Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  tenn  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  The  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  thi'ough  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http : / /books ■ google ■ com/ 


ALL  MATERIAL  NONCIRCULATING 


CAU  NUMBER 


VOLUME 


233 


COPY 


3 


AUTHOR 


TITLE 


SOUTHWESTERN  REPORTER 


NAME  AND  ADDRESS 


Digitized  by 


Google 


Digitized  by 


Google 


PASTE  OM  INSIDE  OF  FRONT  COVER  OF  VOL.  233  S.  W. 


Stat«  Report  Citation  of  Cams  In  tlie   SOmrHWESTEBn  BEPOBTEB,  VOX.  S33. 

The  left-bind  column  ihows  the  pa«e  of  tbli  «roium«  on  wbJch  r  cue  basins  and  oppoelto  at  ttto  tiKbt  la 
Hher«  Hamtt  case  Is  to  be  iound  In  the  State  Report. 

Illaetntlon:   The  case  of  Dmnit  t.  Oonaan,  la  In  S.  W.  Rvp..  vol.  S33,  p.  SO. 
Is  Tepoited  In  "S»  Ho.  L" 


shown 

This  table  ihowa  that  the  aame  case 


Hepr. 

Paie        State  Report 

1  3»  Mo.  sn 

6»  .....Ho. 

V  Ho. 

U*  Mo. 

U  289  Ho.  276 

If   Mo. 

a»  288  Mo.  «TI 

SB"   Mo. 

31  289  Ho.  m 

3»  Mo.  363 

44  as  Ho.  59* 

SO  28>  Mo.  1 

U  m  Mo.  607 

fe»  Mo.  App. 

3»*  Ho.  App. 

«4*  Mo.  App. 

Mo.  App.  as 

70*  Mo.  App. 

72.... 207  Mo.  App.  Sae 

76*  Mo:  App. 

78.... 207  Mo.  App.  3CT 

81*  Ho.  App. 

84.... 207  Ho.  App.  381 

87*  Md.  App. 

S9*  Mo.  App. 

92.... an  Ho.  App.  391 

96*  Ho.  App. 

99....;  140  Ark.  369 

101  Ill  Tex.  281 

102  to  160".. Tex.  Civ.  A. 

161  289  Mo.  641 

1«7'   Mo. 

165  288  Mo.  307 

17»*  Mo. 

m  289  Mo.  16 

I77»   Mo. 

m  289  Mo.  130 

\K  289  Mo.  405 

i87«  ...Mo. 

18»  2S8  Ho.  288 

186»  Mo. 

208  290  Mo.  1 

20fi  289  Ho:  193 

21«  2B9  Ho.  543 

a2»  Mo. 

218*  Mo. 

21»  28B  Ho.  4T9 

224  289  Ho.  649 

m  289  Mo.  24 

m»  Mo. 

342   289  Mo.  622 

248  to  270*  Mo.  App. 

271.... 208  Mo.  App.  70 
276.. ..208  Mq.  App.  &8 

280*  Mo.  App. 

381*  Mo.  App. 

283*  Mo.  App. 

■29^*  Ho.  App. 

281.... m  Mo.  App.  11 


Repr. 

Page  State  Report 
2UtoS80*..Te!K.  Civ.  A. 

WB*  Mo. 

818...  288  Ho.  462 

290...  289  Ho.  620 

297  289  Uo.  483 

401*  Ho. 

406  m  Ho.  <74 

4M  288  Ho.  6S3 

413  288  Ho.  a7« 

418  289  Ho.  696 

419*  Ho. 

4I6*   Ho. 

440   288  Mo.  421 

44<  289  Ho.  4«S 

461  289  Ho.  236 

461  2I»  Ho.  109 

40*  ;  Ho. 

478*  Ho. 

483  28»  Ho.  50ft 

486  289  Ho.  441 

488.... 207  Mo.  App.  489 

492*  Mo.  App. 

493*  Mo.  App.. 

495. ..  .208  Mo.  App.  36 

499*  Mo.  An>. 

601*  Mo.  App. 

502*  Mo.  App. 

S06....2Q7  Ho.  App.  472 

612*  Uo.  App. 

516  144  Tenn.  337 

eiSto640*..Tex.  Civ.  A. 

641  289  Uo.  660 

660*  Tex.  ClT.  App. 

665*..... Tex.  Civ.  App. 

068  144  Tenn.  344 

G69  144  Teno.  347 

673  149  Ark.  40 

m  149  Ark.  607 

68^  149  Ark.  553 

682  149  Ark.  572 

683  149  Ark.  533 

S8S  149  Ark.  646 

691  14»  Ark.  432 

694  149  Ark.  448 

SB9  149  Ark.  418 

703*   Uo. 

706  149  Ark.  668 

T06  149  Ark.  566 

T08  149  Ark.  670 

710  149  Ark.  678 

715*   Moi. 

716  182  Ky.  298 

718  »2  Ky.  318 

721  192  Ky.  286 

726  192  Ky.  296 

726  192  Ky.  3W 

731  192  Ky,  327 

732  192  Ky.  364 

73C  192  Ky.  380 


Repr. 

Page        State  Report 

741  192  Ky.  314 

743  192  Ky.  322 

746  192  Ky.  160 

747  19a  Ky.  362 

748  192  Ky.  365 

749  192  Ky.  341 

751  192  Ky.  245 

763  192  Ky.  366 

766  192  Ky.  360 

756  192  Ky.  396 

758  149  Ark.  633 

761  140  Ark.  648 

762  149  Ark.  688 

766  149  Ark.  «42 

707  .-...149  Ark.  658 

 14S  Ark.  653 

770  149  Ark.  606 

m  149  Ark.  6SB 

773  149  Ark.  621 

774  149  Ark.  636 

776  149  Ark.  601 

777  149  Ark.  m 

779  149  Ark.  616 

781>*....Tex.  Civ.  App. 
781*«....Tex.  Civ.  App. 

782*  Tex.  Cfv.  App. 

785  192  Ky.  371 

786  192  Ky.  389 

789  192  Ky.  381 

791  192  Ky.  374 

792  192  Ky.  378 

793  192  Ky.  377 

794  192  Ky.  383 

796  192  Ky.  38« 

797  Ifift  Ark.  60 

798  150  Ark.  38 

500  149  Ark.  669 

m  150  Ark.  1 

803  150  Ark.  33 

S04  150  Ark.  66 

S06  150  Ark.  76 

808  150  Ark.  43 

812  150  Ark,  80 

813  '.150  Ark.  12 

816  150  Ark.  19 

818  150  Ark.  tJ 

821  ISft  Ark.  63 

825  150  Ark.  8 

826  ISO  Ark.  5 

828  290  Mo.  10 

833    289  Mo.  452 

834*  MO.  App. 

838*.  .90  Tex.  Cr.  R.  63 
838*.  .90  Tex.  Cr.  R.  167 
838... 90  Tex.  Cr.  R.  142 
842... 90  Tex.  Cr.  R.  162 
843. ..90  Tex.  Cr.  K.  147 
644. ..90  Tex.  Cr.  R.  95 
848.. .90  Tex.  Cr.  R.  83 


Repr.  >. 

Pace  Bute  Report 
847. ..90  Tex.  Cr.  R.  164 
848. .  .90  Tex.  Cr.  R.  81 
860  to  878*. .Tex.  Civ.  A. 

SSI  192  Ky.  404 

883  192  Ky.  420 

884*  192  Ky.  408 

8S4>  192  Ky.  M 

886  IK  Ky.  433 

888  U2  Ky.  440 

890  192  Ky.  428 

882  192  Ky.  437 

894  192  Ky.  418 

895  19B  Ky.  410 

896  192  Ky.  412 

898  192  Ky.  4Z2 

901  192  Ky.  398 

904  192  Kr.  511 

910  192  Ky.  523 

913  ISO  Ark.  86 

914  UO  Ark.  94 

916  160  Ark.  68 

917  148  Ark.  009 

•lao*  149  Ark.  669 

920*  150  Ark.  138 

922  150  Ark.  127 

92S  160  Ark.  110 

026  160  Ark.  146 

928  149  Ark.  669 

929  160  Ark.  149 

930  150  Ark.  114 

m  149  Ark.  669 

B37  150  Ark.  99 

942r  Mo.  App, 

947.... 208  Ho.  App.  2S5 

Mo.  App.  222 
963.. ..209  .Mo.  App.  166 
969.. ..208  Mo.  App.  WO 
962>..90  Tex.  Cr.  R.  186 
962*.  .90  Tex.  Cr.  R,  149 
966*.  .90  Tex.  Cr.  R,  86 
966*.  .90  Tex.  Cr.  R.  86 
960... 90  Tex.  Cr.  R.  116 
974... 90  Tax.  Cr.  R,  67 
978., .89  Tex.  Cr.  R.  467 
979... 90  Tex.  Cr.  R.  75 
982... W  Tex.  Cr.  R.  166 
986... 90  Tex.  Cr.  R.  170 
989  to  1040*.. Tex.  C.  A. 

BMl  192  Ky.  497 

1042  ....192  Ky.  490 

1044  192  Ky.  487 

1046*  192  Ky.  477 

1046*  192  Ky.  478 

1049  192  Ky.  469 

lOBO  182  Ky..  473 

Jfl52  191  Ky.  495 

im  192  Ky.  467 

inU  192  Ky.  52S 

1067  192  Ky.  604 


Repr. 

Page        State  R^rt 

lOeo  192  Ky.  460 

1065  290  Ho.  28 

1066*  Uo. 

106»*  Uo.  App. 

10T3  160  Ark.  ih 

Vm  160  Ark.  187 

1077  14»  Ark.  630 

1078  149  Ark.  609 

1079  160  Ark.  UO 

1081.-  160  Ark.  198 

1083  160  Ark.  1£S 

1084  160  Ark.  210 

1086  150  Ark.  197 

1089  160  Ark.  154 

1090  149  Ark.  670 

1092  160  Ark.  142 

1093  160  Ark.  161 

1096  lU  Tex.  299 

1097**  Tex.  Cr.  R. 

1097*.. 90  Tex.Cr.  R.  100 
1100.  .90  Teat.  Cr.  R.  139 
nOZ.M  Tex.  Cr.  R.  328 
1103  to  1118*.. Tex.  C.  A. 

1117'  :..148  Ark.  659 

1117*  148  Ark.  669 

HIT*  148  Ark.  667 

1117*  148  Ark.  658 

m7»  148  Ark.  657 

1117*  148  Ark.  668 

1117*  148  Ark.  668 

1117*  148  Ark.  669 

U17*  148  Ark.  659 

1U7W  148  Artt.  658 

1117**  148  Ark.  667 

HIT**  148  Ark.  65B 

1117**  148  Ark.  668 

Ills*  148  Ark.  667 

1118*  148  Ark.  667 

1118*  148  Ark.  667 

1118*  148  Ark.  669 

1U8*  .)4ft  Ark.  6ST 

1118*  148  Ark.  6CT 

ms*  148  Ark.  668 

1118*  148  Ark.  669 

1118*  148  Artt.  667 

1118**  148  Ark.  668 

1118**  148  Ark.  668 

1118**  148  Ark.  668 

1118"  148  Ark.  669 

ms**  148  Ark.  ffiK 

1118"  148  Ark.  667 

lUS**  148  Ark.  6E8 

llltOt  148  Ark.  868 

1118'*  148  Ark.  666 

1U9*  148  Ark.  668 

1119!  148  Ark.  668 

1U9*  148  Ark.  667 

H19*  148  Ark.  661 

U19*  14»  Ark.  669 


*Not  reported  In  State  Reports. 
[End  of  Table.l 


Digitized  by  Google 


I  ■ 

I     ■  ,  / 1  /  If'' 

/ 


1 

/ 


Digitized  by  Google 


Digitized  by 


Google 


4 


I 

\ 


Digitized  by  Google 


This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  Toluine  is  marked 
with  the  topic  and  Key-Number  section  undet 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point— is  the 
Key-Number  Annotadon, 


Digitized  by 


NATIONAL  REPORTER  SYSTEM  —  STATE  SERIES 


THE 

SOUTHWESTERN  REPORTER 

VOLUME  233 

PERMANENT  EDITION 


COMPRISING  ALL  THB  CURBBNT  DECISIONS  OF  THE 

SUPREME  AND  APPELLATE  COURTS  OF  ARKANSAS 
KENTUCKY,  MISSOURI,  TENNESSEE 
AND  TEXAS 


•     WITH  KEY-NUMBER  ANNOTATIONS 


CONTAINING  A  TABLE  OP  S0t7TIiWBaTERN  CASES  IN  WHICH  REHEARIN08 
HAVE  BEEN  DENIED 


SEPTEMBER  14  —  NOVEMBER  23.  1921 


ST.  PAUL 

WEST  PUBLISHING  CO. 
1922 


Digitized  by  Google 


COPYBIOHT.  1921 
DT 

WBST  PUBLISHING  COHPAZ97 


COFTBIOUT,  1^ 
BT 

WEST  PrBLISHING  COMPANY 
(233  S.W.) 


Digitized  by 


Google 


SOUTHV^TBRH  RBPORTBR,  VOLOHn  211 


JUDGES 


OF  THB  COURTS  BBPOBTBD  DURING  THE  PERIOD  GOTBRBD  BT  THIA  TOLUMO 


ARKANSAS 
SiiprMit  C«irt 

CBOr  JTTBTICS 
BDQAR  A.  HcCULLOCH 

A8SOCUTX  JUSTICCB 
CARROLL  D.  VOOD 
JSSSB  C.  HAST 
FRANK  O.  8UITH 
THOKAS  K.  HUMPHHBTS 


KENTUCKY 

Court  of  Appeals 

canr  justici 
ROLLIN  HURT 

ABSOCU.ni  JUBTICBB 
aRNBST  S.  CLARKE 
OUS  THOMAS 
FLEM  D.'  SAMPSON 
WARNER  B.  SBTTLB 
HUSTON  qUIN 
WILUAH  ROOBR8  CLAY 

coaaaBSioHn  or  apvuui 

a  C.  TURNER 


MISSOURI 
8ipr«Mfl  C««rt 

CRICP  JQBTICS 
JAHBS  T.  BLAIR 

DlviaioR  So.  1. 

FBBBIDIMa  JVDQB 

AHCHBIAUS  M.  WOODSON 

ABBOCUTB  JUDOBB 

WALLER  W.  ORAVES 
CONWAY  ELDER 

snr&BifB  aovxs  comaBuoHmBs 

BTBPUBM  S.  BROWN 
WILLIAM  T.  RAQLAND 
CHARLBS  B.  SHALL 

DivUion  ffo.  t 

PBBBIDINa  JITDOB 

BDWARD  BIOBBB 

ASBOCUTa  JDDOBB 
BOBERT  F.  WAUCBR 
DAVUJ  B.  BLAIR 

■VPBBUB  oouBT  coMioasicanBB 

ROBERT  T.  RAILBT 
JOHN  TURNER  WHITE 
ALBERT  L.  REEVES 

St.  Louis  Court  of  Appoalt 

pnsnmro  judgb 
VIIiLIAH  H.  ALLBN 

A8BOCUTB  JUDOBB 

WU.  DBS  BECKER 
CHARLES  H.  DAUBS 


MISSOURI  (Coutlnued) 

St.  Louis  Court  of  Appeals 
(C'f*) 

C»UBT  or  APTSALS  oomoaBioHSBs 

DAVIS  BIQOB 
SIMON  O.  NIPPER 
THEODORE  C.  BRUBRB 

Kansas  City  Court  of  Appoals 

PRBBIDim  JUDOB 

FRANCIS  H.  TRIUBLB 

AS80CIATS  JUDOBB 

EWINO  C.  BLAND 
HENRY  L.  ARNOLD 

Sprlagflold  Cosrt  of  Appeals 

pBseiDiNa  jvooa 
AROVS  COX 

ASaOCIATE  JUDOES 

JOHN  8.  FARRINGTON 
JOHN  H.  BRADLEY 

TENNESSEE 
Suprene  Court 

CBIsr  JDBTICB 

DAVID  L.  LANSDBN 

ABBOCIATK  JUSTICES 

ORAFTON  GREEN 
COLIN  P.  McKINNBY 
FRANK  P.  HALL 
NATHAN  L.  BACHMAN 

TEXAS 
Suprono  Court 

CHiar  JUBTICB 
NELSON  FHILUPS 

ABSOCIATX  JUBTtCBB 
THOMAS  B.  GREENWOOD 
WILLIAM  PIBRSON 

Comiisslos  of  Appeals 

SacHofi  A 

PRSSIDINO  JUDOE 

WILLIAM  M.  TAYLOR  » 
FRENCH  SPENCER* 

JUDOES 

FRENCH  SPENCER* 
JESSE  N.  GALL.AOHER 
H.  C.  RANDOLPH  ■ 

Section  B 

P&BSIDtMO  JUDOB 

JAMBS  W.  MCCLBNDON 

JUDOBB 

NORMAN  O.  KITTRBLU  SB.* 
BEN  H.  POWELL 
R.  H.  HAMILTON  > 

Court  of  Criailial  Appeals 

PBISIDIMO  JUDOB 

WRIOHT  C.  MORROW 

JUDOBB 

OFFA  B.  IJkTTIHORE 
FRANK  LBB  HAWKINS 


.■    TEXAS  (Coatlausd) 
Courts  of  CIvU  Appeals 
Firtt  Diatrtot 
OKBF  JUBTICB 
ROBBRT  A.  Pl^ABANTS 
ASSOdATB  JUBTICBB 
CHARiJGS  E.  LANB 
OEORGB  W.  QBAVBS 

AooMd  Digtrta 
CHisr  JDonoB 

TRUMAN  H.  CONNBR 

AS80CUTB  jusnaaa 

IRBY  PUNKUN 
RAYMOND  H.  BUCK 

Third  DUtrM 
CHIKP  JUBTICB 
WILLIAM  M.  KEY 

ABBOCIaTB  JUBTIOia 
CHARLBS  H.  JBNXIN8 
JOHN  W.  BRADY 

Fourth  Dittrict 
.  CHIBP  JUBTICB 
WILLIAM  S.  FLY 

ASSociAn  JtrBmOBS 
THWAB  D.  OOBBB 
BDWARD  W.  SMITH 

Fifth  DUtrict 

CBtXT  JUBTICB 

.ANSON  RAINBY 

ASBOCIATB  JUSnCBB 
DEXTBR  HAMILTON 
ROBBRT  H.  VAUOBAN  • 

Sixth  DUtriet 

CUIBP  JUSTICB 

SAMUEL  P.  WILI^N 

ABBOCIATB  JU0TICK8 

RICHARD  B.  LBVT 
WILUAM  UODGBS 

Seventh  DUMd 

CHIHr  JUBTICB 

BTBRLINO  P.  HUFF 

ASBOCUTB  JUBTIOiB 

ROBBRT  W.  HALL 
WILLIAM  BOYCB 

Eighth  Dietnot 
cHiar  juanoB 
JAMES  B.  HARPBR 

ASBOCUTB  JVBTIGM 
BRABTUS  F.  HIGOINS 
ANDBRSON  H.  WALTHALL 

Nina  Dittrict 
cKisr  jusncs 
UtWIS  B.  HIOHTOWBR.  fk. 

ABBOCIATB  JUBTIOBB 
WILLIAM  B.  CQUINN 
DANIBL  WALKBB 


*  R«atBiied.  eSecttve  October  3,  1921, 

■  Elected  PresidlDg  Judge  to  succeed  'WlUlAm  U. 

Taylor. 

■  Appoloted  to  Bueceed  French  Spenoer. 

(»)• 


*  ReBlgned.  effective  October  S,  1921.  ' 

*  Appointed  to  succeed  Nonnan  G.  KlttrelL  Sr. 

*  Appointed  October  l,  1921. 


Digitized  by  Google 


Digitized  by 


Google 


* 


AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  TEXAS ' 


It  is  ordered  (November  16,  1921)  by  the 
Supreme  Court  that  rule  34  ot  the  amended 
rules  governing  the  preparation  of  briefs  in 
the  Court  of  CItU  Appeals,  heretofore  made 
efPectlTe  September  1,  1921,  be,  and  it  is, 
amended  so  as  to  hereafter  read  as  follows: 


Rule  34. 

Tbe  brief  of  either  part?  may  be  written 
or  typewrittai.  If  written,  it  shall  not 
exceed  fifteen  pages  of  manuscript.  If  type- 
written, it  must  be  with  double  ^Mice  be- 
tween the  lines. 


iPor  otber  rules,  see  Ul  S.  W.  vlil,  au  a  W.  Tll,aO  8.  W.  Til,. 
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CITY  OP  ST.- LOUIS  v.  CLEOa 
(No.  21118.) 

(Saprane  Court  of  MisBoarf,  IMtUoh  No.  2. 
July  19,  1921.) 

1.  Driloattai  «a»t4— CoBStraotloa  dotii- 
■■to-  pabllo  u  irutoo  of  deilioatloi. 

The  abteoce  of  a  grantee  in  a  dedication 
may  be  avppBed  hj  coutmction  derignatim 
the  pahlie  aa  the  grantee. 

2.  Eatoppel  «=>97— General  paMlo  aval 
ftoelf  ef  estoppel. 

Though  an  eatoppel  In  pala  can  operate  onlj 
when  -repreoentatlone  hare  been  made  to  « 
legal  person  who  has  relied  apon  them,  it  can 
ariae  in  favor  of  the  general  public,  or  the 
general  public  can  arail  Itaelf  vt  an  eatoppel  in 
favor  of  a  legal  peraon. 

S.  DoMeaflon  «»r8(2)— CMvayaaae  of  lot  do- 
■eriberi  aa  btrieriag  oa  atraet  ladloataa  §■- 
taHtloa  M  ieilMto  stree*. 
Where  an  owner  of  premisee  eonrered  a 
portion  thereof  by  a  deed  descrlUng  It  as  a  lot 
bordering  oo  a  designated  street,  tiie  deed  in- 
dicates an  intention  of  the  grantor  to  dedicate 
the  designated  street  to  the  pntdie. 

4.  DedleatiOR  «=»3 1— Formal  sooeftanoe  of 
Mhsated  stroat  asod  by  the  pabllo  bold  aa- 
■eoesaary. 

Where  a  deed  nneqnlTOcally  described  one 

boundary  of  the  property  conveyed  as  a  street, 
uid  it  was  accepted  by  the  grantee,  and  the 
nse  and  dominion  orer  the  property  was  regn- 
lated  In  accordance  therewith,  a  formal  ac- 
ceptance of.  the  dedication  of  the  street  waa 
nnneceaaary. 

5.  Dedioattoa  «3»38— Sabaeqaeat  eoatraota 
between  paHlaa  eaaaot  destroy  dedleatton  by 

deed. 

Where  a  dedication  of  a  street  by  a  deed 
to  property  bordering  thereon  bad  been  com- 
pletely effectuated  and  the  street  used,  a  subse- 
quent coutrsct  between  the  parties  to  tbe  orig- 
inal deed,  or  a  subsequent  conveyoAce  of  other 
property  to  a  different  grantee,  in  whidi  the 
street  was  described  as  a  private  street,  can- 
not alTect  the  consnmmated  de^cation. 

6.  Dedloatlea  «=338— Caaaot  ba  revoked  after 

oso  Is  established. 

A  dedication  of  the  street,  though  made  for 
the  direct  benefit  of  the  grantee  of  lands  bor- 
dering tiiereon,  bnt  Intended  for  the  pnbU^ 


cannot  be  revoked  after  Oie  public  nae  la  eatab- 

lished. 

7.  DadtaHoK  «'i'Ba  Ow^arslilp  of  f oo  la  Im- 
material  oa  tbe  qaoatloa  of  dodletUoi,  ■• 
long  ■•  ■••  oeatlauM. 

In  controversies  respecting  dedication  of 
street  to  public  use,  tibe  ownership  <rf  the  fee 
and  tbe  fact  that  it  may  revert  on  vacation  of 
the  highway  does  not  militate  against  tiie  con- 
clusion that  there  waa  a  dedication,  so  long  as 
the  pnbUe  nae  contlimca. 

8.  Emlaeat  donala  ^»8S  —  Oedleator  of 
atroata  not  ontltlod  to  oompanaatron. 

An  owner  of  land  who  had  dedicated  It  aa 
a  public  street  Is  not  entitled  to  compensation 
upon  the  taking  of  the  fee  for  a  street  by  the 
city. 

9.  Eminent  domtfa  «a|49-TOwaer  of  fee 
Biblect  to  private  atraet  oaa  raeevor  only 
nominal  damages. 

The  owner  of  the  fee  of  property  subject 
to  use  as  a  private  street  can  recover  only 
nominal  damages  for  tiie  taking  of  sndi  prop- 
erty for  a  public  street  by  tbe  dty. 

Atrpeal  froini  St.  Lonis  dty  Ooort;  Kent 
K.  Koeraer,  Judge. 

Proceedings  by  the  City  of  St  Louis  against 
Emma  Gle^  and  others  to  appropriate  cer- 
tain property  for  street  purposes.  From  a 
jDdgmeat  of  fixe  drcoit  coprt  authorizing 
the  appropriation  and  awarding  only  nomi- 
nal damages  to  the  named  defendant^  tbat 
defendant  appeala  Affirmed. 

W.  B.  ft  Ford  W.  TbamjfMa,  of  St  Loola, 
for  appdlaiit. 

Cbaa.  B.  Daaea,  B.  A.  Hamilton,  and  Q. 
"Wn.  Sens,  all  of  St  Lnda,  for  reqiondait 

WALKBR,  J.  TblB  Is  an  appeal  from  a 
Judgment  of  the  circuit  court  of  the  dty  of 
St  Louis,  appropriating  certain  jftojf&ety 
for  street  pnipoaes. 

A  petition  to  establlab,  open,  and  widen 
Olades  avenue,  in  the  dty  of  St  Lonls  waa 
filed  by  the  city  In  the  circuit  court  Am<»g 
oQier  defendants  named  was  tbe  appellant 
CcHumlssIoners  were  appointed,  who  award- 
ed appellant  no^ilnal  damages  tm  her  prop- 
erty taken,  and  assessed  ber  beneflta  at 
9210.60.   She  bad  owned  the  vni/e^  han 
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InToIved  Susy  yean.  Prior  thereto  It  had 
bekmged  to  her  huaband,'  now  deceased,  who, 
<»i  the  3d  day  at  S^tember,  1S86>  had  a 
snrrey  made  of  it  This  sarrey  was  filed  In 
tb^  office  of  the  recorder  ot  deeds  of  the  city 
of  St  Louis,  on  Jnly  21,  1809.  It  designates 
file  propoty  as  located  "ra  Qlades  aTenufe" 
The  filing  of  this  surrey  was  subsequent  to 
the  making  and  dellT^  of  a  deed  by  ap- 
pellant to  one  Caiaa.  P.  Hell,  on  July  IS, 
1909,  "tm  a  lot  <m  Fonat  avenue,  extending 
along  the  south  line  of  Olades  avenue."  On 
July  12.  1916,  the  grantee.  Hell,  made  a  con- 
tract In  wilting  with  ^)pellant,  witli  refer- 
oice  to  Olades  avenue,  whldi,  omitting  su- 
pencrlptlon  and  the  slgnatoiea  of  the  parties. 
Is  as  follows: 

"Tbia  !■  to  certify  that  I,  Mrs.  Emma  Clegg, 
reBiding  at  Gamer  and  Pratber  avenue,  in  the 
city  of  St.  Louis,  agree  to  sell  to  Mr.  Cbas.  P. 
Heil,  residing  at  Gamer  and  Forest  avennea, 
of  St.  Loals,  a  strip  of  ground  layiag  be- 
tween bis  property  on  the  southeast  corner  of 
Olades  avenue  and  Forest  avenue  and  for  a 
depth  of  200  feet  eastwardly  on  aaid  Glades 
avenue.  Said  part  or  parcel  of  property  5  feet 
more  or  less  that  may  be  left  between  bis  prop- 
erty and  said  contemplated  40  foot  street,  to  be 
opened  by  the  city  of  St.  Loals  as  petitioned 
for  by  said  Mr.  Cbaa.  P.  HeO,  Mrs.  Emma 
ClBflg  and  others,  for  a  conirideration  of 
(910.00)  ten  dollars  per  front  foot  on  Forest 
avcnne  and  a  depth  of  200  feet  on  Olades 
avenue.*' 

Signed  hy  both  parties  and  witnessed. 

A  deed  waa  also  Introduced  in  evidence, 
dated  January  29,  1917,  fran  the  appellant 
to  Walter  W.  C!orey  and  wife,  recorded 
May  28. 1017,  which  cijled  for  a  lot  (tf  ground 
having  a  front  of  100  feet  "cn  the  south  line 
of  Glades  avenue,  a  private  street  60  feet 
wide,  by  a  depth  southwardly  of  174  feet 
and  7%  Inches  to  a  private  alley  IS  feet 
wide,  the  same  being  east  of  Oie  pnq^erty  of 
Hen."  This  deed  was  made  and  filed  for 
record  after  the  commencement  of  this  suit 
and  tlie  filing  of  the  cwnmtosloner's  report 

There  was  also  offered  In  evidence  a  plat 
of  a  sewer  district  whldi  shows  that  the 
strip  of  land  in  controversy  m  the  north 
line  ot  the  property  of  aro^hmt  bad  been 
assessed  f^  a  sewer.  A.  plat  was  also  iJh 
troduced  in  evldoice  showing  an  assessmait 
district  between  Forest  and  Prather  avenues 
and  an  assessment  tt«  the  paving  of  E^>rest 
avenue  against  appellant  Including  one  lot 
adjacent  thereto  the  property  of  Charles  P. 
Hell,  and  also  assessittg  against  her  100  feet 
further  east  to  the  end  of  the  assessment 
dbBtrlct,  and  for  the  paving  of  the  all^  along 
the  rear  of  said  property. 

It  was  admitted  that  the  assessor  of  the 
city  of  St  Lonis  had  assessed  dty  and  state 
taxes  against  appellant  Including  the  prop- 
erty  as  described  on  the  Oosra's  survey  and 
the  prc^rty  in  controversy,  during  each 
year  of  bw  ownership  down  to  the  date  of 


the  Judgment  in  this  caae^  and  that  she  had 
paid  the  taxes  Qiereon.  It  was  also  shown 
that  the  assessor  of  medal  taxes  had  made 
out  the  assessment  district  fbr  the  sewer 
tax,  and  that  he  had  assessed  appdilanf  s 
property,  because  tbtan  was  no  deed  to  Hell, 
nor  waa  tbe  Coaen's  mrvej  of  record  in  1908; 
that  when  he  came  to  make  the  assessment 
for  the  paving  of  Fanat  avenue  he  followed 
the  Ckxzen's  survey  In  assessing  the  cost  of 
the  paving  of  same  against  the  appellant; 
that  he  made  the  assessment  for  the  paving 
of  that  avenue  against  appellant's  property 
by  following  the  description  found  In  the 
deed  made  by  h^  to  Hell,  but  made  no  as- 
sessment against  the  dty  tor  any  part  of 
Olades  avenue; .  that  the  assessment  wds 
made  In  such  a  way  that  the  property  north 
of  Glades  avenue,  as  well  as  the  property 
belonging  to  appellant  south  of  this  avmue, 
absorbed  the  entire  assessment  of  the  area 
contained  in  the  avenue.  The  plat  acc<»ii- 
panylng  this  statement  shows  the  location 
of  Forest  avenue  on  the  west  and  Prather 
av^ue  on  the  east  of  Glades  avenue,  the 
proper^  of  appellant  and  of  Hell  tying  sooth 
of  same.  The  particular  area  Involved  in  ■ 
this  appeal  is  the  southern  part  of  the  street 
defined  by  ordinance,  designated  as  Olades 
avenue,  and  eztmdlng  from  Prather  to  For- 
est avenue,  a  distance  ot  S&O  feet 

I.  The  complaint  of  the  appellant  is  on 
acoonnt  of  the  allied  Inadequacy  of  the  com- 
mlBsioner'g  awards.  In  that  th^  should  have 
been  substantial  and  not  nominal  in  amount 
The  Issue  as  thus  presmted  requires  for  its 
determination  the  status  of  Olades  avenue, 
as  a  public  or  private  highway.  The  appel- 
lant contends:  lliat  no  act  of  hers  can  be 
construed  as  a  dedication.  That  the  record- 
ed plat  of  ttis  property,  while  it  may  have 
indicated  a  proposed  survey,  bore  upon  Its 
face  no  evldaioe  that  It  was  the  act  of  the 
owners,  or  that  its  recording  had  hem  au* 
thwlzed.  That  it  possessed  none  of  the  req- 
uisites of  a  statutory  dedicatloa.  Goberly 
V.  BoHct,  63  Ma  Ajfp.  BM;  Downer  v.  St 
Paul,  etc,  R.  B..  23  Bflnn.  27L  nut  a  mAp 
or  idat  to  constltnte  a  dedicatlcai  must  be 
more  than  the  drawing  of  lines  along  prop- 
erty designated  as  a  street  College  v.  Cedar 
Rapids,  120  Iowa,  641,  95  N.  W.  267.  That 
t3ie  passive  pesmlsedon  of  omen  that  the 
public  may  use  lands,  although  continued 
for  a  term  of  years,  does  show  an  Intoit  to 
dedicate  to  public  use.  Postal  v.  Martin, 
4  Meb.  (Dnofj  684,  96  N.  W.  8;  Hartley  v. 
Vermillion  (Cat)  70  Fac.  273.  Thus  the  leav- 
ing of  a  lane  through  a  farm  to  accommodate 
the  owner  and  his  neighbors  Is  a  revocable 
license,  but  not  a  dedication.  FleM  r.  Hark. 
12D  Ma  502.  28  S.  W.  1004;  Balmat  v.  City 
of  Argenta,  123  Ark.  175, 184  S.  W.  445.  Tar- 
thermore,  th^t  tbete  was  no  acceptence  on 
the  part  ot  the  dty,  and  that  the  strip  of 
land  at  the  time  of  the  report  of  the  com- 
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mlssioiwrs  vat  private  property,  and.  If  so, 
tbat  more  than  a  nominal  allowance  should 
bave  been  made  for  its  taking.  Specific 
reasons,  based  upon  the  testimony,  are  urged 
in  support  of  these  contenUonSt  which  will 
receive  consideration  later. 

II.  In  the  d^erminatlon  of  the  qnestion 
as  to  whether  there  was  a  dedication  of  this 
property  to  a  public  use,  the  deeds  from  ap- 
pellatit  to  Hell  and  the  Corey's  merit  more 
attention  in  the  determlnatlim  of  the  matter 
at  issue  than  has  been  given  to  them.  Ckm- 
cedlng  the  oorrectnees  of  the  rules  above 
stated,  as  to  the  reQOisites  of  a  dedication 
under  awropriate  facts,  do  the  facts  in  evi- 
dence render  tlKse  roles  applicable  In  the 
Instant  case?  In  the  deed  to  Hell,  the  prop- 
erty oonveyed  was  described  aa  follows : 

"A  lot  in  Uock  forty-six  hondred  twenty- 
fonr.  A,  of  the  eity  of  8t  Louis,  bfiginnlnc  at 
a  point  in  the  east  line  of  Forest  avenue  at 
its  intersection  with  the  south  line  of  Glades 
avenue,  thence  southwardly  along  said  east 
line  of  Forest  avenue  one  hundred  twenty-four 
feet  seven  and  five-elgbtbs  Inches,  more  or  less, 
to  the  north  line  of  property  now  or  formeriy 
owned  by  a  Moore,  tbenee  eaatwardly  al<^ 
the  north  line  of  lot  now  or  formerly  owned  by 
0.  Moore  one  hundred  twenty-five  feet,  thence 
southwardly  along  the  east  line  of  lot  now  or 
formerly  owned  by  C.  Moore,  and  parallel  with 
said  east  line  of  Forest  avenue  6fty  feet,  more 
or  less,  to  a  private  alley  fifteen  feet  wide, 
tbenee  eastwardly  on  north  Hne  of  said  private 
alley  seventy-five  feet,  thence  northwardly  and 
parallel  with  aald  east  line  of  Forest  avenue 
one  hundred  aeventy-fonr  feet  seven  and  five- 
eighth  inches,  more  or  less,  to  the  south  line 
of  Glades  avenue,  thence  westwardly  along 
said  south  line  of  Glades  avenue  two  hundred 
feet  to  the  point  of  beginning." 

In  tbe  deed  to  tbe  Corey's  msde  and  ex- 
ecuted after  this  suit  was  brought,  we  find 
Ilia  followlDg  description  of  the  property 
craveyed: 

"A  lot  In  block  No.  four  tiiousand  six  hun- 
dred twen^-four  A  (4624A).  having  a  front 
of  one  hundred  feet  (IOC)  on  tbe  south  line 
of  Glades  avenue,  a  private  street  fifty  feet 
(SO*)  wide,  by  a  depth  southwardly  of  one 
hundred  seventy-four  feet  (174')  seven  and 
five-eighth  inches  (7%")  to  a  private  alley  fif- 
teen feet'  (15')  wide;  bounded  west  by  a  line 
two  hundred  feet  (200')  east  of  and  parallel 
to  the  east  line  of  Forest  avenue.  Also  all 
right,  title  and  Interest  in  and  to  tbat  part  of 
the  private  street  known  as  Olades  svenne 
which  Immediately  adjoins  the  abon-deseribed 
property  on  the  north.** 

[1]  A  dedication  to  the  public  In  so  many 
words  Is  rendered  difficult  on  account  of  the 
absence  of  a  grantee.  However,  this  has 
been  obviated  in  some  Instances  by  construc- 
tion. For  example,  a  deed  to  "the  present 
and  future  owners  of  town  lots"  Is  construed 
to  be  a  {ledicatiou  to  tbe  public  (Mayo  v. 
Wood,  60  GoL  171),  as  is  also  a  covenant  In 
a  grant  whlcb  gave  the  <dtizens  at  a  town 


"tbe  free  privilege  of  drlnldng  water**  fton 
a  Q>rlng  on  a  tract  of  land  adjacent  to  the 
town  and  owned  by  the  grantors  (Corbln  v. 
Dale,  67  Mo.  297);  likewise  a  deed  "to  the 
inhabitants'*  of  a  town  has  been  held  to  be 
a  dedication.  Brown  v.  Bowdolnham,  71 
M&  144.  Further  than  this  to  effectuate  tbe 
purpose  of  the  grantor  at  the  time,  as  Indt 
cated  by  the  language  employed,  it  baa  been 
held  that  a  dedication  may  be  made  in  a  deed 
from  one  Individual  to  another,  if  sufficient- 
ly explicit  In  terms  to  Indicate  the  grantor's 
purpose.  Barney  v.  Lincoln  Park.  203  HI. 
397,  67  N.  B.  801;  Jersey  City  T.  Morris  Ca- 
nal, 12  N.  J.  Eq.  M7;  Trerlce  t.  Barteau,  54 
Wla  dO^  U  N.  W.  244.  In  sodi  a  case  while 
the  grantee  acquires  an  easement  by  the 
grant,  tbe  deed  at  the  same  time  constitutes 
an  offer  of  tbe  use  declared.  Falton  v.  Do- 
Ter.  6  DeL  Oh.  1.  6  AtL  633.  An  lUostra- 
tion  of  a  dedication  of  tbls  charactw  la 
fonnd  In  a  case  where  a  party  sells  proper^ 
within  the  limits  of  a  dty.  and  in  the  deed 
bounds  tbe  same  by  certain  designated 
streets.  The  Implication  following  tb^  des- 
ignation, which  Is  In  the  nature  of  a  cove- 
nant, la  Quit  the  imrchaser,  and  as  a  conse- 
quence tbe  pnUic^  Is  to  have  the  use  of  such 
streets.  Moale  v.  Baltimore,  6  Md.  loc.  dt 
321,  6  Am.  Dec.  276.  To  hold  otherwise, 
says,  in  effect,  Oie  Supreme  Court  of  Pen- 
nsylvania, would  enable  the  proprietor  of  a 
body  of  lands  sold  in  lots  to  perpetrate  a 
gross  ^ud.  When  he  sella  and  conveys  the 
lots  ao«>rdlng  to  a  plan  whldi  shows  them 
to  be  on  tbe  streets,  be  must  be  held  to  have 
stamped  upon  them  tbe  character  of  public 
streets.  Not  only  can  the  purchasers  of  lots 
abutting  on  such  streets  thus  assert  their 
character,  but  all  others.  In  re  Opening 
Pearl  Street,  111  Pa.  loc  clt  665.  6  Aa  430. 

[2]  While  tbe  Peni^lvanla  case  seems  to 
contravene  the  rule  tbat  an  estoppel  by  deed, 
including  an  implied  covenant,  can  operate 
only  in  favor  of  the  grantee  or  his  privies 
in  estate  (Kltzmlller  v.  Van  Reosselaer,  10 
Ohio  St.  63;  Sunderlln  v.  Struthers,  47  Pa. 
411),  and  although  an  estoppel  In  pals  can 
operate  only  when  representatious  have  been 
made  to  a  legal  person,  who  has  relied  upon 
them  to  the  extent  tbat  it  would  be  inequi- 
table to  allow  them  to  he  withdrawn  (Stevens 
V.  Ludlum,  46  Minn.  160,  48  N.  W.  771,  13  L. 
R.  A.  270,  24  Am.  St.  Bep.  210),  there  are 
numerous  cases  full  of  references  to  estoppel 
that  seem  to  recognize  that  it  can  arise  In  fa- 
vor of  the  general  publio,  or  tbat  tbe  general 
public  can  avail  Itself  of  an  estoppel  in  favor 
of  a  legal  person  (13  Cyc.  p.  478  and  notes). 
Our  own  rulings  affirm  this  doctrine.  For 
example,  In  Moses  v.  St  Louis  Sec.  D.  Co., 
84  Mo.  loc.  clt.  247.  we  heM  tbat  tbe  caU  for 
a  street  In  a  deed  is  more  than  a  mere  de- 
'scription.  but  Is  an  implied  covenant  tbat 
there  Is  such  a  street.  The  rule  announced 
In  tbe  Moses  Case  has,  under  a  like  state  of 
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facta,  nerar  been  qnestioaed,  but,  on  the  con- 
trary, has  been  freouently  approved. 

In  tbe  recent  case  of  St  Ixmls  r.  Bartb^ 
256  Ma  256^  166  8.  W.  267.  wbero  commls- 
aloneTB  In  partition,  as  Ahown  by  their  report 
and  accompanying  plats,  reaerred  a  strip  of 
ground  30  feet  wide  for  a  street,  and  de- 
scribed the  property  abutting  theretm  as  al- 
lotted to  010  hehrs,  which  did  not  Indndo  any 
part  of  said  strip,  and  the-  r^>ort  of  said  oom- 
misdoners  was  conflnned  by  a  Jndgmait,  not 
appealed  from,  and  Tarlons  lots  were  there- 
after lAild  to  parties  who  improved  them  In 
tbe  belief  that  the  street  was  a  public  street, 
the  tect  that  tbe  cmsmissionerB  used  the 
words  "reserved  for  street  purposes,"  in- 
stead of  expressly  stating  Uiat  it  was  set 
aside  for  that  purpose,  did  not  deprive  th^ 
act  of  the  character  of  a  dedication. 

In  Hattoa  t.  St  Louis,  264  Mo.  634, 175  S. 
W.  888,  where  a  plat  was  made  by  commis- 
sioners in  partitltmlng  land  whldi  bounded 
the  respective  allotments  by  cotain  streets 
and  alleys  designated  as  dedicated  to  tbe 
city,  followed  by  an  exchange  of  deeds  be- 
tween the  allottees,  in  accordance  therewith, 
though  not  actaiowledged  or  recorded,  It  was 
held  to  constitute  a  common-law  or  non  statu* 
tory  dedication  as  efficacious  as  if  l^ally  ac- 
cepted by  the  city  In  any  recognized  manner, 
or  the  owners  had,  by  any  act  recognised  by 
law,  estopped  themselves  to  question  the  dedi- 
cation. 264  Mo.  644,  175  S.  W.  890,  citing 
cases. 

In  Heltz  V.  St.  Louis.  HO  Mo.  618, 10  S.  W. 
735,  we  held  that  rights  acquired  under  an 
incomplete  or  defective  dedication  by  third 
parties  will  operate  In  favor  of  the  public 
and  such  third  parties  so  as  to  render  the 
dedication  valid,  althouf^  lacking  statutory 
requisitiee. 

[3]  The  deed  from  appellant  to  Hell  desig- 
nates Glades  avenue  as  the  northern  bound- 
ary of  tbe  property,  and  terminates  the 
description  of  same  by  metes  and  bounds  as 
"on  the  south  line  of  said  avenue."  These 
references  eliminated  and  the  description 
would  be  Insufficient  to  locate  the  property. 
It  Is  evident,  therefore,  that  in  the  mind  of 
the  grantor  the  designation  of  the  avenue 
was  intended  as  something  more  than  the  ar- 
bitrary naming  of  a  limit,  but  rather  as  a 
reference  to  a  permanent  line  of  demarcation, . 
which  was  to  constitute,  as  stated,  the  bound- ' 
ary  of  the  property  conveyed.  Designated  as 
a  street,  it  must  be  held  that  the  grantor  in- 
tended It  to  be  a  street  Construed  other- 
wise the  words  become  meaningless,  and  the 
fiffectiveneas  of  the  transfer  fails  on  account 
<a  Imperfect  description. 

A  fact  persuasive  of  the  correctness  of  this 
ccmcluslon  is  tbe  survey  of  tbis  property, 
made  for  the  husband  of  the  appellant  In 
1886,  and  filed  and  recorded  in  the  recorder's' 
office  In  the  cl^  of  St  Louis  In  1009.  It  de- 
clares Oladea  avenae  to  be  the  northern  i 


boundary  of  the  property  in  controversy,  and 
designates  It  as  a  proposed  'highway.  TbB 
inresumptloa  is  ncA  unreasoaahle  that  the  plat 
of  tills  surr^  was  h^  at  the  time  of  ita 
filing  fbr  record  by  the  appdlant^  and  that 
Its  recording  was  at  her  instance.  If  so,  ita 
entry  upon  the  record  about  10  days  after 
the  deed  £rom  appellant  to  H«a  may,  in  the 
absence  of  any  evidence  to  the  contrary,  be 
presumed  to  have  been  her  act  uid  as  sudti 
declaratory  of  her  purpose  to  dedicate  that 
part  designated  as  an  avenue  to  the  public 
tor  the  use  Indicated  by  the  term.  In  any 
event  It  renalned  upon  the  record  nndial- 
lenged  at  least  seven  years  b^ore  this  suit 
was  brought  la  addition,  Charles  P.  Hell, 
to  whom  appelant  made  the  deed  to  the 
property,  testified  as  to  nser.  In  that  Glades 
avenne  had  been  opened  aince  1902,  and  thai 
he  had  several  times  driven  through  it 

[4]  In  harmoay  with  tbe  cases  cited,  we 
hold  that  appellant's  deed  to  HeU,  aided  by 
the  facts  stated,  constituted  a  dedication  to 
public  use  of  that  portion  of  her  property 
designated  therein  as  Glades  avenue.  The 
terms  of  tbe  deed  are  unequivocal,  It  was 
accepted  by  the  grantee,  and  the  use  of,  and 
dominion  over  the  prt^erty  has  been  regulat- 
ed In  accordance  with  those  terms.  A  formal 
acceptance  to  render  the  dedication  complete 
was,  under  such  circumstances,  unnecessary. 

For  example,  we  have  held  that  a  road 
opened  by  a  landowner,  with  the  consent  of 
an  executor  of  an  estate  owning  adjoining 
lands,  which  road  Is  to  be  located  on  tbe  land- 
owner's land  and  that  of  the  estate,  consti- 
tutes, without  more,  a  dedication.  Borcbers 
V.  Brewer,  271  Ma  137,  196  S.  W.  10.  To  a 
like  effect  is  tbe  ruling  that  by  deed  the  own- 
er of  ground  may  dedicate  the  aame  to  the 
public  for  a  street  Duckworth  v.  City  of 
Springfield,  194  Mo.  App.  51,  184  S.  W.  476. 

[t,  t1  The  writing  between  the  an;>eUant 
and  Hell  six  years,  or,  In  fact  at  any  other 
time,  after  the  dedication  became  complete, 
in  which  the  former  for  a  oonsideratioa 
agreed  to  sell  tbe  ground  to  the  latter  there- 
fore described  In  the  deed,  will  not  suffice  to 
efTect  a  revocation  of  the  grant  theretofore 
made,  nor  can  It  be  construed,  In  the  face  of 
the  terms  of  the  deed,  as  indicative  of  anothor 
purpose  than  that  expressed  in  such  deed. 
Besides,  the  grant  although  made  for  the 
direct  benefit  of  the  grantee,  and  probata 
as  an  inducement  to  him  to  buy  the  land,  was 
Intended  for  tbe  public,  and  when  tbis  use 
was  established  the  right  of  revocation 
ceased. 

[7]  The  fact  that  at  common  law  the  fee 
in  the  soil  over  whldi  a  public  highway  is 
established  remains  in  the  original  owner 
does  not  militate  against  this  conclusim. 
While  the  fee  may  revert  np<m  the  vacation 
of  the  highway,  imtil  this  occurs  the  use  of 
same  by  tbe  public  is  absolute^  and  can  la  ao 
wise  be  affected  bar  any  act  «<  the  (Olgtaial 
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owner.  If  It  were  otherwise,  tbe  grant 
would  lose  the  characteristic  of  a  dedication. 
The  permanent  use  by  the  public  Is  the  mat- 
ter of  prime  Importance.  Second  Street  Imp. 
Ca  V.  K.  C.  By.,  255  Mo.  519.  164  S.  W.  615; 
TTorcester  t.  Georgia,  8  Pet.  515,  8  L.  Ed. 
483 ;  Marsh  t.  ralrbnry,  163  lU.  401,  45  N.  B. 
236. 

InddentaBy  It  may  be  said  that  if  this  had 
been  a  statutory  dedication  the  fee  would 
have  vested  In  the  city  upon  the  recording  of 
the  deed.  Section  9287,  R.  S.  1919;  Laddonla 
T.  Day,  269  Uo.  883, 178  S.  W.  741.  The  pos- 
tfbUity  of  the  ownership  rerertlng  adds  noth- 
ing to  the  rights  of  the  orl^al  owner,  so 
long  as  there  Is  no  vacation  of  the  grant. 

Eight  years  after  the  dedication  of  this 
property,  and  after  this  suit  had  been 
brought,  the  appellant,  in  a  deed  to  Corey 
and  wife,  attempts  to  give  color  to  the  HeU 
deed  not  warranted  by  its  terms,  and  thereby 
change  Ita  nature  by  designating  Glades 
avenue  as  a  private  street.  Tor  the  reasons 
stated  in  discussing  the  contract  betweei  the 
appellant  and  UeU,  this  attempt  is  Ineffectual 
for  the  purposes  Intended. 

£1,  t]  Supplemental  to  the  conclusion  that 
It  was  the  evident  purpose  of  the  appellant 
to  dedicate  the  property  comprised  within  tlie 
limits  of  Gladeg  avenue  for  public  use,  we 
come  to  the  quesUon  of  her  right  to  damage 
as  sought  to  be  maintained  In  this  proceeding. 
This  demands  the  consideration  of  her  legal 
status  from  another  point  of  vantage.  The 
effect  of  her  deed  to  Hell  was  to  divest  her  of 
title  to  the  strip  of  land  lying  north  of  and 
adjacent  to  the  property  conveyed  and  consti- 
tuting a  part  of  Glades  avemne.  Having 
parted  with  the  fee  in  this  property,  she  was 
entitled  to  no  damages  for  its  appropriation. 
By  her  deed  to  the  Coreys,  she  transferred 
her  title  to  the  continuation  of  this  strip  ly- 
ing along  the  north  of  the  boundary  line  of 
the  pH^rty  conveyed  and  constituting  a  part 
of  Glades  avenue.  Although  designated  as  a 
private  street  in  this  transfer,  so  far  as  she 
Is  concerned  the  same  rule  applies  as  to  her 
damages  as  in  the  case  of  a  public  street,  as 
was  held  In  Rcstetsky  v.  Railroad,  106  Mo. 
App.  loc.  cit,  387,  85  S.  W.  665. 

Whatever  damages  she  is  entitled  to,  there- 
fore, la  for  the  appropriation  of  such  portion 
of  Glades  avenue  lying  north  of  and  adjacent 
to  the  property  she  has  not  conveyed,  and 
comprising  the  remainder  of  tlie  avenue  be- 
tween Forest  and  Prather  avenues. 

Where  the  area  Included  within  a  proposed 
public  street  Is  burdened  In  favor  of  adjacent 
lots  with  easements  in  the  nature  of  a  street, 
public  or  private,  the  owner  is  entitled,  upon 
eondenumtlon  for  the  formal  establishment 
of  a  highway,  to  recover  only  nominal  dam- 
ages. We  BO  ruled  In  McKee  v.  City  of  St. 
Louis,  17  Mo.  loc.  cit.  191,  in  which  we  held 
that.  If  a  lot  in  a  city  is  sold,  bounded  by  a 


street  designated  as  sudx  on  a  map  made  by 
the  owner  of  the  lands,  a  reference  to  which 
sales  are  made,  although  the  street  remains 
unopened  under  the  authority  of  the  corpora- 
tion, the  owner,  when  the  street  is  subse- 
quently opened  on  the  application  of  the  cor- 
poration, will  be  entitled  only  to  nominal 
damages. 

In  Bartlett  v.  Bangor,  67  Me.  460,  it  Is  held 
tliat  where  land  is  taken  for  a  public  way, 
which  is  already  burdened  with  a  inrivate 
way,  the  owner  Is  entitled  to  no  more  than 
nominal  damage 

In  Olean  v.  Steyner,  135  N.  Y.  341,  32  N. 
E.  9, 17  L.  B.  A.  640,  the  opening  of  a  street  as 
affecting  the  value  of  property  adjacent 
tbereto  is  discussed,  and  it  is  held  that  the 
advantages  accruing  are  such  as  to  entitle 
the  owner  to  no  more  than  nominal  damages 
for  the  property  appropriated. 

In  conformity  with  these  rulings,  which.  In 
our  opinion,  properly  state  the  measure  of 
damages,  the  Judgment  ot  the  trial  court  is 
affirmed.  It  is  so  ordered. 
All  concur. 


KUEHN  St  al.  V.  RITTER.    (No.  22042.) 

(Supreme  Coart  of  Miiuoari,  Division  No,  1. 
July  11,  1921.  Motion  for  Beheariog  and 
Motion  to  Transfer  to  Court  in  Banc  Over- 
ruled July  28«  liKtL) 

1.  Wilis  «=»I63(2}— Propoaent  with  wbon  tes- 
tator lived  held  to  have  bantaa  ef  rilsprev 
bifl  aadoe  iHflsenoe. 

A  dangbter  of  testator  with  whom  testa- 
tor was  living  when  be  made  hia  will,  and  who 
topk  care  of  him  and  had  control  and  maaage- 
ment  of  bis  proper^,  has  the  burden  of  dis- 
proving undue  iuBnenee  In  the  execution  a 
win  which  gave  her  the  bnlk  of  testator's 
property. 

2.  Wills  ®»I66(2)— Evldenoe  held  not  to  show 
flduelary  ralattoisMp  between  testator  ud 
dasghter. 

Evidence  merely  showing  that  testator  Ut- 
ed  with  his  daughter,  who  took  personal  care 
of  Um,  held  not  to  establish  a  Mndary  rda- 
tlonslup  between  testator  and  the  daiq^r, 
which  Imposed  on  the  Utter  the  harden  of  dis- 
proving undue  influence  in  the  execution  of  a 
will  whereby  the  daughter  received  the  hulk  of 
the  father's  estate. 

3.  Wilts  «=»I63(8)— Usdse  iHflusaos  sot  pre- 
sumed fren  Mere  epportualty  to  exerolsa  It 

The  court  is  not  authorized  to  conclude 
tbe  existence  of  undue  influence  as  aSectinf  a 

will  upon  evidence  of  the  beneficiary's  oppor- 
tunity to  eieccise  such  influence  unsupported 
by  other  evidence  showing  its  actual  existence. 

4.  Wills  ^165(4)— Letters  of  testator  hsid 
admissible  to  show  natural  state  of  affec- 
tions. 

Where  a  will  was  contested  for  undue  in- 
fluence, letters  written  by   testuCoi-  several 


«s>For  other  esses  see  sune  topic  and  KBY-NUMBKB  In  ell  Key-Numbered  Digests  and  Isdexea 


Digitized  by  Google 


6 


288  SOtJTHWBSTSlBN  BBIPOBTBR 


(Mo. 


years  before  the  ezecDtion  of  the  tvID  are  ad- 
missible on  behalf  of  proponent  as  declarations 
which  were  external  manifestations  of  the  state 
of  bis  nataral  affections,  though  not  admissible 
to  disprove  andoe  influence  when  tiie  will  was 
executed. 

5.  Appaaf  and  error  «=>206(l)^lmrtatloa  of 
evldeaoe  to  purpose  for  whieh  It  was  oom- 
poteat  must  be  requoetod  below. 

Appellant  cannot  complain  that  evidence 
which  was  competent  for  one  purpose  was  not 
limited  to  that  purpose  where  be  did  not  ask  an 
Inatniction  so  limiting  its  competency. 

6.  Evidence  «»237— Letters  written  by  pro- 
ponent's daughter  held  lot  adalsslble  against 

proponeat. 

Letters  written  by  proponent's  daughter  to 
one  of  the  coQtestants  are  not  admissible  to 
ahow  nndne  influence  by  proponent  unless  au- 
thorised or  ratified  by  her,  and  the  mere  fact 
that  she  mailed  the  letter  with  knowledge  of 
its  contents  was  not  a  ratification  of  the  dangh- 
ter's  acts. 

7.  Evldenoe-^478(l)  —  Nonexpert  witness 
eannot  give  opinion  as  to  mental  eondltlon. 

In  proceedings  to  contest  a  will  for  inca- 
padty  and  nndue  influence,  it  was  not  error  to 
exclude  testimony  of  nonexpert  witnesses  as 
to  the  mental  condition  of  testator  before  and 
at  the  time  of  the  execution  of  the  will  on  the 
objection  that  they  had  not  quaUf«d  to  express 
an  opinion. 

GraTes  and  James  T.  Blair,  JJ.,  dissentiog* 
In  part 

Appeal  frotn  St  Louis  CSrcnlt  Court; 
Frank  Landwehr,  Judge. 

Suit  by  Otto  Kuehn  and  others  against 
Cora  RItter,  to  contest  the  valldlt?  of  a  will. 
From  a  Judgment  sustaining  the  will,  con- 
testants at^al.  Reversed  and  remanded. 

The  plalntlfTs  brought  this  suit  In  the 
circuit  court  of  the  city  of  St.  Louis  to 
contest  the  validity  of  Oie  will  of  Louis 
Kuehn,  deceased,  on  the  grounds  of  men- 
tal Incapacity  and  undue  Influence  exercised 
over  his  mind  by  the  respondent.  The  trial 
resulted  in  a  judgment  sustaining  the  will, 
and  the  plaintlfTs  duly  appealed  the  cause 
to  this  court. 

The  record  is  unusually  long,  which  makes 
it  practically  Impossible  to  set  out  the  evi- 
dence or  Its  substance  In  the  statement  of 
the  case.  All  we  can  do  (n  that  regard  Is  to 
say  that  there  was  ample  evidence  tending  to 
show  that  the  testator  was  of  unsound  mind, 
and  tbat  the  defendant  exercised  nndue  In- 
fluence over  his  mind  In  the  execution  of 
the  will,  on  the  plaintiffs*  side,  and  tiiat  the 
evidence  for  the  defendant  was  equally 
strong,  clear,  and  convincing  Uiat  the  tes- 
tator was  mentally  sound,  and  that  he  was 
not  influenced  by  the  defendant  In  the  exe- 
cution of  the  will. 

A  little  more  In  detail  ^e  plalntifFs*  e^- 
dence  tended  to  show  that: 

The  will  was  made  on  the  23d  of  May,  1916, 


In  the  testator's  eU^ty*fourth  year,,  while 
he  was  feeble  In  mind  and  body  by  reason 
of  the  Inroads  of  hardoilng  of  the  arteries, 
Brighfs  disease  and  senile  dementia,  and 
while  he  was  living  at  the  home  of  the  de- 
fendant,  where  all  his  physical  wants  were 
ministered  to  by  her;  and  In  addltl<m  die 
attended  to  his  hudness  and  personal  affairs. 
The  will  named  the  defendant  the  ezecotrix 
and  the  re^dnary  legatee  of  his  estate,  and 
decreed  to  ea^  <^  the  jdalntiflb  the  sum  <Mt 
$1,000. 

Eaehn  died  on  Octob».7,  1917.  possessed 
of  the  premises  numbered.  2116  Morgan  street* 
worth  $3,000.  and  No.  1436  Mississippi  ave- 
nue, worth  $3,500,  both  In  the  dty  of  St, 
Louis,  and  producing  a  net  rental  of  $40  per 
month,  and  a  certificate  of  dq;>osIt  In  the 
Liberty  Bank  for  $19,493^,  payable  to  him- 
self or  Cora  Richmond,  and  a  savings  account 
In  said  bank  of  $428.54.  standing  In  the  name 
of  himself  or  Cora  Rlchmmid.  nie  defend- 
ant thereby  secured  a  devise  and  bequest 
23  times  as  large  as  any  of  her  brothers. 

This  proceeding  was  commenced  on  Decem- 
ber 27.  1917.  The  questions  of  undue  In- 
fluraice  and  mental  incapacity  were  sub* 
mttted  to  the  Jury,  and  the  Jury  sustained 
the  will,  and  Oie  plalntlfCs  appeal.  The  evi- 
dence clearly  made  a  case  for  the  Jury. 

Henry  A.  Baker  and  E.  T.  &  0.  B,  Allen, 
all  of  St.  Louis,  for  appellants. 

Robert  M.  Zeppenfeld,  of  St  Louts,  for 
respondent 

WOODSON,  P.  J.  (after  stating  the  facts  as 
above).  [1]  I.  Counsel  for  appellants  assign 
numerous  errors  c(»nmltted  by  the  circuit 
court  in  the  trial  of  this  cause,  and  asks  this 
court  to  reverse  the  Judgment  of  that  court 
on  that  account 

The  first  error  complained  of  Is  the  action 
of  the  trial  court  in  refusing  Instructions 
numbered  8,  9,  and  10  a^ed  by  counsel  fbr 
appellants.  In  substance  tbey  told  the  Jury 
that  *f  they  believed  from  the  evidaice  that 
the  respondent  was  the  daughter  of  the  tes- 
tator, that  at  the  time  of  the  execution  of 
the  will  the  testator  was  ovct  80  years  of 
age,  and  that  he  was  weak  in  body  and  mind, 
and  that  at  said  time,  and  for  some  time 
prior  thereto,  he  resided  vrtth  the  respondent, 
and  was  under  her  care,  and  continued  to  re- 
side so  with  her  until  his  death,  that  during 
said  time  she  gained  control  of  the  greater 
part  of  the  testator's  property,  and  that  she 
was  givra  the  bulk  of  his  property  under  said 
will,  then  the  law  presxmies  that  the  said 
purported  will  was  the  result  of  unflue  in- 
fluence exercised  over  hts  mind  by  his  said 
daughter,  and,  unless  such  presumption  of 
undue  influence  Is  rebutted  by  a  preponder- 
ance of  the  evidence,  th«i  they  should  find 
for  the  appellants. 

Under  the  light  of  the  evidence  introduced 
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in  tills  case,  these  InstructlonB  should  bare 
been  given — rather  one  instruction  emhody- 
Ing  the  substance  of  the  three  should  have 
been  given — and  that  not  having  been  done, 
tbe  action  o£  the  court  in  refusing  to  have 
done  BO  was  reversible  error. 

[2]  II.  Counsel  for  appellants  contend  that 
tbe  burden  of  overcoming  the  presumptl<m 
that  the  alleged  will  was  the  result  of  undue 
Influence  ezerdsed  over  the  mind  of  tbe  tes- 
tator by  the  respondent  rested  upon  ber. 
This  contention  is  hypothesized  upon  tbe 
supposition  that  the  evidence  showed  that 
there  was  a  confidential  relatiim  existing 
between  the  testator  and  his  dan^iter,  tbe 
reqwndent.  If  that  fact  had  been  establlsbad 
by  the  evld^ce,  then  unquestionably  the 
legal  proposition  announced  would  have 
been  correct;  but  the  trouble  with  that 
contention  Is  tbe  evidence  does  not  show  the 
facts  so  to  be ;  in  fact,  counsel  for  appellants 
do  not  contend  that  tbe  evidence  shows  the 
o^lstence  of  any  such  confidential  relation 
existing  between  tbe  testator  and  the  de- 
fmdant,  hut  In  their  own  language,  as  ex- 
pressed in  paragraph  II  of  their  brief,  they 
only  in^  that  tbey  (the  appellants) — 

"ha^g  shown  tbe  interest  the  disposition,  and 
the  opportiiDltv  of  the  defendant  to  sabstitate 
hsx  wUl  for  her  father's,  the  burden  of  proof 
was  upon  the  defendant  to  show  by  the  greater 
weight  of  tbe  evidence  that  the  wfll  was  not 
the  result  of  her  undue  inflaence.** 

[3]  Tbts  court  has  expressly  held  in  the 
case  of  Kleinlein  v.  Krauss,  209  S.  W.  933, 
that  a  court  la  not  authoilzed  in  concluding 
the  exlsteoce  of  undue  influence,  as  affecting 
the  validity  of  the  testator's  will,  upon  evl- 
desKO  of  the  bmefldary's  <n)portunity  to 
exercise  same,  unrapported  other  evidence 
showing  its  actual  existence.  We  therefore 
rule  this  contention  against  the  appellants. 

[4]  III.  Counsel  for  appellants  next  In- 
rtst  that  tbe  trial  court  erred  in  admitting 
the  unsigned  and  undated  memo,  of  letters 
of  the  testator  to  Otto,  made  years  before 
the  date  of  the  will,  because  they  were  in- 
competent and  immaterial  on  the  question  of 
undue  Influence  of  the  defendant  In  the  year 
1916.  and  Incompetent  and  immaterial  upon 
tbe  issue  of  mental  capadty  ot  tbe  testator 
In  1916. 

That  Insistence  in  a  broad  and  general 
sense  states  a  correct  proposition  of  law, 
but  In  a  more  Ilnilted  sense  it  does  not;  or 
In  other  words,  there  Is  an  exception  to  the 
proposition  stated  In  the  Insistence,  namely: 
The  declarations  of  a  testator  are  admissible 
when  made  before  tbe  execution  of  the  will 
as  externa)  manifestations  of  tbe  state  of  bis 
natural  aftections  and  to  disprove  the  undue 
Influence  charged.  Goldwell  v.  Coldwell.  228 
8.  W.  99;  Borland  on  Wills  A  Admr.  (1915) 
p,  276,  277;  Crowson  v.  Crowson.  172  Mo. 
loe.  clt.  703,  72  S.  W.  10«S ;  Selbert  v.  Hat- 
cher, 205  Mo.  83.  102  S.  W.  962;  Llndsey  t. 


Stephens,  229  Mo.  loc.  eit.  618, 129  8.  W.  641 ; 
McFadtn  v.  Catron.  120  Ha  loc.  dt.  271,  25 
S.  W.  506. 

[S]  If  this  evidence  was  not  limited  for 
the  purpose  for  wbidi  it  was  competent,  then 
It  was  tbe  duty  of  counsel  for  appellants  to 
have  asked  an  Instruction  so  limiting  its 
compet^cy,  and  not  having  done  this  the 
appellant  Is  In  no  position  to  complain ;  and 
we  therefore  decide  jtbls  p(^t  against  tbe 
appellants. 

[(}  IT.  It  Is  next  Insisted  by  counsel  for 
appellants  that  the  court  erred  In  refusing  to 
admit  in  evidence  two  letters  written  by 
Elsie  Bichmond  to  Louis  Kuehn,  dated  re- 
spectively July  12,  1916,  and  July  26,  1916. 
Writer  of  these  letters  was  tbe  daughter  of 
tbe  defendant,  and  they  were  sent  by  the 
daughter  from  Kansas  City  to  the  mother  In 
St  Louis,  who  mailed  them  to  Louis  Kuehn, 
who  testified  that  the  defendant  knew  tbe 
contents  of  tbe  letters.  The  main  twor 
of  tbe  letters  was  that  tbe  writer  Insisted 
that  Louis  Kuehn  stay  away  from  her  home 
because  he  worried  and  mistreated  her  moth- 
er and  grandfather,  the  testator.  If  I  cor- 
rectly understand  the  posltitm  of  counsel, 
it  la  that  these  letters  tend  to  show  tbat  de- 
fendant was  trying  to  keep  Louis  from  seeing 
and  talking  with  bis  father,  the  testator, 
and  thereby  drew  the  infermce  that  tbe  tes- 
tator was  under  tbe  control  and  influmce 
the  defendant  and  that  be  was  wltbout 
outside  and  independent  counsel  and  ad- 
vice. 

In  our  opinion  these  letters  were  not  ad- 
mlsslbie  tor  the  purposes  for  wbldk  they 
were  <rfCered.  They  ml^t  have  been  com- 
petent for  the  pnipoae  of  ImpeacUng  the  wit- 
ness, the  daughtn'  of  tbe  ddleodant  bad  they 
been  offered  for  that  purpose,  but  clearly  not 
for  tbe  purpose  of  establishing  a  fact  ns  an 
admission  binding  on  the  defendant  unless 
It  had  been  shown  that  the  witness  was  the 
agent  of  the  mother,  or  that  she  had  knowl- 
edge of  the  contents  of  the  letters  and  ratl- 
fled  the  same,  neither  of  which  was  shown  by 
the  evidence ;  and  the  mere  fact  that  defend- 
ant may  have  known  the  contents  of  the  let- 
ters, as  Louis  Kuehn  testified  ^e  did,  and 
forwarded  the  same  to  Louis  for  ber  daugh- 
ter, who  was  in  Kansas  City,  would  not  of 
Itself  amount  to  a  ratification  of  what  was 
contained  in  tbe  letters.  But  indei>endent 
of  tbat,  I  have  carefully  read  both  of  said 
letters,  and  for  tbe  life  of  me,  I  am  un.able 
to  see  how  in  tbe  world  tbey  could  have 
been  of  any  benefit  to  the  plaintiffs  had 
they  been  admitted ;  It  seems  to  me  tbat  their 
effect  would  luive  been  against  the  interests 
of  the  appellants,  Instead  of  in  their  favor. 
But  ind^teadent  of  this,  tbey  clearly  were 
not  admisslUe  for  tbe  purposes  offered,  and 
the  court  did  not  err  in  their  exclusion. 

[7]  V.  Tbe  appellants  offered  nonexpert 
witnesses  and  asked  them  the  mental  con- 
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ditlML  of  the  testator  before  and  at  tbe  time 
of  tbe  execution  of  tbe  will.  This  testtmony 
was  oldected  to,  because  tbey  had  not  quail- 
fled  to  express  an  oi^nlon  upon  that  subject, 
and  tbe  court  sustained  tbe  objection,  which 
ruUng  Is  assigned  tm  wror  here.  In  out 
t^inlon  this  ruHng  was  correct.  Helnbach 
T.  Helnbach,  274  Mo.  801,  loc.  dt  816,  202  S. 
W.  1123;  Wigglnton  r.  Bule,  27S  Mo.  412, 
loc.  <dt  448,  206  S.  W.  168. 

For  the  error  mentioned  tbe  Jndgrment  is 
reTersed  and  cause  remanded  fbr  a  new  trial. 

All  concur ;  6BATBS,  J.,  In  separate  oidn- 
ion,  In  wblcb  JAMES  T.  BLAIBt  3.,  ctncDTS. 

ORAVns,  J.  (eoncurrlngd.  I  ooncnr  In 
Sia  result  readied  In  this  iq^nlon.  The  judg- 
ment Is  rsTwsed  and  cause  remanded,  and 
properiy  m,  bat  I  do  not  agree  that  there 
is  no  eridence  tending  to  show  fiduciary 
relation  between  flitber  and  dau^ter.  My 
leamed  Brother  in  his  statement  of  the  case 
says: 

"The  win  was  made  on  the  23d  of  May,  1916. 
in  the  testator's  eighty- fourth  year,  while  he 
was  feeble  in  mind  and  body  by  reason  of 
tbe  Inroads  of  hardening  of  the  arteries, 
Brighf  B  diaesse,  and  senile  dementia,  and  wtiile 
hs  was  Uving  at  the  borne  o(  tbe  defendant, 
whem  an  his  physical  wants  were  ninistnred 
to  by  her,  and  iii  addition  the  attended  to  Ait 
twtnett  and  persenal  uffain.'* 

Tbe  italici  are  onra,  and  this  Italicised 

porti(»i  of  the  statement  of  facts  makes  a 
case  of  fldnciary  relation.  Mowry  v.  Norman, 
204  Tdo.  180.  108  S.  W.  15,  and  223  Mo.  476, 
122  S.  W.  724.  The  Mowry  Case  was  here 
twice,  and  the  facts  in  that  case  were  much 
like  this  case  as  to  the  son  and  father.  Hie 
father  Hred  with  tlie  son,  and  his  wants 
were  looked  after  by  tbe  son,  and  in  addition 
tbe  son  att^ided  to  the  business  of  the  father. 
This  last  fact,  we  ruled,  created  a  fiduciary, 
or  coofldential  relation.  So  In  this  case  the 
mere  tact  that  the  parties  were  father  and 
daughter  does  not  preclude  the  Idea  that 
fbere  was  a  ccmfldentlal  or  fiduciary  relatl(Hi- 
sblp  between  them.  Upon  this  question,  see, 
also,  -Smith  t.  Willlama,  221  S.  W.  lea  dt. 
363 ;  Klelnlebt  t.  Krausa,  200  S.  W.  loc.  ett. 
936;  Wendllng  v.  Bowden,  2S2  Mo.  loc.  dt 
687,  161  S.  W.  774 ;  Maddox  t.  Maddox.  U4 
Ma  loc  dt  46^  21  S.  W.  499.  85  Am.  St  Bep. 
784. 

Uy  Brother  may  be  a  Utile  emfdiatlc  in 
his  stat«nent  of  the  tacts  quoted  supra,  but 
an  examination  of  tbe  record  discloses  6t1< 
dence  from  wliicb  tbe  Jury  could  ctmdude 
that  defendant  very  liirgdy  managed  tbe 
business  aflalrs  of  tbe  father.  In  fact  his 
mmtey  was  in  a  jdnt  aoeonnt  so  that 
she  could  do  tbraewlth  as  she  pleased. 

Amwllant  asked  Instmction  Na  0,'  whldi 
reads: 


The  Court  instructs  tbe  jury  that  If  yoa 
find  and  believe  from  the  eyidence  that  tbe  de- 
fendant waa  tbe  daughter  of  Louis  Kuehn,  tbe 
testator,  that  at  the  time  of  tbe  making  of  tbe 
paper  purporting  to  be  bis  will,  and  for  some 
time  prior  thereto,  he  resided  with  her,  and 
continued  to  reside  with  her  untfl  bis  death, 
and  that  she  bad  complete  control  of  tbe  bobes 
bold  affairs,  that  slie  had  etmtrol  and  nuuiage- 
ment  of  her  father's  property,  and  that  she 
gets  tbe  bulk  of  his  property  under  said  wilL 
then  the  law  presumes  that  the  said  purported 
will  is  the  result  of  undue  influence  of  said 
defendant,  and,  unless  such  presumption  of  un- 
due Influence  is  rebutted  by  a  preponderance 
of  the  eridence,  yon  should  find  that  the  paper 
writing  read  in  eridenos  im  not  tbe  last  will 
and  testament  of  Louis  Knebn,  deceased,  and 
the  burden  of  overcoming  sodi  presumptlMi  Is 
on  the  defendant** 

Under  tbe  facts  this  instruction  upon  fidu- 
ciary relations  should  have  been  giv&i.  For 
this  reason  I  can  only  concur  in  the  result  of 
the  majority  opinion. 

JAMiES  T.  BLAIR,  J.,  concurs  In  these 
views. 


ALBRECHT  V.  SLATER  et  ai.   (No.  21406.) 

(Supreme  Court  of  Missouri,  Division  Mo,  Z 
June  23,  1921.  Rehearing  Denied  July  IOl 
1921.) 

1.  Gifts  «=94  —  Dsllvery  aad  sMsptanee  wttli 
latent  to  trassfer  title  Is  esseatlal  to  iMt 
Ister  vivos. 

To  make  an  effectlre  gift  Inter  vivos,  tilers 
must  be  both  a  delivery  of  the  property  wltt 
intention  to  transfer  posseasioD  and  titie  there- 
to  immediatdy,  and  an  aoceptanee  hj  the  donee. 

2.  Gifts  «=922— Constructive  or  symbollo  dtflv- 
ery  does  not  sustain  gift  Inter  vivos. 

A  constructive  or  symbolic  delivexy  Is  not 
sufficient  for  a  gift  hiter  vivos. 

3.  Girts  <s=>49(6)— Evidenoe  held  lassffiolent  to 
ssstaln  dalrs  of  gift  later  vivos. 

Evidence  that  decedent  bad  dedared  that 
he  bad  ^ven  a  trust  deed  to  plaintiff,  who  was 
grantor  tiier^,  and  that  a  note  was  found 
stating  he  made  plaintiff  a  gift  of  $8,000,  the 
amount  secured  by  tbe  trust  deed,  without  evi- 
dence of  deHvery  of  tbe  deed  and  note  to  plain- 
tiff, or  even  of  her  knowledge  of  such  declara- 
tionSt  is  insufficient  to  establish  a  gift  inter 
vivos  In  her  favor, 

4.  Gifts  <s=»48(l)— Evidem  to  establish  gift 
after  donor's  Seatft  mast  satisfy  bsyosd  rea- 
sonable doubt 

After  tbe  alleged  donor's  death,  the  burden 
is  on  one  claiming  a  gift  Inter  vivos  to  sustain 
her  claim  by  evidence  9i  clear  and  unequivocal 
force  which  convinces  tbe  court  beyond  a  rea- 
sonalde  doubt  of  its  truthfulness. 


)Por  etber  cmss  see  ■am*  tei^  and  KBT-HUHBSIU  In  all  Ker-Naubared  DisesU  and  Indexee 
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Appeal  from  8t  Lools  CSrcnlt  Oonrt; 
Benjandn  J.  Klene,  Jndg& 

Action  by  Llatzle  Albrecht  agftlnst  Frank 
H.  Slater,  public  administrator  of  the  estate 
of  William  Dlscbert.  deceased,  and  others, 
lodgment  for  defendanta,  and  plaintiff  ap- 
peals. Affirmed. 

Thla  ault  was  began  and  an  amended  pe- 
tition filed  by  plaintUt  against  def^dants  In- 
the  drcnit  court  ot  tbe  dty  of  St.  Loula,  Mo., 
to  tbe  October  term  tberectf,  1918. 

Tlie  action  waa  in  equl^  and  aooght  to 
have  the  court  decree  that  certain  notes  and 
deed  of  trust  on  Unds  belonging  to  plaintiff 
and  her  hnsbandt  Christ  Albredit,  as  ten- 
ants by  entirety,  had  beeu  paid  and  satisfied, 
and  was  no  longer  a  lien  on  said  btnd;  that 
Uiey  ccoistitnted  a  cloud  on  plaintUTs  title, 
and  irihould  be  canceled. 

The  notes  and  deed  of  tmst  were  ^ven 
Febmary  14.  1914*  to  William  EMschert,  a 
brotlier  of  plaintiff,  who  spent  a  great  deal 
of  his  time  at  San  Antonio,  Tex.,  to  secure 
tbe  payment  to  him  of  a  loan  made  to  said 
plaintiff  and  her  husband  of  98,000,  and  a 
number  of  interest  notes  of  9^  each,  pay- 
able at  certain  stated  times.  Said  Dlscbert 
died  in  San  Antonio,  Tex.,  January  26, 1917. 
Plaintiff  alleges  that  said  notes  and  deed  of 
trust  belonged  to  her  on  account  of  an  Inter 
vivos  gift  frran  said  THsdiert. 

It  is  further  allured  that  Frank  H.  Slater 
was  the  public  administrator  of  the  dty  of 
St.  Loids^  and,  as  tmch,  took  charge  of  the 
estate  of  said  Diachert  deceased,  including 
tbe  note  in  question,  for  administration,  and 
did  folly  administer  it;  alleged  demand  was 
made  on  said  administrator  for  said  note  and 
d«>d  of  tmst,  but  be  refused  todenrer  tbem. 

Deftedant  Slater  answered  wttti  an  admis- 
sion of  tlie  correetneaa  of  the  all^tKm  that 
he  was  public  adrntnistrator,  and  as  such 
took  charge  of  fbB  estate  of  said  Dlsdiert 
and  said  deed  of  trust  and  98,000  note  to 
said  Dlschert;  denied  each  and  every  al- 
legation pleaded  In  the  petition;  and  pleaded 
the  fallowing  as  affirmative  matter : 

"Thia  defendant  states  that,  when  he  took 
charge  of  the  estate  of  Waiiam  Diachert,  de- 
ceased, said  principal  note  for  98,000  and  the 
hist  fnterest  note  for  92^  with  said  deed  of 
troBt,  were  found  vitli  other  assets  of  said  de- 
ceased, in  Us  safety  deposit  box  at  the  North 
St.  I<onlB  Savings  Trust  Company,  in  said  dty 
of  St.  Louis,  and  they  were  the  property  of 
deceased  at  the  time  of  his  death;  that  plalntiCF 
was  present  when  said  safety  deposit  box  was 
opened,  and  this  defendant  took  possession  of 
the  assets  of  said  deceased,  includiag  said  prm- 
dpal  and  interest  notes  and  deed  of  tmst,  and 
that  she  did  not  then,  aor  has  she  since,  made 
dalm  to  the  owoership  of  said  notes  and  deed 
of  trust;  that  said  prindpsl  and  last  interest 
note  are  now  long  past  due,  and  that  idaiotiff. 
on  Dumerons  occaidons,  apon  tbe  demand  of  this 
defendant,  promised  and  agreed  to  pay  or  ar- 
lange  for  the  payment  of  the  same,  piiw  to 
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the  fillDg  of  this  suit,  thereby  recognizing  tiie 
validity  of  said  notes  and  deed  of  trust. 

"Wherefore  he  says  she  is  now  estopped  from 
denying  sudi  vaHdi^,  and  that  her  UU  oui^t  to 
be  disnOssed." 

Augusta  Dlscbert;  widow  ot  said  William 
Dlschert,  entered  her  appearance  and  an* 
swered  In  part  as  fttllows: 

"Admits  farther  that  the  estate  of  said  THl- 
Ilam  Dlschert,  decessed,  has  been  finally  set* 
tied,  and  that  defendant  Slater,  as  snch  pnbhe 
adninistrator,  on  the  16th  ot  April,  1918,  turn- 
ed over  said  deed  of  tmst  and  said  i^rineipal 
note  to  thia  defendant,  the  widow,  and  to  Anna 
Flannagan,  the  daughter  of  said  WUlian  Dlsch- 
ert, and  diat  said  Anna  Flannagan  and  this 
defendant  are  now  in  possesdon  of  said  note 
and  deed  of  trust. 

"Farther  answering,  and  by  way  of  affirmative 
defense,  this  defendant  states  that  said  Wfllfam 
Dischert  was,  at  the  time  of  bis  death,  the  own- 
er of  the  deed  of  tmst  described  In  plalntlff'B 
petition,  and  such  part  of  the  notes  as  then 
remsiaed  unpaid." 

With  the  issues  thus  made  up,  the  court, 
after  bearing  tbe  testimony,  on  December 
30,  1918,  rendered  Judgment  for  defendants, 
and  filed  the  following  memorandum  opinion : 

'^Hiere  la  no  evidence  that  plaintiir  knew  that 
she  was  the  redplent  of  a  gift  of  98,000,  deed 
of  tmst  mentioned  in  the  pleadings ;  hence  no 
evidence  of  an  evidence  of  the  gift  ^e  proof 
in  this  case  does  not  satisfy  the  Judicial  mind 
beyond  a  ressonable  donbt  that  there  was  an 
UBetHoditioaal  gift  of  tbe  note  and  deed  of  trust 
in  the  Uf etima  of  Dischert.  the  putative  donor." 

Vfon  the  rendition  ot  this  Judgment,  a  mo- 
tion for  a  new  trial  was  filed,  but  met  with 
an  adverse  fate  at  the  hands  of  the  court, 
whereupon  an  appeal  was  duly  taken  to  this 
court  by  plaintiff,  and  a  bill  of  exceptions 
timely  filed. 

The  testimony  win  be  furthw  adverted  to 
in  the  opinion  which  fidlows. 

B.  H.  Z^vpenfeld,  of  St  Louis,  for  appel- 
lant 

Mnendi,  Walther  &  lluendi,  of  St  Louis, 
for  respondents  Slater  and  Dlscbert. 

Frank  A.  Thompson,  of  St  Louis,  for  m> 
Bpondent  Blannagan. 

UOZI^,  O.  (after  stating  the  facts  as 
above).   1.  It  is  assigned  that — 

'The  coart  erred  in  finding  that  there  was 
no  evidence  in  tbe  case  that  plaintiff  was  tiie 
redpient  of  a  gift  of  98,000  deed  of  trust,  men- 
tioned in  tbe  pleadings,  and  hence  no  evidence 
of  an  acceptance  of  the  gift,  and  that  the  proof 
in  this  ease  does  mtt  satisfy  tbe  Judldal  mind 
beyond  a  reasonable  donbt  that  there  was  sn 
imeondltiMial  gift  of  the  note  snd  deed  of  tmst 
in  the  lifetime  of  Dlsdiert,  the  pntative  donor." 

2.  The  correct  aolutiou  of  this  assignment 
turns  upm  two  Questions:  0)  Waa  there  a 
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gift?  and  (2)  Was  said  gift  accepted  by 
plaintiff?  It  appears  frCHu  the  testimony 
that  plaintiff  and  aaid  WUUam  Dlochert  had 
a  J<dnt  safety  deposit  box  In  the  North  St. 
Loida  Savings  ft  Trust  Company,  In  said  dt^t 
and,  although  they  both  had  keys  thereto, 
plaintiff  kept  nothing  tSiereln,  and  had  never 
opened  tt  hers^,  or  seen  It  opened,  untQ  a 
few  days  after  the  death  of  said  Dlschert, 
whea  she,  in  person  and  by  an  attorney,  with 
a  number  at  other  persons  Interested  In  the 
matter,  assembled,  and  with  plaintiff's  ke^ 
opened  the  box  and  inspected  the  papers  and 
other  things  belonging  to  deceased.  Plain- 
tiff testified  that  all  of  the  papers  contained 
in  the  box  were  read  to  her. 

The  testimony  further  showed  that  the 
note  and  deed  of  trust  In  question  was  in 
said  box;  and  that  it  and  all  other  papers 
0(mtalned  therein  were  taken  charge  of  by 
defendant  Slater,  as  public  administrator, 
for  final  dlspoettlon  under  the  law.  Plain- 
tiff  made  no  objection,  at  the  time,  to  the 
a^lnlstrator's  taking  said  notes  and  deed 
of  trust,  and  did  not  make  any  claim  to  them 
as  owner. 

niere  wm  a  number  of  Interest  notes  In 
emnection  with  said  principal  note  whlcb 
her  son,  William  Albrecht,  was  by  her  au- 
tiiorlty  paying  for  her,  and  he  paid  (me  of 
than  19  days  after  the  death  of  said  Dis- 
<^ert,  and  It.  with  others  that  bad  been  paid 
,  by  him,  was  d^ivered  to  her. 

Upon  the  question  of  whether  or  not  said 
note  and  deed  of  trust  were  a  gift  from  Dls- 
cbert  to  plaintiff.  William  Albredit  testified 
that  OlEchert  told  him  several  times  "he  had 
arranged  everything,  and  that  the  deed  was 
turned  over  to  her."  Donnerberg  testified 
that  said  Dlschert  told  him  the  following 
concerning  the  alleged  provision  for  plain- 
tiff: 

"I  have  got  a  deed  of  trust  on '  this  place,  and 
it  is  my  nster'a;  I  give  it  to  her;  we  have  got 
a  Johit  box;  I  have  got  everything  fixed." 

Haid  testified: 

"By  the  Coart:  Q.  What  yon  mean  to  say 
there  was  a  deed  of  tmit  of  $8,000?  A.  Made 
by  Mrs.  Albrecht  and  her  hnsband  to  William 
Disdtert,  and,  as  I  recollect  It,  indorsed  by 

him. 

"Q.  Foand  in  the  box?  A.  Yes,  sir;  fonnd  in 
that  box,  with  the  note  and  memorandom  at- 
tached to  it." 

He  farther  testified: 

"Q.  Was  there  anything  else  said  in  the  pres- 
ence of  any  of  the  other  parties  besides  yon? 
A.  Mr.  Zeppenfeld:  I  think  there  was  some- 
thing said,  but  I  can't  be  sure  aboat  it.  It 
seems  to  me  that  Mrs.  Albrecht  was  disappoint- 
ed in  not  finding — we  found  an  envelope,  aa  I 
recollect  it,  with  the  word  "Will"  on  it,  but  no 
trill  in  the  box,  and  she  was  disappointed  that 
the  will  wasn't  there,  because,  as  I  now  recall, 
she  said  in  the  presence  of  all  of  us  that  her 
brother  had  gotten  this  will  from  her  and  told 
her  he  was  going  to  pat  it  in  the  box." 


Some  other  witnesses,  including  a  22  year 
old  daughter  pf  plaintiff,  testified  suhstau- 
tlally  ttie  same  as  her  brother  had,  respect* 
Ing  the  alleged  gift  of  said  notes  and  deed  of 
trust ;  that  Is,  what  Dladtert  said  about  it 
to  her  mother. 

Mrs.  Albrecht  was  manifestly  looking  for  a 
will  in  her  favor  from  her  brother,  rather 
ttian  for  said  notes  and  deed  of  trust  (th^ 
were  In  the  box,  but  the  will  was  not),  and 
hence  she  niade  no  objection  to  or  claim  of 
ownerahlp  of  said  notes  and  deed  of  trust 
whea  they  were  turned  over  to  the  adminis- 
trator. The  following  note  was  found  in  the 
box: 

"St  Louis,  June  13/14. 

"Sister  Lizzie  Albrecht:  I  make  you  a  pres- 
ent or  in  plain  words  I  give  you  the  amount  of 
eight  thousand  dollars  as  a  birthday  present. 

"Tour  loving  brother,         Wm.  Disehert," 

This  note  was  not  ddivered  to  plaintiff, 
and  was  not  discovered  by  her  or  any  other 
person  until  the  box  was  opened.  It  did  not 
refer  to  the  notes  and  deed  of  trust  In  con- 
troversy, but  referred  to  f8,000  in  money, 
and  it,  also,  was  at  tiie  same  time  turned 
over  to  said  administrator  without  objec- 
tion from  plalntff. 

[1]  3.  A  gift  inter  vivos  is  defined  In  12  K. 
0.  L  933,  par.  10  et.  seq.,  as  fcdlows: 

"Words  are  not  sufficient  to  constitute  a  gift, 
because  mere  words,  unaccompanied  by  delivery, 
could  only  be  a  promise,  and  there  being  no 
consideration,  the  promise  could  not  be  en- 
forced, and  therefore  the  gift  would  be  In- 
complete. To  make  an  effective  gift  inter  vivos 
tbere  must  he  an  intention  to  transfer  title  to 
the  property,  as  well  as  a  delivery  by  the  donor 
and  an  acceptance  by  the  donea.  Mere  ioteation 
to  give  without  delivery  is  unavailing,  and  de- 
livery is  insafficient  unless  made  witb  an  inten- 
tion to  give.  To  have  the  effect  of  a  valid  gift, 
therefore,  the  transfer  of  possesaion  and  titie 
must  be  absolute,  and  go  Into  immediate  effect 
so  far  as  the  donor  can  make  it  so  by  intent 
and  delivery,  and  must  be  so  complete  that  If 
he  again  resumes  control  over  it  without  the 
consent  of  the  donee  he  becomes  liable  as  a 
trespasser." 

In  the  case  of  Thomas  r.  Thomas,  107  Mo. 
469, 18  S.  W.  27,  It  is  held: 

*1n  order  to  constitute  a  valid  i^ft  of  person- 
al property.  It  is  essential  that  it  be  delivered 
by  the  donor  to  the  donee,  or  some  one  for 
him,  with  the  intention  on  the  part  of  the  donor 
to  part  with  hi$  riffht  in  and  dominion  over 
the  si^ject  of  the  gift,  and  that  it  he  accepted 
iy  the  donee,  tchoae  ownership  must  take  ef- 
fect immfidiatel]/  and  abaoluielv,  leaving  noth- 
ing essential  to  be  done  In  the  future."  (Ital- 
ics ours.) 

See  In  re  Estate  of  Soulard,  Harney,  Adm'r, 
141  Mo.  ft42,  43  S.  W.  61T;  McCord's  Adm'r 
V.  McCord,  77  Mo,  166,  46  Am.  Rep.  9;  Tom- 
Unson  V.  Ellison,  104  Mo.  lOB,  16  S.  W.  201 ; 
Harris  Banking  Co.  r.  Miller,  190  Mo.  640y 


Digitized  by  Google 


116.) 


FIRST  NAT.  BANK  v.  FBANEUN  BANK 

(2SS  S.W.> 


U 


89  S.  W.  620,  1  Ll  &.  A.  (N.  S.)  790:  JooeD 
V.  Fall,  101  Mo.  App.  636,  73  S.  W.  903; 
Brannock  t.  Magoon,  141  Mo.  App.  316.  320, 
125  8.  W.  630;  Reynolds  t.  Hanson  (App.) 
191  S.  W.  1080  (1,  2);  Kansas  Qty  Theologi- 
cal Seminary  t.  Kendrlck  ,(App.)  203  S.  W. 
628,  629;  Allen- West  Com.  r.  Grumbles,  129 
Fed.  287,  68  G.  C.  A  401;  Basket  t.  Hassell, 
107  n.  S.  602,  2  Sop.  Ct  416,  27  U  Ed.  600; 
Knight  V.  Tripp,  121  Cal.  674,  64  Pac.  267; 
Pullem  T.  Placer  Connty  Bank,  138  Cal.  169, 
66  Pac.  740.  71  Pac  83,  94  Am.  St.  Rep.  19 ; 
Wlnslow  V.  McHenry,  93  Minn.  607, 101  N.  W. 
799,  106  Am.  St.  Rep.  448;  Hawn  t.  Stoler, 
Ez'r,  206  Pa.  610,  67  Aa  UlS,  66  L.  R. 
A  818;  Snavely  t.  Henderson,  204  Fed.  978, 
123  C.  0.  A,  300  ;  20  Cyc.  p.  1231,  par.  D; 
Harding  t.  St  Loula  V.  T.  Co.,  276  Mo.  136, 
207  8.  W.  68. 

[2]  4.  Tbe  case  of  Fol^  t.  Harrison,  288 
Mo.  460,  136  8.  W.  354,  does  not  sustain  the 
doctrine  of  a  constructive  or  embolic  de- 
liTery  of  said  notes  and  deed  of  trust  In 
that  case  tbe  exact  words  of  tbe  donor  to 
the  donee  were  as  follows: 

the  kevB  to  mif  tafetf  ieporit  torn; 
I  tpiO  five  them  to  you;  tchat  ia  in  there  &»■ 
lo»g»  to  90u;  pou  wfB  find  JohuaiifM  Money 
then  oIm."    (Italics  oun.) 

The  court  then  proceeds  as  follows: 

"She  took  Qie  keys  and  pnt  them  in  a  draw^ 
«r  down  stairs,  and  kept  them  there  antll  after 
Us  death.  In  the  box  were  tbe  money,  notes, 
deeds  of  trast^  and  other  valuables:'* 

It  Is  plain  that  this  was  not  a  symbolic  or 
conatructiTe  gift  It  posseseed  all  of  the  ele- 
ments of  a  valid  gift  inter  rivoe  as  set  out 
In  tbe  authorities,  anpra. 

[3]  There  was  no  testimony  from  plaln- 
tUTa  witnesses  relative  to  what  Dischert  is 
reputed  to  liave  said  about  giving  or  Intend- 
ing to  give  said  notes  and  deed  of  trust  to 
her,  or  that  she  ever  accepted  same.  Tbe 
undisputed  testimony  was  that  she  was  ex- 
pecting a  will  from  her  deceased  brother, 
and  was  Tcry  much  dissatisfied  when  she 
found  it  was  not  in  the  safety  deposit  box. 

HI  "We  thinkt  and  so  rule,  that  the  pur- 
ported gift  was  not  a  valid  gift  under  the 
authorities,  supra,  and  that  the  testimony 
was  Insufficient  to  establish  her  acceptance 
of  It  This  Is  true  especially  In  view  of  the 
fact  that  Dischert  was  dead,  and  the  burden 
was  cast  upon  her  to  prove  her  cause  by  evi- 
dence of  clear  and  unequivocal  probative 
force,  which  would  convince  the  court  be- 
yond a  reasonable  doubt  of  Its  truthfulness. 
Foley  V.  Harrison,  supra. 

This  disposes  of  all  the  material  conten- 
tions made  by  the  plaintiff. 

We  have  carefully  reviewed  the  testimony 


results  In  the  affirmance  of  tbB  Judgment. 
It  Is  so  ordered. 

RAILE:y  and  WHITE,  CC„  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
MOZIrGT,  C.  Is  hereby  adopted  as  tbe  Qptn- 
l<»i  of  the  court 

AU  ooncnr. 


FIRST  NAT.  BANK  OF  LAS  VEQA8,  N.  M« 
V.  FRANKLIN  BANK  et  «l. 
(No.  21683.) 

(Etapreme  Ooart  of  Bfissonri,  en  Banc  April 
Term,  1921.  Rehearing  Denied 
July  8,  1921.) 

1.  Appeal  asd  arrsr  «=n(207(4)  —  Jadgmest 
after  reversal  held  to  eesftrm  ts  dlreetlon* 
of  ablate  eosrt  with  oortals  •xoaftloas. 

In  a  suit  against  the  president  of  a  bank 
holding  boDda  of  a  railway  and  power  company 
in  trust  to  seeore  debts  dne  his  own  and  other 
banks,  ftv  wnmgfol  sale  et  the  bonds,  after  the 
institntlon  of  a  toredosore  suit  where  a  Judg- 
ment against  plaintiff  was  reversed,  with  direc- 
tions to  take  an  accounting,  if  necessary,  and 
enter  Jadgment  for  pUintiff.  tbe  Judgment  of 
the  trial  court  AeM  in  conformity  with  the  di- 
rections of  the  Supreme  Court  as  between 
plaintiff  and  the  trustee,  but  to  go  beyond  the 
directions  of  the  Supreme  Court  in  granting 
relief  to  other  defendants. 

2.  Appeal  and  error  «»ir98— Trial  eosrt  eas- 
Bot  depart  from  direetloss  of  appellate  oosrt 

Where  the  Supreme  Court  reversed  the 
Jadgment  appealed  from  and  remanded  the 
ease,  with  directiona  to  take  an  accounting  and 
enter  Judgment  for  plaintiff,  new  matter  conld 
net  be  injected  into  the  case,  and  tbe  trial  court 
could  not  depart  from  the  Sopreme  Courts  di- 
rections. 

Appeal  from  St  Louis  Olrcuit  Court;  Ben- 
jamin J.  Klene.  Judge. 

Suit  by  tbe  First  National  Bank  of  I«8 
Tegaa,  New  Mexico,  against  tbe  Franklin 
Bank,  William'  L.  Garrels,  administrator  d. 
b.  n.  &  t  a.  of  the  estate  of  Gerhard  W. 
Garrels,  deceased,  and  others.  Judgment  for 
plaintiff,  and  the  def^dants  named  appeal. 
Affli-med  in  part,  and  reversed  and  remanded 
in  part,  with  directions. 

T.  Percy  Carr  and  OTTelll  Ryan,  both  of 
St  Louis,  for  appellants. 

D'Arcy  &  Neun  and  Edward  I>*Arcy,  all  of 
St  Louis,  for  respondent  First  Nat  Bank  of 
Las  Vegas. 

W.  B.  &  Ford  W.  Tbompson,  of  St  Louis, 
for  respondoits  Buddec^ 

GRAVES,  J.   This  is  the  second  appearance 


as  disclosed  by  this  record,  and  we  agree  j  of  this  case  here.  When  Qrst  here  it  was  the 
with  the  Judgment  of  the  court  nisi,  which  1  case  of  First  National  Bank  of  h&s  Vegas; 


»rQr  other  cims  sm  udm  tuple  and  KBT-NUHBBR  la  all  Ker-Nambsred  Dlcasu  and  Indnae 
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N.  ,M.,  T.  Franklin  Bank  et  al^  a  salt  In  | 
equity.    First  National  Bank  t.  Franklin 
Bank,  211  S.  W.  3.   Here  tbe  original  facts 
may  be  found. 

The  opinion  In  that  case  speaks  for  Itself, 
and  with  the  conclusions  there  reached  we 
are  satisfied.  By  that  judgment  we  reversed 
the  Judgment  nisi,  but  remanded  the  cause, 
with  spedflc  directions.  211  S.  W.  loc  dt  8. 
These  directions  read: 

"The  Jndcment  of  tba  St  Loois  dtr  drcoit 
court  is  reversed,  and  the  cause  remanded,  with 
directions  that  an  accoonting  be  had,  if  necM- 
sary,  to  ascertain  how  much  of  the  amount 
arising  from  the  final  sale  of  the  property  of 
tbe  I^as  Vegas  Ballway  &  Power  Company  un- 
der the  decree  of  foreclosure  was  distrilnited 
on  account  of  the  $160,000  in  bonds  heretofore 
mentioned,  and  the  amount  to  which  plaintiff 
wonld  have  been  entitled  oat  ttf  sadi  ^atriba- 
tiffiB  after  payment  in  fall  of  tbe  dolms  ot  the 
Franklin  Bank  and  the  Intematifnial  Bank,  for 
which  said  bonds,  or  any  part  tiiereof,  were 
pledged  as  collateral  securitj.  and  to  enter  its 
Judgment  therefor,  not  exceeding  the  simi,  and 
interest,  expressed  in  plaintiff's  note  for  $9,000^ 
against  the  defendant  Caroline  F.  Oanela,  ex- 
ecDtrix  of  Q.  W.  Oarrels,  deceased." 

I 

Pursoant  to  these  directions,  the  trial 
court  entered  a  Jadgment  as  follows: 

"Now  on  this  day,  this  cause  coming  on  for 
hearing  upon  motion  filed  on  the  5th  day  of 
May,  1919,  by  the  above-named  plaintiff  for  an 
accoonting  'against  the  above-named  defendant 
W.  L.  Garrels,  administrator  de  bonis  non  with 
the  will  annexed  of  Q.  W.  Garrels,  deceased, 
come  the  plaintiff  and  the  said  defendant  W.  L. 
Garrelo,  administrator,  as  aforesaid,  and  the 
above-named  defendant  FrankUn  Bank,  and  de- 
fuidant  William  A.  Badde<Ae,  CSara  Buddecke, 
Bulda  Boddecke,  and  Bertha  A.  Buddecke.  by 
thm  respective  attomeyst  and  sabmit  the  same 
to  the  oonrt  iqton  tbe  ^iaintiffs  said  motion 
for  an  accounting,  the  answer  and  retorn  of 
said  W.  L.  Garrels,  administrator  as  aforesaid, 
to  said  motion  for  accounting,  the  mandate  and 
opinion  of  the  Supreme  Court  of  the  state  of 
llissouri  ordering  and  requiring  an  accounting 
by  add  W.  K  Qurds  as  tadi  adniiniatratw,  if 
nscessazy, .  to  dstsnnine  the  amount  dae  bf 
add  adnddstrator  to  the  plaintiff,  and  the 
evidence  of  record  and  introduced  by  plahitiff 
and  defendant  W.  L.  Garrels,  admisistrntor  as 
aforesaid:  and  the  court  having  beard  and  fully 
considered  the  same,  as  well  as  the  argument 
of  counsel  of  the  said  parties,  and  being  now 
fully  advised  in  the  premises,  and  having  ascer- 
tained that  all  necessary  facts  to  take  said  ac- 
counting as  ordered  by  the  maudate  of  the  Su- 
preme Court  are  dready  Incorporated  in  the 
1^  of  exceptions  heretofore  filed  in  this  court, 
doth  find,  adjudge,  and  decree  that  the  follow- 
ing is  a  fun  and  true  accounting  of  tbe  amount 
dlstilbatable  on  the  $160  first  mortgage  5  per 
cent,  bonda  of  th«  Lab  Vegas  Railway  &  Power 
Company,  a  corporation,  on  the  second  foreclo- 
sure sale  had  on  April  3,  1011,  and  the  amount 
due  to  plaintiff  after  paying  all  prior  claims 
thereon  of  the  Franklin  Bank  and  the  Interna- 
tional Bank  of  St  Louis,  to  wit: 

"The  trustee's  report  of  the  first  foredosure 


sde  held  on  Bfareh  16,  1909  (1  New  Mexico 
Bee.  p.  108),  which  was  afterward  set  aside, 
shows  that  he  had  on  hand  after  the  sde  the 
sum  of  $4,808.09  in  cash,  which  was  not  sold  at 
said  sde,  out  of  which  to  pay  tbe  costs  of 
add  foredosnre. 

"The  trustee's  report  was  approved,  by  tha 
deeree  of  the  dlsttltt  court  (1  New  Mexico 
Bee.  p.  26S)  diowing  a  totd  payment  eoverlng 
aU  the  costs  of  die  first  foredosure  sale,  of 
$XJlil9JM^  leaving  a  balance  of  $3,780JS6  la 
cash,  which  was  distributed  on  the  300  bonds. 
The  second  New  Mexico  Record  (page  81) 
shows  tbe  distribution  on  this  bads  of  $474.26 
to  33  of  said  bonds,  or  $12.50  per  bond,  which 
makes  a  distribution  of  $1,87B  to  the  credit  of 
the  150  bonds  involved  in  this  case. 

Tbe  sale  mrlce  at  tbe  Moond  JUeelosora 

sale,  Aprtl  t,  un,  was  Wjm  «■ 

The  ooet  ot  wid  sde  (assuming  that 
aucb  coats'  abould  ba  cbftrgesble  Bgalnat 
plaintiff)  were  (2  New  Uezloo  Reo.  p.  S5)l 
PubllcstlMi  ol  noUos  ot  sale: 

To  Optlo  PnbUAlag  Oo  |  M  3t 

To  Vk  Tosdel  pusbh)   91  M 

To  AJbuqoerque  Ifomlog  JToarad  CO  N 
To  ipealBl  master.... ...,..>...         IN  M 

Total   ,  I  mm 

Mat  proessds  of  asBend  sale  tUfcM  K 

Distributed  after  flrst  sale  out  of  oask  re- 
malnlog  on  haa^  aa  atoresdd   S,T>I  B 

ToUl  dstrlbntlon  oa  SM  bonds  $111,147  N 

Total  amount  dlstribntad  oa  UO  of  saM 

bond«  beld  by  O.  W.  aarrels,  being  % 

ot  Mid  $129,747^   Mtta  K 

Prior  claims  of  PrankUa  Baak.  (Hae- 
ord.  pp.  78.  80,  101,  438): 

Paid  on  15,000  notfl  I  EJM  OB 

Paid  on  Kan  note   1566  H 

Paid  on  925,000  note   IS.St  M 

Balanoe  due  on  above  I  notes 
OB  Haroh      UOO  %imH 

Prior  claims  ot  laterauiload 
Bank  ot  8t,  Louli: 
Paid  OD  (Ifi.OOO  note  (Rec.  p.  SL 

438)   $7jmm 

Balance  daa  en  same  an  Kareh 

U,  IMO   fJOIOD 

|tt,OK  M     48.M  M 

Balancs  applicable  on  plalatfff*fl  cdalm 

on  Usrch  U,  I90»  «  ISJTI  O. 

Tbm  Court  detb  further  Had  tbat  plala- 
tlff'a  claim  oa  Harnb  IS,  Wfi.  was  19,000 
with  interest  to  that  date  at  8  per  cent, 
per  annum  from  Pebroarr  It,  IMS  (Rec 

pp.  u  and  110).  or  I  %'m  m 

Wblcb  sun,  toaetber  with  Intarest  tfaera- 
OB  at  the  rate  of  6  per  cent  pw  annum 
from  Uarcb  16,  1M9,  to  June  10.  1919.  or  |  0.997  10 

IfalEea  a  total  of  |  %7IB  M 

Plaintiff  Is  further  entitled  to  cotta  of 
prlntlag  abatract  of  the  record  la  the 
Supreme  Court,  aa  taxed  br  aald  court 
at    m  00 

Making  a  totel  sum  ot  0  16489  H 

I 

"On  which  plaintiff  is  entitled  to  judgment 
j  against  defendant  W.  L.  Garrds,  administrator 

I  as  aforesaid. 

j  "Wherefore,  it  Is  ordered,  adjudged,  and  de- 
I  creed  by  tbe  court  that  the  plaintiff  have  and 
.  recover  of  the  estate  of  G.  yf,  GarrelSf  deceas- 
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•d,  in  th«  hand*  of  W.  L.  Onrrelt,  iidmlniiitr»- 
tor  de  bonis  non  with  the  will  annexed  of  the 
mtate  of  O.  W.  Oftrrels,  deceased,  the  said  sum 
of  $16,180.90  found  to  be  dae  as  aforesaid,  to- 
Ketber  with  Interest  and  costs. 

"And  the  court  does  farther  find  that  the 
plaintiff  is  not  entitled  to  the  relief  prayed  for 
in  its  fourth  amended  petition  against  defend- 
ants Franklin  Bank,  International  Bank,  Wfl< 
Uam  A  Bnddecke,  CUwa  Baddsckc,  Hvlda  Bod- 
decks,  and  Bertha  A  BnddeiAa. 

"Wherefore,  it  Is  ordered,  adjudffed,  and  de- 
creed bj  the  court  that  the  petition  of  plain- 
tiff be  dismissed  as  against  said  last-named  de- 
fendants, and  that  plaintiff  take  nothing  by  ita 
said  petition  against  said  defendants,  and  that 
said  defendants  be  discharged  and  go  hence 
wfthoot  day. 

"The  conrt  doth  further  find  that,  as  between 
defendant  Franklin  Bank  and  defendants  Wil- 
Uam  A  Bnddecke,  OlArft  Bnddedce,  Hnlda  Bnd- 
decke, and  Bertha  A  Buddecke,  6.  W.  Car- 
rels, deceased,  was  the  agent  of  defendant 
Franklin  Bank  in  handling  the  bonds  which 
were  held  as  collateral  by  said  bank  on  the 
notes  of  the  Las  Tegas  Ballway  &  Power  Com- 
pany, on  wliich  said  Buddeckes  were  indorsers 
and  sureties;  that  as  between  said  bank  and 
said  Buddeckes  the  sctfon  of  said  Garrels  in 
selling  the  collateral  on  said  notes  at  private 
■ale  at  an  inadequate  price,  on  March  vy  190d, 
was  the  action  of  ssld  bank;  and  that  said  col- 
lateral being  of  a  value  snffident  to  pay  off  In 
toll  an  of  said  notes  held  by  said  FrankUn  Bank 
on  whieh  said  Boddeckes  were  indorsen,  said 
notes  are  paid  so  far  as  said  Bnddeckes  are 
cracemed,  and  said  Buddeckes  are  discharged 
from  all  UaluUty  thereon. 

"Wherefore  it  is  by  the  court  ordered,  ad- 
Judged,  and  decreed  that  the  cross-biU  of  said 
William  A  Buddecke,  Clara  Buddecke,  Holda 
Baddecfce,  and  Bertha  A  Bnddecke  against 
•^d  FrankUn  Bank,  be  and  the  same  is  hereby 
sustained,  and  said  Buddeckes  and  each  of  them 
are  hereby  released  from  all  BabUI^  to  said 
Franklin  Bank  of  any  of  ssid  notes. 

"And  the  conrt  doth  further  find  that  defend- 
ants William  A  Buddecke,  Clara  Budde<^ 
Hnlda  Buddecke,  and  Bertha  A.  Bndde^e  are 
not  entitled  to  the  relief  prayed  for  in  their 
eroBS-bill  sgainst  defendant  International  Bank. 
Wherefore  It  is  ordered  adjudged,  and  decreed 
bf  til*  eoart-that  the  eroas-bill  of  said  defend- 
ants be  dfsmlssed  as  against  defendant  iBbu- 
national  Bank,  and  that  said  bank  be  diadwrg- 
ed  and  go  hence  without  day  as  to  said  cron- 
bill.   Memo,  filed. 

"June  16,  1M9.  Approved. 

"[Signed]    BenJ.  J.  Klene,  Judge  DIt.  14.** 

Tbls  judgment  and  acooundns  was  reached 
ttf  Uke  Unrer  conrt  by  m.  eomridenktioii  of  tbe 
fall  erldence  on  ttae  former  trial,  as  preserved 
In  tlie  bill  of  txospa^m,  m  part  of  wblcih,  said 
court  concluded  liad  not  been  fully  abstract* 
ed  when  the  case  was  here  on  the  former  ap- 
peaL  Tbe  whole  bill  of  excqptlcms  waa  before 
tb9  trial  court  In  this  matter  of  accounting. 

There  la  no  question  that  the  jodgment 
rendered  acciwds  tdtti  our  direction^  unless 
St  be  the  latter  part  thereof  wblcb  refera  to 
the  Buddeekea.  Whether  this  portion  of  the 
judgment  accords  with  our  direction,  or 


whether  we  will  recede  from  our  former  posi- 
tion In  the  cas^  are  the  aoestioiui  upon  ttda 
appeal.  Pertin^t  facts  can  best  fcdlow  with 
the  opinion. 

[1, 2]  L  As  to  tbe  Garrels  estate,  the  trial 
court  literally  followed  our  directions  given 
apon  the  previous  bearing  here.  It  took  the 
accounting  and  entered  tbe  Judgment  that  we 
directed.  Such  court  could  not  do  otherwise. 
Our  directions  were  specific,  and,  upon  this 
point,  it  was  within  the  settled  law  of  this 
atata  The  accounting  taken  between  plain- 
tiff and  the  Garrels  estate  was  the  one  di- 
rected by  our  judgment,  and  if  such  accounts 
lug,  as  tak^  is  within  legal  rules,  that  por^ 
tion  of  this  judgmoit  Is  good.  There  is  no 
question  as  to  the  faithfulness  of  the  court 
In  following  our  directions  as  to  the  account- 
ing. New  matter  could  not  be  Injected  into 
the  case.  McLure  t.  Bajik,  263  Mo.  136,  172 
S.  W.  336. 

The  Garrels  estate  did  not  undertake  to 
Inject  into  the  case  any  new  matter,  but  left 
tbe  Issues  as  ttetweeu  it  and  the  plaintiff  to 
be  determined  upon  the  pleadings  and  evl- 
dence  Involved  upon  the  previous  trial.  On 
these  isfflies  the  trial  court  heard  the  evi- 
dence, as  per  our  directions,  and  entered  the 
judgment  now  before  us.  This  Judgmoit  Is 
not  dliCerent  (except  possibly  as  to  amount) 
from  what  was  anticipated  by  our  prior  Judg- 
ment.  The  <mly  diCferrace  is  the  uncertainty 
(as  to  amount)  has  been  made  a  certainty  by 
tbe  trial  court's  further  hearing  and  investi- 
gation. We  hare  no  disposition  to  recede 
from  our  former  ruling  In  this  case  as  to  the 
measure  of  damage,  althoa^  we  are  admon- 
ished that  Bu<4i  former  ruling  was  wrong. 
We  threshed  out  that  qaestl(»l  at  the  time, 
and  adhere  to  It  now.  As  between  the  plain- 
tiff and  the  Garrels  estate,  this  judgment 
should  be  and  Is  affirmed.  It  was  entered  In 
strict  conformity  with  our  directions,  and  a 
trial  court  cannot  depart  from  our  directions. 
McLure  T.  Bank,  26S  Mo.  loc.  dt  136;  172  S. 
W.  336;  Keaton  r.  Jomdt,  2B9  Mo.  loc.  dt. 
190,  168  8.  W.  7S1;  Stump  t.  Hombadi,  10& 
Mo.  loa  dt  277,  IS  8.  W.  87;  Ghouteau  t. 
AUon,  74  Mo.  lo&  dt  B8l 

Of  course  this  court  has  the  right  to  change 
its  Tlews  upon  the  questions  InTtflved  in  a 
former  appeal,  and  perhaps  In  this  tray 
sToid  Its  own  dlrectlcms,  but  in  this  case  we 
have  no  desire  to  change  our  foimer  ruling. 
So  that  the  sde  qnestloD  here  la  the  quesOon 
of  whether  or  not  tbe  trial  court  has  gone 
be^d  our  directions.  As  to  the  tif^  of 
plaintifl  against  Oarfela*  estate,  It  has  not 
and  BO  nradi  of  its  judgment  is  aiBrmed. 

II.  It  Is  urgeA  here  that  0ie  accounting 
taken  Is  wrong.  Upon  this  reference  must  be 
made  to  the  case  wheti  It  was  here  on  the 
previoas  appeaL  In  the  ori^nal  case  it  was 
urged  that  notwithstanding  there  was  a  sec- 
ond  sale  of  the  plant  at  Las  Vegas,  yet  even 
eonslderlng  sudi  second  sale,  there  would  be 
nothing  due  Che  First  National  Bank  of  Las 
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y^as.  This  contenttoii  we  found  against 
Garrels'  estate.  Tlie 'contention  now  has  the 
same  fonndatlon  ot  the  contention  then,  and 
iB  therefore  precluded  by  our  former  Judg- 
ment The  only  dlffer^ice  la  the  exact 
amonnt  of  the  figures  and  the  present  Judg- 
ment is  along  the  views  that  we  had  at  the 
remanding  of  the  cause. 

III.  When  we  reach  that  portion  of  the 
present  Judgment  which  toudies  the  rights 
of  the  Buddeckes,  we  meet  with  a  new  propo- 
sition, and  this  proposition  is  somewhat  com- 
plicated our  former  judgment  In  the  case. 
Our  Judgment  Independent  of  the  opinion,  re- 
versed and  remanded  the  cause  In  the  follow- 
ing language:  ' 

« •  •  •  That  the  judgment  aforesaid,  in 
form  aforesaid,  by  the  said  circuit  court  of 
the  city  of  St.  Louis  rendered,  be  reversed,  ed- 
milled,  and  for  naught  held  and  esteemed,  and 
that  the  said  plaintiff-appellant  and  defendants- 
appellants  be  restored  to  all  things  which  titer 
have  lost  by  reason  of  the  wld  Judgment  It  i« 
further  considered  and  adjudged  by  the  court 
that  the  said  cause  be  remanded  to  the  said 
circuit  court  of  the  city  of  St  Louis  for  fur* 
ther  proceedings  to  be  had  therein,  in  conformi- 
ty with  the  opinion  of  this  court  herein  deliver- 
ed; and  that  the  said  plaintiff-appellant  and 
defendants-appellants  recover  against  the  said 
respondents  their  costs  and  charges  herein  ex- 
pended, and  have  execution  thereof." 

These  parties  filed  a  motion  to  modify  our 
original  opinion  on  the  line  ot  the  claim  al- 
lowed by  the  present  Judgmeat  This  motion 
(in  the  oris^nal  appeal)  we  overruled,  so  that 
the  views  of  this  court  were  complete.  The 
Jndgmait  la  appiurraUy  broader.  But  all  this 
Is  covered  In  tbe  wlgliul  oplDioii.  W«  thai 
said: 

**W«  do  not  ttiink  the  record  shows  any  lia- 
bility on  the  part  of  either  of  the  St.  Louis 
banks.  They  got  nothing  out  of  the  sale  of 
these  bonds  to  which  they  were  not  entitled, 
and  there  is  no  showing  that  either  of  them 
knew  of  or  instigated  the  sale  of  the  bonds  of 
Thorpe,  otherwise  than  the  fact  that  the  trus- 
tee was  president  of  the  Franklin  Bank.  Tliis 
dual  caiMelty  was  known  to  all  partiea  in  in- 
terest in  the  foreclosure  snlt,  and  there  is  noth- 
ing la  It  which  constituted  a  guarantee  npon 
the  part  of  tbe  bank  of  the  faithful  execatioo 
of  the  trust  in  favor  of  the  other  benefidaries. 
The;  had  all  concurred  in  the  appointment  of 
Garrels  to  the  trust" 

Under  this  trust  arrangement  we  found  no 
rights  for  tbe  Buddeckes.  We  found  no  lia- 
bility against  the  Franklin  Bank,  because  of 
the  action  of  Garrels.  as  trustee.  mAa  part 
of  the  present  Judgment  is  beyond  our  direc- 
tion on  the  original  appCAl.  Under  our  opin- 
ion and  directions,  there  could  be  no  Judg- 
ment for  Buddeckes,  against  the  Franklin 
Bank.  Although  our  actual  Judgmmt  re- 
manded their  cause,  yet,  under  the  opdnlon 
and  directions,  they  were  out,  and  tbe  only 
Judgment  which  could  have  beoi  entered  was 


one  against  them,  so  far  as  Franklin  Bank  la 

concerned. 

The  Judgment  nisi  Is  affirmed  so  far  aa  the 
First  National  Bank  of  Las  V^as  Is  con- 
cerned, and  reversed  and  remanded  as  to  the 
Judgment  of  the  Buddeckes,  with  directions 
(as  follows  fr<MQ  our  first  directions)  to  enter 
a  Judgment  agsinst  them  as  between  them 
and  the  Franklin  Bank.  ' 

All  concur;  JAHE}S  T.  BI^AIB,  J.,  In  reanit 


POLLARD  V.WARD.  (No. 22098.) 

(Supreme  Conrt  of  Mlssonri.  Division  Ko.  £ 
June  23,  1921.  Motion  for  Rehearing  De- 
nied July  19,  1021.) 

1.  Husband  and  wife  «=3326— Husband's  salt 
for  allenatloD  of  wife's  affeetioas  not  barred 

by  her  decree  of  dlvoroob 

A  decree  tor  divorce,  granted  to  a  wife  in 
her  suit  therefor,  not  contested  by  tbe  husband, 
and  in  which  she  slleged  false  charges  by  him 
of  infidelity  on  her  part,  did  not  bar  a  snba4- 
guent  suit  by  bin  against  another  for  tbs  pre- 
vioas  alienation  of  her  affections,  on  the  tiieory 
that  the  matters  involved  were  determined  by 
her  suit 

2.  Esteppel  «5s6S(2)— Hasbaad,  aot  oeMeetlif 
wife's  dlvsree  salt,  sot  eetoppai  inm  sslag 
for  allenatles  ef  affeotiess. 

A  hpsband,  by  permitting  a  decree  of  di- 
vorce to  be  rendered  against  Mm  on  the  allega- 
tions of  bis  wife's  petition,  alleging  HIm  ehsrg- 
es  on  his  part  of  marital  infidelity,  was  not 
thereb;  estopped  from  bringing  an  action 
against  another  for  the  previous  alienatfam  of 
her  affections. 

3.  Estoppel  ^>S2  —  ElenMata  of  aatoppal 
stated. 

To  constitute  estoppel  In  pals,  three  things 

most  occur:  First,  an  admission,  statement  or 
act  inconsistent  with  the  claim  afterwards  as- 
serted and  sued  on;  second,  sction  by  the  other 
party  on  the  faith  of  sneb  admission,  statement 
or  act;  and,  third,  injury  to  such  other  party, 
resulting  from  allowing  the  first  party  to  con- 
tradict or  repadiate  such  admission,  statement, 
or  act 

4.  Estoppel  «=>92(l)  — Husbaad  obtaining  di- 
vorce and  propwty  righto  held  not  estopped 
from  auing  for  allsnatlon  of  wife's  affeotlons. 

A  husband,  by  permitting  his  wife  to  obtain 
a  decree  of  divorce  against  him  on  the  sllega- 
tions  of  her  petition  allei^ag  false  charges  of 
infidelity,  was  not  estopped  from  suing  another 
for  the  pre^oos  alienatioh  of  her  affections,  on 
theory  of  benefits  obtained  in  that  he  obtained 
the  divorce,  and  In  a  property  nettiement  there- 
in bad  obtained  a  deed  from  her  on  payment  of 
certain  alimony. 

5.  New  trial  «=»40(2)  —  Objeotlons  not  made 
at  trial  eaanot  be  aftsrwards  coasidered. 

Granting  of  new  trial  cannot  be  snstsined 
on  ground  of  ndmlsrion  of  imprt^Mr  evidcnei^ 
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when  the  objeethm  «h  not  made  on  tbe  ezaia- 

ioatioii  of  the  witness. 

Appeal  from  Circuit  Court,  linn  Connty; 
Pred  Lamb,  Judge. 

Action  by  Brnegt  &.  Pollard  against  Wil- 
liam N,  Word.  Judgmmt  for  pUUntlfl,  and 
from  an  order  grantlDg  a  new  trial,  be  ap- 
peals. Keverscd  and  remanded,  wUh  dlree* 
tlons  to  set  aside  order  and  render  jadgment 
for  plaintiff  on  the  verdict  returned. 

Proas  T.  Cross,  of  Lathrop,  H.  J.  West,  of 
Brookfleld,  and  Scott  J.  MUler,  of  CMlUcothe, 
for  appellant 

Bailey  &  Hart,  of  Brookfleld,  and  James  H 
FarrU^  Sons,  and  Lovelo^  &  Elrkpatricfc, 
all  of  Blchmood.  for  reapondent 

WHITE,  C.  Tbe  plaintiff  recovered  Judg- 
ment In  tbe  circuit  court  of  LUin  county,  Mo. 
A  motion  for  new  trial  filed  by  defendant  was 
SQStalned  by  the  trial  court,  and  from 
tbat  order  the  plaintiff  has  appealed. 

Tbe  petition  charges  that  tbe  plaintiff  has 
been  damaged  because  of  criminal  conversa- 
tion of  the  defendaot  with  the  plalntlfTs  wife, 
and  alienation  of  her  affections.  The  answer 
of  defendant,  after  a  general  denial,  pleads 
estoppel.  It  alleges  that  the  wife  of  the 
plaintiff,  Hope  Pollard,  on  February  24, 1917, 
instituted  a  divorce  proceeding  in  Ray  county, 
Mo.,  against  tbe  plaintiff  herein ;  that  In 
June,  1917,  a  decree  of  divorce  was  granted 
to  said  Hope  Pollard,  the  finding  of  the  judg- 
ment being  that  the  defendant  therein,  Ern- 
est Pollard,  was  tbe  guilty  party  and  tbe  said 
Hope  Pollard  was  the  Innocent  party;  that 
the  alleged  facts  recited  in  piaiutlfTs  peti- 
tion, as  to  the  unfaithful  acts  and  conduct  of 
Hope  Pollard  toward  her  husl}and,  were  re- 
ported to  plaintiff  and  within  his  knowledge 
long  before  the  24th  day  of  Pebmary,  1917, 
and  by  reason  of  piaintifTs  acts  and  conduct 
bis  failure  to  answer  the  petition  of  the  said 
hope  Pollard,  and  by  the  Judgment  In  the 
divorce  proceeding  plaintiff  is  estopped  from 
maintaining  his  action  herein.  The  suit  was 
brought  In  Caldwell  county:  change  of  venue 
was  granted  to  linn  county,  where  tbe  trial 
wag  had,  beginning  on  tbe  3d  day  of  Jane, 
1919. 

At  the  time  of  the  occurrences  complained 
of  the  plaintiff,  Pollard,  38  years  old,  lived 
on  his  farm  in  Caldwell  county  with  his  wife 
and  four  children.  He  separated  from  bis 
wife  January  29,  1917.  Another  child  was 
bors  to  his  wife  two  or  tbree  months  after- 
ward. Tbe  defendant  wniiam  Ward,  then 
a  single  man,  lived  wltb  Ids  parents  about  a 
quarter  of  a  mile  from  tbe  PoUard  home. 

A  Tolume  of  evidence  was  Introduced  by 
the  plaintiff  tending  to  prove  Improper  In- 
timacy between  the  plaintiff  and  the  defend- 
ant's wife,  whidi  ran  over  a  period  of  2  or  3 
years  before  the  separation  January  29, 1917. 


A  number  of  witnesses,  Including  n^hbors 
and  others,  testified  that  they  saw  tbe  defend- 
ant visit  plaintiff's  home  during  piaintifTs 
absence  and  apparent  secret  meetings  be- 
tween Hope  Pollard  and  the  defendant. 
Some  of  the  witnesses  swore  to  seehig  acts  of 
a  criminal  ndture  between  them. 

On  January  28,  1917,  iflalAtifl  became  con. 
Tinced  that  a  elandeathie  meeting  had  takoi 
place  between  his  wife  kdA  Ward,  and  pro- 
cured bloodhounds,  wblch  traced  the  trat^ 
of  some  one  to  Ward's  bouse.  Plaintiff  sepa- 
rated from  his  wife  the  next  day.  It  Is  un- 
necessary to  state  Qie  evidence  any  further 
than  to  say  It  is  sufficiently  clear  and  sub- 
stantial to  support  the  allegations  of,  the  pe- 
tition. 

The  defendant  denied  aU  charges,  and  inp 
troduced  eviaence  to  show  his  good  charac- 
ter He  Introduced  the  pleadings  and  Judg- 
ment In  tbe  divorce  proceeding  begun  by 
Hope  Pollard  a  short  time  after  tbe  separa- 
tion from  her  husband.  Other  focts  necee- 
sary  In  consideration  of  tbe  points  to  be  de- 
termined will  be  noted  later  In  the  opinion. 

Tne  jury  in  their  verdict  assessed  the. 
plaintiff's  actual  damages  at  $5,000  and  his 
punitive  damages  at  $7,000.  The  motion  for 
new  trial  was  sustained  on  the  ground  that 
the  matters  charged  and  put  In  issue  by  the 
petition  In  the  divorce  proceeding  "were 
largely,  if  not  entirely,  matters  involved  !n 
tbe  present  trial."  Tbe  trial  Judge  cleaiiy 
stated  bis  reason  fbr  sustaining  the  motion 
thus: 

"Under  these  facts  the  court  Is  of  the  opin- 
ion that,  having  failed  to  deny  cbe  allegstlons 
of  tbe  said  divorce  petition,  and  having  made 
ft  money  settlement  npon  the  charges  confessed 
in  it,  and  having  confessed  the  truth  by  having 
failed  .to  answer,  plaintiff  in  this  case  is  estop- 
ped from  further  asserting  the  infidelit?  of  s^id 
wife,  and  ought  not  in  good  conscience  b«  per- 
mitted to  maintain  tills  action." 

The  petition  la  the  divorce  proceeding  al- 
leged that  tbe  defendant  In  tbat  suit,  Ern- 
est R.  Pollard,  had  offered  his  wife,  Hope 
Pollard,  such  Indignities  as  to  make  her  con- 
dition intolerable.  The  indignities  enimier- 
ated  consisted  of  several  specifications  of 
cruel  and  barbarous  treatment,  abuse,  and 
vlllificatlon.  The  petition  then  alleged  that 
on  tbe  evening  of  January  28tb,  the  plaintiff, 
Hope  Pollard,  left  the  bouse  for  a  few  min- 
utes, and  when  the  defendant  saw  bis  wife 
coming  back  he  charged  her  with  meeting  a 
man  "out  there"  and  "•  •  •  repeat- 
edly said  and  accused  plaintiff  of  having  met 
the  son  of  Mr.  Ward  tbat  night,  •  *  • 
and  plaintiff  says  that  tbe  defendant  has  re- 
peatedly since  then  accused  tbe  plaintiff  of 
Improper  relations  with  other  men,  and  has 
ordered  her  to  leave  him." 

Tbe  Judgment  In  the  divorce  proceeding 
recites  a  finding  that  during  all  the  time 
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fflatntiff  fftithfully  demeaned  herself  and 
discharged  all  of  her  duties  to  the  defend- 
ant as  his  wife,  "but  that  the  defendant  cursed 
and  abased  her  at  dlTers  times,  and  did 
such  other  and  Improper  conduct  towards  her 
as  his  wife  as  to  render  her  cgiiditlon  Intol- 
erable, as  set  forOi  In  plalntUTs  petition.*' 
Allmonr  to  the  plalntUf  was  allowed  In  the 
sum  of  $4,000,  and  she  was  required  to  exe- 
cute a  qnltclelm  deed  to  defendant  tor  all 
the  land  ot  defendant.  Ttie  actoowiedg- 
ment  of  the  receipt  of  such  deed  is  recited  in 
the  decree. 

[11  I.  The  gmeral  nde  la  tl»t  a  decree  ut 
divorce  does  not  bar  an  action  tor  prev^niB 
aUenatlon  of  affections,  or  criminal  couTersa. 
tlon  or  seduction.  21  Cyc  p.  1626.  De  Ford 
T.  Johnson,  2S1  Mo.  244,  loc.  dt  253  to  256, 
158  S.  W.  28,  46  U  R.  A.  (N.  8.)  1063,  Ann. 
GasL  1915A,  844,  and  cases  there  dted.  This 
court,  in  the  opinion  by  Judge  Oraves  in  that 
case,  said,  2S1  Mo.  loc.  dt  2S5,  158  S.  W. 
loc.  dt  82,  46  L.  R.  A.  (N.  S.)  1083,  Ann.  Cas. 
1915A,  344,  speaking  of  cases  cited: 

"Tbejr  declara  the  general  doctrine  that  al- 
-  though  the  Jury  may  believe  that  plaintifri  wife 
obtained  a  divorce  from  him,  and  that  she  made 
plaintiff's  miscondaet  ground  for  obtaining  said 
divorce,  yet  if  the  Jury  beHeve  that,  notwith-' 
atandbtg  such  miscondaet  on  the  part  of  the 
plaintiff,*  bis  wife  woold  not  have  separated 
or  remained  apart  from  him,  or  sued  him  (or  a 
divorce  if  it  had  not  been  for  the  acts,  conduct, 
and  inflnence  of  defendant  toward  her;  and 
that  defendant  purposely  and  intentionally,  by 
■och  acta,  conduct,  and  influence,  induced  her 
to  so  separate  or  remain  apart  from  plaintiff,  or 
sue  him  for  a  divorce,  then  the  fact  that  plain- 
tilTa  wife  obtained  sndt  a  divorce  on  account 
of  plaintiff's  miscondnet.  does  not.  of  itself;  con- 
stitnte  any  defense  to  this  suit" 

This  Is  quoted  from  Modisett  v.  McPike, 
74  Mo.  loc  dt.  646.  The  De  Ford  Case  Is 
reported  in  251  Mo.  244,  158  S.  W.  29,  46  L. 
lU  A.  (N.  S.)  at  page  1083  (Ann.  Cas.  1915A, 
344),  with  copious  notes,  dting  numerous 
cases  where  the  subject  Is  illustrated.  There 
Is  no  direct  allegation  In  the  petition  for  di- 
vorce which  puts  In  issue  the  criminal  con- 
versation of  Ward  with  the  plaiutifTs  wife 
allied  in  this  case  so  that  It  could  be  said 
to  have  been  adjudicated  In  that  case. 

The  point  made  by  the  defendant,  and 
the  point  in  the  mind  of  the  court  in  sustnln- 
ing  the  motion  for  new  trial.  Is  that  the  plain- 
tiff could  have  defeated  his  wife's  suit  for 
divorce  by  proving  the  facts  as  to  her  rela- 
tions with  the  defendant ;  that  the  very  issues 
presented  for  determination  in  this  case  must 
have  been  determined  there  because  plaintiff 
failed  to  present  a  defense  to  that  divorce 
proceeding  which  was  complete  If  true.  The 
Judgment,  therefore,  is  conclusive  that  his 
wife  was  not  guilty  of  misconduct. 

In  taking  that  position  the  respondent  as- 
sumes that  a  Judgment  In  a  divorce  proceed- 
ing la  different  from  other  Judgments,  In  that 


It  ia  binding  upon  ofiiers  than  parties  to  tt 
There  was  such  a  holding  In  the  case  of  61ea- 
son  T.  Knapp,  56  Mlcb.  2»1*  22  N.  W.  865,  56 
Am.  Rep.  388,  a  case  followed  in  Kmie  Juris, 
dictions.  That  case,  however,  has  been  modi- 
fled  and  deprived  of  much  of  its  fOroe  by  aub- 
sequent  adjudications  by  the  Supreme  Court 
of  Michigan.  Knicawixicker  t.  Worthing, 
138  Mich.  224,  loa  dt  228.  101  M.  W.  S40; 
PhUpott  r.  Klrkpatricfc,  171  MldL  486*  UT 
N.  W.  232. 

The  precise  point  has  never  been  determln. 
«d  In  this  state,  but  it  was  a^Httadied  In 
the  De  Ford  Gaae^  supra.  A  number  irf  de- 
cisions in  otiier  Jurlsdictlona  take  a  position 
omtrary  to  that  assumed  by  the  trial  court 
In  Luke  T.  HiU.  187  6a.  lSd-161,  73  S.  B.  34&- 
346, 88  L.  B.  A.  (K.  8.)  558-663 ;  It  is  held  that 
a  decree  of  divorce  la  a  Judgment  quasi  In 
rem. 

"So  far  as  the  adjudication  fixes  the  status  of 
the  parties,  the  Judgment  concludes  both  par- 
ties and  strangers;  but,  beyond  the  adjudication 
of  the  statna,  the  decree  does  not  condnde 
strangers." 

"A  Avorce  decree  will  not  estop  a  party  there- 
to from  contesting  with  a  stranser  the  troth  of 
the  groonds  as  affecting  his  liability  in  another 
suit  upon  a  cause  of  action  arising  pending  the 
divorce  snit,  bat  before  tbe  decree." 

Leading  cases  are  dted  in  support  of  the 
proposlttOD.  Tbe  case  of  Coney  Barney, 
63  N.  J.  Law,  53,  20  Atl.  736,  was  a  suit 
brought  by  the  plaintUTs  wife,  and  it  was 
held  that  a  decree  of  divorce  in  favor  of 
plalntlfTs  wife  was  not  a  bar  to  his  suit  for 
damages  for  criminal  conversation,  althous^ 
he  had  died  In  the  divorce  proceeding  a  cross- 
bill, afterwards  dismissed,  in  which  he  charg- 
ed hfs  wife  with  tbe  very  criminal  acts  al- 
leged as  a  cause  of  action  in  the  suit  on  trial. 
The  court  said  (63  N.  J.  Law  loa  dt  54,  66, 
20  Atl.  loc.  cit.  737): 

"An  estoppel,  even  by  the  Judgment  of  a 
court,  must  be  mutual  to  be  admissible  in  bar, 
and  such  a  judgment  will  bind  only  those  who 
are  party  or  privy  thereto.  Here  defendant  was 
neither  party  nor  privy.  There  was  no  mu- 
tuality, for  had  it  been  adjodicated  tikat  defmd- 
ant  had  committed  tbe  adultery  charged  in  the 
croBS-petition,  sodi  adjodleatlon  nuusifestiy 
could  not  have  been  set  np  against  him" 

— a  statement  of  the  law  particularly  appli- 
cable to  this  case. 

The  case  of  Michael  v.  Dunble,  84  Ind.  644, 
43  Am.  R^.  100,  was  an  action  for  criminal 
conversation  brought  by  tbe  husband  against 
the  seducer  of  his  wife.  Tbe  defendant  set 
up  a  decree  of  divorce  granted  to  her  on  ac- 
count of  her  husband's  cruelty.  The  hus- 
band knew  of  the  criminal  conduct  before  the 
divorce  decree  was  granted.  The  court  held 
that  because  the  acta  complained  of  occurred 
while  she  was  still  his  wife,  he  had  a  cause 
of  action,  and  then  used  this  language  CB4 
Ind.  loc  dt  545,  43  Am.  Rep.  ICQ): 
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"After  this  discovery,  it  le  not  strange  that 
the  appellee  permitted  his  wife,  without  re- 
sistance, to  obtain  a  divorce;  but  he  did  not 
thereby  waive  or  lose  his  rUcht  to  redress  for 
tb*  iniory  done.  It  would  not  be  in  the  inter- 
eats  of  sood  order  and  the  pablle  morals  to 
permit  flie  sedocer  of  a  wife  to  set  np  a  ^s- 
•(reemeDt,  or  even  a  serration,  between  her 
and  the  husband,  as  a  complete  defense  to  an 
Mtion  by  the  latter  for  the  wrong," 

From  these  authorities  and  tlie  others  re- 
viewed in  the  notes  In  46  Lk  R.  A.  (N.  S.),  to 
the  De  Ford  Case  and  the  Luke  Case,  supra, 
the  general  rule  appears  that  a  judgment  of 
dlToroe  Is  conclusive  upon  strangers  aa  de- 
termlnins  tbe  status  ot  the  parties  to  it,  but 
not  concluaiTe  upon  Btrangers  as  to  the  facts 
lltlipited.  The  position  takoi  In  the  Oleason 
Oase  cited  from  the  66th  Michigan  is  not  sup- 
ported  by  reason  nor  by  the  weight  of  au- 
ttioilty.  There  was  no  mutuality,  aa  said  in 
the  New  Jersey  Gase^  supra.  Had  the  court 
in  the  divorce  proceeding  found  the  wife 
guilty  of  adultery  with  Ward,  Ward  would 
not  be  bound  by  it  In  tiUs  suit. 

The  pleadings  and  Judgment  In  the  divorce 
inroceedlng  were  iwobably  admissible  in  evi- 
denceia  this  case  as  showing  an  admission  on 
the  part  ct  the  idalntlff.  If  Pollard,  in  bis 
wife's  divorce  proceeding  bad  filed  a  plead- 
ing which  admitted  any  &ct,  or  U  tn''  his  aU 
leoce  he  had  failed  to  controvert  tibe  &cts  al. 
legei  tbecoi  It  would  be  pnqwp  to  sbow  it  as 
an  admlBsion  against  him.  Such  admission 
would  not  be  concluatve  against  him  here, 
but.  like  any  otbae  admlsslaa,  it  could  go  to 
tlie  Jury  for  what  It  was  vrottb.  See  SlcUer 
T.  Mannlx,  68  Neb.  21.  loc.  dt.  28,  9S  N.  W. 
1018.  Logically  It  must  follow  that  the  plain, 
tiff  Is  not  conduded  by  tbe  Judgment  in  the 
divorce  proceeding. 

[2]  II.  Next,  the  qnestlfm  arlees  as  to 
whether  the  plaintiff  Is  estopped  by  his  con- 
duct. It  Is  true  that  he  permitted  a  decree 
of  divorce  to  be  rendered  against  him  upon 
tbe  allegations  of  bis  wife's  petition.  While 
that  petition  did  not  In  direct  terms  allege 
ttiat  he  had  falsely  charged  her  with  illicit 
relations  with  Ward,  it  may  be  conceded  that 
he  was  put  upon  his  notice  that  such  charge 
was  Intended.  As  said  in  the  Indiana  Case 
dted  above,  after  he  discovered  the  nature  of 
her  conduct,  he  might  very  well  desire  a  di- 
vorce, and  make  It  as  easy  aa  possible  for 
hts  wife  to  obtain  one.  But  the  proceeding 
lacks  every  element  of  estoppel  by  conduct, 
or  estoppel  in  pals. 

[3]  To  constitute  estoppel  Id  pais  three 
things  must  occur:  First,  an  admission,  state- 
ment, or  act  Inconsistent  with  tbe  claim 
afterwards  asserted  and  sued  on;  second, 
action  by  the  other  party  on  the  faith  of  such 
admission,  statement,  or  act;  and,  third.  In- 
jury to  such  other  party,  resulting  from  al- 
lowing the  first  party  to  contradict  or  re- 
pudiate such  admission,  statement,  or  act 


First  National  Bank  of  Mexico  v.  Bagsdale, 
171  Mo.  loc.  cit.  185,  71  S.  W.  178;  Wyatt 
Adm'r  v.  Wilhlte,  192  Mo.  Am).  loc.  dt.  560, 
183  S.  W.  1107 :  De  Lashmutt  T.  Teetor,  261 
Mo,  loc.  clt.  441,  169  S.  W.  34 ;  Thompson  v. 
Lindsay,  242  Mo.  loc.  dt.  76,  145  S.  W.  472. 

It  may  be  conceded  that  In  the  divorce  pro- 
ceeding Pollard's  conduct  was  Inconsistent 
with  the  claim  he  puts  forth  here,  but  it  can- 
not be  said  that  tbe  defendant  in  this  case 
acted  upon  the  faith  of  any  such  conduct 
His  criminality  with  the  plalntitTs  wife  oc- 
curred before  the  divorce  suit  was  brought, 
and  before  the  separation.  Likewise,  the 
third  re<;[ulslte  does  not  appear  here.  The  de- 
fendant is  not  Injured  In  any  manner  by  the 
failure  of  the  plaintiff  to  contradict  or  con- 
trovert the  allegations  of  his  wife's  petition. 
If  the  plaintiff  had  asserted  and  maintained 
in  the  divorce  proceeding  the  facts  which  he 
alleges  in  this  sui^  the  defendant  here 
would  have  been  In  no  better  position  than 
be  is.  Ohompson  t.  Lintoy,  2^  Mo.  Uic,  dt 
7B.  145  S.  W.  472;  De  Lasbmutt  v.  Teetor. 
261  Ma  loc.  dt  441, 109  S.  W.  84.  WM  did 
not  in  any  manner  nor  to  any  degree  rely  up- 
on anything  plaintiff  did  In  hla  wife's  divorce 
suit  and  Is  not  Injuriously  aff^ed  in  any 
manner  by  the  plalnturs  poBltlon  maintained 
h^  because  It  happens  to  be  different  from 
what  he  assumed  thwe.  The  defendant  la 
in  no  position  to  invote  the  prlndple  of  es- 
toppel in  pals. 

[4]  m.  It  IB  further  daimed  by  the  re- 
spondent that  the  plaintiff  herein  bas  ob- 
tained the  benefit  of  a  transaction,  and  seeks 
to  repudiate  it  in  tUs  case,  in  tbat  he  ob- 
tained tbe  divorce  from  Ms  wife,  a  deed  from 
her,  and  paid  her  94,000  alimony,  and,  having 
obtained  that  advantage  and  assumed  that 
position,  he  has  elected  so  that  he  cannot  as- 
sume a  different  position  here.  This  is 
another  way  of  attempting  to  state  an  estop- 
pel. It  Is  impossible  to  see  how  that  trans- 
action aliects  the  defendant  The  bnalness 
settlement  which  the  plaintiff  made  with  his 
wife  at  the  time  of  the  decree  consisted  sim- 
ply of  the  purchase  by  him  of  her  Interest  In 
property,  which  he  had  acquired  from  her 
father.  It  may  have  been  worth  more  than 
he  paid  her,  but  he  Is  not  retaining  the  fruits 
of  another  transaction  which  affects  the  de- 
fendant or  bears  any  relation  whatever  to 
the  issues  to  be  determined  In  this  case. 

[B]  IV.  Another  ground  Is  urged  by  the  re- 
spondent In  support  of  the  propriety  of  the 
ruling.  It  is  claimed  that  improper  evidence 
was  offered,  on  behalf  of  the  appellant, 
showing  tbe  Incident  in  relation  to  the  blood- 
hounds. We  cannot  find  that  the  evidence  In 
the  way  It  arose  was  incompetent,  and,  If  It 
was,  the  point  was  not  raised  In  time.  When 
the  plaintiff  In  his  direct  examination  related 
the  facts  about  calling  the  bloodhounds,  no 
objection  was  made  to  his  evidence. 

Tbe  Jadgment  la  reversed,  and  the  cauae 
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remanded,  with  dlrectkuia  to  the  trial  court  t  ants,  and  plaintiff  axrpeals.  Reversed  and  re- 


to  set  aside  the  order  granting  a  nev  trial, 
'  and  to  render  Judgment  tor  the  plaintiff  iq>on 
the  verdict  as  returned  by  the  Jorr. 

BAILBIZ  and  UOZLEY,  CO.,  cwcnr. 

PSR  CUniAM.  The  foregoing  <q)Inlon  by 
WHITE,  C,  Is  adopted  as  the  opinion  of  the 
court. 

All  concur. 


HAGGARD  V.  HAGGARD  at  al.  (No.  21496.) 

(Supreme  Oiart  of  MiBsonri,  Division  No.  1. 
Joiy  11,  1»21.) 

1.  Hontstsad  «=»S— Laws  ooastrnsd  as  lll^> 
erally  as  words  and  spirit  permit. 

Homestead  laws  shoold  be  constrned  as  Ub- 
eraSy  as  their  words  and  spirit  permit 

2.  Homesteait  «»70-»  Lands  oosstltatlno 
"homestead"  oeed  not  be  oostlguons  if  used 
in  conneotloa  witli  dwelling  house  and  appur- 
tsnsBces. 

Under  tbe  Homestead  Act  of  1895  (Bev.  St. 
1019,  i  6853),  defining  the  "bomestesd"  as 
conusting  of  a  dwelling  house  and  appnrte- 
nancBB  and  the  land  used  in  connection  there- 
with, it  is  not  necessary  that  tbe  lands  be  con- 
tigaous  pT  phyBically  connected  so  long  as 
they  be  'used  in  connection  with  the  dw^ling 
and  its  appurtenaaces. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Vint  and  Second  Series,  Home- 
stead.] 

3.  Homestead  ^»70— Farm  eontribntlnB  to 
ewnsr's  support,  though  not  contiguous  with 
residence  lot,  held  part  of  homestead. 

Where  a  country  doctor  owned  a  farm  for 
which  he  received  rent  in  hay  and  com  for  his 
horses  and  hogs  on  his  residence  and  bam  lot 
about  half  a  mite  distant,  and  wheat  which  the 
mill  ground  into  fionr  for  bis  family  use,  such 
farm,  though  not  contiguous  with  his  residence 
lot,  was  such  an  incident  of  bis  home  and  part 
of  the  homestead,  which,  under  Bev.  St.  1^10, 
i  S858,  passed  to  the  widow  on  bis  death;  the 
object  of  the  homestead  law  being  not  only  to 
preserve  to  the  widow  and  children  a  roof  to 
cover  them,  but  to  preserve  such  means  of 
livelihood  as  were  connected  with  their  home. 

4.  Apped  and  error  «S9878( I)— Errors  oon- 
plained  o|  by  respondeat  need  not  be  consid- 
ered. 

On  plaintiETs  appeal  from  a  judgment  for 
defendants  in  a  suit  for  partition,  defendants' 
allegations  of  errors  in  the  judgment  providing 
for  the  payment  of  debts  contracted  by  de- 
ceased out  of  the  proceeds  of  the  sale  of  lands 
ordered  need  not  be  conddered. 

Appeal  from  Circuit  Court,  Texas  Oounty ; 
L.  B.  Woodslde,  Jndge. 

Action  by  Sarah  Haggard  against  Jack 
Haggard  and  others.   Judgment  for  defend- 


mauded. 

Lamar,  Lamar  &  Lamar,  of  Houstcm,  f<» 

appellant 

Barton  &  Impey,  of  Honeton,  for  respond- 
ent£  - 

^OWN,  O.  This  Is  an  action  to  partltfcm 
four  separate  tracts  of  land  In  said  county 
designated  In  the  prtitlon  as  tracts  number 
1,  2;  S,  and  4.  The  plaintiff  Is  the  widow  of 
R.  G,  Haggard,  a  physician,  who  resided  ad- 
joining tbe  little  crossroads  town  of  Ray- 
mondviUe  with  his  wtfe,  Sarah,  who  Is  the 
plaintiff  In  this  case.  He  died  childless  and 
Intestate  on  April  10,  1918.  Tbe  defendants 
are  his  collateral  kindred. 

The  petition  states  that  tract  No.  1,  upon 
which  he  resided  at  the  time  of  his  death, 
contained  alwut  half  an  acre  of  ground,  and 
that  tract  Na  2,  whlA  was  aerated  from  it 
a  quarter  of  a  mile  approximately  in  an  air 
line,  and  considerably  farther  by  the  usnal 
course  of  travel  over  the  puUlc  road  to  Its 
entrance  by  gate,  was  a  farm  of  about  OS 
acres,  under  cultivation,  which  had  been  zent- 
ed  and  occupied  by  one  Dletrlclt  for- several 
years  under  an  arrangement  which  does  not 
seem  to  have  been  reduced  to  writing,  by 
which  he  cultivated  It  w  a  portion  of  It  for 
a  crop  rentaL  If  It  was  com  or  hay,  he  de- 
livered it  to  the  fhrm  of  Dr.  Haggard,  where 
It  was  fed  to  his  horses  and  bogs.  If  It  was 
wheat,  he  delivered  It  to  the  mill,  which  fur- 
nished Dr.  Haggard  with  his  flour,  paying 
him  in  cash  the  remainder  of  the  price.  The' 
doctor  also  pastured  his  own  stock  upon  tbe 
meadow  land  after  the  removal  of  the  liay. 
The  farm  was  worth  about  |2,60O,  and  was 
incumbered  by  an  interest-bearing  mortgage 
of  $1,500.  The  value  of  his  residence  was 
variously  estimated  in  the  testimony  at  from 
$S00  to  $800.  The  doctor  was  married  to 
plaintiff  In  1904. 

The  plaintiff  had  duly  elected  to  take  one- 
half  tlie  estate  in  lieu  of  dower.  The  prayer 
of  the  petition  was  in  substance  tiiat  the 
homestead,  consisting  of  tracts  Nos.  1  and  2, 
be  set  off  to  the  plaintiff  as  her  homestead, 
that  the  remaining  land  be  sold,  and  ,that  the 
Incumbrances  mentioned  be  paid  out  of  tbe 
proceeds,  and  tbat  tbe  remainder  be  distrib- 
uted to  the  rei^ectlve  parties  as  their  Inter- 
ests might  appear,  and  for  general  relief. 

After  hearing  ^e  evidence  the  court,  of  Its 
own  motion,  made  the  followhig  declaration 
of  law: 

"The  court  declares  the  law  to  b«  that  in 
order  to  hold  as  a  part  of  the  homestead  lands 
not  contisnooB  thereto  they  most  be  used  in 
connection  therewith,  and  the  court  finds  from 
the  evidence  in  tlus  case  tliat  tbe  65-acre  tract 
which  is  continuously  rented  out  to  tenanta  was 
not  used  in  connection  with  the  land  upon 
which  the  deceased  lived,  and  Is  tiierefore  not 
a  part  of  the  homestead." 


OssFor  otter  caaeB  m  um«  tcwic  and  KBY-NUUBBR  In  all  Kajr-Numbersd  OIsmU  and  Indexai 


Digitized  by  Google 


Ho) 


BAOQABD  T.  HAOOABD 
(1»  fl.W.) 


19 


To  whldi  action  of  the  ctmrt  tbe  plalntUt 
duly  objected  and  excepted  at  tbe  time.  It 
then  found  tbe  lasoea  In  favor  of  the  defend- 
ant as  foUowa: 

"Jadgm«nt  tn  ptrtitjon  and  sale  of  land  ex- 
cept the  homestead,  coosiBtin^  of  the  lot  of 
Sroand  of  about  one-half  acre  held  to  be  the 
homestead.  Balance  of  land  not  aet  apart  as 
homestead  to  b«  sold  and  divided  one-half  to 
tbe  pUtotlff  and  balance  according  to  their  in- 
terests. 

"Plaintiff  found  to  hare  collected  $467.25 
from  land  not  part  of  the  homestead  as  fol- 
Iowa: 

"RenteA  flO  Aereg. 

Vlwat   937S  S 

Com    SG  00 

H«7    COW 


Total   9<87SS 

*nahit1ff  to  aceonnt  for  hdf  of  tUs  amoant 
to  the  defendants." 

To  alt  Of  wbldi  the  plaintUF  at  tbe  time 
objected  and  excepted,  and  the  court  render^ 
ed  flnal  Judjnnent  accordlnlEly,  to  whldi  plain- 
tiff again  excepted.  After  motion  for  a  new 
trial  nrermled  and  exception  thereto  aaved, 
this  appeal  was  duly  taken.  No  snpersedeas 
bond  wna  glTen. 

1.  The  controTllnr  question  In  this  appeal 
Is  whoth«>r  the  6B-acre  fttrm  Included  In  this 
case  vaa  during  the  Uftttfane  of  Dr.  Hafniard 
a  part  of  the  homestead  whl<A  the  law  trans- 
mits to  his  widow.  'Hie  facts  are  before  us, 
and,  in  RO  ftir  as  tbej  are  material  to  Oils 
iaane.  are  rnidispoted. 

The  dMeanpd  bonmholder  was  a  country 
doctor  who  had  acquired  all  the  property  be 
owned  at  the  time  nf  his  death  durhtff  the  14 
7ea.n  of  his  married  life  with  the  iflaintlff. 
He  was  childless,  and  there  was  no  other 
pmmo  In  existence  to  whom  t/Ltber  he  or 
bis  wife  owed  any  obliimtton  to  acquire, 
bold,  or  trannalt  it.  The  defendants  are 
his  adult  brothers  and  sisters,  the  latter  be- 
ing married  and  presumably  having  homes  of 
their  own,  and  deprad  solely  upon  the  terms 
of  the  statute  prorldiug  for  the  transmission 
by  inheritance  of  the  property  of  deceased 
persons  in  the  abf»nce  of  heirs  having  a 
natural  right  to  such  consideration.  In  the 
use  of  the  words  "natural  right"  we  have  In 
mind  children,  for  whose  existence  tbe  an- 
cestor is  respmsible,  and  who  are  reared  to 
full  maturity  under  hla  direction  and  control, 
and  tbe  wife,  who  is  a  factor  not  only  in  the 
accumulation  of  the  estate,  but  in  the  mak- 
ing and  preservatlcm  of  the  home  which  is 
the  subject  of  the  title  we  are  considering. 

[t]  Hiese  observattone  are  suggested  by 
tlie  expression  of  Ais  court  in  Balance  v. 
Gordon,  247  Ho.  U9,  182  S.  W.  858,  that— 

•TThe  correct  judicial  attitude  toward  home- 
stead laws  is  one  of  as  creat  liberality  in  con- 
struction as  their  worda  and  spirit  permit.** 


^]  The  public  reasons  x^on  which  this 
rule  of  oonstmction  rests  are  for<dbly  stated 
In  that  case,  whldi  has  been  aroroved  and 
followed  In  that  respect  In  many  caaesi 
among  which  are  Foooke  t.  Petomoin,  2S6  Ua 
601.  617.  Ids  S.  W.  1017.  and  Eeeline  r.  Sea- 
ly,  267  Mo.  498,  166  a  W.  1088L  The  most 
of  these  cases  have  dealt  with  the  rights  of 
creditors,  but,  there  being  In  this  case  no 
equity  InterveDlng,  we  wUl  simply  discuss  tbe 
terms  of  tbe  statute  on  which  the  homestead 
rests,  and  by  which  alone  this  question  must 
be  detennbwd;  that  Is  to  say,  section  1  of 
the  homestead  act  of  1896,  continued  In  sec- 
tion 6SS8,  Bevlsed  Statutes  of  1919. 

2.  A  noticeable  feature  of  this  law  Is  that 
the  Interests  of  the  husband  and  wife  are 
insq;Hiratd&  He  Is  debarred  from  alienating 
It  In  any  manner  whatever  unless  joined  by 
her.  Th^  incwests  are  coextesitive,  and  in- 
trude not  only  the  land,  but  all  means  of 
sustenance  and  Income  which  It  affords.  Ita 
(Aaraeter  and  extent  are  dearly  d^taied  aa 
follows: 

"Th%  homestead  *  *  *  eonsistliv  of  a 
dwelling  house  and  appurtenancea,  and  the  land 
used  In  connection  fherewltli.'* 

It  Is  noticeable  that  this  does  not  require 
the  lands  to  be  contiguous  or  physically  con- 
nected. It  only  requires  that  they  be  used 
In  connection  with  the  dw^hig  bouse  and  its 
appurtenances. 

It  will  be  seen  that  care  was  used  by  the 
Legislature  to  avoid  the  use  of  any  language 
indicating  contiguity.  In  all  cases  their  con- 
nection with  the  homestead  was  made  to  de- 
pend upon  tbe  use  to  which  the  different  por- 
tions of  the  lands  were  devoted  by  the  owner, 
and  In  case  of  tbe  coimtry  homestead  It  was 
necessary  to  the  reasonable  accompllsbraoit 
of  the  legislative  object  that  the  use  should 
•^ntrol.  There  Is  no  evidence  In  the  legis- 
lative words  that  the  landowner  most,  to  ob- 
tain the  benefit  of  the  act,  assemble  his  lands 
upon  the  same  side  of  tbe  public  road  upon 
which  his  residence  Is  situated,  or  that  he 
might  not  put  a  stretch  of  the  road  between 
his  residence  and  the  land  that  he  worked. 
Those  of  us  who  have  been  bom  and  raised 
upon  farms  are  accustomed  to  the  spectacle 
of  the  farmer  driving  or  walking  such  dis- 
tances as  are  described  In  this  evidence  to 
his  work. 

Tbe  language  we  have  quoted  came  directly 
before  this  court  for  construction  aa  early 
as  the  May  Terra,  1876,  in  Perkins  v.  Qulgley, 
62  Ma  498.  Judge  Napt<m  in  his  opinion 
said: 

"Coatignity  does  not  aeem  to  enter  into  our 
statutory  deSnlti<m.  A  housekeeper  or  head  of 
a  family  may,  under  enr  law,  own  40  acres  in 
one  place,  and  cultivate  40  more  la  another  by 
himself,  his  children,  or  servants  or  tenants. 
It  frequently  happens  that  a  prairie  farm  la 
dependent  upon  a  piece  of  woodland  several 


Digitized  by  Google 


20 


238  SOUTHWESTERN  BEPOBTEB 


mlleg  distant,  and  both  ma;  constitute  -the 
homestead ;  or  the  owner  of  a  piece  of  ground 
on  a  blafE,  where  there  Is  a  convenient  spring 
and  timber,  may  cnltivate  a  farm  in  tiie  valley 
totally  leparated  from  the  place  of  residence 
by  any  conceivable  distance  that  would  not  ren* 
der  the  one  incapable  of  being  need  in  connec- 
tion  with  the  other.  The  only  restrictiona 
named  in  the  act  are  the  quantity  of  land  and 
its  value.  The  whole  cannot  exceed  160  acres, 
and  must  not  be  wortli  mora  than  |1,600.** 

This  language  has  been  approved  by  this 
court  In  Meyer  Bros.  Drug  Oo.  t.  Bybee,  179 
Ma  364,  78  S.  W.  579,  and  Adanu  t.  Adiams, 
188  Ma  S86.  82  8.  W.  66.  It  waa  alao  before 
the  Legislature  and  bad  beoi  for  many  years 
at  tba  time  at  tbe  amctmant  of  fba  home- 
stead law  of  1^  wbidi  we  ara  c(»slder- 
l&g,  and  waa  undoubtedly  oaed  wltb  delibera- 
tion In  view  of  tbe  judicial  Interpretation  so 
girsn  it  TMm  Interpretation  fuUy  accords 
with  ttae  primary  and  uanal  meaning  of  the 
words  In  which  tbe  law  Is  wrlttm,  and  It 
only  remains  to  determlna  wbsther  tbe  ad- 
mitted- facts  of  thia  case  come  within  its 
terms. 

[I]  8.  TbB  platntifrs  huilband  was  a  conn- 
try  doctor.  RaymondTlllei  as  we  have  said, 
was  a  hamlrt  situated  at  a  road  crossing 
where  a  post  office  was  located.  The  doctor's 
residence  was  <m  &  tract  of  lai^  of  little 
more  than  half  an  acre  just  oatslde  the  little 
village,  on  whlidi  was  Mtuated  bis  residence, 
a  house  contaliUng  five  rooms  tm  tbe  ground 
floor  and  three  In  the  half  story  above.  He 
also  had  a  bam  oa  this  lot  in  whidi  he  iept 
his  hwses  and  the  bay  f^nd  cont  for  feeding 
them,  and  also  bogs,  wbldk  ha  fed  on 
tbe  same  premises.  Be  drove  to  bis  farm 
along  the  public  road)  reaching  the  nearest 
comer  at  a  distance  of  between  a  quarter 
and  half  a  mile,  and  tbe  gate  leading  to  tbe 
little  farmhouse  where  the  tenant  lived 
scnne  distance  further  on.  He  received  rent 
for  bis  farm  in  kind.  His  share  of  tbe  bay 
and  com  was  hauled  by  tbe  toiant  to  his 
bam,  and  there  fed  to  bis  horses  and  hogs. 
His  wheat,  as  is  the  custom  with  otlier  farm- 
en^  was  taken  to  the  mUl,  and  the  flour 
necessary  for  family  use  was  furnished  him 
on  that  account  and  tbe  surplus  paid  for  in 
money.  He  pastured  his  horses  on  tbe  after- 
math of  his  meadow.  I4ke  many  other  coun- 
try doctors  he  and  tbe  plaintiff  seemed  to 
have  lived  together  in  comfort  on  the  pro- 
ceeds of  his  practice  and  the  products  of  this 
land,  and  to  have  accumulated  during  the  14 
years  of  their  married  life,  a  little  property, 
the  subject  of  thia  suit,  and  a  little  indebted- 
ness, which  ehe  has  striven  as  she  could  to  pay. 
That  this  little  farm  was  a  principal  incident 
of  their  home  and  an  Important  element  of 
their  simple  support  is  evident,  and  that  it 
fed  his  horses  and  fattened  his  hogs  was  a 
feature  of  his  borne  life  as  much  as  was  his 
practice  of  medicine.  To  be  sur^  his  practice 


may  have  been  a  means  of  adding  to  his 
support  and  enabling  htm  to  live  more  liber- 
ally, bnt  the  homestead  Is  intended  for  the 
wife  as  well  as  the  hnsband,  and  there  Is 
nothing  In  the  record  to  Indicate  that  she 
was  a  doctw,  or  that  tbe  death  of  her  hus- 
band did  not  rd^te  her  to  the  little  farm  as 
a  means  of  support  We  think  that  one  of 
tbe  principal  objects  of  the  hwnestead  law 
is  to  meet  just  such  sltnationa.  It  is  Intended 
not  only  to  preserve  to  the  widow  and  chil- 
dren a  roof  to  cover  them,  but  to  preserve  to 
them  such  means  of  livelihood  as  were  con- 
nected with  their  home,  so  that  they  may 
have  food  as  well  as  shelter.  If  this  provi- 
sion consists  of  land,  they  need  not  extract 
Its  products  with  the  work  of  their  own 
hands,  but  the  statute  expressly  provides  that 
they  may  have  its  rents  and  profits,  and  rent- 
ing it  and  receiving  Its  rentals  In  kind,  was 
only  taking  advantage  of  tbe  plain  letter  of 
this  provlsiwi. 

[4]  It  is  unnecessary  to  notice  tbe  questions 
presented  in  the  respondent's  brief  with  ref- 
erence to  alleged  error  in  the  Judgment  of 
the  court  providing  for  the  payment  of  cer- 
tain debts  contracted  by  the  deceased  out  of 
the  proceeds  of  the  sale  of  lands  ordered. 

The  respondents  took,  no  appeal,  and  any 
errors  In  form  and  scope  of  the  Judgment 
may  be  corrected  by  the  trial  court 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded  f<v  further 
procedure  In  accordance  wlOt  the  views  here- 
in stated. 

SMALL  and  BAGLAND,  CO,  concur. 

PER  OURIAM.  The  finregoing  opinion  of 
Brown,  C  Is  adopted  as  the  opbdon  9t  tbe 
court 

All  the  Judges  omcnr. 


STATE  »x  rel.  GREAT  AMERICAN  HOME 
SAV.  INSTITUTION  et  at  V.  tEE. 
(No.  22590.) 

(Si^reme  Court  of  Missouri,  in  Baneb 

July  8,  1921.)  . 

1.  Building  and  loan  assoofatlona  «s»3~As- 
thortty  to  do  business  nast  ke  obtained  be- 
fore steps  are  taken  ttfwaN  aeoamalatlaa  sf 
fsnd. 

No  steps  can  be  taken  toward  the  accumu- 
lation of  a  fimd  by  a  building  and  loan  associa- 
tion until  the  auUiorUr  to  do  business  as  sneb 
has  been  obtained  from  the  Supervisor  of  BnHd- 
ing  and  Ixtan  Assodatitms,  npder  Laws  1819.  p. 
226. 

2.  Building  and  loan  associations  «s»3— Not  ob- 
Jsotlonable  by  reason  of  trsstoss*  certWoatet 
b^ng  made  assignable. 

That  trustees'  certificates  issued  by  an  on- 
buwrporated  bnOdbg  and  loan  association  to 
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pro^de  an  {nltlal  goarutt?  fund  by  setting  aside 
tlie  major  portioQ  of  the  payments  made  by 
BObscriberB  therefor  were  made  aflsignable  held 
not  to  render  the  asBOciatlon  objectionable  on 
tbeory  that  th«  aale  of  the  certifieatea  terminat- 
ed the  tract,  rinee  Oie  tniateea  dM  ceaM 
to  be  soch  by  the  mere  pnrchaae  or  aale  4^  aodi 
certifieatea  being  Indduit  to  the  ownerahip. 

S.  Buildlna  aid  loan  asaodatlona  ^  3— Not 
objectfonablo  becaise  of  nethod  of  dolag 
bnslnau  where  not  oontrary  to  atatate. 
The  SnperriBor  of  Baitding  and  Loan  Ab- 
aodatioDB  cannot  refuse  to  anthorlie  an  aesod- 
ation  to  do  buBineBB  on  the  gronnd  that  Ita 
plan  of  doing  bnalneaa  and  method  of  electing 
offioen  waa  obJectiDnaUo^  irtiete  anek  methoda 
V9  not  oontrary  to  the  atatuto;  the  method 
of  doing  bualneae  being  a  natter  that  eonoama 
the  contracting  partiea  only. 

4.  Pfeadlag  ^98(«)— AllegaHn  tfiat  artiateo 
•f  aaaoolatlen  failed  to  eoaply  with  atalvtoe 
held  a  legal  oeaeliulOB. 

Allegation  tliat  artidea  of  aaaoeiation  of 
boUdlng  and  loan  aaatdatiim  did  not  comply 
with  osrtain  atatatea,  without  aUe^ng  wherein 
they-  failed  to  comply  with  aoeh  atatutec,  or 
that  aadi  compliance  was  required,  the 
averment  of  a  plea  of  condndon,  and  not  the 
atatement  of  an  IsBoaUe  fact 

5.  BalMiai  aad  leaa  aasodatloaa  «36(£>  — 
JWay  llMit  Hablllty  of  aieiabera  wlthoit  oom- 
plylai  with  ttatataa  as  te  Ualtad  partaar. 
ships. 

It  waa  competent  for  an  unincorporated 
biilding  and  loan  aBsodation  organized  nnder 
Laws  1919.  p.  225  (Rev.  St.  1919,  §  10203). 
to  limit  the  Uability  of  ita  members  Trithout 
complying  with  prvrlBlona  of  seetiMife  9287- 
AM9,  relating  to  limited  partnershipa. 

6.  Building  and  ioaa  aasoclatlens  «s>3-^eed 
not  Incorporate. 

A  building  and  loan  aBSoctation  doing  busi- 
neas  as  such  under  Key.  St.  1919,  {  10288,  need 
not  Incorporate,  notwithstanding  Oonst  art. 
12.  I  11,  maUng  the  term  "corporation''  In- 
dude  joint-atock  eompantea  or  aaaodations  hav- 
ing power  or  privilegea  not  poiseaaed  by  Ibf 
diriduala  or  partnerahipa. 

7.  Building  and  loan  assodations  ^=»3— Not  re- 
qalred  to  eemply  with  atatotea  as  to  "bond 
Javestaeat  oempany." 

An  anincorporated  bnflding  and  loan  aaso- 
datlon,  organiaed  nnder  Ber.  8t  1019, 1 10283, 
making  other  proviaions  of  diapter  00,  art.  10, 
inapplicable  to  sneh  asBodatious.  held  not  ob- 
jectionable as  against  contention  that  it  was  a 
bmid  investment  company,  not  having  complied 
with  sections  10833-10338.  the  assodation  not 
being  a  corporation,  and  not  seeking  to  do  a 
bond  investment  business  irithin  such  statates. 

a.  Lleaasai  ^taV2,  New,  vol.  I2A  Kay-Na. 
Serie^UoIaeorporafsd  bolldliig  and  loaa  aa- 
aoeiation net  retiuired  t«  ahtida  penalsalon 
aader  Blue  Sky  Law. 

Ad  umncorporated  building  and  loan  aeso- 
datioD  organized  under  Bev.  St.  1011),  $  10263, 
was  not  required  to  obtain  permission  to  do 
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bushMSB  from  (he  State  Banking  Ooamiaslon- 
er,  under  the  Bine  Sky  Law. 

0.  Bnlldlng  and  loan  assodatfens  «s»3--Par- 
■lasloa  to  de  bnslness  eanaot  be  deaM  by 
reason  of  naeoand  surrender  values. 

In  building  and  loan  assodation  proceeding 
against  Supervisor  of  Buil^ng  and  Loan  Aa- 
sodatioDS  to  compel  tbe  Snpervisor  to  Issue 
certificate  anthoricing  It  to  do  bostaess,  tbe 
contention  that  the  association  was  not  finan- 
cially Bonnd  by  reason  of  earrender  values  waa 
not  available  as  an  objection  tiiereto,  since  aodi 
cousiderationa  axe  matters  of  contract,  and 
since  tbe  conrt  haa  no  power  to  pass  on  the 
reasonableness  of  the  terms  adopted  by  the  con- 
tracting parties. 

10.  Balldlag  and  loaa  aiaodatloaa  »=a4  Hejefr- 
tloa  boeauae  nama  was  Inttatloa  of  oxiatlag 
oarporatlon  hold  aawarraatsdi. 

&ipervisor  of  Building  and  Loan  Aasoda- 
tiona  heM  not  warranted  in  refuaing  a  certifi- 
cate of  authority  to  do  baaiBeaa  to  an  assoda- 
tion organized  aa  the  "Great  American  Home 

Savings  Institution"  on  the  ground  that  the 
name  waa  an  imitation  of  the  "American  Home 
Building  &  Loan  Asaodation"  and  would  be 
likely  to  mislead  the  public;  tbe  resemblance, 
if  any,  being  insuffident  to  mislead  the  public. 

M.  AsaaeiaMaaa  t  i<  CorpowHoaa 
— EatttM  to  axalaalva  oao  of  nana. 

The  name  of  a  eoipontio^  or  of  an  unin- 
corporated assodation  la  a  necessary  dement 
of  its  existence,  and  tbe  right  to  its  exclusive 
use  will  be  protected  on  the  same  prindple  that 
persons  are  protected  in  tite  use  of  trade- 
marks. 

12.  CossUtatioaal  law  «=>240(I)-Statute  re- 
laflag  te  building  aad  loaa  ateoolatloaa  haM 
not  vIolBtive  of  oonstRotlooal  prhvlilUD  as  to 
equal  protection  of  laws. 

Rev.  St  1910,  {  lOS^  rotating  to  bxrilding 
and  loan  assodations,  held  not  to  grant  an  as- 
sodation a  spedal  privilege  or  immunity  in 
violation  of  Const.  U.  S.  Amend.  14,  f  1,  guar- 
anteeing to  all  persons  equal  protection  of  the 
laws,  aa  against  contention  that  it  allows  the 
aaaodation  to  be  license^  anperviaedi  and  ex- 
amined withoQt  cost  to  aach  aaaodation  in  view 
of  section  10230. 

13.  eoaatltatloiial  law  ^4^-OrsaBtzatleN  not 
party  to  aotlon  cannot  intervoM  to  qMotlOM 

oonatnatlonall^  of  statute. 
An  assodation  not  a  party  to  an  action 
cannot  intervene  for  the  purpose  of  qneation- 
ing  the  constitutionality  of  a  statute. 

14.  Building  aad  loan  asaodatloaa  4e=92— Stat« 
ute  held  not  uoooastltntlonal  as  permltUog 
business  contrary  to  general  well-being. 

Bev.  St.  1910,  i  10263,  relating  to  building 
and  loan  assodations,  held  not  vitdative  of 
Const,  art.  12,  f  &,  as  against  contention  that 
it  permits  corporation*  to  conduct  their  busi- 
ness in  a  manner  Infringing  on  the  gmeral  well- 
being  of  the  atate,  since  suck  statute  has  no 
refexence  to  corporations,  and  unce  it  subjects 
the  assodation  provided  for  to  the  supervision 
and  examination  of  the  Supervisor  of  Building 
and  Loan  AsaociBtlons. 
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15.  LvttMiM  ^2— statvti  p«nnlttlMfl  buMlai 
and  IMM  asMdations  haM  Mt  meoaatltattoa* 
•I  M  pannmiag  iottaiy. 

Bar.  8t  1919,  8  10263,  aatlioricing  bnUd- 
ing  and  loan  aasodationa  to  accnmulate  tfa« 
fond  or  fondB  for  the  parpoie  of  enabling  con* 
tribatora  to  secure  loans  and  forbidding  the 
iaaue  of  a  certificate  autborisiDg  the  associa- 
tion to  do  busiDCsa  if  the  busineas  ii  in  conflict 
with  the  Constitution  and  laws  of  the  state, 
keld  not  to  permit  a  lottery  in  violation  of 
Const  art.  14,  S  10. 

16.  Balldlng  aad  loaa  asaooiatioaa  ^26— Mak- 
tag  of  roans  la  orrier  of  appllettloi  not  ob- 

Jootlonalile. 
A  building  and  loan  association  organized 
under  Rev.  St  1919,  I  10263,  could  not  he 
denied  the  right  to  do  busineas  in  the  state  on 
the  ground  that -the  plan  for  making  loans  pro- 
vided for  the  making  of  loans  In  ttte  order  of 
their  application,  aince  any  other  plan  voold 
savor  of  favoritism. 

17.  Statutes  13(4)— Title  of  anendatory 
act  held  not  dareotive. 

Title  to  Laws  1919.  p.  226.  reading,  "An 
act  to  amend  article  tS,  chapter  33,  of  the 
Revised  Statutes  of  Mlasonil  for  the  jtar  1909, 

adding  thereto  a  new  aeetion  to  ha  known 
ao  section  8481a,  pertaining  to  the  aame  anb- 
ject-matter.**  Juid  not  defective. 

18.  Building  and  loan  astodatlons  ^2— Con- 
stltntlonal  law  <^208(4)— Statato  ralating 
to  not  void  as  class  leglslatloa. 

Rev.  St.  1919,  I  10263,  relating  to  build- 
ing and  loan  assodationa,  hdd  not  void  as 
class  legislation. 

19.  CoBstltutioaal  law  «=970(3)  —  Caanot  be 
daolared  void  on  ground  that  they  art  agilaat 

pabllo  polloy  aad  niorats. 
Courts  cannot  declare  statutes  void  on  th^ 
ground  that  th<>y  are  against  public  policy  and 
morals,  and  IlaUe  to  lead  to  eorroptios  and 
oppression. 

Petition  by  the  State  of  Mlssonrl.  on  the 
relfltlnn  of  the  Great  American  Home  Sav- 
Intre  Institution,  an  assoplation  and  Its  mem- 
bers, for  n  writ  of  mandamus  against  John 

A.  Lee,  SuperTlsor  of  Building  and  Loan 
Amodations.   Writ  lasoed. 

WUfley.  Wllllama,  Mclntyre,  Hensley  &  Nel- 
■on  and  Lee  A.  Hall,  aU  of  St  Louis,  tor  re- 

latOTB. 

Jease  W.  Barrett,  Atty.  Gen.,  and  Merrill 

B.  Otis,  AsBt.  Atty.  Gen.,  for  respondents. 
Alroy  S.  Phillips,  of  St  Louis  and  I*e  B. 

Ewlng.  of  Nevada,  Mo.,  for  Missouri  State 
League  of  Building  and  Loan  Aai'ns,  amicus 
cnrtse. 

HTOBEE,  J.  The  statement  of  the  case 
by  relators,  not  questioned  by  the  reepondrat 
except  as  to  their  condualonF,  is  sabatantlaUy 
as  follows: 

This  Is  a  proceeding  In  mandamus  agalnat 
the  Supervisor  of  Building  and  Loan  Associa- 


tions In  the  state  of  Ulssoml.  broogltt  by  flie 
Great  American  Home  Savings  Institution, 
an  unlnconwrated  asaodatlon  of  indlvldualfl, 
who  are  also  parties  relators,  seeking  a  cer- 
tificate of  authority  to  do  business  In  this 
state  under  a  plan  aet  forth  In  a  trust  agree- 
ment for  the  forma  tlcm  of  the  Great  Ameri- 
can Home  Savings  Institution  hoetiHrore 
filed  with  the  Supervisor  of  Building  and 
Loan  Associationa  when  an  application  was 
made  October  27, 1920.  for  a  certificate  to  do 
business  in  thla  state  under  the  provl^ona  of 
section  10263,  R.  S.  1919.  The  form  of  the 
trust  agreement  tea  the  organlzatioa  of  tbe 
Great  American  Home  Savings  InsOtutlMi  Is 
what  Is  familiarly  known  as  a  common  lair 
trust  Attadied  to  said  trust  agreement 
were  a  detailed  statemoit  of  Its  plan  for  do- 
ing business^  a  copy  of  the  contracts  proposed 
to  be  iasued,  and  other  documents. 

The  Supervisor  of  Building  and  Loan  As- 
soc latlona  refused  to  lasue  a  certificate  au- 
thorizing this  association  to  do  bnainesa  in 
this  state,  and  suit  was  Instituted  in  this 
court  praying  for  a  writ  oi  mandamus  com- 
manding the  Supervisor  of  Building  and 
Loan  Associations  to  issue  to  petitioners 
herein  a  certificate  authorizing  them  to  do 
business  In  this  state  under  the  plan  set  forth 
In  said  trust  agremnent  The  alternative 
writ  of  mandamus  was  granted  by  this  court 
whereupon  respondent  waived  the  issuance 
and  service  of  said  alternative  writ,  and 
afterwards  filed  his  second  amended  return. 

The  Great  American  Home  Savings  Insti- 
tutl<m  is  a  voluntary  unincorporated  associa- 
tion of  individuals  formed  for  the  purpose  ot 
accumulating  a  fund  or  funds  to  be  used  un- 
der the  terms  of  the  trust  agreement  for  the 
purpose  of  aiabllng  the  contributors  to  such 
fund  or  their  assigns  to  secure  a  loan  or 
loans  for  the  purpose  of  acgulring  a  dwelling 
house  or  farm,  or  other  Income-produdng 
property,  or  discharging  a  mortgage  or  other 
incumbrance  thereon.  The  business  Intended 
to  be  carried  on  under  satd  trust  agreement 
Is  to  all  practical  Inteilts  and  purposes  the 
same  as  the  business  now  being  cnnd acted  by 
corporations  doing  a  building  and  loan  as- 
sociation business  In  this  state. 

Said  trast  agreement  provides  for  the  Is- 
SDance  of  trusteeif  certiiteates  In  the  amount 
not  acceding  $100,009  to  provide  an  Initial 
fund  whidi  Is  in  the  nature  of  a  permanent 
guaranty  fund  and  fornlshes  fonds  to  noeet 
Immediate  loan  demands,  and  is  to  stand  as 
a  guaranty  to  the  maintenance  of  the  loan 
and  trust  fund.  The  trust  agreement  further 
provides  for  the  issuance  of  trust  certificates 
on  the  monthly  installmatt  plan  in  denom- 
inations 6t  81,000  and  multiples  of  $100  in  ex- 
cees  tiiereof.  The  holders  of  said  trust  cer- 
tificates are  to  pay  theretm  in  monlSily  pay- 
ments the  sum  of  $6.60  per  $1,000  face  value 
for  a  period  of  132  months.  The  loan  and 


^9Fer  otber  oases  see  same  topic  and  KOT-NUUBBB  Is  all  Ker-Numbered  DlgeitB  asd  ladezis 


Digitized  by  Google 


Mo.) 


STATE  T.  IiEE 
(3)S  S.W.> 


23 


trust  fund  Is  created  from  these  monthly  pay- 
ments by  setting  a^de  ¥6.20  per  month  out  of 
each  monthly  payment,  after  the  first  three 
payments,  and  said  fund  Is  to  be  maintained 
upon  a  4  per  cent  basis,  compounded  month- 
ly, which  Is  the  UabiUty  of  the  Great  Ameri- 
can Home  Savings  Institution  on  account  of 
■  said  fund.  The  Great  American  Home  Sav- 
ings Institution  agrees  to  establish  and  main- 
tain said  loan  and  trust  fund  at  all  times  un- 
impaired. The  first  three  monthly  payments 
of  I6.S0  and  30  cents  of  each  subsequent  pay- 
ment of  $6.50  per  each  $1,000  face  value  of 
certificates  shall  belong  to  the  general  funds 
of  the  trust  and  will  be  available  for  over- 
head and  operating  expenses. 
•The  trust  agreement  further  authorizes 
tbe  Issue  of  a  "full-paid  Interest-bearing  cer- 
tificate** subject  to  the  approval  of  tbe  Su- 
pervisor of  Building  and  Loan  Associations. 
Hence  the  Great  American  Home  Savings  In- 
stitution has  three  sources  available  for  rais- 
ing funds  to  make  loans  to  home  builders: 
First,  by  the  Issuance  of  $100,000  of  trustee 
certificates  which  cannot  be  Issued  for  lees 
than  their  par  value;  second,  the  issuance  of 
the  Installment  trust  certificates ;  and.  third, 
the  issuance  of  fnll-paid  Interest-bearing 
certificates. 

The  owner  of  the  trust  certificate  shall  be 
entitled  to  a  loan  equal  to  Its  face  value  to  be 
made  from  tbe  "loan  and  trust  fund"  (or 
from  funds  created  by  tbe  issuance  of  trus- 
teed certtflcates)  in  the  order  of  written  ap- 
pUcfttlon  made  therefor  and  subject  to  the 
rights  and  prioritleB  of  other  certificate  own- 
ers and  the  security  ttmdered  for  said  loan 
hieing  satlafactory.  The  said  loan  shall  be 
made  only  for  tbe  purpose  of  the  purchase  or 
building  of  ■  home,  purchase  of  farm,  or 
other  improved  income  property,  or  making 
improvements  thereon  or  paying  oft  mortgage, 
deed  of  trust,  or  oth&e  incumbrances  existing 
thereon*  In  the  event  a  certificate  owner 
does  not  avail  himself  of  the  borrowing  priv- 
ilege, then  at  the  end  of  11  years  he  collects 
his  Investment  plus  his  share  of  the  surplus 
profits  earned  In  the  "loan  or  trust  fund," 
not  to  exceed  $308  per  $1,000  face  value  of 
the  certificate,  which  means  the  maximum 
amount  to  be  repaid  on  the  $1,000  trust  cwtlf- 
Icate  held  by  <me  who  has  not  exercised  the 
loan  privilege  and  has  deposited  132  monthly 
payments  of  $6.50  (or  a  total  of  $858)  Is 
$1,308.  However,  $1,000  la  the  guaranteed 
liability  of  the  Institution. 

Loans  made  from  the  loan  and  trust  fund 
under  the  terms  of  the  trust  certificate  are  to 
be  repaid  by  tbe  borrower  in  132  monthly  lu- 
stallments  of  %IL\9  per  $1,000,  which  oovcf 
both  principal  and  interest  on  the  loan.  In 
other  words,  any  one  who  borrows  $1,000 
from  the  loan  and  trust  fund  repays  the 
Great  American  Home  Savings  Instltutim  in 
132  monthly  payments  of  $ll.ld  each,  ot  an 
aggr^te  oi  $l*477j06t  which  la  a  return  of 


the  principal  with  interest  at  the  rate  of  7-72 
per  cent,  per  annum.  By  reference  to  the  ac- 
tuarial opinions  of  Messrs.  Har^'ey  and  Shep- 
herd, the  sum  of  $6.20  per  month  set  aside  to 
the  loan  and  trust  fund  from  the  $6.50  month- 
ly payment  by  the  holder  of  trust  certificate 
for  132  months,  less  the  first  three  payments, 
improved  with  Interest  at  the  rate  of  7.72 
per  cent  earned  on  loans,  will  equal  $1, 
248.37  at  the  end  of  the  Um&  That  is,  the 
Individual  share  of  each  certificate  owner 
in  this  fund  and  Its  earnings  at  7.72  per  cent. 
Interest  will  amount  to  $1,248.37  per  $1,000 
face  value  of  certificate,  and  since  the  lia- 
bility assumed  on  the  certificate  is  limited  to 
$1,000,  this  actuarial  opinion  shows  a  surplus 
profit  earned  on  tbe  money  set  aside  to  tbe 
loan  and  trust  fund  for  the  "exclusive  bene- 
fit and  profit  of  certificate  owners"  of  $248.37 
on  each  Individual  certificate  of  $1,000.  But 
under  the  terms  of  tbe  certificate  "all  siuplus 
earnings  from  interest  fines,  transfer,  and 
waiver  fees,  cash  surrender,  and  partial  paid- 
up  values"  belong  to  the  nouborrowlng  own- 
ers of  trust  CCTtiflcates,  to  tbe  "extent  of. 
but  not  to  exceed,  a  total  surplus  of  $306  per 
$1,000  face  value."  So  that  the  Great  Ameri- 
can Home  Savings  Instttatlon  doea  not  pn^t 
by  the  earnings  from  these  sources  on  account 
of  the  $6.20  placed  In  tbe  loan  and  trust  fund 
unless  said  earnings  exceed  $306  per  $1,000. 
The  loan  privilege  provides  that— 

''When  leao  Is  made  for  any  of  the  purposes 

defined  berein,  this  certificate  may  be  sar- 
rendered.  In  whlefa  cTsat  the  owner  shall  be 
credited  with  its  accmed  value,  equal  to  $6.20 

of  eacb  montbl;  deposit  made  on  eacb  $1,000 
face  value  of  this  certiScate  less  the  first  three, 
with  InterPBt  nt  the  rate  of  6  per  cent,  per 
anntim,  which  may  be  applied  as  part  eqafty 
reqnlrements  for  said  loan  or  withdrawn  fn 
sash  at  the  option  of  tbe  owner.** 

Trust  certificates  become  nonforfdtaNe 
after  four  monthly  deposits  have  been  made; 
that  ts.  the  holder  may  mirrender  his  certll*- 
Icate  and  receive  in  lieu  thereof  a  paid-up 
certlflcate  for  the  total  amonnt  paid  In.  less 
the  first  three  payments,  which  paid-up  cer- 
Hflcate  matures  11  years  from  date  with  in- 
terwrt  at  6  per  cent,  per  annum. 

The  trust  certificate  gives  Its  owner  a  cash 
surrender  privilege  at  the  end  of  3  years  or  at 
the  end  of  any  year  thereafter  equal  to  $6.20 
of  each  monthly  deposit  made,  less  the  first 
three  payments,  with  Interest  at  the  rate  of 
6  per  cent,  per  annum  thereon,  plus  its  share 
of  BiupluB  earned,  not  to  exceed  2  per  cent, 
more,  or  certificate  owner  may  borrow  80  per 
cent  cf  the  accrued  cash  value  after  me  year 
at  8  per  c«it  discount  by  giving  certificates 
as  collateral  security. 

Tbe  affairs  of  the  Great  American  Home 
Savings  Institution  are  under  the  general 
direction  of  a  board  of  directors  selected  by 
the  holders  of  trusteed  certificates.  The 
board  of  directors  shall  cause  a  full  and  ac- 
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curate  set  of  books  of  account  to  be  kept  tn 
which  shall  be  kept  a  full  record  of  all  of  the 
transactions  of  the  Institution,  and  a  full  re- 
port of  the  flnandal  condition  shall  be  made 
by  the  president  of  the  trust  at  all  annual 
meetings  of  the  trustees*  The  board  of  di- 
rectors shall  be  charged  with  the  duty  of 
taking  proper  action  by  all  proper  methods 
In  order  to  afford  a  proper  and  equitable  ad- 
ministration of  the  affairs  and  boslneas  of  the 
trust 

Under  the  plan  of  organization  and  opera- 
tion and  under  the  law  under  which  relators 
seek  to  do  business,  the  trustees  or  managers 
of  the  Great  American  Home  Savings  Insti- 
tution shall  from  time  to  time  furnish  such 
surety  bonds  to  secure  the  faithful  perform- 
ance of  their  trusts  as  may  be  required  by 
the  Supervisor  of  Building  and  Loan  Associa- 
tions of  Mlssoarl,  and  the  Great  American 
Home  Savings  Institution  ^all  be  subject  to 
the  supervision  and  examination  of  the  Su- 
perrlaor  of  Building  and  Loan  Associations 
of  HlBSourl,  similar,  In  so  far  as  applicable, 
to  his  superrldon  and  examination  of  build- 
ing and  loan  assoclattons. 

It  1b  admitted  in  the  pleadings  that  prior 
tq  the  time  respondent  declined  to  Issue  to  re- 
lators certificate  of  authority  to  do  business 
in  this  state  or  at  any  time  prior  to  the  in- 
stitution of  this  suit  respondent  had  not  been 
advised  by  the  Attonu^  General  of  Missouri 
that  section  10263,  B.  S.  1910^  was  unconsti- 
tutional. 

It  Is  further  admitted  In  the  pleadings  that 
at  and  prior  to  the  time  relators  made  appli- 
cation to  respondent  for  a  certtScate  of  an- 
ttiority  to  do  business  in  this  state  relators 
applied  to  and  were  advised  by  the  then 
Secretary  of  State  of  Htssouri  that  the  name 
"Great  American  Home  Savings  Institution" 
was  avallaUe  for  their  use,  and  that  the 
same  did  not  cmflict  wlUi  any  OOTponte 
name  then  in  use  in  this  state. 

As  suggested  above,  all  issues  of  foct  have 
been  eliminated  by-  die  pleadii^,  and  the 
only  Issues  involved  are  purely  legal  ones. 
Respondent  contaida  tiiat  said  plan  of  doing 
business  conflicts  with  certain  of  the  lawa  of 
the  state  of  Missouri,  and  also  contends  that 
section  10263,  R.  a  1919  (which  Is  the  sec- 
tion under  which  relators  se^  to  organize), 
violates  certain  provldons  of  both  the  state 
and  federal  Constitutions. 

1.  The  relator's  statement  sets  forth  the 
on^nlzatlon,  the  plan  for  doing  business,  the 
cmitracts  proposed  to  be  Issued,  and  the  busi- 
ness of  the  association,  so  that  It  is  unneces- 
sary to  recite  the  articles  of  association. 
The  respondent  does  not  question  the  accu- 
racy of  the  statement.  We  are  only  concern- 
ed with  the  legal  questions  arising  on  the 
pleadings. 

The  Missouri  State  League  of  Building 
and  Loan  Associations,  claiming  to  have  a 
real  Interest  In  this  case,  has  Intervened  and 


Bled  a  brief  as  amicus  cnrlse  (adopted  by  the 
Attorney  General)  contending  that  the  relator 
association  Is  not  a  common-law  trust;  that 
It  Is  a  limited  partnership;  that  It  Is  subject 
to  the  chapter  on  corporations  and  cannot  do 
business  without  being  Incorporated:  that, 
not  being  Incorporated,  it  has  no  legal  entity 
or  artificial  personality,  and  cannot  take  titie " 
to  or  act  as  trustee  of  the  loan  and  trust 
fund ;  that  It  Is  a  bond  Investment  company; 
that  It  Is  a  co-operative  association  not  ex- 
cepted from  the  operation  of  the  Co-operative 
Act,  and  Is  not  a  building  and  loan  associa- 
tion ;  and  that  It  has  not  compiled  with  the 
several  applicable  statutes.  Other  conten- 
tions will  be  noted  In  the  opinion. 

It  Is  admitted  that  the  relator  assodatton 
has  not  complied  with  the  statutes  relative 
to  limited  partnerships  and  other  statutes  re- 
ferred to,  but  It  claims  It  has  complied  with 
and  is  entitled  to  a  lionise  to  do  business  as 
an  unincorporated  association  under  section 
10263,  R.  S.  1919. 

This  Statute  was  enacted  in  the  year  1919 
(Laws  1919,  p.  225).  Omitting  the  emergency 
dense,  the  act  is  as  foUows: 

"BuUdinff  and  Loan  At8oeiaiiona.f~-Th»t  the 
proviuons  of  article  ZX,  chapter  83,  Revised 
Statutes  of  Missouri,  1909,  shall  not  b« 
cable  to  any  unincorporated  asoociation  of  in- 
dtviduala  formed  for  the  purpose  of  accumulat- 
ing a  fund  or  funds  to  be  used  for  the  purpose 
of  enabling  the  contributors  to  such  fund,  or 
their  assigns,  to  secure  a  loan  or  loans  for  the 
purpose  of  acQoiring  s  dwelling  house  or  farm 
or  other  income-prodadng  property  or  dia- 
diarging  a  mortgage  or  otiier  Ineumbranee 
thereon:  Provided,  however,  that  no  such  as- 
sociation shall  commence  business  in  this  state 
until  it  shall  first  submit  to  the  supervisor  of 
building  and  loan  associations  a  detailed  state- 
ment of  its  plan  for  doing  business  and  copy 
of  the  contracts  proposed  to  be  ismed,  and 
procure  from  faim  a  certificate  antborlEtng  it 
to  do  basinesB,  and  it  shall  be  the  duty  <^  the 
supervisor  of  building  and  loan  aasociationa  to 
examine  into  Buch  association,  and  if  he  finds 
that  the  business  of  such  association  la  not  In 
conflict  with  the  laws  and  Constitntion  of  this 
state,  he  shall  issue  bis  certificate  authorizing 
such  association  to  do  business;  and  provided 
further,  that  the  trustees  or  managers  of  such 
association  shalU  from  time  to  time,  furnish 
such  surety  braids  to  secure  the  falliifnl  per- 
formance of  their  trust  as  such  supervisor  of 
building  and  loan  associations  shall  reasonably 
require,  and  be  subject  to  his  supervision  and 
examination,  similar  in  so  far  as  applicable,  to 
his  superrision  and  examination  of  building  and 
loan  associations;  and  provided  also  that  one 
copy  of  all  contracts  or  trust  certificates  is- 
sued shall  be  deposited  with  the  bnreau  of 
building  and  loan  supervision  of  this  state." 

The  contentions  In  the  respondent's  second 
amended  return  are  that  the  organization, 
plan  of  doing  business,  the  contracts  propos- 
I  ed  to  he  issued,  and  the  business  of  said  asso- 
ciation are  In  conflict  with  the  laws  and  Om* 
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•atotlMi*.  of  Mlaaourl  and  of  the  United 
Btatee  la  tbe  foUowiug  parttculaia,  s«ae  of 
whldi  we  wUl  take  op  In  fih^  order.  TIM 
articles  of  association  are  a  mere  naked 
agreement  and  do  not  eatabUah  a  tmat  Tbe 
alleged  declarants  do  not  own  any  trustee 
certificates  and  bare  not  Invested  any  mon^ 
In  said  enterprise.  Tbe  specifications  under 
this  head  cover  two  pages  of  printed  matter 
relative  to  the  contention  that  the  plan  la 
contrary  to  equltahle  principles,  much  of 
which  Is  apparently  abandoned  In  the  brief. 
,  [1-1]  The  main  contention  la  answered  by 
tbe  statute  Itself,  mils  Is  not  a  case  of  a 
capitalized  association  seeing  Incorporation, 
as  a  bank  or  trust  company,  which  most  have 
a  certain  proportion  of  Its  stock  paid  up. 
The  statute  provides  "that  no  such  associa- 
tion riiall  commence  business  In  this  state  un- 
til it  abati  first  submit  to  the  SupervlsDr  of 
Building  and  Loan  Associations  a  detailed 
statemrat  of  its  plan  of  dotog  business  and  a 
cop^f  of  the  contracts  proposed  to  be  issued, 
and  procure  from  him  a  certificate  authorize 
ing  it  to  do  business."  Under  this  clear  man- 
date, no  steps  can  be  taken  towards  tbe  ao> 
comnlation  of  a  fund  until  the  authority  to 
do  business  has  been  obtained.  Tbe  objec- 
tion that  the  trustee  certificates  are  assigna- 
ble and  trustees  become  and  cease  to  be  trus- 
tees by  the  mere  purchase  or  sale  of  trust 
certificates,  wtthoat  any  right  in  the  creators 
and  beneficiaries  to  object,  Is  without  merit. 
Tbe  ri^t  to  eell  is  incident  to  ownership. 
We  are  unable  to  see  any  valid  objection  to 
the  plan  of  doing  business  or  the  election  of 
officers.  State  ex  rel.  v.  Swanger,  100  Ho. 
561,  loc.  dt  570,  89  S.  W.  872,  2  L.  R.  A. 
(N.  S.)  121,  4  Ann.  Oas.  663.  It  Is  a  matter 
that  concons  tlie  contracting  parties,  pur^ 
a  matter  of  cmventlon,  unless  contrary  to 
the  statute. 

"An  association  being  solely  a  creature  of 
convention  between  the  members,  no  check 
exists  upon  its  power  to  enact  sach  constitu- 
tim  or  by-laws  as  the  aBsodates  may  choose 
to  adoptr  so  long  as  the;  do  not  provide  for 
the  coiomlssion  of  illegal  acts,  are  not  in  tbem- 
selves  contrary  to  public  policy,  or  do  not  af- 
fect vested  interests.  Such  constitution  and 
by-laws  constitute  a  contract  between  the 
members,  and  are  binding  alike  on  tbe  assoda- 
tSon  and  its  members.  The  eoorta  possess  no 
power  to  pass  on  the  question  of  the  reaaona- 
Ueness  of  such  rules  and  regulations  as  are 
agreed  to  ij  associates  for  the  condQCting  of 
their  Joint  affairs.  It  has  been  uniformly  held, 
however,  that  the  courts  maj,  in  a  proper  case, 
construe  and  fix  their  meaning."    4  Cyc.  305. 

Couns^  for  relatoxs  snm  up  tbe  matter  In 
their  brief: 

"JUo  valid  objection  can  be  made  that  the 
trustee  certificates  are  to  be  asBignable.  The 
aasignability  of  such  certificates  has  long  been 
recognized  at  common  law.  King  v.  Webb,  14 
East,  406;  Warner  &  Boy  v.  Beers  (N.  X.) 
2&  Wend.  IOC.  ' 


"The  trust  agreement  makes  full  providon 
for  safegaardiiv  the  rights  of  the  benefldaries. 
It  Is  shown  by  the  best  actuarial  aothority  la 
this  state  that  the  plan  ia  flnandall;  sound.  In 
fact,  this  is  conceded  by  the  pleadings  in  this 
ease,  and  respondent  makes  no  point  hi  tiiat  re- 
gard. When  this  is  considered  In  connection 
with  the  further  fact  that  the  trustees  manag- 
ing  this  trust  are  at  all  times  subject  to  tbe 
control  of  a  conrt  of  equity  and  by  virtue  of 
section  1(^63,  supra,  are  onder  the  constant 
snperrision  of  the  Sapervlaor  ol  BuUdinff  and 
Loan  Aasodations  of  Biissonrii  it  becomes  diffi- 
cult to  conceive  how  stronger  safeguards  coold 
be  mads  to  protect  the  investing  public." 

2.  Tt»  retun  redtes: 

"The  relator  parties  to  the  articles  of  assoda- 
tion  have  failed  to  comply  with  any  of  the  pro- 
visiotts  of  sections  0237-0248,  B.  8.  1919.  re- 
lating to  Umitsa  partnerships.'* 

[41  The  pleader  fails  to  allege  wherein  the 
articles  of  association  fall  to  «Hnply  with 
the  varlona  sections  indicated,  or  that  such 
compliance  la  required.  The  allegation  is 
simply  the  avoment  of  a  legal  conduslon, 
not  tile  statemoit  of  lasuable  facts,  and  Is  to 
be  treated  as  no  statement  at  all.  Malllnck- 
rodt  Chemical  Works  v.  Nemnich,  169  Mo. 
388,  69  S.  W.  355;  Lappln  v.  Nichols,  263 
Mo.  258,  loc.  cJL  291,  172  S.  W.  596. 

In  the  brief,  however,  counsel  for  tbe  ami- 
cus curiae  contend  that  the  relator  assodation 
Is  a  partnership,  and  It  cannot  limit  Ita  lia- 
bility. This  Issue  Is  not  made  by  the  plead- 
ings. If  It  were,  it  would  be  inconsistent 
with  other  contentions  in  tbe  brief,  that  It  Is 
a  bond  investment  company,  a  corporation, 
that  it  has  no  legal  entity  or  artlQdal  person- 
ality, that  It  Is  a  ooKiperative  association  and 
a  lottery.  How  can  It  be  all  these?  How 
It  can  assume  these  protean  characters  at 
one  and  the  same  time  is  bewildering.  The 
declaration  that  It  is  a  corporation  is  a  sol- 
emn negation  that  it  ia  a  partnership,  or  a 
Joint-stock  company,  or  a  bond  luvestment 
company.  The  pleas  are  inconsistent  and 
self-destructive.  Wertheimer-Swartz  Shoe 
Co.  V.  McDonald,  138  Mo.  App.  328,  loc.  dt 
339, 122  S.  W.  5;  Darrett  v.  Donnelly,  38  Mo. 
492;  Ledbetter  v.  Ledbetter,  88  Mo.  loc.  dt 
62;  31  Cyc.  ISO.  If  it  Is  a  lottery,  it  Is  an 
outlaw  and  all  contracts  made  with  it  are 
void. 

Counsel  dte,  in  support  of  their  contention 
that  It  Is  a  partnership.  Laney  v.  Flckel,  83 
Mo.  App.  60.  Judge  Bond  was  there  consid- 
ering the  liability  of  a  member  of  a  Joint- 
stock  company  engaged  in  manufacturing 
and  trading  to  Its  creditors.  The  learned 
Jurist  said,  at  page  63: 

"While  there  is  some  variance  la  tbe  author- 
ities as  to  what  steps  must  be  taken  before 
tbe  members  become  liable  in  tiiia  manner  to 
third  parties,  all  the  cases  are  agreed  that  such 
liability  is  consummate  upon  a  showing  that  the 
member  joined  tbe  association,  attended  its 
meetings,  and  consented  to  the  engagement  out 
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of  wblcb  Uie  liability  arose.  Hasnewell  r.  Wfl- 
lOT  Spiings  Oanning  Oo.,  SS  Mo.  App.  245. 
The  case  at  bar  preRenta  all  titese  eleuenta 
of  Sabfllty  tn  plalntilPi  eoimectlon  vitb  the 
companj.  He  was  therefore  Uable  as  a  copart- 
ner with  hia  other  assodlites  for  the  claim  saed 
npoo  by  him,  since  they  were  ratid  obligations 
asalnat  the  joint-stock  companj  itself.** 

It  Is  thus  seen  that  the  liabiUty  of  tbe 
member  was  bottomed  on  bla  consent,  wbtle 
a  partnCT  la  liable  for  tbe  acts  of  tbe  otber 
partners  In  a  trading  concern  within  tbe 
scope  of  the  partcergbip  business,  wbether  be 
consents  or  not  30  Cyc.  503  et  seq. 

Tbe  limitations  on  tbe  liability  of  members 
Is  found  In  paragraphs  B  and  M  of  tbe  arti- 
cles of  association,  which  read: 

"(B)  That  no  trustee,  director,  or  officer  of 
said  Bannga  inetitntion  shall  be  personally  lia- 
ble for  any  debts  properly  chargeable  against 
said  iDsCitntion,  or  any  fund  or  funds  thereof." 

"(M)  That  trastee  certificates  shall  be  issoed 
to  each  tmatae  evideneing  tbeir  interest  in  such 
form  BB  the  directors  may  provide,  and  said 
certificate*  shall  contain  a  danae  providing  that 
when  the  same  baa  Iwen  pi^d  iA  cash  at  its  par 
valne  tba  liability  of  aaid  trustee  la  limited 
to  the  funda  invested  therein.'* 

It  mnst  be  remembered  that  this  la  a  non- 
trading  concern.  In  Coleman  t.  Knights  of 
Honor,  18  Ho.  App.  189, 194,  Judge  Bombaner 

said: 

"Nor  can  we  see  how  the  member  or  those 
claiming  nnder  hfm  can  be  beard  to  assert  that 
the  rules  estabUshed  by  the  corporation  in  that 
regard  were  not  reasonable.  The  member  is 
a  Tolnntary  party  to  the  compact,  and  as  such 
bound  by  ft' unless  it  Is  In  derogation  of  some 
charter  right,  or  is  otherwise  invalid  as  con- 
travenlnr  some  paramount  prorlsion  of  law. 
A  by-law  mar  be  tM  as  to  atrangera,  or  mem- 
ben  who  do  not  aasoit  to  It,  and  yet  good  as  a 
contract  betwera  membera  of  the  corporation 
who  do  assent  to  it." 

In  State  t.  Stone,  118  Mo.  388,  24  S.  W. 
164,  25  L.  R.  A.  243,  40  Am.  St  Rep.  388.  tbe 
defendant  represented  as  agent  an  assoda- 
tlon  of  100  residents  of  the  state  of  New 
York,  "who  were  conducting  Insurance  upon 
the  manner  of  tbe  ancient  Lloyds"  (118  Mo. 
394,  24  S.  W.  164,  25  L.  R.  A.  243,  40  Am. 
St  Rep.  388)  before  said  Individuals  had  pro- 
cured a  license  to  do  business  In  MlssourL 
By  tbe  terms  of  tbe  agreement  or  articles  of 
association,  each  of  the  100  subscribers 
agreed  to  deposit  $1,000,  and  it  was  stipulat- 
ed that  each  subscriber  should  be  separately 
liable  to  tbe  amount  authorized  by  him  in- 
dividually, and  not  jointly  liable  with  tbe 
other  Bubscribera.  Judge  Bnrgesa  said: 

"If,  then,  we  are  correct  In  oar  position  in 
constming  the  statute  as  indading  and  meaning 
individuals,  there  la  no  apparent  reason  why 
defendant  could  not  have  obtained  from  and 
why  the  insurance  commisBioner  could  not  bave 
iaaned  to  him  a  valid  certificate  under  sections 
6910  and  SOU  of  the  statute,  ff  defendant  bad 


shown  to  him  that  those  whom  he  representa 
had  complied  with  the  law  in  regard  to  insur- 
ance companies  doing  business  In  thla  state." 
m  Mo.  loc.  eit  400,  24  S.  W.  168.  25  Ll  B.  A. 
243,  40  Am.  St  Rep.  888. 

In  Hammerst^n,  IDx'r,  v.  Parscma,  38  Uo. 
App.  832,  syllabua  1  reads: 

"While  the  members  of  an  nnlacorporated 
aseodation  are  partners  Inter  sese,  their  rights 
against  each  other  may  be  limited  by  contract, 
and  the  constitntion  and  by-laws  of  the  associ- 
ation constitute  a  contract  between  them." 

[i]  So,  while  the  question  is  not  raised  br 
the  pleadtiv  and  need  not  be  con8id«ed,  it  Is 
dear  that  tt  was  onnpetent  for  the  members 
to  contract  as  to  their  liability  inter  sese; 
See  dtatlon  from  4  Cyc.  805,  supra. 

[I]  8.  It  is  contended  that  relator  must  be 
Incorporated  before  It  can  do  business;  that 
the  power  to  sue  and  be  sued,  to  acquire,  sell, 
and  convey  property,  to  do  buslneaa  as  a  le- 
gal entity,  and  tbe  powers  Inddent  thereto, 
are  sovereign  grants  of  powers  possessed  only 
by  corporations,  and  it  is  tfaer^ore  anbject  to 
the  chapter  on  conwrationa. 

The  answer  to  this  contesition  Is  the  stat- 
ute Itself.  Section  10263.  R.  S.,  expressly 
exempts  assodattons  of  the  character  men- 
tioned therein  from  the  other  provisions  of 
article  10,  c.  90,  R.  S.  The  emergency  clause 
of  that  act  dedares  that  "such  assodatlona 
are  now  prohibited  by  law  and  should  be 
encouraged."  By  that  act  tbe  Legislature 
declared  the  policy  of  tbe  state. 

But  It  is  said  that  the  assumption  of  cor- 
porate powers,  without  a  sovereign  grant 
brings  an  unincorporated  association  within 
tbe  definition  of  a  corporation.  Tbe  statute 
itself  is  tbe  sovereign  grant  But  for  dils 
enactment,  associations  of  the  character  au- 
thorized thereby  could  not  exist. 

4.  Respondent  contends  that  these  assod- 
atioDs  are  corporations  by  force  of  section  11 
of  artide  12  of  oar  GonstltuUon,  which 
reads: 

.  "The  term  corporation  as  used  in  this  arti- 
cle shall  be  construed  to  include  all  joint-stock 
companies  or  assodations  having  any  powers  or 
privileges  not  possessed  by  Individuals  or  part- 
nersh^s.** 

In  Wimanu  U.  S.  Depress  Co,  195  Mob 
App.  802,  Iftl  8.  W.  1087.  tbe  defendant  con- 
t^ded  that,  being  a  itOnt-BtotA  company.  It 
was  not  a  suable  entity,  me  court  held 
(quoting  section  2968,  R.  S.  1909,  now  sec- 
tion 9722,  B.  S.  1919,  which  Is  a  copy  of  the 
section  of  the  Constitution  referred  to)  that : 

"  *A  Joint-stock  company  at  common  law  was 
a  hybrid  midway  between  a  corporation  and  a 
partnerslup;  e.  g.,  it  had  directors  and  officers, 
artides  of  association,  a  common  capita]  di- 
vided into  shares;  these  shares  represented  the 
interest  of  the  members,  were  transferable 
without  the  consent  of  the  other  members; 
hence  there  was  no  delectus  personte,  and  the 
death  of  tbe  member  did  not  dissolve  tiio  com- 
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pMMj.'  Stat*  «x  rd.  Pcuaon  t.  Loalaiaiw  ft 
SIlBsotul  Rlw  B.  Oo.  et  al^  190  Mo.  loe.  dt. 
536. 

*'Gonrtniliig  together  aectloiis  2963  and  2990 
of  artlde  1^  c  88,  BerlBCd  Statates  1909,  and 
aecHon  1760,  art  4,  a  21,  Reviaed  Statatee  of 
1900,  we  cannot  bnt  arrive  at  the  condaslon 
that  the  defendant,  being  a  ioint-etock  com* 
panr,  and  therefore  having  power*  and  prhri- 
l^es  not  possesaed  hf  individoala  and  partner- 
ahips,  most  be  treated  ai  a  corporation  for 
the  pnrpoeee  of  said  cbaptera  33  and  21,  and  aa 
each  can  'aue  and  be  lued,  complain  and  de- 
fend in  any  court  of  law  or  equity'  aa  a  legal 
entltT.* 

In  WaUitnechter  ct  ml.  t.  Miller  et  aU  276 
Mo.  822,  loc.  eit  820.  30B  S.  W.  89,  White, 
CL,  referrios  to  WDllamt  T.  U.  8.  Express 
Oo^  anpra,  and  other  cum.  ahoira  tibat  Joint' 
stock  companies  have  been  reeogntied  aa  en- 
titles entitled  to  ene  and  be  sued,  and  that 
tiw  **Leglslatnre  evidently  onderstood  that 
sodi  MsocUtlons  [voluntary  unincorporated 
■ssodfttlons)  oonld  be  sued,  for  by  tbs  act 
«f  1915  they  provided  a  method  tor  serrtee 
of  process  upon  them  the  same  aa  upon  cof- 
poratloQS.   Laws  1910,  p.  225." 

In  Great  Southern  Fire  Proof  Hotel  Co. 
T.  Jonea,  177  U.  S.  440,  20  Sup.  a.  690,  44 
I*  Ed.  8^  the  oonrt,  In  constnilns  a  slmUar 
artlde  In  tbe  OnutUntlon  o£  PoinsjlTanla, 
■aid: 

THie  only  ^eet  of  that  daaae  Is  to  place 
the  Joint-stock  companies  or  assodattons  re- 
ferred to  ander  tbe  reetrictlons  Imposed  by 
that  artlde  npon  corporations,  and  not  to  in- 
vert them  with  all  the  tttrlbates  of  corpora- 
tions." 177  U.  S.  loc.  dt  456.  20  Sop.  Gt  698, 
44L.  l&d.  842. 

"niis  contentlott  was  made  In  Spottswood 
V.  Morris,  12  Idaho,  360,  85  Pat  1094,  6  L 
B.  A.  (X.  S.)  665,  and  the  section  of  the  Ida- 
ho Constitution  identical  with  section  11,  su- 
pra, was  dted.  In  disposing  ct  tbe  pc^ 
SulHvan,  J.,  said: 

'The  asBodatioD  aoder  consideration  fe  not 
a  corporation  exercising  an;  of  tbe  powers  or 
privileges  of  corporations  not  possessed  by  in- 
dividuals or  partnerships.  It  is  a  voluntary 
asBodation.  To  possess  or  exerdse  powers  or 
privileges  of  corporstione  requires  a  sovereign 
grant— a  franchise  whldi  said  assodstion  baa 
not  and  does  not  profess  to  possess."  12  Ida- 
ho, 879,  8ff  Pae.  1099,  6      B.  A.  (N.  S.)  66S. 

The  court  noted  tlie  fact  that  18  states, 
among  them  Missouri,  bad  practically  iden- 
tical secticHis  defining  corporations  in  their 
Constitutions. 

It  Is  obvious  that  the  artide  of  the  Con- 
atitoticm  and  statute  referred  to  do  not  by 
legislative  flat  convert  Joint-stock  companies 
or  voluntary  associations  Into  corporations 
or  require  their  Incorporation  before  doing 
business.  At  common  law  voluntary  unin- 
corporated associations  could  not  sue  or  be 
sued.  Ully  v.  Tobbein,  103  Mo.  477  (8),  15 
S.  W.  618,  23  Am.  St  Bep.  887.   By  an 


▼.  Ii£K  27 

8.W.) 

amendment  to  aectUm  1760,  B.  S.  1900,  bdUi 
may  be  brouj^t  against  any  such  assodation 
"in  the  name  It  has  selected.**  Section  1186, 
B.  S.  1919.  Respondent  will  not  contend 
that  this  amendment  required  such  societies 
to  be  Incorporated  or  made  them  corporaF 
tlons. 

[7]  6.  The  contention  that  the  rdator  as- 
sociation is  a  bond  Investment  company  and 
cannot  do  business  without  compliance  with 
sections  10333-10338,  R.  S.  1919,  Is  unsound 
for  tbe  reason  that  It  is  not  a  corporation 
nor  doee  it  seek  to  do  a  buid  luveatment 
bnslness  wltbln  the  mawiUny  of  tbe  atatnte 
referred  to. 

[t]  Section  10263^  B.  8. 1919,  under,  which 
relator  seeks  to  do  business,  is  a  part  of  ar- 
ticle 10,  c.  90,  B,  S.  1919,  and  expressly  ex- 
empts assodations  organized  under  It  from 
compliance  with  the  otlier  sections  of  that 
article.  The  Legislature,  in  its  wisdom,  has 
required  that  every  assodation  organized 
under  this  section  shall  submit  to  tbe  Su- 
pervisor of  Building  and  Loan  Associations 
a  detailed  statvnent  of  its  plans,  etc,  and 
procure  from  him  a  certiflcate  authorizing 
it  to  do  business,  and  Imposes  on  the  Super- 
visor the  duty  of  examining  into  such  as- 
sociation and  if  he  finds  that  the  business  of 
such  assodation  is  not  in  conflict  with  tbe 
laws  and  Constitution  of  this  state,  be  shall 
issue  bis  certiflcate  authorizing  It  to  do  busi- 
ness. This  requirement  Is  exclusive.  The 
relator  is  not  required  to  obtain  permission 
to  do  business  from  the  State  Bank  Commis- 
sioner under  section  11919,  R.  S.  1919,  com- 
monly called  the  "Blue  Sky  Law."  "£x- 
presslo  unius  est  excluedo  alterius." 
[t]  6.  The  respondent's  return  states  that: 

"The  plan  of  said  assodation  Is  flnandslly  un- 
sound and  is  such  as  will  make  the  loan  and 
trurt  fund  insolvent,  and  it  had  inherent  de- 
fects that  will  tend  towards  Its  disMlntion.  Tbe 
surrender  values  at  or  after  loan  are  more  than 
the  reserve  requirements  of  the  loan  and  trust 
funda.** 

On  the  other  hand,  in  tbe  briefs  of  coonsei 
for  the  amicus  curiae  they  estimate  the 
"profits  of  the  assodation  for  11  years  from 
loan  and  trust  fund  to  be  $870,161.50  an* 
compound  Interest,  11  years  at  7.7208  per 
cent,  on  $100,000  capital  fund,  $126,015.78; 
total  profits  of  assodation,  11  years,  $496,- 
776.7a  Per  annum  on  $100,000  capital  fund, 
45.16  per  cent"   They  say: 

"The  share  of  the  association  In  the  eam< 
ings  of  loan  and  trust  fund  la  very  large,  as 
above  shown.  Belators  have  not  shown  what 
they  will  he,  nor  have  they  shown  that  the 
agreement  Is  fair  in  this  respect.  Such  a 
partnwship  In  profits  between  trastea  and 
beneficiary  should  not  be  eoontenanced  by  ■ 
court  of  equity." 

Suffice  it  to  say  that  the  very  laige  and 
unconsdonable  profits  estimated  in  the  brief 
disprove  the  oontenti<xi  of  tbe  respondent 
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^that  the  plan  of  doing  business  adopted  hj 
tiie  relator  spells  financial  ruin. 
-  The  opinions  of  the  actuaries  attached  to 
the  petition  are  fairly  summarized  In  the 
statement  It  is  there  shown  that  the  undi- 
vided share  of  each  certificate  owner  in  the 
fund  and  its  earnlnga  at  7.72  per  cent.  Inter- 
est will  amount  to  $1^8.37  per  f 1,000,  show- 
ing a  profit  of  $248.37  for  the  exclusive  bene- 
fit of  the  holder.  **Bnt  under  the  terms  of 
the  certificate  'all  surplus  earnings  from  In- 
terest, cash  surrender,  and  partial  paid  up 
values'  belong  to  the  nonborrowlng  owners 
of  trust  certificates  to  the  extent  of,  but  not 
to  exceed  $308  per  $1,000  face  value."  • 

These  considerations  are  matters  of  con- 
tract. Courts,  as  it  has  been  seen,  have  no 
power  to  pass  on  the  reasonableness  of  the 
terms  adopted  by  the  contracting  parties. 

[10]  7.  It  is  claimed  In  the  return  that  the 
name  of  the  association  "Oreat  American 
Home  Savings  Institution"  Is  an  Imitation 
of  the  American  Home  Building  &  Loan  As- 
sociation, a  corporation  domiciled  in  the  dty 
of  St.  Louis,  or  Is  so  near  thereto  as  to  be 
likely  to  mislead  the  public.  It  is  admit- 
ted by  the  pleadings  that  prior  to  the  time 
rdators  applied  for  a  certificate  to  do  busi- 
ness relators  were  advised  by  the  then  Sec- 
retary of  State  that  the  name  adopted  "was 
available  for  their  use,  and  that  same  did 
not  conflict  with  any  corporate  name  then 
In  use  in  this  state." 

[11]  The  name  of  a  corporation  or  of  an 
anincorporated  association  is  a  necessary 
element  of  its  existence,  and  the  right  to  Its 
exclusive  use  will  be  protected  upon  the 
game  principle  that  persons  are  protected  in 
the  use  of  trade-marks.  State  ex  rel.  v.  Mc- 
Grath,  92  Mo.  866,  loc  dt  357,  5  S.  W. 
29;  5  CX  J.  184S  ^1).  In  Supreme  Lodge, 
Knights  of  Pythias,  v.  Improved  Order 
Knights  of  Pythias,  113  Mich.  1S3,  71  N.  W, 
470,  38  Lw  R.  A.  668,  It  was  held  ffiat  the  lat- 
ter name  was  not  an  Infrli^ment  on  the 
fonner.  TbB  court  said: 

*To  me  it  la  self-evident  that  no  carefnl 
person  could  think  that  these  two  orders  were 
ideutical,  and,  as  has  been  Bald,  In  cases  of 
this  dasa  the  question  U  whether  the  aimilarity 
ia  calculated  to  mislead  the  ordinary  run  of 
mankind.  There  certainly  is  just  aa  much  dis- 
tinction between  these  two  names  as  there  is 
between  that  of  the  Episcopal  Church  and 
the  Reformed  Episcopal  Church,  or  that  of  the 
Freabyterian  Ghnreh  and  the  .United  Presby- 
terian Chorch.** 

We  think  there  Is  little,  if  any,  resem- 
blance between  the  name  of  the  relator  as- 
sociation and  that  of  the  American  Home 
Building  &  Loan  Assodation,  at  least  none 
that  Is  calculated  to  mislead  the  ordinary 
run  of  mankind. 

[12]  8.  Respondent  contends  that  section 
10203,  R.  S.,  denies  the  equal  protection  of 
the  law,  in  violation  of  section  1,  art.  14  of 
the  Amendments  to  the  Ctmstltutlon  of  the 


United  States,  In  that  it  allows  the  associ- 
ation referred  to  to  be  licensed,  supervised, 
and  examined  without  cost  to  such  associ- 
ation, and  throws  the  burden  of  the  expense 
thereof  upon  the  building  and  loan  assod- 
atlons.  Section  10230,  R.  S.  1919,  provides 
that  every  Incorporated  building  and  loan 
asBodatlon  shall  make  semiannual  reports 
to  the  supervisor,  and  that  with  such  report 
each  assodatl(m  shall  pay  26  cents  for  each 
$1,000  of  assets  shown  by  such  report,  which 
payments  go  Into  the  state  treasury  to  make 
up  a  fund  known  as  the  "building  and  loan 
supervision  fund."  The  salaries  of  the  su- 
pervisor and  of  his  exan^ners  and  employees 
and  the  cost  of  maintaining  the  department 
are  paid  out  of  this  fund.  Section  1026S 
makes  no  requirement  of  Incorporated  bnUd- 
ing  and  loan  assodatlona. 

[13]  Can  the  Missouri  State  League  of 
Building  and  Loan  Assoclationfl  raise  this 
question?  It  Is  not  a  party  to  this  case,  and 
cannot  he  heard  to  call  in  question  the  con- 
stitutionality of  this  act  fai  aa  actbm  be* 
tween  other  parties. 

"Laws  enacted  by  the  Lepslatnre  are  pi<e- 
aamed  to  be  valid,  and,  even  If  defeetlva  be- 
cause violative  of  some  provision  of  the  state 
Constitution,  are  not  void,  although  tiiey  may 
in  a  proper  case  be  voidable;  that  ia,  upon 
complaint  by  a  party  whose  rights  are  impaired 
by  such  statute.  Upon  this  point  Cooley  says: 
'The  statute  is  assumed  to  be  valid,  until  some 
one  complains  whose  rights  It  Invades.  *Trima 
facie,  and  upon  the  face  of  act  Itsdf,  noth- 
ing wUl  generally  iq>pear  to  show  that  the 
act  Is  not  valid;  and  It  Is  oidy  when  some  per- 
son attempts  to  resist  Its  operation,  aad  calls 
in  the  aid  of  the  judidal  power  to  pronounce 
it  void,  as  to  him,  his  property  or  his  rights, 
that  the  objection  of  unconstitutionality  can  be 
presented  and  sustained.  Respect  of  the  Leg- 
islature, therefore,  concurs  with  well-eatabliBh- 
ed  principles  of  law  in  the  condnrion  that  such 
an  act  Is  not  Told,  but  voidable  only;  and'tt 
follows,  as  a  necessary  legal  inference  from 
this  position,  that  this  ground  of  avoidance  can 
be  taken  advantage  of  by  those  only  who  have 
a  right  to  question  the  validity  of  the  act.  and 
not  by  strangers.'""  State  ex  rd.  v.  Blake, 
241  Mo.  100,  loc  dt.  107,  144  &  W.  1096. 
Ann.  Gas.  1918C  1283. 

See,  also,  Ex  parte  Tartar,  278  Mo.  356, 
213  S.  W.  94-96;  State  v.  Bockstruck,  186 
Mo.  335  (8),  38  S.  W.  317;  State  v.  Blxman, 
162  Mo.  1  (3),  62  S.  W.  828. 

We  think  It  a  misconception  that  the  stat- 
ute grants  to  relator  a  special  privilege  or 
immunity. 

S,ectlou  ICSes'  requires  the  supervision  of 
the  Supervisor  of  Building  and  Loan  Assod- 
atlona, and  provides  that— 

"Such  asBodatioB  shall  from  time  to  time 

furnish  such  surety  bonds  to  secure  the  faith- 
ful performance  of  their  trust  as  such  Supe*- 
visor  of  building  and  loan  association  shall 
reasonably  require,  and  be  subject  to  his  su- 
pervision and  examination,  similar  In  so  far  aa 
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appllcablfl  to  Ua  BapecTii^  ud  examlnstlon 
of  bnflding  and  loan  aBiodationa." 

It  cannot  be  reasonably  inferred  from  this 
-  that  thia  secticai  grants  or  contemplates  free 
lnsi>ection  or  tree  stfvlce  In  any  reepect 
Wben  the  statute  roialres  superTlsion  and 
examination  similar  in  so  far  as  applicable 
to  the  SDperrlslon  of  building  and  loan  as- 
sociations. It  adopts  and  Incorporates  the 
statDte  refersed  to,  so  far  as  applicable,  and 
by  necessary  implication  entitles  the  Super* 
Tlsm:  to  the  fees  appertalnli^  to  sucA  serr- 
ice.  Hie  laborer  is  worthy  of  his  hire.  86 
Cyc.  1152;  Crohn  v.  K.  0.  Home  Tel.  Co.,  181 
Mo.  App.  SIS  (2),  109  S.  W.  1068. 

[14]  fi.  It  is  said  that  secUon  10268,  R. 
▼folates  section  6  of  article  12  of  the  Con- 
stltntlon  of  Missouri,  In  that  It  permits  cor- 
porations tp  oonduct  ttieir  business  in  such  a 
manner  as  to  Infringe  the  general  well-being 
the  state.  Sectloa  10263  has  no  reference 
to  corporatioiiB.  It  deals  solely  with  unin- 
corporated associations.  But,  aside  from 
tills,  section  10288  subjects  this  class  of  so- 
cieties to  tile  wfaoleAome  superrlslon  and 
»amtnatlon  of  the  Snperrlsor  of  Building 
and  Loan  Associations.  It  is  not  seen  that 
It  permits  them  to  conduct  their  boslneaa  in 
a  manner  to  Infringe  on  the  general  well- 
being  of  the  state. 

[11}  10.  Finally,  it  la  said  that  section 
10268.  R.  S..  permits  lotteries  in  Tlolatlon  of 
section  10  of  article  14  of  the  Constitution. 
It  authorises  the  accumulation  of  a  fund  or 
funds  for  the  purpose  of  enabling  the  con- 
tributors to  such  funds  or  their  assigns  to 
secure  loans.  A  simile  reading  of  the  stat- 
ute excludes  every  conception  of  a  lottery. 
It  forbids  the  Issue  of  a  certificate  authoris- 
ing an  association  to  do  business  If  the  buslp 
ness  Is  In  conflict  with  the  laws  and  Consti- 
tution of  the  state.  Sectloa  lo  of  article 
14  of  the  Constitution  outiaws  lotteries. 

[II]  Criticism  Is  made  of  the  plan  for  mak- 
ing loans;  that  they  must  be  made  in  the 
order  of  their  application.  Any  other  plan 
would  savor  of  favoritism.  Counsel  dtes 
Silver  T.  Investment  Co.,  183  Mo.  41,  81  S. 
W.  1098.  The  facta  in  that  case  show  that 
the  scheme  was  an  unmitigated  gamble,  If  a 
scheme  In  which  the  contributor  will  always 
fail  and  the  investment  company  can  never 
lose  may  be  so  characterized.  The  diCFer- 
<mce  between  that  case  and  the  case  at  bar  is 
the  distance  between  the  poles. 

[1 7-11]  There  are  other  suggestions  made  in 
the  return;  e.  g.,  that  the  act  of  1919  (section 
10203)  Is  void  because  the  title  Is  defective 
and  because  It  Is  special  and  class  legisla- 
tion and  violative  of  public  policy.  Although 
they  are  not  mentioned  In  the  brief,  we  have 
considered  these  suggestions  and  And  np 
merit  In  them%  Courts  cannot  declare  stat- 
utes void  on  the  ground  that  they  are 
ngainftt  soimd  public  policy  and  morals  and 
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liable  to  lead  to  corruption  and  oppression. 
J3  Cya  778. 

Finding,  as  we  do,  that  the  relators  are 
clearly  entitled  to  a  certificate  authorlzhig 
them  to  do  business  as  an  onlnccwporated 
association  under  section  10263,  R.  S.  191A, 
It  is  ordered  that  a  peremptory  writ  be  Is- 
sued as  prayed. 

All  concur,  exe^  OLDBB  and  WOOD^ 
SON,  JJ^  not  stttlBg. 


PEUGH  V.  PEUGH  et  aL    (No.  20643.) 

(Supreme  Court  of  Missouri.   Division  No.  2. 
June  23,  1821.  Motion  for  Rehearing 
Denied  July  19,  1921.) 

1.  Deads  «39i9&-EvM«Boe  of  forgery  adsils- 
slblfl  without  plea  of  aon  eat  factum. 

In  a  suit  by  a  widow  claiming  nnder  a  deed 
from  her  husband  not  recorded  until  after  his 
death,  defendant,  his  ion,  was  properly  per- 
mitted to  introduce  eridence  that  tiie  deed  was 
not  genuine,  under  the  general  dttial,  without 
pleading  non  eat  factmn. 

2.  Deeds  ^199— Evidence  of  hnsband's  coa- 
trol  and  payment  of  taxes  held  admissible 
oa  question  of  his  ewnarahip. 

Under  the  Married  Women's  Act  of  1889, 
giving  a  wife  exclnsive  control  of  her  real 
estate  with  no  ri^t  in  the  husband  to  collect 
rents,  control  or  posseas  it  unless  aa  her  agent, 
in  ejectment  suit  by  a  widow  againet  her  hus- 
band's son  by  a  former  marriage,  in  which  she 
claimed  by  a  deed  from  her  husband,  executed  a 
long  time  before  his  death  bnt  not  recorded 
nntil  afterwards,  which  defendant  daimed  was 
a  forgery,  it  was  permissible  for  defendant  to 
show  such  acts  of  authority  on  the  husband's 
part  as  tended  to  prove  his  continued  owner- 
ship. 

3.  Deeds  4»I9&— A  will  was  aot  evldeaee 
that  deed  was  not  genuine^  where  the  will 
did  not  attenpt  to  dispose  of  the  property 
eeaveyid. 

In  a  suit  by  a  widow  claiming  under  a  deed 
from  her  husband,  executed  a  long  time  before 
his  death  bat  not  recorded  nntU  after,  against 
his  son,  who  claimed  that  the  deed  was  not 
genuine,  the  wHI  of  the  deceased  was  improper- 
ly admitted,  where  it  merely  bequeathed  to  ber 
a  certain  amount  of  cash,  houaehold  and  kit- 
chen furniture,  the  nse  of  the  mansion  house, 
and  contained  no  specific  devise  of  the  land 
described  In  the  deed;  being  no  evidence  that 
the  deed  was  not  genuine. 

4.  Ejectment  10— lastnKtiOR  as  to  aeess- 
slty  of  possessloB  uadsr  alleged  forged  deed 
held  erroneous. 

In  an  ejectment  suit  by  a  widow  claiming 
under  her  husband's  deed,  which  defendant,  his 
son,  alleged  was  forged,  an  instruction  aa  to 
the  execution  and  delivery  of  the  deed  requir- 
ing the  jury  to  find  that  plaiutifC  took  posses- 
sion thereunder,  and  so  held  possession  to  the 
date  of  his  death,  ■was  erroneouB,  in  that  pos- 
sesglon  wai  not  necessary. 
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5.  AppMl  tLtd  emr  «S9499(3)— Error  la  ad- 
mission of  ovidenoo  not  rovlowod,  whore  tttt 
rtcord  doe*  not  show  opoeMo  okJeotlonOk 

The  conrt  on  appeM  cannot  review  anisn- 
inentB  of  error  to  admieriou  of  aQesed  Incom- 
petent eridence.  where  it  cannot  find  that  the 
appellant  properly  preserved  Bpedfie  ohjectlona 
to  the  introdoction  of  the  evidence. 

Appeal  from  Circuit  Oourt,  Livingston 
Ooonty;  Nat  H.  Slielton,  Spedal  Judge. 

Action  bjr  Eliza  A.  S.  Peugh  against  Edwin 
De  W.  Peugh  and  others.  From  a  Judgment 
for  defendants,  pipintifC  appeals.  Reversed 
and  remanded. 

See,  also,  211  S.  W.  83. 

W:  W.  Davis,  Tbos.  H.  Hicldlii,  and  Scott 
J.  Miller,  all  of  ChUIlcothe,  for  appellant 

J.  H.  Mcfflnney,  of  Billings,  Mont,  and 
Frank  Sheets,  of  Chfllicothe,  for  r^Kmdents. 

WHITE,  a  The  salt  is  ejectment  to  re- 
cover a  tract  of  land  In  Livingston  county. 
The  plaintiff  Is  the  widow,  and  defendant 
Edwin  De  W.  Pengh  Is  the  son  by  a  former 
marriage  of  Peter  P.  Pengh,  deceased.  The 
defendant  Thomus  was  made  party  defend- 
ant as  the  tenant  of  Edwin  De  W,  Peugh  in 
possession  of  the  premises  sued  for. 

Peter  P.  Peugh  died  In  February,  1908. 
This  suit  was  filed  Jtfarch  SI.  1909.  The 
plaintiff  claims  title  nnder  a  deed  purport- 
ing to  have  been  execnted  by  Peter  P.  Peugh 
In  September,  1893,  and  filed  for  record  in 
the  ofl3ee  of  the  recorder  of  deeds  for  Living- 
ston county,  April  4,  1908,  after  the  death 
of  Peter  P.  Peugh. 

The  petition  in  the  usual  form  states  a 
cause  of  action  in  ejectment;  the  answ^  is 
a  general  denial.  The  plaintiff  off^d  In 
evidence  the  deed  mentioned  and  evidence  as 
to  the  rents  and  profits  of  the  land,  and 
rested. 

The  defendants  offered  evidence  for  the 
purpose  of  showing  that  the  deed  under 
which  the  plaintiff  claimed  was  a  forgery. 
On  that  issue,  as  to  whether  the  deed  was 
genuine  or  a  forgery,  a  large  volume  of  evi- 
dence was  offered  on  each  side.  A  number  of 
witnesses  who  were  familiar  with  the  signa- 
ture of  Peter  P.  Peugh  and  a  number  of  ex- 
perts testified.  The  evidence  for  the  defend- 
ants tended  to  show  that  the  signature  was 
not  genuine,  and  that  for  the  plaintiff  tended 
to  show  it  was  the  genuine  signature  of  Peter 
P.  Peugh.  The  notary  who  took  the  acknowl- 
edgment. Fred  J.  Oould,  was  sworn  and 
placed  upon  the  stand  by  the  defendant.  He 
testified  that  the  Impression  of  the  notary's 
seal  on  the  certificate  of  acknowledgment  was 
not  his  seal,  and  that  the  writing  of  the  word 
"seal"  in  the  middle  of  the  impression  was 
not  In  his  writing.  He  stated,  however,  that 
the  deed  and  certificate  of  acknowledgment 
were  In  his  (Oould's)  handwriting.  Includ- 
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Ing  the  signature  to  the  adknowledgment: 
that  he  was  acquainted  with  the  handwrit- 
ing of  Peter  P.  Peugh,  and  In  Ills  Judgment 
the  signature  to  the  deed  was  the  genuine 
signature  of  Peugh.  He  had  no  recollec- 
tion of  the  transaction,  whl<^  occurred  18 
years  before,  because  he  took  so  many 
acknowledgments,  but  be  was  sure  he  would 
not  have  certified  to  the  acknowledgmoit 
without  the  genuine  signature. 

The  original  Instrument  toaether  with  a 
number  of  other  instruments  containing  the 
genuine  signature  of  Peter  P.  Peu^  have 
been  filed  here  with  the  record  for  the  court's 
lniq}ection.  Other  facts  pertinent  to  the 
questions  raised  wlU  be  considered  later  la 
the  <q>Inion.  The  Jury  returned  a  verdict  la 
fovor  of  the  d^ttndaati,  and  tba  ^Intlff 
appealed. 

[11   I.  The  plaintiff  assigns  as  error  the 

admission  by  the  court  of  testimony  t4H»iT>ing 
to  show  the  signature  of  Peter  P.  Peagb  was 
not  genuine  because  there  was  no  plea  of 
non  est  factum.  The  defendants,  nnder  tlie 
general  denial,  could  show  any  fact  wbldi 
would  tend  to  Impair  the  evidence  offered 
by  plaintiff  in  support  of  her  (»se;  they 
could  show  any  ftict  whldi  would  destroy 
the  validity  of  the  deed  as  an  effective  in* 
atrummt  of  conveyance,  including  proof  that 
it  was  a  forgery.  Pattern  v.  Fox,  16»  Mo. 
lOe,  69  8.  W.  287;  Carter  v.  Mut.  Life  Ins. 
Ca,  276  Mo.  84,  204  S.  W.  loc  dt  402,  L. 
B.  A.  1918F.  325. 

If]  II.  The  defendants  offered  evldcfnce 
to  show  that  Peter  P.  Pengli,  after  the  date 
of  the  deed  under  which  the  plaintiff  claims, 
was  in  possesion  of  the  land,  collected  th* 
rents,  and  paid  taxes  on  it  This,  it  Is  claim- 
ed, was  error.  In  recent  cases,  this  court 
has  held  that  the  Married  Women's  Act  of 
1839  gives  a  wife  exclusive  control  of  her 
real  estate,  and  the  husband  has  no  rig^t  to 
collect  roits,  control  or  possess  it  unless  be 
does  it  under  her  authority  as  her  agent 
RIggs  T.  Price.  2n  Mo.  loc.  dt  354,  210  8. 

4^;  Teck«ibrock  v.  McLaughlin,  246 
Mo.  lot  clt  718,  719, 152  S.  W.  38;  Powell  t. 
Powell,  207  Ma  loc.  dt  128.  129,  183  a  W. 
625.  188  S.  W.  705;  Gross  v.  Huffman.  280 
Mo.  040,  217  S.  W.  loc  dt.  523;  Brooks  v. 
Barker  (No.  21532)  228  S.  W.  805,  not  yet 
tofflclally]  reported. 

Under  these  authorities  the  possession  ot 
the  husband  and  his  payment  of  the  taxes 
on  the  premises  might  be  said  to  Indicate 
that  the  land  was  his  and  not  the  land  of 
bis  wife,  and  thereby  throw  B<»ne  light  upon 
the  question  at  Issue,  that  la,  whether  the 
deed  under  which  plaintiff  claims  was  gen- 
uine. His  possession  and  control  of  the  land, 
unexplained,  therefore  would  be  competent 
for  what  It  was  worth.  It  would  be  then 
open  for  explanation,  either  that  be  claimed 
It  as  hia  own  or  that  be  was  acting  tta  her. 
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Tbere  waa  no  arror  In  the  admlssloii  of  that 

evidence.  . 

[3]  in.  The  defendants  offered  la  evi- 
dence the  will  of  Peter  P.  Peugb,  execoted 
in  1908,  Just  before  his  death.  It  was  ad- 
mitted over  objection  of  the  plaintiff.  The 
will  gave  the  widow  $3,600,  the  household 
and  kitchen  fnrDltnre,  and  permitted  her  to 
remain  In  the  mansion  house  for  a  period  of 
six  months,  and  made  E.  De  W.  Peugh  re- 
siduary legatee. 

There  Is  nothing  In  the  evidence  to  show 
the  value  of  the  estate  left  by  Peter  P. 
Peugh;  there  was  no  erpedflc  devise  of  the 
land  described  In  the  deed  under  which  the 
plaintiff  claims,  and  nothing  In  the  circum- 
stances which  would  show  that  the  bequest 
in  the  wHl  affected  the  issue.  Peugh  might 
well  have  given  his  wife  the  land  In  gues* 
tion,  and  lllcewtse  have  made  the  provlsioa 
In  the  wllL  The  evldoioe  was  emmeooalr 
admitted. 

[4]  IV.  In  the  first  Instruction  given  on 
behalf  ot  the  defendants  the  court  directs 
the  Ju^B  attention  to  the  Issce  as  to  wheth- 
er the  paper  writing  porporttng  to  be  the 
'  deed  of  Peter  P.  Peogb  was  signed  bim, 
and  proceeds: 

court  farther  Instmcts  jcu  that  In  mak- 
ing up  yonr  verdict  In  this  cue  you  may  take 
into  conBidera^on  all  the  facts  and  dream* 
itBDces  detailed  in  evidence,  and  tmlesa  yon 
believe  sAd  find  from  tibe  evidence  that  said 
Peter  P.  Peagh  trigned  and  delivered  to  plain- 
tiff, in  his  lifetime,  the  Instrament  of  writing 
marked  Exhibit  A,  of  date  September  23,  1803, 
and  filed  for  record  April  4,  1008.  and  that 
platntiff  took  pofesessloD  of  said  premises  under 
said  Inetroment  of  writing  In  person  or  by  ber 
deceased  husband,  daixning  to  own  the  same, 
and  so  held  the  possession  thereof  to  the  date 
of  the  desth  of  said  Peter  P.  Peugh,  then  your 
verdict  must  he  for  the  defendants." 

This  instruction  is  clearly  erroneous.  The 
Jury  might  have  found  that  the  deed  was 
genuine,  and  they  necessarily  would  have 
had  to  find  for  the  defmdants  If  the  plain- 
tiff had  not  been  In  possession  all  the  time 
from  the  execution  of  the  Instrument  until 
the  death  of  Peter  P.  Peugh.  Under  the 
evidence  In  the  case  as  the  record  shows  It 
possession  was  wholly  immaterial.  The 
widow  did  not  have  to  take  possession  If 
she  showed  title  to  the  premises.  There  was 
no  evidence  that  she  was  ever  In  possession, 
so  that  the  instructi(Hi  was  equivalent  to  a 
peremptory  direction  to  the  Jury  to  find  for 
the  defendants. 

It  is  suggested  that  perhaps  the  statute  of 
UmUatlous  might  come  into  the  case.  It  is 
unnecessary  to  determine  or  discuss  wheth- 
er, or  imder  what  circumstances,  a  husband 
may  hold  his  wife's  land  in  adverse  posses- 
sion so  as  to  rlp«i  title  in  himself.  Under 
the  facts  presented  In  the  record,  there  Is 
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notblng  to  show  that  his  possession  and  con- 
trol of  the  land  was  adverse  to  his  wife. 

[fi]  T.  The  appellant  assigns  as  error  that 
much  Incompetent  evidence  was  Introduced 
on  behalf  of  the  defendants  over  her  ol>> 
Jectlon.  We  are  unable  to  review  the  assign- 
ment any  further  than  has  been  done,  be- 
cause we  cannot  find  that  the  plaintiff  prop- 
erly preserved  specific  objections  to  Qie  In- 
troduction of  any  evidence. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed  and  the  cause  remanded. 

BAmDY.  C  not  sitting. 

PER  CUBIAM.  The  for^^olng  opinion  by 
white;  O.,  Is  adopted  aa  the  opinion  of  the 
court 

AU  the  Judges  eonem^ 


MEFFERT  V.  LAWSON.   (No.  22135.) 

(Supreme  Court  of  Missouri,  DiviciOD  No.  2. 
June  23,  1821.   Motion  for  BehMring 
Denied  July  1»,  19^.) 

1.  EvMMwe  <...iSOIl,  590— Intel  11  geece,  experl- 
oaoB,  iiterost,  sta,  oossiderod  Is  detsmilnlBi 
prebstlve  lores  of  tsatlmony. 

In  weighing  and  measuring  the  testimony  of 
witnesses  to  satlBfaetorlly  determine  Its  pro- 
bative force,  their  intelligence,  experience,  fs- 
miliarity  with  the  matter  in  controversy,  and 
interest  or  lack  of  interest  in  the  result  msy 
be  fairly  taken  Into  conslderatioB. 

2.  LlBltstles  sf  aotlsBS  «sbI95(2),  197(4)  ~ 
No  pressBiptlsB  thst  IsdorssMSSt  of  part 
paysMSt  was  sisis  st  tlais  It  bsars  data; 
proof  asMe  frosi  Isdorsssiest  sacessaiy  to 
•how  part  payaeat. 

There  Is  no  presnmption  tiiat  an  Indorse- 
ment of  a  payment  on  a  'promissory  note  was 
made  at  the  time  it  bears  date,  and,  to  remove 
the  bar  of  limitations,  it  Is  necessary  to  adduce 
other  evidence  than  the  mere  production  of 
the  note  with  a  credit  thereon  bearing  a  date 
which  would  have  that  effect 


3.  LImltatlos  of  aeOoss  ^197(4)— Maklsi  of 
oredit  en  sote  bsfors  bar  or  sotsal  paysisat 
n  est  be  shows. 

To  remove  the  bar  of  limitations  by  tea- 
sou  of  a  part  payment  credited  on  a  note,  it 
is  necessary  to  show  that  the  credit  was  actu- 
ally made  by  the  owner  of  the  note  or  by  his 
direction  at  a  time  when  the  note  was  not  bar- 
red, or  by  more  direct  evidence  that  the  pay- 
ment was  seto^  made  by  the  maker  at  sndi 
time. 

4v  Limitation  of  actioas  <^ig7(4)— Proof  that 
holder  Indorsed  credit  on  note  before  bar 
prima  facie  proof  of  payment 

If  it  be  shown  that  a  credit  was  Indorsed  on 
a  note  by  the  holder  at  a  time  when  the  note 
was  not  barred,  and  when  the  credit  was  con- 
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leQiwntly  aialnst  Us  tntcreat,  this  wOl  fornldt 
prima  fade  prtfof  that  pajment  was  mad«  at 
that  time  preveotiDg  the  bar  of  the  statute  In 
the  abaeiiM  <rf  m  ahowin^  to  the  contrary. 

5.  UnHaNSR  of  aotloas  ^187(4)— Evldtnoe 
liMuflldeat  t»  show  part  paymeiiU  Indoread 
OH  iotas. 

In  8B  action  on  notes  of  a  decedent  bearing 
faidoraements  of  parments  daimed  to  have  been 
made  by  him  and  to  remove  the  bar  of  limita- 
tiooH,  evidence  fteld  InSuffideat  to  show  that  the 
payments  were  made  whoi  dated,  or  at  any  oth- 
er time. 

6.  Aiteratloa  of  Instmments  «=»27(t),  30  — 
PrsauMsd  made  before  exeoatioii  snlesa  aus- 
picious, when  M  becomes  a  Jury  qsestlon. 

AlterationB  and  erasures  on  written  Instm- 
ments are  presumed  to  have  been  made  at  or 
prior  to  the  time  of  their  execution  unless  the 
alteratloQ  or  erasure  appears  snepidoos  on  its 
face,  in  which  case  there  is  no  presumption 
and  the  time  when,  the  person  by  whom,  or  the 
interest  for  which  the  alteration  was  made 
are  matters  of  fact  to  be  found  by  the  jnry  op- 
on  proof  addnced  by  the  party  offering  the  in- 
atrument  in  evidence. 

7.  Aiteratloa  of  iBstrumoiits  «=»2-^lteratlon 
of  date  or  amoant  of  note  Is  material,  aad 
mast  be  explalaed. 

Under  Rev.  St  1919,  {  911.  alterations  In 
the  d&te  or  sum  payable  in  a  note  were  material 
alterations,  which  should  have  been  explaised. 

8.  Appeal  and  error  «=»I050(I)— Evidence  «s> 
275</2,  New,  vol.  18  Key-No.  Series— Statement 
of  decedent  held  Inadmissible  and  prejudicial 
when  not  shown  to  have  roferred  to  matter  In 
oontroversy. 

In  an  action  on  notes  of  a  decedent  claim- 
ed to  have  been  tahen  out  of  the  statute  of  lim- 
itations by  the  indorsement  of  part  payments 
thereon  by  the  decedent,  testimony  that  when 
the  decedent  was  In  extremis  he  ttdd  a  witness 
that  he  had  "fixed  his  notos,  and  he  will  get 
bis  money"  was  inadmissible,  and  ito  admission 
prejudicial,  In  the  absence  of  evidence  coonect- 
ing  the  statement  with  the  notes  or  identifying 
in  some  manner  the  person  referred  to. 

Appeal  from  Oircnit  Court,  Jackson  Ooun- 
ty;  O.  A.  Lucns,  Judge. 

Proceeding  Instltiited  In  the  probate  court 
by  Charles  Meffert  against  M.  E,  Lawson, 
executrix,  etc..  of  Joaepb  F.  Meffert.  Judg- 
ment  for  plaintiff  was  affirmed  in  the  circuit 
court,  and  defoidaut  appeals.  Beversed  and 
remanded. 

Lathrop,  Morrow,  Fox  ft  fifoOTe  and  Geoi^ 
W.  Day,  all  of  Kansas  City,  for  app^nt 

Kelly,  Buchfaols,  KimbreU  &  O'Donnell,  of 
Kansas  City,  for  reepondait 

WALKEB,J.  The  plalntlff  filed  a  petition 
In  the  probate  court  tit  Jackson  county  for 
t2te^owance  of  a  claim  against  the  estate  of 
Joaepb  F.  Meffert,  based  on  three  promissory 
notes  allied  to  have  been  made  by  the  latter 
to  the  plalntlff.  A  verdict  was  rendered  by  a 


Jai7  In  favor  of  Hie  plaintiff,  fran  wUcb  an 
appeal  was  perfected  to  the  cfrcnit  conrL 
Upon  a  trial  in  that  court  a  Judgment  was 
rendered  May  2,  1919,  in  favor  of  plaintlfl, 
from  which  the  defendant  appeals. 

The  petition  on  which  this  action  is  based 
is  in  three  counts:  The  first  is  on  a  note 
made  to  plaintiff  by  Joseph  F.  Heffert,  on 
November  14,  1901,  for  (2,950,  with  the  fol- 
lowing Indorsemmt  on  the  back  of  same: 
"By  ca^.  October  24,  1011.  on  vrlthin  note 
$50.00."  The  second  is  on  a  note  made  to 
plalntlff  by  Joseph  F.  Meffert,  November  14, 
1902,  for  $500,  with  the  following  Indorse- 
:  mmt  on  the  back  of  same:  "By  cash.  October 
21,  1912,  on  within  note  $10.00."  The  third 
is  on  a  note  made  to  plaintiff  by  Joseph  F. 
Meffert,  June  8,  1913.  for  $200.  The  last- 
mentioned  note  Is  conceded  to  be  valid,  and 
Is  not  contested. 

Thos.  A.  Hardwicke,  a  barber,  testified  for 
the  plaintiff  as  to  his  familiarity  with  the 
handwriting  of  the  deceased;  that  he  bad 
known  the  l&tter  for  about  20  years,  and  had 
frequently  seen  him  write;  that  he  was 
careless  fa  his  writing ;  that  he  had  none  of 
his  writing  at  the  time,  but  had  formerly  had 
one  or  two  prescriptions  given  him  by  the  de- 
ceased, who  was  a  doctor,  and  that  he  got 
one  of  these  from  a  drug  store  where  be  had 
left  it  "and  It  was  exhibited  to  the  Jury;" 
that  this  prescription  was  in  the  handwriting 
of  the  deceased ;  witness  then  Identified  the 
indorsements  on  the  back  of  the  notxs  as  be- 
ing in'  the  same  handwriting. 

William  Meffert.  a  brother  of  the  plaintiff 
and  of  the  deceased  testified  to  his  familiari- 
ty with  the  handwriting  of  the  latter;  that 
the  notes  sued  on  and  the  indorsements  there- 
on were,  In  his  opinion,  fa  the  handwriting  of 
the  deceased.  In  response  to  an  inquiry  as  to 
whether  he  had  had  a  discussion  with  the  de- 
ceased a  few  hours  before  his  death,  concem- 
fag  amounts  owing  on  notes  signed  by  tlie  de- 
ceased, be  replied  that  tiie  deceased  said:  "I 
have  fised  his  notes  and  he  will  get  his  mon- 
ey." That  this  was  practically  all  he  said  In 
connection  with  that  matter.  Further,  that 
the  "hundred  and  twenty-nine"  on  one  of  the 
notes  waa  In  Dr.  Jos^th  Meffert'u  handwrit- 
ing. , 

On  cross-examination  this  witness  stated 
that  except  casually  on  two  or  three  occa- 
slons  he  had  not  seen  the  deceased  for  ahout 
25  years;  that  when  the  daughter  of  the  de- 
ceased sent  the  witness  word  that  ber  father 
was  dying,  a  day  or  two  before  his  deatli,  he 
at  first  refused  to  go  to  see  him,  but  finally 
went;  that  the  deceased  was  not  consdous 
when  the  witness  first  saw  him,  but  that  he 
brought  him  to  consciousness.  Contfauing, 
the  witness  said: 

*^  say  he  was  eonacions  and  I  brought  Mm 
there  purposely.   He  was  unconscious,  he  waa 

under  the  influence  of  hyocene,  catome,  and  mor- 


^»ror  other  omm  see  Mm*  topic  and  KET-NUUBUR  lo  mU  Key-Numbered  Disests  and  JodexM 


Digitized  by  Google 


MoO  MBFgEttT 

(III 

pbine,  utd  they  had  been  doping  him  with  one 
shot  right  after  another  ontil  I  arrived,  when 
I  changed  that  formula.  I  never  saw  him  for 
probably  two  hoare  after  I  got  there,  until  he 
became  conaciona,  and  then  they  asked  for  me 
to  be  admitted.  I  treated  him  after  I  arrived, 
to  restore  consdousness.  He  was  really  mud- 
dled from  byocene,  what  we  call  a  mild  deliriun, 
dae  to  the  action  of  the  drag;  he  was  not  nor- 
mal when  I  got  there.  In  two  hours  after,  he 
knew  people.  He  was  still  partially  conscious, 
practically,  you  might  say,  in  a  subconscione 
state,  under  the  influence  of  a  drug.  I  simply 
withdrew  tliat;  that  was  early  in  the  evening, 
after  my  artiral  about  10  o'clock,  as  I  remem- 
ber. I  saw  him  about  midnight,  or  possibly 
earlier.  I  cannot  say  the  exact  hour.  I  stop- 
ped the  administration  of  the  drug,  he  talked  to 
me  in  the  morning  about  B  o'clock,  and  died 
about  S  that  eTenlng.  I  wo  wltii  blm  that 
mondng  abont  three-iivarten  of  an  hour;  I 
seen  him  again;  I  waa  right  with  him  when  he 
died.  He  waa  not  consdona  all  the  time.  He 
became  conadona  in  the  afternoon,  about  2  or 
S  o'dock,  maybe  4.  The  coma  deepened  until 
he  became  absolutely  uneonsdous.  There  is  no 
scratching  or  erasure  on  the  $600  note  that  I 
can  see.  The  handwriting  on  the  back  ia  Dr. 
Meffert'a  handwridng— the  indorsement.  So  far 
as  my  judgment  la  concerned,  I  would  aay  ab- 
solutely BO.  Uy  rcaaon  la  famlUaritar  with  bfa 
handwriting;  that  I  haven't  aeen  it  would  make 
no  difference.  Ton  get  an  impression  of  this 
caae,  don't  yon?  You  know  that  aa  well  as  I 
do,  and  to  show  yon  a  aimilaritr  in  that  letter, 
this  front  part  of  the  letter  ia  one  of  the  lettera 
I  refer  to.  This  is  one  of  the  letters  I  found 
at  home  among  other  letters,  and  I  picked  that 
np  to  compare  this  with  your  notes  at  the  oth- 
er trial;  that  la  tha  reason  I  bad  this  letter  in 
my  poaseaaion." 

ThCTe  were  two  Ictten.  Another  letter 
was  exhibited  In  regard  to  which  the  witness 

Bays: 

"That  Is  also  my  brother**  handwriting;  that 
was  written  long  joua  ago;  probably  SO  25 
year*  ago."  ^ 

Then  foltows  a  long  iUtement  by  the  wit- 
nesa  wholly  Irrderant  to  tiw  natme  of 
Ufl  perwnisl  relations  with  the  deceased.  On 

redirect  examination  the  witness  said: 

"That  note  handed  to  me  appears  to  have 
■cratdias  on  it;  also  this  cme  is  certainly  with 
those  that  are  seratched.  The  word  'May'  ia 
written  under  the  word  'Jane'  in  pendl  on  the 
9200  note.  I  cannot  make  that  out;  tliere  is 
some  writing  there  under  '2*;  the  word  June 
haa  been  written  over  thaL  It  appears  tiiere 
under  the  words  'Chs.  Meffert.'  There  has  been 
some  writing  there  that  has  been  scratched  out, 
and  in  the  $200  note.  I  did  not  visit  with  my 
brother,  the  doctor,  Joseph  Meffert,  in  my 
mother'a  home  when  I  went  to  Emporia;  we 
sever  met  tiiere.** 

On  further  cross-examination,  tbe  witness 
nld: 

"I  aaked  him  [deceased]  in  regard  to  Ghar- 
ley'a  note;  he  remarked  'These  notea  were  all 
il^  and  woold  be  paid.' " 
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That  waa  the  snbstance  of  what  I  tssUfled 

to  In  the  other  trial.  Thos.  A.  Hardwlcke,  re- 
called for  further  cross-examination  said: 

"I  never  looked  fo?  any  more  prescriptions  or 
j-eceipts;  my  buafaieBS  is  that  of  a  barber;  I 
have  ndthing  to  do  with  handwriting,  only  just 
our  laundry  and  writing  laundry  names,  differ- 
ent names.  I  am  no  expert;  I  saw  tiie  doc- 
tor's handwriting  on  these  prescriptions,  which 
I  turned  in  to  the  drunrist,  and  I  had  two 
receipts,  and  that  is  all  the  familiarity  I  had 
with  Us  handwritbu." 

The  wife  of  the  witness  HudwiaEeb  testlfr- 

ing  for  plalntlfr,  said: 

"I  knew  Dr.  Joseph  F.  Ifeffert  In  his  life- 
time, 12  or  14  years;  I  knew  his  brother  Char- 
ley (the  plaintiff)  and  Charley's  wife;  I  heard 
some  talk  of  a  trade  between  Dr.  Joseph  Mef- 
fert and  his  brother  Charley,  for  real  estate  in 
Kansas  City.  I  took  two  or  three  trips  with  my 
sister-in-law  to  look  at  places.  After  we  had 
looked  at  two  or  three  places,  the  doctor  said, 
'Wen,  if  yon  want  the  property  I  will  see  that 
yon  get  it  I  owe  Charley  between  $S,600  and 
$3,700  on  tiiese  notes,  and  the  trade  will  more 
than  pay  tor  the  property.'  I  know  the  hand- 
writing of  Dr.  Joseph  Meffert,  the  $3,974  note 
dated  July  20,  1915,  payable  to  Mar?  Meffert, 
is  in  Dr.  Mefferfs  handwriting,  and  so  Is  the 
note  of  September  6,  1916.  $2,000,  payable  to 
Mary  Meffert,  and  the  $2,9C0  note  of  Novem- 
ber 14,  1901.  payable  to  Chaa.  Meffert  In  my 
judgment  the  words  twenty-nine  hundred'  are 
in  Dr.  Meffert'a  handwriting,  and  so  Is  the  in- 
doreement  on  the  $600  note,  1902,  the  words 
■by  cash,  October  21,  1912,  on  within  note 
$10.00l'  Jn  my  opinion.  Dr.  MelTert  wrote  those 
words.  In  my  oplni<m  Dr.  Meifert  wrote  the 
figures  *2— 16^'  and  signed  hia  name  on  the  re- 
ceipt for  $10,  December  4, 1916,  reading:  "Be- 
ceived  from  Pipps  Taylor,  rent  3602  East  15th, 
till  December  1,  1915,  Joseph  T,  Meffert*  I 
am  the  wife  of  Mr.  HardwiiAe;  my  husband's 
sister  ia  Charley  Meffert's  (the  plaintiff's)  wife. 
I  have  talked  with  Dr.  Meffert;  be  said  he 
owed  Charley  aome  money,  nnd  would  pay  it; 
he  said  be  ow(»d  between  $3,600  and  $3,704^ 
with  interest  If  they  did  not  get  the  amonnt  I 
stated  in  ray  testimony  at  the  former  trial, 
that  is  not  my  fault  I  remember  It  because 
the  doctor  said  it  at  my  house.** 

Cross-examined  as  to  the  appearance  of 
the  faces  of  ibe  notes,  the  witness  found  no 
evidrace  of  any  erasure  or  other  Indications 
of  a  change  In  the  note  since  it  was  original- 
ly written.  Witness  has  had  no  experience 
in  the  noatter  of  handwriUn^  or  the  c<nD- 
parlson  of  sama 

A  Mrs.  Baker  testified: 

"I  am  the  sister  of  Dr.  Joseph,  and  of  Char- 
ley and  wmiam  Meffert;  I  have  lived  in  Lib- 
erty practically  all  my  life.  I  have  seen  my 
brother.  Dr.  Joseph  Meffert  sign  different  pa- 
pers; I  think  I  know  his  handwriting.  My 
opinion  is  that  the  $2,000  note,  payable  to  the 
order  of  Mary  Meffert,  is  in  his  handwriting. 
In  the  last  five  or  six  yeara  before  his  death, 
I  saw  him  do  writing  very  littie.  He  did  not 
do  any  wxitlnf  at  our  home  lA  alL  Only  if  he 
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wanted  a  little  change  from  Ma,  he  would  make 
a  little  Qote  and  sign  It  to  her.  That  is  all  the 
writing  he  ever  done — he  never  gave  me  a  line; 
I  never  had  any  basinesa  transactions  with  him; 
the  only  ones  I  ever  saw  were  some  he  gave 
my  mother."  «> 

Disclaiming:  any  knowledge  of  the  hand> 
writing  of  the  deceased,  other  than  as  indi- 
cated, the  witness  said: 

"As  far  as  bis  name  to  the  notes  la  concern- 
ed,  X  think  he  wrote  his  name.  That  looks,  to 
my  opinion,  like  his  writing  in  the  body  of  the 
note,  tbe  words  'twenty-nine  hmidred,*  and  the 
figure  *2.*  Of  course,  that  may  he  his  writing 
or  may  not;  of  course,  I  can't  tell.  I  didn't 
see  him  do  it.  I  don't  know  whether  it  is  or 
not.  I  signed  the  paper  at  Mr.  Lswson's  of- 
fice, saying  I  knew  nothing  about  this  case.  He 
did  not  show  me  tbe  notes.  I  told  him  I  didn't 
know  anything  about  the  notes.  I  told  him  I 
had  not  seen  the  notes.  I  have  not  seen  enough 
of  the  doctor*!  handwrftinf  to  be  able  to  tell 
aboat  Ids  signatnre." 

She  conid  not  remember  to  have  heard  the 
doctor  say  anything  about  any  Indebtedness 
to  hia  brother  Charley. 

**I  never  spoke  to  him  about  his  business  at 
an.  Of  conrse,  I  know  that  yon  know  that  he 
owed  Charley  some  money.  I  can't  jnst  re- 
member; it  was  probably  13  or  19  years  ago; 
it  was  a  long  time  ago  since  I  heard  from  any 
■onree  be  owed  Charley.** 

This  WHS  all  tbe  evidence  for  the  platntiCT. 
The  testimony  for  the  defendant,  was  as 
follows: 

John  S.  Major,  president  of  the  First  N&- 
tloual  Bank  of  Libert,  testified  as  follows: 

"I  am  in  the  banking  business;  I  have  been 
for  22  years.  I'  was  acquainted  with  Dr.  Jo- 
seph Meffert  in  bis  lifetime.  He  was  a  custom- 
er of  our  bank  when  I  came  there  in  1897;  he 
had  been  before,  but  I  don't  know  bow  long. 
He  carried  an  account  there  up  until  the  time 
of  bis  death,  and  I  had.  his  checks  often.  I 
became  familiar  with  Ills  huidwriting.  It  ia  a 
part  of  my  bnsfness  to  familiarize  myself  with 
handwriting,  as  an  active  official  of  tbe  bank. 
The  indorsements  on  the  back  of  the  two  notes, 
the  one  for  $500,  and  tbe  other  for  $2,950,  are, 
in  my  opinion,  not  in  the  handwriting  of  Dr. 
Meffert.  Looking  at  the  word  'hundred,'  on  the 
note  for  $2,950,  it  appears  that  there  has  been 
a  line  drawn  thereon  and  extended  out  to  the 
word  'dollars,*  and  tbe  line  erased  and  the  word 
'hundred,'  written  over  it.  There  is  a  char- 
acter Joining  the  top  of  the  two  strokes,  form- 
ing the  letter  'H,*  in  the  word  'hundred,'  that 
is  the  same  character  as  the  '&'  out  at  the  end 
of  It.  Also  at  the  end  the  'hundred'  under  the 
line  is  printed,  and  the  '50*  Is  written  over,  as 
'50/100'.  If  the  line  was  drawn  from  the  'twen-: 
ty-nioe*  it  would  read  'twenty-nine  fifty.' 

"In  the  $500  note,  the  '2*  figure  in  1902  shows 
to  have  been  written  over  an  erasure.  You  can- 
not make  out  distinctly  what  is  under  there;  it 
looks  like  it  might  be  a  '1,'  but  I  am  not  sure 
about  that,  but  the  "2'  has  evidently  been  writ- 
ten  over  the  other,  with  a  different  colored  ink. 
One  has  turned  brown,  and  the  other,  tbe  *2,*  in 


'  black  ink,  has  not  turned  brown.  Tbe  date 
seems  to  me  to  originally  have  been  1901. 
There  is  a  payment  *by  cash,  October  21.  1912, 
on  tbe  note  for  $10.00.*  I  am  familiar  with 
Dr.  Joseph's  signature.  That  is  his  signature 
on  this  note.  Dr.  Meffert  was  a  careless  man 
in  his  way  of  writing.** 

Having  r^d  the  foce  of  the  $200  note,  con- 
ceded to  be  genuine,  the  witness  stated: 

"This  reads  two  hundred*  with  dollars  and 
then  interest;  very  carelessly  and  loosely 
drawn.  It  is  plain  that  tbe  word  'May*  was 
erased  and  Jmie  written  over  it  on  thia  note, 
and  tbat  the  handwriting  Is  that  of  Dr.  Mef- 
fert, and  the  two  bnndred'  ia  written  over  tbe 
erased  word  'received';  at  least,  that  Is  what 
the  face  of  the  note  indicates.  There  seems  to 
have  been  an  erasure  where  tbe  name  of 
'Charles  Meffert'  now  appears  in  the  note." 

-  The  witness  is  here  examined  at  length 
about  the  distinguishing  differences  between 
the  similarity  and  dissimilarity  in  the  figures 
appearing  on  the  different  notes,  as  indica- 
tive of  the  amounts  of  same, 

John  L.  Dougherty,  cashier  of  the  Commer- 
cial Bank,  at  Liberty,  who  has  occupied  that 
position  for  15  years,  testified  as  follows: 

"In  connection  with  my  business,  I  have  had 
occasion  to  give  attention  to  the  matter  of 
handwriting  and  the  signatures  of  people  and 
the  identification  of  their  writing.  We  have  to 
know  onr  customers*  signatures;  naturally  we 
pick  up  information  about  handwriting.  My 
position  has  required  me  to  do  that  kind  of 
work.  I  knew  Dr.  Joseph  Meffert  all  my  life, 
nearly;  he  did  most  of  his  banking  basin  ess, 
while  I  was  with  tbe  Commercial  Bank,  at  the 
First  National,  but  he  did  some  boainess  with 
us.  I  had  occasion  to  see  his  checks,  and  also 
to  pass  on  them.  At  times  he  had  an  account 
in  our  banlE.  I  am  familiar  with  his  handwrit- 
ing.** 

Shown  Ihe  two  notes,  one  for  $2,950  and 
the  other  for  $500,  the  witness  stated: 

"That  the  Indorsements  on  the  back  of  same 
were  not  in  the  handwriting  of  Dr.  Meffert;  the 
signatures  seem  to  be  in  hie  writing.  On  the 
note  for  $2,950,  it  looks  like  the  'hundred'  had 
been  scratched  out  between  twenty-nine  and 
50/100  dollars,*  and  the  space  written  over. 
The  top  stems  of  the  'H'  seem  to  have  been 
changed.  The  'hundred*  and  twenty-nine*  is 
heavier,  as  would  be  natural  when  written 
over  an  erasure.  It  looks  very  much  as  though 
there  had  been  a  tine  drawn  there,  running  from 
the  twenty-nine*  to  the  cents,  '50/100,'  and  the 
*H*  looks  like  it  had  been  made  with  two 
strokes,  and  then  afterwards  another  added. 
At  first  glance,  if  it  was  by  itself,  you  would 
not  know  whether  it  was  intended  for  an  'H'  or 
not.  On  the  $600  note,  it  looks  to  me  like  the 
*2'  had  been  erased  and  written  over  witii  a 
different  colored  ink." 

On  cross-examination,  witness  stated: 

"TbiLt  if  he  was  called  on  to  paj  a  check  for 
'two  thonsand,  nine  hundred  fifty*  he  would  not 
pay  it,  because  there  is  nothing  there  to  iadl- 
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cate  that  It  ta  ddUn.  There  Is  nothins  to  in* 
dicate  that  there  is  dtdlare,  except  the  dollar 
mark  in  front  of  it  and  that  is  imperfect  It 
is  not  '$29.50'  fifturee,  and  it  ain't  '$2,950.' 
There  ie  no  eymbol  or  anythins  to  indicate  to 
me  whet  it  was.  It  looks  to  me  like  the  figures 
'$2,960'  are  Joseph  Meffert's,  bat  I  couldn't  teU 
without  a  good  many  more  of  them  to  compare 
with  it  than  I  have.  I  would  not  say  that  those 
fleares  following  the  dollar  mark,  '^9S0,'  were 
written  by  Joseph  Heffert  for  $2,960.  This 
note  which  you  ahow  me  as  having  been  made 
to  his  mother  looks  like  the  doctor*!  handwrit- 
ing. I  would  swear  to  it  as  weQ  as  I  can  swear 
to  anything.  The  word  'hundred'  Id  the  $200 
note  is  written  over  an  erasure.  The  signatore 
to  that  note  is  in  his  writing.  It  looks  as 
thoQgh  the  $200  note  had  been  written  on  some 
kind  of  a  blank  receipt.  The  doctor  was  a  slov- 
enly man  in  making  his  checks  and  notes,  at 
times.  I  knew  Dr.  Joseph  Meffert  idl  my  life, 
and  I  don't  know  whether  he  ever  drank  or 
not.  I  think  the  doctor  wrote  the  note  which 
you  have  shown  me,  to  hia  mother,  and  also 
the  $200  note.  I  think  he  wrote  the  word  'hun- 
dredC  in  the  $600  note.  I  don't  recall  that  he 
ever  borrowed  money  from  our  bank." 

James  H.  Southwell,  director  of  a  Jflcro- 
Koplcal  Pharmacy.  In  Kansas  CHty,  testified: 

"That  he  had  about  80  years'  experience  in 
this  Una  of  work.** 

Shown  the  $500  note,  he  stated: 

"That  this  note  is  written  In  the  common  ink 
used,  called  fluid,  or,  as  chemists  call  it,  iron 
nutgall  ink.  except  the  figure  '2'  which  is  writ- 
ten in  common  black  or  logwood  ink.  I  tested 
this  note  in  different  places,  first  the  figures, 
then  the  signature,  ud  fonnd  that  the  '9'  and 
ff  were  written  In  Iron  nutgall  ink,  common 
writing  fluid,  such  as  Carter's,  Sanford'e,  or 
Amold^s,  while  the  la  written  in  logwood 
potassium  ink,  or  common  black  ink.  These  are 
the  two  kinds  most  commonly  used  for  businesa 
purposes.  The  body  of  the  note  and  all  of  the 
date  except  the  '7  Is  ta  one  kind,  and  the  ^ 
Is  In  another  Idnd.** 

Tbls  t>  fMlowed  by  a  long  statemmt  of  the 
witness  as  to  the  conatltaent  elements  of  the 
dUFer^it  kinds  of  Ink  and  the  tests  used  In 
determining  tbelr  nature.  Gontlnuli^,  the 
witness  said: 

**I  put  the  $2,960  note  through  these  teats. 
I  found  that  it  was  entirely  written  in  one  kind 
of  ink.  and  examined  the  word  'hondrod'  mi- 
croscopically, and  found  a  Une  of  erasure  that 
ran  from  a  Utile  thia  side  of  the  *&*  to  nearly 
the  end  of  the  V  upon  the  paper.  This  exami- 
nation disclosed  that  the  paper  fiber  was  dis- 
turbed, and  that  It^  ran  orer  to  the  '60/100.' " 

The  witness  demonstrated  the  manner  In 
which  the  erasure  was  disclosed  by  lllumfnat- 
Ing  the  same  under  un  electric  light.  Follow- 
ing this  exhibition,  the  witness  said: 

"Wen,  yon  can  see  at  the  end  of  the 'd*  there, 
that  the  erasure  or  distarbing  of  the  paper 
runs  up  to  the 'd*  and  beyond.  The  paper  is 
scored  or  picked  into  a  little  l^t  where  the 


here,  you  can  see.  It  shows  plainly.  The  era- 
sure I  find  is  discernible  up  to  the  first  part  at 
the  *u,'  end  from  there  on  clear  on  before 
the  small  'r*  In  the  word  *huBdred.'  I  have  had 
a  great  deal  of  experience  in  the  matter  of  ex- 
amining handwriting  in  one  way  or  another. 
I  have  made  a  study  on  this  subject  I  tiiink 
these  indorsements  were  written  by  the  same 
person.  It  seems  as  thongh  they  were  done 
by  a  writer,  more  or  less  expert  than  the  per- 
son who  did  the  writfaq;  on  the  face  <tf  the  notes. 
I  discover  no  common  characteristics  between 
the  writing  on  the  faces  of  the  notes  and  tbe 
two  indorsements,  hut  the  latter  have  the  sane 
dMracteristics." 

Further  dissimilarities  between  the  writing 
on  the  faces  of  the  notes  and  the  indorse- 
ments were  brought  out  on  cross-examlnaUon, 
as  well  as  points  of  difference  not  necessary 
to  be  detailed  taelre. 

Anna  Meffert,  a  daughter  of  the  deceased, 
testifled  as  follows: 

**I  was  present  at  the  time  of  my  father's 
deatli,  in  1916.  I  was  not  liTtng  with  him  at 
the  time,  but  was  with  him  from  Sunday  until 
after  he  died  on  Wednesday.  There  was  in 
his  house  when  I  went  there,  and  until  his 
death,  the  housekeeper,  and  Mrs.  Charles  Mef- 
fert was  out  there  part  of  the  time;  a  nurse 
was  with  him  all  the  time.  When  I  saw  my  fa- 
ther on  Sunday,  before  his  death,  be  was  very 
low,  and  seemed  to  recognise  me  a  lltUe;  he 
kind  of  smfled,  but  was  not  able  to  talk.  I 
don't  remember  of  his  saying  anything  to  me. 
I  walked  up  to  him  and  took  hold  of  hia  hand, 
and  he  just  pressed  mine,  and  I  could  t^  from 
the  way  he  was  acting  tliat  he  knew  who  I  was. 
He  seemed  to  be  in  rather  a  dazed  condition,  and 
be  was  lying  with  his  eyes  closed;  he  was  con- 
scious on  Monday,  and  a  little  cousdous  on 
Tuesday,  but  after  Tuesday  evening  he  did  not 
seem  to  know  anything.  On  Tuesday  night  I 
went  out  to  Mrs.  Bakei^s  and  stayed  all  nl|^ 
Wednesday  morning,  as  soon  as  I  could  come 
back,  I  went  to  liis  sick  room,  and  was  there 
nntH  he  died.  I  may  have  gone  out  to  lant^; 
I  don't  remember;  I  may  have  gone  into  the 
dining  room  now  and  then,  and  came  back  after 
lunch,  and  came  back  and  sat  there  before  he 
died,  and  when  the  nurse  came  into  the  kit(dien 
and  told  us  be  was  dying.  During  the  last  day, 
Wednesday,  he  did  not  converse  with  any  one; 
he  was  not  conscious;  I  was  present  along 
from  early  in  the  morning  nntal  when  I  just 
stepped  out  If  my  uncle,  Dr.  William  Meflfert, 
from  Emporia,  had  any  conversation  with  him 
that  morning  about  notes,  I  did  not  see  him, 
and  did  not  hear  him.  He  was  there  on 
Wednesday  afternoon,  and  I  think  It  was  then 
he  went  in  there;  I  was  there  sitting  in  the 
room  and  he  wanted  father  to  take  eome  nour- 
ishment; he  was  lying  at  the  time,  in  a  semi- 
conscious condition— I  don't  know  whether  it 
was  a  stopor  or  not.  He  did  not  open  his  eyes 
or  say  anything.  They  put  something  Into  his 
mouti,  and  Dr.  William  Meffert  took  his  face 
and  patted  It  and  said,  'swsllow,  swallow,  smd- 
low.'  That  was  sU;  there  was  no  response  on 
my  father's  part" 

Gross-examlaed,  she  said  her  father  was 


erasure  was  made.  By  moving  the  paper  ^ong  about  69  years  of  age,  and  Uiat  he  left  bar 
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the  greater  part  of  lils  propert;  In  Qm  will. 
Portions  of  the  win  were  then  read  over  to 
the  witness: 

"I  cannot  sar  what  the  relationship  was  or 
had  been  between  my  father  and  his  brother 
William,  as  manifested  when  the  latter  came 
to  mj  father's  bedside,  because  he  was  ancon- 
sdona.  I  cannot  say  that  it  was  friendly;  I 
am  sore  that  he  was  anoonscionB  from  Tuesday 
erening  on.  I  waa  in  the  room  off  and  on." 

C.  W.  Ranaom,  author  of  a  system  of  pen- 
nuuudiip  In  dlflereut  f  onna  for  SO  years,  testi- 
fied: 

"I  hare  written  text-books  on  the  aobject  and 
have  had  occasion  to  examine  handwritinE  end 
disputed  documents  for  the  purpose  of  ascer- 
taining the  genuineness  of  the  writing.  I  have 
made  a  atudy  of  that  matter.  I  have  examiaed 
these  two  notes,  one  for  'twenty-nine  hundred 
dollars*  in  writing  and  '$2,960*  in  figures,  and 
one  for  '(SOO*  in  figures,  and  I  have  had  an  op- 
portunity to  examine  these  writings  you  hand 
me,  and  which  are  marked  aa  exhibits  in  this 
case.  lo  my  opinion,  the  indorsement  on  the 
back  of  the  note  for  $600,  to  wit,  'By  cash, 
October  12,  1912,  on  within  note  $10.00.*  ia 
not  in  the  handwriting  of  the  party  who  wrote 
the  face  of  the  note,  exda^g  the  date  there 
or  the  '2*  in  said  date.  The  indorsement  on 
the  note  for  $2,960  is.  Id  my  opinion,  not  in 
the  handwriting  of  the  party  who  wrote  the 
face  snd  body  of  that  note  and  the  signstare." 

Witness  then  explains  his  reasons  for  that 
conclusion,  based  upon  the  manner  in  which 
the  writing  was  done  and  the  formation  of 
the  letters.  Taking  the  fOOO  note,  the  witness 
stated: 

'^n»t  It  was  Tory  evident  that  underneath  the 
•2'  in  the  date,  1902,  there  had  been  an  era- 
■Dze.** 

The  reasons  tor  this  conclusion  are  also 
glTcn,  not  necessary  to  be  detailed.  Oraitlnu- 
Ing,  the  witness  said: 

"It  looks  rery  mach  like  the  twenty-nine'  in 
this  note  for  92;960  was  written,  but  the  '&' 
was  made  and  then  a  itndght  line  extended  to 
the  '60,'  and  then  this  line  was  erased.  This 
erasure  seems  to  have  been  made  dear  across 
and  right  over  the  top  of  the  'hundred,'  and 
tiie  loop  or  the  top  of  the  nprights  of  the  *H* 
are  the  remnants  of  the  old  '&.*  " 

OrOBS-examlued.  the  witness  said: 

"I  understand  that  all  the  dgnatures  are  ad- 
mitted to  be  genuine  on  these  different  notes. 
I  think  I  could  pretty  definitely  determine 
whether  the  handwriting  was  that  of  Joseph 
Heffert" 

The  witness  tGen  proceeds  to  define  the  dis- 
tinguishing characterisUcB  between  the  dif- 
ferent writings  on  these  notes,  the  conclusion 
being  that  the  changes  made  were  not  in  the 
handwriting  of  Dr.  Joseph  MefTert,  or,  more 
correctly,  perhaps,  ttiat  the  signatures  and 
Oia  other  writings  on  the  notes  were  not  by 


the  same  person  who  made  the  erasures  and 
the  fdiangea.  On  redirect  examination,  the 
witness  stated: 

"That  the  $200  note  was  apparently  written 
on  a  piece  of  paper  that  Iiad  theretofore  been 
used  for  something  else,  and  was  dated  'Hay 
1st'  with  an  indeUble  pendL' 

What  are  called  the  diaracteristlcs  of 
handwriting  was  explained,  and,  while  they 
were  stated  to  vary  In  some  degree,  accord- 
ing to  the  position  of  the  writer  and  the  con- 
ditions under  which  they  were  written,  that 
the  characteristics  would  be  the  same. 

Martin  E.  Lawson,  testifying  on  behalf  of 
the  defendant,  said: 

"I  live  In  Liberty;  I  am  the  adminlatrator 
of  Dr.  Meffert's  will.  I  had  known  him  about 
2S  or  20  years  before  his  death,  and  had  acted 
as  his  attorney  for  21  or  22  years.  He  was  in 
my  office  on  an  average  once  a  month  during 
that  time.  Frequently  be  was  there  twice  a 
week:  oftentimes  I  would  have  him  sign  deeds, 
contracts,  or  papers,  and  he  would  sit  down 
and  make  some  rough  sketch  or  agreement  he 
was  about  to  make  with  some  one,  for  me  to 
put  In  legal  form.  I  have  seen  him  write  a 
great  many  times,  and  have  had  his  handwriting 
before  me  frequently.  I  bad  seen  the  note  dat- 
ed June  8.  1918,  payable  to  Charles  Meffert, 
for  $200,  before  the  doctor's  death.  My  rec- 
ollection is  I  saw  it  before  it  waa  delivered  to 
Charles  Meffert  I  first  saw  these  two  notes, 
one  'twenty-nine  hundred  dollars,*  in  writing, 
$20.60,  and  the  $600  note,  the  two  that  are  in 
controversy  in  this  case,  shortly  before  the 
doctor's  death.  Sometime  after  his  death* 
Charley  Mefifert  and  hia  wife  brought  the  notes 
to  my  office.  I  then  saw  the  indorsements  or 
credits  on  the  backs.  From  my  experience  and 
acquaintanceship  with  the  doctor's  handwriting, 
and  having  seen  him  write,  I  am  of  the  opinion 
that  these  indorsements  were  not  written  by 
him.  I  formed  that  opinion  when  I  first  saw 
the  notes,  and  took  them  to  his  banker,  iSx. 
Major,  that  same  day.  At  the  time  this  salt 
was  instituted,  and  after  these  notes  were 
brought  to  ne,  snd  my  suspidons  were  arous- 
ed about  them,  I  took  a  statement  to  Mrs.  Bak- 
er and  Mra.  Meffert,  the  mother  and  sister,  and 
asked  what  they  knew  about  It.  I  took  their 
statements  in  writing;  Mrs.  Baker  signed  it, 
and  Mrs.  Meffert,  who  was  blind,  made  her 
marie" 

Cross-examined,  tba  witness  nld: 

"I  do  not  attempt  to  account  for  the  slovenly 
or  careless  way  in  which  the  $200  note  is  writ- 
ten. The  doctor  had  a  way  of  picking  up  most 
any  sort  of  paper  and  writing  on  it.  I  notice 
this  note  is  written  on  a  receipt  blank.  I 
don't  know  anything  about  his  vrriting,  mbUng 
out,  and  writing  over  it. 

"He  was  careless  in  the  formation  of  letters; 
be  did  not  form  his  letters  fully  and  completely 
at  all  times.  I  never  aaw  him  rub  out  and  write 
over  anything.  This  note  looks  like  he  start- 
ed, or  somebody  started,  to  write  the  word  're- 
ceived* here  and  Uiis  had  been  rubbed  out  and 
the  note  written  over  the  top  of  it  It  is 
writtot  on  a  loose  plees  of  paper." 
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The  witness  then  expUdns  tbe  conditions 
under  whlcb  the  laOO  not^  conceded  to 
be  genuine,  was  made  by  the  deceased  to  bU 
brother,  the  plaintiff.  Thla  waa  all  of  the 
evidence. 

[1]  The  setting  fortb  at  length  of  t»»  rele- 
vant testtmoiy  of  the  witnesses  foi<*the  ra- 
spe(^Te  parHes  ia  not  deemed  Inappn^rlate 
to  assist  itai  determining  tlie  greater  ecedoice 
which  shonld  be  given  to  their  testimony  It 
to  Its  ^mlnatlon,  the  rule  la  kept  in  mind 
as  to  the  provtooe  of  the  Jury  whrae  there 
Is  substantial  evidoice  to  sustain  any  Isbua. 
In  no  other  way  than  by  a  preeentatfam  of 
tbe  testimony  of  witnesses  to  tiuAt  own  words 
can  the  same  be  welded  and  measured  so  as 
to  satisfactorily  determtoe  its  probative  forca 
In  the  appUcaticm  <rf  this  test,  ttie  totdllr 
gence,  experience,  and  familiarity  with  the 
mattw  to  amtrovmy,  and  die  toteresb  or 
lack  of  toterest  of  the  witnesses  tothe result 
of  ttie  action,  may  be  fairly  takoi  Into  om- 
idderatlon. 

The  paymait  of  the  notes  to  controvert  Is 
contested:  <1)  On  the  ground  ttat  th^  have 
been  paid;  (2)  that  they  are  barred  by  the 
statute  of  limltatlims;  ^  that  they  are  void 
because  of  material  alterations;  and  that 
the  credits  on  the  bad^s  of  same  are  not  to 
the  handwriting  of  tbe  alleged  maker. 

I.  Other  tiian  by  ImpUcatkm,  there  la  noth- 
ing to  sustato  ttie  contentlaa  that  the  notra 
have  been  paid.  The  facts,  not  disputed,  are 
that  JoseiAi  T.  Wettest,  to  addition  to  bring 
actlvdy  engaged  to  Qte  practice  of  medldnok 
made  mmey  to  dealing  to  real  estate,  to 
wUdt  traikaactlons  he  had  comttouons  deal- 
ings with  local  banks.  These  facts  lend  per* 
anaslva  coloring  to  the  condustoi  that,  whUe 
thus  engaged,  It  would  be  ratlier  singular  that 
be  diould  not  mly  borrow,  but  retato  without 
any  payments  therem,  for  almost  10  years, 
the  amounts  of  these  notes,  ftora  a  brother 
not  shown  to  bavb  been  possessed  of  any  con- 
siderable means,  who  coniUned  the  modest 
vocation  of  a  barber  witti  that  of  a  druggist 
to  a  nnall  town  In  Kansas.  In  the  ftioe  of 
theee  facts,  the  Impartial  mind  wblch  draws 
Its  conduslon  from  the  known  end  well-rec- 
ognlzed  conduct  of  men  under  like  circum- 
stances might  reasonably  h^tate  to  give 
ready  credence  to  the  creation  of  these  debts. 
If  created,  however,  no  substantial  proof  has 
been  adduced  as  to  their  having  been  paid. 

n.  A  more  serious  question  confronts  ns 
to  the  contention  as  to  the  bar  of  the  statute 
of  limitations.  On  the  back  of  the  note  for 
$2,960,  there  appears  a  credit  or  the  todorse- 
ment  of  a  paymrat  for  $50,  dated  October  21. 
lAU,  whldi  was  20  days  before  the  note 
would  have  been  barred  by  the  statute.  On 
the  back  of  the  note  tor  $500  there  appears 
a  credit  or  the  Indorsement  of  a  payment  of 
$10,  dated  October  21,  1B12,  or  2S  days  be- 
fore this  note  would  have  been  barred  by  the 
statute.  W^vtog  the  rather  unusual  drcum- 
atancea  that  these  notes  were  made  by  a 
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business  man,  who.  Judging  from  his  pecu- 
niary successes  or  superior  acquisitive  abil- 
ity* must  have  realized  tSa  Importance,  and 
be  reasimably  held  to  hav«  pursued  tbe  coarse 
of  promptly  meeting  his  obllgatloas,  It  Is 
rather  unusual,  to  say  the  least,  ttiat  he 
would  borrow  these  small  amounts  from  a 
brottier  who  is  not  aliown  to  have  had  any 
money,  and  thereafter  completely  Ignore  the 
obUgatlotti  thus  tocurred,  for  almost  tbe  en- 
tire lc«al  hte  of  the  d^rts,  and  then  make 
these  nominal  payments  to  ttie  manner  to 
whlfdi  their  ent^  upon  Oie  backs  of  the  notes 
todlcate  that  they  were  made. 

However,  the  abaenoe  of  proof  as  to  ttieae 
paymoits  having  bem  made  o0ier  than  ttirir 
entry  <m  tbe  bax^  of  the  notes  is  tbe  matt» 
with  which  we  are  primarily  concerned. 
A^e  from  the  opinions  of  certato  of  the 
wltnaaes  for  the  platotUf,  shown  to  have 
been  noneiqwrti^  that  the  handwrltinf  of 
these  entries  of  payments  waa  ttie  same.as 
that  of  the  signatures  of  the  payer  or  tbe 
alleged  maker  of  the  notes,  there  was  no  evi- 
dence offered  on  this  subject 

It  Is  the  weU-aettled  law  of  this  state 
that  there  Is  no  presmnption  that  an  todmse- 
ment  of  a  payment  on  a  promissory  note  was 
made  at  tbe  time  it  bears  date,  and  to  remove 
the  bar  <rf  13ie  statute  of  itanUattons  it  is  nee- 
essary  to  adduce  to  evidence  other  proof  than 
tlie  mm  prodaeUon  of  the  note  with  a  credit 
thoeon.  bearing  a  date  whldi  woold  have 
that  effect  A  contrary  rule  was  annoonced 
to  Ceatn  v.  Oartw,  44  Ho.  190,  and  to  Smltb 
V.  Ferry,  68  Ma  1^  to  the  effect  that,  In  to- 
doTsemente  of  payments  on  promissory  notes, 
It  Is  presumed  that  they  were  made  at  tbe 
time  Oiey  bear  date;  but  these  rulings,  as 
diown  by  later  cases,  do  not  correctly  declare 
the  law,  to  Huttt  is  now  held  to  be  necessary 
to  order  to  remove  the  bar  of  the  statute  to 
show  that  the  credit  was  actually  made  by 
the  owner  .of  the  note,  or  by  his  direction,  at 
a  time  whm  the  note  was  not  barred  by  tbe 
statute,  or  by  more  direct  evidence  that  tbe 
payment  was  actually  made  by  the  maker  at 
such  time.  If  it  be  shown  that  the  credit 
was  Indorsed  on  the  note  by  the  holder  at  tbe 
time  when  the  same  was  not  barred,  and  was 
consequently  against  his  toterests  to  have 
made  it,  this  will  furnish  prima  fade  proof 
that  payment  was  made  at  that  time,  and  In 
the  absence  of  a  showing  to  the  contrary  the 
note  will  not  be  barred;  but  to  such  cases 
there  must  be  proof  tikat  the  credit  was,  to 
fact,  made  at  suCh  time.  There  was  no  such 
showing.  Aside  from  mere  opinion  evidence 
as  to  a  similarity  to  handwriting,  which  was 
subjected  to  serious  question  lay  stroi^r  conn- 
tor  proof,  no  effort  was  made  by  the  plaintiff 
to  support  the  claim  ^at  these  payments 
were  made  when  dated  or  at  any  oilier  time. 
If  the  rule  regulatli^  this  matter  were  other- 
wise, ample  omiortunlty  would  be  afforded 
for  fraud,  to  that  the  holder  of  a  note  would 
have  It  to  hie  power  to  toll  tbe  running  of 
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the  statute  by  simply  dating  a  payment  prior 
to  the  bar.  especially  wbere,  as  In  tbe  Instant 
case,  death  had  closed  tbe  mouth  of  the  mak- 
er. The  countmandng  of  payments  so  en- 
tered, without  proof,  would  result  In  destroy- 
ing tbe  rule  heretofore  recognized  that  pay-, 
ments  antedating  the  bar  of  the  statute  are 
held  to  be  against  tbe  holder's  interest,  in 
that  an  antedated  entiy  of  payment  wonld 
redound  to  his  Interest  Hence  the  wisdom 
of  the  requirement  that  thete  must  be  proof 
aliunde  of  such  payments. 

In  PhllUpB  T.  Mahan.  62  Ma  197,  it  Is  held 
that  an  Indorsement  of  partfal  payment  made 
on  a  note  by  the  bolder  without  thB  privity 
of  the  maker  is  not  of  itself  sufficient  erl- 
denoe  of  a  payment  to  repel  a  defense  created 
by  the  statute  at  limitations. 

In  Ctoddard  t.  Williamaon's  Admr.  72.  Mo. 
ISl,  it  is  hdd  that,  when  the  statute  of  11m- 
ItaUAns  Is  relied  on  as  a  defense  to  a  note, 
the  plahitlff  should  not  be  permitted  to  read 
in  evidence  credits  indorsed  on  the  note  with- 
out first  proving  when  the  indorsements  were 
made. 

In  Began  y.  Wnilams,  185  Mo.  loc.  dt  631. 
84  S.  W.  959, 105  Am.  St  Bep^  600^  it  is  beld 
ttiat  it  is  not  the  indorsement  of  a  credit, 
but  tile  payment  tbat  operates  as  a  renewal 
<3t  a  promise,  and  removes  tbe  bar  of  the 
statute  of  Uniitati<ms;  that  the  party  relying 
on  a  payment  to  stop  tbe  statute  must  not 
(mly  establish  tbat  it  was  made,  but  that  it 
was  made  by  the  authority  of  the  d^endant : 
that  a  part  payment  does  not  take  a  debt  out 
of  the  statute  unless  made  under  such  dr- 
cnmstances  as  to  warrant  tbe  inference  that 
the  debtor  thereby  reoos^ised  the  debt  and 
slgnffled  his  wHlingnras  to  pay  It 

In  Zaring  v.  Bauman  (App.)  228  8.  W.  947, 
in  whidi  the  facts  disclosed  tbat  tbe  holder 
of  a  note  had  Indorsed  payment  tbneon  be- 
fore the  note  was  due,  it  Is  held  tbat  the 
mare  Indorsement  of  a  credit  on  a  note  does 
not  prove  tbat  such  credit  was  entered  before 
tbe  note  was  barred,  but  there  must  be  evi- 
dence aliunde  of  the  indorsement  of  sudi  pay- 
ment to  show  that  It  was  In  t&ct  hidorsed  as 
a  credit  before  the  note  was  barred. 

In  B«-rynian  t.  Becker,  ITS  Mo.  App^  846, 
166  S.  W.  889.  it  Is  held  that,  where  there  is 
proof  that  a  credit  was  Indorsed  on  a  note 
a  holder  at  a  time  when  it  was  not  barred, 
this,  being  against  his  intwest  la  prima  fade 
evidence  that  payment  was  made  at  that 
time,  and,  in  the  absence  of  any  ahowing  to 
ttie  contrary  the  note  will  not  be  barred; 
but  where  there  Is  no  evldmice  aliunde  as  to 
when  the  credit  was  indorsed,  there  must 
be  proof  that  tbe  payment  was,  in  fact  made. 

III.  Tbe  testimony  of  chemical  and  hand- 
writing ea3>ert8  was  to  tbe  eftect  that  era- 
sures bad  t>een  made  on  tbe  faces  of  the 
notes ;  that  same  was  indicated  by  the 
scratdted  or  rou^^ened  condition  of  the  pa- 


petf  and  that  tbe  Ink  naed  at  tin  points  of 
erasure  was  (Uttaeeat  In  cmnposltfam  and  col- 
or from  that  used  dsewhere  on  the  note 

[6]  The  andent  rule  of  evidence,  as  stated 
and  discussed  by  Mr.  Oreenleaf  (1  Gr.  Ev.  | 
661),  was  that  alterations  and  erasures  of 
written  Instruments  were  presumed  to  have 
been  made  at  or  prior  to  tbe  time  of  tbdr 
ezecnttott.  Tin  trend  of  authority  Is  atlll 
in  favor  of  tbe  rule  as  tiras  dedared.  How- 
ever, wbere  an  alteraUm  or  erasure  aiveaza 
Bu^dcious  on  its  face— for  examplCi  whore 
a  different  ink  has-been  onployed  at  the  point 
of  OTSBure  from  that  elsewhere  used  In  tbe 
Instrument — ^it  demands  explanation.  In  tbe 
presence  of  tills,  or  equally  cogent  drciun- 
stances  of  a  sosi^doas  nature,  the  law  pre- 
sumes nothing,  and  tbe  questlDn  as  to  the  time 
whm  tbe  person  by  wlumi,  or  the  intoest  fOr 
whldi,  tbe  alterati<m  was  made  are  mattm 
of  fact  to  be  found  by  the  Jury  upon  proof 
adduced  by  the  party  otferlng  the  Instrument 
In  evidence. 

m  Commissioner  Bsll^,  in  GolUaon  t. 
Monnan,  191 S.  W.  00,  with  commendable  care, 
has  recently  discussed  the  question  here  un< 
der  consideration,  and  has  reached  the  ooit* 
clndon  above  indicated,  supported  by  a 
wealtb  of  autboritgr  from  onr  own  and  other 
courts.  The  erasures  here  testified  to  by 
experts  as  having  been  made  were,  in  tme  in- 
stance, stach  as  to  change  the  sum  payable; 
in  the  ■  other,  to  change  the  date.  Budi 
chaises  are  claaslfled  by  oar  statute  as  mate- 
rial alterations.  Section  911.  B.  8. 1919.  As 
BQcbi  they  should  have  been  explained. 
Me<^  Am.  Nat.  Bank  v.  Helmbacb«,  199  Ma 
Apfi.  178,  201  S.  W.  383. 

We  have  heretofore  discussed  the  questim 
as  to  whether  or  not  tiiere  was  any  evidence 
that  the  Indorsonent  of  the  payments  on  the 
notes  was  in  tbe  bandwritli^  of  the  de- 
ceased. 

[I]  IT.  ExTor  was  cmnmitted  In  tiie  ad- 
mls^on  in  evidence,  without  mor^  of  tbe 
testlmcmy  of  a  brother  of  the  deceased  as  to 
a  statement  alleged  to  have  been  made 
the  IStter  when,  under  all  tbe  attendant  fScts 
and  drcumstances,  he  was  In  extir^ls.  This 
statement  was  as  follows:  "I  ba^e  fixed  bis 
notes,  and  be  will  get  bis  money."  In  the 
absence  of  evidence  connecting  this  state- 
moit  with  ttie  notea  in  controversy,  or  an 
identifleation  In  some  manner  of  the  person 
referred  to,  this  statement,  under  the  most 
elementary  rules  of  evidence,  was  ifladmls- 
Bible.  Its  admlsslcm,  unexplained,  was  Ir- 
relevant, and  could  only  have  been  prejudi- 
dal  to  the  defendant 

For  the  reasons  stated,  this  cause  will  have 
to  be  reversed  and  remanded.  In  the  ab- 
sence upon  a  retrial  of  more  substantial  proof 
than  has  heretofore  been  adduced,  a  Judg* 
ment  for  p^lntUT  cannot  be  sustained. 

All  concur. 
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(^opreme  Court  of  B£MM>iiri,  DiTision  No.  2. 
Mv  26,  1921.   Behrarlng  Denied 
July  IB,  IfiSl.) 

1.  Marriage  «s>SI  —  Whather  plalatlff  wat 
oomnon*law  wifa  held,  under  the  evMeaoe, 
for  tbe  Jary.  - 

Li  an  action  tor  clamaKes  for  preTentiiig  a 
reconciliation  between  plaintiff  and  ber  hns- 
band,  the  qnestion  whether  there  was  a  com- 
mon-law marriage  between  the  aUeced  bpoobcb 
Md,  under  the  evidenee,  for  the  Jnry. 

2.  Pleading  ^»433(5)— PotHloa  hoM  after  ver- 
dict to  state  good  eauae  of  aetioa  far  alleaa- 

tloa  of  affections. 
Petitioii,  allegins  that  plaintiff  was  lawful- 
I7  married  to  defendant's  brother,  and  that 
after  a  separatioti  the  defendant  prevented  a 
reconciliation,  etc.,  held,  after  TenUct,  in  Tiew 
of  SeT.  St  190»,  I  2119,  soffident  to  etate  a 
cause  of  action. 

3.  Marriage  «s»l3— Commoa-law  narriaoe  It 

valid. 

A  valid  marriage  may  be  entered  into  be- 
tween the  parties,  willing  and  competent  to 
contract,  in  accordance  with  the  oommon  law. 

4.  Appeal  and  error  «=> 1 002— Verdict  or  con- 
flicting evidenoe  coeriuslvo. 

A  verdict  on  conffietinr  evidence  ia  con- 
clusive on  appeal 

5.  Appeal  aad  error  10^'— Trial  «S325I(I) 
— InatniotloB,  tendering  lesse  Mt  la  ease^  Is 
Improper  and  reversible  error. 

Where  an  instmctiou  tenders  to  the  finding 
of  the  jury  the  facts  of  an  issue  not  in  the 
case,  it  is  erroneous,  and.  If  ^Ton,  vlU  OM- 
stitute  reversible  error. 

6.  Hnebaod  and  wife  ^»335— Modlfloatlon  of 
Instniotloa  In  aotlos  for  preventlog  roooa- 
oillatlon  not  Improper. 

In  an  action  for  damages  for  preventing  a 
reconciliation  between  plaintiff  and  ber  bua- 
band,  the  modification  of  an  instruction,  sub- 
mitting to  the  jury  the  question  of  whether  de- 
fendant was  guilty  of  acts  calculated  to  prevent 
a  reconciliation,  etc^  by  adding  the  require- 
ment that  the  jury  find  that  they  did  prevent 
reconciliation,  was  not  improper. 

7.  Huaand  and  wife  •^32S— That  wife  on 
procuring  divenw  made  settleneBt  with  her 
hnsband  will  not  estop  ker  from  reooverlns 
damagee  for  alleaattei  of  affaetlem. 

That  a  wife  Who  procured  a  divorce  made 
a  prftper^  settlement  with  her  husband  will 
not  estop  her  from  recovering  damages  from 
one  who  prevented  a  reconciliation  between 
the  parties,  although  it  waa  desired,  for  mu- 
tuality is  a  necessary  element  of  estoppel,  and 
the  settlement  in  the  divorce  case  lacked  such 
element 

8.  Husband  and  wife  €=>334(l)— In  action  for 
preventing  reconciliation,  wife  may  recover 
for  Injuries  to  feelings,  loss  of  aupport,  and 
sodety. 

In  an  action  for  damages  for  alienating  the 
affections  of  plaintiffs  hnsband,  and  preventing 
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a  recondUation  after  separation,  plaintiff  may 
recover  for  injury  done  to  her  feelings,  and 
for  loss  of  support,  comfort,  and  society  of 
her  husband. 


9.  Husband  and  wife  «=»325— Where  defendant 
wrongfully  prevented  recoaeillatlon  betwoeo 
spouses,  she  Is  liable,  though  mot  reeponslble 
for  the  original  separation. 

Where  defendant,  a  sister  of  plaintifTs  hus- 
band, prevented  a  reconciliation  between  the 
parties  after  separation,  she  is  liable,  although 
she  did  not  cause  the  separation. 

10.  Husband  and  wife  «»333(l)— There  Is  no 
presumption  of  good  faith  In  ease  of  Inien 
ference  between  apMiat  by  brother  or  alt- 
ter  of  one. 

There  is  no  initial  presumption  of  good 
faith,  as  in  case  of  parents,  where  a  brother 
or  sister  of  one  of  the  spouses  interferes  in 
the  marital  relations. 

M.  Trial  €=3255(4)— Party,  deelring  thataeope 
of  evidence  bo  limited  by  Instmotlon,  must 
request  same. 
A  party,  desiring  that  the  scope  of  the 

evidence  be  limited  by  an  instruction,  must 

request  the  same. 

12.  Husband  ami  wife  «»334<3}— Award  of 
■  $10,000  actual  and  $5,000  pnnltlve  damages 

for  preventing  reooaolllallOD  between  apout- 
•B  not  exeeeelvou 

Where,  after  a  separation  between  plaintiff, 
a  common-law  wife,  and  her  husband,  a  man 
worth  conaideraUy  over  $100,000  a  reconcilia- 
tion desired  between  the  parties  was  prevented 
by  defendant,  sister  of  the  husband,  an  award 
of  $10,000  actual  and  $5,000  punitive  damages 
to  plaintiff  cannot  be  deemed  ezcesaive,  though 
shortly  after  the  separation  she  procured  a 
divorce  and  made  aettiement  of  her  marital 
rights  for  $7,600,  and  the  husband  died  about 
six  weeks  after  the  separation. 

On  Motion  for  Rehearing. 

13.  Husband  and  wife  Os»33!^lnetruetlon  on 
liability  of  defendant  for  nllenaHon  of  af- 
fections proper. 

In  an  action  for  damages  for  the  alienation 
of  plaintiff's  husband's  affections  and  prevent- 
ing a  recondllation  after  separation,  an  in- 
struction, directing  a  verdict  for  plaintiff  if 
defendant  was  intentionally  guilty  of  such  con- 
duct as  to  prejudice  tbe  husband  against  plain- 
tiff, and  BO  slienotlng  him  from  her  and  pre- 
venting a  reconciliation,  was  correct 

14.  Appeal  and  error  «=}880(2)— Where  de- 
murrer of  codefendant  was  sustained,  but 
formal  dismissal  was  not  made,  defendant, 
against  whom  cause  was  submitted,  cannot 
complain. 

Where  the  case  was  submitted  against  tiie 
appealing  defendant  alone,  demurrer  of  the 
other  having  been  sustained,  the  appealing  de- 
fendant cannot  complain  that  there  was  no 
formal  dismissal  as  to  her  codefendant  at  that 
time,  end  he  was  granted  a  new  trial,  where- 
upon plaintiff  entered  dismissal,  and  judgment 
was  rendered  against  the  appealing  defendant. 
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Appeal  ttom  drciUt  Court,  JAdsaoa  Coun- 
ty; TbomM  3.  Seehont,  Judge. 

Action  by  G.  D.  HoUini^usen  against  Carl 
Ade  and  Emmft  Ade,  bis  wife.  From  a  Judg- 
ment for  idalntifl  against  Emnu  Ade  akme^ 
sbe  appeals.  AflSrmed. 

This  action  was  broui^t  In  the  Jackson 
connty  circuit  court,  Mo.,  In  Kansas  City,  by 
I^lntUF,  Grace  D.  Bolllnghausen,  against  de- 
fendants, Carl  Ade  and  Bmma  Ade.  his  wife, 
to  recover  actual  damages  In  the  sum  of 
$20,000  and  punltlTe  damages  In  the  sum  of 
$2S,000  for  alienating  the  affections  of  her 
husband,  Carl  HoIUns^veen,  and  thereafter 
preventing  a  reconciliation  between  them. 
The  petltkm  all^^i  that  tber  wue  lawfully 
married  at  Salina,  Kan.,  on  the  —  day  of 
February*  1910.  and  ttiereafter  lived  bapplly 
together  untU  the  Slat  day  of  March,  1917; 
tliat  May  11,  1917,  she  obtained  a  ^vorce 
from  her  aald  husband  on  account  of  certain 
grievous  misdeeds  of  her  aald  husband,  which 
are  fully  set  odt  In  Bzhlbit  A  in  appellant's 
abstract  It  farther  alleges  a  wicked  and 
malldous  conspiracy  between  defendants, 
who  w^  knew  they  were  so  living  together 
as  man  and  wife,  to  bring  about  an  aliena- 
tion  of  the  aflectims  of  her  said  husband, 
and  a  wicked  and  malicious  attempt  (which 
it  is  alleged  was  successful)  to  prevent  a  rec- 
onciliation between  them,  and  prayed  dam- 
ages as  above  stated.  Defradants  answered 
with  a  general  denial  of  the  averments  of  the 
petition,  and  pleaded  as  defensive  matter  the 
same  divorce  proceedings;  that  said  divorce 
was  obtained  by  plaintiff  against  defendant 
on  accoxmt  of  wrongs,  by  default,  he  having 
been  dnly  served  with  summons ;  that  pend> 
Ing  said  divorce  proceedings  a  written  con- 
tract was  entered  between  plalntlCT  and  her 
said  husband,  by  virtue  of  which  her  right  to 
alimony  and  all  rights  she  had  in  defendant's 
estate  on  account  of  being  his  wife  were  ful- 
ly adjusted  and  finally  settled  for  the  sum  of 
$7,600;  that  said  adjustment  was  made  vol- 
untarily, and  with  full  Imowledge  on  the  part 
of  plaintiff ;  and  that  It  (grated  to  estop  her 
from  recovering  In  the  Instant  action.  The 
reply  was  a  general  denial  of  the  new  mat- 
ter. With  the  issues  thus  framed,  trial  was 
had  before  the  court  and  a  Jury,  whidi  re- 
turned the  following  verdict: 

"Kansaa  CSty,  Missouri,  Feb.  16,  1919. 
"We,  the  Jury,  fdid  for  plaintiff  aod  assess 
her  actual  damages  at  ten  tliousand  dollara 
l$10,000).    We  further  allow  her  exemplary 
damages  at  five  thousand  dollars  ($9,000). 

**Oeorge  W.  Bmst,  Foreman." 

Two  days  thereafter,  to  wit.  February  19, 
1919,  the  following  record  entries  were  made: 

*^ow  the  court,  of  its  own  motion,  on  account 
of  errors  in  instructions,  sets  the  verdict  aside 
In  this  case  as  to  Carl  Ade,  and  grants  Carl 
Ade  a  new  trial  of  this  cause.'* 


(Ma 

"Now  plaintiff  dismisses  this  cause  as  to 
Carl  Ade,  defendant  herein." 

"Now  the  court  orders  Judgment  entered  in 
accordance  with  the  verdict  of  the  Jary."  * 

—to  which  both  dstendante  excepted.  Said 
Judgrant  was  to  the  dtiect  that  lOalntur  have 
and  recover  from  defendant  the  amount  spec- 
ified In  the  verdict,  with  costs  of  suit,  and 
that  she  have  execuUim  tbefefbr.  Then  fol- 
lowed tiie  usual  Judgment  of  dismissal  as  to 
Carl  Ade.  Defoidants  offered  no  testimony. 
We  will  further  refer  to  the  focts  hereafter. 

Walsh  &  Aylward  and  B.  A.  Setaler,  all  of 
Kansas  City,  for  appellant 

J.  M.  Jolmson,  Ll  N.  Dempsey,  and  Donald 
W.  Johnson*  all  of  Kansas  City,  for  respond- 
ent 

MOZLET,  C  (after  stfttInK  the  ftutB  as 
above).  [1]  L  The  first  assignment  will  be 
determhied  by  ttie  evidence.  Under  this  ae- 
slgnment  it  la  Insisted  fliat  the  evidence  was 
insufficient  to  establish  a  common-law  mar- 
riage betwem  piw<titlff  and  pari  HotUnghans- 
en. 

Without  setting  the  testimony  on  this  poliit 
out  In  full.  It  Is  Buffldrnt  to  state  that 
it  shomi  that  these  parties,  at  SaUna,  ittih., 

on  the  day  ot  February,  1910,  »ter«d 

Into  a  present  agreem^it  to  become  man  and 
wife;  that  In  a  few  days  th^  returned  to 
the  hinne  of  the  mother  of  plaintiff,  at 
Kansas  City,  Mo.,  and  Introduced  themselves 
as  man  and  wife  and  received  her  blessings ; 
that  he  provided  an  elegant  home,  where  he 
and  plaintiff  resided  happily  together  untU 
March  81,  1917,  about  nine  years;  that  dur^ 
ing  that  time  they  were  both  anxious  to  have 
a  dilld  bom,  but  on  account  of  some  impedi- 
ment standing  In  the  way  he  had  an  opera- 
tion performed  on  her,  which  cost  him  about 
$350;  that  during  all  this  time  they  treated 
each  other  as  man  and  wife,  were  introduced 
as  man  and  wife,  and  were  so  r yarded 
among  their  friends  and  neighbors. 

The  deposition  of  Emma  Ade  was  taken  by 
plaintiff  and  Introduced  In  evidence,  which 
we  quote  from  as  follows: 

"Q.  Prior  to  that  time  where  was  bis  btnae? 
A.  Why  he  lived  at  Twenty-Fifth  and  Troost 

"Q.  In  an  apartment?    A.  Yes,  air. 

"Q.  And  who  lived  with  liim  or  with  whom 
did  he  live  there  at  Twenty-Fifth  and  Troost? 
A.  Grace  Hildebrand. 

"Q.  Sbe  is  the  plaintiff  in.  this  action?  A. 
Yes,  sir. 

"Q.  Were  they  living  there  togeUier  in  the 
apartment? 

"Mr.  Alyward:  If  you  know. 

"Q.  Yes,  if  you  know.  You  needn't  testify  to 
anything  you  don't  know.  Were  they  living 
there  together?  A.  I  suppose  they  were  liv- 
ing there  together, 

"Q.  I  am  asking  yon  for  your  knowledge. 
Now,  bow  do  you  know  they  were  living  there 
together?  A.  Why,  beoaase  they  were  there 
together. 
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**Q.  Ton  Biw  thtra  thenf  A.  Tm,  air. 

**Q.  How  loDg  did  they  11t«  thers  togetbor  In 
that  apartment?  A.  "Vfbj,  1  am  aim  I  don't 
know  how  long  they  lived  there. 

"Q.  No;  I  don't  expect  yon  to  give  it  ac- 
curately, Mra.  Ade,  but  about  how  long  they 
lived  in  thoae  apartmenta  there?  A.  Sevend 
years. 

"Q.  IMd  any  one  Uva  there  with  them?  A. 
Not  that  I  know  of. 

"Q.  Did  yon  viait  tiiem  there  in  tiie  apart- 
menta?   A.  Yes,  rir. 

"Q.  Abont  how  often  did  you  vialt  them 
there?    A.  Jast  occasionally. 

"Q.  Well,  give  as  an  idea  abont  bow  long  it 
was,  once  a  week  or  once  a  month.  A.  Why 
there  was  for  a  abort  time  once  a  week,  and 
then  occasionally  It  mat  longer.  Sometimea  a 
month,  alz  weeki,  eight  weefca  we  didn't  aee 
one  another. 

**Q.  During  that  two  or  three  yeara  that  they 
lived  there  together  in  the  apartment  at  Twen* 
ty-Fifth  and  Trooat  did  they  visit  you  at  yonr 
bouse  sometimes?    A.  Yes,  sir.   •   *  « 

"Q.  How  often  did  Mr.  HoUinghausen  and  the 
plaintiff  visit  yon  there  at  your  bouse  daring 
the  time  they  were  IMng  at  Twenty-Fifth  and 
Troostf  A.  Joat  aa  I  stated  before,  Jnat  6e- 
casiooally. 

"Q.  Occasionally?    A.   Yes,  sir. 

"Q.  Once  a  week  or  Bometimea  not  so  often? 
A.  Yea,  air. 

"Q.  Yes,  and  they  came  there  and  wonld 
sometimes  have  meals?  That  is,  they  were 
entertained  at  yonr  bouBet  A.  Yes,  dr. 

"Q.  And  aometimes  they  would  entertain  yon 
and  Mr.  Ade  at  their  honae?  A.  Tea,  sir. 

"Q.  And  yon  were  on  good  tcrma  with  them? 
A.  Yes,  sir.   •   •  • 

"Q.  State  what  your  conversation  with  your 
brother  was  on  that  occasion.  A.  As  I  stated 
it  was  after  ^e  shot  the  negro;  and  it  was 
In  the  newqiqiera  that  my  brother  was  mar- 
ried. 

"Q.  Tea.  A.  I,  the  next  day  or  two  later, 
went  to  him  and  aaid;  'Brother,  If  you  were 
married,  why  didn't  yon  come  and  teU  me?  I 
am  your  only  sister.  Why  didn't  you  tell  me 
yon  were  married?  I  never  knew  anything 
about  it.'  And  my  brother  said:  'Emma,  I  am 
not  married.  I  am  simply  defending  Grace 
for  fear  she  may  have  trouble  abont  the  ahooib- 
Ing  affair.'" 

We  tbinfe  thia  testimony  was  amply  gnffl- 
dait  for  Bobmlsalon  to  the  jury  for  their  de- 
termlBRtlffli,  and  the  dannner  was  property 
refmnd. 

[2]  And  if  tbe  first  part  of  said  demurer 
was  Intended  to  strike  at  tbe  aufnctency  of 
the  petition  as  not  statli^  focts  suffldent  to 
ccmstltnte  a  cause  of  action  against  defend- 
ants, wlQiout  setting  said  petition  ont  farth- 
er, we  tblnk  tt  stated  a  canse  of  action,  and 
it  was  good  after  verdict  anyway.  Section 
2U9.  R.  8. 1909. 

[3]  A  TaUd  marriage  may  be.  entered  ■into 
between  parties  willing  and  competent  to  con- 
tract at  common  law.  Dyer  v.  Brannocfc,  66 
Mo.  391,  27  Am.  Rep.  3S9;  State  v.  Cooper, 
108  Mo.  266.  15  S.  W,  327 ;  State  v.  Hans- 
brooim.  181  Mo.  348,  80  S.  W.  900;  Topper  v. 
Perry,  197  Mo.  581.  95  S.  W.  20S,  U4  Am.  St. 


Rep.  777:  Plattner  t.  Plattner,  116  Mo.  App.  * 
405,  91  8.  W.  457;  Bntterfleld  v.  Bnnls,  193 
Mo.  App.  638,  186  S.  W.  1178;  18  B.  O.  L. 
391,  par.  12. 

[4]  The  jury  has  determined  tbls  question 
in  favor  of  plaintiff,  and  their  verdict  is  Mud- 
Ins  on  na. 

[I]  2.  Instruction  G,  as  originally  drawn, 
so  far  as  Is  necessary  to  qaote,  reads  as  fol- 
lows: 

• 

"If,  therefore,  yon  believe  and  find  from  tbe 
evidence  that  plaintiff  and  Carl  HoUingliauBen 
were  husband  and  wife,  and  that  defendant 
Emma  Ade  waa  intentionaUy  gnilty  of  anch 
condact  aa  waa  calculated  to  cause  their  sepa- 
ration and  to  alienate  the  affections  of  the  said 
Carl  Hollinghausen,  and  by  reason  thereof  the 
defendant  did  canse  tbe  affections  of  said  Carl 
Hollinghausen  to  be  alienated  from  plaintiff, 
and  did  cause  faim  to  separate  from  ai^  aban- 
don plaintiff," 

Said  Instruction,  as  modified,  omitted  that 
part  of  the  original  Instruction  rdating  to 
the  defendant  being  gnilty  of  conduct  that 
was  calculated  to  cause  their  separation. 
The  original  instruction  manifestly  submit- 
ted tiu  case  on  a  wrong  theory— that  of  the 
c<mduct  of  the  defendant  causing  the  sepa- 
ratltm  between  these  parties.  Tbe  case  was 
mbmtttad  to  ttie  Jury  solely  on  tbe  averment 
m  the  petltloa  that  a  rec<mciUatlon  was  wick- 
edly and  malldooBly  ^Kvented  between 
{Halntiff  and  her  bnsband ;  that  be  was  kept 
seiMuate  and  apart  firom  her  and  communlca- 
tim  between  them  i^evented. 

3.  Where  an  Instmctioa  tenders  to  the  find- 
ing of  the  Jnry  the  facts  of  an  Issne  not  In 
the  case,  it  Is  erroneous,  and  would  have  been 
reversible  eiTOr.  De  Dimato  t.  MMrls(Hi,  160 
Mo.  681,  loc  dt.  691.  61  S.  W.  641;  Glass  v. 
Gelvln,  80  Mo.  297 ;  Sllverthome  v.  aummit 
Lumber  Co.,  100  Mo.  App.  716,  176  S.  W.  441. 
We  rale  that  said  instruction  was  correct  as 
modified,  and  orerrole  dofWdant^B  objection 
thereto. 

[6]  4.  Instruction  B  as  originally  presen- 
ted, so  far  as  is  necessary  to  quote,  reads  as 
ttAlowa: 

"If,  therefore,  you  believe  from  the  evidence 
that  plaintiff  and  Carl  Hollinghausen  were  baa- 
band  and  wife,  and  that  on  or  aboot  March  81, 
1917,  they  quarreled,  and  the  said  Carl  Hol- 
linghausen separated  from  plaintiff,  and  tiiat 
thereupon  defei^ant  Emma  Ada  waa  intention- 
ally guilty  of  BQch  conduct  aa  waa  calculated 
to  prejudice  plaintiff's  husband-  against  plain- 
tiff and  alienate  him  from  her  and  to  prevent 
a  reconciliation  between  them,  and  that  plain- 
tiff waa  thereby  deprived  of  the  society,  com- 
panionship, comfort,  protection,  aid,  and  af- 
fection of  her  bnsband,  your  verdict  will  be 
for  plaintiff." 

Said  paragraph  of  said  Instruction,  as 
niodlQed,  reads  as  follows: 

"If,  therefore,  yon  believe  from  the  evidence 
that  plaintifl  and  Carl  HolHnghaoaen  were 
husbfJDd  and  wife,  and  that  on  or  about  March 
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'  31,  1917,  thej  qaarreled,  and  the  said  Carl 
HollinKbaUBen  separated  from  plaintiff,  and 
thereafter  defendant  Emma  Ade  was  ioten- 
tiODally  guilt}'  of  such  conduct  as  was  calculat- 
ed to  and  aetoally  did,"  etc. 

Then  tbe  Instruction  condndeB  as  above. 
It  wUl  be  observed  tbat  the  modified  inatrno- 
tlon  differs  from  the  original  in  adding  the 
words  "actually  did,"  aft«  ttie  wends  "cal- 
culated to."  We  think  tbe  original  tostruc- 
tion  was  erroneous,  in  that  it  onl;  required 
the  Jury  to  find  that  ttw  alleged  conduct  of 
defendant  was  merely  calculated  to  cause 
her  husband's  alienation  and  prevent  a  rec- 
onciliation ,t)etween  them,  wbereaEi,  as  modi- 
fled,  the  Jury  were  required  to  find  that  said 
conduct  actually  did  produce  sucli  result 
Tlie  modified  Instruction  B  was  correct,  and 
we  overrule  def^dant's  objection  thereto. 

Instructions  A  and  E  announce  cwreiA 
pnvositlms  of  law,  and  we  therefore  over> 
rule  defendant's  otdectl<ms  thereto. 

The  court  did  not  err  in  refusing  to  give 
defendant's  instruction  Na  1,  to  the  eCFect 
that  there  was  no  evidence  ot  actual  malice 
cn  tbe  part  of  defmdant  toward  the  plain- 
tiff, and  that  issue  Is  withdrawn  from  your 
consideratlMi.  Under  this  record  said  in- 
struction did  not  correctly  state  tiie  law.  A 
correct  Instruction  on  the  subject  of  malice 
was  ^ven  at  the  request  of  plaintiff.  We 
overrule  defendaAs  objection  to  the  refusal 
ot  the  court  to  give  said  lustracdon. 

lustmctlona  2,  8,  4»  and  0  were  properly 
overruled.  Noft.  2,  8,  and  4  related  to  the 
proposition  asserted  defendant  that  if  the 
Jury  found  that  ptalntiff  had  made  the  set- 
tlement pteaded  In  tbe  answer  by  whidi  she 
had  received  «7,D00  in  full  of  allmraiy  and 
all  her  prupertj  rights  In  her  huriiand's  es- 
tate that  she  was  estopped  from  recovering 
in  this  actioiL 

[7]  Thla  settlement  had  nothing  to  do  with 
the  Instant  cas^  and  defendant  was  not  a 
party  to  it;  there  was  no  mutuality  reqtect- 
Ing  the  matter  as  between  plaintiff  and  de- 
fendant 

"Mntoall^  is  a  necessary  Insrediest  of  an  es- 
toiveL  rniere  can  be  no  estoppel  upon  one 
party  nnless  the  other  party  is  equally  es- 
topped." Hempstead  t.  Eaaton.  33  Mo.  142; 
City  of  UnioDTiUe  v.  Martin,  95  Mo.  App.  28, 
and  aathorities  cited  at  loc.  cit.  39,  68  S.  W. 
60S;  De  Ford  v.  Johnson.  261  Mo.  244.  ISS 
S.  W.  29,  46  L.  B.  A.  (N.  8.)  1083,  Ann.  Cas. 
1916A,  844.  • 

The  court  properly  refused  these  instruc- 
tions. 

Instruction  Na  6  was  iffoporly  refused,  be- 
cause it  sought  to  submit  to  the  Jury  an 
issue  not  in  tbe  case. 

[I]  Instruction  6  tells  the  Jury  that  platai- 
tiff  could  not  recover  damages  for  injury 
dmie  to  her  feelings  or  the  loss  of  support 
comfort  and  society  of  her  husband  and  these 
elemoits  would  be  withdrawn  from  the  con- 
sideration of  the  Jury.  These  were  elements 


plaintiff  conid  recover  for,  and  house  the  In- 
structloa  was  prop«'Iy  overruled. 

[I]  Instnictlon  7  told  the  Jury  that  If  plain* 
tiff  caused  the  separation  betweoi  her  and 
her  husband,  and  was  not  wrongfully  Induced 
to  do  so  by  either  of  the  defendants,  their 
verdict  would  be  for  defendants.  The  cause 
of  their  aeparation,  as  above  seoi,  was  not 
an  issue  of  the  cause,  and  tberef<»e  the  in- 
struction was  inroperly  refused. 

Instructions  8  and  U  were  properly  rft> 
fused. 

[II]  InstruetioD  10  told  the  Jury  that  the 
law  presumes  that  counsel  or  advice  given  by 
a  sister  to  a  brother  Is  given  In  good  faith 
and  from  proper  motives  and  honest  impulses, 
the  burden  of  proving  that  such  was  not  the 
case  was  shifted  to  plaintiff  to  prove  by  a 
prepbndcnance  of  the  testimony  that  such 
advice  was  not  g^ven  In  good  faith,  and  un- 
less the  Jury  find  suph  facts  exist  to  their 
personal  satisfaction  they  will  find  for  de- 
fendant, Emma  Ade.  We  agree  with  plain- 
tiff that  there  is  no  initial  presumption  of 
gdod  faith  on  the  part  of  a  brother  or  a  sistw 
who  interferes  In  the  marital  relationa  of  a 
plaintiff. 

This  Is  vastly  dlfferrat  from  a  case  of 
parents  Interfering  between  husband  and 
wife.  In  the  case  of  Barton  v.  Barton,  119 
Mo.  App.  loc.  dt  682,  94  S.  W.  682,  it  was 
h^: 

"We  are  not  to  be  understood  as  intimating 
that  a  parent  may,  without  good  cause,  influ- 
ence a  child  to  separate  from  a  spouse;  to  do 
so  is  a  tort  for  which  the  parent,  like  any 
other  person,  is  liable.  We  mean  to  say  that 
the  law  recogDiaes  a  eoperior  right  of  inter- 
ference on  the  part  a  parent  and  will 
justify  the  interference  for  a  cause  whidi 
would  be  no  Justification  in  favor  of  another 
person.  This  role  prevails  because  of  the 
law's  respect  for  anxiety  parents  feel  for  their 
children,  and  whidi  imp^s  to  efforts  to  promote 
a  child's  welfare  and  bappiness.  This  natural 
impulse  prompts  advice  and  assistance  in  do- 
piestic  troubles  as  well  as  in  others." 

We  rule  that  the  Instniction  was  j/xviperly 
refused. 

It  Is  BMlgned  as  error  tihat  the  court  modi- 
fied and  gave  instructlmi  20:  Said  instruc- 
tion as  originally  requested  by  defendant 

reads  as  follows: 

"Tbe  court  instracts  the  jury  that  in  the 
event  your  finding  is  for  the  plaintiff,  yon  are 
only  permitted  to  allow  damages,  if  any,  for 
the  loss  of  affections,  the  society,  companion- 
ship, and  comfort  of  tbe  said  Carl  HoUiog- 
hausen  from  the  25th  day  of  April  to  tbe  date 
of  his  death,  on  June  9,  1917." 

The  modified  lnstni<^on  changed  tbe  date 
from  when  the  damages  accrued  to  Bfardi  31, 
1917,  to  the  date  of  his  death  June  0.  1917. 
Ttiere  was  no  error  in  modifying  said  Instrue- 
tiott,  and  the  assignment  is  overruled.  We 
rule  that  defoidant's  peremptory  dannners 
were  properly  overruled.  Plabatifrs  Instrue- 
tlrau  given  to  ttte  Jury  preseute  the  case  anf* 
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flclently  clear  for  th^r  ready  underatandlng, 
and,  when  read  In  connection  wltli  tbe  13 
^ven  at  defendant's  request,  which  were 
quite  liberal  In  her  behalf,  we  think  there  Is 
no  doabt  but  Oat  the  case  was  properly  In- 
structed on. 

[11]  S.  Error  is  assigned  In  that  tbe  court 
failed  to  limit  certain  evidence  by  Instruction 
which  was  received  fOT  the  sole  purpose  of 
showing  the  state  of  mind  or  affection  of  the 
person  making  the  statement.  If  defendant 
deplred  such  instruction,  It  was  her  duty  to 
ask  the  court  to  give  one.  Rattan  t.  C.  B.  Ry. 
Co.,  120  Mo.  App.  270,  96  S.  W.  735 ;  Sote- 
bler  T.  Transit  Co.,  203  Mo.  loc.  cit.  721,  102 
S.  W.  651;  Brown  v.  Globe  Printing  Co.,  213 
Mo.  611-613, 112  S.  W.  462,  127  Am.  St  Sep. 
627.   We  overrule  the  assignment. 

[12]  6.  Lastly  defendant  makes  the  point 
that  the  vra^ct  is  grossly  excessive  and  Is 
the  result  of  passion  and  prejudice.  There 
Is  nothing  In  this  record  that  shows  the  ver- 
dict was  the  result  of  passion  and  prejudice, 
and  we  cannot  hold  that  it  was.  As  to  being 
grossly  excessive  both  sides  cite  the  case  of 
Puller  V.  Robinson,  230  Mo.  82,  130  S.  W.  343, 
Ann.  Gas.  1912A,  988,  to  show  the  pro  et  con 
of  the  contentltm.  The  citation  of  authorities 
on  this  point  usually  are  only  valuable  In  the 
particular  case  In  announcing  the  general 
rule  of  this  court  on  the  question.  But  in  the 
instant  case,  the  ease  cited,  supra,  8^>ears 
to  have  a  concrete  applicaUUty,  We  quote 
fnna  It  as  follows: 

"A  verdict  tor  $10,000  in  a  suit  for  alienat- 
ing the  affectloDB  of  plaintiff's  wife  is  not  ex- 
cessive. There  ts  no  scale  by  which  damages 
can  be  graduated  with  certainty  In  snch  cases, 
and  the  law  commits  to  the  Jury  the  doty  of 
estimating  tbe  wrong  done  the  plaintiff,  and 
with  their  discretion  the  court  will  not  inter- 
fere, except  where  tbey  have  clearly  been  ac- 
tuated by  nnreasoning  •  *  *  prejudice." 

Defendant  argues  that  plaintiff  could  re- 
cover damages  only  from  tbe  date  of  the 
separation  to  the  date  of  the  divorce,  wblcb 
she  calculates  was  43  days.  This  Is  errone- 
ous. As  shown  above,  defendant  requested 
an  Instruction  to  the  effect  that.  If  she  re- 
covered at  all,  she  could  recover  until  June 
9,  1917,  the  date  of  the  husband's  death,  and 
the  court  modified  it,  making  It  rend  from 
March  31,  1917,  tbe  date  of  the  separation 
until  June  9,  1917,  the  date  of  his  death. 
Time  is  not  of  the  essence  of  the  plalntlfTs 
rigfht  to  recover.  That  right  rests  upon  the 
wrong  done  her  by  defendant  That  defend- 
ant's wicked  and  malicious  efforts  to  keep 
plahitiff  and  her  husband  apart  ts  abundant- 
ly disclosed  by  the  evidence.  It  shows  that 
the  husband  Immediately  came  to  her  borne 
when  the  separation  occurred,  and  from  that 
day  until  Hie  date  of  bla  death  Ae  persistent- 
ly and  successfully  kept  them  apart  so  that 
they  could  not  see  each  other,  althot^h  she 
knew  that  they  were  anxious  to  become  rec- 
onciled. We  orermie  the  point 


From  what  has  been  said  above  It  follows 
that  d^endant'a  assignments  that  the  court 
erred  In  overruling  her  motion  for  new  trial 
and  to  arrest  the  judgment  were  properly 
overruled. 

This  disposes  of  all  of  defendant's  assign- 
ments adversely  to  her  contentions. 

This  record  presents  an  almost  unparal- 
leled Instance  of  wicked,  malicious,  and  un- 
lawful Interference  by  d^endant  in  success- 
fully preventli^  plaintiff  and  her  husband 
from  effecting  a  reconciliation,  and  we  affirm 
the  Judgment  It  Is  so  ordered. 

RAILBT  and  WHITB,  00.,  cimear. 

PER  CURIAM.  The  foregoing  opinion  of 
MOZLET,  C.  is  her^y  ad<9ted  as  tbe  oplnloa 
of  tbe  court 

An  concur. 

On  Motion  for  Rehearing. 

PER  CURIAM.  [13]  The  appellant  com- 
plains of  error  in  the  giving  of  InstrucUon  O, 
which  is  substantially.  If  not  lltfflaJly,  a  copy 
of  Instruction  B  before  It  was  modified  by 
the  court,  ^e  portion  complained  of  by  ap- 
pellant Is  as  follows: 

"And  that  tiiereapon  defendant  Bmma  F. 
AAe  was  inteDtI<nially  gail^  <tf  sndi  condnet 
as  was  calculated  to  prejudice  plaintiff's  hus- 
band againit  plaintiff,  and  to  alienate  him 
from  her,  and  to  prevent  a  reconciliation  be- 
tween them,  and  that  plaintiff  was  thereby  de- 
prived of  the  society,  companionship,  com- 
fort, etc.,  •  •  •  your  verdict  will  be  for  the 
plaintiff." 

I.  On  a  reconsideration  of  the  case,  we  see 
no  error  in  this  instruction,  nor  was  there 
any  need  Sor  tbe  modification  of  instruction 
B.  If  the  Inry  found  tiiat  by  tbe  Intentional 
interference  of  fi^mma  Ade  complained  of 
tbe  plaintiff  was  deprived  of  the  companion- 
ship of  her  husband,  then  plaintiff  was  en- 
titled to  a  wdict  The  appellant's  criticism 
of  the  Instruction  is  without  merit 

[14]  2.  Appelant  complains  of  the  setting 
aside  of  tbe  verdict  against  both  of  tbe  de- 
fendonti^  the  granting  of  a  new  trial  as  to 
the  d^endant  Carl  Ade,  the  dlsndasal  of  tbe 
case  as  to  htm,  and  the  rendition  of  Ju^ 
ment  against  the  defendant  Enuna  Ade. 

When  the  evtdenoe  for  the  idalntiff  was 
closed,  the  court  sustained  a  demunw  as  to 
the  defendant  Carl'  Ade,  and  gave  an  in- 
struction, directing  the  jury  to  find  a  verdict 
in  his  behalf.  As  will  be  seen  by  instructions 
B  and  Q,  given  for  the  plaintiff,  the  court 
submitted  the  case  solely  on  the  Issue  be- 
tween the  plaintiff  and  tbe  defendant  Emma 
Ade ;  that  is,  if  the  jury  found  Smma  Ade 
gull^  of  the  conduct  charged,  and  plaintiff 
was  thereby  d^irivod  of  the  companionship, 
etc.,  of  her  busband,  the  verdict  should  be 
for  the  plaintiff.  It  auOiorlsed  a  verdict 
solely  against  Emma  Ade.  Carl  Ade  was  out 
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of  tbe  cAse,  and  no  verdict  could  be  or  was 
In  fact  rendered  against  blm.  All  tbat  was 
necessary  was  a  formal  dismissal  as  to  liim. 
So  it  Is  apparent  that  the  verdict  and  jndg- 
meat  disposed  of  all  the  parties  and  Issues 
In  the  case. 

Appellant  relies  on  Hughey  t.  Byssell,  167 
Mo.  App.  664,  loc.  clt.  S6S,  162  S.  W.  434.  As 
said  in  State  ex  r^,  Dunklin  County  t.  Blake- 
more,  275  Mo.  696,  loc.  cit  703,  205  S.  W. 
626,  it  is  unnecessary  to  discuss  tbe  sound- 
ness of  the  rule  as  applied  in  that  case.  The 
trial  court,  by  Its  instruction,  withdrew  the 
case  from  the  jury  as  to  Carl  Ade,  and  sub- 
mitted the  Issues  solely  between  tixe  pialntift 
and  the  appellant  We  must  assume  tbe  Jury 
had  sufficient  intelligence  to  understand  the 
Instructifms  of  the  court,  and  tbat  they  were 
not  authorized  to  return  a  verdict  against 
Carl  AdS:  There  was  no  occasion  for  tbe 
court  to  set  aside  the  verdict  as  against  Carl 
Ade  and  grant  him  a  new  trial,  for  tbe  sim- 
ple reason  that  no  verdict  was  returned 
against  him.  The  motion  for  rehearing  is 
overruled. 

All  concur. 


ALEXANDER  v.  ST.  L0UI8-8AN  FRAN- 
CISCO RY.  CO.  (Ne.  22156.) 

(Snpreme  Court  of  Missouri,  Division  No.  1. 
JiUy  11,  1921.  Motion  for  Bebearing  Over- 
ruled July  28,  1921.) 

I.  Railroads  ^s>328(4)  —  Automobile  driver, 
cresting  wlthest  looking,  held  negligent. 
An  automobile  driver,  who,  after  passing 
all  obstmctlonB  to  his  view  except  telegraph 
poles  176  feet  apart,  conld  have  seen  tbe  ap- 
proaching train  for  a  half  mile  bad  he  looked 
when  he  was  60  feet  from  a  famiUar  crOBsing, 
bat  never  looked  in  the  direction  of  the  train, 
after  be  passed  the  first  obstruction,  until  be 
reacbed  a  point  some  12  or  15  feet  from  tbe 
crossing,  when  it  was  too  late  to  stop  bis  car, 
held  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

3.  Railroads  «s»3S0(4)  —  AstMshlle  driver 
aware  ef  inlawful  speed  sf  trals  sot  antltted 
to  re^r  on  ebtenranoe  sf  orrilaaMS^ 

Where  an  sntomobile  driver,  injured  at  a 
crossing  by  train,  admitted  he  noticed  the  speed 
of  the  train  as  being  SO  miles  per  boar,  be 
could  not  rely  on  the  presumption  that  it  would 
be  restricted  to  the  iveed  limit  of  12  miles  per 
hour  as  it  approached  tbe  crossing. 

3.  Railroads  ^»330(4)  —  Contrlbntory  negli- 
gence not  excnsed  by  speed  ordinance.' 

It  Is  not  tbe  law  that  contributory  negligence 
of  an  aatomobtle  driver  crossing  the  track  in 
tbe  city  is  excused  by  the  exiBtencc  of  an  ordi- 
nance limiting  Uie  speed  at  whch  a  train  may 
run  in  the  city,  where  the  train  has  violated  the 
ordinance,  and  that,  therefore,  tbe  driver  was 
relieved  of  all  doty  to  look  and  listen. 


4.  Railroads  «=>348<6)— Evitfesoe  held  sot  to 
support  recovery  ander  last  dear  ohanoe  deo- 

trine. 

In  action  by  antomoblle  driver  for  injuries 
from  being  struck  at  crossing,  evidence  Md 
not  to  show  liability  under  the  doctrine  nl  last 
clear  chance. 

5.  Evidence  «=>588  —  Evidence  as  to  Impeded 
view  held  contrary  to  physical  facts. 

As  respects  the  claim  of  impeded  view  cC 
the  track  by  sn  antomobile  driver  struck  at  a 
crossing,  bis  testimony  tbat  a  man  In  an  auto- 
mobile could  not,  when  near  the  crossing,  'see 
sn  approaching  train  within  a  distance  of  half 
a  mile  on  account  of  telegraph  poles,  which 
were  176  feet  apart,  Md  unworthy  of  h«diaf  and 
without  probative  force,  being  unreasonable  and 
contrary  to  common  observation  and  ocperiaiee. 

Appeal  from  Circuit  Court,  Jaqpw  Coun- 
ty; Grant  Elmerson,  Judge, 

Action  by  B.  N.  Alexander  against  tbe 
St  Louls-San  Francisco  Ballway  Company. 
From  Judgment  of  nonsuit,  plaintiff  appeals. 
Affirmed, 

This  suit  was  Instituted  In  tbe  circuit  court 
of  Jasper  county  by  tbe  plalntifl  against  tbe 
defendant  to  recover  the  sum  of  (25,000  for 
personal  injuries  sustained  by  him  through 
the  alleged  negligence  of  tbe  defendant  in 
running  one  of  its  trains  of  can  against  bim 
in  the  city  of  Carthage,  Mo.  The  trial  re- 
sulted in  the  plaintiff  taking  an  involuntary 
nonsuit,  with  leave  to  move  to  set  same  aside, 
which  motion  was  overruled,  and  he  duly 
appealed  the  cause  to  this  court 

Coimsel  for  the  respective  parties  have 
made  rather  an  exhaustive  statement  of  tbe 
facts  of  the  case,  but  we  substantially  adopt 
that  of  the  respondent  for  the  reason  tbat 
it  presents  a  clearer  and  stronger  view  of 
plaintiff's  case  than  bis  own  statemoit  does; 
also  presents  in  a  fuUw  and  clearer  manner 
the  defendant's  case  than  does  that  of  thet 
plaintiff. 

As  no  question  is  presented  involving  the 
sufficiency  of  the  pleadings,  they  will  be  put 
aside,  and  we  shall  deal  only  with  the  facts 
as  shown  by  the  record,  and  the  law  as  de- 
clared by  the  court.   The  facts  are: 

Central  avenue  runs  east  and  west,  and  ap> 
pellant  was  going  east  The  railroad  runs 
from  the  southeast  to  the  northwest,  but  more 
nearly  north  and  south.  The  train  with  pas- 
senger equipment  of  seven  coaches  and  the 
engine,  with  an  average  length  of  something 
like  75  feet,  was  approaching  the  crossing 
from  the  south  or  southeast  and  running  to 
tbe  north,  or  northwest  The  accident  occur- 
red on  tbe  26th  day  of  October,  1917,  at  7 
o'clock  a.  m.  The  train  was  one  hour  late. 

The  appellant  testified  In  his  o^vu  behalf 
tbat  tbe  crossing  In  question  was  a  much- 
traveled  one;  that  he  had  lived  la  Cartbage 
26  years,  during  all  of  which  time  he  bad 
been  f umlUar  with  the  crossing  and  tbe  sur- 
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ramdliisi;  liiat  be  bed  eerred  tvo  terms 
ae  a  member  tjf  the  Otj  conadl,  and  that  at 
the  time  of  the  accident  he  was,  and  for 
18  monttiB  prior  thereto  had  been,  street  com- 
missioner of  the  city  of  Garthaga  In  other 
words,  the  testimiRiT  admits  his  entire  famil- 
iarity and  Intimate  knowledge  of  the  situa- 
tion at  the  crossing  as  far  as  the  obstruction 
either  to  hie  right  or  left  was  concerned,  as 
he  approached  the  place  of  the  accident. 

The  ordinance  Umlting  the  speed  to  12 
miles  an  hour  was  introdnoed,  and  appel- 
lant teettfled  to  bis  knowledge  <tf  its  ex- 
iateno&  Be  did  not  tBstttjr,  however,  that 
he  relied  upon  the  p^eaaspOaa.  that  the  train 
would  be  restricted  In  Its  operation  to  the 
ordinance  speed  as  It  approadied  the  mMs- 
ing.  On  the  contrary,  he  says  he  saw  the 
tnUtt,  and  when  he  saw  It  It  was  nmning 
not  less  than  80  miles  an  hour,  according  to 
his  best  judgment  at  the  tlmoL  He  testified 
that  as  he  approached  the  crossh^  the  speed 
of  his  automoUIe,  of  whldi  he  was  the  driv- 
er, and  which  ccmtalned  on  the  seat  wiflt 
him  me  paesoiger,  Mr.  Hon,  was  not  lees 
tium  10  and  not  over  12  miles  an  hour, 
eUt^y  down  hlll  to  the  traA;  that  hts  auto- 
mobile and*Uie  brakes  ttaraeon  were  in  good 
condition;  that  going  at  that  apeeA  he  could 
stop  bis  automeUle  In  IS  or  20  feet;  that 
he  does  uot  tbtaik  be  was  erer  aUe  to  stop 
It  In  leatr  than  a  rod  going  10  or  12  mllee  an 
hour ;  that  tf  be  had  been  going  4  or  6  ndlee 
an  hour  be  could  haTe  stopped  bis  ear  at  10 
or  12  feet;  that  as  he  an)roa<Aed  the  eraee- 
Ing  there  was  quite  a  tiler  of  billboards  that 
set  Just  off  of  the  street  Just  outside  of  the 
sidewalk,  some  8  feet  high  and  periiape  40 
feet  Ixmg,  and  that  west  of  that,  before  yon 
came  to  the  billboards,  were  houses  and 
buildings  and  so  on;  that  after  you  got  to  the 
billboards  13iere  was-  considerable  brush, 
limbs  of  trees,  that  obstructed  the  Tlerw  until 
you  got  more  than  halfway  from  the  bill- 
boards to  the  railroad;  tint  the  thorn  tree 
which  he  spoke  of  was  about  80  feet  from 
the  south  line  of  (he  street,  and  about  BOme- 
thing  like  30  feet  east  of  the  UHboards ;  that 
the  body  of  tbe  tree  was  right  in  line  with 
the  right  of  way  of  the  railroad;  right  in 
the  fence  there  was  a  blac^  thmm  tree  about 
4  or  6  Inches  In  thickness,  20  or  2S  feet  high 
with  conslderaMe  top  to  It,  besides  a  good 
deal  of  other  brush  that  was  along  the  fence; 
and  the  hang-over  limbs  from  trees  outside  of 
the  railway  fence  obstmcted  the  view  almost 
entlTely  until  yon  got  from  b^nd  tbe  tree; 
that  the  tree  was  not  close  enough  to  the 
billboard  to  obstruct  the  view,  but  tbe  trees 
al<mg  the  fence  hung  down  to  snch  an  ex- 
tent yon  could  not  see  the  railroad  to 
any  octent  until  you  got  past  the  black  thorn 
tree ;  that  from  the  thorn  tree  to  the  track 
wonid  not  be  over  25  feet;  that  as  be  ap- 
proadied  tte  track  the  view  to  the  north  was 
practically  unobstructed;  that  he  was  at  tbe 
wheel  <^  his  car  on  the  north  ^e  thereof; 


that  be  was  watdiing  for  the  train;  t3iat  be 
was  always  careful  about  that  as  be  ap- 
xooached  railroad  crossings;  that  as  be  got 
some  past  Hib  MUboards  referred  to,  while 
the  trees  mentioned  were  In  the  way  to  the 
south,  Mr.  Hall,  who  sat  beside  him,  asked, 
"Is  tliat  fellow  holloolng  at  us?"  and  that  he 
Ci^teUant)  looked  immediately  to  the  north, 
the  direction  In  wbldi  Hull  was  looking, 
and  there  were  a  number  of  railroad  men 
there,  not  less  tban  100  feet  from  the  street; 
that  be  did  not  have  time  to  And  out  wbattk 
they  were  calling;  that  he  saw  no  motion 
1^  the  men;  that  be  bad  hardly  time  to 
look,  running  80  or  40  feet,  nntll  HnD.  said, 
"Lo(A  out";  that  he  tumeh  his  head  the 
other  way,  and  there  was  a  train  Just  ofl! 
the  rtreet,  not  more  than  SO  or  100  feet  away, 
coming  down  the  track  toward  him;  that  tbe 
front  wlied  of  his  car  had  Just  crossed  tbe 
aide  traA,  and  he  was  eo  dote  to  the  main 
track  that  there  was  no  chance  for  him  to 
stop  without  8top£dng  on  tbe  tra^  and  no 
chance  to  turn  elt^ier  way;  that  he  saw  in- 
stantly what  his  only  dunce  was,  and  tbe 
only  safe^  he  bad  was  to  try  to  get  across 
tbe  track,  and  that  was  the  last  he  knew. 

Tb9  testimony  by  tbe  witnesses  show  that 
he  was  struck,  on  the  crossing,  by  the  train, 
inflicting  tbe  Injuries  for  wnicb  he  sues.  He 
testlfled  that  be  heard  no  signal,  by  either 
the  bell  or  whistle.  Other  wltnesMs  cMrob- 
onLte  Urn  In  this  .reivect,  but  the  engineer, 
whom  appellant  put  cm  the  stand,  testlfled 
that  the  fireman  was  idtthig  on  the  seat, 
ringing  tite  bell,  at  the  ttme  of  the  aoddoit, 
and  had  beoi  ainoe  tbe  time  It  arrived  ia 
the  corporate  Bmlta ;  In  addition,  that  it  bad 
whistled  for  tbe  crossing  signal. 

He  testlfled  on  direct  ezaminatldn  also: 
That  the  railroad  track  running  southeast  Is 
almost  entirely  straight  for  a  full  half  mlle^ 
and  is  considerably  downgrade,  and  a  train 
coming  down  It  generally  coasts.  Tbat  there 
la  no  grinding  of  tbe  wheels  and  no  noise 
made  by  the  train  to  amount  to  anything; 
that  at  the  ttme  be  discovered  the  train  the 
front  wheels  of  bis  antmnoMle  wsm  about 
12  feet  from  the  crossing.  After  testifying 
to  the  extent  of  his  injuries,  be  was  cross- 
examined.  That  he  was  entirely  familiar 
with  tbe  situation  of  Central  Avenue  cross- 
ing. That  he  had  hauled  gravel  from  the 
lAt  <mx  it  ever  since  be  had  been  conunls- 
doner,  off  and  on,  and  had  been  familiar 
with  tbe  crossing  and  surroundlngsr  for  28 
years.  That  on  October'  26th  the  leaves  had 
fallen  a  llttte.  That  there  was  nothing  to 
the  north  to  obstruct  bis  view  of  a  train 
proadilng  from  that  direction.  That  there 
were  two  tracks  to  the  railroad  where  It 
crossed  Central  avenue.  That  the  first  track 
which  he  approadied  was  the  switch  track, 
and  that  he  knew  that  that  morning.  Tlwt 
he  had  given  bis  deposition  In  Hay,  1918,  aft- 
er the  accident  on  the  26th  of  October,  1917. 
(The  trial  was  on  the  20th  day  of  November, 
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1919.)  That  when  he  had  given  bis  deposi- 
tion he  had  testifled  in  answer  to  questions 
by  Judge  Gray: 

"Q.  Do  you  know  how  far  west  of  the  maio 
trade  of  the  Frisco  an  automobile  would  be 
when  yon  could  see  up  the  track  a  quarter  of  a 
mile?  A.  No,  I  don't  know,  but  it  would  be 
gaesswork  with  me.  I  ihoold  think  about  80  or 
90  feet 

**Q.  80  or  90  feet  west  of  the  mala  track,  yon 
had  a  view  of  the  main  trad^  of  a  train  coming 
from  the  lonth,  aboat  a  quarter  of  a  mlleT  A* 

Yes,  sir. 

"Q.  When  you  get  to  the  west  line  of  the 
right  of  way,  what  would  obstruct  it?  A.  There 
wouldn't  be  aoything. 

"Q.  When  you  were  about  80  feet  from  the 
crossing  Mr.  Hull  said,  'Do  you  think  those 
men  are  hollooing  to  us*?  A.  Tes,  that  was  bis 
ranarfc.  • 

"Q.  Then  from  ttiat  time  on  until  yon  got 
over  the  switch  track  or  about  over  the  switch 
track,  Mr.  Hull  said  nothing  to  you  about  the 
approaching  train?  A.  Not  until  just  as  we 
were  running  on  the  switch. 

"Q.  Then.  Mr.  Alexander,  had  Mr.  Hull  look- 
ed to  the  south  any  time,  he  not  being  concerned 
with  the  operation  of  the  machine,  from  the 
lime  those  men  hoUooed  until  you  ran  onto 
that  Bwit<<h,  this  train  coming  would  have  been 
In  plain  view?   A.  Yes." 

As  to  this  last  question  and  answer,  the 
witness  on  the  stand  said  he  did  not  think 
he  ansn'ored  it  as  transcribed,  but  he  oould 
sot  gay  as  to  how  he  answered  it.  He  was 
then  asked  regarding  bis  deposition;  if  the 
following  question  and  answer  f^vea  by  him 
at  the  time  were  not  correct: 

"Q.  Ten  me,  how  you  could  hSTS  looked  be- 
tween the  time  you  got  within  80  feet  of  that 
trad^  Stad  the  time  yon  got  over  the  switch, 
without  seeing  the  train.  A.  I  had  been  look- 
ing and  listening  for  a  train,  and  my  attention 
was  turned  the  other  way  on  account  of  bis  re- 
mark and  their  hollooing,  and  I  was  approadi* 
ing  the  track;  it  takes  very  little  bit,  running 
12  miles  an  hour,  to  tub  80  feet.  I  had  run  per- 
haps 65  or  70  feet  during  the  tfanc." 

He  said  he  thought  be  bad  answered  that 
mj.  He  was  asked  if  Uie  foUowinc  Ques- 
tiea  was  not  propounded  to  bim  in  the  dep- 
osition : 

"Q.  Now,  Mr.  Alexander,  you  said  you  were 
looking  and  listening— when  did  you  look  to  the 
south  after  you  got  withhi  80  feet  of  the  track, 
and  when  you  could  have  seen  the  train  coming? 
Had  yon  looked  before  the  time  you  looked  and 
it  was  too  late?  A.  I  hadn't  looked  at  all." 

And  he  replied  that  this .  was  correct. 
Then  he  stated  again  on  the  stand  at  the 
trial  that  as  a  matter  of  fact  he  had  not 
looked  to  the  south,  after  he  got  to  the  end 
of  the  billboard  80  feet  from  the  track  until 
his  front  wheels  were  across  the  switch, 
which  he  thinks  was  about  12  feet  from  the 
main  track,  though  he  had  never  measured 
it,  and  does  not  know  whether  It  was  16  feet 
or  not;  that  he  had  stepped  the  distance  from  ! 


(Mo. 

the  main  line  track  to  the  comer  of  the  bill- 
board, and  that  it  was  80  feet;  that  he  had 
done  this  after  his  deposition  was  taken. 
He  admitted  that  at  the  taking  of  his  dep- 
osition he  was  asked : 

"Q.  When  was  it  you  were  looking  to  the 
south  and  listening  for  a  train,  and  where  were 
you  with  respect  to  the  billboard  on  the  west 
side  of  the  track  and  on  the  sootb  side  of  Gen-- 
tral  avenue?" 

And  tiiat  be  had  answwed: 

"A.  I  was  mighty  near  the  point  where  I 
should  have  seen  the  train;  my  attention  was 
attracted  the  otiier  mj.*' 

He  testified  that,  if  there  were  no  other 
obstruction  when  yon  passed  tbe  billboard 
and  got  in  80  fe^  of  the  track,  aa  far  aa  the 
billboard  was  concenied  wbai  you  get  past  it 
yon  could  see  up  the  railroad  to  the  Harring- 
ton quarry,  which  the  testimony  shows  was 
several  blocks  away.  He  reiterated  be  was 
80  feet  iirom  tbe  main  line  whrai  HnU  qpoke 
to  blm.  He  again  reiterated  tbat  be  never 
Looked  south  after  he  passed  tbe  biUboard 
until  he  was  within  12  feet  of  tbe  crossing, 
and  that  after  he  had  creased  past  the  bill- 
board, if  be  had  looked  down  the  trade 
south  he  could  have  seen  a  trabi  160  feet, 
and  every  foot  nearer  the  tFa<!k  it  traveled 
would  raable  him  to  see  farther  up  tbe  track 
if  be  had  been  lotAing  tbat  way,  and  then 
when  be  was  27  feet  from  tbe  west  rail  of 
tbfi  main  track  that  be  coold  have  seen  a 
tratai  south  for  half  a  mile,  except  in  so  far 
as  the  telegraph  poles  would  obstmct  bis 
view ;  tbat  the  tdegrajdi  poles  to  a  man  In 
an  automobile  would  obstruct  a  train  coo- 
tatnlug  six  coadies  half  a  mile  away. 

Aftbr  other  wltnesees  Jiad  testified  tbe 
plaintiff  was  recalled  to  the  stand  by  his 
counsel  for  a  further  examination,  and  he 
testified  on  direct  examination  that  when  he 
was  going  down  Cratral  av,enue  be  was  look- 
ing and  watching  for  trains  more  from  tbe 
soutb  than  the  north,  because  be  had  a  b^ 
ter  view  to  the  north  than  to  the  south;  that 
be  saw  no  signal,  heard  no  whistle,  heard  no 
noise  or  any  tr^in  whatever;  that  he  had 
been  looking  and  listening  more  to  tbe  soutb 
than  to  the  north,  although  be  always  watch- 
ed both  ways,  and  he  was  asked  this  ques- 
tion by  bis  counsel: 

"Q.  How  long  a  time  elapsed  when  your  at- 
tention was  called  by  Hull  of  that  fellow  calling 
to  you,  how  long  an  interval  of  time  elapsed 
when  you  turned  your  head  in  that  direction  to 
look,  and  when  you  turned  It  back  again  on  the 
second  statement  of  Hull's?  A.  I  couldn't  say; 
I  shouldn't  think  more  than  two  Or  three  sec- 
onds." 

Then  on  cross-examination  he  was  asked: 

"If  be  bad  looked  up  the  track  south  when  60 
feet  from  the  main  track,  if  he  could  not  have 
seen  down  past  tbe  light  plant?  A.  Well,  there 
would  have  been  some  obstruction  in  tbe  way; 
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that  it  Is  hard  to  aea  a  train,  or  anytbiiig  of 

that  kind,  in  an  automobile  when  it  la  moving; 
that  if  be  had  been  stopped  that  hts  Tlew 
would  have  been  practicallj  unobatmcted,  ex* 
cept  by  the  poles;  that  after  he  paased  th« 
billboard  everything  else  waa  oB  the  right  of 
war  except  the  polea." 

After  be  had  complained  about  his  Tlew 
b^K  obstructed  by  the  poles  he  was  asked : 

"Q.  You  think  the  seven  car  train  would  ba 
cut  off  from  yoor  view  bj  telephou  polea  178 
feet  apart}" 

BSb  answer  was: 

*To  a  great  extent.  In  ab  aotomobne." 

Dr.  Webster  testified  to  the  esCnit  of 
^atntlfrs  Injuries,  whose  tesdmony  is  Im- 
material here. 

P.  S.  Vance  testified  that  he.  driving  a 
wagon,  had  crossed  this  crossing  Jnst  ahead 
of  the  appellant,  and  after  pasdng  over  tbe 
crossing  noticed  the  approaching  train  com- 
ing toward  bim  at  a  rate  of  qpeed,  in  bis 
jDdgmait,  of  80  or  8ff  miles  an  boar.  His 
<!ross-examfnation  aihows  that  he  bad  reach* 
ed  a  certain  point  after  observing  tbe  nrala 
wlien  be  beard  tbe  collision,  wtaicli  was  al- 
most  one-third  of  the  distance  that  the  train 
was  from  tbe  ciosring  wben  he  saw  It  ap> 
proadiing  Qiis  team  going  about  4  ndles  an 
hoQ^.  He  also  testified  that  tbe  obrtmo- 
tfott  of  tbo  thi^et  up  there  on  that  knoU 
prevttited  you  seeing  the  train  coming  down 
the  track  until  you  would  be  almost  oa  the 
track.  On  cross-examination  be  testified 
that  tbe  knoll  In  qnestifm  waa  away  op  at 
Third  street,  two  blotto  away.  Other  wit- 
nesses testified  as  to  the  extent  of  plaintiff's 
InJviyi  and  that  die  speed  <tf  the  train  was 
25  or  80  odles  an  bonr. 

3.  W.  Meredith  was  tbe  only  other  witness 
who  testified,  exc^  the  engineer,  as  to  tbe 
Tlew  vt  tbe  appellant  as  be  approached  the 
track.  He  said  that  according  to  his  re- 
membrance there  waa  quite  a  broad  fence 
that  ran  pretty  dose,  be  could  not  say  how 
close,  and  some  brush  and  things  along  down 
there  next  to  the  road  and  some  trees  that 
bad  grown  up  there. 

"Q.  State  whether  or  not  this  obatmcted  the 
view  there  at  that  time.  A.  Well,  yea,  to  some 
extent,  of  course." 

On  cros»«xaminatlon  he  said  that  on  ao- 
count  thereof  the  Tlew  was  not  exactly  plain 
for  a  person  going  down;  that  the  trees  were 
In  the  right  of  way  fence. 

There  were  no  photographs  introduced  in 
«Tldence,  but  they  were  used  In  the  exami- 
nation of  the  witnesses,  and  the  testimony 
of  the  witnesses  shows  that  they  admit  that 
ttey  showed  an  unobstructed  Tlew  after  the 
billboard  was  passed. 

Appellant  Introduced  Price  Parmlee,  in 
charge  of  the  locomotive  that  struck  his  car, 
as  a  witness.  He  testified  tbat  the  train  con- 
sisted of  engiije,  tender,  ami  six  or  aevai 


passenger  coaches ;  that  they  were  an  hour 
behind  time,  and  running  25  miles  an  hour; 
tbat  the  whistle  was  blown  for  the  crossing 
signal  at  the  Missouri  Pacific  crossing,  and 
tbat  the  bell  was  i-ung  the  entire  time  after 
entering  the  coriwrate  limits  until  the  colll- 
sloa ;  tbat  the  automobile  came  onto  the  cross- 
ing ^om  the  fireman's  side ;  that  he,  tbe  engi- 
neer, did  not  see  or  know  anything  of  it  un- 
til bis  attention  was  called  to  tbe  fact  by 
the  fireman,  which  was  Jnst  before  the  cross* 
ing  was  reached,  right  against  it,  and  that 
he  immediately  commenced  Betting  the 
brakes;  that  there  was  a  heavy  train  of 
seven  cars;  it  had  already  whistled  for  the 
station;  and  that  the  application  of  his 
brakes  as -they  approached  the  Missouri  Pa- 
cific crossing  had  more  or  less  exhausted  his 
air. 

PlalntUTs  attorney  on  redirect  examina- 
tion drew  from  this  witness  the  statement 
that  if  he  had  been  running  12  miles  an  hour 
he  could  not  have  stopped  sooner  than  half 
the  train  length,  the  length  of  three  cars  at 
the  least  calculation;  that  12  miles  an  hour 
would  take  less  space  with  which  to  stop 
than  2S ;  Uiat  his  fireman  was  sitting  on  the 
seat  box.  ringing  the  bell  and  looking  ahead, 
and  that,  watching,  he  could  see  the  auto- 
mobile as  soon  as  It  came  out  from  behind 
the  billboard;  and  that  If  he  had  been  no- 
tified of  the  approach  of  the  automobile  as 
soon  as  that  occurred,  and  he  was  within  100 
feet  of  the  crossing,  he  could  haTe  applied 
the  brakes  and  slacked  the  train  some  by 
the  time  he  got  to  the  crossing,  a  little  bit. 
If  he  had  seen  it,  but  not  down  to  6  or  6 
miles  an  hour;  perhaps  he  could  have  slow- 
ed down  to  6  miles  an  hour;  that  yon  can- 
not apply  the  brakes  in  a  second :  that  it 
takes  a  little  space  to  get  Into  communica- 
tion with  the  fireman  after  be  discovers  IL 
He  testified  that  If  the  firemen  had  known 
when  the  man  was  80  feet  away  that  be  was 
not  looking,  was  not  going  to  take  «are  of 
himself,  tbat  he  (the  engineer)  coatd  not 
have  received  notice  and  applied  the  air  and 
stopped  tbe  train  before  reaching  tbe  cross- 
ing. 

After  the  engineer's  testimony,  appellant 
called  O.  G.  Dooefaay  as  an  expert  witness. 
He  testified  that  -the  average  length  of  a 
passenger  coach  was  75  or  80  feet,  some  of 
them  longer.  This  expert  testified  that  the 
engineer,  after  the  Qr^an  told  him  of  the 
approach  of  the  automobile,  could,  in  his 
Judgment,  have  stopped  the  train  in  two 
train  lengths,  which  would  have  been  a  pretty 
good  stop  at  25  miles  an  hour;  and  that, 
if  he  had  been  going  at  12  miles  an  hour  un- 
der the  same  conditions,  could  have  stopped 
the  train  within  SOO  or  000  feet. 

J.  D.  Harris,  of  Carthage,  for  appellant. 

W.  F.  Ev&nB,  of  St  Louis,  Howard  Gray 
and  Allen  McReynolds,  both  of  Carthage,  and 
Mann  ft  Mann,  of  Springfield,  for  reivond- 
ant. 
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WOODSON,  P.  J.  (after  atatliiK  tbe  fftets 
as  above).  [  1  ]  I.  TbB  first  contention  of  coun- 
sel for  appellant  Is  ttaat  tbe  trial  court  erred 
In  declaring  as  a  matter  of  law  that  he  was 
gnllty  of  such  ecmtrUnitory  negligence  as  to 
preroit  his  recovery  in  this  ca8&  In  snp- 
port  of  this  contoitlon  we  are  dted  to  tbe 
following  cases :  Monroe  v.  Chicago  4:  A.  B. 
Co.,  280  Ma  483.  219  S.  W.  68;  Maglnnls  ▼. 
Bailroad,  268  Mo.  667,  187  S.  W.  116S;  La- 
garce  v.  Bailroad.  183  Mo.  App.  70,  loa  dt. 
85,  168  S.  W.  1063:  Jackson  v.  S.  W.  Mo. 
Ey.  Co.,  189  S.  W.  381;  Stotler  v.  Railroad, 
200  Mo.  107,  98  S.  W.  509;  Weigman  v.  BaU- 
road,  223  Mo.  699,  123  S.  W.  88;  Underwood 
V.  St  L.,  I.  M.  &  S.  Bv  B.  Co.,  190  Mo.  App. 
407,  loc.  cit.  417,  177  S.  W.  724;  Donohue  v. 
St.  L.  X.  M.  &  S.  B.  B.  Co.,  91  Mo.  857,  2  S. 
W.  424,  3  S.  W.  848. 

Tbe  appellant  testified  that  there  were  no 
signals  given  of  tbe  approach  of  tbe  train 
that  struck  him,  and  be  was  corroborated  In 
that  statement  by  other  witnesses;  be  also 
stated  that  he  was  perfectly  familiar  with 
the  crossing  where  be  was  Injured,  and  the 
conditions  and  surroundings  there,  and  had 
been  for  many  years.  He  also  described  a 
certain  billboard  and  a  locust  tree  and  some 
brush  which  obstructed  his  view  of  the  train 
until  after  he  passed  the  east  end  of 
tbe  billboard,  which  was  80  feet  from  the 
main  track,  and  that  &tter  reaching  that 
end  the  tree  and  the  brush  mentioned  still 
partially  obstructed  bis  view  of  the  train 
until  be  reached  a  point  about  50  feet  from 
tbe  track,  and  from  there  on  there  was  noth- 
ing to  obstruct  bis  view  except  tbe  telegraph 
poles,  which  were  something  like  170  feet 
apart;  that  after  passing  the  east  end  of  the 
billboard  he  did  not  look  south  again  until 
be  ran  his,  automobile  some  65  or  70  feet, 
which  broiight  him  wltbln  10  or  16  feet  of 
the  main  line  track.  When  he  was  27  feet 
west  of  tbe  rail  of  tbe  main  track  he  could 
have  seen  the  train  coming  from  the  south 
for  a  distance  of  half  a  mile,  except  in  so 
far  as  tbe  telegraph  p<des  would  obstruct 
his  view;  that  the  telegraph  poles  to  a  man 
In  an  antom<Alle  would  obstruct  a  train  con- 
taining six  coaches  for  a  distance  of  half 
a  mll&  He  was  driving  bis  automobile  at 
12  miles  an  hour  and  could  stop  it  in  12 
or  15  feet  He  never  saw  nor  beard  tbe 
train  until  he  was  within  10  or  12  feet  of 
the  mabi  track,  which  was  too  close  to  stop 
his  car  before  the  train  wonld  have  reached 
tbe  croalng,  so  he  tiien  tried  to  cross  tbe 
track  in  fnmt  of  the  anwoaching  train,  and 
was  struck  by  it  and  injured.  The  reason 
why  be  did  not  look  south  tot  the  train  after 
passing  the  end  of  the  bUIboard  was  that  Mr. 
Hull,  the  gentlonan  riding  with  him,  called 
hts  attention  to  some  one  calling  to  him.  who 
.was  north  of  the  track,  which  attracted  bis 
atteadlmi  in  tbat  direction,  .and  before  he  got 
through  looking  in  that  direction  bis  autraio- 


bile  bad  run  some  65  or  70  feet,  which 
brongU  hJna  within  12  or  15  feet  of  tbe  miss- 
ing. 

Under  tbe  aathorltlea  dted  couns^  for  ap- 
pcOIant  contend  tbat  tbe  evidence  mentioned 
made  a  case  tor  the  Jury,  and  tbat  the  court 
erred  In  declaring  as  a  matter  of  law  that 
he  was  guilty  of  contributory  negligence,  and 
was  not  ^titled  to  a  recov^.  Wa  ahall 
briefly  oonslder  those  cases : 

In  the  M<mroe  v.  Chicago  &  Alton  "By,  Co. 
Case,  supra,  tbe  plalntill,  as  he  approached 
the  crossing  in  bis  automobile,  actually  look- 
ed towards  the  approaching  train  at  a  time 
when  he  could  see,  and  did  see,  enou^  of 
the  track  in  the  direction  of  Its  approach, 
and  saw  tbat  there  was  no  train  on  It,  and 
that  it  was  Impossible  for  a  train  to  come 
within  his  view,  running  at  tbe  ordinary 
speed  Umlt,  and  to  strike  him  before  he  could 
have  cleared  the  track;  from  tbat  point  to 
the  crossing  his  view  was  completely  ob- 
structed. 

Tbe  court  in  tbat  case  properly  held  that 
the  plaintiff  made  a  case,  but  no  such  facts 
appear  In  this  case,  tbe  appellant  nev^  look- 
ed, and  had  he  at  any  time  after  he  reached 
a  point  within  50  feet  of  the  crossing  he 
could  have  seen  the  ai^troacbing  train. 

Maglnnls  v.  Mo.  Pao.  By.  Co.,  supra,  was 
dedded  upon  tbe  hnmanltarlan  doctrine.  In 
tbat  case  the  evidence  shows  that  the  engi- 
neer was  looking  directly  at  the  deceased 
when  he  was  60  feet  from  the  crossing,  and 
could  see  that  he  was  oblivions  to  bis  danger, 
but  gave  bim  no  warning  whatevw.  It  was 
true  Maglnnls  was  guilty  of  contributory  neg- 
ligence which  barred  bis  rii^t  to  a  recovery, 
but  for  the  fact  ttaat  the  engineer  bad  the 
last  clear  chance  to  save  his  life  after  ob- 
serving his  ne^goice  and  peril,  hut  n^Ii- 
gently  failed  to  avail  himself  of  that  chance. 
This  record  presents  no  sudt  case  as  that 

Tbe  same  facts  ■  were  involved  In  the  case 
of  Lagarce  v.  Mo.  Pac.  By  Co.,  supra,  as 
were  those  in  the  Monroe  By.  Case,  atn>ra. 
In  tSiat  case  plalnUfT  bad  the  last  dear  view 
of  the  track  when  he  was  40  feet  away. 
He  saw  enough  of  the  track  to  show  that  a 
train,  approadiing  at  a  lawful  rate  of  speed, 
conld  not  readi  the  eroBsing  until  be  had 
ample  time  to  get  otw  it.  Tbat  is  not  true  in 
this  case.  Nor  is  the  case  of  Jat^son  v. 
S.  W.  Ma  By.  Co.,  189  S.  W.  381,  In  point 
In  tbat  case  Jackson  was  approaching  tbe 
crossing  at  right  angles,  and  when  in  about 
50  feet  of  it  he  got  his  first  possible  view  of 
tbe  i^roaching  car,  which  was  some  150 
feet  away,  which  was  the  Umlt  of  bis  tI- 
Blon.  Jackson  and  Uie  motorman  exerted 
thonselves  to  tbe  utmost  to  stop  and  avoid 
the  collision,  but  neither  was  able  to  do  so. 
No  signal  of  the  approadiing  car  was  ^ven. 
It  was  held  that  Jackson  could  not  as  a  mat- 
ter of  law  be  guilty  of  contributory  negli- 
gence because.  botJi  be  and  the  motorman 
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testified  that  after  he  got  the  first  possible 
Tlew  of  the  aroroachlng  car  he  tried  to  avert 
the  coUlsUm.  In  the  case  at  bar  the  appe- 
lant could  have  seoa  the  approadilits  train 
for  a  distance  of  half  a  mile  or  more,  had 
he  looked  In  that  direction  after  he  readied 
the  end  of  the  billboard,  and  especially  when 
he  was  about  50  feet  from  the  crossing.  Nor 
Is  the  case  of  Stotler  r.  Ballroad  Oo.  in 
point.  In  that  case  the  d^mdant  was  oper* 
atlng  Its  train  In  excess  of  the  speed  limit, 
which  was  8  miles  an  hoar,  but  In  discussing 
that  case  the  court,  on  page  146  of  200  Mo., 
on  page  S21  <tf  98  S.  W.,  said: 

"Now,  if  this  case  be  Tlewed  from  the  stand- 
point of  plaintiffs  evideoce,  she  is  presumed  to 
have  looked  and  listoied  and  to  Have  seen  and 
heard  the  train.  If  It  be  viewed  front  the  stand- 
point of  defendants'  evidence,  she  aetnaUy  did 
see  the  train  when  it  was  40  rods  away,  and  she 
waa  Btill  in  a  place  o£  safety  aouth  of  the  track. 
The  case,  then,  baa  progressed  to  the  point 
where  fanlt  can  be  found  with  the  plaintiff,  if  at 
all,  not  in  her  not  looking  and  listening,  in  her 
not  seeing  and  hearing  the  advancing  train,  hot 
In  the  act  of  driving  on  the  track  immediately 
before  that  train.  The  act  in  qneation  was  not 
hers,  bnt  if  she  actaallj  participated  in  that 
act,  or  is  responsible  therefor,  she  ought  not 
recover." 

The  court  then  proceeded  to  show  the  ten- 
der age  of  the  plaintUC,  her  reliance  upon  her 
mother,  who  was  the  driver,  and  on  that 
theory  alone  htid  that  she  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 
And  tt  nay  be  inferred  from  the  opinion  In 
the  Stotler  Case  that  the  mother,  who  was 
driving  t3ie  vehicle,  would  have  been  barred 
as  a  matter  of  law  by  her  contributory  negli- 
gence. 

In  Wetipnan  t.  St  Lk,  Iron  Mt  &  Southern 
By.  Co.,  the  plaintiff  was  held  not  guilty  of 
contributory  negligence,  as  a  matter  of  law, 
because  there  was  an  engine  and  train  of 
cars  on  the  side  track  which  prevented  him 
from  seeing  the  approaching  train  until  his 
horses'  feet  were  on  the  track;  the  train  hav- 
ing given  no  signal  of  Its  approach. 

The  Undermwd  Case  Is  similar  to  the 
'Welgman  Case,  and  was  disposed  of  upcst  the 
same  principle.  That  case  quotes  from  the 
CampbeU  Oese,  175  Uo.  161.  76  S.  W.  86,  the 
following  language : 

"In  this  case  the  boy  had  a  right  to  expect 
that  there  would  be  headlight  (algnals)  on  any 
car  on  that  road,  and  if  he  looked  in  both  direc- 
tions aa  he  approached  the  tracks  and  saw  no 
headlight  (heard  no  rignala).  and  if  he  then 
concluded  for  that  reason  that  there  was  no 
car  coming,  and  drove  on  the  track,  the  coart 
had  no  right  to  say  as  a  matter  of  law  that  be 
was  guilty  of  contributory  negligence." 

The  trouble  with  the  case  at  bar  is  that 
the  appellant  testified  that  he  never  looked 
in  the  direction  of  the  approaching  train  aft- 
er the  billboard  was  passed  until  be  reached 
a  point  some  12  or  15  feat  fmn  the  erosslng. 
2S3S.W.-4 


Oie  case  of  Donohne  t.SLJm,  Iron  Ht.  By. 
Oo..  81  Mo.  857,  2  S.  W.  424,  8  S.  W.  848,  Is 
analogous  to  the  last-conddered  oase^ 

[1]  ToucUng  the  jA&A  of  the  appellant  to 
upon  the  presumption  that  respondent 
was  limiting  the  speed  of  th«  train  to  that 
prescribed  by  the  ordinance^  Sdlny  t.  If  a 
Pac  By.  Co.,  101  Uo;  or,  IS  S.  W.  806,  8  li. 
B.  A.  788,  dtea  the  Donoboe  Case  and  holds 
that: 

"If  Eellny  had  been  in  a  position  where  by 
looking  he  coold  have  seen  the  approadiing 
train  and  oonld  have  seen  that  it  was  running 
in  excess  of  the  ordinance  speed  and  at  such 
a  rate  that  if  be  went  on  the  track  he  would  be 
struok  before  be  could  get  off,  he  could  not  re- 
cover. In  tiie  ease  at  bar  Alexander  admits 
and  Us  otbw  witnesses  testify  to  the  rate  of 
speed,  and  as  we  have  heretofore  said  there 
is  no  presumption  left  In  the  case  on  that  pri^- 
oaition," 

[3]  la  the  consideration  of  this  case  coun- 
sel for  the  appellant  seems  to  assume  con- 
tributory negligence  Is  abrogated  or  excused 
by  the  existence  of  an  ordinance  limiting  the 
rate  of  speed  a  train  may  run  In  a  city, 
where  the  train  has  violated  the  ordinance, 
and  that  in  consequence  thereof  the  appellant 
was  relieved  of  all  duty  to  look  and  listen 
foi*  its  approach,  and  was  therefore  entitle^ 
to  go  to  the  jury  upon  the  theory  that  he 
might  have  crossed  the  tracks  In  safety  had 
the  train  been  observing  the  ordinance.  That 
Is  not  the  law  of  tbis  stete.  He  was  stHl 
chargeable  with  ctmtributory  negligence,  in 
the  same  degree  as  If  no  such  ordinance  was 
in  exlstaice.  (Of  course  I  do  not  mean  to 
convey  the  idea  that  If  such  ordinance  exists, 
and  a  person  knows  of  Its  existence,  be  may 
not  rely  upon  its  observance,  If  he  does  not 
know  that  it  Is  being  violated.) 

Ihe  following  cases  are  authority  to  the  le- 
gal proposition  before  stated;  Weller  v. 
Ballroad,  120  Mo.  635,  23  S.  W.  1061,  25  S. 
W.  S32;  Turner  v.  Ballroad,  74  Ma  602; 
Burge  V.  Ballway,  244  Mo.  76, 148  S.  W.  925; 
Stotler  T.  BaUfray,  204  Mo.  618-689^  103  S. 
W.  1;  Hunt  V.  Ballway,  262  Ma  271-275. 171 
S.  W.  64,  L.  B.  A.  1916B,  951;  Moore  v.  Bail- 
way,  176  Mo.  loc.  dt.  S44,  75  S.  W.  642;  XiSun 
T.  Ballroad,  216  Mo.  568,  678-570,  116  S.  W. 
653;  Green  v.  Ballway,  192  Mo.  131,  90  S. 
W.  805;  Schmidt  v.  Ballroad,  191  Mo.  215, 
90  S.  W.  136,  S  L.  B.  A.  (N.  S.)  196. 

[4]  IT.  It  is  not  seriously  contended  by 
counsel  for  appellant  that  he  was  not  guilty 
of  contributory  negligence,  but  seeks  to  es- 
cape the  effects  thereof  by  invoking  the  last 
chance  doctrine.  He  put  the  engineer  on  the  . 
stand,  who  testified  that  he  could  not  have 
stopped  going  at  the  rate  of  speed  he  was 
traveling  In  time  to  have  averted  the  acci- 
ent.  He  then  proves  by  the  engineer  that  If 
he  had  been  going  at  the  ordinance  limit,  12 
miles  an  hour,  he  could  not  have  stopped 
In  time  to  have  averted  the  acddeut.  He 
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proves  by  the  eoglneer,  who  was  on  tbe 
site  dde  from  appelant  as  he  approached  the 
track,  that  after  he  became  aware  that  be 
was  not  going  to  stop  in  the  (dear*  as  any 
one  aeeing  him  would  hare  ere^  right  to 
presume  be  would  do,  be  did  all  he  could  to 
stop  in  time,  and  failed  to  do  so.  There  was 
no  evidence  introduced  tending  to  contradict 
the  testimony  of  the  engineer,  or  that  tbe 
train  could  have  been  stopped  In  time  to  have 
averted  tbe  Injury  after  the  anj^Uant  was  In 
apparent  place  of  danger. 

[6]  It  is  true  that  appelant,  hi  a  kind  of 
oSband  way,  stated  that  a  man  In  an  au- 
tomobile could  uot  see  a  train  of  cars  within 
a  distance  of  half  a  mile  approaching  the 
crossing  In  Question  from  the  south  at  any 
point  east  of  the  end  of  the  billboard  men- 
tioned, and  west  of  the  crossing  on  account 
of  tbe  telegraph  poles,  which  were  176  feet 
apart,  which  would  be  about  IS  poles,  set  In 
the  usual  and  ordinary  way. 

Thla  testimony  Is  so  unreasonable  and 
against  all  common  observation  and  expert- 
race,  we  deem  it  unworthy  of  further  notice. 
There  is  no  probative  force  In  it  whatever, 
and  the  trial  court  probably  refused  to  sub- 
mit It  to  the  Jury  upon  the  ground  that  it 
was  against  the  physical  facts  In  the  case. 

For  the  reasons  stated  we  are  of  tbe  opin- 
ion that  the  trial  court  properly  declared  as 
a  matter  of  law  that  the  appellant  was  guil- 
ty of  contributory  negligence,  and  that  be 
could  not  recover. 

Finding  no  error  In  the  record;  the  Judg- 
ment is  affirmed. 

AU  concur. 


DENNIS  at  al.  v.  GORMAN.    (No.  22139.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Jane  6,  1921.  Motion  for  Refaearing  Denied 
July  11,  1021,  and  Motion  to  Transfer  to 
Court  in  Banc  Denied  July  23,  1921.) 

1.  Homestead  ®=»l--4peclal  ktatatory  tstate 
not  govenied  by  goBeral  laws  of  desoeat  and 
dlstrlbstlOR. 

The  homestead  laws  create  a  special  stat- 
utoxy  estate  miknowu  to  the  common  liw,  and 
not  governed  by  tbe  general  laws  of  descent 
and  distribution. 

2.  Homestead  «=»5-^w«  ta  be  llherally  con- 
strued. 

Homestead  le^slation  b  to  be  liberally 
construed  In  favor  of  tbe  owner,  bis  wife  and 
children,  and  against  creditors,  to  promote 
Its  benefcent  purpose. 

3.  Homestead  €»134— Rights  determlaed  by 
law  In  force  when  husband  dies. 

The  rights  of  widow  and  children  of  tbe 
owner  of  a  homestead  and  of  his  creditors  are 
fixed  and  determined  by  the  law  in  force  when 
the  husband  dies. 


4.  ExMHttors  and  adMlnlstratera  «S9329(2), 
383— Sale  of  homestead  for  payment  of  d*. 

cedent's  debts  void  and  open  to  collateral 

attack. 

Under  Rev.  St.  1899,  S  3620,  providing  that 
the  homestead  shall  continue  for  the  benefit 
of  the  widow  and  children  without  being  subject 
to  the  payment  of  debts  not  legally  charged 
thereon  in  tbe  decedent's  lifetime,  until  the 
youngest  child  attains  majority,  and  until  the 
death  of  the  widow,  where  tbe  probate  court 
attempted  to  eell  the  homestead  for  debts 
charged  tbereon  in  the  decedent's  lifetime  it  bad 
no  jurisdiction  over  the  subject-matter,  and 
the  sale  was  an  absolute  nullity  and  void  upon 
collateral  attack,  and  the  rale  has  not  been 
changed  by  the  Amendatory  Act  of  1907  (Laws 
1907,  p.  301,  now  Rev.  St  1909,  S  6706),  ex- 
cept in  cases  where  the  heirs  of  the  husband 
are  persona  other  than  his  children. 

5.  Executors  and  administrators  «»329(2)— 
Sale  of  homestead  for  deoedenfs  debts  only 
permitted  when  there  are  no  ohlldren. 

Rev.  St.  1909,  S  6708,  to  provide  that  when 
the  heirs  of  the  husband  are  persons  other 
than  his  children  tbe  homestead  may  be  sold 
for  the  payment  of  debts  of  his  estate  sub- 
ject to  Uie  rights  of  the  widow,  applies  only 
wlien  all  of  hia  heirs  are  persona  other  than 
Ilia  children,  and  not  when  bis  heirs  are  his 
diildren  and  a  grandchild. 

6.  Executors  and  administrators  «=9329(2)— 
Homestead  cannot  be  sold  for  decedent's  debts 
because  widow  and  heira  moved  away. 

Under  Bev.  St  1909,  S  6708,  the  sale  of  a 
homestead  for  payment  of  the  debts  of  the 
deceased  owner  was  not  authorized  becanse 
the  owner's  widow,  danghtera,  and  grandchild 
left  tbe  homestead  after  his  death,  and  changed 
their  domicile,  as  the  rights  of  the  children 
and  heirs,  as  remaindermen  in  fee,  became 
vested  upon  the  death  of  the  decedent,  and 
their  title  was  not  forfeited  by  their  failure 
to  continue  to  reside  on  the  property. 

7.  Exeeotors  and  admlnlatratttrs  ^9329(2)— 
Istereet  of  grandohlld  net  snbjeot  t«  sain  for 
decedent's  debts. 

Under  Rev.  St.  1909,  S  6708.  where  the 
owner  of  a  homestead  left  children  and  a 
grandchild  as  his  heirs,  the  tmdivided  interest 
of  the  grandchild  could  not  be  sold  by  the 
probate  court  for  payment  of  the  decedent's 
debts. 

8.  Executors  and  administrators  ®=3377— Chil- 
dren and  grandchild  not  estopped  to  attack 
sale  of  homestead  for  debts. 

Where  children  and  a  grandchild  of  a  de- 
ceased owner  of  a  homestead  knew  nothing 
of  the  sale  by  the  administratrix  for  the  pay* 
ment  of  debts  and  received  none  of  the  pro- 
ceeds, and  tbe  administratrix  refused  to  file 
tbe  petition  for  such  sale,  which  was  made  upon 
petition  of  creditors,  the  children  and  grand- 
child were  not  estopped  to  attack  tbe  sale. 

9.  Dower  «=957(t/2)— Executors  and  adminis- 
trators «s>189— Homsstnad  <8=9 1 4&— Widow's 
quitciala  dead  hnU  te  oonvey  all  of  hsr  rights. 

A  guitdaim  deed  by  tbe  widow  of  tbe 
owner  of  a  homestead  conveyed  all  of  her 
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ri^ts  bt  the  property,  whatlwr  of  bMnwtaad, 
dower,  or  gnarantine. 

10.  Homestead  «s>5>  142(1)— Granddilld  of 
deoedent  has  lo  right  of  Joint  oocupanoy; 
homottead  iaw»  aot  eonstrued  heyoad  latent 
of  Legislature. 

Under  Bev.  St.  1900,  |  6708,  proridins  that 
wben  aQ7  avaer  of  a  bomeetead  dies  leaTiog 
a  widow  or  minor  children  his  homestead  shall 
pass  to  the  widow  or  children,  or  both,  where 
the  homestead  owner  left  minor  children  and 
a  minor  grandchild  as  his  heirs,  the  minor 
Kranddiild  bad  no  right  of  joint  occupancy  with 
the  widow  and  childrra  mm  the  atatnte,  thoo^ 
entitled  to  a  moat  liberal  construction,  cannot 
be  constnied  b^ond  the  intent  of  tbe  Iiegiala- 
tnre. 

11.  HoMoetead  ^146  —  Rights  of  widow** 
graateo  termlaated  fey  rmarrlaga. 

Tbe  rigbta  of  one  to  whom  tiie  widow  of 
tbe  deceased  owner  of  a  bomeetead  quitclaimed 
terminated,  ao  far  as  the  homestead  right  was 
concerned,  upop  the  widow's  remarriaee. 

12.  Dower  «3>57  (2)— Widow's  graatoe  held 
entitled  to  nsssaeslon  ontil  assignment  of 
dower. 

Where  the  widow  of  a  deceased  owner  of 

a  homestead  qultclaimecl  aD  her  interest  in  the 
property,  her  grantee,  who  thereby  acquired 
her  right  of  dower  and  quarantine,  had  a  right 
of  possession  until  dower  was  assigned,  under 
Bar.  St.  1909,  «  6708  and  6710,  expressly 
proTiding  for  dower  and  the  assignment  thereof. 

Appeal  from  Circuit  Oonrt,  Wrltfit  Cknm^; 
O.  H.  Skinker,  Judge. 

Suit  by  Allle  Dennis  and  others  against 
W.  H.  Gorman.  From  a  Judgment  for  de- 
fendant, plalntlflCs  appeal  Afllrmed  In  part, 
and  reversed  and  remanded  in  part,  with  di- 
rections. 

Geoi^e  W.  Goad,  of  Springfield,  for  Kplft^ 
lants. 

Lamar  &  Lamar,  of  Hooston,  and  J.  W. 
Jackson,  of  HartrUle,  Cor  respondent 

SMAIiL,  a  I.  Snlt  to  qalet  title  to  95 
acres  of  land  in  said  eonnty.  The  petition  is 
In  tbe  regular  form  to  quiet  title  at  law; 
it  also  contains  a  second  connt  in  ejectment 

Tbe  answer,  besides  a  general  denial,  after 
admitting  possession  and  claim  of  ownership, 
sets  up  that  defendant  parchased  the  proper- 
ty at  a  sale  made  by  tlie  administratrix  of 
the  estate  of  George  Manear  at  the  Feluiiary 
term,  1913,  of  the  probate'conrt  of  said  conn* 
ty,  to  pay  the  debts  of  the  deceased,  under 
due  and  regular  orders  and  proceedii^  aft- 
er due  notice  to  all  parties  interested  In  said 
estate.  Including  plalntllEi,  who  were  peraon- 
ally  seiTed  with  notice  of  such  ^ceedlngs 
by  the  sheriff,  as  required  by  law;  that  at 
Budi  sale  the  def^dant  was  tbe  liie^est  and 
best  bidder,  and  purctiased  the  property  for 
S8S0,  wblch  be  paid  to  the  administratrix, 
and  reecdved  a  regular  adminlatratrirt  deed 


tbraeftnr;  tliat  said  sale  was  duly  omflnned, 
and  is  binding  upon  the  plalatiflTa  as  xea  ad- 
Judlcata,  and  tlie  orders  and  Judgment  of  said 
court  are  {deaded  In  bar  of  all  claims  of 
the  i^intMh,  It  la  further  aOeged,  way 
of  estopp^  that  the  aald  estate  recelred  the 
ben^t  of  tbe  money  paid  by  detoidant,  and 
defendant  afterwarda  took  possession  and 
made  valnabte  toapnyrementa  upm  said  laod 
with  tbe  knowledge  and  oonamt  of  plaintiffs. 

The  reply  put  the  allegations  of  tbe  answer 
In  Issue. 

There  la  subetantlaUy  no  dispute  as  to  the 
salioit  facts.  Tba  plainttfls  Allle  Dennis  and 
Marie  HeanOd  are  tbe  diildren,  and  tbe  mi- 
nor plaintlfC,  Leon  England,  is  tbe  grand- 
child, and  they  conatltnte  th«  only  heirs  of 
George  Manear,  who  died  October  15,  1907. 
At  and  a  number  of  years  before  bis  death 
he-  was  the  owner  of  the  land  and  ooeupled 
it  with  bis  family  as  a  homestead.  It  did 
not  exceed  $1,600  in  value.  His  faitally,  when 
he  died,  consisted  of  the  plaintiffs  and  his 
wife,  Laura  Manear.  Tbe  widow  was  ap- 
pointed administratrix  in  1908,  but  she  fall- 
ing and  refusing  to  apply  for  and  procure 
an  order  of  sale  to  pay  debts  proyed  up 
against  tbe  estate,  the  creditors  filed  such 
petition,  and  after  the  order  of  sale  was 
made,  in  1911,  and  renewed  for  sevwal  terms, 
tbe  property  was  sold  at  the  February  term, 
lOlS,  and  defendant  became  the  purchaser. 
The  proceedings  were  all  regular,  in  the  us- 
ual form  for  the  sale  of  real  estate  of  the 
deceased  to  pay  his  debts.  Tbe  plalntifTs  did 
not  appear  at  any  stage  of  the  proceedings 
or  take  any  notice  thereof.  The  debts  for 
which  tbe  land  was  sold  were  not -charged 
against  It  In  the  lifetime  of  the  decedent,  and 
were  not  contracted  before  the  homestead 
was  acquired.  About  a  year  before  tbe  sale, 
or  in  1912,  tbe  widow  and  two  daughters 
and  granddaughter,  who  up  to  that  time  con- 
tinued to  reside  on  tbe  homestead,  removed 
to  Springfield,  Mo.,  where  they  resided  at  the 
time  of  the  sale.  Tbe  children  and  grandchild 
received  none  of  the  proceeds  of  tbe  sale, 
so  far  as  shown  by  tbe  evidence,  and  bad 
no  knowledge  of  its  occnrrmce.  But  $250 
of  such  proceeds  was  paid  "back  on  the  land" 
by  the  administratrix.  Just  before  the  sale, 
tbe  widow  by  quitclaim  deed  dated  April  8, 
1918,  sold  and  conveyed  all  her  Interest  in 
the  property  to  tbe  dtfendant  for  $1,160.  At 
the  time  of  their  ftitber's  death  one  of  his 
daughters  was  22  years  of  age,  the  other  16, 
and  said  grandclilld  was  an  infant  of  tender 
years,  and  was  a  minor  when  this  suit  was 
brought  The  widow.  In  testifying,  said  h^* 
name  was  Laura  Hendridcs  at  the  time  she 
testified. 

The  lower  court  found  the  -Issnes  for  tbe 
defendant  on  both  counts  of  tlie  petition, 
and,  refusing  a  new  trial,  tbe  lAalntlfb 
bnnu^t  Oie  case  bere  by  appeal. 
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TbB  principal  Question  on  this  appeal  sob* 
mltted  by  cDunael  on  both  aldee  Is  whether, 
on  the  foregoing  tacte,  the  said  adnUnlstra- 
trlz'8  Mle  was  abstdutely  void  and  subject 
to  collateral  attack.  There  are  some  minor 
questtrais  also  whidi  will  be  noticed  in  the 
opinion. 

[1 ,  2]  IL  Onr  homestead  laws  create  an  es* 
tate  unknown  to  the  common  law.  It  is  ft 
Special  statQtory  estate,  not  governed  by  the 
general  laws  of  descent  and  distribution. 
The  purpose  of  such  legislation  was  to  af- 
ford a  safe  harbor  and  anchorage  for  a  man 
and  his  wife  and  children  against  financial 
stress  and  storm,  and  is  accordingly  to  be 
liberally  construed  In  fbelr  favor  and  against 
creditors  to  inwmcrte  its  beneficent  purpose. 
Balance  v.  Gordon,  247  Mb.  loc.  dt.  124.  152 
S.  W.  85& 

The  law  In  this  state  was  first  enacted  in 
1862  (Laws  lse2-«3,  p.  22),  and  changed  frMn 
time  to  time  since  Its  first  enactment.  The 
various  statutes  and  the  history  of  the  Home- 
stead Act  have  been  so  repeatedly  set  out  in 
the  decisions  of  this  court  that  It  is  sufficient 
for  us  to  refer  to  the  statutes  on  the  sub- 
ject directly  bearing  upon  and  governing  this 
case.  Section  2  of  the  Homestead  Act  of 
1895  (Acts  1895,  p.  185),  being  afterwards  in- 
corporated in  B.  S.  1899  as  section  3020.  was 
ai  follows: 

'If  any  socb  honsekeeper  or  head  of  a  fam- 
ily shall  die  leaving  a  widow  or  any  minor 
children,  hla  homestead  to  the  valne  aforesaid 
shall  pass  to  and  vest  io  such  widow  or  chil- 
dren, or  if  there  be  both,  to  such  widow  and 
children,  and  shall  continue  for  their  benefit 
without  being  subject  to  the  payment  of  the 
debts  ot  the  deceased,  nnless  legally  charged 
thereon  In  his  lifetime,  until  the  youngest 
child  shall  attain  its  legal  majority,  and  until 
the  death  of  sndi  widow:  that  Is  to  say,  the 
children  shall  have  the  joint  right  of  occupa- 
tion with  the  widow  uatil  they  shall  arrive 
respectively  at  their  majority,  and  the  widow 
Shan  have  the  right  to  occupy  such  homestead 
during  her  life  or  widowhood,  and  upon  her 
death  or  remarriage  it  shall  pass  to  the  heirs 
of  the  husband;  and  the  probate  court  having 
Juris^ction  of  the  estate  ot  the  deceased  house- 
keeper, or  head  of  a  family,  shall,  when  nec- 
essary, appoint  three  commissioners  to  set  out 
such  homestead  to  the  person  or  persons  en- 
titled thereto."  B.  S.  18S9.  {  5439,  amended 
Laws  1865.  p.  185-c** 

Said  section  Jie20,  B.  S.  1899.  was  snbse- 
unaitly  cjbanged  the  act  of  1007  (Acts  of 
1907,  p.  801),  afterwards  section  6706,  B. 
S.  1909.  by  making  the  joint  r^^  of  oc- 
capancy  of  the  widow  and  diUdren  cmtlnue 
until  all  the  children  were  21  years  of  age, 
and  ecpressly  anthorlBlng  sale  of  the  home- 
stead for  the  general  debts  of  the  decedent 
in  cases  where  his  h^rs  persons  other 
than  bis  cMldren."  by  adding  to  the  law  of 
tBSS  the  following: 

"Provided,  that  if  the  heirs  of  the  buaband 
be  perions  other  than  his  children,  then  saeh 


homestead  may  he  sold  for  the  payment  of  any 
debt  or  debts  legally  established  against  his 
estate,  subject  to  the  rights  of  the  widow. 
Such  sale  in  either  case  may  be  made  at  any 
time  during  the  course  of  administration  of 
the  huBband*8  estate,  and  to  be  conducted  in 
like  manner  and  the  same  proceedings  bad  as 
la  or  may  be  provided  by  law  for  sales  of  other 
real  estate  for  the  payment  <^  the  debts  of 
deceased  persons." 

[3]  rt  Is  firmly  established  that  the  rights 
of  the  widow  and  children  and  the  creditors 
are  fixed  and  determined  by  the  law  In  force 
when  the  husband  dlea  Bushnell  t.  Lorauls. 
234  Mo.  384,  385.  187  S.  W.  257,  36  L.  R  2 
(N.  S.)  1029;  Balance  v.  Gordon,  247  Ha  181 
152  S.  W.  368.  ' 

[4]  So  that  George  Bfanear.  having  died  Oc- 
tober 16,  1907,  the  act  of  190T  was  then  in 
force,  and  the  rights  of  the  parties  hereto 
must  be  determined  by  that  act,  or  said  sec- 
tion 6708,  B.  S.  1909.  Under  the  said  section 
8620,  B.  8.  1899,  it  has  been  uniformly  held 
that  the  probate  court  has  no'  power  to  sell 
the  homestead  for  the  debts  of  the  deceased, 
because  the  statute  prohibited  such  sale  and 
vested  the  title  In  the  widow  and  children 
and  heirs  free  from  the  claims  of  creditors 
of  the  deceased,  and.  In  effect,  holding  that 
the  homestead  is  no  part  of  the  decedent's 
estate  and  is  not  subject  to  tike  jurisdiction 
of  the  probate  court  In  ftdmlnlsterlng  his 
estate.  Bn^les  t.  Oox,  158  Ha  242,  64  S. 
W.  488,  77  Am.  St  Eep.  714;  In  re  Powell's 
Estate,  167  Ma  166,  67  8.  W.  717;  Balance 
T.  Gordon,  247  Mo.  127,  162  S.  W.  868;  Ar- 
mor T.  Lewis,  252  Ma  674,  lAl  S.  W.  251; 
Ehlers  Potter,  219  S.  W.  916;  In  te  Bo- 
ward's  Estate,  DiT.  No.  2,  231  8.  W.  600,  de- 
cided April  term,  1921,  not  yet  toOdally] 
reported. 

It  Is  true  that  tike  questlim  did  not  arise 
collatecally  In  an  the  above  cases,  but  It  did 
arise  collaterally  In  Balance  v.  Gordon,  247 
Ha  U9,  152  13.  W.  858,  and  Ainior  t.  Lewis, 
262  Ho.  668.  -161  S.  W.  2S1,  and  the  potait 
was  urged  caanati,  as  duiwn  by  thdr 
brleCa  In  the  Armor  Caae^  that,  tf  the  probate 
court  had  Jurisdiction  over  the  subject-mat- 
ter and  the  parties  Its  Jud^ent  ordering  the 
sale  could  not  be  absolutely  void  and  subject 
to  collateral  attadc  But  the  court  neces- 
sarily ruled  that  the  said  court  had  no  such 
jurlsdictitn  to  s^  the  homestead,  whidi  was 
the  snbject-mattw  of  Its  action. 

In  the  Armor  Case,  supra,  252  Ho.  loa  dt. 
682.  161  S.  W.  264,  the  court,  Lamm,  C. 
3^  said: 

"It  must  be  taken  as  assumed  that  it  could 
not  be  contended  for  a  momput  that  the  pro- 
bate court  had  any  jurisdiction  to  order  the 
sale  of  the  homestead  In  contravention  of  the 
homestead  statute." 

And  ca  page  676  of  262  Ma,  on  page  252 
of  itt  8.  W..  the  learned  Judge  observed: 
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"We  linn  not  orcmde  the  Bnvl«s-C(»,  the 
PoweU,  and  the  Balance-Oordon  Gasei.  Stan 

deciais." 

All  of  which  cases  h^d  the  ptobate  court 
bad  no  power  to  sell  the  homestead  for  dehta 

of  decedent 

This  court  very  recently  had  occasion  to 
review  Its  prior  decisions,  and  especially  the 
Armor  Case,  supra,  and  the  cases  therein 
relied  upon,  and  has  construed  them  as  hold- 
ing that  a  sale  of  the  homestead  by  the  pro- 
bate court  under  the  act  of  1895  was  without 
Jurisdiction,  and  subject  to  collateral  attack 
as  absolutely  null  and  void.  In  re  Ehlars  t. 
Potter,  219  S.  W.  916  (DIt.  No.  1);  In  re  Bow- 
ard's  Estate  (DIt.  No.  2),  decided  this  term 
of  court,  not  yet  [offldally]  published,  in 
which  it  is  said  sudk  sale  is  "coram  non  Ju- 
dlce." 

So,  under  the  law  as  It  stood  In  Wag.  Stat 
S  5,  c.  5S,  when  the  homestead  was  vested 
In  fee  In  the  widow  with  a  Joint  right  of  oc- 
cupancy In  the  diQdren  until  majority,  this 
court  held  the  orders  and  Judgment  of  the 
probflte  court  authorizing  the  administrator 
to  sell  and  confirming  the  sale  of  the  home- 
stead for  debts  of  the  husband  absolut^y 
void  In  collateral  proceedings.  Lewis  v. 
Barnes,  272  Mo.  377,  199  S.  W.  212;  Rogers 
V.  Marsh,  73  Mo.  64;  Anthony  v.  Rice,  110 
Ma  223, 19  S.  W.  428.  In  the  case  last  cited 
the  widow  appeared  and  contested  In  the 
probate  court  the  application  of  the  admin- 
istrator for  such  order  of  sale,  but  took 
no  appeal  from  the  adverse  Judgment  of  the 
probate  courf,  notwithstanding  which  this 
court  "held  the  proceedings  void  for  want  of 
Jurisdiction  in  the  probate  court.  The  Rog- 
ers Case  and  the  Anthony  Case  are  also  re- 
ferred to  with  approval  in  Balance  v.  Gordon, 
247  Mo.  supra,  at  page  127,  152  S.  W.  358. 

So  that,  without  reference  to  the  author- 
ities dted  by  learned  counsel  for  respondent 
from  other  Jurisdictions,  we  hold  that  It  Is 
the  settled  law  in  this  state,  that  under  the 
said  act  of  1895.  and  afterwards  up  to  the 
taking  effect  of  the  act  of  1907,  the  probate 
court  had  no  Jurisdiction  over  the  subject- 
matter  when  it  attempted  to  sell  the  home- 
stead of  the  decedent  for  bis  debts,  and  any 
such  sale  was  an  absolute  nullity  and  void 
upon  collateral  attack. 

fBl  III.  Did  the  act  of  1907  (secUon  6708, 
B.  S.  1909),  In  case  the  decedent  left  children 
htm  surviving,  give  the  probate  court  any 
more  or  other  Jurisdiction  than  the  act  of 
1806?  Obviously  not.  It  Is  only  In  case  the 
heirs  of  the  husband  **be  persons  other  tban 
his  children"  that  the  probate  court  has  pow- 
er or  Jurisdiction  to  make  such  sale  under  the 
act  of  1907.  In  this  case  the  husband's  heirs 
were  his  children  and  his  grandchild.  So 
that  it  cannot  t>e  said  that  his  heirs  were 
"persons  other  than  his  children."  The  stat- 
ute of  1907  means  that  only  la  case  all  the 
bnaband's  heirs  are  ''persons  other  ttian  bU 
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ddldren"  can  the  homestead  be  sold  for  his 
debte  not  exiwessly  charged  thereon  in  his 
lUBtbne,  lAldi  is  not  claimed  was  the  case 
here.  If  be  left  any  cblldren^as  bis  hebcn.  It 
cannot  be  said  that  his  beirs  were  "persons 
other  than  bis  cbildroi.*'  Any  ofber  con- 
Btrnctiai  would  be  a  *%OQr"  amstructkm  of 
the  statute^  which  this  court,  per  Lamm,  C 
J.,  said,  in  tbe  Annw  Oas^  supra,  was  not 
admissible. 

We  rule,  therefore,  tliat  the  administra- 
trix's sale  in  question  here  was  an  absolute 
nullity  for  want  of  Jurisdiction  in  the  pro- 
bate conrt  over  the  subject-matter  of  such 
sale,  and  as  saeh  Is  subject  to  coUateial  at- 
tack. 

(8]  IV.  Nor  Is  it  material  that  the  widow 
and  two  daughters  and  grandchild  of  George 
Manear  left  the  homestead  after  his  death* 
and  changed  th^  domicile  to  Springfield. 
Mo.,  where  they  resided  when  such  sale  was 
made.  The  rights  of  bis  children  and  heirs 
as  remaindermen  tn  fee  became  vested  in 
them  upon  the  death  of  the  householder,  and 
there  Is  nothing  in  the  statute  reanlrlng  them 
to  eonttnne  to  reside  on  the  property  or  for- 
feit th^  title.  The  ease  of  Wilson  v.  Wil- 
son, 2SS  Ma  628,  104  S.  W.  661,  is  beside 
the  point.  i>ecanse,  under,  the  statute  passed 
on  in  that  case,  a  statute  prior  to  the  act  of 
1895,  the  heirs  had  no  fee  In  remainder. 

[7]  V.  Under  the  statute  of  1895,  as 
amended  In  1907,  the  remainder  In  fee  pass- 
ed to  tfie  heirs,  all  the  heirs  of  the  deceased 
husband.  This  would  vest  an  undivided  one- 
third  In  the  grandchild  In  this  case.  Said 
one-third  was  not  subject  to  the  sale  made  by 
the  administratrix,  although  said  minor  was 
not  the  child  of  the  decedent,  because,  as 
we  have  Just  ruled,  the  homestead  could  not 
be  sold  by  the  probate  court  for  the  dece- 
dent's debts  unless  all  his  belrs  were  "per- 
sons other  than  bis  cblldian,"  which  was  not 
the  case  here, 

[I]  VI.  ^e  estoppel  pleaded  in  the  answer 
Is  not  urged  In  this  court  by  learned  counsel 
for  respondent,  no  doubt,  because  the  facts 
In  the  record  show  the  cbUdren  knew  noth- 
ing of  the  administratrix's  sale  and  recelred 
none  of  the  proceeds,  and  the  widow  refused, 
as  administratrix,  to  file  petition  for  tbe 
making  of  such  sale,  which  was  made  upon 
petition  filed  by  tbe  creditors  because  she  did 
so  refuse.  Obviously,  there  was  no  estoppel 
against  the  plaintiffs  in  this  case. 

[I]  VII.  We  rul^  therefor^  that  the  ptaln- 
tiffs,  as  heirs  of  said  George  Manear,  deceas- 
ed, owned  tbe  fee  In  the  land  In  diq)ate,  sub- 
ject to  the  rights  tbat  conveyed  to  the 
defmdant  by  the  qnltdalm  deed  of  tbe  wid- 
ow. This  deed '  conveyed  all  her  rights, 
wbetfaer  of  homestead,  dower,  or  quarantine, 
In  the  property  to  tbe  defradant.  Phillips 
PresBon,  172  Uo.  24,  72  S.  W.  SOL 

[10]  VIIL  Did  tbe  minor  child,  Leon  Eng- 
land, hare  right  of  joint  omipancy  wltb  tlia 
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Widow  and  daughters  of  the  deceased  untU 
she  was  21  years!  We  think  not.  While 
the  statute  Is  entitled  to  a  most  liberal  con- 
■traction,  it  cannot  be  construed  beyond  the 
intent  of  the  Legislature.  Began  t,  Ensley. 
222  S.  W.  774  (Dlv.  No.  2).  We  do  not  think 
grandchildren  come  within  the  Intent  of  the 
Legislature  as  the  children  who  would  have 
a  Joint  light  of  occupancy  of  the  homestead 
with  the  widow  until  they  are  21  years  of 
age,  even  although  they  had  been  residing 
with  the  decedent  as  members  of  his  family 
their  parents  being  dead,  as  In  this  case.  It 
was  only  the  minor  children  of  the  house- 
holder who  were  to  hare  any  such  right  of 
occupancy,  and  this  was  to  cease  when  they 
reached  the  age  of  21  years.  TUs  shows  that 
even  all  of  the  householder's  own  ctilldren 
*  were  not  to  be  benefidariea  in  such.  Joint  ten- 
ancy, and  it  was  to  be  limited  to  his  "minor 
children,"  and  that  such  words  were  used 
in  their  ordinary  and  primary  meaning.  The 
words  "minor  children"  hare  been  construed 
In  the  following  cases  In  other  Jurisdictions, 
and  we  concur  In  the  construction  not  to 
include  "minor  grandchildren"  In  similar  pro- 
visions In  homestead  acts,  although  they 
were  dependent  members  of  the  householder's 
family  at  the  time  of  his  death.  Peeler  v. 
Peeler,  68  Miss.  141.  8  South.  892;  Wilklns 
V.  Brlggs,  48  Tel.  Civ.  App.  598,  107  S.  W. 
135;  Clements  v.  Maury,  50  Tex.  Civ.  App. 
158,  110  S.  W.  185;  Brown  v.  Brown,  104 
Ark.  313,  149  S.  W.  830.  Consequently  the 
minor  plalntUT,  Leon  Ehigland,  had  and  has 
no  Joint  right  of  occupancy  as  a  minor  child 
of  the  decedent  until  she  Is  21  years  of  age, 
but  her  right  Is  limited  to  her  r«nalnder  in 
fee  as  an  h^r  of  the  decedent. 

XX.  It  appears  that  both  of  the  plaintlCCs, 
AlUe  Dennis  and  Marie  Hearold,  were  more 
than  21  years  of  age  wb«i  the  administra- 
trix's deed  was  made,  whldi.  was  the  5th 
day  of  May,  1918.  Their  right  of  Joint  occu- 
pancy, therefore,  as  minor  children  of  the 
deceased,  had  expired  long  before  this  suit 
was  brought,  which  was  July  6,  1919. 

[11]  X.  The  widow  hSTliig  remarried  since 
her  husband's  death,  as  we  assiime  from  her 
testtmony  that  her  name  was  Laura  Hen- 
dricks at  the  time  of  the  trial,  the  defoidaDt 
has  no  right  to  possesaton  of  said  iffoperty 
as  the  grantee  of  the  widow's  bomestotd 
Tight,  because  ttiat  expired  with  ha  remarri- 
age, onder  the  statute. 

[12]  But  defendant  also  acquired  the  wid- 
ow's rl^  of  dower  and  quarantine  by  his 
deed  from  her,  which  gave  him  a  right  of 
possession  to  said  property  until  said  dower 
is  assigned.  Phillips  t.  Presson,  172  Mo.  24, 
72  8.  W.  001.  supra.  Such  dower  and  the 
assignment  thereof  are  expressly  provided 
fi>r  by  the  Homestead  Act  In  force  on  Octo- 
ber 15,  ^^07,  when  George  Manear  died.  Sec- 
tions 8708  and  6710,  B.  &  1000. 


The  result  is  the  Judgmoit  of  the  drcult 
court  on  the  second  count  of  the  petition  la 
aflarmed,  but  Is  reversed  as  to  the  first  coimt, 
the  count  to  quiet  title,  and  remanded,  with 
directions  to  the  circuit  court  to  enter  Judg- 
ment on  said  first  count  declaring  that  plain- 
tiffs are  the  owners  in  fee  simple  of  the  prop- 
erty described  in  the  petitl(Mi,  subject  to  the 
dower  and  quarantine  rights  of  said  former 
widow  of  George  Manear,  deceased,  whidi 
are  owned  by  the  defendant,  all  in  accordano* 
with  the  views  expressed  in  this  oplnUm. 

BBOWN,  0.,  not  Bltttog. 
BAGLAND,  concurs. 

PER  CCTRXAM.  The  foregoing  opini<m  by 
SMALL,  C,  is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur. 


STATE  ex  rel.  McCLUNG  v.  BECKER,  Seo- 
retary  of  State.   (No.  22938.) 

(Supreme  Court  of  BDssouri,  In  Banc.  July  8. 
1921.) 

1.  Lloeates  ^ai~Law  prevMlag  for  aatesifl. 
bile  rsBlstratlon  fee  is  revaiM  HMSiira. 

The  law  providing  for  the  registration  of 
aatomobUes  (Rev.  St.  1919,  |  7558),  and  for 
the  payment  of  registration  fees  according  to  a 
schedule  of  horse  power  ratings  (section  7558), 
is  a  revenue  measure,  in  view  of  sections  7604 
and  10902,  providing  that  the  r^stration  fees 
must  be  paid  into  the  state  treasury  for  the 
benefit  of  the  state  road  fund,  less  ttie  cost  of 
administering  the  law. 

2.  Licenses  ^1— Aatomobite  reglstratloa  fee 
not  tax  on  property  but  on  privilege  of  oper- 
ating on  highways. 

As  the  owner  of  a  motor  yehicle  may  oper- 
ate it  on  his  own  premises  without  beiug  sub- 
ject to  the  payment  of  the  automobile  regis- 
tration fee  Imposed  by  Rev.  St.  1919,  8  7658, 
the  fee  Is  not  a  tax  on  the  vehicle  but  on  the 
privilege  of  operatiiic  It  on  the  highways  of  the 
state. 

3.  Lloenses  ^7(2)— Automobile  registration 
fee  graded  according  to  horse  power  not  un- 
constitutional. 

Rev.  St.  1919,  f  7658,  requiring  the  payment 
of  automobile  registration  fees  according  to  a 
schedule  of  horse  power  ratings,  does  not  vio- 
late Const  art.  10,  |  S,  providing  that  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects witUn  the  territorial  limits  of  the  autlior- 
ity  levying  the  tax,  since  this  applies  only 
to  taxes  on  property,  especially  in  view  of  sec- 
tion 44a,  as  added  to  article  4  (see  Laws  1921, 
p.  707),  requiring  motor  vehicle  registration 
fees,  license  fees,  and  taxes,  except  the  proper- 
ty tax,  to  be  appropriated  to  the  payment  of 
certain  bonds,  thus  reeognfiing  the  validity  of 
registration  fees. 
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Original  application  by  the  State,  on  the  re- 
lation of  D.  C.  McClung,  for  a  writ  of  man- 
damtiB  directed  to  Charles  Becker,  Secre- 
tary of  State  of  the  state  of  Missouri.  Writ 
denied. 

Irwin  &  Haley,  of  J^eraon  City,  for  re- 
lator. 

Jesse  W.  Barrett  Atty.  Gen.,  and  Bferrill 
B.  Otia,  AssL  Atty.  Gen.,  for  ruvondoit 

HI6BBB,  J.  TUB  l8  an  appOeation  for  a 
wilt  of  mandatnua  directed  to  re^Hmdent. 
commamHng  him  to  roister  In  his  office  re- 
lator's automobile  truck,  authorizing  blm  to 
operate  said  car  upon  the  public  highways  of 
the  state  of  Missouri,  upon  the  payment  of  a 
fee  of  $1.  The  petition,  in  substance,  avers 
that  relator  is  a  resident  of  Jefferson  City, 
Cole  county.  Mo.;  that  be  la  the  owner  of  a 
Kelly-Sprlngfleld  motortruck,  wliich  be  oper- 
ates and  drives  upon  the  public  highways  of 
this  state;  that  said  motortruck  is  propelled 
by  a  gas  ^tginev  has  fonr  cylinders,  4%"  bore, 
and  that  the  horse  power  of  said  motortruck 
(B  30  tL  p.;  that  on  May  27,  1921,  he  present- 
ed to  the  respondent.  Secretary  of  State,  an 
application  in  due  form  for  the  r^latratlon 
of  said  motortruck,  on  a  blank  furnished  by 
the  Secretary  of  State  for  that  purpose, 
which  it  is  admitted  was  in  accordance  with 
section  7583,  R.  S.  101»,  and  tendered  to  the 
said  respondent  a  fee  of  $1  for  the  registra- 
tion of  said  truck,  but  that  said  respondent 
refused  to  register  said  truck  imless  the  said 
relator  paid  to  the  said  respondent,  for  the 
use  and  benefit  of  the  state  of  Missouri,  a 
registration  fee  of  $10  In  accordance  with 
the  schedule  provided  in  section  7558,  relat- 
ing to  motor  v^cles ;  that  the  action  of  the 
respondent  In  refusing  to  register  said  auto- 
mobile truck  and  In  demanding  a  greater  sum 
than  $1  as  a  license  fee  for  the  registration 
of  said  motor  vehicle  is  unwarranted,  un- 
lawful, and  nnjnat  in  ttie  following  particu- 
lars, to  wit: 

.  (1)  Because  said  sum  of  |1  tendered  by  the 
relator  to  the  respondent  Is  In  excess  of  and 
amply  sufficient  to  pay  all  costs  incident  to 
the  issuance  of  the  certificate  of  registra- 
tion, two  duplicate  number  plates,  the  print- 
ing of  the  application  blanks,  the  cost  of 
clerical  help,  together  with  all  other  costs 
incident  to  the  registration  of  said  automo- 
bile. 

(2)  Because  the  sum  demanded  of  relator 
by  respondent  is  $9  in  excess  of  all  costs  and 
expenses  incident  to  the  registration  of  said 
automobile,  and  that  said  excess  Is  a  tax 
upon  this  relator  In  the  sum  of  $0. 

(3)  Because  section  is  violative  of  sec- 
tion 3  of  article  10  of  the  Constitution,  In 
that  the  tax  levied  under  the  provisions  of 
said  section  ia  not  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits 
•of  tbe  state. 

(4)  Because  aaid  secthui  TSS8  Is  violative 
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f  of  section  4  of  article  10  of  the  Constitution, 
j  in  that  all  property  of  the  state  subject  to 
j  the  tax  imposed  by  said  section  Is  not  taxed 
in  proportion  to  the  value  of  said  property. 

(5)  Because  section  7558  Is  unconstitution- 
al, for  the  reason  that  It  places  a  special  tax 
in  the  sum  of  59  upon  relator's  property, 
which  is  already  assessed  and  taxed  as  per- 
sonal propertr.  Wherefore,  rdator  prays, 
etc. 

The  issuance  of  the  alternative  writ  was 
waived.  Tbe  respondents  retnm  admits  aU 
the  Acts  alleged,  but  dmies  that  his  action 
In  refusing  to  raster  relator's  automobile 
truck  and  in  demanding  a  greater  sum  than 
«1  as  a  license  fee  for  the  registration  there- 
of was  unwarranted,  unlawful,  and  unjust 
On  the  contrary,  respond«it  states  that  it 
was  hlg  duty  to  refuse  to  register  said  truck 
except  upon  the  payment  of  a  reglstmtUm  fee 
of  $10,  as  required  by  section  7608,  R.  S. 
1919. 

Respondeat  denies  tbat  section  7068  Is  vlo- 
lativd  of  either  of  tbe  sections  of  the  Con- 
stitution qiedfled  in  the  petition.  Respond- 
ent says  4hat  the  motor  vehicle  license  fee 
provided  for  by  section  7006  is  not  a  tax 
upon  property  but  a  Uouse  fse  exacted  for 
the  privU^  of  operating  motor  vdiides  on 
the  pubUc  highways  of  tbe  state,  and  that 
sectltm  3  of  article  10  of  the  Constitution  pnly 
requires  tmlfonnity  as  to  taxes  on  property 
in  this  state. 

[1, 21  1.  Section  7063,  R.  S.  1010,  requires 
the  annual  r^istration  by  the  Secretary  of 
State  at  every  motor  vehlde  operated  up<»i 
the  public  highways  (except  as  oOi^wlse  pro- 
vide^, and  section  7658  reqtjlres  the  pay- 
mokt  of  registration  fees  thereon  according 
to  a  schedule  of  horse  power  ratings.  The 
fee  for  those  rating  24  and  less  than  36  horse 
power  Is  $10.  By  section  7604  (also  10902), 
the  registration  fees  provided  by  the  act  must 
be  paid  by  the  Secretary  of  State  into  the 
state  treasury  for  the  benefit  of  the  state 
road  fund,  less  the  cost  of  administering  the 
provision  of  the  chapter  relative  to  motor 
vehicles.  It  Is  therefore  avowedly  a  revenue 
measure.  The  owner  of  such  veiUcle  may 
operate  It  on  his  own  premises  without  being 
subject  to  the  payment  of  the  registration 
fee  imposed  by  the  statute.  In  such  case  he 
win  pay  the  general  property  tax.  The  state 
maintains  roads  and  bridges  at  great  expense 
and  exacts  a  license  fee  for  the  privilege  of 
driving  or  operating  these  high-powered  ve- 
hicles thereon.  It  is  clear,  therefore,  that 
the  registration  fee  is  not  a  tax  on  the  ve- 
hicle but  upon  the  privilege  of  operating  it 
on  the  highways  of  the  state. 

[S]  2.  The  constitutional  questions  raised 
by  the  relator  were  thoroughly  considered  In 
St.  Louis  V.  Green,  7  Mo.  App.  468.  An  ordl- 
I  nance  of  the  city  of  St  Louis  Imposed  an 
i  annual  license  tax  on  vehicles,  from  $2  uixm 
,  a  hand  cart,  $3  on  a  buggy,  up  to  $30  for  a 
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six-horse  omnibus.    It  was  contended  that 
the  ordinance  was  Tlolatlve  of  the  identical 
provisions  of  the  Constltutloa  now  vxseA 
the  relator.  The  court  said  tiiat— 

"Evexr  burden  imposed  for  revenae  purposes 
la  levied  under  the  taxing  power,  by  whatever 
name  fhe  tax  Is  called.  Ucenae  fees,  when  for 
reveoue,  tolls,  polls,  taxation  of  money,  and 
of  corporations  In  proportion  to  their  capital 
stock,  are  instances  of  special  cases  of  taxes 
which  are  regarded  as  exempted  by  implication 
from  the  constitutional  rolea  as  to  ad  valorem 
assessments.  *  *  *  It  is  therefore  a  mis- 
take to  suppose  that  the  constitutional  provi- 
sions in  question  indnde  every  species  of  taxa- 
tion. These  provisions  as  to  equality  and  uni- 
formity of  taxation  apply  to  property  alone, 
not  to  taxes  on  privileges  or  occupations,  or 
on  the  exercise  of  a  dvfl  right." 

The  court  held  that  the  tax,  being  general 
and  uniform  as  to  eadh  dlass  of  vehicles  nam- 
ed in  the  ordinance,  not  according  to  valae 
bnt  graduated  bo  that  the  kind  of  cajrrlage 
which  is  the  most  destmctlTe  to  the  street 
Bhall  pay  the  most,  and  those  that  are  the 
teast  destructive  to  the  pavementt  cfhall  pay 
less  according  to  th^  Und,  does  not  appear 
to  be  nneoiutitntlMial  tm  any  ground  of  in- 
equality. 

"The  tax,  then,  is  not  a  tax  upon  the  car- 
riage as  property,  but  upon  the  right  to  use  the 
carriage  on  the  streets  of  the  monidpality  im- 
posing it.  And  though  imposed  for  revenue, 
and  not  for  p<^ce  purposes  at  an,  it  is  a  tax 
of  the  nature  of  a  license,  because  it  is  a  per- 
mission to  do  that  which,  after  the  passage  of 
the  ordinance,  it  becomes  unlawful  to  do  with- 
out having  obtained  the  permission."  7  M«. 
App.  477. 

On  appeal  this  ruling  was  affirmed;  all  the 
judges  coucurriag.   70  Uo.  5ii2. 

3.  In  St.  Louis  v.  United  BaUways,  210  U. 
S.  266,  272,  28  Sup.  Ct.  630,  62  L.  Ed.  1054, 
the  coustltutionality  of  an  ordinance  of  the 
city  of  St.  Louis,  imposing  a  tax  on  street 
cars  equal  to  one  mill  for  each  passenger 
carried  by  any  street  car,  was  upheld  as  a 
revenue  measure.  At  the  time  the  ordi- 
nances granting  rights  to  the  street  railways 
were  passed,  there  were  sections  of  the  Mnnl- 
dpal  Code  In  force  requiring  them  to  pay  to 
the  city  collector  an  annual  Ucaise  fee  of 
$25  for  each  car  used  by  them  In  carrying 
passengers  for  hire  in  the  city.  The  ordi- 
nance In  question  imposed  the  mill  tax  for 
each  passenger  so  carried,  and  was  an 
amendment  of  the  sections  of  the  Municipal 
Code  fixing  the  license  tax  at  f25  per  car. 
In  St.  Louis  V.  United  Railways,  263  Mo. 
387,  loc.  dt.  449,  174  S.  W.  78,  the  city  sued 
to  recover  this  mill  tax.  It  was  contended  by 
the  defendant  that  this  was  not  a  license  tax 
but  a  tax  on  property  and  double  taxation, 
violative  of  section  3,  article  10,  of  the  Con- 
stitution. This  court,  however,  held  that  It 
was  a  lfc«iae  tax  for  a  privilege  beatowedi 


citing  with  approval  St.  Louis  t.  Oreen,  so* 
pra,  and  other  cases.  ^ 

4.  The  advent  of  motor  vehicles  made  nec- 
essary the  continued  expenditure  of  large 
sums  of  money  In  the  construction  and  main- 
tenance of  better  roads  and  bridges,  indud- 
Ing  the  cost  for  the  protection  and  Identifica- 
tion of  such  vehicles,  for  police  jtrotectlon, 
and  for  control  and  direction  of  the  heavy 
and  dangerous  trafllc  which  came  with  that 
class  of  high-powered  vehicles.  It  is  there- 
fore not  only  a  police  r^nladou  but  ■  reve- 
nue measure  as  weU.  Berry,  Automobllea,  1 
110,  p.  119. 

"Its  purpose  is  manifestly  the  production  of 
revenue  to  be  used  for  the  purpose  spedAcal- 
ly  set  forth.  If  the  law  raised  snffldent  to  pay 
only  the  expense  of  administeriBg  it,  It  would 
not  be  a  tax  at  all.  It  would  be  in  tiie  nature 
of  a  license.  Being  a  tax  laid  on  fht  privilege 
for  a  spedflc  purpose  to  be  used  for  the. main- 
tenance and  repair  of  the  thing  eoocertibog 
which  the  privilege  is  granted,  it  is  a  valid  tax 
ualees  unreasonable.  The  use  of  the  entire  pro- 
ceeds in  aid  of -the  specific  privilege  enjoyed 
by  those  who  pay  the  tax  Is  an  essential  fea- 
ture in  determining  its  reasonableness.  *  «  • 
The  antborfties  agree  that  a  ststute  Is  general 
and  unUsrm  if  It  operates  equally  upon  every 
person  and  locality  within  tiie  drcnmstanees 
covered  by  the  act,  and  when  a  dasslfieatton 
tias  a  reasonable  basis  it  is  not  invalid  merely 
because  not  made  with  exactness,  or  because 
in  practice  it  may  result  in  some  inequality." 
Saviers  v.  Smith  (Ohio)  128  N.  B.  269,  citing 
many  cases. 

"The  charging  of  an  annual  sum  for  the  use 
of  its  highways  by  automobiles  instead  of  a 
mileage  fee  is  dearly  a  matter  within  the  dis- 
cretion of  the  state.  No  cwstitntional  objec- 
tion lies  in  the  way  of  a  legislative  body  pre- 
scribing any  mode  of  measurement  to  determine 
the  amount  it  will  charge  for  the  privilege  it 
bestows.  Home  Ins.  Co.  v.  New  York,  134  U. 
S.  504, 10  Sup.  Ct.  593,  33  L.  Ed.  1025.  •  *  • 
The  Imposition  is  a  license  or  privilege  tax 
charged  Id  the  nature  of  compensation  for  the 
damage  done  to  the  roads  of  the  state  by  the 
driving  of  these  machines  over  them  and  is 
properly  based,  not  upon  the  value  of  the  ma- 
chine, but  upon  the  amotmt  of  destenctioD  eaoa- 
ed  by  it.  *  *  *  The  fact  that  an  ad  valorem 
tax  is  levied  by  local  authorities  upon  aU  auto- 
mobiles as  property  does  not  make  this  double 
taxation,  which  occurs  when  the  same  property 
is  taxed  twice  by  the  same  government  dur- 
ing the  same  period,"  Ex  parte  Scbuler,  167 
Cal.  282,  139  Pac.  68S,  089,  Ann.  Caa.  19160, 
706. 

See,  also,  Hendrlck  v.  Maryland,  235  V. 
S.  610,  35  Sup.  Ct.  140,  69  L.  Ed.  385;  In  re 
Keasler.  26  Idaho,  764,  146  Pac.  113,  L.  R. 
A.  1915D,  322,  Ann.  Cas.  1917A,  228;  LUlard 
V.  Meltou.  103  S.  C.  10,  87  S.  R  421 ;  Ard  v. 
People,  66  Colo.  480, 182  Pac.  892;  Pine  Bluff 
Transfer  Co.  v.  NIchol,  140  Ark.  320,  216 
S.  W.  B79;  Atkins  v.  State  Highway  Dept 
(T«.  civ.  App.)  201  S.  W.  226;  Smith  v. 
Com.,  170  Ky.  286.  194  a  W.  307;  Ex  parte 
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Hoefert.  34  S.  D.  271,  148  N.  W.  20,  S2  L.  R. 
A.  (N.  S.)  949:  State  T.  Lawrence.  106  MIbb. 
291,  66  Soutb.  745.  Ann.  Gas.  1917E.  322; 
Kane  t.  State.  81  N.  J.  I<aw,  694,  80  AtL  453, 
U  B.  A.  1917B,  653.  Ann.  Gas.  ldl2D.  237; 
State  T.  Ingalls,  18  N.  M.  2U.  135  Pac.  1177. 

"In  the  absence  of  any  inhibition,  express  or 
implied,  is  the  etate  Constitution,  the  Legisla- 
ture may,  either  in  the  exerdae  of  the  police 
power  or  for  the  purpoaa  ot  roTenne.  levy  U- 
cenae  taxes  on  occupations  or  privileges  within 
the  limits  of  the  aUte."  25  Cye.  699. 

iTbe  Conatitntifm  does  not  prescribe  uni- 
formity of  taxation  aa  to  any  enibject-matter 
of  taxation  except  property,  In  the  constltn- 
tional  Bense.  Ludlow-Saylor  Co.  t.  WoU- 
brinck.  276  Bfo.  389  a).  206  S.  W.  196. 

5.  TtM  amendment  by  section  44a  to  ar- 
ticle 4  at  am  Oonstltutlcai  reads,  in  part: 

"Any  motor  vehicle  registration  fees  or  li- 
cense tmt  or  taxes,  eathoriaed  by  law,  except 
the  property  tax  thereon,  less  the  cost  and  ex- 
pense of  fM}Ilection  and  the  cost  of  maintaining 
any  state  highway  department  or  commission, 
authorized  by  law,  shall,  after  the  issuance 
of  such  bonds,  and  so  long  aa  any  bonds  herein 
anthoriaed  are  uapald,  be  and  stand  appropriat- 
ed without  leglsIatiTe  action  tor  and  to  the  pay- 
ment of  the  prindpal  of  the  said  bonds,  and 
sh^  be  credited  to  a  rinlting  fund  to  be  pro- 
vided for  by  law."    See  Laws  1921,  p.  707. 

This  Is  a  Bolonn  recognition  of  the  valid- 
ity of  the  registration  fees  Imposed  by  sec- 
tion 7568,  B.  S.  1019,  for  the  privilege  of  op- 
erating motor  vehicles  on  the  public  high- 
ways of  the  state,  as  distinct  from  the  ad 
valorem  tax  to  which  they  are  also  subject 
la  the  Constitution  constitutional?  It  is  said 
that  doubt  is  the  beginning  and  end  of  our 
efforts  to  know.  There  are.  it  seems,  some 
who  still  doubt  the  constitutionality  of 
Amendment  IS  to  the  federal  compact,  but 
It  has  been  sarmiaed  that  thirst  Is  fftther  to 
the  doubt. 

6.  The  relator's  learned  counsel  dted  Yer- 
nor  r.  Secretary  of  State,  179  Mich.  157, 146 
N.  W.  338,  Ann.  Cas.  1816D,  128,  which,  they 
claim,  supports  their  contention.  The  opin- 
ion states: 

"But  we  are  dealing  with  a  case  where  the 
enactmeDt,  impliedly  at  least,  recognizes  the 
fact  that  the  sums  imposed  are  for  taxation, 
and  an  other  taxation  is  prohibited." 

It  does,  howevw.  hold  Out  the  license  tax, 
If  a  reveDoe  measnre,  is  doutde  taxation  and 
UDconstitatlonal.  The  oi^lon  cites  Janes  v. 
Graves.  68  Ohio  Law  Bui.  p.  66»  decided  by 
an  Ohio  court  of  ocmimon  pleaa^  also  State  v. 
Lawrence  106  Miss.  68,  61  South.  VIS.  The 
latest  decisions  in  those  states  are  In  harmo- 
ny with  St.  Louis  T.  Green,  and  wttb  the 
trend  of  antluulty  as  shown  by  the  citations, 
anma.  ISanaas  Olty  v.  Grush.  151  Mo.  128, 
52  3.  W.  28e>  does  not  support  It.  That  case 
haiOB  that  an  ordinance  whlcb  assesses  an 
oociqtation  tax  aeainst  a  produce  dealer  who 


Is  dearly  a  fflarcliant  Is  naccmstttutUwaL  A 
city  cannot  tax  gome  merchasts  and  eisampt 
others. 

The  writ  la  denied. 

All  concnr;  GBAYES,  X,  In  separate 
ion. 

GRAVES,  J.  I  concur  In  all  of  the  opin- 
ion of  my  learned  Brother,  except  what  is 
said  of  St.  Louis  v.  United  Ballwa^,  263  Mo. 
387,  174  S.  W.  78.  That  case  is  a  misconcep- 
tion of  the  law  in  the  instant  case.  Th^e  Is 
no  question  that  tiiere  may  be  a  property 
tax,  ad  valorem,  on  a  given  article  of  prop- 
erty, and  In  addition  the  use  of  the  same 
property  may  be  subjected  to  a  license  or 
privilege  tax.  In  other  words,  an  automobile 
may  be  toxed  as  i^operty,  and  in  addition 
its  use  upon  the  streets  and  public  roads  be 
subject  to  a  license  or  privilege  tax,  and  sudi 
would  not  be  double  taxation.  The  object 
of  both  taxes  may  be  to  produce  revenue. 
What  Is  known  as  the  St.  Louis  Bflll  Tax 
Case  was  double  taxation  from  any  angle 
you  view  It.  By  statute  its  franchise  rights 
were  made  property.  E>verythlng  the  rail- 
road company  had,  except  the  mere  right  of 
corporate  existence,  was  made  property,  and 
the  right  to  run  its  cars  upon  the  street  was 
property,  under  that  statute,  and  was  valued, 
assessed,  and  taxed  as  property  and  as  the 
cars  were  taxed.  1b9  right  to  operate  on  th* 
streets  being  made  property  by  the  statute^ 
and  subject  to  taxation  under  tbe  statute^ 
any  furtho*  tax  upon  the  privilege  or  ti&X 
would  be  double  taxathm.  because  a  tax  up- 
on property.  This,  because  the  statute  made 
tbe  privilege  property. 

Another  idea  at  the  Mill  Tax  Case  1«  ftrand 
in  the  fact  that  when  the  cUy  granted  tbe 
railway  company  ibe  right  to  mn  Its  cars  up- 
on tbe  Btreeta  it  exacted  of  tbe  railway  an 
annual  tax  for  that  inivileg^  which  was  be- 
ing paid  at  the  time  of  the  teiry  of  the  ao-call- 
ed  mUI  tax.  nils  tax  provided  for  in  i^  or- 
dinance granting  the  privilege  was  a  license 
or  privilege  tax,  and  the  mill  tax  was  a  li- 
cense or  privilege  tax  for  the  exodse  of  tbe 
same  inrivUege,  L  e^  the  (V)eratlon  ot  cars 
upon  tbe  streets.  lAere  was  a  double  taxa- 
tiim  of  tbe  same  j^vllega  St.  Louis  v. 
United  Railways,  268  Mo.  loa  dt  466  et  sea.. 
174  S.  W.  78. 

But  this  Mm  Tax  Cas^  in  facts,  is  not 
this  case.  Here  we  have  tbe  automobile  tax- 
ed aa  pvoB^tty,  and  then  we  have  a  privilege 
tax  upon  its  use  npw  tbe  public  hl^waya. 
These  are  two  different  dasses  of  taxes,  and 
not  double  taxatl<m.  To  have  doable  taxi^m 
tbe  two  taxes  must  be  of  the  same  general 
class.  Two  property  taxes  uptm  the  same 
property  is  double  taxation.  So  also,  two 
llc^se  or  privilege  taxes  on  the  same  priv- 
ilege Is  double  taxation.  But  that  la  not  this 
case. 

With  tbft  acQption  bodn  noted*  I  omcnr. 
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HEDGEWOOD  v.  8HIEK.   (No.  285S.) 

(8k»rlaffldd  Court  of  Appeal*.  MlsMOxi. 

June  18.  1921.) 

1.  Evidence  <8=3386<3)  —  Jndgnent  regularly 
entered  oe  docket  eannot  be  contradloted  by 
parol. 

The  statute  reqaires  a  justice  of  the  peace 
to  keep  a  docket  and  to  enter  therein  all  jndg- 
meutg  rendered  by  him,  and,  when  a  Judgment 
is  regularly  entered  therein,  it  speaks  for  itself, 
and  imports  verity,  being  the  best  and  only  com- 
petent evidence  as  to  what  judgment  the  jus- 
tice in  fact  rendered,  and  is  not  to  b«  contra* 
dieted  by  parol  evidence  of  hii  having  an- 
noonced  at  the  close  of  the  trial  that  hia  judg- 
ment would  be  in  favor  of  the  other  party. 

2.  JNStiees  of  the  pewe  ^135(4)— Circuit 
court  powerless  to  ohaage  judgneut  of  Jue- 
tleo  as  shows  on  docket 

In  the  absence  of  fraud,  accident  or  mis- 
take, the  circuit  court  vae  powerless^  change 
the  judgment  of  a  justice  of  tbe  peace  as 
ahown  on  his  docket,  or  to  prevent  Its  enforce- 
ment by  execution. 

3.  JostkMB  of  the  paaos  «srI26  — Ansonnce- 
msnt  of  finding  after  trial  dM  not  deprive 
Justice  of  right  to  ohango  mind  before  en- 
try OB  docket. 

Where  trial  was  before  a  Justice  of  the 
peace  without  a  jury,  since  the  statute  gave 
him  three  days  In  which  to  reach  a  conclusion 
and  render  a  judgment  and  enter  it  in  iiis 
docket,  bis  announcement  at  the  close  of  trial 
that  he  would  find  for  defendant  did  not  de- 
prive him  of  the  right  to  change  his  mind  on 
the  same  day  and  to  enter  on  his  docket  Judg- 
ment for  plaintiff. 

Appeal  from  Clrcnlt  Court,  Wayne  Ooonty ; 
F.  H.  Dearlng,  Judges 

Action  by  C.  W.  Hedgowood  against  John 
Shiek.  From  judgment  for  plaintiff,  defend- 
ant appeals.   Judgment  reversed. 

O.  L.  Munger,  of  Piedmont,  and  Geo.  Mun- 
ger,  of  Bloomfijsld,  for  appellant. 

A.  O.  Daniel  and  O.  C.  St^ais,  botb  of 
Fledmoat,  for  respcmdent. 

GOZ,  F.  J.  Action  to  enjoin  defendant, 
who  Is  a  justice  of  the  peace,  from  Issuing 
execution  on  judgment  entered  by  falm  in 
his  docket  In  favor  of  A.  H.  Breitenbacb 
against  the  platntifT,  O.  W.  Hedgewood.  A 
temporary  writ  of  injunction  was  issued, 
which  on  the  trial  was  made  i>erpetual,  and 
defendant  appealed. 

The  case  was  tried  npoi  an  agreed  state- 
ment of  facts  which  shows  the  following: 
That  A.  H.  Breltenbadi  brought  suit  against 
Hedgewood,  plaintiff  herein,  before  defrad- 
ant,  John  Shieic,  a  justice  of  the  peace.  Tbe 
case  was  tried  before  the  justice  without  a 
Jury.  At  the  close  of  the  trial  at  about  11  a. 
m.,  the  justice  announced  that  his  judgment 
would  be  In  favor  of  def«idaut,  Hedgewood. 
Defendant  and  his  counsel  then  left  the 


(Mo 

offlc^  of  the  justice  when  ttie  case  was  tried 
and  did  not  return.  At  about  5  p.  m.  on  the 
same  day  the  justice  met  the  attorn^  fw 
defradant  on  the  street  and  informed  the 
attorney  that  he  had  changed  bis  mind  about 
the  case  and  the  judgment  would  be  for 
the  plalntUt.  Th6  Judgment  for  plalntUT, 
Br^tenbsch,  against  Hedgewood  was  written 
up  1q  tbe  justice  docket  about  5  p.  m.  on  the 
same  day,  but  whether  before  or  after  the 
notice  to  defendant's  attorney  does  not  ap- 
pear. Tbe  defendant  took  no  steps  to  appeal, 
but  immediately  brought  this  suit  to  enjoin 
tbe  justice  from  issuing  executi(m  on  the 
Judgment  as  written  in  the  docket  and  con- 
tends that  the  judgment  in  fact  rendered  by 
the  Justice  was  what  he  announced  at  the 
close  of  the  trial,  whl<dt  was  In  his  favor, 
and  that  the  Judgment  Bbown  in  tha  dodnt 
is  a  nullity. 

[1]  We  know  of  no  theory  of  law  upon 
which  the  Judgment  of  the  trial  court  re- 
straining the  Justice  from  Issuing  execution 
on  the  judgment  as  shown  In  bis  docket  can 
be  upheld.  The  statute  requires  the  Justice 
to  keep  a  docket  and  to  enter  therein  all 
Judgments  rendered  by  bim,  and.  when  a 
judgment  is  regularly  entered  therein,  it 
speaks  for  itself  and  imports  verity.  State 
ex  rel.  v.  Wurdanan.  192  iSo.  App.  667,  664, 
179  S.  W.  964. 

The  docket  entry  being  clear  and  unam- 
biguous, and  no  fraud,  accident,  or  mistake 
being  charged,  the  docket  Is  the  best  and  only 
competent  evidence  as  to  what  judgment  the 
justice  in  fact  rendered,  and  It  cannot  be 
contradicted  by  parol.  Gametl:  v.  Stacy,  17 
Mo.  601 ;  Sutton  V.  Cole,  155  Ho.  206,  5S  S. 
W.  1052;  Development  Co.  T.  Norman,  184 
Mo.  App.  146,  168  S.  W.  643. 

[2]  In  the  Qarnett  Case  the  court,  In  dis- 
cussing the  question  of  contradicting  proper 
entries  In  the  justice's  dodiet  by  parol  said: 

"But,  to  permit  a  party,  at  any  length  of  time 
after  a  trial,  and  when  no  appeal  had  been 
taken,  to  contradict  tbe  entries  on  the  justice's 
docket,  would  be  a  very  dangerous  practice, 
and  would  destroy  all  confidence  in  the  trials 
iMfore  those  officers." 

We  hold  that  in  this  case  the  docket  of 
the  Justice  showing  a  judgment  for  the  plain- 
tiff could  not  be  contradicted  by  parol  tas- 
tim<my  and  the  agreed  statement  of  facts, 
and  the  farther  fact  that  no  objection  seems 
to  have  been  made  as  to  the  competency  of 
the  evld«ice  to  ctmtradiet  It  does  not  change 
the  rul&  In  the  absence  of  fraud,  accident; 
or  mistake,  tbe  circuit  court  was  powerless 
to  change  the  judgment  of  the  justice  as 
shown  oa  bis  docket  or  to  prevent  Its  en- 
forcement by  execution. 

[3]  From  another  view  of  this  case,  we 
hold  that  the  Judgment  actually  rendered 
was  the  one  entered  In  the  docket.  The  trial 
was  before  the  Justice  without  a  jnry,  and 
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the  statnte  gare  Um  tliree  da^B  In  vblch  to 
reach  a  coiieliiBi<m  and  reikder  a  Judgment 
and  enter  It  la  his  docket  While  he  may 
have  announced  at  the  dose  of  the  trial  that 
be  would  find  for  the  defendant,  we  do  not 
think  that  announcement  took  away  from 
him  the  right  to  change  hla  mind  before  he 
entered  the  judgment  <m  his  doAet.  A  judg- 
ment ot  a  court  of  reowd  Is  In  the  breast  of 
the  conrt  until  the  end  of  the  term,  and  he 
may  chan^  hts  finding  erm  after  the  recwd 
has  been  written.  If  done  at  the  same  term* 
Justice  courts  have  no  terms  of  court  fixed 
by  statute^  but  a  justice  does  have  three 
days  In  wtaldi  to  enter  judgment,  and  we 
think  be  should  have  the  right,  within  that 
time  at  least,  to  diange  his  mind  at  any  time 
before  the  judgment  is  entered  In  the  docket 
even  after  he  had  announced  his  decision,  if 
be  can  do  so  without  resultant  injury  to  either 
of  the  parties.  In  this  case  the  defendant 
was  Informed  on  the  same  day  pf  the  trial 
and  at  or  about  the  time  of  the  docket  entry 
was  made  that  judgment  would  he  entered  for 
plaintifF,  I  and  bis  right  of  appeal  was  as 
secure  to  Mm  as  it  would  have  been  had  the 
first  announcement  been  that  judgmrat  would 
go  for  plaintiff.  Had  defendant  not  learned 
of  the  change  of  the  mind  of  the  justice 
until  hig  time  for  appeal  had  expired,  a 
very  dlffer^t  situation  might  be  presented, 
for  that  would  bring  Into  the  case  the  el- 
ement of  fraud,  but,  on  the  facts  as  they 
stand  here,  he  has  not  been  Injured  by  the 
justice  changing  bis  mind,  and  no  ground 
for  injnnctive  relief  Is  sboMm. 

We  bave  been  dted  to  cases  bolding  that, 
where  some  mistake  is  made  in  writing  the 
judgment  on  the  record  after  its  rendlticm 
or  smn^Mng  is  omitted  that  should  have 
been  included,  then  in  a  proper  proceeding 
the  mistake  or  omission  may  be  shown  by 
parol  without  charging  or  showing  fraud, 
miat  is  true  -when  proof  of  the  error  can  be 
made  witbout  contradicting  the  record,  but 
those  cases  do  not  militate  against  the  po- 
sition that  the  record  cannot  be  contradict- 
ed by  parol  in  the  absence  of  fraud,  and 
are  not  in  conflict  with  our  holding  herew 

Judgment  reversed. 


FARRINGTON 
cor. 


and  BKADLET,  JJ.,  con- 


8WINEHART  v.  KANSAS  CITY  RY8.  CO. 
(Ns.  14036.) 

(Kansas  Olty  Ooart  of  Appeals.  Missouri. 
Jmie  13,  1921.   Rehearing  X>enied 
J11I7  7.  1921.) 

I.  Damages  «s9l58(l)— Evideaee  af  Isjsry  to 
kidneys  adnlaslbia  sndsr  allsfatles  sf  Inja- 
rlss  to  Intsrsal  orgaas. 

Where  plaintiff  in  a  personal  Injorr  suH 
agslnst  a  street  railway  company  ^eged  that 


"his  Internal  organs  were  deranged,  displaced, 
and  injured  and  win  no  longer  perform  their 
usual  and  natural  functions,"  evidence  of  an 
injury  to  the  kidneys  was  within  the  pleadings. 

2.  Witnesses  «=»383— Evidenoe  Impsaohing  mo- 
torman's  credibility  hetd  material. 

In  an  action  for  injuries  to  a  fireman  in  a 
collision  with  a  street  car  negligently  driven  in 
front  of  a  truck  responding  to  an  alarm,  where 
the  motonnan  of  the  car  on  cross-examination 
denied  that  he  bad  said  that  he  was  not  in  the 
collision,  evidence  on  rebuttal  that  he  did  say 
BO  was  material  as  tendtaig  to  show  either  that 
he  was  not  the  motonnan  concerned  or  that  he 
was  conscious  of  being  in  the  wrong,  thus  tend- 
ing to  contradict  his  testimony  that  he  was  not 
to  Uame  and  did  not  see  or  hear  the  track  until 
it  was  too  late;  the  evidence  not  bdng  immate- 
rial. 

3.  Appeal  and  error  «s9l056(2)— Exelasiss  ef 
question  to  witness  held  so  irrelsvaat  as  not 
to  be  prejadiolal  error. 

In  an  action  against  a  street  railway  com- 
pany for  injuries,  the  exclusion  of  testimony 
songbt  from  a  witness  that  at  tiie  trial  of  her 
husband's  damage  suit  against  an  electric  light 
company,  she  had  led  him  about  as  if  he  were 
blind  was  not  reversible  error;  andi  testimony 
being  so  irrdevant  as  not  to  be  prejudidal  er- 
ror. 

4.  Trial  «=»47(  I  )--0n  exdaslos  of  questlfts  of- 
fer must  show  what  aaswer  would  have  been. 

Where  a  question  to  a  witness  is  excluded 
as  irrelevant,  par^  asking  qoeation  must  then 
offer  to  show  what  tlie  answer  or  proof  would 
bave  been. 

5.  Street  railroads  ^sll8(l5)— Instruction  oa 
humaaltariaa  rule  held  JhsUIM  by  petition  for 
Injuries  to  lire  trsok  driver. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  fireman  in  a  collision  with 
a  street  car  negligently  driven  across  the  street 
in  front  a  truck  responding  to  an  slarm, 
an  iostroction  to  find  for  plaintiff  if  the  motor- 
man  of  the  car  knew,  or  in  the  exercise  of  ordi- 
nary care  could  have  known,  of  piaintiffs  dan- 
ger before  starting  the  car  acroBs  the  street 
and  in  time  to  bave  caused  it  to  remain  sta- 
tionary, was  justified,  though  the  petition  set- 
ting op  the  right  of  way  ordinance  did  not  al- 
lege a  violation  of  the  humanitarian  rule  In 
the  nsnal  form  nor  that  plaintUf  was  oblivions 
to  hia  peril;  the  allegations  being  that  plaintiff 
was  In  tiie  truck  approaching  the  crossing  In  a 
position  of  peril  if  the  car  were  started,  and 
that  the  motorman  knew,  or  in  the  exercise  of 
ordinary  care  could  bave  known,  thereof  before 
the  car  was  started  and  could-have  kept  It  at  a 
standstill. 

6.  Street  railroads  18(15)— Evldesos  held 
to  support  Instruction  on  humanitarian  rule. 

In  an  action  for  injuries  to  a  fireman  in  a 
collision  with  a  street  car  negligently  started 
across  the  street  in  front  of  a  truck  respond- 
ing to  an  alarm,  evidence  held  to  support  an 
inatructioa  on  the  humanitarian  rule. 
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7.  Appeal  ud  MTDr4s»l033(5)  —  lastnotlon 
raqalring  plaintiff  to  oarry  ■raatef  banlm 
■ot  prejaifdal  to  dafeadaat. 

In  an  action  for  injuries  to  a  fireman  on  a 

track  which  collided  with  a  Btreet  car  negligent- 
ly driven  in  front  of  it,  defendant  cannot  com- 
plain of  plaintiflfB  instruction  to  find  for  him 
if,  In  getting  into  peril,  be  was  relying  on  the 
right  of  way  ordinance;  It  requiring  the  jory 
to  find  anch  fact  in  addition  to  other  necessary 
facts  conjonctiyely  joined  therewith  requiring 
findings  of  actnal  negligence  of  the  motorman. 

8.  Street  rairraads  l4(5)~Evldence  held 
to  aapport  reeovery  by  Are  trade  driver. 

In  an  action  for  injuries  to  a  fireman  on  a 
track  which  collided  with  a  street  car  driven 
across  the  street  after  having  stopped,  evidence 
held  to  support  a  recovery  irrespective  of  a 
violation  of  the  right  of  way  ordinance. 

t.  Street  rallroftds  «»II8(I5)— lutmoOea  al- 
lewiag  nuovery  aader  hamaltario  nl^ 
tboagh  plaintiff  aegllient,  not  errMeoas. 

In  an  action  for  injuries  to  a  fireman  on  a 
track  which  strack  a  street  car,  an  instruction 
that  plaintiff  coold  recover  if  the  motorman 
knew,  or  in  the  exercise  of  ordinary  care  could 
have  known,  of  plaintiff's  peril  before  starting 
the  car  across  the  street  and  In  time  to  have 
kept  it  at  a  standstill,  notwithstanding  plain- 
tiff was  negligent  in  getting  Into  peril,  was  not 
erroneous;  there  b^g  no  inconsistency  be- 
tween sndi  vicdation  of  the  humanitarian  rule 
and  plaintUFa  want  of  negligence. 

to.  Action  ^3>4e (2)— Common-law  aeoHoenoe 
and  violations  of  ordinance  and  hanaaltarlan 
rule  may  be  cbarged  In  tame  petition. 

It  is  not  improper  to  unite  In  the  same  pe- 
tition charges  ot  common<)a.w  negligence,  negli- 
gence in  the  Tiolation  of  an  ordinance,  and  neg- 
ligence in  the  violation  of  the  homanitarian 
rule. 

11.  Trial  «=>253(4)— Striking  words  from  In- 
stniotion  whichj  with  them,  Ignored  human- 
itarian rule  not  error. 

In  an  action  for  injaries  to  a  dty  fireman 
<ni  a  track  wliich,  whUe  responding  to  an  alarm, 
oc^dfld  with  a  street  car  negligently  driven 
across  the  street  in  front  of  it,  it  was  not  error 
to  strike  from  an  instraction  rsQaested  by  de- 
feniWt  the  words  "cannot  recover  In  this  ac- 
tion, and  yoor  verdict  must  he  for  defendant," 
when  the  tastraction,  without  such  words,  was 
good  and  applicable,  but,  with  them,  complete- 
ly ignored  the  humanitarian  rule. 

12.  Damages  «±9 1 32  (3) —$5,500  iot  axoeeslvo 
for  loss  of  strength  ot  band  aad  arM,  serious 
Injuries  to  kidneys,  severe  and  permaaent  In- 
juries to  bones  ot  spine,  ete. 

A  Terdict  for  $6,500  is  not  excessive  for 
injuries  to  the  musdes  and  ligaments  of  the 
arm,  resulting  in  inability  to  raise  it  above  the 
head,  badly  injured  kidneys,  the  function^  of 
which  were  seriously  impaired,  a  sore  spine, 
severe  and  permanent  injuries  to  the  bones  at 
the  erid  thereof,  an  opening  through  the  flesh 
to  the  bone  throngh  which  corraption  leaked, 
the  bone  being  necrosed  and  the  back  swelling 
when  the  opening  closed,  and  inability  to  stoop 


or  work  withont  pain.  In  vrhlch  condition  plain- 
tiff was  2%  years  aftw  the  aoddent^  whereas 
before  he  was  a  atrong,  healthy  nuui,  weigbinc 
246  pounds. 

Appeal  from  Circuit  Conrt»  Jadcson  Coun- 
ty ;  Wm.  O.  Thomas,  Judge. 
*^ot  to  be  officially  published." 

Action  by  Jobn  Swlnehart  against  the 
Kansas  City  BaUwaye  Company.  Judgment 
for  plaintiff,  and  d^endant  appaala.  Af- 
firmed. 

R,  J,  Higglns,  of  Kansas  City,  Kan^  and 
Cbas.  N.  Sadler,  Louis  R.  Weiss,  and  E.  E. 
Ball,  all  of  Kansas  City,  Mo.,  for  appellant. 

J.  Francis  O'SulUvon  and  Atwood,  Wlcker- 
sham.  Hill  &  Fopham,  all  of  Kansas  Olty, 
Mo.,  for  resiMmdent. 

TSIMBLB,  P.  J.  On  tbe  nunnlng  of  I>e> 
cember  16,.  1017,  about  8:30  o'clock,  a  fire 
truck  of  the  Kansas  City  fire  department  was 
proceeding  eafit  on  Unwood  boulevard  In  r^ 
sponae  to  a  fire  calL  Aa  it  appzoaohed  Pros- 
pect street,  wUcb  ran  north  and  south, 
traveling  at  &om  23  to  2S  ntllea  per  hour, 
and  was  yet  over  200  feet  west  of  Proavect, 
a  north-bound  street  car  on  the  latter  street 
pulled  up  to  the  "aafe^  stop"  on  the  south 
side  of  Llnwood.  As  It  did  so  the  driver  of 
the  fire  truck  reduced  his  speed,  not  being 
certain  whether  the  street  car  was  going  to 
stop  or  not.  The  street  car  came  to  a  stand- 
still at  the  safety  stop,  with  the  front  end  of 
the  car  close  to  the  south  edge  of  the  side- 
walk on  the  south  side  of  lAuwood  and  about 
45  feet  south  of  the  center  thereof,  from 
whence  the  motorman  could  have  seen,  had 
he  looked,  for  several  blocks  west  along  Un- 
wood,  and  consequently  could  have  seen  the 
Are  truck  which  was  then  about  200  feet 
away.  WhSn  tbe  drlrer  of  the  fire  truck 
saw  the  car  stop,  be  Immediately  resumed 
his  former  speed,  but,  when  tbe  truck  was 
-about  75  feet  from  the  crossing,  the  motor- 
man  suddenly  started  his  car  north  across 
Llnwood,  thereby  blocking  the  crossing  and 
placing  his  car  right  in  front  of  the  oncoming 
truck.  It  was  cold  and  the  street  was  icy 
and  slippery,  and,  although  tbe  truck  driver 
endeavored  to  stop  the  truck,  he  could  not 
do  so,  and  the  result  was  it  crashed  Into 
the  street  car,  severely  and  permanently  In- 
juring the  plaintiff.  He  was  a  powerful, 
vigorous,  healthy  man  weighing  245  pounds, 
and  the  force  of  the  impact  was  so  terrific 
that  It  threw  him  from  his  post  of  duty  on 
the  tmcfc  high  In  the  air  over  the  vestibule 
of  the  street  car  and  down  upon  the  street 
car  tracks^  he  striking  on  his  shouldexs,  low- 
er pact  of  his  splne,  and  back  of  his  head. 
He  was  rendered  unconactous,  and  was  taken 
to  a  hospital  in  that  condition.  He  regained 
amscioQsness  In  about  an  hour  after  he 
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readied  tbe  hOQlta],  bnt  had  Tomltliw  kd^m, 
bled  at  tbe  nose,  and  fainted  again  In  tbe 
afternoon.  After  elgbt  da^  at  tba  hospital 
he  was  tafeoi  to  his  home,  wbwe  he  again 
had  fainting  spells.  Tbe  muscles  and 
UgamentB  of  his  right  foreann  are  Injured  so 
that  the  band  and  arm  have  lost  their 
strength.  He  cannot  nlae  bis  arm  abore 
Ms  head  unless  he  pushes  it  np  with  other 
force.  His  kidneys  were  h&Aly  Injured  and 
their  function  so  Impaired  that  be  has  much' 
trouble  wltb  them,  passing  blood  in  bis  urine, 
and  is  compelled  to  frequently  urinate,  ea- 
pedally  in  the  nlg^t  His  spine  is  sore  and 
hurts  between  the  shoulder  blades,  and  at 
the  lower  end  of  tbe  spine  there  is  a  severe 
and  permanent  injury  to  the  bones  thereof 
and  an  opening  throogh  the  flesh  to  the  bone 
through  whch  there  is  a  leakage  of  corrup- 
tion, tbe  bone  being  necrosed  at  that  point; 
and  whenever  this  opening  closes  up  tbfe  back 
swells  until  the  pus  bursts  out  again.  He 
f»nnot  stoop  over  or  work  without  pain.  He 
was  In  this  condition  at  the  time  of  tbe  trial, 
2%  years  after  tbe  accident.  He  brought  this 
action  for  damages  and  recovered  Judgment 
for  $5,500,  and  the  defendant  appealed. 

[1]  The  petition  alleged  that  the  plalntUfs 
body  and  the  trunk  thereof  was  Injured ;  that 
his  back,  gplne,  and  spinal  column  were 
wrenched,  sprained,  displaced,  dislocated,  and 
injured;  that  "all  of  bis  Internal  organs  were 
deranged,  displaced,  and  injured  and  will  no 
longer  perform  their  usual  and  natural  func- 
tions," etc.  So  that  we  are  unable  to  say 
that  the  evidence  showing  an  injury  to  the 
kidneys  was  not  within  tbe  pleadings.  The 
kidneys  are  manifestly  internal  organs.  No 
motion  or  request  was  ever  made  to  make 
tbe  petition  more  definite  and  certain  as  to 
tbe  Injnrlu  sustained.  There  was  no  error 
in  admitting  the  evidence.  Houston  Electric 
Co.  V.  McDadOi  84  Tei.  Civ.  App.  497,  79  S. 
W.  100,  101 ;  ODonneH  v.  Rhode  Island  Co., 
28  B.  I.  245,  66  Atl.  678 ;  Fink  v.  United  Hys. 
Co.,  210  S.  W.  679.  Tbe  evidence  did  not  re- 
late to  Bome  condttion  or  diaeaae  which  was 
not  .tlie  natural  and  neeeaaary  result  of  an 
Injury  to  the  Iddneya^  hot  was  admtesible  as 
evidencing  that  the  kidneys  wen  In  f&ct  in- 
jured by  the  collision.  Hofram,  long  after 
the  court  had  mled  on  the  objection  that  an 
injury  to  the  kldn^  was  not  all^d  in  the 
petition,  a  question  was  asked  a  medical  ex- 
pert as  to  an  examination  of  xdalntifTs  urine 
and  what  ft  showed,  and  the  expert  said  the 
examination  revealed  <nily  urine  of  a  low 
specific  gravis,  tbln  l^t  nrln^  which  would 
be  "in  accord  with  the  history  of  frequent 
urination.'*  The  objection  here  made  was 
<mly  tliat  it  was  "immatwlal  to  any  issue  in 
the  case."  This  was  no  objection  that  the 
evidence  was  not  within  tbe  pleadings.  Fur- 
thermore, the  evidence  here  objected  to  did 
not  show  something  unusual  and  not  nat- 
urally and  necessarily  resulting  from  the  In- 


Jury,  bnt  In  fact  did  no  more  than  tend  to 
corroborate  plaintiff  In  bis  testimony  that 
be  was  compelled  to  urinate  freaoeatl^  from 
and  after  his  Injury. 

[2]  It  is  urged  tbat  the  court  erred  in  the 
admlnimi  of  evldoicek  the  only  purpose  of 
which  was  to  Impeach  d^uiduit^s  witness, 
tbe  motorman  of  the  street  car,  upon  an  Im- 
material matter.  We  do  not  think  so.  Tbe 
evidence  is  to  the  effect  that  the  truck  was 
painted  a  bright  red,  that  the  siren  Uiereon 
was  blowing,  and  the  truck  made  aU  the  noise 
that  such  an  apparatus  usually  makes  going 
down  the  street,  and  even  one  of  the  defendr 
anf  s  witnesses  says  there  was  a  "commotion" 
among  the  passengers  on  the  street  car  when 
the  front  end  of  tbe  car  was  at  tbe  sidewalk 
on  the  south  side  of  LInwood  and  at  that 
time  he  could  see  the  fire  truck  coming.  De- 
fendant introduced  Pepp»,  an  elderly  man 
who  wore  glasses,  who  said  he  was  the  motor- 
man  on  that  occasion  and  who  testlQed  that 
be  brought  his  car  to  a  stop  at  the  south 
edge  of  the  sidewalk  on  tbe  south  side  of 
LInwood;  tbat  be  looked  both  ways  on  this 
street  and  saw  nothing  and  heard  nothing, 
and  did  not  look  west  again  till  be  was  in  the 
center  of  Linwood,  and  then  saw  tbe  truck 
80  to  100  feet  away,  and  It  "wasn't  more  than 
a  second"  until  the  collision  occurred ;  tbat  up 
until  he  was  in  the  center  of  the  boulevard 
and  saw  the  truck  he  heard  no  siren  or  noise 
of  any  kind;  tbat  he  moved  his  car  from  a 
standing  position  at  the  point  above  indicated 
at  tbe  safety  stop  to  the  center  of  the  boule- 
vard, a  distance  of  46  feet,  without  ever  iooe- 
Ing  to  the  west.  As  to  what  occurred  after 
the  collision  he  testified  to  little  else  except 
that  he  got  off  his  car,  then  got  back  on 
agaUi,  and  took  the  names  of  his  passengers 
as  witnesses.  He  conld  tell  little  about  what 
was  the  situation  of  the  men  that  were  hurt 
or  what  was  done  In  r^ard  to  them.  No 
one  save  this  witness  testified  that  be  was 
the  motorman  or  Identified  bim  as  being  tbe 
one  that  was  there.  In  this  situation  he  was 
asked  on  cross-examination  If  be  did  not,' 
after  the  collision,  deny  that  he  was  in  the 
collision,  abf  he  answered  "No."  He  was 
then  asked  if,  after  the  collision  and  on  the 
retnm  trip  of  the  car,  be  was  not  asked  by 
certain  sp^fled  persons  at  a  Q>ecifled  idace 
If  it  was  his  car  Qiat  was  In  tbe  collision 
and  if  he  did  not  say  that  it  was  not.  Tbe 
witness  denied  having  so  stated.  Afterward 
tm  rebuttal  plaintiff  introduced  evidence  to 
the  effect  that  at  the  time  and  place  and  to 
the  persons  specified  In  the  questions  to  Pep- 
per tbe  lattei'  did  say  he  was  not  In  the  ac- 
cidmt  The  ground  of  defmdant's  complaint 
Is  that  "Pepper  was  thus  impeached  upon  an 
Immaterial  Matter,  and  that  such  was  re- 
versible error.  It  was  not,  however,  an  Im- 
material matter  If  it  tended  In  any  way  to 
show  that  the  witness  Pepper  was  not  In  fact 
the  motorman  who  was  In  duu'ge  ai  the  car 
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at  the  time  of  Qie  otdUaion.  Nor  would  it 
be  whcdly  immaterial  to  show  that.  If  he  was 
really  the  motorman  who  was  at  the  colli- 
sion, he  was  conscious  of  being  in  the  wrong 
when  it  occurred.  Rice  T.  Jefferson  CAty, 
etCn  Transit  Ckk,  1S6  S.  W.  668,  &7S.  This 
would  tend  to  contradict  his  testimony  at 
the  trial  tending  to  show  that  he  was  not  to 
blame  and  that  he  did  not  see  nor  hear  the 
tniclL  In  other  words,  the  evidence  boore  on 
the  credibility  of  the  witness,  and  when  it 
does  that,  it  is  not  Immaterial.  The  erldence^ 
adduced  waa  not  as  to  the  witnesses'  admls- 
sitm  of  scmie  ne^lgent  act,  offered  for  the 
purpose  of  thereby  holding  defendant  liable. 
Consequently  cases  holding  the  admission  of 
such-  erldence  reversime  enor  are  not  ap< 
pllcable;  neither  are  cases  which  hold  that 
the  refusal  of  the  court  to  permit  impeaching 
evidence  on  what  appeared  to  be  Immaterial 
matter  Is  not  ground  for  reversal  authority 
for  the  reversal  of  the  Judgment,  under  the 
circumstances  of  this  case. 

[3,  4]  The  testimony  sought  to  be  elicited 
by  defendant  from  one  of  plaintiff's  witnesses 
on  cross-examination  that  witness,  at  the 
trial  of  her  husband's  damage  suit  against 
an  electric  ll^t  company,  had  led  him  about 
as  if  he  were  blind  when  in  fact  he  was  not, 
was  so  cl«irly  irrelevant  and  without  any 
possible  bearing  on  this  case  that  the  court's 
action  in  excluding  It  can  In  no  view  be  con- 
sidered reversible  error.  Besides,  the  ques- 
tion was  excluded,  and  no  offer  was  ever 
made  to  show  what  the  answer  or  proof 
would  have  been.  Emerson,  etc..  Co.  v.  Simp- 
son, 217  S.  W.  558,  662 ;  McCormlck  v.  City  of 
St.  Louis,  lee  Rfo.  316,  338,  65  S.  W.  1038. 

[6]  The  petition  set  up  an  ordinance  of  the 
dty  which  provided  for  flre  department  wag- 
Mis  having  the  right  of  way  In  any  street 
and  that  the  "driver  of  a  street  car  shall  Im- 
mediately stop  his  car  and  keep  it  stationary 
upon  the  approach  of  any  flre  apparatus"; 
that  while  plaintiff  was  on  the  truck  re- 
sponding to  a  flre  alarm,  and  approaching 
the  crossing,  and  the  car  was  at  the  safety 
stop,  it  was  negligently  allowed  and  permit- 
ted by  those  In  charge  of  It  to  start  across 
said  Llnwood  boulevard;  that  the  operatives 
in  charge  of  said  car  knew,  or  by  the  use  of 
ordinary  and  reasonable  care  could  have 
known,  of  the  approach  of  said  motor  flre 
truck  "and  of  plalntlCTs  position  of  Imminent 
peril  if  said  car  was  started,  before  said  car 
was  started  from  its  usual  and  customary' 
stopping  place  at  the  southeast  comer  of  said 
street  Intersections,  which  stopping  place  is 
and  was  at  all  times  herein  mentioned  a  'safe- 
ty stop'  on  said  line;  and  that  the  defendants, 
Its  agents,  servants  and  employes  in  charge 
of  said  car,  could  have  kept  said  street  car 
at  a  standBtlll  at  said  point  until  said  flre 
truck  could  have  passed  said  Intersection, 
and  hence  have  avoided  the  collision  with 
said  flre  truck  or  have  avoided  causing  said 


flre  truck  from  having  collided  with  said 

street  car,"  etc. 

Under  such  aUegatl(m  the  plaintiff  obtain- 
ed his  Instruction  No.  2,  reading  as  follows: 

"The  court  Instmcts  the  jury  that.  If  tiie  Jury 
find  and  believe  from  the  evidence  that  on 
or  abont  December  16,  1917,  plaintifF  was  riding 
on  the  fire  truck  mentioned  in  evidence  east- 
wardly  along  Llnwood  boulevard  as  a  city  fire- 
man, and  in  response  to  a  fire  alarm,  and  that 
as  said  fire  truck  was  nearing  and  approaching 
Prospect  and  was  so  close  to  Prospect  that  said 
fire  truck  could  not  pass  thereover  if  the  street 
car  was  started,  and  moved  across  Llnwood 
(if  80),  the  north-bound  car  mentioned  in  evi- 
dence waa  standing  on  the  south  side  of  lin- 
wood  boulevard,  and  that  plaintiff  was  then  In 
a  poaltioh  of  imminent  danger  and  peril  from 
the  starting  and  moving  forward  of  said  car  and 
was  unable  to  cause  said  fire  truck  to  stop  be- 
fore reaching  the  point  of  collision,  if  you  so 
find,  and  that  plaintiff  in  approaching  Pros- 
pect and  in  getting  into  such  peril,  if  any,  was 
relying  upon  the  right  of  way  ordinance  refer- 
red to  in  evidence  (if  so),  and  that  the  motor- 
man  of  said  car  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  all  the 
above  facta,  if  any,  in  time  thereafter  and  be- 
fore the  car  started,  by  the  exercise  of  ordi- 
nary care  to  have  caused  end  allowed  said 
car  to  stand  and  remain  stationary  and  have 
thus  prevented  it  from  moving  across  Llnwood, 
and  could  thereby  have  prevented  the  collision, 
if  you  so  find,  and  that  such  motorman  failed 
to  BO  keep  said  car  stationary,  but  caused  and 
permitted  same  to  start  and  to  move  over  lin- 
wopd,  and  was  thereby  negligent,  if  you  so  find, 
and  that  as  a  direct  result  of  such  negligence, 
if  any,  the  fire  truck  collided  with  the  street 
car,  and  plaintiff  was  thereby  injured,  if  yon  so 
find,  then  your  verdict  must  be  for  plaintilf, 
and  this  is  so  under  this  instruction  irrespec- 
tive  of  all  other  instructions  herein,  even  though 
you  should  farther  find  and  believe  from  the 
evidence  that  plaintiff  was  negligent  in  getting 
into  such  situation  of  peril,  if  any,  in  the  ^rst 
instance. 

"  'Ordinary  care,'  as  used  in  these  instmc- 
tiona,  means  such  care  as  would  usually  be  ex- 
ercised by  ordinarily  careful 'and  prudent  per- 
sona under  circumstances  the  same  or  aimilai 
to  those  shown  in  evidence. 

"  'Negligence,'  'negligent,*  and  'negtigently' 
as  used  in  these  instructions  mean  failure  to 
exercise  ordinary  care." 

Numerous  objections  are  made  to  this  In- 
struction, the  first  of  which  is  that  it  sub- 
mits the  case  on  a  violation  of  the  humani- 
tarian rule  when  such  is  not  pleaded  in  the 
petition.  While  the  petition  does  not  all^e 
a  violation  of  the  humanitarian  rule  In  the 
usual  and  stereotyped  form,  yet  we  think  the 
elements  thereof  are  included,  and  that  a 
violation  of  the  humanitarian  rule  is  set 
forth  In  the  petition.  From  the  allegations  It 
appears  that  plaintiff  was  on  the  truck  ap- 
proaching the  crossing  In  a  position  of  peril 
If  the  car  was  started  across  the  street,  and 
that  the  motorman  knew  this,  or  In  the  ex- 
ercise of  ordinary  care  could  have  known  It, 


Digitized  by  Google 


BWINEHABT  T.  KANSAS  CITT  STS.  00. 

<Mt  aw.) 


63 


before  tbe  car  was  started,  and  could  bare 
keiit  the  car  at  a  standstill  and  aT(rided  the 
collision,  bat  did  not  do  sa  The  Tlolation 
of  the  humanitarian  rule  can  arise  out  of  an 
afBrmatlTe  act  as  well  as  a  foilure  to  act  Here 
there  was  both  a  moving  of  the  car  into  the 
street  and  a  fftilore  to  ke^  it  standing  still. 
And  this  is  alleged  to  hare  arisen  after  the 
peril  of  lOalntlff,  if  said  car  was  moved,  was 
known  or  could  have  been  known  to  the  mo- 
torman;  for,  if  the  motorman  knew  of  the 
plaintiff's  peril  before  he  started  his  car, 
then  certainly  he  had  time  In  which  to  al- 
low his  car  to  remain  at  a  standstiU  and  thus 
avoid  a  collision.  It  is  true  the  petitlim  says 
nothing  about  the  plaintiff  being  oblivioua  to 
his  peril.  But  under  the  circumstances  of 
this  case  obliviousness  on  his  part  is  not  a 
necessary  ingredient.  The  function  oblivious* 
ness  plays  in  cases  In  the  humanitarian  role 
Is  to  show  that  the  injured  person  did  not 
purposely  or  wantonly  e^qiose  himself  to 
dangei;  and  to  inform  the  operator  of  the  car 
that  the  other  person  is  not  going  to  avoid  or 
escape  the  danger,  and  therefore  be,  the  opw- 
ator,  must  endeavor  to  avoid  It.  Newton  r. 
Harv^,  202  S.  W.  249,  251;  Dunn  v.  Kansas 
City  Rys.  Co.,  204  S.  W.  592,  593.  The  dan- 
ger to  plalntUf  on  the  trnck  and  ai^roach^ 
tng  the  crossing  would  be  manifest  to  the 
motorman,  whether  plaintiff  was  oblivious 
or  alive  thereto,  so  that  obliviousness  could 
have  no  effect  on  Qie  motorman.  Hence  it  was 
not  an  essential  element  under  the  drcum- 
stances  of  this  case.  Newton  v.  Harvey,  su- 
pra; Dunn  T.  Kansas  City  Rys.  Co.,  supra; 
Agiui  Contracting  Co.  v.  United  Rys.  Co.,  203 
S.  W.  483;  Bybee  t.  Dunham,  19S  S.  W.  190, 
103;  Heryford  v.  Splteauf&ky,  200  S.  W.  123, 
125;  King  t.  Kansas  City  Rys.  Co.,  204  S. 
W.  1129,  IISO;  Wittenberg  t.  Hyatt's  Supply 
Co.,  219  S.  W.  686. 

[6]  Tbe  contention  that  the  instruction 
has  no  evidence  to  snpport  It  is  clearly  with- 
out merit,  as  the  evidence  amply  shows  there 
was  nothing  to  prevent  the  motorman,  while 
his  car  mis  standing  st^,  from  seeing  and' 
hearing  the  fire  truck;  that  the  driver  of  the 
track,  seeing  the  street  car  come  up  to  the 
safety  stop  and  not  being  sore  it  would  stop, 
slowed  his  track  down,  bnt  when  the  car 
stopped  he  resumed  hia  speed  again,  and 
thereafter,  when  It  was  impossible  to  stop 
the  tnuft,  the  street  car  went  on  into  the 
street.  D^^dant's  own  evidence  shows  that 
after  tbe  car  started  from  the  safety  stop 
it  ctfuld  have  been  stopped  within  four  or  five 
feet,  so  ibat  not  only  was  there  time  and  op- 
portunity for  the  motorman.  after  tbe  sltua- 
tton  was  revealed,  to  refrain  from  starting 
the  car,  bnt,  after  starting  It.  he  could  have 
BtojfpeA  and  avoided  tbe  collision.  Clearly 
any  <me  on  the  truck  was  in  a  posltim  of 
tnunlnent  peril  If  the  car  was  started  up, 
and  tbe  evidence  Is  ample  that  the  motorman 
could  have  seen  this  and  should  hare  aeea 


it,  and  tbat  thereafter  be  bad  time  to  avoid 
the  collision  and  negligently  failed  to  do  so. 

[I]  It  is  not  disoemlbie  In  what  way  the 
InstrncUon's  referoice  to  the  ordinance  giv- 
ing firemen  the  right  of  way  was  misleading 
or  oontusing  to.  the  Jury,  nor  how  such  refer- 
ence rendered  the  Instruction  erroneous. 
The  Jury  were  required  to  find  all  the  facts 
submitted  (conjunctively  Joined  as  they  were) 
before  they  could  find  a  verdict;  and  bence 
the  Jury  were  required  to  find  this  fact  in  ad- 
dltltm  to  all  tbe  other  necessary  facts.  But 
defendant  onght  not  to  complain  because 
plaintiff  chose  to  carry  this  additional  and 
perhaps  unnecessary  burden.  B&bet  t.  Kan- 
sas City  Rys.  Co.,  204  S.  W.  739,  740;  Rlgg 
V.  Chicago,  etc.,  R.  Co.  (Sup.)  212  S.  W.  878; 
Biurkett  v.  Missouri  Pac.  B.  (3o.,  208  S.  W. 
104,  106;  Holt  v.  Hamilton-Brown  Shoe  Co., 
186  Mo.  App.  83,  94,  171  8.  W.  G78. 

[I]  The  claim  that  excc^  for  the  right  of 
way  ordinance  there  could  be  no  ground  of 
recovery  in  i^e  starting  of  the  stationary 
car  cannot  be  upheld  In  view  of  tbe  evidmce 
in  the  case  wUetx  we  have  heretofore  dis- 
cussed. 

[9,  10]  There  being  a  case  made  under  the 
bnniattitarlan  rule,  both  in  tbe  pleadings 
and  in  the  evidence,  the  Instruction  was  not 
emmeous  becatise  it  allowed  a  recovery  not- 
withstanding plaintiff  may  have  been  negli- 
gent In  tbe  first  instance  (thouf^  in  what 
way  he  was  negllg«it  is  not  easy  to  see). 
The  hmnanltarian  doctrine  does  not  neces- 
sarily and  in  every  ease  concede  that  the 
plaintiff  Is  negligent,  and  Uiere  Is  no  Incon- 
slstracy.  under  the  circumstances  of  this 
case,  between  the  dalmed  vlolatlcm  of  that 
rule  and  the  insistence  that  plaintiff  was  not 
negllgoit.  Wittraiberg  t.  Hyatt^s  Sunily  Co., 
219  S.  W.  686;  Glaric  v.  St  JoseiA,  etc,  B. 
Co..  242  Mo.  670,  685,  148  S.  W.  472.  Nor  is 
It  imiwoper  to  unite  In  tbe  same  petition 
diargea  of  common-law  negligence,  negligence 
in  the  violation  of  an  ordinance,  and  negll* 
gence  In  the  vtolatlfm  ct  the  humanitarian 
rale.  Hanson  t.  Springfield  Tractl<»i  Co., 
(Sup.)  226  8.  W.  1. 

[II]  Tbere  was  no  error  in  modifying  de- 
fendant's instractlons  2  and  3,  since  the  <nly 
modification  was  to  strike  out  the  words  "can- 
not recover  In  this  action,  and  your  verdict 
must  be  for  defendant."  With  these  words 
eliminated,  the  instractlons  were  good  and 
applicable  to  the  case,  but,  with  these  words 
left  In,  they  would  have  complete  Ignored 
the  hnmaoltarian  rale, 

[12]  We  will  not  enter  Into  a  discussion  of 
the  mi^lts  of  tbe  contention  that  the  verdict 
Is  uceeslve,  farther  than  to  refer  to  the  in- 
juries as  bcoelnabove  set  out,  of  wbldi  there 
was  ample  evldmce  In  the  record,  from 
which  It  win  appear  that  we  are  In  no  posi- 
tion to  bold  that  95.500  Is  excesslTeb 

The  Judgment  is  affirmed. 

The  other  Judges  ooncur. 
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MoMAHON  V.  KANSAS  CITY  RYS.  CO. 
(No.  r4028.) 

(Kansas  Oitr  Ooart  of  Appeals.  Ifissonii 
Jnoe  27,  1921,  Rehearing  Denied 
Jnlr  7,  1921.) 

1.  Carriera  «=332 1  ( 1 5)— Conductor  Is  reqnirod 
to  know  whether  passenger  Is  attemptliii  to 
alight  at  regular  stopplsg  plaoe. 

Where  a  street  car  passenger  had  glTCa  no- 
tice of  her  intention  to  alight,  and  tlie  car  had 
■topped  at  a  regular  stopping  pilaeo  to  permit 
her  to  do  so,  the  condactor  was  bound  to  as- 
certain whether  she  had  alighted  before  giving 
tile  signal  for  the  car  to  start,  so  that  an  in- 
struction which  did  not  require  a  finding  that 
the  conductor  knew  she  was  attempting  to 
alight  SB  a  prerequisite  to  recovery,  was  not 
erroneous,  though  such  a  finding  woidd  be  nec- 
essary to  sustain  recovery.if  the  passenger  were 
attempting  to  alight  at  a  place  other  than  a 
regular  stopping  place. 

2.  Damages  «»5,  142— ^Special  damages"  dis- 
tinguished from  "geaeral  damages";  spoolal 
damages  must  be  specially  ple«ded. 

There  is  a  distinction  between  "general 
damages,"  which  are  sodi  as  the  law  implies 
or  preaomes  to  hare  occurred  from  a  wrong 
complained  of,  and  "fecial  damages,"  which 
ore  aadi  as  sctuslly  result  from  the  commis- 
sion of  the  wroii«.  but  are  not  such  a  neces- 
sary result  that  they  will  be  implied  by  law, 
and  special  damages  must  be  specially  pleaded. 

[BJi  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gen- 
eral Damages;  Special  Damages.] 

3.  Damages  «=a208(6)  —  Bocovary  for  rawtal 
anguish  Mi  for  Jury  wKhout  direct  ovMeno* 
thereof. 

In  an  action  for  personal  injuries,  where 
the  plaintiff  had  pleaded  mental  anguish  and  the 
injuries  proved  by  her  were  such  as  to  permit 
the  jury  reasonably  to  include  mental  angnish  as 
one  of  the  natural  results  thereof,  it  was  not 
error  to  submit  the  qnestlon  of  mental  anguish 
to  the  jurj,  though  there  was  no  direct  evt- 
denee  in  the  record  vedficaUy  tMuUng  to 
prove  It. 

4.  Cvriora  «5>32l(2)  —  iBttniotloR  in«l  mot 
defluo  imsangor. 

The  objection  that  an  Instruction  In  an  ac- 
tion for  tnjariea  to  a  street  car  passenger,  who 
was  injured  while  alighting  from  the  car,  was 
erroneous  tor  failure  to  define  the  word  "pas- 
lenger,"  is  untenable. 

5.  Evidence  <s=)588— Evidence  held  not  to  sliow 
plaintiff's  story  was  contrary  to  physical  facts. 

In  an  action  for  injuries  to  a  street  car  pas- 
senger when  the  car  suddenly  started  forward 
while  she  wss  attempting  to  alight,  thereby 
throwing  her  against  the  car  railing  and  injur- 
ing her,  evidence  held  not  to  show  that  the 
plaintiff's  story  of  the  accident  was  so  con- 
trary to  the  physical  facts  that  It  should  be 
disregarded. 

6.  Appeal  and  error  «=>932(l)— In  determining 
wliether  amount  Is  excessive,  tostimony  It 
considered  most  favorably  to  plaintiff. 

In  ruling  on  the  objection  that  the  award  of 
damages  to  plaintiff  was  exeesrfTe,  the  court 


must  take  Into  Moidderatton  dm  teathnony  most 
ftvorable  to  plaintiff,  and  ^sregard  the  testi- 
mony contra. 

7.  Damages  «a>l32(4)  —  Award  of  $2,000  for 
permaMBt  dlsplaoamMt  of  riba  not  ox- 
oesslva. 

In  an  action  for  personal  injurten,  where 
there  was  evidence  that  plaintiff  had  been  able 
to  do  her  housework  after  an  operation  before 
her  injury,  but  that  as  a  result  of  the  Injury 
ber  ribs  were  displaced  from  the  normal  posi- 
tion, as  a  consequence  of  which  there  was 
pain  in  her  back  and  aide,  and  that  the  condi* 
tion  was  permanent,  a  verdict  awarding  $2,- 
000  as  damages  will  not  be  act  aside  as  exces- 
tdre. 

Appeal  ttom  Circuit  Oourt^  Jackam  Coun- 
ty; Daniel  SL  Bird,  Judge. 
"Not  to  be  offidaUy  reported." 

Action  by  Elizabeth  McMabon  against  the 
Kansas  City  Railways  Company.  Judgment 
for  the  plaintiif,  and  defendant  appeals. 
Affirmed. 

R.  J.  Hlgglns,  of  Kansas  City.  Kan.,  and 
Chas.  N.  Sadler  and  Mont  T.  Prewltt,  both 
of  Kansas  City,  Mo.,  for  appellant. 

O.  R.  Leslie  and  Atwood,  Wlekersham, 
Hni  ft  Pc^taam.  all  of  Kansas  City,  Mo.,  for 
reeipcxideDt, 

ARNOLD,  J.  This  l8  a  suit  In  damages 
for  Injuries  sustained  by  plaintiff  through  al- 
leged negligence  of  defendant,  based  npcffi 
the  following  drcumstauces.  On  the  after- 
noon of  April  27,  1918,  plaintiff,  a  woman 
45  years  of  age,  while  a  passenger  on  an 
east-bound  street  car  of  defendant,  attempt- 
ed to  alight  therefrom  at  the  regular  stop- 
ping place  at  Qie  Intersection  of  Ninth  street 
and  Indiana  avenue  In  Kansas  City.  While 
leaving  said  car  at  the  rear  steps  thereof, 
plaintiff  took  hold  of  the  center  rod  of  the 
vestibule,  having  one  foot  on  the  step  and  the 
other  In  the  act  of  stuping  down,  when  the 
car  started  forward  with  a  Jerk,  throwing 
'plaintiff  around  with  a  violent  twist,  caus- 
ing her  to  lose  her  equilibrium,  and  to  be 
thrown  againat  portions  of  the  car.  greatly 
to  her  injury. 

At  the  time  of  the  Injury  plaintiff  was  ac- 
companied by  two  children,  one  five  and  the 
other  seven  years  ot  age.  When  she  started 
to  leave  the  car  plaintiff  first  assisted  the 
smaUesr  dilld  off,  nslng  her  right  hand  for 
this  purpose;  she  then  took  hold  (tf  the  coi- 
ter  rod  with  the  same  hand  and  started  to 
step  down,  when  the  accident  occurred  as 
stated.  The  iBTgee  child  remained  In  the 
vestibule  until  the  car  was  again  brought  to 
a  atop,  inalnttff  waUnd  about  two  l)lockB 
to  her  home,  and  tihen  was  oompdled  to  lie 
dowUf  suffering  from  pain  in  her  bai^  il^t 
Hhoulder,  rig^t  arm,  .and  the  Me  of  her  nedr. 
fPhe  day  following,  or  the  awond  day,  a  doc- 
tor waa  cftUed  to  attend  ber. 


t^Vor  other  oaass  see  same  toplo  and  KBT-KniBBR  In  aU  Key-Nnmbertd  IHsestt  and  Intexw 
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The  petition  alleges  the  facta  practlcaUy 
as  aboTe  set  out  and  charges  that — 

"Defendant  negligently  and  cardeBsly  cansed 
and  permitted  aaid  car  to  start  forward  and  to 
move,  whereby  plaintiff  was  thrown  around  and 
caused  to  lose  her  position  on  the  step  of  said 
car,  and  caased  to  bang  onto  the  same,  fat  a 
distance  of  several  feet,  and  was  thrown  and 
canaed  to  till  againat  portioDs  of  aaid  car  and 
other  hard  snrfaces,  and  by  said  negligent  acts 
and  omissions  on  the  part  of  the  defendant  she 
was  injured,"  etc. 

Then  follow  allegations  of  spedflc  injuries, 
including,  among  others,  Injury  to  abdomen. 
Internal  regions,  affecting  kidneys  and  other 
organs,  Injury  to  back  and  spine,  spinal  cord, 
side,  and  ribs,  head  and  neck  jerked  and  in- 
jured, Injury  to  arms,  shoulders  and  lower 
limbs — 

"from  an  of  which  she  has  suffered  and  w&l 
snCTer  great  nerronsneas,  sleeplessnesB,  head- 
aches, dissziness,  physical  pain,  and  mental  an- 
guish, and  her  power  to  work  and  earn  a  liveli- 
hood has  been  permanently  lessened  and  im- 
paired." 

The  petition  alleges  also  oxponoos  for  med- 
idnw  In  the  warn  of  |60,  and  praars  damages 
In  the  sum  of  $10.000l  TtM  answer  was, 
first,  a  general  denial,  and  aeeoDd^  a  plea  of 
contrlbutoiy  ne^Igence.  PlaintUTs  reply 
was  in  the  nature  of  a  general  denlaL  Tbe 
cause  was  tried  to  a  jury,  and  rerdlet  was 
returned  for  plaintlfl  In  iSie  son  of  92^000. 
Motions  for  new  trial  and  In  arrest  were  filed 
and  overruled,  and  thereafter  an  appeal  was 
taken  to  this  court. 

Defendants  assignments  of  error  charge, 
first,  that  tbe  court  erred  In  giving  instmc- 
tlon  No.  1  for  plalntUff  for  the  following 
reasons':  (a)  Tbe  instntctlon  falls  to  require 
the  jury  to  find  that  tbe  motonnan  or  con- 
ductor knew  that  plaintiff  was  In  the  act  of 
alighting;  (b)  that  tbe  instmction  must  be 
Xvedicated  upon  the  evidence  and  the  plead- 
ings, and  not  upoa  the  pleadings  alone;  (c) 
the  instmction  falls  to  define  the  word  "pas- 
senger.*" 

[11  It  Is  diarged  In  tbe  petition  and  the 
Instruction  required  tbe  Jury  to  find— 

"that  those  in  charge  of  the  car  stopped  same 
at  iDdiana  avenue  for  the  purpose  td  permit- 
ting pliintiff  and  other  passengers  to  disembark 
therefirom;  that  while  said  ear  was  at  rest, 
she  attempted  to  leave  the  same,  and  while  she 
was  in  tbe  act  of  so  doing,  and  before  defend- 
ant had  given  plaintifC  a  reasonable  opportuni- 
ty so  to  do,  defendant  negligently  caused  and 
permitted  Said  car  to  start  forward." 

Tbe  testimony  of  plalntifT  shows  that  she 
pushed  the  button  on  the  side  of  the  car  as 
a  signal  that  she  desired  to  alight  therefrom 
at  Indiana  avenue;  that  the  car  did  stop 
there;  that  she  and  the  two  children  walked 
to  the  rear  platform,  where  she  proceeded  to 
alight;  that  one  of  tbe  children,  with  plaln- 
tUTs  assistance,  actually  bad  lUlghted;  and 
238  S.W^ 


that  vrhen  plaintiff  was  in  the  act  of  steppiitg 
down  from  the  car  the  injury  occurred. 

We  are  not  impressed  with  defendant's 
subdivision  "a"  as  above  stated.  Tbe  cases 
cited  by  counsel  are  not  in  point  on  this  oh^ 
jection.  They  are  cases  where  the  crew 
were  not  advised  of  Intratlon  to  disembark 
at  a  particular  point  not  a  regular  stopping 
place.  In  me  case  a  father,  without  tbe 
knowledge  of  tbe  crew,  was  assisting  his 
daughter  to  alight,  and  In  another  a  passen- 
ger was  attempting  to  leave  the  train  after 
it  had  started.  None  of  the  cases  cited  by  ap- 
pellant apply  to  the  point  raised  herein.  In 
cases  involving  the  elements  of  those  cited, 
an  instruction  covering  the  entire  case  and 
directing  a  verdict  should  include  and  re- 
quire knowledge  on  the  part  of  the  train 
crew  of  the  intention  of  the  plalntUT  to  leave 
the  car.  But  the  difference  between  those 
cases  and  the  one  at  bar  lies  in  this,  that 
this  was  a  regular  stop,  and  the  testimony 
shows  that  tbe  car  actually  had  stopped  for 
the  discharge  of  passengers,  and  plaintiff 
had  proceeded  to  tbe  rear  door  for  tbe  pur- 
pose of  alighting. 

This  court  has  repeatedly  held  that  it  Is 
the  duty  of  the  conductor,  before  glvlug  a 
signal  to  start,  In  such  a  situation  as  the 
<Hie  presented  in  tbls  case,  to  know  whether 
or  not  a  passenger  was  alighting.  In  Alten 
r.  Railway,  ISS  Mo.  App.  loc.  dt  430.  U8 
S.  W.  681,  loc  dt.  698,  It  is  said: 

"The  witnesses  for  both  parties  agree  that 
the  car  had  stopped  at  the  regular  stopping 
place  end  passengers  ^ere  gettiag  on  and  off. 
In  snch  sitoatlwi,  It  was  the  daty  of  the  ■con- 
ductor, before  giving  the  signal  to  start,  to 
know  whether  or  not  a  passenger  was  alight- 
ing. If  plaintiff  was  In  the  act  of  stepping  from 
tbe  plabForm,  it  would  be  no  excuse  for  the 
conductor  to  say  that  be  did  not  know  that  fact. 
In  the  exercise  of  reasonable  care,  be  was 
boond  to  know  it.  Green  v.  Railway.  122  Mo. 
App.  647,  99  S.  W.  28;  Nedson  v.  Railway,  118 
Mo.  App.  702,  88  S.  W.  1U9;  Hurley  v.  BaU- 
way,  130  Mo.  App.  282,  96  8.  W.  714." 

We  hold  that  tbe  giving  of  the  instruc- 
tion was  not  error  In  failing  to  direct  a 
finding  as  to  knowledge  of  the  conductor  as 
to  whether  plaintiff  was  in  the  act  of  alight- 
ing. 

By  way  of  further  objecting  to  Instruc- 
tion No.  1,  defendant  argues  there  was  error 
in  submitting  to  the  Jury  the  question  of 
mental  anguish,  basing  the  contention  on 
Its  own  interpretation  that  there  Is  no  evi- 
dence in  the  record  showing  mental  suffer- 
ing as  charged  In  the  petition,  and  that  the 
instruction  Is  erroneous  unless  predicated 
upon  both  the  pleadings  and  the  evidence. 
And  further,  counsel  expresses  serious 
doubts  as  to  whether  or  not  the  petition  is 
broad  enougb  to  permit  the  introduction  of 
evidence  as  to  mental  anguish. 

[2»  3]  It  Is  weU-establlsbed  doctrine  tbat 
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an  Instracttcm  wbldi  pnrports  to  cover  the 
entire  case  and  direct  a  verdict  la  good  If  It 
Indude  all  of  the  elemmts  of  the  plMntUTs 
case  and  there  Is  any  testlmoay  Uiat  tends 
to  support  the  same.  Defendant's  conten- 
tion that  there  is  no  direct  evidence  of  rec- 
ord that  tends  to  prove  spedflcally  "mental 
angnlsh"  Is  well  tatoi.  and  would  be  de- 
cisive of  this  appeal  were  it  not  for  the  fttct 
that  there  Is  a  clear  distinction  between  scl- 
eral and  special  damages.  General  damages 
ore  such  as  the  law  implies  or  presnroes  to 
have  occurred  from  a  wrong  onnplalned  of, 
while  special  damages  are  each  as  actual!; 
result  from  the  commission  of  the  wrong, 
tnit  are  not  such  a  necessary  result  that  they 
wlU  be  Implied  law.  Spec^l  damages 
mast  be  specially  pleaded.  The .  Injnrla 
proved  by  plaintiff  In  this  case  are  such  as 
to  permit  the  Jjuiy  reasonably  to  Include 
"mmtal  anguish"  as  one  of  the  natural  re- 
sults thereof,  and,  as  menial  angola  was 
pleaded,  It  was  not  error  to  submit  the  ques- 
tion to  the  Jury. 

The  tbird  objection  to  liutmctlon  No.  1 
goes  to  the  measure  of  damages.  Defendant 
argues  that  It  Is  conceded  that  plaintiff  pre- 
viously had  been  operated  upon  and  for  20 
years  had  suffered  from  so  many  sldmesses 
that  the  Jury  needed  to  be  guided  by  the  In- 
structions exactly  as  to  what  dements  should 
be  considered  by  them.  We  think  the  lan- 
guage of  the  instruction  sufficiently  restrict- 
ed the  Jury  to  the  scope  of  the  pleadings,  and 
that  It  was  properly  given. 

[4]  The  suggestion  that  the  Instruction 
Is  erroneous  for  failure  to  define  the  word 
'^Bsenger"  we  deem  unnecessary  to  discuss. 

The  o*)jection8  urged  against  the  giving  of 
Instruction  No.  2  have  been  sufficiently  an- 
swered la  what  we  have  said  above. 

[i]  Defendant's  third  assignment  of  error 
charges  that  the  court  erred  In  refusing  to 
give  Its  Instruction  in  the  nature  of  a  demur- 
rer to  plaintiff's  evidence.  In  support  of  this 
contentloii  counsel  declares  the  physical  facts 
testified  to  by  plaintiff  and  other  witnesses 
all  show  that  plaintiff  could  not  have  been 
Injured  as  claimed.  Counsel  does  not  point 
out  with  twrtainty  wherein  the  "physical 
facts"  would  change  the  deductions  made  by 
plaintiff's  counsel  upon  the  allegations  and 
proof. 

There  are  ho  many  elements  entering  Into 
questions  of  this  nature  that  ft  is  not  possible 
to  lay  down  hard  and  fast  rules  that  would 
govern  In  all  cases.  For  Instance,  the  veloc- 
ity at  the  forward  movement  of  the  car. 


the  BV<^rdup<^  of  the  person  Injured,  tiie 
an^  at  which  body  was  inclining,  and 
Oie  direction  of  the  Incline,  the  amount  of 
resistance  (rffered,  etc.  We  cannot  say,  as 
a  matter  of  law,  that  plaintiff's  Torsttm  ot 
the  taddent  is  not  the  tmo  an^  and,  in  the 
ll^t  of  the  evidence)  the  qnesUon  was  tor 
the  Jury  to  determine* 

In  Benjamin  v,  Ballroadf  24D  Mo.  loc.  dt 
609,  161  S.  W.  loc  dt.  M,  where  a  similar 
law  of  physics  was  invoked,  the  conrt  held 
that— 

"To  draw  the  condnBlon  that  the  learned 
counsel  draw  from  that  law  of  physics,  they 
do  not  take  into  account  the  natural  or  Invol- 
untary resistance  the  perBOu  whose  equilibrium 
Is  disturbed  offers  to  the  motion,  espedaUy  tt 
it  is  a  sadden  morement" 

This  ruling  Is  followed  In  Hoflrnuu  r.  Dun- 
ham, 202  S.  W.  429 :  Mlddleton  v.  U^t  Oa, 
196  Ho.  App.  268,  196  S.  W.  In  Hol- 

land T.  Railway,  15T  M,o.  App.  loc  dt  481, 
137  S.  W.  997,  tt  Is  said: 

"Strange  things  sometimes  happen,  and  ap- 
parently iDConsistent  with  natoral  laws,  but 
we  should  be  slow  to  condude  that  because  of 
the  apparent  impossibility  they  did  not  occur."* 

The  conclusion  Is  warranted  that  the  court 
committed  no  error  in  OTerruUng  the  demor- 
rer  to  the  evidence. 

[6,  7]  Defendant's  last  assignment  of  er- 
ror npon  which  It  bases  its  claim  for  revers- 
al Is  that  the  amount  of  the  verdict  Is  ex- 
cessive. In  determining  this  queeAlon  It  is 
necessary  to  take  into  consideration  the.  tes- 
timony most  favorable  to  plaintiff,  and  to 
disregard  testimony  contra.  In  this  connec- 
tion it  Is  proper  to  notice  that  plaintiff  pre- 
viously had  been  operated  upon,  but  had  re- 
covered 80  far  as  to  be  able  to  do  her  house- 
work. Plaintiff  states  that  she  has  pain  in 
her  back  and  side  where  her  ribs  were  dis- 
placed and  separated,  that  there  is  soreaess 
and  tenderness  In  her  back  where  the  Injury 
was  received,  and  that  she  continues  to  suf- 
fer pain.  Doctor  McKenzte  testified  that  It 
Is  Impossible  to  get  plalntUTs  ritm  to  sti^  In. 
or  grow  back  to,  their  normal  position,  and 
that  this  condition  is  permanent.  Other 
doctors  testified  to  the  same  state  of  facts. 
The  award  of  $2,000  seems  to  us  to  be  a 
modest  sum  under  the  proof,  and  it  will  not 
be  disturbed. 

We  find  no  reversible  error.  The  Judg- 
ment is  affirmed. 

All  concur. 


Digitized  by  Google 


BiooiMS    lossoTna  pac.  b.  oo. 


67 


RIGGIN8  at  aL  V.  MISSOURI  PAC.  R.  CO. 

(No.  2874.) 


(Sprlnsfield  Court  of  Appeals. 

June  18,  1921.) 


MlBiODii 


1.  Trial  «s3l56(3)-4*lalBttff'B  nidam  wiaM- 
erert  at  fraa  oa  daaiamr  to  evMoiot. 

On  demurrer  to  the  endence,  the  conrt 
maet  consider  u  true  ererr  material  fact  which 
plaintUTe  evidence  teuda  to  eatabUsh,  and  eT- 
err  reasonable  inference  dedneible  therefrom. 

2.  RaUraada  <i  iiiniQ)  — Glrwswtaatlal  avl- 
daaoa  al  aaaaa  af  tra  aaoaasaiy  far  aabialt- 
•iaa  af  aaaa  ta  Juiy. 

The  plalntUi;  In  order  to  liaT«  the  case 

submitted  to  the  jury,  is  not  required  to  es- 
tablish by  direct  evidence  that  tiie  fire  com- 
plained of  Taa  set  by  sparks  from  a  locomo- 
tive, but  is  required  to  establish  facts  from 
which  a  reasonable  inference  is  dedudble  that 
tbe  fire  so  originated,  the  mere  fact  that  it 
might  have  so  originated  being  inanffieient. 

3.  Rairroads  ^484(3)— Evidence  of  cause  of 
flro  held  insufllclent  for  submission  to  Jury. 

In  action  for  destmction  of  plaintiff's  bouse 
by  fire  claimed  to  have  been  set  by  a  spark 
from  defendant's  locomotive,  evidence  held  in- 
soffident  for  submisaion  of  case  to  jury,  in  that 
there  was  no  evidenee  from  which  it  could  be 
reasonably  inferred  that  tbe  fire  ao  originated, 
tho  mare  fact  that  it  mi|M  havs  so  otigiiiated 
betaig  buDfltdent. 

4.  Railroads  «=>482(2)  —  CIrcamstantia)  evl< 
deaco  of  origin  of  Are  must  admit  of  no  oth- 
ar  rsasonable  oonolualos. 

Where  the  evidence  in  an  action  for  de- 
struction of  a  house  by  fire  set  by  sparks  from 
&  locomotive  is  wholly  circumstantial,  the  plain- 
tiff must  show  that  there  is  no  other  reasona- 
Uo  oondnsiMi  as  to  the  cansa  of  the  fire  than 
that  It  waa  ao  cansed. 

Anieal  from  arcult  Court,  VHsSas  County; 
Alnua  Ing,  Judge. 

Action  by  B.  W.  RIgglns  and  others  against 
the  Missouri  Pacific  Bailroad  Company. 
Judgment  for  plalntUEa,  and  defmdant  ap- 
peala.  Bevened. 

Jas.  V.  Oreen,  of  8t  Lonla,  and  J.  C  Shep- 
paid,  of  Poplar  BlofC,  for  appelant 

Cba&  B.  Bntler,  of  Doniphan,  for  respond- 
ents. ^ 


BBADIiEIT,  X  Flelntlirs,  busband  and 
wife,  sued  to  recover  for  the  loss  of  their 
booaa  and  contenta,  alleged  to  have  been  set 
on  Are  by  sparka  from  a  locomottve  engine  of 
defandant.  The  cause  waa  tried  to  a  Jury, 
and  plain  tlfls  recovered.  Dnsnccessfnl  In  mo- 
tion for  new  trial,  defendant  appealed. 

The  evidence  la  wholly  drcumstantlal. 
PlalntlfTa  house,  a  ft>ur-room  fnime,  stood  on 
tbe  east  aide  and  about  260  feet  from  defend- 
ant'a  track.  There  was  a  low  or  valley-Uke 
place  between  tbe  track  and  tbe  house.  The 


(stt  aw.) 

bottM  atood  OD  a  bOlalde^  bat  tlw  railroad 
track  was  aomewbat  higher  tban  the  founda- 
tion of  the  bouse.  Tbe  anuri^eatadc  of  de> 
fendanf a  locomotive  on  the  track  directly 
opposite  tbe  boose  would,  according  po  plaln- 
tilTa  evidence,  be  a  few  fact  blghar  than  tbe 
t<K»  (tf  tbe  bouaa  nie  house  on  the  aide 
nazt  to  tbe  track  was  covered  witb  itiiln^es, 
and  tbeae  were  B<mewbat  old  and  dry.  The 
other  aide  of  the  roof  waa  mbberold.  There 
were  two  flues  to  tbe  bouse,  one  the  kitchen 
stove  flue  which  waa  on  the  east  aide  of  the 
bouae,  another  flue  was  on  tbe  west  able 
next  to  the  track.  Tbe  bouse  burned  be- 
twem  H  and  6  o'clock  In  tbe  afternoon  of 
April  21,  1920.  There  bad  been  no  fire  that 
day  in  the  stove  in  the  room  next  to  tbe 
track.  A  fire  bad  been  In  the  cookstove  at 
tbe  noon  bowc — a  big  flr^  Mrs.  Rlggins  tes- 
tified— but  had  gone  out.  The  wind  waa 
blowing  rather  hard  from  tbe  west  to  the 
east,  or  from  tbe  track  towards  the  house. 
No  tme  was  in  or  about  the  bouse  at  the 
time  the  fire  started,  except  two  small  chil- 
dren, who  were  in  bed.  Mrs.  RIgglns  was  In 
a  meadow  nortb  of  the  house,  some  400  yards 
away  when  the  train  passed.  Immediately 
after  the  train  passed  she  noticed  that  tbe 
bouse  was  on  fire  at  the  end  toward  the  rail- 
road trade,  and  opposite  from  the  kitchen 
flue.  She  ran  to  the  house  and  got  out  the 
children.  She  stated  tbe  outside  of  tbe  bouse, 
preeomably,  roof  is  meant,  burned  first. 

Drfendant's  evidence  shows  that  on  the 
day  plaintiff's  bouse  wa«  burned  that  its 
train  passed  over  the  trtxk  west  of  plain- 
tiff's house  just  prior  to  tbe  fire  on  tbe  way 
from  Neelyvllle  to  Doniphan;  that  for  soma 
mile  or  more  before  reaching  plaintiff's  bouse 
and  on  beyond  the  house  toward  DonlfAan 
its  track  is  down  grade,  and  that  when  its 
train  passed  down  this  grade  It  was  coastlttg, 
that  the  steam  was  not  working,  snd  that  no 
^arks  were  escaping.  That  the  engine  waa 
equipped  with  a  spark  arrester  in  good  c<m- 
dltion,  and  that,  with  tbe  engine  so  equipped, 
and  on  the  down  grade,  an^  not  workliu; 
the  steam,  no  s^mrks  could  have  beoi  onltted 
or  escaped.  Defendant's  evidence  tmded  to 
show  also  that  tbe  ,wlnd  waa  frcnn  tbe  aontb 
or  southwest  The  treea  and  vegetation  to 
tbe  north  of  tbe  bouse  were  soorcbed  and 
burned  more  tban  anywhere  dae  about  the 
burned  house.  A  small  wooden  amokdionse 
wltb  shingle  roof  stood  about  ^  feet  east  ol 
tbe  bouse  and  was  not  burned.  DefSndant's 
brakeman  was  In  the  baggage  car,  and  as  the 
train  passed  plaintiffs'  place  be  stepped  to 
tbe  door,  and  says  that  be  saw  amoae  coming 
out  from  tbe  bouse  as  the  train  passed.  He 
saw  Mrs.  RIgglns  in  tbe  meadow,  waved  at 
her,  and  threw  out  a  paper  for  her.  The 
fireman  testified  that  as  they  passed  be  saw 
smoke  coming  nrom  tbe  bouse.  All  the  train 
crew  testified  that  the  train  was  coasting  aa 
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It  passed  tbe  house,  and  was  not  working  the 
steam.  Plaintiffs,  over  defendant's  objection 
and  exception,  showed  that  the  next  mornlnfr 
as  the  train  went  out  from  Doniphan  that  it 
set  fire  to  some  grass  on  plaintiffs'  premises, 
north  of  the  burned  house,  but  about  the 
same  distance  from  the  track.  Defendant 
meets  this  evidence  by  saying  that  this  was 
on  tlie  up  grade,  and  when  the  mglne  was 
working  the  steam. 

The  defendaht  assigns  as  error  the  refusal 
of  the  court  to  direct  a  venllct  In  Its  favor, 
and  In  admitting  certain  evidence  over  its 
objection. 

[1]  In  considering  the  demurrer  w& consid- 
er as  true  every  material  fact  which  plain- 
tiffs' evidence  tends  to  establish  and  every 
reasonable  inference  dedndble  therefrom. 
Plaintiffs  established,  therefore,  that  their 
bouse  was  burned;  that  defendant's  train 
passed  Just  before  the  house  was  discovered  to 
be  on  fire  by  Mrs.  Rl^ns;  that  the  fire  was 
first  discovered  "at  the  corner  of  the  front 
part  of  the  house,"  next  to  the  railroad,  and 
away  from  the  flue;  that  the  wind  was  strong 
and  was  blowing  from  the  railroad  trade  to- 
ward the  house.  It  was  not  shown  that  the 
train  was  emitting  any  sparks  as  It  passed 
the  house,  or  near  the  house,  or  that  any 
engine  at  any  time  had  emitted  sparks 
passing  down  this  grade  in  the  neighborhood 
of  this  house,  or  anywhere  else  on  this  grade, 
when  the  train  was  coasting,  and  not  work- 
ing the  steam.  It  was  shown  that  sometimes 
the  fire  box  was  shaken  down  when  coasting 
down  tbts  grade,  and  that  when  this  was  done 
live  coals  and  cinders  fell  a  distance  of  a  few 
indies  to  the  space  between  the  ties.  But 
there  Is  no  showing  that  such  occurred  on  the 
occa8i<m  when  plalntlffa^  house  was  burned, 
or  that  if  tt  had  occurred  that  it  was  wlthhi 
the  realm  of  reasonable  KRobabiUty  or  pos- 
sibili^  that  one  of  the  cinders  so  dropped 
from  the  fire  box  could  have  been  picked  up 
and  carried      the  wind  to  plalntUEtf  bousa 

[2]  PlaintlffB  were  not  required  to.  establish 
by  tfrect  evidence  that  their  house  was  set 
on  fire  from  sparks  or  cinders  from  defend- 
ant's locomotive  engine,  but  tbey  were  re- 
quired to  estabUsh  facta  frcmi  which  a  rea- 
smable  Inferoice  la  dedudble  that  the  house 
was  so  set  on  fire.  Unless  such  facta  were 
established  the  demurrer  should  have  been 
sustained.  Glbbs  t.  Ballroad,  104  Mo.  App. 
276,  TO  S.  W.  WS.  The  probaUve  force  of 
the  evidence  must  be  strong  enough  to  In- 
duce In  the  minds  of  reasonable  men,  the 
Jury,  that  Uie  fire  In  fact  originated  from  one 
of  defendant's  locomotive  engines.  It  la  not 
sufficient  that  it  might  have  so  originated. 
Big  River  Lead  Co.  v.  Railroad,  123  Mo.  App. 
394,  101  S.  W.  636;  Taylor  v.  Lusk,  194  Mo. 
App.  133,  loc  dt.  139,  1S7  S.  W.  87;  RaU- 
road  T.  Richardson,  91  U.  8.  470,  23  L.  Ed. 
356. 

In  Olbbs  T.  Railroad,  supra,  the  destroyed 
hons^  a  liotel,  waa  In  the  town  of  Leasburg, 


rand  stood  about  50  feet  ftom  the  railroad. 
I  The  house  faced  the  track,  and  waa  a  story 
I  and  a  half  high  with  a  porch  in  front,  which 
I  porch  extended  around  the  comer  a  short 
I  distance.    A  signboard  was  fastened  to  the 
roof  of  the  porch,  but  there  was  evidence 
that  this  sign  had  blown  over,  and  was  lying 
on  the  porch  roof.   It  was  claimed  that  the  fire 
started  from  a  cinder  tram  a  locomotive  en- 
gine catching  against  the  sign.  The  fire  was 
discovered  about  1  o'clock  a.  m.  and  at  that 
time  was  burning  on  the  northeast  comer  of 
the  porch  roof  in  a  patch  about  one  and  one- 
half  feet  wide,  and  from  two  to  three  feet 
long  close  to,  If  not  in  contact  with,  the  roof. 
There  were  fires  In  the  bouse  early  In  the 
evMiIng  In  three  stoves.    One  of  these  was 
a  King  heater,  which  was  filled  with  wood 
when  the  family  retired.  Other  facts  ap- 
pear in  the  opinion  which  brought  forth  from 
the  court  the  remark  that  such  facts  argued 
I  that  the  house  was  on  fir*  4n  the  Inside  when 
'  the  fire  was  discovered  on  the  roof.  The 
train  had  passed  three  or  four  minutes  be- 
fore the  fire  was  discovered.  Discussing 
this  case  and  the  Uxta  the  court  said: 

'•Equally  important  is  Um  lack  of  evidence 
to  make  the  proof  of  defendant's  responsibility 
at  all  satisfactory.  There  was  no  testunony 
that  the  train  which  passed  immediatelr  be- 
fore the  discovery  of  the  fire  threw  out  sparks, 
and  no  evidence  tending  to  prove  it  did,  except 
the  statement  of  Mary  Gibbs  that  it  seemed 
to  be  a  heavily  loaded  train,  and  the  fact  that 
the  track  runs  through  Leasburg  on  a  rising 
grade.  No  vitneSB  saw  the  tralo.  Neither 
waa  there  testimony  adduced  to  show  that  de- 
fendant's engfnes  frequently,  or  ever,  threw 
out  sparks  while  on  that  grade,  nor  to  urtiat  ex- 
tent, if  at  all,  they  threw  them,  bow  large 
they  were,  or  how  far  they  flew.  No  testi- 
mony of  a  positive  sort  was  adduced  on  that 
subject,  nor  opinions  of  experts  as  to  whether 
locomotives  emit  sparks  large  enough  to  fly 
50  feet  and  fall  still  burning.  As  tba  want  of 
Boch  testimony  Is  the  point  on  which  the  de- 
ciuon  must  turn,  it  is  unnecessary  to  give  a 
fuller  digest  of  the  evidence;  for  respondent 
counsel  does  not  contend  Uiere  waa  any  proof, 
either  expert  or  lUrect,  as  to  tdie  amiaslon  of 
tan  locomoUvea." 

The  court  held  In  the  Glbbs  Case  that  the 
evidence  was  not  sufficient. 

In  Manning  v.  Railroad,  1S7  Mo.  App;  681, 
119  S.  W.  464.  the  facta  appear  about  as  fol- 
lows: FlalntiTs  cottage  was  about  GO  feet 
from  the  track,  part  of  it  on  the  right  of  way. 
It  was  a  one-story  building,  of  shingle  roof, 
a  porch  In  front  covered  with  tin  or  abe^ 
Iron.  The  roof  of  the  porch  was  agalnat  the 
eaves  of  the  house.  The  fire  occurred  late 
in  the  aaernoon.  A  woman  a  quarter  of  a 
mile  away,  immediately  after  the  train  pass- 
ed, saw  a  bright  spot  on  the  porch  roof, 
which  she  at  first  thought  was  the  snnllght 
on  the  tin,  until  she  noticed  the  sun  was  not 
shining;  then  she  thought  It  waa  fire.  The 
house  waa  on  the  aoutb  aide  of  the  xaQroad, 
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and  the  wind  was  Mowing  from  ttm  track 
towards  tbe  house.  Another  witness  a  Qnar- 
ter  of  a  mile  away  saw  the  flre  about  half  an 
hour  after  the  tra'hi  passed.  It  was  then  a 
small  fire  on  the  roof  of  the  main  building 
above  the  porch,  and  there  was-  no  flre 
around  the  flue.  This  witness  saw  no  sparks. 
Another  witness  saw  the  fire  half  an  hour 
after  the  train  passed  when  the  flre  was  not 
very  large.  She  said  it  was  burning  down 
from  the  edge  of  the  tin  roof.  This  witness 
said  sparks  were  being  emitted  as  the  train 
passed.  She  saw  it  throw  sparks  when  <Aimb- 
blng  the  grade  before  It  readied  the  house, 
and  after  It  left  the  depot,  but  did  not  notice 
sparks  as  It  passed  the  house  where  the  track 
was  level. 

Another  witness  who  lived  within  100  yards 
first  saw  the  flre  when  it  was  about  half  way 
down  the  front  side  of  the  roof,  and  did  not 
notice  any  sparks  as  the  train  passed.  The 
tenant  was  at  the  depot  a  quarter  of  a  mile 
away  when  the  train  came  in,  and  as  soon 
as  it  left  started  for  the  bouse.  He  walked 
to  the  house,  found  a  good  flre  In  the  stove, 
did  a  few  chores,  and  discovered  the  flre, 
which  appeared  to  be  between  the  celling 
and  the  roof.  Other  witnesses  gave  evidence 
tMidlng  to  show  that  the  flre  originated  near 
the  flue,  and  not  at  the  edge  of  the  porch 
near  the  roof.  It  was  held  that  this  evidence 
was  not  sufficient,  because  there  was  no  evi- 
dence that  any  sparks  were  emitted  as  the 
train  passed  the  house,  and  because  there 
was  no  evidence  tending  to  show — "the  possN 
bllity  of  the  flre  being  ignited  by  sparks  or 
coals  thrown  off  by  defendant's  engine  at  the 
distance,  whatever  that  may  have  been,  it 
was  seen  to  throw  them ;  and  some  proof  of 
the  kind  was  required" — citing  Campbell  v. 
Ballroad,  121  Mo.  340.  25  S.  W.  936,  26  L. 
B.  A.  175.  42  Am.  St  Bep;  630. 

In  Bates  County  Bank  v.  Railroad,  98  Mo. 
App.  830,  73  S.  W.  286,  the  facts  appear  sub- 
stantially as  follows:  The  railroad  ran  east 
and  west  through  a  station  named  Nyhart  on 
to  the  town  of  Butler,  and  passed  wtthin  160 
feet  of  some  hayricks  on  the  south  side.  Be- 
tween the  right  of  way  and  the  hay  was  a 
green  hedge  fence  about  15  feet  high.  About 
25  or  30  yards  east  of  where  the  hay  was 
stacked  was  a  private  roadway,  passing  north 
and  south  over  the  railroad.  This  roadway 
was  used  by  the  farmers  to  haul  hay  from 
the  bottom  lands.  A  short  time  previous  to 
the  fire  some  hay  had  been  scattered  along 
this  roadway  to  the  railroad  track.  On  the 
day  of  tbe  flre  a  train  passed  east  through 
Nyhart  to  Butler  about  11  o'clock  a.  m.  The 
track  from  Nyhart  to  Butler  was  on  a  slight 
grade,  and  at  the  time  of  the  flre  there  was 
but  a  light  wind.  When  the  smoke  was  first 
seen  It  was  south  of  the  hedge,  and  extended 
upward  for  some  distance,  and  then  gradu- 
ally moved  towards  the  south,  and  the  hay 
between  tbe  rlcka  and  where  the  roadway 


cHwsed.  the  tra^  and  extended  aloi«  the 
roadway  a  strip  bad  beea  burned.  The  flr« 
was  discovered  about  an  hour  after  the  train 
had  paseed.  There  was  evidence  from  per- 
sons who  passed  over  the  private  roadway 
after  the  train  passed  and  before  the  fire 
was  discovered,  and  they  testified  they  no- 
ticed no  fir&  It  was  held  that  this  evidence 
was  not  suffldent.  Dlacusshig  this  case  the 
court  said: 

"There  were  other  facts  and  drcamstances 
that  must  be  taken  In  coonectioQ  with  that 
which  we  have  noted  as  constittiHiig  the  total 
of  plaintiff's  testimony  upon  which  it  daimed 
a  verdict.  Tlx.:  The  slight  upward  grade  of 
defendant's  track  approachiiig  the  place  in 
question;  tbe  entire  absence  of  evidence  that 
the  train  in  question  was  a  heavy  one,  neces- 
sitating the  exertion  of  more  than  ordinary 
power  by  tbe  engine,  usually  resulting  In  sparks 
from  the  smobestack,  or  that  it  did  emit  such 
sparks;  and  further,  the  undisputed  testimony 
of  witnesses  Chipp  and  Scoles,  who  passed 
along  the  private  roadway  over  the  scattered 
hay  10  minutes  or  more  after  the  passage  of 
defendant's  train,  and  stopping  In  the  meantime 
to  talk  with  Hensley  in  Uie  proximity  of  the 
hayricks,  vdthoQt  seeing  any  smoke  or  flre, 
seems  to  rebut  any  Inference,  if  any  eidsted, 
that  the  engine  set  out  the  fire  that  destroyed 
plaintUTs  hay." 

[3,  4]  Other  cases  of  like  or  somewhat  sim- 
ilar Import  to  those  we  have  mentioned  are 
PefTer  v.  Railroad,  98  Mo.  App.  2ai.  71  S. 
W.  1073;  Fritz  v.  RaUroad,  243  Mo.  62,  X48 
S.  W.  74;  and  Peck  v.  RaUroad,  31  Mo. 
App.  .123.  Plaintiffs  dte  Hudspeth  v.  Bail- 
road,  172  Ma  App.  579,  155  S.  W.  '868; 
OampbeU  v.  RaUroad.  121  Mo.  340,  25  S.  W. 
936,  25  L.  R.  A.  175.  42  Am.  St  Rep.  530; 
Matthews  v.  Railroad,  142  Mo.  645.  44  S. 
W.  802,  but  we  find  no  case  upholding  a 
verdict  where  there  was  no  evidence  that  any 
sparks  were  emitted  or  nothing  to  show  the 
probabUIty  that  sudi  was  the  case,  such 
as  an  up  grade,  heavy  load,  working  steam, 
etc.  It  may  be  that  plalntitCs'  house  and  con- 
tents were  destroyed  by  a  flre  caused  by  a' 
spark  or  cinder  from  defendant's  locomotive, 
but  that  such  might  have  been  the  case  is 
not  sufficient  We  are  not  overlooking  the 
fact  that  plaintiffs'  offered  evidence  tended 
to  show  that  next  morning  defendant's  loco- 
motive set  out  a  fire  near  plaintiffs*  house, 
and  alH>ut  the  same  distance  from  the  track: 
but  the  conditions  were  not  similar.  The 
next  morning  the  train  was  going  up  the 
grade,  and  was  working  steam  when  dndert 
will  most  Ukely  escape.  Merely  because 
there  may  be  no  satisfactory  evidence  as  to 
the  cause  of  tbe  flre  is  no  reason  why  it 
should  be  assumed  that  it  was  caused  by 
sparks  or  cinders  from  defendant's  locwno* 
tlve.  It  must  be  shown,  the  evidence  being 
wholly  circumstantial,  that  there  is  no  other 
reasonable  conclusion  to  draw  as  to  the  cause 
of  the  flre  that  destroyed  plaintiffs*  house 
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Other  than  It  waa  caused  by  sparks  or  dnden' 
from  defendant's  locomotive.  The  evidence 
adduced  does  not  support  that  oracluaion. 
The  Jndgment  twlow  iboiild  be  reraned,  and 
It  is  ao  ordered. 

OOX,  P.  3^  and  FAKBIMGTON,  J.,  concur. 


LASS  V.  KANSAS  CITY  RYS.  DO. 
(No.  14026.) 

(Kansas  City  Court  of  Appeals.  MisaourL 
June  18.  1921.    Behearins  Denied 
July  7,  1921.) 

1.  Carriers  <&=>32t(23)— Instrootion  baslag  lia- 
bility of  carrier  on  fact  that  oar  "suddenly 
started  forward"  as  plaintiff  was  alighting 
not  errar,  thoagh  action  was  for  "suddsa 
Jerk." 

In  an  action  for  injarieB,  wherein  the  peti- 
tion alleged  a  street  car  started  with  a  "sudden 
jerk"  as  plaintUt  was  alighting  therefrom,  an 
instruction  in  favor  of  plaintiff  if  the  car  was 
"suddenly  started  forward"  with  such  force  as 
to  throw  her  to  the  street  was  not  reversible 
error,  though  it  did  not  use  the  word  "jerk,** 
the  words  used  coDveying  practically  the  same 
idea,  and  the  gist  o(  the  oegligence  averred 
being  the  premature  starting  of  the  car. 

2.  Trial  ^244(5),  252(21)— iMtruotion  oa  «(• 
foot  of  willful  false  testlaoay  ■rraMeus  H  so 
evMeme  Jastlfylag  suie  and  H  It  slagles  est 
wlineases. 

The  giving  of  an  Instruction  that,  if  the 
Jury  believed  any  witness  had  viUfully  sworn 
falaely  to  any  material  fact,  it  might,  disregard 
such  tact  or  the  whole  of  such  witness*  testi- 
mony, is  error,  if  there  is  no  evidence  jnstify- 
ing  it)  nor  can  the  evidence  of  any  particular 
witneaa  be  singled  out  by  sudi  an  inatruction. 

3.  Appeal  and  error  ^1170(7)— Trial 
210(2)— Instruotion  as  to  effect  of  willful 
false  testimony  held  Jasthled  by  evlileBoe,  sad 
■ot  reversible  error. 

In  an  action  for  injuriea  from  being  thrown 
to  the  pavement  by  the  sudden  starting  of  a 
street  car  as  plaintiff  waa  alighting,  where  the 
evidence  waa  etmflictiag  as  to  whether  plain* 
tilf  attempted  to  get  off  before  or  after  the 
car  atopped  and  as  to  whether  the  car  stopped 
a  second  time,  thus  indicating  that  plaintiff 
attempted  to  get  off  while  it  was  motionless, 
on  instruction  that.  If  the  jury  believed  any 
witness  had  willfully  sworn  falsely  to  any  ma- 
terial fact,  it  might  disregard  such  fact  or 
the  whole  of  such  witness'  testimony,  waa  not 
reversible  error  on  the  theory  that  It  permit- 
ted the  jnry  to  go  on  a  roving  expedition  as 
to  what  waa  a  material  fact,  there  being  evi- 
dence to  jOBtify  the  inatruction,  and  the  court, 
under  Bev.  St.  1919.  }  1513,  being  forbidden 
to  reverse  except  for  error  materially  affecting 
the  merita. 


4.  Carriers  «s>32l  (23)— lastmctlon  that  eoa* 
duotor  aeed  aot  anticipate  passeager'a  at- 
tempt to  alight  from  moving  oar  property  ro* 
fused  where  only  issue  was  whether  car  waa 
stiii  and  started  while  she  waa  attempting  to 
get  off.^ 

In  an  action  for  injuries  from  beiog  thrown 
to  the  platform  by  the  sudden  starting  up  of 
a  car  from  which  plaintiff  waa  alighting,  an 
inatruction  that  the  conductor  was  not  bound 
to  anticipate  that  she  would  attempt  to  alight 
wfaUe  the  car  waa  in  motion,  and  tlut  if,  wiien 
aucfa  intention  became  manifeat,  it  waa  too 
late  to  prevent  her,  plaintiff  could  not  recover, 
was  properly  refused,  being  outside  the  issuea, 
the  only  question  being  whether  the  car  was 
still  when  plaintiff  attempted  to  get  off  and 
started  up  while  she  was  doing  so,  and  its  only 
effect  being)  to  divert  and  confuae  the  minds  trf 
the  jury. 

5.  Damages  «=>I32(8)— $1,000  aot  nceessivo 
for  broken  arm  and  bruised  head,  faoe^  and 
hip. 

A  verdict  of  $1,000  is  not  excesnve  for  a 
broken  arm  and  bruised  head,  face,  and  hip. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Thomaa  B.  Buckner,  Judge. 
"Not  to  be  officially  published." 

Action  by  Con  If.  Ijua  against  the  Kan- 
sas City  Ballways  Gomiiany.  Judgment  for 
plaintiff,  and  defendant  appeals.  Aiflrmed. 

B.  B.  Ball  and  Oabrtel  &  Conkling,  all  of 
Kansas  City,  for  appellant 

Swearingen  &  Finnell,  of  Kansas  City,  for 
respondent. 

TBIMBLE,  P.  J.  PlaintlCTs  action  is  to 
recover  damages  sustained  on  account  of  per- 
sonal Injuries  received  in  being  thrown  to 
the  pavement  while  In  the  act  of  alighting 
from  defendant's  street  car.  She'  suffered  a 
broken  arm ;  her  head  and  face  were  bruised 
and  wounded  so  that  the  latter  was  bloody 
when  she  waa  picked  up;  her  hip  was 
bruised;  and  when  she  breathed  It  hurt  her 
to  inhale.  She  recovered  Judgment  for 
$1,000,  and  the  defendant  has  appealed. 

The  testimony  of  plaintiff  and  her  witness^ 
OS  tended  to  prove  that  she  was  a  passenger 
on  defendant's  south-bound  Marlborough  car, 
and  as  It  was  approaching  Fiftieth  street  she 
rang  the  bell  to  notify  the  operatives  of  the 
car  that  she  desired  to  alight  there.  She 
was  seated  about  three  seats  from  the  rear 
end,  and  she  arose  and  went  to  the  rear 
vestibule.  The  car  stopped  at  the  usual  stop- 
ping place,  and  when  it  did  so  a  man  by  the 
name  of  Steward  (one  of  plalntlCfa  witness- 
es) got  off  the  car  ahead  of  plaintiff.  Plain- 
tiff then  attempted  to  step  off,  and  as  she 
was  doing  so  the  car  started  up,  went  a  short 
distance,  and  stopped  again.  Hie  starting  of 
the  car  while  plaintiff  was  in  the  act  of 
alighting  threw  her  to  the  pavement  and  In- 
lured  ber  MM  hereinabove  stated.  Steward 
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said  fbe  car  was  at  the  hsdsI  stopping  p1ac« 
and  was  standing  still  when  be  got  off ;  that 
he  made  three  steps  on  the  ground  toward 
the  front  end  of  the  car,  heard  a  scream, 
looked  around,  and  saw  the  car  in  motion 
and  plaintiff  "plied  upon  the  street."  Ac- 
cording to  another  of  plaintlfTs  witnesses 
who  was  on  the  car,  but  who  did  not  see 
plaintiff  fall,  the  car  stopped  before  she  got 
off,  then  started  up,  and  ran  about  a  car 
length,  when  the  conductor  gave  the  motor- 
man  the  stop  signal  and  It  stopped  again. 
Other  witnesses,  who  did  not  see  the  fall, 
testlSed  to  the  car  thus  stopping  twice  and 
then  seeing  or  learning  that  some  one  was 
hurt.    The  car  was  crowded. 

The  defendant's  temtlniony  tended  to  prove 
that  just  before  the  car  reached  Its  usual 
stopping  place  at  Fiftieth  street,  the  plaintiff 
stepped  off  the  car  while  it  was  yet  moving, 
and  received  her  injury  in  that  manner,  and 
that  the  car  did  not  stop  but  once. 

The  petition  alleged  that  as  the  car  ap- 
proached Fiftieth  street  plaintiff  gave  the  sig- 
nal, and  the  car  came  to  a  stop  at  the  usual 
stopping  place,  whereupon  plaintiff  attempted 
to  alight,  "but  before  she  had  time  to  leave 
the  Same,  and  while  she  was  in  the  act  of 
stepping  from  the  tower  step  on  said  car  to 
the  pavement,  and  before  she  had  reached  a 
place  of  safety,  the  defendant,  by  Its  agents, 
servants,  and  employes  In  charge  of  said  car, 
negligently  and  carelessly  and  without  warn- 
ing to  plaintiff  started  said  car  with  a  sud- 
den Jerk,  whereby  plaintiff,  without  fault  or 
negligence  on  her  part,  was  thrown  violently 
to  the  street,"  etc 

[1]  PlaintlfTs-  instruction,  after  submit- 
ting the  usual  and  necessary  Issues  as  to 
plaintiff's  being  a  passenger,  her  signaling  to 
stop  and  the  stopping  of  the  car  at  the  usual 
place,  continued: 

"And  if  you  further  find  from  the  evidence 
that  while  plaintiff  was  alightinK  from  said  car, 
or  in  the  act  of  stepping  from  the  lower  step 
of  said  car  to  the  street  pavement,  and  that 
she  was  exerdsing  ordinary  care  for  her  own 
safety,  and  K  you  further  find  that  before  she 
had  laasonable  time  to  alight  from  said  ear, 
it  was  tuddmlv  and  nei^igently,  and  without 
warning  to  plaintiff,  ttarted  forward  with  tueh 
force  as  to  throw  plaintiff  to  the  street  and  in- 
jare  her,"  then  the  Terdict  should  be  for  plain- 
tiff, if  the  jury  found  she  was  damaged  as  a 
result  of  such  negligence,  It  any. 

We  have  Italicized  the  portions  which 
bear  on  the  point  made  by  defendant  that 
the  instruction  does  not  follow  the  petition 
in  that  the  petition  says  the  car  started  with 
a  sudden  Jerk,  hot  the  instruction  does  not 
submit  the  Issue  of  a  Jerk. 

The  gist  of  the  negligence  averred  la  In 
the  premature  starting  of  the  car  while 
plaintiff  was  In  the  act  of  alighting  and  be- 
fore she  had  reasonable  time  to  do  bo.  It  is 
tra»  the  petition  characterizes  the  premature 
start  aa  being  with  a  mdden  jerk ;  but,  wtalle 


the  Inatnictlon  does  not  use  the  word  "Jerk," 
it  does  use  wonU  wUdi  convey  practically 
the  aame  idea-^  that  the  car  "suddenlr 
*  *  *  started  forward  wltb  BwSi  force  as 
to  throw  plaintiff  to  the  street"  And  plain- 
tiff*8  evidence  is  In  keying  with  the  petition 
and  the  Inatniction.  We  are  unable  to  up- 
hold defendant's  contention  that  reversible 
error  was  committed  in  this  r^sard.  Melsoo 
V.  M^ropolitan  8t  Ry.  Oo..  1X3  Ma  App. 
702,  88  8.  W.  1110;  Baldwin  v.  Kansas 
€»t7  Bya.  Co.,  214  S.  W.  274.  The  case  at 
bar  Is  wholly  unlike  that  of  Slmms  v.  Dan- 
bam,  203  S.  W.  602.  for  ttiere  the  evidence  of 
the  plaintiff  was  that  lie  bad  a  aecnre  band- 
hold  and  foothold  on  the  car,  and  would  not 
have  been  thrown  off  but  for  the  violent 
which  evidence,  of  course,  made  the  ease  de- 
pend upon  whether  there  was  a  violent  Jwk 
or  not,  and  not  merely  on  the  premature 
start  of  the  car. 

[2]  Plaintiff's  instruction  2  Is  complained 
of  as  being  erroneous.  It  Is  as  follows: 

"The  court  instructs  the  jury  that  you  are 
the  sole  Judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  their 
testimony,  and  you  are  further  ioBtructed  that, 
if  you  believe  that  any  witness  has  willfully 
sworn  falsely  to  any  material  fact,  you  may  dis- 
regard such  fact  or  you  may  disregard  the 
whole  of  such  witness*  testimony.'* 

[3]  Where  there  Is  nothing  In  the  evidence 
to  Justify  the  giving  of  such  an  Instruction, 
It  has  been  held  error  to  give  It  Eeellne  v. 
Sealy,  257  Ma  498,  165  S.  W.  1088,  1096, 
1097;  Iron  Mountain  Bank  t.  Murdock,  62 
Mo.  70,  74 ;  Wyatt  v.  Central  Coal  4  Coke  Co., 
200  S.  W.  B85.  Nor  can  the  evidence  of  any 
particular  witness  be  singled  out  by  such  an 
instruction ;  for,  if  that  is  done,  it  will  con- 
stitute error.  State  v.  rinkelstein,  269  Mo. 
612,  620,  191  S.  W.  1002 ;  Stetzler  v.  Metro- 
politan St  Ry.,  210  Mo.  704,  713,  109  S.  W. 
666;  Schmidt  v.  St  Louis  R.  CO.,  14ft  Mo. 
269,  289,  50  S.  W.  921,  73  Am.  St  Bep.  380. 
We  cannot  say  that  there  was  nothing  In  the 
evidence  to  Justify  the  trial  court  in  giving 
the  Instruction.  There  was  a  very  sharp  and 
decided  conflict  In  the  evidence  over  whether 
plaintiff  attempted  to  get  off  before  the  car 
reached  the  stopping  place,  and  therefore 
while  It  was  yet  in  motion,  or  whether  she 
attempted  to  get  off  after  it  stopped.  The 
whole  case  hinged  en  whether  she  did  one  or 
the  other.  There  was  also  a  sharp  Issue  as 
to  whether  the  car  stopped  t^vice,  as  plain- 
tiff's witnesses  say  It  did,  or  only  once,  as 
defendant's  witnesses  say.  But  this  was  a 
material  fact  since  it  bore  directly  on  the 
question  of  whether  the  plaintiff  attempted 
to  get  off  while  the  car  was  motionless  at  the 
the  stopping  place  and  fell  when  the  car 
started  up  and  was  again  hastily  stopped  by 
the  conductor,  or  whether  she  fell  before  the 
car  stopped,  thereby  raising  no  necessity  or 
occasion  for  tlw  car  s^plng  a  aeomd  time. 
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Under  t3i«8e  dreinnstaiices,  we  cannot  bbj 
that  giving  the  instruction  sbonld  call  for  a 
reversal  of  the  case  on  the  theory  that  It 
permitted  the  jury  to  go  on  a  roving  expedi- 
tion aa  to  what  was  a  material  fact.  We  are 
forbidden  to  reverse  a  case  except  for  error 
"materially  affecting  the  merits."  Section 
1513,  R.  S.  1919.  While  the  propriety  of  giv- 
ing such  an  Instruction  In  ordinary  instances 
has  been  questioned,  yet  we  have  not  been 
cited  to  a  case  where  the  giving  of  it  at  all, 
regardless  of  the  circumstances,  has  been 
held  to  constitute  error.  And  until  It  Is  so 
held  we  not.  In  cases  wherein  the  cir- 
cumstances are  like  those  in  the  one  at  bar, 
reverse  the  Judgment  on  that  account. 

[4]  Defendant  complains  of  the  court's  re- 
fusal to  give  Its  instruction  No.  3,  which 
reads  aa  follows: 

"The  jury  are  instructed  that,  if  you  find  and 
believe  from  the  evidence  that  the  plaintiff  was 
a  woman  apparently  in  the  possession  of  her 
faculties  and  of  ordinary  imderstsnding,  tha 
conductor  waa  not  hound  to  anticipate  that  she 
would  attempt  to  alight  from  his  car  wliile  the 
same  was  in  motion,  but  had  the  right  to  as- 
sume that  she  would  remain  upon  the  same  un- 
til it  bad  come  to  a  atandsUU,  until  her  in- 
tention not  to  do  BO  became  manifest  to  him, 
and  if  when  such  intention  did  become  mani- 
fest It  waa  too  late  for  the  conductor,  as  he 
was  situated  at  the  time,  to  prevent  her  from 
so  doing,  then  the  plaintiff  U  not  entitled  to 
recover." 

The  instmctUm  was  v^olly  outside  the 
confines  of  the  case.  There  was  no  ttiongfat 
or  Idea  anywhere  that  the  conductor  was  re- 
miss In  his  duty  of  preventing  plaintiff  from 
getting  off  the  car  while  It  was  in  motion. 
The  only  question  was  whether  the  car  was 
Btill  when  Gdie  attempted  to  get  off  and  start- 
ed up  while  she  waa  doing  so.  The  refused 
Inatmction  submitted  an  Issue  not  found  any- 
where In  the  pleadings  or  evidence,  and  told 
the  Jury  that,  if  they  found  those  issues  In 
favor  of  the  defendant,  plaintiff  was  not  en- 
titled to  recover.  It  had  no  place  in  the  pase, 
and  its  only  effect  would  have  been  to  divert 
and  confhae  the  minds  of  the  jnry.  It  was 
mlsieadtng.  Gnnn  v.  United  Railwaya  Co., 
177  Mo.  App.  512.  fi24,  160  S.  Wl  540. 

[6]  The  contention  that  the  verdict  of  fl,- 
000  Is  excessive  for  the  injuries  and  suffering 
the  record  shows  plaintiff  oidured  -as  a  re- 
sult of  her  fall  cannot  he  upheld. 

The  Judgment  is  affirmed. 

All  concur. 


NEWELL  V.  DICKINSON  et  al.  (No.  I6I4I.) 

(St.  Looia  Ooort  of  Appeals.  Missouri.  June 
29,  1U21.) 

I,  Railroads  ^»370  —  Lookont  required  at 
plaoe  customarily  used  by  paMlo. 

At  a  place  where  tracks  of  a  railroad  com- 
pany are  habitually  used  by  the  public  with 


knowledge  of  the  company,  the  engineer  of  a 
train  la  in  doty  to  use  ordinary  care  to  look  oat 
for  pedeatrians  and  to  use  dae  care  to  pre- 
vent striking  them. 

2.  Railroads  ^398(1)  —  Circa mstastlal  evl- 
deaoe  held  to  show  Injury  by  traia. 

In  an  action  agalnat  a  railroad  company 
for  death  of  plaintiff's  decedent,  who  waa  found 
dead  beside  the  railroad  tra^  dreumstantlal 
evidence  held  sufficient  to  show  that  deeedent 
was  struck  by  a  train  of  defendant's  company. 

3.  Railroads  «»390~Under  hamaaltarian  doo. 
trine  trala  operative  matt  have  seen  peril. 

To  bring  a  case  within  the  humanitarian 
role,  it  ia  necessary  that  there  be  evidence,  ei- 
ther direct  or  inferential,  that  the  peraon  in 
charge  of  the  train  eoidd  by  exeraslng  ordinary 
care  have  seen  pedestrian  in  a  position  of 
peril  and  at  a  distance  sufficiently  great  to 
bare  enabled  him  to  have  Stopped  the  train 
before  striking  him. 

4.  Railroads  «s»39B(4>— Evldasoe  held  lassfll- 
elsat  te  show  ssBilgSBoe  asdsr  husiaaltarias 
dootriae. 

In  an  action  for  death  of  pedestrian,  a  li- 
censee on  the  track,  struck  by  a  tnin  on  a 
foggy  morning,  in  which  action  the  humanitarian 
rule  was  urged,  evidence  A«Id  insufficient  to 
show  that  deceased  waa  In  a  position  of  peril 
suffidently  long  prior  to  the  accident  for  actaal 
or  constructive  sight  by  the  engineer,  and  when 
train  was  at  a  distance  suiBciently  great  to 
have  enabled  the  engineer  to  have  stopped  tte 
train  before  striking  deceased. 

Appeal  from  St.  Louis  Cli-cult  Ckmrt;  John 
W.  McEthluney,  Judge. 

Action  by  mia  Bamband  Newell  against 
Jacob  M.  Dickinson,  receiver  of  the  Chicago, 
Rock  Island  &  Pacific  Hallway  Company,  and 
others.  Judgment  for  plaintiff,  and  d«Cend- 
ants  appeal  Reversed. 

A.  O.  U  Gardner,  of  Clayton,  for  appd- 
lants. 

P^ton  a.  Smith  and  Rob^  M.  Zeppenfeld. 
both  of  St.  Louis,  for  respondeqt. 

BBUERE,  O.  Flalntitt  brings  this  action 
to  recover  damages  1m  0ie  death  of  her  hus- 
band, allied  to  have  been  n^Ugently  killed 
by  a  locomotlTe  operated  by  the  defendant, 
the  Chicago,  Bock  Island  ft  Padflc  Railway 
Company.  PlalntlCT  had  judgment  below  for 
$2,000,  and  defendants  have  appealed. 

The  petition  alleges,  inter  alia,  that  de- 
ceased was  struck  and  killed  by  said  locomo- 
tive while  walking  eastwardly  on  the  railway 
track;  that  there  was  a  habitual  user  for 
many  years  of  the  track  by  the  public,  at  the 
place  of  the  accident,  with  the  forbearance 
and  consent  of  said  railway  company;  and 
counts  for  recovery  upon  the  application  of 
the  humanitarian  or  last  clear  chance  rule. 

The  answer  Is  a  general  denial,  coupled 
with  a  plea  of  contributory  negligence  and  a 
plea  that  the  deceased,  at  the  time  he  re- 
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celTed  Oie  aDeged  Injiirles.  was  a  trespasser 
upon  the  tracks  of  tbe  defendant  railway 
company,  and  was  not  seen  at  tbe  time  by 
the  person  or  persons  in  charge  of  tbe  said 
on-coming  locomotive. 

At  the  dose  of  plaintitTs  case  the  defend- 
ants requested  the  court  to  give  to  the  Jury  a 
peremptory  Instruction  to  find  tor  tbe  defend- 
ants, which  tbe  court  refused  to  give.  The 
defendants  offered  no  testimony.  Appellants' 
assignment  of  error  Is  that  tbe  lower  court 
erred  in  refusing  to  give  the  peremptory  in- 
•traction. 

The  facts  brought  out  at  the  trial,  neces- 
sary to  an  understanding  of  the  point  raised, 
are  as  follows:  The  accldmt  occurred  on  the 
2d  day  of  September,  1916,  In  the  morning  at 
about  6:41  o'clock.  Tbe  deceased  on  said  day 
lived  with  his  wife  near  Vigns.  a  station  In 
St.  Louis  county,  Mo.,  on  the  railroad  line  of 
tbe  defendant  railway  company.  His  house 
was  situated  about  lOO  feet  south  of  the  main 
track  of  said  railway  company,  and  about 
710  feet  east  of  Vlgna  Station  and  713  feet 
west  of  the  point  of  the  accident.  The  point 
where  deceased  Is  presumed  to  have  been 
struck  is  1423  feet  east  of  Vlgus  Station,  and 
262  feet  east  of  the  east  end  of  the  railroad 
bridge  or  trestle  across  Fee  Fee  creek.  Said 
point  Is  marked  "rail  joint"  on  the  plat  intro- 
duced In  evidence.  Eiist  of  said  trestle 
tbe  railway  company  maintains  two  tracks, 
the  main  track  and  tbe  so-called  north  quarry 
track.  The  north  quarry  track  Is  north  of 
the  main  track,  and  runs  parallel  therewith 
up  to  a  point  about  262  feet  east  of  the  said 
trestle;  it  then  leaves  the  main  track  and 
tnms  to  the  northwest  The  nortb  quarry 
track  runs  into  the  main  track  about  400  feet 
east  of  tbe  trestl&  The  tracks  run  east  and 
west  The  space  mffth  of  the  main  track  and 
east  of  the  trestle,  betweot  the  main  track 
and  tbe  north  qnarry  trade,  la  lertf  for  a  dis- 
tance of  about  400  feet  east  of  the  trastle; 
said  space  Is  used  tor  unloading  and  piling 
np  railroad  ties.  There  waa  no  evidence  that 
railroad  tlea  were  piled  m  said  ^oe  at  tbe 
time  of  the  accident  South  of  the  main 
track  there  Is  a  slope  or  embankment.  We 
would  gather  from  the  facts  that  tbe  height 
of  the  slope  or  embankment  la  3  feet ;  there 
belnt'  testimony  that  the  right  of  way  dltcb, 
In  which  tbe  deceased  waa  found,  was  3  feet 
below  the  level  of  the  trai^.  The  track,  ad- 
jacent to  Vlgus  Station,  Is  graded  lev^  100 
feet  In  width,  and  runs  that  width  east  to 
tbe  north  quarry  switch  east  of  the  trestle. 
Nortb  of  and  about  opposite  the  lulnt  where 
deceased  Is  presumed  to  have  been  struck  is 
a  telegraph  pole.  From  Vlgus  Station  east 
to  a  point  88  feet  west  of  the  west  end  of  the 
railroad  bridge  there  are  two  tracks,  the 
main  track  or  south  track  and  the  siding 
tra(^  Four  hundred  and  sixty-five  feet  east 
of  Vlgus  Station  the  south  quarry  switch 
runs  into  the  main  tradL  Bnnning  aastwud 
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from  Tlgus  Station  the  tra^fts^  curve  to  the 
soutlieast  up  to  a  point  about  425  feet  east  of 
Vlgus  Station;  from  that  point  eastward  the 
tracks  run  straight  up  to  and  beyond  the 
point  where  deceased  is  presumed  to  have 
been  struck.  Tbe  railroad  bridge  across  the 
Fee  Fee  cre^  is  63  feet  and  9  bidies  lb 
length.  There  la  a  walkway  south  of  the 
south  rail  and  a  walkway  north  of  the  north 
rail  acroes  said  trestle.  A  photograph  dis- 
closes  that  a  railing  extends  along  the  nortb 
and  south  sides  of  tbe  trestle;  and  that  the 
walkways  are  constructed  of  wooden  planks, 
and  are  sufflciently  wide  to  enable  a  person  to 
walk  on  them,  across  tbe  bridge,  without  any 
danger  of  being  struck  by  a  passing  train. 
Blast  of  where  deceased  is  presumed  to  have 
been  struck  there  is  a  footpath  which  runs 
east  and  south  of  and  along  the  ties  of  the 
main  or  south  track.  From  a  point  about 
where  the  north  quarry  track  Joins  tbe  main 
track  going  west  to  Vlgus  Station  there  is  a 
slope  or  embankment  to  the  track  on  the 
south  side,  and  between  these  points  the  pulv 
11c  for  many  years  habitually  used  the  right 
of  way  and  the  railroad  tracks  as  a  footpath. 

With  the  physical  facts  thus  before  us  the 
testimony  of  the  witnesses,  pertaining  to  the 
accident,  can  be  more  readily  understood. 
Said  testimony  is  as  follows:  Between  6:80 
and  7  o'clock  on  the  morning  of  the  acddeot 
the  plaintiff  stood  in  faer  doorway  and  saw 
tbe  deceased  leave  their  home  going  east. 
Plaintiff  last  saw  ha  husband  when  he  was 
J  on  tbe  trestle  across  Fee  Fee  bridge.  She  tes- 
1  tlfled  that  then  was  a  Cog  tliat  morning,  but 
;  she  was  able  to  see  irfainUff  fnnn  where 
she  stood  to  Oie  trestle,  wfane  faer  husband 
disappeared,  walking  east  on  tbe  trestle.  A 
train  passed  Vlgus  Station,*  going  east,  about 
6  or  7  minutes  tbereafter.  Plaintiff  furthw 
testtfled  tfaat  she  did  not  hear  the  bell  of  tbe 
locomotive  ringing  when  tbe  train  passed  her 
home. 

Witness  Mrs.  Ullie  Grace,  who  resides  68 
feet  east  of  the  Newell  home,  also  saw  Se* 
ceased  leave  bis  home  the  morning  of  the  ac- 
cident   She  observed  deceased  opposite  his 
■  home,  walking  east  on  tbe  railroad  tracks. 
,  She  saw  him  on  the  trestle,  at  wlilch  point  be 
'  was  lost  to  view.  About  6  minutes  tbereafter 
the  train  in  question  passed  Vigua  Station. 
Witness  was  unable  to  tell  whether  deceased 
in  crossing  the  trestle  used  the  walkway  on 
the  trestle,  or  whether  he  used  the  railroad 
tracks.  Tbe  plaintiff  and  Mrs.  Grace  are  the 
only  witnesses  who  testified  seeing  deceased 
on  the  morning  of  tbe  acddeot  before  be  was 
kUled. 

The  on-coming  train  In  question  gave  sev- 
eral blasts  of  the  whistle  just  west  of  Vlgus 
Station.  It  passed  said  station  at  6:41 
o'clock,  a.  m.  There  waa  a  fog  on  the  morn- 
ing of  the  accident  at  Vlgus  Station.  Tbe 
witnesses''  testimony  differed  as  to  the  dis- 
tance a  panon  could  be  observed  through  the 
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fog;  tlM  longeat  distance  testified  to  being 
700  feet  and  the  sliorteat  SO  feet. 

The  plaintiff  called  the  defendant  A.  B. 
Stanley,  the  engineer  in  dia^  of  the  train, 
as  ft  wltneast  He  testified  that  he  kept  the 
autoraatle  ot  the  looomollTtt  eonttttWRDi- 
ly  ringing  from  a  half  mile  west  of  Vlgna 
Station  to  the  city  of  St  Loots;  that  he  kept 
a  sharp  ontlof^  tor  persons  <m  the  tiack,  and 
did  not  see  tha  deceased,  and  did  not  know 
lifs  train  strock  him  until  he  was  told  abont 
It.  He  further  testified  that,  owing  to  the 
density  of  the  fog,  he  was  unable  to  see  a  per- 
son on  the  track  at  a  greater  distance  than 
100  feet.  Witness  saw  a  hat  taken  off  the 
engine  when  hla  train  reached  St.  Louis.  The 
train  was  trarellng  30  miles  an  hour,  and 
conld  be  stopped  In  a  distance  from  500  to 
600  feet 

About  15  minntes  after  the  train  in  qnes* 
tlon  passed  Vlgus  Station  the  deceased  was 
found  dead  in  the  right  of  way  ditch,  abont 
12  or  15  feet  south  of  the  south  or  main 
track,  and  three  feet  below  the  level  of  the 
track.  An  umbrella  was  sticking  In  the  bal- 
last on  the  south  side  of  the  south  track  18 
inches  from  the  ties  and  about  opposite  the 
t^grapb  pole.  The  body  of  the  deceased  was 
fonnd  40  or  SO  feet  east  and  12  to  10  feet 
south  of  the  umbrella.  There  were  Indica- 
tions that  the  deceased  had  been  rolled  along 
the  rails,  and  i^eces  of  his  clothing  were 
found  sticking  on  the  steel  splinters  of  the 
south  rail  just  east  of  where  the  umbrella  was 
found.  The  body  was  hatless  and  shoeless. 
One  shoe  was  picked  np,  but  at  what  point 
the  evidence  does  not  disclose.  The  face  of 
deceased  was  braised  and  bloody,  and  <me  of 
his  1^  was  bnAen  and  his  ifloflies  were  torn. 
The  point  where  the  umbrella  was  found  was 
282  feet  east  of  the  east  end  of  the  treatle. 

[1]  ^e  evidoice  r^rding  xtaet  et  the 
tra(As  by  the  public,  at  ttie  point  of  the  ac- 
tideat,  was  snffldoit  to  fix  the  status  of  the 
deceased,  while  on  the  right  of  way,  within 
the  user  sone,  that  of  a  licensee  and  not  that 
ot  a  tre^Muser.  The  oigtneer  had  no  right 
to  expect  a  cleat  track,  but  the  presence  of 
permms  on  the  track,  at  said  place  of  user, 
was  to  be  antldpated  by  him,  because  of  the 
customary  user  of  the  tracks  by  the  public 
■  with  the  acquiescence  of  the  railway  compa- 
ny. The  engineer,  therefore,  was  charged 
with  the  duty  to  use  ordinary  care  to  look  out 
for  pedestrians  at  the  place  In  question,  and 
to  use  due  care  to  prevent  striking  them. 
Ahnefeld  v.  Railroad.  212  Mo.  301,  111  S.  W. 
9B ;  Frye  v.  SL  L.,  I.  M.  &  S.  Ry.  Co.,  200  Mo. 
877,  08  S.  W.  566,  8  L.  R.  A.  (N.  S.»  1060; 
Fiedler  t.  St  Louis,  I.  M.  ft  S.  By.  Co.,  107 
Mo.  loc.  dt  651,  18  S.  W.  847. 

[t]  While  there  is  no  direct  evidence  that 
the  deceased  was  struck  by  the  train,  this 
fact  can  be  legitimately  inferred  from  the 
fiicts  regarding  the  finding  of  deceased's  hat 
«n  the  locomotive^  the  condition  and  position 


of  deceased's  body,  whldi  was  ftnmd  a  few 
mlnntea  after  the  train  in  questlfni  had 
passed,  and  the  farther  erldenoe  that  parts 
of  deceased's  clothing  were  8tid^ing  on  the 
I  ratla  close  to  where  his  body  was  ftmnd. 
I    [S,4]  But  the  dedaive  question  here  la: 
I  Was  there  any  erldence  Introdoeed,  -eldier 
direct  or  Inferential,  to  show  that  the  pM-son 
In  charge  of  the  train  in  question  had  the  op- 
ptnrtnnlty  to  avoid  striking  the  deceased? 
'  Recovery  Is  sought  In  this  case  upon  the  hu- 
manitarian rule.   In  order  to  bring  the  case 
j  within  said  rule.  It  Is  necessary  that  there  be 
evidence,  either  direct  or  Inferential,  that  the 
person  In  charge  of  the  train  could  by 
exercising  ordinary  care  have  seen  the  de- 
ceased In  a  portion  of  peril  and  at  a  distance 
sufficiently  great  to  have  enabled  him  to  have 
j  stopped  the  train  before  striking  deceased. 
1  While  there  is  evidence  that,  on  the  morning 
[  of  the  aeddent,  the  deceased  could  have  been 
,  seen  on  the  track  at  a  distance  of  700  feet 
;  which  distance,  under  the  evidence,  was  suffl- 
i  dent  within  which  to  stop  the  train,  yet 
I  there  Is  no  evidence  whatever  In  the  record, 
j  either  positive  or  Inferential, '  that  the  de- 
.  ceased  was  In  the  place  where  he  was 
struck,  or  in  a  position  of  peril  upon  or  near 
the  track,  suffldMitly  long  prior  to  the  aed- 
dent for  actual  or  constructive  sight  by  the 
engineer,  and  when  the  train  was  at  a  dis- 
tance sufficiently  great  to  have  enabled  the 
engineer  to  atop  the  train  beAnre  striking  de- 
ceased. 

.  The  deceased  when  last  seen  was  walking 
east  on  the  trestle  across  Fee  Fee  creek. 
This  was  5  minntes  before  the  train  In  ques- 
tion passed.  Whethw  or  not  deceased  was 
then  in  a  position  of  pertl  the  evidence  does 
not  dlsdose.  The  distance  from  where  de- 
ceased waa  last  seen  to  the  place  where  he  is 
presumed  to  have  been  strn^  is  294  tet^t. 
Where  did  the  deceased  walk  In  traveling 
this  distance?  Across  the  trestle  there  were 
walkwaya  East  of  the  trestle,  to  where  he  la 
presumed  to  have  been  struck,  the  space  be- 
tween the  south  or  main  traA  and  the  north 
quarry  tra(±  was  wide  and  levd,  ^Ich  af- 
forded Mm  an  (qn>ortanlty  to  step  from  the 
main  track  and  out  of  the  danger  sone  onto 
this  level  space  north  of  the  main  track 
Where  the  deceased  traveled  from  the  point 
he  was  last  seen  on  the  trestle  to  the  point 
where  he  is  presumed  to  have  been  stradk  is 
left  oitlreiy  to  anrmise  and  conjectara  Ab- 
sent the  necessary  facts  Showing  at  what 
place  the  deceased  entered  the  danger  zone 
In  view  of  the  approaching  engine  and  how 
long  he  remained  in  a  positl<Mi  of  peril,  it 
Is  Impossible  to  intelligently  determine 
whether  or  not  the  engineer  was  guilty  of 
negligence,  and  that  such  negligence  waa  the 
proximate  cause  of  the  injury. 

There  is  no  evidence  in  the  record,  elthw 
direct  or  Inferential,  to  show  that  the  de- 
ceased was  In  the  danger  zone  a  snffldeot 
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lengOl  of  tlme^  and  far  enovi^  tmaj  from 

tbe  (m-coining  traic,  to  give  the  oiglnen  an 
<^>ortiinlty  to  av<^d  striking  blm. 

nils  la  not  a  case  like  tlie  case  of  Starts  r. 
Lusk,  IM  Mo.  App.  290,  187  S.  W.  5S6,  cited 
br  respondents.  In  tbat  case  the  deceased 
was  klUed  on  a  trestle  wbleh  was  436  feet 
long.   The  facta  proren  were: 

"That  decewed  was  neceesarilr  In  peril 
from  the  tune  the  train  entered  on  that  tres- 
tle until  it  itmck  lum,  whether  be  was  walking, 
BtandinK,  sittinc  or  lying  down,  and  regardless 
of  what  part  of  the  trestle  he  was  on.  He 
eonld  have  oome  onto  the  trestle  nowhere  bnt 
at  the  north  end,  and,  wherever  be  was  between 
those  points  and  whatever  doing,  he  waa  in 
peril.  He  was  killed  about  2S0  feet  fr^m  where 
he  entered  into  the  place  of  peril,  and  while  tbe 
train  was  going  tbat  distance,  at  least,  tbe 
deceased  was  seeable,  and  waa  in  a  position  of 
danger  whatever  be  was  doing  or  wherever  be 
was.  The  train  coold  have  been  stopped  in 
much  teas  distance.  The  place  where  this  de- 
ceased was  killedt  and  for  some  distance  on 
either  side  thereof,  was  not  like  the  open  road- 
})ed  in  the  Hamilton  and  Whttesides  Cases, 
where  on\j  a  step  or  two  in  space  and  a  mo- 
ment of  tiiee  separated  the  place  of  safe^  from 
tile  ^aee  of  duiger.** 

* 

Whltesldea  t.  Ballroad,  1S6  Ma  App.  60% 
172  S.  W.  467,  and  HamUton  t.  Ballroad.  250 
Ma  714.  157  S.  W.  622,  are  caaea  dedalre  of 
the  point  under  discussion. 

In  the  Whltesldes  Case  this  court,  speaklug 
through  Nortonl,  J.,  says,  186  Mo.  App.'  loe. 
cit.  621,  167  S.  W.  loc.  dt.  470: 

"Tbe  predae  inference  called  for  relates  to 
tbe  irasition,  or  rather  the  place,  of  the  man 
tbat  is,  decedent  on  the  track  in  tbe  instant 
case,  together  with  tbe  ability  of  tbe  engineer 
to  see  him  there,  for  each  Is  essential  to  the 
teet  of  ne^igence.  The  inferences  that  a  man 
ooold  bare  been  sees  en  the  track  and  the 
train  stepped  in  time  to  have  saved  him  arise, 
BOt  from  tbe  established  fact  that  decedent  was 
on  the  track  at  anj  given  place,  but  rather 
rest  upon  the  inferoice  that  be  was.  The  de- 
cedent was  found  to  be  apon  the  track  through 
utilizing  inferences  from  facts  given  in  evi- 
dence, and,  so  being  upon  the  track,  throogb 
inference  alone,  another  hiferenee  nay  not  be 
rested  thereon  to  die  effect  that  he  was  there 
at  some  partiealar  place,  and  in  view  of  tiie 
atq^fvadiing  engineer  for  a  sufficient  length  of 
time  to  enable  him  to  avert  the  injury  by 
the  nse  of  the  appliances  at  band.  Touching 
this  matter,  the  legitimate  evidence  seems  to 
be  insufficient  under  the  recent  ruling  of  the 
Supreme  Court  In  a  rimilar  case.  See  Hamilton 
V.  Kansas  City,  et&,  B.  Oa,  2B0  Mo.  714,  157 
S.  W.  622." 

See^  also,  Baecker  t.  Ballroad,  240  Ma  607, 
144  S.  W.  803;  Juatus  t.  SL  Louls-San  Fran- 
daoo  Bj.  Go,  224  S.  W.  79;  Joaepb  W.  Bibb, 
Admr.,  v.  Bobert  F.  Qrady,  231  S.  W.  1019, 
decided  by  tblg  court  May  8,  1921.  and  Qm 
cases  dted  therein. 

Hie  above  quotation  In  tbe  Wtattesldeg 


Case  la  apiflicable  bera  We  feel  constrained 
to  hM  that  tbe  avldenee  waa  Inanffident  to 
submit  tbe  case  to  the  Jury.  Tbe  p«en^tory 
Inatmctlon  sbould  have  been  given. 

It  follows  that  the  Judgment  sboold  be  te- 
Texaed;  tbe  Commissioner  so  recommends. 

PEB  CURIAM.  The  opinion  of  BRUBRE, 
C  Is  ad<^ted  as  the  opinion  of  the  court 

Tbe  Judgment  of  the  drcnit  court  of  the 
coonty  ot  SL  Lonla  la  aocordlngly  leveraed. 

ALLEN,  P.  J.,  and  BEOKEBi  concur. 
DAUBS,  J.,  not  slttins. 


GENINA2ZI  V.  LEONORI.  (Ne.  16636.) 

(St  Louis  Court  of  Appeals.  Missouri. 
July  11,  1921.  Rehearing  Denied 
July  20,  1921.) 

1.  Appeal  asd  error  «s>88g— Trial  «=s4l^ 
Demarrer  to  plalatHTs  evldanoa  not  wafvad 
by  defesdast  psttlag  In  evldeao^  bst  all  svU 
deace  aiust  be  oosslderad  oa  review. 

-  Althon^  defendant  did  not  stand  on  his 
demurrer  at  the  dose  of  plaintiUTs  evidence, 
but  put  In  hie  own  evidence,  and  did  not  ask 
for  a  peremptory  instruction  at  tbe  close  of 
aQ  tile  evidence,  he  did  not  waive  his  demurrer, 
and  could  contoid  on  appeal  that  the  evidence 
failed  to  make  a  case  for  the  plaintiff;  the 
only  effect  of  defendant's  failure  to  stand  on 
bis  demurrer  being  that  all  tbe  evidence  In  the 
case  must  be  considered  In  determining  wheth- 
er plaintiff  made  a  case,  and  not  aierely  plain- 
tiff's evidence. 

2.  Negllosaoe  9s>66 (2)— Customer  Tailing  sa 
stalrwsy  held  onllty  of  oontrtbatory  ssglU 
oaaoa. 

Where  plalntifr,  a  cuatomer  in  defendant's 
place  «i  boslnes^  foUowcd  a  aalesman  and  saw 
him  descend  a  stairway  10  feet  In  front  of  her, 
but  on  account  of  lights  and  idiadows  was  un- 
able to  see  the  exact  location  of  tbe  steps,  and 
though  knowing  the  steps  were  there  walked 
ahead  without  either  stopping  or  feeling  her 
way,  and  fell  on  reaching  tbe  top  step,  she 
was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

Appeal  from  Bt  Louis  C^cult  .Court; 
Franklin  Ferrlss,  Judge, 
"Not  to  be  officially  published." 

Action  by  Catherine  Qmlnazzl  against  R. 
n.  LeonorL  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  cause  certi- 
fied to  Supreme  Court  for  final  detemOnatiott. 

Gobba  ft  Logan  and  Albert  H.  Hausman, 
all  of  St  Louis,  for  appellant 

K^y,  Starke  ft  Moser,  of  St  Louis,  for 
respondent. 

BIGGS,  O.  Tbe  petition  cbarges  that  the 
defendant  la  tbe  owner  of  an  auction  and 
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■torago  room  at  8610  Laclede  aTemn,  la  fbo 
titf  of  St  LoQls,  at  vbldi  place  he  la  ene^ 
ed  In  tlie  bnalness  of  buying  and  adUng  fninl- 
tnre;  that  he  tnvtted  the  public,  faiclodlnK 
plaintiff,  to  enter  bla  place  of  bustnesB,  and 
tlut  It  waa  bis  duty  to  oxerdae  reaaonable 
care  to  keep  hla  premlaea  In  a  reasonably 
aafe  condition  for  peraonB  nslng  the  same  In 
pursuance  of  said  Invitation;  that  on  the 
ISth  of  February,  1017.  while  the  plaintiff 
ma  in  the  defaidant'i  place  of  business  as 
an  invitee,  and  while  attonptlng  to  so  from 
one  room  to  another,  ahe  was  caused  and 
permitted  to  fftU  down  a  atairway.  whereby 
she  sustained  serlooa  and  permanent  Injurlea 
The  petition  charges  that  def«dant  was 
negligent,  In  that  he  caused  and  permitted 
aald  stairway  and  tbe  stairs,  thereof  to  be  In 
an  unsafe  and  dangerous  condition,  In  that 
said  stairway  and  steps  were  dark  and  Insnf- 
fidently  lighted,  so  that  plaintiff  was  unable. 
In  the  exercise  of  ordinary  care,  to  see  said 
stairway  and  a^ps  and  know  the  location 
thereof. 

The  answer  was  a  general  denial  coupled 
with  a  plea  of  contributory  n^llgence.  Fol- 
lowing the  verdict  of  a  Jury  Judgmrait  was 
rendered  In  ftivor  of  the  plaintiff  in  the  sum 
of  $1,000,  from  which  the  defendant,  follow- 
ing the  usual  preliminaries,  has  perfected  an 
appeal  to  this  court,  contending  Qiat  the  evi- 
dence convicted  the  plaintiff  of  contributory 
negligence  as  a  matter  of  law,  and  hence  his 
'  peremptory  Instruction  in  the  nature  of  a 
donurrw  to  the  evidence  should  have  been 
given. 

[11  At  the  close  of  plalntlfTs  evldoice  the 
defendant  filed  a  demarrer  thereto,  but  did 
not  renew  his  demurrer  at  the  close  of  the 
whole  casew  Defendant  did  not  stand  on  his 
dsmurrer,  hut  put  in  his  evidence,  and  did 
not  aalc  for  a  peremptorr  Instmctlcm  at  the 
dose  of  ^  the  evidence  PlaintilTa  counsel 
omtend  that  by  reasm  of  this  situation  the 
defendant  has  waived  his  demurrer,  and  that 
he  cannot  now  contend  on  appeal  that  the 
evidence  failed  to  make  a  case  for  the  plain- 
tiff. To  this  contention  we  do  not  agree.  The 
only  effect  of  the  failure  on  the  part  of  de- 
fendant to  stand  on  his  demurrw  ia  that  he 
thereafter  has  no  right  to  ask  that  tiie  de- 
murrer be  considered  In  the  ll^t  of  plaln- 
tilTs  evidence  alon^  but  that  it  most  there- 
after be  cmsldered  In  the  light  of  all  the  evi- 
dence In  the  case.  Under  such  circumstances, 
oven  though  plaintiff's  evidence  failed  to 
make  a  cas^  if  the  defendant's  evidence  was 
such  as  to  cure  the  defects  in  the  case  made 
by  plaintiff,  such  evidence  of  the  defendant 
must  be  considered  In  connection  with  plain- 
tiff's eWd«ice  in  determining  the  question. 
In  other  words,  in  considering  the  demurrer 
we  must  condder,  not  the  plaintiff's  evidence 
alone,  but  all  the  evld«ice  In  the  case,  In 
order  to  determine  whether  plaintiff  made  a 
case  under  the  law.    iUockenbrink  v.  SL 


Louis  ft  Uoramee  Blver  S.  Oo.,  172  Uo.  678, 
73  8.  W.  900;  Oraefe  v.  Transit  Oo.,  224  Mo. 
232,  loc  dt  248,  12S  S.  W.  8S6;  Weber  v. 
Btrobd,  2S6  Ma  640,  189  8.  W.  188;  Battles 
T.  United  Hallways  Co.,  178  Ubw  .Appu  6B6, 
loa  ctt  ei8. 161  S.  W.  614. 

[S]  Ylewtng  the  evidence  in  the  Ught  moat 
favorable  to  idalntlff,  waa  she,  as  a  matter  at 
law,  guilty  of  contributory  negUgence?  If  so, 
the  court  should  have  so  declared  Its  in- 
Btrnctlon.  The  evldatce  in  the  case  bearing 
on  the  question  ia  found  in  plaiutUTs  testi- 
mony, and  that  adduced  1^  the  defendant 
did  not  in  any  way  brar  on  this  Issue,  but 
pertained  <mly  to  the  question  as  to  whether 
or  not  the  defendant  was  guilty  of  the  prima- 
ry act  of  negligence  charged. 

The  premises  referred  to  consisted  of  a 
former  dwelling  remodeled  for  defendant's 
uses  in  his  business.  Adjdning  this  resi- 
dence and  to  the  north  or  rear  thereof  is  con- 
structed a  large  one-room  building  65  feet . 
wide  by  too  feet  long,  in  which  the  defend- 
ant displayed  his  goods  for  sale.  The  dwell- 
ing proper  was  also  used  for  display  rooms 
and  as  an  office.  The  plaintiff  and  her 
A-iend,  a  Mrs.  Simon,  visited  the  defmdant's 
place  of  business  for  the  purpose  of  inspect- 
ing hfs  goods  with  an  Idea  of  making  pur- 
chases. At  the  time  In  question,  about  2 
o'clock  In  the  afternoon  of  February  13, 1917, 
after  Inspecting  some  goods  In  the  dwelling 
house  proper,  the  plaintiff  and  Mrs.  Simon 
followed  a  salesman  of  the  defendant,  Mr. 
Hertz,  down  a  hallway  which  ran  through 
the  center  of  the  old-house  throng  the  back 
door  and  onto  a  platform  which  was  In  the 
large  auction  room  referred  to.  The  hallway 
leading  to  the  auction  room  was  dark,  but 
there  is  no  dispute  in  the  evidence  about  the 
fact  that  the  auction  room  proper  in  tiie  rear 
of  the  old  building  was  well  lighted  by  a  sky- 
light and  also  by  large  windows  on  the  ddee. 
The  platform  referred  to  had  a  railing 
around  It  except  on  th$  west  side  thereof 
where  there  was  a  flight  of  five  steps  leading 
iowu  to  the  floor  ot  the  auction  nxmi.  The 
saleeman,  on  readiing  the  platform  referred 
to,  proceeded  westwardly  over  the  platform 
until  he  reached  Qie  steps.  He  then  descend- 
ed the  st^B  and  was  followed  at  a  qiaoe  of 
about  10  feet  by  the  plaintiff,  who  upon 
reaching  the  top  of  the  steps  refrared  to  fcill 
down  said  steps  to  the  floor  of  the  room,  re- 
ceiving the  Injuries  sued  for. 

Plaintiff  testified  that  there  was  furniture 
piled  to  the  north  of  the  st^  and  also  to 
the  west  thereof,  whldi  caused  a  diadow  to 
fall  on  the  steps,  and  she  did  not  see  them  at 
the  time  she  fell.  It  was  also  shown  that 
there  was  an  dectrlc  light  over  the  steps 
which  was  not  lighted  at  the  time,  but  which 
light  was  subsequenUy  turned  on,  and  the 
steps  were  then  plainly  visible.  According  to 
plaintilTs  evldmce  the  fiict  tiiat  the  steps 
could  not  be  seen  Is  her  was  due  to  fbe'shad- 
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ows  cast  by  tbe  pUn  of  furniture.  There  |  the  steps  were  there,  as  she  saw  JAr.  Herts, 
was  no  question  hat  what  there  was  plenty  the  salesman,  go  down  the  steps.  Knowing 
of  light  In  the  room  as  a  whole,  bnt  plaintiff  .  this  fact  and  as  she  was  to  follow  him,  it 
contraids  that  the  steps  themselves  leading  |  was  her  duty  to  approach  the  stairs  and 
from  the  platform  were  Insufficiently  lighted. ;  proceed  down  them  with  due  care  for  her  own 
After  reaching  the  plattorm  referred  to,  the  i  safety.    Knowing  this  fact,  she  proceeded 


salesman  heing  in  front,  with  the  plaintiff 
following  at  a  distance  of  10  feet,  the  sales- 
man turned  west,  walked  down  the  platform, 
and  then  down  the  steps,  saying  to  plaintiff 
and  Mra  Simon,  "Come  this  way."  The 
plaintiff  followed  and  saw  the  salesman  de- 
Bcoid  the  stairway,  and  plaintiff  teatlfled  that 
she  knew  the  steps  were  there,  but  did  not 
see  them  at  the  time  she  fell  because  of  the 
shadow  cast  by  the  furniture  piled  to  the 
north  and  west  of  the  stairway.  Plaintiff 
walked  towards  the  stairway,  missed  tbe  top 
fit^,  and  feU  to  the  bottom. 
PlaiDtlfl  tesOfled: 

"Q.  Now,  wLat  did  yon  do  after  you  stepped 
down  onto  this  platform?  A.  Weil,  I  stepped 
onto  the  platform,  and  then  I  tamed  west. 
Ttte  furniture  that  waa  piled  up  there  caused 
It  to  be  dark  on  these  stairs. 

"Q.  Tes.  A.  And  how  many  steps  I  took 
before  I  KOt  to  the  steps  I  do  not  know,  hut 
I  took  a  step,  walked  towards  them,  and  looked 
down,  and  as  I  looked,  tlie  light  caught  my 
eyes,  and  I  raised  again  and  I  looked  again 
and  went  on,  never  conntbig  how  many  steps 
I  took. 

"Q.  When  your  eyes  got  below  the  shadows 
that  you  talk  about?   A.  Tes. 
"Q.  Was  it  light  or  dark?  A.  It  was  dark." 

On  croe9>ezamtnatlott  plaintiff  testified: 

"Q.  And  then  you  turned  around  and  started 
wast  to  follow  Mr.  Herts,  the  salennan,  going 
down  Uie  stairway?  A.  Tes,  sir. 

"Q.  Did  yon  see  Mr.  Herbi  go  down 
that  stairway?  A.  I  seen  him  go  down; 
yes.   •   •  • 

"Q.  When  you  came  out  you  say  there  was 
some  light  shining  in  your  eyes?   A.  Yes,  sir. 

"Q.  And  you  had  to  take  yoar  eyes  off  of 
the  light?   A.  Yes.  sir. 

"Q.  What  light  was  that  ehininff  in  yoar 
eyes?  A.  I  don't  know;  I  suppose  it  was  .the 
light  coming  through  the  furniture. 

"Q.  Where  did  the  daylight  come  from?  A. 
Well,  1  SBppOB*  from  the  windowB.   •   •  • 

"Q.  I  believe  you  testified  you  saw  Mr.  Hertz 
■go  down  the  atairway  ahead  of  yon.    A.  Yea. 

"Q.  You  knew  the  stairway  was  there?  A. 
Well,  I  knew  there  was  soraetbing  that  he  went 
down,  but  he  dids't  aay  'Be  carefnl;'  or  any- 
thing; he  just  said.  'Gome  on.' 

"Q.  And  be  went  on  down  the  stairway?  A. 
Yes;  shout  10  feet  away  from  us.  •  •  • 

"The  Court:  Q.  Did  you  aee  the  steps  be- 
fore you  fell?   A.  No,  sir, 

"The  Court:  Q.  THd  you  know  there  were 
steps  there?  A.  Well,  I  eaw  the  gentleman 
going  down ;  he  didn't  say  steps,  or  if  I  thought 
it  waa  a  hole  there  I  certainly  would  not  have 
gone  down.  Judge. 

"Tbe  Conrt:  Q.  Then  yon  thon^t  it  was 
steps?  A.  Why  sure." 

This  testimony  clearly  establishes  an  ad- 
XDlssion  tm  the  plaintiff's  part  that  she  knew 


westwardly  over  the  platform  approaching 
the  steps,  and  as  she  neared  them,  according 
to  her  statement,  a  stream  of  light  coming 
through  the  west  window  and  through  the 
furniture  struck  her  in  the  eyes,  which  at 
that  moment  prevented  her  from  seeing  tho 
steps,  which  were  in  the  shadows  cast  by 
the  fnrnlture.  Instead  of  stopping  or  cau- 
tiously feeling  her  way  for  the  top  of  the 
steps,  or  taking  hold  of  the  handrail  by  her 
side  which  ran  along  the  north  side  of  the 
platform,  she  walked  straight  ahead,  and  as 
she  says  "never  counting  how  many  steps  I 
took."  Kot  being  able  to  then  see,  but  know- 
ing the  steps  were  there,  she  did  not  stop, 
but  went  ahead,  missed  Qie  step,  and  f^  to 
the  floor  of  the  auction  room. 

While  ordinarily  the  question  of  whether 
or  not  plaintiff  was  guilty  of  contributory 
negligence  Is  one  for  the  jury,  we  think  the 
facts  presented  In  the  present  case  are  sndi 
as  to  require  a  ruling  to  the  effect  that  rea- 
sonable minds  conld  not  well  differ  as  to 
whether  plaintiff  exercised  proper  care  for 
her  own  safety.  In  her  cross-examination 
she  stated  on  several  occasions  that  she  pos- 
itively knew  the  steps  were  there  because  she 
could  aee  and  did  Bee  tbe  satesman,  Mir. 
Hertx,  descend  the  stairway  10  feet  In  front 
of  her.  If  thereafter  something  happened  to 
prevent  her  from  seeing  the  stairway  as  she 
continued  to  approach  It,  and  which  she  tes- 
tifies on  this  occasion  was  a  stream  of  light 
striking  her  In  tbe  face,  It  was  plainly  her 
duty  to  either  stop  or  proceed  cautiously  feel- 
ing her  way  to  the  stairway.  She  made  no 
attempt  to  do  this,  but  walked  straight  ahead 
and  fell  down  the  steps,  knowing  them  to  be 
there.  We  think  the  evidence  admits  of  no 
other  fair  inference  than  that  she  was  neg- 
ligent, and  the  court  should  have  granted  de- 
fendant's peremptory  Instruction. 

The  case  falls  within  the  general  rules  as 
established  by  the  following  anthoritiea: 
Wheat  V.  St.  Louis,  ITO  Mo.  572,  78  S.  W. 
790,  64  L.  B.  A.  292;  Sindlinger  v.  Kansas 
City,  126  Mo.  315,  28  S.  W.  857,  26  L.  R.  A. 
723 ;  Diamond  v.  Kansas  City,  120  Mo.  App. 
loc.  cit.  189,  96  S.  W.  492;  Welch  T.  Mc- 
Gowan,  262  Mo.  709, 172  S.  W.  18. 

Plaintiff  relies  upon  the  cases  of  Oakley  v. 
Richards,  275  Mo.  266,  204  S.  W.  505,  and 
Nephler  v.  Woodward,  200  Mo.  179,  98  S.  *W. 
488.  These  cases  are  disUnguisbable  from 
the  present  case.  In  that  In  these  cases  the 
plalntlCCa  had  no  knowledge  of  the  fact  that 
there  was  a  step-off  from  the  platform  into 
the  aisle  of  the  theater  In  one  case,  and  In 
the  other  no  knowledge  of  the  fact  that  there 
was  a  hole  In  the  Boor  of  the  theater.  lo 
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botb  of .  these  cases  the  plafntlffa  lacked 
knowledge  of  the  conditions,  while  In  the 
present  case  the  plaintiff  knew  that  the  steps 
were  there  and  that  she  had  to  descend  them. 

It  foUowa  that  Qi»  judgment  should  be  re- 
versed. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of 
the  court. 

The  Jndgmrat  of  the  circuit  court  Is  ac- 
cordlnglj  reversed. 

ALLEN,  P.  J.,  and  DAUBS,  3^  concur. 

BECKER,  absent 

On  Motion  for  Rehearing. 

BtGGS.  C.  Plaintiff-respondent  has  filed 
an  extended  motion  for  rehearing,  urging 
that  our  ruling  on  the  question  of  plaintiff's 
contributory  Diligence  contravenes  numer^ 
ous  decisions  of  the  Supreme  Court  We  do 
not  so  regard  the  opinion,  and  have  been  re- 
ferred to  no  case  where  It  has  been  held  that 
the  question  of  plaintiff's  contributory  neg- 
ligence was  for  the  Jury,  where,  as  here, 
plaintiff  saw  at  the  very  time  the  defect  or 
obstruction  which  caused  her  Injuries  and 
where,  as  here,  plaintiff  walked  Into  It  with- 
out observing  any  precautious  for  her  own 
safety. 

On  the  question  of  waivn  of  the  point  by 
reason  of  defendant's  failure  to  stand  on  his 
demurrer  and  Joining  Issue  thereafter,  we' 
deem  the  opinion  contrary  to  that  of  the 
Kansas  City  Court  of  Appeals  in  the  case  of 
McLaughlin  v.  Marlatt,  228  S.  W.  873,  loc. 
dt.  876,  and  hence  It  Is  recommended  that 
the  cause  be  certified  to  the  Supreme  Court 
for  final  determination.  ^ 

FlalntUTa  motion  for  rehearing  tiionld  be 
ovemiled. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  is  adopted  as  the  opinion  of  the 
court. 

Plaintiff's  motion  for  rehearing  la  over- 
ruled, but,  as  we  deem  the  decision  herein 
contrary  to  the  decision  of  the  Kansas  City 
Court  of  Appeals  in  McLaughlin  v.  Marlatt. 
supra,  the  cause  is  certified  to  the  Suprrane 
Oourt  for  final  determination. 

ALLEN,  P.  J.,  and  DAUBS,  CMCiir. 
BECKER.  3^  absent 


BANKS  V.  CLOVER  LEAF  CASUALTY  CO. 

(No.  16647.) 

(St  Louis  Court  of  Appeals.  MisBouri.  June 
21, 1921.  Rehearing  Denied  July  11, 1921.) 

L  Evidence  €s»44l(l)— Aiteeadent  or  coatem- 
poraaeoys  oral  agreamHts  mergaiL 

All  antecedent  or  contemporaneous  oral 
agreements  are  merged  In  the  written  contract 


of  accident  Insurance,  and  cannot  be  admitted 
to  abrogate  or  vary  its  unambiffoouB  termi; 
until  corrected*  it  stands  as  the  final  contract 
between  the  parties. 

2.  Inaraaos  «=»I75— No  lliAlllty  wliora  In- 
jury soed  for  ooearred  dqr  hafore  polley  ka- 
came  effective. 

Where  plaintitTs  injury  aned  for  occarred 
one  day  before  the  accident  policy  issued  to 
him  by  defendant  was  effective,  there  was  no 
liability  on  defendant  Insurer's  part  shown. 

3.  Evidence  «=»405(l)  —  Holder  of  aoeldeat 
polloy  boand  by  statenants  la  appHcatlea,  la 
absenoe  of  fraud. 

Plaintiff  holder  of  an  accident  policy  la 
bound  by  his  statements  contained  In  the  ap- 
plication therefor;  there  being  no  evidence  in- 
troduced showing  that  the  application  was  pro- 
cured by  fraud. 

4.  insurance  «=»I30(2)  —  Applioatloa  for  In- 
surance a  oiare  request  aot  blndlag  aatll  ac- 
cepted. 

Application  for  accident  insurance  was  a 
mere  request  on  the  part  of  the  applicant  and 
was  not  binding  until  accepted  by  the  insurer. 

5.  Insurance  ^(=3l3l(2)  —  Oral  contract  made 
by  aoent  not  ratified  by  Insurer  cannot  be 
imputed  to  It. 

The  alleged  oral  contract  of  accident  in- 
surance made  by  defendant  insurer's  eolidtins 
agent  which  defendant  Insurer  did  not  author- 
ise or  ratify,  cannot  he  Imputed  to  It 

Appeal  from  St  Louis  Circuit  Court; 
George  H.  Shields,  Judge. 

Action  by  B.  B.  banks  against  the  Clover 
Leaf  Casualty  Company.  From  Judgment 
for  plaintiff,  defendant  apswala.  Judgment 
reversed. 

Thomas  O.  BtaktOf  of  St  LouU.  for  ap- 
pellant 

Hall  A  Dame,  of  St  Loola,  for  reatpondent 

BBUiatE,  0.  This  la  an  action  on  an  ac- 
cident policy  Issued  the  ai^llant  to  the 
respondent  A  trial  by  jury  was  had  In  the 
circuit  court  of  the  dty  of  St  Louis,  which 
resulted  in  a  verdict  In  favor  of  the  respond- 
ent From  a  Judgment  on  tbat  verdict  ap- 
pellant appeals. 

The  petition  all^^: 

"That  the  defendant  on  or  about  the  31st  day 
of  December,  1916,  in  consideration  of  the  pay- 
ment of  policy  fee  and  premium  of  f2,  paid  by 
said  B.  B.  Banks  to  defendant  and  of  a  pre- 
mium of  $2  to  be  paid  on  or  before  the  first  day 
of  each  month  thereafter  by  said  B.  B.  Banks, 
entered  into  a  contract  of  insurance  with  the 
said  B.  B.  Banks  and  thereupon  issued  its  policy 
of  insurance  No.  116072,  whereby  It  insured 
said  B.  B.  Banks  as  accident  indemnity  in  the 
sum  of  $60  per  month,  or  at  said  rates  for  any 
proportionate  part  of  a  month,"  etc.,  reciting 
the  indemnity  provision  of  the  policy. 

Ttw  petition  further  alleged  that  said 
voiixy  of  Insurance  was  not  In  j^alutlfTa  pos- 


ttasFor  otbsr  csm  sm  hud*  topic  sod  KBT-NUMBBIt  In  all  K»jr-Mttnber«d  DlsesU  and  Zndaxw 


Digitized  by  Google 


Ha) 


BANKS  V.  GLOYEB  LEAF  CAfiUAIOT  OO. 
(2SS  aw.) 


79 


session,  bat  was  in  the  possession  of  tbe  de- 
fendant, and  that  the  plaintiff  was  entitled 
to  the  possession  of  the  same;  that  plaintiff 
made  his  application  for  Insurance  to  the 
defendant  on  the  3l8t  day  of  December,  1916, 
and  that  prior  to  January  7.  1917,  the  de- 
fendant accepted  the  said  application  In  ac- 
cordance with  Its  terms  and  provisions,  and 
issued  its  policy  of  insurance  as  aforesaid; 
that  said  Insurance  policy  was  delivered  for 
plaintiff  to  one  J.  M.  Weil,  who  wrongfully 
failed  to  band  over  said  policy  to  plaintiff, 
but  wronefuUy  retained  said  policy  and  re- 
turned it  to  the  defendant. 

The  potion  further  alleged  that  on  Jan- 
uary 7,  1917,  while  said  omtract  and  policy 
of  Insurance  was  in  force,  the  plaintiff  met 
with  an  accident,  and  by  reas<Hi  of  said  ac- 
dtoit  be  was  wholly  disabled  from  the 
performance  of  every  kind  of  labor  pertain- 
ing to  any  business  or  occutiatlon  until  the 
27th  day  of  August,  1017.  The  petition  asks 
Judgment  against  the  def^dant  for  HGO, 
with  interest,  10  per  cent,  damages  for  vex- 
ations refusal  to  pay,  and  attorney  fees. 

The  answer  contained  a  general  denial 
and  the  following  affirmative  defenses:  (1) 
That  the  policy  sued  on  was  never  delivered 
and  never  became  a  omtract  of  insurance. 
Appellant  in  Its  brief  states  that  this  de- 
fense Is  not  relied  upon  here.  We  will  there- 
fore treat  this  defense  as  abandoned  here. 
The  answer,  as  a  second  affirmative  defense, 
alleged  that  plaintiff  was  not  insured  as  to 
the  Injury  sued  tor  In  taia  petition,  because 
platotiff's  injury  occurred  <m  January  7, 
1&17,  and  the  policy  was  not  issued  until 
January  8, 1917;  and  that  the  policy  cmly  in- 
sured plaintiff  from  12  o'clock  noon,  standard 
tinwh  «t  tbe  8th  day  of  January,  iai7,  to  12 
o'clock  noon,  standard  time,  pn  the  1st  day 
df  Vebauxj,  1817. 

The  reply  denied  the  allegation  of  the 
answer  and  alleged  tibat  defendant  had  waiv* 
ed  fhe  otrndititm  and  provision  contained  in 
said  policy  requiring  Cbe  policy  to  be  deliver- 
ed to  tbe  plaintiff  before  Qie  contract  ot  In- 
surance became  effective;  and,  further  re- 
plying to  the  second  afflnuative  defense  oet 
up  in  the  answer,  allied  Uiat  wtaatevra  pro> 
vlsiona  or  statemmts  were  contained  In  said 
jwllcr  aa  to  the  date  when  the  policy  be- 
came effective,  later  than  the  date  of  plain* 
tifTs  said  Injuries,  v^ere  waived  by  defend- 
ant; that  the  said  application  for  Inanranoe 
was  accepted,  and  the  said  contract  of  In- 
surance became  dfectlve,  prior  to  the  time 
when  [dalntlfl  recdved  his  injury;  that  the 
defendant  r^resented  to  plaintiff  and  agreed 
with  plaintiff  that  the  said  policy  should 
and  would  take  effect  within  24  hours  after 
the  time  of  idgnlng  said  apjdicatton;  and 
that  said  contract  of  insurance  was  actually 
ottered  Into  prior  to  the  time  when  plaintiff 
received  his  injury. 

Tbe  facts  pertinent  to  the  issues  raised 
here,  disclosed  by  the  evidence,  are:  On  De- 


cember 31, 1916,  the  plaintiff  signed  a  written 
application  for  the  policy  sued  on.  The  ap- 
plication was  made  out  by  J.  M.  Weil,  de* 
fendant'6  local  solicitor  and  agent.  Said 
agent  was  employed  by  the  defendant  com- 
pany to  take  applications  for  Insurance  and 
send  them  to  the  defendant  for  rejecuon  or 
acceptance.  The  evidence  showed  that  ha 
was  also  anfliorized  to  collect  premiums ;  but 
there  was  no  evidence  Introduced  showing 
that  he  had  the  authority  to  issue  or  coun- 
tersign policies  or  to  make  contracta  of  In- 
surance on  behalf  of  the  defendant  Cfnupany. 

The  said  application  for  insurance  con- 
sists of  questions  and  answers.  The  ques- 
tions and  answov  relevant  to  the  issues  here 
are: 

"Do  you  apply  for  a  policy  of  Insurance  in 
the  Glover  Leaf  Casualty  Company  based  upon 
the  foUowing  Btatemeiitg  and  warrant  them 
to  be  complete  and  true?  And  do  you  agree  to 
accept  the  policy  with  all  its  provisions,  the 
dasaiflcationa  fixed  by  the  company,  and  agree 
that  the  statements  made  shall  be  a  part  of  any 
policy  issued  herein?  Answer:  Yes. 

"Do  70U  understand  and  agree  that  the  to- 
Buranee  hereby  applied  for  will  not  be  in  force 
mitil  the  payment  of  the  preminm  in  advance 
and  the  delivery  ot  the  polity  to  yon  while  in 
good  heidth  and  free  from  injury?  Answer: 
Yes." 

The  plaintiff,  over  the  objection  of  the 
defendant,  Introduced  evidence  tending  to 
show  that  J.  M.  Well,  defendant's  solicitor, 
at  the  time  plaintiff's  said  application  for 
insurance  was  taken,  said  that  the  policy 
would  take  effect  24  hours  after  the  applica- 
tion was  made.  Plaintiff's  testimony  regard- 
ing this  statement  was  that  Mr.  Weil  told 
him,  contemporaneously  with  tbe  taking  of 
his  application,  that  the  policy  would  take 
effect  In  24  hours  from  the  time  he  paid 
his  money  to  him.  At  the  time  plaintiff 
signed  said  application  he  paid  J.  M.  Well 
$2,  being  the  policy  fee;  the  premium  of  the 
tx)llcy  was  to  be  paid  to  defendant's  collect- 
ing agent  The  following  is  tbe  blank  form 
of  a  receipt  filled  out  and  delivered  by  de- 
fendant's solicitor,  J.  M.  Well,  to  the  plain- 
tiff at  the  time  tbe  $2  were  paid  him  by 
plaintiff: 

lirst'  Payment  Receipt. 

Date,   

Received  of  an  application  for  a 

polic?  in  the  Cover  Leaf  Casoalty  Company,  ot 

Jacksonville.  Illinois,  and  the  sum  of  

dollars  being  payment  of  policy  tee  and  initial 
premium  on  same.  Should  the  company  dedina 
to  issue  a  policy  to  the  above-named  applicant 
within  thirty  days  of  this  date,  I  agree  to  re- 
fund said  amount,   Agent  . 

Subsequent  premiums  are  payable  to  our  au- 
thorised collectors  or  to  the  home  office  at 
Jacksonville,  Illinois. 

The  application  waa  taken  and  signed  la 
tbe  dty  of  St  Loui^  on  December  31,  IBI61 
and  was  sent  to  tba  defendant  at  Jaduoik- 
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viUe,  HI.,  aiHl  received  1^  It  on  January  8, 
1917.  The  defendant  executed  Its  policy  No. 
116,072,  being  the  policy  sued  on,  on  Jan- 
uary 8,  1917.  The  plaintiff  Introduced  said 
policy  In  evidence.    It  provides  that — 

"In  consideration  of  the  payment  of  the  poli- 
cy fee  of  $2  and  the  preminm  of  92  In  advnsce, 
and  the  warranttea  and  agreements  contained 
In  the  application  for  this' policy,  which  by  the 
acceptance  of  the  same  the  Insnred  warrants  to 
be  complete,  tme,  and  material,  does  hereby  in- 
sure B.  B.  Banks  subject  to  the  provisions  and 
conditions  herein  contained  and  indorsed  here- 
on, from  12  o'clock  noon,  standard  time,  of 
the  day  this  contract  is  dated  to  o'clock  noon, 
Btaudard  time,  of  the  Ist  day  of  February,  1917, 
and  for  auch  further  periods  as  are  indicated  by 
the  official  receipts  of  the  company,  u  a  dass 
D  risk,  against  loss  resnltins,"  etc. 

The  policy  further  contains  the  foUowing 
clause: 

"No  agent  has  aathortty  to  change  this  policy 
or  to  waive  any  of  the  provisionB.  No  change 
In  this  policy  shall  be  valid  unless  approved  by 
an  executive  officer  of  the  company  and  auch 
approval  be  indorsed  thereon." 

The  defendant  sent  the  policy  to  defend- 
ant's agent,  J.  M.  Weil,  for  delivery.  The 
plaintiff  was  injured  on  the  morning  of  the 
7th  of  January,  1917.  Mr.  Weil,  having 
learned  that  the  plaintiff  was  Injured  and 
in  tlie  hospital,  did  not  deliver  the  policy  to 
the  plaintiff,  but  returned  it  to  the  company 
and  tendered  back  to  plaintiff  the  $2  received 
from  hfm,  but  defendant  refused  to  accept 
the  same.  The  defendant  In  its  answer  also 
made  tender  of  said  $2  to  the  plaintiff. 

At  the  close  of  the  entire  case  the  defend- 
ant offered  a  peremptory  Instruction  in  the 
nature  of  a  demurrer  to  the  evidence,  which 
the  court  refused  to  give.  Counsel  for  ap- 
pellant Insist  that  the  demurrer  should  have 
been  given. 

Viewing  every  fact  in  evidence  In  tha* 
light  which. Is  most  favorable  to  the  plaintiff, 
we  are  forced  to  the  conclusion  that  appel- 
lant's contention  is  well  taken.  This  is  a 
suit  at  law  declaring  on  the  policy  of  insur- 
ance as  issued.  No  reformatlc»i  of  the 
policy  Is  prayed  for.  There  Is  no  allega- 
tion in  the  petition  that,  by  reason  of 
fraud  or  mutual  mistake,  the  contract  of 
Insurance  does  not  speak  the  agreement  of 
the  parties.  The  provisions  of  the  policy 
are  unambiguous  and  clear.  It  contains  no 
provision  as  contended  for,  but  plaintiff  re- 
lies upon  an  alleged  oral  contract  of  insur- 
ance, which  is  entirely  different  from  the 
contract  declared  on.  It  la  elementary  that 
one  cannot  declare  on  one  contract  and  re- 
cover on  a  totally  different  one;  he  must 
recover,  If  at  all,  upon  the  cause  of  action 
stated  in  his  petition. 

[1]  The  policy  declared  on  was  effective 
from  12  o'clock  noon  chC  the  Sth  day  of  Jan- 
uary, 1917.  The  contract  la  in  writing,  and 
is  the  -conclusive  contract  of  the  parties 
ther^  until  Imp^iched  hg  fraud  or  mutual 


mistake.  No  attempt  was  made  to  Impeach 
the  contract  sued  on  by  fraud  or  mutual  mis- 
take. Plaintiff  almply  seeks  to  abrogate  the 
terms  of  the  contract  by  proof  of  an  oral 
agreement  made  prior  to  the  execution  of  the 
written  contract.  All  antecedent  or  contem- 
poraneous oral  agreements  are  merged  In  the 
written  contract  and  cannot  be  admitted  to 
abrogate  or  vary  its  unambiguous  terms; 
until  corrected,  it  stands  as  the  final  con- 
tract between  the  parties.  Insurance  Co. 
V.  Mowry,  90  U.  S.  646,  24  U  Ed.  674; 
Graham  v.  Insurance  Co.,  110  Mo.  App.  08, 
84  S.  W.  03 ;  Insurance  Co.  v.  Owen  Building 
Ca,  105  Mo.  App.  373,  192  S.  W.  145;  Insur- 
ance Co.  V.  Wolfson,  121  Mo.  App.  loc  clt. 
201,  101  S  W.  162;  Supreme  Lodge,  K.  P.,  v. 
Dalzell,  223  S.  W.  loc  dt.  789;  Schueler  t. 
Met.  Life  Insurance  Co.,  191  Mo.  App.  52, 
176  S  W.  274;  GiUum  &  Co.  v.  Fire  Associa- 
tion, 106  Mo.  App.  677,  80  S.  W.  283;  Riley 
T.  Insurance  Co.,  117  Mo.  App.  233,  92  S.  W. 
1147;  National  Union  Tire  Ins.  Co.  v.  Pat- 
rick (Tex.  Civ.  App.)  198  8.  W.  1050. 

[2]  Plaintiff's  Injury,  sued  for  in  his  peti- 
tion, occurred  on  January  7,  1917,  one  day 
before  the  policy  sued  on  was  effective. 
Therefbre  there  was  no  liability  shown  under 
the  cause  of  action  stated  in  the  petition, 

[3]  Plaintiff  seeks  to  nullify  the  rule  that, 
in  the  absence  of  fraud  or  mutual  mistake, 
parol  evld^ce  is  not  admissible  to  contradict 
a  written  contract,  by  claiming  that  the  pro- 
vision In  said  policy,  making  the  policy  effeo- 
tlve  on  the  8tb  day  of  January,  1917.  was 
waived  by  the  defendant.  For  proof  of 
waiver,  plaintiff  says  that  defendant's  so- 
licitor told  plaintiff,  contemporaneously  with 
the  taking  of  his  application  for  the  policy 
In  question,  that  the  policy  would  take  effect 
24  hours  after  his  application  was  made. 
The  Intention  of  the  parties  was  reduced  to 
writing,  and  Is  expressed  in  the  written  ap- 
plication signed  by  the  plaintiff.  Said  ap- 
plication does  not  cimtain  any  such  provision 
as  Is  claimed,  but,  on  the  contrary,  it  pro- 
vides that  the  insurance  therein  applied  for 
was  to  be  In  force  at  a  date  subsequent 
to  the  date  of  the  application.  Plaintiff  is 
bound  by  his  statements  contained  in  said 
application ;  there  being  no  evidence  intro- 
duced showing  that  the  application  was  pro- 
cured by  fraud.  Said  written  ai^llcation.  was 
forwarded  to  the  defendant,  and  the  policy 
Issued  thereon  was  In  strict  conformity  there- 
to. No  evidence  was  Introduced  in  this  case 
showing  that  defendant's  omcers  who  issued 
said  policy  bad  any  knowledge  that  said 
alleged  statement  was  made.  There  is  no 
evidence  here  of  any  fraud  practiced  or  mt&- 
tal£e  made  on  the  part  of  the  defendant  in 
procuring  the  wiplication  or  in  issuing  the 
policy. 

[4]  Moreover,  the  application  for  insurance 
was  a  mere  request,  on  the  part  of  the  ap- 
plicant, for  Insurance,  aud^was  not  binding 
until  accepted  by  the  defendant;  uo  such  ac- 
ceptance was  shown. 
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[I]  Furthennore,  the  aUeeed  oral  state* 
ment  of  J.  U.  Well  wae  not  blDdlng  oa  tiw 
defendant,  for  the  reason  tbat  there  was  no 
evidence  Intradoced  showing  that  J.  M.  Weil 
was  authorized  to  make  contracts  of  insur- 
ance on  bebalf  of  the  defendant.  The  evi- 
dence disclosed  that  the  aald  asent's  anthor* 
Ity  went  no  further  than  to  take  ai^llcatlons 
tor  Insurance*  collect  the  policy  fee,  forward 
the  application  to  the  defendant  for  Its  ao 
ceptance  or  rejection,  and  deUrer  the  policy 
whoi  Issued  under  defendant* a  dlrectltm. 
The  alleged  oral  contract  of  insurance  of  the 
■cdldting  agent,  which  the  dtfCsndant  did  not 
authorize  or  ratify,  cannot  be  impnted  to  It. 
Rtaodus  T.  Life  Insurance  Co.,  156  BCo.-App. 
281,  13T  S.  W.  907;  Krlng  T.  Insurance  Co., 
196  Mo.  App.  loc.  dt  186.  188  S.  W.  628;  Bes- 
wlck  T.  NaUonal  Casnalty  Co.,  226  S.  W. 
1031 ;  Oraham  t.  Insurance  Co.,  110  Mo.  App. 
OS,  84  S.  W.  03;  Insurance  Co.  v.  Howry,  06 
U.  8.  646,  24  U  £d.  674;  Floars  t.  .£tna 
Life  Insurance  Co.,  144  N.  a  232,  66  S.  B. 
917,  U  L.  B.  A.  (N.  S.)  857;  Joyce  on  In- 
surance, TOL  1,  I  716. 

Nor  can  It  be  said  that  the  defendant,  by 
acc^tlng  the  ^  premium  paid  Its  agent, 
ratified  the  alleged  acts  of  said  agent.  Aside 
from  the  rule  that  there  cau  be  no  ratifica- 
tion witbont  knowledge  on  the  part  of  the  de* 
f^dont  of  the  act  claimed  to  be  ratified  by 
it,  the  premium  paid  to  the  Agmt  insured  the 
plalntier,  acoorcUng  to  the  c<mtzact  oC  In- 
surance, begUmlng  the  8th  day  of  January, 

1917. 

There  is  no  question  fif  waiver  by  the  de- 
fendant of  the  terms  of  the  policy  In  this 
case.  The  question  Is  simply  one  of  evi- 
denee-  Obviously  the  plaintiff  is  proposing 
to  abrogate  the  tnrms  of  a  written  contract, 
plain  and  unambiguous  on  Its  face,  by  parol 
testimony,  without  pleading  or  showing  fraud 
or  mutual  mistake.  This  proposition  cannot 
be  entertained.  Proof  of  sudh  oral  testi- 
mony should  have  been  rejected  by  the  trial 
court 

It  follows  that  the  judgment  of  the  cir- 
cuit court  of  the  dty  of  St  Louis  should  be 
reversed;  the  Commlssltmer  so  recommends. 

PBB  ODBIAM.  The  (q>tnion  of  BBUEBE, 
C.  Is  adopted  as  the  (pinion  of  the  court 

The  Judgment  of  the  circuit  court  of  tba 
dty  of  St  Louis  la  accordingly  reversed. 

ALLEN.  P.  J.  and  BECKEB  and  DAUES, 
JJ.  concur. 


PINTEARDD  v.  HOSCH.    (No.  16653.) 

(St  Looii  Coart  of  Appesls.  MiHoarl. 
July  8,  1921.) 

I.  Muaiolpal  eorporatioRs  4=»706(6)— Evttfenoe 
of  sseooy  of  astomolille  driver  hald  suffleiest 
to  Jsstify  sabailssiSB  of  «as*  to  jury. 
In  an  action  for  damages  resalting  from  an 

antomobOa  collision  ^t  a  street  Intaraeetion, 


defendant's  conttntiott  that  plaintUf  had  failed 
to  raise  an  issue  as  to  the  authority  of  de- 
fendant's driver  to  operate  the  car  on  that  oc- 
casion as  defendaat's  agent  and  therefore  that 
defendant's  negligence  shoiild  not  have  been 
tnbmitted  to  the  Jnry.  held  withoot  merit,  in 
view  of  defendant's  sdmiBsions  that  be  had 
sent  the  driver  to  mail  a  letter,  snd  notwith- 
standing defendant's  denlsl  of  sneh  admls^ona, 

2.  Evideaoe  ^»222(l)-^AdnissioBs  sre  eom- 
patent. 

Admissions  of  a  party  to  a  anit  are  as  com- 
petent as  any  other  form  of  evidence,  and  ■ 
cause  of  action  may  be  proven  thereby. 

3.  Evldesoe  ^265((3)--Etfeot  of  admission 
■ot  anauilsd  by  assertlos  that  It  was  not  true. 

The  evidentiary  force  of  an  admission 
sbo'wn  to  have  been  made  cannot  be  annulled 
by  a  inbseqnent  assertion  that  It  was  not  trtfe 
when  uttered;  It  being  for  tiie  trier  of  the  fact 
to  say  whether  it  vns  tins  or  Mae  when  made. 

4.  Manlolpal  eorporations  «s706(6)— lsstru»* 
ilsss  to  withdraw  tllsfiatlon  ef  ■efllgeaoo 
as  to  folate  to  sessd  waralag  la  astenobllo 
eoHlsloa  eass  held  sawarraated. 

In  an  action  for  damages  resulting  from  an 
automobile  collision,  an  tnstmetion  to  with- 
draw from  the  Jury  tb«  aUegation  of  the  peti- 
tion relating  to  the  failure  to  loand  a  warning 
field  properly  refused,  in  view  of  substaotial 
evidence  supporting  such  allegation. 

5.  ManMpat  oorporatloss  «=3706(6)— Instruc- 
tions to  withdraw  allegations  of  neglloenoe 
ai  to  violation  of  erdlnanoe  In  automobile  col- 
lision ease  held  nawarrantsd. 

In  an  action  for  damages  resulting  from 
an  automobile  collidon,  an  histmction  to  with- 
draw from  the  jory  the  aUegation  of  the  peti- 
tion relating  to  vitdatlon  of  an  ordlnanoe  re- 
qnirlng  vel^^s  to  keep  near  the  right-hand 
curb  held  properly  refased,  in  view  of  substan- 
tial evidence  supporting  aiich  allegation. 

Appeal  from  St  Loots  drcnlt  Oonrt;  H. 
Hartman,  Judge. 
"Not  to  be  officially  published." 

Action  by  Ethel  Pinteardd,  administratrix 
of  the  estate  of  Scott  Pinteardd,  deceased, 
against  G.  Carleton  Hosch.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Koemer,  rahey  &  Xoonft  of  St  Loots,  for 
appellant  • 

Kelley.  Starke  ft  Moa»,  of  St  Louts,  for 
respondent 

DAUES,  J.  This  is  an  action  for  damages 
on  aocount  of  personal  injualea  sostalned  by 
Scott  Pinteardd,  now  deceased,  resulting 
from  a  ctriUislon  between  an  automobile  In 
which  Pinteardd  was  riding  and  one  owned 
by  the  defendant  and  diivoi  by  William 
Jackson.  Pinteardd  died  after  the  trial  of 
this  case.  His  death  was  suggested  to  this 
court,  and  Ethel  Pinteardd,  administratrix 
of  the  estate  of  Scott  Pinteardd,  having  lUed 
her  appearan(»^  this  cause  was  revived  in 
the  name  of  the  admlnistratxlz. 

Ths  p^ttoo  allegBs  that  on  November  7» 
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1917,  defendant's  automobile,  while  being 
operated  westwardly  on  Waeliington  avenue 
at  the  intersection  ot  Whictier  street,  Id 
St.  Louie,  Mo.,  b;  defendant's  agent,  acting 
within  the  scope  of  his  employment,  collided 
with  an  automobile  In  which  Scott  Pinteardd 
waa  riding  and  seriously  injured  him.  The 
negligence  alleged  was  the  failure  to  sound  a 
horn  or  give  other  warning,  the  failure  to 
keep  a  vigilant  watch,  or  any  watch,  for 
this  or  other  automobiles,  the  failure  to 
•lacken  the  speed  of  defendant's  automobile 
as  it  approached  the  one  in  which  Pinteardd 
was  riding,  and  a  failure  to  keep  the  auto- 
mobile under  control  as  it  approached  said 
street  intersection,  negligent  operation  of  de- 
fendant's automobile  at  a  high  rate  of  speed, 
and  a  violation  of  section  1327  of  article  12 
of  the  Revised  Ck>de  of  St.  Loula,  which 
provides  that  a  vehicle,  except  when  passing 
a  veliicle  ahead,  should  keep  as  near  the 
right-hand  curb  as  possible. 

Defendant's  answer  consisted  of  a  general 
denial,  followed  by  a  plea  of  contributory 
negligence,  alleging  that  plaintiff  failed  to 
exercise  ordinary  care  by  refusing  to  ride 
with  the  driver  of  the  automobile  in  which 
he  was  riding,  and  in  falling  to  exercise  rea- 
sonable control  over  said  driver;  that  said 
automobile  was  not  equipped  vrith  proper 
signal  devices  and  failed  to  sound  a  warning ; 
that  the  automobile  was  not  equipped  with 
0ufflci«)t  l^hts;  and  that  the  driver  of  said 
car  n^Ugently  operated  said  automobile  at 
excessive  speed  and  failed  to  yield  the  right 
of  way,  to  violation  of  the  city  ordinances. 
The  answer  also  alleges  that  at  the  time  of 
said  accident  the  dutuffenr  In  charge  of  de- 
fendants car  was  not  acting  In  tbe  aeop»  of 
his  employment  as  a  servant  of  appclUnt 
Tbe  TQply  was  a  genra'al  denlaL 

The  cause  was  tried  on  January  14,  1333S, 
before  the  court  and  jury,  resulting  in  a 
veMict  and  Judgment  for  plalntUf  In  the 
sum  of  ¥1300.  Defendant  appeals. 

The  record  discloses  that  on  tbe  night 
mentlimed  Pinteardd  waa  riding  souOiwardly 
on  Whittier  street  In  an  automobile  owned 
and  driven  by  one  Walter  Uitham.  Hie  ma- 
chine was  a  right-Iiand  drive;  Latham,  tbe 
driver,  being  on  the  right  side  on  the  front 
seat  and  plaintiff  on  the  left  in  said  seat. 
Latham  was  proceeding  southwardly  on  Whit- 
tier street,  and  attunpted  to  turn  east  Into 
Washlngtcm  avenue  at  the  Interaectlrak  ot 
these  streeta.  There  la  a  "jog"  In  Whittier 
street  at  this  point;  Whittiv  street  being 
further  west  on  the  north  side  of  Wasliington 
avenue  than  It  is  cu  the  south  slda  Pin- 
teardd \raa  not  operating  tbe  iwanhiwA,  and  It 
appears  that  he  knew  nothing  conewning 
how  to  operate  an  antmnobUe. 

Plaintiff  testifled  that  when  the  autinnobile 
reached  tiie  Intersection  of  these  streets 
Latham  turned  eastwardly  Into  Wasblngtm 
aveuue,  and  In  doing  so  mssed  to  the  south 
of  the  center  on  Washington  avenue  before 


turning  east ;  that  the  machine  had  practical- 
ly turned  east  when  he  noticed  that  defend- 
ant's automobile  was  coming  west  on'  Wash- 
ington avenue,  about  100  yards  away;  tliat 
the  defendant's  car  was  running  at  a  speed 
of  about  35  to  40  miles  an  hour;  tliat  the 
defendant's  car  swerved  left,  that  is  to  say, 
to  the  south  side  of  Washington  avenue,  said 
car  at  the  time  going  westwardly,  and  in 
doing  so  collided  with  the  left-hand  side  of 
Latham's  machine,  and  as  a  result  of  which 
plaintiff  was  seriously  Injured;  and  that  the 
car  in  which  plaintiff  was  riding  was,  at 
the  time,  traveling  at  a  rate  of  about  7  miles 
an  hour. 

Witness  Latham  testifled  that  be  made  the 
turn  into  Washington  avenne  on  the  right 
side  (south  side),  driving  south  on  the  west 
side  of  Whittier  street,  until  he  passed  the 
middle  of  the  intersection,  of  Washington 
avenue,  and  then  turning  to  the  east  in  Wash- 
ington avenue;  that  defendant's  car  was  go- 
ing west  at  a  terrific  rate  of  speed,  probably 
40  miles  an  hour,  and  that  same  turned  to 
the  left  to  tbe  south  side  of  the  street  as  if 
the  car  wanted  to  pass  him  to  the  south,  or 
left;  that  he  (Latham)  stopped  bis  car  im- 
mediately and  was  then  struck  by  defend- 
ant's car,  and  that  at  the  time  of  the  collision 
the  car  in  which  plaintiff  was  riding  was 
about  3  feet  from  tlie  curb  on  the  south  side 
of  Washington  avenue  and  about  12  feet  east 
of  Whittier  street;  that  the  lights  on  his 
own  machine  were  put  out  by  the  collision 
and  that  defendant's  car,  after  turning  his 
(Latham's)  car  completely  around,  ran  up 
on  the  south  side  of  Washington  avenue 
over  a  terrace. 

Respmdent  in  his  brl^  urges  but  two  as- 
slguments  of  error  as  the  basis  of  his  appeal. 
These  ore  as  follows: 

FlTHt,  that  there  was  positive  evident  that 
the  d^endant's  car  was  not  performing  a 
service  in  behalf  of  the  defendant  at  the 
time  of  the  collision,  and  that  there  la  no 
positive  evidence  by  the  plaintiff  showing 
that  the  car  was  being  used  for  such  pni^se 
on  ttie  occasion  of  this  accident,  and  that 
therefore  plaintiff  failed  to  raise  an  issue  as 
to  the  authority  of  Jackson  to  operate  the 
car  on  this  occasion  as  tbe  agent  of  tiie 
detouLant,  and  therefore  the  Question  of  de- 
fendant's negUgence  should  not  have  been 
submitted  to  the  Jury,  He  relies  upon  the 
case  ot  Guthrie  v.  Holmes,  272  Ma  216,  188 
S.  W.  854.  Ann.  Cas.  1918D,  1123. 

The  second  point  made  is  that  defendaiU's 
withdrawal  instructions,  eliminating  from 
the'  MHuideration  of  the  Jnry  certain  partic- 
ular acts  of  negligence  alleged  In  the  peti- 
tion, should  have  been  allowed  because  of  the 
failure  of  the  evidence  to  smiport  such  aver^ 
ments. 

[1]  An  examination  of  the  record,  as  com- 
Idemoited  by  the  reaiwndent's  additional 
abstract,  clearly  disposes  of  the  first  insla^ 
tence  a^inst  the  appellant 
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Plaintiff  Introduced  evidence  In-tb*  form 
ct  admissions  made  by  the  defudAnt  tendiuc 
to  the  ^ect  that,  at  the  time  in  oontroreny* 
Jackson  was  driving  defendant's  autxunobUe 
on  tlie  bnsinesB  and  la  the  serrloe  o£  the  d»- 
fmdant,  and  that  he  was  on  that  occaalm 
actually  mgaged  in  returning  to  the  defend- 
ant's home  after  having  grata  to  the  station 
to  mall  a  qtedal  deilTorr  letter  Cor  ds- 
fendant. 

This  erldoice  took  this  form;  Witness 
Latham  testified  that  he  heard  the  dtfend- 
ant,  when  called  to  the  police  station  after 
the  accident,  admit  that  he  had  on  this  night 
sent  Jackson  to  mail  a  special  delivery  letter 
for  him  so  that  it  would  leave  on  a  2  o'clock 
mall  train;  that  he  had  awakoied  his  serv- 
ant, Jackson,  who  lived  in  his  apartment,  at 
12  o'clock,  and  told  him  to  take  the  automo- 
bile and  go  mall  the  letter;  that  he  beard  de- 
f«idant  ask  Ja^son  at  the  police  station 
why  he  was  so  late  Id  returning,  the  accident 
having  occurred  about  2:00  or  2:30  o'clock 
a.  m.,  and  that  Jackson  explained  to  defend- 
ant that  he  bad  had  a  puncture  and  oould  not 
ronore  the  tire  and  was  compelled  to  go  to  a 
garage  to  have  the  woriE  done;  Okat  defend' 
ant  stated  to  Jackaon  that  he  also  had  had 
trouble  with  one  of  the  tires  on  the  same 
machine  and  that  he  supposed  the  tionble 
was  due  to  rust  Latham  further  testlUed 
that  be  heard  the  defendant  state  substantial- 
ly the  same  facts  to  the  assistant  drcnlt 
attorney  on  the  followiu;  day. 

Defendant  admitted  that  he  owned  the 
aatmnobile;  that  it  was  driven  by  Jackson; 
that  Jackson  was  Mb  employe  as  a  Janitor, 
but  would  drive  his  car  on  specific  instrnc- 
tioDs ;  that  he  would  drive  it  to  have  repairs 
made,  and  occasionally  for  defendant's  wife ; 
that  on  the  night  of  the  accident  he  did  not 
tell  Jackson  to  take  the  car;  that  he  had 
bought  a  chauffeur  license  for  Jackson,  but 
as  far  as  his  "memory  served  him"  be  could 
not  recall  having  made  the  admissions  that 
he  had  sent  Jackson  In  the  machine  to  mall 
a  letter  for  him  mi  this  night  His  repeated 
answer  to  inquiry  on  this  point  was  that  he 
could  not  remember,  or  that  he  could  not 
recall.  He  t^tlfied  to  having  sent  Jackson 
to  mail  a  letter  earlier  In  the  evening,  but 
that  nothing  was  said  about  using  the  auto- 
mobile. 

Jackson  testified  that  he  possessed  a  chauf- 
feur's license  procured  by  the  defendant; 
that  he  drove  the  machine  when  directed, 
and  admitted  that  he  had  previously  stated 
that  he  was,  at  the  time  of  the  collision,  re- 
turning &om  a  mission  for  the  defendant 
having  mailed  a  letter  for  him,  hut  that  such 
statement  then  made  was  untrue. 

Observably,  plaintiff  did  not  rely  upon  a 
presumption  that  Jackson  was,  at  the  time 
of  the  accident  acting  within  the  scope  of 
his  employment  but  rather  sought  to  make 
his  case  by  introducing  positive  evidence  to 
make  proof  of  the  existence  of  sudi  fact 


This  evidence  was  in  Qw  form  of  admlssiwis 
made  by  the  def^dant  concerning  this  tact 
[2]  Admissions  of  a  party  to  a  suit  are  ai 
<»)mpet«)t  as  any  odier  form  of  «1deocfl^  and 
may  l>e  used  as  original  testlmcmy,  and  a 
cause  ot  action  may  be  {woven  by  evidence  of 
admissions  on  the  part  of  ttw  party  sot^ht 
to  be  held  liable.  In  Black  t.  Bpstein,  221 
Mo.  288»  120  S.  W.  751.  oor  Supreme  Gonrt 
said: 

Tbere  Is  a  'VeU-recognized  and  hitherto  vA- 
qaestloned  rale  of  evidence,  that  the  declara- 
tions of  a  party  to  the  suit  may  be  eiven  in 
evidence  against  Um-~a  role  that  hitherto  has 
had  no  reiveet  for  time  or  place,  always  pre- 
auining  that  man's  statements  as  against  him- 
self are  truthful  whether  made  In  court  or  out 
of  court  on  oath  or  In  casual  conversation, 
orally  or  in  writing,  *  •  •  and  that  any 
statements  which  may  have  be^n  made  by  a 
party  to  a  anit  against  his  Intweat  touching 
material  faots,  ara  eempetent  as  original  tea- 
timony." 

See  Smith  v.  Wltton,  69  Mo.  468;  Sills  v. 
Burge,  141  Mo,  App.  148,  124  S.  W.  605. 

The  admissions  of  defendant  were  used  aa 
original  testimony  by  the  plaintiff  to  prove 
his  cause  of  action.  The  defendant.  In  his 
own  behalf,  denied  this  admission.  Though 
the  denial  Is  uncertain  and  indefinite,  we  con- 
sider it  here  as  a  positive  denlaL  This  did 
not  eliminate  the  evidence  of  such  admissions 
from  the  plaintiff's  case,  but  such  denial 
created  a  question  for  the  jury  to  determina 
Klrkwood  V.  Van  Kess,  61  Mo.  App.  361; 
Kirkpatrict  v.  Railroad  Co.,  211  Mo.  68,  109 
S.  TV.  682. 

[3]  Ab  was  said  In  the  Klrkwood  Case, 
supra: 

"The  evidentiaKy  force  of  an  admisaion  shown 
to  have  been  made  cannot  be  annulled  by  s  sub- 
sequent assertion  that  it  was  not  true  when 
uttered.  It  Is  for  the  trier  of  the  fact  to  say 
whether  It  was  true  or  false  when  made." 

The  Guthrie  v.  Holmes  Case  Is  singly  re- 
tied  upon  by  the  .  appellant  In  that  case 
plaintiff  relied  upon  a  presumption  of  em- 
ployment to  make  a  prima  facie  case.-  'Hiere 
was  proof  that  the  automobile  was  owned  by 
the  defendant  and  that  the  chauffeur  was 
in  his  general  employment  Thus  the  court 
said  there  was  raised  the  presumption  that 
the  chauffeur,  at  the  time,  waa  acting  within 
the  scope  of  his  employment,  but  that  such 
prima  fade  case  against  the  owner,  resting 
upon  such  presumption,  disappeared  when 
there  was  evidence  of  the  real  facts  to  the 
contrary,  that  is  to  say,  the  presumption 
could  not  prevail  upon  appearance  of  evi- 
Aeuce  of  real  facts  to  the  contrary. 

It  la  unnecessary  to  dwell  at  length  upon 
the  distinction  which  obviously  appears  be- 
tween that  case  and  the  case  at  bar.  The 
case  at  hand  relies  upon  evidence  of  facts 
brought  into  the  case  aa  admissions  of  the 
defendant  that  the  chauffeur,  at  the  time  of 
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tile  acd4eDt,  was  acting  wtttaln  Ow  aoope 
<tf  his  eiiQ>loyiiieDt. 

▲b  to  tbe  seocmd  and  final  Inabtence,  tbat 
the  defendant's  withdrawal  InstracttoiiB, 
«Umlnatuig  from  condderatlott  of  the 
Jury  particnlar  acta  of  n^Ugenca  alleged 
In  the  petition  and  not  suivorted  I17  tbe 
«v1denee,  shonld  have  beat  allowed,  we  are 
of  the  opinion  that  tbe  record  shows  substan- 
tial evidence  supporting  titeae  specific  alle- 
gations' of  netf  Igaice.  There  was  bnt  one  in- 
structitHi  asked  by  idaintlfl,  and  tiiat  related 
to  tbe  meaaure  of  damages. 

H}  Defendant  songht  by  this  instmetlon 
to  withdraw  from  tbe  juiy  the  allegation  of 
the  petltloB  of  the  fatlare  on  tiie  part  of  tbe 
driver,  Latham,  to  sound  a  horn  or  glTe 
warning.  Witness  Latham  gave  testimony 
on  this  point  as  follows: 

"Q.  Now,  tell  the  jarj  whether  or  not  the 
driver  d  the  car  sonnded  any  hem.  A.  No, 
sir." 

Ilk]  Ukewise,  it  Is  said  that  defendant's 
Instruction  E  should  have  been  given.  This 
instruction  sought  to  withdraw  the  allegation 
that  the  defendant's  agent  drove  the  auto- 
mobile on  the  left  side  of  the  street  In  vio- 
lation of  the  ordinance  requiring  vehicles 
to  keep  as  near  as  possible  to  the  right-hand 
curb.  The  ordinance  was  introduced  in  evi- 
dence^ and  provides  that  a  vehicle,  except 
when  passing  a  vehicle  ahead,  shall  ke^  as 
near  as  possible  to  tbe  right-hand  cuift). 
Plaintiff  testified  that  Jackson  had  swerved 
to  tbe  left  side  of  Washington  avenue;  "In- 
stead of  him  staying  on  his  right  side  it 
looked  like  he  lost  control  somewhere,  and 
shot  straight  In,  just  as  though  he  was  going 
to  run  over  a  mad  dog."  Again,  tbe  follow- 
ing question  and  answer  appears  In  plaln- 
tUTs  testimony: 

"Q>  How  far  from  your  machine  was  he  when 
yoD  said  be  made  that  turn  to  come  over  on 
the  south  side  of  the  itreet?  A.  Well,  I  guess 
about  15  feet  from  Wblttler." 

Witness  Latham  made  the  following  an- 
swer to  a  questlcm  asked  him: 

"Q.  All  right  A.  And  when  be  got  there  at 
South  Whitticr,  be  sbot  like  he  wanted  to  go 
on  the  left  of  me  to  the  south  and  I  said  to 
Scott,  I  SATS,  'Look  at  that  fellow.  What  la 
the  matter  with  him,  cntjV  And  I  stopped 
my  machine,  and  when  I  atopped  my  machinfl 
his  cor  hit  my  running  bond.'* 

Latham  testified  further  that  bis  auto- 
mobile was  3  feet  from  the  south  curb  of 
Waahlngton  avenue  and  12  feet  east  of  Whit- 
tier  street,  and  that  ttw  defendant's  car  was 
south  of  tile  center  line  of  Washingttm  ave- 
nue, wbai  the  collidon  occurred.  This,  we 
thlidE,  answers  fully  all  that  Is  ucged  btfore 
us  by  defendant  touching  his  refused  in- 
atrnctlfms. 

We  think,  therefore,  there  is  substantial 


ertdeDce-bi  OtB  record  to  sni^ort  tbe  allega- 
tion of  tbe  petltloa  that  defendant's  automo- 
bile was  being  operated  south  <a  -the  middle 
line  of  Washlogfeon  avenne  gcring  westwardly, 
in  Ttolatl(m  at  the  ordinance  adduced,  and 
tbat  the  oCber  assignments  of  negligence  In 
tiw  iwtltlon  are  amtily  sustained.  At^iielUnt 
makes  no  contention  as  to  tbe  injuries  sas- 
tained  by  plnlntur,  nor  as  to  the  amount  of 
tbe  verdict 

Binding  no  pc^dldal  mor  In  the  case, 
the  Judgment  Is  afflrmed. 

ALLEN,  P.  J.,  concorik 
BECKIQBt  absent 


LATHAM  V.  HOSCH.  IB708.) 

(St  Lonis  Court  of  Appeals,  lilssonri. 
July  8,  1921.) 

f.  EvMsme  ^222(i)— Adaluless  are  eosi- 
petsat 

AdmlB^ons  of  a  party  to  a  salt  are  com- 
petent, and  may  be  used  to  prove  the  cause  of 

action. 

2.  Trial  «»I40(I)  .  Dsolal  of  UTnlssioNs 
makea  a  Jury  qaestloa. 

Although  defendant  in  his  testimony  denies 
that  admisaiona  were  made  by  him.  It  is  for 
the  jury  to  determine  whether  the  evidence  of 
such  admissions  Is  tnie  or  false. 

3.  Trial  4^174— Features  of  case  on  whloh 
plaiatHr  MRSot  reeovsr  wlthdrawa  from  Jsry. 

Tbe  defendant  is  entitled  to  have  every 
featore  of  tiie  case  on  which  plstntifiF  was  not 
entitled  to  recover  withdrawn  from  the  Jury 
when  a  request  therefor  ia  aubmitted  in  a  clear 
and  distinct  withdrawal  instruction,  but  auch 
instruction  must  be  unambiguous  and  leave  the 
matters  to  be  withdrawn  in  no  doubt  nor  inter- 
mingled vrith  f»ther  matters  properly  in  the 
case. 

4.  Municipal  corporations  4=3706(6)— Question 
of  negltgence  Is  automobile  collision  case 
heM  for  Jury. 

In  an  action  for  damagea  resulting  from 
an  automobile  collision  at  a  street  Intersec- 
tion, held  a  question  for  the  jury  whether  it 
waa  negl^noe,  in  the  absence  of  any  ordi- 
nance, for  defendaat's  driver  to  operate  his 
car  on  the  left-band  sMe  of  the  street  under 
tbe  drcnmatances  of  the  case. 

6.  Trial  «s»l74— Instrsotloaa  wttMrawlag  Is- 
sue properly  refused. 
An  iusfamction  in  an  aatomobUe  eolli^on  case 
asking  tbe  withdraw^  of  an  allegation  of  negli- 
gence in  driving  defendant's  automobile  on  the 
left  side  of  the  street  contrary  to  ordinance  held 
properly  refused,  where  not  referring  to  the  or- 
dinance with  Buffldent  definiteneas,  and  where 
comprehending  an  allegation  of  negligence 
which  was  properly  before  the  Jury,  and  tbe 
Jury  could  not  be  referrea  to  the  petUon  to 
oscertatai  what  particular  ordinuwe  defendant 
WM  alleged  to  bave  violated. 


ttsoFor  othar  eases  see  same  topic  sod  KanT-NUKBER  in  all  Kay-Hooibared  Dlsseu  and  ladaaes 


Digitized  by  Google 


Ma) 


EfATHAM  BOSCB 

(Ml  B-W.) 


86 


8.  MBiMpal  oorporatloM  «s»70S(7)— Plalatm 
la  ut»n«bll»  oollWoi  out  htld  m|U- 
tant  u  a  natter  of  law. 

In  an  action  for  damages  resnltins  from 
an  automobile  coUision  at  a  street  intersec- 
tloD,  evidence  held  to  show  that  plaintiff  was 
not  guilty  of  contributory  negligence  as  a 
matter  of  law. 

7.  Appeal  and  error  $=>207— Appellant  must 
request  trial  court  to  rebuke  counsel  for 
Improper  remarks  or  ask  discharge  of  Jury. 
Where  appellant  objected  to  counsel's  argu- 
ment, and  the  court  merely  directed  the  jarj  to 
disregard  any  remarks  not  based  on  the  evi* 
dence,  whereupon  appellant  failed  to  reqaest 
that  th«  conrt  rebuke  counsel  or  administer  a 
more  severe  reprimand,  and  did  not  ask  for 
the  discharge  of  the  jary,  be  cannot  complain 
on  appeaL 

Appeal  firom  St  Lonls  Circuit  Ck>urt; 
Frank  lAUdwetar,  Judge. 

Action  by  Walter  Latham  against  G.  Carle- 
ton  Hosdh.  Judgment  <or  plalntUf,  and  de- 
fendant appeals.  Afflrmed. 

Koemer,  I^b^  &  Young,  of  St  Lonls,  for 

appellant 

Kclley,  Starke-  ft  Hoaer,  of  St  LoulSt  for 

respondent. 

DAUES,  J.  This  is  an  action  brought  by 
plaintiff  for  damages  on  account  of  a  colli- 
sion between  an  automo):^  owned  by  the  de- 
fendant and  one  qwned  by  tbe  plaintiiZ,  in 
which  collision  it  is  alleged  plaintiff's  ma- 
chine was  damaged.  The  collision  occurred 
on  NovKDber  7,  1917,  at  the  intersection  of 
Washington  avenue  and  Wblttler  street  in 
tbe  city  of  St  Louis,  and  is  the  same  acci- 
dent Involved  in  tbe  personal  Injury  suit  of 
Eth^  rinteardd.  Administratrix  of  the 
Estate  of  Scott  Pinteardd,  v.  G.  Carletou 
Hosch  (No.  16653)  233  S.  W.  81,  decided  by 
tbls  court  at  this  term  in  an  oidnton  not  yet 
{officially]  reported. 

The  allegations  of  negligence  In  this  case 
are  that  the  driver  of  the  defendant's  car 
BfiCllgetttly  failed  to  sound  a  horn,  failed  to 
ke^  a  vif^lant  or  any  watch  for  automobiles 
at  said  intersection  of  said  streets,  or  reduce 
tbe  speed  of  his  macblne,  or  have  same  under 
control,  operating  It  at  a  high  and  dangerous 
rate  of  speed,  and,  finally,  that  he  negligently 
<^rated  said  machine  south  to  the  center 
line  of  Washington  aveuue  in  violatlra  of  sec- 
tion 1327  of  an  ordinance  of  the  city  of  St 
Louis,  which  provides  that  a  vehLde,  except 
when  passing  a  vehicle  abend,  shall  keep  as 
near  the  rlgbt-band  curb  as  possible. 

The  answer  Is  a  genwal  denial  and  a  idea 
of  contributory  negligence^  Tbe  reply  Is  a 
penerut  denlaL  Tbe  cause  was  tried  on 
Marcb  24,  1018,  before  the  court  and  jury, 
and  resulted  in  a  verdict  of  $822.30  In  favor 
of  the  plalntlfl.  Defendant  appeals. 

Our  opinion  la  tbe  case  of  Pinteardd  v. 


HoKh  (Ko.  10663)  omtalng  a  uore  complete 
statement  ot  the  flacts  and  circumstances  at 
tending  tMa  aoddent,  as  contained  In  tbat 
record.  The  Kcord  In  this  case  discloses 
that  the  plaintiff  owned  an  ai^mnobile  and 
on  the  night  of  tbe  aoddent  was  riding  wltb 
one  Scott  Pinteardd  In  his  machine,  int«)d- 
ing  to  take  him  home  from  his  work.  He 
drove  south  on  Wblttler  street  to  the  inter* 
section  of  Washlngtcm  avenue,  and  after  mak- 
InK  tbe  turn  into  Washington  avenue  he  dis- 
covered defendant's  car  coming  west  on 
Washington  avenne  about  100  feot  away, 
when  It  swerved  to  the  left  of  said  street  at 
a  terrific  rate  of  speed,  striking  plalntUTs  ai>- 
tomobUe  and  causing  it  to  be  damaged. 
Plaintifr  and  Scott  Pinteardd  were  in  the 
front  seat  of  plaintUfa  car,  and  defendant's 
car  was  driven  by  one  William  Jackson. 

Appellant  assigns  as  error:  First  that 
there  is  not  sufficient  evidence  in  the  case  to 
raise  an  Issue  in  behalf  of  tbe  plalntUf  as  to 
whether  or  not  the  automobile  was  being 
operated  on  the  occasion  In  question  by  the 
defendant'a  employ^  Jackson,  In  the  scope  of 
his  employment ;  second,  that  the  court  erred 
in  refusing  to  g^ve  a  withdrawal  instruction 
requested  by  the  defendant,  by  which  certain 
allegations  of  negligence  were  to  be  with- 
drawn from  the  consideration  of  the  Jury ; 
third,  that  plaintiff  should  have  been  held 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law ;  and,  fourth,  that  certain  remarks 
of  counsel  for  plaintiff  to  the  jury  were  Im- 
proper. 

The  first  complaint  of  appellant  is  that 
there  is  not  sufficient  evidence  in  the  case  to 
raise  an  Issue  in  behalf  of  plaintiff  as  to 
whether  defendant's  automobile  was  being 
operated  on  the  occasion  In  question  by  the 
driver,  Jackson,  for  and  In  behalf  of  the  de- 
fendant. We  have  discussed  this  question  In. 
the  Pinteardd  Case,  and  therefore  will  not 
again  review  authorities  under  that  point. 

It  is  Plough  to  say  that  the  case  of 
Guthrie  v.  Holmes,  272  Mo.  215,  198  S.  W. 
854,  Ann.  Cas.  1918D,  1123,  relied  upon  by 
couzisel,  is  not  In  point.  The  plaintiff  here 
does  not  rely  upon  any  presumption  that 
Jackson  was  acting  within  the  scope  of  his 
employment  as  the  chauffeur  for  defendant 
but  on  the  contrary,  plaintiff  adduced  evl- 
dence  In  the  nature  of  admissions  made  by 
the  defendant  tending  to  prove  that  on  the 
occasion  in  question  Jackson  was  operating 
Che  defendant's  automobile  on  the  business 
and  in  the  service  ot  tbe  defendant,  In  that 
on  said  occasion  the  employe,  Jackson,  was 
returning  in  the  defoidant'a  aMtomobUe  to 
the  dcfeu^nfa  home  after  baving  gone  to 
tbe  station  to  mall  a  special  delivery  letter 
for  and  under  the  dfreotion  ef  the  defendant. 

[1,  2]  Admissions  of  a  party  to  a  suit  are 
oon^tent,  and  they  may  be  used  by  plaintiff 
In  proving  bis  cause  of  action.   Black  v. 
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Bpstelii.  221  Ho.  286,  ISO  S.  W.  754;  Smltb  v. 
Witton,  69  Mo.  458.  And  altbough  the  de- 
fendant in  his  testimony  doiled  that  such  ad- 
mlBBl<»ui  wen  made  by  him.  It  la  for  the 
jury  to  determine  whether  the  erldenoe  of 
the  admlaahms  €f  defaidant  la  true  or  false. 
Klrkwood  T.  Yan  61  Mo.  Appw  861. 

It  la  next  ai^ued  that  the  eourt  erred  In 
refnrtng  to  give  the  withdrawal  loatnictlon 
requested  by  the  antdlant 

Plaintiff's  pedtlOD  allies  the  violation  of 
a  certain  specific  duty  under  tibe  commim  law, 
and,  further,  the  violation  of  an  ordinance 
of  the  dty  of  SL  Louis,  to  wit,  section  1327  of 
the  Berlsed  Oode  of  St.  Louis,  which,  in 
effect,  provides  that  a  vehlcae,  except  when 
pasBlDg  a  vehicle  alfead,  shall  keep  as  near 
the  right-hand  curb  as  possible. 

The  plaintiff  offered  only  one  instruction, 
and^  tiiat  was  on  the  measure  of  damages,  and 
submitted  the  question  of  defendant's  negll- 
g«ice  without  direction  by  the  court  The 
refused  instmctlon  la  m  the  following  lan- 
guage: 

**The  eoart  Instmcts  yon  that  the  plaintiff  In 
hia  petition  charges  tbat  the  defendant  was 
guilty  of  negligence  in  the  following  pazticalar, 
to  wit:  'PlaintilC  farther  states  that  defend- 
ant'a  said  aDtomobile,  while  being  operated 
westwardly  on  saiu  Washington  avenue  at  or 
near  its  interBection  with  said  Whittier  street, 
was  being  negligently  operated  south  of  the 
center  line  of  the  said  WsshtngtOD  avenue  in 
violation  of  said  ordinance.' 

"As  to  this  charge  of  negligence  the  court  In- 
structs you  that  noder  the  law  and  the  evi- 
dence in  tbia  case  the  plaintiff  is  not  entitied 
to  recover,  and  yon  wHl  therefore  not  consider 
this  charge  of  nei^enee  in  wrivlDg  at  your 
verdict" 

The  ordinance  was  not  Introduced  In  evl- 
dence. 

■  Observably,  this  instruction  sought  to  take 
from  the  consldwatlon  of  the  jury  the  al- 
legation in  the  petition  that  the  machine 
was  negllgCTtly  <q)erated  south  <tf  the  center 
line  of  Washington  avmue,  and  Is  not 
confined  to  the  auction  of  ordinance  vlo- 
lattcm  alone.  To  have  given  this  Instruction 
would  have  taken  from  the  case  everything 
refarring  to  the  alleged  negllgeaoe  of  de- 
fendant's agent  In  driving  and  operating 
the  car  MVth  of  tiie  center  'line  ot  Wash- 
ington avenue,  or  on  tiw  left-hand  side 
of  - that  street  Instead  ct  tiu  rlghMiand  side. 

[3]  It  la  true  that  Pendant  Is  entitled  to 
have  every  feature  ot  the  case  upon  which 
plalntUC  was  not  entitled  to  recover  with- 
drawn from  the  jury,  when  such  request  Is 
submitted  in  a  dear  and  distinct  withdrawal 
instruction.  Bosemann  v,  V.  B.  Co.,  197  Mo^ 
App.  387,  104  B.  W.  1068;  F^son  v.  U.  B. 
Co.,  188  Mb.  App.  716,  168  S.  W.  254;  Am. 
Auto.  Ins.  Od.  V.  n.  B.  Co.,  200  Mo.  Ai^.  317, 
206  S.  W.  257.  Tet  such  withdrawal  instruc- 
tion must  be  dear  and  nnambiguoua  and 
leave  the  matters  to  be  withdrawn  la  no 


(Uo. 

doubt  nor  Intermingled  wltii  otim  mattera 
properly  tn  the  case.  Kaidrlek  r.  Byus,  225 
Mo.  ISO,  128  8.  W.  887, 185  Am.  St  Sep.  585; 
Am.  Auto  Ins.  Ca  v.  n.  B.  Oo.,  200  Ma  App. 
317.  206  8.  W.  257. 

[4]  The  refbroice  In  the  instruction  to  tiie 
ordinance  la  very  indefinite;  it  does  not 
specify  any  particular  ordinance  contained  In 
the  pleadings  and  applies  to  the  defendant's 
alleged  negligence  in  operating  the  automo- 
bile on  the  left-hand  side  of  the  street  It 
was  a  question  for  the  jury  whether  it  was 
negligence,  In  the  absence  of  any  ordinance, 
for  the  driver  of  defendant's  car  to  operate 
same  on  the  left-hand  side  of  the  street  under 
the  circumstances  of  thla  case.  The  allega- 
tion that  the  defendant's  automobile  was  be- 
ing negligently  operated  westwardly  on 
Washington  avenue  south  of  the  center  line 
of  said  street  was  substantially  supported  by 
the  evidence,  and  certainly  was  not  subject 
to  be  withdrawn  from  the  jury, 

[5]  We  think,  therefore,  that  the  instruc- 
tion does  not  refer  to  the  ordinance  with  suf- 
ficient defintteness,  and  that  same  compre- 
henda  an  allegation  of  negligence  contained 
in  the  petition  whicii  was  properly  before  the 
jury.  It  is  hardly  necessary  to  point  out 
that  the  jury  could  not  be  referred  to  the 
petition  to  ascertain  what  particular  ordi- 
nance defendant  was  alleged  to  have  violated. 
We  are  of  the  opinion  that  no  error  was  com- 
mitted in  refusing  this  lnstructi<m. 

[6]  The  next  Insistence  Is  that  plaintiff 
was  guilty  of  such  contributory  negligence  as 
would  bar  his  recovery  as  a  matter  of  law. 
The  record  discloses  no  basis  tix  such  posi- 
tion. Under  the  evidence,  the  question  of 
contributory  negllg^ce  of  the  plaintlfC  is 
clearly  one  for  the  jury.  There  was  evi- 
dence tending  to  show  tbat  the  plaintiff  was 
driving  south  on  Whittier  street  with  his 
right-hand  wheels  about  S  or  4  feet  east  ot 
the  west  curb,  running  at  a  epeed  of  about 
8  miles  an  hour  when  he  approached  Wash- 
ington avmue;  that  whui  he  reached  the 
south  line  of  Washington  avenue  he  loifted. 
both  ways  and  saw  defendant's  ma<ddne 
approaching  tram  the  east  about  100  feet 
away;  that  plaintiff  started  to  turn  into 
Washington  avenue  at  about  4  or  5  miles 
an  hour;  that  defendant's  car  yna  ap- 
pnmdiing  at  a  rate  of  about  40  miles  an 
bonr;  tiiat  defendant  swerved  to  the  south 
side  of  the  street  in  an  ai>parent  attempt 
to  cut  to  the  left  of  the  plaintiff's  car; 
that  when  plaintlfl  saw  this  danger  he 
Btopp^  his  madiine  about  10  feet  west  oC  the 
east  line  of  West  Whittier  street  and  as  dose 
to  the  south  curb  of  Washington  avoiue  aa 
he  could  get  It  cannot  be  said  tbat  aa  a 
matter  of  law  plaintlfl  waa  guilty  of  oontrO>- 
utory  n^llgence. 

[7]  It  is  finally  urged  that  the  judgment 
should  be  overturned  because  at  remaite 
made  by  the  plaintlfl*a  counsel  to  ttta  Juny. 
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Tbeee  r&n&rka  and  tiw  eonrt^s  aeticn  on 
Blune  follow: 

"Mr.  EeUey:  •  •  •  He  imported  tbis  fel- 
lov  from  Atlanta.  We  harcn't  got  enough  col- 
lored  fdlows  here.  He  goes  down  to  Atlanta 
to  bring  him  up  here — 

"Mr  Fabey:  Object  to  that  remark— 

"Mr.  Selley:  Don't  take  this  off  mr  time. 

'The  Coart:  Tour  time  la  up  now.  Jnat 
confine  yonr  remarkB  to  tho  eTUenee." 

^nien  flawed  defendant's  couns^'s  aiga- 
moat  to  tlie  jarj.  Thereupon  Mc.  EeiUey, 
counsel  for  plain  tiff,  made  his  closing  argu- 
ment to  the  jury,  and  in  the  course  of  said 
argument  the  flawing  proceedings  wwe 
had: 

"Mr.  Kelley:  *  *  *  To  ew»pe  the  small 
sum  of  .9322.30  he  will'  come  In  here  and  make 
the  exhibition  here  himself  you  have  Been 
him  do  on  the  stand.  I  ask  yon  to  give  us  the 
amonnt  of  damages  we  have  proven,  $322.30, 
and  then  people  will  be  a  Uttle  bit  more  care- 
ful, and  so  will  Hoach. 

*'Mr.  Fabey:  Object  to  that  and  save  my 
exceptions  to  those  remarks.  That  Is  two  or 
three  tlmea  he  has  made  that  remark. 

'TElie  Court:  The  jury  will  disregard  any 
remarks  of  connsel  that  are  not  based  on  the 
evidence.  <To  which  action  and  ruling  of  the 
conrt  defendant,  Its  connael,  then  and  there 
excepted  and  still  eonUnnes  to  except)" 

It  does  not  appear  th^t  defendant  lequest- 
ed  the  court  to  rebuke  oounsti  or  to  admin- 
ister a  more  severe  reprimand,  or  asked  for 
the  discharge  of  the  Jury.  Undo:  our  prac- 
tice, if  an  objection  is  made  to  the  argnmoit 
of  counsel,  and  the  court  fails  to  specifically 
rule  upon  same  to  the  extent  deemed  neces- 
sary by  the  aggrieved  party  to  cure  such  in- 
jurious remarks  or  conduct,  it  ie  the  duty  of 
the  objecting  counsel  to  request  that  an  ad- 
ditional or  more  severe  reprimand  and  re- 
buke be  administered,  and,  if  it  is  deemed 
necessary  to  discharge  the  jury,  such  request 
must  be  made.  Having  failed  to  request  fur- 
ther action  of  the  court  below,  no  complaint 
can  here  be  made  on  that  point.  McKInney 
V.  Lnmber  Co..  198  Mo.  App.  3S6,  200  S.  W. 
U4 ;  Harrlman  v.  Duoiiam  et  aL,  186  S.  W. 
443 ;  State  Harrison,  263  Ma  642,  174  S. 
W.  87. 

Finding  no  prejudicial  error  in  the  case, 
the  jodgment  is  affirmed. 

ALLEN.  P.  3^  concura. 
BECKER,  J.,  absent 


YOUNG  at  al.  v.  HOME  TELEPHONE  CO. 
St  al.  (No.  14067.) 

(Kusas  City  Conrt  of  Appeals.  lOssonrL 
July  7,  1921.) 

I.  ApM^  asd  error  «=9888(  I )— Amtsdmeat  by 
Cosrt  of  Appeals  after  flnal  JodgsieBt  belew 
Bot  authorized. 

BeV.  St.  1910,  i  1274,  authoririnr  the  court, 
at  any  time  before  final  judgment,  to  amend  any 


record,  pleading*  process,  etc;*  does  not  au- 
thorize jOoort  of  Appetls,  after  transfer  of  a 

case  to  it  by  the  Supreme  Court,  to  amend  the 
petition  on  plaintiff's  motion  by  striking  oat 
part  of  the  prayer;  the  judgment  appealed  from 
having  been  a  "flnal  Judgment." 

2.  Appeal  and  error  «=3888( I}— Statute  per- 
mitting amendment  of  pleadings  after  final 
Judgment  authorizes  only  court  whioh  enters 
Judgment. 

Rev.  St.  1919,  S  1277,  providing  that  after 
final  judgment  rendered  the  court  may,  in  far< 
tfaerance  of  justice,  amend  any  record,  plead- 
ing, etc,  in  affirmance  of  such  iadgment,  refers 
solely  to  the  court  in  which  tiie  final  Ji^ment 
was  altered,  and  not  to  courts  oS.  appeal. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Daniel  E.  Bird,  Judge. 
"^'ot  to  be  officially  published.'* 

Suit  by  Albert  Young  and  another  against 
the  Home  T^^^ihone  Company  and  another. 
From  judgment  for  defendants,  i^alntlffs  ap- 
peaL  Affirmed. 

See.  also,  201  S.  W.  080. 

Pierre  R.  Porter  and  Frank  fntns,  boQi  of 
Kansas  City,  for  appellants. 

Guthrie,  Conrad  &  Duxtiam,  Battle  Mc- 
Cardle,  and  Gleed.  Palmer  ft  Oleed,  all  of 
Kansas  City,  and  D.  A.  Frank,  at  Dallas, 
Tex.,  fOT  respondoitB. 

ARNOLD,  J.  This  is  a  suit  brought  against 
defendants  upon  an  alleged  implied  contract 
for  use  of  plaintlfTs'  land  In  the  operation  of 
certain  telephone  lines. 

The  petition  alleges  that  prior  to  1913  de- 
fendants, acting  Jointly  and  severally,  en- 
tered upon  the  lands  in  question  and  con- 
structed over  and  across  same  a  telephone 
line,  consisting  of  seven  poles,  with  wire 
cross-arms  and  other  usual  aK>llancea.  and 
that  defendants  have  maintained  said  line 
continuously  until  the  filing  of  this  suit ;  the 
defendants  entered  upon  said  land  for  the 
purposes  stated,  without  condemnation  pro- 
ceedings, and  have,  at  no  time,  compensated 
plaintifTs  for  the  construction  and  mainte- 
nance of  said  line;  that  the  said  acts  of  de- 
fendants In  so  constructing  and  maintaining 
the  said  line  were  in  violation  of  the  Consti- 
tution of  Missouri,  which  forbids  the  taking 
of  private  property  without  due  process  of 
law  and  compensation,  and  of  amendments  6 
and  14  of  the  Constitution  of  Missouri;  that 
plaintiffs  made  no  protest  to  said  mainte- 
nance by  defoidants,  thinking  the  line  was 
just  a  n^ghborbood  tine;  that  in  1913  plain- 
tiffs served  notice  on  defendants  to  the  effect 
that  defendants  had  placed  said  poles  and 
lines  on  said  lands  without  the  knowledge  or 
consent  of  plaintiffs  and  demanded  that  same 
be  removed,  unless  defendants  paid  plaintiffs 
$5  per  month  per  pole  for  the  use  of  said 
lands;  that  notwithstanding  said  notice,  de- 
fendants elected  to  continue  "in  their  user  of 
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said  easemoit,  tnd  thereby  agrees  to  pay 

plaintiffs  by  way  of  compensatlOB  Jor  tb^ 
(defenda&ta^  said  J<^t  and  KTeral  cwtinned 
use  of  tbe  same  and  enjoyment  of  the  revenue 
and  profits  therefrom  and  following  said  9th 
day  of  April,  1913,  the  sum  of  93B  per  month 
during  such  continued  use  and  enjoyment  by 
them.  •  *  •  defendants  declining  and 
failing  to-  ranoTC  th^  said  chatty  and 
equipment  fnnn  said  lands  as  requested." 

Norembo:  IB,  1918,  defendant  Missouri  ft 
Kansas  Tel^hone  Company  tiled  a  separate 
demurrer  to  the  petition,  allegiug  that  same 
does  not  set  forth  facts  sufficient  to  consti- 
tute a  cause  of  action  In  faVor  of  plalntiffa 
and  againat  defendant.  January  24,  1919, 
defendant  the  Home  Telephone  Company  filed 
its  separate  demurrer,  and  for  pounds  there- 
of states  that  said  petition  falls  to  state  a 
cause  of  action  in  favor  of  plaintiffs  and 
against  defffiidanta,  and  for  the  further  rea- 
son that  the  potion  shows  upon  its  face 
that  the  matters  therein  set  out  are  res  ad- 
Judlcata.  On  January  80,  1919,  both  of  said 
demurrers  were  sustained  and  tbe  petitimi 
dismissed  at  plaintiffs'  cost 

Plaintiffs  appealed  to  the  Supreme  Court, 
which  said  court  sends  the  case  here  by  man- 
date, holding  that  Jurisdiction  does  not  He 
in  that  court  because  of  the  amount  involved, 
being  not  to  exceed  $4,000. 

[1]  March  1,  1919,  plaintiffs  filed  a  motion 
In  this  court,  asking  leave  to  amend  their 
petition  by  strlltlDg  out  part  of  tbe  prayer 
therein  as  follows,  to  wit: 

"For  the  sum  of  $85  for  each  month  from 
tbe  period  beginning  tbe  9tb  day  of  April,  1913, 
to  date  of  jadgment  herein,  with  interest  upon 
each  several  mootbly  inBtallmeiit  from  the 
time  of  its  falling  due  and  payable  at  6  per 
cent,  per  annum  until  paid,  together  with  aU 
colts  herein  expended." 

In  support  of  said  motion,  idalntiffs  cite 
section  1274,  Bev.  Stat  1919,  which  reads : 

*^h»  court  may,  at  any  time  before  final 
judgment,  in  (urtheranee  of  Jnstiee,  and  on 
Ba<^  terms  as  may  be  proper,  amend  any  record, 
pleading,  process,  entryt  retam  or  other  pro- 
ceedings," et& 

Learned  counsel  for  plaintiffs  obviously 
fall  to  construe  properly  the  statutory  lan- 
guage as  to  "final  Judgment"  Anderson's 
Diet  of  Law,  p.  460,  deOnea  the  term  thus: 


*lt  baa  long  been  well  settled  fliat  a  lodg- 
ment or  decree,  to  be  final,  must  tcnnlnate  tbs 
litigation  between  tbe  parties  on  the  merits 
of  the  case,  so  that  if  there  should  be  an  af- 
firmance in  tbe  appellate  court  the  court  below 
would  have  nothing  to  do  but  to  execute  the 
judgment  or  decree  already  rendered.  It  has 
not  always  been  easy  to  decide  when  decrees 
in  equity  are  final,  within  this  role,  and  there 
may  be  some  appuent  conflict  In  the  csaea  on 
the  subject  but  in  the  common-law  courts  the 
question  has  never  been  a  difficult  one.  If  the 
Judgment  is  not  one  which  disposes  of  tbe 
whole  case  on  its  merits.  It  is  not  flnaL  Con* 
sequently  it  has  been  luiformly  held  that  a 
judgment  of  reversal  with  leave  for  farther 
proceedings  in  tbe  court  below  cannot  be 
brought  before  tbe  Supreme  Court  on  a  writ 
of  error," 

Plaintiffs  cite  section  1277,  Rev.  Stat  1819. 

to  the  effect  that— 

"After  final  Judgment  rendered  in  any  cause, 
the  court  may,  in  furtherance  of  justice,  and 
on  such  terms  as  may  be  Just,  amend  In  affirm- 
ance of  such  Judgment  any  record,  pleading, 
process,  entries,  returns  and  other  proceedings 
in  such  cause,"  etc 

[2]  It  is  hardly  necessary  to  state  that  this 
action  refers  solely  to  the  court  In  which  tbe 
final  judgiuont  was  eutered,  and  not  to  courts 
of  appeal.  The  courts  of  last  resort  In  this 
state  uniformly  have  so  construed  this  role  In 
accordance  with  the  above  that  no  cUatlODS 
of  authority  are  necessary. 

For  reasons  herein  stated,  tbe  motion  to 
amend  must  be  overruled. 

In  considering  the  mllng  of  the  trial  court 
in  sustaining  defoidants*  draiurrers  to  the 
petition,  we  need  but  say  that  a  similar  salt 
was  Instituted  by  plaintiffs  on  August  26, 
I91S,  against  the  defendants  herein.  The  pe- 
tition in  tbe  former  case  was  not  materially 
different  from  the  one  in  the  case  at  bar.  In 
the  former  suit  demurrer  to  the  petition  was 
sustained  by  the  trial  court,  and  the  ruling 
was  affirmed  by  this  court  Toung  v.  Home 
Telephone  Co.,  201  S.  W.  635.  Tbe  questions 
involved  In  the  present  case  are  tbe  same  as 
those  determined  in  that  case. 

A  careful  consideration  of  the  Instant  ease 
fails  to  convince  us  that  the  holdings  of  this 
court  In  tbe  former  case  should.  In  any  way, 
be  changed  or  modlfled. 

The  Judgment  la  affirmed. 
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KRIB8  V.  UNITED  ORDER  OP  FOR- 
ESTERS.  (Ns.  I70S5.) 

(St.    Louifl    Coart    of    Appeals.  MisMorL 
Feb.  8,  1921.  Bebearing  Denied 
July  16,  1921.) 

1.  Insurance  <S=^7tl,  791  (I)— Certlfloftta  U- 
'  sued  by  forelBn  Insuranoe  compai^  held  as- 

SMsnent  Inseraaoe  coitraot. 
TbODffh  insarer  wab  a  forelfn  frateTDal  or- 
der antborised  to  do  bttsinesa  within  the  state, 
certificates  iaaucd  hj  it,  whwebj  it  agreed  to 
pay  only  the  wnoont  realiied  from  one  asBesa- 
ment  on  its  members  holding  certificates  of 
that  class,  were  contracts  of  insurance  on  the 
assessment  plan  within  Bev.  St.  1919,  {  6155, 
requiring  such  certificates  to  specify  the  exact 
amount  which  the  insarer  thereby  promises  to 
pay,  so  that  insarer  is  liable  for  the  face  of 
the  certificfttei,  thongh  tt  ezeceded  the  amoont 
realised  from  one  assessment. 

2.  Insurance  <i=9809  — Misrepresentatleas  ao 
defense  to  assessment  contract  Insnraaeo  aa- 
less  premtams  are  returned. 

Ser.  St.  1919,  {  0146,  prohiMting  the  de- 
fense of  miarepresentations  in  obtaining  the 
'  insurance  onless  insorer  returns  or  tenders  the 
premioms  received,  applies  to  a  contract  of 
assessment  insurance  issued  by  a  foreign  fra- 
ternal benaflt  society,  In  view  of  aeetion  6101. 

S.  Appeal  and  errer  «=»I052(8),  1068(3)— Er- 
rers  retatlao  to  defense  not  ■aiatafaable  an 
aet  prejHdiolal  to  defsndaat 

Where  insarer  was  not  entitled  to  rely  on 
misrepresentations  in  procuring  the  insurance 
as  a  defense,  errors  in  the  admisBion  of  evi- 
dence Or  in  the  instructions  relating  to  such 
defense  are  not  prejudicial  to  defendant. 

On  Motion  for  Rehearing. 

4.  insuranoe  «=9688— Fraternal  bsneflt  soole^ 
assessment  contract  Is  subject  to  requirement 
of  return  premlnms  before  alleoiag  misropre- 
aentatloas. 

Though  fraternal  beneficiary  assodations 
are  exempted  from  prorisions  of  Bev.  St.  1919, 
I  6146,  requiring  return  of  premioms  aa  a  con- 
dition precedent  to  defending  for  miorepre- 
■entatioDa  In  procuring  tbe  faiBurance,  audi 
associations  are  subject  to  that  aeetion  with 
reference  to  certifieatea  of  aaseasment  insur- 
ance iasned  by  them. 

Appeal  from  St  Lonla  Otiflnlt  Ooort;  Kent 
K.  Koenwr,  Jndffe. 
**Not  to  be  (totally  pnbUshed.*' 

Action  by  Henry  Eribs  against  the  XTnited 
Order  of  Foresters.  Judgment  for  the  plain- 
tiff, and  defendant  appealed  to  the  Sapreme 
Court,  which  transferred  the  cause  to  the 
Court  of  Appeals  (222  8.  W.  1005).  Affirmed. 

Pouglaa  W.  Robert,  oC  St  Louis,  for  ap- 
pellant 

Conrad  Paeben,  of  St.  Lonla  'Tamea  T. 
Roberts,  of  St.  Loula,  of  counael),  tm  re- 
spondent. 


AUJDN,  J.  rails  causa  bas  beat  tiled  flTa 
times  In  the  drcolt  court,  and  this  Is  Its 
third  appearance  in  this  court  On  the  first 
trial  plalnttfl  suffered  ft  nnuuit,  and  on  ap- 
peal to  tUs  oouit  tbe  judgment  was  rerened, 
and  the  cause  remanded  for  a  new  triaL 
Krlbs  V.  United  Order  of  Foresters,  171  Ua 
App.  87,  163  S.  W.  671.  OAe  second  trial  in 
the  clrcDtt  eonrt  retnlted  In  a  verdict  and 
Judgment  for  tbo  defendant,  and  on  plaln- 
tifTs  appeal  to  tills  court  that  Judgment  was 
reversed,  snd  the  cause  remanded.  See 
Krlbs  V.  United  Order  of  Foresters,  191  Mo. 
App.  624,  177  S.  W.  706.  It  appears  that  on 
the  third  trial  below  there  was  a  verdict  for 
plaintiff  which  was  set  aside  by  the  trial 
court,  and  that  a  fourth  trial  resulted  in  a 
hung  Jury.  On  the  fifth  and  last  trial  In  the 
circuit  court  there  was  a  vraiUct  and  Judg- 
ment for  plaintiff  In  the  sum  of  ¥4,250.50, 
and  the  defendant  appealed  to  the  Sapreme 
Court.  The  Supreme  Court,  holding  that 
the  Jurisdiction  of  the  appeal  was  In  this 
court  transferred  the  cause  here. 

The  defendant  is  a  corporation  oi^nlzed 
under  the  laws  of  the  state  of  Wisctmsin  aa 
a  fraternal  order,  and  aa  such  was  licensed 
to  transact  business  in  Oils  state.  The  action 
Is  on  three  certificates  of  life  Insurance  for 
$1,000  each,  the .  petition  being  In  three 
counts.  The  certificates  were  Issued  by  the 
defendant  to  the  insured.  William  T.  Eribs, 
on  or  about  November  1,  1008;  the  plaintiff 
her^,  Henry  J.  Krlbs,  and  <me  lixzie  Oib< 
son,  uncle  and  aunt  teQ>ectiTely  of  the  iu- 
imredt  being  des^nated  as  benefldariea 
therein.  The  ca-Uflcntes  are  identical  In 
form,  and  In  eadi  defiendant  agrees  to  pay 
to  the  beneOdaries  therein  named,  on  the 
death  of  the  insured,  "the  net  amoant  real- 
ized by  said  order  in  its  term  insurance 
fund  from  one  assessment  upon  all  its  mem- 
bers holding  limited  term  benefit  certificates 
on  lbs  natural  premiiun  plan,  but  not  exceed- 
ing the  sum  of  one  thousand  dollars,  less 
such  sums,  if  any,  tliat  may  have  been  paid 
to  sudi  member  on  account  of  disability  ben- 
eflta" 

All  of  the  asaebsments  due  and  payable  up- 
on the  certlflcates  were  paid  by  the  Ins  lived 
to  the  date  of  hia  death  on  February  18, 1010. 
Upon  demand  on  defendant  for  the  payment 
of  the  Insurance  vouchsafed  by  the  certifi- 
cates, defendant  declined  to  pay  more  than 
the  sum  of  $380.60  upon  the  three  certlfl* 
cetes;  this  being,  as  defendant  claimed,  the 
net  amount  realized  by  one  assessment  luwn 
all  <tf  Its  members  holding  like  certlflcates. 
Thereupon  lizzie  Gibson  assigned  her  Inter- 
est in  the  certlflcates  to  the  plalntUt  herein, 
who  Instituted  this  action. 

Defendant,  by  Its  answw,  {deads  tbet  it  is 
a  frat^nal  benaflt  association;  that  In  no 
event  Is  idalntlff  entitled  bo  recover  more 


tPmeUMr 


see  sune  topic  aad  KVr-NUUBBB  la  all  Xey-Munbered  Dlcmu  aad  ladut* 


Digitized  by 


Google 


90 


283  SOUTHWESTERN  BEPORTEB 


than  tbe  mnonnt  of  one  nBsessmeat  tm  aU 
of  its  members  holdli^  like  certificates, 
which,  It  Is  said,  Is  f8S0.6a  And  tbe  answw 
further  sets  up  In  defoise  that  the  certifl- 
catee  were  obtained  by  fraudulent  misrepre- 
sentations aa  tbe  part  of  the  insured,  in  that 
be  made  cotaln  false  answns  in  his  i^>pU- 
catlon  for  the  Insurance,  bjr  reason  whereof 
the  certificates  were  null  and  Told  ab  Initio. 

The  errors  assigned  on  ttils  appeal  are  to 
the  action  vt  the  trial  court  in  oTermllng  de- 
fCTdant'e  demurrer  to  the  erld^ce,  In  glvint 
Instructions  Mos.  1  and  2  of  Its  own  motiffli, 
in  giving  Instruction  Na  5  at  plaintiff's  re- 
quest, In  refusing  to  give  InstructlonB  C,  D, 
E,  F,  G,  H,  I,  and  J  offered  by  defendant,  and 
In  admitting  certain  testlmDny  over  defend- 
ant's objections. 

It  is  unnecessary  to  consider  these  assign- 
ments of  error  separately  and  In  detail  since 
tbe  determination  of  certain  questions  In  the 
case  win  dispose  of  all  of  them. 

[1]  In  the  first  place,  as  t»  the  character 
of  this  Insurance,  we  may  say  that,  altbougb 
It  appears  that  the  defendant  Is  a  foreign  fra- 
ternal order  authorised  to  do  business  in  this 
state,  nevertheless  on  former  appeal  this 
court,  In  an  opinion  by  Nortonl,  J.,  held  that 
the  certificates  here  InvolTed  are  contracts  of 
insurance  on  the  assessment  plan;  that,  with, 
reject  to  this  species  of  insurance  the  de- 
fendant was  engaged  In  issuing  Insurance , 
contracts  on  the  assessment  plan.  See  Krlbs 
V.  United  Order  of  Foresters,  191  Mo.  App. 
524,  177  S.  W.  766.  As  we  said  on  the 
former  appeal,  the  cbaracter  of  the  insur- 
ance involved  is  not  to  be  determined  by  the 
character  of  the  defendant  corporation,  but 
by  the  nature  of  the  contracts  of  Insurance 
which  It  issued.  And  because  it  appeared 
that,  under  the  terms  of  the  certificates  and 
defendant's  by-laws,  the  amount  to  be  paid 
on  each  certificate  was  made  to  d^tend  upon 
the  collection  of  an  assessment  on  persons 
holding  fiimllar  contracts,  we  held  that  these 
contracts  are  to  be  deemed  contracts  of  In- 
surance on  tile  assessment  plan,  and  subject 
to  the  ^oTisions  of  section  6850.  Rev.  Stat. 
1909  (section  6U6,  Bev.  Stat  1919),  which,  as 
section  7901,  Rev.  Stat  1899,  was  in  force  at 
the  time  of  the  Issuance  of  these  certificates. 
See  Kribs  t.  United  Order  of  Porestters.  191 
Mo.  App.  S24,  loc:  dt  »1  et  seq.,  177  S.  W. 
766. 

We  adhere  to  the  mmdnslon  which  we 
reached  touching  this  mattm  on  said  former 
appeaL  We  see  no  reason  for  disturbing 
that  ruling.  As  said  in  the  opinion  on  that 
appeal  (191  Mo.  App.  624,  177  S.  W.  766),  It 
appears  that  the  defendant  though  conduct- 
ing a  fraternal  insurance  business  on  the 
whole  life  plan,  erected  within  the  order  a 
special  class  of  Insurance  known  as  Its  lim- 
ited term  insurance  on  the  natural  premium 
plan,  the  certificates  in  suit  being  of  that 
daju,  and  that  tbe  certificates  issued  by  de- 


fendant on  that  iflaa  were,  under  our  law, 
contracts  of  insuranoe  on  tlw  assessment  plUL 
It  is  unnecessary  to  aet  out  at  length,  tha 
reasons  for  that  ruling,  whldi  fully  appear 
from  the  opinion  of  Nortonl,  supra.  Nor 
do  we  re^ird  that  fatdding  as  Inconslstait 
with  the  recent  deddon  of  this  court  fax  Wil- 
son T.  Brothtt'bood  of  American  Teomen, 
223  S.  W.  992 ;  for  the  certificates  InrolTed  In 
tbe  case  before  us  were,  as  said,  issued  In 
1906,  before  tbe  amoidnient  of  1900  (Laws 
1909,  p.  871),  and  before  the  mactment  of 
tbe  fraternal  Insurance  law  of  1911  (Laws 
1911,  p.  284  et  seq.);  whereas  the  certificate 
in  the  Wilson  Case  was  Issued  in  1915,  and 
was  consequently  affected  by  said  amend- 
ment and  by  the  act  of  1011.  For  the  rea- 
sons noted  In  the  opinion  In  the  Wilson  Case, 
we  think  that  decision  therein  Is  without  In- 
fluence here.  And  since,  as  we  held  on  the 
last  appeal,  and  as  we  now  hold,  these  certif- 
icates are  to  be  taken  as  contracts  of  in- 
surance on  the  assessment  plan,  our  statute 
expressly  requires  that  they  specify  the  eraet 
amount  of  money  which  the  Insurer  thereby 
promises  to  pay ;  tbe  statute  becoming  a  part 
and  parcel  of  ea.ch  contract.  And  in  this 
view,  as  held  on  the  last  appeal,  if  plaintiff 
prevails,  he  Is  entitled  to  recover  51,000  and 
Interest  on  each  certificate.  Krlbs  v.  United 
Order  of  Foresters,  191  Mo.  App.  loc  dt 
177  S.  W.  766. 

What  we  have  said  disposes  of  the  cont^- 
tlon  of  defendant  that  if  liable  at  all.  It  Is 
only  liable  for  $3«).Q0.  Furtbmnore,  tbe 
asslgnmrat  of  errcHT  as  to  the  ruling  below 
on  defendant's  demurrer  to  the  evldaice  ii 
obviously  without  merit 

This  disposes  also  of  the  assignment  of  er^ 
ror  relating  to  the  giving  of  plalntlfTs  in- 
struction No.  5,  which  simply  told  the  Jury, 
in  effect  that  If  they  foimd  for  plaintiff 
then  to  return  a  verdict  for  $1,000  and  inter- 
est on  each  count.  likewise  what  we  have 
said  disposes  of  the  assignments  of  error  as 
to  the  refusal  of  the  court  to  give  instruc* 
tians  O;  D,  and  B  offered  by  defendant  By 
the  first  of  these^  instruction  C,  It  vnu  soogbt 
mer^  to  tell  tbe  jury  that  defoidant  to  a 
fraternal  assoclatlcm  and  has  complied  with 
tbe  laws  of  this  state.  There  was  no  error  In 
refusing  audi  instruction.  Instructions  D 
and  E  proceeded  upon  the  theory  that  the  re- 
covery was  limited  to  fSSaHO.  For  the  rea- 
sons staled  above,  these  vere  prcq^eriy  re- 
fused. 

[2]  The  other  assignmmtB  of  wror  pertain 
to  the  giving  of  instructions  Nob.  1  and  2, 
given  by  the  court  of  Its  own  motion,  and 
the  refusal  of  certain  Instructions  offered  by 
defendant.  All  at  these  instructions  pntain 
to  tbe  defense  of  misrepresentation  set  up 
by  defendant  As  to  this  defense,  however, 
defendant  is  met  with  the  proposition  that 
since  these  certificates  are  contracts  of  In- 
surance on  the  fiBnniBnicnt  plan^  defendant 
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was  and  U  predoded  from  awertlns  such  de- 
fense by  reason  of  tbe  Caet  ttiat  d^ndant 
bas  not  tendered  bade  tbe  premium*  paid, 
»nd  has  not,  at  or  before  the  trial,  deposited 
BQCh  premlnms  In  court  for  the  benefit  of  the 
plaintur.  OVnichlns  this  matter,  aee  seetton 
6U0,  Ber.  Stat  1900  (section  6146,  Ber.  Stat. 
191W,  vtbidh  provides  as  followa: 

"Defente  in  Cote  of  Suits. — In  raits  broiiKht 
ai>on  life  policies,  heretofore  or  hereafter  issued, 
no  defense  based  upon  misrepresentation  in  ob- 
taining or  securing  tbe  same  shall  be  valid,  un- 
I«M  the  detaidant  shall,  at  or  before  tbe  trial, 
deposit  In  eonrt  for  the  benefit  of  the  plain- 
tUEs,  Uie  premitUDB  received  on  such  poUdcs." 

The  last-moitioned  section  Is  a  part  ot 
article  2  of  chapter  61,  Rev.  Stat.  1909,  on 
"Ufft  and  Aoddent  bwurance^;  but  by 
section  6969  of  article  S  of  chapter  61,  Rev. 
Stat  1909  (section  6164,  Rev.  Stat  191^ 
said  artlde  8  dealing  wltti  insurance  on  the 
assessment  lOan— It  is  expressly  provided 
that  aU  foreign  oompanles  doing  business  Iq 
this  state  under  tbe  pnrrisloiis  of  that  article 
shidl  be  subject  to  the  provisions  <tf  certain 
sections,  Includ^  section  6940,  aniwa. 

[8]  Since  defendant  has  not  tendered  back 
the  pranlnms,  or  deposited  than  In  court  for 
the  benefit  of  plaintlfT,  and  since  def^dant. 
In  issuing  these  certificates,  was  doing  busi- 
ness on  the  assessment  plan,  and  hence  was 
subject  to  our  law  relating  to  insurance  on 
the  assessment  plan,  the  defuse  of  misrepre- 
sentation lit  obtaining  ttie  certificates  was 
not  open  to  the  defendant.  Consequently  de- 
fendant Is  in  no  position  to  urge  error  in  the 
giving  or  refusing  of  instmctionB  relating  to 
sucb  defense.  Such  errors,  If  any,  were 
harmless.  And  likewise,  since  tbe  testimony 
said  to  have  been  erroneously  admitted  per- 
tained to  the  defense  of  misreivesentation, 
defCTdant  cannot  complaitt  of  the  admisrtop 
thereof. 

These  riewa  result  In  the  afflrmanoe  of  tbe 
Judgment,  and  it  la  so  ordered. 

BCTKOLDS.  P.  J.,  and  BEX:kbr,  J., 
concur. 

On  Motion  for  Beihearing. 

AT^TiTCN,  P.  3.  [4]  In  connection  wtOi  Its 
motion  for  rdieering  the  appellant  refers  to 
the  dedflfon  of  the  Supreme  Onat  In  State 
ax  r^  Brot3ierhood  of  American  Teomen  v. 


Reynolds  et  aL,  229  S.  W.  10S7,  wherein  the 
Smirane  Omirt,  on  oBrttoraxi,  ^oashed  the 
record  of  this  court  in  Wilson  v.  Brother- 
hood of  American  Xeomen,  223  S.  W.  992.  In 
the  Wilson  Case  we  held  that  the  defense  of 
misrepresentation  <m  tbe  part  of  the  plain- 
tiff  in  securing  the  Insurance  was  not  avall- 
aUe  to  tbe  defendant  for  the  reason  that  tbe 
defendant  had  not  returned  or  tendered  back 
the  preminnis  recdved  by  it  Tills  ruling  of 
ours  did  not  proceed  upon  tbe  theory  that 
fraternal  beneficiary  associations  are  within 
tbe  purview  of  secfl<m  6940,  Rev.  Stat  1909 
(section  6146,  Bev.  Stat  1919);  for  obviously 
such  assodatlonB  are  exempted  from  tbe  pro* 
visions  of  that  statute.  But  our  ruling  In 
tbe  Wilson  Case  proceeded  upon  tbe  theory 
that,  in  tbe  absence  of  any  statute,  It  was  in- 
cumbent upon  the  defendant  to  return  or 
tender  the  premiums  as  a  condition  preced' 
ent  to  the  right  to  make  such  defense.  Wtl- 
son  V.  Brotberbood  of  American  Yeomen,  223 
3.  W.  992,  and  authorities  there  cited.  How- 
ever, the  matter  Is  not  of  particular  conse- 
quence bwe.  It  Is  obvlons,  we  think,  that 
the  decisitm  of  the  Supreme  Court  In  tbe 
WUsm  Oase  on  certiorari  cannot  affect  the 
question  presented  In  the  case  before  us,  un- 
less It  be  that  we  are  wrong  in  holding  that 
In  Issuing  tbe  certificates  here  sued  upon  the 
defotdant.  was  writing  Insurance  upon  the 
assessment  plan.  If  we  are  correct  in  our 
mllng  In  that  matter,  then  we  think  that 
with  respect  to  this  Insurance  tbe  defendant 
is  to  be  treated  as  an  assessment  company. 
And  it  cannot  be  disputed  that  Insurance 
companies  doing  business  on  the  assessment 
plan  are  exivessly  made  subject  to  the  pro- 
visions of  said  section  6145,  Rev.  Stat  1919. 
It  Is  true  that  this  defmdant  is  a  firatemal 
ord«,  but  as  bdd  on  the  fwmer  appeal  in 
this  case  (Krlbs  United  Order  of  Forest* 
ers,  191  Ma  App.  524,  177  S.  W.  766),  since 
It  appears  that  fb^  amount  to  be  paid  on 
eadi  of  these  certificates  Is  made  to  depoid 
upon  the  collection  of  one  assessment  on  per- 
sons  bidding  similar  contracts,  we  are  of  tba 
oitolon  that  with  respect  to  this  particular 
class  of  Insnranoe  In  which  the  defendant 
was  engaged,  it  was  dxMg  tbe  business  of 
an  assessment  company  and  should  be  here 
dealt  with  accordingly. 

With  the  concurrence  of  Uie  olber  Judges, 
0M  motion  for  rehearing  Is  overmled. 
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QUINT  V.  LOTH-HOPFMAN  CLOTHING 

CO.    <No.  I665S.) 

(St  lioois  Court  of  Appeals.   Missouri.  Jol; 
11, 1821.   Rehearing  Denied  July 
20,  1021.) 

1.  Aocsount  stated  «=sl9(3)— Evltfanoe  IbsdIR- 
oisDt  to  ostablUh  batwooa  MdoontB  and  em- 
ployer. 

Iq  an  action  by  a  salesman  to  recover 
commissions  due  h^,  less  dedactions  on  bis 
drawing  account,  eTidence  held  not  to  bave 
condasively  estabusbed  a  stated  account  be* 
tween  salesman  and  defendant  employer  on 
cither  of  t^o  occasions,  the  qnestlon  of  the 
existence  of  saeb  an  account  being  for  the 
jury  under  the  eridence. 

2.  Account  stated  ®=3i— "Account  stated^"  a 
new  contract  Involving  a  promise. 

A  stated  account  is  a  new  contract,  and 
involves  a  meeting  of  the  minds  of  the  parties, 
an  essential  element  befog  a  promise,  either 
express  or  impUed,  to  pay  the  balance  atnick 
and  agreed  upon  aa  correct 

[Bd.  Kote.— ]>*or  other  definittons,  eee  Words 
and  Pbrasea,  Tiatt  md  Seeemd  fieriea,  Aceonnt 
Stated,] 

3.  Trial  «BBl4f-4>ily  wbem  avidene  Hdli- 
peted  la  direotloa  of  vertM  warraated. 

Only  where  the  evidence  la  nndiapnted  ia 
the  court  warranted  in  Instructing  the  jury  to 
return  a  verdict  for  plaintiff  In  an  'acti<m  on 
an  account  stated. 

4.  Aeooaat  stated  «:s>i»(3)— Evideaoe  Mi  not 
te  skew  maoliMlvely  thera  wm  aoaeant  atat- 
od  en  apeoHled  oecaaloii. 

In  an  action  by  a  salesman  to  recover  com- 
missions due  him  less  deductions  on  Us  draw- 
ing account  evidence  held  ineufScient  to  show 
conclusively  that  there  was  an  account  stated 
between  the  parties  at  a  time  when  plaintiff 
agreed  to  pay  a  part  of  the  drawing  scconnt 
of  his  brother,  also  a  salesman  for  defendant 
on  express  condition  that  defendant  would  al- 
low him  interest  on  his  own  account. 

Appeal  from  St  Louis  Circuit  Court; 
Frsuklin  Ferrlss,  Judge. 

Action  by  Leo  Quint  against  the  Loth-Hoff- 
man Clothing  Company.  From  judgment  for 
plaintiff,  defendant  appeals.  Kerersed,  and 
cause  remanded. 

Sale  &  Frey  and  David  Goldsmitb,  all  of 
St.  Louis,  for  appellant 
Thomas  S.  McPheeters,  at  St  Louis,  for 

respondent. 

BIGOS.  C.  This  action  upon  an  account 
stated  resulted  in  a  verdict  and  Judgment  for 
plaintiff  for  the  fall  amount  claimed  by  rea- 
son of  a  peremptory  instruction  given  by  the 
lower  court  of  its  own  motion  to  the  effect 
that  the  verdict  of  the  jury  must  be  for  the 
plaintiff  for  the  amount  sued  for.  Defendant 
appeals,  aasertliis  tlut  the  acUon  of  the 


court  was  not  justtded  under  the  facts  of  the 
case  as  disclosed  by  the  evidence. 

The  petition  was  in  two  counts,  erne  based 
on  a  stated  account  and  the  other  on  an  open, 
account  At  the  close  of  plaintiff's  case  he 
dismissed  his  claim  upon  the  open  account 
and  stood  upon  the  first  count  of  the  peti- 
tion, which  is  based  upon  an  account  alleged 
to  have  been  stated  on  or  about  October  31. 
1917,  in  the  sum  of  fMlB.82. 

Defendant's  answer  was  a  general  dmlal, 
coupled  with  a  etpedal  defense  to  the  effect 
that  an  account  was  stated  between  plain- 
tiff and  defendant  In  Ainrtl,  1918,  and  that 
stated  account  It  was  agreed  that  defendant 
was  Indebted  to  lAalntlff  in  the  sum  of  VL- 
204.4T,  and  it  is  alleged  that  defendant  bad 
paid  said  Stan  in  full  satisfaction  of  plalntUTs 
claim. 

The  plaintiff  was  employed  by  defradant  u 
a  traveling  salesman  under  a  contract  by 
which  he  received  a  pommlssion  of  S  per 
c«it.  on  all  goods  sold  by  blm  and  delivered 
by  the  defendant  The  plaintifTs  brother, 
Harold  Quint,  was  also  employed  by  de- 
fendant under  the  same  character  of  contract. 
In  January,  19IS,  after  the  plaintiff  had  re- 
turned from  the  road  where  he  had  been 
selling  defendant's  goods  during  the  fall 
season  of  1917,  and  after  bis  brother  Harold 
Quint  had  left  the  employ  of  the  defendant 
and  while  the  plaintiff  was  In  the  office  of 
the  defendant  company,  its  president*  iSx, 
Loth,  handed  him  a  statement  of  his  account 
dated  October  SI,  1917,  and  which  covered 
plaintiff's  commissions  earned  during  the  fall 
of  1917.  Tbia  account  was  In  the  ordinary 
form  shovring  credits  and  deUts,  and  it  ap- 
peared therefrom  that  there  were  commia- 
slons  due  the  r^ntlff  amounthog  to  the  sum 
of  ¥3,308.63,  from  which  the  plaintiff  had 
drawn  ^,888.81,  leaving  a  balance  due  of 
$1,419.82.  According  to  plaintiff's  testimony 
Mr.  Loth,  at  the  same  time  that  he  gave  him 
a  statement  of  his  account,  also  handed  blm 
a  statement  of  his  brother's  account  which 
showed  that  his  brother  \vas  overdrawn  to 
the  extent  of  $590,  which  account  plaintiff 
testifies  be  sent  to  his  brother,  who  was  in 
the  army,  and  that  no  conversation  took  place 
at  that  time  between  Mr.  L«tli  and  the  plain- 
tiff with  reference  to  the  payment  of  his 
brother's  account  Mr.  Loth  testified  that  on 
this  occasion  he  handed  the  plaintiff  his  state- 
ment and  also  a  stat^neht  of  his  brother's 
account  and  said  to  blm: 

"Here  Is  a  statement  of  you  account  and 
also  Harold's  aceooat;  the  amount  that  Harold 
baa  overdravfn  I  will  deduct  from  the  amount 
that  is  owing  to  yoo,  and  I  will  give  you  a 

check  for  the  balance." 

Mr.  Loth  testified  that  the  plaintiff  then 
said: 
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It  was  uncontradicted  that  the  plaintiff 
tbereafter  coDtlnued  to  work  for  the  defend- 
ant and  made  another  trip  on  the  road  in 
the  spring:  of  1918>  and  that  defendant  mail- 
ed to  him  ft  check  for  $82&94.  which  was 
the  amount  of  the  plalntUTB  account  leas  the 
overdraft  of  h|8  brother,  which  check  was 
returned  to  the  defendant  for  the  reason  that 
It  was  Insufficient,  as  the  plaintiff  claimed 
that  he  had  nothing  to  do  with  his  brother's 
accoimt  Nothing  more  was  done  about  the 
matter  ontU  plaintiff  again  returned  to  the 
defendant's  oflSce  In  April,  1918,  wbeo  there 
was  another  eouTeraatlQn  between  the  plain, 
tjff  and  the  president  ot  the  companr.  Ac- 
cording to  plalntUTs  version  of  this  conversa- 
tion, Mr.  Loth  saiS  to  him  that  he  had  charg- 
ed the  overdraft  <^  bis  brother  Harold  to  his 
account,-  and  that  jdalntiff  told  blm  be  bad 
nothing  to  do  with  Ida  broQiec'saeconiit;  Hiat 
be  refused  to  pay  tbe  overdraft,  and  that  Mr. 
Loth  then  said  to  blm  that  there  were  some 
personal  Items  on  Harold's  Account  amotmting 
to  $215.35  which  thedefradant  company  bad 
paid  out  for  Harold  cm  account  of  clothes, 
doctor  bills,  etc„  and  which  had  nothing  to 
do  with  tlie  bnafness  of  the  def^dant,  and 
which  Mr.  Ijoth  said  the  company  should  not 
stand.  Plaintiff  testified  tliat  in  reply  to 
that  proposition  he  said: 

"Well,  I  will  tell  you,  I  won't  Iw  small  abont 
this  matter.  I  will  stand  those  personal  items, 
providing  yoo  pay  6  per  cent,  on  the  money 
that  has  beat  dne  me  dnee  October  SL,  1917." 

Plaintiff  testified  that  Mr.  Loth  did  not 
say  anything,  but  that  he  went  into  the  ofBce 
and  rettmed  with  two  checks,  one  for  $828.- 
94,  and  being  tbe  same  check  that  had  been 
previously  sent  to  plaintiff  and  returned  by 
him,  and  the  second  check  for  (375.03,  mak- 
ing a  total  of  $1,204.47 ;  tliat  defendant  also 
had  a  statement  of  account,  on  which  he  had 
entered  the  Item  $215.30,  being  the  personal 
Items  on  the  account  of  Harold  Quint,  and 
which  showed  a  balance  due  plalntifT  of  $1,- 
204.47.  Plaintiff  teKtided  that  these  checks 
were  given  to  him ;  that  after  looking  nt  the 
check  and  the  account  he  found  that  it  did 
not  Include  the  interest  on  his  total  account ; 
that  he  then  went  into  the  office  of  Mr.  Loth 
and  said: 

"  'Mr.  Loth,  this  check  does  not  indnde  is- 
tereat;'  and  he  said,  'Well,  it  Is  oa\y  a  small 
matter;  I  will  think  it  over  and  pat  It  on  your 
next  statement;'  and  I  said.  *No;  I  wouldn't 
care  to  liave  it  that  way;  I  want  It  on  this 
statement  and  settle  tUs  now;'  and  be  re- 
tOsed  to  do  it  So  I  laid  bodi  the  checks  on 
bis  desk  and  walked  out  of  the  office." 

Mr.  Loth  testified  with  reference  to  this 
conversation  In  April,  1918,  that  he  told  the 
plaintiff  that  Mr.  Hofftaian,  the  uncle  of  plain. 


tiff,  and  who  was  connected  with  the  business, 
had  told  him  that  the  firm  would  not  loee 
anything  on  account  of  Harold  Quint  as  a 
salesman;  that  plainUff,  Leo  Quint,  would 
make  good  Harold's  losses,  and  that  he  said 
to  plolnticr  that,  as  to  the  personal  items 
that  had  been  paid  tor  Harold  in  the  way  of 
doctor  bills,  tailor  bills;  insurance  etc,  he 
wouldn't  expect  tbe  firm  to  stand  fOr  these 
itoos,  and  Out  plaintiff  tlien  said:  **Wliat 
does  that  amount  to?"  and  that  the  witness 
then  gave  htm  an  itemised  account  amounting 
to  $210.30,  and  that  plaintiff  then  said:  "I 
will  pay  this  portion  of  it,  and  I  will  not  pay 
any  more."  Tlie  witneas  thai  testified  that  he 
drew  an  additional  check  tor  $375.53,  and 
handed  this  check,  together  with  the  chedc 
toT  $828M,  making  a  total  of  $1,204.47,  and 
also  a  statement  of  the  account  to  plaintiff, 
which  he  acc^ted  and  went  out  of  the  in- 
ner office  of  the  company ;  that  shortly  there- 
after the  plaintiff  came  Into  his  (Mr.  Loth's) 
office  and  stated  that  he  wanted  interest  on 
his  money,  and  ttiat  tbe  witness  told  him  it 
was  a  very  small  amount,  and  that  he  would 
consider  it.  but  that  he  finally  turned  It  down, 
and  plaintiff  brought  back  the  checks  and 
laid  them  on  his  desk,  and  said  he  would  not 
pay  any  of  his  brother's  accounts. 

fl]  Plaintiff  asserts  that  the  foregoing  evi- 
dence shows  conclusively  that  an  account  was 
stated  between  the  parties  by  tbe  first  con- 
versation referred  to  in  January,  1918.  De- 
fendant drales  this,  and  contends  that  the 
evidence  conclusively  shows  that  an  account 
was  stated  by  the  parties  by  the  second  con- 
versation and  agreement  made  in  April,  1918, 
followed  by  a  payment  thereof.  We  do  not 
think  the  position  of  either  party  sonnd.  In 
that  the  evidence  did  not  C(mcluslvely  estab- 
lish a  stated  account  between  these  Arties 
on  either  occasion. 

[Z]  A  stated  account  is  a  new  contract, 
and  involves  a  meeting  of  tlie  minds  of  the 
parties.  One  of  its  esseitlal  elements  Is  a 
promise^  either  express  or  implied,  to  pay  the 
balance  struck  and  agreed  upon  as  being 
correct   It  has  been  defined  thus : 

"An  agreement,  between  parties  who  have 
had  previous  transactions  of  a  monetary  char- 
acter, that  aU  of  the  Items  of  the  accounts 
representing  such  transactions  are  true,  and 
that  the  balance  struck  Is  correct,  together 
with  a  promise,  express  or  implied,  for  Ute 
payment  of  such  balance."  1  Am.  Mpng.  "Bwj. 
Law  (2d  Ed.)  p.  437. 

In  Abbotf  B  Trial  Evidence  (2d  Kd.)  p.  068, 
it  la  stated: 

"If  defendant*B  express  assent  to  the  account 
Is  proved,  he  may  prove  In  his  own  favor  ell 
that  was  said  by  him  In  the  same  convnsa- 
Uon  that  in  any  way  qualifies  or  ex)>lains  the 
statement  already  in  evidence,  .or  modifies  tiie 
use  that  plaintifE  might  otherwise  make  of  it 
*  *  *  U  the  express  promise  or  assent  is 
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not  Bhown  hj  direct  evidence,  the  aeconut  la 
not  condcBlTe,  but  only  Bhifta  the  barden  of 
proof.  The  inference  of  assent  mar  be  re- 
pelled not  only  by  direct  evidence  of  objection 
niade  before  the  account  waa  rendered,  or 
even  after  acting  tm  it,  bat  bj  any  dream- 
Btancea  tendinf  to  ■  contrary  conduaion.*' 

In  the  case  of  Stewart  r.  Railroad,  167  Mo. 
App.  22S,  137  S.  W.  46,  tUs  court  held: 

"In  an  action  on  an  aecoont  stated,  evidence 
that,  on  plaintiff  exhibitioK  the  account  to 
defendant,  the  latter,  while  admitting  the 
correctneaa  of  the  items,  denied  owing  any  la- 
debtedneaa  to  plaintiff,  claiming  that,  nnder  a 
certain  contract  betwe«i  plaintiff  and  defend- 
ant, plaintiff  bad  insured  defendant  against  any 
loss  for  any  acddent  that  might  occur  in  doing 
the  work  out  of  which  the  account  arose,  and 
that  a  workman  had  received  an  injury  in  do- 
ing such  work  and  bad  brought  suit  against 
defendant,  and  that  defendant  refused  to  pay 
the  balance  claimed  by  defendant  as  due,  unless 
plaintiff  would  take  care  of  such  workman's 
claim,  was  inmffldent  to  establish  an  account 
stated,  there  bailor  no  promise  to  pay,  direct  or 
implied." 

It  waa  also  said  in  this  case  that  a  v^wiao 
to  pay  cannot  be  Implied,  In  the  face  of  a  dU 
rect  and  positive  refusal  to  pay,  and  a  denial 
on  the  part  of  the  debtor  that  he  owes  the 
balance  claimed  to  be  du^  as  shown  In  the 
account  ezUbited  to  him. 

In  Butledge  et  al.  v.  Moore,  9  Mo.  037,  an 
actlMi  upon  an  account  stated,  tt  la  ruled 
that  the  acknowledgment  of  the  debt  must  be 
absolute,  and  not  qualified,  and  not  contin- 
gent or  In  the  alternative. 

In  Packing  Ca  v.  Tallant  (a  O)  182  Fed. 
271,  likewise  an  action  upon  an  account  stat- 
ed. It  is  said: 

IPhe  fact  that  there  was  contention  on  Tal- 
lant's  part,  however  groundless,  that  the  sale 
was  to  the  company,  or  for  its  benefit,  and 
that  the  assumption  of  the  account  was  that 
of  the  company,  negatives  the  implication  of 
such  a  promise  by  him.  Accordingly,  it  has 
been  held  that  when  one  to  whom  an  account 
ia  rendered  admlta  the  correctness  of  the  items, 
but  denies  his  liability,  faialating  that  some 
other  person  is  Justly  chargeable,  and  ought  to 
pay.  the  account  does  not  become  an  acconnt 
stated."  1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
446;  Byan  t.  Gross,  48  Ala.  870. 

In  Work  T.  Beach,  53  Hun,  7,  6  N.  T.  Soi^ 
27,  It  Is  taMd  that,  where  an  account  Is  stat- 
ed, and  as  a  part  of  the  transactlcm  an  ex- 
press promise  la  given  to  pay  upon  a  condi- 
tion, any  Implied  promise  which  would  arise 
from  such  statement  of  account  Is  exclnded 
by  reason  of  the  express  contract  And,  fur- 
fber,  that  the  ftict  that  the  balance  was  ad- 
mitted to  be  correct  by  the  def^idant  did  not 
d^nrlve  him  of  the  benefit  of  the  ccnditlon 
with  which  that  admission  was  oouiAed,  that 
he  would  "pay  the  amount  due  wh«i  be  could 
do  so.**  and  that  It  rested  opon  the  plalntiffis 


r  to  show  that  he  was  in  a  condition  to  pay  ttie 
[balance.  In  this  case  (SB  Hun  loe.  dt  lO, 
6  N.  Y.  Snpp.  28)  the  court  says: 

"It  is  true  that  this  transaction  made  this  an 
account  stated  when  the  accounts  were  ap- 
proved by  the  defendant  as  they  were,  and  that 
in  the  absence  of  any  promise  to  pay  the  law 
would  imply  a  promise.  But  where  an  account 
is  stated,  and  as  part  of  the  transaction,  an 
express  promise  Is  given  to  pay  upon  a  con- 
dition, that  excludes  tbe  implied  promise,  be- 
cause an  express  contract  to  do  a  thing  ex- 
cludes the  idea  of  there  being  an  implied  con- 
tract. For  example,  when  a  man  purdiaaes 
goods  and  nothing  la  said  abont  pricea  or  time 
of  payment,  the  taw  Implies  a  contract  to  paj 
tbe  value  of  the  goods  upon  delivery.  If,  how- 
ever, the  purchaser  makes  an  express  promise 
to  pay  in  30  days  after  delivery,  what,  under 
such  circumstances,  becomes  of  the  implied 
promise?  It  is  clear  that  It  does  not  arise. 
So  in  the  case  at  bar.  If  there  had  been  a 
settlement  of  tbe«e  acconnts,  and  rimply  an 
account  stated  had  between  these  parties,  an 
implied  prondse  to  pay  would  naturally  have 
arisen.  Bat  In  connection  with  the  settle- 
ment is  an  express  promise  upon  the  part  of 
the  defendant  to  pay  when  he  is  able.  That  is 
the  condition  upon  which  he  consents  to  the 
accounts,  and  to  the  saie  of  the  securities,  and 
upon  which  he  witbdrawa  his  defense  to  the 
joint  account  Now,  after  the  plaintiffs  have 
accepted  the  withdrawal  of  the  defense  and  the 
sale  of  the  securities,  and  have  accepted  the 
assumption  of  liability  by  the  defendant,  it 
seems  to  be  difficult  to  see  how  tbey  can  es- 
cape the  condition  upon  which  that  liability 
was  incurred.  In  other  words,  they  propose 
to  have  tbe  benefit  arising  from  the  settiement 
relieved  from  tbe  burden  which  was  sped^cally 
attached  to  it  The  mere  fact  that  the  account 
was  duly  admitted  to  be  correct  hj  the  defend- 
ant himself  does  not  deprive  him  ot  the  eon- 
ditiona  with  which  that  admission  was  conned." 

In  Cape  Glrardeaa,  etc..  Railroad  v.  Eim- 
mel,  58  Mo.  S3,  the  Supreme  Court  says  that, 
in  an  action  upon  an  account  stated,  "the 
first  essential  Is,  that  the  balance  be  acknowl- 
edged by  the  party  to  be  charged,"  and  that 
the  assent  or  agreement  to  the  balance  "Is 
the  very  bottom  upon  which  the  right  of  re. 
covery  rests."  See,  also.  Risk  Dale  (Kan- 
sas City  Court  of  Appeals)  188  Ma  App.  726, 
176  S.  W.  529. 

Bearing  In  mind  this  eesentlal  element  of 
an  account  stated,  namely,  an  express  or  Im- 
plied promise  to  pay  the  balance  struck, 
what  Is  tbe  situation  in  the  present  case  as 
to  the  account  being  stated  in  January,  1018T 
From  plalntUTs  verslffli  of  Uie  conreraatloB 
with  Mr.  Loth  at  the  Ume^  there  was  unques- 
tionably an  account  stated.  In  ttiat  Mr.  Loth, 
the  d^tor,  banded  to  plalntUC  a  statemeit 
of  bis  aoeonnt  which  showed  mutual  deUts 
and  oedlts  with  a  balance  due  laalntUC,  and 
said  nothing  about  plaintiff's  paying  tals 
broflier's  overdraft  Plaintiff  does  not  con- 
tend there  waa  an  express  promise  to  pay 
such  balance  at  the  time,  but  snch  would  be 
unnecessary  -In  the  absence  (tf  anything  to 
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the  contrary,  for  tbe  Iftw  would  Imply  a 
promise  to  pay. 

(3]  However,  when  It  comes  to  defoidant's 
version  of  this  conversation  in  January,  1918. 
Mr.  Loth  says  with  reference  to  the  Question 
of  paying  the  balance  that  he  would  deduct 
the  amount  of  the  plaintifTs  brother's  over- 
draft,  and  pay  to  plaintiff  the  balance.  This 
negatives  the  idea  of  an  express  promise  to 
pay  the  full  balance,  and  shows  that  the 
minds  of  the  parties  did  not  meet  upon  the 
question  as  to  whether  the  defendant  was  to 
pay  such  balance.  PlaintifTs  counsel  assert 
Mr.  Loth  had  no  ri^bt  to  ask  plaintiff  to  pay 
bis  brother's  account,  end  that  there  was  no 
obligation  upon  plaintiff  to  do  so.  This  is 
doubtless  true;  still  the  fact  that  Mr.  Loth 
testified  that  he  attached  this  condition  to 
his  obligation  to  pay,  whether  the  condition 
be  warranted  or  unwarranted,  shows  that 
at  the  time  be  dissented  from  paying  the  full 
amount,  and  did  not  at  that  time  agree  to 
do  so.  Conseqoently  the  question  in  this  case 
whether  or  not  thwe  was  an  account  stated 
between  the  parties  embodying  all  of  the  es- 
sential elements  of  sacb  contract  was  a  die* 
puted  qnesticm  of  f&ct,  and  should  have  been 
left  to  the  Jnry.  It  Is  only  where  Oie  erl* 
doice  iB  nndfspated  that  the  conrt  would  be 
warranted  In  Instnictlng  the  jury  to  return 
a  verdict  for  the  plaintiff  In  a  case  of  this 
character.  It  follows  that  the  court  was  not 
Jnstlfled  In  giving  the  paremptotr  InstrQctlCHi 
to  find  for  the  plaintiff. 

(4]  Nor  do  we  think  the  evidence  conclu- 
sively shows  that  there  was  an  account  stated 
between  the  parties  In  April,  1918.  It  is  dear 
from  plaintiff's  testimony  that  at  that  time  he 
only  agreed  to  pay  a  part  of  Ms  brother's  ac- 
count, being  the  personal  Items  referred  to,  on 
the  express  condition  that  the  defendant 
would  allow  him  interest  on  his  a(xonnt  This 
the  defendant  refused  to  do.  and  when  the  a& 
count,  which  took  credit  for  the  amount  of 
plaintiff's  brotb^s  pnsonal  items  to  the  ex- 
tent of  9210.85,  was  iiresented  to  Ghe  plain- 
tiff,  together  with  the  two  checks  In  payment 
thereof,  the  plaintiff,  as  soon  as  he  examined 
sam^  and  found  that  Qie  account  did  not 
give  Um  credit  for  the  intoest  on  iila  ac- 
eoon^  Immedlatctlar  returned  the  account,  to^ 
getber  with  the  checks,  to  the  president  of 
defendant  eomttany.  It  was  practically  one 
transaction,  as  the  plaintiff  took  the  checks, 
retired  txom  the  office  of  ttie  president  ot  the 
company,  and  Immediately  came  ba<&  after 
discovering  that  the  account  did  not  give  blm 
credit  for  Interest,  and  refused  to  aoc^  tbe 
checks.  According  to  this  evidence  the  minds 
of  tbe  parties  did  not  meet,  as  the  agreement 
lacked  plaintiff's  assent,  in  that  he  did  not 
agree  to  the  account  as  stated  and  handed  to 
him,  as  It  did  not  give  him  credit  for  the  In- 
terest on  his  account  from  October  31.  1917. 


It  follows  that  the  Judgment  should  he  re- 
versed, and  the  cause  remanded. 

FEB  CURIAM.  The  foregoing  opinion  of 
BIGOS.  O.  Is  adopted  as  tbe  o^nlon^  tbe 

court. 

The  judgment  of  the  circuit  court  is  ac- 
cordingly reversed,  and  the  cause  ronanded. 

ALLEN,  P.  3^  and  DAUICS,  ooncur. 
BEGKBB,  3^  absent 


HUNTINGTON  T.  KANSAS  CITY  RYS.  CO. 
(No.  14022.) 

(Kansas  City  Conrt  of  Appeals.  BUssoari. 
June  18,  1921.    Bebearing  Denitd 
'July  7.  1921.) 

1.  Damages  «s92ie(7)— Evidanoe  held  to  Jss- 
tlfy  instruction  sIIowIib  damaBes  for  fsturs 
paitt  asd  saffering. 

In  a  personal  Injury  action,  evidence  held 
to  warrant  instruetloD  allowing  damages  tor  fu- 
ture pain  and  suffering. 

2.  Carriers  «=»320(26)-£vlil«ttee  bald  1e  sus- 
tain verdict  for  plaintiff  based  on  BegilgesiM 
la  prematurely  starting  street  car. 

In  an  action  against  a  street  railway  for 
injuries  to  allgbtiDg  passenger,  in  wbicb  it  was 
claimed  that  tlie  car  employes  were  negligent 
in  prematurely  starting  the  car,  evidence  fceZd 
to  sustain  verdict  for  plaintiff. 

8.  Trial  «Es>296(l2)~lnstniotleB  defining  "an- 
llgenoe"  held  not  errooeous,  Is  view  of  other 
listruotloBS, 
In  action  against  street  railroad  (or. inju- 
ries to  alighting  psBsenger  thrown  to  pavement 
when  car  was  prematurely  started,  lostruction 
that  the  words  "negligently"  and  "carelessly" 
as  used  in  the  instructions  meant  "^he  (ailore 
to  nse  the  utmost  care  and  skill  which  pradent 
men  would  nse  under  tbe  same  drcumstances," 
held  not  erroneous  becanse  of  the  use  of  the 
word  "otmoat"  instead  of  tbe  word  "highest,'* 
in  view  of  otiier  instructions  defining  the  issues 
in  the  case. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  Negli- 
gence.] 

4.  Dantges  «s3l32(8)— •$3,500  damages  fer 
fraeture  of  arm  held  sot  exoetsivik 
$3,500  damages  awarded  for  fracture  of 
arm,  causing  stiffneBs  and  lameness  at  elbow 
joint,  and  pain  and  discomfort  at  time  of 
trial  three  years  after  accident,  fteld  not  ex~ 
cessive. 

Appeal  from  Circuit  Court,  Ja^son  Oouo* 
ty;  Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  published." 

Action  by  Nettle  U.  Buntingtm  against  tbe 
Kansas  City  Bailways  Company.  Judgment 
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for  plaintiff,  awl  defendant  appeals.  Af- 

flnned. 

E.  E.  BaU  and  Gabriel  &  Conkling,  all  of 
EanaaB  City,  for  an>ellant 
Davis  &  Woodruff,  of  KMuas  Oltr,  for 

respcmdent, 

TRIMBLE,  P.  J.  For  the  Becond  time  this 
case  comes  here  on  appeal.  Plaintiff  was  a 
passeoger  on  an  Intemrban  car,  which,  at 
the  time  of  her  alleged  Injury,  was  being  op- 
erated on  the  streets  of  Kansas  City,  Mo.,  and 
nnder  the  traffic  agreement  between  the  de- 
fendant herein  and  the  interurban  company, 
pursuant  to  the  ordinance  regulating  the 
same,  the  interurban  car  and  Its  operatives 
were,  bo  far  as  traffic  on  the  city  streets  was 
concerned,  agencies  of  the  defendant,  and! 
it  was  responsible  for  any  negligent  injuries 
occutring  during  the  course  of  such  dty  traf- 
fic. On  the  former  appeal  the  case  was  re- 
versed and  remanded  solely  because  the 
traffic  agreement  and  the  ordinance,  which 
made  the  defendant  liable  for  any  negligent 
injury  occurring  on  the  interurban  car  oper- 
ating over  the  dty  streets,  were  not  pleaded. 
See  Huntington  v.  Kansas  City  Rys.  Co.,  220 
S.  W.  1011.  On  the  second  trial,  from  which 
this  appeal  comes,  the  petition  was  amended 
so  as  to  cure  the  defect,  and  the  case  now 
com^  to  us  on  the  merits. 

The  petition  alleges  that  when  the  car  on 
which  platntlfT  was  riding  as  a  passenger 
reached  Nineteenth  and  Walnut  streets,  in 
Kansas  City,  'it  was  brought  to  a  etop  for  the 
purpose  of  allowing  plaintiff  and  other  pas* 
sengers  to  alight;  that  when  the  car  stopped 
plaintiff  went  to  the  «tlt  provided  therefor, 
and — 

"whlTe  plaintiff  wag  in  the  act  of  alighting  from 
said  car,  and  before  she  had  alighted,  *  *  * 
the  agents  *  *  *  of  defendant  who  were 
thee  in  charge  of  and  operating  said  car  neg- 
ligently and  carelessly  started  said  car,  there- 
by throwing  plaintiff  violently  to  tba  pavement 
and  injuring  her,"  etc. 

The  answer  was  a  g^eral  denial.  The  evi- 
dence tends  to  show  that  plaintiff  was  a  pas- 
senger on  Oa  car  at  the  place  above  mentlm- 
ed.  According  to  jOalntlff's  evidence  tbe  car 
came  to  a  stop  at  Nineteenth  and  Walnut 
streets.  Plaintiff  walked  out  to  and  down  tbe 
steps  to  tite  last  one  on  tbe  car  and  was  Just 
In  tbe  act  of  stepping  from  It  to  the  ground 
when  Oie  car  started,  throwing  ber  to  tbe 
pavement;  she  striking  on  ber  1^  elbow.  A- 
gentlanan  preceded  her  and  was  tbe  only 
otlier  passmger  who  got  off  tb&n.  As  plain- 
tiff walked  to  tbe  steps.  B(he  passed  immedi- 
ately In  front  of  the  conductor,  wbo  was 
standliv  in  the  vestibule  from  whidi  the  steps 
led  to  the  ground.  She  said  she  walked  down 
the  steps  and  had  her  ti^t  foot  on  tbe  last 
step  and  bad  her  left  foot  in  0ie  air  in  the 
act  dZ  at^piiv  to  Qib  gronnd  when  the  car 
started,  and  It  threw  her  feet  fnnn  undw  her 


and  She  '^eame  down  Id  a  fladi  on  Qie  pave- 
ment, allEfbting  on  my  left  dbow,  wltti  my 
full  weight  on  my  left  elbow  and  stretched 
full  length  an  the  pavement,"  her  head  to- 
ward the  east,  her  feet  toward  the  west,  and 
ber  face  to  tbe  south.  The  car  bad  stopped 
at  the  usual  stopping  place.  It  was  standing 
perfteUy  still  while  she  walked  from  ber 
seat  to  the  st^  and  down  th«a,  and  re- 
malned  motionless  until  she  reached  the  last 
step,  as  above  stated. 

Tbe  gentleman  who  preceded  plaintiff  testi- 
fied tiiat  be  bad  gotten  ofC  the  car  and  was 
from  10  to  15  feet  from  It,  and,  turning 
around,  saw  ttie  car  was  beginning  to  move 
and  plaintiff  was  In  the  act  of  falling.  He 
said  It  was  bard  for  htm  to  state  bow  tat 
the  car  bad  gone,  but  fliought  it  was  not 
less  than  B  nor  more  than  10  feet  It  was. 
Just  movli^.  As  he  remembered,  she  tell  off 
in  a  Boutbeastwly  direction  to  the  step  ''rath- 
er off  with— and  about  half  directly  tbe  op* 
poslto  way  from  the  car  was  moving."  After 
she  fell  the  car  went  on  around  the  curve  a 
little  and  Uien  the  omductor  got  off  and 
came  back  to  vrhen  she  was.  Witness  was 
the  only  passenger  who  got  off  bestdes  tbn 
plaintiff  He  stated  oa  cross-examination 
that  be  "stqiped  back  and  turned  around  fac- 
ing the  car  immediately,"  and  the  lady  was 
then  telUng.  She  had  not  yet  rtruck  the 
ground.  He  had  not  gotten  to  tba  sidewalk 
when  he  turned  around.  Her  feet,  or  at  least 
one  of  them,  were  on  tbe  lower  step  when  be 
turned  around. 

Plaintiff  Introduced  the  evidence  of  two 
otb«  vrttnesses  and  defendant  offered  the 
evidence  of  another  wltnesi^  but,  although 
the  reonrd  shows  that  these  witnesses  testi- 
fied and  were  cross-examined,  their  evidence 
Is  not  preserved  or  brought  up  in  the  ab- 
stract. We  have  no  means  of  knowing  what ' 
was  the  subject-matter  of  ttiese  witoesses' 
testimony. 

According  to  defmdanf  s  evidence  as  given 
lay  the  «mductor,  be  was  a  school  teacher  and 
had  ouly  worked  four  weeks  as  a  conductor. 
He  testified  that  his  car  made  a  '^fety  stop" 
at  Nineteenth  and  Walnut  and  fhea  "just  be- 
yond" is  tbe  T^ular  stop;  that  the  first  time 
he  noticed  plaintiff  particularly  waa  Just 
after  tbe  car  had  started  up  aftor  Its  stop 
at  tbe  regular  stopping  place;  she  was  tiioi 
standing  Just  inside  the  car  door,  that  la, 
Just  indde  tbe  body  of  tbe  car;  that  he  gave 
OtB  signal  to  start  and  tbe  car  was  barely 
moving  wta«i  die  came  out  on  the  platform 
and  stood  on  tbe  firrt  step  and  besitoted. 
leading  him  to  think  she  di4  not  want  to  get 
off  there;  that  be  was  standing  on  the  ^t- 
form  about  two  feet  fnmi  her ;  that  she  stood 
ttaere  a  few  seconds,  lotdied  straight  out  of 
tbe  car,  not  down  at  the  stepa^  and  then  totdc 
the  other  st^  out  before  he  cotild  stop  her; 
that  be  gave  tbe  emergency  stop  signal  and 
the  aa  stopped  in  tbe  next  five  or  six  fe^: 
that  before  it  stowed  he  Jumped  off  and  ran 
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back  to  her,  and  found  her  lying  In  the  street 
partly  dazed,  and  when  asked  as  to  her  In- 
juries complained  of  her  arm;  that  at  the 
time  she  left  the  car  the  front  tracks  were 
probably  on  the  curve  and  the  car  was  la 
motion.  On  croBS-examlnatlon  he  said  the 
Testibule  was  about  three  feet  by  four  In 
size,  that  he  was  standing  In  the  vestibule 
and  plaintifF  came  In  front  of  biro;  that  be 
thought  she  was  going  to  stand  at  the  steps 
and  ride  to  the  next  stop,  a  "pretty  long 
blodt"  away ;  that  he  bad  allowed  passengera 
to  do  that  before  the  accident,  but  the  plaln- 
tlfTs  Injury  bad  taught  him  a  lesson.  He 
said  the  car  stopped  for  the  purpose  of  al- 
lowing passengers  to  alight.  He  was  then 
a^ed: 

"Q.  And  yon  were,  of  course,  . In  the  habit  of 
watching  passengers  ontll  they  get  clear  of 
th(>  car,  weren't  yon?  A.  I  am  now.  [Italics 
oars.] 

"Q.  But  yon  ^  not  at  tiiat  timet  A.  I  can- 
Bot  say  that  I  did.  As  I  say,  I  had  oaly  been 
worki^  fonr  weeks.  The  work  was  entire- 
ly new  to  me,  and  there  Is  qnite  a  bit  to  watch. 

"Q.  I  see.  So  this  accident  taught  you  that 
lesson  too,  did  it?    A.  It  taught  m«  several." 

The  only  other  witness  to  the  injury  whose 
evidence  Is  preserved  in  the  record  Is  that 


wiring  the  broken  parts  together  with  a  ^ver 
wire.  Her  arm  was  then  placed  in  a  cast, 
with  an  opening  through'  which  the  wound 
could  be  dressed.  During  this  time  she  suf- 
fered pain.  She  was  not  able  to  use  her  arm 
for  six  months;  and  at  the  second  trial,  three 
years  after  the  injury,  the  arm  could  not  be 
normally  extended  and  there  was  a  stiffness 
and  lameness  at  the  elbow  joint  and  a  numb- 
ness of  the  arm.  Plaintiff  also  says  she  has 
been  very  nervous  since  the  "terrible  jar"  she 
received,  something  with  which  she  was  never 
troubled  before^  and  the  arm  *^urts  a  great 
deal  too." 

[1]  It  is  urged  that  plaintifrs  instruction 
No.  3  is  erroneooB,  In  that  it  allowed  dam- 
ages tor  future  pain  and  suffering,  but  we 
do  not  think  the  record  Is  devoid  of  evidence 
from  which  the  Jury  could  find  that  plaintiff 
would  continue  to  suffer  when  she  is  BtiU 
suffering  three  years  after  the  Injury.  So 
far  as  remedying  the  situation  by  surreal 
or  medical  attention,  that  has  been  complet- 
ed as  far  as  possible,  and  yet  she  continues 
to  suffer  pain,  discomfort,  and  nervousness 
three  years  after  the  injury.  The  doctor  who 
assisted  Dr.  Curley  In  performing*  the  opera- 
tion said  the  arm  was  in  an  abnnrmal  con- 

 „     _  _     tUtiWi,  in  that  It  would  not  atral^ten  out, 

of  a  man  on  the  sidewalk,  who  was  approa<i- 1        ****  condition  was  permanent 


lug  the  corner.  When  he  first  saw  plaintiff 
she  was  "making,  It  looked  like,  a  nose  dive 
right  out  of  the  car,  and  it  seemed  like  she 
was  getting  off  backwards."  The  car  was  in 
motion  and  was  making  the  turn.  He  did 
not  see  what  position  she  was  In  when  the 
car  started. 

Plaintiff  was  helped  to  a  nearby  seat  She 
was  moaning  and  complaining  of  her  arm. 
Afterward  she  went  a  block  and  a  half  to  her 
nephew'a.  She  reached  there -in  a  shocked 
and  unstrang  condition.  An  automobile  took 
her  home.  Dr.  Curley  was  called,  and  he 
reached  h^r  within  16  minutes.  He  phiced 
a  bandage  about  her  arm.  Dr.  Curley  did 
not  testify,  as  be  was  In  France  at  the  time 
of  the  first  trial  and  out  West  at  the  time 
of  the  second.  At  the  time  of  his  visit  the 
arm  was  swoUra  and  pained  her  greatly, 
and  continued  so  through  the  night  It  pain- 
ed her  BO  severely  that  the  bandage  had  to 
be  removed. 

The  accident  occurred  June  16,  1917.  The 
arm  continued  in  a  swollen  and  painful  con- 
dition, and  finally  an  X-ray  picture  was  tak- 
en, disclosing  a  fracture  of  the  "olecranon 
process  of  the  ulna,  or  forearm."  This  as- 
sists in  forming  the  elbow  joint,  as  It  hooks 
over  the  ball  of  the  bone  in  the  upper  arm, 
thus  helping  in  the  formation  of  the  ball  and 
socket  arrangement  there.  The  process  was 
broken  In  two,  and  the  fracture  could  not  be 
reduced  by  manipulation,  nor  could  the  bro- 
kea  parts  be  held  together  when  placed  in 
proper  position,  so  she  was  taken  to  the  hos- 
pital, and  an  operation  performed  upon  the 


Even  if  we  could  ignore  the  omission  of 
testimony  from  the  record  and  any  possible 
bearing  It  may  have' mi  this  feature  of  the 
case,  still  It  would  seem  that  there  Is  oiough 
in  the  record  to  permit  the  submission  of  fu- 
ture pain  and  suffering  as  one  of  the  elements 
to  be  considered  in  connection  with  the  ques- 
tion of  her  damages.  17  C.  J.  765,  766.  1075; 
Frazler  v.  St  Louis  Smelting,  etc^  Co.,  ISO 
Mo.  App.419. 130  S.  W.  485;  Bradford  v.  City 
of  St  Joseph,  214  S.  W.  281,  285;  Campbell 
V.  Springfield  Traction  Co.,  178  Mo.  App.  620. 
163  S.  W.  287;  Kroell  v.  Lutz,  210  S.  W.  926, 
929 ;  Bums  v.  Polar  Wave,  etc.,  Co..  187  S. 
W.  146.  However,  unless  we  assume  that  the 
evidence  of  plaintlfrs  witnesses,  which  is 
omitted  from  the  abstract,  had  no  bearing 
on  this  feature^an  asstunptlon  we  have  no 
grounds  for  making — how  can  we  ignore  the 
omission  and  say  the  evidence  did  not  Justify 
such  an  instruction?  4  G.  J.  649,  553;  Scboen 
Plumbing  Co,  v.  Smpire  Brewing  Co.,  126 
Mo.  App.  268,  102  S.  W.  1064 ;  Davis  v.  Boy- 
ers,  140  Mo.  App.  593, 120  S.  W.  631;  Gooden 
V.  Modern  Woodmen  of  America,  194  Mo.  App. 
666,  189  S.  W.  394. 

[2]  We  are  unable  also  to  see  wherein  the 
evidence,  as  disclosed  In  the  record,  falls  to 
support  the  verdict,  or  is  so  wholly  Insuffi- 
cient to  sustain  the  Judgment  as  to  justify 
our  interference  with  the  action  of  the  trial 
court  thereon.  Schwabe  v.  Sstea,  218  S.  W. 
908 ;  Lehntck  t.  Metropolitan  St.  By.  Co.,  141 
Mo.  App.  168,  124  S.  W.  542;  GUbert  v.  Mis- 
sissippi River,  etCn  Co.,  226  S.  W.  263.  B'ur- 
thermore.  what  we  bare  said  with  reference 
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nesses  applies  with  greater  force.  If  jwsalble, 
here  than  It  does  t;o  the  point  under  consid- 
eration where  the  effect  of  the  omission  Is  dis- 
cussed. 

[3]  Complaint  Is  made  of  plalntlfTa  In- 
fltructlon  No.  2,  which  reads  as  follows: 

"The  court  instmctB  the  jury  that  the  words 
*negligentl;'  and  'carelessly,'  aa  used  in  these 
instructions,  mean  the  failure  to  use  the  ut- 
most care  and  skill  which  prudent  men  would 
use  under  the  same  or  similar  drcumstances 
to  those  shown  by  the  evidence." 

The  objection  la  that  the  instructicm  In  us- 
ing th9  word  "utmost"  Instead  of  "blgbest" 
tended  to  make  tbe  carrier  an  insurer  and 
was  contradictory  of  defendant's  Instructions 
2  and  3,  since  It  would  lead  the  jury  to  think 
that  defendant  would  be  liable  because  tbe 
conductor,  in  the  exercise  of  the  **utmost" 
care,  did  not  readi  out  and  catch  plaintiff  or 
warn  her  that  the  car  was  In  motion. 

But  we  And  no  reasonable  basis  for  such 
a  coDtratiott.  Plaintiff's  instruction  1,  which 
covered  the  case  and  directed  a  verdict,  based 
tbe  questicm  of  her  right  to  recover  on 
whether  the  operatives  "n^ligently  and  care- 
lessly started  the  car,"  and  said  nothing 
about  tbe  conductor's  fiiillng  to  warn  or  catch 
plaintiff.  Defendant's  instruction  1  told  the 
Jury  that  If  plaintiff  stepped  off  the  car  while 
it  was  In  motion,  then,  "regardless  of  every 
other  question  In  the  case,"  plaintiff  could  not 
recover.  In  Its  Instructions  2  and  3  defend- 
ant tolA  the  Jury  it  was  not  the  duty  of  the 
operatives  to  catch  or  hold  or  warn  plaintiff 
that  the  car  was  in  motion,  and  that  it  was 
not  negligence  in  the  conductor  to  fail  to  do 
these  things  if  she  started  to  alight  while  the 
car  was  In  motion.   So  that  we  cannot  see 


how  plaintiff's  Instructlrai  2  and  defendant's 
instructions  2  and  8  can  be  regarded  as 
contradictory  or  c<mfusing  to  the  Jury. 
They  could  not  help  but  understand  tiliat 
the  pivotal  and  only  question  was  wheth- 
er the  car  was  negligently  started  while  plain- 
tiff was  in  the  act  of  alighting  and  before  she 
had  succeeded  In  doing  so.  And  whoi  the 
plaintiff's  instruction  2  said  that  negligence 
meant  the  failure  to  use  the  "utmost  care  and 
skill,"  It  was  not  the  utmost  care  and  skill 
I>ossible  to  hiunan  endeavor,  but  the  utmost 
care  and  skill  "which  prudent  men  would  use 
under  the  same  or  similar  circumstances." 
And  under  the  instructions  the  Jury'could  not 
fail  to  understand  that  the  utmost  care  and 
skill  was  not  required  to  be  expended  In  any 
effort  to  catch  or  warn  her  but  to  prevmt  the 
car  from  starting  while  she  was  in  the  act  of 
alighting.  The  Instruction  cannot  be  held  to 
constitute  reversible  error.  Skiles  v.  St, 
Louis,  etc.,  R.  Co.,  130  Mo.  App,  162,  168,  108 
S.  W.  1082;  Ilges  V.  St.  Louis  Transit  Co.,  102 
Mo.  App.  529,  77  S.  W.  93 ;  Fiuingham  v.  St 
Louis  Transit  Co.,  102  Mo.  App.  573,  77  S.  W. 
314;  Walker  v.  Qulncy,  etc.,  R.  Co.  (Sup.)  178 
S.  W.  108;  Stauffer  v.  Metropolitan  St.  Ry. 
Co.,  243  Mo.  305.  147  S.  W.  1032. 

[4]  It  is  urged  that  the  ver^ct  Is  excessive. 
It  was  for  $5,000,  but  a  remittitur  of  $1,600 
was  enforced  by  the  court,  which  reduced  it 
to  $3,500.  We  are  unwilling  to  say  that,  as 
It  now  stands.  It  Is  excessive.  R(4)ert8  v. 
City  of  St.  Joseph,  185  3.  W.  1197;  Anderson 
V.  American  Sasdi,  etc.,  Co.,  182  S.  W.  819; 
Howard  V.  City  of  New  Madrid,  148  Mo.  Apii. 
57.  127  S.  W.  630. 

The  Judgment  is  affirmed. 

The  other  Judges  concur. 
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(Sapremfl  Court  of  Arlcansaa.  Jnne  27,  1921.) 

1.  Sale*  4s»460  —  Parol  reservatioa  of  titio 
valid  aad  offeotaal  agiUMt  boaa  Ada  pnr- 
obaser. 

A  parol  reBerration  of  title  in  peTBoaal 
property,  made  at  the  time  of  tbe  sale,  is  valid 
and  is  effectual  against  a  bona  fide  purchaser 
for  Talne  to  same  extent  as  meh  a  reserratloii 
fat  a  written  contract 

2.  Sales  «=9469  —  Parol  reservation  of  tItio 
affeotual,  though  note  given  for  price. 

The  giving  of  a  promiiBorr  note  tor  price 
of  mnles  sold,  with  parol  reserration  of  title, 
does  not  render  the  contract  one  of  abaolnta 
Inatead  of  conditional  sale. 

3.  Pqrniont  «a»17*-Gfvlng  of  Mto  no  pqrnmt 
•f  Mt  withait  aareenwot 

The  givtaif  of  a  promissoiy  note  fw  a  debt 
ia  no  payment,  unleaa  by  the  agreeineat  of  the 
partiea  tha  notaa  are  t^en  in  pajmant  of  (he 
debL 

4.  Salaa  ^;»47S>-8alltr  naarviM  tttta  nay  r«- 
taka  flkatlala  Mmatt,  theash  iiota  for 
frioo  has  bae«  tniaafarrod  as  eallatml. 

Where  seller  of  mnles  reserrea  title  and 
takes  promisBory  note  for  price,  the  fact  that 
be  transfers  the  note  aa  collateral  secari^ 
docs  not  affect  his  right  to  retake  tha  moles 
on  default  of  buyer. 
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for.  On  the  otber  hand,  Albert  Dstps  teatl- 
fled  that  at  the  time  be  executed  the  mattr 
gage  he  told  appellees  that  he  had  pnrehaaed 
the  molea  from  Coward,  and  that  Coward  had 
retained  title  in  them  antU  they  were  paid 
toVf  and  that  he  had  paid  nothing  towards 
the  purchase  price  thereof. 

BoUi  Albert  Bafeea  and  J.  A.  Coward  t«tl- 
Bed  In  regard  to  the  «xecntlon  of  the  con- 
tract, and  th^  testimony  la  In  all  esaentlal 
re^ecta  the  same.  Accfnrdlng  to  their  testi- 
mony J.  A.  Coward  sold  to  Albat  Bates  the 
males  in  controversy,  a  wagon,  harness,  and 
tools  for  $780,  and  retted  Utle  in  the  l»op- 
erty  until  the  parcbase  price  was  paid.  It 
was  a  part  of  the  agreement  that  Bates 
should  execute  a  note  tot  the  purchase  price 
to  be  signed  by  Arthur  Smith  and  Joe  Smith. 

Pursuant  to  the  agreement,  In  a  few  daya 
Eates  brought  back  and  delivered  to  Coward 
his  note  for  the  purchase  price  of  the  pr(^ 
erty  signed  by  Joe  and  Arthur  Smith.  The 
note  Is  aa  toUows: ' 

"5730.00  '  l-22-l»l». 

"Ten  months  after  date,  we  promise  to  pay 
to  the  order  of  J.  A.  Oomrd  seven  hundred  and 
thirty  doDara,  for  value  reeelTed,  negotiidble  and 
payable  wttiiont  defalcation  or  discount  and 
mth  interest  from  date  at  the  rate  of  ten  per 
cent,  per  annum  and  If  the  interest  be  not  ptdd 
annually  to  become  aa  principal  and  bear  the 
same  rate  of  interest  Albert  Betes. 

"A.  D.  Smith. 
**Joo  Smith.'* 


Appeal  from  Craighead  Chancery  Court; 
Ardier  Wheatl^,  Ghane^or. 

Suit  by  J.  B.  Lamb  &  Ca  against  Albert 
Bates  and  others.  Vtam  a  decree  for  com- 
^alnants,  defendants  appeaL  Rereried  and 
remanded,  with  directions. 

Appellees  brought  this  suit  in  equity 
against  appellants  to  obtain  Judgment  for  an 
account  due  them  and  for  the  foreclosure  of 
a  chattel  mortgage  given  to  secure  the  same, 
lb  their  complaint  they  alleged  that  Albert 
Bates  executed  a  chattel  mortgage  on  two 
mules  to  secure  an  account  for  mercbandlBe 
and  supplies  to  be  furnished  him  in  1019; 
tbat  subsequently  Eaten  sold  the  mules  to 
J.  A.  Coward ;  tbat  J.  A.  Coward  sold  the 
mules  to  J.  H.  Coward ;  and  that  said  mules 
are  now  In  the  possessloa  of  J.  H.  Coward. 
Appellants  defended  the  suit  on  the  ground 
that  prior  to  the  execution  of  the  mortgage 
by  Bates  to  appellees  J.  A.  Coward  bad  sold 
the  mules  to  Estes  and  had  reserved  title  In 
them  until  they  were  paid  for. 

According  to  the  testimony  of  appellees 
they  constitute  a  mercantile  Arm  at  Bono, 
Ark.,  and  on  March  11, 1919,  Albert  Estes  ex- 
ecuted a  mortgage  on  the  mules  In  controver- 
sy to  them  for  supplies  to  be  furnished  him 
in  making  a  crop.  Estes  did  not  Inform  them 
that  Coward  had  sold  him  the  mules  and  had 
reserved  title  in  himself  until  thoy  were  paid 


Arthur  Smith  was  present  when  the  con- 
tract was  made,  and  corroborated  the  testi- 
mony of  Coward  and  Estea.  He  stated  tbat 
he  and  his  brother  would  not  have  signed 
the  note  if  Coward  had  not  retained  title  In 
the  property  until  the  purdiase  price  was 
paid.  Bates  was  unable  to  pay  the  note  when 
it  t)ecame  due,  and  by  agreement  with  Cow- 
ard turned  over  to  him  the  mules  in  questlcm. 
J.  A.  Coward  then  sold  the  mules  to  his 
brotber,  J.  B.  Coward,'wbo  had  possession  of 
them  at  the  time  appellees  sought  to  fore- 
close their  mortgage  and  recover  posi>ession 
of  them  for  that  purpose.  On  April  25,  1919, 
■  3.  A.  Coward  transferred  the  note  copied 
above  as  collateral  securltr  to  the  Jonesboro 
Trust  Company. 

The  chancellor  found  the  Issues  In  favor 
of  appellees,  and  a  decree  was  entered  in 
their  favor  for  the  amount  sued  for  and  for 
a  foreclosure  oi  their  mortgage  on  tbe  mulea. 
The  case  is  here  on  appeaL 

H.  W.  Applegate,  of  JonesNnn,  for  appd- 
lants. 

Sloan  &  Sloan,  of  Jonesboro,  for  appeUees. 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  Follbwlng  the  rule  of  the  com- 
mon law,  this  court  has  held  tbat  a  parol 
reservation  of  tide  In  personal  property 


*3»For  otliar  oaMS  see  aame  topla  and  KBT-NDHBEB  bi  all  Ker-Noinbared  DlsntB  and  Isdexai 
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made  at  the  time  of  the  sale  10  Talld,  and  that 
such  oral  reservation  of  title  Is  efEeetual  as 
against  a  bone  fide  purcbaser  for  valoe  to 
the  same  extent  as  such  a  reservatioQ  In  a 
written  contract  Jones  v.  Bank  of  Com- 
merce, 131  Ark.  362.  19»  S.  W.  103.  To  the 
same  effect,  see  Segrlst  t.  Grabtree,  131  U. 
S.  287.  9  Sup.  Ot  687, 33  L.  Ed.  126. 

[2]  Counsel  for  appellees  recognize  this  to 
be  the  rule,  but  claim  that  the  rule  Is  pot 
applicable  In  the  presmt  case,  because  at  the 
tbne  the  agreemoit  for  tbs  oral  reserratton  ot 
title  was  made  it  waa  also  a^«ed  that  the 
pnnduLser  should  encote  bis  note  fat  the 
purchase  price  and  that  the  note  executed 
pursuant  to  the  agreement  la  a  plain  note  of 
hand  algned  by  the  pordiaser  with  two  anre- 
tlea. 

It  la  gai»al^  held  tSiat  the  ghrlng  of  a 
note  to  r^ireemt  the  purchase  price  does  not 
tibange  a  oon^ct  ^Ich  would  otfaerwlae  be 
one  for  a  conditional  sale  one  ot  absolute 
sale.  International  Harvester  do.  t.  Pott, 
82  8.  P.  82,  142  N.  W.  «52,  Ann.  Cas.  mCA, 
827,  and  note  at  page  881. 

In  Bierce  v.  Hutcblns,  205  U.  S.  840.  27 
8np.  Ot  624,  61  Lk  Ed.  828,  it  was  express- 
ly held  that  the  taking  of  notes  for  the  pur^ 
chase  price  and  the  taking  of  a  collateral 
security  did  not  In  any  way  qualify  the  con- 
ditional sale  features  of  such  contracts.  In 
that  case  the  court  said: 

"Parties  can  agree  to  pay  the  valae  of  goods 
npon  what  consideratioii  tbey  pleaae,  •  •  • 
and  wh«n  a  purchaeer  has  possession  and  the 
right  to  gain  the  title  by  payment,  he  cannot 
complain  of  a  bargain  by  which  he  Unda  him- 
self to  pay  and  is  not  to  get  the  title  until  be 
doea.'* 

[31  The  giving  of  a  promissory  note  for  a 
debt  Is  no  payment,  unless  by  agreement  of 
the  parties  the  notes  are  taken  In  payment 
of  the  debt  Triplett  v.  MansuF-Tebbetts  Im- 
plement Co.,  68  Ark.  230,  57  S.  W.  261,  82 
Am.  St  B^.  284.  In  that  case  the  court 
held  that  where  goods  are  sold  on  condition 
that  the  title  shell  remain  In  the  Trader  un- 
til the  purchase  notes  are  paid,  the  execatlon 
of  renewal  notes  for  the  debt  Is  not  a  pay- 
ment unless  by  agreement  of  the  parties  the 
notes  are'  taken  as  such. 

[4]  It  Is  true  that  In  all  the  cases  above 
cited  the  contracts  of  conditional  sale  were 
In  writing,  but  the  courts  do  not  seem  to 
have  made  any  point  of  that  fact  The  cases 
all  turn  on  the  rule  that  the  giving  of  the 
promissory  note  does  not  discbarge  the  debt 
for  which  it  was  given,  unless  such  be  the 
press  agreement  of  the  parties.  It  <mly  oper- 
ates to  extend  the  time  of  payment  until  the 
note  is  due.  Onr  own  court  has  not  recog- 
nized any  difference  In  this,  respect  betwem 
oral  and  written  contracts  for  the  reserva- 
tion of  title  for  the  conditional  gale  of  per^ 
Bonal  propertr. 


In  Bex  Buggy  Co.  v.  Ross,  80  Ark.  388,  97 
S.  W.  291,  Boss  bought  a  carload  ot  buggies 
from  the  Bex  Buggy  Company,  with  the  un- 
derstanding that  the  title  to  tfae  property 
should  remain  in  the  vendor  until  the  pur- 
chase price  was  paid.  Boss  agreed  to  exe- 
cute his  promissory  note  for  the  price  of  Uie 
buggies  upon  receipt  thereof  payable  In  foor 
months  after  date.  The  court  held  that  np- 
oa  executing  the  notes,  be  waa  entitled  to  the 
possession  of  the  buggies  and  to  retail  than 
in  due  course  of  trade  until  he  failed  to  com* 
ply  with  the  conditions  of  the  sale  to  him. 
The  statement  of  facts  does  not  show  wheth- 
er the  contract  for  the  conditional  sale  of 
the  buggies  waa  a  written  or  oral  one.  ' 

The  undisputed  evidence  establish^  the 
oral  contract  of  sale  In  the  instant  case  with 
the  reservation  of  title  in  Coward  until  the 
property  was  paid  for.  The  undisputed  evi- 
dence also  shows  that  Estea  did  not  pay  for 
the  mules,  and  by  agreraoent  tamed  them 
back  to  Coward.  The  evidence  also  aboffs 
that  the  agreement  to  execute  {he  note  was 
made  at  the  same  time  the  oral  contract  for 
the  conditional  side  was  made. 

The  mortgage  to  appellee  was  executed 
aabsegnent  to  the  contract  of  conditional  sale 
between  Coward  and  Estea.  Estes  acquired 
an  interest  in  the  property  which  be  could 
aell  or  mortgage  to  appellees  without  the  con- 
sult of  Coward,  but  Coward's  right  to  recov- 
er the  property  if  the  purchase  price  was 
not  paid  could  not  be  prejudiced  by  such  sale 
or  mortgage.  Clinton  v.  Ross,  108  Ark.  442. 
159  S.  W.  1103.  Neither  was  the  right  of 
Coward  affected  by  the  fact  that  he  trans- 
ferred to  the  bank  as  collateral  security  the 
note  given  by  Estes  for  the  purchase  price 
of  the  property.  The  reservation  of  title  In 
the  instant  case  appears  from  the  oral  con- 
tract for  the  conditional  sale,  but  not  in  the 
purchase  money  notea  In  such  cases  the 
seller  may  transfer  the  notes  as  collateral 
security  and  on  default  of  the  buyer  retake 
the  property.  The  reason  Is,  he  Is  Interest- 
ed in  the  payment  of  the  notes  so  as  to  re- 
lieve him  from  liability  as  indorser,  and  be 
therefore  has  the  right  to  retake  possession 
of  the  property.  35  Cyc.  702 ;  McDonald  Auto- 
mobile Co.  V.  Bicknell,  129  Tenn.  493,  16T 
S.  W.  108,  Ann.  Cas.  1916A,  266,  and  HcPher- 
sott  V.  Acme  Lumber  Co.,  70  Miss.  049,  12 
South.  857. 

No  complaint  Is  made  that  a  judgmmt  Is 
rendered  In  favor  of  appellees  againat  Bstes 
for  the  amoimt  he  owes  them. 

From  the  views  we  have  expressed,  it  fol- 
lows that  the  chancellor  erred  In  rendering 
a  decree  for  appellees,  and  for  that  orror  the 
decree  must  be  reversed  and  the  cause  will 
be  remanded,  with  directions  to  enter  a  de- 
cree in  favor  of  J.  H.  Coward  for  the  posses- 
sion  of  the  property  and  for  further  proceed- 
ings not  inconsistent  with  this  optnlon. 
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FARMER  V.  EVANS.  (Nfl.  2966.) 

(Bn^me  Court  of  Xozaa.  Jnu  22,  1921.) 

Chattal  mortiagao  4^83— Not  oaforeoabta  !■ 
•tatt  to  whioh  property  ronovod  ao«lii»t  la- 
noceat  parohatar  for  valna  without  aotlc«. 
A  chattel  mortgage  duly  filed  and  recorded 
in  Oklahoma  c&imot  be  enforced  in  Texas 
against  the  property  removed  to  that  state  aa 
against  an  Innocent  porchaaer  for  valae  with- 
out notice  in  auch  state,  though  the  removal 
was  without  the  kaowledge  or  consent  of  the 
mortgagee,  and  there  waa  no  negligmca  on 
his  part  in  (ailing  to  aacertain  the  foct  of  re- 
moval. 

Certified  Qaesttooa  from  Court  of  Civil 
Appeals  of  SmeaXh  8ii^«Bie  Judicial  Dis- 
trict. 

Action  by  J.  U  Evans  agalast  Ben  7. 
Famm  and  anoQier.  A  judgment  for  plain- 
tiff against  the  defendant  named  was  re- 
versed b7  the  Coort  of  (Svll  Appeals 
B.  W.  342).  and  the  case  certified  to  the  Su- 
preme COtirt  tax  answer  to  a  certified  ques- 
tion. Qiwatltni  answered  In  favor  of  de- 
fendant. 

■  H.  Lu  Adklna,  of  Hlgglns,  tot  aiq;»eUant 
Hoover  ft  DliJ,  of  Canadian,  for  ^tpeUee. 

FIBRSON,  3,  Tbe  oidnion  of  the  Court  of 
Ctvn  Appeals  for  the  Seventh  District  In 
this  case  Is  reported  In  192  S.  W.  842;  and 
the  facts  briefly       aa  fi^ows: 

In  Huper  county,  OkL,  (me  B.  W.  War- 
ren necnted  and  deUvered  to  appellee,  Ev- 
ans, his  certain  promlsaorT'  note  secured  by 
a  chattel  mortgage  on  alx  head  ot  live 
stock.  Said  mmtgaga  waa  encnted  in  Har- 
per county,  OkL,  where  both  parties  lived 
and  where  the  property  was  eitueted.  Ap- 
I>ellee  had  said  chattel  mortgage  registered 
In  Harper  county  as  required  by  tlie  law  of 
Oklahoma,  to  give  notice  to  subsequent  pur- 
chasers.  Thereafter  said  Warren  bronght 
two  black  mules,  being  a  part  of  the  live 
stock  covered  by  the  mortgage,  Into  Lipscomb 
connty,  Tex.,  and  sold  them  to  appellant, 
Ben  r.  Farmer,  without  the  knowledge  or 
consent  of  appellee.  Some  months  after- 
wards Farmer  sold  the  mules  to  F.  F. 
Schick.  Mo  record  of  the  mortgage  was 
made  In  Texas.  Appellee  brought  suit  In 
Lipscomb  county  to  recover  the  balance  jdue 
on  his  note  and  to  foreclose  his  mortgage  on 
the  mules  as  against  Farmer  and  Schick 
In  satisfaction  of  said  balance. 

It  appears  that  appellant,  Farmer,  waa  an 
Innocent  purchaser  without  notice,  but  that 
he  bought  the  mules  wlthla  about  a  month 
after  they  had  been  brought  out  of  CMilaboma 
Into  Lipscomb  county  by  said  Warren.  The 
trial  court  h^d  that  appellee,  Evans,  was 
not  negligent  In  not  having  filed  bis  mort- 
gage of  record  In  Lipscomb  county  before 
appellant,  Farmer,  purchased  the  mules,  but 
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that  be  waa  negligent  In  not  having  filed  his 
mortgage  fbr  record  in  Llieoomb  county  prior 
to  the  pun^se  by  defendant  Scbldc  It 
dolled  recovery  as  against  Schidc,  but  held 
that  appellee  under  the  rule  of  comity  be- 
tween states-  was  oitltled  to  recover  as 
against  ai^Ilant.  mrmer.  A^llant, 
Farmer,  prosecuted  his  ajqpeal  to  the  Court 
of  Civil  Appeals  for  the  Seventh  Supreme 
Judicial  IMatrlct,  and  that  court  reversed 
and  rendered  the  case  In  his  favor,  upm 
the  ground  that  voAet  our  statutes,  appel- 
lant, X^rmer,  being  an  innocwt  purchaser 
for  value  without  notice  he  should  be  prtH 
tected  In  his  purchase,  and  that  the  doctrine 
of  comity  between  states  "should  not  be  ap- 
plied when  to  do  so  would  conflict  wltli-tlm 
public  policy  of  the  state  of  the  forum,  and 
when  the  effect' of  enforcing  It  is  to  injure 
or  destroy  the  rights  o'f  local  citizens  In- 
nocently acquiring  the  property  or  some  In- 
terest therein."  On  motion  for  rehearing 
Associate  Justice  Boyce  dissented,  and,  there 
being  a  conflict  between  the  majority  optn- 
i<Hi  in  this  case  with  the  opinion  of  the  Court 
of  ClvU  Appeals  for  the  Fifth  District  In 
the  case  of  Blythe  v.  Crump.  28  Tex.  C^v. 
App'  827,  66  S.  W.  885,  and  wltb  the  opin- 
ion of  the  Court  of  ClvU  Appeals  for  the 
Second  District  in  the  case  of  Scaling  v. 
First  National  Bank.  39  Tex.  Ctv.  App.  164, 
87  S.  W.  715,  the  Court  of  ClvU  Appeals  cer- 
tified the  case  to  thla  court  upon  the  tU-* 
lowing  questlcm,  to  wit : 

"Whether  the  holder  of  the  Oklahoma  mort- 
gage, duly  filed  in  accordance  with  the  ■  laws 
of  that  state  so  as  to  make  the  mortgage  valid, 
in  80  far  aa  those  laws  <!an  have  sacb  ect, 
may  enforce  the  same  against  property  cov- 
ered thereby,  removed  to  this  state,  withoat 
the  knowledge  or  consent  of  the  mortgagee,  and 
withoat  negligence  on  bis  part  with  respect 
to  ascertaiiiing  the  fact  of  removal,  in  the 
hands  of  an  innocent  pnrchaser  of  snch  prop- 
erty for  value,  without  actnal  notice  of  the 
mortgage." 

This  case  is  fully  controlled  by  the  prin- 
ciples and  rullni^  announced  In  cause  No. 
3340,  Consolidated  Oarage  Ca  v.  Bay  Cham- 
bers, 231  S.  W.  1072,  In  which  an  opinion  was  , 
delivered  by  this  a>art  on  this  date,  June 
22,  1921.  It  was  held  that  to  hold  vaUd  and 
effective  a  chattel  mortgage  duly  executed 
and  recorded  according  to  the  laws  of  anoth- 
er state  where  same  is  executed  and  ttke  prop- 
erty located,  as  against  a  purchaser  In  good 
faith  in  this  state,  to  which  the  property  has 
been  rmoved  by  the  mortgagor,  la  contrary 
to  the  statutory  law,  and  contravenes  the 
settled  policy,  of  thla  state.  On  the  author- 
ity of  that  case,  we  answer  that  the  holder 
of  a  mortgage  duly  filed  and  recorded  In 
the  state  of  Oklahoma  cannot  enforce  same 
against  property  covered  thereby  removed  to 
this  state  as  against  an  Innocent  'purchaser 
for  value  without  notice  in  this  state. 
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AMERICAN  STATE  BANK  OF  HARRIS- 
BURG  V.  HARDING  «t  al.   (No.  8069.) 

(Co art  of  Civil  Appeals  of  Texas.  Qalveston. 
'June  2,  1921.  Rebearinc  Denied 
June  23,  1&21.) 

Chattel  Mortgages  ^==>47— Mortgagee  of  ma- 
ohinery  held  entitled  to  Hen  on  that  not  In- 
cluded In  prior  mortgage  of  mill  In  whioh 
ooatalned. 

Where  a  bank  took  a  note  aecured  by  a 
ehattti  mortgace  on  a  "Wheeluid  sawmill  com- 
plete/* and  thereafter  th«  mortngor  gave  an- 
other bank  a  note  secured  hy  a  chattel  mort- 
gage on  a  boiler,  enginei  and  other  machinery 
and  equipment,  which  tiie  first  bank  claimed 
were  included  in  the  mortgage  of  the  mill,  and 
the  jury  found  that  the  description  used  in  the 
first  mortgage  did  QOt  include  such  articles, 
and  Uiat  the  second  bank  before  taking  its 
fflortpige  pOTsaed  a  proper  Inqtdir  to  ascertain 
whether  the  other  bank  had  one  <m  the  same 
pjTOpertr,  such  second  bank  was  acquitted  of 
any  knowledge  or  notice  of  audi  claim  beyond 
what  was  embraced  in  the  descripUve  term 
used  in  the  first  mortgage,  though  the  latter 
was  recorded,  and  waa  entitled  to  a  lien  for 
the  balance; 

Appeal  from  District  Gour^  Harris  Coun- 
ty; W.  E.  Mimteith.  Judge. 

Action  by  the  American  State  Bank  of 
HarrlBburg  against  Will  Harding  and  an- 
other. E^om  a  judgment  on  the  findings  of 
a  Jury  in  response  to  special  imuea,  plaintiff 
appeals.  Affirmed. 

Cooper  tt  Merrill;  of  Bouston,  for  appe- 
lant 

Hill  &  HIU,  of  Honston,  for  appellees. 

GRATES.  J.  As  presented  on  appeal,  this 
cause  represents  a  contest  between  two 
banks.  American  State  Bank  of  Harrlsburg, 
appellant,  and  the  Gulf  State  Bank  of  Hous- 
ton, app^ee.  over  whether  or  not  the  court 
b^w  entered,  as  between  them,  the  right 
Judgment  upon  the  findings  of  a  Jury  in  ro- 
eponae  to  apedal  issues. 

The  pertinent  facts  are  that  Will  Harding, 
on  June  2, 1919,  gave  appellant  bank  his  note 
for  92,000,  secured  by  a  chattel  mortgage  on 
"1  wiieeland  sawmill  complete,  located  at 
the  Clinton  community  three  miles  below  Har- 
rlsburg." which  note  and  mortgage  that  bank 
de(dared  upon  In  this  suit  and  sought  judg- 
ment and  foredomire*,  00  January  28,  11120; 
Will  Harding  and  anoQier  gave  the  appellee 
Golf  Bank  their  note  for  (3,442.21,  together 
with  a  chatt^  mortsage  to  secuxie  it  upon 
"one  SO-horse  power  return  tube  Atlaa  boiler, 
me  SS'horse  power  Erie  Iron  Works  Steam 
engine,  one  Wtaedand  sawmill  and  carriage 
complete,  one  edger,  <Hie  cat  ofC  saw,  certain 
ahaftli«,  heita,  puUeys,  fixtures,  fittings,  and 


appurtenances,  located  at  or  near  the  town  of 
Clinton  about  two  miles  bdow  Harrlaburg," 
the  latter  bank  In  like  manner  setting  up  Its 
note  and  mortgage  and  a^liv  the  same  char- 
acter of  relltf . 

Appellant  further  alleged  that  at  the  time 
Harding  executed  the  note  and  mortgage  to 
it  he  represented  that  the  term  "1  Wheeland 
sawmill  complete,"  which  were  the  only  de- 
scriptive words  contained  in  the  mortgage  it- 
self, embraced  and  included  all  the  machines* 
equipment,  appurt^anees.  and  api^ianoes 
connected  with  and  located  in  his  sawmill 
plant  at  Clinton;  that  all  such  property  ac- 
cordingly became  subject  to  the  mortgage, 
and  that,  as  the  instrument  was  forthwith 
recorded,  the  appeUee  bank  In  taking  its  later 
mortgage  was  both  charged  with  knowledge 
of  and  put  upon  such  Inquiry  about  as  would 
have  disclosed  that  fact  The  Gulf  Bank 
denied  that  it  was  either  charged  with  or 
in  fact  had  any  such  knowledge  or  notice. 

The  issues  between  the  two  banks  thus 
raised  were,  among  other  matters  not  materi- 
al here,  submitted  to  the  Jury  In  the  follow- 
ing special  issues: 

"Special  Isioe  No.  1:  Does  tie  description 
used  and  set  ont  in  the  chattel  mortgage  dated 
June  2,  1919,  and  executed  by  WiU  Hardmg  to 
the  American  State  Bank  include  ell  the  ma- 
chinery, appliances,  end  equipment  connected 
with  and  used  in  the  sawmill  at  Clinton,  Tei.7 
Answer  Tee  or  No,  as  you  find  the  fact  to  be. 

"Special  Issue  No.  2:  If  yon  have  answered 
the  foregoing  issue  in  the  negative,  and  only 
in  that  event,  then  yon  will  answer  the  folloflr- 
ing*  Did  or  did  not  Wfll  Harto«  inform  the 
nfficers  of  the  plaintHT  bank,  at  the  time  the 
mortgage  and  note  of  June  2.  1919,  was  drawn 
and  execated,  that  the  term  *1  Wheeland  saw- 
mill complete'  included  aU  the  machinery,  tools, 
and  appliances  constituting  and  embraced  m 
■aid  sawmiU  at  Clinton.  Tex.?  Answer  Yes  or 
No,  as  you  find  the  tacts  to  be.** 

"Special  Issue  No.  8:  Is  or  is  not  the  phrase 
'Wheeland  sawmill  complete'  a  technical  and 
trade  term?  Answer  Yes  or  No  as  yon  find 
the  fact  to  bSk 

"Special  Issue  No.  9:  If  you  answer  the 
prececUng  special  issue  Yes,  then  say  what  par- 
ticular pieces  of  machinery  are  included  in  its 
terms.  .  _ 

"Special  Issue  No.  10:  At  the  time  the  Gulf 
State  Bank  took  its  note  find  mortgage  from 
Will  Harding  and  Mack  Harding,  did  It  have 
knowledge  of  sufficient  facU  to  put  a  reason- 
ably prudent  person  on  inquiry  as  to  whether 
the  American  State  Bank  had  a  mortgage  on 
all  the  sawmill  property  of  Will  Harding?  An- 
swer Yes  or  No,  as  you  find  the  facts  to  be. 

"Special  Issue  No.  11:  If  you  answer  the 
foregoing  issue  in  the  affirmative,  then  you  win 
answer  the  following  issue:  Did  the  Gulf  State 
Rank,  before  It  took  Its  note  and  mortgage 
from  the  said  Harding,  pursue  with  reasoQable 
diligence  a  proper  inquiry  to  ascertain  whether 
the  American  State  Bank  of  Harriabarg  had 
and  datmed  a  mortgage  on  said  property?  An- 
swer Yes  or  No.  as  yon  Aid  the  fact  to  be." 
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.The  flnt  was  answered,  "No,"  tlie  eecond, 
elgbth.  teuth,  and  Seventh,  "Yes,"  and  tiie 
ninth,  "Husk,  carriage,  feed  dogs  and  car- 
riage trade." 

Appellant  by  motion  requested,  pursuant 
to  the  findings,  foreclosure  of  its  claimed 
lien  upon  all  the  property  at  the  sawmill 
plant  as  against  both  Harding  and  the  ap- 
pellee bank,  but  the  court  refused  the  mo- 
tiuu,  and  entered  Judgment  In  Its  favor 
against  Harding,  with  foreclosure  upon  "1 
Wheeland  sawmill  complete,  consisting  of  1 
circular  saw,  1  mandrel,  haak,  carriage,  dogs 
feed  and  carriage  tracka,"  subject,  however, 
to  the  Ueo  of  the  Golf  Bank  upon  all  the  bal- 
ance of  the  property  bo  sitoated,  which  It 
adjudged  to  be  first  and  snperior  In  fftTor 
of  the  latter. 

On  appeal  the  American  Bank  complains 
of  the  refusal  at  Its  motion  tor  Judgment  in 
its  fovor,  contending  that  the  Judgment  ren- 
doed  did  not  follow  the  Terdlct,  In  that  the 
Jnry  found  that  Harding  Informed  its  officers 
on  executing  the  mortgage  to  It  tbat  the  term 
"1  Wheeland  sawmill  complete"  tndnded  all 
the  property  in  tile  plant  at  Clinton,  which 
fact  as  between  that  bank  and  Harding  gave 
it  a  TsUd  mwtgage  <m  the  whole  of  the  equip* 
ment,  and  that  the  Oulf  Bank,  on  taking  its 
laiier  note  and  mortgage,  bad  knowledge 
of  rafDdoit  facts  to  put  it  on  inqnlry  of  the 
actual  status  of  the  first  bank's  claim.  The 
trouble  with  this  position  Is  that  the  Jury 
also  found  In  answering  a>ecial  Issues  Nos. 
1,  8,  and  11,  and,  there  being  no  statement  of 
facts,  we  must  presume,  upon  sufficient  evi- 
dence, that  the  description  used  In  appel- 
lant's mortgage  did  not  intrude  all  tbe  ma- 
chinery In  the  plant,  and  so  not  tiiat  as  to 
which  Uie  appellee  recovered,  that  tbe  phrase 
therein  employed.  "Wheeland  sawmill  oom< 
plete."  was  a  tectmtcal  and  trade  tem^  and 
tiut  flie  Onlf  Bank  before  taking  Its  mort- 
gage pnrsned  a  proper  Inquiry  to  ascertain 
whether  the  other  bank  had  and  claimed  one 
on  the  same  property. 

If  the  terms  of  appellant's  mortgage,  al- 
though recorded  as  stated,  did  not  cov^  the 
property  appellee  claimed,  and  tbe  latter  In 
advance  of  taking  Its  own  mortgage  pursued 
proper  inquiry  to  determine  whether  appel- 
lant had  and  claimed  any  mortgage  on  It, 
the  conclusion  must  follow  that  the  Inquiry 
gave  the  Gulf  Bank  no  further  Information; 
it  was  therefore  acquitted  of  any  knowledge 
or  notice  of  a  claim  upon  app^lant's  part  be- 
yond what  was  embraced  in  tbe  descriptive 
term  so  used  in  Its  then  recorded  mortgage. 
In  this  state  of  the  record  before  us,  since 
there  Is  neither  statement  at  facts  nor  con- 
trary showing,  we  conclude  that  the  trial 
court  did  not  err  In  refusing  ai^Uantfs  mo- 
tion and  In  entering  Jodgment  in  favor  of 
tbe  appellee.  I 
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A  separate  discussion  of  further  assign- 
ments of  error  becomes  unnecessary ;  aU  as- 
signments are  overmled,  and  an  atfirmanee 
ordered. 

Affirmed, 


TUELL  V,  ROBERTS  et  aL    (No.  8004.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
May  26,  1021.    Rehearing  Denied 
June  28.  1021.) 

1.  Venue  «»22(l)— That  one  defeadant  may 
be  sued  In  one  oennty  does  not  antherizo 
nalntsnanoe  against  other  defeadante  rwM- 

log  In  different  counties. 
Tiie  fact  that  suit  may  be  brought  against 
one  of  several  defendants  in  one  county  does 
not  authorise  its  maintenance  agaiiost  other  de- 
fendants who  reside  in  different  counties,  un- 
less the  defendant  of  wliom  the  court  has  jn- 
ris^ction  resides  in  the  county  in  wtiich  tbe 
suit  is  brought,  under  Yemon's  Sayles'  Ann. 
av.  St.  1914,  art.  UMl 

2.  Venne  4t=^2(l)— One  aoqulrlng  mortgaged 
chattel  out  of  oosnty  not  party  ta  chattel 
merttage  for  purpose  of  sslt  le  eeua^  where 
mortiMWe  was  exeoated. 

One  acquiring  mortgagor's  title  to  an  auto- 
mobile with  knowledge  of  the  mortgage  and 
notM.  did  not  thereby  make  himself  a  party  to 
the  contract  evidenced  by  the  mortgage  and  no- 
tice, so  as  to  give  the  mortgagee  tbe  privilege 
of  bringing  suit  to  foreclose  In  the  county 
where  tbe  mortgage  and  notice  were  executed* 
under  Vernon's  Sayles*  Ann.  Ctv.  St.  1914, 
art  188a 

AiKieal  frtMotk  Harris  County  Court;  Boy 
F.  Campbell,  Judge. 

Action  by  W.  C.  Roberts  against  G.  M. 
Tuell  and  another.  From  Judgment  for 
plaiotifF,  tbe  named  defendant  appealsL  Be- 
versed  and  remanded,  with  instructions. 

Cooper  k  Merrill,  ot  Houston,  toe  appel- 
lant 

Foots  &  Patterson,  of  Houaton,  for  appel- 
lees. 

PLEASANTS,  0.  J-  This  suit  was 
brought  by  appellee  W.  0.  Roberts  against  B. 
U  Horton  and  C.  M.  Tuell,  to  recover  from 
Horton  the  sum  of  $650  due  upon  10  prwnls- 
eory  notes  executed  by  him  in  favor  of  Rob- 
erts, end  payable  in  Harris  county,  and  to 
foreclose  against  both  defendants  a  mort- 
gage lien,  given  by  Horton  to  secure  the  pay- 
ment of  the  notes,  upon  an  antomoblle  de- 
scribed in  the  petition.  The  petition  alleges: 

"That  at  the  time  said  mortgage  was  ex- 
ecuted, the  said  B.  U  Horton  was  a  president 
of  Harris  county,  Tex.,  and  said  automobile 
was  situated  in  Harris  county,  and  said  chat- 
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M  mortgtge  was  forthwith  filed  for  registra- 
tion in  said  county.  That  afterward!  said  B. 
Lh  Horton  reoiOTed  Uie  pK^rty  from  Harria 
county,  Tax.,  withoat  the  knowledge  or  consent 
of  appellee  Boberta,  and  that  the  same  was  at 
the  time  of  the  filing  of  aaid  salt  in  the  pos- 
session of  the  appellant,  C.  M.  Tuell,  in  the 
city  of  AmariUo,  Potter  county,  Tex.,  and  that 
appellant  was  aasertiiv  some  title  or  daim 
thereto.** 

The  reaidencft  of  tbe  defendant  Htuton  is 
aU^Eed  to  be  unknown. 

Appellant  in  dne  time  filed  a  idea  of  privi- 
lege to  be  sued  In  the  county  of  liis  residence. 
To  this  plea  appellee  Roberts  filed  a  contro- 
vertlnff  affldarit,  and  iqnml  a  hearing  on  the 
plea  and  the  contest  thereof.  Judgment  was 
rendered  overmling  flie  plea,  from  which 
Judgment  this  appeal  is  prosecuted.' 
-  The  only  question  presented  by  the  aiqieal 
ta  the  prt^r  constmctlon  of  the  fourth  ex- 
ception to  oar  general  venue  statnte  (article 
1880,  Tenun's  Sayles*  Civil  Statutes),  which 
provides  that  where  ttiere  are  two  or  more 
defendants  residing  in  different  counties  suit 
may  be  brought  in  tbe  county  In  which  any 
one  of  the  defendants  reeideB.  Thli  la  the 
only  proTlslm  of  onr  venue  statute  under 
whldi  appellee  daima  the  right  to  maintain 
his  suit  against  appellant  in  Harris  county, 
and  we  think  it  clear  tSiat  this  statute  can- 
not be  so  construed. 

[1]  Tlie  texts  are  nndtspnted.  Appellant 
lives  In  Potter  county  where  he  purchased 
the  automobile  from  Hort(»,  and  now  has 
it  In  his  posBesslon.  The  residence  of  the 
defendant  Horton  being  unknown,  suit 
against  him  could  be  i"'>d  on  that 

ground  in  Harris  county,  where  plaintiff  re- 
sides, as  well  as  on  the  ^und  that  the 
notes  executed  by  bim  were  payable  in  said 
county.  But  tbe  fact  that  the  suit  can  be 
brought  against  one  of  several  defendants  in 
one  county  does  not  antborise  its  mainte- 
nance against  the  other  defendants,  who  re- 
side In  different  connUes,  unless  tbe  defend- 
ant of  whom  tbe  court  has  Jurisdiction  re- 
sides in  the  county  In  wbjch  the  suit  is 
brought.  The  language  of  the  statute  is 
plain  and  unambiguous,  and  leaves  no  room 
for  c<»istmctl(m.  Behren  Drug  Co.  t.  Ham- 
ilton &  McCarty.  92  Tex.  284,  48  8.  W.  6. 

[2]  Appellee  contends  that— 

"Appellant,  by  acquiring  the  mortgagor's  ti- 
tle to  the  automobile  upon  wh''*h  is  sought  a 
foreclosure  of  the  lien  sued  upon,  did  so  with 
knowledge  of  apiMllee'a  chattel  mortgage  and 
the  notes  sued  upon,  and  thereby  made  himsdf 
a  party  to  the  contract  avideaeed  .by  said  duit- 
td  mortgage  and  notes,  and  took  title  to  said 
automobile  in  acquiescence  and  subject  to  ev- 
ery contract  right  vested  in  appellee  by  virtue 
of  aaid  chattel  mortgage  and  aaid  notes,  in- 


eluding  the  privilege  of  brlsi^  Ota  salt. In 
Harris  county." 

This  contention  was  upheld  by  the  Court 
of  Civil  Ai^teals  for  the  Third  District  in 
the  case  of  Oxsheer  v.  Watt;  42  S.  W.  121* 
in  whidi  tbe  court,  In  discusdng  the  ques- 
tions, says: 

"There  no  error  In  overruling  the  plea 
of  W.  W.  Oxsheer  [the  purchaser  of  the  mort- 
gaged property]  to  the  jurlBdicUon  of  the  court 
over  his  person.  He  was  properly  joined  as 
defendant,  being  in  possession  of  the  property 
upon  wlilch  it  was  sought  to  IForeclose  tbe  mort- 
gage; and,  the  notes  sued  on  being  made  pay- 
able in  McLennan  coonty,  the  suit  was  proper- 
ly brought  in  that  county  on  the  notes  and  to 
foreclose  the  mortgage.  Ttiia  necessarily  drew 
W.  W.  Oxsheer  to  tbe  jurisdiction  of  the  coun- 
ty where  the  suit  was  brought,  he  being  a 
necessary  party  to  the  suit.  Sayles'  Rev. 
av.  St.  art.  1198,  snbd.  Si  Hall  v.  Hall,  U 
Tex.  S26;  Delesptne  v.  CampbeU,  46  Tex. 
628;  Bw^  V.  Anderson,  4^  Tex.  698;  Tem- 
pleman  T.  Oresham,  61  Tex.  53.  If  W.  W. 
Oxsheer  was  not  a  necessary,  but  only  a  prop- 
er, party  to  the  suit  of  foreclosure,  the'  court 
where  tbe  suit  was  properly  brought  against 
the  other  two  defendants  would  also  have  ju- 
risdiction of  hie  person,  though  he  resided  In 
another  county;  and  the  venue  as  to  him  would 
be  properly  laid  in  the  county  where  the  salt 
was  brought.  The  aoit  should  not  have  been 
split  faito  two  avits,  becauae  ime  prop«  defend- 
ant resides  in  a  county  other  than  that  In 
which  the  suU  is  instituted.'' 

Upon  writ  of  error,  to  tbe  Supreme  Court 
the  judgment  in  this  case  was  affirmed,  but 
the  opinion  ot  tbe  Supreme  Court  doM  not 
discuss  the  question  of  venue;   In  the  later 
case  of  Drug  Co.  v.  Hamilton  &  McCarty, 
supra;  tbe  Supreme  Court  expressly  overrules 
the  hiding  in  tbe  Oxsheer  Case  on  tbe  ques- 
tion of  venue.   Tt^  Drug  Company  case  is, 
we  think,  conclusive  ot  the  question  present- 
^  by  this  appeal.  It  may  be  that  there  is  no 
sound  reason  for  not  permitting  a  defendant 
to  be  sued  out  ot  the  county  of  bis  residence 
In  a  case  of  this  kind,  but  tbe  legislature 
has  not  seen  fit  to  make  such  an  exception 
to  tbe  general  statute  which  protects  tbe 
citizen  In  tbe  valuable  right  to  have  suits 
against  him  tried  in  the  coimty  of  bis  resi- 
dence, and  tbe  courts  cannot  engraft  sucii 
an  excepticMi  upon  tbe  statute.  ^ 
These  conclusions  require  that  the  Judg- 
■  ment  of  the  court  below  be  reversed  and  the 
'  cause  remanded,  with  Instructions  to  tbe 
'  trial  court  to  austaln  appellant's  plea  of 
'  privilege,  and  imless  appellant  is  dismissed 
'  from  tbe  suit  to  transfer  tbe  cause  to  the 
:  county  court  of  Potter  county,  and  It  has 
been  so  ordered. 

i    Beversed  and  remanded,  with  instmcUons. 
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PAYNE,  Direotor  Geitral.  v.  WEISIQER. 
(No.  1233.) 

(Court  of  CirU  Appeals  of  Texas.  EL  Paw. 
Hay  26.  1821.  Behearing  Deided  Jane  3&, 
1921.) 


1.  Trial  «=33SI  (5)— Special  Intarrooatory  t»W 
properiy  rofasad,  whare  eovarad  ky  uothar 
latarregatory  aubntttad. 

In  a  railroad  «mplor«'a  action  for  injuHes 
from  an  exploaion  wbile  Attempting  to  start 
a  gaaidine  engine,  by  pouring  gaaoline  into  an 
•xtfngiilBhed  generator  wliich  was  still  hot.  It 
was  not  error  to  refuse  to  submit  the  question 
us  to  whether  [tlaintiff  was  familiar  with  gaso- 
line, and  linew  that  it  was  liable  to  explode 
is  coming  in  contact  with  hot  metala;  such 
(luestioD  having  been  sufficient!;  submitted  in 
one  as  to  whether  he  was  ignorant  of  the  dan- 
ger attendant  on  a  relighting  of  the  generator 
in  its  then  condition. 

2.  Muter  aad  servant  «=>286(4I)-Na|llgam 
In  railing  to  wan  •mploy«,  lalnrad  fey  axpl»- 
siott  of  gaaallne,  held  for  Jury. 

In  an  action  by  a  roundhouse  hostler,  in- 
jured by  an  explosion  while  he  was  attempting 
to  sUrt  a  gasoline  engine  by  ponrlng  gasoline 
on  a  hot  generator,  erldenee  on  the  gnestion  of 
Us  Ignorance  of  the  danger  and  defendant's  faQ- 
ore  to  warn,  Md  sufficient  to  go  to  the  Jnry. 

3.  Master  and  aarvaal  ^(S5(2)  —  Daager  af 
attemptiag  to  start  gasoline  motor  held  not 
aa  open  as  to  relieve  aiastsr  of  duty  to  wara. 

In  a  railroad  employe's  action  for  personal 
Injuriea  snstained  by  the  explosion  of  gasoline 
whOe  he  was  attempting  to  start  a  motor  by 
poorlng  gasoline  on  a  hot  generator,  the  daiver 
Md  not  so  open  and  apparent  as  to  reUere  the 
master  of  the  dnty  to  warn. 

Appeal  from  District  Court,  El  Paso  Oonn- 
ty;  Ballard  ColdweU,  Judge. 

Aietion  by  B.  S.  Weielger  against  John 
Barton  Payne,  Director  Ganeral.  Judgment 
for  pUlntur,  and  d^endant  appeals.  Af- 
firmed. 

W.  A.  HawUns,  W.  M.  Fetloolas,  and  Del 
W.  Harrington,  all  of  £1  Paso,  fOr  appeaiant 

Hndapetta,  Wallace  A  Harper,  of  El  Paao, 
fbr  appellee. 

HARPEB,  C.  J.  This  suit  was  Instltated 
by  E.  S.  Welaiger  against  the  Director  Gen- 
eral of  Eailroadfl  for  damages  for  personal 
injuries  alleged  to  have  been  caused  by  being 
burned  by  an  explosion  of  gasoline  on  the 
night  of  November  29, 1919.  Several  grounds 
of  negligence  were  pleaded  and  all  of  them 
submitted  to  the  jury  upon  special  issues, 
and  all  found  against  appellee  except  the  fol- 
lowing: 

Appellee  was  directed  to  start  a  gasoline 
engine  for  the  purpose  of  pumping  water; 
that  he  heated  up  the  generator,  and  when 
attempting  to  turn  on  the  air  found  the  pipe 
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disconnected;  that  after  he  had  repaired  the 
pipe  he  attempted  again  to  light  the  genera- 
tor with  gasoline  from  a  can ;  that  It  explod- 
ed, and  seriously  and  pennanently  injured 
him ;  that  he  was  Inexperienced  In  the  work, 
unfamiliar  with  the  danger ;  and  that  appel- 
lant knew  of  the  danger ;  and  knew  that  ap- 
pellee was  ignorant  of  It^  and  failed  to  warn 
blm. 

Defendant  answered  by  general  denial; 
that  plalntia  was  46  years  old,  had  had  ex* 
perlence,  and  was  fully  aware  of  the  danger 
Incident  to  pouring  gasoline  upon  the  genera- 
tor after  it  had  been  onoe  lighted  and  had 
thereby  become  heated;  that  the  appliance 
was  simple;  that  he  therefore  assumed  the 
risk;  that  he  had  been  fully  Instructed  and 
warned  with  reference  to  the  manner  of 
starting  and  operating  the  machine;  that  he 
had  operated  a  sfifdlar  engine  for  many 
months  prior  to  the  accident,  and  knew  and 
appreciated  the  danger  arising  from  ponrlng 
gasoline  upon  a  heated  generator,  and  there- 
fore assumed  the  risk. 

The  court  submitted  the  following  qnes- 
tions  pertinent  to  the  ground  of  negligence 
aboTO  noted; 


Question  No.  2%^  "Do  yon  find  from  a  pre- 
ponderance  of  the  evidence  that  at  the  tjme  of 
the  happening  of  the  acddent  the  plaintiff  was 
inexperienced  and  Ignorant  of  tiie  danger,  it 
any,  of  relighting  the  generator  in  its  then  con- 
dition, and  that  this  inexperience  and  ignorance, 
if  any,  was  known  to  the  defendant  at  tlie  time 
he  was  directed  to  run  the  pump  in  question?" 

This  question  the  Jnry  answered,  "Yes." 

Question  No.  3:  "Do  yon  find  from  a  pre* 
ponderance  of  tiie  evidence  that  defendant  aad 
Ids  employim  faded  to  notify  or  warn  plaintiff 
of  the  danger  of  lighting  tiie  generator,  as  he 
attempted  to  do,  and  that  if  they  did  fall  it 
was  negligence  on  their  part,  under  the  cir- 
camstances,  to  fail  to  so  warn  and  notify  plain- 
tiff, and  that  such  negligence,  if  any,  was  a 
proximate  caose  of  plaintifFs  injuries?" 

This  qnestion  the  fary  answered,  "Tes." 

Question  No.  4:  ^is  question  aimply  asked 
how  much  the  damages  were,  and  the  Jury  an- 
gwered,  $10,000.00." 

At  the  defendant's  request,  the  coiurt  sub- 
mitted defendant's  question  No.  1  as  follows: 

"Did  the  plaintiff,  Weisiger,  know  at  the  time 
he  poured  gasoline,  which  exploded,  on  the  gen- 
erator, that  it  was  dangerous  to  throw  gasoline 
thereon,  at  tihe  time  and  under  the  drenmstane- 
es  when  he  did  throw  it  on?" 

Thia  question  the  jury  answered,  "No." 

Also,  at  defendants  request,  the  court 
submitted  question  No.  2,  as  follows: 

*^ould  an  ordinarily  prudent  person,  under 
the  drcumstances  present  and  at  the  time  when 
Weisiger  threw  the  gasoline  that  exploded  on 
the  generator,  have  known  and  appreciated  the 
danger  in  so  doing?" 

I    This  question  the  Jury  answered,  "No." 
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Both  of  the  above  questions  were  asked 
by  the  defendant  only  in  the  event  that  faia 
peremptory  Instractlons  were  rinsed.  Judg- 
ment was  entered  for  plaintiff  for  $10,000, 
from  which  an  appeal  Is  perfected. 

Taking  up  the  aselgnm^ts  In  the  order 
which  we  deeip  most  convenient: 

[1]  The  fourth  assignment  charges  error  In 
refusing  to  give  the  following  apedal  charge 
requested  by  appellants: 

"WsB  the  plaintiff  at  the  time  of  the  accident 
familiar  with  gasoline,  and  did  he  know  that  in 
coming  In  contact  with  hot  metals,  sparks,  or 
flame  it  was  llkdy  to  explode  and  was  danger- 
ooar 

Thla  question  wmiU  have.  It  anbinltted, 
called  for  a  finding  as  to  the  general  knowl- 
edge of  aMMllee  concemlng  the  livelihood  of 
an  explosion  tr&m  gasoline  when  coming  in 
oontact  with  heat  and  fire  In  a  general  way, 
and  of  course  this  is  a  matt»  of  common 
icnowledge ;  but  the  general  charge,  Nos.  2)6 
and  3,  submit  the  specific  issue  pleaded,  to 
wit,  Was  he  Ignorant  of  the  danger  attendant 
upon  a  relighting  of  the  generatw  in  Its  then 
conation?  and  we  think  snffldoitlr  and  prop- 
erly submitted  the  Issue. 

[2]  By  the  eif^fb  and  ninth  It  Is  urged  that 
the  court  erred  in  refusing  to  submit  two 
Wedal  charges  to  the  effect  that: 

"The  defendant  owed  the  plaintiff  no  dutr  to 
instroct  him  as  to  the  danger  of  gasoline  ex- 
ploding npon  cjiming  in  contact  with  hot  metal 
sparks  or  flame,  because,  defendant's  appliances 
being  safe  and  in  good  condition,  the  danger 
arose,  not  ttom  anything  done  or  left  undone  by 
die  defendant,  bat  from  plaJntUTs  own  act,  and 
defendant  coi^d  not  reasonably  anticipate  that 
l^aintiff  would  pour  puoline  on  an  appliance 
where  gas<dine  had  been  poured  and  lit  shortly 
before." 

The  ottier  spedfications  of  error  are  sub- 
stantially to  the  same  effect,  "That  the  court 
should  have  instructed  a  verdict  for  the  de- 
fendant," and  that  it  was  error  to  submit 
the  question  of  ignorance  of  appellant  of  the 
danger  and  failure  to  warn,  etc.,  because  the 
facts  in  evidence  are  Insufflcloit  to  support 
a  verdict  for  plaintiff. 

The  plaintiff  testlfled  that  be  was  46  years 
old ;  that  at  the  tinge  of  the  accident  and  for 
2  years  prior  thereto  he  bad  worked  for  the 
Director  General  of  the  Southwestern  Rail- 
road as  hostler,  and  in  the  wat^r  service  as 
repairman;  by  hostUng  be  meant  handling 
engines,  moving  them  in  and  out  of  the 
roundhouse,  and  from  one  place  to  another; 
that  during  all  the  time  he  was  working  as 
hostler  he  had  not  come  in  contact  with  the 
operation  of  gasoline  or  oil  burning  engines, 
that  he  knew  nothing  about  that,  and  further 
testifying  he  said: 

don*t  know  whether  my  foreman,  at  the 
time  I  met  with  my  accident,  knew  of  my  previ- 
ous experience  with  the  Southwestern  or  not. 
He  could  have  known;  the  .records  were  open. 


'  At  the  time  I  met  with  my  accident,  November 
'  28, 1919, 1  was  directed  by  my  foreman  to  pnmp 
that  night  My  foreman,  Mt.  Bubanks,  told  ms 
to  do  the  work.  I  was  off  In  a  house  about  100 
yards  from  where  I  got  hart,  deaning  up  the 
house.  He  came  to  me  and  told  me  that  I  had 
to  relieve  the  day  man  that  day  at  7  o'clock.  I 
better  go  home  and  get  my  supper,  and  get  back 
to  relieve  the  day  man.  At  tiiat  time  he  did 
not  give  me  any  instructions  or  warning  as  to 
how  to  operate  that  machine.  He  certainly  did 
know  at  that  time  .that  I  had  never  had  any 
experience  In  running  a  gasoline  engine.  When 
I  came  back  to  work,  I  relieved  Mr.  Hamilton, 
the  regular  pumper,  the  day  pumper.  He  had 
been  on  that  job  for,  I  suppose,  14  or  15  years, 
and  during  that  time  I  had  known  htm  Intimate* 
ly.  He  knew  the  kind  and  character  of  work 
I  had  been  doing,  and  he  knew,  when  I  went 
down  there,  that  I  knew  nothing  about  the 
i  engine.  No,  sir;  he  didn't  give  me  any  Instroc- 
I  tions  or  warning  as  to  how  to  start  the  engine. 
'  The  engine  was  not  running  at  that  time.  I 
had  attempted  to  start  the  engine  about  two  or 
three  times  before  the  time  I  got  hurL  I  bad 
started  It  by  heating  the  generator,  I  got  my 
information  as  to  how  to  heat  the  generator 
by  just  b^praing  to  see  some  one  heating  it 
that  way.  I  was  not  familiar  with  the  mech- 
anism of  the  generator  at  that  time.  When  I 
took  the  job  that  night  from  this  foreman,  ha 
did  not  say  anything  to  me  about  the  generator, 
whether  it  was  clean  or  dirty.  I  did  not  know 
at  that  time  that  a  generator  of  that  character 
I  was  working  with  that  night,  to  start  this  par- 
ticular engine  irtiere  I  got  hnirt,  would  aceumn- 
late  carbon  or  soot,  and  be  required  to  be  desn- 
ed  out,  and  I  did  not  know  that  the  carbon  and 
soot,  U  allowed  to  accumulate,  would  hold  fire. 
When  I  went  down  there  that  night,  the  engine 
was  atanding,  and  I  had  to  heat  it  up  with  the 
generator.  This  generator  was  up  probably  to 
the  top  of  my  head,  it  was  about  even  with  the 
I  top  of  my  head,  and  it  got  heated  up.  I  heated 
it  up  with  gasoline.  I  got  a  tomato  can  about 
three-fourths  full,  and  poured  a  Uttie  on  It  and 
heated  it  up,  and  got  it  ready  to  start  my 
I  engine,  and  got  down  to  turn  the  air  on  to  blow 
it.  As  I  turned  the  valve  on,  I  discovered  I 
was  losing  air  about  15  feet  from  the  engine.  I 
shut  the  valve  off,  and  got  a  wrench,  and  took 
out  a  nipple,  end  got  a  l)4'i°ch  plug,  and  plug- 
ged the  idr  line  up.  I  should  judge  I  had  been  15 
minutes— 16  or  20  mintnes— doing  that  work. 
The  generator  bad  cooled  off,  and  I  put  more 
gasoline  on.  1  got  my  gasoline  in  the  tomato 
;  can,  ^out  three-fourths  full  of  gaa,  and  got  It 
!  and  couldn't  see  any  blaze  or  anything,  and 
i  poured  a  little  gas  on  the  generator;  as  I 
.  done  that  it  ignited,  and  the  blaze  run  in  the 
can  and  exploded  and  set  on  fre.  You  have  to 
.  have  the  air  to  blow  the  engine.  I  don't  know 
'  who  disconnected  that  pipe,  and  X  did  not  know 
it  was  disconnected  when  X  went  to  work.  Tbu 
man  I  relieved  did  not  tell  me  it  was  disconnect- 
ed. They  had  been  working  around  the  engine 
!  that  day;  the  foreman  -and  five  or  six  men 
worked  on  this  other  engine  until  10  o'clock 
that  night.  The  explosion  occurred  at  11 
o'clock.  When  they  went  off  work,  they  did  not 
tell  me  tbey  had  disconnected  some  part  of 
the  machinery  and  appliances.  This  air  pipe 
sets  off  15  feet  In  behind  another  en^e.  As 
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to  when  I  diacorered  the  i»ipe  wai  diaconnected, 
when  I  turned  the  air  valve  onto  the  air  dram> 
I  heard  it  hisaing.  Then  I  ahat  it  off  and  went 
and  plngged  It  op.  I  saw  the  foreman  who  was 
in  charge  of  that  work  before  or  at  about  the 
time  he  left  the  works,  and  he  didn't  say  any- 
thing to  me  about  that  being  dieconneeted.  The 
first  time  I  diacoTered  it  was  when  I  went  to 
turn  the  air  o^jito  the  drum.  The  purpose  of 
that  is  to  blow  the  generator  and  heat  the  hot 
head.  I  should  judge  it  wee  15  or  20  minutes 
from  the  time  I  discovered  that  the  oir  was 
disconnected  up  until  the  time  I  met  with  my 
accident;  not  any  longer.  At  the  time  I  dis- 
covered that  the  pipe  was  disconnected,  I  ^onld 
Judge  it  had  been  abont  16  minutes  since  I  had 
poured  the  gasoUne  In  the  generator  and  set 
it  afire.  When  I  started  away  to  fix  this  pipe, 
the  gasoline  in  this  generator  seemed  to  be 
burning  a  little,  but  not  much,  ^e  generator 
was  about  even  with  the  top  of  my  head-  It 
was  a  very  cold  night,  freezing,  and  it  was  cold 
where  the  generator  was.  It  got  in  through  a 
double  door.  It  was  15  or  20  minutes  from  the 
time  I  left  it  to  fix  the  pipe  until  T  got  back 
and  stsrted  to  pour  the  gasoline  In  the  genera- 
tor the  second  time.  When  I  came  back  to  re- 
light die  generator,  I  just  glanced  at  It,  and 
couldn't  see  any  fire.  Then  I  poured  the  gas  on 
it — started  to  poor  it  on— and,  as  I  stated,  the 
explosion  occurred.  At  that  time  I  had  not  re- 
ceived any  warning  or  instruction  from  my  su- 
perior as  to  how  to  handle  this  generator  In  the 
event  it  became  necessary  to  relight  it  I  nev- 
er was  instructed,  nothing  was  said.  I  did  not 
know  about  the  danger  of  relighting  the  genera- 
tor. I  had  not  received  instruction  or  warning 
as  to  how  to  nae  the  generator,  and  the  time 
necessary  to  intervene  from  the  time  it  was 
first  lighted  until  the  time  I  might  want  to 
l^ht  it  the  second  time.  As  to  how  I  looked 
to  see  whether  or  not  there  waa  any  fire  in  the 
generator  at  the  time  I  poured  the  gasoline  on, 
well,  I  got  op  as  far  as  I  could.  This  generator 
was  Betting  about  the  top  of  my  head,  and  there 
was  no  way  to  get  up  to  see  over  the  generator 
to  see  the  condition,  how  the  condition  was.  I 
got  as  high  as  I  could  to  look  into  the  genera- 
tor. It  was  dark  in  there,  so,  as  far  as  I  knew 
at  that  time,  there  was  no  blaze  of  fire  la  that 
generator.  As  to  the  daim  that,  prior  to  that 
tinM,  I  had  worked  on  an  engine  of  a  similar 
character  at  Columbus,  N.  M.,  the  Columbus 
engine  Is  lUtogcther  a  different  engine  from  the 
Hacbita  plant.  The  Columbus  engine  is  a  Sto- 
ver engine,  and  the ,  Hachita  is  a  Crescent. 
There  was  a  difference' in  the  manner  of  starting 
the  two  engines.  The  Stover  is  lit  with  a  blow 
torch;  the  one  at  Columbus,  you  pick  it  up  and 
pack  it  around.  Tlie  Colnmbns  engine  ia  lit 
differoit  from  the  Hachita;  it  ia  lit  with  a  blow 
torch,  and  the  Hachita  is  lit  with  a  generatw. 
Ton  do  not  take  gasoline  the  same  way  with  tiie 
two:  starting  the  two,  it  is  two  diiferent  ways. 
The  blow  torch  is  a  little  round  ball  filled  with 
gas,  and  you  pump  air  in,  and  it  blows  the  hot 
ball;  that  is  different  from  the  Hachita  en- 
gine. I  worked  at  the  Columbus  plant  two 
months.  Before  I  went  to  work  there,  I  had 
inatrucUons  as  to  how  to  handle  that  engine; 
,they  put  a  man  with  me  and  he  stayed  one  day. 
He  gave  me  full  inatmctiona  as  to  bow  to  start 
it.  I  had  never  attempted  to  relight  this  par- 
ticular en^na  at  HadUU  bsfora  the  tlm«  I  sot 
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hurt;  that  Is  the  first  time  I  ever  relit  that 
engine.  I  ahoold  think  the  tomato  can  was 
■bout  half  full  of  gasoUne  at  the  time  it  ex- 
idoded.  The  tomato  can  would  probably  h<^ 
a  Quart.  I  dont  know  why  I  twed  a  tomato 
can,  instead  of  some  other  appliance  to  pour 
this  in  there;  that  is  all  that  there  waa.  This 
fire  run  down  in  the  can;  that  eqtloded  and 
threw  the  gas  on  my  clothes." 

Oa  cross-examination  he  testified: 

"I  worked  10  or  11  years  as  a  hosUer.  I  en- 
tered the  service  as  water  service  man  August 
1,  lAia  I  got  hart  on  November  28,  1919.  I 
don't  remember  whether  in  September,  1818, 
1 1  worked  aa  repairman  in  the  pomp  atatim  at 
Columbus.  In  October,  1918,  on  the  lat.  2d. 
10th,  16th,  16th,  17th  and  Slst.  I  worked  at 
I  Hachita,  installing  this  particular  pump.  In 
I  February,  1019,  I  helped  install  the  pumping 
I  plant  and  engines  at  Columbus.  Xn  March, 
1 1019,  I  worked,  installing  the  Columbus  plant. 
I  On  the  20th  and  80th  of  that  month  I  work<$d 
,  at  Hachita  as  repairman  on  the  engines.  In 
April.  1910,  on  the  17th,  18th,  28d,  and  24th.  I 
worthed  repairing  the  engine  at  Ct^ombas.  HImj 
18th  and  20th  I  worked  repairinv  engine  at 
Hachita.  From  Jane  10  to  19,  1918,  I  guess 
I  ^d  run  the  booster  engine  at  Hachita.  In 
July,  1919,  on  the  26th  and  27th,  from  the  28th 
to  Slst,  I  worked  rei>airing  the  engine  at  Ha- 
chita. In  August  and  September,  1910,  X  was 
in  charge  by  myself,  as  day  pumper,  of  the  oil 
engines  at  Columbus.  On  October  16  and  17, 
1010,  I  worked  repairing  the  engines  at  Ha- 
chita. In  November,  1019,  the  month  I  got 
hurt,  on  the  2d  and  from  the  3d  to  the  8tli,  and 
from  the  16th  to  the  l7th.  I  was  running  thia 
particolar  engine  at  Hachita.  The  engine  at 
Columbus  was  a  Stover  and  Ibe  one  at  Hachita 
was  a  Crescent  This  particular  engine  was 
called  the  'booster*  engine,  and  there  Is  one 
other  main  engine  in  that  building.  To  light 
the  generator  you  pour  gasoline  on  it  and  light' 
your  gasoline.  When  it  gets  hot,  you  turn  on 
air  from  the  compression  tank.  That  gives  a 
blue  flame,  shooting  out  like  a  blow  torch,  ^is 
blue  flame  heats  a  round  piece  of  iron,  called 
a  'hot  head*  or  'hot  ball.'  After  yon  have  lit 
your  generator,  turned  on  yoar  air,  got  your 
Uoe  flame,  and  your  hot  ball  hot  enough,  you 
then  rock  yonr  Sywheel  to  start  the  engine. 
Then  yon  turn  off  the  blow  torch.  The  heat,  I 
suppose,  from  the  hot  ball,  keeps  the  engine 
running.  You  get  the  hot  ball  red  hot.  The 
engine  introdnces  the  oil  into  the  cylinder;  it 
strikes  the  hot  metal,  snd  explodes,  and  shoots 
the  piston.  Another  charge  is  introduced,  and 
strikes  the  hot  metal,  and  explodes  again, 
llie  Oreacent  engine  uses  a  generator  attached 
to  the  engine,  and  the  Stover  noes  a  blow  torch. 
The  blow  torch  on  the  Stover  and  the  blow 
torch  on  the  Oescent  heat  the  hot  ball  by  com- 
pressed air  blowing  the  fiame.  I  went  that 
night,  and  ponred  gasoline  on  the  generator,  and 
lighted  it.  I  opened  my  air  valve,  and  didn't 
have  any  pressure,  and  could  hear  it  hissing  out 
somewhere  else.  I  went  and  stopped  up  the 
disconnection.  I  came  back,  glanced  at  the 
generator,  to  see  if  there  was  any  flame  in  it, 
got  my  quart  can  halt  full  of  gasoline,  threw  it 
on  there,  and  then  the  trouble  commenced.  At 
the  time  I  poured  the  gasoline  on  the  first  time, 
the  hood  of  the  generator  waa  open.  When  I 
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went  over  to  ping  my  pipe,  I  left  the  hood  open. 
It  vfli  BtQl  open  when  I  came  back,  and  I  left 
it  open  when  Z  ponred  Ui«  aecond  gaioline  on 
it,  and  when  I  went  to  Oolnmbns  to  work  Hom- 
er Clark  Initnicted  me  about  the  ranning  of 
theee  engines  and  the  use  of  the  gasoline  torch, 
and  I  ran  them  very  aaccessfuUy  for  two  months 
myself.  I  bad  do  i^ea  that  gasoline  was  danger- 
oas  when  thrown  on  a  flame  or  hot  metal.  X 
bad  a  house  burn  down  once,  though,  through 
a  gasoline  explosion.  I  wasn't  home  at  the 
time,  but  was  told  aboot  it  afterwards.  Be- 
tween August  81,  1918,  to  Norember  29.  1919, 
I  worked  as  a  water  aervlca  repairman  at 
times,  and  at  other  times  as  actual  operator 
of  one  of  these  engines  at  Colnmbna  and  Ha- 
chita.  In  November  I  worbed  10  or  15  days 
prior  to  this  accident,  running  this  particular 
engine.  I  never  had  to  start  the  engine  at 
Hachita,  bnt  at  Columbns  I  had  to  start  it  my- 
self. I  have  seen  the  engine  started.  I  have 
never  seen  a  man  take  a  ball  of  waste  and 
soak  it  in  gasoline  and  start  It  Most  anybody 
would  know  it  is  a  fact  that  the  engine  is  run 
by  tiie  hot  metal  and  the  hot  ball  exploding  the 
gasoline.  I  didnt  know  that  gasoline,  thrown 
on  hot  metal,  might  explode,  or  that,  If  thrown 
on  a  flame  or  spark,  it  might  explode.  I  don't 
know  exactly  the  time  my  house  burned  down, 
but  it  waa  four  or  five  years  ago.  I  wasn't 
there.  The  way  my  wife  told  me,  she  had  a  can 
of  gaeoline  setting  outside,  and  a  can  of  coal 
oil,  and  she  went  ont  to  start  the  fire,  and  got 
the  gasoline  can,  and  went  in  and  ponred  it  on 
the  fire  she  had  started  that  morning,  think- 
Ing  It  was  coal  oil,  and  It  blew  up  and  set  the 
house  on  fire." 

It  Is  conclusively  OBtabllsbed  that  It  was 
ntremely  datigetx)iis  to  ponr  gaBollne  In  this 
generator  to  relict  It  so  soon  after  It  bad 
gone  out.  In  the  way  It  was  done  In  this  In- 
stance, both  by  the  testimony  and  the  feet 
'  of  the  explosion.  The  court  did  not  submit 
the  disconnected  air -pipe  as  negligence,  be- 
cause It  was  clearly  not  the  proximate  cause, 
and  the  other  acts  of  negligence  charged  have 
been  ^Iminated  by  findings  of  the  Jury,  leav- 
ing only  the  questioD  of  duty  to  warn  appel- 
lee of  the  danger  of  gasoline  exploding  when 
brought  In  contact  with  hot  metal,  in  the 
performance  of  his  work  in  operating  this 
particular  engln&  Labatt's  Master  and  Serr^ 
ant  says: 

"The  question  whether  the  master,  at  the 
time  of  eivsging  the  servant  or  afterwards, 
oogbt  to  have  inquired  whether  he  was  experi- 
enced or  not,  or  should  have  taken  notice,  un- 
der all  the  facts,  of  the  probability  that  he  was 
not,  nothing  being  said  on  the  subject  by  either 
party,  Is  a  question  for  the  Jury." 

Appellee  says  he  was  employed  as  a  hostler, 
and  his  Immediate  work  was  to  handle  en- 
gines, move  them  in  and  out  of  the  round- 
house, and  the  evidence  discloses  that  he  did 
a  general  repair  work,  cleaning,  etc.;  that 
he  was  unfamiliar  with  the  ways  and  means 
of  operating  oil  and  gasoline  engines;  that 
on  the  night  In  question  he  was  taken  from 


his  r^lar  work,  and  put  to  operating  tbls 
engine  to  relieve  the  regular  aiglneer;  and 
that  he  knew  bow  to  start  It  by  haviiig  nen 
some  other  person  do  so. 

There  is  evidence,  circumstantial,  which 
tends  to  show  that  he  knew  of  and  should 
have  appreciated  the  danger  of  restarting  the 
generator  in  the  way  he  did;  bnt  it  is  ad- 
mitted that  he  was  not  Instructed  concerning 
the  dangers,  so  it  simply  presents  p.  question 
of  conflicting  testimony  upon  the  issue,  and 
we  are  not  authorized  to  disturb  the  verdict 
in  such  cases.  Texas  &  Pac  Ry.  Co.  v.  Bur- 
sey,  192  S.  W.  809 ;  M..  K.  &  T.  By.  Co.  v. 
Walker,  26  S.  W.  613;  note,  28  L.  B.  A.  (N. 
S.)  p.  1253;  also,  note,  45  U  B.  A.  <N.  S.) 
658. 

[S]  We  are  not  prepared  to  hold  that  the 
danger  In  this  Instance  was  »6  open  and  ap- 
iwrent  as  to  relieve  the  master  of  the  duty 
to  warn.  Currans  v.  Seattle  &  S.  F.  By.  et 
al.,  34  Wash.  612,  76  Pac.  87;  Tex.  8t  N.  O. 
Ry.  Co.  V.  Gardner,  29  Tex.  Civ.  App.  90, 
69  S.  W.  217;  TeUow  Pine  OU  Co.  t.  Noble, 
101  S.  W.'276;  note,  35  I*  R.  A.  (N.  S.)  679:. 
Bolllngton  T.  Railway  Co..  12S  Ey.  186,  100 
S.  W.  850,  8  I/.  B.  A.  (N.  S.)  1045;  Allegheny 
Imp.  Co.  V.  Weir,  96  Ark.  600,  132  S.  W.  462; 
H.  &  T.  0.  Ey.  Co.  y.  MaUoy,  54  Tex.  Civ. 
App.  490, 118  S.  W.  721;  I.  &  G.  N.  By.  Oo.  T. 
Wray,  43  Tex.  Civ.  App.  380,  96  S.  W,  74. 

The  Judgment  is  therefore  affirmed. 


DAVIDSON  at  af.  v.  WRIGHT  ef  ox. 
(No.  6324.) 

(Court  tt  GItII  Appeals  of  Texaa.  Aurtla. 
July  2,  1821.) 

1.  LInltmtiM  of  aatlOH  «s»24(6)— Foar-year 
statute  apH'M.  to  ■■aranty  of  quantity  Is 
deed. 

The  four-year  statute  «f  limitation  applies 
to  a  cause  of  action  based  on  alleged  guaranty 
in  the  deed  as  to  the  amount  of  land  convitfed. 

2.  LInttatlos  of  actloas  «=»28  ( I  >— Two-year 
statute  applicable  to  ropresestatlons  oa  sale 
of  laU. 

As  respects  right  *of  recovery  based  on 
verbal  representaticnis  and  oral  agreement  that 
land  sold  to  plaintiffs  waa  of  a  specified  acre- 
age, the  two-year  statute  of  limitationa  is  ap- 
plicable. 

3.  UnltattoR  of  aotiona  «=»I83(3)— AtlagaHon 
that  action  aoeraed  nora  thai  four  years 
before  ssH  Indades  avernent  of  two-yoar 
statBto. 

In  grantee's  action  on  verbal  representa- 
tions and  oral  agreement  as  to  quantity  of 
land,  an  allegation  that  the  cause  of  action 
accrued  more  than  four  years  before  suit  In- 
cludes an  averment  that  it  accrued  more  than 
two  years  before  suit,  and  thus  pleads  the 
two-year  statute  of  limitations. 


*s»Vte'otli«r  CUM  see  sane  topic  and  KBT-NUUBBR  la  aU  K«y-NVmb«nd  DisesU  and  IMasas 
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Error  flHun  McLennan  Ooimty  Court;  3mm. 
P.  Alennder,  Judge. 

Action  by  U.  S.  Wright  and  wife  against 
W,  R.  Davidson  and  otbers.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Bo- 
Tersed  and  remanded. 

Sanford  &  Barria,  at  Want,  tot  plaintiffs 
In  error. 

Witt,  Terrell  St  Witt,  of  Waco,  for  defend- 
ants in  arzor. 

KEY,  O.  J.  We  copy  from  the  brief  vS 
plaintiffs  in  vnoi  as  follows: 

"This  is  a  suit  by  U.  S.  Wright,  aud  wife 
▲gnes  Wright,  originally  filed  on  the  24th  day 
of  July,  1919,  defendants  in  error's  amended 
petition  baTiog  been  filed  on  the  29th  day  of 
November,  1919. 

■■DefsndantB  in  error  alleged  that  on  the  22d 
day  of  Jnly,  191B^  plaintifFa  in  error  made,  exe- 
cuted,  ud  delivered  a  deed  to  plaintiffs,  con- 
veying a  certain  tract  of  land  out  of  block  A 
of  the  Davidson  subdivision  of  the  Jacob 
Walker  survey,  by  metes  and  boonds,  contain- 
ing four  acres. 

"It  is  further  alleged  that  defmdants  In  error 
received  the  deed  end  entered  Into  pMeesaion 
•f  the  land  on  or  aboot  the  let  day  of  Au- 
gust 1916. 

"It  is  farther  aHeged  that  the  plaintiffs  in  er> 
ror  represented  to  the  defendanto  in  error  that 
the  tract  of  land  contained  4  acres,  'and  that 
said  conveyance  so  warranted  and  covenanted 
that  said  tract  of  land  contained  4  acres  of 
land,  and  same  was  sold  to  these  plaintiffs  at 
the  price  of  ¥!tOO  per  acre,  and  wtfi  pnrc^sed 
and  paid  for  by  the  acre.* 

'*It  la  farther  alleged  that  on  the  22d  day 
of  Jnly,  1919.  the  defendants  In  error  had  the 
hnd  snrveyed,  and  it  was  fonnd  to  contain  only 
8.8  acres,  defendants  In  error  ntMng  a  recov- 
ery for  seventh-tenths  of  an  acre,  amomtbig  to 
t?10.  with  Interest  thereon  bum  Angnst  1, 
1915. 

"Plalntilh  In  error  answered  by  general  de- 
nnirrer,  epedol  exception  pleading  the  bar  of 
the  ststnte  of  llmftation  of  four  years,  gen- 
eral denial,  and  special  answer  setting  np  the 
bar  of  the  statute  of  limitation  of  foar  years. 

^TThe  caase  was  tried  before  the  court  with- 
out intervention  of  a  jury  on  the  20th  day  of 
December,  1919.  and  the  court  rendered  Judg- 
ment for  the  defendants  In  error  in  the  sum  of 
S180,  wltii  tnterest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  Aarast  1,  1915.  to 
which  action  of  the  court  plaintiffs  in  error  ex- 
cepted and  gave  notice  of  appeal  to  the  Oonrt 
of  CM\  Appeals  at  Anstin. 

'TUdntifEs  In  error  filed  petition  for  writ  of 
ormr  and  writ  of  error  hmd  mi  the  80th  day 
of  Janaary  1020. 

Tbe  defendants  in  vnor  ctmcede  the  cor- 
netness  of  the  fore^lng  statement  of  the 
nature  and  remit  of  the  suit,  with  one  cor- 
rectitm,  which  is  that  they  did  not  allege 
delivery  of  the  deed  on  the  22d  day  of  July, 
1015,  bnt  alleged  that,  although  it  bore  that 
date,  the  deed  was  not  delivered,  and  the 
tranfiaction  was  not  consummated  until  the 
Ist  day  of  August,  1916,  and  tbsy  broughi 
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this  suit  before  the  e^plratton  of  four  years 
from  the  latter  date. 

Of/tBlCllk, 

til  Plaintiffs  In  the  court  below,  who  are 
defendants  in  error  In  tbla  court,  alleged 
two  separate  and  distinct  grounds  for  re- 
covery, one  being  that  the  defendants  In  the 
court  below,  who  are  plaintiffs  in  error  In 
this  court,  had  incorporated  In  the  deed  con- 
veying the  land  to  the  plaintiffs  a  written 
warranty  or  guaranty  that  the  tract  of  land 
contained  four  acres;  and  the  other  ground 
allied  was  that  the  tract  of  land  referred 
to  was  represented  by  the  defendants,  and 
was  understood  by  the  plaintiffs,  to  contain 
four  acres  of  land,  and  that  the  contract  of 
sale  was  a  sale  by  the  acre,  at  a  specified 
sum. per  acre.  The  latter  contract  or  agree- 
ment was  not  in  writing.  The  four-year 
statute  of  limitation  was  pleaded,  but  there 
was  no  plea  specifically  Invoking  the  two- 
year  statute.  The  four-year  statute  has  ap- 
plication to  the  cause  of  action,  In  so  far  as 
It  was  based  upon  the  alleged  written  guar- 
anty contained  In  the  deed.  However,  the 
deed  referred  to  was  Introduced  in  evid^ce, 
and  contains  no  such  stipulation,  and  that 
fact  eliminates  that  phase  of  the  case. 

[J,  8]  The  plaintiffs  In  error  have  by  differ- 
ent assignments  of  error  and  In  different 
forms  challenged  the  holding  of  the  trial 
court  to  the  effect  that  the  plaintiffs'  cause 
of  action  was  not  barred  by  limitation.  The 
proof  sustains  that  holding,  If  the  four-year 
statute  is  applicable  to  that  branch  of  the 
case  which  rests  upon  verbal  representations 
and  oral  agreement.  Also,  If  the  two-year 
and  not  tiie  four-year  statute  is  applicable 
to  that  phase  of  the  case,  and  the  defend- 
ants had  no  plea  Justifying  the  application 
of  tlrnt  statute,  the  proper  Judgment  was 
rendered,  and  It  should  be  affirmed.  It  ia 
believed  that  Bass  v.  James,  83  Tex.  110,  18 
S.  W.  336,  and  Gordon  v.  Rhodes  &  Daniel, 
102  Tex.  SOO,  116  3.  W.  40,  settle  the  ques- 
tion to  the  effect  that  the  two-year  statute 
of  limitation  has  application  to  tliat  phase 
of  the  case.  As  stated  above,  that  statute 
was  not  specifically  pleaded  by  the  defend- 
ants, but,  If  It  was  Included  In  the  plea  of 
four-year  limitation,  we  see  no  reason  why 
the  defendants  are  not  entitled  to  Its  benefit. 
Upon  that  subject  we  quote  as  follows  from 
26  Gyc.  p.  1408 : 

"Where  a  party  pleads  a  statute  of  limita- 
tions not  applicable  to  the  cause  of  action 
claimed  to  be  barred,  he  cannot  invoke  the  pro- 
tection of  another  statute  not  pleaded.  For  in- 
stance a  partr  who  pleads  a  shorter  period  of 
llmltatimi  than  the  one  an>licid:^  to  the  case 
waives  the  benefit  of  the  longer  and  correct 
limitation  which  might  have  been  pleaded.  The 
majority  of  the  cases  hold,  however,  on  the 
theory  that  the  greater  includes  the  lesser, 
that  an  answer  setting  up  that  the  cause  of  ac- 
tion did  not  accrue  within  a  specified  number 
of  years  is  a  good  plea  of  the  ststots  of  liad- 
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ttdoDB  tor  uxj  period  not  orer  tlwt  nontber  «f 
year^" 

In  support  of  that  propoaitlon,  the  follow- 
ing authorities  are- cited:  Boyd  r.  Blank- 
man.  29  Cal.  19,  87  Am.  Dec.  146;  McCray 
T.  Humes,  116  Ind.  103,  18  N.  E.  BOO;  Right 
V.  Martin,  11  Ind.  123 ;  Davis  t.  Hascall,  4 
Mo.  58;  Camp  v.  Smith,  136  N.  T.  187,  S2 
N.  E.  640;  ReiUy  v.  Sabater  (Sup.)  43  N.  T. 
Supp.  383;  Van  Hook  v.  Whltlock,  7  Paige 
(N.  T.)  373;  Id.,  28  Wend.  (N.  T.)  43,  37 
Am.  Dec.  246;  State  t.  Newman's  Ez'r,  2 
Ohio  St.  567;  Sargeant  T.  Johnson,  1  Mc- 
Cord  (S.  C.)  336;  Morgan  v.  Bishop,  61  Wis. 
407,  21  N.  W.  263;  Phelps  v.  ElUott  (0.  C.) 
35  Fed.  455.  Contra— Smith  v.  Joyce,  10 
Ark.  460;  Boyd  t.  Barrenger,  23  Miss.  269; 
Rlggs  V.  Quick,  16  N.  J.  Law  160;  Murphy 
V.  DeFrance.  106  Ma  03.  U  8.  W.  949,  10 
a  W.  861. 

These  authorities  hare  been  examined, 
and,  as  stated  by  Cyc  the  majority  of  the 
cases  hold  that,  inasmuch  as  the  greater  In- 
cludes the  lesser,  a  plea  alleging  that  the 
plaintltTs*  cause  of  action  accrued  more  than 
four  years  before  the  suit  was  brought  nec- 
essarily Includes  an  averment  that  it  ac- 
crued more  than  two  years  before  the  action 
was  commenced.  No  particular  form  of 
pleading  Is  required  in  this  state,  and  If  a 
particular  plea  cont%ina  all  the  allegations 
necessary  to  constitute  a  valid  cause  of  ac- 
tion or  defense,  such  plea  will  entitle  the 
party  to  present  his  proof  showing  such 
cause  of  action  or  defense. 

From  what  has  been  said,  it  follows  that. 
In  our  opinion,  the  Judgment  Is  not  support- 
ed by  the  testimony,  and  for  that  reason  it 
is  reversed,  and  the  cau^e  remanded. 

Reversed  and  remanded. 


CAMPBELL  at  ax.  v.  IMoFARLANE. 

(No.  8040.) 

(Court  of  Civil  Appeals  of  Texas.  Oalveston. 
Aprfl  28,  1921.    Rehearing  Denied 
June  2,  1921.) 

1.  Frauds,  statute  of  @=>63 (4)— Verbal  agree- 
ment not  to  take  possession  of  property  on- 
der  written  contract  could  not  divest  rights  of 
life  tenant. 

Where  a  written  contract  between  defend- 
ants and  plaintiff  conveyed  to  plaintiff  a  life  es- 
tate in  certain  property,  plaintiff's  verbal  agree- 
ment that  he  would  not  occupy  the  premises, 
but  would  allow  defendants  to  lease  it  for  his 
benefit,  was  void  under  the  statute  in  the  ab- 
sence of  an  estoppel,  and  could  not  divest  plain- 
tiff's title  and  right  of  posBeasion. 

2.  Life  estates  <^28~EvldeRee  held  to  support 
Instructed  verdlet  for  fife  tenant  suing  to 
recover  possession. 

In  a  suit  to  recover  the  possession  of  prop- 
erty in  which  defendants  had  conveyed  a  life 


estate  to  plafntifC,  defended  on  the  ground  that 
ff^owing  the  execution  of  the  written  contract, 
it  was  agreed,  in  consideration  of  defendants* 
collection  of  Uie  rents  for  plaintilf,  tliat  plsin- 
Uff  thereby  renounced  his  right  of  possession, 
evidence  held  to  justify  the  court  in  Inatnict- 
log  a  verdict  for  ph^tiff. 

Appeal  from  District  Court,  Anderson 
Oonnty;  John  S.  Prince,  Judge. 

Suit  by  J.  E.  McFarlane  against  J.  A. 
Campb^l  and  wife.  Judgment  for  plaintUf, 
and  defendants  appeaL  AOrmed. 

Campbell,  Greenwood  &  Barton,  of  Pales* 
tine,  for  appellants. 

Seagler  &  Pickett,  of  Palestine,  for  ai^- 
lee. 

PLEASANTS.  0.  J.  This  suit  was  brought 
hy  appellee  against  the  appellants  to  recovor 
possession  of  certain  premises  situated  In  the 
city  of  Palestine,  Tex.,  and  damages  for  the 
alleged  breach  by  appellants  of  the  covenants 
of  their  contract  by  which  they  conveyed  to 
appellee  the  premises  In  controversy. 

The  substance  of  plaintiffs  petition  la  suf- 
ficiently stated  in  app^lants'  brief  as  fol- 
lows: 

"That  on  May  14,  1^4,  appellee  and  appel- 
lants entered  into  a  written  contract  wherein 
appellants,  in  consideration  of  the  payment  to 
them  of  $2,250,  agreed  to  lease  to  appellee  for 
the  term  of  his  natural  life  lot  3  in  block  4, 
according  to  the  original  map  and  plot  of  the 
city  of  Palestine,  in  Anderson  county,  Tex.,  to* 
gether  with  the  improvements  situated  thereon. 
Appellants  bound  themselves  to  pay  taxes,  in- 
surance, and  to  keep  up  the  improvements  on 
said  property.  Tliat  appellants  agreed  to  fur- 
nish board,  room,  and  proper  laundry  for  appel- 
lee during  his  life.  Tliat  by  the  terms  of  said 
contract  appellants  became  bound  to  surrender 
the  possession  ot  said  property  to  appellee, 
same  to  be  held  daring  his  natural  life,  and  that 
all  rents  and  revennes  accruing  from  said 
property  were  to  become  the  property  of  appel- 
lee. Appellee  alleged  that  said  instrument  was 
a  continuing  contract  Appellee  alleged  that 
possession  was  delivered  to  him  upon  the  exe- 
cution of  said  contract,  and  that  be  continued 
to  bold  same  up  to  May  1,  1918,  when  appel- 
lants took  possession  of  same.  Appellee  fur- 
ther alleged  that  appellants,  under  the  terms 
of  said  contract,  furnished  bis  room,  board, 
and  laundry  up  to  November  2&,  1915.  That 
on  or  about  the  last^iamed  date  appellants  or- 
dered him  from  their  home  and  breached  said 
contract  That  appeflee  was  entitled  to  recov- 
er the  sum  of  $1,530  for  failure  to  famish  him 
board,  room,  and  laundry.  Appellee  prayed 
for  judgment  for  possession  of  the  property, 
described  as  aforesaid,  for  the  term  of  his  life, 
and  for  $1,630  damages  for  breach  of  said  con- 
tract as  above  set  out." 

The  answer  of  deCendants  admits  the  ex- 
ecution of  the  contract  as  alleged  In  the  peti- 
tion, and  In  .  avoidance  thereof  pleads: 
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'^at  immediatel;  after  the  execution  of  aald 
contract  appeUee  entered  into  a  separate  and 
distiuct  Terbal  contract  aupersedins  the  written 
contract  pleaded  by  appellee  herein,  wber«by 
It  vaa  agreed  and  understood  that  appellee  did 
not  desire  to  hold  the  poaaeaaion  of  tba  prop- 
erty aforesaid,  but  refDsed  to  do  so,  and  it  was 
tliereupoD  agreed  by  and  between  appellants 
and  appellee  that  appellants  would  collect  the 
rents  from  snid  property  and  turn  them  over  to 
appellee  or  his  agent,  and  that  at  no  time  would 
plaintiff  demand  possession  of  same,  and  that, 
in  coDsideratiOQ  of  the  collection  of  the  rents 
by  appellants  for  appellee,  he  forerer  renounc- 
ed his  right  of  poBsessioa.  That,  in  pnrsaance 
of  said  last-named  contract,  appellants  diligent- 
ly collected  the  rente  and  tamed  eame  over  to 
appdiee  ap  to  the  time  suit  was  ffled." 

They  further  pleaded  the  statute  of  limi- 
tation of  four  years. 

The  cause  was  tried  In  the  court  below 
with  a  Jury,  and  after  hearing  the  evidence 
the  trial  judge  Instructed  the  jury  to  return 
a  verdict  for  the  plaintiff  for  the  possession 
of  the  premises.  He  further  ins'tructed  the 
Jury  that,  It  plaintiff  had  v&luntarUy  left  the 
taome  ot  the  d^endants,  he  could  not  recover 
upon  his  claim  for  damages,  and  that  in  no 
event  could  he  recover  more  than  the  value 
of  a  room,  board,  and  laundry  for  four  years 
before  the  flllng  of  the  suit. 

Under  this  charge  the  Jury  returned  a 
verQIct  In  favor  of  plaintiff  for  possession  of 
the  premises  and  for  damages  In  the  sum 
of  $2S0.  and  judgment  was  rendered  In  ac- 
cordance therewith. 

The  only  asslgnmait  of  error  preeented  in 
sppdiants'  brief  complains  of  Oie  charge  of 
Oie  court  Instnieting  the  jury  to  return  a 
Terdlet  for  tlie  plainUft  for  posseasion  of 
tbe  iwemfses,  on  tbe  ground  that  the  evidence 
was  sufBctent  to  raise  the  Issue  of  the  modi- 
fication of  the  original  ctmtract  pleaded  by 
the  defendants,  and  that  Iseue  should  have 
been  submitted  to  the  jury. 

[1]  We  do  not  think  the  assignment  should 
be  sustained.  The  written  contract  between 
the  parties  conveys  to  the  appellee  a  life  es- 
tate in  the  property  therein  described.  Ap- 
pellee's title  and  right  of  possession  to  the 
estate  could  not  be  divested  by  a  verbal 
agreement  that  he  would  not  occupy  the 
premises,  but  would  allow  appellants  to 
lease  It  for  his  beneflt,  and  this  is  the  effect 
of  the  agreement  set  out  In  the  answer  and 
testified  to  by  appellants. 

Aside  from  tbe  question  of  want  of  con- 
sideration for  the  alleged  agreement,  any 
attempted  verbal  relinquishment  of  a  life  es- 
tate is  void  under  tbe  statute  of  frauds  un- 
less such  agreement  can  be  enforced  upon 
the  principle  of  estoppel,  and  estoppel  is  not 
raised  by  the  pleadings  or  tbe  evidence. 

[2]  The  evidence  relied  on  by  appellants 
to  sustain  their  contention  that  appellee  has 
loat  hia  right  of  possession  of  tbe  property, 
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admittedly  conveyed  to  him  by  tiiem  la  aa 

follows: 

W.  B.  Petty  teetlfled  as  follows: 

**I  am  a  practidng  lawyer  at  this  bar.  I 
heard  a  conversation  between  Mrs.  Campbell 
and  Mr.  McFarlane  with  refereQ^e  to  the  rent- 
tag  of  this  house.  It  was  at  tbfr  time  the  con- 
tract wbs  executed.  It  was  while  Mra.  Camp- 
bell was  writing  her  name  in  the  contract,  was 
when  the  conversation  came  up  there  between 
McFarlane  and  her.  He  made  the  remark,  ad- 
dressing Bfrs.  Campbell,  says,  'Florence  I  am 
not  going  to  take  the  rent  of  that  house;'  saya, 
*I  don't  want  the  rent  of  the  hoase.*  X  said, 
*Mr.  HcFariane,  I  understood  you  to  say  that 
yon  were  to  have  the  rent  on  this  hoase  is  the 
reason  I  drew  it  this  way.'  He  says  to  Mrs. 
Campbell,  'You  can  have  tbe  control  of  the 
house  all  the  time,  and  rent  it  to  whoever  you 
please.'  That  was  after  she  signed  tbe  instru- 
ment They  were  at  tbe  home  of  Mr.  and  Mrs. 
Campbell  when  this  conversation  took  place, 
about  ttaia  verbal  contract.** 

Appellant  Florence  B.  C^m^eU  teetlfled: 

"Mr.  McFarlane  never  demanded  possession 
of  this  bouBe  from  me  until  this  suit  was  filed. 
Immediately  after  this  contract  was  ^gned  I 
had  an  agreement  and  understanding  with  Mr. 
McFarlana  with  reference  to  the  collection  of 
tbe  rent.  It  was  a  verbal  agreement  we  went 
into,  when  we  was  building  the  hoase  there. 
The  agreement  was  made  when  we  were  sign- 
ing up  the  contract  After  tbe  contract  was 
signed  up,  until  the  house  was  ready  to  rent,  I 
had  it  in  my  mind  all  the  time  to  rent  the  house 
and  collect  the  rent  and  get  a  tenant  for  It.  Ab 
I  told  you.  we  just  talked  a  verbal  contract; 
that  he  didn't  want  anything  to  do  with  the 
house,  and  said  for  me  to  take  tt  and  rent  it, 
and  I  did  it" 

J.  E.  McFarlane  testlSed  as  follows: 

"I  heard  the  testimony  of  Mr.  Petty  this 
morning  to  the  effect  that  there  was  a  conver- 
sation taken  place  about  the  time  we  were 
signing  up  these  papers- with  refereiu:e  to  soma 
kind  of  verbal  agreement  by  which  I  was  to 
let  them  hava  charge  of  thia  rent  house.  It 
it  not  true.  As  I  said  before,  there  was  no 
agreement  betwem  me  and  Mrs.  Campbell  with 
reference  to  thefr  bedding  poaseBsion  of  this 
building  under  the  contract.'* 

J.  A.  OampbeU  testified: 

"After  this  contract  was  signed  tt  eame  np 
then  about  renting  tbe  bouse,  and  we  put  In  a 
plea  of  wanting  to  handle  the  house,  on  account 
of  tbe  children  and  the  keeping  np  the  house, 
and  Mr.  McFarlane  said  that  waa  right  with 
him.  I  don't  want  to  enter  into  any  of  our 
arguments  in  order  to  get  me  to  sign  it  but 
after  this  he  said  he  would  not  exact  the  rent 
of  tba  bouse  oS  of  us,  only  as  he  would  need 
money,  for  us  to  take  the  houae  and  handle 
it,  and  turn  Um  over  the  money  whenever  be 
wanted  money.  I  don't  know  as  the  word  'pos- 
session* was  used,  any  more  than  he  told  na 
to  take  the  house  and  handle  it  to  salt  our- 
selves. We  have  always  since  that  time  han- 
dled the  boose  with  that  onderatanding,  Aftw 
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the  signiuc  of  thli  contract  Mr.  Ab^arlane  au- 
thoriaed  us  to  collect  the  rent  Mr.  Petty  waa 
there  on  the  gallery  when  tbie  eonreraaUon 
came  up.** 

We  think  upon  this  evidence  tike  trial  cowt 
properly  Instructed  the  jury  to  return  a  ver- 
dict for  the  plaintiff  for  possession  of  the 
property. 

It  follows  that  tbe  judgment  should  be 
affirmed,  and  it  baa  bem  so  ordered. 
Affirmed. 


GULF,  C.  &  S.  F.  RY.  CO.  et  al.  V.  80STICK. 

(No.  6379.) 

(Coart  of  OfTfl  Appeals  of  Texaa;  Austin. 
June  29.  1921.) 

1.  Railroads  «s>%^,  New,  vol.  eA  Key-No.  St- 
flea— Jodgmeirt  agidast  eanitr,  bandllag  sblp- 
nest  durfny  fedond  eontrol,  ■MUithorind. 

'  In  an  action  for  injozy  to  cattle  against 
carrier  and  Director  General  of  Ballroads,  the 
snccessor  to  the  Director  General  beliv  made 
a  party  defendant,  Judgment  against  the  car- 
rier is  unauthorised,  where  at  time  of  shipment 
goremment  waa  in  clwrge  of  railroad. 

2.  Carrtora  «s»228(5)^ellvaiy  el  oatlla  held 
tbewa  Iv  the  evldeaee. 

In  action  for  Injury  to  cattle  from  rough 
handling  and  dday,  eridence  held  anffldent  to 
show  that  cattle  had  been  delivered  to  the  car- 
rier. 

3.  Appeal  aad  error  «s»IOOI(l)  —  Little  evl- 
denee  reqelred  te  eestidii  verdlet,  where  de- 
faedant  eflered  ee  evldenee. 

Where  soecessor  to  Director  General  of 
Railroads  dalmed,  on  appeal  from  Judgment  for 
plaintiff  in  action  for  delay  and  negligent  han- 
dling of  cattle,  that  there  was  no  evidence  that 
carrier  received  tbe  rattle,  but  tbe  fact,  easily 
di^iroved,  waa  not  disproved,  little  evidence  is 
required  to  uphold  the  verdict  and  Judgment. 

4.  Appeal  aed  error  ^880(1)  —  Fallere  of 
praof  as  te  oaparty  Inrnterial  otiier  par- 
ty's appeal. 

Where,  on  appeal  from  Judgment  against 
carrier  and  successor  to  Director  General  of 
Railroads,  judgment  is  rendered  on  confession 
of  error  that  plaintiff  take  nothing  by  bia  salt 
against  the  carrier,  it  is  immaterial  whether  the 
particular  carrier  sued  carried  tbe  goods  be- 
tween tbe  places  alleged;  aU  the  roads  between 
such  places  being  within  tihe  control  of  the  gov- 
ernment. 

5.  Evidence  <g=>44  —  Jadlcial  eotlee  taken  of 
government  control  of  railroads. 

Judicial  notice  wlD  be  taben  that  Walker 
D.  nines,  as  Director  General  of  Railroads, 
had  control  of  all  railroads  from  Port  Wortb 
to  Temple  and  from  Temple  to  Lampasas  in 
tbe  state  of  Texas. 

6.  Evidence  «=>5( I)— Judicial  notloe  takes  of 
oommon  knowledoe. 

Tbe  court  will  take  JudidaJ  cognizance  of 
facts  that  may  be  regarded  as  forming  part  of 


tbe  common  knowledge  of  every  pereou  In  the 
community  of  ordinary  understanding  and  In- 
telligence, as  the  court  fa  presumed  to  know 
what  everybody  In  tbat  community  of  ordlnaiy 
Intellfgenee  and  information  ought  to  know. 

7,  Trial  4=3335— Fallnre  to  eeparate  daeragas 
In  salt  for  delay  and  roegh  handling  of  oattle 
fatal,  where  ee  avideitee  of  delay. 

In  an  action  against  tbe  successor  to  Uie 
Director  General  of  Railroads  for  damages  to 
cattle,  occasioned  deliv  and  rough  handling 
in  which  there  was  no  evidence  of  delay,  judg- 
ment against  tbe  snccessor  cannot  be  sustain- 
ed, where  the  jury  answered  "Yes**  to  special 
issue  whether  cattle  were  damaged  by  negli- 
gence, either  by  delay  or  rough  handling  or 
both,  and  then  found  one  sum  as  damages,  and 
judgment  waa  entered,  making  a  Joint  and  sev- 
eral liability  as  to  such  sum. 

Appeal  from  District  CourU  lampaeae 
County;  F.  M.  Spann,  Judge. 

Action  by  John  Boetlck  against  the  Gulf, 
Colorado  &  Santa  Railway  Company  and 
Walker  D.  pines.  Director  General  of  Rall- 
rbads.  In  which  Jchn  Barton  Payne,  as  tbe 
successor  to  Walker  D.  Hlnes,  woe  made  a 
party.  From  a  Judgment  for  plaintiff  against 
both  defendants,  tbey  appeaL  Reversed  as 
to  the  Santa  Fg  Company,  and  action  as  to  it 
dismissed,  and  reversed  and  remanded  for  a 
new  trial  as  to  John  Barton  Payne. 

Terry,  Cavln  &  Mills,  of  Galveston,  Boy 
L.  Walker,  of  Lampasas,  and  Lee.  Lomax  A 
Wren,  at  Fort  Worth,  for  appellants. 

H.  F.  Lewla,  of  Lampasas,  for  ant^ee. 

JENKINS,  J.  Appellee  sued  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company  and 
Walker  D.  Hlnes,  Director  General  of  Rail- 
roads, to  recover  damages  for  Injury  to 
cattle  shipped  from  Fort  Worth  to  Lam- 
pasas, by  reascm  of  the  alleged  n^IIgence  of 
defendants.  Such  negligence  is  alleged  to 
have  consisted  In  rough  handling  and  unrea- 
sonable delay  of  the  shipment.  John  Barton 
Payne  was  made  party  defendant,  as  tbe  suc- 
cessor of  Walker  D.  Hlnes.  The  case  was 
submitted  to  a  Jury  upon  the  following  spe- 
cial Issues: 

"No.  1.  Do  you  find  from  the  evidence  that 
the  defendant  railway  company  was  negligent 
in  the  time  taken  In  transporting  the  cattle  of 
the  plaintiff  from  Fort  Worth,  Texas,  to  Lam- 
pasas, Texas?" 

To  which  tbe  jury  answered:  •Tes." 

"No.  2.  Was  said  railway  company,  or  Ito 
agents  or  employes,  negligent  in  handling  the 
train  on  which  said  cattle  were  ahippedf 

To  which  tbe  Jury  answered:  "Yes." 

"No.  3.  Were  tiie  cattle  composing  said  ship- 
ment damaged  by  such  negligence,  if  any,  either 
by  delay  in  the  time  of  shipment,  or  tn  the 
manner  of  handling,  or  both,  as  alleged  by  plafea- 

tiff?" 

To  which  the  Jury  answered:  "Yes." 

"No.  4.  What  amount  of  money  wilt  vowapmtr 
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Mte  the  plaintiff  for  the  damafe  to  hie  ctttle, 

a  any?" 

To  which  the  jury  answered:  "$6»1JS0." 

"No.  5.  Waa  any  part  of  the  damagea,  if 
any,  sastained  by  plaintiff's  stock,  proximately 
due  to  the  inherent  vice  of  aoch  stock,  and 
their  propensities  to  lay  down  in  the  cars  and 
be  trampled  by  other  stock  In  th«  ears,  and  to 
injure  themselTeaT** 

To  which  tha  Jary  answered:  'Vth" 

"Upon  the  findings  of  the  jury,  the  conrt 
rendered  judgment  against  defendants,  joint- 
ly and  severally,  for  the  sum  of  $691.50. 

[1]  Appellee  confessed  error  as  to  the 
judgment  against  the  railway  company,  for 
the  reason  that  It  alleged,  and  the  undisput- 
ed proof  shows,  thaft  at  the  time  of  the  ship- 
ment the  railway  was  In  charge  of  the  goT- 
eitunent,  under  its  Director  General.  For 
this  reason,  the  judgment  against  the  railway 
cmnpany  Is  reversed,  and  here  rendered,  that 
appellee  take  nothing  by  Ita  suit  against  said 
appellant,  but  that  It  go  hence  without  day 
and  recover  of  appellee  Its  coBta  In  this 
behalf  expraded. 

There  Is  no  assignment  of  error  to  the 
effect  that  the  verdict  and  judgment  are 
wholly  unsupported  by  the  evidence,  but 
appellant  Payne  Insists  that  audi  la  the 
state  of  the  record,  and  that  this  is  funda- 
mental error  appearing  from  the  face  of  ttie 
record,  and  should  be  considered  without  an 
assignment  He  insists:  (1)  That  it  ap- 
pears from  the  statement  of  facts  tliat  there 
was  no  evidence  that  the  Oult  Colorado  & 
Santa  P6  Railway  Company  ever  received 
the  cattle;  ^  If  so,  there  was' no  evidence 
as  to  the  condition  of  such  catUe  when  a> 
received;  and  @)  that  there  Is  no  evidence 
showing  unreasonable  delay. 

[2,  S]  As  to  the  first  two  of  the  above*prop- 
oaitlong  we  cannot  agree  that  such  la  the 
state  of  the  record.  The  evidence  shows 
that  apprise  unloaded  the  cattle  at  Lam- 
pasas November  29,  1919,  and  drove  than  to 
a  ranch  about  8  miles  south  of  Lampasas, 
and  that  he  had  about  102  three  year  old 
steers.  8.  R.  Paynet  witness  A>r  appellee, 
testUed  that  about  Deconber  4,  1919,  ap- 
pellee put  in  Payne's  pasture  about  100  three 
year  old  steers  "that  he  bad  shipped  from 
Fort  Worth  over  the  Santa  Ffi."  We  think 
this  Is  some  evidence  In  support  of  the  at- 
l^tfon  that  the  cattle  were  so  shitted.  It 
should  require  but  little  evidence  to  sustain 
a  verdict  and  judgment,  when  there  is  noth- 
ing to  the  contrary,  and  when  audi  allega- 
tion could  be  easily  disproved.  If  not  true. 
If  the  Gulf,  Colorado  &  Santa  Fd  Railway 
does  not  run  through  Fort  Worth  to  Lam- 
pasas, via  Temple,  this  fact  could  easily 
have  been  shown;  also»  we  think  the  proof 
Is  sufficient  to  sustain  the  allegation  that 
the  cattle  were  delivered  to  the  raHway  omi- 
pany  In  good  condition.  As  this  case  is  to 
be  reversed  upon  anothfc  pointy  doubtless 
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proof  as  to  these  points  will  be  strengthened 
on  another  trlaL 

[4,  S]  As  this  Is  a  judgment,  as  It  now 
stands  imder  our  decision,  against  appellant 
Payne  only,  we  think  it  Is  immaterial  over 
what  road  the  cattle  were  shipped  from 
Fort  Worth  to  Lampasas.  We  take  judicial 
cognizance  of  the  fact  that  Payne's  predeces- 
sor, Hlnes,  as  Director  General  of  railroads, 
had  control  of  all  railroads  from  Fort  Worth 
to  Templ^  and  from  Temple  to  Lampasas, 
and  If  the  cattle  were  Injured  by  his  neg- 
ligence, as  alleged,  It  Is  Immaterial  over 
what  road  he  made  the  shipment. 

[6]  The  court  will  take  judicial  cognizance 
of  facts  that  may  be  regarded  as  forming 
part  of  the  common  knowledge  of  every 
person  in  that  community  of  ordinary  under- 
standing and  intelligence ;  or,  in  other  words, 
the  court  Is  presumed  to  know  what  every- 
body In  that  community  of  ordinary  Intel- 
ligence and  information  ought  to  know. 
Cyclopedia  of  Law,  vol.  16,  p.  862;  1  Whar- 
ton on  Evidence,  {  339;  1  Greenleaf  on 
Evidence.  This  principle  of  law  has  been 
applied  in  this  state  In  the  following  cases: 
RaUway  Co.  v.  State.  72  Tex.  404,  10  S.  W. 
81,  1  R.  A.  849,  13  Am.  St  Rep.  815.  In 
which  Is  made  the  f(Alowli«  citation  from 
Wharton  on  SMdence: 

"A  Judge  in  trying  a  case  must  not  only  exer- 
cise his  own  logical  faculties  in  construing  and 
applying  evidence,  but  he  must  draw  on  bis 
own  sources  ol  knowledge  tor  nach  information 
as  ia  common  to  all  inteUigent  peraons  in  the 
same  commoDi^.*' 

In  support  of  this  proposition,  the  court 
dtee  the  following  cases:  Trenier  v.  Stew- 
art, 55  Ala.  468;  Gibson  v.  Stevens,  8  How. 
399,  12  L.  Ed.  1123 ;  Vanderwerker  v.  Pe<q)le, 
6  Wend.  (N.  T.)  630;  Pearce  v.  Langflt,  101 
Pa.  607,  47  Am.  Rep.  737;  Steinmetz  v.  Turn- 
pike Co.,  67  Ind.  457 ;  Tewksbury  v.  Schulen- 
berg,  41  Wis.  684;  Walker  v.  Allen,  72  Ala. 
456;  (^penheim  v.  Wolf,  3  Sandf.  Ch.  (N. 
Y.)  671 ;  Neaderhouser  v.  State,  28  Ind.  257. 

In  referring  to  the  statement  in  16  Cyclo- 
pedia, supra,  Mr.  Justice  Harper,  in  Ex  parte 
Botts,  69  Tex.  Cr.  R.  161,  154  S.  W.  221,  44 
L.  R.  A.  (N.  S.)  629,  says  that  authoriUee 
In  support  oC  tills  proposition  are  dted  tn 
that  work  from  Alabama,  California,  Con- 
necticut, Louisiana,  Maine,  Massachusetts, 
Mlcbigftn,  Minnesota,  Mississippi,  Missouri, 
Nebraska,  New  Jersey,  New  Toi*,  Oregon, 
Virginia,  Washington  and  the  United  States 
Supreme  Court  In  Gaddy  v.  Smith.  116  S. 
W.  164,  this  court  applied  this  prlnclide  as 
to  location  of  the  city  of  Wacor  citing  Car- 
son V.  Dalton,  69  Tex.  602 ;  Solyer  v.  Roman- 
et,  52  Tex.  567. 

It  is  true  tiiat  Mr.  Justice  Brown,  speak- 
ing for  the  court  in  Telegraph  Ca  v.  Smith, 
88  Tex.  13,  80  S.  W.  660.  said: 

"The  distance  between  Dallas  and  Waxaha- 
(dUe,  the  means  of  travel,  and  the  time  It  would 
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require  to  make  the  trip,  were  not  matters  of 
such  common  knowledge  that  the  jury  could 
determine  the  israe  without  eridenoe." 

We  take  It  tbat  the  words  "means  o£ 
travel"  did  not  refer  to  the  absence  of  testi- 
mony as  to  whether  or  not  a  railroad  ran 
from  Dallas  to  Waxahacble.  The  findings  of 
tAct  by  the  Court  of  Civil  Appeals  show  that 
there  was  such  a  road,  iterating  both  pas- 
senger and  freight  trains.  But  thera  was 
no  evidence  as  to  the  schedule  of  such  trains, 
the  distance  between  the  points,  or  the  usual 
time  of  making  the  trip.  The  case  was 
reversed  upon  the  ground  that  the  evidence 
as  to  the  contract  sued  on  was  variant  fron; 
that  allied  in  the  petition.  What  Judge 
Brown  said  upon  the  point  above  referred  to 
was  very  proper,  as  informing  the  trial 
court  what  evidence  would  he  necessary  to 
sustain  a  Judgment  nptm  another  trlaL 

In  Railway  Co.  v.  State,  supra,  oar  Su- 
preme Court  held  that  it  would  take  Judicial 
cognizance  of  the  fact  that  certain  railroads 
In  this  state  were  parallel  lines.  After  quot- 
ing from  Wharton  on  Evidence,  as  herein- 
above set  out,  and  dttng  the  cases  herein- 
above dted,  Mr.  Justice  Oalnes,  speaking  for 
the  coart,  said: 

"The  authorities  cited  show  thst  we  must 
take  notice  of  the  get^raphy  of  the  state,  and 
at  least  of  Its  navigable  streams.  It  Is  a  mat- 
ter of  history  that  important  lines  of  railroad, 
once  estabUflhed,  hare  remamed  as  fixed  ud 
as  permanent  in  their  course  as  the  rivers 
themtielvea.  They  supersede,  in  the  main,  all 
other  modes  of  travel  between  the  points  which 
they  touch,  and  become  as  well,  if  not  better, 
known  than  any  other  geographical  feature  of 
the  country.  Their  locality  becomes  'notorioni 
and  indisputable.*  For  instance,  can  we  doubt 
that  the  Houston  &  Texas  Central  road  runs 
from  Houston  to  Dallas,  and  that  the  Onlf» 
Colorado  St  Santa  V6  touches  with  Its  lines  the 
same  points?" 

We  do  not  think  that  the  decision  In 
Telegraph  Co.  t.  Smith,  supra,  was  intended 
to  overrule  or  limit  the  doctrine  as  to 
Judicial  knowledge  announced  in  Railway 
Co.  V.  Stat^  snpra.  In  Ulll^  v.  Railway 
Co.,  83  Tex.  620.  18  B.  W.  094,  it  was  said: 

"The  court  would  take  notice  of  the  locality 
of  defendant's  line  of  railways,  for  it  is  a  physi- 
cal and  geographical  fact  of  undispnted  no- 
toriety.** 

In  Ex  parte  Botts,  st^ra,  the  court  said: 

"This  court,  soon  after  its  organization, 
adopted  the  general  rule  laid  down  by  Mr. 
Greenleaf:  'Courts  will  generally  take  notice 
of  whatever  ought  to  be  generally  known  with- 
in the  limits  of  their  jurisdiction,'  Moore  v. 
State,  7  Tex.  App.  20.  And  this  has  always 
been  the  rule  in  this  court  and  the  Supreme 
Court" 

[J]  It  will  be  seen  from  the  flndli^  of  the 
Jury  as  abovA  set  out  that  there  was  no  , 


separatirai  of  damages  occasioned  by  rough 
handling  and  by  delay.  The  finding  is  that 
the  damages  were  occasioned  by  both  causes, 
or,  if  by  only  one,  it  is  left  uncertain  by 
whldu  There  was  no  evidence  as  to  the 
distance  from  Fort  Worth  to  Temple,  or  from 
Temple  to  Lampasas,  and  no  evidence  of  the 
usual  time  consumed  in  moirfng  shipments 
between  these  points. 

Upon  authority  of  Telegraph  Co.'t.  Smith, 
snpra,  we  sustain  appellants'  fourth  assign- 
ment of  error,  which.  In  effect,  Is  that  the 
Judgment  should  be  set  aside  because  there 
was  no  evidence  as  to  the  matters  above 
referred  to. 

For  the  reasons  stated  In  the  next  pre- 
ceding paragraph  of  this  opinion,  this  case 
is  reversed  and  remanded  for  a  new  trial 
herein. 

Reversed  and  remanded. 


STRAUSS  V.  SLONE.   (No.  8062.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
April  28, 1921.  Rehearing  Denied  June 
2,  1821.) 

Trespass  to  try  title  «s»IO— Pundiaser  li  pos- 
session having  paid  price  and  Made  Improve- 
■Mts  hat  eqnitable  title  supportlas  aotion  for 
poaaestien. 

Where  pQFchaaer  had  been  placed  In  pos- 
session of  the  land  by  the  vendor,  who  had 
shown  him  the  corners  and  boundaries,  and  he 
had  paid  the  purchase  price  and  made  valuable 
improvements,  he  had  an  equitable  title  superior 
to  the  vendor's  legal  title,  and  the  purchaser's 
petition  in  suit  to  recover  title  and  possession, 
alleging  such  facts,  was  not  demurrable,  nor, 
although  it  stated  that  the  deed  given  him  by 
the  vendor  misdeacrlbed  the  laud,  was  it  open 
to  thtf  objection  that  it  showed  the  suit  was  one 
to  reform  the  deed,  which  right  was  barred  by 
limitatioiis;  for,  being  in  possession,  the  pur- 
chaser's rii^t  to  the  land  was  lodepeodent  of 
any  reformation  of  the  deed. 

Appeal  from  District  Ooort,  Jackson  Coun- 
ty; John  M.  Qteefx,  Judge. 

Actiim  by  N.  Strauss  against  J.  R.  Slone, 
From  Judgment  of  dlsmissid,  plaintiff  ap- 
peals.  Reversed  and  remanded. 

Proctor,  Vandenberge,  Grain  &  Mitchell,  of 
Victoria,  and  McCrory  &  Vance,  of  Edna, 
for  appellant 

Cline  A  Ingram,  of  Wharton,  for  appellee. 

LANE,  J.  This  suit  was  InsUtuted  in  the 
district  court  of  Jackson  county  by  appellant 
N.  Strauss,  on  the  1st  day  of  January,  1920, 
against  appellee,  J.  B.  Slone,  tor  the  recovery 
of  title  and  possession  of  80  acres  of  land,  a 
part  of  section  14  of  the  Morris  &  Cumminga 
survey  in  Jackson  county,  Tex. 
'The  plalnttfl  alleged  that  in  September, 
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1913,  lyipellee  again  placed  plaintiff  In  posses- 
sUm  ot  tbe  Identical  80-ucre  tract  sued  for, 
and  In  doing  ao  appellee  pointed  oat  to  plaln- 
tUt  the  fOnr  comexs  and  ttoundarles  thereof ; 
(bat  plaintiff  then  and  there  took  pOBSwlon 
of  said  land  and  remained  In  the  fall  posses- 
sion and  enjt^eat  ot  the  same,  using  and 
cultivating  the  same  and  exerdslng  domlalon 
thereover,  and  placing  permanent  and  valu- 
able improvements  thereon,  with  the  knowl- 
edge and  aoonlescence  of' defendant,  until  tbe 
Ifith  day  of  October,  1019,  at  which  time 
the  defendant  forcibly  entered  upon  said 
premises  without  the  consent  of  plaintiff,  and 
began  exercising  acta  of  dominion  and  control 
over  the  same,  and  over  plalntlCCs  protest 
is  plowing  up  said  land,  and  bos  ousted 
plaintiff  and  his  tenants  from  the  possession 
thereof,  to  plaintiff's  great  damage  In  the 
sum  of  $1,000. 

By  paragraphs  11  to  14  of  his  petition  the 
plaintiff  made  the  following  allegations  and 
prayer: 

**That  mbseqnent  to  sold  recoaveyanca  to 
plaintiff  by  defendant  dated  March  4.  1913,  de- 
fendant pointed  ont  to  plaintiff  and  his  tenant, 
one  and  both  of  tbem,  on  tbe  gronnd,  said  80 
acres  of  land  in  accordance  with  tbe  field  notes 
as  above  correctly  given,  pointed  ont  etakea 
which  be  himtielf  had  set  for  corners  and  boand- 
aries,  and  directed  wbere  tbe  line  was  between 
plaintiff's  and  defendant's  land  and  where  plain- 
tiff shonld  erect  his  levee,  which  was  subse- 
qnenUy  erected  by  plaintiff  at  much  expense, 
and  affinnatively  stated  to  him  and  them  that 
same  beloi^ed  to  plaintiff,  was  owned  by  plain- 
tiff, and  that  be  (detoidant)  had  no  claim  or 
Interest  in  said  land,  or  In  the  fence  and  Im- 
provements then  thereon;  that  at  the  time  and 
also  subsegnent  to  said  reconveyances  defend- 
ant and  plaintiff  agreed  that  each  should  pay  his 
part,  according  and  In  proportion  to  acreage 
owned  by  each,  of  tbe  sum  due  the  state  of  Tex- 
as, and  in  accordance  and  compliance  with  such 
agreement  plaintiff  paid  the  eara  of  $200  to 
the  state  of  Texas  upon  and  in  satisfaction  of 
the  sum  due  It  upon  said  80  acres  ot  land,  which 
sum  has  been  placed  by  the  state  to  tbe  credit 
of  defendant  upon  the  whole  tract  of  200  acres; 
that  under  said  conveyance  and  under  positive 
assertions  by  defendant  to  plaintiff  and  third 
persons  of  plaintiff's  ownerEhip  of  said  80  acrcy 
of  land,  and  with  absolute  and  continued  ac- 
quiescence of  defendant,  who  lived  only  a  short 
distance  therefrom,  in  plaintiETe  pOBsessioii, 
ownership,  control,  and  absolute  dominion 
thereover,  plahitiff,  by  reason  thereof,  built 
fences,  bouses,  and  placed  valuable  and  perma- 
nent improvements  thereon,  as  before  alleged, 
and  that  socb  conveyance  and  express  recogni- 
tion by  defendant  of  plaintilTs  rights  In  and  to 
said  land  and  positive  assertion  of  ownership, 
^  possession,  and  right  to  possession  of  said  80 

^^iTi^l.^tTZ^jt  »jr»il^  l!l-y>i»^.rTXii*^  'acres  in  and  by  plaintiff,  and  the  continued  ac- 
CTdtivated  It  and  exerdaed  exclaslve  and  ab-  .^^^^^  j^^^^j^  l,  d^t^^dant  until  very  re- 
solute possession,  control,  and  dominion  over  ^jjy  ^as  occasioned  the  payment  of  money 
It  up  to  the  time  of  his  sale  thereof  to  ap-  by  him,  plaintiff,  to  tbe  state  as  above  aUeged, 
pellee  on  th^  27th  day  of  April,  1910;  that  has  further  occasioned  material  changes  as 
upon  the  second  sale  of  said  land  by  appel- '  above  alleged  in  plaintiff's  condition  with  ref  er- 
lea  to  plaintiff  on  the  4tli  day  of  March,  |  cncs  to  said  80  acres  of  land,  which  would  6th- 


iSOU,  app^ee  wa«  the  owner  of  a  certain  200 
acres  of  land,  a  part  of  aald  section  14t  dolm* 
lug  under  those  who  had  theretofore  pur- 
chased the  same  from  the  state  of  Trauus; 
that  on  the  Stta  day  of  Jannaxy,  1898,  appel- 
lee sold  80  acres  out  of  said  200  acres  to 
one  H.  T.  Backley.  and  that  In  the  year  1902 
Baddey  xeocmveyed  the  same  to  appellee; 
that  on  the  8d  day  ot  August,  iSOS,  appellee 
conveyed  said  80  acres  to  the  plaintiff  and 
placed  him  ip  possession  thereof,  and  that 
plaintiff  took  possession  of  said  80  acres  and 
made  valuable  Improvements  Oua^on,  and 
that  ttwreafter,  on  Uie  27th  day  ot  April, 
1910,  for  and  In  coaslderatibu  ot  the  execu- 
tion and  delivery  by  appellee  to  plaintiff  of 
his  certain  promissory  notes;  aggregating 
$&,700,  secured  by  a  voidor's  lien  on  aald 
property,  plaintiff  conveyed  the  same  to  a> 
peUee;  that  thereafter,  on  the  4th  day  of 
Mardi.  1913,  appellee.  Joined  by  his  wife,  re- 
deeded  said  80  acres  to  plaintiff  In  payment 
of  the  aforesaid  notes  and  interest  due 
thereon  and  again  placed  plaintiff  tu  posses- 
sion thereof;  that  all  of  said  conveyances 
were  made  subject  to  certain  purchase  money 
due  the  state  of  Texas;  that  In  all  of  the 
deeds  relating  to  said  80-acre  tract  above 
mentioned  by  mutual  mistake  of  the  parties 
the  said  80  acres  actually  sold,  and  of  which 
tbe  several  purchasers  were  placed  in  pos- 
session, was  misdescribed  as  follows: 

"All  that  certain  SO  acres,  a  part  of  section 
No.  14,  Morris  &  Crnnmings  snrveys,  in  Jack- 
son county,  Tex.,  and  by  metes  and  bounds  thus 
described:  Beginning  at  the  southeast  corner 
of  said  section  No.  14;  thence  north  4S  decrees 
east  1,434.16  varsa  to  stake  for  comer;  thence 
north  45  degrees  west  314.9  varas  to  stake  for 
comer;  thence  south  46  degrees  west  1,434.16 
varsB  to  stake  for  comer;  thence  south  45  de- 
grees east  814.9  varas  to  tiie  place  of  be^nnlng" 

— that  the  80  acres  actually  sold  by  said  sev- 
eral conveyances,  and  Of  which  the  several 
purchasers  were  placed  in  actual  possession, 
is  described  as  follows: 

"Be^nning  at  the  southeast  (or  east)  comer 
of  said  section  No.  14;  thence  north  46  degrees 
west  1.434.16  varas  to  stake  for  corner;  thence 
south  45  degrees  west  314.9  varas  to  stake  for 
corner;  thence  south  45  degrees  east  1.434.16 
varas  to  stake  for  corner;  tbence  north  45 
degrees  east  814.9  varas  to  plsce  of  be^niag." 

He  further  alleged  that  he  purdiased  from 
appellee  the  land  and  premises  last  described, 
and  that  up<Hi  his  first  purchase  of  the  same 
in  August,  he  was  placed  in  possession 
of  tbe  same ;  that  he  took  actual  pcssesslon 
thereof;  that  be  placed  valuable  and  per- 
manent impxovementa  an  it  and  used  and 
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erwfBe  not  bare  occurred  and  otherwiM  would 
not  exist. 

"XII.  Plaintiff  allegei  that  he  is  tiie  ovner  of 
the  80-acre  tract  of  land,  subject  only  to  the 
mdebtednees  thereon  due  the  state  of  Texas, 
and,  that  defendant's  trespass  and  taking  pos- 
sessiOQ  thereof  is  wrongful,  but  that,  unlese  re- 
strained by  order  of  this  court,  the  defendant 
will  continue  his  wrongs  and  treepass  against 
this  plaintiff,  will  eject  plaintiff's  tenants  and 
servants  from  said  {and,  and  will  prevent  the 
cultfration  and  use  tiiereof  by  plabitiff,  all  of 
which  defendant  la  threate^ng  and  intending 
to  do. 

'*Xm.  Plaintiff  further  alleges  that  defendant 
is  asserting  some  claim  of  title  to  the  said  80 
acres  of  land,  which  claim  constitutes  a  cloud 
upon  plaintiff's  title.  Plaintiff  alleges  that  by 
reason  of  the  promises  he  is  entitled  to  the  full 
and  complete  possession  and  use  of  the  prem- 
ises described,  and  that  the  defendant,  by  rea- 
son of  the  acts  complained  of,  is  wrongfully 
depriving  plaintiff  thereof. 

"XIV.  Wherefore  plaintiff  prays,  defendant 
having  b«en  served  with  dtation  and  having  an- 
swered herein,  and  a  temporary  Injunction  hav- 
ing been  heretofore  granted  and  Issued  in  this 
cause  against  defendant  restraining  him  from  in 
any  wise  trespassing  upon  said  80-acre  tract, 
or  in  any  wise  interfering  with  the  use  aod 
possession  thereof  by  plaintiff  or  his  tenants, 
or  from  in  any  wise  molesting  plaintiff  or  his 
tenants  in  the  use  and  enjoyment  thereof,  that 
upon  final  hearing  hereof  said  injunction  be 
made  permanent,  and  plaintiff  have  judgment 
against  defendant  for  said  80-aere  tract  as  cor- 
rectly described  herein,  divesting  out  of  de- 
fendant all  claim  or  title  thereto,  and  fully  and 
absolutely  restoring  all  rights,  (daim,  and  title 
to  said  land  in  this  plaintiff;  that,  moreover, 
plaintiff  have  judgmeut  against  defendant  for 
his  damages,  and  all  costs  of  suit,  and  for  auch 
general  and  special  relief  as  he  may  be  entitled 
to  in  law  or  in  equity." 

The  defendant,  J.  R  Slone,  presented  a 
general  demurrer  and  one  special  exertion 
to  the  plaintlfTs  petitloD,  Insisting:  First, 
that  the  allegations  of  the  petition  are  in- 
sufficient to  entitle  the  plaintiff  to  any  rellet 
whatever;  second,  that  the  suit  of  the  plain- 
tiff as  shown  by  hia  petition  Is  one  for  the 
reformation  of  the  deed  by  which  the  defend- 
ant sought  to  convey  the  land  involved  here- 
in to  the  plaintiff,  and,  since  It  Is  shown  upon 
the  face  of  the  petition  that  more  than  four 
years  had  elapsed  between  the  date  of  the 
execution  of  said  deed  and  the  flling  of  the 
plalntiFTs  suit,  it  Is  apparent  from  the  peti- 
tion that  the  cause  of  action  attempted  to  be 
set  up  by  the  same  was  at  the  time  of  Bling 
the  suit  barred  by  the  four-year  statute  ,of 
limitation,  and  that  therefore  the  petition  is 
subject  to  defendant's  demurrer;  and,  third, 
that  since  there  is  no  prayer  for  a  reforma- 
tion of  the  deed  In  question,  no  such  relief 
can  be  bad  in  the  suit 

The  court  sustained  both  the  general  de- 
murrer and  the  special  exception,  and  upon 
the  refusal  of  the  plaintiff  to  amend  his 
pleadings  the  cause  was  dismissed. 


N.  Strausfl  has  appealed  from  the  jijdgmetit 
of  dismissal,  and  insists  that  his  suit  as 
made  by  his  petition  was  not  one  for  the 
reformation  or  correction  of  a  deed,  but  that 
it  was  and  la  a  suit  for  the  recovery  of  the 
land  properly  described  ip  his  petition  and 
of  which  be  was  placed  in  posaesaion  by  the 
defendant  after  he  had  purchased  the  same 
from  defendant,  and  after  he  had  been  shown 
the  comers  and  boundaries  tfa^eof  by  de- 
fendant, and  after  he  had  in  good  faith  en- 
tered thereon  and  thereon  made  valuable  im- 
provements and  paid  to  defendant  the  pur- 
chase price  therefor,  and  therefore  the  de- 
murrer and  special  exception  of  defendant 
were  erroneously  sustained  by  the  court. 

We  think  the  petition  alleged  a  good  cause 
of  acUon,  and  that  the  court  erred  In  holding 
to  the  contrary.  The  plaintiff  pleaded  an 
equitable  title  to  the  land  in  controvMsy 
superior  to  the  legal  title  held  by  the  defend- 
ant, and  If  the  all^atlons  of  the  petition  can 
be  sustained  by  proof,  the  plaintiff  should 
be  awarded  a  recovery.  Ollmore  v.  (yNeil, 
107  Tex.  18,  178  B.  W.  2W;  Wooldridge  T. 
Hancock.  70  Tex.  21,  6  S.  W.  818;  Lodge  v. 
Leverton,  42  Tex.  18. 

It  Is  held  In  the  cases  dted  and  In  many 
others  which  might  be  dted,  that  where  a 
purchaser  takes  possession  of  land  under  an 
oral  contract  of  purchase  and  sale,  pays  the 
purchase  money  therefor,  and  makes  valuable 
improvements  by  reason  of  said  contract,  he 
has  an  equitable  title  superior  to  the  legal 
title  remaining  in  the  vendor.  It  would  seem 
uncpnsdonable  that  the  party  who  has  re- 
ceived the  advantages  of  the  contract,  as  al- 
leged by  the  plaintiff  in  this  case,  should  be 
permitted  to  say  that,  notwithstanding  the 
fact  that  I  made  the  sale  as  alleged  by  the 
plaintiff,  that  he  paid  me  for  the  land,  and  I 
put  him  in  possession  thereof,  and  thereafter 
he  made  valuable  improvements  thereon,  still 
I  am  the  owner  of  said  land,  because  I  have 
never  c<Htveyed  it  to  the  plaintiff  by  an  In- 
strument of  writing.  This  Is  the  effect  of 
what  appellee  has  said  by  his  demurrers 
which  were  sustained  by  the  trial  courL 

In  Gilmore  v.  O'Neil,  supra,  quoting  from 
Tardeman  v.  Lawson.  17  Tex.  10,  it  la  said: 

"The  defendant  being  in  possession  under  a 

cootrijct  to  convey,  and  having  paid  the  consid- 
eration, is  the  equitable  owner  of  the  land.  His 
is  superior  to  the  legal  title  remaining  in  his 
vendor;  and,  there  being  no  possessiuu  adverse 
to  his  right,  the  statute  of  limitations  does  not 
run  against  it." 

Again: 

"This  equity  to  the  one-tblrd  of  an  acre  would 
have  been  incapable  of  enforcement  as  a  title 
in  Mrs.  Duey's  hands,  because  she  had  no  pos- 
session; and,  being  out  of  possesaioQ,  the  ref- 
ormation of  the  deed  executed  by  Jones  and 
wife  would  have  been  necessary  to  Invest  her 
with  title.  But  had  she  taken  possession,  ac- 
companied by  Improvementa,  having  already 
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paid  tbe  fall  pnrcliase  price  of  the  land,  there 
coald  be  no  doabt  of  the  perfection  of  her  equi- 
ty into  an  equitable  title,  superior  to  the  legal 
title  in  Jones  and  wife,  and  entitled  to  prevail 
againat  it  in  the  hands  of  any  mbaequent  own- 
er not  protected  «•  an  innocent  pnrchaaer." 

Again: 

"His  entry  into  poaaeaaion  sod  hia  ownerahip 
Tirere  nnqneatloned  by  the  Jonea  heir^  or  any 
one  else,  nntil  shortly  before  the  institation  of 
this  anit  It  Is  evident  under  this  state  of  facts 
that,  fndependent  of  the  deed  from  Jones  and 
wife  to  Mrs.  Dney,  CVNeil  held  a  perfected 
eqoitable  title  to  the  land  in  controTeray  su- 
perior to  the  legal  title  in  Jonea  or  hia  heirs, 
or  in  the  hands  of  any  one  acquiring  it  from 
them  with  notice  of  the  equity." 

If  appellftnt'a  title  was  the  superior  tlfle, 
as  alleged  by  bbn,  and  was,  as  we  havo 
found,  capable  ot  enfOTcement  against  the 
legal  title  remaining  in  appellee,  Us  rtt^t 
to  be  Quieted  in  It  would  follow.  AssertlDg. 
as  be  baa,  a  superior  equitable  title  Inde- 
pendent of  tbe  deed  executed  by  appellee  as 
the  basis  of  bis  snlti  in  wbat  way  was  tbe 
reformation  of  such  deed  essential  to  the 
establishment  of  bia  demand?  Having  readi- 
ed tbe  condnsion  that  the  plaintlfTs  petition 
allesed  a  cause  of  action,  and  that  the  trial 
court  erred  in  sustaining  tbe  demurrer  and 
exception  addressed  tbereto  and  tat  rendering 
Judgment  dlBS<rfvlng  tbe  temporary  injunction 
theretofore  granted  and  dismissing  said 
cause,  we  further  condude  tb&t  tbe  Judgment 
dieuld  be  reversed,  and  tbe  cause  ranaoded 
for  trial  upon  its  merits,  and  it  la  so  ordered. 

Reversed  and  remanded. 


J.  M.  RADFORD  GROCERY  CO.  v.  NOYES. 

(No.  6388.) 

(Court  of  (3ivil  Appeals  of  Texas.  Austin. 
June  29.  1921.) 

1.  Laadtord  and  teaaat  «s98a(l)-€eatraot  for 
reaewU  held  aot  U  have  existed. 

Where  a  tenant  negotiating  for  leasing  of 
a  building  for  another  year  prepared  duplkate 
contracts  and  presented  them  to  the  landlord 
for  bis  acceptance,  and  tbe  landlord  refused 
to  accept  the  proposed  contract  without  provi- 
fiioD  tberciu  for  six  months'  notice  by  tenant 
of  intention  to  renew  for  the  eubsequeot  year, 
and  both  contracts  remained  in  the  possession 
of  the  landlord  end  his  agents,  and  the  duplicate 
was  never  delivered  to  the  tenant,  who  was 
never  notified  that  the  proposed  agreement  was 
acceptable  to  the  landlord,  who  refused  to  ac- 
cept it  unless  the  stipulation  was  placed  there- 
in, no  contract  for  the  renewal  tenancy  ever 
exiated  between  the  parties. 

2.  Appeal  asd  error  «a»6S2(4)— Statesieat  of 
fasts  eaahot  he  Isipsaebed  kjf  Cesrt  ef  OlvU 
Appeals. 

The  Oonrt  of  Civil  Appeals  cannot  Impeach 


by  the  parties  and  signed  by  the  Judge,  though 
it  may  be  looked  to  in  connection  with  the  bill 
of  exceptions  in  construing  the  latter. 

3.  Appeal  and  error  «=»6d4(4)— Court  of  Civ- 
il Appeals  eaaaot  flivs  effeot  to  reeltals  la 
qsallteatlea  of  hUl  of  sxeeptlon  oontrsdle- 
tory  of  approved  statemast  of  facts. 

Where,  from  tbe  state  of  the  record,  the 
Court  of  CivO  Appeals  cannot  tell  which  Is  a 
true  redtal  of  the  facts,  tbe  approved  state- 
ment of  facts,  or  the  trial  court's  qualification 
to  a  bill  of  exception,  in  so  far  as  such  facts 
may  be  important,  the  Court  of  Civil  Appeals 
cannot  give  effect  to  the  recitals  in  the  qualifl- 
cntion  of  the  bill. 

4.  Evidesoe  «=»429— Testlneny  sot  laadmlssl- 
ble  as  varying  cootraot  of  tesancy. 

In  an  action  for  rent  of  business  premises, 
testimony  supporting  defendant  tenant's  an- 
swer that,  though  it  prepared  duplicate  con- 
tracts for  a  renewed  term,  such  contracts  were 
refused  by  plaintiff  landlord  as  prepared,  etc., 
held  not  hiadmissible  as  an  attempt  to  vary  a 
written  contract,  going  to  show  there  was  nev- 
er any  meeting  of  the  minds  of  tbe  parties,  and 
therefore  no  contract. 

Appeal  from  District  Court,  Bumiels  Coun- 
ty; J.  O.  Woodward,  Judge. 

Suit  by  Gus  Noyes  against  the  J.  U.  Sad- 
ford  Grocery  Comiwny.  From  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
cause  rananded. 

Davidson  ft  Hickman,  of  Abilene,  for  ap- 
pellant 

BRADT,  J.  Appellee  sued  appellant  for 
the  recovery  of  $600,  as  one  year's  rental  of 
certain  business  premises  In  tbe  town  of 
Ballinger,  Tex.  The  petition  declared  upon 
a  written  lease  contract,  alleged  to  have  been 
entered  Into  on  tbe  6tb  day  of  December, 
1917,  for  the  period  of  one  year  beginning 
February  1,  1918.  In  addition  to  general 
demurra:  and  graeral  denial,  appellant  de- 
fended upon  substantially  these  grounds: 
That  during  tbe  year  1917  it  bad  occtM;>led 
the  premises  as  a  tenant  of  appellee ;  tbat  In 
the  latter  part  of  1917  it  began  negotiations 
wltb  appellee  for  tbe  leasing  of  tbe  building 
for  1918;  that  it  prepared  duplicate  con- 
tracts and  bad  tbe  same  ivesented  to  aiqjwl- 
lee  at  BalUnger,  for  his  signature  and  ao- 
c^tanoe^  wltb  InstnictlonB  tbat  duplicate 
copy  be  returned  to  It  upon  executI(Hi  by 
appellee;  tbat  appellee  refused  to  execute 
and  accept  the  proposed  contract  as  prepared 
and  presented  by  appellant,  unless  a  provl- 
slm  shoold  be  placed  therein  that  appellant 
would  give  appellee  six  months*  notice  of  its 
intention  to  exercise  a  certain  option  in  such 
agreement  tor  the  laiting  of  the  premises 
for  the  year  1919;  tbat  botb.  contracts  re- 
mained In  tbe  pomesslon  of  ai^wllee  and  bis 
agents,  and  a  duplicate  copy  was  never  de- 


tbe  truth  of  tte  statement  of  faetai  agreed  vpm  Uvered  to  appellant,  wbo  was  never  notified 

«s»ror  otuer  raw  see  same  topic  and  KXr-NUMnSR  In  all  Ker-Nuubered  Dtcests  and  Indaxst 
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tbat  tbe  proposed  i^reement  was  acc^table 
to  appellee,  but,  on  the  ccmtrary,  tbat  appel- 
lee refdsed  to  accept  tbe  pr^poeed  agreement 
unless  such  stipulation  was  placed  therein, 
tot  which  reason  no  contract  ever  existed  be- 
tween ttie  parties.  This  plea  was  duly  veri- 
fied. 

The  court  gave  a  peremptory  instruction 
to  the  Jury  to  find  for  apptilee  for  the 
amount  sued  for,  with  interest. 

[1]  The  questions  raised  on  this  appeal  re- 
late to  the  ruling  and  action  of  the  trial 
court  in  refusing  to  permit  certain  witnesses 
to  testify  to  &icts  which  substantially  would 
have  made  out  the  defeiues  above  indicated, 
in  accordance  witli  the  theory  of  appellant. 
In  our  opinion,  the  facts  pleaded  In  the  veri- 
fied answer  constituted  a  good  defense  to  ap- 
pellee's snit;  therefore,  If  the  testimony 
which  was  rejected  was  admissible  to  estab- 
lish the  defenses,  it  was  reversible  error  to 
refuse  to  permit  the  witnesses  to  so  testify, 
and  to  exdude  sach  testimony  from  the  Jury. 
The  bill  of  exception  discloses  that  appellant 
offered  the  testimony  of  the  witnesses,  R.  O. 
Grwln,  G.  W.  6111,  and  F.  B.  Smith,  to  the 
^ect  ttat  Chere  was  never  any  aecutton  or 
delivery  of  the  contracts,  but  tliat  tbe  ap- 
pellee had  delivered  the  same  to  hie  agent, 
Mr.  Erwln,  with  Instructions  not  to  deliver 
them  to  appellant,  nor  permit  tbe  same  to 
become  effective  as  a  contract  unless  and  un- 
til a  clause  should  be  Inserted  in  the  egree- 
ment,  providing  for  at  least  six  months'  no- 
tice of  tbe  intention  of  appellant  to  exercise 
the  option  contained  In  the  contract.  The 
bill  further  shows  that  the  witnesses  Gill  and 
Smith,  If  permitted  by  the  court,  would  have 
testified  to  the  effect  stated,  but  that  appellee 
objected  to  this  testimony,  because  It  was  an 
attempt  to  vary  the  terms  of  the  written  con- 
tract by  parol  testimony.  This  specific  ob- 
jection was  sustained,  and  the  testimony  ex- 
cluded from  tbe  Jury. 

In  qualifying  the  bill  ot  exception,  the 
trial  court  made  substantially  this  explana- 
tion:  That  Mr.  Erwln  had  testified  that  he. 
as  agent  for  appellee,  received  the  contract 
from  appellant,  tbe  original  copy  having  al- 
ready been  signed  by  it;  that  he  presented 
same  to  appellee,  who  signed  It,  stating  at 
the  time  that  he  wanted  a  clause  inserted 
requiring  60  days'  notice  by  appellant  of  Its 
intention  to  exercise  the  option,  instead  of  '. 
6  months,  as  pleaded  and  as  claimed  by  ap- 
pellant,  but  that  appellee  further  stated  to  i 
Mr.  Erwln  that,  if  appellant  was  not  agree-  ' 
able  to  the  clause  being  inserted  as  stated,  I 
to  deliver  the  contract  regardless  of  such  i 
clause;  that  Mr.  Erwln  notified  Mr.  Smith, 
the  agent  of  appellant,  tbat  tbe  contract  was 
there,  tbat  it  had  been  signed  by  appellee,  i 
and  was  ready  for  delivery.    The  explana- 1 
tlon  further  states  that  Mr.  Smith  also  tes-  ' 
tifled  that  Mr.  Erwln  had  notified  him  that 
tbe  ccHitract  was  signed  by  appellee  and  was  i 
ready  for  delivery.  The  trial  judse  attached  ' 


a  tojpy  of  the  lease  to  the  un,  and  spedflcal- 
ly  refers  this  court  to  the  teatinumy  of  Mr. 
Erwln  concerning  the  contract 

It  appears  tbat  the  statement  of  facta  does 
not  support  tbe  bill  of 'excepti<m  In  certain 
particulars  which  may  be  Important  The 
statement  of  facts  is  in  tbe  usual  form,  Is 
signed  by  counsel  for  both  parties,  and  ap- 
proved by  tlie  trial  Judge.  It  purports  to  be 
a  statement  ot  all  the  facta  proven  npcm  the 
trial.  The  testimony  of  Mr.  Erwln,  as  dis- 
posed by  tbe  statement  of  facts,  does  not 
show  the  spedflc  instructions  from  appellee 
to  Mr.  Brwln,  as  stated  in  the  bill  of  ex- 
ception,  but  merely  shows  that  at  the  time 
Mr.  Noyes  signed  the  lease  contract,  he  gave 
Mr.  Erwin  "instructions  with  reference  to 
the  contract"  Furthermore,  the  statement 
of  facts  do^  not  contain  any  testimony  given 
by  Mr.  Smith,  the  agent  of  appellant.  Ap- 
parently his  entire  testimony  was  rejected.- 

[2, 3]  Under  tbe  principles  announced  in 
Wiseman  v.  Baylor,  69  Tex.  63,  6  S.  W.  743, 
and  Jamison  v.  Dooley,  98  Tex.  206,  82  S.  W. 
780,  we  cannot  impeach  the  truth  of  the 
statement  of  facts,  agreed  upon  by  the  par- 
ties and  signed  by  the  Judge,  although  it 
may  be  looked  to  In  connection  with  the 
bill  of  exception  in  construing  the  latter. 
Prom  the  state  of  the  record  here,  we  cannot 
tell  which  If  the  true  recital  of  the  facts — the 
approved  statement  of  facts,  or  tbe  recital 
in  the  court's  qualification  to  the  bill  of  ex- 
ception; therefore.  In  so  far  as  these  facts 
may  be  Important,  we  cannot  give  effect  to 
the  recitals  in  tbe  qualification  to  tbe  blU. 
EspeciaUy  do  we  think  this  since  the  trial 
Judge  has  specifically  referred  us  to  the 
statement  of  facts  for  the  testimony. 

It  is  fairly  disclosed,  however,  from  the 
bill  of  exception  itself,  that  the  trial  court 
refused  to  permit  the  testimony  in  question, 
and  excluded  it  from  the  Jury,  upon  the 
theory  that,  the  lease  contract  having  been 
signed  by  the  parties,  and  the  agents  for  both 
having  testified  that  Mr.  Erwln  had  notified 
appellant's  agent  that  the  contract  was  sign- 
ed and  ready  for  delivery,  the  testimony 
would  be  inadmissible  as  being  an  attempt  to 
vary  a  written  contract. 

[4]  With  this  view  we  are  unable  to  agree. 
The  defenses  urged  did  not  question  tbe  fact 
tbat  tbe  parties  had  signed  tbe  written  In- 
strument, but  the  claim  was  that  there  was 
never  any  delivery  of  the  same  imconditlonal- 
ly  and  according  to  the  proposal  of  appel- 
lant; In  other  words,  it  was  claimed  that 
tbere  was  never  any  meeting  of  tbe  minds  of 
the  parties,  and  therefore  no  contract.  Tbe 
testimony  excluded  tended  to  establish  this 
theory.  If  tbe  testimony  had  been  admitted, 
and  the  Jury  bad  accepted  the  facts  as  es- 
tablished. It  la  clear  to  ua  that  there  would 
have  been  a  perfect  defense.  The  effect  of 
this  testimony  w^uld  not  have  been  to  vary  a 
written  contract,  but  to  establish  the  con- 
clusion that  the  contract  was  never  cousum- 
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mated.  If  there  was  no  meeting  of  tbe 
mlnda,  and  do  completed  contract,  bow  could 
tlie  testhnoDT  varjr  tba  terms  a  wrlttoi 
contract?  Tbe  answer  appears  obvious. 

As  we  have  Indicated,  flae  court  erred  in 
refusing  to  permit  the  witnesses  to  testify  to 
the  &cts  shown  In  the  bill  of  exception,  and 
in  excluding  tbe  same  from  the  consideration 
of  tbe  Jury,  and  therefore  In  pa«mptorily  In- 
structing a  verdict  for  appellee.  For  this 
error  the  Judgment  will  be  reversed,  and  the 
canse  r^nanded. 

Reversed  and  remanded. 


MICHNA  at  af.  v.  STATE  et  al.  (No.  6377.) 

(Oourt  of  <HtU  Appeals  of  Texas.  Austin. 
Jolj  2,  192X.) 

Bessdartos  •»4I— Party  preiaolsg  svldssos 
SB  issss  Is  estltled  to  spsolal  oharfs  tksrsos. 

Where,  in  a  boundary  diapate,  there  was 
•videnee  produced  by  a  party  in  support  of  an 
issue  by  him  aa  to  a  particular  location,  be 
was  entitled  to  a  special  charge  thereon  In 
addition  to  tlis  general  charge. 

BhTor  from  District  Ooiirt,  Travis  Comity; 
Qeorge  Oaihoun,  Judge. 

Actlout  by  the  State  of  Texas  and  others 
against  B.  Ulchna  and  others.  Judgment 
for  plaintitta,  and  defendants  bring  error. 
Reversed  and  remanded. 

Weeks,  Morrow  &  Francis,  of  Wldiita 
FbUs,  for  plaintiffs  In  error. 

C.  M.  CuretOD.  Atty.  Gen.,  and  EV.  r.  Smith. 
W.  W.  Meachum,  Jr.,  and  T.  L.  Beauchamp. 
Asst  Attys.  Gen.,  for  defeudants  in  error. 

JENKINS,  J.  The  only  issue  In  ttiis  case 
Is  aa  to  whether  the  land  described  In  de- 
fendants in  error's  petition,  and  which  they 
sue  herein  to  recover  as  vacant  land,  is  em- 
braced within  the  boundaries  of  tbe  patented 
survey  In  tbe  name  of  F.  W.  Husemao.  Tbe 
court  In  its  cbaige  to  the  Jury  stated  the 
law  of  t)oundary  correctly,  as  far  as  It  went 
The  Jury  found  In  favor  of  defendants  In  er- 
ror. Tbe  evidence  is  sufficient  to  sustain 
the  verdict.  But  we  think  tbe  court  com- 
mitted material  error  in  refusing  to  give  spe- 
cial charge  No.  2,  requested  by  plaintiffs  in 
ernw,  as  follows: 

"If  you  believe  from  the  evidence  that  J.  P. 
Earle,  in  surveying  the  F.  W.  Huseman  sur- 
vey, locnted  the  northwest  corner  thereof  at  a 
point  on  the  bank  of  Red  river  where  there  ia 
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now  situated  a  stone  from  which  an  elm  brs. 
south  38^°  west  143  vrs.,  or  if  yon  find  from 
the  evidence  that  said  surveyor  located  said 
northwest  comer  of  the  Huseman  survey  at 
any  point  north  of  said  stone,  then  you  will  find 
for  tiie  defendants." 

Tbe  field  notes  of  tbe  Huseman  survey 
show  tiiat  it  was  made  by  J.  P.  Earle,  Feb- 
ruary 21,  1874.  They  caU  for  the  N.  W.  cor- 
ner of  survey  No.  818  as  the  beginning  oor- 
oer  of  this  survey.  There  does  not  seem  to 
be  any  substantial  dispute  as  to  tbe  location 
of  tills  comer.  Tbe  calls  are: 

"Thence  south  4,845  vrs.,  a  stake  in  prairie; 
thence  west  1,000  vrs.  to  a  stake  in  the  east 
boundary  line  of  tbe  Lewis  Powell  aurvey; 
thence  north  with  said  Powdl  8,825  vrs.,  a 
stake  In  bsnk  of  Red  rivsr;  thence  down  said 
river  with  its  meanders  as  f<^ows:  N.  6A  B. 
2,111  TTB.  to  the  place  of  begbuung." 

If  Bade  surveyed  this  land  and  actually 
made  its  comers  on  tbe  ground,  the  comers 

so  made  are  the  corners  of  tiie  Huseman  sur* 
vey.  Neither  Earle  nor  any  one  who  assisted 
in  making  this  survey  testified  in  this  case. 
It  Is  the  contention  of  plaintiffs  in  error  that 
Earle  made  tbe  northwest  comer  of  the 
Huseman  survey  at  tbe  northeast  comer  of 
the  PowelL  This  comer  is  found  and  Identi- 
fied, and,  if  it  Is  also  the  northwest  comer' 
of  the  Huseman,  there  is  no  vacancy.  Kaln- 
tlffs  in  error  Introduced  in  evidence  the  field 
notes  of  an  abandoned  survey  in  the  name 
of  fUlzabeth  Reborse,  made  by  J.  P.  Slarle^ 
April  9, 1874,  wbidi  begins  at  the  same  place 
as  tbe  Hns^an  snrrey,  and  calls  to  run — 

"Thence  south  S.407  vrs.  to  stake;  thence 

west  1,900  vrs.  to  stake  in  the  east  line  of  the 
Lewis  Powell;  thence  north  with  tbe  east  line 
of  same  2,487  vrs.  to  the  N.  E.  comer  of  same 
on  the  bank  of  Bed  river;  thence  N.  64  B. 
2,111  vrs.  to  tbe  beghmlng." 

This  evidence  tended  to  support  plaintiffs 
In  error's  «mtention  that  Earle  made  tbe 
N.  W.  comer  of  tbe  Huseman  survey  at  tbe 
N.  E.  comer  of  the  PowelL  The  plaintiffs 
in  error  had  tbe  right  to  have  this  feature 
of  their  defense  affirmatively  presented,  as 
would  have  been  done  bad  tbe  requested 
charge  hereinbefore  set  obt  been  given,  and 
it  was  error  to  refuse  this  charge.  Trac- 
tion Co.  V.  Adams,  107  Tex.  614,  615,  18S  S. 
W.  155,  and  authorities  there  cited. 

For  the  error  In  refusing  to  give  the  spe- 
cial charge  herein  referred  to,  the  Judgment 
of  the  trial  court  Is  reversed,  and  this  cause 
Is  remanded  for  a  new  trial. 

Beveraed  and  remanded. 
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WILLIAMS  V.  POSTER.  (No.  1555.) 

(Court  of  CiTil  Appeals  of  TexM.  Amarillo. 
June  16,  1821.) 

1.  App»al  and  orror  <8=»12l7— Exeontrbn  ob- 
tained through  processes  issued  out  of  court 
having  orlginai  reoonl. 

The  execution  of  judgment  at  common  law 
was  obtained  through  processes  issned  out  of 
the  court  having  the  original  record,.and  this  ia 
true  bi  Texas  procedure  under  B«t.  St  arL 
1646,  relating  to  execution  on  Judgments  of 
Court  of  Civil  Appeals. 

2.  Appeal  tad  error  «s»l2l7— Couaty  court 
proper  place  to  Isstltats  procoedluga  for  vlo- 
lattOH  of  agrooMsiit  In  proeaedlso*  on  naa- 
dato  from  Cosrt  of  Civil  Appeals. 

When  the  Court  of  OM\  Apl>«alB  affirmed 
Judgment  of  the  lower  court  appointing  a  guard- 
ian of  a  minor,  It  became  the  duty  of  the  coun- 
ty court,  under  the  mandate  issued  from  the 
Court  of  Civil  Appeals,  to  give  effect  to  such 
Judgment,  which  required  other  proceedioga  in 
the  county  court,  such  as  fixing  the  amount  of 
the  guardian's  bond,  etc;  "An  agreement  made 
between  the  guardian  and  another  party  filed  in 
the  county  court  and  approved  by  the  county 
judge,  relative  to  the  minor  remaining  in  school 
ontil  the  end  of  her  term,  was  a  part  of  sncb 
subsequent  proceedings,  and  if  violation  of  such 
agreement  snbjecta  the  parties  violating  it  to 
a  charge  of  contempt,  the  appropriate  place  to 
institute  contempt  proceedings  against  them 
is  in  the  county  court,  and  not  in  the  Court  of 
Civil  Appeals. 

3.  Appeal  and  error  «=»i2l7-JHrlsdletion  of 
appollate  ooart  doss  aot  oad  with  Its  Man- 
data. 

Rev.  St.  art  IStKf,  gives  the  Courts  of  CivU 
Appeals  power  to  issue  such  writs  as  are  nec- 
essary to  enforce  the  Jurisdiction  of  the  court, 
and  the  jurisdiction  of  audi  a  court  doea  not 
end  with  the  issuance  of  ita  mandate. 

4.  Appeal  aad  error  «aif206-^ppellata  eeart 
Reed  not  aiove  where  obetrvetloa  of  exeeatloa 
ef  JadgaieBt  le  aot  of  aier*  ladlvtdaal. 

There  is  no  necesaity  for  any  procedbre  In 
the  appellate  court  where  the  obstruction  to  the 
execution  of  the  judgment  of  the  lower  court 
affirmed  by  the  appellate  court,  is  the  act  of 
a  mere  individual,  and  is  not  caused  by  the  re- 
fusal of  the  lower  court  to  issue  execution,  etc. 

5.  Judges  ^345— Judge  held  not  dlsqualifled 
by  relatlOB  by  "afllnlty"  to  litigant. 

The  county  court  judge  whose  daughter 
was  the  wife  of  a  litigant's  son  was  not  re- 
lated by  "affinity"  to  the  litigant  to  ^squaKfy 
him  from  sitting  in  the  cause. 

[Ed.  Note.— For  other  definitions,  see  "Words 
and  Phrases,  First  and  Second  Series,  Affinity.] 

6.  Judges  <@=>I9— Litigant  who  consented  to  ap- 
pointment of  special  Judge  cannot  In  con- 
tempt proceedings  Impeach  such  Judge's  acts. 

A  litigant  in  a  guardianship  matter,  who 
by  bis  agreement  entered  into  with  the  other 
party  and  filed  in  the  county  court  recognized 
the  authority  of  a  special  judge  to  act  in  such 
case,  cannot  in  contempt  proeeediuga  in  the 
Court  of  Civil  Appeals  for  violation  of  the 


agreement  impeach  ■  the  acts  of  such  special 
judge,  though  in  fact  the  regular  county  court 
judge  was  not  disqualified  from  relationship 
to  the  other  litigant  by  affinity,  and  there  waa 
no  need  for  the  appointment  of  the  special 
Judge. 

Error  from  District  Court,  Floyd  County. 

Proceedings  between  S.  E.  WllUainB,  and 
J.  J.  Foster  In  the  matter  of  the  mlnw  Alta 
Grace  Williams.  From  the  judgment,  Wil- 
liams brings  error.  Motion  by  J.  J.  Foster  to 
have  S.  EL  Williams  and  B.  Prank  Bale,  hia 
attorney,  held  In  contempt  of  the  Court  of 
Civil  Appeals.  Motion  denied  and  proceed- 
ings dismissed. 

Hendricks  &  Hood,  of  Amarltlo,  for  plain- 
tiff In  error. 

A.  P.  McEinnoD,  of  FlOydada,  for  defend- 
ant lo  error. 

BOYCE,  J.  Defendant  In  error,  J.  J.  Foe- 
ter,  has  filed  this  motion  to  have  the  plaintiff 
in  error,  S.  B.  Williams,  and  his  attwiiey,  B. 
Frank  Bule,  held  In  contempt  of  this  court. 
The  history  of  the  case,  down  to  the  Sting  of 
this  motion,  Is  set  out  In  the  opinion  In  the 
dl^osltion  of  another  proceeding,  in  the  case 
Williams  v.  Foster,  229  3.  W.  896.  and  need 
not  be  repeated.  It  appears  that  J.  J.  Foster, 
after  the  former  order  of  this  court  above 
referred  to,  duly  qualified  as  guardian  of  the 
person  of  the  minor,  Alta  Grace  WlUtams, 
and  that  thereafter  said  J.  J.  Foster,  as 
guardian,  and  S.  E.  Williams  and  tals  wife, 
executed  the  following  agreement: 

"In  the  Blatter  of  Ouardianship  of  the  Minor, 
Alta  Grace  Williams.  In  the  County  Court  of 
Floyd  County,  Texas.  January  Term,  1921.  It 
is  hereby  agreed,  the  Hon.  J.  N.  Stallbird.  spe- 
cial judge  approving  the  same,  that,  whereas 
said  minor.  Alta  Grace  Williams,  ia  now  In 
school  at  Canyon  and  that  it  ia  to  the  best  In- 
terest of  said  minor  to  remain  in  said  school 
until  the  present  term  expires,  which  will  be 
some  time  during  the  next  montb,  said  minor  be- 
ing now  with  her  grandparents,  S.  B.  Williams 
and  his  wife,  Sarah  WQUams:  Now  the  -said 
J.  J.  Foster,  guardian  of  said  minor,  agrees 
that  said  S.  B.  Williams  and  wife  shall  keep 
said  minor  and  aend  her  to  school  where  she 
has  attended  until  the  expiration  of  said  school, 
on  condition  that  said  Williams  and  wife  will, 
within  three  days  after  said  term  of  school 
shall  expire,  bring  said  minor,  Alta  Grace  Wil- 
liams, to  Floydada,  Texas,  and  have  ber  be- 
fore said  special  county  judge,  Hon.  J.  N.  Stall- 
bird,  giving  notice  of  the  exact  date  on  which 
said  minor  is  to  be  bronght  before  said  court, 
to  aU  of  which  said  S.  E.  Williams  and  wife, 
Sarah  Williams,  agree,  and  all  parties  have 
signed,  this  the  14th  day  of  April,  1921,  same 
being  filed  among  the  papers  of  this  cause. 
This  agreement  not  to  affect  the  legal  right  of 
either  party  when  said  minor  is  produSed  in 
court" 

The  agreement  was  Bigned  by  said  partiea 
and  approved  by  the  said  J.  N.  Stallblrd,  and 
filed  In  aaid  cause.  It  furtba  appears  tlwt 
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the  said  S.  E.  miUami.  acting  under  the  ad- 
vice of  bis  attorney,  B.  Frank  Bute,  has  re- 
fused to  comply  with  said  agreement  and  has 
refused  to  produce  said  minor  in  said  county 
court,  or  deliver  bra  to  the  aald  J.  J.  Fost^. 
It  fs  alleged  that  this  action  pAces  said  par- 
ties In  omtempt  of  this  court  The  respond- 
ents, in  thdr  reply  to  the  motion,  d^y  the 
Jurisdiction  of  this  court  in  andb  matt«>,  and 
for  aiLSwer  Justify  their  failure  to  cc»nply 
with  the  said  agreement  oa  tlie  alleged 
ground  that  all  proceedings  bad  before  said 
J.  N.  StallUrd,  as  special  Judge*  which  inclnd- 
ed  the  qualiOcatlon  of  the  said  J.  J.  Fost«* 
as  guardian,  an  void  because  of  the  fact  that 
tiie  appfrintment  9f  the  said  J.  N.  BtallMrd 
as  special  Judge  was  unauthorised.  In  this 
connection  It  is  alleged  and  tdiown  that  W. 
B.  Glark  was  tlie  duty  qualified  and  riected 
county  Judge  of  Fhqrd  ooonty  at  the  time  of 
these  proceedings;  that  the  said  W.  B. 
Clarke,  whose  daughter  was  the  wife  ot  3.  J. 
Foster's  son,  certified  to  the  Qoremor  of  the 
state  tlmt  he  was  disiiuallfled  for  sudi  rea- 
son. Upon  sudi  certification  the  Oovwnor 
appointed  said  J.  N.  Stallbird  special  Judge 
In  such  proceedlBft  who  duly  qualified  ac* 
cording  to  law. 

[1,  n  We  are  of  the  opinion  that  we  should 
not  take  cognizance  of  this  proceeding.  The 
execution  of  Judgment  at  comnum  law  was 
obtained  through  processes  Issued  out  of  the 
court  having  the  original  rec<»rd.  Freeman 
on  Bxecutions,  1 18.  And  this  is  tme  in  our 
procedure.  R.  S.  art  1646;  Benson  t. 
Byrne,  91  Tex.  627,  40  S.  W.  S82;  Henry  t. 
Red  Water  Lumber  Co.,  46  Tex.  OIt.  App. 
170,  102  8.  W.  749;  ThA  appellate  court 
Issues  its  mandate  to  the  trial  court,  and 
it  Is  the  province  <tf  such  court  to  exeChto 
the  Judgment  through  proper  orders  and 
prooesa  When  this  court  afflrmed  the  Judg- 
ment of  the  lowo'  court,  appointing  J.  J. 
Foster  guardian  of  the  person  of  the  mlfiw, 
Alta  Grace  Williams,  It  became  the  duty 
of  the  county  court  vmOa  the  mandate  is- 
sued from  this  court,  to  give  ^ect  to  the 
Judgment.  This  required  otbet  proceedings 
In  that  court,  such  as  fixing  the  amount  of 
the  guar^an's  bond,  approval  of  same,  Issu- 
ance of  letters  of  .guardlanahip,  and  furthw 
Buper^aton  of  the  proceeding  in  accordance 
with  law.  The  agreemant  made  between  the 
guardian  and  S.  B.  Williams,  filed  In  the  coun- 
ty court,  and  approved  by  the  county  judge, 
was  a  part  of  these  subsequent  proceedings. 
If  the  violation  of  such  agreement  subjects 
the  parties  violating  it  to  a  charge  of  con- 
tempt the  appropriate  place  for  instituting 
contempt  proceedings  Is  in  the  county  court 
We  need  not  decide  what  if  any,  power  and 
the  proper  method  of  exerdalng  it  the  coun- 
ty court  hu  to  secure  the  custody  of  the 
minor,  after  It  has  appointed  a  guardian  and 
he  has  qualified.  1%e  ptrint  Is  not  briefed, 
and  the  authorities,  on  a  cursory  examlna- 
ti(m,  may  be  confusing.  Bz  parte  Beeves,  100 
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Tex.  617, 103  9.  W.  4S0 ;  Anderson  v.  Gossey, 
214  S.  W.  624;  SUrman  v.  Turner  (App.)  16 
S.  W.  787 ;  Pitts  v.  Fitts,  21  Tex.  611. 

[S]  But  If  the  execution  of  the  Judgment 
appointing  the  guardian  involves  the  placing 
of  the  minor  In  the  actual  custody  of  such 
guardian,  the  appropriate  proceeding,  what- 
ever that  may  be,  to  accomplish  this  result 
should  be  taken  In  the  court  of  original  Juris- 
diction. If  the  county  court  be  in  the  first 
Instance  without  power  to  secure  suidi  custo- 
dy, by  proceedings  in  that  court  or  process 
issued  by  It  because  Its  exendse  would  be  an 
wcroachmeM  upon  the  Jurisdiction  of  the 
district  court  as  c<mferred  by  article  6,  I  8. 
of  the  OonstitutloD,  the  appellate  court  In  an 
appeal  in  such  proceeding  would  be  similar- 
ly limited  as  to  lt»  powers.  The  proposition, 
Iiowever,  that  the  Jurisdiction  of  the  appel- 
late court  ends  with  the  Issuance  of  the  man- 
date as  thus  broadly  stated,  Is  not  correct 
The  Courts  of  Olvll  Appeals  are  given  pow- 
er to  Issue  such  writs  as  are  necessary  to- en- 
force the  Jurlsdlctlm  of  said  court  B.  S. 
art  1692.  The  Supreme  Court  in  the  case  of 
Wells  V.  Uttlefldd.  63  Tex:  80^  said  of  the 
Jurisdiction  of  that  court: 

"Jurlsdietion  [of  this  court]  continues  imtil 
the  case,  as  made  by  the  appeal  or  writ  <tf  er- 
ror, is  fully  determined  by  this  court  and  its 
jadgment  is  completely  executed  tj  tbe  court 
below.  *  •  *  This  court  can  see  that  the 
party  in  whose  favor  its  decision  has  been 
giTen  has  tbe  benefit  of  all  proceedings  below 
necessary  to  enforce  its  Judgment." 

In  the  exercise  of  tills  power  the  appellate 
courts  may,  by  mandamus,  require  the  trial 
Gourt  to  carry  out  the  Judgment  and  provide 
for  tiie  Issuance  of  proper  process  for  the  eo- 
ftwconeat  thereof,  and  any  other  courts  may 
be  prohlUted  by  a  writ  of  pn^Mtion  from 
intexferlng  with  the  tfeention  of  tbe  Judg- 
ment by  the  lower  court  or  with  the  process 
Issued  out  ot  sudt  court  A  failure  of  Oie 
trial  court  to  carry  out  the  Judgment  of  the 
appelate  court  or  the  Interference  with  'the 
processes  of  the  trial  court  by  any  other 
court  Is  regarded  as  a  "violation  of  the  Ju- 
risdiction of  tiie  appdlate  court"  Hov^  v. 
Shepherd.  105  T».  2S7,  147  S.  W.  224-,  MU- 
am  County  Oil  Mill  Co.  v.  Bass.  106  Tex.  260, 

163  S.  W.  678;  Oonley  v.  Anderson  (Sup.) 

164  S.  W.  086;  Gatttemen's  Trust  Co.  v.  Wil- 
lis, 179  S.  W.  IIU ;  Birchfield  v.  Bouiland. 
187  S.  W.  420.  These  authorities  we  were 
of  the  opinion  warranted  us  in  issuing  tiie 
writ  of  prohibition  granted  in  the  other  pro- 
ceeding in  this  case  already  referred  to, 
whldi  prohibited  tbe  county  Judge  of  Ran- 
dall county  from  assuming  to  take  Jurisdic- 
tion of  the  guardianship  of  such  minor, 
which  be  was  proceeding  to  do  by  the  appoint- 
ment of  a  temporary  guardian  and  entertain- 
ing a  proceeding  to  appoint  a  permancmt 
guardian  for  such  minor.  But  in  all  the 
above-dted  authorities  there  was  a  necessity 
for  some  action  by  tiie  appellate  court  be- 
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cause  of  ttw  fiict  that  some  Judicial  autbor- 
it7(  dther  tbe  trial  court  itself  or  acme  other 
court,  was- prerenting  the  executton  of  the 
Judgment;  In  aome  cases  the  trial  court  ^- 
ther  refused  to  rater  the  proper  orders  or  Is- 
fiue  the  proper  inocess  to  enforce  the  Judgment 
of  the  appellate  court;  la  other  cases  some 
other  court  was  lnterf»lng  with  the  execu- 
tion of  tbe  process  issued  by  the  trial  court 
In  tbe  enAnrcranent  of  the  Judgment. 

[4]  Bnt  it  would  se«n  that  there  would 
be  no  necessity  for  any  procedure  In  the  ap- 
pellate court,  where  the  obstruction  to  the 
«ecutlmi  of  the  Judgment  is  the  act  Mf  a 
mere  individual.  Ttm  trial  court,  liaTlng  tlfe 
duty  of  tbe  execution  of  the  Judgment,  has 
ample  power  to  protect  Its  proceedings  and 
process  In  such  case.  The  movant  does  not 
show  that  be  has  applied  for  or  been  denied 
the  boieflt  of  any  ^tproprlate  process  or  pro- 
ceeding to  secure  custody  of  bis  ward,  or 
that  any  constituted  autiwrity  is  obstructing 
the  enforcement  at  whatever  rights  he  has 
under  tbe  Jud^ent  tinder  the  drcum- 
stanees  we  are  of  tlie  oplnltm  that  we  should 
not  entertain  this  motion,  and  then  proceed- 
ings will  be  dismissed. 

[i,  I]  It  Is  not  necessary  to  decide  the 
other  question  as  to  tbe  validity  of  the  pro- 
ceedings before  the  special  Judge,  bnt  In  view 
of  further  action  in  the  case  we  deem  it  prop- 
w  to  say  that  we  are  of  the  opinion  that  the 
regular^  elected  Judge  was  not  disqualified. 
The  facts  stated  as  grounds  for  fats  disqualifi- 
cation do  not  show  any  relation  by  affinity  to 
tbe  said  J.  J.  Foster.  Seabrook  v.  First  Na- 
tional Bank,  171  S.  W.  248;  Words  A  Phras- 
es, title  "Afflnlty";  definition  of  ^'Affinity*' 
tn  Bouvler'B  Law  Dlcttonary.  But  no  objec- 
tion was  made  to  the  app(^tment  of  the  aald 
Stallbird  as  spedal  Judge.  The  cartiflcate  of 
disqualification  states  ttiat  his  appointment 
was  agreeable  to  all  parties,  and  the  said  S. 
E.  WUUams,  by  the  agreemuit' entered  taito 
and  filed  In  the  county  court,  recognised  tbe 
authority  of  the  said  spedal  Judge  to  act  in 
such  case.  He  Is  not  in  positira  at  this  time 
and  place  and  in  this  manner  to  Impeach  the 
acts  of  the  said  vedal  Judge.  Schultse  t. 
McLeary.  7S  Tex:  02,  11  S.  W.  924;  Hall  t. 
Jankiofs^,  9  Tex.  Oiv.  Apj^  B04,  29  S.  W. 
616;  TiKUs  Central  Railroad  Co.  v.  Rowland, 
8  Tex.  Civ.  App.  16S,  22  S.  W.  134;  Coles  T. 
nunnpson,  7  Tex.  Civ.  App.  666,  27  S.  W. 
46;  Campbell  v.  McFadden,  SI  S.  W.  487; 
Ford  T.  First  National  Bank,  84  &  W.  686. 


GULLY  V.  NY8TEU   (Ne.  6353.) 

<Court  of  Civil  Appeals  of  Texas.  Anstln. 
Jnue  1,  1821.) 

I.  Witnesses  ^240(4)— QaettlOR  held  objse- 
tloaabie  as  leading. 
Tba  qnestion  whether  a  written  instrument 
embodied  the  terms  of  the  sfreement  between 


the  parties,  belug  susceptible  of  a  simple  affirm- 
ative  or  negadve  answer,  is  leadfaig. 

2.  Appeal  and  error  «s»l048(3)— It  Is  rsvarsl- 
Ms  error  to  permit  a  isadiag  qsestisa  n  sia- 
terlai  issaa  ever  objeetlsi. 
It  is  reversible  error  to  permit  a  leading 
question  over  objection  on  a  controverted  ma- 
terial issue. 

S.  WItneMM  «8=>27l  (I)— Onsstlons  isslgRsd  to 
show  that  Writing  did  sot  onbody  hitsatloa  Of 
parties  not  Improper. 
Where  plaintiff  contended  tiiat  a  written 
Instmment  prepared  by  an  attorney  embodied 
tbe  agreemeot  between  the  parties  and  tbe  at- 
torney BO  testified,  the  exclasion  of  qnentlons 
whereby  tbe  attorney  was  asked  if  certain  por- 
tioDB  of  the  written  statemeat  were  not  differ- 
ent from  the  oral  agreement  was  improper. 

4.  Witnesses  ^2SS(  5)— Original  noneranda, 
and  not  Itemized  aseoaat  sbenid  bo  nsod  to 
refresh  mesiery. 

In  an  action  for  work  done,  an  itemised  ac- 
count filed  by  plaintiiE  should  not  be  used  to 
r^reah  bia  memory  where  it  was  prepared  by 
plaintiETa  counsel  from  memoranda  furnisbed 
by  plaintiff,  who  testified  that  tbe  same  was  at 
his  house;  It  not  appearing  where  hia  house 
was  or  that  the  memoranda  was  lost. 

5.  Mines  and  minerals  ^=3113  —  Prevision  In 
contract  for  operation  of  lease  allowing  sale 
within  90  days  held  not  to  prevent  acquisi- 
tion of  lien. 

A  proviaion  la  a  contract  with  lessee  for  the 
operation  of  an  oH  leaae  allowing  sale  of  the 
lease  by  lessee  within  90  days  does  not  prevent 
acqolaition  of  a  mechanlt^s  Hen  on  the  lease, 
particularly  where  it  does  not  appear  that  tiie 
proper^  was  KcAd  within  the  90-day  period. 

6.  Escrows  «»I3— Deed  delivered  In  escrow 
,  relates  back. 

Where  a  deed  is  delivered  in  escrow,  and 
the  terms  of  the  escrow  are  afterwards  com- 
plied with,  it  relates  back  to  the  date  of  ex- 
eention  and  amveys  title  from  that  time.  . 

Appeal  from  District  Court,  Brown  Coun- 
ty; J.  o.  Woodward,  Judga 

Actl<m  by  T.  O.  Nyetel  against  W.  D. 
Gully.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded. 

Harrison,  Oavln  ft  Key,  of  Brownwood* 

for  appellant 

Findings  of  Fact 

JENKINS,  J.  Appellant  was  the  owner 
of  an  oil  lease,  which  he  had  obtained  from 
one  J.  B.  Stewart,  owner  of  the  fee.  He 
entered  Into  an  agreement  with  appellee  with 
reference  to  operating  this  leuse.  They  stat- 
'  ed  the  terms  of  their  contract  to  Mr.  Courtn^ 
Gray,  an  attorney,  who  made  memorauda  of 
the  same,  as  he  understood  it,  and  therefrom 
drew  up  the  following  written  documeut: 

"This  memorandum  of  a  contract  and  agree- 
ment made  and  entered  into  by  and  between  W. 
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D.  GalTr,  of  Brown  eount?,  Tex.,  party  of  the 
first  part,  and  T.  O.  Nystel,  of  Brown  conntj, 
Tex.,  party  ot  the  ascood  part,  witnewetb: 

"That  wlieieaa,  puty  of  the  first  part  Is 
the  owner  of  an  oU  and  gas  mineral  leaae  cor- 
erlng  About  fourteen  acres  of  land,  situated 
about  two  miles  southwest  of  tbe  town  of 
Brownwood,  Brown  county,  Tex.,  being  a  part 
of  the  M.  I..  McAnally  pre-emption  survey,  ab- 
stract No.  694,  and  known  as  tbe  J.  R.  Stewart 
lease,  and  on  which  thsre  are  now  a  number  of 
prodndsff  oil  wells; 

"And,  whereas,  party  of  the  first  part  baa  en- 
tered into  a  cmtract  with  party  of  the  second 
part,  by  whidi  said  party  ot  tiie  second  part 
is  to  take  over  the  care*  sunagement,  opera- 
tion, and  further  doTelopment  of  said  lease  for 
the  consideration  and  upon  the  terms  and 
conditions  hereinafter  set  out  as  follows,  to  wit: 
Party  of  the  second  part  agrees  and 
obligates  himself  to  move  his  drilling  equip- 
ment, which  Includes  all  such  apparatus  and 
api^ances  as  he  now  owns  and  commonly 
oMd  for  drilling,  operating,  and  deaning  oU 
and  gas  wells,  to  said  premises  and  install  the 
same  thereon  on  or  btfore  the  25th  day  of  Au- 
gust, A.  D.  1&19.  Party  of  the  second  part 
shall  on  or  before  said  date  assume  the  care, 
management,  and  operation  of  all  the  prodaciD? 
weUs  now  on  said  premises,  and  shall  undertake 
and  prosecute  such  futther  and  other  drilling 
operations  as  may  be  mutually  agreed  to  by 
the  parties  hereto  and  J.  K.  iijtewart,  owner 
of  tbe  fee.  Said  drilling  operations,  if  any, 
shall  be  done  with  equipment  belonging  to  par- 
ty of  the  second  part,  and  at  his  own  expense 
as  hereinafter  set  out;  provided,  however,  tliat 
should  additional  equipment  be  necessary  and 
required,  party  of  the  second  part  may  pur- 
chase same  in  an  amount  not  to  exceed  five 
hundred  dollars,  same  to  be  paid  for  out  ot 
bis  part  of  the  production  as  hereinafter  set 
out.  Should  equipment  of  the  value  of  more 
than  five  hundred  dollars  be  necessary  and  re- 
quired, party  of  the  first  part  must  be  con- 
sulted and  a  mutual  understanding  had. 

"(2)  This  contract  is  for  a  period  of  ninety 
(90)  days  from  the  2Sth  day  of  August,  1919, 
but  may  be  extended  by  mutual  agreement 
of  tbe  parties  hereto.  However,  it  is  express- 
ly uuderstood  sud  agreed  that  party  of  the  first 
part  may  sell  said  lease  within  said  time  and 
terminate  this  contract.  Party  of  the  second 
part  shall  immediately  after  moving  upon  said 
leaae  take  such  steps  as  may  be  neceBsar;  to 
increase  the  wells  thereon  to  their  maximum 
producfion,  which  ehall  include  the  cleaning 
and  proper  pumping  of  same,  and  shall  use  ail 
due  diligence  in  the  care,  management,  and  op- 
eration of  same  during  tbe  life  of  this  con- 
tracL  He  shall  make  a  report  to  party  of  the 
first  part  each  and  every  Saturday  night  as  to 
work  done  durmg  the  current  week  and  as  to 
condition  of  the  wells. 

"{S)  The  consideration  for  this  contract  is 
that  party  of  the  second  part  shall  receive 
five-eights  (%)  of  tbe  gross  production  from 
the  wells  now  on  said  lease  and  from  such  other 
wells  as  party  of  the  second  part  may  drill. 
But,  in  the  event  that  a  sale  of  said  lease  shall 
be  made  before  tbe  termination  of  this  contract, 
party  of  the  second  part  shall  have  a  commis- 
sion on  said  sale  as  follows: 

"If  tbe  said  lease  sella  for  less  than  ten 


thousand  dollars,  party  of  the  second  part 
slmll  have  such  commission  tiiereon  as  may  be 
mutually  agreed  upon;  if  said  lease  shall  sell 
for  ten  thousand  dollars  and.no  mo)re,  party  of 
the  second  part  shall  have  a  commission  of  5 
per  cent  or  five  hundred  dollars;  if  the  said 
lease  shall  sell  for  more  than  ten  thousand  dol- 
lars, party  of  the  second  part  shall  have  tbe 
option  of  accepting  five  bundred  dollars  as  above 
provided,  or  he  may  take  in  lieu  thereof  25  per 
cent,  of  the  difference  between  ten  thousand 
dollars  and  the  sale  price. 

*'(4)  In  the  event  of  the  purchasing  of  ad- 
ditional equipment  as  abore  provided  for,  tbe 
purchase  price  thereof  shall  be  charged  to  the 
five-eighths  interest  in  the  production  herein 
set  over  to  party  of  the  second  part.  But 
should  a  sale  of  the  lease  be  made  before  par- 
ty of  the  second  part  shall  have  realized  suffi- 
cient funds  from  his  five-eighths  Interest  to 
pay  for  said  equipment,  party  of  the  first  part 
shall  refund  to  par^  of  the  second  part  such 
an  amount,  wtdch,  plus  five-eighths  of  tbe 
production  or  its  value,  will  equal  the  amount 
so  expended  for  such  equipment.  Party  of  the 
first  part  shall  further  pay  partr  of  the  sec- 
ond part  for  Us  time,  and  for  the  use  of  his 
tools,  rigs,  and  equipment,  at  the  regular  cus- 
tomary rate  for  such  tinje,  tools,  rigs,  and 
equipment  from  the  date  of  this  contract  to 
tbe  time  of  such  sale  and  delivery  of  the  prem- 
ises to  such  purchaser.  Party  of  the  second 
part  shall  also  have  his  commission  on  such 
ssle  as  provided  for  above. 

**(5)  All  pumps,  casing,  and  other  equipment 
DOW  w  said  lease  shall  be  atiliied  by  part?  qI 
tbe  second  part  in  the  care  and  operation  of 
the  wells  now  drilled  and  to  be  drilled,  and 
in  case  additional  wells  shall  be  drilled  by 
party  of  the  second  part,  as  herein  provided, 
party  of  the  first  part  shall  furnish  all  neces- 
sary casing  and  pumps  for  same. 

"This  contract  done  in  duplicate. 

"In  testimony  whereof,  we  hereunto  sign  our 
names,  this  the  18th  day  of  August.  A.  D.  1919. 


Party  of  the  First  Part 

"T.  O.  Nystel, 
Tarty  of  the  Second  Part" 

An)elleee  brought  suit  against  appellant 
to  recover  for  work  done  on  this  lease,  alleg- 
ing that  the  Instrument  above  set  forth  con- 
stituted a  written  contract  with  reference 
thereto.  Appellant  denied  that  this  Instru- 
ment constituted  a  written  contract,  but  al- 
leged that  when  tbe  same  was  presented  to 
him  he  refused  to  sign  it,  for  the  reason  that 
it  did  not  embrace  the  oral  contract  entered 
into  between  the  parties.  He  set  out  what 
he  claimed  to  be  the  substance  of  the  oral 
contract  so  made. 

In  addition  to  the  special  plea  above  re- 
ferred to,  the  appellant  pleaded  a  general 
demurrer,  general  exception,  and  several 
special  exceptions.  The  exceptions  were  all 
overruled. 

The  contract,  whether  same  was  written 
or  oral,  was  entered  Into  about  the  18tb  of 
August,  1919.  There  was  no  specific  renewal 
of  the  contract,  but  appellee  continued  to 
work  upon  the  lease  until  ahortly  before 
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April  e,  1920.  On  tbe  date  last  jnentioned 
he  made  out  what  purported  to  be  an  Item- 
ized statement  of  bis  account  agklnst  appel- 
lant for  work  done  on  tbe  lease,  and  filed 
the  same,  together  with  the  purported  writ- 
ten contract  above  set  out  lu  tbe  office  of 
the  county  clerk  of  Brown  county.  On  March 
29,  1920,  ai^llant  delivered  In  escrow  to 
tbe  Citizens'  National  Bank  bis  deed  in  writ- 
ing, assigning  said  lease  to  Herrlck  and  Turn- 
er. The  bank  was  authorized  to  deliver  this 
deed  to  Herrlck  and  Turner,  upon  the  pay- 
ment of  $5,000,  on  or  before  60  days  there- 
after, and  of  $8,000,  on  or  before  120  days 
from  said  date;  $500  was  paid  by  Herrlck 
and  Turner  lu  cash  at  the  time  said  deed  was 
delivered  lu  escrow.  The  court  instructed 
a  verdict  in  favor  of  appellee  for  the  amount 
of  hla  Itemized  account,  to  wit,  $2,7X1,  and 
also  foreclosure  of  a  mechanic's  Ilea  on  said 
leaser   Appellee  entered  a  remittitur  of  $300. 

Opinion. 

[1]  UpMi  tbe  trial  taeret^  th»  coart  per^ 
mitted  appellee,  after  he  had  identified  the 
written  luatrumait  set  ont  in  ths  flodlngs 
of  foct  as  tbe  Instrument  whldb  he  claimed 
tf  be  tbe  contract  iMtween  the  parties,  to 
answer,  over  appellant's  objection,  the  fol* 
lowing  queetlon: 

"tHd  that  (meaning  said  writing)  embody  tbe 
terms  of  tbe  agreement  (meanhig  the  agree- 
ment between  plaintiff  and  defendant,  oo  which 
tbls  suit  la  predicated)  Y" 

To  wbldi  appellee  answered  "Tea." 

Also  Oie  court  permitted  Courtney  Gray, 
the  attoniey  who  drew  said  written  Instm- 
ment,  after  be  bad  been  shown  and  examined 
and  Identified  the  writing,  claimed  by  plain- 
tiff to  embody  the  contract  between  talmseU 
and  defoidant,  to  answer  the  following 
question: 

"Did  that  (meaning  said  writing)  correctly 
reflect  tbe  agreement  between  plaintilt  and  de- 
fendant, as  stated  to  you  by  them  at  tbe  time 
you  made  the  memoranda  from  which  said  con- 
tract was  drawn?" 

To  which  the  witness  answered  "Tes." 

Each  of  these  queatlohs  was  objected  ta 
becaase:  (a)  It  was  leading;  (b)  tt  called 
for  the  opinion  and  conclusion  of  tbe  witness; 
(c)  it  elicited  the  condaslon  and  oplnl<m  of 
the  witness  <m  a  mixed  question  of  law  and 
fact,  the  v^y  question  tbe  Jury  would  have 
to  decide  in  this  case ;  and  (d)  because  said 
writing  was  not  signed  by  tbe  d^ndont. 

We  auBtaItt  appellant's  exceptions  to  tbe 
action  of  the  court  In  permitting  tiie  wit- 
nesses to  answer  as  above  Indicated.  A  ques- 
tion is  leading  when  it  can  be  answered  by 
"Xes"  or  "No,"  and  when,  by  a  simple  affirm- 
ative or  negative  answer,  it  reflects  back 
the  language  of  the  questi(m,  the  same  being 
framed  In  snch  manner  as  to  indicate  the 
answer  desired.  Bailway  Go.  t.  Dahwlgh, 


02  Tex.  666,  51  S.  W.  BOO;  Lott  T.  King,  79 
Tex.  209,  IS  8.  W.  231;  Bailway  Co.  v.  Uam- 
mon,  92  Tex.  600,  60  8.  W.  124;  Baker  v. 
Thomas,  201  S.  W.  216;  RaUway  Oo.  v.  Tay- 
lor, 203  S.  W.  00. 

[2]  It  Is  reversible  error  to  permit  a  lead- 
ing question,  over  objection,  on  a  controvert- 
ed material  Issue. 

[i]  Also  the  court  sustained  an  objection 
to  questions  propounded  to  the  witness  Gray, 
which  sought  to  obtain  an  admission  from 
GrTsy  that  tbe  written  instrument  did  not 
truly  reflect  tbe  agreement  between  the  par- 
ties made  In  his  presence.  This  was  sought 
to  be  done  by  reading  to  him  certain  portlous 
of  tbe  written  statement,  and  asking  hfm  If 
the  oral  agreement  was  not  different  from 
the  clauses  of  the  written  instrument  read. 
No  brief  fbr  the  appellee  has  reached  us, 
and  we  do  not  know  upon  what  ground  tbe 
court  refused  to  permit  the  witness  to  an- 
swer tbe  questions  above  referred  to.  We 
Infer  from  appellant's  brief  that  the  ground 
for  the  court's  ruling  was  that  the  Instru< 
uient  was  a  written  coutract,.  to  be  construed 
by  the  court,  and  not  by  the  witness.  Tbe 
effort  was  not  to  have  ttie  witness  construe 
the  legal  meaning  ot  the  written  instru- 
ment in  so  far  as  the  court  or  Jury  was 
concerned,  but  to  prove  by  him  that  this  in- 
strument, as  he  understood  it,  did  not  em- 
body the  true  agreonent  between  tbe  par- 
ties. It  was  error  to  sustain  the  (d)Jectlon  to 
these  questions. 

[4]  Tbe  appellee,  when  on  tbe  stand,  was 
permitted  to  see  the  Itemised  account  filed 
by  blm,  as  a  means  of  refreshing  his  memiwy 
as  to  ^e  work  done  by  him.  This  was  ob- 
jected to  on  the  ground  Uut  tt  was  shown 
that  this  Itemized  account  was  written  by 
appellee's  attorney  from  memoranda  furnish- 
ed by  app^ee,  and  which  memoranda  the 
appellee  testified  were  at  his  house.  It  does 
not  appear  from  the  record  where  his  bouse 
was,  but,  if  tbe  original  memoranda  made 
by  appellee  have  not  been  lost,  it  would  be 
more  reliable  evidence  than  the  account 
made  by  the  attorney,  and,  tf  he  desired  to 
refresh  bis  memory  as  to  the  Items,  he 
be  required  to  produce  the  origlual  memor- 
anda made  by  him. 

[I]  It  Is  the  contention  of  tbe  an>c11ant 
that  the  contract,  whether  the  same  was 
wrlttoL  or  oral,  excluded  the  idea  that  atH 
pellee  was  entitled  to  a  mechanic's  Uen,  for 
the  reason  that  It  provided  that  the  appe- 
lant might  sell  the  lease  within  00  days. 
The  lease  was  not  sold  wltliin  90  days. 
If  it  had  beoi,  the  contention  of  appellant 
wotfld  be  plausible,  if  not  sound.  Inasmudi 
as  the  lease  was  not  sold  In  90  days,  wo 
think  the  proviso  in  the  contract  that  the 
amwllaut  might  sell  the  same  witliltt  that 
time  would  have  no  effect  vvon  tbe  proposi- 
tion as  to  whether  or  not  igwellee  was  en- 
titled to  mforce  his  mechanic'a  lien  asalnat 
the  leased  premises. 
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It  ia  also  the  contoitioii  of  ac^lant  that, 
Inasmuch  as  appellant  bad  sold  tbe  lease 
before  the  attempt  to  fix  a  mechanic's  lien, 
It  conld  not  be  enforced  against  bis  as* 
slgnees;  It  being  appellant's  contention  tbat 
at^Uee  knew  at  such  sale  before  he  atx 
tempted  to  fix  bis  mechanic's  11^. 

[6]  Where  a  deed  Is  delivered  ta  escrow, 
and  the  terms  of  tbe  escrow  are  afterwards 
complied  with.  It  relates  back  to  the  date 
of  Us  execution,  and  conveys  title  from  that 
date.  Sykes  v.  Fischl.  212  S.  W.  219;  Ket- 
terson  v.  loscho,  6G  T«z.  Oiv.  APP*  160,  118 
S.  W.  626;  Hemr  t.  EbUlipi^  105  Tex.  4S0, 
181  S.  W.  688. 

Upon  another  trial  of  this  case,  if  It  shall 
appear  that  appellant  had  sold  tbe  lease 
and  delivered  a  deed  to  tbe  same  In  escrow, 
and  that  the  assignees  compiled  with  the 
terms  thereof,  and  tbat  aroellee  knew  of 
snch  sale  before  he  attempted  to  flz  bis  me- 
chanic's lien,  no  Judgment  should  be  oitwed 
foreclosing  the  metibanlc's  lieu. 

For  the  reasons  stated,  tbe  Jndgment  of 
the  trial  conrt  Is  reversed,  and  this  cause 
is  remanded  for  a  new  trial.  In  aeoordanoe 
with  this  <^inion. 

Beversed  and  rananded. 


ELECTRIC  GIN  CO.  et  al.  v.  HOUSTON 
COUNTY  OIL  MILL  &  MFG.  CO. 
(No.  8058.) 

(Cotirt  of  Oivtl  Appeals  of  Texas.  Qalveston. 
May  19,  1921.) 

Sales  <=»4I8(I)— Attorney's  fees  aot  i^cover- 
able  as  slemest  of  damaoes  in  bsyer's  aotfon 
for  breaeh  of  oontraot. 
Bayer,  sning  for  breadi  ot  sales  cootract, 
could  not  recover,  In  the  absence  of  a  stipula- 
tion in  tbe  contract,  his  attorney's  fees,  as  an 
element  of  tbe  damage  sustained;  Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  art  2178.  provid- 
ing for  recovery  of  attorney's  fees  as  damages 
in  eertam  cases  having  no  vpUcatitm  in  such 


Appeal  from  Hoostam  Cmaty  Oonrt ;  Nat 
Fatten,  Judge. 

Suit  by  the  Housttm  County  Oil  MIU  A 
Manufacturing  Company  against  the  Slectrlc 
Gin  Company,  and  others.  Judgment  for 
plaintilf,  and  defendants  appeaL  Beformed 
and  alBrmed* 

Aldrlch  A  Crook,  of  Crockett,  tax  a.pptir 
lants. 

John  I.  'M o(w^  of  Oof^t^  tax  ax)peUee. 

PLEASANTS.  C.  J.  This  suit  was  brought 
by  appellee  against  appellants.  Electric  Gin 
Company  and  J.  R.  Smith,  to  recover  dam- 
ages in  the  earn  of  $384.18  for  tbe  alleged 

failure  of  the  appeUants  to  comply  with  a 
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contract  made  by  them  with  appellee  to  de* 
liver  to  It  at  Crockett,  Houston  county,  Tex., 
a  quantity  of  cotton  seed  sold  by  appellants 
to  appellee,  and  for  which  appellee  had  paid 
them  the  agreed  purchase  price. 

Tbe  appellants  presented  In  due  course  of 
pleading  a  plea  of  privilege  to  be  sued  In 
Jones  county,  where  they  have  their  resi- 
dence. This  plea  was  contested  by  appellee 
and  upon  a  hearing  of  the  contest  the  plea 
was  overruled  by  tbe  court  Thereafter  the 
case  was  tried  upon  its  merits,  and  judg- 
ment was  rendered  In  favor  of  plnlnHBf  for 
damages  in  tbe  sum  of  $393.60,  and  for  the 
further  sum  of  $25  attorney's  fees.  It  would 
serve  no  useful  purpose  to  set  out  or  discuss 
in  detail  the  several  assignments  of  error 
presented  In  appellants'  brief.  We  have 
carefully  considered  each  of  the  assignments, 
and  in  our  opinion  none  of  them  should  be 
sustained,  except  the  assignment  complaining 
of  the  Judgment  awarding  the  ptotntUT  $25 
attorney's  fees. 

As  before  stated,  this  is  a  suit  for  damages 
for  breadi  of  contract  The  contract  itself 
does  not  stipulate  that  tbe  defendants  shall 
be  liable  fer  attorney's  fees  In  event  suit  is 
brou^t  and  recovery  bad  thereon,  and  un- 
der the  well-settled  rule  of  decisions  at- 
torney's fees  are  not  generally  an  element  of 
damage  for  breach  of  contract  Article  2178 
of  Vemcm's  Sayles'  Civil  Statutes,  which 
provides  for  the  recovery  of  attorney's  fees 
as  damages  In  certain  cases,  haa  no  applica- 
tion to  a  case  of  this  kind. 

Tbe  Judgment  of  the  court  below  will  be 
reformed,  by  deducting  from  the  amount 
thereof  the  $^  awarded  plaintiff  as  attor- 
ney's fees,  end,  as  so  reformed,  will  be  af- 
firmed ;  and  it  has  been  so  ordered. 

Reformed  and  affirmed. 


HEMPHILL  V.   ROMANO   et  at 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
May  1»,  1021.) 

1.  Appeal  aod  error  «a>846(6)-Judgnent  af- 
flrmed  !■  absasae  of  fladlags  ef  faet  or  law 
If  faots  iippert  It. 

On  appeal  from  Judgment  rendered  by  tlie 
court  after  trial  wlUiout  a  jory,  without  msk- 
ing  findings  of  fact  or  law,  where  tbe  record 
does  not  disclose  the  ground  upon  which  the 
court  rested  its  conclasions,  the  Judgment  must 
be  affirmed,  If  a  state  of  facts  appear  which  will 
support  it 

2.  Master  aad  ssrvaat  «s»302(6)— AatonoMIe 
driver  act  within  scope  of  employment  white 
engaged  in  personal  eaterprlse. 

Where  an  employee,  who  was  employed 
solely  for  the  purpose  of  operating  an  automo- 
bile as  a  Jitney  on  a  particular  route,  used  the 
car  without  the  employer's  knowledge  or  con- 
sent In  a  personal  enterprise  of  bis  own,  and 
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in  80  doing  cansed  an  accident  some  distance 
from  such  roote,  be  was  not  at  the  time  of  sncb 
accident  acting  vitbin  the  icope  of  his  anthor- 
ity  or  employment 

3.  Muntolpa]  corporations  «=>703(l)— No  lla- 
lilllty  oa  Jitney  bond  designating  ronta  where 
aoddent  oocnrred  while  driver  In  personal  eo- 
terprise  was  some  dlstanoe  therefrom. 
Surety  on  bond  limiting  its  iiability  to  op- 
eration of  antomobile  while  in  Jitney  service 
on  dedgnated  rente  was  not  liable,  vhere  ac- 
cident occurred  while  driver,  without  employ- 
.'er'a  knowledge  or  consent,  was  using  the  car 
in  a  perional  enterprise  of  hli  own  some  dia- 
tanee  from  snidt  jitney  route. 

Appeal  from  District  Gonrt,  Harris  Coun- 
ty ;  Ewipg  Boyd,  Judge. 

Action  by  R.  B.  Hemphill  against  Joe  Ro- 
mano and  othera.  Judgment  for  defeidants. 
and  plaintiff  appeals.  Affirmed. 

Elbert  Roberts,  of  Houston,  for  api)ellant 
Vinson,  Elkins  &  Wood  and  Turnip  & 
Clark,  all  of  Houston,  for  appdlees. 

GRAVES,  3.  In  this  cause  appeUant 
sought  compensation  In  damages  from  appel- 
lee Romano  and  the  Interstate  Casualty 
Company  for  injuries  resulting  to  his  auto- 
mobile from  a  collision  between  It  and  one 
belonging  to  Romano  and  operated  at  the 
time  by  S.  P.  Brown. 

The  court  trying  the  case  without  a  Jury 
denied  the  claim  and  r^dered  judgment  In 
favor  of  the  appellees.  The  appeal  complains 
of  that  action. 

Only  two  assignments  of  error  are  present- 
ed ;  the  sole  contention  under  both  being  that 
the  Judgment  was  contrary  to  the  evidence  In 
that  It  undisputedly  appeared  that  Romano's 
driver  caused  the  collision  by  ewerrlug  his 
car  to  the  left  and  into  appellant's  car. 

[1]  The  position  cannot  be  sustained.  The 
record  does  not  disclose  the  ground  ui>on 
which  the  court  rested  its  conclusloos,  and, 
there  having  been  neither  Jury  nor  findings 
of  fact  or  law  by  the  court,  if  a  state  -of  facts 
appeared  which  will  support  the  judgment 
rendered,  It  must  be  affirmed.  S.  W.  T.  ft 
T.  Co.  V.  Thompson,  142  S.  W.  1000;  Klttrell 
V.  Irwlo,  149  S.  W,  199. 

Without  attempting  to  recapitulate  It  here. 
It  Is  deemed  sufficient  to  say  that,  while 
there  was  a  conflict  In  the  testimony  as  to 
the  cause  of  the  accident,  there  was  suffi- 
cient evidence  to  support  a  conclusion  that 
It  resulted  from  the  fault  or  negligence  of 
the  appellant 

[2]  Moreover,  the  court  might  have  found 
that  Brown,  the  driver  of  Romano's  car,  was 
uot  at  the  time  acting  within  the  scope  of  his 
authority  or  employment  but  was  engaged  In 
a  personal  enterprise  of  his  own.  He  was 
employed  by  Romano  solely  for  the  purpose 
of  operating  the  car  as  a  jitney  on  the  Le- 
land  nvenne  route  wlthim  the  city  of  Houston, 


whereas,  without  fals  prlndpal's  knowledge 
or  consent  and  with  his  Jitney  sign  removed, 
he  was  returning  with  some  soldiers  from  ESl- 
lington  Field  and  collided  with  the  other  car 
at  a  point  on  McKlnney  avenue  some  distance 
away  from  his  Jitney  route. 

[3]  In  BO  far  as  concerns  the  casualty  ctnn- 
pany  alone  the  t>ond  declared  upon  against 
It  limited  its  liability  to  the  operation  of  a 
particular  car  while  In  the  jitney  service  on 
the  designated  Lelnnd  avenue  route  within 
the  dty  of  Houston.  Tbe  undisputed  evi- 
dence not  only  showed  the  car  Involved  not 
to  have  been  operating  In  the  jitney  service 
on  that  route  at  the  time  of  this  accident, 
but  further  wholly  fttlled  to  demtmstrate  that 
tt  was  the  same  car  the  bond  declared  upon 
covered.  In  these  circumstances  no  liability 
was  fastened  upon  the  casualty  company. 
Motor  Gar  Indemnity  Exchange  v.  Clias.  A. 
LUlenthal,  229  S.  W.  708,  decided  by  ttiis 
court  March  19,  1921. 

The  judgmmt  will  be  affirmed. 

Affirmed. 


LUMMU8  COTTON  QIN  SALES  CO.  v. 

MILLS.   (No.  8065.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
May  12,  1921.  Rehearing  Denied 
June  2,  1921.) 

1.  Corporation  ^503(2)— Part  of  oam  «f 
action  for  breach  of  ooatraot  bsld  to  arise 
la  county  In  wkMi  afent  muH  sale  aobjeol 

to  approval. 
Wl^re  defendant's  agent  was  authorized  to, 
and  dici,  sell  machinery  subject  to  defendant's 
approval,  a  part  of  the  cause  of  action  for 
breach  of  the  contract  of  sale  accrued  in  the 
county  where  the  agent  made  the  sale,  within 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  1830, 
subd.  24,  relative  to  the  venue  of  actions 
against  private  corporations,  though  defend- 
ant's approval  of  the  contract  occurred  in  an- 
other  county,  as  the  provision  for  apnroral  of 
the  contract  related  to  the-  time  and  place  It 
was  made,  and  its  approval,  by  defendaat  mm 
but  a  ratification  of  it. 

2.  Corporations  ^=3503(2)— Cause  of  actloa 
for  breach  made  up  of  kraaeh  ua4  coatraet 

As  refipects  venue  under  Vernon's  Ssyles* 
Ann.  Civ.  Rt.  1014,  art  1830,  snbd.  2A,  a  cause 
of  action  for  the  breach  of  a  contract  of  sale 
is  made  up  of  the  contract  and  its  breadi,  and 
it  takes  both  to  constitute  the  whole  cause  of 
action. 

3.  Appeal  and  srrer  «=»I024(3)— Fladlag  n 
to  veaso,  sapported       evldenet,  not  dls- 

turbed. 

Where  the  evidence  on  the  trial  of  a  plea 
of  privilege  was  sufficient  to  support  a  finding 
that  part  of  the  cause  of  action  arose  in  the 
county  where  the  action  was  brought,  the 
Court  of  Civil  Appeals  cannot  reverse  sndt 
finding. 
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Appeal  from  District  Court. 
Gonnty;  M.  S.  Munson,  Judges 

Action  by  Minnie  Mills  against  tbe  Lnm- 
mus  Cotton  Oln  Sales  Company.  Prom  a 
judgment  oremillng  4ef«idant'8  plea  of 
privilege,  it  an^a.  Affirmed. 

Spence,  Haven  ft  Smlthdeal,  of  Dallas,  for 
appellant 

Bowe  &  Kay,  of  Honston.  and  W.  W. 
Campbell,  of  Lubbock,  for  appi^efc 

LANE,  J.  This  Is  an  appeal  from  an  or- 
der of  the  district  court  of  Brazoria  county, 
overruling  the  plea  of  privilege  of  the  Lum- 
mus  Cotton'  Gin  Sales  Company,  a  Texas 
corporation  domiciled  at  Dallas,  Tex.,  here- 
inafter called  the  Gin  Company,  filed  in  a 
Bolt  brought  by  Minnie  Mills,  a  resident  of 
Brazoria  county,  against  It  In  said  district 
court  The  plaintiff  alleged  that  on  or 
about  the  28th  day  of  June,  1910,  she  and 
the  defendant  Gin  Company  entered  into  a 
contract.  In  Brazoria  county,  Tex^  by  the 
terms  of  which  the  Gin  Company  contracted 
and  agreed  to  sell  and  deliver  to  her  certain 
gin  machinery  In  satd  county,  and  for  whlcb 
she  agreed  to  pay  the  agreed  contract  price 
therefor,  and  that  the  Gin  Company  failed 
and  refused  to  deliver  said  machinery,  to 
ber  damage  In  the  sum  of  $2,S86. 

The  Oln  Company  filed  Its  plea  of  privi- 
lege to  be  sued  In  the  county  of  Its  domicile. 
It  was  allied  therein  "that  none  of  the  ex- 
ceptions to  exclusive  venue  In  the  county  of 
(me*8  reeldence,  mentioned  In  articles  1830 
and  2306  of  the  Revised  Statutes,  existed  In 
this- cause."  This  plea  was  duly  rerlfled  as 
required  by  law.  Minnie  Mills  contested 
tills  plea,  and,  among  other  things,  alleged 
that  the  contract  tn  question  was  Made  In 
Brazoria  county. 

It  was  shown  upon  tbe  hearing  of  the  con- 
test of  the  plea  of  privilege  that  one  H.  C. 
Miller,  an  agent  of  the  Oln  Company,  who 
was,  as  such  agent,  authorized  to  make 
sales  of  gin  machinery  and  take  orders  there- 
for, subject  to  the  approval  of  the  Gin  Com- 
pany, went  to  Brazoria  county  and  there 
sold  to  the  plaintiff,  Minnie  Mills,  Oie  gin 
ma<^inery  In  question,  subject  to  the  ap- 
proval of  the  Gin  Company;  that  he  took 
the  written  order  of  Minnie  Mills  therefor, 
and  forwarded  the  same  to  the  Gin  Com- 
pany at  Dallas,  Texas,  and  that  In  a  few 
days  thereafter  the  Gin  Company  approved 
the  contract  so  made  with  Minnie  Mills  by 
its  ai^t.  H.  C.  Miller*  and  accepted  the  or- 
der for  same  by  letters  which  read  as  fid- 
lows:  ' 

"June  30,  1918. 
"Minnie  Mflls,  Anchor,  Texas— Dear  Madam: 
We  acknowledge  with  pleasure  receipt  of  your 
order  of  Jnne  28tli,  covering  cotton  gin  machin- 
ery, tendered  us  through  our  representativee. 
H.  C.  Miller  ft  Son.  Tonr  order  has  been 
passed  to  our  credit  and  medbaaical  depart- 


ments, and  they  win  write  yon  further  and. 
more  fully  with  reference  to  same. 

"Thanking  you,  we  are  yours  truly." 

"DaUast  Tex.  July  23,  1919. 
"Minnie  MIIIb,  Anchor,  Texas— Dear  Madam: 
Referring  to  your  valued  order  for  ginning 
machinery,  we  are  gratified  to  state  Oiat  your 
references  are  found  most  satisfactory,  and 
we  therefore  hereby  gratefully  accept  tiie  or- 
der and  the  same  is  passed  to  our  files  for 
proper  attention.  Taking  this  opportunity  to 
express  our  very  hearty  appreciation  of  your 
kindness,  asauring  yon  that  In  aU  details  the 
order  will  have  oar  beat  attention,  and  that  it 
will  be  our  endeavor  to  merik  a  continuance 
of  your  favors,  and  asking  that  you.  further 
command  as  if  we  can  render  yon  service  in 
any  way,  we  beg  to  remain, 
"Xonrs  tmly, 

'lAmmna  Cottmi  Obi  Sales  Oo., 

"George  H.  Vozd,  Haaager." 

The  court  rendered  Judgment  overruling 
the  plea  of  privilege,  and  from  this  Judgment 
the  Gin  Company  has  appealed,  and  by  its 
appeal  omtends  that  the  court  erred  in 
overruling  Its  plea  of  privilege,  In  that: 

"Tbe  undisputed  evidence  in  this  case  show- 
ing that  appeUant  bad  no  acent  in  Brazoria 
county,  Texas;  that  H.  O.  Miller,  Jr.,  a  reel- 
dent  of  Washington  county,  was  authorised  by 
appellant  only  to  receive  and  transmit  to  it 
orders  for  Its  goods;  that  the  appellee,  In 
Bra^ona  comity,  signed  and  delivered  to  H. 
C.  Miner,  Jr.,  an  order  for  machinery;  that 
this  order  was  seat  In  by  Miller  to  appellant's 
office  In  Dallas  county,  Texas;  and  that  appel- 
lant later  accepted  said  order  by  a  letter  mailed 
to  appellee  from  Dallas,  Texas—the  contract 
for  the  sale  and  delivery  of  the  machinery  upon 
which  appellant  sues  was  made  in  DaUas  coun- 
ty, and  not  in  Brazoria  connty,*TexaB.*' 

[1]  The  contention  of  appellant  cannot  be 
sustained.  We  think  the  evidence  shows 
that  H.  C.  Miller  was  the  agent  of  appellant 
to  make  sale  of  the  maciilnery  so  sold  by 
him,  and  that  he  did  make  such  sale  in 
Brazoria  county,  subject  to  the  approval  of 
appellant,  and  that  appellant  approved  such 
sale.  By  snbdlvielon  24  of  article  1880, 
Temon's  Saylee'  Civil  Statutes,  it  is  pro- 
vided that  suits  against  private  corporationa 
may  be  commenced  in  any  county  In  which 
the  cause  of  action  or  a  part  thereof  arose. 
The  contract  of  sale  of  the  property  in  ques- 
tion was  made  in  Brazoria  county  by  H.  C. 
Miller,  the  authorized  agent  of  appellant. 

[2,  9]  The  cause  of  action  In  this  cause  is 
made  up  of  the  contract  and  its  breach.  It 
takes  these  two  parts  to  constitute  tbe  whole 
cause  of  action,  within  tbe  meaning  of  the 
statute  quoted,  and  since  the  contract  was 
made  In  Brazoria  county,  a  part  of  the  cause 
of  action  arose  in  that  county.  The  pro- 
vision in  the  contract  for  Its  approval  by  ap- 
pellant In  Dallas  related  to  tbe  time  and 
place  It  was  made,  and  Its  approval  by  ap- 
pellant at  Dallas  was  but  a  ratification  of 
It.  Westlnghouse  Electric  Ga  v.  Troell,  80 
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Tex.  CtT.  App.  200,  70  S.  W.  824.  We  mnst 
bold  that  Oie  evidence  fras  anffldent  Co  sup> 
port  a  finding  that  a  inrt  of  the  cause  of 
action  arose  in  Braeorla  county,  and  we  are 
therefore  not  at  liberty  to  reretse  the  find- 
ings of  the  trial  court  upon  that  Issue. 

The  Judgmoit  of  the  trial  court  is  af- 
firmed. 

Afflnoed. 


KETON  V.  PATTON  et  ar.   (No.  6354.) 

<Coiirt  of  Oitn  Appeals  of  Texas.  AQstfn. 
June  29,  1021.> 

1.  Landlord  and  tenant  «»l99!/3— Closing  of 
bakery  by  authorities  for  bad  sanitary  condi- 
tions held  not  to  exeuae  nonpaynent  of  rent. 

Where  tenanf  a  bakery  was  closed  by  gor- 
emmeDt  military  snthorities,  becaaee  of  bad 
sewerage  and  water  conneetions,  and  bad  ven- 
tilation, the  tenant  is  not  released  from  paruig 
rent,  onless  he  proved  that  the  order  closing  the 
bakery  was  permanent,  and  not  temporary,  and 
condition  on  ImproTinK  the  bad  conditions,  and 
that  to  put  the  place  in  repair  would  have  in- 
Tolred  a  prohibitive  expense  to  him. 

2.  Landlord  and  tenant  «5»152(4)~Leas«  held 
to  require  tenant  t*  abate  a  aBlsaaoa  at  bit 
own  expenae. 

Where  a  leaae  provided  that  the  lesaee 
aho^  execQte  and  fulfill  all  orders  and  re- 
qnirementa  imposed  by  the  board  of  h^th^  san- 
itary, i6d  police  departments  for  the  correction 
and  abatement  of  nuisances  at  his  own  ex- 
pense, the  spirit  of  this  dense  reqaired  that  the 
tenant  should  at  his  own  expense  abiite  the  noi- 
sance  of  bad  ventilation  and  bad  water  and 
sewer  connec^ons,  on  account  of  which  Us 
bakery  vaa  dosed  by  the  federal  military  au- 
thorities. 

3.  Landlord  and  tenant  «=3l70(2)— Failure  of 
tenant  to  notify  landlord  of  nuisance  releases 
landlord  from  obligation  to  idiate  nulsaaoe. 

Where  the  landlord  is  under  a  duty  to  make 
changes  to  abate  a  nuisance  caused  by  bad 
sewerage  connections,  bad  water  conneotionB, 
and  bad  ventflatlon,  failnre  of  the  tenant  to 
notify  the  Uindlord  <d  the  premiees  having  been 
dosed  by  the  Kovermnent  exeaaes  the  landlord 
for  faQare  to  abate  the  nuisance. 

4.  Landlord  and  tenant  «s»230(8)— CMm  of 
tenant  for  relmlwrseaieBt  on  aeeosat  of  see 
ef  his  light  neter  by  other  teaaste  held  not 
snflldeatly  pleaded. 

In  an  action  for  rent,  the  answer  alleged 
that  Uie  lessors  represented  to  defendant  that 
separate  electrical  meters  were  provided  for  the 
several  tenants,  and  that,  relying  on  that  fact, 
he  paid  the  light  bills  of  other  tenants;  that  on 
discovery  of  the  mistake  he  notified  the  les- 
sors, and  requested  them  to  protect  hira.  There 
was  no  allegation  that  the  alleged  representa- 
tions of  the  lessors  as  to  separate  meters  were 
untrue,  or  that  the  lessors  promised  to  reim- 
burse the  tenant.  Held,  that  the  answer  was 
Insuffident  to  warrant  recovery  by  way  of  coun- 
terdaim. 


Appeal  from  McLennan  County  Court; 
Jas.  P.  Alexander,  Judge. 

Action  by  A.  C.  Parton  and  others  against 
Frank  Keton.  From  a  Judgment  fttjr  plain- 
tiffs, defendant  appeals.  Affinnsd. 

O.  W.  Barcus  and  Alva  Bryan,  botii  of  Wa- 
co, for  appelant 
Sanford  &  Harris,  of  Waco,  for  appellees. 

BRADY,  J.  By  a  written  lease  appellant 
rented  from  appellees  a  building  in  the  city 
of  Waco,  for  a  term  of  two  years,  at  $110 
per  month  for  the  first  year,  and  $120  a 
month  for  the  second  year,  with  a  provision 
for  extension  of  the  lease  for  an  additional 
year.  The  date  of  the  lease  was  February 
15,  1916,  and  the  tenancy  began  under  this 
lease  March  1,  lfll6.  The  contract  provided 
that  the  premises  were  to  be  occupied  as  a 
bakery  and  not  otherwise. 

Appellant  defended  specially  upon  the 
grounds  that,  after  he  bad  abandoned  the 
premises,  appellees  took  possession  thereof 
and  rented  the  same  to  another  man  by  the 
name  of  Rich,  and  further  that  appellees 
were  not  entitled  to  recover,  because,  after 
the  premises  were  rented  to  appellant,  an 
army  camp  was  established  at  Waco,  and 
that  by  reason  of  the  unsanitary  condition 
of  the  sewerage  connections,  water  connec- 
tions, and  veaitHatlon  that  the  building  was 
oondonned,  and,  by  order  of  the  federal  au- 
thorities, he  was  forced  to  close  his  bakery, 
and  appellees  refused  to  put  the  building  in 
condition  to  meet  the  demands  of  the  mili- 
tary authorities  before  it  would  be  permitted 
to  be  further  occupied  as  a  bakery. 

Appellant  also  pleaded  by  way  of  cross- 
action,  and  as  an  offset  to  the  rental  claim, 
an  item  of  $85,  which  it  was  claimed  he  had 
paid  for  the  heneflt  of  appellees  to  the  Texas 
Power  &  Light  Company,  for  light  which  was 
used  by  tenants  on  the  floor  above,  and  which 
he  had  been  caused  to  pay  by  reason  of  the 
misrepresentatlonB  of  appellees,  and  their 
negligence  in  the  manner  of  connecting  the 
meter  upstairs  with  the  meter  below. 

The  case  was  tried  without  a  jury,  and  the 
court  rendered  judgment  for  aiq^elleea  for  the 
sum  of  |240,  the  amount  sued  for,  with  In- 
terest; the  same  being  the  balance  claimed 
for  the  rent  for  the  months  of  Jnnnary  and 
February,  1B19.  The  questlmm  chiefly  pre- 
sented on  this  appeal  miay  be  summarized  in 
the  dalm  of  appellant  that,  the  government, 
through  no  fault  of  his,  having  ordered  hla 
bakery  closed  because  of  the  unsanitary  ccm- 
ditlon  occasioned  by  the  faulty,  constmctlon 
of  the  sewerage  connections,  wat«r  connec- 
tions, and  VCTtilatlon,  he  was  dlsdiarged 
from  performance  of  the  contract,  and  vras 
not  further  liable  upon  the  lease. 

[1]  Founded  upon  the  old  maxim  that  as  a 
person  binds  himself  so  shall  he  be  bound,  it 
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U  the  genertti  rale  that  subseqaMit  Imposal- 
bllltr  of  imrfOnnaiice  does  not  discharge  a 
party  to  a  contract.  It  Is  also  the  general 
rule  that  a  contract  is  not  Invalid,  nor  is  a 
promisor  discharged,  merely  because  It  turns 
out  to  be  difficult,  unreasonable,  dangerous, 
or  burdensome.  9  Cyc.  62S.  There  Is,  how- 
ever, a  well-considered  line  of  cases  holding 
that  there  Is  an  exception  to  the  general  rule 
that  BUbseqocEDt  impossibility  of  performance 
does  not  discbarge,  where  the  performance  la 
rendered  Impossible  by  law,  either  by  reason 
of  (a)  a  change  in  the  law ;  or  (b)  because  of 
actitm  taken  by  or  under  the  authority  of  the 
government.  9  Cyc.  630.  The  same  author- 
ity, however,  states  that  the  exception  does 
not  apply  where  the  Imposdblllty  created  by 
law  is  only  temporary,  or  where  the  change 
merely  makes  performance  more  burdensome. 
9  Cyc.  631.  See.  also,  13  Corpus  Juris,  646,  f 
720  (E).  ^ 
While  connset  for  appellee  dispute  the  ex- 
istence of  die  rale  of  law  claimed  by  appel- 
lant, and  also  contend  that  the  facts  were 
disputed  as  to  the  cause  of  closing  the  bak- 
ery. And  that  the  trial  court's  Imidied  conclu- 
sion as  to  tbB  cause  Is  binding  on  as,  we 
shall  assume  that  the  rule  contended  for  by 
appeUant  is  coR«et»  and  also  that  It  was  aaf- 
fidently  shown  that  the  bakery  was  dosed 
under  the  authority  of  the  government,  as  a 
military  measure.  However,  we  have  reach- 
ed the  oonduslon  that  appellant  has  not, 
shown  himself  entitled  to  the  benefit  of  the 
exception  stated,  for  at  least  three  reasons: 

(a)  It  was  not  shown  that  the  order  dosing 
the  bakery  was  not  merely  temporary.  The 
facts  Aow  that  appellant  occupied  the  prem- 
ises until  some  time  in  June,  and  paid  the 
rmt  to  Jannary  1, 1919;  the  notice  requiring 
htm  to  close  the  bakery  having  been  posted  In 
June.  As  far  as  the  evidence  discloses,  If 
it  be  conceded  that  there  was  Impossibility  of 
perfonuance  at  all,  it  may  have  been  but 
temporary,  since  permission  to  continue  the 
bakery  would  have  been  given,  had  the  nui- 
sance been  abated. 

(b)  It  was  not  In  fact  shown  that  perform- 
ance  was  rendered  impossible  by  the  action 
of  the  authorities.  At  most.  It  was  estab- 
lished that  appdlant's  use  of  the  premises  as 
a  bakery  was  rendered  more  burdensome  and 
eipensive  by  reason  of  the  demands  of  the 
military  anttiorlties  or  food  administration. 
Appellant's  own  testimony  shows  that  he 
himself  considered  the  advisability  of  mak- 
ing the  changes  demanded,  and  having  the 
plumbing  changed  and  connections  made,  so 
that  he  could  continue  to  conduct  the  bakery, 
but  that  his  investigation  disclosed  the 
changes  would  be  "too  expensive  to  tackle." 
There  is  no  evidence  of  what  the  cost  would 
have  been,  nor  the  relative  expense  to  appel- 
lant as  compared  with  bis  rental  for  the  re- 
mainder of  the  lease,  whidi  would  have 
•mmmted  to  about  $l,00a  To  bxtng  himself 
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I  within  the  exception.  It  was  Incnmbent  upon 
;  appellant  to  at  least  prove  that  the  expendi- 
ture would  have  been  prohibitive.  This  he 
did  not  do.  It  may  be  that  the  clause  in  the 
contract  requiring  him  to  make  repairs  did 
not  of  itself  compel  him  to  make  the  changes 
Indicated,  but  certainly  before  he  could  claim 
Impossibility  of  performance  he  was  required 
to  show  a  state  of  facts  amounting  to  more 
than  a  mere  increased  burden  and  expense, 
regardless  of  the  ezprees  stipulations  of  his 
contract 

[2, 8]  (c)  Paragraph  8  qf  the  lease  contract 
Is  as  follows: 

'^That  the  lessee  shall  promptly  execute  and 
fulfill  all  the  ordinances  of  the  corporation, 
applicable  to  said  premises,  and  all  orders  and 
requirements  imposed  by  the  board  of  health, 
sanitary  and  police  departments,  for  the  cor- 
rectioD,  prevention,  and  abatement  of  nuisances 
in  or  upon  or  connected  with  said  premises  dur- 
ing the  said  term,  at  his  own  expense." 

The  spirit  of  this  dause  of  the  contract,  we 
think,  if  not  its  letter,  required  appellant  to 
correct  and  abate  the  nuisances  complained 
of  by  the  military  authorities  at  his  own  ex- 
pense; This  was  a  sanitary  and  health  meas- 
ure, and  we  believe  It  falls  fairly  within  the 
spirit  of  the  contract.  Furthermore,  the  evi- 
dence of  appellees,  which  the  court  was  priv- 
il^ed  to  sccept,  was  to  the  effect  that  they 
never  heard  bf  appellant's  having  been  doaed 
□p  by  the  government  until  long  afterwards, 
and  that  he  did  not  notify  them.  Hence,  if 
appdleea  were  under  any  duty  to  make  the 
changes  and  to  abate  nuiaanoe,  aiK>ellant 
gave  them  no  opportunity  to  do  so.  and  no 
information  upon  wlil<3i  to  act 

It  follows,  from  these  cmclnslons,  that  the 
Judgmrat  for  appellees  should  stand. 

[4]  As  to  the  cross-action  of  appellant,  we 
shall  assume  that  the  evidence  shows  that 
appellees  would  be  liable  for  this  item  upon 
legal  or  equitable  prlndples,  which,  however, 
are  not  dearly  disdoaed  by  the  argument 
Nevertheless  the  presence  alone  of  evidence 
in  the  record  showing  Uabillty  will  not  suf- 
fice. It  is  fundamental  that  there  must  be  a 
suffldent  pleading  to  support  the  dalm.  A 
careful  scrutiny  of  the  answer  does  not  show 
that  a  cause  of  action  for  the  light  bills  paid 
by  appellant  and  claimed  as  an  offset  was 
pleaded.  It  Is  alleged  that  appellees  had  the 
building  wired  with  electric  wires  during  the 
time  he  occupied  the  same,  and  represented 
to  him  that  there  were  separate  and  distinct 
meters  to  care  for  the  electrldty  used  by  the 
several  t^ants,  and  that  appellant  believed 
and  relied  upon  these  representations.  Yet 
he  does  not  allege  that  the  representations 
were  untrue.  He  further  avers  that,  at  the 
time  he  paid  the  light  bills  of  other  tenants, 
he  did  not  know  that  fact,  and  would  not 
have  paid  the  same,  had  he  known  it,  and 
that  he  immediately  notified  plaintiffs  of  tbe 
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payment,  and  requested  tbem  to  protect  him. 
He  does  not  allege  ttny  agreement  on  the  part 
of  appellees  to  protect  or  reimburse  him.  In- 
dulging the  utmost  liberality  to  tills  plead- 
ing, it  does  not  disclose  allegations  of  fact 
sufficient  to  be  the  basis  of  a  recoveiT. 
Therefore  the  court  did  not  err  In  finding 
against  the  cross-action. 

No  rewrdble  error  havii^  been  shown,  the 
judgment  is  affirmed. 

AfBrmed. 


BALDWIN  at  wc.  v.  BALDWIN  «t  iL 

(No.  8076.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Ma;  11,  1921.  Bebearing  Denied 
Juoe  16,  1921.) 

1.  Pleading  «=»IM— -Court  held  warranted  In 
finding  that  eonveyance  of  undivided  Interest 
was  to  confer  Jurisdiction  of  partition  suit. 

In  a  suit  to  partition  land  In  Hill  county, 
brought  in  Harris  county  three  days  after  the 
recording  by  plaintiffs  of  a  deed  conveying  an 
undivided  interest  to  a  relative  residing  in.  Har- 
ris county,  who  was  made  a  defendant,  the 
court  Add  warranted  in  finding,  on  the  trial 
of  a  plea  of  privilege  filed  by  the  defendant  in 
possession,  that  the  deed  was  executed  in  a 
fraudulent  attempt  to  confer  jurisdiction  on 
the  district  conrt  of  Harris  county. 

2.  Appeal  and  error  1 024 (3)— Question 
whethwr  eonveyanee  was  made  In  good  faith 
or  to  oonfer  JnrlsdIetlDn  Is  qnestloi  for  trial 
eonri, 

Under  a  plea  of  privilege  in  a  partition 
suit,  the  question  whether  plaintiffs,  shortly 
before  t^e  action  was  brought,  executed,  a  deed 
conveying  an  undivided  interest  to  a  relative 
In  the  county  in  which  the  suit  was  brought,  in 
good  faith,  for  the  purpose  of  making  him  the 
owner  thereof,  or  for  the  purpose  only  of  con- 
ferring jurisdiction,  was  a  question  for  the 
court  trying  the  case. 

3.  Appeal  and  error  «=»l07l(5)*Flndings  and 
condusiotts  not  psrtinent  or  material  not 
ground  for  reversal. 

Findings  and  conclusions  of  the  trial  court, 
not  pertinent  to  the  issue  being  tried  under  a 
plea  of  privilege,  present  no  caao  for  a  revers- 
al of  the  judgment  rendered  on  sufficient  evi- 
dence. 

4.  Plodding  «=»lll— On  plea  of  privilege  In 
partition  suit  oonrt  held  to  have  properly 
hoard  avldenee  of  all  olreumstanoes  relating 
to  property. 

Where  plaintiffs  conTcyed  land  to  who 

conveyed  to  T-  each  conveyance  reserving  a 
vendor's  lien,  and  plaintiff  HUbsequently  con- 
veyed an  undivided  interest  to  a  relative  and 
brou^bt  suit  in  the  county  of  his  residence  for 
partition,  in  which  T.  filed  a  plea  of  privilege, 
alleging  that  the  conveyance  to  the  resident  of 
such  county  was  for  the  fraudulent  purpose  of 
conferring  jurisdiction,  and  that  the  suit  was 
not  brought  In  good  faith  but  to  enable  "L.  to 
relltigate  the  question  previously  litigated  as 


to  whether  her  conveyance  was  intended  as  a 
mortgage,  the  court  properly  received  and  con- 
sidered evidence  of  the  variMis  facts  and  dr- 
cumstaoces  relating. to  the  tule  together  with 
those  relating  to  tiie  prior  lUigation  and  tiie 
connection  of  the  parties  to  the  pending  suit 
therewith,  on  the  question  of  fraud. 

S.  Pleading  <3=3 1 1 1— Defendant's  privilege  to 
be  determined  from  facte,  and  not  from-form 
of  pleadings. 
Defendant's  right  to  be  aued  in  the  county 

of  his  domicile  is  to  be  determined  from  the 

facts  of  the  particular  case,  and  not  from  the 

form  of  pldntifCs  pleadings. 

Appeal  from  District  Court,  Harrin  Coun- 
ty ;  Ewing  Boyd,  Judge. 

Action  by  Jacob  C.  Baldwin  and  wife 
against  W.  L.  Baldwin  and  others.  From  a 
judgment  sustaining  a  plea  of  privilege  of 
^he  defendant  J.  T.  Troll,  plaintiffs  app^L 
Affirmed. 

Baldwin  ft  Baldwin,  of  Houaton,  for  appel- 
lants. 

Dupree  ft  Oraishaw,  of  HUlsboro,  and  Gar- 
rls<ni.  Pollard.  Morris  ft  Benjt  ot  Houstm. 
for  appdlees. 

LANB,  J.  For  an  understanding  oi  the 
nature  of  the  case  and  result  of  the  trial  we 
deem  it  advisable  to  make  the  following 

statement: 

Mrs.  A.  T.  Lomax,  a  revolt  of  Hill  eoun- 
ty,  Tex.,  was  the  owner  of  lot  14,  btock  4, 
in  the  dty  of  Hillsboro,  in  said  Hill  countr. 
together  with  all  Improvementn  thweon.  On 
the  16th  day  of  July,  1908,  Mrs.  A.  T.  Lo- 
max, for  a  cash  consideration  of  ¥2,0T6,  CM- 
veyed  to  her  sister.  Mrs.  Hattie  O.  Bald- 
win, wife  of  appellant  J.  C.  Baldwin,  a  one- 
half  undivided  interest  In  said  lot  14,  blodE  4. 

On  the  2eth  day  of  March,  1914,  Mrs.  Ha^ 
tie  O.  Baldwin,  joined  by  her  husband,  J.  C 
Baldwin,  by  their  deed  of  that  date,  con- 
veyed all  their  undivided  interest  in  said  lot 
to  Mrs.  A.  T.  Lomax  for  a  recited  considera- 
tion of  $5,000,  paid  and  secured  to  be  paid  as 
follows:  $1,700  cash  and  12  notes  of  even 
date  with  the  deed  executed  hy  Mrs.  Lomax, 
each  for  the  sum  of  $250,  and  one  note  for 
the  sum  of  $300,  the  12  notes  being  numbered 
froni  1  to  12,  Inclusive,  and  the  othef  Na 
13;  all  notes  being  payable  to  the  order  of 
Mrs.  Hattie  O.  Baldwin  as  foUows:  One  on 
the  Isf  day  of  May  and  November  of  eadi 
year  until  all  shall  have  been  paid,  with  in- 
terest from  date  at  the  rate  of  8  per  cent, 
per  annum,  payable  aemlannually  on  May  1st 
and  November  Ist  of  each  year.  It  was  stip- 
ulated in  said  deed  that  Mrs.  Lomax  might 
procure  a  loan  of  $2,000  from  tho  National 
Loan  ft  Investment  Company  of  l>etrolt, 
Mich.,  ^nd  that  the  same  might  be  secured  by 
a  deed  of  trust  on  said  lot,  executed  by  Mrs. 
Lomax,  and  that  such  loan  should  be  a  first 


«s»For  otber  ouw  sm  same  topic  and  KBT-NUUBER  la  «U  Ksr-Numbered  DlaeaU  and  lndexM 


Digitized  by  Google 


Tex.j  BALDWIN  t.  BAIiDWIN  131 

(M3  B.W.) 

and  SDperior  lien  on  said  property,  and  that  tenor,  effect  and  reading,  wban  tbli  deed  dull 


the  vendor's  lien  notes  above  described  should 
be  second  and  inferior  Hens  to  the  lien  of 
the  National  Loan  &  Investment  Company. 
The  notes  contained  a  provision  that  all  of 
them  may  be  declared  due  upon  default 
being  made  in  the  payment  of  any  of  the 
notes  or  of  any  InstaUmmt  of  interest  at 
mf  tiuity.  In  said  deed  It  -was  expressly 
stipulated  that  the  vendor's  Um  was  retained 
against  the.  proper^  ctmveyed  until  all  tlie 
notes  and  interest  thereon  were  paid. 

A  loan  of  92,600  from  the  National  Loan  ft 
^vestment  Company  was  procured,  and  the 
deed  of  trust  mentioned  In  the  deed  from 
Baldwin  and  wife  to  Mrs.  Lomax  was  ex- 
ecuted to  secare  the  same. 

Mrs.  Battle  Baldwin  and  husband,  J.  C. 
Baldwin,  executed  a  release  to  Mrs.  Lomax 
ehowlDg  that  notes  Nos.  1  to  6,  described  in 
the  deed  from  them  to  her,  had  been  paid. 
Thereafter,  on  the  26th  day  of  February, 
1916,  Mrs.  A.  T.  Loiuax,  by  her  deed  of  that 
date,  conveyed  the  whole  of  the  prc^rty  in 
controversy  to  appellee  J.  T.  Trull.  The  deed 
by  which  the  lot  was  conveyed  by  Mr&  Lo- 
max to  Trull  contains  the  following  recitals: 

"For  and  in  consideration  of  the  sum  of 
$6,000,  paid  and  secured  to  be  paid  by  J.  T. 
Trail,  as  foUows:  $1,700  to  me  cash  in  band 
paid  1^  the  said  J.  T.  Trail,  the  receipt  there- 
of is  hereby  fuUy  acknowledged,  and  the  further 
consideration  of  the  assumption  of  the  eaJd  J. 
T.  Trull  of  the  following  indebtednesa  against 
the  hereinafter  conveyed  property,  viz.  $2,500 
payable  to  the  United  States  Savings  Bank  of 
Detroit,  Mich.,  as  shown  by  deed  of  tmst  re- 
corded in  volume  36,  at  page  66^  of  the  lUll 
County  Mortgage  Becords,  and  the  fnrthn  as- 
sumption of  seven  notes  eiecnted  by  the  -said 
Annie  T.  Iximaz  and  payable  to  the  order  of 
Mrs.  J.  C.  Baldwin  on  May  1,  1917,  November 
1,  1917,  May  1,  1018.  May  1,  1919.  and  No- 
rember  1,  1919,  and  May  1,  1920,  nix  of  the 
said  notes  for  the  sum  of  $250  each  and  one  for 
the  sum  of  $300— have  granted,  sold,  and  con- 
veyed, and  by  these  presents  do  grant,  sell, 
and  convey,  unto  the  said  J.  T.  Trail,  of  the 
county  of  Bill,  state  of  Texas,  all  that  certain 
lot,  tract,  or  pared  of  land  lying  and  being 
ritnated  In  the  dly  of  Hillsboto,  in  the  county 
of  Bin  and  state  of  Texas,  and  described  as 
follows,  to  wit:  Being  part  of  lot  No.  14  in 
blork  No.  4  of  the  said  city  of  Hillsboro,  Tex. 
*  *  *  To  have  and  to  hold  the  above-de- 
scribed premises,  together  with  all  and  singular 
the  rights  and  appurtenances  thereto  in  any 
wise  belonging,  onto  the  said  J.  T.  Trull,  his 
heirs  and  assigns  forever,  and  I  do  hereby  bind 
myself,  my  heirs,  executors,  and  admlnUtrators 
to  warrant  and  forever  defend  all  and  singular 
the  said  premises  unto  the  said  J.  T.  Trull  and 
his  heirs  and  assigns,  against  ever;  person 
whomsoever  lawfully  claiming  or  to  claim  the 
same  or  any  part  thereof.  But  it  is  expressly 
agreed  and  stipulated  that  the  vendor's  lien  is 
retained  against  the  above -described  property 
and  premises  and  improvements,  until  the 
above -described  notes  and  all  interest  thereon 
are  fidly  paid  according  to  thdr  face  and 


become  absolute." 

On  the  13th  day  of  Noranber,  1917,  after 
the  execution  of  the  deed  from  Lomax  to 
Trull,  TruU  sued  Mrs.  Lomax  ia  the  dtstrliit 
court  of  Hill  county,  aasertlne  title  to  the- 
property  involved  in  this  suit,  and,  among 
other  things,  prayed  for  an  injunction  to 
restrain  her  from  interfering  in  Oie  business 
conducted  by  him  in  the  building  situated  (m 
the  property  and  from  trespassing  upon  said 
pn^erty. 

On  the  28121  day  of  January.  1918,  J.  O. 
Baldwin,  one  of  the  appeUants  herein,  a 
brotheMn-law  of  Mrs.  Lomax,  as  her  attor* 
ney  filed  answer  for  her  in  the  Bill  county 
suit,  and  by  way  of  cross-action,  among  other 
things,  alteged  that  the  deed  executed  by 
Mrs.  Lomax  to  Trull  conveying  the  property 
in  question  In  this  suit  was  not  In  fact  a 
deed,  but  It  was  Intended  by  all  parties  to 
operate  as  a  mortgage  only  to  secure  Trull 
In  the  payment  of  certain  Indebtedness,  and 
praying  for  a  cancellation  of  said  deed.  Trull 
denied  the  allegations  of  this  answer,  and  al- 
leged that  the  instrument  was  an  absolute 
conveyance  of  the  property. 

This  Hill  county  case  was  tried  twice  In 
the  district  court  of  Hill  county  and  upon 
the  last  trial  in  said  court,  in  February,  1919, 
judgment  was  rendered  in  favor  of  J.  T. 
Trull,  adjudging  that  he  was  the  owner  of 
whatever  title  Mrs.  Lomax  had  In  and  to  the 
property.  BYom  that  Judgment  an  appeal 
was  perfected  and  was  pending  in  the  Court 
of  Civil  Appeals,  at  Dallas  at  the  time  of  the 
trial  of  this  case. 

J.  C.  Baldwin,  one  of  the  appellants,  a 
brother-in-law  of  Mrs,  Lomax,  represented 
her  in  the  trials  of  the  cose  In  Bill  county 
and  upon  the  appeal  of  that  cause.  W.  L. 
Baldwin  is  a  cousin  of  Jacob  0.  Baldwin, 
and  the  appellant  Mrs.  Battle  Baldwin  Is  the 
wife  of  J.  C.  Baldwin  and  the  afoter  of  Mrs. 
Lomax. 

The  appeal  in  the  Bill  county  case  was 
perfected  by  filing  an  appeal  cost  bond  on  the 
4th  day  of  March,  1920. 

Appellee  J.  T.  Trull  had  paid  the  sum  due 
by  Mrs.  Lomax  to  the  National  Loan  ft  In- 
vestment Company,  and  notes  7  to  12,  In- 
duslre,  executed  by  Mrs.  Lomax  and  d^ver- 
ed  to  Mrs.  Battle  O.  Baldwin  in  part  pay- 
ment for  Mrs.  Baldwin's  cme-half  interest  in 
the  property  In  controversy,  and  which  were 
assumed  by  him  in  the  deed  l^um  Mrs.  Lomax 
to  bJm,  prior  to  the  2801  day  of  April,  1S20: 
On  the  date  last  named  J.  T.  TniU  paid  Into 
the  First- State  Bank  of  HUhiboro,  Tex.,  tfao 
sum  of  $812,  and  instructed  the  bank  that 
upon  delivery  to  it  of  a  release  by  the  Bald- 
wins, acknowledging  the  payment  of  notes 
7  to  13,  Inclusive,  assumed  by  him,  to  pay  oft 
note  No.  IS.  due  May  1,  1920,  and  on  said 
date  the  bank  wrote  I.  O.  Baldwin  as  fol- 
lowi: 
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"Mr.  3.  T.  TniTI  has  deposited  $312  to  pa? 
note  No.  13  for  $300  and  interest  on  same  for 
six  months.  This  being  one  vendor's  lien  note 
against  a  brick  ballding  and  lot  here  in  Hills- 
boro,  Texas,  now  occupied  bj  the  Trull  Milli- 
nery Oompanr  and  the  Sherrod  Bhos  Store. 

"When  you  forward  tha  release  covering 
notes  Nob.  7,  8,-  9,  10.  11,  12  and  18,  of  which 
the  above  mentioned  being  the  last  note  of 
same  series  on  a  certain  lot  and  bnilding  men< 
tioned  abore,  tUs  bank  will  pay  yon  $312." 

All  of  said  notes  were  payable  at  Hlllsboro 
and  had  been  sent  to  thb  bank  there  for  pay- 
ment 

Baldwin  refused  to  accept  payment  of 
note  No.  13  and  execute  the  release  demand- 
ed, contending  tbat  note  No.  1  of  the  series 
of  notes  executed  isy  Mrs.  Lomax  to  Mrs. 
Hattle  Baldwin  had  not  been  paid,  but  had 
been  changed  from  No.  1  to  No.  14.  Trull 
refused  to  pay  note  No.  1,  and  thereafter  on 
the  7th  day  of  May,  1920.  Mrs.  Hattle  Bald- 
win. Joined  by  J.  C.  Baldwin,  executed  a  deed 
purporting  to  convey  to  W.  U  Baldwin  a 
one-eighth  part  of  the  property  Involved  In 
the  suit;  the  recited  consideration  being 
$10  and  other  valuable  considerations  not 
named.  This  deed  was  suit  by  J.  G.  Bald- 
win to  Hlllsboro  for  record  June  11,  1920. 
and  on  the  Uth  day  of  June,  1920,  this  suit 
was  instituted  by  Hattle  O.  and  husband. 
J.  G.  Baldwin,  against  J.  T.  Trull  and  Mrs. 
Annie  T.  Lomax,  of  HUl  coun^,  and  W.  L. 
Baldwin,  of  Harris  county. 

The  plaintiffs  alleged  that  they  and  the 
defendants  were  the  owners  of  lot  14,  block 
4,  in  the  dty  of  Hlllsboro.  They  alleged 
the  interest  owiwd  eadi  party  and  prayed 
for  a  partition. 

Defendant  J.  T.  Trull  flied  his  plea  of 
privilege  to  be  sued  in  the  connty  of  his  resi- 
dency and  therein  alleged  that  his  place  of 
residence  was  at  all  times  In  Hill  county, 
Texn  and  that  at  no  time  had  he  ever  resided 
In  Harris  county,  Tex.,  and  that  none  of  the 
exceptions  to  exclusive  venue  mentioned  in 
articles  1830  and  2308  of  the  Revised  Stat- 
utes existed  In  this  cause;  that  all  the  de- 
fradants  exc^t  W.  U  Baldwin  at  all  times 
resided  In  Hill  county,  Tex.,  and  not  in  Har- 
ris county,  Tex, ;  that  the  real  property  in- 
volved in  the  suit  is  wholly  situated  in  Bill 
county,  Tex.  He  further  allseed  all  the  facts 
relative  to  the  conveyancsei  of  the  land  sued 
for,  and  the  acts  of  Ota  several  portiefl  rd&- 
tive  thereto,  as  set  out  under  our  statement 
In  the  first  part  of  this  opinion,  and  that  he 
was  in  exclusive  possession  of  the  land  sued 
for  at  the  time  of  the  institution  of  this  suit 
and  that  be  had  be«i  in  possession  thereof 
long  before  the  Institution  of  such  salt;  that 
no  consideration  was  paid  or  agreed  to  be 
paid  by  the  deftodant  W.  L.  Baldwin  for  tho 
one-eighth  Interest  of  the  land  so  pretended 
to  be  conveyed  to  him  by  the  plalntUta,  but 
that  the  plaintifFs,  wdl  knowing  that  they 
owned  no  interest  In  the  pn^ert?,  fraudu- 


lently conspired  with  the  defendants  W.  L. 
Baldwin  and  Annie  T,  Ijomax  to  execate  such 
pretended  and  bogus  transfer  of  one^ghth 
undivided  interest  in  said  property  for  the 
sole  purpose  of  fraudulently  securing  a  resi- 
dent of  Harris  county  whom  they  could  name 
as  a  defendant  in  a  suit  to  be  thereafter 
brought  by  them  for  the  apparent  purpose  of 
partitioning  said  property,  but  In  truth  apd 
in  fact  brought  for  the  purpose  of  enabling 
the  defendant  Annie  T.  Lomax  to  again  set 
up  and  litigate  her  claim  that  the  deed  exe- 
cuted by  her  to  him  was  not  a  deed  but  was 
intended  as  a  mortgage;  "that  said  jvetend- 
ed  deed  to  the  said  W.  L.  Baldwin  Is  not  bona 
fide  and  was  not  made  in  good  faith,  but  Is 
a  flctltions  and  simulated  transfer  made  sole- 
ly for  the  fraudulent  purpose  of  omferring 
upon  this  court  venue  and  Jurisdiction  to 
bear  and  determine  the  issue  betweoi  the 
said  defendant  Annie  T.  Lomax  and  this  do* 
fendant  as  to  the  snfflclency  and  validity  of 
said  deed  executed  as  aforesaid  by  the  said 
Annie  T.  Lomax  to  this  defendant  to  the 
property  described  In  plaintiffs'  petition; 
that  the  suit  brought  herein  by  the  plaintifls 
is  not  brons^t  in  good  faith,  but  is  brought 
for  the  purpose  of  efFectuattng  and  consum- 
mating said  fraudulent  {dan  and  devloe; 
that  all  of  the  facts  Jn  reference  to  Qie  exe- 
cution of  the  various  deeda  hereinabove  men- 
tioned and  with  reference  to  the  proceedings 
had  in  the  said  suit  pending  in  the  district 
court  of  Hill  connty,  Tex.,  w^  well  known 
to  the  said  defMidant  W.  L.  Baldwin  at  the 
time  of  the  execution  of  said  deed  to  him  by 
the  said  Hattle  O.  Baldwin  and  Jacob  C. 
Baldwin,  and  the  said  W.  L.  Baldwin  Joined 
in  and  conspired  with  the  said  Hattle  O. 
Baldwin,  Jacob  O.  Baldwin,  and  Annie  T. 
Lomax  in  the  fraudulent  plan,  device,  and 
scheme  to  so  fraudulently  confer  venue  and 
Jurisdiction  upon  this  court;"  that  this  suit 
is  a  suit  the  real  purpose  of  which  is  to  re- 
cover the  title  to  the  land  described  In  the 
plaintiffs'  petition,  but  is  frandulraitly 
brought  in  the  form  of  a  suit  for  partition  of 
land  for  the  fraqdulent  purpose  of  conferring 
Jurisdiction  upon  the  district  court  of  Harris 
connty  over  the  person  of  this  defendant 

The  plaintifls  filed  their  contest  of  the  pleA 
Ot  privilege  of  J.  T.  Tmll  In  manner  and  form 
as  required  by  law.  They  admitted  that  all 
the  defiendants  except  W.  L.  Baldwin  resided 
In  HUl  county,  as  alleged  by  defendant  Trull, 
and  that  die  property  In  question  was  wholly 
situated  in  said  HUl  county.  Th^  alleged, 
however,  that  the  allegations  of  fraud  on 
th^r  part  made  by  the  defendant  Trull  were 
falsa  and  untrue^  and  assnted  that  W>  I* 
Baldwin  was  in  fact  an  owner  of  an  undivid- 
ed interest  in  the  pnverty  in  questlMi  and 
waa  a  necessary  party  defendant;  that  fho 
suit  was  a  suit  for  partition  of  land  and  not 
one  invol^ng  the  tijal  of  title  to  land,  as  al- 
leged b£  said  defendant  TruU,  and  that  there- 
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tore  the  dtatrlct  court  of  Harris  ccmaty  buA 
Jnrisdlctlon  to  try  the  cause  In  Harris  county, 
where  W.  L.  Baldwin  resided,  r^ardloai  of 
the  plea  of  privilege  of  J.  T.  Trull. 

Neither  W.  L.  Baldwin  nor  Mrs.  Annie  T. 
Lomax  filed  a  ctrntest  of  defendant's  plea  of 
prlTllege. 

Hie  trial  court  sastalned  the  plm  of  prlvl* 
lege  of  defendant  Trull,  and  ordered  that  the 
anit  be  transferred  to  the  district  court  of 
Hill  county  for  trial.  From  the  Judgment  so 
rradered  Mrs.  Hattle  O.  Baldwin  and  J.  O. 
Baldwin  have  appealed. 

[1]  Appellahts  first  contend  that  the  trial 
court  erred  In  snstalnlng  the  plea  of  prlrllege 
of  d^eodant  J.  T.  Trull  under  the  facts  and 
drcamstances  prorrai.  To  this  contention  we 
cannot  agree.  In  addition  to,  the  facts  al- 
ready stated,  it  was  shown  that  appellee 
Trull  had  paid  all  the  notes  doe  by  Mrs. 
Annie  T.  Lomax  to  Mrs.  Hattle  O.  Baldwin 
assnmed  hy  him  In  tha  deed  from  her  to  him, 
except  note  No.  13,  and  that  ha  had  d^Hwlted 
in  a  bank  In  Hill  county,  where  note  Na  18 
was  payable^  the  amoont  doe  on  said  not^ 
and  directed  the  bank  to  pay  tt»  |ame;  Uiat 
on  hdng  Infermed  by  Oie  bank  of  such  de- 
posit J.  O.  Baldwin  went  to  HUIsboro  abont 
the  Ist  day  of  May,  1920,  and  refused  to  ac- 
cept  payment  of  note  No.  13  unless  Trull 
would  pay  note  No.  1,  which  had  been  chang- 
ed to  note  No.  14.  Tmll  refused  to  pay  note 
No.  1  so  changed,  insisting  that  the  release 
executed  by  J.  C.  Baldwin  and  wife  before 
he  purchased  from  Mlrs.  Lomax  showed  that 
said  note  had  been  paid  and  that  he  had  not 
assumed  Its  payment.  J.  C.  Baldwin  then  re- 
turned to  Houston,  and  on  the  7th  day  of 
May,  1920,  he  and  Ms  wife-  executed  a  deed 
to  W.  L.  Baldwin,  of  Harris  county,  a  rela- 
tive of  J.  O.  Baldwin,  purporting  to  convey  to 
him  an  undivided  Interest  In  the  property  in 
question.  This  deed  was  sent  to  HUl  county 
for  record  on  the  11th  day  of  June.  1920,  by 
3.  C.  Baldwin  and  not  by  W.  L.  Baldwin,  and 
on  the  14th  day  of  May,  three  days  later,  this 
suit  was  filed  in  the  district  court  of  Harris 
county.  The  land  In  question  was  ^tuated 
wludly  In  HIU  county,  and  was  in  the  exdu- 
alve  possession  of  J.  T.  Trull  at  the  time  this 
suit  was  filed,  and  had  so  beai  in  his  exclu- 
sive possesion  for  a  long  time  prior  tlier^o. 

All  the  facts  zelatlve  to  Uie  cmtroversy  In- 
Tolved  in  the  suit  In  HUl  county,  now  on  ap- 
peal, betweoi  appellee  Trull  and  Mrs.  Lomax, 
were  well  known  to  the  plalntUTs  at  the  time 
they  executed  the  deed  to  W.  L,  Baldwin  and 
when  they  filed  the  suit  In  Harris  county. 

We  think  that  the  evidence  Is  sufficient  to 
sustain  the  finding  of  tba  trial  court  that  the 
act  of  J.  G.  Baldwin  and  wife,  Hattle  O. 
Baldwin,  In  execnting  the  deed  to  W.  L. 
Baldwin,  constituted  a  fraudulent  attempt  on 
tiielr  part  to  confer  juiisdictlon  upon  the  dis- 
trict court  of  Harris  county,  and  that  there- 


fore the  plea  of  priTllege  of  Appellee  should 

be  sustained. 

[2]  Whether  J.  O.  Baldwin  and  wife,  Hat- 
tle O.  Baldwin,  did  In  good  faith  execute  the 
deed  to  the  property  in  question  to  W.  L. 
Baldwin  for  the  purpose  of  making  him  the 
owner  thereof,  or  whether  they  made  it  for 
the  purpose  only  of  conferring  Jurisdiction 
upon  the  district  court  of  Harris  county,  so 
as  to  deprive  and  for  the  purpose  of  depriv- 
ing appellee  Tmll  of  Jils  right  to  be  sued  in 
the  county  of  his  domicile,  was  a  question 
for  the  court  trying  the  case.  Baton  v.  Klein, 
174  S.  W.  331.  This  question  was  determined 
by  the  trial  court  In  favor  of  appellee  Trull, 
and  we  are  not  pr^arcd  to  hold  that  the 
evidence  did  not  support  the  conclusion 
reached  by  the  court.  We  also  conclude  that 
the  findings  of  fact  And  condusious  of  law  of 
the  court  material  to  the  Issue  Invcdved  on 
this  appeal  are  supported  by  the  evidence. 

[1]  Bindings  and  oonduaiimB  of  the  trial 
court  not  pertinoit  or  material  to  the  issue 
being  tried  preaoit  no  cause  for  a  reversal  of 
the  Judgment  rendered  upon  sufficient  evt- 
dence.  We  therefore  overrule  assignments  4 
to  15,  inclusive^  complaining  of  the  finding  of 
fa(^B  and  ocmclnslais  of  law  filed  by  the 
court. 

[4,  S]  We  bare  also  reached  flie  conclusion 
that  the  court  did  not  err  In  recdvfng  and 
considering  In  evidence  all  the  various  facta 
and  drcumstancea  relating  to  the  title  to  the 
PToperty  In  oontrorersy,  together  with  those 
relating  to  the  BlU  coanty  suit  and  the  con- 
nection of  the  parties  to  this  suit  therewith. 
Consideration  of  all  these  matters  was  ad- 
missible upon  the  questlcm  of  fttiud  alleged 
by  appellee  in  his  plea  of  privilege.  The 
right  of  the  defendant  to  be  sued  in  the  coun- 
ty of  his  domicile  Is  to  be  determined  firom 
tlte  facts  of  the  parUcuIar  case,  and  not  from 
the  form  In  which  the  plaintiffs  have  cast 
th^r  pleadings.  Great  latitude  Is  allowed  In 
the  proof  of  allegations  of  fraud. 

The  record  presents  other  facts,  not  spe- 
dflcally  found  by  us,  which  appellee  urges  as 
being  sufficient  to  support  the  Judgment  of 
the  court,  but,  as  we  deem  those  already 
found  sufficient,  we  will  not  prolcmg  this 
opinion  by  the  recital  of  others. 

What  we  have  said  disposes  of  all  the  is- 
sues presented,  and  it  Is  apparent  therefrom 
that  we  think  the  Judgment  should  be  affirm- 
ed ;  and  It  Is  so  ordered 

Affirmed. 

OBATI^S,  J.  Z  cmcur  In  the  result  reach- 
ed on  the  sole  ground  tliat  It  was  the  trial 
oourf  s  province  to  detennlne  the  real  purpose 
of  the  suit,  notwithstanding  Its  form  as  one 
in  partition;  that  the  recent  act  of  the  Leg- 
islature (chapter  93,  Acts  S6th  Legislature, 
p.  152)  did  not  undermine  that  autliority; 
and  that  the  evidence  heard  was  sufficient  to 
sustain  that  ooorfs  conclusion. 
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BARKLEY  at  al.  v.  QIBBS  et        (No.  74B5.) 

(CoQrt  of  Civil  Appeals  of  Texas.  GalvntoiL 
June  14,  1921.  Bebearing  Denied 
June  SO,  1920.) 

1.  OeaH  ^129(4)— Held  to  ooRvey  life  ettato 
with  nnalndor  to  ahlldPM. 

A  d«ed  coDTeying  land  to  grantor's  daugh- 
ter and  her  cUldren,  to  have  and  to  hold  to  the 
daughter  for  her  sole  nee  during  her  natural 
life,  and  at  her  death  to  the  isiue  of  her  bodj 
forever,  givea  to  the  daughter  only  a  Ufe  estate, 
with  remidnder  in  fee  to  her  diildren. 

2.  Trusts  «s>l9t(2)— Deed  held  not  to  aiitlior- 
Ize  trastee  therefR  appointed  to  eell  land. 

A  deed  appointing  the  husband  of  a  life  ten- 
ant as  guardian  or  trustee  Of  the  property  con- 
veyed, to  use  it  and  its  proceeds  for  the  benefit 
of  tlie  life  tenant  and  the  isane  of  her  body,  does 
not  aathorlze  the  trustee  to  sell  the  property, 
the  expression  autborizing  the  use  of  the  pro- 
ceeds applying  only  to  Uie  rents  sod  reveiknes 
derived  thertfrom. 

3.  Deeds  «s»93— Constnied  to  affect  latent  at 
parties. 

The  primary  nda  for  conatruction  of  deeds 
Is  to  ascertain  the  intention  of  the  parties,  and 
tedinical  mlea  of  constmetion  most  yield  to 
thia  primary  rule. 

4.  Deeds  «=»133(2)— Conveyanoe  of  remain- 
der to  "ehlldran"  and  "issue  of  body"  oonveye 
to  children  who  survived  life  tenant. 

Where  the  granting  clause  of  the  deed  des- 
ignated the  remaindennen  aq  the  "children," 
and  the  habendum  clause  as  the  "issue  of  the 
liody"  of  the  life  tenant,  the  expressions  chil- 
dren, and  isane  of  the  body,  are  not  the  equiv- 
alent of  heirs,  but  are  words  of  purchase,  and 
not  of  limitation,  so  that  the  remainder  passes 
to  the  children  who  were  living  at  the  death  of 
the  life  tenant  to  the  ezdnalon  of  those  who 
died  during  her  lifetime. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  Series,  Issue  of  the  Body; 
First  and  Second  Series,  Child— Children,] 

5.  Tenancy  in  common  1 3— Possession  by 
other  grantees  of  portion  of  tract  does  not 
benefit  grantee  of  portion  In  controversy. 

Where  a  large  tract  of  land  conveyed  by 
a  life  tenant  had  been  partitioned  among  the 
grantees,  the  actual  possession  of  other  por- 
tions of  that  tract  by  the  grantees  and  tiieir 
successors  holding  conveyances  thereof  does 
not  inure  to  the  benefit  of  a  grantee  of  a  por- 
tion who  never  took  possession  thereof,  though 
the  title  of  the  remaindermen  to  the  portion  in 
controversy  was  the  same  as  their  title  to  the 
portion  adversely  held. 

6.  Life  estates  «»8—lnelosare  of  small  portion 
of  tract  conveyed  to  another  Is  not  notice 
whole  tract  Is  adversely  claimed  to  the  other. 

Where  a  grantee  from  a  life  tenant  of  a 
portion  of  a  tract  of  land  indosed  with  the  land 
described  in  his  conveyance  a  small  portion  of 
the  land  conveyed  to  another,  and  which  other- 
wise was  uninclosed,  such  possession  was  not 
notice  to  the  remaindermen  of  the  claim  by  the 


grantee  of  the  uninclosed  portion  of  the  tract, 
and  does  not  entitle  them  to  hirid  by  adverse 
possession  more  than  the  anaU  portion  inclos- 
ed with  die  other  tract 

7.  Adverse  possession  «s»58~Mnst  Indieate  as- 
sertion of  exelnslve  ownership  by  oconpant. 

To  make  possession  adverse.  It  most  be 
sach  character  as  to  indicate  nnmistakably  an 
assertion    daim  of  exdoatn  ownerdiip  in  the 

occupant 

Appeal  &oin  District  Court,  Madiaon  Ootin- 

ty;  S.  W,  Dean,  Judge. 

Trespass  to  try  title  by  B.  W.  Barkley  and 
others  against  SalHe  E.  Gibbe  and  another, 
in  which  the  defendant  Susie  L.  Brooks  and 
her  husband  were  made  parties  defendant  on 
their  warr^nt^.  From  a  Judgment  in  favor 
of  the  defendant  Olbbs  against  all  plaintlflta, 
the  plaintiffs  appeal.  Reversed,  and  Judg- 
ment rendered  for  plaintiffs  against  the  de- 
fendant Gibbs,  and  for  the  defendant  Gibba 
against  the  defendants  Broohs  and  huaband. 

See,  also,  203  S.  W.  161.  227  S.  W.  1090. 

R.  J.  Randolph,  IfadtsonTllle,  and  SI.  A. 
Berry,  of  ^oustm,  for  appellants. 

Dean,  Humphrey  ft  Powell,  oi  HnntavOle. 
for  appidleefl. 

I^NE^  J.  Thia  la  an  action  In  tirespaaa  to 
try  title  brov^t  by  appellants,  B.  W.  Baifc- 
ley,  B.  J.  Randolph,  Mabel  Durst  Hail  and 
husband,  J.  P.  Hall,  Lanni  Klttrell  and  hus> 
band,  W.  H.  Klttrell,  and  H.  Durst,  Jr., 
against  Mrs.  Sallle  B.  Gibba  and  Margaret 
D.  Scales,  to  recover  216  acres  of  land  situ- 
ated partly  In  eadi  of  the  two  counties  a£ 
Lecm  and  HadlacK^  in  the  state  of  Texas.  Bfn. 
Susie  L.  Brooks  ,and  husband,  S.  T.  BnxAa, 
were  made  parties  d^endant  by  Mrs.  Glbbs 
on  their  warranty.  Judgment  was  in  favor 
of  Mrs.  Sallie  E.  Glbbs  against  all  plaintUEs. 

Plaintiffs'  petltlw  was  In  the  ordinary 
form  of  petitions  of  treqiass  to  try  title.  De- 
fendant Margaret  Scales  filed  a  disclaimer, 
and  Judgment  was  stored  fhereon,  and 
therefore  no  further  mention  ot  her  will  be 
made  in  this  opinion. 

Defendant  Mrs.  Sallie  Gibbs  answered  by 
plea  of  general  denial  and  plea  of  not  guilty, 
and  by  special  plea  she  averred  that  she  held 
a  fee-simple  title  to  the  land  involved  in  the 
suit  by  mesne  conveyances  from  the  common 
source  of  title,  to  wit,  P.  W.  Klttrell,  down  to 
herself.  She  specially  alleged  that  she  pur- 
chased the  land  from  Mrs.  Susie  L.  Brooks 
and  husband,  3.  T.  Brooks,  and  had  said  par- 
ties made  parties  defendant,  and  prayed  that, 
in  the  event  Judgment  should  be  against  her 
for  the  land,  she  should  have  Judgment  over 
against  Broolis  and  wife  for  her  damages. 
She  also  pleaded  the  statutes  of  limitation 
of  5  and  10  years  In  bar  of  plaintiCC's  cause 
of  action. 

Brooks  and  wife,  as  a  defense  to  Mrs. 
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Gibbin  alternatlTe  suit  against  Oiem,  pleaded 
a  geoeral  denial.  For  farther  answer  they 
adopted  the  answer  of  Mrs.  Gttba  as  against 
aU  the  plaintiffs. 

It  was  shown  by  the  iindlspnted  evidence 
that  In  1862  one  P.  Vft.  Klttrell  owned  1,500 
acres  of  land  lying  partly  in  Leon  county  and 
partly  in  Madison  county,  and  that  on  the 
14th  day  of  October  of  that  year  he  con- 
veyed the  same  to  Mary  £.  P.  BarlcUiy  and 
her  children  by  the  following  inatrumeot: 

"The  Sute  of  Texas,  Oonnty  of  b 

"TliiB  indenture,  mad*  and  entered  into  tiila 
the  14th  day  of  October,  A.  D.  1862,  witnesa- 
eth: 

"That  Pleasant  W.  Kittrell.  of  the  county  of 
Polk  and  state  of  Texas,  belac  desirous  to 
give  and  secure  certain  property  to  my  daugh* 
ter,  Mary  E.  P.  Barkley,  and  ber  children,  the 
wife  and  children  of  David  M.  D.  Barkley,  all 
now  of  Leon  county  iu  state  of  Texas  as  here- 
before,  and  In  consideration  of  the  sum  of  ten 
dollars  to  me  In  hand  paid  the  recdpt  of  which 
Is  hereby  acknowledged  and  for  the  natural  af- 
fection whieb  I  bear  my  said  daughter  and 
chlldreo,  and  for  other  considerationa  me  here- 
unto moving,  have  this  day  given,  granted,  and 
conveyed  and  by  this  instrument  of  writing  do 
give,  grant  and  convey  unto  my. said  daughter, 
Mary  B.  P.  Berkley,  and  her  children  my  fol- 
lowing named  property,  to  wit:  All  of  that 
tract  or  parcel  of  land  lying  in  the  counties  of 
Madison  end  Leon  on  the  head  branches  of 
Caney  creek  it  being  a  portion  of  the  Jaqnes 
league  and  containing  fifteen  hundred  acres. 
For  particular  description  of  metea  and  bounds 
of  said  land  refereqce  may  be  had  to  a  deed  for 
the  same  from  Ralph  Graves  and  his  wife,  Ade- 
line Graves,  to  me  dated  Zlst  January,  A.  D. 
1855,  and  recorded  in  the  clerk's  office  of  Madi- 
son county,  state  of  Texas,  on  20th  day  of 
March,  A.  D.  1R55.  in  Book  A,  pages  SOS  and 
S04,  also  the  following  slaves,  to  wit:  Sdpio 
a  man,  Mcry  a  young  woman  and  her  child 
named  Jessee  with  such  increaaea  aa  she  may 
hereafter  have,  also  Ceaaar  an  old  man  and  his 
wiftf  Rachd  and  their  son  Harrison  and  his 
wife  Martha  and  their  children  Peter,  Wisdom 
and  Rosa  witb  their  future  increase.  To  have 
and  to  hold  all  the  above  and  aforesaid  prop- 
erty, land  and  slaves  to  my  daughter  Mary  B. 
P.  Barkley  for  her  sole  use,  behoof  and  benefl,t 
durtng  her  natural  life,  and  at  the  death  to  the 
iasne  of  her  body  forever.  And  I  do  hereby 
constitute  and  appoint  my  son-in-law  D.  M.  D. 
Berkley  the  husband  of  my  said  daughter  Mary 
B.  P.  Barkley  guardian  or  trustee  of  the  said 
within  mentioned  property  and  persons,  to  use 
said  property  and  Its  proceeds  for  the  sole  use 
and  benefit  of  his  wife  Mary  B.  P.  Barkley  and 
the  issue  of  her  body. 

"In  testimony  of  all  which  I  hereunto  affix 
my  hand  and  seal,  using  scrawl  for  acal,  day 
and  date  above  written." 

There  were  born  to  Mary  B.  P.  Barkley 
•everal  children,  namely,  Anna  Eliza,  R.  W., 
Margaret  B.,  Pleasant  Kittrell,  Jessie,  Goree, 
and  Darld.  There  were  also  other  children 
bom  to  her  who  died  in  Infancy  prior  to  ber 
death,  wboae  name*  are  not  shown. 


On  the  2lBt  day  of  July,  1864,  Mary  B.  P. 
Barkley  and  husband,  D.  M.  D.  Barkley,  by 
their  deed  of  that  date,  conTeyed  the  1,600- 
acre  tract  of  land  above  mentioned  to  James 
B.  Durham  and  Ti  H.  Webb,  and  on  the  2l8t 
day  of  December,  1800,  sAld  l,SOO-acre  tract 
was  partitioned  between  James  B.  Durham 
and  T.  H.  Webb.  These  two  last-named  par- 
ties conveyed  parts  of  their  respective  por- 
tions of  said  land  to  various  purchasers,  one 
among  whom  was  M.  H.  Ford,  to  whom 
James  B.  Dnrham,  on  the  19th  day  of  Sep- 
tember, ISOl,  sold  490  acres  of  that  part  of 
the  land  set  aside  to  him  in  the  partition  be- 
tween himself  and  T.  H.  Webb;  this  490- 
acre  tract  Includes  the  216-acre  tract  In  con- 
troversy In  this  suit. 

In  the  partition  of  the  estate  of  M.  H.  Ford 
the  490-aGre  tract  omveyed  by  Durham  to 
Ford  was  set  aside  to  Susie  t*.  Brooks,  ode 
Susie  L.  Ford,  wife  of  S.  T.  Brooks.  On  the 
1st  day  of  September,  1899,  Snsle  L.  Brooks, 
and  husband,  S.  Y.  Brooks,  by  separate  deeds, 
conveyed  to  M.  H.  Wells  and  J.  H.  Johnson 
each  a  part  of  the  said  490-acre  tract  These 
last-named  purchasers  took  possesion  of 
their  respectiTe  lands  and  oociqiied  tbe  same 
for  more  than  10  yean  prior  to  tbe  time 
of  filing  tUs  onit  On  tiie  seta  day  OC  Jtine, 
1910,  Susie  h.  Brooks  and  bn^bond,  by  their 
warranty  deed  of  that  date,  conveyed  to  ap- 
pellee, Mrs.  Sallle  B.  Glbbs,  the  216  acres 
in  controversy,  which  la  a  part  of  the  4dO-acre 
tract  set  aside  to  Susie  L.  Brooks  in  the  par- 
tition of  the  estate  of  M.  H.  Ford,  for  a  con- 
sideration of  $2,iao. 

Mary  E.  P.  Barkley  died  in  1900.  In  or 
about  the  year  1904,  one  J.  J.  Williams,  who 
bad  purchased  and  fenced  about  £>00  acres  of 
that  portion  of  the  P.  W.  Kittrell  1,500-acre 
tract  set  aside  to  T.  H.  Webb  in  the  partition 
between  him  and  James  B.  Durham,,  inclosed 
with  his  own  land  about  4  or  5  acres  of  tbe 
216  acres  in  controversy.  After  learning  Of 
such  Inclosure  Williams  was  requested  by 
S.  T.  Brooks  to  look  after  the  entire  216 
acres,  and  to  keep  others  from  taking  tim- 
ber therefrom.  Williams  did  thereafter  let 
his  stock  graze  upon  said  216  acres,  and 
he  also  took  some  poles  therefrom.  The 
4  or  6  acres  of  the  216  so  Inclosed  with  Wil- 
liams* land  was  In  an  Irregular  shape,  and 
near  the  comer  of  Williams'  land  and  near 
his  improvements,  all  of  which  were  on  bis 
own  land. 

The  plalutUfs  are  shown  to  be  the  1^1 
owners  of  the  land  In  controversy,  unless 
the  deed  from  P.  W.  Kittrell  to  Mary  B.  P. 
Barkley  and  her  children  to  the  1,500-acre 
tract  conveyed  to  Mrs.  Barkley  a  fee  In  an 
undivided  part  thereof,  or  unless  by  audi 
deed  D.  M. ,  D.  Barkley  was  empowered  to 
sell  the  same  to  Durham  and  Webb,  as  he 
did,  or  unless  th^  are  barred  by  the  statutes 
of  limitation  pleaded  by  tbe  defendant  Mrs. 
Glbbs.    In  other  word^  if  tbe  deed  from 
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Klttrell  to  Mary  E.  P.  Barkley  bas  tbo  legal 
effect  to  pass  the  title  to  tbe  land  In  contro' 
versy  to  the  children  of  Mary  E.  P.  Barkley 
and  only  a  life  estate  therein  to  her,  and  If 
no  power  Is  conferred  therein  npon  D.  U.  D. 
Berkley  to  sell  midb  land,  then  the  plaintiffs 
are  shown  to  be  the  owners  thereof,  and 
should  recover,  unless  barred  by  the  statute 
of  limitatioDS  pleaded  by  the  defendants. 

The  cause  was  submitted  to  a  ]ury  npon 
the  main  charge  of  the  court  and  special 
charge  No.  1  requested  by  defendants,  as 
follows: 

Charge  of  the  Oonrt. 

"Gentlemen  of  the  Snrj,  I  submit  this  case  to 
you  on  special  issues,  but  In  order  that  you  may 
understaud  these  spedal  issues,  I  give  you  tbe 
following  iDBtrnctionB: 

"By  the  term  'preponderance  of  the  evidence' 
is  meant  the  greater  weight  and  degree  of  cred- 
ible evidence. 

"By  the  term  'peaceable  posaesBion'  is  meant 
such  possession  as  is  c<nitinuons,  and  not  in- 
terrupted by  adverse  suit  to  recover  tlie  estate. 

"By  adv^erse  possession  is  meant  an  actual 
and  visible  appropriation  of  the  land,  com- 
menced and  continued  under  a  daim  Ml  right, 
Inconsistent  with  and  hostfle  to  tiie  daim  of 
another. 

"Possession  can  be  maintained  by  the  claim- 
ant or  by  another  or  others  holding  the  same 
for  him,  and  will  extend  to  the  boundaries  of 
the  entire  tract  claimed,  althongh  only  a  part 
may  be  actually  reduced  to  possession. 

"Bearing  In  mind  the  foregoing  InstructioDS, 
I  submit  to  yon  the  following  spedal  isaues  of 
fact: 

"Special  Issue  No.  1.  Do  you  find  from  a  pre- 
ponderance of  the  evidence  that  the  defendant 
Mrs.  Satlie  E.  Gibbs,  and  those  under  whom 
she  claims,  and  whose  estate  she  holds,  bas  had 
peaceable  and  adverse  possession  of  the  land  in 
controversy,  cultivating,  using,  and  enjoying 
the  same,  and  paying  taxes  thereon,  if  any,  and 
claiming,  under  a  deed  or  deeda  duly  registered 
for  at  least  0  years  after  the  plaintiffB'  cause 
of  action  accrued  and  before  the  filing  of  this 
suit,  which  was  on  January  22, 1916?  And  you 
are  instructed  In  this  connection  that  plaintiff's' 
cause  of  action  accrued  upon  tbe  death  of  Mary 
B.  Barkley,  and  not  before,  and  you  are  in- 
structed tbat  the  defendant  Mrs.  Sallie  B. 
Gibbs,  and  the  defendants  Mrs.  Susie  L.  Brooks 
and  her  husband,  S.  Y.  Brooks,  under  the  par- 
tition offered  in  evidence,  could  daim  under  the 
deed  offered  In  evidence  to  M.  H.  Ford,  the 
ancestor  of  the  defendant,  Susie  L.  Brooks. 

"Spedal  Issue  No.  2.  Do  you  find  from  a  pre- 
ponderance of  the  evidence  that  the  defendant 
Hra.  Sallie  E.  Gibbs,  and  those  under  whom  she 
daims,  and  whose  estate  she  has,  has  had 
peaceable  and  adverse  possession  of  the  lands 
and  premises  In  controversy,  daiming  the  same 
under  a  deed  or  deeds  for  at  least  10  years  aft- 
er plaintiffs'  cause  of  action  accrued,  which  I 
have  instructed  you  was  upon  the  death  of 
Mary  B.  Barkley,  and  before  the  filing  of  this 
Buitr' 

Bequested  Charge. 

**Gentlemen  of  the  jury,  At  the  regueat  of 
pltintlffi  yoK  are  instructed  that  the  defense 


of  Umltatimi  ia  an  alBmatlTe  defeoM,  and  Oi* 
burden  is  on  the  defendants  to  prove  soeh  de- 
fense by  a  preponderance  of  tbe  evidence,  and 
unless  ibej  have  done  so  In  this  case  you  will 
find  against  them  in  their  plea  of  limitation." 

The  Jury  answered  both  questions  pro- 
pounded by  the  charge  In  the  affirmative. 
The  trial  court  thereupon  rendered  judgment 
for  the  defendants  against  plalntlfte,  which 
judgment  contains,  among  other  things,  the 
following  recital: 

"The  court,  after  due  consideration  of  the 
pleadinga,  the  evidence,  and  tbe  argument  of 
counsel,  as  well  as  the  verdict  of  the  jury  upon 
such  spedal  issues,  finds  tbat  the  law  and  the 
facts  are  with  tbe  defendants.  It  is  therefore 
considered  by  the  court  that  the  plaintiffs  take 
nothing  by  their  suit,  and  that  the  defendants 
recover  of  and  from  the  plaintiffs  all  costs  In- 
curred in  this  cause,  and  that  defendants  have 
their  execution." 

From  the  jndgmoit  so  rendered  all  <tf  the 
plaintiffs  have  appealed,  and  Ifj  tbsUr  brief 
have  presented  0  assignments  of  error.  At 
a  former  term,  this  conrt  declined  to  conaSder 
any  of  snch  assignments,  and  affirmed  the 
judgment  of  tbe  trial  court.  See  203  S.  17. 
161.  On  writ  of  error  tbe  Supreme  Court 
reversed  the  judgment  of  this  oonrt,  and  re- 
manded tbe  canse  to  this  ooort,  wltb  direc- 
tions tbat  It  consider  the  asstgnmento.  227 
S.  W.  109G.  Complyliv  with  «ntih  directions 
we  now  proceed  to  consider  tbe  assignments. 
We  deem  it  unnecessary  to  dlscnss  Id  de- 
tail tbe  several  asaignmaits  as  a  dlsposttlon 
of  the  main  and  c<mtndllng  Issues  will  rai- 
der the  detailed  dlscnstion  i3£  tbe  Incidental 
issues  raised  by  tbe  remalnmg  assignments 
unnecessaiy. 

It  Is  tbe  contention  of  appellants,  first, 
that  tbe  deed  from  P.  W.  Klttrell  to  Mary 
E.  P.  Barkis,  herelnb^re  set  out,  con- 
veyed to  Mary  D.  P.  Barkley  a  life  estate 
only  to  the  land  described  therein,  and  that 
It  conveyed  the  remainder  or  the  tea  to  her 
children,  and  that  It  did  not  conf^  upon  D. 
M.  D.  Barkley  any  power  to  sell  the  land,  and 
therefore  the  children  of  Mary  £.  P.  Barkley 
and  those  holding  under  them  have  and  hold 
the  legal  title  to  the  land  sued  for,  and  are 
entitled  to  recover  in  this  suit  unless  they 
are  barred  by  the  statutes  of  limitation 
pleaded  by  appellees;  and  second,  that  there 
was  no  evidence  justifying  the  submission  of 
the  question  of  limitation  as  to  any  part  of 
the  land  in  controversy  except  the  4  or  5 
acres  shown  to  have  been  indosed  by  J.  J. 
Williams  for  more  than  6  or  10  years  prior 
to  the  filing  of  this  suit 

On  the  other  band,  appellee,  Mrs.  Olbbs, 
contends; 

First.  That  the  deed  from  P.  W.  Klttrell 
to  Mary  E,  P.  Barkley  and  her  children,  con- 
strued as  a  whole,  vests  In  the  said  Mary  E. 
P.  Barkley  the  fee-elmple  titie  to  the  1,500 
acres  thwein  cooveyed,  and  of  wUch  tlw  216 
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acres  tn  coatiOTeny  are  a  part;  and,  since 
ttae  appellee  Mrs.  Sallie  E.  CMbba  holds  saM 
216  acres  under  a  veffolar  and  consecntlve 
chain  at  title  emanating  in  the  deed  executed 
hy  the  said  Utery  B.  P.  Berkley  and  hntftnnd 
D.  M.  D.  Barkl^  to  JameB  B.  Durham  and 
T.  H.  Webb,  the  Jnt^ment  shoiUd  have  ben 
against  plalntlfls.  regardless  trf  the  flndbig  of 
the  Jury  on  the.  question  of  limitation. 

Second,  lhat.  If  the  court  shoold  constnie 
tbe  deed  from  Klttrell  to  Mrs.  BaxUey  as 
vesting  in  the  latter  a  lite  estate  on^  in 
the  1,600  acres,  and  the  estate  in  remalnda 
to  the  diUdren*  then*  since  the  ivoof  shows 
that  sereral  of  tbe  children  died  while  min- 
ors,  and  since  the  aald  Mary  El.  P.  Berkley 
and  her  husband.  D.  M.  D.  BaAley,  inherited 
tbe  intmat  of  such  of  said  children  as  died 
before  the  death  of  the  said  Mftry  B.  P.  Bark- 
ley  and  faosband,  and  since  the  plalntlfls 
tailed  to  show  from  bow  many  of  said  chil- 
dren the  said  Mary  £.  P.  Barkley  and  D,  M. 
J>.  Barkley  Inholted,  and  because  the  de- 
fendants ludd  under  warrant  deed  all  of 
the  estate  of  the  said  Mary  E.  P.  Barkley 
and  D.  M.  D.  Barkley,  tbe  trial  court  was 
left  without  information  as  to  the  eicact  ex- 
tent of  the  Intereat,  If  any,  ot  tbe  plaintiffs 
in  and  to  the  land  in  controversy,  and  there- 
fore, upon  consideration  of  all  of  the  facts, 
could  have  rendered  no  judgment  other  than 
that  for  defendants,  regardless  of  the  findings 
of  the  Jnry  on  the  qnestion  of  limitation. 

Third.  That,  as  the  deed  from  Pleasant 
W.  Eittrell  to  Mary  B.  P.  Barkley  made  and 
constituted  D.  M.  D.  Barkley  as  guardian  or 
trustee  of  the  property  therein  conveyed,  and 
empowered  him  to  use  the  same  and  its  pro- 
ceeds for  the  benefit  of  tbe  said  Mary  B.  P. 
Barkley  and  the  issue  of  her  body,  the  said 
D.  M.  D.  Barkley  tiad  the  right  to  sell  said 
land  and  use  the  proceeds  of  the  sale  for  the 
benefit  of  Mary  E.  P.  Barkley  and  her  chil- 
dren, and  that  he  did  so  sell  sold  land. 

Fourth.  That  ap[>ellant8'  right  to  recover 
the  land  was  barred  by  the  statute  of  limita- 
tion of  6  and  10  years  pleaded  by  appeUe& 

We  think  the  contentlOTi  of  appellant 
should  be  sustained.  The  material  and  pertl' 
nent  parts  of  the  Klttr^  deed  declare  sub- 
stantially that  P.  W.  ElttreU  has  given, 
granted,  and  conveyed,  and  by  the  Instru- 
ment of  writing  does  give,  grant,  and  convey 
unto  his  daughter,  Mary  E.  P.  Barkley,  and 
ber  children,  the  1,500  acres  of  land  de- 
scribed ;  this  granting  clause  Is  followed  by 
the  f(rtlowlng  clause: 

"To  have  and  to  bold  all  the  above  •  *  * 
land  •  •  •  to  my  daugbter.  Mary  B.  P. 
Barkley,  for  her  sole  use,  behoof  and  benefit 
during  her  natural  life,  and  at  her  death  t>tal- 
ica  oura]  to  the  iBsne  of  her  body  forever.  And 
I  do  hereby  constitute  and  appoint  mj  Boo-in- 
lav,  D.  M.  B.  Barkley,  the  husband  of  my  said 
daughter,  Mary  E.  P.  Barkley,  guardian  or  trua- 
tee  of  said  wlthln-mentioned  property,  •  •  • 
to  use  Bsld  property  and  Its  proceedt  [italics 


oars]  for  the  sols  nie  and  beneflt  of  his  wife, 
Mary  B.  P.  Barkley,  and  the  isBue  of  her  body." 

£1, 2]  We  hold  that  the  effect  of  this  deed 
was  to  convey  to  Mary  E.  P.  Barkley  a  life 
estate  only  In  the  l,EiOO  acres  described  there- 
in, and  the  fee  tiiereof  to  her  children  who 
survived  bw.  We  also  hold-  that  such  deed 
conferred  no  power  upon  D.  M.  D.  Barkley 
to  aeU  aald  land,  and  that  by  the  expression 
"to  use  nld  pn^erty  and  Its  proceeds  fin 
the  sole  use  and  ben^t  of  his  wife,  Mary  B. 
P.  Barktey,  and  the  iasne  of  her  body,**  meant 
only  tiat  D.  M.  D.  Barkley  should  use  the 
property  and  apply  the  rata  and  rerennes 
derived  therefrom  for  the  waie  use  uid  bene- 
fit of  his  wife  and  the  iasne  of  her  body,  and 
that  it  wAs  not  intended  therrtty  to  authorise 
Barlpl^  to  sell  such  land. 

[a]  The  rule  for  Oie  cwstructlon  of  deeds 
la  briefly  stated  in  section  98,  pp.  1087,  1038. 
VOL  8,  R.  0.  U,  aa  follows: 

"The  court  will  effectuate  the  lawful  purpose 
of  deeds,  as  It  will  of  all  other  instruments,  if 
this  can  be  done  consistently  with  the  princi- 
ples and  roles  of  law  applicable.  Tbe  primary 
rule  to  be  observed,  therefore,  is  that  the  real 
intention-of  the  parties  is  to  be  sought  and  car- 
ried out  whenever  possible,  and  statotes  to 
that  effect  are  found  hi  many  Jurisdictions.  AH 
rules  of  coDstniction  are  aimply  means  to  a 
given  end,  being  those  methods  of  reasoning 
whfch  experience  has  taught  are  best  calculat- 
ed to  lead  to  tbe  intention,  and  generally  no 
rule  will  be  adopted  that  leada  to  tbe  defeat  of 
tbe  intention.  So,  whatever  may  have  been  the 
earlier  doctrine,  It  is  now  tEorougbly  settled 
that  technical  rules  of  construction  are  not 
favored,  and  must  not  be  applied  so  as  to  de- 
feat the  intention.  In  modem  times  the  more 
sensible  rule  obtains,  in  all  cases,  to  ascertain 
and  give  effect  to  the  intentioti  of  tbe  parties 
as  gathered  from  the  entire  instniment,  togeth- 
er with  the  surrounding  circumstances,  unless 
such  intention  Is  in  conflict  with  aome  unbend- 
ing canon  of  construction  or  settied  rule  of 
property,  or  is  repugnant  to  the  terms  of  the 
grant.  Furthermore,  the  primary  or  dominant 
intent  must  prevail  over  a  secondary  intent, 
where  the  two  are  inconsistent,  wherefore,  if 
two  daoses  are  tneonsistent  tbey  must  be  con- 
strued BO  ss  to  give  effect  to  the  intention  of 
Oie  parties  aa  collected  from  the  whole  instru- 
ment" 

Applying  the  rule  Just  stated,  we  think  It 
clearly  appears  from  the  deed  under  discus- 
sion, as  a  whole,  that  it  was  the  intention  of 
P.  W.  Klttrell,  who  executed  the  same,  to 
convey  the  jfee  to  the  land  described  therein 
to  the  Issue  of  the  body  of  his  daughter, 
Mary  E.  P.  Barkis,  subject  only  to  the  life 
estate  olmveyed  to'  said  daughter,  and  that 
there  Is  nothing  in  the  deed  which  could  be 
property  construed  as  conferring  on  I>,  M. 
P.  Barkley  power  to  sell  said  land. 

[4]  Having  reached  the  conclusion  tiut  the 
fee  to  the  1,800  ^cves,  by  the  terms  of  the 
deed  of  P.  W.  Klttrell,  passed  to  the  ''issne 
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of  tbe  body"  of  Mary  E.  P.  Barkley,  and  In 
Tfew  of  tbe  contention  of  appellee  Mrs.  Glbbs 
tbat  title  to  an  undivided  part  of  the  land 
passed  to  such  of  children  of  Mary  E.  P. 
Barkley  aa  died  in  infancy,  and  that  Mary 
B.  P-  Barkley  and  D.  M.  D.  Barkley  Inherited 
through  them  a  portion  of  the  1,500  acres  of 
land,  it  becomes  a  pertinent  inquiry  as  to 
who  were  embraced  In  the  terms  "her  chil- 
dren" and  "Issue  of  her  body"  as  used  in 
the  P.  W.  KittreU  deed.  In  other  words, 
were  tbe  children  who  are  shown  to  have 
died  In  Infency,  and  po-hapa,  in  m  far  aa 
shown  by  the  evidence,  befbre  P.  W.  Kittrdl 
executed  the  deed  nnder  dlscuaflAon,  to  be 
considered  aa  embraced  In  the  tcrma  "hgr 
ctaildren**  and  'issue  of  her  body*'?  Or  was 
it  tbe  Intention  of  P.  W.  Kittrell  In  execntlng 
the  deed  that  the  fee  to  tbe  land  should  <M88 
to  such  of  tbe  issue  of  flie  body  of  Mary  B. 
P.  Barkley  aa  tfbould  surrlve  lier?  Tbat  P. 
W.  KittreU  Intended  tbat  tbe  land  sbonld 
become  the  absolute  property  of  the  IsHne  of 
the  body  of  Mary  E).  P.  Barkl^  after  her 
death  can  hardly  be  searlouBly  questioned. 
We  think  It  weU  settled  that  "children"  Is 
never  used  In  a  deed  as  tbe  equivalent  of 
"heirs."  "Children"  Is  "usually  a  "wort  of 
purchase,  and  not  of  limitation,  whether  In 
the  granting  clause,  premises,  or  habendum, 
unless  the  contest  In  which  it  Is  used  re- 
quires e  contrary  conclusion,  which,  how- 
ever, is  not  the  case  where  the  grant  is  to  one 
'and  ber  childrm.' "  The  word  "Issue"  Is 
likewise  usually  a  word  of  purchase.  8  R.  C. 
Tj.  p.  1055.  S  108,  and  authorities  there  cited. 

Considering  the  deed,  then,  as  a  whole,  we 
think  It  clearly  indicates  thnt  It  was  the  In- 
tention of  P.  W.  Kittrell  thereby  to  convey 
the  fee  to  the  land  described  therein  to  the 
issue  of  the  body  of  Mary  B.  P.  Barkley  who 
•nrvived  her,  subject  only  to  her  life  estate. 
In  using  the  phrases  "tbe  children,"  "the 
issue  of  her  body,"  found  in  the  deed,  P.  W. 
Kittrell  evidently  bad  In  mind  a  certain  clasn 
of  persons,  viz.  such  "children"  or  "Issue  of 
tbe  body"  of  Mary  B.  P.  Barkley  as  should 
survive  her.  HopklDS  v.  Hopkins,  103  Tex. 
10, 122  S.  W.  15, 16;  28  B.  a     p.  264,  1 238. 

"Althoogh,  as  has  been  seen,  th«  general  rale 
fivora  tbe  death  of  the  testator  as  the  time  for 
fixing  the  memberBhip  In  a  daas,  there  are  nn- 
merons  dedrioos  to  tbe  effect  that,  where  die* 
trIbutioQ  is  to '  t>e  made  among  a  class  upon 
some  contfngency  or  at  some  time  subsequent 
to  Uie  testator's  decease,  then  those,  aod  those 
only,  who  belong  to  tbe  class  when  such  time 
or  contingency  arrives  are  entitled  to  share  in 
the  distribution.  The  gift  of  properl?  ■  to  a 
class  of  persons,  distributable  at  a  time  subse- 
quent to  the  death  of  tbe  testator,  is  construed 
as  including  all  persons  in  being  at  the  time  ap- 
pointed for  tbe  distribution  who  belong  to  the 
ctess,  whether  bora  before  or  after  the  death 
of  the  testator,  except  when  a  different  inten- 
tion appears  from  the  wilL"  28  B.  C  L.  p. 
264,  I2S8. 


HavluK  disposed  of  all  queatioDs  relative  to 
the  effect  of  the  P.  W.  KittreU  deed,  we  now 
return  to  the  consideration  of  the  queetion 
of  limitation.  As  before  stated.  It  was  shown 
that  some  12  or  15  years  before  the  Institu- 
tion of  this  suit  one  J.  J.  Wllllama;  who  bad 
purchased  and  Inclosed  under  fence  about 
500  acres  of  that  portion  of  tbe  Kittrell  V 
500-acre  tract  set  aside  to  T.  H.  Webb  in 
the  partition  between  blm  and  James  B. 
Durham,  moved  his  fence  out  so  aa  to  In- 
close with  tats  own  land  about  4  w  5  aens 
of  tbe  216  acres  In  emitroversy.  SaU  4  or 
5  acres  so  Inclosed  was  tn  an  irr^ular  shape, 
near  the  comer  of  tiw  land  of  Williams,  and 
near  fals  lesldence  and  other  bonaes  sltaatsd 
enUrdy  on  Us  own  land. 

After  tbe  dentta  of  H.  H.  Ford,  and  after 
Mrs.  Susie  "U  Brooks  bad  become  the  owner 
of  tbe  490  acres  fornmly  owned  by  M.  B. 
Ford,  bar  burtwnd,  8.  T.  Brooks,  on  leamlng- 
that  Winiama  had  inclosed  said  4  or  6  ^eres, 
permitted  htm  to  fce^  the  same  midsr  Ills 
fence  upon  tbe  promise  of  Wllllanis  to  look 
after  the  remainder  of  the  216  acres  and  to 
see  that  no  one  took  timber  therefrom.  Wil- 
liams used  the  4  or  5  acres  In  connection 
with  his  own  premises  from  the  time  be 
fenced  the  same  up  to  the  time  of  filing  suit 
by  appellants,  a  period  of  more  than  10 
years.  Williams  testified  tbat  when  be 
fenced  the  4  or  6  acres  be  knew  It  did  not 
belong  to  him,  but  be  thought  the  owner 
would  not  object  to  his  fent^ng  and  using 
tbe  same.  The  remainder  of  tbe  216  acres 
was  uninclosed. 

[f]  Appellee  Mrs.  Glbbs  contends  tbat  it 
appellants  were  the  owners  of  tbe  210-acre 
tract  Birad  for  tbey  w«re  by  the  same  tlUs^ 
the  P.  W.  Klttzell  deed,  Qie  ownws  of  the 
entire  1,500  acres  conveyed  by  said  deed,  and 
that  the  actual  adverse  possession  of  Wil- 
liams, Wells,  Johnson,  Dickey,  and  others, 
who  had  each  purdbased  several  portlona  of 
said  1,500-acre  tract,  by  deed  s[>ecifloally  de- 
scribing each  portion,  should  not  be  distin- 
guished from  the  actual  possession  held  by 
Williams  for  Brooks  of  the  2164cre  tract  in 
controversy,  and  tbat  tbe  possession  and 
claim  of  these  several  purchasers  oit  their 
respective  tracts,  under  their  several  deeds, 
and  tbe  payment  of  taxes  thereon,  should  be 
considered  In  determining  whether  the  facts 
proven  were  sufficient  to  charge  appellants 
with  notice  that  the  land  was  being  held  ad- 
versely to  them,  and  espedally  the  216  acres 
in  controversy. 

To  these  contentions  we  cannot  agrees 
While  it  is  true  that  the  possession  and  use 
by  Williams,  Wells,  Johnson,  and  others  of 
their  respective  tracts,  which  were  particu- 
larly described  In  their  several  deeds,  were 
sufficient  to  advise  appellants  tbat  lands  so 
described  and  possessed  were  being  held  ad- 
versely to  them,  we  can  hardly  comodve  tbat 
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codi  poacenloo  and  me  -could  teaul  to  adrise 
a|>peUftntB  that  such  bolders  and  poMCMorn 
wm  «^*im<Tig  or  intended  to  dalm  any  por* 
tion  of  the  1,S00  acres  not  embraced  witidn 
the  boundarlea  named  in  tbtir  respective 
deeds.  Butt  to  the  owtrary,  the  only  reaBon- 
«Me  Gonclnidon  which  coald  be  reached  from 
sndb  flictB  would  be  that  these  parties  in- 
tended to  claim  only  such  land  as  was  de- 
scribed In  th^  mvetal  deeds,  and  of  which 
they  had  takok  ponsosslML  Ertdent^  sadi 
possession  by  these  parttea  cannot  be  con- 
strued as  a  fa<ddbi9  and  possession  ot  any 
lands  not  described  In  such  deeds,  and  u 
Whi<4i  no  possessiint  was  taken  for  them* 
selTes.  and  by  no  stretch  of  Imaxtnation 
eonld  such  holding  be  construed  as  a  holding 
for  Brooks  and  wlffe,  or  those  claiming  under 
them,  of  any  part  of  the  216  acres  in  contro- 
Teray. 

[6,  7J  Nor  can  we  agree  that  the  fact  that 
other  parties  had  purchased  and  taken  pos- 
sesslcki  of  the  land  so  purchased  would  be 
notice  to  appellants  that  Willlnms,  by  In- 
closing the  4  or  0  acres  of  the  216  acres  In 
controversy,  intended  to  claim  for  himself 
or  others  the  whole  of  said  216  acres  adverse- 
ly to  appellants.  We  do  not  think  that  the 
evidence  was  sufficient  to  Justify  the  court 
In  submitting  to  the  jury  the  question  of 
limitation  as  the  same  relates  to  that  portion 
of  the  216  acres  not  within  the  indosure  of 
■WUlIams.  While  the  true  owner  Is  charged 
with  knowledge  of  the  location  of  the  bound- 
aries of  his  land,  he  cannot  be  affected  with 
notice  that  an  adjoining  proprietor,  such  as 
Williams  was  in  the  present  case,  has  en- 
croached by  his  fence  a  short  distance  over 
the  line  for  the  purpose  of  acquiring  216 
acres  of  his  land  under  the  statute  of  limi- 
tation. To  make  possession  adverse,  it  must 
be  of  such  <*aracter  as  to  unmistakably  In- 
dicate an  Bseertion  of  claim  of  exclusive 
ownership  In  the  occupant.  Bracken  v. 
Jones,  63  Tex.  184;  Bender  v.  Brooks,  103 
Tex.  32»,  m  S.  W.  168,  Ann.  Gas.  1913A, 
559;  Bartlne  v,  McElroy.  58  Tex.  Civ.  App. 
16, 123  S.  W.  1174;  Callen  v.  Oolllns,  66  Tex. 
Civ.  App.  620. 120  S.  W.  547;  Jones  Weav- 
er, 122  S.  W.  619. 

For  the  reasons  pointed  ont  we  have 
reached  the  conclusion  that  the  trial  court 
erred  In  submitting  the  question  of  limita- 
tion, in  so  far  as  It  relates  to  so  much  of  the 
land  in  controversy  as  was  not  within  the 
indosure  of  Williams,  and  that  judgment 
cAiouId  have  hem  rendered  for  appellant  for 
all  that  part  of  said  216  acres  not  within 
audi  Indosure,  and  that  Judgment  should 
have  bem  also  rmdered  in  favor  of  Mrs. 
Sallio  B.  Oibbs  against  S.  T.  Brooks  and 
wife,  Susie  Ij.  Brooke,  upon  thMr  warranty 
for  the  smn  of  $2rl60.  same  b^g  the  sam 
pidd  by  Mrs.  Oibbs  to  Bro<^  and  wife  as 
purchase  mon^  for  the  land  In  controrerey, 


together  with  6  pw  cent  Intarebt  per  annum 
there<»i  from  date  of  audi  payment  untU  tlie 
same  is  repaid. 

It  is  therefore  ordered  that  the  Judgment 
of  the  trial  court  be  and  the  same  is  hereby 
reversed,  and  Judgment  is  bow  rendered  tor 
appellants  for  the  216  acres  of  land  described 
In  tbeir  petltlni.  «xc^  howerer,  the  4  or  6 
Acres  Aovn  to  have  been  within  the  indo- 
sure (rf  J.  J.  WilUans. 

Judgment  Is  also  hex*  lemdered  In  favor 
of  Mm  SalUe  B.  Gibbs  ivaa  her  crosahbUt 
against  her  codefendantB,  B.  T.  Brooks  and 
Mrs.  Susie  I*.  Brooks,  upon  their  warranty 
for  the  sum  of  92A80,  same  beli«  the  sum 
paid  by  MrB.Glbbs  to  said  oodefeodants.  for 
the  land  In  controversy,  together  with  8  per 
cent  per  annum  totereat  thereon  ftom  flia 
9th  day  of  June,  1910. 

Reversed  and  rendered. 


ARMSTRONG  v.  PAYNE.   (No.  8033.) 

(Court  of  dvU  Appeals  of  Texas.  Galveston. 
May  12, 1921.) 

1.  Brskers  «a»62>-Not  airtltlati  te  eonsilssioB 
for'  eeasosiBHitleB  of  trsdt  aaisss  kladlsi 
eostnwt  Is  mads. 

Where  a  broker's  contract  entitles  him  to 
commission  on  consamtnatfon  of  a  trade,  he  is 
not  entitled  to  a  commlssioo  unless  at  least  a 
contract  for  the  trade  la  entered  Into  by  tb« 
parties  which  is  binding  on  them. 

2.  Brokers  «3>63(4>~Rsrsssl  ef  other  party's 
wife  to  Jola  Is  eosveyaaes  as  rsqslretf  by 
ooatraot  with  broker*!  dleat  for  an  sxoliaaio 
of  lands  pravestsaossaraHatloB  sf  trade. 

A  broker  Is  not  enticed  to  a  commission  for 
the  .consummation  of  a  trade  of  land  where  the 
contract  for  the  trade  required  the  deed  to 
the  broker's  client,  which  covered  a  homestead, 
to  be  executed  by  the  grantor's  wife,  who  was 
not  a  party  to  the  contract,  and  the  wife  re- 
fused to  sign  such  deed,  so  that  tbe  client  was 
justified  in  refnalng  to  perform  Us  part  ot  the 
contract 

3.  Brokers  (I)— Cflsnt's  ranuselatlos  «f 
oontraet  to  exchange  lands  held  Justified  hy 
demasd  of  other  party  for  a  oontraet  to  pro- 
tect latter  against  defeeta  In  litis. 

'  Where  the  contract  for  exchange  of  lands, 
for  consummating  which  plaintiff  was  to  receive 
a  commission,  provided  that,  if  either  party 
failed  to  overcome  defects  in  his  title,  tbe  oth- 
er party  could  remove  such  defects  at  the  ex- 
pense of  the  other,  the  demand  of  the  other 
party  that  tbe  brotcer's  client  execute  an  ad- 
ditional contract  to  protect  him  against  defects 
in  the  title  gave  the  client  the  right  to  decline 
to  go  on  with  the  deal  without  being  liable  for 
the  commission. 

Appeal  from  District  Court,  Wharton 
County ;  H.  B.  Munson,  Jnds^ 

Action  by  B.  A.  Armstrong  against  J.  C. 
Payne  to  recover  a  real  estate  bnAers'  oom- 
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mission.  Judgment  for  defendant,  and  plaln- 
tUr  appeals.  Affirmed. 

Cllne  &  Ingram,  of  Wharton,  and  FI7  ft 
Ragsdale,  of  Victoria,  for  appellant 

Hall  ft  Bowan  and  Eelley  ft  Hawea,  all 
of  Wlurton,  for  app^ee. 

GRAVES,  J.  Armstrong,  as  a  real  estate 
broker,  sued  Payne  to  recover  a  commission 
,  claimed  to  be  due  him  from  the  exchange  of 
certain  lands  between  Payne  and  Talley,  de- 
ling upon  tills  contract  In  writing: 

"Articles  of  agreement  between  J.  C.  Payne 
and  B.  A.  Armstrong  in  an  exdiange  trade  of 
property  between  J.  0.  Payne,  ot  VthATton,  and 
J.  A.  Talley.  of  Temple.  Tex. 

"In  case  of  trade  bein^  consammated,  J.  O. 
'PsTne  18  to  convey  by  deed  two  certain  houses 
in  the  Vineyard  addition  of  the  town  of  Whar- 
ton, ralne  of  each  placed  at  $000.00,  and  the 
balance  of  the  commission  to  be  paid  in  cash. 

"Tbe  commission  to  be  two  and  one-half  per 
cent,  of  tiie  Taloation  of  tbe  property  eoDvey- 
ed  to  Talley.  In  the  event  a  trade  is  e<manm- 
mated,  Armstrong  is  to  pay  Payne's  expansea  to 
inspect  the  land.  If  the  trade  Is  made.  Payne 
is  to  pay  his  own  expenses. 

"J,  O.  Payne. 
**B.  A.  Armstrong. 

**EHgned  In  dapUcatOt  Wharton.  Texas,  9— 

He  averred  that,  pursnant  to  this  agree- 
ment with  Payne,  he  bad  brought  the  latter 
and  Talley  together,  and  that  they  had  final- 
ly consummated  an  exchange  between  them 
at  an  agreed  valuation  of  $66,420  of  763  acres 
of  land  In  Wharton  county,  Tex.,  belonging 
to  Payne,  for  4,200  acres  In  Reagan  county. 
Tex.,  belonging  to  Talley;  that  such  ex- 
diange had  been  evidenced  by  a  written  con- 
tract between  the  parties  under  and  by  virtue 
of  which  each  had  gone  into  possession  and 
assumed  control,  management,  and  owner- 
ship of  the  land  so  acquired  by  him  from  the 
other;  that  this  consummatlott  of  the  trade, 
under  the  terms  of  their  own  contract,  had 
made  Payne  liable  to  him  (Armstrong)  for 
tbe  agreed  brokerage  fee  of  2^  per  cent  on 
$66,420,  or  $1,660.50,  $1,200  of  which  was 
payable  in  the  two  houses  in  the  Vineyard 
addition  to  the  town  of  Wharton,  the  bal- 
ance of  $460.60  in  cash,  and  that  Payne  had 
refused  to  either  convey  him  the  two  houses 
or  pay  the  moiley. 

Among  a  number  of  other  defensive  mat- 
ters not  deemed  material  for  the  purposes  of 
this  opinion,  Payne  answered  that  the  trade 
between  Talley  and  himself  had  never  been 
consummated;  that  Talley  had  neither  car- 
ried out  his  part  of  their  contract  nor  of- 
fered to ;  that  he  had  never  been  ready  and 
willing  to  convey  his  Beagan  county  property 
to  Payne  In  exchange  for  a  deed  from  the 
latter  alone  to  his  lands  In  Wharton  county; 
that  the  contract  between  them  for  tbe  ex- 
change of  their  lands  was  neither  a  valid 
and  mutually  binding  one  nor  susceptible  of 


being  spedflcaUy  enforced,  for  all  «f  which 
reasons  no  obligation  under  the  express 
terms  of  his  agreement  with  Armstrong  had 
matured. 

On  the  trial  of  the  cause  before  a  Jury  tbe 
evidence  disclosed  that  while  there  had  been 
a  preliminary  occupation  of  or  entry  npcm 
the  Beagan  county  land  by  Payne  and  that  In 
Wharton  county  by  Talley,  tbe  deal  had 
never  In  fact  been  consummated.  .  The  writ- 
ten contract  expressly  provided  that  the 
deeds  from  each  to  the  other  should  be  ex- 
ecuted both  by  the  husbands  and  their  re- 
spective wives ;  that  abstracts  thereof  should 
be  furnished  and  the  title  to  the  lands  ap- 
proved by  the  attorneys  for  each  party,  with 
provision  that  tbe  purchaser  in  either  in- 
stance— in  case  the  seller  did  not  by  a  fixed 
date  correct  any  defects  In  his  title — might 
himself  have  that  done  at  the  seller's  ex- 
pense ;  that  surveys  of  both  properties  should 
be  made;  that  Talley  should  execute  and 
deliver  to  Payne  an'lndemnity  t)ond  to  pro- 
tect him  against  the  possible  loss  of  200  acres 
of  the  Reagan  county  land  on  which  a  suit 
was  pending. 

By  the  undisputed  evidence  none  of  these 
requirements  were  met;  no  surveys  were 
ever  made;  Talley  did  not  put  up  the  In- 
demnity bond  for  the  200  acres ;  his  attorney 
never  approved  Payne's  title  to  the  Wharton 
county  land;  Mrs.  Payne  not  only  never  did 
move  off  of  the  land,  which  was  her  homestead 
and  so  known  to  be  by  Talley,  but  refused 
ever  at  any  time  either  to  sign  a  contract  for 
its  sale  or  to  join  her  husband  In  a  convey- 
ance of  it  to  Tailey;  and  the  latter  ptraltive- 
ly  testified  more  than  once  on  the  trial  that 
he  never  did  and  never  would  have  accept- 
ed a  deed  to  It  as  a  comi^iance  with  PaynCa 
obligation  to  transfw  it  to  him  without  her 
Joinder.  There  was  also  no  proof  that  Mrs. 
Talley  ever  agreed  to  or  did  Join  in  a  deed 
with  Taltey  to  Payne. 

On  the  coming  In  of  these  facta,  the  court 
poremptorUy  Instructed  tbe  Jury  to  find  for 
Payne,  which  wu  done^  and  this  appeal  by 
Armstrong  complains  of  an  adverse  judg- 
ment entered  upon  tbe  verdict. 

[1]  We  think  appellant  misconceives  the 
legal  effect  of  the  contract  he  sues  upon.  By 
its  expr^  terms  he  was  to  get  no  commis- 
sion unless  tbe  trade  was  consummated,  and 
by  the  undisputed  evidence  it  never  was  con- 
summated. The  mere  fact  that  Talley  filed 
a  suit  against  Payne  to  establish  his  legal 
title  to  the  Wharton  county  lands  and  in  tiie 
alternative  for  damages,  which  was  later 
settled  by  compromise  between  them,  would 
cut  no  figure  here;  this  action  being  based 
upon  an  unsubstantiated  claim  that  their  ex- 
change of  properties  had  been  duly  effected. 

In  that  class  of  land  broker's  contracts 
where  It  Is  stipulated  that  the  agent  Is  to 
be  paid  his  commissions  when  the  trade  be- 
tween his  principal  and  the  purchaaer  la  con- 
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sammated,  he  bas  not  earned  and  la  not  en- 
titled to  the  commlsBiottS  unless  the  trade  la 
coDsummated ;  there  most  at  least  have 
been  procured  such  a  contract  for  the  dispo- 
sition of  the  properties  as  conld  have  been 
enforced  by  way  of  speclflc  performance. 
Uoss  V.  Wren,  102  Tex.  S67,  113  S.  W.  739, 
120  S.  W.  847 :  Brltton  v.  Eagan.  196  S.  W. 
972 Griffith  v,  Bradford,  1^  S.  W.  1072. 

[2]  Not  only,  as  already  pointed  ont,  was 
there  In  this  Instance  no  actual  consumma- 
tion of  the  exchange,  bnt  under  the  facts 
given  the  contract  providing  fOr  It  was  not 
one  as  to  which  spedflc  performance  could 
have  been  enforced.  Its  terms  required  the 
joinder  of  Mrs.  Payne,  the  purchaser  was 
unwilling  to  accept  a  deed  in  Its  absence,  the 
property  was  her  homestead,  and  she  re> 
fused  to  80  The  transaction  was  there- 
fore blocked.  Griffith  v.  Bradfwd,  nq»ra; 
Blair  V.  Lowrey.  164  S.  W.  14. 

[31  Nor  will  it  do  here  to  yet  contend,  as 
appellant  does,  that  Payne's  renunciation  of 
the  agreement  to  trade  their  properties  ex- 
cused Talley  from  performance  of  his  under- 
takings thereunder,  for  the  reason  that,  by 
Mr.  Talley'B  own  statement,  before  Payne 
made  any  objection  to  going  on  with  the 
deal,  he,  upon  the  advice  of  hla  attorney,  de- 
manded of  Payne  as  a  prerequisite  to  clos- 
ing the  trade  that  he  execute  to  Talley  an 
additional  contract  to  protect  him  against  the 
defects  in  Payne's  title.  This  was  contrary 
to  the  terms  of  their  contract,  which  gave 
Talley  the  right  to  have  these  matters  met, 
its  provision  being: 

"But  if  either  party  hereto  faila  or  refuses 
to  meet  and  overcome  any  defects  in  his  title 
before  January  1, 1915,  then  the  purchaser  shall 
have  8  reasonable  time  thereafter  to  have  the 
same  met  and  overcome,  for  wfaidi  work  the 
seller  agrees  to  pay  all  reascmabls  and  neces- 
sary expenses." 

Mot  having  chosen  to  avail  himself  of  this 
prlvtl^e,  he  rejected  Paynes  title  and  de- 
manded of  him  aa  a  condition  precedent  to 
closing  the  trade  a  new  contract  and  obliga- 
tion not  orlgittally  required.  Payne  was 
therefore  not  without  the  rlj^t  to  dedlne  to 
go  oo  vrlth  the  deaL 

We  conclude  that  the  court  did  not  err  In 
directing  the  verdict  and  ent^lng  the  Judg- 
ment. All  assignments  will  be  ovemiledt  and 
an  affirmance  ordered. 

Affirmed. 


KELLY  V.  WILSON  ot  aL   (No.  8034.) 

(CSourt  of  CSiTll  Appeals  of  Texas.  Galveston. 
Uay  18,  1931.   Rehearfaig  Denied 
June  9, 1921.) 

I.  PartttlOR  Descriiition  hard  unamblgn- 

ens,  whes  applied  to  eircumstanees. 
A  deed  executed  In  pursuance  of  an  agree- 
ment for  voluntary  partition,  which  conveyed 
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to  plaintiff  200  acres  In  part  of  a  survey  set 
apart  to  the  heirs  of  the  parties*  ancestor,  ex- 
cept the  portion  thereof  set  apart  to  defendant 
and  elsewhere  described,  riiown  to  have  been 
executed  shortly  after  the  tract  thereby  ^ded 
between  the  parties  was  decreed  to  the  heirs 
who  made  the  partition,  was  plain  and  unam- 
biguous, both  on  its  face  and  when  applied  to 
the  drcDmstanees. 

2.  Evidaaot  «s>461(3)  —  InteatieB  to  oenvey 
other  iaad  laadnlaelUa  te  oontradfet  aaamblg- 
noBS  deed. 

Where  a  deed  effecting  a  voluntary  parti- 
tion between  the  parties  was  nnambiguous  on 
its  face  and  when  applied  to  the  situation,  parol 
evidence  is  inadmissible  to  show  that  the  oral 
agreement  for  partition  was  intended  to  convey 
other  land,  though  the  deed  recited  it  was  exe- 
cuted in  pursuance  of  a  partition  agreement. 

3.  Partltloa  «:p>9(2)— Evidence  held  aot  to 
show  intsatfea  to  convey  land  other  than  that 

described. 

Even  if  parol  evidence  were  admissible  to 
show  the  oral  agreement  for  partitiOD  effected 
by  a  deed  reciting  it  was  given  In  pursuance  to 
an  agreement  for  partition,  an  oral  agreement, 
made  while  a  suit  to  determine  title  to  the  land 
was  pending,  which  divided  land  ultimately  not 
received  by  the  parties  to  the  partition  agree- 
ment, keld  not  the  agreement  referred  to  in 
the  deed;  but  it  will  be  presumed  that  a  sub- 
sequent agreement  was  made  after  the  decision 
of  the  suit,  in  pursuance  of  which  the  deed  di- 
viding the  tract  set  off  to  the  parties  In  that 
suit  was  ucecuted. 

4.  Appeal  aid  error  177(6)  —  Jodgmeat 
cannot  be  rendered,  where  wldenee  ataowa 
adverts  possession  af  aoiat  land  wlthent 
showing  houadarlos. 

On  appeal  from  a  Judgment  for  defendants 
in  trespass  to  try  tide,  where  the  record  showed 
that  the  plaintiff  was  the  owner  of  the  titie  to 
the  land  in  controversy,  bot  that  some  portion 
thereof  had  been  claimed  and  occupied  Iv  the 
defendants  for  more  than  10  years  before  the 
suit  was  ffled  without  showing  the  boundaries 
of  the  portion  so  occupied,  Judgment  cannot  be 
rendered  for  the  jdaintiff,  but  the  cause  must 
be  remanded,  to  have  the  boundaries  of  that 
portion  determined. 

5.  Adverse  possession  ^»  1 00  <  I )  —Possession 
by  record  owner  of  portion  of  traot  txtends 
to  all  not  ooonplsd  adverssiy. 

Where  the  owner  of  the  record  titie  to  land 
Is  in  actual  possession  of  a  portion  thereof, 
his  possession  extends  to  all  of  the  tract,  ex- 
cept those  porticos  actuaUy  occupied  adversely. 

Appeal  from  District  Court,  Hadlson  Oonn- 
ty;  J.  A.  Piatt,  Judge. 

Trespass  to  try  titie  by  S.  H.  Kelly  against 
Ella  L.  WUson  and  her  husband.  Judgment 
for  defendants,  and  plaintiff  appeals.  Bo- 
versed  and  remanded,  with  instructions  to 
render  Judgment  for  all  the  land  in  contro- 
versy, except  such  portions  aa  defendants 
may  show  they  have  occupied  for  the  period 
of  llmltatUma. 
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Dean  &  Humphrey,  of  Huntsvllle,  for  ap- 
pellant 

Lewis  ft  Dean,  of  Mavasota,  and  A.  T. 
HcKiimey,  Jr^  of  BuntsriUe,  for  appdlees. 

PLEASANTS,  G.  J*.  This  is  an  action  of 
trespass  to  try  title,  brought  by  appellant 
against  appellee  Ella  L.  Wilson  and  her  hus- 
band, J.  B.  WUson.  The  land  Id  contro- 
versy Is  a  tract  of  200  acres,  more  or  less,  a 
part  of  the  John  Montgomery  surrey  In 
Madison  county. 

Plaintiff's  i>etItion,  in  addition  to  the  gen- 
eral allegation  of  fee-simple  title,  alleges 
title  by  limitation  of  three,  five,  and  ten 
years.  The  land  sued  for  is  all  of  a  tract  of 
S17  acres,  more  or  less,  which  Is  described 
in  the  petition  by  metes  and  bounds,  ex- 
cept 617  acres  off  the  east  end  thereof.  The 
petition  further  alleges  that'  the  boundary 
line  between  the  land  owned  by  plaintiff  on 
said  817-acre  tract  and  that  owned  by  de- 
fendants has  never  been  fixed  and  establish- 
ed, and  asked  that  anch  line  be  now  flzed 
and  established. 

The  defendants  answered  1^  general  de- 
murrer, spedal  exception,  and  general  denial, 
and  further  pleaded  the  statutes  of  limita- 
tion of  three,  five,  and  ten  years.  The  trial 
in  the  court  below  without  a  Jury  resulted  in 
a  Judgment  in-favor  of  the  defendants. 

It  was  agreed  by  all  parties  that  Samuel 
Calhoun  is  the  common  source  of  title  of 
plaintiff  and  defendants,  and  that  the  parties 
to  the  partition  deed  hereinafter  mentioned 
were  the  heirs  and  all  of  the  heirs  of  said 
Samuel  Calhoun,  deceased,  at  the  time  of 
the  execution  of  said  partition  deed,  except 
Louis  Calhoun,  and  that  the  said  Louis  Cal- 
honn  received  his  share  of  the  estate  of  the 
said  Samuel  Calhoun  under  the  wlU  of  the 
latter,  and  not  In  the  partitl<Hi.  It  was  fur- 
ther agreed  that  10  acres  of  the  John  Mont- 
gomery headrlght,  being  the  10  acres  men- 
tioned In  the  partition  deed  as  being  devised 
In  the  will  of  the  said  Samuel  Calhoun  to 
the  said  Louis  Calhoun,  Is  in  the  forks  of  the 
Bedlas  creek  iand  Trinity  river,  and  that 
said  10  acres  is  not  claimed  by  eltber  the 
plaintiff  or  defendants  In  this  suit. 

By  a  deed  of  partition  executed  by  the 
heirs  of  Samuel  Calhoun  on  September  — , 
1888,  and  duly  acknowledged  on  November 
16,  1888,  there  was  conveyed  to  Mrs.  Kate 
Kelly,  whose  title  plaintiff  now  holds,  among 
other  lands  of  aald  estate^  a  tract  described 
as  follows: 

"Tract  No.  14,  200  acres  In  Madison  county, 
in  said  state,  being  part  of  the  John  Montgom- 
ery headright  in  said  county,  and  on  the  north 
lln^  thereof,  being  that  part  of  said  Montgom- 
ery survey  set  apart  to  Samuel  Catboun  in  the 
partition  between  the  heirs  of  John  Montgom- 
ery and  the  heirs  of  Samuel  Calhoun,  and  in- 
cluding all  that  part  of  said  hetdrigbt  so  set 
apart  to  said  heirs,  except  617  acres  herein  set 
apart  to  Mrs.  EUa  Wilson,  and  designated  as 
tract  No.  18." 


This  deed  conveys  to  defendant,  Mrs.  fflla 
Wilson,  among  otban,  Om  folbnrlng  de* 

scribed  tract: 

"No,  18,  617  acres  In  Madison  county,  in  the 
state  of  Texas,  being  part  of  the  John  Mont- 
gomery headright  in  said  county.  Including  the 
eastern  part  of  the  land  owned  by  the  said 
Calhoun  in  said  headr^t  survey,  except  B  10- 
acre  survey  set  apart  to  Louis  Calhonn  by  the 
win  of  said  decedent" 

This  deed  recites  that  a  verbal  agree- 
ment had  been  made  by  and  lietween  the 
beirs  of  Samuel  Calhonn  In  187^  by  which 
th«y  had — 

"partitioned  and  divided  the  said  lands  among 
themselves,  and  designated  the  respective  por- 
tions of  the  said  lands  that  each  of  them  shonld 
thereafter  possesB  and  own;  and  wberoas, 
said  legatees,  or  the  heirs  of  each  of  them,  have 
hod  exclusive  possession  and  control  of  the 
respective  shares  so  set  svart  to  them  ever 
since  said  partition  was  so  made  aforesaid." 

In  1860  John  Montgomery  nrnvoyed  to 
Samnel  Calhoun  two  tracts  of  land  In  the 
John  Montgomery  survey.  The  first  trac^ 
which  contains  1,000  acres,  extends  along 
the  north  boundary  line  of  the  sorvey  east 
a  distance  of  1,918  varas  to  tlie  northeast 
corner  of  the  survey  on  the  Trinity  river. 
From  the  northeast  comer  the  lines  of  the 
tract  run  down  the  iMnli^  river  and  up 
Bedlas  creek  with  their  meanders,  and  then, 
leaving  the  creek,  the  line  runs  west  8,588 
varsB,  and  thence  north  1,538  varas,  to  the 
place  of  be^nlng  on  the  north  line  of  the 
survey.  From  this  description  It  Is  seen 
that  ttte  western  portion  of  this  tract  Is  a 
parallelogram,  1,^  varas  In  lengtti  and 
1,638  varas  wide.  The  second  tract,  which 
GMitalns  400  acres,  is  described  as  beginning 
at  the  Bonthwert  comer  of  the  l,00<Hicrft 
tract;  thence  west  1.000  varas;  thence  nortli 
to  the  north  bonndary  line  tit  the  surrey; 
thence  east  with  said  line  to  the  northwest 
comer  of  the  l,O0O«cre  tract;  thence  south 
on  the  west  line  of  said  tract  to  tbe  place 
of  beginning. 

In  a  snlt  broogbt  bar  the  heirs  of  John 
Montgomery  against  J.  H.  Wright,  executor 
of  the  estate  of  Bamuti  Oalhoun,  in  the 
district  court  of  Madison  county,  the  plain- 
tiffs on  December  7,  1871,  obtained  a  Judg- 
ment for  an  undivided  flve-twtelftlu  of  the 
two  tracts  of  land  ftf  1.000  and  400  acres, 
respecUvely,  before  described.  After  ad- 
Judging  plaintiffs  an  undivided  flve-twdfth* 
Interest  in  the  land,  this  Judgment  further 
orders  and  decrees: 

"It  Is  therefore  ordered  that  W.  M.  James, 
Q.  T.  Bbodes,  and  J.  D.  H.  Bichardson,  all  of 
this  county,  be  appoioted  to  survey,  plot,  and 
partition  said  lands  by  metes  and  bounds  so 
as  to  give  complainants  five-twelfths  of  said 
two  tracts,  having  reference  to  value,  quality, 
and  quantity,  but  irrespective  of  value  enhanced 
by  the  improvements,  and  said  Calhoun's  inter- 
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eat  by  coiueat  be  set  off  in  a  body  on  the  eut 
end  of  uid  l,O0O-«:re  tract,  no  as  to  indude 
hia  ImproTements.  or  ao  mudi  of  them  aa  may 
be  on  the  part  allotted  to  him.** 

An  appeal  from  this  Jadgment  was  taken 
to  the  Snpreme  Goort,  and  pending  the  ap- 
peal the  record  of  this  Judgment  was  de* 
atroyed  by  fire,  ^e  Judgment  was  affirmed 
by  the  Supreme  Court,  and  thereafter,  on 
Angnst  10,  1ST4,  on  motion  of  plaintiffs  to 
substitute  Oie  record,  which  was  agreed  to 
by  the  defendant  executor,  the  original  Judg- 
ment was  snbatltuted  and  entered  In  the 
minutes  of  the  court.  The  records  of  the 
district  court  of  Madison  county  do  not  show 
any  report  by  the  commlsatMiers  appointed 
by  the  Judgment  to  partition  the  land,  and 
no  farther  ord»  appears  to  have  been  made 
In  the  case  after  the  ord^  snbstltntlng  the 
original  Judgment 

Hie  undisputed  evldenee  shows  that  two 
of  the  commissioners  named  In  this  Judg- 
ment, together  with  the  county  surveyor  of 
Madison  county,  made  partltlim  of  the  land 
In  accordance  with  said  Judgment,  and  fixed 
and  established  a  dirislon  line  between  the 
land  set  apart  to  the  Calhoun  heirs  on  the 
the  east  end  of  the  l,0004cre  tract  and  that 
apart  to  the  Montgomery  heirs.  This  line 
is  w^  known  and  has  bem  recognized  as  the 
dlTlsIoD  line  between  the  Montgomery  and 
Calhoun  heirs  erer  dnce  It  was  established 
by  tald  commissioners. 

There  la  evidence  showing  that,  prior  to 
the  entry  of  the  substltnted  Judgment  In 
1874  and  the  establishment  of  the  division 
Une  above  referred  to,  there  had  been  a  vee- 
bal  partition  between  the  Calhoun  heirs  of 
the  land  belonging  to  the  Calhoun  estate, 
and  by  this  partition  Mrs.  Kelly  was  given 
200  acres  In  the  northwest  comer  of  the  400- 
acre  Montgomery  tract  before  deficrlhed.  and 
Mrs.  Wilson  617  acres  out  of  the  north  por- 
tion of  the  1,000  and  400  acre  tracts.  A  plat 
siiowlnK  the  location  of  the  land  as  fixed  by 
this  partition  was  in  evidence. 

Defendant  J.  R.  Wilson  testified: 

verbal  partition  wai  made  before  I 
marfied.  I  know  that  verbal  partldon  was 
made  before  I  married,  and  my  wife  had  been 
in  possession  for  a  year  or  more  of  her  part 
Tea;  that  is  the  partition  that  is  reflected  on 
this  map  that  Mr.  Wright  gave  me  some  time 
afttr  I  married  Miss  Ella  I..  CaUunm.** 

Again: 

"I  married  Miss  EUa  L.  Calhonn  on  the  26th 
day  of  June,  1872,  and  moved  on  to  this  place 
in  September,  1872.  *  •  ♦  It  must  have 
been  some  time  about  a  year  after  I  married. 
It  must  have  been  some  time  in  1S73  or  in  the 
spring  of  1874.  It  was  after  I  married  that  the 
partition  deed  was  made.  That  deed  was  hom- 
ed to  the  courdtonse  here.  I  have  never  been 
able  to  4nd  it** 

Mrs.  Kelly  took  poeseselon  of  the  200  acres 


erected  a  house,  and  placed  a  tenant  therein. 
After  final  settlement  of  the  suit  of  Mont- 
gomery heirs  against  the  executor  of  the 
Calhoun  estate,  by  which  817  acres  off  the 
east  end  of  the  1,000-acre  tract  was  set  aside 
to  the  Calhoun  estate  and  the  division  lin^ 
above  mentioned  was  established,  Mrs.  Kelly 
abandoned  her  possession  of  the  200  acres  in 
the  northwest  corner  of  the  400-acre  tract 
and  removed  her  improveiQents  therefrom. 
A  few  acres  of  this  200-acre  tract  was  Inclos* 
ed  in  a  field  owned  by  Mrs.  Kelly  on  an  ad- 
Joining  survey,  and  she  seems  to  have  con- 
tinued to  hold  possession  of  this  small  por- 
tion of  the  land;  but  the  undisputed  evi- 
dence shows  that  she  never  claimed  any  por- 
tion of  the  200-acre  tract  after  the  final 
settlement  of  the  Montgomery  suit.  The 
undisputed  evidence  further  shows  that  Mrs. 
Kelly,  prior  to  her  death  In  1900,  claimed 
the  200  acres  involved  in  this  suit  and  paid 
the  taxes  thereon,  and  that  It  has  been  since 
continuously  claimed  and  the  taxes  thereon 
paid  by  her  heirs  and  by  plaintiff  herein.  A 
portion  of  tills  land  was  rented  by  Mrs. 
Kelly  to  Capt  Herring  for  pasturage  pur- 
poses, and  he  fenced  it  In  1898  or  1899,  and 
continued  to  hold  It  under  his  rent  contract 
and  to  pay  yearly  rent  therefor  until  he  took 
charge  of  the  i>enltentlary  in  1907. 

After  Capt.  Herrin*  gave  up  Oie  pasture, 
it  was  rented  to  J*.  B.  Rhodes,  whose  pos- 
sessioa  and  occupancy  Is  detailed  by  him  as 
foUom: 

"Mr.  Herring  had  the  place  just  before  I 
did.  When  Mr.  Herring  was  appointed  super- 
intendent at  the  penitentiary,  be  was  going  to 
move  to  Hantsrille,  and  he  called  me  np  and 
told  mt  that  there  was  a  good  pasture  there; 
if  I  wanted  it,  that  I  could  get  it  He  was  ap- 
pointed superintendent  under  Oov.  Campbell 
in  1907.  He  told  me  about  that  pasture  before 
he  left.  He  moved  shortly  after  he  was  ap- 
pointed superintendent  Then  I  wrote  to  Mr. 
Kelly,  and  Mr.  Herring  wrote  to  Mr.  Kelly. 
Tea;  I  paid  for  It  I  was  renting  it  from  Mr. 
Kel^.  I  never  heard  of  aaj  one  else  (daintng 
that  land  while  I  liad  It.  This  pasture  went 
right  np  to  that  little  ficM  over  there.  Mr. 
Ketly  told  me  he  was  claiming  something  like 
200  acres  In  there.  He  spoke  to  me  three  dif- 
ferent times  about  fencing  the  land  aoutfa  of 
that  road.  He  said  he  wanted  to  make  a  trade 
with  me  to  fence  it.  I  told  him  I  didn't  have 
time.  And  tiien  next  year  I  rented  it  from 
him  again,  and  he  told  me  again  that  he  wanted 
to  get  me  to  fence  it;  but  we  kept  putting  it 
off  and  never  did  msike  any  trade.  While  I 
had  that  land  I  was  using  it  as  a  pasture.  I 
kept  tiie  fences  up.  It  was  in  the  agreement 
ttiat  I  was  to  keep  the  fences  and  have  it  for 
BO  much  money.  None  of  the  Wilsons  ever 
had  anything  to  do  with  that  land  while  I 
had  It" 

Defendants  have  resided  on  the  old  Sam- 
uel Calhoun  homestead  on  the  east  end  of 
the  l,00Oacre  tract  ever  since  their  mar- 


■ft  apart  to  her  In  this  verbal  iwrtltloiw '  rioge  In  They  have  claimed  all  of 
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said  tract  east  of  the  line  fixed  aa  the  divi- 
sion line  between  the  Calhotm  and  Mont- 
gomery heirs,  and  have  held  actual  posses- 
sion for  more  than  ten  years  before  this  salt 
was  filed  to  some  portions  of  the  land  claim- 
ed by  plaintiffs  In  this  suit,  but  the  exact 
quantity  and  a  definite  descrlptlra  of  the 
portions  so  occupied  bgr  them  !b  not  shown 
by  the  record. 

Under  appropriate  assignments  of  error 
the  appellant  assails  all  of  the  material  find- 
ings of  fact  and  conclusions  of  law  upon 
which  the  Judgment  of  the  trial  couit  Is 
based.  It  would  serre  no  useful  purpose  to 
set  out  or  discuss  the  assignments  In  detail. 
The  judgment  Is  based  primarily  upon  the 
conclusion  that  the  partition  deed  between 
the  heirs  of  Samuel  Calhoun  did  not  convey 
to  Mrs.  Kelly  any  portion  of  the  817  acres 
of  land  now  claimed  by  the  defendants  on 
the  east  end  of  the  l.OOO^cre  tract. 

[I]  This  conduslon  cannot  be  sustained 
under  any  recognized  mie  for  the  construc- 
tion of  written  Instruments,  nor  upon  any 
reasonable  inference  that  can  be  drawn  from 
the  facts  shown  by  the  nndlspoted  evidence. 
The  language  of  the  deed  la  free  from  am- 
biguity. It  conveys  to  Mrs.  Kelly: 

"200  acrea  In  Madison  cotrnty  in  said  state, 
being  a  part  of  the  John  Montgomery  headright, 
and  on  the  north  line  thereof,  being  that  part 
of  said  Montgomery  sarvey  set  apart  to  Samuel 
CalhODD  in  tha  partition  between  the  beirs  of 
John  Montgomery  and  the  heirs  of  Samael  Cal- 
houn, and  including  all  that  part  of  said  bead- 
Tight  so  set  apart  to  said  heirs,  except  617 
acres  herein  set  apart  to  Mrs.  Ella  Wilaon." 

This  language  Is  plain,  and  there  Is  noth- 
ing In  it  to  raise  any  doubt  or  uncertainty 
as  to  the  location  of  the  land  Intended  to  be 
conveyed.  When  by  the  aid  of  undisputed 
evidence  we  se^k  to  apply  this  description  to 
the  land  In  controversy,  no  doubt  or  uncer- 
tainty arises  as  to  the  Identity  and  location 
of  the  land  intended  to  be  conveyed.  As  be- 
fore shown,  the  undisputed  evidence,  a  por- 
tion of  which  Is  a  judgment  record,  shows 
in  the  partition  between  the  heirs  of  John 
Montgomery  and  Samuel  Calhoun  a  tract  of 
817  acres  off  the  east  end  of  a  1,000-acre 
tract  on  the  John  Montgomery  bead  right 
was  set  apart  to  the  Calhoun  heirs.  This 
817-acre  tract  lies  along  the  north  line  of 
the  Montgomery  survey.  Mrs.  Wilson  had 
her  home  on  the  east  end  of  this  817-acre 
tract  at  the  time  this  deed  was  executed,  and 
Mrs.  Kelly  owned  other  land  adjoining  the 
north  line  of  the  Montgomery  survey.  The 
tract  conveyed  to  Mrs.  Wilson  on  the  Mont- 
gomery survey  referred  to  In  the  description 
of  the  tract  conveyed  to  Mrs.  Kelly  la  de- 
scribed as  follows: 

"S17  acres  In  Madison  coonty.  In  the  state  of 
Texas,  being  part  of  the  John  Montgomery 
headright  in  said  county,  including  the  eastern 
part  of  the  land  owned  by  the  said  S.  Calhonn 
in  said  headright  survey,  except  a  lO-at:^*  'tv- 


vey  set  apart  to  Louis  Oalhoun  by  tlw  wffl  of 
said  decedent.'* 

The  clear  and  unmistakable  purpose  and 
intention  of  the  parties,  as  expressed  In  this 
Instrument  and  interpreted  by  the  situation 
and  circumstances  shown  by  the  undisputed 
evidence,  was  to  convey  to*  Mrs.  Wilson  617 
acres  of  the  817-acre  tract  to  include  her 
home  on  the  eastern  portion  of  the  tract, 
and  ponvey  to  Mrs.  Kelly  the  remainder  of 
the  tract  adjoining  the  north  line  of  the 
survey  and  near  the  other  land  owned  by 
her. 

[2]  There  being  no  ambiguity  on  the  £ace 
of  the  deed,  and  none  arising  when  the  de- 
scription therein  crattained  la  applied  to  the 
land,  it  Is  not  cmnpetent  In  a  suit  of  this 
character  to  show  by  extrinsic  evidence  that 
other  land  than  that  described  in  the  deed 
was  Intended  to  be  conveyed.  Thompson  v. 
Langdon,  87  Tex.  254,  28  S.  W.  831;  Chew 
V.  Zwelb,  29  Tex.  Civ.  App.  311.  69  S.  W. 
207;  Hamman  v.  San  Jacinto  Rice  Co.,  229 
S.  W.  1008,  recentiy  decided  by  thU  court. 

[3]  But,  regardless  of  this  rule,  there  la 
no  evidence  In  this  case  tending  to  show 
that  the  parties  to  this  deed  did  not  Intend 
to  convey  the  land  clearly  and  unambigu- 
ously described  In  the  deed.  The  learn- 
ed trial  Judge  based  his  conclusion  that  this 
deed  did  not  convey  to  Mrs.  Kelly  the  land 
claimed  by  plaintiff  In  this  suit  on  the  re- 
cital in  the  deed  before  set  oat  as  to  the 
prevloiis  verbal  partition  and  the  previous 
possession  of  and  control  of  the  property  by 
the  heirs  under  sucb  partition,  and  the  evi- 
dence showing  the  possession  and  claim  by 
Mrs.  Kelly  to  the  200  acres  In  the, northwest 
corner  of  the  400-acre  tract  In  reaching 
the  conclusion  that  this  200  acres  was  the 
land  intended  to  be  conveyed  by  the  deed, 
he  evidoitly  overlooked  the  fact  that  the 
verbal  partition  referred  to  In  the  deed  la 
there  stated  to  have  been  made  in  1874,  and 
the  further  fact  that  the  verbal  partition 
under  which  Mrs.  Ktily  took  possession  of 
the  200  acres  on  the  400-acre  tract  Is  shown 
by  the  undisputed  evidence,  includlns  the 
testimony  of  defendant  J.  B.  Wilson,  to  have 
been  In  1872  or  1871.  prior  to  the  final  set- 
tlement of  the  suit  of  the  Montgomery  heirs 
before  referred  to,  and  that  after  sucb 
tlement  Mrs.  Kelly  abandoned  poasc— Ion 
and  claim  to  said  200  acres. 

At  the  time  this  psrtitlon  deed  was  ex- 
ecuted the  Calhoun  heirs  owned  no  ladd  In 
the  400-acre  tract,  and  the  only  land  owned 
by  them  on  the  Montgomery  survey  was  the 
817  acres  on  the  east  end  of  the  1,000-acre 
tract  which  had  been  set  aside  to  them  by 
the  Judgment  In  the  suit  Just  mentioned,  and 
which  was  clearly  referred  to  and  Identified 
by  the  partition  deed.  When  the  verbal 
partition  was  made  In  1871  or  1872  by  the 
Calhoun  heirs,  they  only  partitioned  817 
acres,  which  was  seven- tw elf  tlis  oC  the  1,400 
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acres  that  liad  been  adjudged  to  tbem  in 
the  Bult  of  the  Montgomery  heirs;  but  the 
817  acres  then  partitioned  were  not  taken 
off  the  east  end  of  the  1,000-acre  tract  as 
the  Judgment  in  the  suit  ctirected.  and  It  is 
perfectly  apparent  from  the  undisputed  evi- 
dence that  after  this  Judgment  was  affirmed 
by  the  Supreme  Court,  and  the  original  Judg- 
ment, whldi  had  been  destroyed  by  Are,  was 
substituted,  and  the  817  acres  off  the  east 
end  of  the  1.000-acre  tract  had  been  set 
apart  by  two  of  the  commissioners  of  parti- 
tion, and  the  Hue  dividing  it  from  the  land 
Bet  aside  to  the  Montgomery  heirs  fixed  and 
established,  the  former  verbal  partition  of 
the  seven-twelftba  of  the  1,400  acres  of  land 
im  the  Montgomery  rarvey  owned  by  the 
Calhoun  heirs,  which  partitioned  portions 
of  the  land  they  were  not  entitled  to  under 
tbe  Judgment,  was  rescinded,  and  it  was 
agreed  that  Mrs.  WUson  and  Mrs.  Kelly 
should  take  their  respective  017  and  200 
acres  out  of  the  817  acres  designated  in  the 
Jndgmoit  and  set  aside  bf  the  commissi  on- 
ers of  partition  to  the  Calhoun  estate. 

This  change  in  the  original  agreement  for 
partition  in  no  way  affected  the  other  Cal- 
txonu  heirs,  and  Mrs.  Wilson  and  Mrs.  Kdly 
each  received  the  same  quantity  of  land  that 
had  been  given  them  by  the  original  parti- 
tion. So  far  as  the  balance  of  the  large  es- 
tate wlilch  was  partitioned  by  this  deed  was 
concerned,  the  original  verbal  partition  was 
apparently  conflnned;  but  there  Is  no  room 
■  to  doubt  that  there  was  a  second  verbal 
agreement  as  to  the  division  of  this  Mont- 
gomery land,  whi<ih  partitioned  that  por- 
tlon  of  the  land  awarded  to  the  Calhoun  es- 
tate by  tbe  final  Judgment  in  the  suit  be- 
tween it  and  tbe  Mcmlfeomery  belrs. 

HbeaB  condusiona  require  a  reversal  of 
tbe  Judgment  of  t3ie  court  btfow,  and,  but 
for  the  state  of  the  record  upon  the  issue 
of  limitation,  we  would  here  render  the  Judg- 
ment that  should  have  been  rendered  below. 

[4, 1]  Aa  before  pointed  out,  the  evidence 
shows  that  BOme  portion  or  portions  of  the 
land  conveyed  to  plaintlfTs  ancestor  by  the 
partition  deed  has  been  claimed  and  oc- 
cupied by  the  defendants  for  more  tiian  ten 
years  before  this  suit  was  filed.  The  plain- 
tifT  having  record  title  to  all  of  the  land 
claimed  by  him,  and  being  in  actual  posses- 
ion by  tenants  of  a  portion  thereof,  his 
constructive  possession  extended  to  all  of 
the  land,  except  that  actually  occupied  by 
the  defendants.  There  Is  no  evidence  In  the 
record  from  whidi  we  can  determine  the 
quantity  of  land  so  held  by  defendants  or 
definitely  describe  it.  and  the  case  must  be 
remanded  for  further  trial  on  this  Issue. 
'  Tt  Is  therefore  ordered  that  the  Judgment 
of  the  court  below  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the 
trial  court  to  render  Judgment  for  the  plain- 
tiff for  all  the  land  In  controversy,  excqiit 


such  portion  or  pwtions  thereof  as  defend- 
ants may  show  titta  to  under  their  plea  of 
limitation. 

Beversed  and  remanded,  with  Instrao- 
tions. 


SAMMONS  V.  CULPEPPER  it  al. 
(Ne.  BOSS.) 

(Court  of  GMl  Appeals  of  Texas.  Galveston. 
June  13,  1921.) 

Lmnilwi  and  tenant  «=923 1  (8)— Evldeiwt  heM 
Insvfflcieat  to  show  tenaat  liable  for  rest. 

Evidence  in  an  action  for  rent  held  not  to 
support  judgment  for  plaintiff,  in  that  it  failed 
to  prove  that  defendant  was  in  possessioQ  of 
the  property  at  the  time  charged,  or  that  there 
was  an  agreement  for  rent  at  a  stipulated  sum 
per  month. 

Apiwal  from  Harris  County  Court ;  Boy  F. 
Campbell,  Judge. 

Action  by  Mrs.  J.  M.  Culpepper  and  anoth- 
er against  J.  C.  Sammons.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Beversed 
and  remanded. 

Homer  Stephenson  and  John  M.  Cobb,  both 
of  Honrton,  for  appellant. 

Hutcbeson,  Bryan  ft  Dyess  and  Grorer 
Bees,  all  of  Houston,  tor  app^lees. 

GRATES,  J.  In  this  cause  the  appellees, 
who  were  plaintiffs  below,  sued  the  appellant 
for  rent  for  the  use  of  a  certain  building  In 
the  town  of  Goose  Creek,  Tex.,  during  the 
first  four  months  of  tbe  year  1919,  charging 
that  he  was  at  the  time  of  the  suit  In  pos> 
season  of  it,  that  he  had  entered  on  the 
property  under  a  contract  of  lease  with  plain- 
tiffs, contracting  to  pay  them  therefor  the 
sum  of  $60  per  month,  and  in  h»c  verba 
further: 

"That  thereafter,  1^  agreement,  the  monthly 
rental  of  said  property  was  reduced  to  ¥35 
per  month;  that  the  defendant  has  occupied 
said  premises  under  a  rental  contract  for  the 
months  of  January,  February,  March,  and  April, 
1919,  and  according  to  the  terms  of  the  cnntract 
under  which  he  has  said  property  is  obligated 
to  pay  plaintiffs  therefor  tbe  sum  of  $85  per 
month,  or  the  total  aum  of  $140." 

Oa  trial  before  a  Jury  upon  a  special 
Issue  submitted  to  It  by  the  court,  Judgment 
for  $150^86  was  rendered  against  the  defend- 
ant below,  and  he  prosecutes  this  appeal  His 
contention  here  Is  that  the  evidence  Is  In- 
Bufficleut  to  support  the  Judgment  rendered, 
and  we  thlnh  the  position  Is  well  taken. 

Tin  proof  utterly  failed  to  show  that  ap- 
X>ellant  was  In  possession  of  tbe  property  at 
the  time  <tf  the  suit,  or  that  he  had  used  or 
be«i  In  possession  of  it  during  any  part  of 
the  four  mmths'  period  for  whlcli  this  re- 
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corery  of  Tent  vas  allowed ;  iBdeed*  there  Is 
no  showing  that  there  was  even  any  audi 
use  or  occupancy  during  any  portlMi  ot  the 
entire  year  of  1919. 

The  appellees  In  argument,  however,  still  say 
they  at  least  proved  a  month  to  month  con- 
tract for  rent  at  the  rate  of  $35  per  mimth, 
and  did  not  have  to  also  show  actual  oc- 
cupancy, since  there  was  no  evidence  of  a 
termination  of  such  tenancy  as  much  as 
one  month's  notice,  etc. 

Aside  from  Its  departure  from  their  al- 
legations, the  further  trouble  with  this  con- 
clusion Is  that  It  likewise  was  not  established. 
Mr.  Culpepper  himself  distinctly  limited  the 
$85  reduction  In  the  rent,  which  arrangement 
be  testified  be  made  or  directed,  to  the  time 
daring  which  the  strlie>at  Goose  Oreek 
lasted — that  Is,  only  a  brief  time  from  No- 
vember, 1917.  He  testified  there  was  no  such 
agreement  extending  beyond  that  time, 
although  for  some  time  after  the  strike  was 
tilled  off  appellant  continued  to  pay  and  he 
to  accept  $35  per  month.  This  falls  far  abort 
of  indicating  that  appellant  was  still  obli- 
gated to  pay  an  indefinite  month  to  month 
contract  a  rental  of  $35  per  month  as  late  as 
from  January  to  April,  inclusive,  of  1919. 

Tbe  judgment  is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 


VAN  VELZER  v.  STRYKER.    (No.  8032.) 

(Oottrt  of  OMl  Appeals  of  Texas.  Oslvestrnk. 

May  10,  1921.) 

1.  Estoppel  ^s>93(l)— Owoer  of  ear  oot  ostop- 
pod  from  assortlRi  olalm  agalnt  paroliasar, 
theiBh  he  stood  by  utf  saw  ropaira  muU  la 
food  faith. 

In  a  snit  to  recover  title  and  possession  of 

an  automobile  purdiaBed  by  defendant  from  one 
balding  it  under  a  daimant's  bond,  thongli. 
plaintiff  saw  repairs  made  by  defendant  at  a 
heavy  expense  and  in  good  faith,  believing  the 
machine  to  belong  to  him,  and  knew  defendant 
waa  laboring  under  such  belief,  and  allowed 
him  to  complete  such  repairs  before  asaertlDg 
bis  claim,  plaintiff  is  not  estopped  from  ai- 
serdng  claim  to  tbe  aQtomobQe. 

2.  Sequestration  ®=^I5— Owner  of  automobile 
entitled  to  recover  value  of  ou  while  with- 
held  by  purchaser  under  olalmanfa  bond. 

The  owner  of  an  automobile  withheld  from 
him  by  a  purchaser  under  a  claimant's  bond  is 
entitled  to  recover  tbe  value  of  its  use  withheld 
from  him  by  such  purdtaaer. 

3.  Sequestration  ®=»I5— Roeovory  for  ear  di> 
nialsheii  by  valH  of  repairs  pomitteri  by 

plaintiff  owner. 
In  suit  to  recover  title  and  possession  of 
an  aatomobile  porcbased  by  defendant  from  one 
holding  it  under  a  daimant's  bond,  where  it 


appeared  that  plaintiff  saw  the  repairs  which 
were  made  by  defendant  at  a  heavy  e^ensa 
and  in  good  faith,  believing  the  macliine  to  be- 
long to  him,  and  that  defendant  was  laboring 
under  euch  belief,  and  allowed  him  to  complete 
such  repairs  before  asserting  his  claim,  judg- 
ment for  plaintiff  owner  for  the  value  of  the 
use  of  the  automobile  will  be  diminished  by  the 
cost  itf  repairs. 

Error  from  Harrtt  Oomty  Goort;  Oeo.  D. 

Sears,  Judge. 

Suit  by  A.  C.  Van  Velzer  against  A.  B. 
Stryker.  Judgment  for  defendant,  and  idaln- 
tiff  brings  error.   Reversed  and  rendered. 

A.  0.  Van  Telser,  ct  Houston,  for  plaintiff 
In  error. 

Obarlea  Murfdiy,  ot  Housbm,  for  defend- 
ant In  error. 

LANE,  J.  This  suit  was  instituted  on  the 
16th  day  of  March,  1916,  by  appellant,  A. 
C.  Tan  Telzer,  against  appellee,  A.  B.  Stryk- 
er, to  recover  tbe  title  and  possession  of  a 
certain  automobile  of  the  estimated  value  of 
$200^  and  for  $2  per  day  for  the  use  of  same 
from  the  1st  day  of  January,  iSlti,  until  re- 
turned to  plalntifC. 

This  is  the  third  trial  of  thlB  cause.  Upon 
the  first  trial  judgment  was  for  defendant, 
Stryker,  and  upon  appeal  the  Judgment  was 
by  this  court  reversed  and  the  cause  remand- 
ed. The  opinion  of  this  court  on  that  ap- 
peal Is  reported  in  188  S.  W.  723. 

Upon  the  second  trial  Judgment  was  for 
the  plaintiff.  Van  Vdzer,  and  upon  ai^eal 
that  Judgment  was  by  the  Beaumont  Court  of 
Civil  Appeals  reversed  and  the  cause  re- 
manded, because  the  trial  court  failed  to  file 
Its  flndlnsi  of  fact  and  conclusions  of  law 
upon  tbe  request  of  tbe  defoidant  Tbe 
opinion  on  that  appeal  la  reported  in  212  S. 
W.  674. 

On  the  19th  day  of  November,  1919,  after 
the  Judgment  had  been  reversed  by  the  Beau- 
mont Ck>urt  of  Civil  Appeals,  plaintiff  filed 
his  second  amended  petition,  whereby  he 
sues  for  tbe  automobile  and  for  $745^  the 
alleged  value  of  the  use  of  same. 

Defendant,  Stryker,  answered  by  general 
denial,  and  by  q>ecially  pleading  that  if  the 
automobile  was  the  property  of  Van  Velzer 
he  is  estopped  to  claim  same:  First,  because 
one  McKenzle,  the  vendor  of  appellant,  Van 
Velzer,  who  formerly  owned  the  automobile 
and  who  sold  the  same  to  Van  Velzer,  had, 
prior  to  his  sale,  sued  the  Houston  Motorcar 
Company,  who  were  In  possession  of  the  au- 
tomobile, for  the  same ;  that  In  such  suit  he 
(McKcnzie)  recovered  Judgment  and  by  vir- 
tue of  such  Judgment  had  the  sheriff  of  Har- 
ris county  to  take  possession  of  the  automo- 
bile; that  one  McEee,  who  set  up  claim  to 
the  automobile,  thereupon  filed  his  claim- 
ant's bond  and  oath  and  tbe  automobile  was 
delivered  to  him ;  that  thereafter  McKenzle 
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sued  McKee  and  his  bondoinen  and  recovered 
jndgmeot  for  tbe  automobile,  or  for  its  value 
In  the  event  the  automobile  could  not  be  re- 
covered; tliat  during  the  pendency  of  the 
last-named  suit  HcKee  Bold  and  delivered 
Uie  - automobile  to  one  Smith,  who  Iwught  In 
good  faith  without  notice  of  McKen^e's 
claim;  that  thereafter  Smith  sold  to  one 
A.  E.  Lundell,  and  that  Lundell  sold  to  ap- 
pellee, Stryker,  both  of  wh^m  were  without 
notice  of  the  claim  of  McKende,  and  that, 
by  reason  of  his  suit  and  the  judgment  en- 
tered In  his  favor  against  McEee  and  tola 
bondsmen,  McKenzie  had  elected  to  stand  by 
such  Judgment  and  was  thereby  estopped  to 
further  claim  the  automobile  as  against  ap- 
pellee, Stryker;  second,  because  after  Van 
Velzer  learned  that  Stryker  had  the  autcono- 
bile,  and  knew  that  be  was  in  good  faith 
claiming  the  aame,  and  knew  that  be  was 
having  the  same  repaired  at  a  heavy  ez- 
pense,  he  gave  Stryker  no  notice  of  bis  claim 
but  suffered  him  to  have  such  repairs  made 
upon  the  automobile. 

He  prayed  that  Van  Velzer  be  denied  any 
recovery  whatever,  but  that,  in  the  evmt 
Judgmrait  be  against  him  in  tevor  of  Van 
VelEer,  he  have  judgment  over  against  A  B. 
Lundell,  from  whinn  he  pvrcliaaedt  for  any 
socb  mm  as  may  be  adjudged  against  blm  in 
favor  of  Van  Velzer. 

A.  BL'  Lundell,  who  was  made  a  party  de- 
fendant by  appiellee,  Strykw,  made  no  an* 
swer. 

The  undisputed  evidesoe  shows  the  follow- 
ing fiftcU: 

One  B,  D.  McKende  was  the  owner  of  the 
automobile  In  1918.  BaSd  antomoMle  was 
foond  by  him  in  the  possession  of  the  Hou- 
ton  Motorcar  Exdiaiige.  On  the  ISth  day  of 
February,  1914,  McEende  brought  suit 
against  said  exchange  for  the  automobile, 
and  at  the  time  caused  a  writ  ot  sequestra- 
tion to  issue,  under  whldi  the  sheriff  of  Har- 
ris county  took  possession  of  the  automobile^ 
On  the  4tti  day  of  March,  1914,  the  salt  of 
MeEensle  v.  Houston  Motorcar  Btzebange 
was  called,  for  trial,  and,  upon  a  disclaimer 
being  entered  by  the  exchange,  Judgment 
was  entered  against  it  In  favor  .of  Mc- 
Kenzle  for  the  automobiI&  On  Uie  16th  day 
of  May,  1914,  one  H.  McKee  filed  a  claimant's 
oath  and  bond*  and  the  antomot^e  was  de- 
livered to  him  by  the  sheriff  on  the  X9th  day 
of  May,  1914.  E.  D.  McEenzie  did  not  Join 
litsue  with  the  claimant,  H.  McEee,  under  the 
provisions  of  the  statute  ^whlcb  provides  for 
the  trial  of  die  rUchts  of  property  taken  un- 
der a  claimant's  bond,  bnt  on  the  29th  day 
of  May,  1014,  he  brought  suit  against  H.  Mc- 
Kee and  the  sureties  on  hte  dalmant's  bond 
fbr  ttie  title  and  possession  of  ttie  autom(H>ile 
and  for  dunages,  and  iwayed  tbmt.  It  nld 
car  could  not  be  fbund  and  retomed  to  faim, 
be  have  Jodgmrat  against  tlie  principal  and 
snietiea  tor  fSGO,  the  alleged  valUe  of  the 
antomoUlSw   During  tha  pendency  o^  that 


suit,  to  wit,  on  the  16th  day  of  July,  1914. 
H.  McKee  sold  and  delivered  the  automobile 
to  one  Smith.  On  the  15th  day  of  January, 
1916.  the  case  of  McEenzie  v.  H.  McKee  et 
al.,  on  the  bond  was  tried  and  resulted  In  a 
Judgment  for  McEenzie  against  H.  McEee 
for  the  title  and  possession  of  the  automobile 
and  against  H.  McEee  as  principal  and  F. 
B.  Seedman,  Jake  Marti,  T.  B.  Nicholas,  and 
H.  BlBsonnet  as  sureties  for  ¥121.50  as  dam- 
ages, and  for  $260  If  the  automobile  was  not 
delivered  to  him  (McEenzie),  and  for  writ  of 
possession  and  execution.  On  the  4th  day  of 
February,  1914,  McEenzie  sold  the  automo- 
bile to  plaintiff,  Von  Velzer,  who  had  acted 
as  McKenzIe's  attorney  In  all  of  the  suits. 

On  the  12th  day  of  February,  1914,  A.  E. 
Lundell,  acting  for  Smith,  who  bought  from 
McEee,  sold  and  delivered  the  automobile  to 
appellee.  A.  B.  Stryker,  who  bought  in  good 
faith  without  notice  of  the  adverse  claim  of 
Van  Velzer.  Some  time  daring  the  month  of 
March,  1915,  appellee,  Stryker,  had  the  au- 
tomobile overhauled  apd  repaired  at  a  con- 
siderable cost  to  him.  While  the  repairs 
were  being  made,  appellant,  Van  Velzer,  saw 
the  automobile  and  observed  that  such  re- 
pairs were  being  made,  and  made  claim  to 
the  sam^  but  waited  until  such  repairs  were 
completed  and  paid  for  by  Stryker  t>efore  he 
made  known  to  him  that  he  (Van  V^zer) 
claimed  the  automobile. 

Both  B.  D.  McEutde  and  appellant.  Van 
Velzer.  testified  that  McEenzie  had  sold  the 
automobile  to  Van  Velzer,  and  no  one  testi- 
fied to  the  contrary. 

The  cause  was  tried  before  a  Jury  upon 
the  special  issues,  in  answN  to  which  they 
found:  First,  that  the  reasonable  value  of 
the  antmnobtle  at  the  time  apprise,  Stryker, 
purchased  it  was  $100;  seomd,  that  after 
appellant.  Van  Velzer,  saw  the  automobile  at 
the  garage  wh«re  It  was  being  repaired,  re- 
pairs of  the  value  of  |25  were  made  theretm ; 
third,  that  when  Van  Telser  first  saw  the 
automobile  in  the  garage,  and  saw  that  It 
was  being  repaired,  he  knew  that  it  was  the 
one  be  had  purchased  fiwn  McEmzie,  and 
knew  that  Stryker  was  having  It  repaired, 
and  that  had  Van  Vehser  told  Stryker  that 
he  (Van  Velser)  dalmed  the  automobile 
Stryker  would  not  have  continued  to  repair 
the  same ;  fourth,  that  the  value  of  the  use 
and  hire  of  the  aut<»H)bl1e  from  March,  1916, 
to  date  of  the  trial  was  93JJ50. 

Upon  the  answers  of  the  Jury  being  re- 
turned into  court  both  Van  Velzer  and  Stryk- 
er filed  their  respective  motions  for  Jndg- 
meat  in  their  favor.  Whereupon  the  court 
rendered  Judgment  decreeing  that  Van  Velzer 
take  nothing  by  his  salt  and  that  A.  B. 
Stryker  take  nothing  by  his  action  against 
A  B.  Ltmdell,  and  Uiat  both  Stryker  and 
Lundell  go  h«ice  without  day.  Fnnn  this 
Judgment  Van  Velzer  has  appealed. 

Appellant  contends,  first,  that  the  court 
wred  in  not  rendering  Judgment  in  hla  favor 


Digitized  by  Google 


148 


^  SOUTH  BGPOBTEB 


for  the  value  of  the  automobile,  as  foand 
by  the  jury,  becauee  It  was  shown  by  the 
UDdisputed  and  uncontradicted  evidence  that 
he  was  the  owner  thereof  and  entitled  to  te- 
coTer  Its  value. 

This  contmtlon,  we  think,  should  be  sus- 
tained. In  his  answer  the  defendant,  Stryk- 
er,  recites  as  facts  the  matters  and  things  as 
found  by  the  court,  incladii^  those  relating 
to  the  suit  and  judgment  of  McKenaie  v.  lie* 
Kee,  and  then  alleged  as  follows: 

"And  that  thereafter,  on  or  about  the  4tb 
day  of  February,  1914,  McKenzie,  without  hav- 
ing the  posseaaion  of  said  automobile,  or  even 
knowing  ita  whereabouts,  executed  a  bill  of  Bfle 
of  said  automobile  to  plaintiff,  who  neither  had 
possesaion  of  said  automobile,  and  who  had 
been  the  attorney  for  said  HcKenile  in  all 
of  his  Bulta." 

These  allegations  unquestionably  admit 
that  the  automobile,  which  was  placed  in  pos- 
session of  McKee  by  McKenzie  and  for  which 
McKenzie  sued  McKee,  was  sold  by  McKenzie 
to  appellant.  Van  Velzer.  Therefore  appel- 
lee should  not  now  be  heard  to  say  that  there 
were  certain  ciPcumstances  shown  which 
would  have  justified  the  trial  Judge  In  find- 
ing that  the  automobile  was  not  in  fact  sold 
by  McKenzie  to  appellant,  Van  Velzer,  and, 
besides,  both  McKenzie  and  appellant  tes- 
tified that  the  automobile  was  so  sold,  and 
their  testimony  was  not  contradicted  the 
testimony  of  auy  witness. 

The  admission  of  appellee,  as  well  as  the 
undisputed  evidence,  shows  that  appellant 
was  the  owner  of  the  automobile,  and  it  fol- 
lows that  be  wap  entitled  to  judgment  for 
Its  value  as  found  by  the  jury,  unless  he 
was  estopped  by  reason  of  the  matters  and 
things  allied  by  appellee  as  constituting  an 
estoppel. 

[1]  We  held  upon  a  former  appeal  of  this 
cause  (188  S.  W.  724)  that  the  matters  plead- 
ed by  appellee  would  not  estop  appellant 
from  asserting  bis  claim  to  the  anttxnobLle, 
and  we  see  no  reason  to  recede  from  sacb 
holding. 

Having  h«ld  ttiat  judgment  should  have 
been  rendered  In  favor  of  aj^lant  for  tbe 
value  of  tbe  automobile  under  the  admitted 
and  undi^nited  facts,  there  remains  only  to 
be  detennined  the  question  aa  to  what  Judg- 
ment should  be  rendered  upon  the  answmi  ol 
the  Jury  to  the  Issues  submitted  to  them. 

[2,  8}  Assuming  then,  as  we  must  and  as  we 
have  found,  that  the  automobile  was  owned 
by  aiv^lant,  Van  Velzer,  and  that  he  was 
entitled  to  recover  Its  value,  we  must  further 
hold  that  he  was  entitled  to  the  value  of  Its 
use  whidi  was  withheld  from  blm  by  vppA- 
lee,  Stryker,  which  the  Jury  found  to  he 
$37.S0.  We  further  hold»  however,  that  In 
view  of  the  finding  of  tbe  jury  that  appellee, 
Stryker,  had  expended  $26  In  making  repairs 
on  tbe  automobile,  by  reason  of  tbe  t&ct  that 
Van  Velzer  fiilled  to  Inform  him  of  bla  claim 


to  tbe  same  after  he  (Van  Velaer)  had  found 
the  same  in  his  possession  and  knew  that 
such  repairs  were  being  made,  said  sum  of 
$25  so  expended  by  appellee,  Stryker,  should 
be  deducted  from  the  sum  of  $37.60  found 
by  tbe  jury  as  the  value  of  the  use  of  the  au- 
tomobile, leaving  a  balance  due  Van  Velzer 
of  the  said  sum  of  $37.60,  of  $12JiO. 

It  is  shown  by  tbe  record  that  after  Van 
Velzer  had  found  the  automobile  in  the  ga- 
rage, and  after  the  repairs  mentioned  above 
had  been  made  theretm,  be  sued  out  a  writ  of 
sequestration,  by  virtue  of  which  the  sheriff 
took  possession  of  the  automobile,  and  that 
thereafter  the  automobile  was  delivered  to 
appellee,  Stryker,  nptm  his  r^levln  bond, 
signed  by  hlms^  aa  principal  and  by  Lee 
N.  HaU.  N.  Stryker.  and  XL  M.  Blggen  aa  bla 
sureties. 

In  view  of  the  facts  and  conclusions  stated, 
we  have  reached  the  furthw  conclusion  that 
the  Judgment  of  the  trial  court  should  be 
reversed,  and  that  Judgment  should  be  here 
rendered  in  favor  of  appellant.  Van  Velzer. 
against  appellee,  A,  B.  Stryker,  and  his 
sureties  as  such  for  the  sum  of  $112.50,  and 
that  If  the  automobile  is  returned  to  tbe  sher- 
iff the  value  thereof,  as  may  be  found  and 
determined  by  said  officer.  If  any,  shall  be 
credited  upon  such  judgment  In  the  manner 
and  condition  as  provided  by  articles  7107 
and  7108,  Venum's  Sayle^  GlTll  Statutes; 
and  It  Is  so  ordered. 

It  is  further  ordered  that  appellee,  Stryk- 
er, have  Judgmoit  over  against  A.  E.  Lundell 
for  the  sum  of  $100 ;  same  being  the  amount 
of  the  Judgment  rendered  in  favor  of  Van 
Velzer  against  Stryker  as  the  value  of  the 
automobile  sold  by  Lundell  to  blm. 

Reversed  and  rendered. 


C.  L.  SMITH  OIL  CO.  v.  R1GQ8. 
(No,  7201.) 

(Court  of  OivU  Appeals  of  Tezaa,  Galveston. 
June  14,  1916.  On  Rebearim^  May  24, 
1921.) 

I.  Master  and  jservant  ^288(II)~Atsain|i- 
tfoa  of  risk  by  Inexperlaaoed  anl  youthful  flr«- 
mas  Injurail  by  explosion  of  btller  hiM  for 
J-ry. 

Id  an  action  for  InJnrleB  to  a  fireman  from 
the  -explosion  of  boiler,  the  question  whether 
the  plaintiir,  who  was  16  yean  of  age  and  in- 
experienced, assumed  the  risk  of  employer's 
negligence  in  using  salt  water  in  the  boiler,  in 
failing  to  provide  a  water  glass  on  boiler  to 
indicate  the  amount  of  water,  and  in  permitting 
the  steam  gauge  to  become  defective,  held  for 
the  Jury. 

Z  Mnter  and  servant  «si2l7(l)— Risk  of  an- 
kaewn  danger  not  aasanad, 

A  servant  never  assnmes  the  risk  of  con- 
ditions of  irtdch  he  Is  ignorant  and  is  not  charg- 
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cd  with  knowledge  of,  nor  of  conditlonB  of  wUcb 
he  has  knowledge,  imless  he  may  reaBonably 
apprehend  or  appreciate  the  danger  incident 
to  ndi  conditlonB. 

On  Rehearing. 

3.  Daaages  «=s>(32(l4)  —  $5^00  vflrrilet  for 
permaneat  iajarlu  to  nervous  q^ton  omI 

eyesight  held  not  exeesslve. 
$5,000  Terdict  for  injnriea  to  fireman  ana- 
taitied  in  explosion  of  boiler  permanently  af- 
fecting his  nervous  syetem,  causiog  him  to  suf- 
fer from  neurasthenia,  and  permanently  af- 
feoting  his  eyesight,  producing  a  zigzag  aeDBii- 
tion  after  use  of  eyes  for  a  short  period,  held 
not  excessive. 

i^tpeal  from  District  Oonrt,  Hanis  Coun- 
ty; Ctaas.  E.  Ashe.  Jn^. 

Action,  by  Jesse  Rlggs  against  the  C.  L. 
Smith  Oil  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Judgment  was 
reversed,  and  questions  certified  to  the  Su- 
preme Court.  On  remand  after  answer  to 
questions  (230  S.  W.  139).  Affirmed. 

Hnnt,  Myer  &  Teagle,  oC  Honston,  for  ap- 
pelant 

Carothera  &  Brovn,  of  HoaMon,  tor 
peUee^ 

IiANB,  X  This  snlt  was  broagbt  by  Jesse 
RlggB,  a  minor,  by  his  mother,  S.  J.  Rlggs, 
Bgalnit  the  defendant;  C.  X*.  Smith  Oil  Com- 
pany, to  recorer  damages  for  personal  In- 
Juiies  alleged  to  Iuto  beai  suffered  by  him 
by  reastm  of  the  exploslim  <tf  <me  of  appel- 
lant's boflers  which  was  being  fired  by  Jesse 
Rlggs  at  the  time  of  sudi  explorton.  For 
cause  of  action  plaintiff  alleged  as  fonowa: 

"Tbat  almost  two  months  prior  to  the  Slst 
day  of  October,  1A18,  the  plaintiff,  a  minor  16 
years  of  age  and  Inexperienced,  was  empl<ved 
by  the  defendant  as  a  helper  on  one  of  its  drill- 
ing rigs  at  Ooose  Greelt,  Harris  county,  Tex., 
and  plaintiff  continued  in  such  employment  until 
the  Slst  day  of  October,  1913.  at  which  time 
be  was  injured,  as  will  be  hereafter  set  forth, 
while  he  was  engaged  In  the  performance  of  his 
duties  to  the  defendant,  his  employer,  and  act- 
ing within  the  scope  of  his  employment.  That 
on  the  80th  day  of  October,  1913,  defendant's 
driller  and  foreman  in  diarge  of  aaid  rig  di- 
rected and  ordered  the  plaintiff  to  Are  the 
steam  boiler  on  said  rig  that  night  in  the  ab- 
sence of  the  regular  fireman,  and  plaintiff  fired 
said  boiler  from  about  7  o'clock  tbat  night  until 
about  5  o'clorlc  the  following  morning,  at  which 
time  said  boiler  exploded,  seriously  injuring  the 
plnintiif,  as  will  be  hereafter  act  fortli. 

'TThat  at  the  time  of  said  explosion  of  Raid 
boiler  and  for  some  time  prior  thereto  the  de- 
fendant had  been  using  salt  water  in  said  boH- 
er,  instead  of  fresh  water,  a  aupply  of  wUeh 
fresh  water  was  available.  That  there  was  no 
water  glass  on  this  boiler,  and  plaintiff  bad  to 
resort  to  the  lift-np  gauge  to  determine  the 
•mount  of  water  in  said  boiler,  and,  with  the 
water  that  was  being  used,  it  was  impossible  to 


distiognisb  the  water  and  foam  in  said  lift-ap 
gauge,  and  it  was  impossible  to  determine  with 
any  degree  of  accuracy  the  amount  of  water  in 
■aid  boiler.  That  defendant  had  also  permitted 
the  steam  gauge  on  said  boiler  to  become  diolc- 
ed  op,  defective,  and  out  of  repair  and  not  in 
worldng  order,  and  It  was,  on  this  aceoont.  im- 
posture for  a  person  flring  said  boOer  to  de- 
termine irith  any  degree  of  acenraey  t^e  amount 
of  steam  pressnre  on  said  boUer.  That  in  ad- 
dition thereto  the  defendant  had  permitted  tiie 
safe^  or  blow-off  valve  on  said  boUer  to  he- 
come  detective  and  out  of  order  and  to  remain 
so,  and  on  this  account  said  safety  valve  had 
become  stuck  and  would  not  work,  and  the  ex- 
cess of  steam  coald  not  escape.  That  the  de- 
fendant knew  of  these  defects  or  coald  have 
Imown  of  same  if  it  had  used  ordinary  care  to 
discover  same,  and  the  defendant  knew  that  on 
acconnt  at  said  defects  it  was  very  dangerous 
to  operate  said  boiler,  but  the  plaintiff  did  not 
know  of  these  defects  and  did  not  understand, 
on  account  of  bis  inexperience  and  youth,  the 
danger  of  attempting  to  fire  said  boiler  in  its 
said  condition.  That  the  nse  of  salt  water 
greatly  Increased  the  danger  of  operating  said 
boiler,  and  greatly  increased  the  tendency  of 
said  safety  valve  to  become  stuck  snd  out  of 
order,  and  greatly  increased  the  danger  of  op- 
erating said  boiler  without  an  adequate  water 
gauge  and  Increased  the  difficulty  of  deter- 
mining t^e  amoant  of  water  in  said  boiler  by 
means  of  the  lift-op  gauge,  and  the  use  of  such 
water  greatly  increased  the  tendency  of  the 
steam  gauge  to  get  out  of  order  and  rendered  It 
much  more  dangerous  to  operate  said  boiler 
without  an  adequate  steam  gauge.  That,  In 
addition  thereto,  the  defendant  had  wholly  fail- 
ed to  provide  any  system  whereby  those  operat- 
ing the  drilling  rig  whi^  used  the  steam  gen- 
erated by  said  boiler  were  required  to  notify 
the  fireman  operating  said  boiler  before  they 
abut  off  the  steam  from  said  drilling  rig  and 
thus  increased  the  pressure  on  said  boiler. 
Tbat  immediately  before  said  boiler  exploded 
said  drilling  crew  shut  off  the  steam  from  said 
rig  and  greatly  Increased  the  pressure  on  said 
boiler,  bnt  plaintiff  did  not  know  that  said  steam 
had  been  shut  off,  aa  the  Increased  pressure 
was  not  Indicated  by  the  steam  gauge,  and  the 
pressure  could  not  be  relieved  by  the  escape 
valve,  which  was  out  of  order.  That,  In  ad- 
dition thereto,  the  walls  of  said  boiler  had  been 
weakened  by  the  nse  of  siud  salt  water,  and 
it  had  thus  been  rendered  more  dangerous. 
That  an  of  these  facts  were  known  to  the  de- 
fendant, or  could  have  been  known  to  It  If  It 
had  used  ordinary  care,  but  they  were  onlniown 
to  the  plaintiff. 

"That  the  operation  of  said  boiler  and  the 
firing  of  same  under  the  facts  and  drcumstanc- 
es  above  set  forth  was  a  dangerous  occupation, 
as  the  defendant  knew  or  should  have  known, 
and  the  plaintiff  was  a  totally  inexperienced 
boy  and  unaware  of  said  dangers  and  bow  to 
avoid  them,  as  defendant  also  knew,  but  de- 
fendant, its  agents,  servants,  and  employes, 
failed  entirely  to  warn  plaintiff  of  said  dangers 
and  how  to  avoid  them. 

"That  the  defendant,  Its  agents,  servants,  and 
employfis,  were  negligent  and  careless  In  the 
following  respects,  to  wit:   (a)  In  using  salt 
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water  in  said  boiler  instead  of  fresh  water;  (b) 
in  failisir  to  provide  said  boUer  with  a  water 
glass  to  indicate  the  amount  of  water  in  said 
boiler;  (c)  in  permittinf  Mid  steam  gauge  to 
become  eboked  np,  out  of  repair,  defective,  and 
not  Id  working  order;  (d)  in  permitting  the 
safetr  or  blow-ofE  valve  on  said  boiler  to  be- 
come  and  remain  defective,  stnck,  and  out  of 
working  order;  (e)  in  failing  to  provide  an  ade- 
quate system  for  warning  the  fireman  when  the 
steam  was  to  be  cut  from  the  drilling  rig  and 
the  pressure  on  the  boiler  increased;  (f)  In 
permitting  the  walls  of  the  said  boiler  to  be- 
come weakened  by  the  acti<m  of  said  salt  water; 
ud  (g)  in  fafUng  to  warn  the  plaintiif  of  the 
dangera  of  said  work  and  of  handling  said  boiler 
in  ita  said  condition,  and  of  how  to  avoid  such 
dangers.  That  the  said  acts  of  negligence  on  the 
part  of  the  defendant,  its  agents,  servants,  and 
employes,  and  each  of  said  acts  and'  omissions, 
were  the  direct  and  proximate  cause  of  the 
plaintiff's  injuries  as  hereinafter  set  forth. 

"That  by  reason  of  said  explosion  the  plaintiff 
was  thrown  about  10  feet  and  was  burned  and 
scalded  all  over  bis  face  and  arms  and  over  bis 
back,  particularly  Ua  left  kidney,  and  plain- 
tiflCa  legs  were  badly  burned  and  scalded.  That 
plaintitTs  left  ankle  and  ankle  joint  were  badly 
burned,  and  aidd  ankle  was  permanently  in- 
jured. That  as  a  result  thereof  plaintiff  has 
very  poor  use  of  said  ankle  and  will  continue 
to  have  poor  use  thereof  at  all  times  hereafter. 
That  plaintiff's  kidneys  were  injured  by  said 
bnms,  and  plaintiff  will  probably  have  kidney 
trouble  therefrom  at  all  times  hereafter.  That 
the  calf  of  plaintiff's  right  leg  waa  severely 
braised  and  permanently  injured;  that  plaintiff 
waa  also  struck  In  the  head  by  some  object 
thrown  1^  said  exidoaion,  and  his  head  waa 
thereby  injured;  that  plaintiff's  whole  nervous 
system  has  been  shocked  and  permanently  in- 
jured, and  aa  a  result  of  his  said  injuries  the 
plaintiff  is  now  suffering  and  will  continue  at 
all  times  hereafter  to  suffer  from  neurasthenia. 
That  plaintiff  was  confined  to  bis  bed  for  18 
days  and  suffered  and  wUl  continue  to  suffer 
great  mental  and  physical  pain  and  anguish,  and 
that  plaintiff's  at^ty  to  earn  a  livelihood  has 
been  permanentiy  impaired.  That  by  reason  of 
the  foregoing  facts  the  plaintiff  has  been  dam- 
aged in  the  sum  of  f 10,000." 

The  defendant  by  Its  answer  admitted  that 
at  the  time  plaintiff,  Jesee  Biggs,  was  in- 
jured he  was  a  boy  of  oflly  18  years  of  age 
and  inexperienced  in  firing  boilers;  that  be 
had  been  employed  by  appellant  about  2 
months  before  the  injury  as  a  helper  on  one 
of  its  drilling  rigs;  that  at  the  time  of  his 
Injury  he  was  employed  to  fire,  and  was  In 
fact  firing,  one  of  appellant's  boilers  at 
night;  that  on  the  night  of  the  injury  de- 
fendant's foreman  In  charge  of  Its  drilling 
rig  directed  and  ordered  the  plaintiff,  Jes.'^e 
Riggs.  to  fire  said  boiler,  and  that  while  he 
was  firing  said  boiler  it  exploded.  Defend- 
ant denied  that  Its  boiler  which  exploded 
was  defective,  or  that  salt  water  was  used 
therein  as  alleged  by  plaintiff;  but  It  says 
that,  if  such  was  true.  It  did  not  know  that 
such  defects  existed,  or  that  It  could  have 
kno>«&  thereof  by  the  exercise  of  ordinary 


care  on  its  part  It  tortbtf  pleaded  c<m* 
tributory  negligmce  and  Msumed  ri^  on 
the  part  of  plaintiff. 

By  supplemental  petition  plaintiff  denied 
all  the  defenses  pleaded  by  the  defendant. 

The  case  was  tried  before  a  Jury  upon  spe- 
cial Issues,  and  In  answer  thereto  it  found : 
First,  that  defendant  used  salt  water  In  its 
boiler  and  that  such  act  was  negligence ;  sec- 
ond, that  the  use  of  salt  water  was  one  of 
the  direct  and  proximate  causes  of  the  ek- 
plosion;  third,  that  defendant  was  negli- 
gent in  not  having  a  water  glass  on  the  boil- 
er to  Indicate  the  amount  of  water  in  the 
boiler,  and  in  permitting  the  steam  gauge 
on  the  boiler  to  become  choked  up,  out  cf 
repair,  defective,  and  out  of  workhtig  order 
at  the  time  of  the  explosion,  and  In  permit- 
ting the  safety  or  blow-off  valve  to  become 
defective,  stuck,  and  out  of  working  order 
at  the  time  of  said  explosion,  and  that  all  of 
these  defects  contributed  to  and  were  con- 
curring causes  which  resulted  in  the  explo- 
sion of  said  boiler;  fifth,  that  the  opera- 
tion and  firing  of  said  boiler  under  the  facta 
and  clrcnmatancee  shown  by  the  evldrace 
was  a  dangerous  occupation,  and  that  plain- 
tUf,  Jesse  Ri^s,  was  not  warned  of  bu<^ 
danger  by  defendant,  its  agents  or  employ^ 
and  how  to  avoid  the  same,  and  that  such 
failure  on  the  part  of  defendant  or  Its  agents 
to  warn  plalntUE  directly  contributed  to  his 
Injury;  sixth,  that  Jesse  Rlggs  did  not  have 
sufficient  intelllgeDce  and  capacity  to  com- 
prehend and  appreciate  the  danger  of  said 
boiler  exploding  on  account  of  the  use  of 
salt  water,  or  on  account  of  the  defects  in 
said  boiler,  at  the  time  he  was  put  to  work 
firing  the  same;  seventh,  that  the  risk  of 
said  boiler  exploding,  under  the  facts  and 
circumstances  of  the  case,  was  not  a  risk 
and  danger  ordinarily  incident  to  the  occupa- 
tion of  a  fireman,  and  that  plaintiff  did  not 
assume  the  risk  of  injury  from  said  boiler 
exploding;  eighth,  that  plaintiff  tcnew  of 
the  absence  of  the  water  glass  and  other  de- 
fects of  said  boiler  at  the  time  he  fired  the 
same,  but  did  not  know  and  appreciate  the 
danger  of  operating  the  same  under  such 
conditions,  and  that  such  danger  was  not  ob- 
vious to  a  person  of  plaintiff's  age  and  dis- 
cretion; ninth,  that  plaintiff  should  recover 
the  sum  of  $5,000  for  his  injuries. 

Upon  such  findings  of  the  Jury  Judgment 
was  rendored  for  plaintiff  against  defend- 
ant for  $5,000. 

Appellant's  first  assignment  of  error  Is  as 
follows: 

"The  court  erred  in  permitting  the  witness 
Dr.  Ross  to  testify  that  the  plaintiff's  main 
trouble  was  going  to  be  with  his  eyes,  and  in 
testifying  that  plaintiff  was  unable  to  read 
steadily,  and  after  reading  a  little  bit  it  woold 
become  blurred,  and  that  there  woold  be  a 
zigzag  sensation,  and  in  testifying  that  there 
was  a  nerve  weakening  in  eyes;  defendant  ob- 
jecting to  all  such  testimony  because  the  same 


Digitized  by  Google 


Tex,)  O.  L.  SMITH  OIL  CO.  V.  BIGGS  151 

{283  &W.) 

was  irretcTaiit  and  imaaterial,  and  because  '  and  not  to  any  organic  disease  of  the  eye  itself. 


there  was  no  aUesatioos  in  any  ot  the  plead- 
ings to  put  the  defendant  on  notice  that  the 
plaintiff  would  claim,  or  was  claim  iny,  any  in- 
jory  to  hia  eyes." 

Appetlant's  contention  Is  tbatt  wbere  dam- 
ages actnallT  sostalned  do  not  neceasarUT 
result  from  the  Injnriea  alleged,  and  are  con- 
seqnently  not  Implied  by  law*  plafnttfl 
must  all^  the  particular  damage  which  he 
BUBtalned,  for  notice  thereof  to  the  defend- 
ant, otherwise  the  plaintiff  will  not  be  per- 
mitted to  give  evidence  of  It  on  the  trial,  or 
to  recover  for  Injuries  not  alleged;  that, 
while  It  may  be  snffldent  to  sped^  the 
main  fiicts,  yet  If  It  Is  attempted,  as  In  this 
oase,  to  paitkularlze  the  Injuries  arising 
from  the  principal  one,  all  the  injuries  for 
which  recovery  la  sou^t  should  be  alleged, 
to  enable  proof  to  be  made  thereof;  and 
that  It  was  error  for  the  court  to  permit 
proof  of  the  injuries  to  plaintiff's  eyes  as  no 
such  Injury  was  alleged. 

Appellee  contends  that  his  allegation  that 
"plalntifF'a  whole  nervous  system  has  been 
shocked  and  permanently  injured,  and  as 
a  result  of  his  s&Id  Injuries  the  plaintiff  Is 
now  suffering  and  will  continue  at  all  times 
thereafter  to  suffer  from  neurasthenia,"  In 
the  absence  of  special  exception,  Is  sufficient 
to  admit  evidence  of  the  injury  to  his  eyes. 

The  authorities  support  the  contention  of 
appellant,  and  are  against  the  contention  of 
appellee.  Campbell  v.  Cook,  86  Tex.  at  page 
632, 26  S.  W.  486, 40  Am.  St.  Kep.  878;  South- 
em  Pac.  Co.  V.  Martin,  98  Tex.  822.  83  K.  W. 
675;  ny.  Co.  v.  Sinton,  109  S.  W.  »42 ;  Wells 
Fargo  &  Co.  Express  Co.  v.  Boyle,  89  Tex. 
Civ.  App.  865.  87  8.  W.  164;  Texas  State 
Fair  V.  Marti,  30  Tex.  Civ.  App.  132,  69  S. 
W.  432. 

FlftlnUff  particularized  his  Injuries,  stat- 
ing that  he  was  scalded,  burned  over  his  left 
kidney,  left  ankle,  and  ankle  joint;  that  he 
would  probably  have  kidney  trouble  from  the 
hums;  that  the  calf  of  his  left  leg  was 
bruised  and  permanently  Injured ;  that  he 
was  struck  on  the  head  by  some  object;  that 
his  whole  nervous  system  had  been  shocked 
and  permanently  Injured;  and  that  as  a  re- 
sult the  plaintiff  was  suffering  and  would 
continue  to  suffer,  from  neurasthenia. 

There  was  no  allegation  that  his  eyes  or 
eyesight  was  impaired,  nor  was  there  any 
allegation  that  impairment  of  vision  or  In- 
Jury  to  the  eyes  is  the  usual  necessary  re- 
sult of  neurasthenia. 

Dr.  F,  R.  Ross,  witness  tor  plaintiff,  was 
permitted  to  testify,  over  dofe9idaut*8  objec- 
tion, as  follows: 

"I  th!nk  the  boy's  main  trouble  is  going  to 
be  with  his  eyes.  There  woe  an  Inability  on 
bis  part,  when  I  examined  him,  to  read  stead* 
ily;  he  tired  easily.  At  the  beginning  he  could 
read,  very  readily,  but  then  after  reading  a  lit- 
tle bit  it  would  become  blurred  and  be  would 
have  a  aitsag  senaatioiw  all  doe  to  exhaustion, 


but  just  simply  to  that  nerve  weakness  and 
fatigue.  That  also  cauBed  him  to  have  head- 
aches, and  then  when  it  comes  to  the  mental  part 
of  it,  be  was  unable  to  apply  himself  as  readily, 
I  mean  to  any  test  or  to  his  work,  or  reading  or 
writing,  or  az^thing  that  he  set  himself  to  do; 
he  could  not  do  so  readily  as  he  did  prior  to 
these  Injuries  that  he  had  received." 

The  defendant  objected  to  all  of  this  tes- 
timony for  the  reason  that  there  was  no  al- 
legation In  the  pleadings  which  set  up  In- 
jury to  the  eyes,  and  nothing  to  put  defend- 
ant on  notice  that  such  injuries  would  be 
proven  or  damages  claimed  therefor. 

In  the  case  of  Wells  Fargo  &  Co.  Express 
V.  Boyle,  39  Tex.  Civ.  App.  366,  87  S.  W.  164, 
it  is  held  that  an  allegation  of  the  petition 
that  plaintiff  was  Injured  In  the  head,  spine, 
and  nerves  was  insufficient  to  warrant  the 
admission  of  evidence  of  Injury  to  his  eyes 
and  eyesight 

In  Texas  State  Fair  r.  Marti,  supra,  thi, 
court  said: 

'"On  the  trial  plaintiff  was  permitted  to  prov  i 
that  Mrs.  Marti  was  injured  internally,  and 
that  her  groins  and  ovaries  were  affected.  Thli 
evidence  was  objected  to  on  the  ground  that  no 
such  injuries  were  alleged  in  the  petition.  Tbii 
objection  was  overruled,  and  exceptions  dub 
reserved.  We  find  that  the  testimony  waa  Ira* 
properly  admitted." 

The  allegations  of  tiie  petition  concerning 
the  alleged  injuries  of  Mra.  Marti  read  thus : 

"That  her  head,  back,  side,  arms,  and  stom- 
ach were  seriously  injured,  and  ber  nervous 
system  greatly  shocked.  *  *  '  It  Is,  of 
course,  well  settled  that  no  injuries  can  be  prov- 
ed except  tbose  alleged,  and  because  thla  mle 
was  not  observed  on  tfae  trial  hereof  the  Judg- 
ment must  be  reversed." 

The  authorities  dted  and  many  others  sup- 
port the  contention  of  appellant  that  the 
evidence  complained  of  was  not  admissible. 
We  therefore  sustain  said  assignment  No.  1. 

The  jury  found  that  plaintiff,  Jesse  Rlgga, 
a  boy  of  16  years  of  age,  did  not  have  the  in- 
telligence, capacity,  and  discretion  to  compre- 
hend and  appreciate  the  danger  incident  to 
flrlng  a  boiler  in  the  omdltlon  the  one  In 
question  was  shown  to  have  been  and  In 
which  salt  water  was  used.  Appellant  as- 
signs such  finding  as  hb  second  assignment 
of  error. 

[1]  We  think  the  evidence  was  amply  suf- 
ficient to  support  snch  finding,  i^pellant 
admits  the  allegatl(ms  of  section  2  of  appel- 
lee's petition,  wherein  it  la  alleged  that  ap- 
pcOlee,  Jesse  Rl|sa.  was  a  boy  of  16  years  of 
age  and  inexperioiced  In  the  firing  and  oper- 
ating a  boiler  at  the  time  of  the  Injury.  The 
undisputed  evidence  shows  that  said  boiler 
was  defective  aa  alleged  by  plaintiff,  and 
that  salt  water  was  used  therein,  and  that 
the  use  of  salt  water  In  such  boiler  as  the 
one  In  auestlon  was  dangerous ;  that  no  one 
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warned  Jesse  Biggs  of  such  danger,  or  how 
to  guard  again&t  danger  by  reason  of  such 
defects  In  said  bofler.  Jesse  Riggs  testified: 

"I  did  not  know  the  necessitj  for  a  water 
glaM.  *  *  *  X  knew  ther  were  asing  salt 
water,  •  •  •  but  I  bad  not  heard  any  one 
say  anything  about  the  danger  of  using  salt 
water.  I  bad  never  worked  on  a  boiler  where 
the  top  valve  was  out  of  order.  *  ♦  ♦  I  did 
not  know  anything  about  the  dangers  of  using 
salt  water  in  a  boiler  before  I  was  injured. 
*  *  *  I  had  nerer  before  fired  a  boiler  that 
did  not  have  a  water  glass  on  it.  X  didn't  tUnk 
about  all  that;  in  fact  I  never  had  enough  ex- 
perience to  realisa  the  danger  there  was  in  a 
boiler." 

Thla  evidence  stands  undisputed. 

[2]  A  stf  vant  never  assumes  the  risk  <^ 
condlticms  of  which  he  Is  Ignorant  and  1b 
not  charged  with  knowledge  of,  and  not  then 
unless  be  may  reasonably  a^rehoid  or  ap- 
preciate the  danger  incident  to  siuh  condi- 
tion. The  fiict  that  the  servant  knew,  or 
ought  to  have  known,  that  there  was  some 
danger  does  not  excuse  the  master  If  the 
danger  was  greater  ttien  the  servant,  In  the 
exercise  of  due  care,  had  reason  to  antldpate. 
Wood's  Master  and  Servant,  {  387,  p.  776; 
Orange  Lumber  Co.  v.  EIUh,  105  Tex.  363, 
ISO  S.  W.  682;  Stalworth  v.  Gulf  Bef.  Co.. 
m  8.  W.  767.  Tb6  seccmd  ass^ment  Is 
overruled. 

What  has  been  said  with  reference  to  ap- 
pellant's second  assignment  will  also  apply 
to  Its  third  and  fourth  assignments,  and  for 
the  same  reason  given  for  overruling  assign- 
ment No.  2  we  overrule  assignments  Nos.  8 
and  4. 

Assigmnent  No.  5  Insists  that  the  sum  of 
$5,000  damage  as  found  by  the  jury  was  ex- 
cessive, etc.  In  view  of  the  fact  that  the 
judgment  rendered  must  be  reversed  for  the 
reasons  given  under  the  first  assignment,  it 
It  not  necessary  to  decide  tne  question  here 
presented.  For  the  error  committed  by  the 
court  In  admitting  the  testimony  of  Dr.  Ross, 
complained  of  by  the  first  assignment,  the 
judgment  of  the  trial  court  la  rerersed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

On  Rehearing. 

At  a  former  term  of  this  court  we  conclud- 
ed that,  as  the  plaintlflf  bad  alleged  several 
specific  injuries  to  his  person  by  reason,  of 
the  accident  complained  of  and  had  not  al- 
leged any  injury  to  his  eyes,  It  was  error  for 
the  trial  court  to  permit  the  plalntiCE'a  at- 
tending physician  to  testify  that  his  princi- 
pal Injury  was  to  his  eyes,  and  having 
reached  such  conclusion,  and  because  of  the 
admission  of  such  testimony,  we  reversed 
the  judgment  of  the  tria!  court  and  remanded 
the  cause  for  retrial.    Pending  a  motion  for 


rehearing  by  appellee,  we  certified  to  the 
Supreme  Court  (230  S.  W.  130)  the  question 
as  to  whether  or  not  the  testimony  com- 
plained of  was  admissible  under  the  general 
all^tlcm: 

"That  plalntHTs  wlurte  nervous  system  has 
been  shocked  and  permanently  injsred,  and  as 
a  result  of  his  said  injuries  the  plaintiff  is  now 
suffering  and  will  continne  at  all  times  hereafter 
to  suffer  from  neurasthenia." 

The  Supreme  Court  In  answer  to  such 
question  answered  that  sudi  testimony  was 
admissible,  stating: 

"Under  the  medical  testimony  set  out  in  the 
certificate,  plaintiff  was  suffering  and  would 
continue  to  suffer  from  traumatic  neurasthenia, 
which  was  a  derangement  of  the  nervous  sys- 
tem, and  the  condition  of  plaintiff's  eye  was 
botii  a  symptom  and  a  result  of  traqmatic  neu- 
rasthenia"—citing  H.  &  T.  C.  Co.  V.  Hanks, 
68  Tex.  Civ.  App.  298,  124  S.  W.  138;  Ft. 
Wortii  &  B.  O.  Bv.  Co.  v.  White,  61  S.  W.  866. 

It  Is  apparent  that  the  answer  of  the  Su- 
preme Court  Is  "contrary  to  the  conclusion 
reached  by  us  In  our  former  opinion  and  re- 
quires the  granting  of  the  motion  for  re- 
hearing and  an  amrmance  of  the  judgment 
<tf  the  trial  court,  unless  we  can  hold  under 
the  evidence  that  the  judgment  rendered  was 
excessive,  as  Insisted  by  appellant 

[3]  We  have  carefully  examined  the  evi- 
dence relating  to  this  question,  and  are  not 
prepared  to  Bay  tbst  the  amount  awarded 
as  damages  was  excessive.  We  Uier^ore 
affirm  the  Jvdgmoit 

PHILLIPS  V.  PERUE  at  al.    (No.  7741.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
May  27,  1021.) 

I.  Appeal  asd  error  «s»877(^)  ~  latarveaer 
held  not  entltM  to  ralsi  qaastloa  sot  af- 
fecting falm. 

In  action  by  creditor  of  forrign  insurance 
company  to  subject  deposit  made  with  the  State 
Treasurer  under  Rev.  St.  1911,  art.  4080,  to 
payment  of  the  debt,  the  ^petintendent  of 
Insurance  of  the  state  In  wUdi  the  company 
was  organised,  acting  as  liquidator  of  the  com- 
pany, after  intervening  in  such  action  as  claim- 
ant of  the  securities  deposited,  could  not,  on 
appeal  from  judgment  directing  distribution  of 
proceeds  of  sale  of  securities  to  plaintiff  and 
other  creditors  who  had  intervened  iii  the  ac- 
tion, and  denying  the  claim  of  such  Superintend- 
ent of  Insurance,  qnestion  the  suffidency  of 
the  notice  required  tiy  the  trial  court  for  the 
intervention  of  proper  daimsnts  or  the  suffi- 
ciency of  the  proof  in  reference  to  a  number 
of  the  claims  for  which  recoveries  were  allowed, 
in  the  absence  of  a  showing  that  their  claims 
had  not  exhausted  the  deposit,  since  the  deposit 
was  for  the  primary  benefit  of  the  Texas  cred- 
itors, and  such  Superintendent  of  Insorance  of 
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other  state,  In  th«  absence  of  racb  abovfaig, 

had  no  interest  to  be  affected. 

2.  Appeal  and  error  ®=>I79(l)-^aMtIon  urg- 
ed on  appeal  hold  aot  suOletently  raised  In 
trial  ooart. 

In  action  against  insolvent  forelsn  insar- 
ance  company  by  a  creditor  to  subject  deposit 
of  securities  made  with  State  Treasurer  under 
Rev.  St.  1911,  art.  40^10,  to  payment  of  the 
debt,  in  which  a  receirer  was  appointed  and 
other  creditors  were  directed  to  file  daima, 
questions  as  to  whether  snffident  notice  was 
required  by  the  court  for  the  intervention  of 
proper  claimants  and  as  to  the  sufficiency  of 
proof  in  reference  to  a  number  of  allowed 
claims  were  not  aTaHable  on  appeal  where  there 
was  no  pleading  or  proof  that  any  persons  en- 
titled to  participate  in  the  fund  were  not  be- 
fore the  court,  or  complaint  by  such  persona 
themaelvea. 

Appeal  from  District  Ooart,  Walker  Ooan- 
ty;  B.  A.  Berry,  Judge. 

Action  by  Sarah  Perne  and  others  against 
the  Casualty  Company  of  America,  In  which 
a  receiver  was  appointed,  and  Jesse  S.  Phil- 
lips, Superintendent  of  Insurance  of  the 
State  of  New  York,  as  liquidator  of  the  Cas- 
ualty Company  of  America,  and  others  In- 
tervened, Judgment  for  plaintiff  and  some 
of  the  Interveners  against  the  defendant  and 
the  recover,  and  directing  that  the  named 
Intervener  take  nothing,  and  named  inter- 
vener appeals.  On  remand  after  answer  of 
the  Suprene  Court  to  questloiui  certified  to 
it  (229  S.  W.  MB).  Afflrmefl. 

Dean,  Humphrey  &  Powell,  of  Huntsvllle. 
and  Chas.  S.  Whitman,  Olarence  0.  Fowler, 
and  Albert  Feeee,  all  of  New  York  City,  tar 
appdUant 

Geo.  T.  Bm^fcsa  and  J.  J.  Bckford,  both  of 
Dallas,  0.  M.  Gnreton,  Alty.  Gen.,  O.  W.  Tay- 
lor, Asst  Atty.  Gen.,  A.  T.  McKlnn^,  of 
Hnntsrllle,  and  Hill  &  Hill,  of  Houston,  for 
appellees. 

GRAVES,  J.  Casualty  Company  of  Amer- 
ica, a  corporation  organized  under  the  Tn- 
snrance  I^w  of  the  state  of  New  York 
(Consol.  Laws,  c.  2S),  to  do  a  fidelity,  guar- 
anty, and  Infiurance  business,  qualified  in 
1914  to  do  business  in  the  state  of  Texas  and 
made  a  depoMt  of  $50,000  in  securities  with 
the  Treasurer  of  the  state  of  Texas,  under 
arHclo  4930,  Revised  Statutes  of  Texas  1911. 

While  Its  permit  to  do  business  In  Texas 
did  not  expire  until  February  28,  1917,  It 
withdrew  from  the  state  on  December  6, 
1916,  surrendering  its  right  to  do  business 
In  Texas,  but  leaving  the  d^oslt  with  the 
State  Treasurer  as  before. 

On  May  4,  1917,  by  virtue  of  section  63  of 
the  Insurance  Law  of  the  state  of  New  York 
and  of  an  order  pursuant  thereto  entered  In 
the  Supreme  Court  of  New  York  county, 
Jesse  8.  Pbilllin,  Superintendent  of  Insur- 


ance of  the  state  of  New  York,  became  vest- 
ed, as  liquidator,  with  title  to  all  the  com- 
pany's property. 

On  June  16, 1917,  Sacah  Perue  commenced 
this  action  against  the  Casualty  Company 
in  the  district  court  of  Walker  county,  Tex., 
for  the  sum  of  $1,800.  the  action  being  based 
on  an  award  by  the  Industrial  Accident 
Board  of  Texas,  which  award  was  based  In 
turn  on  a  compensation  policy  Issued  by  the 
Casualty  Company  to  W.  R.  Qriffln.  She 
sought  by  this  suit  to  subject  the  $50,000 
so  on  deposit  with  the  Treasurer  of  Texas 
to  the  payment  of  her  debt,  allied  that  the 
company  was  Insolvent,  that  a  receiver  had 
already  been  appointed  In  New  York  to  take 
charge  of  Its  assets  there,  and  asked  the 
court  to  appoint  a  receiver  of  the  fund,  prid- 
ing final  adjudication  of  the  cause.  This 
action  was  apparently  taken  piusuant  to  arti- 
cle 2128,  Revised  Statutes  of  Texas. 

On  the  same  day  the  suit  was  filed  there- 
in the  district  court  of  Walker  county,  on 
considering  the  petition,  appointed  W.  C. 
Jones  receiver  of  the  company,  directing 
him,  upon  filing  the  prescribed  bond,  to  take 
possession  of  all  its  assets  situated,  In  the 
state  of  Texas  and  hold  them  subject  to  the 
court's  fnrtho:  orders.  Jones  at  once  qnall- 
fled  and  entoed  upon  his  duties. 

Thereafter  Tartans  parties  intmrened  In 
the  cause,  asserting  Judgments  and  claims 
against  the  Casualty  Company,  and  seeking 
payment  out  of  the  funds  in  the  Treasurer's 
hands.  At  the  September  term,  1917,  the 
court  entered  upon  its  minutes  an  oidor  di- 
recting all  parties  having  claims  against  the 
company  to  intervoie  in  the  suit  by  March 
1.  1918.  This  was  in  effect  extended  by  a 
further  ordw  of  April  18,  1918,  giving  all 
parties  leave  to  intenrene  and  file  additional 
pleadings.  On  this  last-meationed  date,  and 
after  all  the  other  litigants  had  come  In.  J,  M. . 
EJdwards,  the  Treasurer  of  the  state  of  Tex- 
as, intervened  In  the  cause,  wherein  he  al- 
leged that  he  was  custodian  of  the  b<Hids 
deposited  with  him  by  the  Casualty  Company 
of  America  in  order  for  that  company  to  do  a 
fidelity  and  surety  business  in  the  state  of 
Texas.  He  further  recited  that  the  Casualty 
Company,  on  the  5th  day  of  December,  1916, 
withdrew  from  business  In  the  state  of  Tex- 
as, that,  although  It  surrendered  Its  certif- 
icate authorizing  It  to  do  business  in  the 
state  of  Texas,  It  did  not  withdraw  the  secu- 
rities under  article  4932,  Revised  Statutes, 
nnd  that  It  did  not  give  the  required  bond, 
nor  reinsure  its  business,  nor  take  any  other 
action  by  which  It  was  entitled  to  withdraw 
the  securities  deposited  with  him.  He  also 
alleged  that  the  statutes  of  Texas  provided 
no  way  by  which  he  might  execute  the  trust 
Imposed  upon  him  by  article  4930,  and  ten- 
dered the  securities  held  by  him  Into  court 
for  such  disposition  as  the  court  should  find 
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proper  under  the  law  and  facte  of  tbe  case. 
On  tlie  same  day,  the  IStfa  day  of  April, 
1018,  this  Intervention  of  the  Treasurer  was 
eoosidered  by  the  court,  and  Judgment  ren- 
dered that  It  was  necessary  for  the  receiver 
to  have  possession  of  the  securities;  that 
there  was  no  law  by  which  the  State  Treas- 
urer might  collect  the  sums  due  under  the 
securities  in  his  possession,  and  no  law  by 
which  he  was  authorized  to  distribute  the 
'  funds  in  his  possession  applicable  to  the 
present  state  of  afFalrs  of  the  defendant 
Casualty  Company  of  America,  and  there 
was  no  method  by  which  those  entitled  to 
such  funds  might  obtain  same,  except 
through  the  instrumentality  of  that  court; 
that  as  a  consequence  the  Treasurer  should 
turn  the  securities  into  the  registry  of  the 
court  for  delivery  to  the  receiver,  and  he 
himself  be  relieved  of  further  custody  ,of 
them  and  of  the  trust  Imposed  upon  him  by 
the  statutes  with  reference  thereto.  The 
Treasurer  so  delivered  the  fund  or  securities, 
and  thereafter,  though  a  formal  party,  took 
no  further  active  part  In  the  litigation. 

Among  those  above  alluded  to  as  having 
come  Into  the  cause  were  Lena  Baleeterl,  J. 
H.  Langbehn,  and  B.  Q.  Morris,  all  resi- 
dents of  Texas,  who  held  surety  obligations 
o£  the  Casualty  Company,  contracted  in 
Texas,  and  which  had  previously  been  re- 
duced by  the  courts  of  Texas  to  Judgments 
against  It.  Some  39  other  creditors  had 
also  come  In,  setting  up  claims  arising  out 
of  bonds  and  policies  issued  by  the  company, 
which  were  alleged  to  be  of  such  a  nature  aa 
to  oititle  them  to  have  the  same,  or  a  prop* 
erly  pr<q)ortlonate  share  thereof  In  eveat 
the  fund  did  not  fully  meet  all  claims,  paid 
out  of  the  ¥60,000  deposit 

It  Is  not  deemed  essentifd  that  further  do- 
tails  as  to  the  origin  and  character  of  any 
of  these  creditors'  claima  be  here  gone  into. 

Jesse  S.  Phillips,  who,  in  so  far  aa  the  In- 
Burance  laws  of  New  York  and  the  proceed- 
ings bad  thereunder  in  fbe  Supreme  Oonrt 
of  that  state  could  do  so  as  against  Oie  rights 
claimed  herein  under  the  Texas  statutes,  had 
before  the  filing  of  this  suit  In  Texas  been 
vested  with  title  to  all  the  company's  assets 
wherever  dtuated,  including  the  ¥60,000 
d^osit  In  Texas,  and  authorized  to  admin- 
ister them  as  is  usual  with  receivers  of  In- 
solveitt  corporations,  also  Intervened,  claim- 
ing the  deposit  by  vlrtne  of  andt  title  and 
authority  acquired  In  New  Tork,  and  asking 
that  it  be  turned  over  to  him  for  distribu- 
tion in  the  domiciliary  liquidation  and  set- 
tlement of  the  company's  affairs  then  being 
carried  on  in  New  York. 

The  case  was  tried  without  a  Jury,  and  aa 
April  18,  1918,  ttw  court  below  rendered 
Judgment  against  tlie  Casoalty  Company  of 
America  and  W.  0.  Jones,  as  recover  there- 
of, in  favor  of  Sarah  Perue  and  the  42  In- 
tervening creditors  tor  the  several  amounts 
adjudged  to  have  been  provoi  up  by  tb&n. 


directing  Its  receiver  to  take  charge  of  the 
deposited  securities,  which  had  been  turned 
over  to  him  by  the  Treasurer  under  the 
court's  prior  order,  conv&t  them  into  cash, 
and  distribute  the  proceeds  in  the  order 
specified  to  the  plaintiff  and  the  intervening 
claimants,  who  were  divided  into  certain 
classes,  after  paying  fees  of  the  receiver  and 
his  attorneys.  Any  balance  was  to  be  held 
by  the  receiver  subject  to  further  orders  of 
the  court,  and  Jesse  S.  Phillips,  superintend- 
ent, liquidator,  etc.,  was  to  take  nothing. 
From  this  Judgment  Jesse  S.  Phillips  In  the 
capacity  stated  above  has  a^iealed. 

It  will  be  noted  that  while  the  trial  court 
did  not  in  this  Judgment  purport  to  order 
distribution  of  this  fund  under  the  provi- 
sions of  article  4935,  Bevlsed  Statutes  of 
Texus  1911,  providing  in  certain  contingen- 
cies for  payment  by  the  Treasurer  direct,  It 
In  effect  treated  and  administered  the  de- 
posit as  a  trust  fond  for  the  benefit  of  Texas 
creditors  by  its  direction  to  the  Treasurer 
to  turn  the  same  over  to  the  court's  receiver 
for  disbursement  through  that  agency. 

Upon  the  facts  thus  stated,  this  court  at 
a  former  term .  certified  to  our  Supreme 
Court  the  following  questicms : 

"(1)  Was  the  $60,000  deposit,  under  the  pro- 
visions of  article  4930,  Revised  Statutes,  c. 
13,  a  special  or  trust  fund,  upon  which  the 
Texas  creditors  of  the  Casualty  Company  of 
America  bad  a  claim  or  lien  prior  and  superior 
to  any  right,  title,  or  Interest  thetcin  held  by 
Jesse  8.  Phillips,  liquidator,  etc.,  of  the  com- 
pany under  the  laws  of  New  York? 

"(2)  Did  the  court  below  have  authority  to 
appoint  a  receiver  in  Texas  to  become  custo- 
dian of  the  fund  in  place  of  ttie  Treasurer  of 
the  state,  and,  if  so,  was  it  vested  with  the 
further  power  to  order  the  disbursement  tiiere- 
of  through  that  officer  in  the  maniAr  it  did 
rather  than  through  the  Treasurer?" 

By  opinion  delivered  April  0, 1921,  and  filed 
In  this  court  May  IT,  1921  (229  S.  W.  B49). 
the  Supreme  Court  answered  both  thrae  ques- 
tions In  the  afflrmatlTe,  thereby  holding  that 
the  deposit  was  a  trust  fund  to  which  the 
Texas  creditors  of  the  company  had  a  claim 
superior  to  any  right  of  appellant,  Phillips, 
and  that  the  court  below  not  only  had  an^ 
thority  to  appoint  a  receiver  for  it,  but;  as 
directed  In  the  Judgment  there  entered,  to 
order  the  disbursenient  of  the  amount 
through  that  agency  rather  Qian  throng 
the  State  Treasurer. 

We  think  that  holding  determines  adverse- 
ly to  him  the  merits  of  the  appeal  pres^ted 
here  by  appellant,  and  that  the  trial  coorfs 
Judgment  against  him  must  accordingly  be 
affirmed. 

[1,  2]  In  addltlina  to  the  Issues  which 
were  thus  submitted  to  the  Siutreme  Court, 
he  has  attempted  to  raise  In  this  court  ques- 
tions as  to  whether  or  not  sufllclent  noQce 
was  required  by  the  trial  court  for  the  tn- 
terventitm  of  proper  claimants  and  as  to 
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the  snffideDcy  of  the  prcxrf  In  Ecference  to 
.a  number  of  the  claims  for  which  recoTeries 
were  tbere  allowed,  but  we  do  not  think  be 
has  shown  himself  to  be  In  position  to  com- 
plain about  these  matters.  In  the  flrst 
place,  the  deposit  being  for  the  primary 
benefit  of  the  Texas  creditors,  and  the  facts 
here  not  showing  that  their  claims  had  not 
exhausted  it,  he  could  have  no  interest  af- 
fected. In  the  second  place,,  he  nowhere 
pleaded  nor  proved  that  any  persons  entitled 
to  participate  In  the  fund  were  not  before 
tile  court,  nor  are  any  such  persons  them- 
selves complaining;  Indeed,  there  Is  noth- 
ing in  Uie  record  to  indicate  that  any  such 
persons  in  fact  existed. 

No  rererslble  error  being  pointed  out.  all 
aaaignmmts  are  ovaruled,  and  th»  Judg- 
ment  la  affirmed. 

Affirmed. 


CAR0THER8  et  al.  v.  MILLS  tt  «L 
(No.  6200.) 


(Goort  of  OItH  Appeals  of  Texas. 

June  8,  1921.) 


Austin. 


1.  Mim  aiil  mlserala  «s>55(8)-- Term  "nln- 
•raJ  rights"  need  not  be  ss  a  matter  of  law 
eoRStnied  to  Inoluite  oil  and  gas,  espeelaify  as 
It  relates  to  a  deed  OKeeoted  la  IBM. 

WhDe  on  and  gas  are  minerals,  the  term 
"mineral  rlghta"  need  not  be  constmed  to  In- 
elnde  oil  and  gas  ea  a  matter  of  law,  espeeianr 
with  relation  to  a  reaerration  elanae  in  a  deed 
ezeented  in  1809.  when  exploration  for  oil  and 
gas  was  not  so  common  as  at  present. 

2.  Mines  aad  miserals  ga»40  Oelsatl—  wsaa- 
l«fl  «f  ''■Iseral"  deflnsd. 

la  fts  broadeat  and  adentlflc  meaning  a 
mineral  Is  sny  inorganic  spedea  having  a  defl- 
xdte  chemical  composltioo. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Blin- 
eral.1 

8.  MInss  and  minerals  «S9S5(5)— When  qnee- 
tlea  whether  term  *'mlnenl  rigftts"  nsad  In 
a  deed  reservhifl  snoh  rightt  In  popninr  vlnw 
ttf  meaning  mqr  fee  Inqnlred  Into. 

Tf  the  ptfpnlar  and  nsoal  view  of  the  mean* 

Ing  of  the  term  "mineral  rights"  aaed  In  a  res- 
ervation of  such  rights  in  a  deed  was  different 
from  Ita  sdentific  aipiification  when  the  deed 
was  executed,  and  it  la  alleiced  and  proved  that 
the  parties  regarded  it  in  the  former  aense.  in- 
gnlry  may  be  made  as  to  this  intention,  which 
should  control,  rather  than  any  precise  legal 
meaning. 

4.  Mines  and  minerals  «=3SS(8)— Intentfon  te 
Inetnile  oil  and  gas  In  a  reservation  of  min- 
eral rights  In  a  dead  held  for  the  jury. 

Evidence  held  to  present  a  question  for  the 
jury  as  to  whether  parties  to  a  deed  executed 
in  1899  intended  to  include  oil  and  gas  in  a 
reenvation  of  "an  mineral  righta." 


5.  Mines  and  miserals  «=>55(8)  —  Plslstlirt, 
oJalming  that  mineral  rights  reserved  In  deed 
did  not  Indudo  oil  and  gas*  held  bonnd  tn 
show  both  parties  so  anderstoedp  or  that 
flrahtnrt  at  least  so  latnadsd. 

In  a  suit  wherein  plaintiffs  daimed  oQ  and 
gas  was  not  included  in  a  reservation  of  minersl 
rights  in  a  deed  on  which  defendants  claim  right 
thereto.  It  devolved  on  plaintiffs  to  show  that 
both  parties  to  the  deed  mutually  understood 
that  the  phrase  "all  mineral  rights'*  in  such  res- 
ervation should  not  include  oil  and  gas,  or  that 
grantors  at  least  so  intended,  and  it  will  not  be 
sufficient  to  show  that  granteea  alone  bad  no 
intention  that  the  oil  and  gas  should  be  re- 
served. 

6.  Vendor  and  purchaser  ®s>239(l)— Purohas- 
er  wlthoHt  notice  of  tntentloa  to  resnrve  on 
and  gas  held  not  affected. 

Where  a  deed  reserved  "all  minersl  rights," 
a  tturchaaer  from  the  grantee  would  not  be  af- 
fected by  the  intention  of  the  original  parties 
as  to  whether  or  not  the  reservation  ^ould  in- 
clude oil  and  gas,  if  he  In  good  faith  purchased 
without  notice  thereol 

Appeal  from  District  Court,  MUln  Coonty; 
F.  M.  Spann,  Judge: 

Suit  by  S.  M.  Carothers  and  others  against 
J.  J.  Uills  and  others.  Judgment  for  the  de- 
fendants, motion  to  set  aside  verdict  and 
Judgment  and  for  new  trial  overruled,  and 
the  plaintiffs  appeaL  Beversed  and  re- 
manded. 

J.  C.  Darroch,  of  Goldthwalte,  and  W.  W. 
Hair,  of  Temple^  t6r  appellants. 

Wilkinson  &  IfoGan^,  ot  Brownwood,  for 
appelleesL 

BRADT,  J.  Ttie  foUowlng  fair  statement 
of  the  nature  and  result  of  the  suit  Is  taken 
from  appellants'  brief: 

"Plaintiffs  filed  thia  suit  April  15,  1919, 
against  J.  J.  Mills  and  wife  and  H.  W.  Eniclker- 
bocker.  The  case  was  tried  on  May  17,  1919, 
before  a  jury.  After  tbe  conclusion  of  the  evi- 
dence the  court  Instructed  the  jury  peremptori- 
ly to  return  a  verdict  for  the  defendants,  and 
on  said  Instructed  verdict  tbe  court  rendered 
Judgment  on  May  IT,  1919,  In  favor  of  the  de- 
fendants. 

"On  May  17,  1919,  plaintiffs  filed  a  motion 
for  new  trial,  to  set  aside  the  verdict  and  judg- 
ment, which  motion  was  overruled,  and  plain- 
tiffs in  open  court  excepted  and  gave  notice 
of  appeal  to  this  court,  and  In  due  time  filed 
their  appeal  bond,  which  was  duly  approved. 

"The  plaintiffs*  petition  alleged:  That  on 
October  30,  1899,  the  defendants  J.  J.  Mills 
and  wife  conveyed  by  deed  to  Mrs.  S.  H.  Ca- 
rothers, wife  of  S.  M.  Carotfaers,  one  of  the 
plaintiffs,  the  land  In  controversy,  about  1,900 
acres  in  Mills  county,  Tex.,  and  that  all  the 
plaintiffs  were  the  sole  heirs  of  S.  H,  Carothers, 
dec<>a8ed,  and  owners  of  tbe  land.  That  said 
deed  had  written  therein,  tbe  following  clause: 
*It  being  understood  and  agreed  by  and  between 
the  parties  hereto  that  the  said  J.  J.  Mills, 
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grantor  herein,  reserves  all  mineral  rights  on 
said  land,  and  Uie  right  and  privilege  to  work 
same  at  any  time  he  desirea.  He  may  also 
sell  or  transfer  any  part  of  said  mineral  rights.* 
That  by  virtue  of  said  reservation  the  defend- 
ants J.  J.  Hills  and  wife  are  asserting  and 
claiming  ownership  of  all  oil  and  gat  in  said 
land. 

"The  petition  further  alleged  that  J.  J.  Mills 
and  wife,  on  or  about  the  2l8t  day  of  May, 
1918,  did  convey  to  defendant  Knickerbocker) 
by  instrument  in  writing  purporting  to  be  an 
oil  and  gas  lease  on  the  luid  therein  described 
and  mentioned,  for  m  term  of  five  yeara,  the 
lease  to  tfte  said  Knickerbocker  being  1.000 
acres  off  the  north  side  of  the  land  in  contro- 
versy. Petition  further  alleged  that  the  sub- 
stance of  the  terms  of  the  lease  were  for  oil 
and  gas,  laying  pipe  lines,  etc.,  in  the  consid- 
eration of  the  sum  of  $1,000  and  one-eighth  of 
the  oil  produced  and  saved  on  said  leased  prem- 
ises, and  the  sum  of  $1,000  per  year  there- 
after to  be  paid  by  said  Knickerbocker,  at  his 
option  to  said  Mills  in  order  to  keep  the  lease 
alive.  Petition  further  alleged:  That  the  de- 
fendant Knickerbocker  by  virtue  of  said  In- 
strument is  now  daiming  all  the  rights,  priv- 
ileges, and  estate  in  and  upon  said  land  In  and 
to  the  oil  and  gas  in  place  in  and  under  the 
same  which  are  therein  attempted  to  be  con- 
veyed to  him  by  said  Mills  and  wife,  and  is  so 
daiming  the  same  as  against  these  plaintiffs.' 
And  the  petition  of  plaintiffs  further  alleged: 

"  'Plaintiffs  show  to  the  court  that  they  are 
the  surviving  heirs  of  said  Mrs.  S.  H.  Carothers. 
aod  the  owners  of  sud  first  above  described 
tract  of  land,  together  with  all  the  oil  and  gas 
now  in  place  in  and  under  the  same,  or  which 
may  hereafter  be  discovered  in  and  under  the 
same,  during  the  ownership  thereof  by  plain- 
tiffs, of  at  any  time  hereafter;  that  the  above 
reservation  in  deed  from  said  MiUs  and  wife  to 
said  Mrs.  S.  H.  Carothers  is  wholly  InsolEdent 
to  pass  to  and  vest  in  the  said  defendant  Ullla 
and  vite  any  title  to,  daim,  interest,  or  estate 
in  such  oil  and  gaa,  or  in  and  upon  said  land 
for  the  purpose  of  prospecting  for  the  same. 

"  'That  at  the  time  of  the  execution  of  said 
deed  from  defendant  Mills  and  wife  to  said 
Mrs.  S.  H.  Carothers,  containing  said  reserva- 
tions, the  existence,  either  actual  or  probable, 
of  petroleum  oil  and  natural  gas  in  the  portion 
of  the  state  of  Texas  in  which  said  land  is  lo- 
cated was  wholly  unknown  and  unthought  of; 
that  at  said  time  there  had  been  little,  if  any, 
oil  and  gas  produced  in  the  state  of  Texas,  and 
none  whatever  in  the  county  in  which  said  land 
is  located,  or  in  any  county  adjoining  the  same, 
or  in  fact  within  a  radius  of  several  hundred 
miles  from  said  land,  and  said  products  were 
not  being  produced  at  the  time  aforesaid  in  but 
few  localities,  if  any,  in  the  state  of  Texas, 
and  in  but  small  quantities;  that  if  it  shall 
appear  to  the  court  that  petroleum  oil  and 
natural  gas  do  come  within  the  general  desig- 
nation of  mineral,  the  plaintiffs  aay  that  the 
same  were  at  said  time  not  generally  known 
to  be  such,  or  believed  to  be  such,  and  that 
it  was  not  within  the  contemplation  of  the  said 
Mills  and  wife  and  the  said  Mrs.  S.  H.  Ca- 
rothers and  her  said  husband,  S.  M.  Carothers. 
at  the  time  of  the  executing  and  taking  of  such 
conveyance,  that  the  same  should  leaerve  to 


the  grantors  Mills  and  wife  the  oD  and  gaa 
in  and  under  said  land,  or  the  right  to  pros- 
pect the  said  land  for  oil  and  gas,  and  it  was 
not  the  intention  of  the  parties  to  said  con- 
veyance that  th"  title  to  oil  and  gas  should  be 
reserved  to  the  grantors  by  virtue  of  such 
reservations,  or  the  right  to  prospect  for  tbi* 
same ;  that  it  was  only  in  contemplation  of  said 
parties  snd  their  intention  that  there  should 
be  reserved  to  grantors,  by  virtue  of  said  res- 
ervation daose,  the  right  to  prospect  aaid  land 
for  sudi  minerals  as  cold  and  silver  and  cop- 
per. 

"  'Plaintiffs  show  that  the  daim  of  ownership 
on  the  part  of  the  defendants  Mills  and  wife 
as  against  these  plaintiffs  is  wholly  wiUiout 
foundation  in  law  or  in  fact,  and  that  said 
defendants  do  not  own  the  oil  and  gas  in  and 
under  said  land,  or  any  part  thereof;  and  that 
their  purported  lease  to  the  defendant  Knick- 
erbocker is  a  nullity,  and  conveyed  nothing  to 
bun;  that  said  claims  of  the  defendants,  and 
the  recorded  lease  from  the  defendant  Mills 
to  defendant  Knickerbocker,  are  a  doad  upon 
the  titie  of  these  plaintiffs. 

*"^intiffB  further  show  that  In  the  event 
It  shall  appear  to  the  court  that  for  any  rea- 
son the  sidd  lease  to  the  defendant  Knicker- 
bocker is  a  valid  lease  as  against  plaintiffs,  then 
plaintiffs  say  that  they,  and  not  the  defendants 
Mills,  are  entiUed  to  the  rentals  and  royalties 
in  said  instrument  required  to  be  paid  by  the 
defendant  Knickerbocker,  upon  the  terms  and 
conditions  therein  set  forth,  and  that  they  are 
entiUed  to  Judgment  against  the  defendants 
Mills  and  wife  for  the  sum  of  $1,000  paid  by 
said  Knickerbocker  to  said  defendants  as  the 
down  payment  on  said  lease.' 

"Petition  doses  with  a  prayer,  among  other 
thingi,  that  plaintiffs  have  and  recover  tiie  said 
defendants'  titie  to  the  oil  and  gas  in  or  under 
said  tract  of  land  as  described,  that  is,  1,500 
acres,  for  cancellation  of  the  aforesaid,  lease 
of  Mills  and  wife  to  Knickerbocker,  and  that 
plaintiffs  be  decreed  to  be  the  owners  of  the 
oil  and  gas  In,  under  or  on  said  land,  etc.;  and, 
further,  that  if  said  lease  be  held  to  be  valid 
lease,  plaintiffs  recover  titie  to  the  oil  and  gas 
subject  to  the  lease,  and  for  all  rights  and 
royalties  hereafter  to  be  paid  by  said  Knicker- 
bocker and  heretofore  paid  by  him,  and  for  gen- 
eral and  special  relief,  etc. 

"Defendant  Mills  and  wife  answered  by  gen- 
eral denial.  Defendant  Knickerbocker  answer- 
ed by  general  dental  and  also  alleged  in  connec- 
tion with  his  lease  for  till  and  gas  from  Mills 
and  wife  that  he  had  purchased  the  same  for 
valuable  consideration,  hi  good  faith,  without 
notice  of  the  claims  of  plaintiffs,  and  that  he 
was  a  bona  fide  purdmser  thereof  for  value 
and  without  aotice.** 

Opinion. 

[1]  It  is  the  contention  of  appellants  that 
the  cause  should  have  been  submitted  to  the 
jury,  because  the  pleadings  and  evidence 
raised  the  issue  that  it  was  not  the  inten- 
tion of  the  parties  to  reserve  to  the  grantors 
any  oil  and  gas  in  the  land;  and  especially 
the  issue  as  to  what  the  parties  mutually 
undersLood,  agreed,  and  intended  the  meaning 
oC  the  words  "mineral  rights"  should  be, 
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Tiewed  In  the  lieht  of  ttM  BDrronndlns  facta 
and  rircumstanceB.  It  Is  also  claimed  that 
an  Issue  of  fact  was  made  by  the  pleadings 
and  the  evidence  as  to  the  mutual  Intention 
of  the  parties  that  the  words  "mineral 
rights,"  as  used  In  this  reservation,  were 
intended  to  Include  only  gold,  stiver,  and  cop> 
per.  Appellees  Insist  that  the  language  of  the 
reservation  is  clear  and  nnamhlguouB,  and 
that  any  evidence  showing  an  Intention  of 
the  parties  contrary  to  the  express  language, 
"all  mineral  rights,"  was  immaterial  and  ln< 
admissible;  and  that  therefore  tben  wu  no 
issue  for  the  Jury. 

We  will  examine  these  conflicting  claims  in 
the  light  of  authorities  deemed  applicable, 
and  of  the  principles  which  are  tfaougbt  by 
us  to  be  controlling. 

In  Archer  on  the  Law  of  OU  and  Gas,  c.  48, 
p.  834,  this  rule  Is  announced: 

^'WheUier  petroleom  or  natural  gas  Is  con- 
veyed by  a  deed,  wherdn  all  minerals  ander- 
lying  the  tract  are  either  reserved  or  conveyed, 
is  a  question  of  inteotion.  Such  grant  or  res- 
ervation does  not  convey  or  reserve  i>etroleum, 
oil  or  natnral  gas,  uclesB  the  deed  on  its  (ace 
shows  an  intention  to  do  so,  or  unless  such  In- 
tention is  proven  by  competent  evidence." 

Among  the  cases  dted  are  Schuylkill  Nav. 
Co.  T.  Uoorc^  2  Whart.  (Pa.)  477,  In  which  It 
was  said: 

"The  best  coDStruction  Is  that  which  is  made 
by  viewing  the  subject  of  the  contract  as  the 
mass  of  mankind  would  view  It;  for  it  may 
be  eafe^  assumed  that  such  was  the  aspect  la 
whidi  the  partiaa  ttiemstives  viewed  It." 

In  McKlnn^'s  v.  Coitral  Ey.  Qsa. 

Co..  1S4  Ky.  289.  lao  S.  W.  314,  20  Ann.  Caa. 
934,  a  decision  by  the  Court  o£  Aiveals  of 
Kentucky,  ihla  langimge  was  used: 

"It  will  be  observed  that  gas  is  not  specific- 
ally  mentioned  in  either  of  the  deeds;  but  in 
all  of  them  the  word  'mioerals'  Is  used,  which 
counsel  tor  the  parties  concede,  when  given  its 
broadest  meaning,  indudei  natnral  gas.  But 
the  question  to  be  determined  is:  What  was 
the  Intention  of  the  parties  to  the  deeds  at  the 
time  they  were  made?  ZMd  the  grantors  under- 
stand at  that  time  that  oil  and  gas  were  min< 
erals  and  would  pass  with  the  other  minersds 
named  in  the  conveyances,  and  did  they  intend 
to  convey  the  gas?  In  other  words,  did  the 
minds  of  the  parties  to  the  conveyances  meet 
upon  the  questions?  Did  the  one  understand 
that  he  was  conveying,  and  the  other  that  he 
was  purchaslDg,  the  thereunder?  U  not, 
the  gas  did  not  pass  with  the  conveyances. 
The  solution  ta  this  question  depends  upon  the 
language  used  in  the  conveyances  and  the  facts 
and  drcumstancea  surrounding  the  parties  at 
the  time  they  made  tbem.** 

While  in  some  of  the  earlier  decisions, 
especially  those  of  the  courts  of  Pennsyl- 
vania, it  was  held  that  the  term-  "minerals" 
did  not  Include  oil  and  gas,  the  later  decialiMiB 
nnlfoxmly  hfdd  to  the  cratraty;  even  the 


more  recent  Pennsylvania  cases  so  decided, 
Our  Supreme  Court  has  held  that  oil  and  gas 
are  minerals,  and  this  must  be  regarded  as 
now  settled  in  this  state.  Bowever,  It  does 
not  follow  that  the  term  must  be  so  con- 
strued, as  a  matter  of  law,  despite  the  in- 
tention of  the  parties,  especially  with  rela- 
tion to  a  clause  in  a  deed,  made  when  the 
conveyantia  in  controversy  was  executed, 
which  was  In  the  year  1899. '  It  may  be  at 
this  late  day,  whMi  the  exploration  for  and 
development  of  oil  and  gas  la  so  common, 
and  when  courts  are  so  uniformly  holding 
these  substances  to  be  minerals,  that  the 
ordinary  acceptation  of  the  term  "minerals" 
must  be  held  to  Include  oil  and  gas.  Pos- 
sibly it  should  be  so  held,  although  the  par- 
ties may  have  Intended  otherwise,  but,  as 
stated,  we  do  not  think  this  la  necessarily 
so  under  the  facts  and  circumstances  pleaded 
and  sought  to  be  proven  in  this  case.  We 
think  the  issue  fairly  arises  in  this  case 
whether  the  phrase  "all  mineral  rights"  was 
intoided  by  the  parties  to  budude  oU  and 
gas. 

[2-4]  In  its  broadest  and  sdHitlfle  mean- 
ing, a  mineral  Is  any  Inorganic  species  hav- 
ing a  definite  diranlcal  composition.  Uov* 
ever.  In  the  Ugbt  of  the  facts  pleaded  here, 
was  It  so  regarded  by  the  mass  of  mankind, 
and  was  it  the  mdlnary  acceptation  ot  the 
term  at  the  time  the  deed  In  cmtzoTersy  was 
executed?  If  the  popular  and  usual  view  of 
Its  meaning  was  dlfferait  from  Its  sctentiHc 
significance  and  It  should  be  alleged  and 
proven  that  the  parties  regarded  It  In  the 
former  sense,  It  would  seem  to  be  the  Just 
and  fair  rule  to  penult  Inquiry  Into  the  In- 
twtlon  of  the  parties,  and  that  It  sbonld 
oontrol,  rather  than  any  iwedse  legal  mean- 
ing. In  the  reocod  It  Is  shown  that  oil  and 
gas  were  practically  unknown  in  the  section 
where  the  parties  lived,  and  where  the  land 
was  situated,  at  the  date  of  the  deed.  There 
was  also  evidence  that  not  only  the  grantees 
did  not  Intend  that  the  reservation  should 
Include  oil  and  gas,  but  there  is  evidence 
tending  to  show,  and  sufficient  to  raise  the 
issue,  .that  the  grantors  did  not  so  Intend. 
There  la  evidence  even  tending  to  show  that 
the  grantons  Intended  only  to  reserve  gold, 
silver,  and  copper.  It  is  not  necessary  to 
detail  the  evidence,  but  In  the  light  of  the 
facts  shown  In  the  record,  and  under  the 
principle  announced  In  the  authorities  here- 
tofore dted,  we  have  condnded  that  the  case 
should  have  gone  to  the  Jury,  and  that  the 
trial  court  erred  In  peremptorily  Instructing 
a  verdict. 

While  not  directly  in  [wint  on  the  facts, 
we  consider  the  reasoning  In  the  able  opin- 
ion of  Mr.  Chief  Justice  Phillips,  in  Greene 
V.  Roblson,  109  Tex.  367,  210  S.  W.  408,  ap- 
plicable here.  In  that  case,  as  well  as  in 
the  earlier  case  of  Schendell  t.  Began,  M 
Tex.  685,  63  S.  W.  1001,  It  vas  decided  that 
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a  reservation  to  the  state  of  all  mlneralB  or 
mineral  lands  did  not  operate  on  lands  not 
known  to  be  mineral,  nor  upon  minerals  not 
known  to  exist.  In  Greene  r.  Boblson, 
after  quoting  from  Schendell  t.  Rogan,  Mr. 
Cblef  Justice  Pbillps  suggested  tbls  signif- 
icant questimi: 

"If  snch  a  reeerration  did  not  operate  on 
lands  not  known  to  be  mineral,  how  can  a  res- 
ervation of  minerals  themselves  operate  on 
mtaerals  not  known  to  exist  7" 

It  fs  true  that  In  those  cases  the  court  was 
considering  the  meaning  of  certain  acts  of 
the  Le^slature,  and  the  decisions  doubtless 
turned  largely  on  what  was  conceived  to 
be  the  public  policy  of  the  state.  However, 
It  la  also  certain  that  the  Supreme  Court 
gave  some  effect  to  the  consideration  that  It 
ai^ared  tbat  the  lands  In  question  were  not 
known  to  contain  minerals  at  the  time  they 
were  classified  and  sold.  The  analogy  to  the 
instant  case,  In  principle  at  least,  Is  thought 
by  us  to  make  the  reasoning  applicable  here. 
We  see  no  difference  In  principle  between  the 
rules  of  ccrastmcttoD  In  ascertaining  the  leg- 
lalatlve  Intentlcm  or  the  effect  of  contracts 
with  the  state  and  tbOM  aK>lylng  to  ascer- 
tain the  Intentim  tif  the  parties  to  a  private 
contract.  If  the  parties  may  break  Ihrougfa 
the  letter  of  the  statDt^  In  the  one  case^  fbey 
can  break  through  the  letter  of  a  deed,  in  the 
other,  in  order  to  arrive  at  die  aU-controlUng 
questkm— the  tntentlon. 

We  realize  that  the  anthoxltles  are  not  In 
harmony  on  this  point,  and  that  our  condiN 
don  Is  apparently  In  conflict  with  tiie  holding 
of  the  Court  of  GvH  Appeals  for  the  Second 
District,  In  the  case  of  Lnse  et  al.  v.  Boat- 
man, 217  S.  W.  1006,  tai  v^ch  a  writ  of  er- 
ror was  refused  hy  the  Supreme  Cooit.  We 
think  the  conflict  Is  not  real,  however,  and 
that  It  does  not  necessarily  follow  that  the 
Supreme  Court  approved  Uke  declaim 
iftlthoni^  the  judgment  of  the  court  below, 
for  those  holding  under  the  grantee,  was  re- 
versed and  rendered.  It  was  there  held  that 
a  reservation  of  "all  minerals^  Included  oil 
and  gas.  But  the  evidence  as  to  Intention  of 
the  parties  was  very  meager.  It  was,  per- 
haps, Insufficient  to  raise  any  issue  of  fact 
as  to  whether  the  parties  actually  Intended 
that  the  phrase  should  not  Include  oil  and 
gas.  At  all  events,  Ms»g  satlsfled  tbat  It  Is 
a  qnestlon  for  the  Jur7  her^  and  not  being 
convinced  that  the  Suprraie  Court  has  held 
to  the  contrary,  we  do  not  accept  the  deci- 
sion in  Luse  V.  Boatman  as  being  decisive  of 
the  case  in  favor  of  the  grantors  here. 

[6,  6]  In  reversing  and  remanding  the  case, 
we  think  It  proper  to  say  that  it  devolves 
upon  the  plaintiffs  to  show  that  the  par- 
ties mutually  understood  that  the  plirase  "all 
mineral  rights"  should  not  include  oU  and 
gas,  or  that  the  grantors  at  least  so  Intended. 


It  will  not  be  sufficient  In  this  action  to  show 
that  the  grantees  alone  bad  no  intention  that 
the  oil  and  gas  should  be  reserved,  ii^irther- 
more,  the  rights  of  the  api>ellee  Knicker- 
bocker would  not  be  affected  by  the  intention 
of  the  original  parties,  If  he.  In  good  faith, 
purchased  without  notice  thereof. 

Judgment  is  reversed,  and  the  cause  re- 
manded. 

Beversed  and  remanded. 


ACME  TIRE  &  VULCANIZING  CO.  et  v. 
NATIONAL  CASH  REGISTER  CO. 
(No.  SMI.) 

(Court  of  Clvfl  Appeals  of  Texas.  Galveston. 
June  14.  1921.) 

1.  Sales  C=»26I(S)— Representatloas  as  to  sie- 
ohanloal  performanoa  are  repreeentatioat  of 

Tact. 

Representations  by  a  salesman  that  a  cash 
register  would  add,  subtract,  and  segregate 
items  cannot  be  regarded  as  mere  trade  talk, 
but  are  representations,  which,  if  false,  invali- 
date a  contract  for  the  purchase  of  a  mactiine 
induced  by  such  misrepresentations. 

2.  Evidence  9=»434(8)— Proof  of  fraad  la  pre- 
ouremeat  of  written  eostraot  does  sot  violate 

parol  evidenoo  rule. 
Proof  of  fraudulent  misrepreBentatlona  In 
th«  procurement  of  a  written  contract  is  not 
an  Infringement  upon  the  rule  prohibiting  pa- 
rol evidence  to  vary  the  terms  of  a  written  In- 
stroment. 

3.  Evideaoe  «=3434(  1 1)— Oral  agreenint  for 
30-riay  test  la  admltslUe  la  oomborattes  ef 
fraud  In  preoursneat  ef  wrttMi  ooatraot. 

Bven  If  an  oral  agreement  that  the  buyer 
of  a  cash  register  should  have  the  privilege  of 
a  trial  test  for  30  days  was  inadmissibTe  to 
vary  the  terms  of  a  written  contract  of  sale,  it 
was  admissible  in  corroboration  of  buyer's 
claim  tbat  the  written  contract  was  procured  by 
fraudulent  miBrepresentations. 

A[v>eal  from  Harris  County  Court;  John 
W.  Lewis,  Judge. 

Action  by  the  National  Cash  Begtstor  Omn- 
pany  agalmt  the  Acme  Tire  &  Tulcanlaliv 
Company  and  others.  Judgment  for  the 
plaintiff,  and  defendants  appeal  Beversed 

and  remanded. 

J.  L.  Meany,  of  Houston,  for  appellants. 
Campbell,  Myer  &  Freeman  and  W.  Bay 
Scruggs,  all  of  Houston,  for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  the  appellee  aganist  the  Acme  Tire  & 
Vulcanizing  Company  as  a  partnership,  and 
against  the  individual  members  of  said  firm, 
to  recover  upon  a  promissory  note  for  the 
sum  of  $4^  executed  by  the  defendants  in 
favor  of  plaintiff  on  the  1st  day  <^  May, 
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1919,  and  payable  in  monthly  Installmoita 
of  fSO  eacb,  and  to  foreclose  a  mortfcage  lien 
given  by  defendants  to  secure  the  payment 
of  said  note  upon  a  cash  register  machine 
described  In  the  petltloQ. 

The  defendants'  answer  admits  the  execu- 
tion and  d^very  of  the  note  and  mortgage 
as  allied  by  plaintiff,  and  that  It  was  exe- 
cuted in  part  payment  of  the  purchase  price 
of  the  cash  register  machine  described  In 
said  mortgage,  and  which  defradants  agreed 
to  purchase  from  plaintiff  as  alleged  In  the 
petition.   It  is  thra  averred  in  said  answer: 

"That  the  plaintiff  did,  through  its  agent  and 
▼ice  principal,  W.  A.  Hyan,  fraudulently  rep- 
resent and  warrant  to  the  defendants,  with 
knowledge  of  the  falsity  of  such  representation 
and  warranties,  that  the  said  described  cash 
register  wonld  add,  subtract,  and  segregate 
their  Itons  of  sale  and  purchase  without  the 
aid  of  a  bookkeeper,  and  that  it  woold  in 
every  respect  do  in  the  line  of  their  basiness 
the  work  of  a  bookkeeper,  and  save  them  the 
expense  of  hiring  one;  that  defendants  believed 
and  relied  on  these  ret^esentations  and  guaran- 
ties, and  that  they  were  to  them  the  moving 
consideration  for  the  signing  and  delivery  of 
the  said  coDtract  and  note,  and  that  they  would 
not  have  either  signed  or  delivered  either  in- 
Btroment  if  the  said  representations  and  guar- 
anties bad  not  been  made  to  them  by  the  said 
Ryan  before  and  at  the  time  of  their  signing 
and  delivering  them. 

''That  tht  plaintiff  did,  through  Its  said  agent, 
Ryan,  fraudulently  represent  to  them,  prior  to 
and  at  the  signing  and  delivering  of  the  said 
contract  and  Dote,  that  they  wonld  have  30 
days  to  test  the  usefulness  to  them  of  the  said 
cash  register,  and  that  neither  Instrument 
would  become  effectively  operative  until  this 
aO-day  test  period  wottld  have  elapsed,  an^ 
that  because  of  these  representations  and  their 
reliance  In  them  they  assigned  and  delivered 
the  said  contract  and  note,  which  they  wonld 
not  have  done  if  the  plaintiff,  throogh  Its  said 
agent,  had  not  so  contracted  with  them. 

"That  the  written  words  of  the  contract 
pleaded  in  plaintiff's  petition  does  not  contain 
an  of  the  i^eements  made  and  entered  into  by 
the  plaintiff  and  themselves  at  the  alleged  sale 
and  conditional  purchase  of  the  said  cash  regis- 
ter, and  this  they  allege,  because  it  was,  prior 
to  and  at  the  time  of  the  signing  and  delivery 
of  the  said  contract  and  note,  between  them- 
selves and  the  plaintiff  fully  understood  and 
agreed  that  they  would  have  30  days  to  test 
the  usefulness  to  them  of  the  said  cash  regis- 
ter, and  that  the  contract  and  note  they  so 
signed  and  delivered  should,  by  the  terms  of 
this  agreement,  be  canceled  and  held  for  naught 
it  &9  cash  register  should' within  that  time  fail 
to  be  satisfactory  to  them. 

"That  the  said  Ryan  did,  as  a  further  induce- 
ment to  them,  prior  to  and  at  the  signing  and 
delivery  of  the  said  contract  and  note,  fraudu- 
lently represent  that  it  was  the  custom  of  the 
plaintiff  to  give  purchasers  of  its  cash  registers 
a  SO-day  test  period,  and  that  it  was  also  the 
custom  of  the  plaintiff,  but  only  as  a  matter  of 
form,  to  get  on  any  such  sale  a  small  cash  pay- 
ment and  a  contract  and  note,  but  that  such 
cash  paid  would  be  promptly  repaid,  and  the 
ctmtract  and  note  caiwelcd  at  the  return  of  any , 
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such  machine  within  this  80-day  test  period, 
and  they  now  allege  that  they  believed  these 
statements  to  be  true,  and  relied  on  them,  and 
that  they  wonld  not,  if  they  had  not  believed 
and  relied  <m  them,  have  signed  aul  delivered 
the  said  eoDtraet  and  note. 

"That  the  defendants  had  never  had  a  cash 
register,  and  that  they  were  therefore  wholly 
anfamiliar  with  the  mechanical  ability  of  the 
operationa  of  the'cash  register  they  were  buy- 
ing, and  that  they  beUeved  the  plaiutiff's  agent, 
Byan,  to  be  thoroughly  conversant  with  the 
workings  and  mechanical  ability  of  all  of  the 
operatives  of  this  and  every  cash  register,  and 
tha^  because  of  so  believing  in  his  skill  and 
in  the  fraudulent  statements  made  by  him  about 
the  mechanical  ability  of  the  cash  register, 
they  signed  and  delivered  the  said  contract  and 
note. 

"That  the  defendants  would  not  in  any  event 
have  considered  the  purchase  of  the  cash  reg- 
ister if  the  said  Ryan  had  not  represented  to 
them  that  it  would,  because  of  the  mechanical 
ability  of  its  construction,  add,  subtract,  and 
segregate  without  the  aid  of  a  bookkeeper,  and 
save  them  the  expnose  of  hiring  one,  and  the 
defendants  here  now  allege  that  the  plaintiiTs 
said  agent  knew  that  It  was  these  fraudulent 
ststements.  representations,  and  guaranties  be 
was  so  making  that  moved  them  to  sign  and  de- 
liver the  herein  pleaded  contract  and  note. 

"That  the  plaintiff's  agent,  Ryan,  said  to 
them  prior  to  and  at  the  coneluaion  of  the 
contract  and  at  the  signing  of  Itself  and  the 
note  that  they  would  within  80  days  lean  that 
his  statements  abont  the  cash  register  would 
prove  to  be  true,  end  that  tbey  would.  If  it 
should  not  show  itself  within  that  time  to  have 
the  very  mechanical  ability  of  his  representa- 
tions, or  if  It  should  not  in  all  things  prove 
adapted  to  their  business,  have  the  right  to  re- 
turn it,  and  that  the  contract  and  note  they 
were  rigning  wonld  be,  in  that  event,  canceled 
and  held  for  naught,  and  believing  all  of  these 
statements,  and  relying  upon  tbem,  they  signed 
and  delivered  tbe  said  contract  and  note.  - 

"That  the  defendants  gave  the  said  cash  reg- 
ister a  fair  trial  nMtfain  tbe  said  stlptilatsd  test 
time  of  80  days,  and  that  they,  within  that 
time,  learned  that  It  would  not  add,  subtract, 
and  segregate  without  the  aid  of  a  bookkeeper, 
and  that  it  would  not  save  them  the  expense 
of  hiring  one;  that  all  of  tbe  statements  herein 
pleaded  to  have  been  made  about  its  mechanical 
abUity  by  the  plaintiff's  agent,  Ryan,  were 
fraudulently  untrue,  and  that  it  was  not,  as  by 
him  fraudulently  represented,  mechsnlcally 
adapted  to  their  business,  and  was  in  fact  not 
the  machine  which  they  contracted  to  pvrdiaae, 
but  an  entirely  different  machine. 

"That  they  notified  the  plaintiff,  orally,  on 
the  20th  day  of  May.  1919,  of  the  facts  pleaded 
in  this  last  preceding  paragraph,  and  again  on 
the  29th  day  of  May.  1919,  by  letter,  a  copy  of 
which  is  hereto  attached  and  marxed  F^xblbit  A: 

"'Honston,  Tex.,  May  29.  1919. 

**  'Nationsl  Cash  Register  Company,  Houston, 
Texas,  Mr.  W.  A.  Ryan— Dear  Sir:  On  or 
abont  tbe  1st  day  of  May  we  purchased  a  cash 
register  from  you,  with  the  understanding  that, 
if  same  did  not  produce  results  you  claimed  in 
30  days,  we  would  not  accept  same. 

"  'We  find  this  register  is  not  adapted  to  our 
bnslnesa. 
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'We  Tish  the  remoTal  of  tUe  recuter  mad 
the  tenuiitation  of  our  asreement  ma  raon  as 
possible. 

"  'Acme  Tire  &  Vnlcamzdnc  Compaiv. 
'"[Signed]    C.  A.  Beck. 
'"Kled  September  13,  1»20.    Albert  Town- 
send,  Clerk  Co.  Court  at  Law  of  Harris  Co., 
Tex.,  by  H.  H.  Brasard,  Depu^.' 

—and  that  they  did  Id  these  two  notices,  and 
since  then,  and  do  'now,  tender  and  offer  the 
plaintiff  the  return  of  the  eaid  cash  register, 
and  they  farther  allege  that  they  did  at  the 
giving  of  these  notices,  and  since  the  giving  of 
them,  notlfr  the  plaintiff  that  they  wished  to 
terminate  and  have  terminated  their  contract 
with  it,  and  they  also  allege  that  the  plaintiff 
has,  and  though  demand  has  been  made,  re- 
fused, and  does  still  refuse,  to  repay  the  $30. 
or  any  part  thereof,  paid  by  them  to  it  at  the 
signing  and  delivery  of  the  said  contract  and 
note. 

"The  consideration  for  which  the  said  note 
was  given  haring  therefore  wholly  failed,  and 
the  contract  set  forth  in  plaintiffs  petition 
having  been  made  on  account  of  the  frauds 
pleaded  in  this  answer,  all  of  which  the  de- 
fendants are  ready  to  verify,  the  defendants, 
now  becoming  actors,  plead  the  foregoing  aver- 
ments for  cross-action  and  complaint,  as 
though  here  repeated  at  length,  and,  complain- 
ing of  the  plaintiff,  pray  that  the  said  contract 
and  note  be  set  aside,  rescinded,  canceled,  and 
held  tor  nanght;  that  they,  in  law  and  in  equi- 
ty, have  Jn^ment  in  all  things that  the  plain- 
tiff take  nothing  by  his  eait;  and  that  they 
have  judgment,  as  their  liquidated  damages, 
for  the  $80  paid  to  the  plaintiff  as  herein  al- 
leged, and  for  their  costs." 

Plaintiffs  excepted  to  this  answer  and  to 
each  of  its  paragraphs  set  out  abover  on  the 
^ound  that  the  defendants  thereby  attempt- 
ed by  parol  testimtmy  to  rary  the  terms  of 
the  written  contract 

These  exceptions  were  frastalned  by  the 
court,  and  upon  the  trial  all  evidence  offered 
by  defendants  to  establish  the  averments  of 
the  answer  was  excluded,  and  the  jury  In- 
structed to  return  a  verdict  for  the  plaintiff. 

These  rulings  of  the  trial  court  are  aB> 
sailed  by  appellants  under  appr(^r]ate  as- 
signments of  error,  and  we  think  the  assign- 
ments should  be  sustained. 

[1]  The  averments  of  the  answer,  in  effect, 
are  that  defendants  were  Induced  to  execute 
the  contract  upon  which  plaintiff  sues  by  the 
false  representations  of  plaintiff's  agent  as 
to  the  mechanical  construction  and  capacity 
of  the  cash  register  machine.  The  repre- 
sentation that  the  machine  could  add,  sub- 
tract, and  segr^ate,  as  averred  in  the  an- 
swer cannot  be  regarded  as  mere  trade  talk, 
bat  was  a  false  statement  of  the  existence  of 
a  material  fact,  and  when  made  to  one  who 
was  Ignorant  of  the  true  facts,  and  who,  re- 
lying upon  such  representation,  was  induced 
to  make  the  contract  for  the  purchase  <tf 
the  machine,  was  such  fraud  In  the  procure- 
ment of  the  contract  as  to  render  it  unen- 
forceable by  the  party  gaUiy  of  the  fraud. 


[2]  Proof  of  such  fraud  in  the  laxxmre- 
ment  of  the  contract  is  not  an  infringement 
upon  the  rule  that  forbids  the  introduction 
of  parol  evidence  to  vary  the  terms  of  a  writ- 
ten instrument.  American  Iaw  Book  Co.  t. 
FulwUer,  219  S.  W.  883;  Bridger  v.  Gobi- 
smith,  143  N.  T.  428,  38  N.  EL  458 ;  Trust  Co. 
V.  Beck,  167  S.  W.  753 ;  Mortgage  Co.  v.  Coe, 
166  S.  W.  419;  Hinkley  v.  Oil  Co.,  132  Iowa, 
396,  107  N.  W.  629,  119  Am.  St.  Bep.  564; 
Pratt  V.  Darling,  125  Wis.  93,  103  N.  W.  229. 

[I]  The  averment  that  the  defendants 
were  to  have  30  days  in  which  to  test  tbe 
machine  standing  alone,  might  be  held  an 
averment  varying  the  terms  of  the  written 
contract,  but  when  taken  in  connectitm  with 
the  other  averments  as  to  the  representation 
in  regard  to  the  capacity  of  the  machine, 
proof  of  such  agreement  might  be  made  in 
corroboratloD  of  the  avermoits  oi  fraud  and 
false  representation. 

It  follows  ticm  these  conclusions  that  the 
Judgment  of  the  trial  court  should  be  re- 
versed, and  the  cause  remanded,  and  it  has 
been  so  ordered. 

Beversed  and  remanded, 


SOUTHERN  PAG.  CO.  v.  MI8TR0T- 
CALLAHAN  CO.  (N*.  6282.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
April  27,  1921.  Rehearing  Denied 
July  2,  1921.) 

Appeal  from  McLennan  County  Court;  Jas. 
P.  Alexander,  Judge. 

.  Action  by  the  Mistrot-Callahan  Company 
sigahost  the  Southern  Pacific  Company  and  an- 
other. Judgment  for  plaintiff,  and  defendant 
Southern  Pacific  Company  appeals.  Affirmed. 

O.  L.  Stribliog,  of  Waco,  and  Baker,  Botts, 
Parker  &  Garwood,  of  Houston,  for  appellant. 

W.  B.  Garrington  and  W.  L.  Eason,  both  of 
Waco,  for  appellee. 

KEY,  C.  J.  Appellee  saed  appellant  and  the 
Missouri,  Kansas  &  Texas  Railway  Company 
for  damages,  and  recovered  a  judgment  against 
appellant  for  $260.67,  from  which  judgment 
this  appeal  is  prosecuted. 

This  Is  the  second  appeal,  and  upon  the  last 
trial  the  county  court  followed  and  applied  the 
law  of  the  case  as  announced  by  this  court  on 
the  former  appeal.  See  Mistrot-Galahan  Co. 
V.  M.,  K.  &  T.  Ry.  Co.,  209  S.  W.  775. 

The  questions  presented  by  the  appeal  are 
not  of  such  Importance  as  to  require  extended 
or  spedfic  discussion  In  this  opinion,  and  there- 
fore we  content  ourselves  with  saying  that,  in 
our  opinion,  the  court's  charge,  together  with 
special  Instructions  given  at  appellant's  re- 
queat,  fully  and  fairly  submitted  the  case  to 
the  jury,  end  the  evidence  supports  the  finding 
of  the  jury  in  favor  of  the  plaintiff. 

No  error  has  been  shown,  and  the  judgment 
is  affirmed. 

Affirmed. 
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ROMAN  V.  KING.    (No.  22055.) 

(Supreme  Court  of  Missouri.    DtviBton  No.  1. 
Jnne  6,  1^21,    Motion  for  Rehearing 
Denied  July  23,  l&Zl.) 


1.  Landtord  and  tenant  ^164(1)  —  Duty  of 
landlord  to  Maintain  stairways. 

Where  a  landlord  demiBes  a.  portion  of  a 
house  to  which  access  Is  had  way  of  halls, 
BtairvayB,  or  other  approaches  to  be  used  in 
common  with  the  owner  or  other  tenants,  it  ii 
the  owner's  duty  to  keep  such  nndemised  fa- 
cilities, or  to  use  reasonable  care  to  keep  them, 
in  safe  condition  for  the  use  of  the  tenant 

2.  Noflllaoaoo  «s»32(l)  —  Duty  to  InvltM  d»- 
fined. 

One  who  inTitei  another  to  come  upon  his 
premisee  is  bound  in  law  to  see  that  sucb  prem- 
isea  are  in  such  condition  that  the  invitation 
may  be  safely  accepted. 

3.  Landlonl  and  tenant  .«e9>IM(l)— Free  en- 
tranoa  aad  wilt  Implied  In  lease  ef  residenoa 

Where  property  leased  was  constructed  for 
the  purpose  of  a  residence,  and  was  so  used, 
such  use  implies  free  entrance  and  exit  for 
business  and  social  purposes. 

4.  Landlord  and  tenant  «3>IM(7)  — Tenant** 
knowledge  of  defective  stepe  dees  not  bar 
right  to  reeovor  for  Injuries  resulting  tbere- 
from. 

A  tenant's  equal  knowledge  with  defendant 
of  the  defectire  condition  of  steps  used  in  com- 
mon with  other  tenants  does  not  bar  her  right 
to  recover  for  injuries  resulting  therefrom. 

5.  Landlord  and  tenant  «=>i64(7)  —Continued 
nee  of  defective  passageway  not  eonoloslvo 
evidence  of  lack  of  tenant's  care. 

Mere  continued  use  of  a  common  passage- 
way after  knowledge  of  its  dangerous  condition 
is  not  in  itself  conclusive  evidence  of  a  lack  of 
due  care  on  the  part  of  a  tenant,  since  such 
knowledge  does  not  require  the  tenant  to  desist 
in  nting  the  same  in  a  careful  manner,  nor  ren- 
der careful  nse  thereof  contributory  negligence. 

6.  Landlord  and  tenant  <^I64(I)  —  Right  of 
tenant  to  use  front  steps. 

Although  a  tenant  occupying  an  upper  flat 
had  access  through  a  rear  door  to  her  back 
yard,  the  law  will  not  compel  her,  without  good 
reason,  to  abaii^on  her  frobt  door  and  steps 
Used  in  common  with  other  tenants. 

7.  Landleitl  and  tenant  «=:3l6d(5)— Evidence 
'  in  tenant**  action  for  Injuries  held  inadmissi- 
ble. 

In  an  action  by  a  tenant  for  injuries  sus- 
tained in  using  defective  front  ateps,  a  check 
given  by  the  landlord  in  settlement  for  carpen- 
ter work  done  on  the  back  porch,  and  a  note 
signed  by  plaintiff  stating,  "AU  work  is  done  a31 
right,**  held  inadmissible. 

8.  Landlord  and  tenant  «s»16g(6)  —  Evidenee 
held  not  to  show  unsafe  condition  of  ateps. 

In  4  tenant'a  action  for  injuries  sustained 
by  reason  of  defective  front  steps  In  May,  1914, 
the  fact  that  such  steps  were  not,  in  Septem- 
ber, 191S,  considered  strong  enough  to  bear 
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the  wnfght  of  a  piano,  was  no  evidence  th^t 
they  were  nnsafe  for  the  plaintiff  to  walk  upon 
at  that  time,  or  at  any  later  date. 

9.  Trial  «s9i94-(l6)— Inatraotionaseunilnauna* 
ilgenon  held  to  invade  province  of  jury. 

In  a  tenant*B  action  for  injdries  repolting 
from  defective  steps,  an  instruction  assuming 
that  if  the  tenant  meddled  with  the  step  ehe 
committed  an  act  of  negligence,  although  she 
replaced  it  in  the  same  position,  held  improper 
as  being  equivalent  to  a  peremptory  instruction 
to  find  for  defendant 


10.  Landlord  and  tenant  «=9l68(i)  — Injared 
tenant  held  not  negligent. 

If  a  landlord  negligently  permitted  steps  to 
become  unsafe,  causing  a  tenant's  injur;,  the 
fact  that  the  tenant  may  have  attempted  to 
repair  the  step,  or  picked  it  up  or  laid  it  down 
without  changing  its  condition,  did  not  lessee 
the  landlord's  responsibility. 

1 1.  Landlord  and  tenant 4=a 1 62— ToaMtft  right 
to  use  of  stops  stated. 

A  tenant  from  month  to  month,  paying  her 
rent  in  advance,  was  entitled  to  use  the  front 
steps,  which  were  also  used  by  other  tenuits, 
not  only  for  personal  access  to  her  own  prem- 
ises, bat  for  the  access  of  others  having  basi* 
neas  or  sodal  relations  with  her,  which  might 
make  it  necessary  or  desirable  to  her,  and  all 
such  persons  were  entitled  to  reasimable  care 
on  the  part  of  the  landlord  witli  respect  to  con- 
ditions of  safety. 

12.  Landlard  and  tenant  «i»f68(t)  —  Teaaat 
need  net  vaoata  beoaue*  of  defeottve  atept. 

If,  upon  due  notice  or  with  knowledge  of 
the  dangerous  condition  of  steps,  the  landlord 
still  failB  to  make  the  neceasary  repairs,  the 
tenant  is  not  bound  to  vacate  the  premises  and 
resort  to  her  suit  in  damages  for  relief,  but 
may,  in  the  exercise  of  such  care  as  is  indicated 
by  the  danger,  conthiue  to  use  the  premises, 
if  practicable  to  do  so  with  reasonable  safety. 

Appeal  from  St.  Louis  Circuit  Omrt;  M. 
Hartmann,  Judge. 

Suit  by  Katberlne  D.  Boman  against  Jolm 
C  Kias.  Judgment  for  d^bndant.  and  plain- 
tiff appealSL   Reversed  and  remanded. 

See,  alao,  202  S.  W.  D90. 

W.  B.  &  Ford  W.  Thompson,  of  St.  Louis, 
for  appellant. 

Kluealy  &  Klnealy,  of  St.  Louis,  for  re- 
spcHident. 

BROWN,  O.  Suit  for  damages  sustained 
by  falling  on  the  steps  of  a  two-story  fiat 
buildlug,  known  as  Nos.  3209  and  S209-A 
North  Newstead  avenue,  fn  tbe  dty  of  St. 
Louis,  owned  and  leased  as  residences  by 
defendant.  The  plaintiff  was  tenant  of  the 
upper  flat.  A  porch  extended  across  the  en- 
tire front  on  Newstead  avenue,  which  was 
reached  from  the  street  by  a  granitoid  walk 
to  the  steps  about  the  middle  of  the  porch. 
These  consisted  of  a  lower  step  of  granltcdd, 
wltb  four  wooden  steps  leading  from  It  to 
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the  porcb  floor.  Sach  flat  was  reaciied  by 
a  front  door  leading  Into  the  house  from 
this  porch.  whl<Ai  was  not  divided  by  rail 
or  otherwise,  but  was  common  to  botb  fiats. 
O^ere  was  also  a  back  door,  reached  by 
stairs.  The  plaintiff  occupied  the  upper  flat 
as  tenant  from  month  to  month  of  the  de- 
f^dant;  the  lower  flat  being  occupied  by 
a  tenant  holding  by  like  tenure. 

After  stating  these  facts  the  petition  pro- 
ceeds: 

"That  apon  the  18th  day  of  May,  1914,  while 
plaintiff,  in  the  exercise  of  ordinary  care  upon 
her  part,  was  passing  over  and  down  said  flight 
of  wooden  steps  in  going  from  the  front  door 
of  Bald  upper  flat  to  the  ground,  and  using  said 
steps  for  the  purpose  of  egress  therefrom,  in 
the  nsual  and  customary  manner,  without  fault 
npon  her  part,  one  of  the  wooden  steps  of  the 
flight  of  wooden  steps  above  mentioned  became 
entirely  loose  and  unfastened  from  the  wooden 
carriage  upon  which  said  step  was  resting  and 
slipped  from  under  plaintitrs  foot,  and  thereby 
plaintiff  was  thrown  on  a  stone  step  at  the  bot- 
tom of  said  flight  of  wooden  steps  and  fell  in 
such  manner  that  she  sustained  serious  and 
permanent  injuries  to  her  body  and  nerrous 
system." 

After  stating  the  nature  of  plaintlfTs  in- 
juries, which  were  serious,  the  petition  pro- 
ceeds as  follows: 

"PlaintifF  states  that  said  flight  of  steps  npon 
which  she  was  indured  were  at  the  time  of  said 
injury  in  the  possession  of  and  under  the  con- 
trol of  the  defendant,  and  constituted  a  com- 
mon stairway  for  the  common  use  of  defend- 
ant's tenants  occupying  the  upper  and  lower 
flats  of  defendant's  said  two-story  flat  building, 
and  that  by  reason  thereof  it  was  the  legal 
duty  of  defendant  to  keep  the  same  in  a  reason- 
ably safe  condition  for  the  ordinary  and  neces- 
sary use  of  plaintiff  as  a  tenant  of  the  upper 
flat  of  said  building.  Plaintiff  statee  that  in 
Tiolation  of  said  duty  said  defendant  negligent- 
ly permitted  said  step  to  be  and  remain  out 
of  repair  and  in  an  unsafe  and  dangerous  con- 
dition at  the  time  of  and  for  a  long  period  of 
time  prior  to  the  date  of  said  injury,  in  this,  to 
wit,  that  one  of  the  boards  constituting  the 
step  or  tread  of  said  common  stairway  on  one 
side  thereof  was  loose  and  unfastened  by  rea- 
son of  the  wooden  carriage  upon  which  said 
step  rested,  having  become  so  rotten  and  de- 
cayed that  said  board  or  step  could  not  be  nail- 
ed or  fastened  thereto,  as  it  would  not  hold  a 
nail  driven  into  it  on  said  side,  and  said  board 
or  step  is  its  said  loose  and  unfastened  condi- 
tion had  become  and  was  unsafe  for  persons 
lawfully  osing  the  same,  and  that  defendant 
knew,  or  in  the  exercise  of  ordinary  care  could 
have  known,  that  said  step  was  out  of  rep^r 
snd  unsafe  and  hi  a  dangerous  condition." 

Damages  are  alleged  and  asked  in  the  sum 
of  $25,000.  The  answer,  after  a  general  de- 
nial, pleads  contributory  negligence  as  fol- 
lows: 

"Further  answering,  defendant  says  that  any 
injuries  which  plaintiff  may  have  sustained  up- 
(m  toe  occasion  referred  to  in  the  petition  were 
due  to  hw  own  negligence  directiy  contributing 


thereto,  in  that  shortly  prior  to  Uie  time  she 
fell  she  negligently  moved  said  step  from  the 
position  it  had  theretofore  occupied,  and  in  that 
she  negligently  placed  the  board  step  In  the 
place  and  position  in  which  it  was  at  the  time 
she  fell,  and  in  that  she  ne^gently  went  npon 
said  step,  knowing  the  conation  in  whleb  same 
was  at  the  time." 

Issue  was  Joined  by  replication. 

The  four  wooden  st^  leading  up  to  the 
front  porcb  were  supported  npon  carriers  of 
wood,  and  for  a  long  time  one  of  them  had 
been  loose  at  one  end  so  that  it  could  be 
moved  out  several  Inches  In  front  of  the 
riser  boieath  It.  The  tenants  of  the  reepeo- 
tive  flats  washed  the  steps  alternately.  The 
loose  step  had  flrst  been  observed  in  that 
condition  in  December  previous  to  the  acci- 
dent, which  occurred  May"  18,  1914,  and  the 
plaintiff  had,  on  several  occasions,  driven 
nails  Into  the  loose  ?ud,  but  the  wooden  car- 
rier was  BO  rotten  that  these  would  not 
take  hold  of  it.  Plaihtiff,  about  two  weeks 
before  the  accident,  directed  deffflidanfs  at- 
tention to  its  condition  and  told  him  she 
would  move  out  unless  "he  flred  It,  which 
he  promised,  but  failed  to  do  nntU  after  the 
accident  occurred.  Mr.  King,  the  defendant, 
denied  this,  and  says.  In  substance,  that  if 
a  tenant  should  so  address  him  he  wonld  tdl 
him  to  move  out. 

On  the  day  of  the  accident  the  plaintiff 
was  descending  the  steps  with  a  pan  full  of 
chicken  feed  held  In  front  of  her ;  the  loose 
step  sMpped  out  and  she  fell  down  the  steps, 
striking  on  her  head  and  back,  suffering 
thereby  the  Injuries  complained  of.  She 
knew  the  step  was  loose  because  she  had  at- 
tempted to  nail  It  down.  She  says  she  knew 
It  was  bad,  but  did  not  know  how  bad.  She 
had  climbed  up  and  down  them  several  times 
the  same  day  She  said  that  whenever  she 
noticed  It  was  loose  she  put  a  nail  In  it,  bnt 
never  thought  of  getting  hurt  herself.  In 
answer  to  a  question  upon  her  cross-exami- 
nation as  to  what  she  had  done  with  It  that 
morning  before  she  was  hurt,  she  said: 

"Why,  I  pulled  ,it  ont  a  HtUe  bit  like  that, 
showed  it  to  Mrs.  Hogan  and  her  daughter,  and 
pushed  it  back  in  place  and  placed  it  back  the 
way  I  ^always  did." 

The  condition  of  the  step  was  described 
by  a  policeman,  who  saw  It  just  after  the 
(njnry,  as  follows:  "The  step  itself  was  all 
right,  but  the  carrier  was  rotten."  He  said 
he  bad  walked  on  It  as  he  went  up  without 
noticing  its  condition ;  that  this  st^  was 
the  second  from  the  bottom.  The  evidence 
that  the  carrier  which  supported  it  was  rot- 
ten seems  to  be  unquestioned.  When  it  was 
repaired  about  an  hour  after  the  accident 
defendant  was  present.  The  carrier  was 
thrown  into  the  scrap  heap  and  disappeared. 
The  defendant  testified  that  in  1013  he  em- 
ployed one  Settlemore,  a  carpent»,  to  fix 
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the  back  porch  used  in  connection  with  plaln- 
tifTg  flat ;  that  by  check  dated  November  5, 
1913,  he  paid  this  carp^iter  $116.89  and  re- 
ceived from  him  a  note  signed  by  plaintLlf  as 
follows:  "All  work  is  done  all  right."  Al- 
though the  defendant,  being  on  the  stand  at 
the  time,  gave  no  evidence  tending  to  show 
that  this  work  had  anything  to  do  with  the 
front  porch  stepa,  the  court,  against  the  ob- 
jection of  the  plaintiff,  permitted  the  cbecb 
and  note  to  be  placed  in  evidence  b^ore  the 
jury.  The  testtmony  of  plaintiff  was  that  he 
employed  this  carpenter  to  fix  the  bach 
porch;  tliat  he  knew  of  no  other  work  that 
he  did ;  and  tiiat  he  came  to  him  for  his 
pay  with  this  note.  The  plaintiff  duly  ex- 
cepted to  the  ruling  of  the  court  In  admit- 
ting these  papers. 

After  the  evidence  was  In,  the  defendant 
asked  that  the  Jury  be  instructed  to  retnm 
a  verdict  lor  the  defendant,  which  was  re- 
fuBed.  The  court  then  gave  for  plaintiff  the 
following  Instnictifm : 

"(1)  The  Jnry  are  instructed  that,  U  yon 
find  and  believe  from  all  the  evidence  that  de- 
fendant was  the  owner  of  the  premises  known 
as  Nob.  3200  and  820^A  North  Newstead  ave- 
nue, in  the  city  of  St  Louis,  and  that  on  said 
premises  there  was  a  double  flat  building,  and 
that  the  upper  flat,  known  as  3209-A  was  oc- 
cupied by  plaintiff  and  her  husband  and  family, 
a'S  the  tenant  of  defeodant,  and  that  the  lower 
flat,  known  as  3209  North  Newstead  avenue, 
was  occupied  by  another  family,  and  that  the 
front  entrance  to  said  npper  flat  opened  upon 
a  porch,  and  that  from  'said  porch  to  the  ground 
there  was  but  one  set  of  steps,  and  that  said 
one  set  of  steps  was  used  by  the  occupants  of 
each  of  said  flats  (upper  and  lower)  in  common 
aa  a  common  ingress  and  egress  from  the  re- 
spective flats,  then  it  was  the  duty  of  defend- 
ant, as  the  owner  and  landlord,  to  use  reason- 
able care  and  diligence  to  keep  and  maintain 
said  set  of  steps  in  a  reasonably  eafe  and  flt 
condition  for  ench  use  by  the  plaintiff;  there- 
fore, if  yon  further  find  that  on  the  day  plain- 
tiff was  injured  the  said  steps  were  not  in  a 
reason^ly  safe  and  fit  condition,  and  that  de- 
fendant either  knew  their  condition,  or  by  the 
exercise  of  ordinary  care  might  have  known 
their  condition,  and  that  defendant  either  knew 
said  condition,  or  might  by  the  exercise  of  ordi- 
nary care  have  known  it,  for  such  length  of 
time  iMfore  plaintiff  wum  injured  as  to  have 
given  him  a  reasonable  opportnni^  and  time 
to  have  repaired  it  before  plaintiff  was  injur- 
ed, and  you  further  find  and  believe  that,  not- 
witbstan^g  said  fact  defei?dant  failed  to  put 
said  steps  In  a  reasonably  safe  condition,  and 
that  as  a  direct  result  of  defendant's  said  fail- 
ure plaintiff,  while  making  use  of  said  steps 
and  while  descending  said  steps,  without  fault 
upon  her  part,  as  mentioned  In  other  Instruc- 
tions, suffered  an  injury,  then  your  verdict 
should  be  for  plaintiff,  and  by  the  words  'rea- 
sonable care  and  diligence,'  as  used  in  this  in- 
struction, is  meant  such  a  degree  of  care  and 
diligence  as  may  reasonably  be  expected  to  be 
made  use  of  by  a  man  of  ordinary  intelligence, 
prudence,  and  eaaticm  under  like  drcnmstanees 
and  eondtkio&s." 


Against  the  objection  of  plaintiff,  It  gave 
for  defendant  tbe  following  instructions,  to 
which  action  the  plaintiff  duly  excepted : 

"(3)  The  court  instructs  the  jury  that  in  no 
event  can  you  find  in  favor  of  the  plaintiff  un- 
less you  believe  from  the  evidence  that  tbe  de- 
fendant failed  to  exercise  ordinary  care  to 
keep  the  step  in  question  in  a  reasonably  safe 
condition  and  repair,  and  that  tbe  plaintiff 
exerdsed  ordinary  care  for  ber  own  safety  at 
the  time  she  fell. 

"(4)  The  court  instructs  tbe  Jury  that  If  you 
believe  from  the  evidence  that  on  the  morning 
that  plaintiff  claims  to  have  received  her  inju- 
ries she  intentionally  moved  .the  tread  of  the 
step  in  question  with  her  bands,  either  entirely 
or  partially  from  tbe  position  it  occupied  on 
the  risers  supporting  it,  and  that  plaintiff  then 
undertook  to  place  said  tread  back  in  its  prop- 
er position,  but  did  so  in  such  manner  that 
when  she  shortly  thereafter  passed  down  aaid 
steps  and  went  up  on  said  tread  it  became  dis- 
placed and  caused  her  to  fidl,  then  plaintiff  is 
not  entitled  to  recover,  and  your  verdict  must 
he  for  the  defendant. 

"(5)  The  court  instmcts  the  jury  that  if 
you  believe  from  the  evidence  that  on  tbe  occa- 
sion when  plaintiff  received  the  fall  testified  to 
by  her  ahe  knew  tbe  condition  of  the  step  which 
she  went  upon,  and  that  in  going  upon  same 
on  that  occasion  she  failed  to  exerdse  the  care 
which  an  ordinary  prudent  person  would  hav« 
exercised  under  the  same  drcnmstanees,  and 
that  by  reason  thereof  received  the  fall  of 
which  she  complains,  she  is  not  entitled  to  re- 
cover, and  your  verdict  must  bs  for  the  de- 
fendauL 

"(3)  The  court  inatniots  the  jury  that  if  you 
believe  from  the  evidence  that  shortly  before 
plaintiff  received  the  fall  of  whicii  i^e  com- 
plains she  lifted  up  the  tread  board  of  the 
step  described  by  her.  and  then  negligentiy  laid 
same  down  on  its  support,  so  that  It  was  likely 
to  cause  ber  to  fall  if  she  stepped  upon  same, 
and  that  she  thereafter,  while  said  board  was 
in  the  same  position  In  which  she  had  placed  it, 
If  you  so  find,  stepped  upon  said  board,  and  that 
same  moved  and  caused  her  to  fall,  then  your 
verdict  should  be  in  favor  of  the  defendant 

"(7)  The  court  instructs  tbe  Jury  that  if 
you  believe  from  the  evidence  that  when  plain- 
tiff went  upon  the  step  in  question  she  knew  Its 
condition,  and  knew  of  the  danger,  if  any,  of 
her  falling  it  she  went  upon  same,  and  that  she 
determined  to  take  the  chance  of  going  upon  the 
step,  then  she  is  not  entitled  to  recover,  and 
your  verdict  should  be  for  the  defendant." 

The  Jxiry  under  the  instrnctlona  returned 
a  verdict  for  defendant,  upon  whitii  the  judg- 
ment appealed  from  was  entered,  and  tbfs 
appeal  was  tak«i. 

L  We  axe  called  upon  In  this  case  to  de- 
termine the  liablUty  of  the  owner  of  a  house 
containing  two  Borate  tenements,  known  as 
Oats,  leased  by  him  to  s^wrate  tenants  hav- 
ing no  contractual  relation  whatever  with 
each  other,  with  respect  to  the  prMnises^ 
for  his  failure  to  keep  the  common  approach 
to  tbe  house  in  a  safe  condition,  by  reason 
of  which  one  of  tbm  was  injured.  Before 
proceeding  to  tbe  facts  pteaokted  by  the 
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record  of  the  trial  below,  we  will  briefly  no- 
tice the  principles  relating  to  such  liability. 
These  have,  as  might  be  expected,  received 
frequent  notice  from  the  courts  of  both  this 
country  and  England. 

The  doctrine  of  the  English  courts  may  be 
illustrated  by  the  cases  of  MUler  v.  Hancock 
[1893]  2  Q.  B.  D.  177,  and  Hargrorea  t.  Har- 
topp  [1905]  1  K.  B.  D.  472.  In  the  first  of 
these  cases  the  defendant  was  the  owner  of 
premise?  leased  in  flats  to  tenants.  The 
plaintiff  was  collector  for  a  railway  company, 
who  In  that  capacity  called  upon  the  tenant 
of  one  of  these  flats  and  in  coming  down 
the  staircase,  through  a  defect  in  the  stair, 
fell  and  broke  his  leg.   Bowen.  U  J.,  said : 

"The  tenants  could  only  use  their  flats  by 
using  the  staircase.  The  defendant,  therefore, 
when  he  let  the  flats,  impliedly  graated  to  the 
tenants  an  easement  over  the  staircase,  which 
he  retained  in  hie  own  occupation,  for  the  pur- 
pose of  the  enjoyment  of  the  flats  so  UL  Un- 
der those  circumstances,  what  ii  the  law  as  to 
the  .repairs  of  the  staircase?" 

He  then  proceeded  to  hold  that  under  these 
circumstances  tbe  landlord  had  given  the 
tenant  a  right  to  use  the  staircase  and  un- 
dertaken to  keep  it  reasonably  safe  for  the 
use  of  the  tenants  and  also  of  those  persons 
who  would  necessarily  go  up  and  down  the 
stairs  In  ordinary  course  of  business  with 
tbem.  He  concluded  that  the  creation  of  the 
relation  of  landlord  and  tenant  In  such  a  case 
would  be  an  absurdity  If  not  founded  upon 
such  an  implied  duty.  His  conclusion  was 
founded  upon  the  reasoning  of  Lord  Mansfield 
In  Taylor  v.  Whitehead.  2  Douglas,  745.  In 
Hargroves  v.  Hartopp,  this  case  was  followed 
by  Lord  Alverstone,  C.  J.,  who,  In  commenting 
upon  the  opinion  of  Bowen,  L.  J.,  in  the  Mil- 
ler Case,  said  that  he  understood  tt  to  mean 
that  the  duty  to  repair  was  coextensive  with 
that  created  by  express  covenant ;  that  Is  to 
say,  that  it  was  an  absolute  duty  to  keep 
the  premises  In  safe  condition  at  all  events, 
and  not  merely  a  duty  to  take  reasonable 
care  to  do  so.  He  expresses  some  doubt  as 
to  the  absolute  nature  of  the  duty,  but  de- 
clined to  decide  the  point,  placing  his  deci- 
sion upon  the  ground  of  the  failure  of  the 
landlord  to  exercise  reasonable  care.  This 
la  the  general  doctrine  of  the  courts  In  this 
country.  Sawyer  v.  McGlllIcuddy,  81  Me.  318, 
17  Atl.  124,  3  L,  R.  A.  468,  10  Am.  St.  Rep. 
260;  Shipley  v.  nfty  Associates,  101  Mass. 
251,  3  Am.  Rep.  346;  Looney  v.  McLean. 
129  Mass.  33,  37  Am.  Rep.  295 :  Home  Realty 
Co.  V.  Carlus,  189  Ky.  228.  224  S.  W.  751 ; 
King  &  Metzer  v.  Cassell,  150  Ky.  537,  150  S. 
W.  682,  42  L.  R.  A.  (N.  S.)  774 :  Kansas  In- 
vestment Co.  V.  Carter,  160  Mass.  421,  36  N. 
B.  63 ;  Bissell  v.  Lloyd,  100  HI.  214 ;  O'Con- 
nor V.  Andrews,  81  Tex.  28,  16  S.  W.  628. 

[1]  This  doctrine  was  definitely  adopted 
by  this  court  In  McGinley  v.  Trust  Co.,  168 
Ua  2N,  66  a.  W.  IDS,  66  Ia  B.  A.  884,  which 


<Mo. 

was  followed  in  Turner  t.  Ragan,  229  B.  W. 
809,  decided  at  the  last  term  of  this  court 
and  not  yet  [officially]  reported  at  this  writ- 
ing. It  is  supported  by  reasoning  which 
seems  to  us  imanswerable,  and  may  be  stated 
in  its  direct  ai^llcatlon  to  this  case  as  fol- 
lows. Whenever  the  owner  of  a  house  de- 
mises a  portion  of  It  to  which  access  Is  bad 
by  way  of  halls,  stairways,  or  other  approach- 
es to  be  used  In  common  with  the  owner  or 
t»iants  of  other  portions  of  the  same  prem- 
ises, the  owner,  by  such  transaction,  retains 
as  to  the  tenant  the  possession  and  control 
of  the  undemised  faculties,  and  It  Is  his  duty 
to  keep  them,  or  to  use  reas(HiabTe  care  to 
keep  them,  In  safe  condition  fbr  the  use  of 
the  tenant  in  the  ^oymect  of  Ms  own  pos- 
sesRlon.  Without  the  appUcatimi  of  this  rule 
In  his  favor  the  tenancy  ia  a  ftirce,  and  the 
tenant  from  nnrnth  to  month,  as  In  this  case, 
may  be  evicted  without  noHce  by  the  sim- 
ple refusal  of  his  landlord  to-  maintain  the 
only  means  of  access.  The  i^hiclple  Is  well 
illustrated  by  the  evidence  in  this  case,  in 
which  the  owner  testified  Qiat,  If  his  tenant 
had  threatened  to  leave  unless  such  repairs 
should  be  made  as  to  enable  her  to  enter 
her  apartments  with  safety,  he  would  sim- 
ply have  told  her  to  go.  It  is  Impossible 
that  the  appUfiation  of  the  rules  of  the  com* 
mon  law  should  create  such  a  condition. 

[Z]  It  is  a  principle  too  well  established  to 
be  now  thoughtlessly  abandoned  that  Mie  who 
Invites  another  to  come  upon  his  premises  Is 
bound  in  law  to  see  that  those  premises  are 
In  such  condition  that  the  invitation  may  be 
safely  aoc^ted.  In  this  case  the  lease  was 
an  Invitatirai  to  the  piaintifT  to  entar  the  flat 
by  the  way  already  apparently  provided.  Id 
return  the  owner  exacted  a  monthly  rental. 
She  could  only  enter  by  cipssing  his  own 
premises  by  the  use  of  the  st^s  that  gave 
way  under  her  feet,  and  she  was  entitled  to 
have  tlion  maintained  so  that  she  oonld  do 
so  In  safety.  Hsr  rights  under  the  lease  con- 
stituted the  measure  of  his  duty  In  that  re- 
spect 

[3]  The  property  was  constructed  for  the 
puii>08e  of  a  residence,  and  was  so  used. 
This  use  implies  tree  entrance  and  oclt  for 
business  and  social  inirposes,  and  the  most 
of  the  cases  to  which  we  have  already  re- 
ferred hold  that  all  persons  so  entering  and 
leaving  do  so  upon  the  Implied  Invitation 
of  the  owner,  and  are  eaually  entitled  to  the 
same  protection  as  the  tenant  himself. 

[4, 6]  There  is  one  branch  of  the  same 
question  to  which  we  should  adYert  before 
proceeding  to  the  facts  of  this  case^  We 
have  already  noticed  the  effect  of  failure  to 
maintain  the  facilities  for  safe  entrance  upon 
and  exit  from  the  premises  as  a  method 
of  wrongful  eviction,  as  was  so  plainly  sug- 
gested by  defendant  in  his  testimony.  This 
has  made  necessary  another  rule  whldi  has 
become  thorou^Oy  established  in  oar  jotin- 
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prudence,  and  Is  expressed  by  tbe  Kentucky 
Oourt  of  Appeals  In  Honke  Bealty  Co.  t.  Car- 
los, BoiHra,  aa  MSawm 

"It  is  urged  that  plaintiff's  equal  knowledge 
with  defendant  of  tbe  condition  of  the  steps 
bars  her  right  to  recorer  herein.  We  cannot 
agree  with  this  contention.  These  ateps  con- 
stitated  practically  the  only  means  of  access 
to  the  two  i^Ttments,  and  ware  aaed  by  both 
tenants,  facta  necessarily  known  to  the  land- 
lord. Becanae  of  their  inaccessibility  and  con- 
dition the  other  entrances  were  seldom  nsed. 
*  *  *  Mere  continued  use  of  a  common  pas- 
sageway, after  knowledge  of  its  dangerous  con- 
dition, is  not  of  itself  conclusive  evidence  of 
a  lack  of  dae  care  on  the  part  of  tbe  tenant, 
aince  such  knowledge  does  not  require  the  ten- 
ant to  desist  from  uaing  same  in  a  careful  man* 
ner.  nor  render  the  careful  oae  of  aame  con- 
tributory negligence.  Looney  t.  McLean,  120 
Mass.  33,  37  Am.  Bep.  286. 

[6]  We  think  the  proposition  escpressed  In 
these  and  other  cases  la  a  soimd  one.  We 
do  not  thtnk  the  law  should  encourage  the 
wrongdoor  in  Interposing  his  own  wrong  as 
n  defense  against  one  who  has  suffered  from 
its  effects.  It  Is  true  that  In  this  case  the 
plaintiff  had  access  tlironi^  a  rear  door  to 
her  hack  yard,  and  we  wlU  presume  that 
this  way  wound  somewhere  safely  to  ft  street. 
It  may  also  be  that  under  some  drcnm* 
stances  It  might  have  been  plaintiff's  duty  to 
protect  her  landlord  from  loss  by  subjecting 
herself  to  the  same  roundabout  process,  but 
she  also  had  the  right  to  consider,  to  some 
extent  at  least,  her  own  convenience  secured 
to  her  by  her  lease,  even  to  the  extent  of  en- 
countering a  danger  which  might  possibly 
react  upon  the  landlord  who  violates  It.  The 
law  will  not  compel  her,  without  good  reason, 
to  abandon  her  front  door,  tbe  full  and  free 
use  of  which  was  Included  In  her  monthly 
rental. 

[7]  2.  Soon  after  the  plaintiff  moved  Into 
the  house  the  defendant  employed  one  Settle- 
more,  whom  he  describes  as  "a  kind  of 
carpenter,"  to  fli  the  back  porch.  On  No- 
vember  Sth  Settlemore  came  to  him  with 
a  note  signed  by  plaintiff,  reading  as  follows: 
"All  work  Is  done  all  right."  He  thereupon 
gave  Settlemore  his  check  for  $116.89  for 
his  work  on  the  back  por<A.  Although  the 
defendant  In  person  produced  these  two 
papers  In  court  and  Identified  them,  he  made 
no  suggestion  that  they  referred  to  anything 
but  the  work  on  the  ha.ck  porch,  which 
amounted  to  that  sum,  yet  tbe  court,  against 
the  Insistent  objeetion  of  the  plaintiff,  per- 
mitted both  papers  to  go  to  the  jury.  This 
action  Is  one  of  the  errors  assigned  and  In- 
sisted on  In  this  court. 

At  tbe  time  these  papers  wore  Introduced, 
tbe  plaintiff  had  testUled: 


man  was  afraid  to  move  her  heavy  things  in 
over  tbe  front  steps,  and  tikat  the  defendant 
told  her  to  go  ahead;  that  he  would  fix  every- 
thing up;"  that  the  man  "took  her  piano,  eta, 
up  the  back  stairs  on  account  of  the  condition 
of  the  front  steps." 

She  also  said  that  in  December  following 
she  found  out  that  one  of  tbe  front  steps  was 
loose.   This.wos  the  step  on  which  she  fell. 

This  is  the  only  evidence  we  can  find  In 
the  record  connecting  tliese  two  papers  with 
the  subject  of  this  suit,  or  which  might  be 
urged  as  an  excuse  for  their  admission  In 
evidence.  Defendant  stated  that  he  employed 
Settlemore  to  put  up  the  porch,  that  the 
amount  of  the  check  was  for  that  service,  and 
that  Settlemore  brought  him  the  note  of  his 
own  volition  to  obtain  his  pay  for  that  work. 

[8]  The  admission  of  these  two  papers  in 
evidence  amounts  to  a  Judicial  direction  to 
the  jury  that  they  tend,  either  of  themselves 
or  In  connection  with  some  other  evidence  In 
tbe  case,  to  prove  that  the  plaintiff,  on  or 
about  the  6th  day  of  November,  1913,  ex- 
pressed her  aaUsfactiou  with  ■  the  condlUoa 
of  these  front  steps,  and  that  tbe  carriers  to 
which  their  ends  were  nailed  were  not  rot- 
t^  and  dangerous  at  the  time  of  the  ac- 
ddent  months  later.  The  fact  that  these 
steps  were  not,  in  S^Monber,  1818,  ow- 
sldwed  stnmg  enou^  to  bear  the  wdi^t  of 
a  piano  is  no  erldence  that  ttiey  wwe  unsafe 
for  the  plaintiff  to  walk  upon  at  that  time 
or  at  any  later  date. 

Plaintiff's  explanation  of  this  note  Is  that 
she  gave  it  to  a  negro  paper  hanger  to  show 
that  he  had,  satisfactorily  to  her,  comideted 
a  little  Job  of  pap«-lng  In  her  fiat 

The  thing  of  which  plaintiff  now  complains 
is  that  the  carriers  upon  which  these  steps 
rested  and  to  which  they  were  nailed  were 
rotten  and  would  not  hold  tbe  naUs  whl(^ 
should  keep  them  in  place,  so  that  one  end 
of  the  step  gave  way  beneath  her  feet  and 
caused  her  fall.  This  was  probably  true, 
for  the  defendant  was  on  tbe  spot  with  a 
carpenter  within  an  hour  after  tbe  injury, 
and  repaired  the  damage,  using  the  same 
old  st^  in  tbe  new  structure,  but  throwing 
the  carriers  Into  the  scrap  heap  and  putting 
In  new  ones. 

For  the  reasons  we  have  stated,  we  are 
ccmstrained  to  hold  that  the  court  was  in 
error  in  permitting  the  note  and  check  to 
go  to  the  jury  as  evidence  pertinent  to  the 
issue  before  them.  There  is.  nothing  In  tbe 
record  connecting  them  in  any  manner  with 
that  Issue,  while  the  testimony  of  defend- 
ant himself  shows  affirmatively  that  there 
was  no  auch  connection.  That  It  was,  when 
considered  in  connection  with  the  action  of 
the  court  In  admitting  it,  higtdy  prejudicl«I 


"That  on  Monday,  the  10th  of  September,  .  . 

1M3,  when  her  things  were  being  moved  in  by  ;     the  plaintiff,  is  evident 
the  moving  man,  she  called  up  the  defendant '    8-   The  plaintiff  testified  that  she  had 
over  the  phone  and  notified  him  tiiat  the  moving ,  known  ^nce  mme  time  in  Decemb»,  1913, 
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that  this  step  was  loose,  and  had  complained 
to  defendant  about  It ;  that  be  had  promised 
to  fix  it  and  that  she  had  tried  to  fix  It  her- 
self, driving  nails  In  It;  that  on  the  morning 
of  and  before  the  accident  sbe  had  found  It 
loose  at  oae  end,  and  bad  called  the  attention 
of  Mrs.  Hogan  and  ber  daughter,  the  mother- 
in-law  and  sister-ln-law  of  defendant,  who 
lived  next  door,  to  the  fact  by  pulling  out 
the  loose  end  six  or  seven  inches  and  then 
putting  It  back  In  place.  Mrs.  Hogan  and 
her  daughter  testifled  that  she  had  not  only 
done  this  but  bad  picked  up  the  step  and 
then  put  It  back  In  position  again. 

[1]  Defendant's  plea  of  contributory  negli- 
gence being  limited  to  plaintiff's  negligence 
in  removing  the  step  from  the  position  it 
had  theretofore  occupied  and  negUgentlyi 
placing  It  In  the  position  In  which  it  was  at 
at  the  time  she  fell,  and  afterward  negligent- 
ly going  upon  it,  knowing  the  condition  In 
which  It  was  at  the  time,  he  asked  and  the 
court  gave  his  Instruction  No.  4,  copied  In 
our  "Statement,  in  which  the  jury  were  told 
that  If  they  believed  from  the  evidraiee  that 
oa_  the  morning  of  the  accident  plaintiff — 

"intentionally  moved  the  tread  of  the  step  in 
question  with  her  hands,  either  entirely  or  par- 
tially from  the  position  it  occupied  on  the  ris- 
ers supporting  it,  and  that  plaintiEF  then  under- 
took to  place  said  tread  in  its  proper  position, 
but  did  BO  in  such  manner  that  when  she  shortly 
thereafter  passed  down  said  stops  and  went  up- 
on said  tread  it  became  displaced  and  caused 
her  to  fall,  then  plaintiff  is  not  entitled  to  re- 
cover." 

This  was  equiTalent  to  a  peremptory  In- 
struction to  find  for  defendant.  It  requires 
no  argument  to  demonstrate  that  this  was 
error.  It  does  not  submit  to  the  Jury  the 
question  of  negligence  In  meddling  with  the 
step,  but  assumes  that  If,  as  She  testified, 
she  moved  the  loose  end  out  six  or  seven 
inches  and  then  put  it  back  In  the  position 
it  had  occupied  before,  or,  as  the  Bogans 
testifled,  picked  It  up  and  showed  It  to  them 
and  then  put  It  back  where  It  was  before, 
she  committed  an  act  of  n^Ugence  and  fixed 
her  own  responsibility  for  the  Injury,  not- 
withstanding that  she  placed  It  In  the  same 
position  that  she  found  it.  In  other  words, 
if  she  meddled  with  it  at  all,  even  In  the 
Interest  of  her  own'  safety,  the  owner  was 
released  from  all  liability  for  negligence  in 
creating  a  situation  so  dangerous  that  safety 
required  its  correction.  This  principle  would 
lead  to  the  conclusion  that  no  person  could 
recover  for  an  injury  received  In  an  attempt 
to  remove  the  trap  set  for  him.  He  must 
first  step  Into  It. 

[10]  In  this  case  there  Is  no  evidence  what- 
ever that  In  meddling  with  the  step  the 
plaintiff  contributed  to  any  extent  to  the 
Injury.  She,  testifying  tor  herself,  and  both 
the  Hogana,  witnesses  for  the  defendant  up- 
tm  tbaX  Question,  testified.  In  substance,  that 


when  plalntUE  moved  w  picked  iqi  the  step 
slie  pnt  It  back  as  it  was  before,  niere  Is 
no  evidence  that  It  was  within  her  power  to 
mend  it.  The  stei>s  were  undemised  and  In 
the  possession  of  the  owner,  subject  to  the 
use  of  both  his  tenants  for  Qxe  purposes  of 
egress  and  Ingress,  and  this  use  he  was 
Ibound  to  exercise  all  reasonable  care  to 
make  safe,  for  which  his  compensation  was 
Included  In  his  rental.  If  he  n^llgently  per- 
mitted it  to  become  unsafe,  and  that  condi- 
tion was  the  cause  of  the  Injury,  the  fact 
that  she  may  have  atten^ted  to  repair  it, 
or  picked  it  up  or  laid  It  down  without  chang- 
ing its  condition,  did  not  lessen  the  respon- 
sibility of  the  one  charged  with  the  duty  o£ 
keeping  It  In  a  safe  condition  for  her  use. 

[11]  4.  As  it  will  be  necessary  to  reverse 
and  remand  the  cause  for  the  errors  already 
noticed,  it  may  be  of  service,  in  connection 
with  further  proceedings  In  the  trial  court, 
to  briefly  state  the  rule  of  contributory 
negligence  as  applicable  to  this  particular 
class  of  cases.  The  plaintiff  was,  at  the 
time  of  her  Injuries,  as  tenant  of  the  prem- 
ises from  month  to  month,  entitled  to  use 
all  these  steps,  not  only  for  personal  access 
to  her  own  premises,  but  for  the  access  of 
others  having  business  or  social  relations 
with  her,  which  might  make  It  necessary  or 
desirable  to  her.  AU  such  persona  pasialng 
In  such  capacity  to  and  from  her  flat  were, 
by  the  fact  of  her  tenancy,  entitled  to 
reasonable  care  on  Che  part  of  the  owner  of 
the  premises  with  respect  to  such  conditions  of 
safety.  She  had  paid  her  i&it  In  advance 
and  her  title  to  these  fadUtleB  was  cnnplete. 
The  free  and  constant  use  of  these  st^w 
was  necessary  to  the  aijoyment  of  her  own 
residence^  and  the  law  does  not  require  her 
to  cease  that  enjoyment  the  moment  the 
owner  chooses  to  permit  it  to  become  dan- 
gerous. While  the  approadi  Is  In  the  pos- 
session of  the  owner,  the  easement  Is  a  part 
of  her  own  pronlses,  and  the  tenant  may 
sdU  omtlnue  to  use  It  In  the  exercise  of 
rsftsonable  care  to  be  determined  in  view  of 
the  extent  and  nature  of  the  danger  created 
by  the  owner's  neglect  or  refusal  to  per^ 
form  his  duty,  and  her  own  right  of  enjoy- 
ment Home  Realty  Co.  v.  Carlns,  supra; 
Looney  t.  McLean,  129  Mass.  33,  37  Am.  Bep. 
295. 

[12]  If  upon  due  notice  or  with  knowl- 
edge of  such  dangerous  condition  he  still 
fails  to  make  the  necessary  repairs,  sbe  is 
not  bound  to  vacate  the  premises  and  resort 
to  her  suit  in  damages  for  relief,  but  may, 
in  the  exercise  of  sudi  care  as  is  indicated 
by  the  danger,  continue  to  use,  the  premises, 
if  practicable  to  do  so  with  reasonable  safety. 
The  landlord  may  not  set  a  deadfall  before 
the  front  door  of  his  tenant,  and  claim  ex- 
emption from  damages  for  the  consequent 
Injury  on  the  sole  ground  that  he  had  suc- 
ceeded In  making  it  dangerous  to  enter  or 
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leare  by  that  route.  In  such  b  case  the 
jury  may  weigh  the  need  of  the  tenant  in 
the  same  balance  Into  whidi  the  cupidity  of 
the  owner  has  already  been  cast.  It  la  un- 
necessary to  express  any  opinion  on  the 
propriety  of  the  remaining  Instructions. 

The  Judgro^t  of  the  circuit  court  for  the 
city  of  St.  Louis  is  reversed,  and  tlie  cause 
remanded  for  further  proceedings  In  accord- 
ance with  the  prindplee  herein  stated. 

RAGIiAND  and  SMAIjL,  OO,  concur. 

PER  OURIAM.  The  foregoing  opinion  <rf 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court 

All  the  Judges  concur. 


COMMONWEALTH    FINANCE  CORPORA- 
TION V.  MISSOURI  MOTOR  BUS 
CO.    (Na.  2236ft.) 

(Snprame  Oonrfc  of  ICssoiiri,  XMrision  No.  1. 
July  U,  1921.) 

1.  Raoofvars  «»22  —  PatHlav  liaM  to  akow 
eaasa  for  appolntmeat. 

A  petition,  alleging  tliat  the  motor  baaseB 
of  defendant  corporation  were  parehased  wUh 
idaintiff'a  fnads  intnieted  to  it  for  the  pur- 
diase  notes  and  chattel  mortgages  and  by  him 
mlaapproprtated,  and  that  the  corporation  had 
alnce  mortgaged  its  busses  to  its  codefendant, 
and  was  refusing  to  account  to  plaintiff  for  the 
money  so  misappropriated,  states  facta  suffi- 
cient to  antborise  the  appointment  of  a  tempo- 
niTy  receiver  to  take  possession  of  the  defend- 
ant corporation's  property  pending  the  deter- 
laination  of  the  suit 

2.  Appeal  and  arror  «=s>955— Refnsal  to  ravako 
rscelvership  raverelble  oaly  for  abuse  of  dls- 
orotion. 

On  an  appeal  from  an  order  refusing  to  re- 
voke the  appointment  of  a  temporary  receiver, 
the  order  will  not  be  reversed,  uolesa  it  ap- 
pears to  be  the  result  of  a  palpable  abuse  of 
the  trial  court's  discretion. 

3.  Reoeivers  «=358— Ceaflletiio  evMoaeo  haM 
DOt  to  show  abose  of  dIseretroB  !■  nfiaal  to 
revoke  appointaient. 

Conflicting  evidence  as  to  whether  the  prop- 
erty of  defendant  corporation  was  purchased 
by  misappropriated  funds  belonging  to  plain- 
tii^  or  whether  the  funds  of  plaintiff  were 
used  in  the  purchase  at  chattel  mortgages,  as 
authorized  by  it,  which  could  not  be  enforced 
because  it  was  a  foreign  corporation  not  au- 
'  tliorized  to  do  business,  field  not  to  show  an 
abuse  of  tiie  trial  court's  discretion  in  refusing 
to  revoke  the  appointment  of  a  temporary  re- 
cover, whose  duties  were  only  to  preserve  the 
property  pending  the  final  determination  of  the 
disputed  issues. 

AivttL  from  St  Louia  Orcuit  Oourt; 
Gharlea  B.  Davie,  Judge. 


Suit  by  the,  Oomiaonweelth  Finance  Oor- 
poration  against  the  Missouri  Motor  Bus 
Gompany,  a  corporaUon,  and  another.  Vrom 
an  order  refusing  to  revoke  an  interlocutory 
order  appointing  a  temporary  receiver,  the 
named  defendant  appeals.  Affirmed. 

E.  H.  Wayman,  of  St.  I>oul8,  for  appellant 
Missouri  Motor  Bus  Co. 

Nagel  &  Kirby  and  B.  P.  Qrlffln,  all  of  St 
Lonto,  for  respondent 

RAGIiAND,  G.  This  is  an  appeal  from  an 
order  of  the  circuit  court  of  the  dty  of  St 
Louis  refusing  to  revoke  an  lnterlocut(H7 
order  appointing  a  temporary  receiver. 

The  petition  which  was  filed  June  8,  1920, 
alleged.  In  substance,  tbat  the  plaintiff  was 
a  corporation  engaged  in  the  city  of  New 
York  and  elsewhere  In  the  purchase  of  chat- 
tel mortgages  and  other  liens  on  automobiles, 
trucks,  and  motorcycles;  that  one  Frazier 
had  theretofore  been  appointed  Its  agent 
and  authorized  to  act  for  It  In  the  dlty  of 
St  Louis  and  t«*ritory  tributary  thereto. 
In  the  Investment  of  Its  funds  In  BatH  se- 
curitlee  In  conformity  with  mcHioda  pre- 
scribed by  it ;  that  said  Frasrfer,  wbfle  par> 
porting  to  act  as  Its  agent,  bnt  wbolly  with- 
out the  scope  of  his  authority  as  auch.  and 
without  the  knowledge  or  ctmsent  of  plain- 
tiff, had  Invested  more  than  9100,000  of  Its 
funds  In  promoting,  organlKing,  and  InoHV 
poratlng  the  defendant,  Missouri  Motor  Bas 
Company,  and  in  purchasing  tor  It  a  large 
number  of  motor  busses  whlcta  It  was  operB^ 
ing  on  the  streets  of  the  <dty  of  St  Louis; 
that  all  the  property  In  the  possession  or 
under  the  control  of  said  defendant  had 
been  acquired  vlth  plaintiff's  money  ao  un- 
lawfully furnished  it;  tbat  said  def^dant 
acting  tn  collusion  with  aald  Frazler,  was 
refusing  plaintiff  an  accounting  thereof;  that 
plaintiff  was  oitltled  to  have  an  accounting 
and  to  have  the  property  so  unlawfully  pur- 
chased with  Its  money  Impressed  with  a  lien; 
and  that  said  defendant  waa  insolvent  and 
was  operating  at  a  daily  loss.  It  was  also 
allied  that  the  defmdant,  Missouri  Motor 
Bus  Company,  had  fraudulently  ^ven  its  co- 
defendant,  Tower  Orove  Bank,  a  dbattel 
mortgage  on  all  of  said  property,  purporting 
to  secure  a  note  of  fSO.OOO.  The  prayer  was 
for  an  accounting  of  all  mon^a  received 
by  defendant,  Missouri  Motor  Bus  Compauy, 
through  Frazler,  ttiat  a  Hen  be  decreed  In 
plaintiff's  favor  on  all  the  propwty  acquired 
with  its  funds,  and  for  a  receiver  pending 
the  litigation,  etc. 

In  response  to  an  order  to  show  cause  why 
a  temporary  receiver  should  not  be  SK'olnt- 
ed,  the  defendant,  Missouri  Motor  Bus  Com- 
pany, hereinafter  referred  to  simply  as  the 
defendant,  filed  a  return,  in  which  It  denied 
that  Frazler  had  used  any  of  plaintifCa  funds 
In  promoting,  (vganlzlng,  and  Incorporating 
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said  dtfadant,  or  had  tnral^ied  any  sncb 
fimds  for  It  to  buy  motor  ToUcles,  esccept 
upon  chattel  niOT^;ages  and  In  conformity 
wlOk  plalnttfTg  methods  of  tranaactliig  busi- 
neiB.  It  further  averred  that  tiie  notes  and 
uor^gM  so  taken  by  plaintiff  through  its 
said  agent  vrere  void  beoiuse  they  wore  usu- 
riona,  and  because  plaintiff  was  a  fwelgn 
corporation,  and  at  the  time  of  taking  them 
was  not  licensed  to  do  business  In  ttds  state. 

A  hearing  was  had  on  the  allegations  of 
the  petition,  the  retu^  of  the  defendant  to 
the  order  to  show  cause,  and  affidavits  and 
depositions  filed  by  the  respective  parties. 
The  bearing  resulted  In  an  order  appoindi^ 
a  recover.  A  motion  to  revoke  the  order 
was  overruled,  and  this  aiq;ieal  followed. 

[1,  2]  A  rwdlng  of  the  petition  makes  It 
obvious  that  if  the  tiruth  of  its  allegatltms  Is 
established  plaintiff  is  entitled  to  the  r^ef 
it  seeks,  and  that  such  relief  would  In  all 
probability  be  IneffectiTe  or  oitlrely  thwart- 
ed without  the  appointment  ct  a  receiver. 
Under  such  drcumstances  the  circuit  court, 
in  the  ezerdse  of  its  general  chancery  ju- 
risdiction, as  well  as  under  the  statute  (sec- 
tion 2018,  R.  S.  1909),  was  aathorized  to  ap- 
point a  receiver  If  It  deemed  it  necessary. 
And  on  an  appeal  from  Its  order  refusing  to 
revoke  such  appointment  we  are  not  at  liber- 
.  ty  to  set  the  order  aside  or  reverse  it  unless 
It  appears  to  be  the  result  of  a  palpable 
abuse  of  the  discretion  committed  to  that 
court.  Abramsky  v.  Abramsky,  261  Mo,  117, 
168  S.  W.  1178;  Stark  v.  Grimes,  88  Ma 
App.  409. 

[3]  While  this  is  technically  an  appeal 
firom  an  order  refusing  to  revoke  an  order 
appointing  a  receiver,  in  conformity  with  the 
statute  allowing  appeals  from  such  inter- 
locutory orders,  the  propriety  of  the  appoint- 
ment in  the  flrst  instance  is  the  matter  really 
involved,  as  the  motion  to  revoke  was  filed 
and  overruled  immediately  following  the 
order  making  the  appointment.  In  review- 
ing the  action  of  the  trial  court,  therefore, 
we  should  look  to  the  same  matters  that 
were  presented  to  It  for  consideration  on  the 
application  for  a  receiver,  namely  the  peti- 
tion, the  return  to  the  order  to  show  cause, 
and  the  evidence  submitted  by  the  parties  lu 
the  form  of  affidavits  and  depositions  In  sup- 
port of  their  respective  contentions.  As  the 
merits  of  the  cause  are  not  before  us,  but 
merely  the  propriety  of  appointing  a  receiver, 
no  useful  purpose  would  be  subserved  by  a 
statement  and  critical  examination  of  the 
evidence  at  length.  On  the  part  of  the  plain- 
tiff It  fairly  sui^orted  the  allegations  of  the 
petition,  except  that  there  was  no  direct  evi- 
dence that  any  of  plaintiffs  funds  were  used 
in  promoting  or  incorporating  defendant.  To 
be  more  spedflc,  the  evidence  In  part  tended 
strongly  to  show  that  Frazler  and  one  Mar- 
tin, a  dealer  in  trucks  used  in  the  construc- 
tion of  motor  busses,  were  the  active  promo- 
ters who  procured  the  iDoorporatlou  of  de- 


(Md. 

fendant;  that  while  deeendanTs  articles  of 
Incorporation  allesed  that  1^  capital  atock 
was  $600,000,  and  that  onfr-haU  thereof  bad 
been  paid  up,  no  part  of  it  had  in  fact  beaa 
paid;  that  it  had  no  operating  capital;  that 
all  its  lyrical  propnty  bad  been  boui^t  by 
Frazler— most  at  It  fran  Alartin— and  paid 
fbr  entirely  with  lOaintlff'B  money;  that 
thereafter  Martin  In  ttie  name  of  defttid- 
ant  had  mortgaged  all  of  Its  vvJBerty  to 
the  Tower  Grove  Bank  for  950,000  and  ap- 
propriated the  muiey;  and  that,  when  plain- 
tiff started  an  Investigation  of  defendant's 
affairs  and  Fnuder's  deaUngs  with  and  tor 
it,  Martin  disappeared,  and  with  him  de- 
fendant's corporation  records,  if  it  ever  bad 
any. 

Defendant's  evidence,  on  the  contrary, 
tended  to  show  that,  while  Frazil  as  plain- 
tiff's agent  had  flnan<^  all  of  its  purdiasea 
of  motor  busses  and  tracks,  he  had  done  so 
in  strict  conformity  with  the  authority  Qon- 
ferred  i^on  bim  by  his  principal;  that  on 
each  of  such  purchases  the  defendant  had 
paid  one-fourth  or  one-third  of  the  purchase 
price  out  of  Its  own  funds,  and  by  preorrange- 
ment  had  given  the  seller  a  note  and  mort- 
gage, according  to  the  terms  and  on  forms 
prescribed  by  plaintiff's  agent,  who  there- 
upon took  an  assignmait  of  same  and  paid 
for  defendant  tiie  remainder  of  the  purchase 
money;  that  there  had  been  19  such  trans- 
actions, but  that  defendant  was  able  to  pro- 
duce but  two  of  the  notes  niid  three  of  the 
mortgages  because  an  agent  of  plalntlfTs 
bad  purloined  the  remainder  of  the  securi- 
ties from  Frazier's  office.  In  this  connection 
it  might  be  observed  that  If  Frnzler  had  ever 
caused  any  such  mortgages  to  be  filed  or  re- 
corded d^endant  would  not  experience  the 
difficulty  of  which  It  complains  in  making 
this  proof. 

The  foregoing  la  a  brief  summary  of  the 
evidence  offered  by  both  sides.  On  that 
touching  the  abstraction  of  notes  and  mort- 
^gos  from  Frazler's  flies,  defendant  argues 
that  plaintiff  found  itself  In  the  predica- 
ment of  having  invested  more  than  $100,000 
in  securities  "tbat  were  worthless  and  un- 
enforceable, and  that  it  found  It  oecessory 
to  make  away  with  them  In  order  to  have  a 
pretext  for  following  its  money  Into  defend- 
ant's property  on  equitable  principles,  and 
thereby  avoid  the  consequences  of  having 
failed  to  comply  with  our  laws,  which  pre- 
scribe the  conditions  upon  which  a  foreign 
corporation  may  transact  business  in  this 
state.  But  It  Is  apparent  that  the  truth  of 
these  charges,  as  well  as  their  value  as  a  de- 
fense to  plaintiff's  action.  If  established,  can 
t»e  determined  only  upon  a  trial  of  the  cause 
on  tbe  merits.  And  the  same  is  tme  with  re- 
spect to  the  matters  affirmed  by  plaintiff 
and  denied  by  defendant.  The  sole  purpose 
of  the  appointment  of  a  receiver  Is  to  con- 
trol and  preserve  property  pending  lltlga-  , 
ti<m,  tiiat  the  relief  awarded,  if  any,  may  be 
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effective.  If  no  receiver  were  appointed  lu 
the  instant  case  until  after  a  trial  on  the 
merits,  there  would  then  be  no  occasion  or 
necessity  for  such  an  appointment,  nor 
.would  there,  In  all  probability,  be  anything 
for  a  decree  to  operate  upon,  if  plaintiff 
obtained  one.  We  are  unable  to  discorer 
from  the  record  before  us  wherein  the  eir^ 
cult  court  in  any  respect  abused  a  sound  ju- 
dicial discretion  In  refusing  to  revoke  Its 
order  appointing  a  receiver.  Its  action  In 
that  respect  and  the  order  made  In  connec- 
tion therewith  are  therefore  affirmed. 

SMALL  and  BBOWN,  CC,  concur. 

PER.  CUBIAU.  The  fcvegoing  opinion  of 
BAGLAND,  G.|  Is  adopted  as  the  opinion  of 
the  court. 

All  the  Judges  concur. 


CITY  OF  BRUNSWICK  «x  r«l.  BARKWELL 
•t  ai.  T.  BENECKE.    (No.  22994.) 

(Snpreme  Court  of  MIssoori,  Division  No.  21 
«    JviM  28, 1021.  Motion  for  Behearinff 
Denied  July  19, 1021.) 

L  Courts  «=3488< I}— Supreme  Court  to  oon- 
slder  transferred  case  as  if  obtained  by  or- 
dinary process. 
Where  a  <!aae  is  transferred  to  the  Supreme 
Court  by  one  of  the  Courts  of  Appeal  for  the 
reason  that  a  Judge  believef  the  dedaion  of  that 
court  in  conflict  with  the  decision  of  another 
Court  of  Appeal,  it  ie  the  duty  of  the  Sopreme 
Court  to  hear  and  determine  the  cause  as  la 
case  of  jurisdiction  obtained  by  ordinary  appel- 
late process;  in  other  wordi,  the  question  of 
conflict  drops  out  of  the  case,  nnder  Const 
Amend.  1SS4,  |  6. 

2.  Time  <s»6— Two  issues  of  weekly  paper  a 
14  days'  publicatloa  of  notloe  of  Improve* 
ment  resolution. 

Under  Bev.  St  1909,  §  9411,  authorizing  Im- 
prorement  of  streets  in  cities,  and  requiring  no- 
tice of  resolution  to  be  published  for  two  con- 
secutive weeks,  publicntion  of  such  resolution 
in  two  issues  of  a  weekly  paper  was  sufficient, 
as  notice  when  published  In  a  weekly  paper  does 
not  cease  to  Impart  notice  the  day  after  the 
paper  leavea  the  press,  bnt  continaes  nntll 
tke  issdanoe  of  the  next  current  number. 

8.  Munlelpa!  oorporatioas  «s»29S(2> —Resell, 
tlen  M  to  atroet  impreveMUt  properly  ia- 
elided  eetaMishlai  of  inde. 

A  resolution  of  a  dty  reciting  that  **the 
iDcface  of  the  roadway  when  said  work  is  com- 
pleted shall  be  at  the  established  grade  thereof, 
all  according  to  plans,  pro61es,  and  specifica- 
tions therefor  filed  by  the  proper  officer  with 
the  city  clerk  of  said  city.  The  fills  and  cufs 
necessary  to  bring  to  the  established  grade 
that  part  of  the  roadway  of  said  Broadway 
street  proposed  to  be  graded  and  paved  are 
shown  on  said  profile,"  complied  with  the  re- 
quirement of  Bev.  St  1900,  S  9411.  aa  to  in- 


duing and  describing  in  the  resolotioii  the 
work  of  brining  such  street  to  the  establlalied 

grade. 

4.  MuaMpal  corporation  «=»362( I)— Notloe 
to  beglu  work  may  be  waived  by  oeatractor 
by  oommeNoieg  work. 

Where  ordiaanee  for  street  iaiairoTement 
under  Btr,  St.  1909,  |  9411,  provided  that  the 
improvement  should  be  commenced  within  one 
week  from  the  delivery  to  the  contractor  of 
written  notice,  and  be  fidly  completed  within 
60  days  thereafter,  the  contractor,  though  en- 
titled to  the  notice  to  begin  work,  could  waive 
such  notice  by  commencing  work. 

5.  MiBloipal  oorporaUoBS  «=3568(2)— Inteatloa 
to  waive  aotloe  to  bonmeace  Improvemeat 
ihowi  by  aots  aitf  oonduet. 

Intention  of  a  contractor  to  waive  notice 
to  begin  work  on  a  street  improvement  under 
Bev.  St  1009,  I  0411,  may  be  shown  by  acts 
and  conduct  of  the  parties  from  which  an  In- 
tention to  waive  might  be  reasonably  inferred, 
express  dedarations  being  mmsceesaiy. 

6.  Msnldpal  eorporattont  «=s»446— Tax  bill  la- 
sned  for  street  improveneit  held  voM, 

Where  ordinance  for  street  improvement 
under  Bev.  St  1909,  {  9411,  provided  that  the 
work  should  be  completed  within  60  days,  and 
it  was  not  completed  ontil  the  expiration  of  136 
days,  a  tax  bill  issued  fpr  the  work  was  void, 
though  contractor  wsdved  notice  to  begin  work, 
DO  extension  of  time  was  asked  or  given,  and 
ordinance  eontained  a  psipalty  proviso. 

Appeal  from  Circuit  Court.  Chariton  Coun. 
ty ;  Fred  Lamb,  Judge. 

Action  by  the  City  ot  Bnmnrld^  on  the  re- 
lation of  George  W.  Barkwell  aiid  others, 
ajralnst  Otto  K.  Benecke..'  Judgment  for 
plaintiffs,  and  defendant  appealed  to  the 
Court  of  Appeals,  which  transferred  the  case 
to  the  Supreme  Court  Beversed. 

F.  C.  Sasse,  of  Brunswick,  and  O.  P.  Bay, 
of  EeytesviUe,  for  appellant 

E.  C.  Anderson  and  Hussell  IS.  Holloway, 
both  of  Columbia,  and  WUIard  P.  Cave,  of 
Moberly,  for  respondents. 

HIGBEB,  P.  J.  [1]  This  case  was  trans- 
ferred to  this  court  by  the  Kansas  City  Court 
of  A)K>eal8,  for  the  reason  that  one  of  the 
Judges  believed  the  decision  of  that  court 
was  lu  conflict  with  the  decision  of  the 
Spripgfleld  Court  of  Appeals  In  Webb  t. 
Strobach,  143  Mo.  App.  ISO,  470,  127  S.  W. 
6S0.  Under  the  Constitution  It  ia  our  duty 
to  hear  and  determine  the  cause  as  In  case  of 
jurisdiction  obtained  by  ordinary  appellate 
process ;  in  other  words,  the  question  of  con- 
flict drops  out  of  ttie  case.  Section  6  of 
Amendment  of  1884  to  the  Constitution; 
Epstein  V.  Bailroad,  200  Mo.  1,  166  S.  W. 
609,  48  U  B.  A.  07.  S.)  804,  Ann.  Cas.  1915A, 
423. 

The  action  la  to  enforce  the  Hen  of  a  spe- 
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dal  tax  bill  Issued  by  Hie  city  of  BnmBwlck, 
a  city  of  the  fourth  class,  for  sradlng  and 
paving  a  part  of  a  public  street,  against  the 
propertf  of  the  appellant  abutting  on  said 
street  and  liable  to  taxation  therefor.  On 
May  3,  1915,  the  board  of  aldermen  nit  the 
dty  adopted  a  resolution  under  the  provisions 
of  section  9411,  R.  S.  1909,  declaring  it  neces- 
sary to  bring  to  the  established  grade  a  des- 
ignated portion  of  Broadway  street  by  flUs 
or  excavations,  as  may  be  necessary,  and  to 
pave  the  same  with  vertical  fiber  paving 
blocks  and  asphalt  filler,  all  upon  a  concrete 
base,  4  inches  thlc^,  according  to  specifica- 
tions therefor  filed  by  the  proper  officer  with 
the  city  clerk  of  said  dty.  It  directed  that 
the  resolution  be  published  for  two  consecu- 
tive Insertions  in  the  Brunswicker,  a  weekly 
newspaper  published  in  said  city.  The  reso- 
lutlMi  was  published  «i  May  7  and  14  in  said 
newspaper. 

On  May  25,  an  ordinance  was  adopted  re- 
quiring the  designated  portion  of  said  street 
to  be  brought  to  the  established  grade  and 
paved  with  3-lnch  vertical  vitrified  paving 
blocks  upon  a  4-lnch  Portland  cement  con- 
crete base,  with  an  asphalt  filler,  and  a  1%- 
inch  sand  cushion,  and  said  improvement 
shall  be  commenced  within  one  week  from 
the  delivery  by  the  board  of  aldermen  to  the 
contractor  of  written  notice  to  commence, 
and  shall  be  fully  completed  vrithin  60  days 
after  the  date  of  such  notice,  provided  that 
for  good  cause  shown  the  board  of  said  dty 
may  extend  the  time  for  completing  said  im- 
provement upon  the  application  of  the  con- 
tractor made  as  soon  as  the  necessity  there- 
for appears,  and  before  the  expiration  of  the 
time  herein  fixed  for  the  completion  of  the 
same. 

The  relabnr,  Barkwell.  was  the  successful 
bidder,  and  on  June  22  entered  Into  a  written 
contract  with  the  dty  to  do  the  work.  It 
prorkted  that  no  additional  time  for  the  com- 
pletion of  the  work  should  be  allowed  acept 
for  reastms  that  should  appear  sufficient  to 
the  board ;  working  days  lost  on  account  of 
injunction,  court  proceedings,  bad  weather, 
strlkM,  ete.,  shall  not  be  h^  to  be  working 
days,  and  shall  be  added  to  the  number  of 
Says  q^edfied  within  whldi  the  work  shall 
be  oomideted.  In  consideration  of  the  com- 
pletion of  the  contract  In  accordance  with 
the  specifications,  tiie  contractor  shall  re- 
ceive $1.74  per  square  yard. 

No  notice  was  given  the  contractor  to  begin 
the  work,  but  he  did  so  on  June  2S,  and  com- 
pleted it  November  10.  No  extension  of  time 
was  asked  or  s^ven.  The  tax  bill  was  issued 
November  19.  The  cause  was  tried  to  the 
court,  and  Judgment  rendered  fbr  the  relator, 
Barkwell,  from  which  the  defendant  appeal- 
ed to  the  Kansas  City  Court  of  Appeals 

[2]  1.  Section  9411,  R.  S.  1909,  authorizing 
the  improvement  of  streets  In  dties  of'-the 
fourth  class,  reads; 


(Mo. 

"When  tiie  board  of  aldermen  shall  deem  It 
necessary  to  pave  *  *  •  saj  street  *  *  * 
the  board  of  aldermen  shall,  by  resolatioa,  de- 
dare  such  work  or  improvements  necessary  to 
be  done,  and  cause  such  resolution  to  be  pub- 
lished in  some  newspaper  published  in  the  city, 
for  two  consecutive  weeks;  and  if  a  majority 
of  the  resident  ownere  of  the  property  liable 
to  taxation  therefor  shall  not,  within  ten  days 
from  the  date  of  the  last  insertion  of  said  res- 
olution, file  wiUi  die  dty  derk  their  protest 
against  snch  improvementSr  then  the  board  of 
lUdermen  shall  have  power  to  cause  sudi  im- 
provements to  be  mad^  and  contract  therefor.*' 

The  appellant  contends  that  three  Inser- 
tions are  necessary  to  constitute  a  publica- 
tion of  the  resolution  for  2  consecutive  weeks 
within  the  meaning  of  this  section  of  the 
statute,  and  that  resident  owners  of  property 
liable  to  taxation  for  the  contemplated  Im- 
provements were  entitled  to  file  their  pro- 
test within  10  days  from  the  date  of  the  last 
insertion,  which  would  have  been  June  1.  It 
Is  clear  the  publlcatltHi  required  is  for  full 
2  weeks  or  14  days. 

In  Haywood  v.  Bussell,  44  Mo.  262,  254, 
Judge  Bliss  said:' 

"The  objection  to  the  time  of  publication  )■ 
not  well  taken.  The  statute  requires  that  no- 
tice should  be  published  for  four  weeks,  and 
that  the  last  insertion  should  be  at  least  four 
weeks  before  the  commencement  of  the  term. 
If  the  first  publication  is  for  one  week,  surely 
the  other  three  are  for  one  week  each,  end  it 
is  only  necessary  that  'the  last  insertion— not 
the  last  week— sboold  be  fonr  weeks  before  tbe 
term.  The  notice  objected  to  was  published  In 
a  weekly  paper,  In  four  consecutive  namlwrs, 
which  makes  four  weeks.  The  objection  as- 
sumes that  the  commencement  of  the  publica- 
tion should  be  eight  weeks  before  the  term, 
which  is  not 'required,  nor  is  it  required  that 
the  four  weeks  should  end  four  weeks  before 
tbe  term.  It  is  suffldent  if  it  be  for  four 
weeks,  and  if  the  last  insertion,  wiiicb  is  the 
conuaencement  of  the  fourth  week,  be  four 
wee^  before  the  commencement  of  the  term." 
Wagner  and  Currier,  JJ.,  concurred. 

In  Cruzen  v.  Stephens,  123  Mo.  33T,  27  S. 
W.  557,  45  Am.  St.  B^.  549,  the  defendant 
contended  that  a  Judgment  for  delinquent 
taxes  was  void  because  the  notice  of  publl- 
catlon  to  the  deteidant  was  not  published 
for  4  consecutive  weeks.  It  appeared  in  tbe 
issues  of  the  newspaper  designated  on  March 
7,  14,  21,  and  28,  1889.  In  the  opinion  of 
Judge  Barday,  concurred  In  by  all  the  mem- 
bers of  Division  1,  It  Is  said: 

"Defendants  argae  that  publication  four 
times,  at  these  intervals.  Is  not  publication  for 
four  weeks',  and  dte  the  argument  of  the 
Court  of  Appeals  in  State  ex  rel.  Tucker 
(1888)  32  Mo.  App.  620,  claiming  that  the 
latter  demonstrates  that  the  ruling  on  this 
subject  in  Haywood  v.  Russell  (1869)  44  Mo. 
252  (where  such  a  publication  was  held  good)* 
is  unsouud.  and  should  not  be  followed. 

"Whatever  we  might  think  of  the  ruling  In 
tbe  forty-fourth  report  as  an  original  propod- 
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tion.  It  hai  been  acquiesced  in  so  tvSlj,  and 
been  treated  as  a  lettled  iK>int  oi  practice  in 
making  publicationB  in  all  eorts  of  proceedingB, 
for  so  mao7  years,  that  we  decline  to  re-ex- 
amine it  We  consider  that  the  rule  it  declares 
has  become  a  rule  of  property,  on  the  faith  of 
which  great  numbers  of  titles,  founded  on  jn<£- 
eial  Bales,  depend." 

BatUff  T.  Magee,  16B  Mo.  461,  as  S.  W.  713, 
Is  In  point.   Syllabus  1  reads: 

"Tht  statnte  leqidTed  that  tiia  nottee  tvt  the 
final  settlement  of  an  estate  dundd  be  *pab- 
Ushed  for  4  weeks'  prior  to  the  tern.  Beld, 
that  this  statate  required  a  notice  to  be  pub- 
lished for  4  weeks  or  28  days  prior  to  the 
beginning  of  the  term,  but  did  not  roqaire  tliat 
4  weeks  should  intervene  between  the  date  of 
the  last  publication  of  the  newspaper  and  the 
first  day  of  the  term;  and  hence  a  notice  pub- 
lished in  a  newspaper  on  March  24,  March  31, 
April  7,  and  April  14,  prior  to  the  beginning  of 
the  term  on  May  8,  met  the  nqairemmits  o<  the 
statate  and  was  sufficient." 

The  opinion  was  by  Judge  VaUIant,  in 
which  all  tbe  members  of  the  court  eu  banc 
concurred  on  the  point  In  question. 
'  In  Fleming  t.  Tatum.  232  Mo.  678,  135  S. 
W.  61,  the  order  at  publication  in  a  tax  suit 
was  published  on  June  8,  16.  22,  and  29.  It 
was  bdd  in  an  opinion  by  Judge  Valllant,  to 
be  a  publication  for  4  successive  weeks. 

A  notice  in  an  action  against  nonresidents 
to  reform  and  foreclose  a  deed  of  trust  was 
published  In  a  daily  nennovpet  (except  Men. 
days)  in  the  consecutiTe  issues  from  Sunday, 
June  29,  to  July  26.  The  opinion,  by  Boy 
C,  in  Dlrtslon  2,  in  which  all  concurred,  held 
that  the  notice  was  published  for  4  consecu- 
tiTe weeks  (dUng  and  reviewing  Haywood  t. 
BusseU  and  Cruzoi  t.  St^ens,  supra; 
Young  T.  Downey,  160  Mo.  817, 61  S.  W.  751; 
.  Howard  t.  Brown,  197  Mo.  36,  95  S.  W.  191). 
Brown  r.  Howard,  264  Mo.  501, 176  S.  W.  64. 
It  will  be  seen  that,  by  excluding  Oie  date  of 
the  &nt  issue,  June  20,  tbe  publication  ex- 
tended oYer  a  period  of  only  27  days. 

In  State  t.  Tudcer.  82  Ma  App.  820,  the 
notice  fior  a  local  option  election,  held  Octo- 
ber 11, 1887,  was  published  In  s*  weekly  news. 
t>aper  on  S^tember  17,  24,  October  1  and  8. 
From  the  first  Insertion  to  the  date  of  tbe 
election  was  a  period  of  24  days.  Obviously, 
the  notice  was  not  published  4  weeks,  as  re- 
quired by  statute. 

In  Toung  v.  Downey,  supra.  It  was  held, 
approving  State  v.  Tucker,  that  a  notice  pub- 
lished on  September  8,  15,  22,  and  29,  when 
the  term  began  October  2,  was  not  a  publica- 
tion for  4  weeks,  but  only  24  days.  Judge 
Burgess  quotes  the  rule  (150  Mo.  loc  clt.  327, 
51  S.  W.  753)  from  1  Elliott's  General  Prac- 
tice, 450,  as  follows: 

"Where  the  notice  is  required  to  be  published 
once  each  week  for  a  certain  number  of  weelu, 
tbe  full  namber  of  days  necessary  to  constitnte 


date  of  the  first  publication  and  the  return  day. 
So,  it  has  been  held  that  a  statutory  provision 
Inquiring  publication  tor  'three  soccesnve 
weeks'  means  that  twenty-one  days  most  elapse 
between  the  first  publicatioii  and  the  return  day, 
and  not  simply  three  insertloDB  in  a  weekly 
newspaper  covering  only  fifteen  days." 

Judge  Burgess,  however,  drew  a  distinc- 
tlfm  between  that  case  and  Haywood  t.  Bus- 
sell,  and,  In  effect,  repudiated  the  Cruaen 
Gaae.  But  this  cocurt.  In  Brown  v.  Howard, 
264  Mo.  loc.  dt  604)  175  S.  W.  64,  expressed 
its  approval  of  the  Haywood  and  Grusen 
Oases.  There  can  be  no  question  that  on  the 
facts  the  TuAw  and  Young  Oases  were 
soundly  ruled. 

In  Norton  v.  Bead.  268  Mo.  286, 161  S.  W. 
842,  the  4iie8ti<m  arose  over  title  sale  of  real 
estate  by  the  probate  court  to  pay  debts  of 
the  decedttit  The  affidavit  of  the  publisher 
showed  that  notice  of  the  application  for  the 
order  of  sale  was  pabUshed  In  a  weekly  news- 
paper on  April  21,  27,  May  4.  and  May  11. 
The  first  day  of  the  term  was  May  14,  and  the 
order  of  sale  was  made  on  the  following  day. 
The  first  insertion  was  only  24  days  previous 
to  the  first  day  of  the  term.  The  court,  bow- 
ever,  entered  an  order  reciting  that  the  order 
of  publication  has  been  published  for  more 
than  four  weeks  prior  to  the  first  day  of  tbe 
term.  It  was  held  that  the  recital  referred 
to  the  publication  as  shown  by  the  record, 
and  (following  Toung  v.  Downey,  supra)  that 
the  notice  bad  been  published  24  days,  and 
not  for  four  weeks,  and  tbat  the  order  of 
sale  and  the  deed  made  thereunder  were  void. 

The  Court  of  Appeals  based  Its  ruling  ou 
Munday  v.  Leeper,  120  Mo.  417,  26  S.  W.  381, 
in  which  it  was  h^d  tbat  insertions  In  a 
we^ly  newspaper  on  August  12,  19,  and  26 
of  nottee  of  tbe  granting  of  letters  of  admin- 
istration was  a  publication  for  two  weeks 
only.  In  BatUfl  v.  JUagee,  supra,  166  Mo. 
ioc.  dt.  467,  65  S.  W.  715,  Judge  Valllant 
distinguishes  Munday  v.  Leeper  and  others 
from  Haywood  r.  Buss^  supra.  •  He  said: 

"These  dedsions  are  not  In  dtsCord.  and  they 
are  cited  to  show  the  importance  of  observing 
tbe  difference  In  the  context  and  purpose  of 
the  statute  under  discussion  from  those  of  other 
statutes  in  which  Ulw  terms  are  used." 

The  learned  Ck>urt  of  Appeals  also  relies  on 
State  T.  Dobbins,  116  Ho.  App.  20,  92  S.  W. 
136,  wherein  the  court  held,  In  effect,  that 
if  the  notice  Is  published  In  a  weekly  paper 
there  should  be  five  Insertions,  and  tbat  a 
publication  In  four  consecutive  weekly  Is- 
sues  of  the  paper  would  not  meet  the  require- 
ments of  the  statute. 

In  State  v.  Brown,  180  Mo.  App.  214,  109 
S.  W.  09,  Bland,  P.  J.  (Goode  and  NortonI, 
JJ.,  concurring),  said: 

"The  Dobbine  Case  seems  to  assume  that  the 
notice  ceases  to  be  published  the  day  after  the 


the  requisite  number  of  weeks  must,  according  i  paper  leaves  the  press;  that  it  does  not  con- 
to  the  weight  of  anthority.  elapse  between  the  ;  dnne  to  be  published  from  one  issue  of  the  pa- 


Digitized  by  Google 


172 


233  BOTTTHWSSTEBK  BBPOBTIQK 


per  to  the  next  succeeding  oue.  If  this  were 
true,  a  notice  pabliBhed  in  a  weekly  newspaper 
4  times  would  only  give  4  days'  notice,  and, 
to  comply  with  the  reqnirements  of  the  stat- 
ute, it  would  be  neceasary  to  publish  the  notice 
for  28  days  in  a  doily  paper,  or  for  28  weeks 
in  a  weekly  newspaper.  The  notice,  as  such, 
when  published  in  a  weekly,  does  not  ceaae  to 
impart  notice  the  day  after  the  paper  leaves  the 
press,  but  continaes,  within  the  meantnc  of 
the  statute,  to  be  published  nntil  the  Issuance 
of  the  next  current  number  of  the  paper,  or  for 
7  days.  The  last  insertion  should  be  held  to 
continue  for  the  same  length  of  time  to  im- 
part notice  of  the  election." 

We  approve  tbis  enunciation,  and  think  the 
rule  applicable  to  tbe  question  under  consld- 
^Uon,  and  In  harmony  with  all  other  rul- 
ings of  this  court  Munday  v.  Leeper  Is  out 
of  harmony  vrlth  prior  and  BUbsequoit  de- 
dsicma  To  give  it  our  sanction  would  need- 
lessly breed  confndon  and  overnile  well-oon- 
sldwed  cases  that  have  become  a  rule  of  pr<^ 
erty,  on  the  faith  of  which  many  titles,  found- 
ed on  judicial  sales,  depend.  The  resolution 
was  published  for  two  consecutive  weeks. 

[3]  2.  The  resolution  recites  that— 

"The  surface  of  the  roadway  when  said  work 
is  completed  shall  be  at  tbe  established  grade 
thereof,  all  according  to  plans,  profiles,  and 
specifications  therefor  filed  by  the  proper  offi- 
cer with  the  dty  derk  of  said  dt?.  The  fills 
and  cuts  necessary  to  bring  to  the  established 
grade  that  part  of  tbe  roadway  of  said  Broad- 
way street  proposed  to  be  graded  Mud  paved  are 
shown  on  said  profile." 

This  complies  with  the  requir^neut  of 
section  9411,  R,  S.  1909,  as  to  including  and 
describing  In  the  resolution  the  work  of  bring- 
ing such  street  to  tbe  established  grade. 
Phoenix  Brick  &  G.  Co.  r.  Goitry  Ck>unty, 
267  Mo.  392,  3&6,  166  S.  W.  1034;  Blatr  v. 
Glenn,  187  Mo.  App.  392,  395,  172  S.  W.  1195. 

{4,  B]  3.  The  ordinance  provided  that  said 
Improvement  should  be  commenced  wlttiin  one 
week  from  the  delivery  to  the  contractor  of 
written  notice,  and  be  fully  completed  within 
60  days  thereafter,  with  a  proviso  for  exten- 
sion of  time  for  good  cause  shown.  The  con- 
tractor began  the  work  on  June  28  and  com- 
pleted It  on  November  10,  a  period  of  135 
days. 

When  we  ctmsider  the  circumstances,  it  is 
evidait  that  the  giving  of  the  notice  provided 
In  the  ordinance  was  waived.  While  the  con- 
tractor was  entitled  to  notice  to  begin  the 
work,  there  is  no  reason  why  that  formality 
could  not  be  waived.  Tbe  Intuition  need  not 
necessarily  be  proved  by  express  dedarations, 
but  may  be  shown  by  the  acts  and  conduct 
of  the  parties  from  which  an  intention  to 
waive  may  be  reasonably  Inferred.  40  Cyc 
263. 

[I]  It  is  agreed  that  no  extension  of  time 
was  asked  or  given.  There  was  a  provision 
in  the  contract  that  days  lost  on  account  of 
injunction,  bad  weathw,  strikes,  etc*  should 


not  be  hdd  to  be  wwklng  daya,  tmt  ttala 
term  of  the  contract  la  not  invoked,  nor  need 
be,  because  the  ordinaime  authorized  an  ex- 
tension for  good  cause.  For  aus^t  that  ap- 
pears, the  work  was  needlesidy  delayed,  to 
the  great  ann(^nce  of  the  public  Aa  time 
was  of  the  essrace  of  the  tmtract  and  ma- 
terial, the  tax  blU  issued  fbr  the  work,  and 
here  sned  on,  must  be  h^  void.  The  penalty 
proviso  does  not  rrileve  against  the  require- 
ment to  ocanidete  tbe  work  within  the  time 
preacrfbed.  NeUl  v.  Gates,  1B2  Bfo.  SS5,  692, 
54  8.  W.  460;  Barber  Asphalt  Paving  Oo.  t. 
Munn,  186  Mo.  5S2,  569,  88  S.  W.  1062;  GIl- 
sonite  Const  Co.  v.  Coal  Co.,  205  Ha  49, 
79. 103  S,  W.  93;  28  Cyc.  1137. 

"In  French  v.  Wallace,  18  WaH.  606.  it  Is 
said:  'When  the  requisitions  prescribed  are 
intended  for  the  protection  of  the  citizen  and 
to  prevent  a  sacrifice  of  his  property,  and  by 
disregard  ot  which  his  rights  might  be  and 
generally  would  be  injuriously  affected,  they 
are  not  directory,  but  mandatory.  They  must 
be  followed  or  the  acte  are  invalid.  The  power 
of  tbe  officer  in  all  sudi  cases  is  limited  by  tbe 
measure  and  conditions  prescribed  for  Its  ex- 
erdse.'  Accordingly,  we  are  of  the  opinion  that 
the  proviso  in  the  ordinance,  requiring  the  com- 
pletion of  the  improvement  within  a  prescribed 
time,  was  mandatory,  and  that  a  compliance 
with  it  was  a  condition  precedent  to  the  right  ef 
the  contractor  to  any  lawful  demand  against 
the  abutting  landowner."  Bose  t.  Trestail,  02 
Mo.  ^p.  862.  358. 

In  Barber  Asphalt  Paving  Co.  v.  Munn, 
185  Mo.  652,  668,  560,  83  S.  W.  1062,  It  was 
held  that  the  ordinance  must  control,  and 
that  the  failure  to  complete  the  work  within 
the  time  prescribed  by  the  ordinance  rendered 
tbe  tax  bills  void.  In  that  case  the  ordi- 
nance provided  that  a  penalty  of  $10  per  day 
after  the  time  fixed  by  the  ordinance  should 
be  deducted.  In  GUsonlte  Const.  Co.  v.  Coal 
Co.,  205  Mo.  49,  79,  103  S.  W.  93,  102,  it  was 
said: 

"That  it  la  not  within  the  power  of  the  mn- 
nicipal  corporation  to  extend  tbe  time  by 
ordinance  for*  tbe  completion  of  the  work  after 
the  time  for  completing  it  has  expired" — citing 
Neill  V.  Gates,  152  Mo.  loc.  clt  592,  54  3.  W. 
460,  and  Hund  v.  Rackliffe,  102  Mo.  lo&  dt 
324,  325,  91  S.  W.  600. 

In  the  case  last  cited,  tbe  ordinance  pro- 
vided that  the  work  should  be  begun  with- 
in 10  days  after  the  approval  of  the  ordi- 
nance, and  completed  within  40  days.'  The 
ordinance  was  approved  June  12. 

"They  actually  began  work  before  that  date, 
but  the  fact  that  they  did  so,  does  not  reduce 
pro  tanto  the  time  for  the -completion  of  tha 
work.  The  40  days  for  the  completion  of  the 
work  began  to  run  at  the  explratios  of  the  10 
days  allowed  for  tbe  commencement  of  the 
work,  and  not  trom  the  tbne  the  woric  was  aetn- 
ally  commeaced  wtthin  the  ten  days.**  IBS  Ua, 
322,  01  &  W.  608. 
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Connsd  argue  that  since  ttie  work  was  to 
be  commeaced  wltUn  one  we^  tiom  the 
glTlog  at  wrlttra  notice,  and  anch  notice  wa» 
not  given,  ergo  plaintiS  did  not  fall  to  com- 
plete the  work  within  tbe  time  preecrlbed 
b7  the  ordinance.  We  think  there  la  no 
analogir  betwem  the  caeea,  and  that  thwe  la 
no  m^lt  in  the  contention. 

The  .ladfcment  la  xerorsed. 

All  concur. 


BERN8EE  v.  ROBINSON  st  aL  (No.  22023.) 

(Snpreme  Court  of  Missonri,  TMrlalon  No.  1. 
July  11,  1921.) 

1.  D««4s  «=>70(l)— Defranded  vendor  prop' 
•riy  teadared  oonyeyance  of  right  laad,  aad 

demandad  reconveyance  of  that  which  ahe 

had  not  tntonded  to  convey. 
Where  plaintiff  agreed  to  sell  and  convey  to 
defendant  all  of  certain  land  fronting  on  an 
avenue,  except  88  feet  on  wfaMi  a  flat  atood, 
hot  Ihroagh  the  fimndolent  repreaentationa  and 
devioee  oi  defendant  she  was  canaed  anwiCtinc- 
ly  to  convey  the  ground  with  the  flat,  instead 
of  the  vacant  33  feet  Bouth  of  it,  plaintiff 
properly,  on  discovery  of  defendant's  fraud, 
tendered  him  conveyance  of  the  vacant  S3  feet, 
and  demanded  reconveyance  of  the  parcel  oc- 
copied  by  the  flat. 

2.  Trusts  ®=»9^Fraudulent  purchaser  may  be 
declared  to  hold  as  tmstee  ex  maleflcto. 

Defendant,  the  purchaser  of  land,  who 
deceived  the  vendor  into  conveying  land  other 
than  she  intended  to  convey,  having  refused,  on 
her  demand  to  reconvey,  coupled  with  an  offer 
to  convey  to  hfan  the  land  to  whidi  he  waa  enr 
titled,  may.  in  the  vendor'a  suit  to  set  aside 
her  deed,  and  to  have  a  trust  declared,  be  ad- 
judged to  hold  legal  title  for  the  vendor,  as 
trustee  ex  maleficio,  and  he  compelled  to  trans- 
fer each  title  and  account  for  the  rents  and 
profits  and  the  proceeds  of  the  mortgage  be 
placed  on  the  preodaea. 

Appeal  from  St  Ixnila  Olreidt  Court; 
Bhodes  B.  Gave^  Judge. 

Suit  Augusta  Bemsee  against  Oscar  W. 
Robinson  and  another.  Decree  dismissing 
the  bill,  and  from  an  order  granting  plain- 
tiff's motion  for  a  new  trial,  defendants  ap- 
peal. Order  granting  new  trial  affirmed,  and 
cause  remanded  for  a  new  trial. 

Foster  H.  Brown  and  Alphonao  Howe,  both 
of  St  Looia,  for  appellants. 

Taylor,  Bfayer  ft  Shifrln,  of  St  Louis,  for 
rrapondent 

BAOLAND,  O.  This  Is  a  suit  in  equity  to 
set  aside  a  deed  conveying  real  estate,  to 
have  a  trust  declared  with  respect  to*  such 
real  estate,  and  for  an  accounting  of  the 
rents  and  proflts.  The  facts  giving  rise  to 
the  controversy,  as  contended  for  by  plain- 
tiff, may  be  summarized  aa  follows: 


In  May,  1914,  plaintiff  and  her  daughter, 
Caroline  Bemsee,  were  the  owners  of  a  tract 
of  land  In  the  city  of  St.  Louis  lying  immedi- 
ately souttt  of  Mlt<dkell  avenue,  and  having 
a  frontage  on  Forest  avenue  of  473  feet 
Its  depth  eastwardly  from  Forest  avenue 
was  approximately  150  feet  The  north 
ISO  fee,t  of  the  tract  was  owned  by  Caroline, 
and  the  remainder  by  plaintiff.  On  plain- 
tlfifs  part  and  near  the  south  end,  there  was 
a  two-story  brick  flat  known  as  1944  and 
1944A  Forest  avenue. 

On  the  date  heretofore  mentioned  the  de- 
fendant Oscar  W.  Boblnson  (hereinafter  re- 
ferrad  to  as  the  defendant),  called  on  plain- 
tiff and  her  daughter,  and  asked  if  they  de- 
sired to  sell  the  real  estate  Just  described. 
Plaintiff  told  him  they  would  sell  it  as  a 
whole  but  not  la  parcels.  After  some  discus- 
sion he  told  them  that  be  thought  he  could 
And  a  pnrchaaer,  and  went  away.  In  August 
following  he  told  tb«n  that  he  had  found  a 
proqiective  buyer  who  would  pay  $8,500  for 
the  entire  property;  he  advised  them  £bat 
the  amount  offered  was  the  fidr  and  reascm- 
able  value  of  the  pro^txtft  and  urged  them 
to  accept  It;  and  they  consented  to  do  so. 
A  little  later,  September  9, 1914,  he  told  them 
that  he  waa  unable  to  make  sale  of  the  whole 
tract  to  coie  IndMduali  but  that  he  had  a 
punAiaaer  for  the  flat  at  93,200,  and  another 
for  the  remainder  of  the  tract  at  $6,321.  ,  He 
thereaptm  paid  idalutitt  and  her  daiiiAitor'$50 
as  part  of  the  purchase  mon^— 92S  to  be  q>* 
plied  on  each  aale—ond  had  them  sign  two 
papers  puiportlng  to  be  recelpta  for  eameat 
money,  but  which  were  in  fact  optlpn  con- 
tracts. llBda  one,  def  aidant  was  'given  the 
opUcHi  of  buying  the  flat  1944  and  1944A 
Forest  avenue  and  the  83  feet  at  ground 
fronting  on  Forest  avenue  on  which  It  stood, 
for  $3,200.  Under  the  other,  he  was  given 
the  (^ti<ni  of  buyliQC  for  $6,^,  a  parcel  of 
ground  which  waa  therein  described  by  metes 
and  bounds — it  was  the  north  440  feet  of  the 
tract  According  to  the  tenns  of  the  con- 
tracts the  options  expired  September  24, 1914. 

On  September  18th  defendant  announced 
that  the  purchaser  of  the  unimproved  part 
of  the  property  was  then  ready  to  close  the 
transaction,  and  that  he  would  be  in  a-  po- 
sition to  complete  the  sale  of  the  33-foot 
strip  on  which  the  fiat  waa  located  within  a 
few  days.  He  accordingly  bad  plaintiff  and 
her  daughter  execute  a  deed  to  himself, 
which  he  had  had  prepared,  and  which  he 
represented  to  them  conveyed  all  of  the  prop- 
erty except  the  fiat.  He  thereafter  allowed 
his  purported  option  on  the  flat  to  expire 
without  buying  it  Notwithstanding,  he 
was  all  the  while  very  (^tlmlstlc  about  be- 
ing able  to  effect  a  speedy  sale  of  It,  accord- 
ing to  the  representations  be  made  from 
time  to  time  to  plaintiff.  The  fact  waa,  how- 
ever, that  the  flat  had  been  conveyed  to  him 
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by  the  deed  from  plaintiff  and  her  daughter. 
The  flat  was  on  the  sooth  30  feet  of  the  440 
feet  conveyed  by  the  deed,  and  the  remaining 
33  feet  immediately  south  of  thlB,  and  not 
conyeyed,  was  vacant.  Plaintiff  knew  the  pre- 
cise location  of  the  flat,  and,  if  she  had  read 
the  deed  carefully,  would  have  fenown  that 
the  flat  was  included  in  the  conveyance;  but 
she  had  Implicit  confidence  In  the  defmdant, 
whom  she  supposed  to  be  acting  for  her  as 
her  agent,  and,  without  critically  examining 
the  deed  herself,  she  accepted  his  represaita- 
tlons  that  it  conveyed  only  the  vacant  land. 

Plaintiff  remained  wholly  Ignorant  of  the 
fact  that  the  parcel  of  ground  occupied  by 
the  flat  was  Included  In  her  conveyance  to 
dAfendant  until  In  November,  1915,  when  the 
Information  was  volunteered  to  her  by  the 
scrivener  who  prepared  the  deed  at  defraid- 
ant's  Instance.  She  thereupon  went  to  de- 
fendant and  demanded  a  correction  of  what 
she  then  supposed  to  have  been  a  mistake  on 
his  part;  he  told  her  he  would  considt  his 
attorney,  and  see  what  could  be  done;  he 
also  told  her  Uiat  he  still  thought  he  conld 
sell  the  property,  and.  that  In  the  meantime 
she  conld  continue  to  collect  the  rents.  She 
did  continue  to  rec^ve  the  rents  imtll  April, 
1916,  at  which  time  the  defendant  Inter- 
v^ed,  and  caused  the  ^tants  to  attorn  to' 
him.  PlalntifE  then  ccmsnlted  a  lawyer,  and 
he  for  her  offered  to  conv^  to  defendant  the 
strip  of  S3  feet  off  of  die  south  end  of  the 
tract  of  land  first  desciibed,  and  demand- 
ed of  him  a  recMiveyance  ct  the  80-foot 
strip  occupied  by  the  flat  Defendant  re- 
fused to  ,'reconvey. 

On  the  very  day  that  plaintiff  and  her 
daughter  conveyed  to  defendant  the  parcel 
of  ground  firontlng  440  feet  on  Forest  ave- 
nue, he  obtained  a  mortgage  loan  thereon  for 
$5,500,  and  out  of  the  proceeds  of  this  loan  he 
paid  the  whole  of  the  purchase  money  of  $5,- 
321,  Thereafter  he  conveyed  to  one  Flsler, 
on  March  2,  1915,  the  north  60  feet,  and  on 
July  10,  1915,  the  next  340  feet  Immediately 
south.  Both  conveyances  were  made  subject 
to  the  $5,500  mortgage.  On  April  25,  1916, 
after  a  reconveyance  of  the  flat  had  been  de- 
manded of  defendant,  he  sold  and  conveyed 
a  strip  10  feet  In  width  lying  between  the 
ground  that  he  had  theretofore  conveyed  to 
Flsler  and  the  30-foot  strip  occupied  by  the 
flat;  and  on  the  same  day.  In  consideration 
of  a  payment  by  bim  of  $500,  he  procured  a 
release  of  the  last-named  strip  from  the  $5,- 
500  mortgage,  and  remortgaged  It  for  $2,000. 

The  petition,  after  setting  out  the  alleged 
facts  in  great  detail,  charges  that  the  acts 
and  representations  of  the  defendant  leading 
up  to  the  conveyance  to  him  of  the  parcel  of 
ground  occupied  by  the  flat  were  fraudulent, 
and  that  such  fraud  operated  to  deprive 
plaintiff  of  her  property.  It  seeks  to  have 
the  deed  from  plaintiff  to  defendant.  In  so 
far  as  it  relates  to  the  land  last  mentioned* 


set  aside,  and'  to  compel  the  defendant  to 
account  to  plaintiff  as  a  trustee  tor  the  pro- 
ceeds of  the  $2,000  mortgage  be  put  on -the 
premises,  and  for  the  rents  and  proflti  iliioe 
he  has  been  in  possession. 

The  defendant,  in  Ms  pleedlug  and  on  the 
witness  stand,  admitted  that  there  was  no 
Intention  on  the  part  of  plaintiff  to  convey 
to  him  the  parcel  of  land  in  controvwsy. 
He  asserted,  however,  that  Iwth  he  and  plain- 
tlfl  were  mistaken  as  to  the  location  of  the 
flat;  that  both  thought  It  was  on  the  33-foot 
strip  immediately  south  of  the  440  feet  con- 
veyed by  the  deed.  He  further  testlfled  that 
he  did  not  discover  the  mistake  until  swne 
60  or  90  days  after  he  had  had  a  survey  made 
— ^in  August,  1915;  that  when  he  did  discover 
the  mistake  he  said  nothing  about  it  because 
he  was  too  busy;  and  that  he  had  never  tak- 
en any  steps  to  correct  the  error  because  no 
demand  had  beoi  made  upon  him. 

The  answer,  after  setting  out  the  alleged 
misapprehension  under  which  both  parties 
were  laboring  at  the  time  the  nrnveyance 
was  made,  avers  that  plaintiff,  after  knowl- 
ec^  of  the  mistake  had  come  to  her,  never 
offered  to  resdnd,  and  that,  by  acqidesclng 
in  the  conveyance  as  made,  and  by  falling 
and  nei^ecttng  to  offer  to  mtan  the  status 
quo,  she  is  estopped  fron  asso'tlng  any  right 
or  claim  to  the  premises  in  eontroverser* 

The  drcnit  court  found  the  Issues  for  the 
defendants,  and  dismissed  plaintiff's  bill.  In 
due  time  she  filed  a  motion  for  a  new  trIaL 
It  was  sustained,  on  the  ground  that  the 
court  erred  as  a  mattw  ct  law  in  dismissing 
the  bill.  Defendants  appeal  from  ttie  order 
granting  a  new  triaL 

[1, 2]  Plaintiff  charged  In  her  peUtion,  and 
attempted  to  show  by  her  evidence,  that.  In 
consideration  of  the  sum  of  $5,321,  she 
agreed  to  sell  and  convey  all  of  the  473  feet 
of  ground  fronting  on  Forest  avenue,  except 
33  feet  on  which  the  flat  stood,  and  that 
through  the  fraudulent  repreemtations  and 
devices  of  the  defendant  she  was  daused  un- 
wittingly to  convey  the  ground  with  the  flat 
instead  of  the  vacant  83  feet  south  of  it. 
The  defendant,  on  the  other  hand,  con^da 
by  bis  pleading  and  evidence  that  the  plain- 
tiff conveyed  to  him  the  identical  440  feet 
that  she  had  agreed  to  sell  for  $5,321,  but 
that  both  he  and  she  thought  the  flat  was  on 
the  33  feet  immediately  south  of  It  The  dif- 
ference between  the  two  theories  of  fact 
and  the  legal  consequences  attendant  upon 
each  respectively  is  obvious.  If  the  facts 
are  as  plaintiff  contends,  she  very  properly, 
upon  discovery  of  the  fraud,  tendered  defend- 
ant conveyance  of  the  vacant  33  feet  of 
ground,  and  demanded  a  reconveyance  of  the 
parcel  occupied  by  the  flat.  And  he,  having 
refused  to  reconvey,  may,  in  a  proceeding  of 
this  character,  be  adjudged  to  hold  the  le- 
gal title  for  her  as  trustee  ex  maleflcio,  and 
be  compelled  to  transfer  such  title  and  ac- 
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count  for  the  rents  and  pr(^ts  and  the  pro- 
ceeds ot  the  mortgage  he  placed  on  the  prem- 
ises. If,  on  the  contrary,  the  facta  are  as 
claimed  by  defendant,  owing  to  the  changed 
altnation  of  the  parties  to  the  transaction 
and  the  intervening  rights  of  third  persons, 
it  would  be  difficult,  if  not  Impossible,  for 
the  court  to  grant  plaintiff  any  but  the  most 
meager  relief  without  encroaching  upon  the 
Buperlor  equities  of  others.  Whether,  if  the 
fttcts  are  as  defendant  asserts,  the  plaintiff 
Is  wholly  without  remedy,  we  need  not  con- 
sider, because  she  has  based  her  ri^t  to  re- 
lief on  an  entirely  different  ground. 

The  trial  court  seems  to  have  mlscon- 
oelved  tbe  boi^  and  character  ot  plaintiffs 
bm.  The  terms  "fraud"  end  "fraudulently" 
repeatedly  occurring  therein  were  evldentiy 
considMed  by  It  as  baTbig  been  Inserted  tar 
rbetorlcal  eflect  only.  During-  the  entire 
trial  the  court  aaanmed  that,  mider  the  plead- 
ings, there  was  no  substantial  controversy 
as  to  tbe  facts,  and  by  its  rulings,  and  fre- 
quent admonitilGiui  to  counsel  not  to  waste 
tbe  time  «f  the  court  In  prOTing  fhcti  ad- 
mitted by  the  pleadli^  plalntifE  me  pre- 
vented from  fully  developing  her  case  on  the 
evldMice.  A  subsequent  realisation  (tf  ads 
fiict,  and  of  its  former  mlsappnibaision  as 
to  tbe  issnee,  undoubtedly  caused  the  court 
to  sustain  the  motion  for  a  new  trial,  and  on 
the  ground  that  it  bad  erred  as  a  matter  of 
law.  Its  order  granting  a  new  trial  Is  af- 
firmed, and  the  cause  Is  remanded  Cor  a  new 
trial. 

BBOWN  and  SHALU  00.  oncur. 

PCa  CUBIAM.  Tbe  foregoing  opinion  of 
RAOIiAND,  C  is  adopted  as  the  opinion  of 
the  court. 

AU  tbe  Judges  OMicur. 


MeKENNA  at  al.  v.  LYNCH.    (No.  22050.) 

(Supreme  Court  of  Misaotiri,  Division  No.  1. 
July  11,  1921.) 

I.  Appeal  and  error  «=3l064(l)— Death 
104(1)— InBtrsetisg  as  to  presumption  of  duo 
ears  whoa  there  Is  evidesoo  of  oostribitory 
Mgllgeeoo  Is  error  and  prefsdTolal. 

In  death  action  instmcting  that  deceased 
Is  presnmed  to  be  in  exerdse  of  dae  care  when 
there  is  substantial  evidence  ot  contributory 
negligence  is  enor  and  such  error  is  prejudi- 
cial. 

Z  Msnlelpal  oorporatloas  ^9705{I0)-- Pedes- 
trian In  highway  may  asssne  operator  of  as- 
toMoMIe  will  exarolse  eare  la  keeplafl  leokoot. 

A  pedestrian,  equally  with  tbe  operator  of 
an  antomobUe,  has  the  right  to  be  on  and  use 
the  traveled  part  of  a  higliway  instead  of  the 
sidewalk,  and  it  is  not,  as  a  matter  of  law,  the 
duty  of  a  pedestrian,  while  walkiiv  along  the 


traveled  part  of  a  highway,  to  turn  about  con- 
stanUy  and  repeatedly  to  observe  the  approach 
of  vehicles  from  tbe  rear,  bat  he  may  assume 
that  the  operator  of  an  automobile  will  exer- 
cise  ordinary  care  in  keeping  a  lookout  for 
him,  etc.,  in  view  of  Bev.  St.  1&19,  f  7S93. 

3.  MuBldpal  corporations  «=:970S(I0)— Pedes- 
triae  bound  to  exercise  ordinary  care  for  owe 
protection  against  automobiles. 

While  a  pedestrian  in  the  highway  has  the 
right  to  assnme  that  the  operators  of  antomo- 
biles  win  he  on  the  lookout  for  him,  he  is  also 
required  to  be  on  the  lookout  for  them,  .and 
bound  to  use  ordinary  care  for  his  own  protec- 
tion, aeoording  to  the  circumstances  in  which 
he  finds  hlniaelf . 

4.  Death  «=>I04(I)— Evidence  of  oontrlbntory 
RegllgeRee  held  sufflolent  to  render  erronaees 
an  Instmotlon  as  to  jirasumptlon  of  dne  oars. 

In  an  action  against  an  automobile  driver 
for  death  of  a  pedestrian,  iA  the  highway,  whm 
Btmck  by  his  car  at  night,  whether  deceased 
pedestrian  was  guilty  of  negligence  contribut- 
ing to  'bringing  about  his  injury  and  death  Aeld 
for  tbe  jury  under  the  evidence  so  that  an  in- 
struction on  presumption  of  dne  eare  was  erro- 
neous. 

Appeal  from  St  Loola  Oireutt  Gourt; 
George  H.  Shields.  Judge. 

Suit  by  Florence  McKenna  and  others,  by 
Annie  Green,  their  guardian,  against  Joseph 
A.  Lynch.  From  judgment  for  plaintiffs, 
defendant  appeals.  Judgment  reversed,  and 
cause  remanded. 

Bryan.  Williams  &  Gave^  of  St  Loui^  for 

app^ant 

John  0.  Bobertson  and  Phil.  H.  Sheridan, 
both  of  St.  Louis,  for  respondents. 

RAGLAND,  C.  This  is  a  suit  by  the  guard- 
ian of  the  minor  children  of  Michael  Mo- 
Eenna,  deceased,  to  recover  of  the  defendant 
damages,  to  said  minor  children  for  the  death 
of  the  said  Michael  in  February,  1918,  re- 
sulting from  being  struck  by  an  automobile 
driven  by  defendant  at  the  time  westwardly 
along  Laclede  avenue  in  the  city  of  St.  Louis 
between  Vandeventer  and  Sarah.  The  de- 
ceased at  the  time  of  bis  death  was  48  years 
old,  and  was  a  molder,  earning  approximate- 
ly $1,000  per  year.  He  left  surviving  him 
four  minor  children,  a  girl  14,  and  three  boys, 
aged  13,  12,  and  9  respectively. 

The  plaintiiTs  petition  contains  charges  of 
negUg^ce  sufficiently  broad  to  cover  the  in- 
structions given  to  the  Jury.  The  answer 
raised  the  Issue  of  contributory  negligence. 

There  was  evidence  tending  to  show  that 
at  tbe  time  of  the  accident  It  was  dark,  there 
being  some  dispute  as  to  the  nearness  of  a 
street  lamp  to  the  exact  scene  of  tbe  acci- 
dent ;  that  the  point  of  the  accident  was  in 
the  middle  of  the  block,  and  at  a  point  other 
than  a  r^ular  pedestrian's  crossing;  that  de- 
fendant was  driving  west  at  a  speed  in  excess 
of  the  rate  provided  by  ordinance,  whidi  or- 


^sFor  other  caaei  see  nm«  topic  and  KBT-NDUBER  tn  alt  K«7-Num1>«red  Dlsesti  sad  IndcsM 


Digitized  by  Google 


17* 


233  SOUTHWESTEBN  BBPOBGnCB 


dlnance  was  pTeaded  and  proven  by  the  plain- 
tl£F;  tbat  the  defendant  was  accompanied  by 
one  J.  E.  Bowen,  and  this'  witness  and  the 
defendant  both  testified  that  as  they  drove 
west  from  Vandeventer  avenue  and  approach- 
ed the  scene  of  the  accident  the  headllghta 
were  burning,  and  that  they  were  both  look- 
ing straight  ahead  all  of  the  time. 

The  defendant  testified  that  on  account  of 
the  condition  of.  the  weather  he  could  only 
see  directly  ahead  of  him  and  a  little  to  each 
side  of  the  machine;  that  he  could  see  the 
street  ahead  of  him  within  the  radius  of  his 
tieadllghts,  and  that  within  that  radius  he 
could  see  aiH)i*oxlmately  100  feet;  that  be 
came  west,  driving  at  aboot  12  miles  an  hour; 
tbat  he  was  looking  ahead  all  the  time;  that 
when  he  first  saw  McKenna  the  latter  was 
about  10  or  12  feet  directly  ahead  of  the 
machine,  in  front  of  the  left  whed;  that  be 
saw  him  suddenly,  and  .  did  not  know  where 
he  came  from  or  what  he  was  doing,  though 
he  appeared  to  be  walking  In  the  same  direc- 
tion In  which  he  (defendant)  was  going;  that 
be  had  been  looking  straight  ahead  before  be 
saw  McKenna,  and  when  he  saw  him  be 
threw  off  his  power  and  applied  his  brakes 
and  threw  out  his  clutch  and  tried  to  torn  his 
car ;  tbat  they  came  to  a  sudden  stop,  his  car 
having  skidded  to  an  angle  of  about  45  de- 
grees with  the  curb,  and  headed  northwest; 
that  the  front  end  of  the  machine  skidded 
around;  that  the  machine  did  not  pass  over 
him ;  that  after  the  machine  was  stopped 
McKenna  was  lying  about  16  feet  from  the 
left  rear  wheel ;  that  under  the  conditions  as 
they  existed  at  the  time  of  the  accident  he 
could  stop  bis  Ford  in  about  15  feet;  and 
that  on  this  particular  occasion  he  traveled 
about  15  feet  after  he  tried  to  stop  his  car, 
although  on  cross-examination  he  admitted 
that  his  car  moved  a  distance  of  approxi- 
mately 45  feet  after  he  first  saw  McKenna. 

The  testimony  of  defendant  was  corrobo- 
rated by  fhtii  of  Bowen  in  all  essential  par- 
ticulars. No  other  witness  saw  the  deceased 
prior  to  the  accident. 

Defendant  sounded  no  horn  or  other  warn, 
ing,  and  there  was  evidence  tending  to  show 
that  the  defendant's  automobile  could,  under 
the  facts  and  eircnmstances  shown  In  the  evi- 
dence, have  been  stopped  after  the  defendant 
saw  the  deceased,  If  the  defendant  bad  been 
driving  at  the  rate  of  speed  provided  In  the 
ordinance,  or  at  a  lesser  rate  of  speed. 

On  the  other  hand,  there  was  evidence  tend- 
ing to  show  that  the  automobile  of  the  de- 
fendant could  not,  under  the  circumstances 
shown  In  the  evidence,  have  been  stopped 
nfter  the  defendant  saw  the  deceased,  even 
though  the  defendant  had,  at  the  time,  been 
going  at  the  ordinance  rate  of  speed,  or  even 
at  a  lesser  rate  than  that  fixed  by  the  or- 
dinance. 

The  verdict  and  Judgment  w«e  for  plain- 
tiffs.  Defendant  appeals. 
The  assignments  of  erroz  are  all  pzefllcat- 


ed  on  the  action  of  the  court  In  giving  and 
refusing  instructions.  Among  oUiers,  the 
following  tnBtnietion  mm  gtren  at  plalnttfTs 
instance: 

"Ton  are  farther  instructed  that  the  burden 
of  proving  contributory  negligence  .  on  the 
part  of  the  deceased,  Midiael  McKenna,  is  up- 
on the  defendant,  the  presumption  Is  that  the 
deceased  was  in  the  exercise  of  ordinary  care 
for  his  own  safety  at  t^e  thne  of  his  death,  and 
this  preaumption  continuee  until  overthrown 
by  a  preponderance  or  greater  weight  of  the 
evidence." 

[1]  If  there  was  any  substantial  evidoice 
whatever  of  contribntory  negligence  on  tbe 
part  of  deceased,  that  is,  eridence  to  take 
the  case  to  the  Jury  on  tbat  question.  It  was 
»Tor  to  give  this  Instruction.  Tbe  impro- 
priety, ordinarily,  of  instmctlng  juries  with 
respect  to  presumptions  of  fact  as  they  re- 
late to  questions  submitted  for  their  deter- 
mination after  bearing  evidence  has  been  so 
frequently  elaborated  iipon  In  numerous  de- 
cisions of  this  court  that  no  additional  light 
would  be  thrown  upon  the  subject  by  a  fur- 
ther discussion.  State  t.  Ellison,  268  Mo. 
239,  187  S.  W.  2S:  Rodan  v.  Transit  Co.,  207 
Ma  392,  108  S.  W.  1061;  Morton  v.  Held- 
bom,  13S  Mo.  608,  87  S.  W.  504;  Ham  t.  Bar- 
ret, 28  Mo.  888;  My&n  t.  Kansas  City,  108 
Mo.  480. 18  S.  W.  914.  As  was  said  by  Blair 
J.,  In  State  t.  EUlaoB,  supra,  268  Ifo.  loc.  dt 
267,  187  S.  W.  26: 

*n?o  say  *  *  *  In  an  instruction  to  a  jury, 
in  thi  case  of  a  rebuttable  presumption,' and 
when  evidence  baa  been  introdaced  upon  the 
question,  that  *ttie  law  iwesnmea*  ao  and  so,  and 

that  such  presumption  'most  be  overcome'  or 
'overthrown'  by  endence,  is  Bometimes  nseless, 
sometimes  prejudicial,  and  alwayd  iHogicaL*' 

To  so  Instruct  the  jury  under  tbe  pirtaim- 
stances  of  the  instant  case.  If  error  at  all,  was 
prejudldaL   Morton  v.  Heldhorn,  supra. 

[2]  The  question  then  Is:  Was  there  evi- 
dence on  which  defendant  could  go  to  the 
Jury  on  his  plea  of  contributory  negligence? 
It  must  be  conceded  tbat  a  pedestrian,  equally 
with  the  operator  of  an  automobile,  has  the 
right  to  be  upon  and  use  the  traveled  part  of 
the  highway  Instead  of  tbe  sidewalk;  that  It 
Is  not  as  a  matter  of  law  the  duty  of  a  pedes- 
trian while  walking  along  tbe  traveled  part 
of  a  highway  to  turn  about  constantly  and  re. 
peatedly  to  observe  the  approach  of  possible 
vehicles  from  tbe  rear  (Blackwell  v.  Renwlck, 
21  Cal.  App.  131,  131  Pac.  94) ;  that,  on  tbe 
contrary,  be  may  assume  that  the  operator 
of  an  automobile  will  exercise  ordinary  care 
In  keeping  a  lookout;  that  under  ordinary 
conditions  he  will  be  discovered  by  snch 
operator ;  and  tbat  the  latter  will,  as  he  ap- 
proaches, slow  down  and  give  an  audible  sig. 
nal  with  his  horn  (section  7593,  B.  S.  1919). 
In  view  of  these  correlative  rights  and  duties 
of  a  pedestrian  and  the  driver  of  an  antomo- 
bile,  must  U  be  said,  as  a  conclusion  of  law 
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.    (Ill  fl.W.) 

on  the  facts  disclosed  1^  tlie  leeozd  in  tbis 
case,  that  deceased  at  the  time  he  was  strndk 
was  in  the  exercise  of  ordinary  care  tat  his 
own  safety? 

{I,  4]  Deceased  was  walking  along  on  the 
traveled  portion  of  a  street  at  a  plaoe  not 
easttMnarUy  used  by  pedestrians ;  It  was  dark ; 
during  tbe  brief  Interval  In  which  be  wai 
observed  just  prior  to  the  ooUlslon,  he  walked 
straight  ahead  without  tnmlng  his  l^ce  to' 
the  right  or  to  the  left :  had  he  earlier  taken 
the  precaution  to  look  to  tbe  rear  he  oonld 
have  seen  the  approaching  car  long  before  It 
reached  him ;  the  advancing  rays  of  the  head- 
lights must  have  shot  past  him  while  It  was 
yet  100  feet  away ;  and  had  he  listened  at 
all  for  the  approach  of  cars  he  must  have 
heard  it  In  time  to  have  stepped  aside  and 
avoided  b^g  struck.  It  Is  a  reasonable  in- 
ference that  he  was  conscious  of  the  antroadi 
of  an  Rutomobile.  or  else  he  was  so  IndifEer- 
ent  to  80ch  happening  that  his  senses  took  no 
note  of  the  fact  And  It  may  be  further  in- 
ferred that  he  gave  no  thought  to  tbe  ap- 
proach of  such  a  vehlde,  or,  If  he  was  con- 
scious of  Its  coming,  took  no  steps  to  get  out 
of  its  way,  because  he  assumed  that  the 
driver  would  exercise  the  proper  degree  of 
care,  and  by  so  doing  would  see  and  avoid 
striking  him.  Had  it  been  broad  daylight 
and  the  vision  of  the  operator  of  the  car 
clear  and  unobstructed,  deceased  would  no 
doubt  have  been  fully  Justified  In  acting  upor 
such  assumption.  But  under  the  conditions 
as  they  existed,  it  was  entirely  posrfble  that 
the  driver,  even  if  exercising  ordinary  care, 
would  not  have  seen  him  until  it  was  too 
late  to  have  avoided  striking  him.  While  a 
pedestrian  has  the  right  to  aswirae  that  drlv- 
f rs  of  automobiles  will  be  on  the  lookout  for 
him,  he  Is  also  required  to  be  on  the  lookout 
for  them,  and  In  nil  cases  is  bound  to  exer- 
cise ordinary  care  for  his  own  protection, 
according  to  the  drcumetances  of  the  situa- 
tion In  which  be  finds  himself.  O'Dowd  v. 
Newnham,  13  Ga.  App.  220,  80  S.  B.  86. 

Whether  deceased  exodsed  snA  care,  or 
whether  he  was  guilty  of  negligence,  which 
contributed  to  bring  about  his  own  Injury 
and  death,  was  on  the  facta  shown  by  the 
evidence  clearly  for  the  Jury  to  determine. 
It  follows  that  the  giving  of  fiie  Instruction 
in  question  was  error. 

Other  instructions  given  for  plaintiffs  are 
criticized,  but  their  defects,  which  are  essen- 
tially technical,  may  be  avoided  on  another 
trial. 

For  the  error  noted  the  Judgment  will  be 
revened,  and  the  cause  remanded. 
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SMALL  and  BROWN,  CC.  concur. 

PER  crBIAM.  The  foregoing  opinion  of 
RAOLAND.  C  Is  adopted  as  the  opinion  of 
theCourt 

All  the  Judges  cdncur.  - 


CHAPMAN  V.  KANSAS  6lTY  RY8.  CO. 
(No.  22026.) 

(Supreme  Court  of  MiBsouri,  Division  Ne.  .1. 
July  U,  1921.) 

1.  Carriers  «=>32t  (23)— ModMoatlon  of  r». 
quested  Instniotion  as  to  duty  to  stop  before 
resular  stopping  plaoe  proper  In  view  of  evU 
dsnee  of  agreement 

Plaintiff,  In  an  action  for  Injury  in  alight- 
ing Just  after  boarding  a  street  car  on  being 
Informed  that  it  was  going  to  the  barn,  having 
testified  to  a  positive  agreement  with  tbe  con- 
ductor that  tbe  condnctor  would  stop  and  he 
wmrid  get  off  there,  defenflant^  reqaested  in- 
stniotion was  properly  modified  by  toswtion  of 
the  quoted  words,  so  as  to  read  as  follows: 
Even  if  plaintiff  did  get  on  the  car  and  1^ 
bundle  was  kicked  tberefrom,  "in  the  ahsenot 
of  an7  agreement  to  stop,  if  you  so  find,"  this 
did  not  require  the  crew  to  stop  the  car  te 
permit  plamtiff  to  alight  till  it  had  reached  the 
next  regular  stopping  place. 

2.  Dansges  «=»I68(  I)— certain  persosal  Is- 
Jirlaa  held  covered  by  petition,  allowlog  ooi- 
sldaratloa  of  evidenoe  is  support 

Certain  personal  Injuries  held  covered  .1^ 
specific  ptoa^g  of  the  petition,  so  that  it  was 
proper  for  the  jury  to  consider  evideneo  bi  wvp' 
port  thereof. 

3.  EvMaMe«n>540-LM9ttaeeeiduotor(|iMl- 
Ifled  to  testify  te  outoa  of  motomto  to 

await  signal. 

One  who  has  for  y«m  been  a  eondactor 
with  a  street  railway  company,  and  says  that 
he  knows  the  customs  and  practices  on  its  lines, 

is  qualified  to  testify  to  the  custom  of  the  mo- 
tormau  not  to  accelerate  speed  after  slowisg 
down  to  discliarge  and  receive  passengOrs,  till 
receivings  a  go  ahead  rignal  frwn  the  eemiatM. 

4.  Carriers  ^315(1)— Under  pleading  of  en- 
ton  to  await  go  ahead  signal,  eharaotor  oT 
signal  may  be  showa. 

Under  averment  of  pleading  that  it  was 
tbe  -custom  of  the  motonoan  not  to  accelerate 
speed  till  receiving  a  go  ahead  signal  from  the 
conductor,  tbe  character  of  tbe  signal  as  two 
bells  may  be  shown. 


5.  Carriers  «s>303(5)— That  ouston  of  street 
oar  motorman  as  to  aoceieratlng  speed  on 
signal  from  oonduetor  was  contrary  to  rules 
held  Immaterial  as  to  liability  to  passonger 

thrown  from  car. 
Relative  to  liability  of  a  street  railway 
company  to  a  passenger  injured  by  being 
thrown  from  a  car,  as  be  was  about  to  alight, 
when  the  motorman,  after  slowing  down-  accel- 
erated speed  on  a  go  ahead  signal  from  the  con- 
ductor, it  is  immaterial  that  the  custom  ^  the 
motorman  to  accelerate  speed  in  such  case 
was  eontrasy  to  the  company's  rules. 

8.  Carriers  «=»8I6(3)— Street  railroad  pre. 
somed  to  know  osstMiary  praotloe  of  e«- 
ployts  oostlftned  for  substantial  time. 
A  street  railroad  company  is  presumed  to 

have  knowledge  of  tiie  costomarj  praotice- ^ 
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the  motormen  to  accelerate  speed  of  cart  onir 
on  go  ahead  eigdUs  from  conductors,  if  audi 
practicea  hare  cmtiDued  for  a  sabataDtial  time. 

7.  Damages  ^166(1)— Tnuuorlpt  of  dlvore* 
salt  of  plalntHT  aalag  for  poraoaal  lajary  hald 

inadmissible. 

Defendant  in  a  suit  for  personal  injury, 
wherein  plaintiff  claimed  that  bis  sexual  organs 
vere  injured  and  that  be  was  impotent,  held 
not  entitled  to  introduce  the  transcript  of  pro- 
ceedings in  which  plaintiff  after  tbe  injury  ob- 
tained a  divorce  from  his  second  wife  married 
after  tbe  accident,  on  petition  alleging  fraud 
and  cruelty,  tbe  iasuea  hi  that  case  not  involv- 
ing a  matter  involved  in  the  injury  case. 

8.  New  trial  «s»l02(l)— Not  granlfltl  for  low^ 
ly  dhMvared  faels  In  abseaoe  of  dlllfMice. 

New  trial  will  not  be  granted  on  the  ground 
of  ne^y  discovered  facts  where  by  diligence  all 
tiw  alleged  newly  discovered  evidence  could 
bave  been  had  at  the  trial 

9.  Appeal  and  error  «s>l005(4)  —  Refual  ef 
now  trial  on  ground  of  voNiet  belRi  agalMt 
evidence  aot  disturbed. 

Befnsal  of  mAtlon  for  new  trial  Is  not  re- 
viewable on  the  ground  of  verdict  being  against 
weight  of  evidence  to  such  an  extent  that  the 
court  abuaed  its  discretion  in  overruling  it,  if 
there  was  snbstantlal  erldenee  on  flie  aide  of 
tbe  verdict 

to.  Damage*  «=»  132 (4)— $17,000  for  two  hoT' 
nlas,  one  iRonrablo,  redeoed  to  $10,000. 

Verdict  of  $17,000  for  personal  injury  caua- 
iag  two  heraiaa,  one  incnrable,  exceaslTe 
to  tho  eitent  of  97,OO0b 

Appeal  from  Clrcnit  Court,  Jackson  Coun- 
ty; wniiam  O.  Thomas,  Judge. 

Actlrai  \fy  Bngem  B.  Obaimuui  against  tbe 
Kansas  City  RaUways  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed, on  condition  of  remittitur. 

Cbarles  N.  Sadler,  of  Kansas  City,  for 
appelant. 

T.  J.  Madden,  of  Kansas  01^,  for  re- 
spondent. 

GBAVGS,  j.  This  Is  the  second  appeal  in 
this  case.  It  Is  here  upon  snhatantlally  the 
same  fiiets.  These  facts  Goode,  J.,  carefully 
summarized  upon  the  previous  bearing. 
Chapman  v.  Kansas  City  Rys.  Co.,  217  S.  W. 
290.  We  refer  to  that  opinion  for  the  facts, 
but  counsel  for  respondent  say  that  we  er- 
red In  that  statement  of  facts  when  we  said 
that  .the  plaintiff  followed  the  slowly  mov- 
ii^  ear  to  the  middle  of  Thirty-Fourth  street, 
before  he  boarded  It  Both  parties  refer 
to  the  old  abstract  of  the  record  evidence, 
and  much  of  the  present  evidence  was  read 
firom  that  record.  We  shall  not  go  to  the 
old  abstract'  It  suffices  to  say  that  the  plabi- 
tiff  In  the  preamt  record  says  that  he  was 
at  the  usual  stopping  place  for  passengers 
to  leave  and  to  enter  cars,  and  that  as  a 


(Uo. 

passenger  alighted  from  the  slowly  moving 
car.  he  got  on  the  car.  TUa,  wlttk  the  state- 
ment of  tacts  by  Goode^  J.,  wdU  tuffioa  for  a 
statement  of  tbe  present  case.  TUa  opinion 
must  be  read  in  connection  with  our  pr«rl- 
ons  <vlnlon.  It  will  be  noted  that  we  revers- 
ed the  previous  judgment  for  an  error  in  an 
instruction.  The  present  record  shows  that 
the  plaintiff  fSidlowed  tbe  suggestions  at  thia 
court  in  the  matter  of  ttiiB  Instruction.  Socli 
other  details  as  may  be  necessary  for  dis- 
posing of  the  present  appeal  had  best  be  out- 
lined  In  the  opinion. 

I.  We  bavB  been  fiivwed  with  a  IvlBf 
of  184  pages  by  the  appellant.  Of  this  sune 
82  pages  are  dented  to  a  atatament  of  fact% 
and  a  digest  of  the  evldnice.  Sevraty-nine 
pages  are  devoted  to  the  Question  that  appel- 
lanrs  demurrer  to  tbe  evldnce  riunld  have 
been  austalned.  It  Is  not  claimed  that  the 
evidence  tending  to  abow  llablUty,  so  fiar  as 
the  plaintiff's  case  is  conoemed,  is  material- 
ly dlflerent  fran  that  of  tbe  previous  bear^ 
Ing  In  this  court  Tbe  pleadings  are  the 
sama  When  here  before  we  said : 

"We  dismiss  the  error  assigned  because  of 
the  court's  refusal  to  direct  a  verdict  for  de- 
fendant, with  the  remark  tbat  the  evidence 
sufficed  to  carry  all  the  issues  to  the  Jury." 

We  see  no  reason  to  change  that  ruling. 
The  principal  Instruction  for  the  plaintiff 
is  again  assailed.  We  reversed  the  Judg- 
m«it  on  the  previous  hearing  far  errors  In 
this  instruction,  but  It  has  been  reformed  In 
accordance  with  the  views  that  we  then  ex- 
pressed. As  appears  in  the  present  record 
It  acoords  with  our  ruling,  and  that  question 
drops  out'ot  the  case.  This  disposes  of  the 
first' 2  aaslgnmaits  of  errors.  In  the  brief 
counsd  make  8  assignments,  In  their  formal 
assignment  of  errors.  The  remaining  6  were 
not  discussed  whai  tbe  previous  bearing 
here  was  bad,  and  hence  are  questions  now 
for  review. 

II.  The  tbltA  Bsslgnmoat  of  error  goes  to 
the  refusal  and  modification  of  the  defend* 
ant'e  Instructlfms.  Defendant  only  requested 
20  Instructions,  and  of  these  the  court  gave 
16,  modified  1,  and  gave  It  as.  modiSed.  and 
refased  4,  and  as  to  tbe  modification  of  In- 
struction 9,  and  the  refusal  of  17, 18,  and  19 
and  20,  this  assignmffiit  of  error  is  lodged. 
Instruction  No.  9,  as  modified,  reads: 

"The  court  instracta  the  jury  that,  even  if 
plaintiff  did  get  upon  tbe  car  and  his  bundle 
was  kicked  or  thrown  therefrom,  'in  the  ab- 
sence of  any  agreement  to  stop,  if  you  so  find,* 
this  did  not  require  the  train  crew  to  stop  the 
car  for  the  purpose  of  permitting  him  to  alight 
until  it  had  reached  the  next  regular  stopping 
place,  and  if  tiiey  failed  or  refused  to  stop  the 
car,  under  such  circumstances  they  were  not 
guilty  of  any  negligence,  and  you  cannot  find  a 
verdict  for  plaintiff  tm  that  reason." 
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tf]  The  danw  wUdi  fb»  court  added  la  said  injnrieB  plaintiff  hat  Buffered  from  a 


placed  in  quotatloiu.  In  Ttov  of  wbat  we 
afUd  at  tba  previous  beailDg,  tlila  amend* 
ment  waa  proper.  217  S.  W.  loc  dt  298. 
The  Instmctlona  refused  are  sbort,  and  we 
copy  them,  thus: 

**D.  17.  The  court  InBtmcts  the  jury  that  all 
CTidetiee  of  injury  to  sexual  organe  of  plaintiff 
ia  wttiidrawn  from  todf  eo^vUemtioii,  and  ron 
win  not  eonnder  aame  in  arririns  at  your  Tar- 
get., 

"T>.  18.  The  court  instmctB  the  jurj  that  aU 
OTidence  of  bnlghiB  or  protrusion  upper  part 
of  abdomen  and  stomach  is  withdrawn  from 
your  consideration,  and  you  will  not  consider 
same  in  arriving  at  your  verdict. 

"D.  19.  The  court  instructs  the  Jury  that  all 
evidence  of  impotency  is  withdrawn  from  your 
consideration,  and  you  will  not  consider  sama 
in  arriving  at  your  ver^ct. 

"D.  20.  The  court  instraeta  the  iurj  that  aU 
erldenee  of  hi^  traweratore  and  high  pulse 
rate  is  withdrawn  from  yoor  consideration,  and 
yoa  wfll  not  ouisider  Bane  ii^  airivinf  at  your 
verdict  herein. 

"(Eefused.)" 

[Z]  The  propriety  of  these  InstructloiLs 
ifependa  opon  the  scope  of  the  pleadings. 
Instructions  should  not  go  beyond  the  plead- 
ings, although  the  evidence  may  taie  a 
broad  scope.  The  case  on  trial  and  for  de- 
termlnatloD  Is  that  made  by  the  pleadings; 
BO  tSiat  these  tnstruetions  mnat  be  weighed 
In  the  light  of  the  pleadint^.  The  Injuries 
all^^  are  thus  stated  in  the  petition: 

*^B  skoH,  head,  Inclndlng  face,  Jaws,  month, 
and  teeth,  neck,  back,  and  spine  were  wrendied, 
bruised,  and  tnjnred,  and  in  aaid  fall  he  re- 
ceived an  injury  to  and  displacement,  impair- 
ment, and  diBeaee  of  hie  abdomen  and  pelvis, 
as  well  as  the  sexual,  abdominal,  and  pelvic 
organs,  and  all  parts  surrounding  and  adjacent 
thereto:  the  walls  of  the  abdomen  and  pelvis 
were  broken  and  raptured,  and  hernia  has  re- 
sulted therefrom,  which  will  require  surgical 
treatment  in  the  future;  he  received  other  in- 
ternal pdvie  and  abdominal  injuries,  but  the 
exact  nature  and  extent  of  the  same  he  Is 
unable  to  describe,  other  than  that  he  experi- 
ences great  discomfort,  fever,  adiea,  and  pain; 
his  right  band  and  the  fingers  thereof  were 
Injured,  sprained,  and  broken,  and  the  use  of 
said  hxai  has  been  greatly  impaired;  his  left 
knee  was  bruised  and  injured;  he  was  injured 
in  his  brain  and  mind  and  spinal  cord  and 
nerves,  and  his  nervous  system  was  shocked, 
injured,  and  diseased  as  a  result  thereof,  and 
he  still  suffers  mental  worry  and  disturbed  rest; 
his  kidneys  were  injured,  and  he  Btill  snffers 
discomfort,  pain,  and  disease  resulting  from 
same.  Pliintiff  was  hndaed  and  injnred  in  and 
on  all  parts  of  IiIb  body,  organs,  and  limba,  and 
from  ail  of  said  injuries,  which  are  permanent 
and  progressive  in  their  nature  and  character, 
he  has  been  made  sick,  sore,  and  disabled,  caus- 
ed to  suffer  great  bodily  pain  and  mental  an- 
guish, he  is  unable  to  stand  erect,  his  general 
health  has  been  impaired;  he  has  been  ren- 
dered sexually  inipotent,  and  his  entire  body 
weakened  and  diseased.  At  present  and  since 
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pulse,  increased  temperature,  beadachea,  atom- 
ach  sickness,  and  general  physical  disability, 
and  plaintiff  has  been  unable  to  follow  any  gain- 
ful occupation,  lias  lost  time  from  his  work 
and  business  in  the  way  of  salary  and  earnings, 
has  expended  money  for  medical  and  surgical 
attention,  and,  owing  to  the  nature,  character 
and  extent  of  aaid  injuriea,  plaintiff  will  contin- 
ue to  suffer  fn  the  fiitore  and  be  permanently 
crippled  and  diealded,  and  prevented  from  fol- 
lowing any  occupation,  and  wUl  be  ooiweDed  to 
expend  and  incur  obligationa  for  medicines  and 
medical  and  surgical  attendance  and  treatment 
in  mdeavoring  to  effect  a  cnre  of  said  injuries." 

These  charges  of  Injartes  covered  the  body 
and  most  of  the  organs  thereof,  as  the  snow 
of  winter  covers  a  fallen  tree.  The  evidence 
sought  to  be  TTlthdrawn  by  these  ln8tructi<ms 
was  in  direct  support  of  some  Injury  specif- 
ically pleaded.  We  admire  flghting  lawyers, 
but,  In  view  of  the  pleadings  In  this  case, 
we  should  not  have  been  called  upon  to  pass 
upon  the  propriety  of  these  instructions.  In 
view  of  the  pleadings  as  to  Injuries  suffered. 
The  trial  court  was  right  in  refusing  each 
and  all  of  them.  He  had  to  but  glance  at 
the  petition. 

HI.  The  fourth  assignment  of  error  goes 
to  the  admission  of  Improper  evidence,  and 
we  are  cited  to  44  pages  of  the  record,  aa 
well  as  parts  of  the  brief,  for  the  facts. 
Taking  the  first  complaint  made  in  the  brief. 
It  Is  said  that  there  was  error  In  permittlng- 
Wllllam  C,  Davisson  to  testify  to  the  cus- 
torn  of  giving  signals  where  the  car  did  not 
actually  stop  for  the  passengers  to  alight 
from  and  tbe  passengers  to  board  a  slowly 
moving  car.  Davlsson  had  served  for  many 
years  as  a  condoctor  on  this  railway  system, 
and  at  the  time  of  the  accident  was  running 
over  the  line  upon  which  plaintiff  was  in- 
jured. The  petition  thus  specifically  pleads 
a  custom  or  usual  course  of  conduct  by  de- 
fendant: 

"It  was  usual  and  customary  at  the  tfane  here- 
inafter mentioned  for  defendants  and  their 
servants  to  slow  down  their  cars  to  discharge 
and  receive  passengers  and  to  receive  and  dis- 
charge them  while  cars  were  in  motion,  and  in 
such  instances  it  was  usual  and  customary  for 
the  motorman  to  accelerate  or  resume  his  ordi- 
nary speed  upon  receiving  a  go  ahead  signal 
from  the  conductor,  and  not  to  do  so  until  he 
received  such  slgnaj." 

[3-6]  By  Davlsson  this  course  of  conduct 
and  custom  was  shown,  i.  e.,  that  the  defend- 
ant would  discharge  passengers  from  a  slow- 
ly moving  car,  and  receive  passengers  upon 
such  slowly  moving  car,  at  the  point  of  thi.s 
accident,  as  well  as  at  other  points.  The 
complaint  does  not  go  to  this  portion  of  the 
testimony,  but  to  that  portion  of  the  testi- 
mony wherein  he  said  that  they  pave  two 
bells  when  the  conductor  wanted  the  slow- 
ly moving  car  to  accelerate  Its  speed.  The 
objections  are  (1)  that  Davlsson  was  not 
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quallfled  to  speak,  <2>  that  tbe  evUtence  falls 
to  show  the  compani^'s  knowledge  of  it,  (3) 
that  the  cnstom  was  contrary  to  the  rules  of 
the  company,  and  (4)  that  such  custom  was 
not  pleaded.  Davlsson  bad  worked  for  de- 
fendant for  over  12  years.  He  was  In  posi- 
tion to  know  the  customs  and  practices  of 
defendant,  and  saya  that  be  knew  them  In 
this  regard.  The  pleadtogs  which  we  have 
Bet  out  say  that  It  was  not  only  customary 
for  than  to  receive  upon  and  discharge  from 
the  car  paraengem  when  the  said  car  was 
movlttg  slowly,  tmt  Uiat  It  was  eastomary 
for  the  motormanto  accelerate  the  speed  up- 
on a  go  ahead  signal  from  the  conductor. 
The  petition  was  broad  enough  to  cover  the 
facts  testified  to  by  tills  witness.  That  the 
character  of  the  go  ahead  signal  (as  to  the 
number  of  bells)  conid  be  shown  under  the 
avermottb  of  this  petition  la  clAir.  The 
point  made  Is  hypercritical  In  the  very  ex- 
treme.  Customary  practices  are  oftrai  In 
contravention  of  roles,  and  if  such  practices 
continue  for  a  substantial  time  the  d?fend- 
ant  is  presumed  to  have  knowledge  thereof, 
throu^  its  supwrlslon  of  the  budness. 

For  some  8  pages  there  la  a  further  run- 
ning attack  upon  other  bits  of  testimony, 
but  in  substantial  merit  these  attacks  have 
far  less  to  require  our  attention  than  the  mat- 
ter discussed  in  the  beginning  of  ttiig  para- 
graph.  There  Is  no  merit  in  any  of  them. 

[7]  IV.  In  the  fifth  asdgnment  of  error,  It 
is  said  the  trial  court  erred  In  refusing  to 
admit  competent  testimony,  and  we  are  dted 
to  some  10  pages  of  the  record  and  the  latter 
portion  of  (he  brief  for  particulars.  Two  of 
these  matters  are  too  frivolous  to  merit  con- 
sideration. They  relate  to  alleged  restric- 
tions upon  the  cross-examination  of  plaintiff 
and  the  wlUiesa  Klnn^.  The  third  we  will 
consIdOT. 

It  appears  that  plaintiff  had  been  married 
for  the  second  time,  and  that  this  second 
marriage  occurred  after  the  accident  The 
fact  tbat  he  was  married  after  the  accident, 
and  that  be  had  secured  a  divorce  from  bis 
wlfle,  was  admitted  by  the  plaintiff.  He 
said  that  he  lived  with  her  for  six  months 
after  their  marriage,  November  20,  1917. 
Without  objection  plaintiff  was  permitted  to 
testify  that  he  was  unable  to  have  sexual  in- 
tercourse with  this  wife.  He  was  then  ask- 
ed "How  long  after  you  were  married  be* 
fove  trouble  arose  between  you?"  Objection 
was  made  to  this  question,  and  it  was  with- 
drawn. Prior  to  this,  counsel  for  plaintiff 
bad  tried  to  draw  out  the  trouble  between 
husband  and  wife,  but  he  was  thwarted  by 
counsel  for  defendant  and  tbe  court.  In 
this  sltuatim  of  affairs  counsel  offered  a 
duly  authenticated  transcript  of  the  divorce 
proceedings,  which  tbe  court  refused  to  ad- 
mit, and  at  thla  the  complaint  1>  made.  The 
grounda  atated  for  divorca  in  thla  petition 
xeadi 


"Tliat  said  marriaga  rdatfcn  was  entered  in- 
to by  plaintiff  under  a  gross  misapprehension 
of  the  previone  character  of  defendant  and  by 
reaBOQ  of  tbe  defendant's  fraud  upon  and  de- 
ception of  the  plaintiff,  and  defendant  has  been 
guilty  of  extreme  emelty  towards  plaintiff." 

The  suit  was  in  Dooglaa  county,  Nab.,  and 
the  decree  for  Mr.  Chapman  was  ottered  on 
Joly  9, 1918,  after,  tbe  auurHage  on  MoTsndier 
20,  1917.  AltlKnQji  persooaUy  aerved.  tlie 
wl£e  did  not  appear.  Tbe  Judgment  anataina 
the  gronndB  stated  In  Um  petition.  How 
such  could  have  been  competent  on  the  Issues 
In  this  case  we  are  at  a  loss  to  sea  Tbe 
matter  of  Impotency  Is  suggested,  but  impo- 
tency  la  not  a  ground  upon  which  a  husband 
uBually  geta  a  dlToroe  from  the  wife.  That 
la  generally  a  matiw  Cor  the  wife  to  raise, 
and  not  tor  the  inpotsnt  buaband.  But  the 
isKMs  in  that  case  did  not  cover  impotracy, 
or  any  otiier  matter  lavolTod  hae^  and  ate 
trial  court  ma  tl^t  In  szchidlng  It.  Thore 
la  no  meiit  In  any  of  the  contentiona  aa  to 
the  eiciusion  of  evidence. 

y.  The  sixth  asslgnmrat  of  error  reads ; 

"The  conrt  erred  in  refusing  to  sustain  the 
motion  for  new  trial  filed  by  appellant,  because 
plaintifl  was  guilty  of  fraud  anid  deceit  in  the 
trial  of  this  case." 

In  preAdng  this  point  counsd  plA  otrt 
segregated  portions  of  plaintiff's  testimony 
upon  tbe  trial,  and  upon  the  iwevlons  trial, 
and  draw  their  conclusions  of  fraud  and  de* 
celt.  They  also  airit  us  to  compare  s^cregat- 
ed  portions  of  his  testimony  with  affidavits 
filed  in  Bui^rt  of  the  motion  for  new  trial, 
and  a  record  in  a  dlvoroe  suit  brought  Ijy 
tbe  first  wife  against  tl»  plaintiff  wbldi  was 
likewise  offered  on  the  motion  for  new  triaL 
The  i>etltion  grounded  tbe  right  of  divorce 
upon  a  failure  to  support  and  desertion. 
This  was  in  1904.  There  were  affidavits 
against  the  motion  for  new  trial,  and  a  care- 
ful examination  of  all  brings  us  to  a  concln- 
sloh  that  the  action  of  the  trial  court  was 
right  in  overruling  tbe  motion  on  the  ground 
of  fraud  and  deceit  As  to  the  discrepancies 
between  the  statements  of  plaintiff  either  on 
this  or  at  previous  hearings,  they  were  ei- 
ther before  the  Jury,  or  should  have  been  be- 
fore It  in  the  exercise  of  due  diligence;. 

[8]  As  to  the  alleged  newly  discovered 
facts,  appearing  by  affidavits  obtained  and 
filed  after  tbe  trial,  it  suffices  to  say  that 
they  were  contradicted  by  affidavits,  contra. 
Further,  thla  case  had  Its  origin  in  1913. 
Plaintiff  himself  carried  the  notice  of  Ua 
accident  to  tbe  office  ot  appellant  a  few  daya 
thereafter.  Appellant  has  bad  the  benefit  of 
several  prior  trials,  with  plaintiff  as  a  wit- 
ness. By  diligence  it  could  have  found  ent  . 
and  had  all  the  evidence  alleged  to  be  ww- 
ly  discovered.  The  point  win  be  ruled 
against  appellant. 

[>]  VI.  The  aevratb  assignment  oC  teror 
reada: 
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"Thm  court  Mnd  tD  refodiiff  to  mitain  tiie 
uodon  for  ■  new  trial  because  the  verdict 'In 
tbia  case  Is  againit  the  veight  of  the  erldeace 
to  racfa  an  extent  that  the  court  abused  its 
discretion  in  OTerruling  same." 

Vfhy  this  assignment  Is  urged  in  tlie  face 
of  o\a  rulings  we  do  not  underatand.  In 
the  first  place  we  bave  adhered  to  the  rule 
that  the  weight  of  the  eiidence  Is  the  pecul- 
iar province  of  the  trial  court  We  further 
hold  that,  if  there  Is  substantial  evidence  to 
support  the  verdict  of  the  Jury,  this  court 
will  affirm  the  judgment,  although  the  trial 
court  should  have  set  aside  the  rerdict.  be* 
cause  against  the  weight  of  the  evidence; 
this  on  the  theory  that  in  law  cases  we  only 
examine  the  evidence  for  the  purpose  of  de- 
termining whether  or  not  there  is  substantial 
evidence  on  the  side  of  the  verdict  This 
court  will  not  consider  the  evidence  to  de- 
termine Its  weight,  nor  to  determine  the  pro- 
priety of  the  ruling  of  the  lower  court  on  the 
mere  weight  of  this  evidence.  In  the  matter 
of  determining  the  mere  weight  of  the  evi- 
dence, there  Is  no  discretion  of  the  trial 
court  which  is  reviewable  here  In  law  eases. 
Wrong  action  upon  the  part  of  the  jury  is 
not  covered  by  the  foregoing  assignment  ot 
error,  and  hence  the  anestion  of  passion  or 
prejudice  upon  the  part  of  the  jury  Is  not 
before  oa.  This  we  motion  bacavae  of  eome 
language  used  in  the  brlet 

[1 B]  VII.  The  only  Berlons  question  In  this 
case  Is  the  amount  of  the  verdict  The 
plaintiff  was  S8  years  dd  at  the  time  of  the 
accident  in  1918.  One  trial  resultied  in-  a 
mistrial.  On  the  second  trial  we  reversed 
the  Judjnnent  of  $10,000,  because  of  a  faulty 
Instruction.  This  time  (the  third  trlaU,  by 
a  verdict  of  10  of  the  12  jurors,  we  bave  a 
Judgment  for  917.000.  The  leading  physi- 
cian for  plaintiff  testified  that  he  was  suffer- 
ing from  two  hernias,  and  Inability  to  bave 
an  erection  tfl  ttie  penis.  The  first  hernia  he 
dMCrlbes  Is  one  betwerai  the  two  rectus  or 
abdominal  muscles,  and  just  below  the  navel 
These  muscles  are  attached  to  the  lower  ribs, 
from  the  lower  part  of  the  breast  bene  at  the 
one  end  and  to  the  puUc  bone  below.  Be- 
tween the  two  muscles,  as  they  run  down  the 
median  Une  of  the  stomach  and  bowels.  Is 
an'  Interstitial  tissue,  and  this  was  ruptured, 
•0  that  the  Inner  organs  bulged  out  consider- 
ably. This  physician  tboufi^f  that  he  dis- 
covered an  old  tear  in  the  right  rectus  nnu- 
de,  which  he  attributed  to  extomal  violence. 
He  also  found  on  the  rl^t  side,  and  lower 
down,  an  Inguinal  hernia.  This  doctor  also 
said  that  one  muscle  which  attached  the 
pmxiB  to  the  pubic  bone  had  been  severed. 
There  were  three  doctors  for  the  plaintiff  and 
three  for  d^endant.  But  one  of  the  six 
was  able  to  find  this  trouble  In  and  about 
the  penis.  The  original  petition  In  this  cause 
was  introduced  In  evidmce,  and  there  was 
no  allegation  therein  about  this  third  troa- 
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ble;  no  aU^tUn  fibeor^  abont  biuKtteoey 
or  a  lAysiclal  condition  which  would  pro- 
duce such  trouble;  no  auction  that  the 
sexual  organs  were  In  any  way  Injured. 
Four  years  after  the  accident  we  find  the 
plaintiff  getting  married  for  the  second  time. 
There  is  a  question  as  to  whether  or  not  the 
first  hernia  described  could  have  been  pnn 
duced  by  the  fall  plaintiff  recdved  had  these 
rectus  muscles  not  been  weakened  before- 
hand In  some  manner,  and  by  some  means. 
As  to  the  inguinal  hernia,  all  agree  that  its 
cure  is  a  matter  of  a  simple  operation.  We 
feel  that  there  la  no  substance  in  the  matter 
of  alleged  impototcy.  Plaintiff  was  examin- 
ed for  the  alleged  trouble  in  and  about  the 
penis,  and,  as  said,  only  one  out  the  six 
physicians  could  or  did  discover  any  trou- 
ble. One  of  them  said,  being  more  emphatic 
than  the  others,  that  the  claim  was  the 
merest  rot.  All  concede  the  hernia  In  the 
abdomoi,  between  the  rectus  muscles,  and 
that  It  Is  permanent  and  Incurable,  and  Is 
only  controlled  by  a  bandage  worn  for  that 
purpose.  In  view  of  all  the  facts  we  feel 
that  this  judgment  Is  some  $7,000  too  high, 
and  that  the  cause  should  be  reversed  and 
remanded  unless  a  remittitur  be  entered  for 
that  sum.  If,  therefore,  the  plaintiff  will 
remit  the  sum  of  $7,000,  as  and  of  the  date 
of  the  judgment  below,  the  judgment,  thus 
reduced  to  $10,000.  will  be  affirmed,  as  and 
of  the  date  of  the  Judgment  entered  below : 
otherwise  the  Judgm^t  will  be  reversed  and 
cause  remanded. 
AU  concur. 


.  BURRUS  V.  HENDRICKS.    <Ko.  32184.) 

(Supreme  Court  of  Missouri,  IMvisiou  No.  I 
July  11,  1021.) 

1.  Appeal  and  error  •^581(1}— Ahstraot  or 
re<^rd  fatally  defective,  uslees  all  aiatters 
of  reoord  proper  shown. 

Prior  to  the  adoption  of  the  amendment  of 
December  31,  1020,  to  Rale  13  of  the  Supreme 
Court  (228  S.  W.  viii),  unless  all  matters  of 
rerord  proper  were  shown  in  the  abstract  of 
the  record  proper,  or  there  was  a  statement, 
as  authorised  by  rule  31  (22S  S.  W.  x);  that 
the  appeal  was  duly  taken  and  the  bill  of  e^ 
ceptions  dul;  filed,  the  abstract  of  record  pn^)- 
er  was  fatally  defective,  though  such  matters 
of  record  proper,  may  bave  appeared  in  the 
bill  of  exceptions  in  appellant's  abstract  of 
the  record. 

2.  Appeal  ud  error  ^590— Under  rale  ap- 
pellant oUlB^ted  to  obviate  objections  to 
abstract  of  record  by  flllno  addttloa  or  cor- 
rection. 

Under  the  amendment  adopted  December 
31,  1920,  to  role  of  the  Supreme  Court  No.  13 
(228  S.  W.  viii),  In  response  to  respondent's 
timely  objectlouB  In  writing  to  appellant's  ab- 
stract of  tbe  record  proper,  it  was  incumbent 
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npon  appeiiBnt  to  obviate  saeh  objections  by 
fiJing  au  edditloiuti  or  corrected  abstract  of 
and  from  the  record  proper,  showing  the  rec- 
ord entries  of  the  filing  and  overruling  of  the 
motion  for  new  trial,  and  the  signing,  allow- 
ing, and  filing  of  the  bill  of  exceptions,  the 
amendment  meaning  that  if  matters  of  record 
proper  are  permitted  is  the  abstrsct,  but  are 
shown  in  the  bill  of  exceptioni,  that  will  be 
anffidentt  onleaa  reapondent  objects,  in  whidi 
case  appelant  most  file  a  corrected  abatmct. 

Appeal  from  Circuit  Court,  Pike  Connty; 
Bdgar  B.  Woolfolk,  Judge. 

Action  hj  Ida  Bumis  aKainat  Vatentloe 
H^ndrit^s.  Tram  Judgment  for  defendant, 
the  plalntifr  appeals.   Judgmmt  affirmed. 

Tom  B.  McGltmis  and  Lulu  M.  Collins, 
both  of  Bowling  Green,  Frank  J.  Duvall,  of 
Clarksvllle.  and  Guy  M.  Wood,  of  Bowling 
Green,  for  appellant. 

Pearson  ft  Pearson,  of  Louisiana,  Mo.,  and 
Hostetter  &  Haley,  of  Bowling  Green,  for 
respondmt, 

SMALL,  C.  On  March  23,  1021,  appellant 
served  upon  the  respondent  her  abstract  of 
the  record  and  brief  herein.  On  March  30, 
1921,  respondent  served  upon  appellant  his 
written  objections  to  said  abstract  of  the 
record.  In  words  and  figares  as  follows: 

"In  the  Snpreme  Court  of  Missouri,  IMvhllon 
No.  1,  April  Term,  1921. 

"Ida  Burma,  Appellant  v.  Valentine  Hendricks, 
Bespondent   Case  No.  22184. 

"Respondent's  Objection  to  Appellant's 
Abstract. 

"Now  comes  Valentine  Hendricks,  respond- 
rnt  in  the  above-entitled  cause,  and  makea  the 
following  objections  to  the  appellant's  abstract 
of  the  record,  together  with  Ids  reasons  there- 
for, to  wit: 

"Said  abstract  falls  to  set  out  any  of  the 
direct  examination  of  Valentine  Hendricks,  and 
such  direct  examination  would  disclose  the  fact 
affirmatively  that  he  made  no  promise  of  mar- 
riage to  Mrs.  Burma,  and  It  would  further  dis- 
close more  fully  the  agency  of  Lulu  M.  CoUioB 
for  Mrs.  Burrus,  and  In  that  respect  it  would 
further  tend  to  jastify  the  admission  of  the 
tesdmony  of  S.  H.  Gtilnm,  a  witness  for  re- 
spondent, who  testified  to  a  conversation  be- 
tween him  and  Lulu  M.  Collins,  and  such  omit- 
ted testimonies  would  be  nseful  in  giving  this 
court  a  clear  idea  of  the  situation,  and  would 
further  tend  to  justify  the  action  of  the  jury 
in  its  decision  that  there  was  in  point  of  fact 
no  marriage  engagement  at  any  time  between 
the  respondent  -and  the  appellant. 

"Said  abstract  fails  to  set  out  any  of  the 
cross-examination  of  the  appellant  Mrs.  Bur- 
rua,  which  omitted  testimony  would  bear  upon 
aame  issues,  and  would  also  tend  to  make  re- 
spondent's position  in  the  eyes  of  this  court 
justifiable  and  tenable  in  every  particular. 

"Said  abstract  fails  to  show  in  the  record 
proper  that  a  final  judgment  was  entered,  or 
that  a  motion  for  a  new  trial  was  filed  -and 
overruled,  or  that  a  bill  of  exceptions  was  al- 
lowed and  filed  and  aigned,  or  tiiat  an  appeal 


was  allowed,  such  abstract  "therefoi  •  does  not 
show  facts  sufficient  to  Invest  this  court  with 
full  and  complete  jurisdiction  to  h«ar  and  de- 
termine this  cause  on  its  merits  m  acooubt 
of  such  defidendes. 

"Pearson  &  Pearson  and 

"Hostetter  &  Haley, 

"Attorneys  for  Respondent" 

The  original  abstract  of  appellant  contains 
the  matters  of  record  proper  complained  of 
by  respondent  In  the  above  notice  in  the  bill 
of  exceptions,  but  not  in  the  part  of  said 
abstract  purporting  to  abstract  the  record 
proper.  Nor  does  said  original  abstract  state 
the  appeal  was  duly  taken,  nor  that  said  bill 
of  exceptions  was  duly  filed,  as  authorised 
by  rule  31  (228  S.  W.  z)  of  this  court 

On  April  22,  1921.  appellant  served  her 
additional  abstract  of  the  record  upon  the 
respondent  which  contained  a  copy  of  the 
judgment  rendered  Tuesday,  June  24,  1019, 
in  the  court  below,  but  failed  to  contain  a 
copy  or  abstract  of  any  other  entry  of  the 
record  proper  In  the  case,  complained  of  by 
respondent  In  said  objections  to  appellant's 
original  abstract. 

The  respondent  in  his  brief  insists  that 
said  additional  abstract  does  not  comply 
with  the  amendment  to  rale  13  of  this  court 
adopted  December  31,  1920  (228  8.  W.  vlll). 
Said  amendment  Is  as  follows : 

"If  in  any  case  any  matter  which  shonld  prop- 
erly be  set  forth  in  the  abstract  as  a  part  of 
the  record  proper  shall  appear  in  the  kbstraet 
as  a  part  of  the  bQl  of  exceptions,  or  vice 
versa,  such  matter  shall  be  considered  and 
treated  as  if  set  forth  in  its  proper  place,  and 
all  objections  on  account  thereof  shall  be  deem- 
ed waived,  unless  the  other  party  shall,  within 
fifteen  days  after  the  service  of  such  abstract 
upon  him,  spedfy  such  objections  and  the  rea- 
sons therefor  in  writing  and  serve  the  aame 
□pon  the  opposing  part?  or  bis  counsel;  and 
in  the  event  such  objection  be  so  made,  the 
other  party  may  within  ten  days  from  tiie  serv- 
ice of  such  written  objection  upon  him  or  his 
counsel,  correct  his  abstract  so  as  to,  obviate 
such  objection,  if  under  the  facts  as  shown 
by  the  record  proper  or  the  bill  of  exceptiona 
in  the  trial  court,  such  correction  can  truth- 
fully be  made." 

[I]  Prior  to  the  adoption  of  the  above 
amendment,  unless  all  matters  of  record 
proper  were  shown  in  the  abstract  of  the 
record  proper,  or  there  was  a  statement  aa 
authorized  by  rule  31  (228  8.  W.  x).  that 
the  ai^teal  was  duly  ta^  and  the  Mil  itf 
ezceptloiu  duly  filed,  such  abstract  of  record 
proper  was  fatally  defective^  athongh  such 
matters  of  record  proper  may  have  appeared 
In  the  bill  of  exceptions  In  the  appeUant^s 
abstract  of  the  record.  Tracy  v.  Tracy.  SOI 
8.  W.  802,  toe.  dt.  BOS;  Sguares  v.  Peten  et 
at.  202  S.  W.  630;  Uvasy  v.  Jacksm  et  al., 
204  8.  W.  186;  Fleiger  v.  V.  R.  Co.,  2M  S. 
W.  182;  Bower  T.  Itenlel,  198  Mo.  288,  loc 
dt.  317,  96  S.  W.  847;  8t.  Oharlea  ex  r^  v. 
Deemar,  174  Mo.  122,  73  S.  W.  469: 
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12]  Bespondenfa  learned 
that  under  the  above  amendment  to  rule  13, 
In  response  to  bis  tim^y  objections  in  writ- 
ins,  above  set  forth,  It  waa  Incumbent  upon 
the  appellant  to  obviate  snch  objections  by 
filing  an  additional  or  corrected  abstract  of 
and  from  the  record  propor,  showing  the  rec- 
ord entries  of  the  filing  and  overruling  of 
the  motion  for  new  trial,  and  the  signing, 
allowing  and  filing  of  the  hill  of  exceptions. 

We  think,  this  la  a  correct  interpretation 
of  said  ammdment.  Said  amendm^t  means 
that  tf  matters  of  record  proper  are  omitted 
from  the  abstract  of  the  record  proper,  but 
are  shown  In  the  bill  of  exceptions  in  ap- 
pellant's abstract,  that  will  be  sufficient,  un- 
less the  respondent  objects,  as  provided  in 
said  amendmait,  in  which  case  the  appellant 
most  file  a  corrected  abstract  of  and  from 
the  record  iwoper,  showing  the  record  en- 
tries referred  to  in  respondent's  objections, 
as  was  required  before  said  amendment  was 
adopted.  The  appellant,  in  this  case,  hav- 
ing In  her  additional  abstract  only  set  forth 
a  copy  of  the  Judgment,  and  omitted  to  In- 
sert therein  an  abstract  of  and  from  the  rec- 
ord proper,  showing  the  filing  and  overrul- 
ing of  the  motion  for  new  trial,  and  the  sign- 
ing, allowing,  and  filing  of  the  bill  of  ex- 
ceirilons,  there  Is  nothing  before  us  for  con- 
sideration, except  the  pleadings  and  the 
Judgment,  and,  there  being  no  error  upon  the 
face  thereof,  under  the  foregoing  autborltiea, 
we  have  no  altemattve  except  to  affirm  the 
Judgment,   It  is  so  ordered. 

BBOWN,  On  not  sltttng. 
RAGLAND,  O.  concurs. 

PEB  CURIAM.  The  foregoing  opinion  by 
SMAIiIi,  C,  is  adopted  as  the  opinion  of  the 
court. 

AH  the  Judges  concur. 


SMITH  V.  SMITH  at  al.   (No.  20937.) 

fSnpreme  Court  of  Bfisttoarl,  Division  No.  % 
July  19,  1021.)  ' 

1.  DsmIs  ^196(3)— Uaisa  iBfluenc*  lOt  pre- 
•BBifld  froM  existeaeo  of  relatloa  of  pareot 
and  child. 

The  relation  of  parent  and  child  was  not 
sufficient  to  juBtif;  cancellation  of  a  deed  and 
leaae  from  a  mother  to  her  son  without  proof 
of  undue  inflnence,  fraud,  or  any  advantage  tak- 
en by  the. ion  of  the  mother's  weak  condition 
of  blind. 

2.  Evidence  9=:»574— Expert  evIdMoe  showlag 
plaintiff  was  net  of  soand  nind  hald  over- 
ooma  by  opinion  of  aeqaalstanoet. 

Where  plaintiff  at  the  trial  eight  months 
after  execntion  of  lease  and  deed  was  aUe  to 
clearly  relate  transaetions  concerafng  the  lease 
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counsel  insist  and  deed,  and  her  evidence  mis  eomlwrated 
by  the  other  party  to  the  lease  and  deed,  and 
disinterested  witnesses  who  had  known  plain- 
tiff for  years  testified  aa  to  plaintiff's  statements 
to  the  same  effect  at  time  of  the  execution  of 
the  lease  and  deed,  the  testimony  of  medical 
experts  that  plaintiff  was  of  unsound  mind  and 
incapable  of  entering  into  a  contract  was  over- 
come. 


3.  Deeds  ^s»e^FallNra  of  soma  graateet  to 
aoosfit  doM  not  reader  deed  voM. 

Where  plaintiff  executed  deed  to  her  six 
children  as  an  advancement,  hot  the  deed  was 
accepted  by  only  two,  the  refnsal  of  foar  gran- 
teea  to  accept  does  not  render  the  deed  void  as 
to  the  two  who  accepted  it  in  the  absenc*  ot 
any  condition  in  the  deed  avoiding  it  vnlesa  ac- 
cepted by  aU. 

4.  Deeds  «=>99— L^dlord  aid  teaaat  «=»44^ 
Deed  and  lease  part  of  oae  traasactlon  to  be 
read  together. 

Where  a  deed  and  lease  vrere  executed  con- 
temporaneously  as  one  transaction,  they  should 
be  read  together. 

5.  Deeds  ^=375— Laadlofd  aad  teaaat  ^ata%- 
Acceptance  of  beneflt  of  eaatavot  proveats 
party  front  having  eontraol  eanoelad. 

Where  a  deed  and  lease  were  executed  at 
the  same  time  and  as  part  of  the  same  tfansac- 
tion,  and  plaintiff  later  demanded  and  accepted 
part  of  the  rent  specified  in  the  lease,  plaintiff 
U  prevented  from  haviug  the  lease  and  deed 
canceled,  although  mutual  mistakes  In  tiie  deed 
and  lease  may  be  reformed. 

6.  Cancellation  of  Instruments  «=»5fr— Canool- 
ed  as  to  grantees  not  accepting. 

In  a  suit  by  a  mother  to  cancel  a  deed  to 
her  children,  it  should  have  been  canceled  as 
to  snch  of  the  diOdren  aa  had  refused  to  ac- 
cept it 

7.  Reformation  of  Instmmsnta  <5=9 1 1  —  Lease 
which  falls  te  express  latent  ol  partiea  to  be 
reformed;  "fixed  ohargei.'* 

According  to  the  agreement  between  les- 
sor and  leasee,  lessee  was  to  pay  taxes  end 
other  fixed  charges  on  land  leased  to  him,  and 
in  return  was  to  receive  an  extension  of  the 
lease  after  the  death  of  the  lesaoi,  hot  the  lease 
as  written  failed  to  indude  the  agreemcot  aa 
to  payment  of  interest  on  two  deeds  of  trust 
and  taxea.  Held  that  the  leaae  should  be  re- 
formed to  include  the  payment  of  taxes  and  in- 
terest, as  the  terra  "fixed  charges"  meant  in- 
terest on  the  deeds  of  trust 

[Ed.  Note.— For  other  definitiras,  see  Words 
and  Phrases,  Second  Series,  Fixed  Charges.] 

Appeal  trom  Circuit  Court;  Uncoln  Coun- 
ty ;  Edgar  B.  Woolfolk,  Judge. 

Action  by  Matilda  S.  Smith  against  Thom- 
as B.  Smith  and  others.  From  a  Judgment 
reforming  a  deed  and  a  lease  and  an  or- 
der overruling  plalnttlTs  motion  tat  a  new 
trial,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Sutton  &  Buaton,  of  Troy,  tor  appellant 
Creech  &  Pom,  of  Troy,  for  respondents. 
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HIOBBB,  P.  X  Plaintiff  brougbt  this 
suit  September  9,  1916,  to  cancel  a  lease 
which  she  had  executed  August  24,  1916,  of 
her  farm  of  217  acres  in  Lincoln  county,  Mo., 
to  her  oldest  son,  Thomas  R.  Smith,  and  a 
deed  of  the  same  date  conveying  said  farm  to 
her  children,  Thomas  B.,  Hugh  B.,  George 
W.,  Grorer  G.,  Edward  B.,  and  Josephine  S. 
Williams,  subject  to  said  Irase  and  two  deeds 
of  trust,  one  for  |1,700  to  Zula  Tburman. 
dated  July  18,  1913,  the  other  for  $921^  to 
her  daughter  Josephine  S.  Brady,  now  Wil- 
liams, dated  August  19. 1914. 

The  plaintiff's  first  husband  died  in  1888. 
She  was  beneficiary  In  life  Insurance  poli- 
cies on  the  life  of  her  husband  and  another 
relative  in  the  total  sum  of  H,500.  She  lived 
on  and  managed  tbe  farm  indlffvently  for 
some  years  after  her  husband's  death.  She 
later  married  a  man  by  the  name  of  Lnckett, 
who  hfld  a  large  pack  of  hoimds,  built  a '  race 
track  on  the  farm,  ezhiMted  a  freak  animal 
at  county  fairs,  squandered  nearly  all  of  her 
Insuranoe  money,  an^  grossly  mistreated  her. 
■All  of  her  grown  children  advised  her  to  di- 
vorce him.  She  did  so  In  1808,  and  paid  him 
91,000  by  way  of  settlement.  She  bad  poor 
health,  and  suffered  a  paralytic  stroke.  Her 
children  advised  her  to  move  to  St.  Louis, 
where  Thomas,  Josephine.  George,  and  Hugh 
lived.  She  did  this  In  1903,  after  selling  off 
her  lire  stock,  farm  machinery,  and  house- 
bold  goods,  and  leased  her  farm  to  a  Mr. 
Hughes  at  an  annual  rental  of  $620,  subject 
to  abatemoit  on  account  of  droughts  and 
floods.  During  the  subsequent  years  to  1815, 
she  did  not  receive  over  $400  per  year  out  of 
the  rents.  This  was  inadequate  for  her  sup- 
port and  paym»)t  of  taxes,  and  her  medical 
hills.  Some  of  the  time,  when  able,  she  kept 
boarders.  The  leasing  at  her  farm,  then 
estimated  to  be  worth  at  least  fl5,000.  was 
the  subject  of  many  conferences  for  two  or 
three  years  between  Mrs.  Smith,  Tbpmas,- 
and  some  of  her  other  children.  There  was' 
a  fairly  good  house  on  the  farm  but  the  barn, 
other  outbuildings,  and  fences  were  &lling 
into  decay.  Owing  to  its  distance,  her  age, 
and  the  Impaltm^t  of  her  health  and  mental 
faculties,  it  -was  believed  she  was  unequal 
to  the  task  of  looking  after  her  property  and 
protecting  her  interests.  After  paying  the 
taxes  and  Interest  on  the  mortgages,  there 
was  little  left  to  her  out  of  the  rents. 

At  that  time  there  was  $1,000  arrears  of 
rent  due  her  from  Hughes.  Thomas  Insisted 
that  the  farm  could  be  rented  for  $500  per 
year,  but  they  failed  to  secure  a  tenant  who 
would  pay  that  sum.  She  talked  the  matter 
over  with  him  and  Hugh,  and  probably  with 
some  of  her  other  children.  Finally,  Thomas 
said  he  would  take  a  lease  on  It  for  10  years  at 
$500  per  year,  anij  pay  her  that  sum  each  year, 
and  that  whatever  amount  It  should  be  neces- 
sary for  him  to  pay  for  permanent  Improve- 
ments, to  the  extent  of  $1,500,  and  for  taxes 


and  other  fixed  charges  over  ttie  said  $600  a 
year,  should  be  a  lien  hi  his  favor  on  the  land, 
and  should  be  taken  to  extend  the  term  of 
the  lease  after  his  mother's  death  at  $500  per 
year  for  such  time  as  should  be  covered  by 
any  sum  he  should  so  advance  during  her 
lifetime,  or  for  her  benefit,  or  upon  said 
^perty  In  excess  of  said  $600  per  year. 
This  appeared  to  be  satisfactory  to  Mrs. 
Smith  and  Hugh,  and  accordingly  she  and 
Thomas  on  the  evening  of  August  24,  1916, 
took  the  train  for  Troy,  the  county  seat  of 
Lincoln  county,  arriving  there  after  midnight 
The  following  morning  they  called  upon  Blr. 
Charles  Martin,  who  had  been  her  attorney 
for  many  years,  who  had  secured  her  divorce 
in  1903,  and  attraded  to  the  settlement  of  her 
first  husband's  estate  and  other  business 
matters.  They  talked  the  matter  over  with 
Mr.  Martin,  who  made  memoranda,  and  told 
them  he  was  busy,. and  for  them  to  go  to  see 
the  farm  and  return  the  next  day,  which  they 
did.  Mr.  Martin  had  written  the  lease  and 
his  son,  Bobert.  the  deed.  They  were  read 
over,  signed,  and  acknowledged  by  Mrs. 
Smith.  Bobert  Martin  had  them  recorded, 
and  mailed  them  to  Thomas  In  St  Louts,  who 
showed  them  to  Hugh  and  to  Josephine  In 
her  mother's  presence.  Josephine^  who  had 
been  a  stenographer  in  a  law  office  for  four 
years,  said: 

"Why  Mamma,  yon  deeded  everything  away; 
yon  haven't  got  a  penny,  and  Tom  la  the  oidy 
one  that  could  ^ve  It  back.** 

Mrs.  Smith  was  then  and  had  been  for 
some  time  living  with  her  daughter,  Soaepih 
ine. 

The  second  amended  petition  charges  that 
plaintiff  was  without  any  means  of  support 
exc^  as  derlted  from  hte  land,  and  was 
afflicted  with  physical  and  mental  Inflmd^ 
ties  due  to  old  age  and  disease,  and  ires  with- 
out previona  buaineas  ezporlenoe,  and  wbolly 
incapable  of  resisting  the  Influence  of  those 
about  her,  and  particularly  of  Thomas  S. 
Smith,  who  was  her  confldential  business 
adviser  and  bad  an  Irresistible  biflnence  over 
her,  and  that  by  reason  tbereof  she  was  in- 
duced against  her  wlU  to  execute  the  lease 
and  deed  which  were  set  out  in  the  petition; 
that  she  did  not  undomtand  the  terms  and 
conditions  of  said  Instruments,  and  tbat  they 
failed  to  reserve  to  her  a  life  estate  in  said 
land,  and  the  rents  thereof  during  her  life, 
but  she  believed  said  Instruments  were  ao 
drawn  aa  to  reserve  to  her  a  life  estate  in 
said  lands  and  tbe  rente  accruing  tberatm 
during  her  life;  that  she  did  not  understand 
that  by  S4fd  lease  defendant  was  permitted 
to  deduct  the  value  of  improvements  made 
by  hlni  from  the  annual  rents,  but  that  she 
believed  that,  by  the  terms  of  said  lease,  she 
should  receive  $600  annually  In  cash,  with- 
out' dednctlcms  for  improvements,  or  any 
other  account,  and  believed  said  lease  pro- 
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Tided  that  defendant  should  have  the  privi- 
lege of  making  permanent  improvements  not 
to  exceed  91,600,  and,  in  case  the  annual 
raital  of  $600  was  insufBcient  to  maintain 
plalnti/r  in  a  suitable  manner,  tlien  that  de- 
feudaDt  should  advance  plaintiff  adequate 
funds  for  that  purpose  during  her -life,  and 
In  case  of  such  advancements  being  made  to 
plaintiff,  or  of  such  improvements  being  made 
upon  said  land  by  defendant,  then  that  this 
should  operate  as  an  extension  of  the  tctrms 
of  said  lease  after  plaiutUTs  death  for  a 
period  suSkloit  to  reimburse  defendant  for 
such  advancements  and  improvements  at  a 
rental  of  $600  per  annum,  and  that  def^id- 
ant  should  keep  all  balldii^  on  the  pmnlses 
insured  and  pay  the  premiums  thereon,  and 
pay  all  taxes  on  the  prranisea  as  further  rent- 
al in  additi<»t  to  ttie  $600  per  annum  atoce- 
said,  and  believed  that  the  cbfldren  should 
assume  and  pay  tiw  ddita  secured  by  said 
deeds  of  trust  aforesaid;  that  plalxitUF  did 
not  understand  that  the  taxes  and  Insurance 
on  tbe  premises  abonld  be  taken  as  cxadlts 
on  the  annual  xaxta  zeeeived ;  that  she  was 
Induced  to  execute  the  said  Instrnmaits  by 
tbe  undue  Influmce  of  the  said  TSionias 
amounting  to  oTerpersuaston  and  ooeccku, 
and  by  false  rqweaentatlona,  pretrases,  and 
deception  practiced  upon  her  as  aforesaid, 
and  relied  upon  by  het,  and  by  reason  ot  the 
fiduciary  relation  exlatli^  between  fliem,  and 
ber  Implicit  confidence  in  her  said  BOOt  and 
.  1^  reason  of  plalntUTs  pliyairal  and  mental 
Inflrmltiea,  and  by  reason  that  plaintiff  did 
not  understand  the  nature  and  purport  c£ 
said  Instruments;  that  said  lantta  were  rea- 
sonably worth  at  least  $15,000,  and  that  by 
th^  executlmi  she  had  stripped  herself  of 
every  vestige  of  pn^wrty  and  means  of  sup- 
port ;  that  said  deed  was  never  delivered  to 
any  defmdant  otho'  than  ^omas  R.  Smith, 
and  the  same  was  executed  and  recorded 
without  the  knowledge  of,  and  was  never  ac- 
cepted by,  said  other  defendants,  but  was  re- 
nounced and  rejected  by  them  as  soon  as  they 
learned  of  its  execution.  Wherefore^  plain- 
tiff prays  that  said  deed  and  lease  be  cancel- 
ed, and  for  other  proper  relief. 

Hugh  B,  Smith  filed  an  answer  which  was 
a  general  denial.  Thomas  R.  Smith  answer- 
ed, admitting  that  plaintiff  was,  on  August 
24,  1916,  owner  of  said  farm,  and  that  she 
was  in  an  aged  and  feeble  condition  of  mind 
and  body,  without  business  experience,  and 
incapable  of  resisting  the  Influence  of  those 
who  might  have  sinister  and  selfish  alms 
against  her  property,  or  who  might  seek  to 
defraud  her  of  the  same;  that,  realizing  said 
fact,  she  had,  prior  to  said  date,  repeatedly 
requested  lilm  to  enter  Into  an  agreement 
with  her  by  which  she  would  be  gneranteed 
from  said  property  an  income  of  $500  per 
annum,  and  by  which  said  proper^  would 
remain  Intact  for  her  heirs,  tbe  defendants 
In  tlds  salt;  that  $000  Is  tbe  fun  rental  value 


of  said  property,  and  It  was  agreed  that  he 
would  rent  it  at  that  siun  per  year,  and  pay 
her  that  sum  annually,  and  whatever  sums 
it  should  be  necessary  for  him  to  pay  for 
necessary  Improvements,  not  to  exceed  $1,- 
600,  taxes  and  other  fixed  charges,  should 
be  a  Hen  in  his  favor  on  the  land,  and  should 
be  taken  to  extend  the  term  at  bis  lease  after 
plaintiff's  death  at  $900  per  year  for  sndi 
time  as  should  be  covered  by  any  sums  he 
should  BO  advance  to  plaintiff  during  Iier  life 
or  for  her  benefit  or  upon  said  property  over 
the  said  $600;  that  said  arrangement  was 
entered  into  by  him  at  his  mother's  solicita- 
tion, solely  for  the  purpose  of  protecting  ber 
and  her  presumptive  hel^  against  the  dl»- 
slpaHoD  of  said  property  In  ber  lifetime;  tliat 
tbe  instmrnents  drawn  for  that  purpose  are 
as  set  out  In  the  petition;  Unt  they  were 
drawn  by  his  mother's  counsei ;  Chat  it  was  a 
mutual  mistake  that  tbe  warranty  deed 
sbonld  be  drawn  without  reeorlng  a  life 
estate  to  bis  mother,  and  he  te  winiBg  tbftt 
tbe  coort,  by  Its  decree,  rest  a  life  estate  In 
said  prt^er^  in  Us  mother,  subject  to  said 
lease,  and.  If  said  lease  talis  to  conform  te 
tbe  IntenticpDB  of  the  parties,  he  consents  that 
tbe  court  may  reform  It  to  conform  to  fbB  tn- 
tenflons  of  the  parties.  All  otber  allegatioos 
of  the  petition  were  drailed.  Defendant  fur^ 
ther  says  tha^  on  December  7,  IBie,  Bft« 
this  suit  was  commenced,  the  plaintiff,  wlfli 
fun  knowle^  of  tbe  nature  of  said  leftse, 
accepted  from  this  defoidant  $170  in  part 
payment  <tf  the  rent  reserved  to  her  In  said 
lease.  Tbe  reply  was  a  gmeral  denial.  The 
other  defendants  altered  their  appearance, 
Imt  did  not  plead  to  Qie  petition. 

The  canse  was  tried  to  the  .coutt  !n  June, 
lD17i  takm  under  advisement,  and  on  Sep- 
tember 28, 1017,  the  court  entered  Its  finding 
that,  in  order  to  make  the  deed  contain  the 
understanding  of  the  parties,  the  following 
It&n  should  be  Incorporated  therein,  to  wit: 
It  is  understood  and  agreed  that  the  grantor 
reserves  to  herself  In  and  to  the  lands  her^ 
described  a  Ufe  estate,  and  this  deed  Is  made 
snbject  to  the  life  estate  of  tbe  grantor  dur> 
Ing  her  natural  life. 

The  court  also  found  that  there  was  a  mu- 
tual mistake  of  fact  made  in  the  execution  of 
the  lease,  and  it  was  ordered  and  decreed 
that  the  said  lease  be  reformed  by  Incor- 
porating therein  the  following  clause,  to  wit : 

"It  la  understood  and  agreed  tbe  parties 
to  this  lease  that  tbe  value  of  improTements 
diat  may  be  made  by  tbe  party  of  tko  B«eond 
part  under  the  proWsiona  of  tiiis  lease  shall  not 
be  taksn  as  erediCB  on  tha  aminal  rents  reserv- 
ed, but  such  liDiwevenieBts  shall  operate  as 
an  eztenriott  of  tha  term  of  this  lease  for  a 
period  safficient  to  pay  the  party  of  tbe  second 
part  for  the  same  at  an  annual  rental  of  flvt 
hundred  dollars. 

"And  it  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiff  and  defend- 
ant Thomas  B.  &niUi  pay  the  costs  of  Oils 
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suit  In  the  proportion  of  one-half  each,  and 
that  execution  issue  therefor." 

After  motion  for  new  trial  was  orerroled, 
plaintiff  appealed. 

{1]  1.  Appellant  InslBts  that.  In  view  of 
the  relation  of  parent  and  child  between  her 
and  her  eon  Thomas,  the  burden  of  showing 
taie  dealing  and  the  absence  of  undne  influ- 
ence shifted  to  the  defendant. 

There  was  no  evidence  tending  to  show  any 
relation  of  trust  and  confidence  between 
plalntiCT  and  her  son  Thomas  except  that 
which  exists  between  parent  and  child,  and 
such  relation  Is  not  saffldent  to  Justify  the 
eancellatl^  of  a  deed  or  cmreyance  from  a 
parent  without  showing  the  exerdse  of  undue 
influoice,  or  the  existence  of  fraud,  or  that 
some  adrantage  was  taken  by  the  son  of  the 
mother's  weak  condition  of  mind.  McEinney 
T.  Hensle^.  74  Uo.  326, 882 :  Hamilton  v.  Arm- 
strong, 120  Ho.  687,  615.  25  S.  W.  64S;  Doh- 
erty  t.  Noble,  1B8  Ho.  loc.  dt  82,  39  S.  W. 
468;  Bonsai  t.  Randall,  192  Ho.  S25.  &31. 
632,  91  S.  W.  476.  Ill  Am.  St.  Rep.  628;  Huff- 
man T.  Huffman,  217  Ma  182, 192,  117  S.  W. 
loc.  dt  8:  Hackall  t.  Uacfcall,  185  U.  S.  187. 
10  Sup.  Ct  706,  34  Ll  Ed.  64. 

It  Is  nnnecessaiy,  and  would  be  nnproflt- 
able^  to  set  out  the  ir(riuminous  evidence  on 
this  or  any  other  issue  In  the  case.  It  jus- 
tified the  learned  trial  court  in  finding  that 
the  utmost  fairness  and  a  desire  to  secure  to 
Hm.  Smith  an  adequate  Income  fimn  her 
farm,  whidi,  from  her  age  and  infirmities, 
she  was  unable  to  operate,  and  to  preserve 
the  estate  intact  for  her  children,  character. 
Ised  the  dealings  of  her  son  Thomas.  He 
took  nptm  himself  a  bnrden  that  he  alone  of 
all  the  children  was  able  to  carry,  which  re- 
quired the  advancement  of  considerable  sums 
of  money  and  his  personal  attention  for  prob- 
ably 10  or  more  yeai«  before  he  could  be  re- 
imbursed for  his  outlays. 

[2]  2.  It  was  attempted  to  be  shown  by 
medical  experts  that  at  the  time  the  lease  and 
deed  were  executed  Mrs.  Smith  was  of  un- 
sound mind,  and  incapable  of  altering  Into 
such  contractual  relations  with  her  son. 
That  issue  mis  not  tendered  by  the  petition. 
It  Is  not  averred  she  was  of  unsound  mind, 
or  mentality  Incapable  of  transacting  her  bus- 
iness. At  the  trial,  8  months  after  the  lease 
and  deed  were  executed,  she  very  ciearly  re- 
lated the  conversations  and  agreement  be- 
tween herself  and  her  son  and  prior  to  their 
execution  In  August,  1016.  The  evidence  of 
her  son  Thomas  differed  In  a  few  details 
from  that  of  his  mother  In  this  respect  This 
circumstance  alone  explodes  the  testimcmy  of 
the  medical  experts.  Aside  from  this  conald- 
eratlon,  there  was  the  testimony  of  disinter- 
ested witnesses  who  had  known  Mrs.  Smith 
for  many  years  as  to  her  contemporaneous 
statements  of  the  transaction,  which  har- 
monized with  Thomas'  evidence  at  the  trial. 

[3-t]  Appellant  contends  that,  because  four 


of  the  grantees  refused  to  accept  the  deed,  It 
Is  therefore  void;  that  is,  all  of  the  grantees 
must  accept  the  deed  before  it  becomes  opera- 
tive.  HcNear  v.  WlUlamson,  168  Mo.  868, 
66  S.  W.  160,  Is  cited.   This  question  did  not 
arise  In  that  case.   It  was  there  hdd  that 
delivery  of  a  deed  Is  the  consummation  of  the 
act,  and  tn  order  to  Its  accomplishment  tbere 
must  be  a  meeting  of  the  minds  of  the  parties 
on  the  purpose.  It  Is  admitted  in  the  petition 
that  the  deed  was  delivered  to  nicauas. 
There  is  no  question  that  Hugh  also  acc^ted 
it  The  legal  effect  of  the  deed  was  to  con- 
vey an  undivided  one-sixth  part  of  the  farm 
to  each  of  the  grantees.  If  accepted  by  them. 
Mrs.  Smith  did  not  write  In  the  deed  a  condi- 
tion avoiding  it  unless  all  the  grantees  should 
accept  It.    It  was  Intended  as  an  advancement 
to  each  of  her  children,  and  the  law  will  not 
Imply  a  condition  of  defeasance  In  case  one  or 
more  of  the  grantees  should  fail  to  accept  the 
deed.   The  petition  avers  that  the  deed  was 
never  delivered  to  any  defendant  oth^  than 
Thomas,   but  was  rejected  by  the  other 
grantees.   The  petition  does  not  seek  relief 
against  Thomas  on  the  theory  of  nondelivery 
to  and  nonacceptance  by  the  other  grantees, 
but  solely  because  of  undue  Influence,  and  the 
failure  to  reserve  a  life  estate  for  the  grantor. 
The  deed  and  lease  were  executed  contem- 
poraneously, as  one  transaction,  and  should  be 
read  together.   The  deed  was  made  subject 
to  the  lease.   This  was  explained  by  Mrs. 
Smith's  attorney,  Mr.  Martin,  at  the  time  the 
instruments  were  drawn.   Moreover,  after 
Mrs.  Smith  had  consulted  her  attorneys  about 
this  action4tohe  asked  Thomas  to  pay  the  first 
installment  of  renjt,  ¥250,  due  January  1, 1917, 
saying  she  wanted  to  buy  some  bogs  to  eat 
her  part  of  the  damaged  crop  on  the  farm. 
He  paid  her  9170,  which  she  paid  to  her  atr 
tomeys  on  their  fee  In  this  case.   She  then 
knew  all  the  conditions.   She  cannot  play 
fast  and  loose.  By  d^anding  and  acc^King 
part  of  the  rent  recdved  in  Uie  learn  she  af- 
firmed the  ccmtract  with  her  son  Thomaa, 
subject,  of  course,  to  ber  right  to  have  mu- 
tual mistakes  In  the  deed  and  lease  correct- 
ed. But  the  court  should  have  cancded  the 
deed  as  to  the  defendants  George  W.  Smith, 
Grover  C.  Smith,  Edward  B.  Smith,  and  Jose- 
phine S.  Williams,  because  of  thdr  refusal 
to  accept  It 

[n  4.  There  remains  a  question  about  the 
payment  of  taxes  and  Interest  on  the  two 
deeds  of  trust  on  the  farm,  which,  no  donbt 
inadvertently,  is  not  settled  by  the  decree. 
Thomas  admitted  In  his  answer  that  he  was 
to  pay  these,  and  he  was  not  to  have  credit 
on  the  rent  therefor.  If  the  $500  annual 
rentals  should  be  insufficient  for  the  comfort- 
able support  of  his  mother,  he  agreed  to  ad- 
vance such  further  sums  as  would  be  suffici- 
ent. He  also  agreed  to  make  permanmt  im- 
provements, not  to  exceed  the  value  of  $1,- 
500,  pay  the  taxes  and  other  fixed  charges 
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(whloli  we  nndeorstuid  to  be  jntneet  on  tlie 
two  deeda  of  trnst)  over  and  above  the  9000 
per  year,  "for  wtalcb  be  sbould  bave  a  lien 
on  tbe  fumit  but  «aCb  paymenta  and  Improve- 
moita  sbaU  operate  aa  an  utenskm  (tf  the 
terms  of  tbla  lease  for  a  period  snffldent  to 
pay  Urn  fterefor  at  an  annual  rental  of 
$500."  There  was  Uttle,  If  any,  dispute  about 
the  facts;  tbe  pleadings  entitled  the  parties 
to  have  the  lease  reformed.  The  decree, 
bowerer,  reforming  the  lease  should  Include 
the  paym«it  of  taxes  and  interest  as  above 
indicated. 

The  Judgment  Is  therefore  reversed,  and 
tho  cause  remanded,  with  directions  to  enter 
a  Judgment  and  decree  aa  indicated  In  the 
foregoing  opinion. 

All  concur. 


COLEMAN  V.  NORTHWeSTERN  MUX. 
LIFE  INS.  CO.   (No.  21903.) 

(Sapreme  Ooort  of  Mlssonrl,  DiTtsion  No;  1. 
July  11,  192L) 

I.  Appeal  and  error  4=91097(1)— Daoisioa  oa 
former  appeal  law  of  case. 

On  a  second  Appeal,  the  decision  on  the 
fbrmer  appeal  is  the  law  of  the  case. 

7.  Baakraptoy  «s»i43(l I)  —  Tn»tee  la  baak- 
niptay  ef  oarporat*  baaefelary  nuiy  recover 
daaplto  attenpfad  chanie  of  baaefldary  la 
abaeae*  at  ratHlMtlaa  or  astoppsl. 

Tbongb  the  president  of  the  corporate  ben- 
eficiary of  a  life  tnsarance  policy  attempted  to 
change  the  beneficiary  and  the  insorance  com- 
pany lasned  a  new  policy  to  the  new  benefi- 
ciary, the  trufitee  in  bankruptcy  of  snch  cor- 
poration conid  recover  on  the  policy,  despite 
its  insolvency  and  the  discontinuance  of  pre- 
mium payments  by  it,  and  thoogh  the  policy 
had  so  cash  sarrender.  loan,  paid-up  inaarance, 
or  other  value  available  for  the  company  or  its 
creditors,  If  there  was  In  fact  no  change  of 
beneficiary,  ratification  of  the  attempted  change, 
nor  estoppel  to  deny  it;  there  being  no  general 
role  ^at  a  trustee  In  bankruptcy  never  has 
rights  superior  to  those  of  tbe  bankrupt. 

3.  laaaraaeo  «»66S(I>— lastrgetlon  obaage  of 
baMftelary  Iqr  Mraotloa  ef  prasideat  of  eor- 
porata  beaaflohvy  valid,  tboagh  net  aathor- 
tzad  by  hoard  of  dlraetore.  If  prasidaat  al- 
lawad  ooaiplata  aiaaataant  of  carponitfoi, 
held  error. 

In  an  action  on  a  life  inaarance  policy,  de- 
fended on  the  grotmd  of  a  change  of  beneficiary 
authorized  by  the  president  of  the  corporate 
beneficiary,  an  instruction  to  find  for  defendant, 
even  though  the  board  of  directors  did  not  aa- 
thorize  snch  change.  If  all  the  directors  and 
atockbolders  of  the  company  for  a  long  time 
prior  thereto  permitted  the  president  to  have 
tiic  absolute  management  of  it  and  aucfa  change 
was  made  pursuant  to  auch  permission,  was 
erroneous;  his  authority  to  authorise  the 
change  being  for  the  Jury,  which  was  the  judge 


of  the  credibility  of  the  oral  evidenee  aUdtad 
to  establish  mdi  authority. 

4,  Appeal  aad  error  «39l064(l)— Coatradloto- 
ry  iBstruetleas,  ese  of  wMch  may  have  ails- 
led  Jury,  held  reversible  error. 
In  an  action  on  a  life  iDauraace  policy,  de- 
fended OB  the  ground  of  a  change  of  baneflciary 
aatboriaed  by  the  president  of  the  oorporata 
beneficiary,  the  giving  of  contradictory  instruc- 
tions as  to  whether  certain  acts  of  the  board 
of  directors,  after  a  change  of  personnd,  by 
which  the  presidentTs  wife,  whom  he  had  des- 
ignated as  such  new  beneficiary,  became  a  mem- 
ber, constituted  a  ratification  of  such  change 
or  estoppel  to  deny  it,  was  reversiMe  error, 
since  the  Jury  may  have  understood  one  of 
tbe  iostmctions  to  antboriM  a  finding  of  sudb 
ratification  or  eatoppel  from  the  acts  of  tbe 
directors  after  sudi  change  in  peraonnsL 

Appeal  from  St  Louis  Circuit  Court; 
Mosea  Hartmann,  Judge. 

Action  by  Frank  B.  Coleman,  trustee  of  the 
estate  of  George  D.  Allen  Paper  Company, 
bankmpt,  agalnat  the  Northwestern  Mutual 
Life  Insurance  Company.  Judgmoit  for  do* 
fondant,  and  plaintiff  appeala.  Reversed  and 
remanded. 

Grant  &  Grant  and  Leahy  &  Saunders,  all 
of  St.  Louis,  for  appellant 

Nagel  &  Klrhy  and  Allen  O.  OrrliA:,  all  of 
St.  Louis,  for  respondrat 

JAMBS  T.  BLAIR,  J.  This  Is  an  action 
on  an  Insurance  policy.  This  Is  Its  second  bi>- 
pearance  here.  Coleman  v.  Ins.  Co.,  278  Mo. 
620,  201  8.  W.  544.  There  Is  no  allegation  In 
the  petition  which  suggests  a  fraudulent 
change  In  the  benefldary  of  tiie  policy  sued 
on.  The  answer  avers  that  the  benefldary 
was  duly  dianged  in  August  1010,  and  also 
pleads  ratification  of  the  change  and  eatop- 
pel to  deny  the  legal  validity  of  the  change. 
The  reply  denies  there  was  a  change  of  benefl- 
dary, admits  Allen  attempted  to  change  the 
benefldary,  and  avers  that  Allen  was.  In  Au- 
gust, 1910,  largely  indebted  to  the  paper 
company ;  that  the  pnper  company  was  then 
Insolvent;  that  the  then  existing  Indebted- 
ness has  Mnce  been  proved  np  and  allowed 
affalnst  the  estate  of  the  pap«r  company; 
that  there  was  no  consideration  for  the  trans- 
fer of  the  policy  to  Rhoda  All^:  that  re- 
spondent had  notice  that  the  transfer  was 
without  consideration  and  without  anthorl* 
ty  and  a  fraud  upon  the  creditors  of  the 
paper  company  and  noil  and  void.  It  is  also 
alleged  in  the  reply  that  In  August,  1010,  Al- 
len, Dana,  and  Cavanaugh  were  the  only 
stockboldo^  and  directors  of  the  paper  com- 
pany; that  Bhoda  Allen  succeeded  Dana  as 
director,  and  that  from  October  1,  1010,  Al- 
len, Rboda  Allen,  and  Cavanaugh  were  Hie 
only  stockholders  and  directors  ot  the  paper 
company :  that  the  Aliens  dominated  Ctevan- 
au^;  and,  in  effect,  that  from  October  1, 
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1910,  there  waa  no  stodkholder  m  director 
of  tbe  paper  company  except  those  'interest* 
ed  In  the  porpettatlao  and  canarinc  oat  of 
said  frandnlcot  txansfer  In  trand  of  credi- 
tors.** 

[1]  I.  Many  of  the  foete  are  stated  In 
tbe  opinion  on  the  formnr  appeaL  Ooleman 
v.  Ins.  Co.,  273  Mo.  620,  201  S.  W.  544.  Ap- 
pellant rear^ea  tbe  questions  decided  on 
the  former  appeal.  Re^ndent  again  pre- 
sents the  grounds  iqmn  which  It  then  con- 
tended it  was  «itltled  to  a  directed  vordlct 
The  former  declaim  Is  the  law  of  the  case. 
It  does  not  appear  from  the  ailments  again 
advanced  that  there  Is  an^  reason  for  dis- 
regarding, now  what  was  decided  then. 

[2]  II.  At  the  time  the  benefldary  was 
changed,  or  fbe  attempt  to  change  It  was 
made,  the  policy  had  no  cash  surrender  ral- 
ne,  no  loan  valne,  no  paid-up  Insurance  val- 
ue, and  no  value  wtaldi  was  available  to  ezr 
tend  It  as  temporary  Insurance.  This  was 
true  both  under  tbe  statutes  of  this  state 
and  on  t&e  face  of  fhB  policy,  mie  policy 
was  inaed  June  IS,  1908)  on  the  life  of 
George  Dl  Allen,  prerid^t  of  the  paper  com- 
pany. The  paper  company  was  the  braieflcia- 
ry  and  Allen  reserved  no  right  to  change 
the  policy  In  that  respect  The  premium 
was  payable  In  quarterly  installments,  and 
these,  to  and  including  that  due  June  16, 
1010,  were  paid  by  the  paper  company.  Tbe 
next  Installm^t  became  due  September  15, 
1910.  August  5,  1910,  Allen  Inquired  of  the 
Insurance  company  concerning  the  requlre- 
mmta  for  chai^ng  the  baiefidary.  -August 
29,  1910,  he  forwarded  to  the  Insurance  com- 
pany a  paper  whldi  on  its  face  formally  and, 
so  for  as  ccmcemed  Its  terms,  sufficiently 
authorised  the  substitution  of  Allen's  nife 
as  beneficiary.  This  paper  was  ^gned  by 
the  paper  company,  by  Allra,  as  Its  prest- 
dent,  and  by  Cavanaugh,  as  1^  secretary, 
and  was  sealed  with  the  corporate  seal.  These 
mea  held  these  positions  on  the  board  of 
directors.  Tbey  and  Dana  were  then  the 
only  directors  and  the  only  stockholders. 
Allen  then  owned  2,400  shares  of  tbe  stock, 
and  Cavanaugh  and  Dana  each  owned  50 
shares.  Dana's  testimony  tended  to  show 
that  during  tbe  time  he  continued  as  direc- 
tor he  was  told  of  the  change  of  beneficia- 
ry. He  made  no  complaint  Tbe  method 
pursued  in  this  matter  was  the  usual,  in 
fact,  the  Invariable,  method  by  which  the 
board  of  directors  acted  or  attempted  to 
act.  AllMi  ran  the  company.  He  entirely 
dominated  It  and  Its  directors.  The  change 
In  b«ieflciary  was  made  by  Issuing  a  poHcy 
und»*  the  same  number,  payable  to  Bhoda 
Allen.  T^ls  was  done  about  August  SI,  1010. 
Thereafter,  the  September  Installment  on  the 
policy  In  force  became  due  on  or  about  Sep- 
tember 15,  1910.  To  pay  this  George  D.  Al- 
len gave  his  personal  note,  irtilch  the  gen- 
ial agent  of  the  Insurance  company  at  St 
Louis  aec^ted  and  dlBOonnted  at  a  St  Louis 


bank.  Tbe  paper  company  neitbev  paid  nor 
offered  to  pay  tills  burtaUnuitt  Ko  director 
m  stockholder  at  any  time  oBaeed  to  pay 
anything  or  took  any  actloa  with  req^ect  U> 
the  matter  looking  toward  any  claim  or  mv- 
gestlon  to  tbe  Insurance  company  that  tbe 
paper  company  was  any  longw  In  anj  way 
concerned  with  tbe  policy.  S^tember  18  or 
20, 1910,  Dana  sold  his  stodc  to  Allen  and  re- 
tired from  the  papw  company.  October  1. 
1910,  Bhoda  Allen,  who  had  acquired  (me 
share  of  8to<^  became  a  director  of  the  paper 
company.  She  and  George  D.  Allen  and 
Cavanaugh  thencefbrward'  constituted  the 
dlrectora  and  sole  stodEholders.  December  3, 
1910,  one  of  the  bookkeepers  of  the  paper  otnn- 
pany  paid  to  tbe  bank  which  held  It  the 
amount  of  the  personal  note  Allan  had 
given  the  tosarance  company  to  pay  the  Sep- 
tember premium  Installment.  This  payment 
was  made  out  of  the  paper  company's  funds. 
Who  directed  this  payment  Is  not  ahown.  The 
employ^  who  attended  to  the  matter  testified 
that  tbe  sum  used  to  pay  the  note  -ma  charg- 
ed by  blm  <m  tbe  paper  company's  bookM  to 
the  personal  account  of  George  D,  AIlou 

niere  Is  other  evidence  rdevant  to  the 
issues.  Most  of  It  was  adverted  to  In  tlie 
decision  on  the  former  appeal,  as  were  most 
of  the  facts  restated  here.  There  was,  again, 
an  effort  to  make  the  flnandal  condition  of 
the  papv  company  an  Issue  in  the  case;  Tbe 
real  issues  In  this  case,  as  hdd  on  the  flrat 
an>eal,  are  whether  there  was  a  diange  in 
benefldary.  In  the  policy  sued  on,  wUdi  was 
effectual  to  substitute  Bboda  Allen  for  Qie 
paper  company;  or  Trtiether  an  ineffectual 
attempt  to  make  a  change  in  the  bmefldary 
was  ratlfled;  <»*  whether  the  paper  com- 
panj'  Is  estopped  to  draiy  the  legal  validity 
of  the  attempted  dutnge.  Appellant  is  in 
no  position  to  contend  that  the  flrst-lasued 
poHcy  Is  to  be  treated  as  Independent  of 
that  subsequently  issued  In  tbe  eff<nt  to 
change  the  benefldary.  If  that  polity 
so  considered,  then  appdiantfa  case  Calls  be- 
cause tbe  premium  Installmrat  payment  due 
September  15,  1910,  was  not  made  by  tbe 
paper  company  or  any  one  for  It.  '  If  he 
contends  that  the  second  poMey  which,  ac- 
cording to  the  insurance  company's  custom 
In  such  drcumstances,  was  Issued  in  flie 
attempt  to  change  the  benefldary,  was.  In 
legal  effect,  but  a  continuance  of  Oie  original 
policy,  and  that  tbe  premium  Installment 
paid  thereon  by  George  D.  Allen  carried  the 
policy  for  tbe  paper  company,  then  his  posi- 
tion must  be  that  the  attempted  diange  In 
ben^iary  was  a  nullity  and  that  there 
was  no  ratification  and  there  Is  no  estoK>el, 
and  that  the  death  of  Allen  entitled  the  papw 
company,  and  appellant  as  its  trustee,  to 
the  fund  arising  from  the  poMey. 

There  Is  no  question  of  setting  aside  tbe 
diange  of  bmefldary  as  a  fraud  npm  mdl- 
tora.  The  question  Is  whether  there  was  In 
iBct  such  a  chance^  or  wbetber  a  formally 
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IneflecUTe  diange  wa«  nitifled,  or  there  aroae 
an  estoppel  to  deny  the  suffidency  of  the 
execution  of  tlie  (Aange.  Concerning  the 
question  of  the  Insolvency  of  the  paper  com- 
pany, the  niUng  on  the  former  appeal  is  ad- 
hered to.  That  the  paper  company,  solvent 
or  Ittsolrent,  conid  bare  discontfnued  pre- 
mium payments  and  dropped  the  policy  Is 
beyond  gnestlon.  That  it  did  dlBconttnae 
promlnm  payments  Is  clear  from  the  evi- 
dence. OThat  the  policy,  when  this  was  done, 
had  no  cash  surender  Tains,  no  loan  Talne. 
no  paid-up  Insurance  value^  or  any  value 
which  either  the  policy  or  our  statutes  made 
available  for  ^ther  the  paper  company  er  its 
creditors,  la  indisputable  on  this  record. 
Nerertbelesft  t^ls  does  not  defeat  this  action 
it  there  was  neither  change  In  beneftdary, 
ratification,  nor  estoppel.  From  these  ob- 
servations, as  well  as  from  the  former  de- 
cision, It  may  be  seen  that  this  court  did 
not  and  does  not  announce  any  general  rule 
that  a  trustee  in  bankruptcy  never  has  any 
Tights  snpeortor  to  those  upon  which  the  bank- 
rupt mi^t  have  insisted.  .  The  facts  of  this 
case  are,  as  heretofore  pointed  eat,  wholly 
different  from  those  of  the  cases  upon  which 
appellant  relies. 

li]  III.  Complaint  is  made  of  the  Instruc- 
Uon& 

(1)  Instruction  8,  ^vm  at  respondentia 
instance,  reads  thus : 

"The  court  instmcts  the  jury  that  if  yon  find 
and  believe  from  the  evidence  that  for  a  long 
period  of  time  prior  to  and  np  to  tiie  time  ot 
the  alleged  change  of  beneficiary  in  the  poHcy, 
from  the  Oamett  Sb  Allen  Paper  Company  to 
Bhoda  Allen,  all  the  directors  and  atockholders 
of  the  Garnett  &  Allen  Paper  Company  (later 
the  George  D.  ATlen  Paper  Company)  permit- 
ted  George  T>.  Allen,  as  president  of  said  com- 
pany, to  have  fall,  absolute,  and  complete 
charge  of  its  finandal  and  bnsiness  manage- 
ment, and  that  its  directors  and  ttoekb^ddert 
had  permitted  said  Allen  to  exercise  the  fall 
powers  of  said  company  in  all  boainess  matters 
oC  every  character  without  action  on  the  part 
of  the  board  of  directors;  and  if  you  further 
find  and  believe  from  the  evidence  that  the 
said  'Allen  executed  the  alleged  transfer  of  the 
policy  in  evidence,  as  president,  under  the  seal 
of  the  company,  attested  by  the  signature  ot 
its  secretary,  and  that  in  executing  such  trans- 
ler  he  was  exerdsing  the  full  powers  and  ttie 
complete  and  absolnte  management  and  control 
of  said  company,  pursuant  to  such  permission 
on  the  part  of  the  directors  and  stockholders 
—then  your  verdict  must  be  for  the  defendant, 
even  though  you  further  find  that  the  board 
of  directors  did  not  expressly  or  In  meeting  as- 
sembled authorize  said  transfer.** 

Under  the  rule  announced  In  paragraph 
III  of  the  opinion  on  the  former  appeal,  this 
Instruction  is  erroneous,  as  api>ellant  now 
contends. 

[4]  (2)  Ittstmction  7  may  bare  been  un- 
derstood by  the  Jury  to  authorise  a  flnftlng 


of  ratification  or  estoppel  upon  the  acts  ot 
tiie  director^  after  October  1,  1910— George 
D.  Allen,  Rhoda  Allen,  and  Cavanautfi.  TtB 
court  gave  an  instruction  for  plaintiff  on 
this  phase  of  the  case  whldi  put  a  contrary 
view  before  the  Jury.  The  two  are  not  In 
agreemeat,  and  that  given  for  respond«it 
may  have  misled  the  :}ury.  Counsel  for  ap* 
peilant  Include  In  their  brief  some  g«ieral 
remarks  oonceming  the  instructions  which 
point  out  nothing  for  dedMon.  It  may  be, 
as  they  say,  that  there  was  error  in  the  in- 
stmctlons  ample  to  have  reversed  a  Judg- 
ment for  either  party  at  the  application  of 
the  other.  The  Q>ecific  complaints  made  are 
those  Just  referred  to.  They  apply  to  more 
Instructions  than  those  mentioned.  The  is- 
sue was  a  simple  one  and  remains  so.  On 
tbe  last  trial  the  instructions  are  numerous 
and  Involved.  Confined  to  the  presentation 
of  the  case  to  tiie  Jury  th^  need  be  neltiiw 
numerous  nor  Involved. 

Vox  tha  errors  noted  tbe  Judgment  la  re- 
versed, and  tbe  cause  remanded. 

All  concur,  except  BIiDBR,  J.,  not  sitting. 


MONTAGUE  V.  iWISSOURI  ft  K.  INTERUR- 
BAN  RY.  CO.  st  al.   (No.  22132.) 

(Supreme  Court  of  Missouri,  Division  No.  3. 
Jnne  23,  1921.   Befaearing  Denied 
July  19,  1021.) 

1.  Pleading  «=9248(2)— Amandment  liasad  on 
statute  of  aaother  state  states  a  saw  oasse 
of  aotlon. 

Where  a  suit  is  brought  under  the  statute 
of  one  state,  an  amendment  to  the  petition 
baaed  on  the  statute  ot  another  state  will  be 
construed  to  constitute  a  new  and  different 
canse  of  action,  but  such  rule  Is  to  be  con- 
strued subject  to  the  qualification  that  a  well- 
defined  change  in  the  cause  of  action  pleaded 
by  the  amendment  from  that  originally  brought 
must  appear  as  in  any  other  case. 

2.  Pleaillttg  «B»248<i9)— No  departure  whsro 
matter  sabsequently  slieget  stresgthSM  pesl- 

tioa 

There  is  no  departure  wbero'  the  matter 
sabsequently  alleged  in  a  petition  fortifies  or 
Btrengtbens  the  position  in  tbe  original  plead- 
ing, and  an  action  brought  in  Missouri  for 
wrongful  death  in  Eausas,  whose  statutes  were 
similar,  T^as  properly  amended  by  insertion  of 
the  Kansas  statutes;  tbe  original  petition  stat- 
ing a  cause  of  action  under  Rev.  St.  1919,  {} 
4218,  4219,  and  imperfectly  ststing  a  cause  of 
action  under  the  Kassas  statutes. 

3.  Appeal  and  error  ^959(1)— Pleadlsg 
236(1)— Liberality  exsrelssd  ii  permlttisg 
amendments. 

The  rule  is  to  allow  amendments  to  plead- 
ings and  the  exception  to  refuse  them,  and  the 
courts  should  not  lie  less  liberal  In  the  eon- 
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struction  of  Ber.  St  IfilO,  {  12T4.  than  it  li 
in  ita  dedarations,  and  the  discretion  of  the 
trial  court,  as  exercised  under  anch  statute, 
should  not  be  interfered  with  unless  it  appears 
that  it  has  been  abused,  or,  In  other  words, 
that  injury  has  been  sullFered  hj  reason  of  the 
amendment. 

4.  PlMdlag  «S9246(I)— Amendneots  permissi- 
ble to  controvert  new  matter  set  Hp  by  way 
of  defense. 

An  amendment  to  the  petition  is  permissible 
when  it  controverts  or  avoids  new  matter  set 
up  by  way  of  defense,  under  Bev.  St.  1919,  | 
12T4. 

Appeal  from  Circuit  Court,  JbcIebod  Goim* 

ty;  O.  A.  Lucas,  Judge. 

Action  by  William  A.  Montague  against 
the  Missouri  &  Kansas  Interurban  Bailway 
Ckimpany  and  others.  Judgment  for  def^d- 
ants,  and  plaintiff  appeals.  BeTersed  and 
remanded. 

Kelly,  Bucbbolz,  Elmbrell  &  O'Donnell 
and  Lyon  ft  Lyon,  all  of  Kansas  City,  for 
appellant 

Heed  &  Harvey,  of  Kansas  City,  for  re- 
spondent MlsBonrl  ft  K.  Intemrban  By.  Co. 

WALKER,  J.  This  Is  an  action  brought 
In  the  circuit  court  of  Jackson  county  for 
damages  for  the  death  of  plaintitTs  wife, 
by  reason  of  the  alleged  negligence  of  the 
defendants.  The  latter,  In  addition  to  the 
railway,  company,  are  B.  K.  Brown  and 
Charles  F.  Dlnklage,  doing  business  as  the 
Automobile  Livery  Company.  The  substan- 
tlal  allegations  of  the  plalnttfTs  petitirai  are 
that  the  defendant  railway  company  was,  at 
the  time  of  the  accident  whldj  resulted  in 
the  death  of  plalntlfPs  wife,  operating  a  line 
of  Interurban  railway  between  Kansas  City, 
Mo.,  and  Olathe,  Kan.;  that  the  individual 
defendants  were  at  the  time  operating  an 
automobile  line  for  the  carrying  of  passen- 
gers for  hire  between  Bosedale,  Kan.,  and 
Kansas  City,  Mo.;  that  plaintiff's  wife  at 
the  time  of  the  accident  was  a  passenger  on 
one  of  said  automobUes  for  the  purpose  of 
being  carried  from  the  Elm  Bldge  Golf  Club, 
In  Kansas,  to  her  home  In  Kansas  City,  Mo.; 
that  the  Individual  defendants  thus  operat- 
ing said  automobile  line  engaged  and  under- 
took to  carry  plalntUTs  wife  as  a  passenger 
from  said  golf  club  to  ber  home;  that  while 
said  automobile  in  wbldb  plaintiff's  wife 
was  at  the  time  being  carried  was  moving 
eastwardly  at  a  point  In  said  of  Bose- 
dale and  was  approaching  a  point  on  Forty- 
Third  street,  In  said  city,  whwe  the  tracks 
of  the  defendant  railway  company  crossed 
said  street,  an  employfi  of  the  fndlvidual  de- 
fendants BO  negligently  and  carelessly  oper- 
ated said  automobile  that  It  collided  with 
one  of  the  railway  defendant's  cars,  then 
and  there  being  operated  1^  emidoyfis  of 


said  railway  company;  Utat  as  a  romlt  of 
said  coIllakHi  plalntUTs  wlfft  was  thrown 
violently  to  tbe  ground  and  her  skoU  crashed, 
from  which  Inlnry  she  died;  that  her  death 
was  caused  by  the  ne^Ugenoe  of  die  defend- 
ant ralliray  company  and  the  Indlvldaal  de- 
fendants, acting  through  tibelr  aemnts^ 
agents,  and  employ^;  that  the  motonnan 
in  charge  of  the  street  car  of  the  defendant 
railway  company  was  negligent.  In  that  he 
failed  and  omitted  to  gfne  any  warning  while 
approaching  Forty-Tlilrd  street,  or  while 
crossing  the  same;  that  he  was  at  the  time 
n^igoitly  and  carelessly  operating  said 
street  car  at  a  high,  reckless,  and  danger- 
ous rate  of  speed ;  that  an  ordinance  of  the 
dty  of  Bosedale  problMted  said  defendant 
railway  company  from  operating  Its  cars  at 
a  point  where  plaintiff's  wife  received  her 
injuries,  at  a  greater  rate  of  speed  than 
fifteen  miles  per  hour. 

Other  alleviations  of  the  negligence  of  said 
motorman  are  that  he  failed  to  keep  said 
street  car  under  reasonable  control  so  as 
to  avoid  a  collision  vrith  vehicles  that  might 
be  passing  along  Forty-Third  street  and 
across  the  tracks  of  said  street  car  line; 
that  by  the  exercise  of  reasonable  care  he 
could  have  seen  said  automobile  approach- 
ing the  point  where  said  street  car  tracks 
crossed  said  street  and  could  have  stopped 
said  car  or  slackened  its  speed  In  time  to 
have  avoided  a  collision  with  said  autrano- 
blle;  that  by  the  exercise  of  ordinary  care 
said  motorman  realized  or 'could  have  real- 
ized that  If  he  did  not  stop  or  slacken  the 
speed  of  said  car  said  collision  would  occor; 
and  that  be  failed  and  neglected  so  to  do. 
Actual  damages  for  $10,000  are  asked  against 
the  defendants. 

On  the  day  the  case  was  set  for  trial  the 
defendant  railway  company,  having  thereto- 
fore filed  as  Its  answer  a  general  denial  and  a 
plea  of  contributory  negligence,  fll^d  by  leave 
of  court  an  amended  answer,  alleging  that  the 
accident  which  resulted  in  the  death  of  plain- 
tiff's wife  occurred  in  the  state  of  Kansas, 
and  that  there  was  at  the  time  no  statute  in 
force  in  that  state  similar  to  the  Missouri 
statute,  under  which  the  plaintiff  brought 
his  suit,  and  that  he  had,  therefore,  no  right 
of  action  under  the  laws  of  this  state.  In 
this  amended  answer  the  plea  of  contribu- 
tory negligence  was  abandoned  and  the  al- 
legation concerning  the  Kansas  statute  sub- 
stituted. On  the  same  day  the  plaintiff,  by 
leave  of  court,  filed  an  amended  petition, 
which  was  the  same  as  the  original,  except 
that  It  was  alleged  therein  that  certain 
statutes,  to  wit,  sections  7323  and  7324  and 
section  11S29,  were  In  force  In  the  state  of 
Kansas  at  the  time  of  the  accident,  as  tch 
lows: 

**Sec.  7328.  When  the  death  of  one  la  euaed 
hr  the  wrongful  act  or  omission  of  ant>ther,  the 
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personal  representatives  of  the  former  maj 
maiotain  an  action  tberefor  against  tbe  latter, 
if  the  former  might  hare  maintained  an  ac- 
tion had  he  lived,  against  the  latter  for  an 
Injttry  for  the.  tame  act  or  omiuion.  The  ac- 
tion must  be  commenced  within  two  years. 
The  damages  cannot  exceed  ten  thousand  dol- 
lars, and  mnst  binre  to  tbe  ezdndve  benefit  of 
tbe  widow  and  children,  If  mdj,  or  next  of  kin, 
to  be  distributed  in  tbe  same  manner  as  per- 
sonal property  of  the  deceased. 

"Sec.  7324.  That  in  all  cases  where  the  real- 
dence  of  the  party  whose  death  baa  been  or 
berealter  sball  be  caused  as  act  forth  in  tii« 
next  preceding  section  is  or  bos  been  at  tb« 
time  of  bis  death  In  any  other  state  or  terri- 
tory, or  when,  being  a  resident  of  this  state,  no 
personal  representative  is  or  has  been  appoint- 
ed, tbe  action  provided  in  said  action  may  he 
brought  by  the  widow,  or  where  there  is  no 
widow,  by  the  next  of  kin  of  such  deceased." 

"Sec.  11829.  Tbe  common  law  as  modified  by 
tbe  constitutional  and  statutory  law,  jodidal 
deeidonB,  and  tba  conditions  and- wants  of  the 
people,  shall  remain  in  force  in  aid  of  the 
general  statutes -of  this  state:  but  the  rule  of 
tiie  common  law,  that  statutes  in  derogation 
thereof  shall  be  strictly  construed,  shall  not 
be  applicable  to  any  general  statute  of  tbls 
state,  but  such  statutes  shall  be  liberally  con- 
strued to  promote  their  object." 

"That  said  plaintiff  and  his  intestate  wera 
residenta  of  the  state  of  Missouri  on  the  16th 
day  of  August,  1914.  and  that  no  personal  rep- 
resentative of  deceased  was  appointed  in  tbe 
state  of  Kansas,  or  elsewhere,  and  that  tbe 
plaintiff  was  tbe  hnsband  and  next  of  Itin  of 
said  deceased." 

Thereupon  tbe  defendant  railway  company 
moved  to  strike  oat  tbe  amended  petition,  al- 
leging that  It  constituted  a  departure  from 
the  original  caaee  of  action.  This  moti(m 
was  snstalDed.  Plaintiff  refused  to  plead 
further.  There  was  a  Judgment  for  the  de- 
fendants, and,  after  the  formal  procedure 
necessary  thereto,  the  cose  was  anraaled  hy 
the  plaintirr  to  this  court. 

1.  The  gist  of  this  action  Is  for  a  breach 
of  duty  on  the  part  of  the  defendants.  The 
original  petition  shows  that  the  collision 
which  resulted  in  the  death  of  plalntlfTs 
wife  occurred  in  the  state  of  Kansas,  The 
duty  of  obligation  created  by  law  and  aris- 
ing under  the  facts  which  the  defendants 
owed  to  the  decedent  to  avoid  causing  her 
death  Is  alleged  In  conventional  form,  as 
well  as  the  breach  of  that  doty  by  defend- 
ants characterized  as  negligence,  with  Its 
resultant  effect.  This  Is  followed  by  a  pray- 
er for  damages,  as  authorized  by  the  stat- 
utes. This  breach  constitutes  the  ultimate 
fact  upon  which  the  action  is  based  and  is 
of  primary  importance,  while  the  eviden- 
tiary facts  are  of  secondary  Importance. 

A  comparison  will  demonstrate  that  the 
amended  petition  is  In  no  wise  different  from 
the  original,  except  that  it  pleads  the  stat- 
utes of  Kansas  defining  the  condltiMis  under 
irUeh  a  personal  reinresentatlve  of  a  de- 
cedtot  may  maintain  on  actkm  for  the  death 


of  the  latter;  the  maximum  amount  of  dam- 
ages that  may  be  reoorered  thwefor;  to 
whom  they  shall  Inure;  and  that  tbe  widow 
of  a  decedent  may  sue  where  no  penwnal 
representatlTe  has  been  anMvlnted;  AeeHax- 
tng  the  extent  to  wbidh  the  oommon  law  la 
In  force  In  Kansas,  and  that  the  plalntlfl 
and  the  decedent  were  Teeldeiiti  of  the  state 
of  Missouri  at  the  time  of  tbe  accident  which 
resulted  in  her  death.  Tbe  allegations,  there- 
fore, as  to  the  ultimate  fact  or  the  cause  of 
the  death  are  tbe  same  In  both  petitions. 

[1]  The  gromid  of  the  defendants*  Objec- 
tion to  the  amraded  petttkm  on  which  the 
drcnlt  oonrt  bas^d  Its  rottx^  striking  ont 
the' same  most  therefore  find  Its  sqpport  In 
the  Kaasaa  statute  Incorpomted  OunHn. 
Preliminary  to  the  detenntnatirai  of  this 
fact,  tbe  correctness  of  the  general  mle 
where  applicable  may  be  conceded,  that 
where  a  salt  Is  brought  under  the  statote  of 
one  state,  an  amendment  to  the  petition 
based  on  the  statute  of  another  state  will 
be  cwuBtrned  to  constltate  a  statesmott  of  a 
new  and  different  cause  of  action.  Bolton 
T.  Oa.  Pac.  By.  Oh,  88  Ga.  ew.  10  S.  a  882; 
Boston  A  Me.  By.  Oa  T.  Hnrd,  108  Fed.  116; 
47G.  aA.eU[,oeUB.A.188. 

The  role  thus  announced  Is  to  be  construed 
subject  to  the  qualification  that  a  well-defin- 
ed change  In  the  cause  of  action  pleaded  by 
the  amendm«it.t  from  that  .wlginally  broo^t 
must  appear  as  in  any  other  case.  Fot  tt- 
ample,  the  rule  as  aiqtUed  In  the  Bolton 
Case,  supra,  is  made  dependent  upon  tbe 
tact  that  the  amendment  changed  an  action 
founded  on  a  common-law  right  to  one  based 
on  a  statnte.  A  like  fact  sustains  the  appli- 
cation of  the. rule  in  the  Boston  and  Maine 
Case,  supra.  These  cases  sufficiently  Illus- 
trate the  application  of  the  rule  as  aK>lled 
to  an  amendment  pleading  another  statute 
than  that  on  which  the  action  was  original- 
ly based.  BVom  them  it  appears,  as  it  does 
In  other  cases  where  the  facts  are  similar, 
that  tt  Is  not  the  fact  that  the  amendment 
pleads  another  statute  than  that  on  which 
the  action  was  brought,  which  renders  the 
rule  ai^llcable,  but  that  another  and  a  dif- 
ferent cause  of  action  Is  thereby  set  np.  It 
is  not  whether  a  change  from  law  to  law 
changes  the  cause  of  action,  but  whether 
the  facts  essential  to  constitute  the  cause  of 
action  are  the  same  or  different  In  tbe  two 
pleadings. 

As  determinative  of  the  effect  of  the  in- 
corporation in  the  amended  petition  of  the 
Kansas  statutes,  it  Is  necessary  to  consider 
the  nature  ot  the  original  action.  Measured 
by  Its  allegations  from  which  we  mnst  de- 
termine the  object  and  purpose  of  the  plead- 
er, and  hence  the  character  of  the  proceed- 
ing, we  find  that  the  right  of  the  plaintiff  to 
sue  Is  found  in  section  4219,  R.  S.  1919,  and 
that  the  Uabllity  of  the  defendants  is  de- 
ihied  in  aeetUm  ^la^  B.  S.  1919:  Tbe  formal 
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•UeEattou  et  Oa.petltfam  as  to  tbe  dat7 
owing  IQL  clefeiulants  to  the  decedent,  the 
bread!  of  bo0x  duty,  and  that  anch  breach 
caused  the  death  of  the  decedent,  and  the 
natore  and  amonnt  of  the  damages  prayed 
for  indicate  In  the  language  employed  that 
the  actl<m  was  baaed  on  said  sections  4218 
and  4219.  rather  than  npoa  eoMon  421.7,  R. 
8.  1019.  A  comparbKm  of  the  subjeet-mat* 
ter  of  these  statutes  with  that  <tf  the  Kansas 
statutes  pleaded  in  the  amended  petiU(m 
dlBdoses  no  material  diflowice  between 
them. 

The  gubject>niatter  and  purpose  of  the  two 
statutes  b^ng  the  same,  if  the  original  peti- 
tloD  stated  a  cause  of  action  under  the  Mis- 
souri statutes,  It  likewise,  althpugh  imper- 
fectly, stated  a  cause  of  action  under  the 
Kansas  statutes.  This  is  true  because  it  is 
evident  trmn  the  comparlscm  of  these  two 
prtiUoras  that  the  character  of  the  proof  re- 
quired, tbe  measure  of  tbe  damages,  and  the 
Judgment  authorized  to  be  r«id«%d  upon  a 
finding  for  the  plaintlif  are  the  same  In  both 
cases.  Under  snvh  drcnmstances,  the  basis 
for  the  contention  that  such  a  departure, 
due  to  an  alleged  dissimilarity  In  the  stat- 
utes, was  created  by  the  amendment  as  to 
change  the  cause  of  action,  is  of  exceeding 
toinity. 

II.  There  is  no  dearth  of  authority  to 
sustain  tbe  conclusion  that  a  ^petition  which 
states  a  cause  of  action  Imperfectly  may  be 
amended  .so  as  to  cure  the  defect  without 
running  counter  to  the  rule  forUddlng  a  de- 
parture. In  Grarens  r.  GUllland,  73  Mo.  loc; 
dt  628,  Sherwood  speaking  for  the  court  in 
a  quotation  from  Chltty's  Pleading,  that 
storehouse  of  1^1  learning  on  the  subject, 
said  that  "matter  which  maintains,  explains, 
and  fortifies  the  declaration  or  plea  is  not 
a  departure."  I<ater,  In  Hoover  v.  Railroad, 
16  S.  W.  loc.  clt  482,  the  same  Judge  teraely 
said  that  "matter  which  maintains  a  plead- 
ing is  not  a  departure  therefrom." 

In  Schroeder  et  al.  t.  Edwards  et  al., 
206  S.  W.  47,  It  was  held  that  an  amended 
petition  of  Judgment  creditors  of  an  Illinois 
corporation  ^^inst  fonner  stockholders 
against  whom  creditors  had  recovered  Judg- 
ments, by  omfession  before  the  clerk  of  an 
Illinois  circuit  coturt,  did  not-  state  a  differ- 
ent cause  of  action  from  a  petitiMi  alleging 
judgment  to  have  beeo  recovered  In  the  cir- 
cuit court 

[2]  Here  and  elsewhere,  as  the  cases  at- 
test, the  rule  obtains  that  there  Is  no  de- 
parture where  the  matter  subsequently  al- 
leged fortifies  or  strengtboia  the  position  in 
the  arlgloal  pleadini^  Qlila  may  be  done 
by  restating  the  cause  more  fully  or  In  a 
more  spedflc  manner.  7  Stan.  Qrc.  Proc 
fk  214.  An  action  brought  In  one  stat^  In 
which  the  cause  of  actlui  accrued  In  anoth- 
er, under  statutes  similar  to  our  own  (see* 
tiw  ae?  and  B.  &  1919),  may  ba 


amended  where  the  cause  of  action  has  been 
Imperfectly  pleaded,  without  causing  a  de- 
parture. In  Martin  T.  Cotton  OH  Co.,  194 
Ma  App.  106,  184  S.  W.  m,  tbe  anestlon 
here  Involved  Is  discussed  at 'some  length, 
and,  among  other  things,  the  court  said: 

"Tbe  question  of  whether  a  change  from  law 
to  law  is  or  is  ni»t  a  diange  of  the  Muae  of 
action  depends  at  times  on  the  question  ot 

whether  the  facts  essential  to  consldtate  tbe 
cause  of  action  are  tbe  same  or  different  in  tbe 
two  pleadings  rather  than  whether  tbM  pleader 
intended  the  one  law  or  the  other  law  to  ap- 
ply.'* 

In  Madden  t.  Railroad,  192  Si  W.  455, 
where  it  aK>eared  that  tbe  Injury  occurred  In 
tbe  state  of  Kansas  and  none  of  the  allega- 
tions of  the  petition  referred  to  the  existence 
of  a  Kansas  statute,  the  court  clearly  indi- 
cates without  directly  ruling  thereon  that, 
where  the  answer  of  the  defendant  alleged 
by  proper  pleading  the  terms  of  the  Kansas 
statute  bearing  on  the  right  of  the  plaintiff 
to  recover  up(m  the  tacts  stated  in  his  pe- 
tition, tlie  proper  course  of  tbe  i>lalntiff,  in- 
stead of  Replying  by  a  g^eral  denial  and 
proceeding  to  trial,  was  to  amend  his  petition 
so  as  to  set  foE^b  tbe  statute  of  Kansas  creat- 
ing the  cause  orUctton  upon  which  he  sou^t 
to  recover.  \ 

In  Hanson  t.  St^dngfield  Traction  Ca,  226 
S.  W.  1,  this  coortlM  hoUlA  that  an 

amendment  of  a  peU^^hm  pleading  the  vio- 
lation of  a  city  ordlnl^ce  was  prtqier,  and 
that  the  trial  court  en%A  in  striking  the  same 
out  In  reverring  and  rt^andli^  the  case. 
Judge  Goode,  speaking  foit  the  court,  said: 

"The  new  ground  or  recovV^  set  up  in  the 
amended  petition  baaed  on  violStions  of  the  dty 
ordinances  did  not  constitute  TP  departure  or 
the  substitatlou  of  a  new  cailBe  of  action. 
What  is  relied  on  In  support  ot^«  contention 
that  It  did  is  that  other  evidence,  \o  ^t,  proof 
of  the  city  ordinances,  would  be  V^<I<^i^  to 
establiah  it  that  was  not  needed  eatablish 
a  case  under  tbe  first  petition.  T%fit  a  new 
cause  of  action  is  substituted  by  aA  amend- 
ment, unless  tbe  same  evidence  wiilVfnpport 
it  that  wonld  have  supported  the  origin»l  ^ose 
of  action,  must  mean  tiiat  the  same  ey^*^™*^* 
wHl  estabBsh  the  event  or  transaction  ds|<^'^i^ 
on  as  the  cause  of  action  hi  the  -original  Po- 
tion and  in  tbe  amended  one;  will  show  tbT 
pleadings  are  based  on  the  same  oecuriVi^^- 
It  cannot  mean  that  every  uetail  and  A'^'sry 
item  of  the  evidence  must  be  exactly  the  sfsme, 
or  otherwise  tbe  rignt  of  amendment  -^ould 
be  of  little  use.  Walker  v.  Railroad,  19.^Mo- 
453.  477,  et  seq.,  92  S.  W.  83;  Nothing  CoT^- 
Railway  Co..  71  Mo.  App.  241;  Stewart  ^ 
Jat^Bon  T.  Van  Home,  (U.  Mo.  App.  647." 

In  Gonnlngfaam  t.  Patterson,  89  loo. 
dt  689, 132  Pac.  199,  48  L.  B.  A.  (N..  &)  606^ 
tbB  catset,  in  ruling  upon  this  questl^  on,  said : 

"The  existence  and  contents  df  ftlia  statute 
ct  another  state  are  always  capaHe  flf  exaet 
aaeertainment  and  proof,   With  jimt^et  to  a 


Digitized  by  Google 


MONTAODB  ▼.  IQSSOUBX  A  K.  TSTJSRVBBAS  BY. 

(lU  aw.) 


00. 


198 


Co. 
Brt 


matter  of  this  charscter  the  same  definltenese 
of  pleading  ought  not  to  be  required  as  in  the 
case  of  the'  diepotable  facts— the  statemeot  of 
the  special  circumstances  upon  which  an  action 
is  founded.  Anything  should  be  regarded  as 
sufficient  which  advises  the  defendant  of  the 
nature  of  the  plaintiff's  claim.  The  brii^g 
the  actios  amonota  to  an  allegation  tiiat 
the  Btatote  of  the  place  of  inquiry  anthoriaea  a 
leoover;,-  since  it  asserts  a  liability  wbicb 
coaia  not  otherwise  exist.  Here  the  original 
petition  contained  an  allusion  to  the  Bliasouri 
statute,  for  it  expressly  alleged  that  the-  death 
took  place  within  six  months  prior  to  the  com- 
mencement of  the  action,  a  statement  having 
no  possible  releTancy  ^nder  the  Kansas  act, 
bnt  pertinent  to  that  of  Missonri,  whidh  limits 
to  that  period  the  widow'a  right  to  sue.  The 
defendants  were  necessarily  advised  that  tlie 
pl^tiff  sought  a  recovery  under  the  laws  of 
Missouri.  ,They  could  not  possibly  have  been 
misled  t^'the  failure  to  set  out  the  statute. 
The  amended  petition  did  not  state  a  new  cause 
of  action.  It  merely  amplified  and  corrected 
the  statement  of  facts  constituting  the  only 
canse  of  action  the  plaintiff  had  or  professed  to 
Uve." 

In  Louisville,  etc.,  R.  R.  r.  Pointer's  Adm'r, 
113  Ky.  952,  69  S.  W.  1108,  a  petition  was 
filed  in  a  Kentucky  drcnit  court  In  an  action 
for  damages  for  the  death  of  plalntlflC*s  in- 
testate. An  amended  petition  was  sutoe- 
quently  filed,  setting  out  sections  of  the  Code 
of  Vii^lnla.  allowing  a  recovery  by  a  personal 
representative  of  <me  whose  Injuries  had  re- 
sulted In  deatli  and  providing  for  the  appor- 
tioning of  damages.  The  Court  of  Appeals 
of  that  state  held  that  the  amendment  was 
germane  in  that  it  sui)f>lied  a  lacking  ele- 
ment of  the  original  cause  of  action  other- 
wise sufficiently  pleaded. 

In  Tex.  &  Nor.  B.  R.  Co.  et  al.  v.  Gross, 
60  Tex.  CiT.  App.  621.  128  S.  W.  1173,  the 
orlgUul  i>etitl<ni  by  the  parents  of  the  deceas- 
ed, Id  an  action  to  recover  for  bia  death  oc- 
curring in  another  jurisdiction,  the  state  of 
Lonlstana,  alleged  as  damages  the  pecuniary 
loss  BUBtalned  by  than  from  the  son's  death 
and  also  the  damages  which  deceased  himself 
had  suffered,  as  survlylng  to  plalntUfs.  both 
under  these  statates  of  the  state  wh^e  the 
cause  of  action  acmied  «nA  the  statates  of 
the  fbrom.  In  an  amended  petitl<m  the  latter 
claim  fnr  damages  was  abandoned,  and  plaln< 
tiffs  alleged  th^  by  the  statute  law  of  the 
state  where  the  cause  of  aetlfm  accrued  tb«y 
were  given  a  right  of  action  against  d^end- 
ants  for  the  damages  sustained  1^  than,  by 
the  death  of  their  son,  caused  by  defendants' 
negligence  which  statute  is  similar  to  that 
of  the  forum,  giving  paroits  a  right  of  ac- 
tion for  the  death  of  their  son  as  a  resiUt  ^ 
negl^;au!e.  Hdd  that  the  amendment  was 
property  allowed  and  did  not  set  a  new 
cause  of  action. 

In  Nashville,  etc,  Ey.  Co.  v.  Foster, 
Adm'r,  78  Tens.  (10  Iito)  861,  the  personal 
representative  ot  a  deceased  brought  suit  In 
Toinessee  against  a  railroad  company  for 
283  S.W.-18 


kllHng  hla  Intestata.  Ttese  was  a  trial  and 
verdict  for  plaintiff.  A  new  trial  was  grant* 
ed,  it  having  been  derdiqiied  that  the  killing 
took  place  In  Alabama.  An  amended  dec- 
larati<m  was  then  filed  averring  the  venue  In 
Alabama  and  pleading  the  -statute  of  that 
state.  Defendant  {beaded  to  the  ammded 
dedaration  Che  stiitute  of  IbnitatlonB  of  one 
year.  It  was  held  that  the  amendment  neither 
changed  the  cause  of  action  nor  the  partlea 
to  the  suit,  nor  did  it  derive  the  defendant 
of  any  defenses  which  he  bad  to  the  original 
suit,  and  that  the  amendmenf  related  to  the 
Issuance  <tf  the  original  summons  and  was 
issued  one  year  aftor  the  killing. 

In  Walsh  v.  Walsh.  187  La.  157.  68  South. 
392,  a  nonresident  married  woman  was  sued 
by  attachment  on  a  note  executed  by.  herself 
and  her  husband  in  Dublin,  Ireland.  The  pe- 
tition disclosed  on  its  face  that  plalntlfTs 
cause  of  action  arose  under  and  must  be  de- 
termined by  the  laws  of  Ireland.  It  was 
held  that  the  trial  court  properly  allowed 
plaintiff  to  amend  during  the  trial  so  as  to 
allege  that  the  defendant  was  bound  on  the 
note,  under  the  laws  of  Ireland,  and  that  the 
trial  judge  ored  In  dismissing  the  amended 
petition. 

In  Lammars  v.  Chicago  Gr.  West.  R.  R. 
Co.,  187  Iowa.  1277,  175  N.  W.  311,  In  an 
original  petition  to  recover  for  personal  in- 
juries, an  amendment  pleading  the  Employ- 
ers' Liability  Act,  made  more  than  two  years 
after  tbe  accrual  of  the  canse  of  action,  was 
held  to  relate  back  to  tbe  original  patttkm  and 
did  not  constitute  a  departure. 

In  Jorgensen  v.  Grand  Rapids,  etc.,  Ry. 
Co.,  189  Mich.  637, 155  N.  W.  535,  the  original 
petition  contained  no  allegation  that  the  de- 
fendant  was  engaged  in  interstate  commerce, 
but,  on  the  contrary,  pleaded  a  cause  of  ac- 
tion under  the  Michigan  Employers'  Liability 
Act  (Pub.  Laws  Ex.  Sess.  1912,  No.  10).  iiy 
an  amendment  filed  more  than  two  years 
after  the  cause  of  action  arose  plaintiff  alleg- 
ed that  the  defendant  owned  and  was  at  the 
time  the  injury  was  received  operating  a 
railway  system  extending  through  the  states 
of  Michigan  and  Indiana.  The  court  held 
that  this  amendment  related  bade  to  the 
original  petition  and  did  not  state  a  new 
cause  of  action. 

Id.  BoblDsm  v.  Ballway  Co.,  00  Kan.  426, 
133  Paa  637,  a  plaintiff  by  leave  of  court 
filed  an  amended  petition  reciting  therein 
substantially  the  same  facts  as  In  her  origi- 
nal petition  and  added  allegati<m8  as  to  Uie 
ntmresldence  ot  the  deceased  and  the  author- 
ity to  bring  the  action  under  the  laws  ttf 
anothw  state.  It  was  contended  that  no 
cause  of  action  was  stated  in  the  original 
petition  because  the  plaintiff  therein  did  not 
sue  as  the  personal  represoitatlve  of  the  de- 
ceased and  it  did  not  appear  that  she  had  the 
right  to  bring  tbe  action  In  her  own  name 
unta  the  umreiddence  of  the  deceased  at 
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the  time  of  the  accident,  and  the  laws  of  the 
state  of  Colorado  were  pleaded  in  the  amend- 
ed petition.  The  trial  court  overruled  this 
contention  and  luHd  that  the  amendment  .was 
proper  and  did  not  conBtitnte  a  new  cause  of 
action.  This  ruling  was  upheld  by  the  Sor 
preme  Court 

In  Stewart  t.  K  ft  O.  B.  B.  Co..  168  U.  S. 
445.  IS  Sup.  Ot  lOB.  42  L.  Ed.  587,  it  was 
held: 

"An  action  may  be  maintained  in  a  District 
of  Columbia  to .  recover  damages  for  a  death 
eaased  negligence  in  Maryland,  since  in 
both  JarisdicUons  the  etatates  have  removed 
the  common-law  obstacle  to  snch  a  snit,  end 
permitted  a  recovery  for  tbe  benefit  of  the 
near  relatiyes  of  the  deceased.  The  fact  that 
in  Maryland  tbe  action  must  be  brought' in  the 
name  of  the  state,  while  in  the  district  it  Is 
brought  in  tbe  name  of  the  personal  rcpresent- 
ative,  or  the  fact  that  the  Maryland  statate 
names  as  heneflcfaries  the  wife,  husband,  par- 
ent, and  child  of  the  deceased,  while  the  dis- 
trict statute  provides  for  a  distribution  of  a 
recovery  according  to  the  statute  of  distriba- 
tion,  does  not  show  such  an  inconsistency  be- 
tween tbe  two  statutes  as  wotdd  prevent  the 
maintenance  of  the  suit." 

In  Seaboard  Air  Line  Ry.  Co.  v.  Renn, 
241  U.  S.  loc.  clt,  292,  36  Sup.  Ct.  568,  60  L. 
Ed.  1006,  in  ruling  upon  the  propriety  of  an 
amendment  to  a  petition  similar  In  its  ma- 
terial features  to  that  at  bar,  the  court  said: 

"The  original  complaint  was  exceedingly  brief 
and  did  not  sufficiently  allege  that  at  tbe  time 
of  the  injury  tbe  defendant  was  engaged  and 
the  plaintiff  employed  in  interstate  commerce. 

*  •  •  The  defendant's  objection  was  that  tbe 
oriinnal  complaint  did  not  state  a  cause  of  ac- 
tion under  the  act  of  Congress,  that  with  the 
am^endment  tbe  complaint  would  state  a  new 
cause  of  action  under  that  act,  and  that,  as 
more  than  two  years  bad  elapsed  since  the 
right  of  action  accrued,  tbe  amendment  could 
not  he  made  the  medium  of  introducing  this 
new  cause  of  action  consistently  with  the  pro- 
vision in  section  6  that  'no  action  shall  be 
maintained  under  this  act  unless  commenced 
within  two  years  from  the  day  the  cause  of 
action  accrued.'  Whether  in  what  was  done 
this  restrictioD  was  in  effect  disregarded  is  a 
federal  question  and  subject  to  re-examination 
here,  however  much  the  allowance  of  the 
amendment  otherwise  might  have  rested  In 
discretion  or  been  a  matter  of  local  procedure. 

*  •  *  If  the  amendment  .merely  expanded 
or  amplified  what  was  alleged  in  support  of 
the  cause  of  action  already  asserted,  it  related 
back  to  the  commencement  of  tbe  action  and 
was  not  affected  by  the  intervening  lapse  of 
time.  •  •  *  But,  if  It  introduced  a  new  or 
different  cause  of  action,  it  was  the  equivalent 
of  a  new  suit,  as  to  which  the  running  of  tbe 
limitation    was    not    theretofore  arrested. 

*  *  •  The  original  complaint  set  forth  that 
the  defendant  was  operating  a  line  of  railroad 
in  Virginia,  North  Carolina,  and  elsewhere, 
that  pluintifF  was  in  its  employ,  that  when  he 
was  injured  he  was  in  the  line  of  duty  and  waa 
proceeding  to  get  aboard  one  of  the  defendant's 
trains,  and  that  the  injury  was  snstalned  at 


Cochran,  Ya.,  through  die  defendant's  negli- 
gence in  permitting  a  part  of  its  right  of  nay 
at  that  place  to  get  and  remain  in  a  dangerous 
condition.  Of  course,  the  right  of  action  could 
not  arise  under  the  laws  of  North  Carolina 
when  the  causal  n^llgenee  and  tbe  injaTy  .oe< 
eurred  in  Virginia;  and  the  absence  of  any  men- 
tion of  tbe  laws  of  the  latter  state  was  at  least 
consistent  with  their  inapplicability.  Besides, 
the  allegation  that  tbe  defendant  was  operating 
a  railroad  in  states  other  than  Virginia  was 
superQuous  if  the  right  of  action  arose  under 
the  laws  of  that  state,  and  was  pertinent  only 
if  it  arose  in  interstate  commerce,  and  there- 
fore under  the  act  of  Congress.  In  tliese  cir- 
cumstances, while  the  qaestion  is  not  free  from 
difficulty,  we  cannot  say  that  the  court  erred 
in  treating  tbe  original  complaint  as  ptunting, 
although  only  imperfectly,  to  a  cause  of  action 
under  tbe  law  of  Congress.  And.  this  being  po, 
it  must  be  taken  that  the  amendment  merely 
expanded  or  amplified  what  was  alleged  in  sup- 
port of  that  cause  of  action  and  related  back 
to  the  commencement  of  the  snit,  which  was  be- 
fore the  limitation  had  eipired." 

In  Tiffany  on  Death  by  Wrongful  Act  (2d 

Ed.)  S  202,  it  is  said: 

"The  plaintiff  whose  right  of  action  arises 
ubder  a  foreign  statute  must  allege  and  prove 
it..  Where  the  declaration  sets  out  a  good 
cause  of  action  according  to  the  law  of  the 
forum  n-itbuut  alleging  that  tbe  killing  was  in 
the  state,  the  declaration  will  be  held  good  as 
setting  out  a  cause  of  action  arising  within 
tbe  state.  If  the  declaration  fails  to  allege  the 
foreign  statute  an  amendment  aUeging  it  is  not 
open  to  the  objection  that  it  sets  up  a  new 
cause  of  action,  although  the  period  of  limita- 
tion prescribed  by  the  foreign  statute  has 
lapsed." 

This  rule  is  in  harmony  with  that  annonnc 
ed  in  other  treatises  on  the  same  subject. 

From  all  of  which  It  appears  that  the 
courts  and  the  texts  are  in  accord  in  holding 
that  such  an  amendment  as  was  made  In  the 
instant  case  is  proper. 

[3]  III.  While  the  power  of  tbB  oourts  In 
regard  to  the  amendment  of  pleadli^  had 
its  origin  in  the  common  law,  this  power  has 
been  given  legislative  recog]iitl<m  In  many 
states,  the  effect  of  which  Is  to  amplify  and 
liberalize  the  courts'  rulings  in  that  regard, 
limited  only  by  sound  ludidal  discretion  ap- 
pllcable  to  the  facts  in  eadh  particular  place. 

The  statute  of  tliis  state  authorising  such 
amendmmts  is  exceedingly  liberal  and  pro- 
vides that: 

"The  court  may,  at  any  time  before  final 
Judgment,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any 
record,  pleading,  process,  entry,  return  or  oth- 
er proceedings,  by  adding  or  striking  out  tbt 
name  of  any  party,  or  by  correcting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegations 
material  to  the  case,  or  when  tbe  amendment 
does  not  change  substantially  the  claim  or  de- 
fense, by  conforming  the  pleading  or  proceed- 
ing to  the  facts  proved.**  Section  1274,  B.  8. 
1919. 
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The  liberal  trend  of  this  statate  prompts 
eplgnmunatlc  Interpretadoii  of  same  tbat  the 
role  Is  to  allow  amendments,  the  exception 
to  refase  them,  and  that  the  conrt  should  not 
be  less  liberal  In  the  construction  of  the  stat- 
ute.than  It  Is  In  Its  declarations.  Corrlgan 
T.  Brady,  38  Ha  App.  loc.  cit  657;  House  t. 
Doncan,  60  Mo.  453;  Lottman  t.  Bamett, 
62  Mo.  169 ;  Ensworth  r.  Barton,  67  Mo.  622 ; 
Carr  v.  Moss,  87  Mo.  447. 

The  discretion  of  the  trial  court  as  ocer- 
dsed  under  the  ample  provisions  of  this  stat- 
ute should  not  be  interfered  with  unless  It 
appears  tbat  has  been  abused,  or,  In  other 
words,  that  the  defoadants  liave  suffered  in. 
Jury  by  reason  of  the  amendment.  Wright 
V.  Groom,  246  Mo.  158,  151  S.  W.  465  ;  Broyles 
V.  Eversmeyer,  262  Mo.  384,  171  S.  W.  334.  . 

With  these  textual  declarations  for  our 
guidance,  let  us  Inquire  how  or  in  what  man- 
ner the  am^dment  complained  of  Injured 
the  defendants ;  this  evidently  being  the  limit 
in  construing  the  power  conferred  by  the 
statute  in  addition  to  that  already  possessed 
under  the  common  law. 

The  araMidment  did  not  require  a  differ- 
ent character  of  evidence  from  that  ne<'es- 
sary  to  support  the  original  petition.  The 
measure  of  damages  and  the  Identity  of  the 
subject-matter  is  the  same  in  both  petitions, 
and  a  JudgraMit  rendered  upon  either  would 
have  constituted  a  complete  b&r  to  an  action 
on  the  other.  In  the  presence  of  those  facts, 
there  is  nothing  left  upon  which  to  base  a 
contention  that  the  amended  pleading  sought 
to  Impose  any  burden  or  demand^  the  sat- 
isfaction of  any  obligation  other  than  that 
prayed  for  in  the  original  petition.  Con- 
atming  the  amendment,  therefore,  in  the 
light  of  the  statute,  we  find  nothing  therein 
which  violates  the  rule  prohibiting  a  depar- 
ture and  the  conseQuent  statement  of  a  new 
cause  of  action. 

[4]  IV.  The  amendment  of  which  the  de- 
fendants complain  was  rendered  necessary  by 
th^r  tenderiztg  an  issne  on  the  eve  of  the 
triaL  Under  such  circnmstancea  they  are  in 
no  position  to  complain.  We  so  held  in  Lem- 
on V.  Chanalor,  68  Ma  340.  30  Am.  B^.  799. 
A  like  conclusion  was  reached  in  Hoover  v. 
Railroad,  16  S.  W.  480,  where  it  Is  said  that 
an  amendment  is  permissible  when  it  con- 
troverts or  avtdds  new  matt^  set  up  way 
of  defense. 

In  an  early  Connecticut  ease  it  was  held 
tbat,  whore  defendant  by  his  plea  In  bar  had 
rendered  it  necessary  that  the  plaintiff  amend 
his  pleading  to  entitle  him  to  a  recovery, 
such  amendment  might  be  made  replica- 
ticm  and  would  not  constitute  a  departure. 
Fowler  v.  Macomb,  2  Root  (Conn.)  3S8. 

Our  statute  (section  1274,  supra)  renders 
the  rule  In  the  Connectlent  case  as  to  the 
amendment  of  replies  applicable  to  petitions. 

In  Frlederlcbsen  t.  Rmard,  247  U.  S.  207, 
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38  Sup.  Gt.  450,  62  li.  Ed.  1075,  it  was  held 
that  where  a  plaintiff  was  ctmipelled  by  an 
order  of  the  court  to  change  bis  stilt  in  equity 
fbr  cancelation  of  a  contract  and  debt  to 
a  suit  at  law  for  damages  because  of  fraud, 
it  did  not  constitute  a  departure  so  as  to 
warrant  the  striking  out  of  the  petition  or 
the  application  of  the  statute  of  limitations 
to  the  suit  for  damages.  In  the  Instant  case 
the  plaintiff  was  compelled  to  ask  for  per- 
mission lo  amend  his  petition  by  the  act  of 
the  defendants  or  rather  by  the  act  of  the 
court  In  pei-mitting  the  defendants  to  Qle  an 
amended  answer  on  the  eve  of  the  *^rlal.  and 
COTseqnently  it  comes  within  the  rule  an- 
nounced In  the  Friederlchsen  Case,  supra. 

We  have  re'^'iewed  with  care  the  cases  cited 
and  conclusinns  drawn  tH*»refrom  in  the  de- 
fendants' brief,  and  do  not  And  that  they 
sustain  the  action  of  the  circuit  court  in 
dismissing  the  plaintiff's  petition.  Its  Judg- 
ment is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  set  aside  the  order 
of  dismissal  herein,  and  to  reinstate  this  case 
for  trial. 

All  concur. 


AMIS  V.  STANDARD  OIL  CO.  OF  INDIANA 
at  a).    (N*.  21466.) 

(Supreme  Court  of  Missouri,  Division  Na  1. 
June  6,  1921.    Motion  for  Rehearing 
Denied  Jtdy  23,  1921.) 

1.  Master  and  servant  $=»I03(I)— Employer's 
duty  to  provide  appliances  sondelogable. 

An  employer  is  required  to  provide  em- 
ployees with  reasooably  safe  appliances  for  the 
work  and  to  keep  auch  appliances  in  a  reason- 
ably safe  condition,  and  cannot  delegate  sucli 
du^  to  otheTB. 

2.  Master  and  servant  ^=>I90(9)  —  Foreman 
superintending  construction  of  tank  required 
to  fnrnlsh  employees  with  safe  appliances. 

A  foreman  superintending  conBtmction  of 
an  oil  tank  60  feet  in  diameter  and  40  feet  high 
from  metal  sheets  weighing  from  1,000  to  1,600 
pounds  is  under  the  doty,  in  view  of  the  dan- 
gerous diaracter  of  the  work  and  the  expert 
saperviaion  reqoired,  of  providing  the  em- 
ployees with  reasonably  safe  appliances. 

3.  Master  asd  sMYaiit  «s»ll^(l)— PermtttlH 
natal  sheet  to  ke  heist  ad  by  defective  books 
segllgenea. 

An  employer  who  knowlni^  permitted  met* 
al  hooks  to  be  ased  in  hoisting  metal  eheets 
weighing  from  1,000  to  1,500  ponnde,  ttiough 
books  were  in  worn  and  weakened  condition 
and  were  hi  danger  of  straightening  .out,  held 
negligent. 

4.  Master  asd  servant  «s32»l  (4)~instrB0tl0B 
'  OS  seffllgenoe  Is  fsmlshlao  defective  hook  for 

boUtlsg  held  wlthis  issse. 

In  action  for  Injuries  to  bcnlcr  maker  sus- 
tained on  fall  of  scaffold  on  which  he  was  work- 
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iDg  when  K&ffolcl  wae  struck  by  a  metal  sheet, 
petition  held  to  plead  negligence  of  employer  in 
furnisbing  hooks  to  hoist  the  sheet  that  were 
in  such  worn  and  weakened  condition  that  they 
were  in  danger  of  "straightening  out,  so  as  to 
Jnatify  an  instruction  snbrnitting  such  negli- 
gence. 

5.  Master  and  servant  ^201(1)— Negligence 
of  fellow  .servant  and  employer  actionable. 

Negligence  of  a  fellow  servant  does  not  re- 
lieve the  employer  from  liability,  where  negli- 
gence of  employer  contributed  to  Injory. 

Appeal  from  Circuit  fionrt,  Jackson  Coun- 
ty ;  WlUard  P.  HaU,  Judge. 

Suit  by  Otle  U.  Amis  against  the  Stand- 
ard Oil  Ck>mpaD7  of  Indiana  and  George 
Hadcett.  Judgment  for  plaintiff,  motion  for 
new  trial  and  in,  arrest  ovemiled,  and  de- 
fendants appeaL  Affirmed. 

John  H.  Lucas  end  William  O.  Lucas,  both 
of  Kansas  City,  for  appellants. 

T.  J.  Uadden*  of  Kansas  City,  for  respond- 
eat, 

BBOWN,  a  This  is  a  suit  for  personal  In- 
Jury  suffered  by  the  plaintiff  while  engagred 
in  work  Incident  to  his  employment  by  the 
defendant  corporation  as  a  boiler  maker. 
The  defendant  Hadcett  was  the  superintend- 
ent and  foreman  under  whose  directtm  the 
work  was  being  done. 

The  petltiMi  states  that  the  plaintiff  was 
wnployed  with  others,  under  the  direction  of 
Hackett,  In  building  a  circular  oil  tank  at 
Sugar  Creek,  Mo.  It  was  about  60  feet  in 
diameter  and  40  feet  high,  constructed  of 
metal  sheets  about  6  feet  wide,  15  feet  long, 
weighing  from  1.000  to  1,500  pounds  each, 
and  curved  so  as  to  follow  the  contojar  of  the 
tank.  Wooden  platforms  were  erected  both 
outside  and  Inside  the  structure  to  support 
the  workmen  while  putting  these  plates  in 
place.  They  were  raised  with  tackle  operat- 
ed by  horse  power,  and  fastened  In  place  by 
the  workmen  with  bolts  and  rivets.  At  the 
time  of  the  accident  they  were  oigaged  In 
pnttlng  and  fastening  In  place  one  of  the  top 
row  or  ring  of  plates.  In  raising  this  it  was 
held  by  the  tackle  with  two  hooks,  the  i>olnts 
of  vrtilch  were  Inserted  in  the  rivet  holes 
whl(A  had  already  been  punched  in  its  edges. 
Hackett  was  present  In  diarge  of  and  direct- 
ing the  work.  PlalntlCt  and  one  Thompson 
were  on  the  Inside  platform,  ^nie  petition 
states  what  happened  as  follows: 

"After  the  last  sheet  on  the  top  ring  of  said 
tank  had  been  drawn  up  in  place  it  was  tempo- 
rarily fastened  at  one  end  by  means  of  a  bolt  or 
rivet,  and  as  tbe  bame  was  being  lifted  so  as 
to  bring  the  entire  sheet  into  proper  position 
the  hooks  on  said  rope  and  pulley,  wUch  had 
been  inserted  into  the  rivet  holes  in  said  sheet, 
straightened  ont  and  gave  way,  permitting  said 
sheet  to  awing  loose  at  one  end  and  to  crash 


down  open  and  against  tbe  platform  upon 
which  plaintiff  was  standing  and  working,  there- 
by breaking,  tearing,  and  knocking  said  plat- 
form loose  and  throwing  the  plaintiff  to  the  iron 
floor  of  said  tank,  a  distance  of  aboQt  36  or 
40  feet,  injuring  him  as  follows,  to  vrit:  He 
was  bruised,  cut,  and  otherwise  injured  In'  and 
on  all  parts  and  organs  of  his  body,  head,  and 
limbs,  but  most  severely  in  Ida  back  and  spine, 
hips,  shoulders,  neck,  and  head." 

After  a  descriptltm  In  detail  of  these  in- 
juries, the  petition  proceeds  to  charge  negli- 
gence as  follows: 

"Said  injuries  were  tee  to  and  occasioned  by 
the  negligence  ot  said  defendants  in  that  they 
provided  for  use  in  lifting  said  metal  sheet  cer- 
tain metal  hooks  which  were  not  reasonably 
safe  for  said  work,  instead  of  using  clevises 
or  some  other  device  that  would  not  give  way; 
in  that  said  metal  hooks  were  old,  worn,  and 
weakened  and  too  small  and  weak  for  said 
work  and  not  reasonaUy  safe  for  the  purposes 
for  which  defendants  used  them;  in  that  de- 
fendants used  draft  horse  power  for  rairing 
said  sheets  in  place  Instead  of  mechanical  pow- 
er such  as  steam,  electricity,  or  gascdine.  De- 
fendants were  further  negligent  in  that  they 
ordered  and  directed  that  said  means  and  ap- 
pliances be  used  in  said  work  when  they  knew, 
or  in  the  exercise  of  ordinary  care  could  and 
should  have  known,  that  the  same  were  not 
reasonably  safe  for  their  employees  engaged 
in  said  work  at  said  time.  Defendants  knew, 
or  by  tbe  ezerdae  of  ordinary  care  could  have 
known,  of  said  conditions  and  defects  for  sneh 
a  period  ot  time  prior  to  plaintiffs  injuries  that 
they,  .in  the  ezerdse  of  ordinary  care,  should 
have  repaired,  rectified,  or  remedied  uid  de- 
fects, or  substituted  other  appliances  that  were 
reasonably  safe,  before  tiie  date  of  plaintiff's 
injuries." 

Judgment  Is  asked  for  976,000. 

The  answer  of  the  Standard  Oil  Company, 
after  admitting  Its  Incorporation  and  denying 
generally  all  other  allegations  of  the  petition, 
pleads  assumption  of  the  risk  "In  entering 
the  employment  In  which  he  was  then  &a.ga.g' 
ed,"  and  also  pleads  contributory  negligence 
as  follows: 

"And  stm  further  answering,  this  defendant 
says  that,  if  plaintiff  sustained  any  injury  at 
the  time  and  place  mentioned  in  his  said  peti- 
tion, the  same  was  occasioned  by  his  own  care- 
lessness and  negligence  directiy  contributing 
thereto,  in  that  he  knew,  or  by  the  exercise  of 
ordinary  care  he  should  have  known,  the  dan- 
ger, if  any,  Inddent  to  the  handling  and  doing 
of  tiie  work  complained  of  at  the  time  and  place 
mentioned  in  his  said  petition,  and  with  such 
knowledge,  or  means  of  knowledge  at  his  hand, 
if  he  sustained  any  injuries  the  same  were  on 
account  of  his  own  carelessness  and  ne^- 
gence." 

Hackett  answers  by  general  deniaL  Issne 
was  taken  upon  the  answer  of  the  Standard 

Oil  Company  by  replication. 
At  the  trial  the  evidence  tended  strongly 
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to  -abow  tbe  foUowlnc  ibcta,  tbe  most  <a 
wUdi  are  andlapnted :  The  plaintiff  was  a 
boUer  maker  woiidng  at  bis  trade  for  tbe 
defendant  Standard  Oil  Company  In  the  con- 
struction of  a  drcnlar  steel  on  tank,  60  feet 
In  diameter  and  40  feet  high,  at  Sugar  Creek, 
Mo.,  from  steel  plates  about  US  feet  In  lei^th, 
6  feet  wide,  and  weigbhig  1,100  or  1,200 
pounds  eadi.  It  was  omstructed  In  rings 
from  tbe  floor,  which  was  of  steel  laid  upon 
osierete.  Sacta  ring  was  pnt  In  place  befwe 
the  erectkm  of  tbe  next  was  b^rnn.  Its 
hdght  rq;>re9ented  the  width  of  tbe  idates. 
These  were  raised  to  place  by  tackle  raimlng 
over  pnll^  at  the  top  of  a  gin  pole,  and 
operated  by  horses ;  the  driver  taking  signals 
for  tbdr  movements  from  the  foreipan  on 
the  work.  The  structure  had  been  completed, 
wltb  the  excepti<Hi  of  placdng  the  last  plate 
of  tbe  top  ring,  which  was  tbe  first  work  <tf 
tbe  gang  in  tbe  morning.  Tbe  defendant 
Hackett  was  the  general  foreman  of  tbe 
work,  and  had  not  arrived  when  the  men 
were  ready  to  proceed,  and  one  Snider  took 
charge  as  foreman.  Scaffolds  had  been  built 
both  outside  and  inside  the  structure,  just 
below  the  bottom  of  the  ring  upon  which  the 
work  was  to  be  done.  The  plate  was  to  be 
raised  from  the  ground  to  Us  position  over 
the  outside  scaffold  and  through  the  opening 
it  was  to  fill,  to  be  placed  in  the  structure  by 
the  plaintiff  and  one  Thompson  from  their 
position  on  the  inside  scaffold.  It  went  di- 
rectly from  the  tackle  which  raised  it  to  the 
opening  which  it  was  intended  to  fill,  and 
tbe  duty  of  plaintiff  and  Thompson  was  to 
fasten  It  in  place  for  riveting,  with  the  help 
of  Snider  and  others  on  the  outside.  For 
the  purpose  of  raising  it  two  hooks  were  at- 
tached to  the  tackle.  These  were  made  of 
steel  or  iron  rods  three-eighths  of  an  inch 
thick  and  8  inches  long,  attached  to  a  ring 
on  the  tackle,  end  each  terminating  in  a  hook 
which  was  to  be  inserted  in  one  of  tbe  rivet 
boles  In  tbe  top  of  the  plate.  These  hooks 
were  worn  in  tbe  bed  where  tbe  lead  would 
rest  They  bad  been  used  on  the  work  the 
day  before  and  had  straightened  out  twice 
under  tbe  weii^t  of  tiie  sheet  and  were 
pounded  hadk  into  fbrm  with  a  hammer  while 
o(dd.  Tbey  were  Inserted  in  tbe  plate  as 
nsual,  and  it  moved  up  toward  its  place  In 
the  tank,  but  wUle  risii^  swung  against  the 
scaffolding  and  one  of  the  hooks  straightened 
and  came  out  of  the  hole,  but  the  other,  al- 
though  distorted,  clung  to  its  load,  wblcb 
was  promptly  lowoed.  finlder  got  down 
from  his  positini  on  the  outside  scaffold,  to<^ 
tbe  books,  and  started  for  tbe  totdhimse, 
when  Hackcftt  strived  and  as^  him  wtay 
tbe  sheet  had  beoi  lowered.  Snider  an- 
swered: "Those  damned  hooks  have  straight- 
ened out  again.  They  straightened  out  twice 
yesterday."  Mr.  Hackett  took  the  book  and 
bent  it  bade,  and  the  sheet  was  hooked  and 
started  i|p  again.  It  was  to  be  placed  In  posl- 
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tiou  and  riveted  cm  tbe  Inside  of  the  tank, 
beneath  tbe  top  sheet  south  of  it  and  orer 
the  top  sheet  north  of  it  Tbe  men  in  band- 
ling, than  used  Bsnd  bars,  which  were  pieces 
of  metal  of  from  18  Inches  to  45  inches  in 
length  and  larger  than  tbe  rivet  boles  punch- 
ed in  the  plates.  They  were  sUarpened  at 
one  end  to  a  point,  tbe  taper  making  tbem 
nnall  enough  to  pass  through  a  rivet  hole 
4  or  6  Indus.  When  In  this  second  attemsn 
tbe  sheet  rea^died  its  proper  podtltm,  tbe 
point  of  Mr.  Thimipson's  apoA  bar  was  thrust 
(brouf^  a  rtvtt  bole  in  tbe  conier  and  into  a 
oorrespoDding  rivet  lude  In  the  sheet  already 
In  place,  and  that  eomer  mis  worked  under 
tbe  top  sheet  soutb  of  It,  and  It  was  held  In 
that  position,  which  was  tbe  position  In 
which  It  was  to.  be  riveted  into  ti»  work. 
When  this  was  done  it  was  ascertained  that 
the  nmth  end  had  sagged  several  inches  be- 
low Its  proper  plac^  and  Its  curvature  at 
that  end,  where  It  was  to  be  riveted  over 
the  edge  of  the  next  top  plate  to  the  north, 
was  so  great  that  It  could  not  be  caught  with 
the  spud  bar,  and  Snider  took  his  position  for 
that  purpose  on  the  outside  scaffold  at  about 
the  middle  of  the  plate.  It  was  drawn  by 
the  tackle  a  foot  or  so  higher,  when  the 
hooks  again  straightened,  and,  tbe  south  end 
being  held  fast  In  place  by  the  bolt  which  had 
been  inserted  in  the  south  lower  corner,  the 
north  end  fell  with  such  force  as  to  shear 
the  inside  scaffold  from  the  wall  of  tbe  tank, 
and  it  fell  30  feet  or  more  to  the  floor  of  the 
tank,  taking  plaintiff  and  Thompson  with  it. 
The  plaintiff  survived  his  injuries,  which  are 
shown  by  the  evidence  to  have  been  very  seri- 
ous. Mr.  Hackett  testifies  that,  when  the 
sheet  was  lowei-ed  on  account  of  the  failure 
of  one  of  thij  hooks  before  the  accident,  he 
put  the  end  of  it  In  a  rivet  hole  and  bent  it 
to  an  angle  of  about  90  degrees.  After  the 
accident  the  hooks  were  pulled  down  off  the 
gin  pole,  and  be  does  not  know  that  there  was 
any  examination  made  except  by  bims^. 
Some  one  dimbed  the  pole  to  get  tbem.  They 
were  put  under  lock  and  k^  by  a  superin- 
tendent Tbe  witness  identified  them  by  a 
piece  brokm  cff  tbe  pidnt  ot  one  of  than. 

The  foregoing  fairly  represents  the  general 
character  of  the  evUmoe,  wUcb  will  be  no- 
ticed more  particularly  as  necessary.  At  tbe 
dose  of  tbe  evidence  defendants  asM  that 
tbe  Jury  be  permptorily  instructed  to  return 
a  verdict  for  them,  wbidi  was  refused,  and 
this  is  assigned  for  error. 

The  court  then  gave  for  plaintiff  an  in- 
struction as  follows : 

"The  court  instructs  tbe  jary  that  defendant 
the  Standard  Oil  Company  of  Indiana  was 
bound,  in  tbe  specific  respects  hereinafter  men- 
tioned, '0  exercise  ordinary  care  in  providing 
its  employees  reasonably  safe  appliances  for 
doing  its  work  and  also'  in  keeping  the  same 
reasonably  safe. 

"If,  therefore,  yon  beliave  and  find  from  the 
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evidence  that  at  the  time  and  place  In  qaes- 
ti«o  plaintiff,  Otie  L.  Amis,  was  in  the  flerrice 
of  defendant  the  Standard  Oil  Company  of  In- 
diana, end  that  defendant  George  Hackett  was 
its  foreman,  and  that  plaintiff  at  the  time  in 
question  was  under  hie  direction  and  control, 
and  that  defendant  company  was  engaged  in 
building  the  oil  tank  mentioned  in  evidence,  and 
that  plaintiff  was  working  upon  the  platform 
on  the  inside  of  said  tank,  aaBisting  in  placing 
in  poution  a  metal  sheet,  and  that  defendant 
Hackett  was  in  general  charge  of  the  work  of 
bonding  said  tank  as  defendant  company's  fore- 
man, and  that  Raid  sheet  was  temporarily  fasten- 
ed at  one  end.  and  that  while  it  was  being  hoist- 
ed in  an  effort  to  put  it  into  proper  position 
the  metal  hooks  holding  it  straightened  out  and 
gave  way,  thereby  permitting  said  sheet  to 
swing  loose  at  one  end  and  to  crash  down  npon 
the  platform  where  plaintiff  waa  standing, 
thereby  breaking  "and  tearing  said  platform 
loose,  and  that  plaintiff  was  thereby  ^rown  to 
the  floor  of  said  tank  and  injured;  and  If  you 
further  believe  and  find  from  the  evidence  that 
defendant  company  provided  said  hooks,  and 
that  defendant  HackeU,  acting  as  its  foreman, 
ordered,  caused,  and  permitted  said  hooks  to 
he  used  in  said  work  at  the  time  in  question, 
and  that  said  hooks  were  in  such  worn  and 
weakened  condition  .(if  you  so  find)  that  they 
were  in  danger  of  sixaightening  ont  and  giving 
way  when  holding  and  lifting  said  sheet,  and 
that  to  nse  said  books  in  said  condition  (it 
you  find  it  existed)  was  not  reasonably  safe 
for  the  employees  doing  said  work,  including 
plaintiff,  and  that  as  a  direct  result  of  said 
condition  of  said  hooks  (if  you  find  it  existed) 
the  same  straightened  out  and  gave  way  and 
let  the  sheet  swing  loose  as  aforesaid;  and  if 
you  further  believe  and  find  from  the  evidence 
that  both  defendanta  knew,  or  in  the  exercise 
of  ordinary  care  could  have  known,  of  said 
condition  of  said  books  (U  you  find  it  existed) 
and  of  the  danger  (if  any),  as  aforesaid,  attend- 
ing their  use  wbDe  in  such  condition,  and  that 
mder  all  the  facts  and  drcomstances  shown  in 
evidence  it  was  negligence  (if  you  so  find)  for 
defendants  to  furnish,  order,  cause,  and  permit 
said  hooks  to  be  used  in  said  work  while 
in  said  condition  (if  you  so  find),  and  that  as 
a  direct  result  of  said  negligence  (if  any) 
plaintiff  was  Injured,  and  that  at  said  time  and 
place  plaintiff  was  in  the  exercise  of  ordinary 
care  for  his  own  safety— then  your  verdict 
shonld  be  in  favor  of  the  plaintiff  and  against 
both  defendants. 

"  'Ordinary  care'  as  used  in  Ma  instruction 
means  such  care  as  a  reasonably  prudent  per- 
son would  ordinarily  use  under  the  same  or 
similar  circumBtances. 

"  'Negligence'  as  used  in  this  instruction 
means  the  aliRence  of  ordinary  care. 

"Which  said  instruction  the  court  gave  to  the 
jury." 

This  Is  also  asdgned  for  error. 

The  defendant  then  asked  tliree  instruc- 
tions, which,  excluding  the  modifications  in 
parentheses,  are  as  follows: 

"(3)  If  you  shall  believe  from  the  evidence 
that  the  plaintiff  was  injured  by  his  failure  to 
use  the  spud  bar  that  he  held  in  his  hand  in  ad- 
justing and  ralsinc  or  lowering  the  sheets  or 
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his  failure  to  put  a  bolt  In  th%  north  end  of  the 
sheet  at  the  time  of  raising  or  lowering  the 
sheet,  and  that  such  negligence  (if  the  jury 
find  it  was  negligence)  directly  contributed  to 
his  injury,  then  he  cannot  recover,  and  your 
verdict  will  he  for  the  defendant. 

"(4)  If  the  sheet  was  caused  to  fall  by  the 
sudden  starting  of  the  sheet  upward  by  the 
team  being  put  in  motion,  then  the  plalnUff 
cannot  recover,  and  your  finding  will  be  for  the 
defendant  (unless  you  further  find  from  the 
evidence  that  said  sheet  was  caused  to  fall  in 
part  by  the  negligence  of  defendant  in  furnish- 
ing unsafe  hooks,  if  any,  as  explained  in  other 
instructions  herein). 

"(5)  The  defendant  cannot  be  held  liable  in 
this  action  for  the  negligence  of  any  fellow 
servant,  and  for  all  such  negligence,  if  any, 
there  can  be  no  recovery.  If  the  sheet  fell 
by  reason  Of  the  sndden  starting  of  the  team  or 
by  the  failure  of  any  fellow  servant  in  lowering 
or  lifting  the  aheet  into  position,  the  plaintiff 
cannot  recover,  and  your  verdict  will  be  for  the 
defendant  (unless  you  further  find  from  the 
evidence  that  said  sheet  was  caused  to  fall  in 
part  by  the  negligence  of  defendant  in  furnish- 
ing unsafe  hooks,  if  any,  as  explained  in  other 
instructions  herein)." 

The  court  refused  them  as  asked,  bnt 
gave  them  as  so  modified.  This  Is  assigned 
as  error.  ThQ  court  also,  of  Its  own  motion 
and  without  objection  from  defendant,  in- 
structed the  jury  as  follows: 

"The  law  requires  the  defendant  to  exercise 
ordinary  care,  that  ia,  such  care  as  an  ordinari- 
ly prudent  person  engaged  in  like  business 
would  have  exercised  under  like  circumstances, 
and  required  of  the  plaintiff  the  exercise  of  or- 
dinary care  In  the  discharge  of  his  duties  while 
in  the  employment  of  the  defendant.  The  bur- 
den of  proof  ia  npon  the  plaintiff  to  show  the 
failure  of  defendant  to  exercise  such  care,  and 
unless  you  ate  satisfied  there  was  such  f^ure 
your  verdict  will  be  for  the  defendant.** 

The  court  then,  at  the  request  of  defendaat. 
instructed  the  Jut;  as  follows: 

"(7)  The  court  instructs  the  jui7  that  an  ac- 
ddent  may  happen  and  a  person  may  be  in- 
jured thereby  that  is  not  caused  by  the  ne^- 
gence  of  any  person  connected  therewith.  ■  It 
the  Jury  believe  from  the  evidence  that  plain- 
tiff was  injured  by  reason  of  an  acddent  as  hers 
defined,  then  your  verdict  must  be  for  the  de- 
fendant, and  in  this  connection  you  will  take 
into  consideration  all  the  circumstances  and 
facts  detailed  in  evidence,  and  if  from  such 
facts  and  circumstances  you  believe  that  plain- 
tiff was  injured  accidentally,  you  will  return 
a  verdict  for  the  defendant.  The  defendant  ia 
not  liable  except  for  negligence,  and  the  sole 
negligence  submitted  for  your  consideratian 
is.  Did  the  defendant  use,  in  hoisting  the  sheet 
into  its  position,  hooks  that  were  reasonably 
sound  and  safe,  that  is,  such  books  as  a  rea- 
sonably prudent  person  engaged  in  like  busi- 
ness would  have  furnished  under  like  circum- 
stances? If  you  shall  believe  that  the  defend- 
ant did  BO  furnish  hooks  of  such  character  and 
description,  then  there  can  be  no  recovery  here- 
in, and  your  verdict  will  b«  for  the  defendant. 
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"(8)  The  plaiatiff  can  only  recorer  If  tb«re 
jvas  negligenee  as  charged  and  set  forth  in  the 
instructions  siven,  and  even  though  defendant 
was  negligent  there  can  be  no  recovery  unless 
the  same  was  the  proximate  cause  of  the  in- 
jury, and  that  the  plaintiff,  at  the  time  himself 
in  the  discharge  of  his  duties  as  an  employee  of 
the  defendant,  was  in  the  exercise  of  reasonable 
care,  that  is,  such  care  as  an  ordinarily  prn- 
dent  person  engaged  in  like  Bervice  woald  have 
exercised  ander  like  drcumstances.  It  devolr- 
ed  on  the  plaintiff  to  show  that  such  negligence 
was  the  proximate  cause  of  the  Injnry,  and 
unless  be  has  satisfied  you  therein,  your  ver- 
dict will  be  for  the  defendant. 

"(9)  If  you  find  the  issues  for  the  plaintiff, 
then  in  estimating  his  damages  you  can  only 
take  into  consideration  the  loss  sustained  by 
him  on  account  of  such  accident,  and  in  con- 
sidering the  same  you  are  limited  to  such  sum 
in  yoor  judgment  as  will  be  reaaoniUily  fair* 
compensation  far  the  injury  sastafned  by  blm. 
The  law  does  not  authorize  you  to  penslize  the 
defendant  It  only  accords  to  the  plaintiff  com- 
pensation for  such  injuries  as  be  may  have 
sustained  on  account  of  the  negligence,  if  any, 
of  the  defendant,  and  if  the  defendant  was  not 
negligent  there  can  be  no  recovery  herein. 

"(10)  The  defendant  was  not  required  to 
fumisb  absolutely  safe  hooks  for  the  use  of  the 
plaintiff.  All  that  the  law  required  was  that 
It  shoold  ezerdae  reasonable  care,  that  is,  sodi 
care  as  a  reasonably  prudent  person  engaged 
in  like  bu^ess  wonid  have  done  under  similar 
drcumstances,  and  it  it  did  exercise  such  care 
there  can  be  no  recovery  herein,  and  your  ver- 
dict will  be  for  the  defendant.  And  this  is 
true  even  though  plaintiff  was  injured  by  the 
Btra^htming  out  of  the  hooka.** 

The  jury  returnee!  its  verdict  for  plaintiff 
for  $16,000,  up<m  which  Judgment  was  ren- 
dered, from  which,  after  motions  for  a  new 
trial  and  In  arrest  were  overruled,  the  de- 
foidants  have  appealed  to  this  court. 

1.  The  many  assignments  of  error  with 
which  this  record  abounds  all  sprang  from 
the  single  chai^  In  the  petition  that  the  In- 
jury for  which  plaintiff  sues  was  caused  by 
the  negligence  of  defendants  in  providing  and 
using  hooks  for  the  suspension  of  the  plates 
they  were  hoisting  that  were  too  small  and 
too .  weak  for  the  service,  both  in  tniglnal 
structure  and  from  the  effect  of  previous 
wear  and  Injury  from  their  previous  use  In 
the  same  service.  The  defendants  in  their 
statement  in  the  trial  court  planted  them- 
selves on  this  Issue,  and  the  idalntlff  inresentB 
it  as  the  theory  of  his  right  In  this  court. 
We  will  therefore  practically  eon  tine  onr^ 
selves  to  the  phases  In  which  it  is  presented 
here  by  appellants. 

niat  the  pull  of  the  plate  held  by  these 
books  was  the  direct  and  immediate  cause  of 
this  Injury  is  admitted  by  all  the  facts.  That 
its  fall  destroyed  the  scaffold  on  which  plain- 
tiff Stood,  and  precipitated  blm  with  all  its 
dfibrls  to  the  steel  floor  35  feet  below,  Is  evi- 
dent. That  had  the  hooks  resisted  the  pull 
and  retained  their  bold  upon  It,  as  tbey  were 


used  and  intended  to  do,  it  would  not  have 
happened,  is  plain,  and  that  the  unfortunate 
result  vras  the  natural  effect  of  thtir  failure 
to  p^orm  the  office  for  which  they  wiere 
used  needs  no  further  demonstration.  The 
purpose  of  this  inaniry  is  simply  to  fix  the 
blame.  The  first  elonent  of  safety  In  the 
handling  of  all  work  InvcdTing  the  use  of 
deadly  forces  consists  of  appliances  sufficient 
for  the  purpose,  and  the  next  Is  skill,  care, 
and  fidelity  In  tbelr  use.  This  skUl  Involves 
an  Intimate  knowledge  of  the  -force  and  op- 
eration the  machinery,  the  strength  of 
the  materials  of  which  It  Is  composed,  and 
the  consequences  which  may  flow  from  the 
Imposition  of  strains  greater  than  it  can  bear. 
Care  means  watchfulness  and  attention  com- 
mensurate with  the  danger  of  injury  to  both 
persons  and  property.  Fidelity  means  the 
due  appreciation  of  the  rights  of  all  who 
may  be  Injuriously  affected  by  a  failure  of 
duty.  The  duty  of  direction  Is  the  element 
which  enables  each  laborer,  skilled  or  un- 
skilled, to  proceed  In  the  performance  of  his 
own  work  with  reasonable  certainty  that  both 
the  place  and  appliances  are  kept  reasonably 
safe  for  its  performance.  It  needs  no  argu- 
ment to  show  that  such  rules  operate  for  the 
mutual  beneSt  of  employer  and  employed. 

2.  The  actual  facts  to  which  we  must  ap- 
ply these  simple  principles  are  that  this  gang 
of  men,  under  the  defendant  Hackett,  the 
general  foreman  of  his  codefendant  In  this 
class  of  construction,  were  bulidlng  an  oil 
tank  40  feet  higii  and  60  feet  in  diameter 
w^Ith  plates  of  steel  which  must  be  hoisted  to 
place  and  rlvet^  together  in  a  circular  form. 
These  plates,  each  containing  more  than  2 
cubic  feet  of  solid  steel,  weighing  half  a  ton 
or  mdre,  were  bent  approximately,  but  not 
exactly,  to  the  curve  of  the  wall  of  whl(^ 
they  were  to  be  a  pert,  so  that  they  mi^t 
be  conformed  exactly  to  that  curvature  by  ap- 
plication of  force  when  riveted.  The  last 
plate  of  the  top  row  was  being  put  In  place 
to  fill  an  aperture  6  feet  In  vertical  width 
and  16  feet  In  length.  It  was  Delng  raised 
by  tackle,  that  Is  to  say,  ropes  passing 
through  blocks  of  pulleys  attached  to  Uie  top 
of  a  gin  pole  60  feet  high,  cq;)erated  by  horses 
attached  to  a  rope  on  the  ground.  This  ap- 
pliance was  used  Instead  of  a  steam  or  gaso- 
line derrick  for  greater  facility  In  moving  It, 
as  was  necessary,  around  and  around  the 
structure  as  it  was  erected.  Half-inch  rivet 
holes  were  already  punched  around  the  edges 
of  these  plates.  Two  scaffolds  for  the  men 
engaged  in  the  work  had  been  erected,  one 
outside  and  the  other  inside  the  structure^ 
The  plates  were  raised  on  the  outside  and, 
when  they  had  reached  the  top,  those  to  he 
riveted  on  the  Inside  of  the  wall  of  the  tank 
were  swung  over  the  top  of  the  complet(<d 
wall  and  dropped  into  place  where  the  men 
on  the  Inside  scaffold  could  handle  ttiem. 
They  were  then  let  down  until  the  bottom 
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row  of  Tivet  boles  were  even  with  tlie  top  | 
row  In  the  plate  below  It,  and  when  at  the  ! 
right  height  wertf  bo  manlpalated  that  a 
pointed  Iron  Instrument  could  be  run  through 
(Vposlte  holes  bi  the  two  plates,  so  as  to 
keep  the  one  up<Hi  which  th^  were  work- 
ing in  position.  In  this  case  its  edge  would 
be  shored  under  the  edge  of  the. [date  just 
ftouth  of  It,  and  a  bolt  put  throi^h  the  three 
plates  to  hold  them  In  place  at  that  point 
where  Thompson,  the  ptaintUTs  companion 
on  the  Inside  scaffold,  was  working.  This 
vras  all  done,  so  that  the  south  lower  comer 
was  fixed  In  Its  place  br  a  bolt,  and  the 
north  end  of  the  plate  could  swing  up  and 
down  nptm  that  bolt  as  a  plrot  That  it 
did  BO  swing  with  perfect  ftreedom  was  soon 
demonstrated. 

When  this  operation  was  completed  U  was 
discovered  that  the  north  end  of  the  plate 
was  a  few  Indies  below  the  position  In  which 
it  must  be  riveted.  It,  of  course,  had  to  be 
raised.  Its  curvature  was  greater  than  the 
curvature  of  the  wall,  from  which  it  was  con- 
sequeotlj  so  far  rraaoved  that  the  latter 
could  not  be  cau^t  by  the  point  of  a  spud 
bar  through  a  rivet  hole  at  the  end,  and 
Snider,  the  snltforeman,  took  his  position  on 
the  outside  scaffold  at  the  middle  of  the  plate 
to  ascertain  whether,  at  that  point,  the  two 
plates  might  be  so  near  each  other  as  to  be 
drawn  together  by  a  bolt  and  tap.  These 
opaatlons  are  so  simple  as  to  present  them- 
selves clearly  to  one  familiar  with  the  manip- 
ulation of  such  structural  material.  .The 
first  movement  necessary  was  to  raise  the 
north  end  of  the  idate  a  few  inches  to  a  level 
posltl<m.  The  tackle  still  had  Its  hold  upon 
It,  necessarily  at  the  middle,  where  it  would 
balance  ItaeU  in  Its  movenoits  upon  the 
hooks,  which  are  denounced  by  plaintiff  as 
the  proximate  cause  of  the  accident. 

The  evldcsi|ce  tends  to  show  that  these 
hooks  were  sloider  pieces  of  mild  steel  or 
wrought  iron  (the  dividing  line  between 
which  seems  to  be  dimly  dravm,  so  that  they 
could  be  described  as  steel  or  Iron  with  equal 
propriety).  They  are  described  as  about 
three-eighths  of  an  Inch  In  diameter  at  the 
bed.  or  place  where  a  load  supported  by  them 
would  naturally  rest,  a  little  larger  at  .the 
shank,  where  they  were  attached  to  the  ring 
of  the  tackle,  and  tapering  to  a  point  at  the' 
end.  Wh^  the  signal  or  order  was  given 
by  Snider,  the  subforeman,  to  raise  the  plate, 
the  north  end  was  raised  aboye  the  sheet  to 
which  the  south  end  was  attached,  the  hooks 
straightened  so  much  as  to  lose  their  hold  up- 
on the  plate,  the  north  end  of  which  swung 
downward  upon  tlie  pivoting  bolt  and  shear- 
ed the  scaffold  from  the  wall  plates  to  which 
It  was  attached,  so  that  It  dropped  to  the 
floor  more  than  30  feet  below,  killing  Thomp- 
son and  seriously  Injuring  the  plaintiff. 

One  would  very  naturally  surmise  that 
these  hooks  would  then  become  the  subject  of 
gre^t  Interest,  and  be  thoroughly  examined  1 


[and  commented  up<m  by  an  presmt  They 
I  had  already  been  In  use  on  the  work  a  month 
or  six  weeks,  ^ey  had  been  straightened 
out  the  day  before  by  tbelr  load.  When  they 
began  to  handle  this  sheet  they  again 
strai^tmed,  the  sheet  was  let  down,  and  the 
hooks  taken  off.  Just  then  defendant  HackeU 
says  he  came  on  the  job  and  asked  why  the 
sheet  had.  been  lowered*  They  said  one  of  the 
hooks  got  bent  a  little  bit  and  they  wore 
lowning  the  sheet  to  fix  It  He  looked  at 
the  hook,  stuck  It  Into  a  rivet  hole,  picked  up 
an  old  hammer,  straightened  It  back,  handed 
it  to  the  boys,  and  told  them  to  go  on  with 
their  work.  He  watched  them  put  up  the 
sheet,  swing  it  into  idace,  and  put  la  a  bolt. 
He  watched  than  a  Uttle  longer  and  started 
to  walk  away,  and  when  he  had  gone  25 
or  30  st^  he  heard  a  crash  and  saw  that 
the  scaffold  had  fallen.  The  hockB  were  run 
down  by  tlie  tattle  and  handed  to  Ha<ftett, 
and,  without  examination  by  any  oth^  per- 
son, tibey  were  put  under  lock  and  key  and 
produced  by  him  at  the  inquest  and  also  at 
this  trlaL  Wlille  he  testifies  that  they  were 
the  same  books  that  woe  taken  from  the 
tackle  that  day,  ttie  fact  is  denied  by  wit- 
nesses who  seem  to  have  the  same  means  of 
knowing  and  to  speak  definitely  to  their  con- 
clnslons.  There  is  nothing  in  these  circum- 
stances tending  to  give  his  testimony  any 
greater  wel^t  than  is  due  to  that  ot  other 
disinterested  witnesses. 

[t,  2J  We  have  referred  to  this  evidence 
to  show  that  the  work  was  dangerous. in  its 
character,  requiring  expext  supervision  of  the 
condition  of  the  appliances  used.  In  the  hand- 
ling of  Budi  heavy  materlaL  It  demonstrates 
the  unfortunate  results  which  are  llaMe  to 
follow  carelessness  In  this  respect  It  shows 
that  the  appliance  In  Its  then  condltlim  was 
weakened,  unfit,  and  unsafe,  and  that  the  re- 
sulting accident  would  not  have  happened  but 
for  this  unsafe  condition;  that  these  books, 
or  one  of  them,  had  straightened  three  times 
under  its  load  during  the  previous  24  hours; 
and  that  it  would  not  have  be^  used  at  that, 
time  but  direction  of  the  foreman,  Vho 
should  have  been  an  expert  as  to  the  condi- 
tion of  appliances  which  he  placed  In  the 
bands  of  his  workmen,  and  his  assurance 
that  It  was  safe.  This  man  says  In  his  testi- 
mony that  he  has  constructed  a  hundred  such 
tanks  for  his  codefendant,  and  the  workmm 
had  the  right  to  believe  In  him  and  to  rely 
upon  his  Judgment  and  experience,  which 
they  must  do  or  take  the  consequences  that 
follow  disobedience.  His  elnployer  was  under 
the  duty  to  provide  reasonably  safe  appli- 
ances for  use  In  the  work,  and  under  the 
circumstances  of  this  case  his  duty  is  coex- 
tensive with  theirs. 

These  little  hooks  were  not  only  lusnfficlait 
for  their  work  In  size  and  structure,  but  had 
been  further  weakened  by  straightening  and 
bending  as  they  failed  In  their  work.  It 
1  needs  no  exp»t  to  explain  this  evidence.  If 


DigKized  by  Google 


UO.)  AMIS  BTANDAKD 

(SSt 

we  wish  to  break  a  piece  of  flexible  Iron  we 
bend  it  back  and  forth  a  few  times.  EkLch 
flexion  weakens  the  cohesion  of  Its  particles 
until  tbey  separate  entirely  and  the  Job  i& 
done.  The  defendant  Hackett  learned  all 
this  In  his  experience  in  building  a  hundred 
such  tanks  for  bla  codefendant,  and  In  that 
wort,  where  tho  plates  were  too  heavy  to  be 
raised  by  hooks,  he  testifies  that  he  used  a 
<devla,  whidi  this  little  Instrument  would  be, 
In  principle,  were  ita  point  and  shank  tied  to- 
gether by  a  bolt  and  tap  to  ke^  It  from 
straightening. 

3.  That  these  hooka  were  Instruments  fur- 
nished by  the  defendant  company  for  the 
work  In  which  plaintiff  was  injured  Is  not 
disputed.  That  they  were  weak,  insufficient, 
and  unfit  to  do  that  particular  work  is  not 
only  shown  to  the  exclusion  of  any  reason- 
able doubt  by  the  testimony  of  the  witnesses 
Pollard,  Snider,  the  plaintiff,  and  defendant 
Hackett,  but  is  oontdusively  d^nonstrated  by 
the  facts.  That  the  defendant  Hackett  took 
them  from  the  hands  of  9.  subforeman,  who 
was  on  hia  way  to  the  shop  of  the  defendant 
corporation  to  have  them  repaired,  or  others 
substituted,  and  with  a  hammer  put  them 
in  the  condition  out  of  which  the  accident 
grew,  la  not  denied  by  him  In  his  testimony. 
Nor  is  It  dolled  tliat  he  directed  their  use  In 
that  condition  at  that  time.  Nor  can  it  be 
questioned  that  the  cmiditton  of  the  ho<^ 
made  the  scaffold  on  which  i^alntUf  was  re- 
quired to  work  abnormally  dangerous. 

That  the  furnishing  of  these  appliances  for 
the  work  was  in  pursuance  of  a  nondelegable, 
direct,  personal,  and  absolute  duty  of  the  de- 
fendant corporation,  from  which  nothing  but 
performance  could  relieve  It,  is  a  doctrine  too 
well  established  to  again  vex  the  court.  Prev- 
ost  V.  Refrigerating  Co.,  185  Pa.  617,  40  Atl. 
88,  64  Am.  St.  Rep.  659;  IJong  v.  Railroad, 
65  Ma  225;  Condon  v.  Railway  Co.,  78  Mo. 
667;  Bowen  v.  Railway  Co.,  95  Mo.  268,  8  S. 
W.  230;  Moore  v.  RaUway  Co.,  85  Mo.  588; 
Schaub  T.  Hannibal  &  St.  J.  Ry.  Co.,  106  Mo. 
74,  16  S.  W.  924;  Herdler  T.  Stove  &  Range 
Ca,  136  Mo.  3,  37  S.  W.  115;  Coonta  t.  RaU- 
road  Oo.,  121  Mo.  662,  26  S.  W.  661.  This 
duty  Is  ^escribed  In  the  cases  dted  as  pex^ 
sonal  and  nondelegable,  and  the  rcspwialbill- 
ty  flowlngr  from  Its  negligent  nonperformance 
by  the  master  Is  absolute. 

[3]  The  court.  In  the  first  lnstmctl<m  given 
for  the  plalntlfl  and  ftilly  set  out  In  our  state- 
ment, correctly  charged.  In  sutwtance,  that 
It  was  the  duty  of  the  oil  company  to  exer- 
dse  ordinary  care  In  providing  Its  employees 
reasonably  safe  apiriUances  for  doing  its  work, 
and  keying  snch  appliances  In  a  reasonably 
safe  condition,  and  that  if  the  books  were  in 
such  a  worn  and  weakened  condition  that 
they  were  in  danger  of  straightening  out  and 
giving  way  whoi  holding  and  lifting  said 
^eet,  so  that  to  use  them  In  said  condition 
was  not  reasonably  safe  for  i^aintlff  under 
the  facta  and  drcnmstanoea  shown  in  evl- 
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dence  and  detailed  in  the  Instructlen,  It  was 
negligence  for  defendants  to  knowingly  cause 
or  permit  said  hooks  to  be  used  in  said  work 
while  In  said  condition.  This  insuffldencyi 
of  the  hooks  to  perform  the  particular  work 
exacted  from  them  Is  the  only  negligence 
charged  In  the  p^tltm  or  medicated  in  tba 
instructitni. 

[4]  We  cannot  onderstand  the  argument 
of  defendants  that  the  Instructiw  broadens 
the  Issue  tendered  by  the  petition.  They  say 
that  It  amounted  to  an  entire  abandonment 
of  the  cause  of  acHon  stated  in  the  petition, 
whldt  diarged  with  sufficient  detail  that  the 
sheets  bad  to  be  raised  to  their  pla/ce  in  the 
structure  by  means  of  pulleys.  hotAs,  and 
horse  power;  that  for  that  purpose  the  de- 
fendant negligently  provided  and  used  two 
metal  hooks  too  weak  and  msufflclent  for  the 
purpose,  which  were  inserted  In  the  rivet 
boles  of  the  sheet ;  and  that  while  the  sheet 
was  being  lifted  Into  pr(^)er  position  the 
hooks  broke,  stral^tened  out,  and  gave  way, 
permitting  the  sheet  to  swing  loose,  break- 
ing the  platform  upon  wbicfa  plaintiff  stood, 
and  throwing  him  a  distance  of  35  or 
40  feet  to  the  iron  fioor  at  the  bottom  of  the 
structure.  The  instructiim  complained  of 
conforms  In  all  respects  substantially  to  this 
charge.  The  only  issue  presented  In  the  pe- 
tition related  to  the  sufficiency  of  the  bot^ 
and  the  same  Issue  was  presented,  after  the 
evidence  was  In,  In  greater  detail  In  the  Inr 
str  action.  ■ 

To  make  doubly  sure  that  no  other  Issue 
should  get  to  the  Jury,  the  defendants  asked 
and  the  court  gave  their  instruction  No.  7  to 
that  effect  Perhatfs  they  had  foi^otten  this 
betote  pr^rlng  their  argument  in  this  court. 

4.  The  defendants  also  presented  another 
theory  in  the  form  of  a  request  for  an  instruc- 
tion directing  a  verdict  for  defendant  if  the 
Jury  should  believe  from  the  evidence  "that 
the  plaintiff  was  injured  by  his  failure  to  use 
the  spud  bar  that  he  held  In  his  hand  in  ad* 
Justing  and  raising  or  lowering  the  sheet,  or 
his  failure  to  put  a  bolt  bi  the  north  ^d  of 
the  sheet  at  the  time  of  raising  <x  lowering 
the  sheet."  There  Is  nothing  In  the  evidence 
to  Justify  tbto  Instmctlon.  So  for  fnnn  show- 
ing the  duty  of  the  i^aintlff  to  use  his  spud 
bar  In  this  manner,  the  evldatce  shows  ttiat 
it  wonld  have  beai  Impossible  to  do  sa  Tbe 
sheet  was  to  be  raised  to  fill  an  aperture 
about  16  feet  long  In  this  ring  of  platea  It 
must  go  under  the  plate  at  tbe  south  cud 
of  the  aperture  that  Is  to  say,  between  that 
sheet  and  tbe  top  sheet  of  the  ring  below, 
and  be  riveted  through  tiw  three  sheets  aftw 
having  been  first  bolted  In  that  position. 
It  must  then  be  riveted  to  the  outside  of  the 
sheet  sooth  of  It  by  a  veartlcal  row  at  rivets 
^at  sfter  being  raised  It  must  be  shoved  to 
I  the  south  for  that  purpose  Is  evident,  and 
,  the  evldaice  shows  that  the  flifst  work  to  be 
[  done  was  to  fostcn  this  corner  of  the  sheet  by 
a  bolt  through  the  three  plates.  To  under- 
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atand  how  It  baE^ened  we  must  remember 
that  the  south  corner  waa  fastened  In  the 
stractnre  by  a  bolt  apon  which  It  was  pirot- 
ed,  and  turned  freely  tnslde  the  plate  beneath 
It  and  outside  the  plate  to  the  south  of  it, 
to  both  of  whl<di  it  must  be  permanently  riv- 
eted. It  had  been  curved  already  to  a  radi- 
us less  than  the  radius  of  the  structure,  so 
that  the  north  end  was  so  far  Inside,  the 
structure  that  a  spud  bar  could  not  reach 
through  one  of  the  north  end  rivet  holes  far 
enough  to  catch  a  rivet  hole  In  the  plate  al- 
ready in  place.  For  this  reason  Snider 
stepped  to  the  middle  of  the  plate  with  the  in- 
tratlon  of  catcjtUng  and  holding  it  In  that 
place,  but  failed.  It  Is  in  obedience  to  a  sim- 
ple law  of  nature  that  In  stopping  the  descent 
of  a  moving  weight,  the  force  used  must  over- 
come its  Impetna  In  addition  to  sustaining  Its 
weight,  and  the  operation  of  this  simple  law 
was  demoQStrated.  When  the  team  was 
st(^ped  the  loose  end  of  the  plate  kept  on, 
straightened  the  little  hooks  by  which  it  was 
sujttpended,  and  continued  its  downward 
course  with  all  the  terrible  consequenoes  In 
evidence.  A  careful  study  of  this  evidence 
falls  to  impress  us  that  there  is  in  it  any 
suggestion  of  n^llgence  in  the  performance 
of  this  work  by  any  of  those  present  and  tak- 
ing part  in  the  simple  movement.  It  waa 
necessary  that  the  plate  should  be  held  fast 
\)iy  a  force  strong  enough  to  control  all  its 
movements.  To  be  fit  for  the  work  it  must  be 
able  to  stop  the  weight  while  moving  and 
sustain  the  rraultlng  Jerk  without  injury. 
These  strains  being  but  ordinary  incidents  In 
the  performance  of  the  work  by  the  method 
adopted  by  defendants,  the  appliances  must, 
to  fill  the  requirements  of  the  law,  be  snffi- 
d^t  for  the  use.  This  la  a  reQulrraaent  the 
barden  of  which,  in  the  performance  of  such 
work,  cannot  be  cast  upon  any  servant  The 
person  who  furnishes  the  appliance  or  keeps 
It  In  repair  and  bands  it  to  the  servant  for 
nae  In  his  work  Is  the  employer  himself,  who 
has  selected  him  to  perform  a  personal  duty 
which  can  be  delegated  to  no  one.  These 
books  were  too  weak  and  defective  to  do  the 
work  reQuired  of  them,  which  was  not  only 
to  BUBtain  the  weight  of  the  material  handled 
bat  the  shocks  resulting  from  sudden  <lianges 
from  movement  to  rest  The  inertia  of  the 
material  in  motion  is  as  necessary  to  be 
reckoned  with  as  Its  dead  weight  They  both 
r^resent  the  same  force.  The  conditions  for 
which  provision  is  required  by  law  to  be 
made  Intdnde  all  ordinary  conditions  arising 
In  actual  practice  The  hair  whi<4i  saf^y 
sustained  the  hanging  sword  over  the  head 
ot  Damocles  was  not  eudi  a  saf^  appliance 
as  would  satls^  the  practical  requirements 
of  the  common  law  In  Its  applicatitm  to  the 
modeni  Industries. 

PI  6b  Evm  thoD^  the  plaintiff's  fellow 
workmen  may  have  been  negligent  with  re- 
spect to  their  work,  and  though  such  negll- 
geace  may  have  contributed  to  the  injury  by 


combining  with  the  defaidants'  negUgoice  In 
furnishing  defective  and  dangerous  appli- 
ances, the  defendants  are  not  thereby  relieved 
from  the  wnscquences  of  l^elr  own  wrong. 
Each  one  guilty  of  n^lgence  which  direct- 
ly contributes  to  the  injury,  although  such 
negligence  operates  In  combination  with  that 
of  others,  Is  responsible.  This  doctrine  is 
well  settled  in  this  sta^  as  well  as  in  most 
other  Jurisdictions.  It  Is  stated  in  Shearman 
and  Bedfleld  on  Negligence  (5th  Ed.)  S  122, 
and  approved  by  this  court  in  numfflous 
cases,  including  Vessels  v.  Kansas  City  Light 
&  Power  Co.,  219  S.  W.  80,  loc.  cit  87,  in 
the  following  form: 

"Concurrent  aa  distingidshed  from  joint  neg- 
ligence arises  where  the  injury  is  promixately 
caused  by  the  concurrent  wrongful  acts  or 
omisBiODB  of  two  or  more  persons  acting  In- 
dependently. That  the  negligence  of  another 
person  than  the  defendant  contributes,  con- 
curs, or  co-operates  to  produce  the  injury  is 
of  no  consequence.  Both  are  ordinarily  liable. 
And  unless  the  damage  caused  by  eadi  is 
clearly  separable,  ^rmitting  the  distinct  as- 
signment of  responsibility  to  each,  eadi  is  lia- 
ble for  the  entire  damage.  The  degree  of  cul- 
pability is  immaterial."  Donoho  v.  Vulcan  Iron 
Works,  75  Mo.  401;  Brennan  v.  aty  of  St 
Louis,  92  Mo.  4S2,  2  8.  W.  481;  Straub  v. 
City  of  St.  Louis,  175  Mo.  413,  75  8.  W.  100; 
Krehmeyer  v.  Transit  Co.,  220  Mo.  loc.  cit. 
056,  120  S.  W.  78;  Ratliff  v,  Mexico  Power 
Co.  (App.)  203  S.  W.  2S2;  Kribs  v.  Jefferson 
aty  Light,  Heat  &  Power  Go.  (^p.)  215  S. 
W.  702;  Harrison  v.  Electric  light  Co.,  196 
Mo.  006^  9S  &  W.  951,  7  L.  B.  A.  (N.  S.) 
293;  Applegate  v.  Railroad,  2S2  Mo.  173,  loc. 
cit  196,  158  S.  W.  376;  Benton  v.  St.  Louis, 
248  Mo.  98,  154  S.  W.  473;  Campbell  v.  Unit- 
ed BaUways,  243  Mo.  141,  147  S.  W.  788;  Wes- 
tervelt  v.  Transit  Co.,  Mo.  loc.  dt  344, 
121  S.  W.  114;  Hickman  v.  Union  Electric 
Light  &  Power  Co..  220  S.  W.  57% 

The  courts  In  modifying  Instmctioa  Na  4 
asked  1^  the  defendant  by  adding  the  words 
"unless  you  fnrOier  find  firom  the  evidence 
that  said  sheet  waa  caused  to  fall  In  part  by 
the  negligence  ot  defendant  In  fumbdilng  un- 
safe hooks  if  any,"  conformed  It  to  the  doc- 
trine stated  In  this  paragraph,  and  committed 
no  error,  as  it  would  have  done  had  It  glvai 
the  instntctlon  as  asked.  We  think  the  case 
was  well  submitted  npon  the  evldoice  pro- 
duced by  both  parties  without  error  against 
the  defendants. 

Seeing  no  error  against  the  defendants,  or 
elthe**  of  them,  in  the  record,  the  jadgracnt  of 
the  Ja<^cson  county  drcuit  court  Is  aflBrmed. 

^tALL  and  BAOLAMD.  00.,  omcur. 

PER  CURIAM.    The  foregoing  opinion  of 
BROWN,  C,  Is  adopted  as  the  opinlcxt  of  the  ' 
court 

WOODSON,  P.  J,,  concurs. 
QBAYBS  and  JAMiES  T.  BLAIR,  JJ«  con- 
cur in  the  result 

ELDER,  3^  not  sitting. 
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ANDERSON  v.  KANSAS  CITY  RYS.  CO. 
•tal.  (No.  22117.) 

(Supreme  Coart  <rf  Miaaonri,  DividoD  No.  1. 
Jane  8,  1021.  Rehearinf  Denied  July  11, 
1921.  Motion  to  Tranefer  to  Court  in  Banc 
Oremiled  Jul^  23,  1821.) 

1.  Carriers  «s>3I6(l)— Owtrlat  of  rm  Ipsa 
to^Mltur  stat«4. 

Under  the  nde  of  res  ipsa  loquitur,  wbere 
a  vehicle  or  convej^nce  is  shown  to  be  under 
the  control  or  management  of  a  carrier,  or  his 
servants,  and  the  accident  is  such  as  under  an 
ordinary  coarse  of  things  does  not  happen  if 
those  who  have  sutA  management  use  proper 
care,  the  happening  of  the  accident  affords  rea- 
sonable evidence,  in  the  absence  of  explanation, 
that  it  arcwe  from  a  want  of  proper  care. 

2.  Carriers  ®=9302(3)— Bound  to  keep  eatch 
holding  door  open  In  good  condition. 

Where  an  interurban  ear  equipped  with  an 
automatic  spring  device  to  keep  a  door  open 
was  operated  with  the  door  open  while  the  car 
was  in  motion,  it  was  the  duty  of  the  carrier 
to  keep  the  eatdi  or  spring  in  good  condition. 

3.  Carriers^93l7(jt)— Cloning  of  door  M4  t* 
raise  Infornm  that  catdi  waa  defsothre. 

That  a  door  of  an  Intemrban  ear  equipped 
with  an  automatie  catch  or  spring  to  keep  the 
door  open  dosed  on  a  passenger's  hand  spoke 
for  itself,  and  raised  an  inference  that  the 
catch  was  defective,  though  there ,  was  testi- 
mony that  after  the  aeddent  the  conductor  ex- 
amined the  eatdi  and  found  it  In  good  condi- 
tion. 

4.  EvMoBoe  ^s»58S— JniY  nay  rofosa  to  bellevo 
witaessaa. 

It  is  within  the  exduslve  province  of  the 
jury  to  paas  upon  the  credibility  of  the  vitness- 
m,  and  it  may  refuse  to  believe  any  witness  or 
witnesaes. 

5.  Carriers  «=:»337— Passenger  plating  hand  on 
door  Jamb  ta  steady  herself  not  gnilty  of 
eeirtrflHrtory  negllgenea  as  mattar  of  law. 

A  passenger  on  an  intemrban  ear  having  a 
vestibule  in  the  center,  with  swinging  doors 
communicating  with  back  and  forward  compsrt- 
menta,  was  not  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  placing  her  hand 
against  the  door  jamb  and  immediately  behind 
the  rear  of  the  door  to  steady  herself  while 
alighting,  preventing  a  recovery  for  injuries  to 
her  hand  from  the  closing  of  the  door. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; WlUard  P.  Hall,  Judge. 

Action  by  'William  J.  Anderson  against  the 
Kansaa  City  Railways  Company  and  others. 
From  an  order  granting  a  motion  for  a  new 
trial,  defendants  appealed  to  the  Kansas 
City  Court  ot  Appeals,  which  affirmed  the 
Judgment  and,  on  motion  for  rehearing,  certl* 
fied  the  case  to  the  Supreme  Court  Af- 
firmed. 
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L.  T.  Dryden,  of  Independence,  and  Coop- 
er, Xeel  &  Wright,  of  Kansas  City,  for  ap- 
pellants. 

C.  W.  Prince,  B.  A.  Harris,  J.  N.  Beery, 
and  J.  K  Westfnll,  all  of  Kansas  City,  for 
respondent 

Statement 

WOODSON,  P.  J.  The  plaintiff  brought 
this  suit  In  the  circuit  court  of  Jackson  coun- 
ty against  the  defendants  to  recover  $3,500 
damages  for  loss  of  services  and  the  society 
of  his  wife,  caused  by  personal  ihjuries  in- 
flicted upon  her  through  the  alleged  negli- 
gence of  the  defendants. 

The  trial  resulted  In  a  verdict  and.  Judg- 
ment In  favor  of  the  defendant,  and  upon  a 
motion  for  a  new  trial  being  filed  the  court 
sustained  the  same,  and  from  the  order  sus- 
taining the  motion  the  defendants  duly  aj^ 
pealed  the  cause  to  the  Kansas  City  Court  ot 
Appeals,  which  latter  court  in  due  time  de- 
livered an  opinion  written  by  Bland,  J.,  in 
which  all  concurred,  affirming  the  Judgment 
of  the  circuit  court,  and'  upon  motion  for  a 
rehearing  being  filed  one  of  the  judges  dis- 
sented from  the  opliiion,  believing  It  was  In 
confiict  with  two  opinions  of  this  court, 
namdy,  Brown  t.  Ballroad.  266  Ha  622, 
1«5  S.  W.  1060,  and  Simpson  t.  Bi^way  Co., 
102  S.  'W.  730,  and  ccmsequenUy  ceartlfled  the 
cause  to  tbSa  court,  as  provided  fbr  by  the 
Constltatloik  of  this  state. 

Opinion. 

'We  have  very  carefully  read  tbe  opinion 
of  the  Court  of  Appeals  delivered  In  this 
case,  and  are  satisfied  that  tt  is  not  in  con- 
flict with  either  of  the  two  cases  mentioned. 
Tbe  opinion  of  the  Court  of  Appeals  is  as 
foilows: 

"This  is  a  suit  by  tbe  husband  for  the  loss 
of  the  society,  companionship,  etc.,  of  his  wife. 
The  facts  show  that  plaintiff's  wife  was  injured 
on  the  11th  day  of  March,  1017,  at  Hightfa 
street  and  Grand  avenue,  in  Kansaa  O^tj,  Mo., 
while  a  passenger  on  a  car  owned  and  operat- 
ed by  the  defendants.  The  car  was  an  inter- 
urban car  with  a  vestibule  in  tbe  center  there- 
of, with  swinging  doors  communicating  with 
back  and  forward  compartments  where  the  pas- 
sengers were  seated.  The  floor  of  the  com- 
partments was  abont  8  inches  above  the  vesti- 
bule. Tbe  car  in  question  was  stationary  and 
headed  south  on  Grand  avenue.  A  single  swing- 
ing door,  22  inches  wide,  standing  immediately 
to  the  rear  of  the  aisle  between  the  seats  in 
the  forward  compartment  the  aisle  being  24 
inches  wide,  was  hinged  on  the  west  side  of  the 
aisle  of  the  car  and  separated  the  compartment 
from  the  vestibule  platform  below.  The  car 
was  operated  with  this  duor  opened;  it  being 
fastened  back  and  inward  at  right  angles  to 
the  door  jamb  by  means  of  springs  attached  to 
the  bottom  of  the  door,  with  a  holder  attached 
to  the  car  to  which  the  springs  were  fitted. 
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catch  operated  automatically.  There  was 
«  baiKlbold,  about  48  iuchea  long,  io  the  vesti- 
bule attached  to  the  outside  wall  of  the  com- 
partment on  the  west  side,  and  within  2  or  3 
Indiea  of  the  door.  But  one  in  learisf  the 
compartment  vonld  not  see  this  handhold  un- 
less he  knew  it  was  there  or  looked  particu- 
larly for  it  If  one  knew  the  handhold  was 
there,  be  would  have  to  reach  out  and  around 
the  vestibule  in-order  to  get  hold  of  it.  It  was 
evidently  placed  there  to  assist  one  in  stepping 
up  from  the  vestibule  into  the  compartment. 

"After  the  car  stopped  about  15  people 
alighted  from  the  forward  compartment,  fol- 
lowed by  plaintiff's  wife,  a  woman  58  years  of 
age,  who  was  immediately  followed  by  3  or  4 
others.  She  had  In  her  right  hand  a  suitcase, 
and  when  she  reached  the  door  and  was  about 
to  step  down  to  the  restibale  platform,  in  or- 
der to  steady  herself,  she  placed  her  left  hand 
upward  against  the  door  jamb  and  immediately 
behind  the  rear  of  the  door,  whereupon  the 
door  instantly  dosed,  cnisliJng  her  finger  and 
mashing  it,  resulting  in  its  amputation.  The 
conductor  testified  that  after  the  accident  he 
examined  the  catch  and  found  it  in  good  con- 
dition. There  was  no  testimony  on  the  part 
of  plaintiff  to  deny  this  testimony  of  the  con- 
ductor. 

"The  petition  aUeged  the  relationship  of  car- 
rier and  passenger,  foBowed  by  a  chaise  of 
general  negligence.  Plaintiff,  tried  his  case  on 
the  rea  ipsa  loquitur  theory.  There  was  a  ver- 
dict and  judgment  for  the  defendants,  ^ain- 
tiff  filed  a  motion  for  a  new  trial,  which  the 
court  sustained,  assigning  no  reason  therefor, 
and  defendants  have  appealed. 

"The  court  refused  to  give  plaintiff's  instruc- 
tion No.  P-2,  which  covered  hia  res  ipsa  loqui- 
tur theory.  Ttiis  instruction  sought  to  tell  the 
jury  that.  In  the  absence  of  negligence  on  the 
part  of  plaintiff's  wife,  an  inference  of  negli- 
gence on  defendants'  part  was  raised  by  the 
dosing  of  the  door,  and  that  the  onus  was  up- 
on defendants  to  explain  the  occurrence  and 
that  they  were  not  gidlty  of  negligence.  Plain- 
tiff insists  that  the  facts  in  this  case  show  that 
this  is  a  res  ipsa  loquitur  case,  and  that  his  in- 
struction No.  P-2  should  have  been  given.  De- 
fendants insist  that  the  court  erred  in  grant- 
ing a  new  trial  for  the  reason  that  there  was 
no  error,  and,  in  addition,  that  their  demurrer 
to  the  evidence  should  have  been  sustained,  be- 
cause, first,  the  case  is  not  a  res  ipsa  loquitur 
case  and  defendants  were  not  shown  to  have 
been  guilty  of  any  negligence;  second,  that 
plaintiff  was  guilty  of  contributory  negligence 
as  a  matter  of  law. 

"in  We  think  that  this  was  a  res  ipsa  loqui- 
tur case.  The  rule  is  said  to  be  brought  into 
play  '  •  *  «  where  the  vehicle  or  convey- 
ance is  shown  to  be  under  the  control  or  man- 
agement of  the  carrier  or  his  servants,  and  the 
accident  is  such  as  under  an  ordinary  course 
of  things  does  not  happen,  if  those  who  have 
the  management  use  proper  core,  it  affords 
reasonable  evidence,  in  the  absence  of  explana* 
tion  by  the  defendant,  that  the  accident  arose 
from  want  of  proper  care.*  Madden  v.  Mo. 
Pac.  Ry.,  QO  Mo.  App.  666,  677.  The  rule  ia 
said  to  be  applicable  if  the  injury  is  shown  to 
have  been  produced  *by  the  breaking  down  or 
failure  of  the  carrier's  vehide,  roadway,  or 


other  physical  appliances.'  Dougher^  t.  Ifo. 
Pac.  Ry.,  9  Mo.  App.  478,  480. 

"[2,  3]  The  door  which  dosed,  injuring  plain- 
tiff's wife,  was  equipped  with  an  automatic 
apting  device  to  keep  the  door  open.  At  the 
time  of  the  Injury  it  was  not  performing  its 
function  as  a  door,  as  the  conductor  testified 
that:  *It  stands  open;  we  keep  them  open;  it 
had  been  fastened.  Q.  It  stands  open  during 
the  trip?  A.  Yes,  sir.'  It  was  the  duty  «f 
the  defendants  to  keep  the  automatic  catch  or 
spring  in  good  condition.  The  ear  was  not 
in  motion,  and  no  explanation  appears  in  plain- 
tiff's case  OS  to  how  the  door  came  to  dose. 
Under  ordinary  circumstances  the  door  would 
not  likely  have  dosed.  The  fact  that  it  did  not 
perform  its  function  at  the  time  it  dosed  upon 
the  hand  of  plaintiff's  wife  speaks  for  Itself  and 
raises  an  inference  that  it  was  defective.  Odi 
v.  M.,  K.  Sc  T.  Ry.  Co,  130  Mo.  27,  51,  52,  81 
S.  W.  962,  36  L.  R.  A.  442;  Jorden  v.  Rail- 
road. 122  Mo.  App.  S30,  386.  386,  99  8.  W.  492; 
McCarty  v.  Ry.  Co..  105  Mo.  App.  B96,  80  S. 
W.  7;  Lemon  v.  Chanslor,  68  Mo.  340,  30  Am. 
Rep.  799;  Jenkins  v.  L.  &  N.  R.  Co.,  104  Ky. 
673,  47  S.  W.  761;  Carroll  v.  O.  B.  R.  Co., 
99  Wis.  899,  75  N.  W.  176,  67  Am.  St  Rep. 
872;  White  v.  Boston  ft  Albany  Rd.,  144  Mass. 
404, 11  N.  B.  552;  Horn  v.  New  Jersey  Steam- 
boat Co.,  23  App.  Div.  302,  48  N.  T.  Supp.  348; 
Cramblet  v.  Chi.  &  N.  W.  Ry.  Co.,  82  III.  App. 
542;  Weir  v.  Union  Ry.  Co.,  112  App.  Div. 
109,  98  N.  T.  Supp.  268;  Chicago  City  Ry.  Co. 
V,  Carroll,  102  lU.  App.  202;  Allen  v.  United 
Traction  Co.,  67  App.  Div.  363,  73  N.  Y.  Supp. 
737. 

"[4]  Defendant  has  cited  two  cases,  where 
the  facts  seem  to  be  in  many  features  like  the 
facts  in  the  case  at  bar.  These  coses  are 
Christensen  v.  Oregon  Short  Line  Ry.  Co.,  35 
Utah,  137,  99  Pac.  676.  20  L.  B.  A.  (N.  S.) 
255,  18  Ann.  Cas.  1169,  and  Oosr  v.  Northern 
Pac.  By.,  48  Or.  439,  87  Pac  149.  Plaintiff 
was  denied  recovery  in  those  cases  for  the  rea- 
son that  defendant's  evtdetace  tended  to  show 
that  after  the  injury  the  catch  was  enmined 
and  found  to  be  in  good  condition.  Howover,  it 
would  seem  that  in  both  eases  there  was  no 
positive  evidence  that  the  door  was  pushed  back 
where  it  would  be  securely  fastened  by  the 
catch,  if  a  good  one.  There  was  evidence"  in 
this  case,  as  already  stated,  that  defendants 
kept  the  door  opened  and  caught  back  all  the 
time  the  car  was  in  use.  The  conductor's  sta- 
tion was  in  the  vestibule.  He  stood  practical- 
ly at  the  door  itself,  and  It  must  have  been  un- 
der his  eye  practically  all  the  time.  It  was 
held,  under  the  evidence  in  those  cases,  that 
the  inference  of  nesligence,  if  any,  arising  from 
the  closing  of  the  door,  was  overcome,  as  a 
matter  of  law,  by  defendants'  evidence.  This 
is  not  the  rule  in  this  state.  Under  our  deri- 
sions it  is  within  the  exclusive  province  of  the 
jury  to  pass  upon  the  credibility  of  the  wit' 
nesses,  and  it  may  refuse  to  believe  any  wit- 
ness or  witnesses.  Simpson  v.  C,  B.  I.  &  P. 
Ry.  Co.,  192  S.  W.  739.  741,  742;  Brown  T. 
RaUroad,  256  Mo.  S22. 165  S.  W.  1060;  Wolven 
V.  ^ringfield  Traction  Co..  143  Ho;  App.  643, 
128  S.  W.  512;  HeUer  v.  O.  &  A.  Bd.  (App.) 
209  S.  W.  567,  569;  Schroeder  v.  C.  &  A.  By. 
Co.,  108  Mo.  322,  18  S.  W  1094,  18  U  a  A. 
827;  Wolff  T.  OampbeU,  110  Mo.  lUk  Id  & 


Digitized  by  Google 


Ho.) 


BtCXi  T.  KANSAS  CITT  BTS.  00. 
(»s  S.W.) 


W.  62;  Eenn^  t.  K.  O.  P.  ft  O.  Rd.  Co..  79 
Mn.  App.  204,  206,  20T;  Cral^r  United  Rjb. 
Co.,  ITS  Mo.  App.  616,  626,  158  S.  W.  890; 
Bate  T.  Harrcy  (App.)  195  S.  W.  571.  The 
otber  casei  dted  bj  the  defendantB  are  dear- 
ly not  in  point. 

"{5]  There  is  no  merit  in  defendanta'  conten- 
tioD  that  plaiDtitTa  wife  was  gnilty  of  contribu- 
tory negligence  aa  a  matter  of  law.  Cleveland, 
Gindnnati.  C.  &  St  L.  By.  t.  Hadley,  170  Ind. 
204,  82  N.  B.  102S,  84  N.  £.  13,  16  L.  B.  A. 
(N.  8.)  627. 16  Ann.  Caa.  1;  Wood  t.  N.  Y.  a 
ft  H.  By.  Co.,  109  App.  Div.  770.  96  N.  Y. 
Supp.  419;  Larson  t.  Boston  Blev.  Ry.  Co., 
212  Mass.  262,  98  N.  B.  1048;  Goldweber  t. 
N.  Y.  Conaol.  Ry.  (S«p.)  178  K.  Y.  Snpp.  470. 
[The  Supreme  Court  adds  the  following  case  to 
the  ceaes  dted:  Lafferty  v.  Kansas  City  Casu- 
alty Co.,  229  S.  W.  750.] 

"From  what  we  have  aaid  it  follows  that 
plaintififs  instruction  No.  P-2  should  have  been 
given,  and  the  court  properly  auatained  the  mo- 
tion for  a  new  trial. 

*7he  judgment  is  afflrmed.  AH  concnr." 

In  adopting  the  opiDlon  of  the  Kansas 
City  Court  of  Appeals  as  the  opinion  of  this 
conrt,  we  wish  to  add  that  if  the  door  of  the 
car  that  injured  the  plaintiffs  wife's  band 
had  the  catch  at  the  bottom  thereof,  and  was 
In  perfect  working  order,  as  the  defendants' 
evidence  tended  to  show,  then  the  Inference 
must  be  drawn  that  the  car  was  being  negli- 
gently run  and  operated  without  the  door 
being  fastened  by  the  catch;  for,  had  It  been, 
it  would  have  been  a  physical  Impossibility 
for  it  to  have  slammed  and  caught  the  plain- 
tlfTs  wife's  Angers. 

For  the  reason  stated,  the  Judgment  of 
fbe  drcult  court  is  affirmed. 

All  concur ;  GRAVKS,  J.,  In  separate  opln- 
lon*  In  which  WOODSON,  P.  concurs. 

GRAVES,  J.  I  think  the  Court  of  Appeals 
opinion  is  correct  in  holding  that  a  new  trial 
might  have  been  properly  granted  upon  the 
failure  to  give  plalntiBTa  instruction  No.  2. 
which  presented  her  case  upon  the  res  Ipsa 
loquitur  doctrine.  In  other  words,  I  agree 
to  the  opinion  of  fliat  court.  As  the  car  was 
standing  and  not  moving  at  the  time  of  the 
accident,  I  do  no  concur  In  the  remarks  add- 
ed at  the  end  of  the  opinion.  I  therefore 
concur  in  so  fat  aa  our  o^nlmi  adtqpts  the 
opinion  of  tibe  Cbnrt  of  Appeals. 

The  last  remarka  at  mj  Brother  might 
lead  to  the  view  that  the  car  was  running  at 
the  ttane  of  the  acddent,  whilst  as  a  fact  a 
number  of  passengers  had  left  the  compart- 
ment (the  car  being  at  a  standstilQ  before 
plaintKfa  wife  reached  the.  door,  and  s«m 
few  were  following  her.  Up  to  the  time  she 
reached  0ie  ^r  the  testening  seems, to  have 
performed  its  function,  but  as  eAie  passed 
through  the  opening  of  the  door,  tor  some 
reason  not  explained,  the  dom  closed  and 
caught  her  fingers.  It  Is  suggested  that  the 
following  passengers  may  have  pushed  the 


door,  but  of  this  there  is  a  gnestlon. 
cur  as  aforesaid. 
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WOODSON,  P.  J.,  concurs  In  these  Tiews 
also. 


HILL  V.  KANSAS  CITY  RYS.  CO. 
(No.  22128.) 

(Supreme  Court  of  BQssourl,  Dlvidom  No.  1. 
July  11,  1821.) 

1.  Negligeico  «=»l03>/2— Law  of  forum  appit- 
-  oaJile  to  actios  for  lajury  ooourriag  Is  aa« 

other  state  founded  on  oonimon  law. 

In  an  action  for  an  injury  occurring  in  an- 
other state,  founded  on  common-law  negli- 
gence, wliere  defendant  invokes  no  law.  of  such 
other  state,  the  case  Is  properly  tried  under 
the  rules  of  negligence  of  the  forum. 

2.  Street  railroads  <9b»I  17(35)— Neoligenee  sa* 
der  hsmanltarian  nils  held  for  Jury. 

In  an  action  for  Injuries  to  a  child  run 
over  by  a  street  car,  evidence  held  sufficient  to 
take  the  case  to  the  Jury  under  the  humanita- 
rian rule. 

3.  Negligence  €=9l  19(1)— Reoovery  stay  be  had 
on  hufflanlterian  rule  alone. 

The  negl^ence  covered  by  the  humanitarian 
rule  may  be  pleaded  with  other  acts  of  negli- 
gence in  a  single  count  of  a  petition,  and  plain- 
tiff may  abandon  all  other  alleged  negligence. 

4.  Street  railroads  «=9l03(I)— Hnmaaltarlaa 
rule  stated  to  avert  Injury. 

Under  the  humanitarian  rule.  If  the  opera- 
tor of  a  car  sees  one  in  peril  and  oblivious 
thereto,  he  Is  required  to  use  any  and  all 
means  at  his  hand  to  avert  the  injury  of  such 
person,  by  stoppliv  his  car,  if  he  can,  or.  if 
not,  by  8la(Aening  Its  9pv^  or  by  soun^Uig 
a  warning. 

5.  Street  railroads  <S=»1 18(15)— Instroetloa  on 
hamanltarian  mle  held  sofllolent. 

In  an  action  for  Injuries  from  being  run 
over  by  a  street  car,  In  which  the  allegations 
in  the  petition  aa  to  the  failure  of  defendant's 
motorman  to  stop  the  car,  slacken  its  speed, 
and  give  warning  were  In  the  diajnuctiva,  an 
instruction  so  pladng  them,  though  It  left 
out  of  consideration  tiie  slackening  of  speed, 
was  not  error,  where  plaintiff  submitted  her 
case  on  the  humanitarian  rule  alone;  it  being 
unnecessary  that  the  Jury  find  all  three  of  the 
things  specified  in  the  petition. 

6.  Appeal  and  amr  «S9»I052(4)— SMtalalng 
objeotlon  to  qualMoatloa  of  witness  aasnot 
be  urged,  where  he  later  quidMad  aad  tastl- 

fled. 

In  an  action  against  a  street  railway  com- 
pany for  personal  Injuries,  where  plaintHTs 
counsel,  after  the  court  sustained  an  objection 
to  the  testimony  of  a  witness  as  to  the  speed 
of  the  car  on  the  ground  he  bad  not  shown 
himself  qualified  to  testify  thereto,  qoallfled 
the  witness,  whereupon  he  testified  as  to  the 
speed  without  further  objection,  the  question 
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as  to  the  admissibility  of  such  testimony  can- 
not be  urged  on  appeaL 

7.  Witnesses  <g=246(l )— Where  witnees  testl- 
fled  plaintiff  hultated  on  track,  oourt  could 
ask  whether  sho  stopped  on  track. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries,  where  a  witness 
testified  that  plaintiff  hesitated  while  crossing 
the  track  in  answer  to  a  question  as  to  wheth- 
er she  stopped,  and  that  he  tbonght  she  was 
standing  still  when  his  view  was  shut  off  as 
the  car  approached  her,  the  court  did  not  err 
in  asking  the  witness  if  plaintiff  stopped  when 
she  got  on  the  track  and  which  way  she  was 
facing  when  she  stopped;  the  testimony  exam- 
ined as  a  whole  indicating  that  tiie  witness 
meant  that  she  stopped  ftt  least  for  a  shorf 
time. 

8.  Witnesses  <|=3389— Written  oontradlctory 
statement  held  admissible,  though  denied  at 
trial. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries,  the  introduction  of 
a  written  statement  by  a  witness  tending  to 
contradict  his  testimony  was  not  error,  thoDgh 
be  denied  the  Btatement  and  signature  were 
bis.  where  he  signed  his  name  on  a  paper  and 
the  two  signatures  were  compared  by  the  jury, 
and  another  witness  testified  that  before  the 
trial  he  had  admitted  the  Btatement  and  signa- 
tare  were  his. 

9.  Appeal  and  error  «=9l046(5)— Court's  mis- 
conduct In  examination  of  witnesses  to  get 
at  real  Issues  herd  Insufflclent  for  r»¥ersal. 

Misconduct  of  the  court  in  the  manner  of 
examining  witnesses  held  Insufficient  for  a  re- 
versal of  the  judgment,  where  the  conduct  of 
counsel  was  such  as  to  irritate  a  court  trying 
to  get  at  the  real  issue  and  facts. 

10.  Appeal  aui  error  ^»1003— Vardlot  not  re- 
viewed beoause  aBeiust  weight  of  evMam,  If 

.  wibstaotial  ovldenoa  t«  support  It 

The  weight  of  the  evidence  being  for  the 
trial  court,  if  there  is  substantial  evidence  to 
support  the  verdict,  the  appellate  court  will 
not  review  the  evidence  to  determine  its  weight. 

11.  Damages  ^954— lastruotlen  allowing  dam- 
ages for  mental  anguish  resulting  from  cut- 
ting off  parts  of  left  arm  and  foot  and  two 
toes  of  right  foot  aid  breaking  third  toe 
thereof  not  error. 

In  an  action  for  injuries  from  being  run 
over  by  a  street  car,  where  plaintiff's  left  arm 
was  cut  off  just  below  the  elbow,  her  left  foot 
back  to  the  heel,  and  the  big  toe  and  the  one 
next  to  it  of  the  right  foot  were  cot  off,  and 
the  third  toe  was  broken  and  bent,  an  instruc- 
tion that  plaintiff  could  recover  for  mental  an- 
guish suffered  and  likely  to  be  suffered  as  a 
direct  result  of  such  injuries  was  not  error; 
mental  anguish  being  distinguishable  from  mere 
pain,  and  the  condition  for  its  production  re- 
maining through  life. 

(2.  Evidonoe  ®=>80( I )— Instruction  allowing 
damages  for  Impaired  ability  to  earn  money 
Mftor  beoomtng  of  legal  age  not  erroneous, 
though  Injuries  ooourred  In  another  state; 
preeumptlon  being  law  of  foran  tan*  as 
that  of  such  state. 
In  an  action  against  a  street  railway  com- 
pany for  personal  Injuries  occurring  In  another 


state,  an  instruction  authorising  the  jury  to 
allow  the  plaintiff,  a  girl,  to  recover  for  im- 
paired ability  to  earn  money  "after  she  became 
of  legal  age,"  was  not  erroneous;  the  pre- 
sumption being  that  the  law  of  the  forum  as  to 
leKal  ago  la  the  same  as  that  of  the  state  in 
which  the  injury  occurred. 

Appeal  from  Olnmtt  Oonrt.  Jackson  Coun- 
ty; Harris  Boblnson,  Judge. 

Action  by  Irene  Marie  Hill,  pro  ami. 
against  the  Kansas  City  BaUways  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Chaa.  N.  Sadler  and  B.  B.  Ball,  both  of 
Kansas  City,  for  appellant. 

Atwood,  Wlckersham,  HIQ  A  Popbam,  of 
Kansas  Olty,  tor  resiiondenL 

GRAVES,  J.  Irene  Harle  HUl,  a  negro  sirl 
some  five  years  old  at  the  time  of  the 
accident  which  occasitmed  her  injuiy,  aaes 
through  her  next  frlaid  for  damages  alleged 
to  have  been  occasioned  by  the  negligence  of 
defendant's  predecessor  In  title  to  the  street 
railway  property  now  operated  by  deCbadanL 
Defendant  w^a  the  pnrebasor  at  a  recdrei^ 
ship  and  foredosure  sale  pf  -the  v^opertj. 
The  injury  occurred  whilst  the  railway  prop- 
erty was  In  the  hands  of  receivers,  tmt  no 
point  is  made  as  to  the  liability  of  this  de- 
fendant if  its  predecessor  In  title  or  the  re- 
ceivers were  liable.  So  the  case  proceeded 
as  if  the  Instant  def«idant  had  been  the  own- 
er and  <q?erator  of  the  street  railway  pn^ier- 

at  the  time  of  the  acddent.  The  accident 
occurred  Jime  16,  1916,  at  7:30  p.  m..  In  the 
state  of  Kansas,  near  the  Intersection  of 
Qulndaro  boulevard  and  Seventh  street.  In 
Kansa?  City,  Kan.  There  was  a  double-track 
street  railway  in  Qulndaro  boulevard.  The 
negligence  charged  is  thus  stated  In  the  petl- 
Uoq: 

"Plaintiff  states  that  the  said  receivers  and 
their  agents  and  servants  in  charge  of  said  car 
were  careless  and  negligent,  in  that  they  failed 
to  give  plaintiff  any  warning  signala  of  the  ap- 
proadi  of  said  car  to  her  and  to  said  intersec- 
tion, and  in  that  they  were  negligently  operat- 
ing said  car  without  keeping  proper  or  reason- 
ably sufficient  lookout  ahead,  and  without  luving 
or  keeping  same  under  proper  and  reason- 
able control.  Plaintiff  further  says  that  those 
in  charge  of  said  car  were  further  negligent, 
in  that  they  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  plaintiff  upon  said  track, 
or  so  near  the  same  and  in  such  position  as 
that  she  was  in  a  position  of  danger  and  peril 
from  the  approach  of  said  ear.  In  time,  by  the 
exercise  of  ordinary  care,  under  the  conditions 
then  existing,  and  with  the  use  of  the  appli- 
ances at  band,  to  haye  stopped  said  car,  slack- 
ened the  speed  thereof,  or  have  warned  plain- 
tiff of  the  approach  thereof,  and  thereby  have 
avoided  injuring  Iier,  all  of  which  they  negil- 
genUy  and  carclrssly  failed  to  do. 

"Plaintiff  further  states  that  as  a  direct'and 
proximate  result  of  the  negligent  and  Mrelesa 
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acta  and  ondirioiiB  of  thMe  in  diarge  of  aaid 
car,  as  above  deacribad,  all  of  aaid  acts  and 
omissions  acting  seTerall;  and  concurrently 
with  each  other,  she  was  struck,  run  over,  and 
injured  by  said  car,  at  said  time  and  place, 
injuring  her  in  tlie  foUowinr  manner  and  par- 
ticulars, to  wit." 

The  answer  was  a  aitople  general  denial. 
PlaintlfT  bad  a  rerdlct  tm  $10,000,  and 
from  a  judgment  ent(>red  tbereon  the  def«id^ 
ant  has  appealed.  There  are  some  fire  or 
atx  assignments  of  wror,  which,  with  the  rel- 
evant facts,  will  be  noted  In  the  course  of 
the  <vlnlon. 

L  It  la  first  urged  that  the  demurr»  to 
the  erfdenoe  should  have  been  sustained, 
Thta  InslsteDce  has  several  subdlTl^oos  In 
the  brief,  stated  thus: 

**(a)  The  petition  falls  to  state  facta  anffl- 
cfent  to  constitnte  a  cause  of  action  against 
defendant. 

"(1)  This  accident  occnrred  In  Kansaa; 
therefore  the  laws  of  Kansas  govern. 

"(b)  The  evidence  did  not  justify  a  sub- 
mission of  this  cane  to  the  jury  tinder  the  alle- 
gations of  the  petition." 

When  bolted  down,  there  ate  but  two  real 
queatloiis  nlsed  In  the  fw^ing,  1  e.:  (1) 
The  aeddoit  having  occurred  in  Kani^s,  it 
la  governed  by  the  Kansas  law,  and,  being 
so  governed,  we  cannot  presume  that  the 
common  law  edsts  in  IDinsas;  and  (2)  that 
Om  evldoice  failed  to  show  liability. 

[11  As  to  the  first  proposition,  supra,  it 
must  be  conceded  that  the  action  Is  found- 
ed upon  common-law  negUgrace,  as  distin- 
guished from  statutory  or  ordinance  ne^- 
goice.  The  petition  pleads  no  statute  or  or- 
dinance. It  states  a  cause  of  action  under 
our  general  law  of  negligence.  The  defend- 
ant InvotEed  no  law  of  Kansas,  statutory  or 
otherwise.  In  such  situation  the  case  was 
properly  tried  under  our  rules  of  negligence. 
Lyons  V.  Ballroad,  258  Mo.  loc.  dt.  150.  151. 
161  S.  W.  727.  Ann.  Caa.  1915B,  608.  In  the 
I/yons  Case  we  discussed  both  the  Matbtcson 
Case,  210  Mo.  542,  118  S.  W,  9,  and  the  New- 
lin  Case,  222  Mo.  375,  121  S.  W.  125,  relied 
upon  by  the  appellant  in  his  brief.  We  can 
add  nothing  to  what  was  said  in  Lyon's  Case. 
The  action  there  was  bottomed  upon  common 
negligence,  as  In  this  case.  The  answer  tbere 
was  a  general  denial,  as  In  the  Instant  case. 
We  then  said: 

"In  such  case,  unleBs  defendant  properly  In- 
Tokes  the  laws  of  the  sister  state,  the  law  of 
Miasoarl  is  to  be  applied." 

So  say  we  In  the  case  before  us.  As  to 
whether  the  evidence  on  the  part  of  the 
plaintiff  made  a  case  tinder  our  lav,  we  take 
next. 

[1]  II.  That  there  was  evidence  to  take 
this  case  to  the  jury  under  the  humanitarian 
rule  we  have  no  doubt.  The  main  Instruc- 
tlim  for  the  plaintiff,  whilst  verbose  and  leng- 
thy, places  her  case  ugoa  the  bomanltarian 


rute.  Tlie  little  girl  and  her  brother  had 
gone  to  a  water  fountain  near  the  street  In- 
tersection. After  slotting  watw  at  this  foun- 
tain they  started  to  retrace  their  steps 
toward  the  north  or  nortfarast  across  the 
double  railway  tracks.  Upon  reaching  the 
trades  upon  which  east-bound  cars  ran,  the 
plalntllT  dropped  a  penny,  and  was  looking 
for  It  at .  the  time  the  east-bound  car  ap- 
proached. The  broths-  was  ahead,  and  had 
reached  the  track  upon  \chiQh  west-bound 
cars  ran,  when,  bearing  an  exclamation  from 
the  sister,  he  turned  and  saw  her  looking  for 
the  penny,  and  "boUowed"  at  her,  but  she  be- 
came confused  and  did  not  get  off  the  track. 
He  says  the  car  was  50  feet  away  from  her 
when  he  turned  around.  He  further  says 
that  the  motorman  was  talking  to  some  per- 
son and  not  looking  ahead.  Other  witnesses 
say  that  the  little  girl  was  on  the  track  In 
clear  view  of  the  motorman  for  at  least  75 
feet  They  likewise  corroborated  the  broth- 
er as  to  the  motorman  being  engaged  in  c^- 
versatlon.  There  was  ample  evidence  that 
at  the  rate  of  speed  shown  the  car  could  have 
been  stopped  In  very  much  less  than  50  feet ; 
one  witness  placing  It  as  low  as  15  feet.  So 
also  there  Is  evidence  that  no  gong  was 
sounded  or  other  notice  given  to  the  child. 
The  facts  sufBced  to  take  the  case  to  the  Ju- 
ry, and  it  then  became  the  province  of  the 
jury  to  determine  the  credibility  of  the  wit- 
nesses detailing  the  foregoing  facts.  The 
demurrer  was  properly  overruled  nptm  both 
the  questions  urged  by  appellant. 

[3-B]  in.  The  further  point  made  is  this 
couched  in-  Qie  brief: 

"Where  petition  charges  two  or  more  con- 
current negligent  acts  combined  caused  the  in- 
jury, all  must  be  proven  to  entitle  plaintiff  to 
recover." 

The  point  Is  not  clear  to  us  In  view  of  the 
record.  The  petition,  after  stating  some  oth- 
er acts  of  negligence,  thus  pleads  the  tuunan- 
itarlan  rule: 

"Plaintiff  states  that  the  said  receivers  and 
their  agents  and  servants  in  charge  of  said  car 
were  careless  and  negligent.  In  Oiat  they  fail- 
ed to  give  plaintiff  any  warning  signals  of  the 
approach  of  said  car  to  her  and  to  aaid  inter- 
section, and  in  that  they  were  ne^igently  oper- 
ating said  car  without  keeping  prefer  or  rea- 
sonably sufficient  lookout  ahead,  and  without 
having  or  keeping  some  under  proper  and  rea- 
sonable control.  Plaintiff  further  says  that 
those  In  charge  of  said  car  were  further  negli- 
gent, in  that  they  saw,  or  by  the  exercise  of 
ordinary  core  could  have  seen,  plaintiff  upon 
aaid  track,  or  so  near  the  same  and  in  such 
position  as  that  she  was  in  a  position  of  dan- 
ger and  peril  from  the  approach  of  safd  car, 
in  time,  by  the  exercise  of  ordinary  care,  under 
the  conditions  then  existing,  and  with  the  use 
of  appliances  at  hand,  to  have  stopped  said  car, 
slackened  the  speed  thereof,  or  have  warned 
plaintiff  of  the  appr<wch  thereof,  and  thereby 
have  avoided  injuring  her.  all  of  which  th«y 
atglisently  and  carelessly  tailed  to  do. 
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"Plaintiff  farther  states  that  as  a  direct  and 
proximate  result  of  the  negligent  and  careless 
acts  and  omissions  of  those  in  charge  of  said 
car,  as  above  described,  all  of  said  acts  and 
omissions  acting  severally  and  concurrently 
with  each  other,  she  was  struck,  run  over,  and 
Injured  by  said  car,  at  said  time  and  place,  in- 
Jaring  her  hi  the  following  manner  and  particu- 
lars, to  wit." 

We  have  so  often  mled  that  the  tiegUgence 
covered  by  the  humanitarian  rule  may  be 
pleaded  with  othtr  acts  of  negligence  In  the 
single  couftt  of  a  petition,  and  that  a  plaiotlfC 
may  abandon  all  other  alleged  negligence 
and  recover  upon  the  negligence  which  Is  cov- 
ered by  the  humanitarian  rule,  that  citation 
of  authorities  would  be  superfluous.  In  this 
case  the  plaintiff  chose  to  submit  her  case 
upon  the  humanitarian  rule,  although  the  in- 
struction is  cumbersome.  The  allegations  In 
the  petition  as  to  stopping  the  car,  slacken- 
tag  the  speed  of  the  car,  and  giving  warn- 
ing are  all  In  the  disjunctive,  and  the  In- 
smictlon  so  placed  them;  but  the  Instruc- 
Hon  leaves  out  of  consideration  the  slacken- 
ing of  the  speed  of  the  car.  The  concluding 
portion  (flC  the  Instmctlon  reads: 

"And  that  the  operator  of  said  car  saw,  or 

by  the  exercise  of  ordinary  care  could  have 
seen,  plaintiff  in  such  position  of  danger  and 
peril,  if  any,  and  could  by  the  exercise  of  ordi- 
nary care  have  known  all  of  the  above  facts,  if 
you  so  And  such  to  be  the  facts,  in  time  there- 
after, by  the  exercise  of  ordinary  care  and  by 
the  use  of  the  means  at  hand  ana  wiib  safety  to 
said  car  and  those  aboard  same,  to  have  stop- 
ped said  ear  or  warned  plaintiff  of  the  approach 
thereof,  if  yon  so  find,  sad  could  tjiereby  have 
prevented  injuring  her,  if  you  so  &id,  and  that 
the  operator  thereof  falla  to  exercise  ordinary 
care  to  stop  said  car  or  give  reasonable  warn- 
ing of  the  npproach  thereof,  if  you  so  find,  after 
he  knew  (if  you  so  find  he  did),  or  by  the  ex- 
ercise of  ordinary  care  could  have  known  (if 
you  so  find  be  could),  that  plaintiff  was  in  such 
danger  and  peril,  if  any,  as  above  set  out,  and 
that  by  such  failnre,  if  any.  such  operator  was 
thereby  negligent,  if  yon  so  find,  and  that  as  a 
direct  result  of  sncb  negjigenee.  If  any,  said 
car  struck  plaintiff  and  she  was  thereby  injured, 
IP  you  so  find,  'then  your  verdict  must  be  for 
plalntifl." 

The  previous  portion  of  the  Instruction  had 
required  the  jury  to  find  that  plaintiff  was 
upon  the  track  and  was  oblivious  to  hCT 
danger,  and  had  defined  the  duty  of  defend- 
ant under  such  circumstances.  Undra*  these 
pleedluKs  (so  far  as  the  humanitarian  nile 
is  concerned),  the  instruction  did  not  have  to 
require  the  jury  to  find  all  three  of  the  things 
specified  (n  the  portion  of  the  petition  quoted 
supra.  The  instruction  left  out  the  matter 
of  elackening  speed.  It  might  have  included 
it,  because  there  was  evidence  tending  to 
show  no  slackening  of  speed  until  the  child 
was  struck,  but  there  was  no  error  in  leaving 
that  matter  out  The  instruction  might  have 
left  out  both  the  matters  of  slackening  speed 
and  fiillure  to  stop,  and  aubmltted  on  the 


single  matter  of  failure  to  warn.  In  Hlnse- 
man  v.  Railroad.  182  Mo.  loo.  dt  628,  ta  S. 
W.  1137,  Valllant,  J.,  said: 

"If  the  engineer  saw  the  man  In  a  position 
of  danger,  apparently  inattentive  to  the  ap- 
proaching train,  and  ii,  with  the  means  at  hand, 
by  the  exercise  of  ordinary  care,  he  could  have 
given  him  timely  warning,  yet  neglected  to  do 
so,  then  the  case  falls  within  the  exception  to 
the  rule  that  a  plaintiff  cannot  recover  if  his 
own  negligence  has  contributed  to  his  injury." 

See,  also,  Cjtxon  r.  Transit  Co.,  SOS  Mo. 
loc.  elt  719,  104  S.  W.  100,  and  cases  therein 
cited,  Inclndlng  the  Hlnzeman  (Tase;  He^- 
er  T.  Union  Slectrlc  Ugbt  Power  Co.,  210  S. 
W.  081 ;  State  ex.  rtA.  t.  lailaon,  228  8.  W. 
loc.  dt.  073. 

Under  the  humanitarian  rale.  If  the  open- 
tor  of  a  car  sees  eaa  In  peril  and  lAIlTloas 
thereof,  then  he  Is  required  to  nse  an^  imd 
all  means  at  his  hand  to  arert  the  Injnry  ot 
such  person.  If  he  can  stop  his  car,  he  nraat 
stop.  If  the  tiackening  of  speed,  altbongb 
unable  to  stop,  will  avert  the  Injury,  he  must 
do  that.  If  a  warning  will  avert  die  injury, 
ordinary  care  requires  that  of  sncfa  operator. 
So  in  this  case,  under  the  pleadings,  supra, 
the  canae  was  properly  submitted  to  fbe  jnry 

[I]  IV.  There  are  several  objectioDS  made 
as  to  the  admission  ct  incompetent  evidence. 
Generally  the  obJectlMis  now  oi^ed  are  not 
of  we4ght  It  la  urged  that  witness  Wroi 
was  Improperly  permitted  to  testify  as  to  Uie 
speed  of  the  car.  Objection  vns  made,  and 
the  court  sustained  the  ot^ecCfon  on  tbe 
ground  that  the  witness  bod  not  shown 
himself  qnaUfled  to  speak  xipoa  that  questlwi. 
fniorenpon  counsel  fte  plalntUF,  with  a  qnes- 
tioQ  or  two  from  tike  comt,  proceeded  to  quali- 
fy the  witness,  and  the  witness  then  gave  tals 
judgment  of  the  speed  without  farther  ob- 
jection by  Goansd  for  the  detaodant  Coun- 
sel are  In  no  position  to  urge  this  question. 

[7]  Ma(A  is  said  about  tin  court  in  what 
occurred  In  the  followljig  testimony  from 
witness  Sturges: 

"Court:    State  what  you  saw. 

"A.  The  little  girl  started  across  the  track, 
and  when  she  got  on  the  trade  she  became  con- 
fused and  the  car  struck  her  and  it  run  over 
her. 

"Court:  Became  confused  at  what?  Jnst 
strike  that  out,  and  state  what  she  did. 

"A.  When  die  got  on  the  track  (Interrupt- 
ed)-. 

"Q.  When  she  got  on  the  track,  did  she  go 
across  or  stop?  A.  She  did  not  have  time 
before  the  car  struck  her, 

"Mr.  Hardin:  I  move  the  answer  of  the  wit- 
ness be  stricken  out  as  a  conclusion. 

"Court:    The  objections  are  sustained. 

"Court:   Bid  she  keep  going  across? 

"A.  She  became  confused;  apparently  she 
had  lost  her  bead. 

"Q.  What  did  she  do?   A.  She  hesitated. 

"Q.  How  long  did  she  hesitate?  A.  Well,  I 
could  not  say  as  to  that. 

"Q.  Did  she  stop?  A.  Tes,  sir;  she  hesi- 
tated on  the  track. 
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*'Coart:  What  way  did  ihe  go  ae  she  was 
walkiog  across  th«  track? 

"A.  Crossed  from  the  south  to  the  north. 
"Q.  She  was  going  north?    A.  Yea,  sir. 
"Court:  When  she  got  on  the  track  she  stop- 
ped? 
"A.  Tea,  sir. 

"Mr.  Hardin:  I  object  to  fhat;  he  did  BOt 
•ay  she  stopped;  he  said  she  heritated. 

"Court;  I  wiU  orenrnle  U;  go  ahaad.  (OTo 
which  ruling  of  the  court  tbt  defendant  by  its 
counsel  then  and  there  duly  excepted.) 

"Mr.  Hardin:  I  more  that  all  b«  strlekeB 
out. 

"Conrt :  The  motion  is  overruled.  (To 
which  niling  of  the  court  the  defendant  by  its 
counsel  then  and  there  duly  excepted.) 

"Coart:  Which  way  was  she  facing  when 
she  stbopedt 

*afr.  Hardin:  T  objected  to  fbat  aa  aBinmlnt 
she  stopped,  and  not  proper  examination. 

"Court:  Same  mling;  objections  are  OTer- 
mled.  (To  which  mUng  of  the  coart  the  de- 
fendant by  Its  eonnsel  ^en  and  there  duly  ex- 
cepted.) 

"A.  I  could  not  say  as  to  which  way  the  littis 
girl  was  facing  when  she  stopyed. 
"Court:    She  had  been  going  northf 
"A.  Yea,  sir. 

"Court:  Did  she  turn  or  make  any  move- 
ment? 

"A.  I  do  not  remember  as  to  that 

"Court:    Was  she  standing  still  or  moving 

when  tbo  car  struck  her?    Did  you  see  the 

car  strike  her? 
"A:  No,  sir;  I  was  back  a  little  too  far  for 

that. 

"Court:   The  front  end? 
"A.  Yes,  sir. 

"Court:  How  far  did  you  see  her  ahead  of 

the  car? 

"A.  When  I  first  noticed  the  little  girl? 
"Court:  No;  the  last  distance  you  could  see 
her. 

"A.  Well,  'I  should  judge  the  little  girl  was 
10  or  15  feet  in  front  of  the  car, 
"Court:   When  your  view  was  shut  off? 
"A.  Yes,  sir. 

"Court:  At  that  time  was  she  standiag  stfll 

or  walking? 
"A.  I  think  she. was  standing  stUl, 
"Court:   Ton  don't  know  which  way  ahe  was 

looking;  yon  do  not  remember? 
"A.  No,  sir;  I  do  not  remember." 

When  all  this  erldenoe  Is  read.  It  la  dear 
that  fbe  witness  meant  In  the  first  Instance 
to  say  that  the  little  girl  stoppei  upon  the 
track.  The  question  was,  "Did  ifhe  stopr* 
The  answer  was,  "Yes,  sir;  she  hesitated 
on  die  track."  From  that  the  conrt  took  It 
that  the  witness  meant  that  she  stopped  (at 
least  for  a  short  time)  on  the  tracks,  and  the 
Bubsequent  testlmoi^  of  the  witness  shows 
this  to  be  a  foct;  for  later  he  ms  uked 
whether  she  was  standing  still  or  walking, 
and  the  witness  said :  I  think  she  was  stand- 
ing stllL"  When  the  whole  testimony  Is 
examined,  we  can  see  no  eiror  In  the  acting 
of  the  conrt 

[I]  Complaint  Is  made  of  the  introduction 
of  a  wrltt^  statement  made  one  O.  B. 
Mitchell,  who  was  at  a  former  trial  a  wlt- 
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ness  tm  plalntlir,  but  at  this  tbne  a  witness 
for  defendant.  It  was  shown  that  UltehcU 
said  that  the  signature  and  statement  were 
his,  but  he  In  a  way  denied  the  statement 
and  tfgnatnrft  at  the  trial,  WlOiovt  oblec- 
tl(m  the  witness  signed  his  name  on  a  paper, 
and  the  two  were  admitted  fbr  comparison 
by  the  jnry.  The  statemmt  tends  to  con- 
tradict Mltcheirs  testimony.  One  witness 
testified  that  prior  to  the  former  trial  Mlt- 
lAell  had  admitted  that  the  written  state- 
ment and  signature  were  his,  and  from  It  all 
we  must  rule  that  (here  was  no  error  In  the 
admission  of  the  docoment. 

Other  objections  as  to  testimony  do  not 
merit  notice,  and  we  pass  to  other  questions. 

[I,  It]  T.  Mlscwdnct  upon  the  part  of  the 
trial  court  Is  charged  as  error.  Tbia  miscon- 
duct was  In  the  manner  of  ttie  court  examin- 
ing witnesses.  In  a  prevlons  paragraph.  In 
discussing  the  admission  of  erldence,  we  have 
set  forth  the  worst  aspect  of  the  court^s  con- 
duct The  previous  Irritating  ctmduct  the 
then  trial  counsel  ml^t  be  also  set  out  with 
justification,  but  we  shall  not  so  do.  Coun- 
sel briefing  the  case  here  did  not  appear  be- 
low. Suffice  It  to  soy  that  4t  was  suOtdent  to 
Irritate  a  court,  who  was  trying  to  get  at  the 
real  Issues  and  the  facts  therein.  We  dp  not 
think  the  action  of  the  court  safflcient  for  a 
reversal  of  the  judgment  Nor  do  we  think 
there  was  harmfnl  error  In  refusing  to  ad- 
mit some  evidence  offered  by  defendant.  Fur- 
ther, this  conrt  will  not  disturb  a  verdict 
simply  because  it  is  against  the  weight  of 
tbe  evidence,  ^at  Is  for  the  trial  court.  If 
there  Is  substantial  evidence  to  support  the 
verdict  (as  here),  we  will  not  review  the 
evidence  to  determine  the  weight,  or  attempt 
to  Interfere  with  the  province  of  the  tr4al 
court  in  such  matters.  The  defmdant  urges 
that  we  reverse  the  judgment  because  against 
the  weight  of  the  evidence.  This,  like  its 
contmtion  of  the  refusal  to  admit  proper 
evidence,  must  be  overruled.  No  question  ts 
made  in  the  assignment  of  error  as  to  the 
size  of  the  verdict,  so  that  the  propriety  of 
the  instructions  given  is  all  that  there  la  left 
to  this  appeal.  There  are  so  many  subdivl- 
Blons  of  contentions  in  the  voluminous  brief 
that  we  are  forced  to  treat  several  of  them 
in  one  paragraph — a  bad  practice,  we  admit. 

[11]  VI.  In  the  assignment  of  errors  the 
defendant  complains  of  instructions  A  and  B, 
given  for  plaintiff.  Instructlwi  A  Is  the  in- 
struction on  the  humanitarian  mla  We 
have,  in  connection  with  other  matters,  set 
out  the  material  parts  of  this  instruction, 
and  we  find  no  error  In  It.  Instruction  B  is 
one  upon  the  measure  of  damages.  The  in- 
struction Is  a  usual  one  in  this  class  of  cases, 
and  the  criticism  thereof  Is  supercritical. 
The  following  clause  therein  is  criticized : 

"Any  mental  anguish,  if  any,  which  the  jury 
finds  and  believes  from  the  evidence  she  has 
suffered,  and  such,  if  any,  as  the  jury  believe 
from  the  evidence  she  will  with  reasonable  eer- 
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tainty  hereafter  suffer,  as  a  direct  resolt  of 
rach  injuries." 

It  Is  urged  that  there  Is  no  evidence  that 
the  little  girl  suffered  or  will  suffer  any  men- 
tal anguish,  as  distinguished  from  bodily 
pain.  The  fearful  injuries  to  the  cWld  were 
fully  described  to  the  jury.  The  left  arm 
was  off  just  below  the  elbow.  The  left  foot 
was  off  back  to  the  heel.  The  big  toe  and  the 
next  one  to  It  of  the  right  foot  were  off,  and' 
the  third  toe  was  broken  and  bent  out  and 
under  the  foot  In  hook  ^ape.  This  was  the 
physical  condition  which  she  must  carry 
through  life.  Mental  anguish  is  distinguish- 
able from  mere  pain,  and  may  be  the  out- 
growth of  Just  such  a  condition  as  we  have 
described.  As  the  years  pass,  the  cradltlon 
for  Its  production  remains.  We  have  omitted 
to  state  the  nervousness  shown  to  have  been, 
and  at  the  trial  being,  suffered  by  plaintiff. 

[12]  Next  it  is  said  that  the  InstrucUon  is 
erroneous,  because  It  authorized  the  Jury  to 
allow  her  to  recover  for  impaired  ability 
to  earn  money  "after  she  became  of  legal 
age."  Of  this  it  la  said  that  this  court  will 
not  presume  that  a  Missouri  Jury  would 
know  the  legal  age  of  a  ^rl  in  Kansas.  The 
presumption  Is  indulged  that  the  law  of  the 
forum  is  the  same  as  that  of  Kansas.  We 
touched  upon  this  question  in  the  first  por- 
tion of  this  opinion.  We  do  not  deem  the 
instruction  imprt^r. 

The  Judgment  <b  affirmed. 

All  concur. 


ALBER8  V.  CITY  OF  ST.  LOUIS. 
(No.  2(929.) 

(Snpreme  Court  of  MUaourl,  Division  No.  1. 
Jaly  11,  1921.  Behearing  Denied  July  23, 
1921.) 

1.  Appeal  antf  error  «=»I099(6)--Helilins  oa 
appoai  from  Judgment  on  demnrrer  lield  th» 
law  of  the  case  on  sut»M)uent  appeal. 

The  holding,  oiy  an  appeal  from  a  judgment 
sustaining  a  demurrer  to  the  petition,  that  the 
facts  alleged,  if  proved,  required  the  cancella- 
tion of  street  improvement  asBeasments,  is  the 
law  of  the  case  on  a  subsequent  appeal  from  a 
judgment  canceling  snch  asseasmentfl,  where  the 
allegatioDB  of  the  petition  have  been  proved. 

2.  Municipal  corporations  ^=3513  —  Assess- 
ments against  noni^uttlng  property  for  wid- 
ening street  constituting  part  of  boulevard 
scheme  held  properly  canceled. 

Under  the  St.  Louis  charter,  which  permits 
asaeBaments  of  benefits  against  property  not 
abutting  in  case  of  the  widening  of  a  street, 
hut  not  in  case  of  the  opening  of  a  boulevard, 
a  proceeding  to  widen  a  street  constituting  part 
of  a  boulevard  scheme  held  a  mere  tabterfnge 
to  evade  the  pronsion  of  the  charter,  and  hence 
assessments  against  nonabottiiv  property  were 
properly  canceled,  tboagh  there  was  no  bribery 


or  corraptioD  In  eonneetlMi  nith  the  proceed- 
ings, and  though  the  assessments  had  been  ap- 
proved and  confirmed  by  judgment. 

Appeal  from  St  Louis  Circuit  Court; 
Victor  H.  Falkeidialner,  Judge. 

Suit  by  Frank  Albers  agslnst  the  City  ot 
St.  Louis.    From  ft  Judgment  for  plalntlfC, 

defendant  appeals.  Affirmed. 

Charles  H.  Danes  and  H.  A.  Hamilton, 
botli  of  St.  Louis,  for  appellant. 

Wm.  U  Bohnenkamp  and  Benjamin  H. 
Charles,  both  of  St  Louis,  tor  reqioiident 

JAMES  T.  BLAIR,  J.  The  city  appeals 
from  a  Judgment  of  the  circuit  court, which 
cancels  certain  special  assessments  against 
parcels  of  land  owned  by  respondent.  These 
assessments  purported  to  be  levied  as  part  of 
the  cost  of  the  widening  of  Bircher  street 
The  case  was  here  before  on  an  appeal  from 
a  Judgment  for  the  city  following  the  trial 
court's  action  in  sustaining  the  city's  demur- 
rer to  the  petitfcn.  Albers  v.  St.  Louis,  288 
Mo.  349, 188  S.  W.  83.  This  court  held  the  pe- 
tition good,  and  reversed  the  Judgment  and 
remanded  the  cause.  On  the  hearing  which  fol- 
lowed that  remandment  the  trial  court  found 
the  facts  to  be  as  alleged  In  the  petitioa,  and 
canceled  the  special  assessments,  as  stated. 
Appellant  offered  no  evidence.  The  evldenee 
offered  by  respondent  proves  the  allegations 
of  the  petition  considered  In  the  opinion 
on  the  former  appeal,  and  a  reference  to 
those  allegations  will  therefore  be  substan- 
tially sufficient  to  disclose  the  facts  of 
this  record.  In  brief,  to  recapitulate,  the 
petition  alleges,  the  evidence  shows,  and  the 
trial  court  found  that  the  city  nndertot* 
to  open  and  Improve  a  rather  elaborate 
boulevard  from  the  river  on  the  south  side 
of  the  city  around  the  western  limits  and  to 
the  river  again  on  the  north  side  of  the  dty. 
Kingshighway  Northeast  was  to  constitute  a 
part  of  this  boulevard,  aqd  it  Included  Bir- 
cher street,  then  a  little  used  street,  60  feet 
wide,  in  a  sparsely  settled  residence  district, 
upon  which  there  was  but  scant  trafSe,  and 
that  of  a  sort  found  In  such  communities.  The 
principal  use  was  by  a  (Comparatively  small 
number  of  delivery  wagons,  which  served  the 
people  of  the  neighborhood.  Under  the  boule- 
vard scheme  the  width  of  Bircher  street  was 
to  be  increased  to  200  feet  A  service  road- 
way and  two  pleasure  driveways  were  to  be 
constructed,  and  parkways,  with  trees,  etc, 
and  sidewalks  were  to  occupy  the  remainder 
of  the  200  feet  This  plan  conformed  Bircher 
street  to  the  general  boulevard  scheme.  Its 
name  was  to  be  changed,  and  it  was  to  be- 
come a  part  of  KIngsbiirhway  Northeast 
Under  the  charter  the  ei^nse  of  opening  the 
boulevard  was  required  to  be  borne  In  part 
by  the  dty  at  large  and  In  part  by  the 
property  abutting  an  the  boulerard.  To 
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pay  the  city's  part  of  the  expense  tlie  people 
of  St.  Louis  Foted  bonds  fur  $500,000.  Tliese 
bonds  were  then  sold  and  the  money  became 
available.  Thereafter  the  major  portion  of 
this  half  million  dollars  was  expended  for 
purposes  outside  those  for  which  the  people 
voted  It.  About  S263,000  was  expended  for 
parks,  and  some  of  these  were  adjacent  to 
Kingshlghway  Northeast.  The  amount  thus 
expended  would  have  been  much  more  than 
sufficient  to  pay  the  city's  share  of  the  ex- 
pense of  transforming  Blrcber  street  into 
the  prop<«ed  boulevard.  As  a  result  of  these 
unaathorized  expenditures  from  the  funds 
voted  by  the  people  the  ■  city  found  Itself 
without  the  funds  necesS&ry  to  complete  the 
payment  of  Its  part  of  the  cost  of  opening 
the  boulevard  as  planned.  It  had  no  power 
under  the  charter  provisions  respecting  the 
opening  of  boulevards  to  assess  benefits 
against  lands  not  abutting  upon  the  bonle- 
vard.  Parts  of  the  boulevard  had  been 
(q>ened  according  to  the  original  plan,  and 
the  dty  bad  paid  Its  share  of  the  expense 
for  some  of  these.  In  this  situation  the 
idea  was  bit  upon  to  r^cal  the  boulevard 
ordinance  as  to  certain  sections  first  In- 
cluded in  It,  but  which  there  was  no  money 
left  to  open  under  the  charter  provisions  re- 
specting boulevards  and  then  proceed  to 
"widen"  the  streets  along  whlcA  these  un- 
finished sections  ran.  Under  the  charter  pro- 
visions respecting  the  "widening"  of  streets 
the  bmeflt  district  mi^t  be  made  to  hielude 
property  ottier  than  that  abutting  on  the 
street  so  widened.  In  furtherance  ot  this 
the  boulevard  ordinance  was  repealed  in  so 
far  as  it  affected  Blrcber  street,  and  an  ordi- 
nance was  passed  for  "wid^ning^  that  street, 
and,  incidentally  for  Changing  its  name  to 
Elneriil^way  Northeast.  By  the  widening 
ordinance  there  was  proposed  to  be  accom- 
plished a  result  identical  with  that  whldi 
would  bave  been  accomplished  had  Blrcber 
street  been  transformed  into  a  boulevard  un- 
der the  original  boulevard  ordinance  affecting 
it.  The  ordinances,  plats,  and  the.  testimony 
of  the  then  city  ofilcials  and  of  experts  show 
that  the  actual  result  of  the  carrying  into  ef- 
fect of  the  proceedings  tot  "widening"  Blr- 
cher  street  is  to  transform  It,  in  tact.  Into  a 
boulevard,  and  into  the  same  boulevard,  in 
kind  and.  character,  which  would  have  re- 
sulted bad  the  city  proceeded  under  the  origi- 
nal ordinance  and  paid  Its  share  of  the  ex- 
pense, as  the  diarter  required,  of  establishing 
such  boulevard .  Under  the  street  wldmlng  or- 
dinance a  boulevard  in  fiict  Is  established, 
but  the  city's  responsibility  for  its  part  of  the 
expense  in  establishing  it  Is  evaded  by  subter- 


fuge. Respondent's  lots  do  not  abut  upon  the 
Improvement  The  evidence  Is  indisputable 
that  there  was  no  traffic  need  for  the  change. 
This  also  tends  to  prove  that  the  intent  of 
the  second  ordinance  was  to  evade  the  char- 
ter provisions. 

t1,2]  This  statement  of  the  evidence  in 
part  supplemMits  and  in  part  is  supplement- 
ed by  the  facts  which  appear  In  the  former 
(^nion  as  allegations,  but  which,  as  stated, 
are  now  shown  to  be  proved,  and  were  so 
found  by  the  trial  court  These  facts  were 
held  on  the  former  appeal  to  be  sufficient,  if 
proved,  to  require  the  cancellation  of  the  as- 
sessments against  resiwndent's  property.  Al- 
bers  V.  St.  Louis,  268  ilo.  lo&  cit  357  et  seq., 
188  S.  W.  83.  The  points  made  on  this  ap- 
peal, are  substantially  the  same  as  those 
pressed  on  the  former  appeal.  The  former 
de<^on  is  the  law  of  the  ease,  and  we  do  not 
And  In  the  brief  any  Insistence,  directed 
against  the  former  opinion,  which  did  not 
have  consideraticm  in  that  opinion.  We  ad- 
here to  that  decision. 

It  Is  said  there  Is  no  evidence  of  briba^ 
or  corruption  in  connection  with  the  ordi- 
nance and  proceedings  upon  which  the  street 
widoilng  proceedings  d^nd.  There  is  nei- 
ther contention  nor  holding  that  there  was 
anything  of  that  kind.  The  question  is 
whether  by  snbterfuge  the  ^rter  provisions 
respecting  the  opening  of  boulevards  have 
been  evaded  and  a  boulevard  in  fact  estab- 
lished, and  its  expense,  In  part,  Illegally  as- 
sessed against  inroperty  not  subject  to  assess- 
ment therefor  under  the  carter  of  the  city, 
and  the  dty,  by  that  snbterfuge  and  evasl(Hi, 
enabled  to  shift  its' financial  bnrden  to  the 
shoulders  of  Its  dtfzens. 

Complaint  is  made  that  the  trial  court  set 
aside  the  Judgment  in  City  v.  Baker,  in  whldi 
the  assessmoita  against  reiBpondait's  proper- 
ty were  approved  and  cwflrmed.  The  very 
imrpoBe  of  this  proceeding  Is  to  caned  these 
assessments.  The  jwwer  of  the  court  to  can- 
cel them  In  this  cnse  on  the  facts  whldi  ap- 
pear was  affirmed  in  the  former  decision. 
The  reasons  are  set  forth  in  the  opinicm  tben 
deUvered.  The  net  result  of  the  Judgm«it  on 
this  trial  is  the  cancellation  of  the  special 
assessments  mentioned,  and  the  effect  of  that 
opinl«i  and  this  Is  that  the  Judgment  in  City 
V.  Baker  does  not  afford  a  cover  which  wIU 
protect  these  assessments  against  cancella- 
tion. Tbia  matter  also  Is  decided,  in  effect 
in  the  former  opinion,  and  no  sound  reason 
for  abandoning  that  holding  is  advanced  or 
occurs  to  ns. 

Q?he  Judgment  is  affirmed. 

All  concur,  except  ELDKN,  J.,  not  sitting. 
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CITY  OF  ST.  LOUIS  v.  HYDRAULIC  PRESS 
BRICK  CO.   (No.  21679.) 

(Snpzema  Gonrt  of  Missouri,  Divisloii  No.  2. 
July  19^  1921.} 

1.  Emlnont  donsia  «=s235— Munlolpal  oorpora- 
tlons  <s=9507— Order  dtsmlsslsg  prooeetHflg  on 
sustaining  of  exceptions  to  awards  for  dam- 
ages and  assessments  of  benefits  bsld  errone- 
ous, and  properly  set  aside. 

Under  tbe  St.  Loais  charter,  wliicb  permits 
assessmentB  only  against  abutting  property 
when  a  boulevard  is  established  and  improved, 
but  permits  essessments  against  all  property 
within  a  clerignated  district  when  a  street  is 
widened  and  improved,  an  order,  sustaining  ex- 
ceptiona  to  awards  of  damages  and  assessments 
of  benefits  from  the  widening  of  a  street  con- 
stituting part  of  a  boulevard  system,  and  dis- 
missing the  proceeding,  was  erroneous,  and 
properly  set  aside,  whether  the  so-called  street 
was  in  fact  a  street  or  a  boulevard,  as  in  either 
case  the  city  had  authority  to  make  assess- 
ments against  some  of  the  property  and  to  con- 
demn and  talte  abutting  proper^,  especially 
where  all  but  a  few  of  abutting  owners  had 
accepted  the  awards,  and  when  tiie  order  was 
set  aside  tiie  remaining  exceptions  filed  by  the 
owners  of  property  taken  had  been  withdrawn. 

2.  Municipal  corporations  4=s>507— Party  ex- 
cepting solely  to  assessments  of  beneAfs  not 
entitled  to  complain  of  order  sustaining  such 
exceptions  and  otherwise  overruling  excep- 
tions to  awards  of  damages  and  beneflts 
where  new  assessment  ordered. 

Where  an  order,  setting  aside  a  previous  or- 
der Bustsining  exceptions  to  awards  of  damages 
and  assessments  of  benefits  and  dismissing  the 
proceeding,  sustained  a  party's  exceptions  sole- 
ly as  to  the  assessments  of  benefits,  and  other- 
wise overruled  them,  but  also  prtndded  tor  a 
new  assessment  by  other  commissioners,  such 
par^  was  not  Injured,  and  had  no  ground  for 
complaint  as  to  the  exceptions  overmled. 

3.  Eminent  domsdn  «=>235— Municipal  corpo- 
rations <^507— Order  dismissing  proceeding 
to  assess  damage  and  beneflts  properly  set 
aside,  though  mads  In  part  oa  court's  own 
motion. 

Where  an  order  dismissing  a  proceeding  to 
award  damages  and  assess  benefits  from  a 
street  improvement  was  erroneous,  it  was  prop- 
erly set  48ide,  though  the  dismissal  of  the  con- 
demnation proceeding  was  on  the  court's  own 
motion, 

4.  Eminent  domain  ®=9253(l)— Municipal  cor- 
porations «=»508(2)— Order  setting  aside  or- 
der dismissing  proeeeding  held  enbjeot  to 
view,  though  oourt  wu  acting  In  dual  ea|ia»> 
ity. 

An  order,  setting  aside  s  previous  order  dis- 
missing a  proceeding  to  award  damages  and 
assess  benefits  from  a  street  improvement,  was 
subject  to  review,  though  the  court  was  acting 
in  the  dual  capacity  of  a  court  and  a  part  of 
the  tazinK  machinery  of  the  d^. 


5.  Eminent  domain  ^^3(1)— Maitelpal  cor- 
porations «=9508<2)— order  setting  aslie  or- 
der dismissing  proooedlng  to  assess  dtmage 
aid  beneflts  held  appealaMt. 

An  order;  setting  aside  a  preriooa  order 
dismissing  a  proceeding  to  award  dami^ea  and 
assess  benefits  from  a  street  improvement,  and 
ordering  a  new  assessment,  was  sppealable  un- 
der Rev.  St  1919,  I  1469  (Bev.  St.  1909,  { 
2038),  authorizing  appeals  from  orders  grant- 
ing new  trials. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

Proceeding  by  the  City  of  St  Louis  against 
the  Hydraulic  Press  Brick  Company.  From 
an  order  eetting  aside  an  order  dismlsslni; 
the  proceeding  and  sustaining  the  defend- 
ant's exceptions  In  part  and  overruling  tliem 
in  port;  It  am>ealB.  Affirmed  and  rmanded. 

satDt,  Cbaplbk,  Blanco  ft  Bedal*  of  St. 
Louis,  for  appelant 

Charles  H.  Danes,  G.  Wm.  8«in,  and  H.  A. 
Hamilton,  all  of  St  Lonia.  for  respondent 

DAVID  E.  BLAIR,  J.  The  matters  In- 
volved in  this  appeal  grow  out  of  condem- 
nation proceedings  of  the  circuit  court  of  the 
city  of  St.  Louis,  which  were  Instituted  in 
furtherance  of  a  general  scheme  adopted  by 
said  city  in  the  construction  of  a  boulevard 
system,  known  as  Klngsblghway  boulevard, 
extending  from  points  at  or  near  the  Missis- 
sippi river  above  and  below  said  dty  through 
the  western  portion  of  said  city  and  connect- 
ing with  several  parks.  The  portion  of  such 
boulevard  Systran  involved  here  is  that  sec- 
tion thereof  lying  between  E^ton  avenue 
and  Penrose  street. 

It  was  provided  by  Ordinance  22946,  ap- 
proved March  27,  1907,  that  Klngshlghway 
boulevard  t>etween  said  streets  be  (dianged 
into  a  boulevard  to  be  known  as  "Kingshigh- 
way";  that  said  boulevard  be  widened;  that 
certain  building  restrictions  be  imposed;  and 
that  the  traffic  on  said  boulevard  be  regulat- 
ed. 

On  Mardi'  Q,  1909,  an  ordinance  numbered 
24220  was  approved.  This  was  an  ordinance 
to  repeal  Ordinance  No.  22946,  above  referred 
to,  and  to  enact  in  lieu  thereof  an  ordinance 
to  change  the  name  of  Klngshlghway  boule- 
vard from  Easton  avenue  to  Penrose  street 
to  "Ein^hlgbway,"  and  to  establish,  opetit 
and  widen  said  Elngataighwajr  from  Easton 
avenue  to  Penrose  street  Tl^e  question 
whether  Ordinance  Mo.  22946,  establishing 
tlie  boulevard  between  Easton  avenue  and 
Peavon  street,  oonld  be  repealed  wfthoat 
the  written  cms^t  of  perstms  owning  two- 
thirda  of  the  abutting  land,  before  any  iiro- 
ceedlngs  had  been  takai  under  s^d  ordi- 
nance, came  before  fbia  court  in  banc  on  a 
former  appeal  <hi  another  phase  (tf  the  pro- 
ceeding, and  tliat  gneatim  was  answered  In 
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the  afflrmattrc.  That  dedslwi  Is  of  no  par- 
ticular importance  here,  except  for  Its  his- 
torical ralae.  See  St.  Louis  t.  Ohrlstlan 
Brothers  College,  2S7  Mo.  Ml.  165  S.  W.  10S7. 

In  pursuance  of  the  general  idan  for 
the  establishment  and  Improvement  of  the 
Klngsblghway  boulevard  system  $500,000  to 
pay  the  city's  part  of  the  exp«ise  of  the  m- 
tabllshlD^  and  Improving  said  boulerard  had 
been  previously  authorized  by  the  voters  of 
the  dty  as  one  of  the  items  of  a  bond  Issue 
amounting  to  $11,000,000.  The  sum  appro- 
priated for  Eilngshlgbway  boulevard  had 
been  exhausted  prior  to  the  Institution  of 
this  proceeding,  and  the  dty  undertook  to 
charge  a  large  part  of  the  cost  of  opening, 
widening,  and  improving  said  mngshlghway 
against  all  property  within  a  specified  bene- 
fited district.  The  property  of  the  appellant 
is  within,  such  derignated  benefited  district, 
hut  does  not  abut  KIngshlghway. 

It  appears  that  under  the  provisions  of 
the  charter  of  the  dty  of  St  Louis,  article  0, 
1 1,  when  a  boulevard  la  establtshed  and  im- 
proved, only  property  abutting  soch  bonle> 
vard  may  be  chafed  wlOi  the  beneflts  there- 
of. Bnt  when  a  ttreet  Is  opened,  widened, 
and  Improred,  not  only  abutting  property, 
but  an  property  within  the  district  designat- 
ed as  the  twneflted  district,  may  be  charged 
with  sudi  benefit,  and  apedal  Hnemmeut 
made  s^nst  each  property  to  pay  its  pnqter 
proportion  of  such  cost 

It  Is  oontoided  that  the  repeal  of  Ordi- 
nance Na  j!2916  and  the  enactment  of  Ordi- 
nance 24220  are  mere  snbterfugea  to  enable 
the  dty  to  lay  the  burden  of  the  cost  of  the 
improvemratt,  other  than  that  apportlooed 
to  tta  dty,  Qpra  a  greater  area,  and  tSiat  Uw 
improvement  Is  In  fiict;  altliougb  not  so 
named,  a  boulerord.  Ordinance  No.  2^20 
did  not  spedfy  whether  KIngshlghway  Is  a 
street  or  boulevard. 

essary  or  proper.  In  view  of  the  conciution 
we  liave  reat^ed  oa.  this  appeal,  to  discuss 
this  contention. 

As  part  of  the  proceedings  to  condonn 
land  for  the  widening  of  this  sectl<Hi  of 
KIngshlghway,  commissioners  were  appoint- 
ed by  the  drcuU  court  to  determine  the  prop- 
er awards  to  be  made  to  the  perscms  whose 
land  was  taken  for  such  Improvement,  to  es- 
tablish a  benefited  district  and  determine  the 
benefit  to  all  property  therein,  and  to  make 
assessments  of  such  beneflts  against  the  land 
included  In  such  district.  The  dty  counselor 
gave  notice  In  the  manner  provided  by  law, 
and  as  part  <tf  said  notice  used  the  following 
words: 

"Tbe  commiuioDflrH  in  the  matter  of  widen- 
ing Kiogsbighwaj  bowlevard  ^rom  fiaston  ave- 
me  to  Penrose  street  under  Ordinance  24220 


abutting  on  KIngshlghway,  and  assessed  ben- 
efits against  such  prc^rty.  Damages  wct-e 
determined,  and  the  city  approprlnted  by 
ordinance  and  paid  into  court  the  ^nm  of 
$103,803.95  to  cover  the  awards  made  by  the 
Commissioners  as  damages  for  property  tak- 
en. lElxceptlons  as  to  the  sufficiency  of  such 
awards  and  also  as  to  the  faimess  and  legal- 
ity of  assessments  of  beneflts  were  duly  filed. 
Dpon  hearing  the  exertions  of  appellant  and 
othwB  were  sustained,  and  the  court  on  June 
10.  1918,  entered  the  following  order  and 
Judgment: 

"The  court  having  duly  considered  the  sup- 
plemental exceptions  of  *  *  *  defendant 
Hydraulic  Presa  Brick  Company,  heretofore 
filed  and  submitted  herein,  together  with  the 
proof  adduced  in  support  thereof,  doth  order 
and  adjudge  that  each  of  said  exceptious  be, 
and  the  same  are  hereby,  sustained,  on  the 
ground  that  Ordinance  No.  24220  Is  void. 
Wherefore  It  Is  ordered,  adjudged,  and  decreed 
by  the  court  that  plalntUTs  cause  of  action  be, 
and  tiie  same  is  hereby,  Asmlased,  and  that  the 
defendants  have  and  lecorer  oi  the  plaintiff 
tiie  coats  of  tUs  suit,  for  which  let  execution 
issue." 

Not  only  were  the  exceptions  of  appellant 
sustained  by  said  order  and  Judgment,  but 
the  cause  of  actkm  of  respondent  was  there- 
by dismissed,  and  costs  were  taxed  against 
respondent 

On  June  14,  1918,  respondent  filed  Its  mo- 
tion to  set'aslde  this  order  and  Judgment  of 
the  court.  This  motion  was  continued  from 
term  to  term  until  April  22,  1919,  when  the 
court  sustained  the  same  and  set  aside  its 
Judgment  of  dismissal  and  reinstated  said 
cause  and  the  report  of  the  commissioners. 
Said  order  Is  as  follows: 


"Thereupon  comes  the  plaintiif,'  the  city  of 
Sl  Louis,  by  its  counsel,  and  come  also  the 
We  do  not  dem  it  nec-  i  defendants,  Hydraulic  Press  Brick  Company 
•  •  *  by  their  reapeetive  counsel;  and,  the 
plaintlfl's  motion  for  rehearing  in  thii  cause, 
filed  on  the  14th  day  of  June,  1918,  coming  on 
to  be  heard,  the  court,  having  duly  cODsidered 
the  same  end  now  being  fully  advised  in  the 
premises,  doth  sustain  said  motion  of  plaintiff 
for  rehearing,  and  dotb  eet  aside  its  order 
and  Judgment  of  dismissal  in  thia  cause  enter- 
ed on  the  lOtb  day  of  June,  1918,  and  doth  re- 
instate said  cause  and  the  report  of  the  com- 
missioners. 

"Aod  it  appearing  to  the  court  that  all  ex- 
ceptions heretofore  filed,  relating  to  the  awards 
and  BBsessments  of  values  and  damages  so  made 
by  and  contained  in  said  report  of  the  commis- 
sioners, are  now  withdrawn  by  the  respective 
defendants  having  severally  filed  such  ezcep- 
tiODS,  the  court  doth  now  consider,  order,  and 
adjudge  that  the  supplemental  exceptions  to 
the  coibmissioners'  report  herein  of  the  de- 

  fendant  Hydraulic  Presa  Brick  Company  and 

will  meet  In  room  234,  City  Hall,  on  January ,  of  the  defendant  A.  H.  Bilers  be  each,  and  the 
80,  1911."    (Italics  ours.)  i  same  are  hereby,  respectively  sustained  solely 

!  as  to  the  aesessments  of  the  benefits  ascertain- 
In  due  course  the  comrolssioncra  estab-  ]  ed  and  made  by  the  commissioners  herein,  and 
Usbed  a  benefit  district.  Including  land  not  \ such  assessments  and  benefits  are  contslned 
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in  sQcb  report  of  the  commissionerR;  and  th» 
coart  dotli  further  consider,  order,  and  adjadge 
that  80  much  of  aaid  commissioners'  report, 
making  and  assessing  the  benefits  for  and  on 
account  of  the  public  improvemeut  proposed 
herein,  be  set  aside  and  for  naught  held,  and 
that  a  new  assessment  herein  by  other  com- 
missioners of  the  benefits  for  and  on  account 
of  Buch  public  improvement  b«  made. 

"And  the  court  doth  farther  order  and  ad- 
judge that  sndi  respertiTia  aapplemental  ex- 
ceptions to  the  commissioners'  report  aforesaid 
of  the  defendants  Hydraulic  Press  Brick  Com- 
pany and  A.  H.  Eilers  otherwise  and  in  other 
respects  be,  and  tiie  same  are  hereby,  orer- 
mled." 

The  appeal  is  from  this  order,  and  the 
question  involved  here  is  the  correctness  of 
the  action  of  the  trial  court  in  sustaining  re- 
spondent's motion  to  set  aside  the  order  and 
judgment  sustaining  appellant's  exceptions 
to  the  report  of  the  commissioners  and  dis- 
missing the  cause  and  subsequent  restate- 
ment of  said  cause  and  the  report  of  the  com- 
missioners. In  our  opinion  sudi  action  of 
the  trial  court  was  clearly  proper  and  emi- 
nently Just  In  arriving  at  this  conclusion 
It  is  unnecessary  to  consider  the  merits  of 
the  city's  claim  of  right  under  the  proceed- 
ings thus  far  had  to  assess  a  charge  against 
the  property  of  appellant  as  and  for  benefits 
arialng  from  the  opening,  widening,  and  im- 
provemoit  of  Klngshlghway.  It  is  interest- 
ing to  note,  however,  that  Division  1  of  this 
court  has  passed  on  practically  the  very  ques- 
timiB  involved  In  the  merits  of  this  case  as 
we  understand  them.  Alters  v.  St.  Louis, 
268  Mo.  349. 188  S.  W.  83 ;  Albera  v.  St.  Louis, 
(No.  21929)  233  S.  W.  210,  decided  July  11, 
1921,  not  yet  tofllcinlly]  reported.  An  Inter- 
esting side  light  is  thrown  on  the  merits  of 
the  case  as  Qlscussed  In  the  case  of  St.  Ijouis 
T.  Realty  Co.,  259  Mo.  126,  168  S.  W.  T21,  in- 
TolTing  a  section  of  said  Kfngshighway  other 
than  the  one  here  involved. 

[1]  Klngshlghway  as  eatabllsbed  by  Ordi- 
nance 24220  Is  either  a  street  or  a  boulevard. 
Whichever  it  may  ultimately  be  held  to  be,  a 
portion  of  tlie  cost  of  opening,  widening  and 
improving  sucli  street  or  bonlerard  may  be 
lawfully  assessed  against  the  abutting  prop- 
erty, and,  If  a  street,  such  cost  may  In  addi- 
tion be  assessed  against  all  property  situated 
within  the  beneflted  district  and  not  abutting 
the  same.  On  ^ther  theory,  if  the  improve- 
ment be  held  to  be  proper,  and  appropriate 
action  in  furtherance  thereof  taken,  the  city 
had  the  right  to  condemn  and  take  such  por- 
tion of  the  abutting  property  as  was  neces- 
sary to  make  audi  Improvement.  The  order 
and  judgment  of  June  10, 191%  not  only  pur^ 
ported  to  dispose  finally  of  the,  exceptions  of 
ai^Uant,  but  dismissed  the  proceeding  en- 
tirely. Such  Miction  was  clearly  erroneous. 
The  dty  had  paid  out  $163,893.05  to  abutting 
property  owners  as  damages  for  property 
taken.  At  the  time  sucb  order  was  entered 


all  but  a  few  of  the  abutting  property  own- 
ers had  accepted  tbe  award  of  damages  made 
by  the  commlasloaers,  and  at  the  time  sucb 
order  was  set  adde  on  April  22, 1919,  the  le- 
DialnlDg  exceptions  filed  by  tlie  OTmers  of 
property  taken  had  withdrawn  tlieir  excq>- 
tions  and  accepted  tlie  money  deported  1^ 
the  dty  with  the  drcnit  clerk.  The  order 
affected  a  large  portion  of  the  land  taken  to 
which  tbe  city's  title  for  the  purpose  fwr 
whidi  it  was  takea  was  complete  at  the  time 
tbe  order  of  dismissal  was  entered. 

[21  In  its  order  of  April  20,  1910,  the  trial 
court  sustained  tbe  supplemental  exertions 
of  appellant  as  to  the  assessment  of  benefits 
against  Its  property,  but  overruled  such  ex- 
ceptions in  other  respects.  In  so  far  as  tbe 
exceptions  were  sustained  appellant  pre- 
vailed in  that  part  of  the  proceeding  lo 
which  It  was  Interested.  In  view  of  the  fact 
that,  by  Its  order  the  court  provided  for  a 
new  assessment  by  other  commissloneiB,  tbe 
correctness  of  whose  report  may  be  chal- 
lenged hereafter,  the  entire  report  of  the 
first  commissioners,  in  so  far  as  It  rdates 
to  the  establishment  of  a  benefit  district  and 
to  the  assessment  of  beoefits,  was  in  effect 
set  aside.  The  appellant  is  not  Injured  there- 
by, and  therefore  has  no  just  cause  for  com- 
plaint as  to  sucb  of  its  exceptions  as  vfexe 
overruled. 

[3,4]  Appellant  contends  that  its  ezc^ 
tlons  went  only  to  that  part  of  the  report  of 
the  commtsslonera  whidi  undertook  to  assess 
benefits,  and  that  the  action  of  the  court  In 
dismissing  tbe  condemnation  proceeding  was 
of  the  court's  own  motion.  It  also  contends 
that  in  condemning  land  the  circuit  court 
proceeded  as  a  court,  and  In  "lyiriT^g  assess- 
ments for  benefits  received  the  court  pro- 
ceeded only  as  part  of  the  taxing  machinery 
of  the  dty.  Regardless  of  whether  tbe 
courts  error  in  dismissing  tbe  entire  pro- 
ceeding was  made  on  the  motikm  of  appellant, 
tbe  order  was  none  the  lees  erroneous.  Tbe 
trial  court  was  right  in  setting  the  oider 
aside  to  COTrect  its  «rror.  Bven  tliough  the 
court  was  acting  in  a  dual  capadty,  its  ac- 
tion was  taken  In  one  order,  and  in  eiOier 
capadty  its  actlfm  is  subject  to  review  by 
this  court 

[CI  Bespondent  contends  that  no  appeal 
wiU  lie  from  tiie  order  of  April  22;  1019,  be- 
cause same  is  not  a  final  Judgmmt  against 
appellant  if  the  court  bad  overruled  re- 
sp<Hid«nt's  motion  to  set  aside  its  order  and 
Judgment  of  June  10.  1018,  appellant  would 
have  maintained  a  final  Judgment  In  its  fa- 
vor, and  appellant  is  seeking  to  preserve  tills 
status  by  its  appeal.  Respondoit's  nurtion 
to  set  aside  such  judgment  must  be  regarded 
as  a  motion  for  a  new  trial.  Section  1469, 
R.  S.  1910  (then  section  203S,  R.  8. 1009),  spe- 
dflcally  authorizes  an  appeal  from  an  order 
granting  a  new  triaL 

These  cooeiderationa  result  in  Uw  afflna- 
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ance  of  the  order  of  the  trial  coort  setting 
aside  its  order  and  Judgment  sustaining  ap- 
pellant's exceptions  and  dismissing  the  cause, 
and  necessitates  the  remaudnent  of  the 
cause  to  the  circuit  court  for  farther  proceed- 
ings. 

It  Is  so  ordered. 

All  concur. 


VIRGINIA  C.  MINING,  MILLING  &  SMELT- 
INQ  CO.  V.  CLAYTON.    (No.  21721.) 

(Supreme  Court  of  Miasonr],  Divirion  No.  1. 
July  11,  1921.   Reliearing  Denied 
July  23,  1921.) 

1.  Corporations  ^3(9(7)— EvfdeHoe  held  to 
show  vaird  loan,  seoared  by  pledge  of  stock, 
from  offlcer  and  Incorporator  to  forHfo  com- 
pany. 

In  an  action  hf  a  mining  company  against 
an  offlcer  and  one  of  its  incorporators  to  en- 
join him  from  selling  or  hypothecating  cer- 
tain share*  of  its  stock  In  his  possession,  eri- 
dmce  Md  to  show  a  valid  loan  from  defendant 
to  plaintiff  and  a.  valid  pledge  of  the  stock 
under  which  defendant  lecored  it,  though  there 
was  no  prior  authorization  from  the  board  of 
directors,  both  loan  and  pledge  having  heen 
validated  by  ratification. 

2.  Equity  «^87(l)— Lrmttatios  statntee  apply 
to  legal  actions  only. 

Statutes  of  limitation,  unless  otherwise  pro- 
vided by  law  apply  to  legal  actions  only. 

3.  Equity  ^71(0— Lapse  of  time  only  a  sin- 
gle element  of  the  doctrine  of  iaohet. 

Lapse  of  time  is  one  of  the  elements  enter- 
ing into  the  doctrine  of  laches,  but  is  not  the 
sole  determining  element,  as  all  of  the  sur- 
rounding facts  and  conditions  must  be  consid- 
ered along  with  the  lapse  of  time. 

4.  Equity  <^87(i)-<Lapse  of  time  as  elomeat 
of  laches  cannot  be  measired  by  statnte  of 

limitations. 
Lapse  of  time  as  an  element  in  the  doc- 
trine of  laches  cannot  be  measured  by  the  stat- 
ute of  Umitationa. 

5.  Corporations  iS=>428(i)-~Knowledio  of  of- 
teors  Is  knowlsdge  of  oompany. 

The  knowledge  of  the  officers  of  a  corpora- 
tion is  the  knowledge  of  the  corporatitm. 

6.  Corporations  ^319(4)— Incorporator  and 
oflteer  of  mining  eompany  onthlod  to  invoke 
deetriH  of  iaohns  agalaat  oempaay  Booking 
HUuMtion  as  to  his  disposal  of  stock  pledged 
to  sees re  a  ioaa  to  n. 

Officer  and  incorporator  of  a  mining  com- 
pany who  made  a  loan  to  it  secured  by  a  pledge 
of  its  stock  and  subsequently  received  the  stock 
under  the  terms  of  the  pledge,  licld  entitled  to 
invoke  the  doctrine  of  laches  against  the  min- 
ing company  seeing  to  enjoin  him  from  selling, 
hypothecating,  or  otherwise  disposing  of  the 
stock,  his  ^efforts  and  expenditure  having  devel- 
oped the  mine,  and  the  oflSeers  and  agenta  of 


the  company  having  known  of  Us  claim  to  Uie 
atoek. 

Appeal  from  SL  Louis  Circuit  Court;  J. 
Hugo  Qrlram,  Judge. 

BlU  by  the  Virginia  C.  Mining,  Milling  ft 
Smelting  Company  against  James  W.  Clay- 
ton. From  Judgment  dismissing  the  bill, 
both  parties  appeal.   Judgment  affirmed. 

Sturdevant  ft  Sturdavant,  of  St;  Loufa; 
for  appellant 
Marlon  G.  Early,  ot  St  louls,  for  re* 

spondeat 

George  H.  Williams,  of  St  Lmda,  amicns 

curiffi. 

GRAVES,  J.  Action  In  eQUtty,  the  particu- 
lars (rf  wbich  will  mote  fully  appear  from 
an  outline  of  tiw  &cts.  XJvm  Uie  completion 
of  the  issues  in  the  lower  court,  Hon.  Charles 
W.  Bates  was  appointed  as  referee.  Such 
referee  took  and  reported  the  evidence,  to- 
gether with  his  findings  ot  fact  and  conclu- 
sions of  lav.  Both  parties  filed  exceptions  to 
the  report  of  the  referee,  but  Qie  trial  court 
overruled  sucb  exceptions,  and  entered  Judff- 
ment  against  plaintiff  dismissing  its  said  bill 
in  equity,  and  adjudging  against  it  the  costs 
of  the  proceedings.  Both  sides  moved  for  a 
new  trial,  and,  these  motions  being  overruled, 
both  sides  appealed.  The  points  of  difference 
had  best  be  left  to  the  opinion.  Pleadings 
and  facta  can  well  be  outlined  together. 

In  the  fall  of  1906,  Gonzales  and  two 
other  Mexicans  owned  what  is  known  as  the 
Hidalgo  mine,  in  the  state  of  Chihuahua, 
Mexlca  These  owners  bad  given  Qayton 
(defendant  herein)  an  option  to  sell  the  same 
for  them.  Clayton  Intwested  one  Phil  Chew 
of  St.  Louis,  Mo.,  who  amt  Thomas  B.  Rains 
to  Mexico  as  bis  agent  On  or  abont  Novem- 
ber 1.  1006,  Bains,  then  in  Mexico,  as  agent 
for  Chew,  paid  $5,000  in  Mexican  money  to 
bold  the  (^tlon,  and  to  apply  upon  the  pur- 
chase price,  if  the  sale  was  consummated. 
The  contract  was  taken  in  the  name  of  Bains, 
acting  for  Chew  as  aforesaid. 

In  December  Chew  and  certain  associates 
organised  the  plaintiff  company  under  title 
laws  of  Arlaona.  The  purpose  was  to  have 
such  company  take  oyer  the  Mexico  propn- 
ty.  Clayton  was  made  one  of  'the  Incorpo- 
rators, or  was  mentioned  as  such,  although 
It  appears  that  he  bad  no  knowledge  of  the 
fact  at  the  time.  It  appears  that  Rains 
(agent  of  Chew)  had  an  understanding  tbat 
Clayton  waa  to  have  $10,000  in  Mexican 
money  by  way  of  c(»nmls6ion  on  the  sale  of 
the  property,  and  In  addition  to  have  <me- 
eighth  of  the  stock  of  the  company  organized 
to  take  over  the  property.'  The  $10,000  com- 
mission  was  to  be  paid  In  three  Installmentf.; 
Just  as  the  purchase  price  was  to  be  paid. 
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TblB  price  was  160,000  In  MexlcftB  coin,  Hie 
original  directors  In  plaintiff's  cnnpany.  as 
named  in  tbe  article  of  association,  were 
Chew,  Clayton,  lUtlns,  Harris,  and  Btraat 
The  actual  incorporators  were  Chew,  Rains, 
and  Harris.  After  the  organization  of  plain- 
tiff cori>oration  a  resolution  was  passed  au- 
thorizing and  directing  the  purchase  of  the 
Hidatgo  Mine  from  Rains,  in  return  for  the 
issuance  to  Rains  of  all  the  $1,250,000  share 
of  stock,  except  four  qualifying  shares.  In 
January  following  Straat  and  Harris  re- 
signed from  the  directorate,  and  Candy  and 
Stevens  took  their  place.  Chew,  Rains,  Can- 
dy, and  Stevens  then  went  to  Mexico,  where 
they  were  advised  that  it  would  be  better  to 
organize  a  Mexican  corporation  to  take  and 
hold  the  title  to  the  mine.  Accordingly  a 
Mexican  corporation,  named  Virginia  C.  Min- 
ing, Milling  &  Smelting  Co.,  of  Chihuahua, 
was  organiaed  with  a  capital  stock  of  $10,000 
Mexican  money,  said  stock  being  divided  hito 
10  shares  of  $1,000  each. 

The  Incorporators  were  Chew,  Rains,  Clay- 
ton, Stevens,  and  Candy.  Chew  was  made 
president  Bains,  vice  president,  and  treasur- 
er, Clayton,  second  vice  presddeut,  and  Candy 
comiBaito.  It  seems  tiiat  there  are  two  kinds 
ct  corporation  stock  In  Mexico,  1.  e.,  regis- 
tered stock,  which  can  only  be  transferred 
and  registered  on  tiie  books  of  ttie  company, 
and  the  other  so  made  that  title  would  pass 
try  mere  delivery.  The  stodc  In  this  Mexican 
corporation  was  of  the  latter  diaracter. 

Uptm  the  o^anlzadon  of  the  Mexico  cor- 
poration, the  Hidalgo  mines  were  transferred 
to  it  for  $60,000  Mexican  money,  payable 
one-third  In  cash,  and  the  remainder  in  two 
equal  annual  payments,  due  in  one  and  two 
years.  If  payments  were  not  made  there 
was  a  forfeiture  under  the  deed.  The  10 
shares  of  stock  were  turned  over  to  Chew, 
who  held  them  In  St  Louis,  Mo.  Tbese  10 
shares,  with  the  knowledge  of  all  parties, 
were  to  be  the  basis  for  tlie  capitalization  of 
the  plaintiff  company,  and  the  plaintiff  com- 
pany was  to  operate  the  mine,  wUch  it  did 
for  a  time  out  of  money  obtained  by  the  sale 
of  plaintiff's  stock,  and  it  was  further  under- 
stood that  the  mine  was  to  be  paid  for  out 
of  sale  of  plaintiff's  stock.  Plaintiff's  stock 
was  of  the  par  value  of  $1  per  sbare,  and 
there  were  1,250,000  shares.  The  first  pay- 
ment was  made  in  cash,  and  the  second  pay- 
ment was  duly  met,  but  when  the  time  for 
the  third  arrived  there  was  trouble  getting 
the  m<mey.  The  panic  of  1907  was  on  at 
that  time.  After  sundry  efforts  It  devolved 
up<m  Clayt<m  to  further  finance  the  plaintiff. 
This  he  would  not  do  without  having  de- 
livered to  him  6  of  the  10  shares  of  the  Mexi- 
can corporation.  Clayton  wanted  the  title 
so  that  he  could  control  it,  in  the  event  he 
bad  to  take  the  property  for  the  money  he 
was  to  advance,  and  he  wanted  this  title  in 


Mexico,  and  not  dsnrhera  He  dananded 
that  6  (tf  the  10  tfiai«s  of  the  Hexlean  com- 
pany, then  held  by  jdaintitt  company,  be 
turned  over  to  Dale  Bros,  at  Chlhnahna^ 
Mexico.  Finally  Chew  sent  the  H  shares  to 
Rains,  who  was  there  for  the  purpose  of  ar- 
ranging for  the  loan  from  Clayton,  and 
Rains,  as  the  vice  president  and  treasurer 
of  the  Mexican  corporation,  executed  and 
delivered  to  Clayton  the  note  of  said  Mexi- 
can corporation  for  $24,378.65,  Mexican 
money,  due  July  14,  1908,  and  this  note  was 
secured  by  the  deposit  with  Dale  Bros,  (whose 
company  was  the  Chihuahua  Investmoit 
Company)  of  the  6  shares  of  stock,  with  the 
understanding  that  tf  the  note  was  not  paid 
after  one  extension  of  6  months  the  sto<^ 
was  to  be  delivered  to  Clayton  and  become 
ills  property.  Tbe  note  was  not  paid  at  Its 
maturity,  nor  after  two  6  months'  periods 
had  elapsed.  Clayton  paid  the  remainder 
upon  the  property,  and  the  balance  due  him- 
self on  commission,  which  aggregated  the 
fftce  of  the  note  aforesaid.  During  this  time 
Chew  was  president  and  Bains  was  vice 
president  and  general  manager  at  i^ntifl 
company.  In  fact  the  two  were  in  control 
of  both  companies,  having  the  same  name  but 
organized  in  different  territory.  The  pledge 
of  the  Mexican  corporation  ato<&  had  not 
been  spedflcally  authorized  by  tiie  board  of 
directors  of  plaintiff,  although  Chew,  Bains 
and  Clayton  were  «i  that  board,  and  of 
course  knew  all  the  facts. 

Whilst  plaintiff  was  the  operator  ct  the 
mine  up  to  about  January,  1910,  the  vmtore 
had  not  proven  profitable,  Oliew  died  In 
March,  1900,  and  was  succeeded  by  U  Vaj^ 
Clark,  but  Clark  left  St  Louis,  and  seems 
to  have  had  little  to  do  with  the  company. 
In  June,  1909,  it  was  discovered  by  the 
Board  of  Directors  that  Chew  had  pledged 
these  6  shares  of  stock  In  the  Mexican  com- 
pany to  Clayton,  and  that  he  had  sold  large 
quantities  of  stock,  some  of  which  bad  not 
been  accounted  for  by  him  to  the  company 
at  lea^,  the  corporation  claimed  some  $18,- 
000  due  from  Chew. 

Drifting  backward  a  little,  It  appears  that 
after  two  6  months'  extension  periods  had 
Qxpired,  and  the  Clayton  note  remained  un- 
paid, Dale  Bros,  turned  over  the  6  shares  of 
stock  in  the  Mexican  corporation  to  Clayton. 
Clayton,  as  vice  president,  then  called  a 
meeting  of  the  stockholders  of  the  Mexican 
corporation  for  January,  1910,  and  gave  no- 
tice thereof.  At  the  meeting,  Clayton,  wha 
had  transferred  some  of  his  shares  to  ap- 
parent friends,  was  elected  president,  and 
the  Mexican  corporation  took  over  the  opwa- 
tlon  of  the  mine,  under  the  sui>ervislon  of 
Claytw.  It  might  well  be  here  noted  that  by 
due  action  of  plaintiff's  board  o^  directors 
the  other  4  shares  were  pledged  to  secure 
funds  with  which  to  pay  up  debts  owing  by 
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tlie  mine,  under  the  opentfon  theceitf  by 
plaintiff.  And  tlieae  liuina  ultimately  tuned 
up  tn  the  bands  oC  Rains. 

Under  ttie  management  at  tbe  Mexican 
iwrporatlon  .the  propoty  seems  to  have 
readied  a  paj^ng  ba^  and  dividends  were 
declared  and  paid.  Tba  referee  finds,  and 
the  evidence  tends  to  show,  that  Glaytim  in 
good  faith  thooi^t  blmaelf  to  be  tbe  ownor 
of  the  6  shares  of  stockt  and  further,  that 
alt  the  active  persons  upon  the  board  of 
directors  of  plalntlfl  con^ny  treated  him 
as  owner;  that  the  said  board  were  fully 
advised  of  tbe  pledge  In  June,  1909,  and 
antfaorlsed  a  r^ledge,  wbldi  was  not  carried 
out.  His  ownersfa^  was  not  questioned  un- 
til some  time  in  191S,  when,  by  bis  efforts, 
the  property  baa  been  put  npMi  a  dividend 
paying  basi^  and  had  of  course  advanced  In 
value.  The  prayer  of  plalntifE's  petttlon 
reads: 

"Wherefore,  the  premlBes  considered,  plain- 
tiff prays  for  an  order  restraining  and  enjoin- 
ing the  defendant  from  selling,  hypothecating, 
or  la  any  other  manaer  makiiv  way  with  the 
6  aedones,  and  from  selUng,  transporting,  or  in 
any  mamier  disposing  of,  pledging,  or  convert* 
ing  to  bis  own  nse  the  said  ores  and  products  of 
said  mines,  or  from  interfering  vith  plaintiff's 
control  and  management  of  said  mines  pending 
this  action;  and  that  defendant  be  restrained 
and  enjoined  from  holding  or  attempting  to 
hold  any  meeting  of  stockholders  of  said  Meic- 
ico  corporation  hy  virtue  of  his  poBaession  and 
claim  of  ownership  of  said  6  aedones  and  from 
voting,  eaaslng  or  pennlttiDg  same  to  be  voted 
while  thos  In  his  possesBion  and  control  at  any 
meeting  or  attempted  meeting  of  said  Mexico 
corporation,  pending  the  final  termination  here- 
of; that  defendant  be  required  to  answer  here- 
in and  state  fully  the  amount  of  money  received 
by  him  from  said  mines  as  aforesaid,  or  from 
any  source  which  would  be  subject  under  the 
orders  of  this  court  to  be  applied  to  the  dis- 
charge of  such  indebtedness,  and  to  state  any 
balance  still  due  thereon,  if  any;  that  if  it  be 
found  that  any  balance  still  remains  due  de- 
fendant on  account  of  said  indebtedness,  or  in* 
tereat  thereon,  that  plaintiff  be  permitted  to 
pay  the  same  and  that  therenpMi  plaintiff  have 
a  judgment  and  decree  against  the  defendant 
for  tbe  redemption  of  said  6  aedones,  and 
that  defendant  be  compelled  to  surrender  and 
deliver  up  to  the  same  to  this  plaintiff  dis- 
charged of  any  lien  or  incumbrance  because  of 
said  loan  or  their  hypothecation  thereon  and 
from  any  claim  or  interest  of  defendant,  and 
that  plaintiff  have  such  further  orders,  ju^- 
ment  and  decrees,  not  herein  spedfieany  prayed 
for,  as  to  the  court  may  seem  Just  and  eqoita- 
ble  in  the  pr«nises,  and  judgment  for  the  costs 
of  thla  action." 

The  answer  seta  up  several  def^ises, 
which,  so  far  as  necessary,  will  be  noted 
later.  Reply  placed  at  issue  the  new  matter 
In  the  answer.  The  learned  referee  made  a 
very  lengthy  finding  of  facts,  Including 
among  them  tbe  outlined  facts  abov&  His 
conclusion  ct  law  was  thus  stated:  ' 


"I  find,  upon  the  basis  of  the  foregoing  facts, 
that,  as  an  action  in  equity,  this  suit  cannot 
be  maintained,  because  of  inequitable  laches  and 
acquiescence  upon  the  part  of  the  plaintiff. 
Patterson  t.  Hewitt,  195  U.  S.  309  X25  Sop.  Ct 
3S,  ^  li.  Bd.  214];  Twin-lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  687  [23  L.  Bd.  328];  Hayward 
V.  National  Bank.  90  U.  &  611  [24  L.  Bd.  866]; 
Joseph  V.  Davenport,  116  Iowa,  268  [69  N.  W. 
lOSl];  OUmer  v.  Morris,  80  Ala.  79  [60  Am. 
B^.  89];  Story  on  Bafiments,  ff  846,  347; 
Schonler  on  Bailments,  |  250  and  note.  The 
authorities  referred  to  as  opposed  to  tbe  ap- 
plieatiMi  of  ladMB  are  not  pertinent  to  the 
facts  of  this  ease." 

From  this  condualoo,  both  parties  have 
appealed,  and  lodged  their  complaints  here. 
Defendant  not  only  declares  that  tbe  laches 
of  plaintiff  defeated  tbe  action,  but  he  avers : 
(1)  That  plalntlfl  corporation  was  doing  busi- 
ness In  Missouri  without  a  license,  and  can- 
not maintain  this  suit:  (2)  that  the  pledge 
of  tbe  sto<±  was  duly  ratified  and  recognized 
by  plaintiff  company,  and  therefore  tbe  plain- 
tiff's action  Is  groimdless;  (3)  that  our  courts 
will  not  interfere  with  the  operation  of  a 
foreign  corporation;  and  (4)  that  the  Mexi- 
can corporation  was  a  necessary  party  to  tbe 
suit  It  would  appear  that  defendant's  ap- 
peal was  taken  as  a  matter  of  precaution  to 
preserve  tbe  questions  above  stated. 

This  outlines  tbe  case.  The  details  of  the 
evidence  and  of  the  findings  will  be  noted  In 
the  course  of  the  opinion. 

1.  As  said,  tbe  learned  referee  found  that 
there  were  laches  in  the  institution  of  this 
suit  He  found,  and  we  tlilnk  rightfully, 
that  there  was  no.  record  action  of  the  board 
of  directors  of  the  plaintiff  corporation  au- 
thorizing the  pledging  of  this  stock  In  the 
Mexican  corporation  to  the  defendant.  So 
that  the  doctrine  of  laches  Invoked  by  tbe 
referee  is  necessarily  dependent  upon  two 
lines  of, facts,  1.  e.:  d)  As  to  the  ratification 
of  the  acts  of  tbe  officers  of  the  plaintiff 
company  in  the  pleading  of  this  stock  to 
defendant;  and  (2)  as  to  the  conduct  of  plain- 
tiff company,  after  the  alleged  foreclosure 
of  tbe  pledge  made  to  defendant.  The  facta 
are  elaborately  detailed  by  tbe  referee,  but 
space  forbids  a  setting  out  in  fuU  of  bis  find- 
ings of  the  facts.  Suffice  it  to  say  that, 
generally  speaking,  they  were  carefully 
found.  EYom  these  findings  it  appears  (and 
the  evidence  so  shows)  that  tbe  whole  board 
of  directors  did  not  know  of  tbe  pledge  of 
the  stock  of  defendant  until  some  time  after 
It  was  made.  Tbe  active  officers,  and  tbe 
active  directors  of  the  plaintiff  did  know 
of  it,  and  did  pledge  the  stock  as  security 
for  tbe  debt  to  plaintiff.  The  referee  finds 
(and  the  finding  is  w^  supported  by  the 
evidence)  that: 

**On  July  29, 1909,  a  meeting  of  the  directors 
of  the  plaintiff  company  was  held,  at  which 
Rains  presided.  He  reported  tbe  failure  of  the 
Mclntire  negotiations  because  Mrs.  Chew  bad 
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refused  to  grant  an  eztenaion  of  the  time.  He 
forther  reported  that  Clajtoo's  loan  waa  past 
due;  that  the  latter  was  threatening  to  fore- 
close his  lien  on  the  securitr  that  Chew  had 
pledged  therefor,  namely,  the  6  shares  ot  the 
Mexican  corporation.  Raios  fui-ther  states 
that  other  creditors  were  due  about  $2300  or 
$2,400  for  sappUes,  and  that  be  had  been  ad- 
vised by  Dale  and  darton  to  settle  these 
claima,  as  the  creditors  were  threatening,  and 
the  remaiaiog  4  shares  might  be  sold  to  pay 
this  indebtedness. 

"After  protracted  diacoseion  Rains  was  called 
upon  for  hie  opinion,  and  stated  there  was 
nothing  else  to  do  except  to  borrow  money  on 
the  4  shares.  It  was  thereupon  resolved  that 
Rains  be  authoriwd  to  borrow  on  the  pledse 
of  the  4  shares  enough  money  to  pay  the  cred- 
itors, outside  of  Clayton;  and  that  be  be  au- 
Uioriaed  to  negotiate,  if  possible,  a  new  loan 
with  Clayton  for  the  amount  due  him,  and,  if 
successful,  to  pledge  anew,  as  security  there- 
for, the  6  shares  of  the  Mexican  corporation 
which  had  already  been  pledged  to  Qayton  to 
secure  the  payment  of  the  debt  to  him." 

There  was  much  other  evidence  tending 
to  show  the  later  knowledge  of  the  loan 
from  Clayton,  but  Uiis  action  of  the  board 
of  directors  ot  the  plaintiff  corporation  was 
an  express  recognition  of  the  loan,  as  well 
as  an  express  recognition  of  the  pledge.  The 
aathority  waa  granted  "to  the  i^cdge  anew," 
the  stock  to  Clayton  for  a  renewal  of  the 
loan.  Such  action  amounted  to  a  ratification 
by  the  corporation  of  all  that  bad  gone  be- 
fore, both  as  to  the  lc»n  and  the  pledge.  Many 
other  acts  found  in  the  record  tend  to  the 
same  end.  However,  we  do  not  gather  from 
the  brief  that  plaintiff  seriously  questions 
this  situation,  but  they  do  urge  that  the 
pledge  was  not  legally  foreclosed,  and  for 
that  reason  title  to  the  6  shares  in  the  Mexi- 
can corporation  never  passed  to  defendant. 

[1]  Of  that  situation  the  further  facts  will 
tfjSlow.  Suffice  it  to  say  that  the  record 
shows  a  valid  loan  from  defendant  to  plain- 
tiff, and  a  valid  pledge  of  the  stock,  not- 
withstanding there  was  no  prior  authoriza- 
tion from  the  board  of  directors.  Both  loan 
and  pledge  were  validated  by  ratidcation. 

[2-4]  II.  Going  now  to  the  matter  of 
laches,  it  may  be  said  that  this  is  a  doctrine 
peculiarly  applicable  to  suits  in  equity.  It 
Is  independent  of  the  statutes  of  llmitatimis, 
which,  unless  otherwise  provided  by  law,  ap- 
ply to  legal  actions  only.  Lapse  of  time  is 
one  of  the  elements  altering  into  the  doc- 
trine of  laches,  but  by  no  means  a  sole  de- 
termining elemoit.  All  of  the  surrounding 
facts  and  conditions  must  be  cmsldered 
along  with  lapse  of  time.  When  so  oimsid- 
ered  a  comparatively  short  -lapse  of  time 
may  suffice.  It  Is  at  least  safe  to  say  that 
lapse  of  ttane  cannot  be  measured  by  the 
statute  of  limitations.  The  weight  of  au- 
thority Is  otherwise.  Patterson  v.  Hewitt, 
19S  U.  ».  319,  25  Sup.  Ot.  35,  4»  L.  Ed.  214 : 
Bliss  V.  Prichard,  67  Mo.  181;  Kline  v.  Vog^ 
90  Mo.  239,  1  S.  W.  733,  2  S.  W.  408. 


So,  whilst  we  recognize  lapse  of  time  aa 
one  of  the  chief  elements  in  ai^lying  the 
doctrine  of  laches  to  suits  in  equity,  there 
are  other  matters  of  practically  equal  im- 
portance. If  a  property  is  of  practically  no 
value,  and  parties  interested  therein  have 
knowledge  of  the  fact  that  another  Is  daim- 
ing  the  title  to  such  property,  then,  if  the 
party  claiming  the  title  proceeds  to  take  his 
chance,  expend  his  money  and  his  work  up- 
on such  property,  with  the  knowledge  of  the 
other  parties,  and  by  virtue  of  bis  acts 
I  the  property  sudd«ily  becomes  valuable, 
laches  can  be  properly  invoked,  on  the  theory 
that  the  property  only  had  a  Eq;>ecalatiTe 
value,  which  was  suddenly  placed  in  the 
category  of  real,  or  great  value,  1^  the  money 
and  work  of  the  adverse  claimant.  Tbe 
lapse  of  time,  in  such  case,  might  be  a  very 
short  one.  If  the  acts  of  tbe  adverse  claim- 
ants were  such  as  to  lead  tbe  other  party 
to  the  belief  that  they  were  lecognizing  his 
claim. 

Mining  claims  are  peculiarly  subject  to 
this  rule.  They  are  worthless  today,  and 
may  be  valuable  tomoj'row.  So,  too,  ara 
mining  stocks.  Th^  may  have  no  value 
today,  but,  by  the  expenditure  of  money  and 
work  upon  the  claims  represented  by  the 
stodi,  they  may  become  eattremely  valuable 
.  in  a  v^  short  tlma  So  that,  in  the  ap- 
i  plication  of  the  equitable  doctrine  of  laches, 
there  are  many  important  things  for  con- 
sideration in  addition  to  the  mere  lapse  of 
time.   Patterson  v.  Hewitt,  supra. 

[i]  lU.  There  is  no  better  rule  eatoblisihed 
than  tiiat  the  knowledge  of  tbe  offlcm  of  a 
corporation  Is  the  knowledge  of  the  corpor- 
ation. The  knowledge  of  the  corporation 
as  to  the  claim  of  title  by  defendant 
to  these  6  shares  of  stock  in  the  Mexican 
corporation  Is  an  Important  question  in  this 
case.  This  is  a  matter  wholly  different  from 
tue  ratidcation  and  recognition  of  the  origin- 
al loan  and  pledge.  It  appears  that,  not- 
withstanding the  agreement  at  the  time  to 
the  effect  that  Clayton  shoi^d  have  title  to 
tbe  shares  of  stock  upon  default  In  paymoit, 
the  Mexican  law  required  a  given  procedure 
to  legaHy  vest  title.  This  procedure  was  not 
followed.  Clayton,  pursuant  to  his  agree- 
ment, demanded  the  stock,  and  it  was  turned 
over  to  him.  He  thought  that  he  had  done 
all  that  was  required  to  p»fect  bia  title. 
The  others,  from  their  cmiduct.  for  a  long 
time  evidttitly  thought  likewise.  The  learn- 
ed referee  has  made  a  long  and  ^borate 
finding  of  tbe  tacts  upon  this  question,  and 
we  wish  that  a  reprint  of  bia  findings  was 
Justified  in  this  (^nim,  but  they  are  bo 
fnll  of  details  (fully  covered  by  the  evidence) 
that  we  find  that  a  shorter  rteumg  can.  be 
made  to  suffice  here.  It  should  be  remember- 
ed that  both  corporations  were  largely  offi- 
cered by  the  same  men. 

On  July  26,  1909,  it  appears  that  defend- 
ant wrote  a  letter  to  Stevau,  who  was  not 
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onlj  one  of  the  directore  of  plalntUF,  but 
aeems  to  have  bben  acting  as  one  of  the  coun- 
sel of  plalntUf.  Defendant's  letter  Is  not  In 
the  record,  but  tts  contents  can  best  be  Judg- 
ed 1^  the  answer.  Among  other  things 
Stevens  says: 

"I  am  wen  satisfied  that  yon  have  eecared 
the  6  shares  of  the  Virginia  City  Mining  Coin> 
pany.  The  board  of  directors  of  tiie  Virfinia 
City  Company  of  Arizona  had  ft  meeting  in- 
St.  Louis  on  Wednesday  of  this  week,  and  Mr. 
Bains,  vice  president  of  the  company,  will  be 
in  Chihaahaa  some  time  next  week.  Mrs.  Chew 
and  her  conoBel  acted  rather  peculiarly  in  this 
matter.  We  have  given  a  man  in  New  York 
an  option -on  a  majority  of  the  stock  which  was 
to  be  placed  by  July  23d,  but  on  the  11th  he 
wrote  and  asked  until  August  1  to  close  the 
deal.  Mrs.  Chew's  cotmsel  promptly  wired  £hat 
be  woold  give  him  no  furUier  time,  and  that 
the  deal  was  off,  saying  to  Mr.  Bains  that  Mrs. 
Chew  would  furnish  all  the  necessary  meant 
to  protect  the  property,  pay  the  note,  etc,  and 
develop  the  property  as  agreed  to  be  done  by 
the  New  York  party.  But  it  seems  that  be- 
tween the  time  of  sending  the  telegram  and 
the  time  this  matter  became  due  Mrs.  Chew 
changed  ber  mind,  and  I  suppose  preferred  to 
lose  all  interest  in  the  property  rather  than  to 
put  mp  the  money  necessary  to  protect  it  and 
develop  it.  Mr,  Rains  will  make  all  arrange- 
ments with  you  in  regard  to  calling  the  ex- 
traordinary meeting  of  the  Mexico  company  to 
elect  direetors,  and  has  authority  to  act  irith 
you  in  an  matters  necesssry  to  reorganise  the 
company.  Mr.  Chew  had  gotten  very  many 
people  of  little  means  to  put  a  few  dollars  In 
this  company,  and  most  of  them  are  people  who 
cannot  afford  to  lose  a  cent,  and  every  man  who 
has  an  honest  principle  in  his  bosom  should  try 
to  protect  these  people  from  losing  the  little 
money  each  one  has  advanced.  Some  of  the 
people  connected  with  this  company  are  rich, 
and  possibly  do  not  care  anything  aboot  it,  and, 
if  they  do  not,  certainly  we  do  not  .Whatever 
you  and  Mr.  Bains  do  in  the  matter  will  be 
satisfactory  to  me.  Hr.  Bains  wiU  give  the 
name  of  directors;  I  do  not  know  their  first 
names." 

[I]  This  letter  followed  a  meeting  of  the 
directors  of  plaintiff.  From  its  contents, 
and  from  what  followed  thereafter,  it  is 
evident  that  the  board  of  directors  knew  of 
defendant's  claim  to  this  stock.  This  for 
the  reason  that  Bains,  as  an  officer  of  plaXa- 
tlff,  followed  the  letter  to  Mexico,  and  from 
that  time  forward  every  act  done  was  one 
in  recognition  of  defendant's  title  to  these 
shares  of  stock.  There  are  many  transac- 
tions immediately  following  each  other  for 
the  next  several  years,  which  show  that  the 
officers  and  agents  of  this  plaintiff  treated 
defmdant  as  the  owner  of  this  stock.  When 
defendant  got  the  stock  he  pledged  it  for 
money  to  exploit  the  mine.  His  own  re- 
sources had  been  crippled  by  tlie  paym^t 
of  the  corporation's  debt  on  the  pn^perty. 
Upon  getting  the  control  of  the  Mexican  cor- 


poration, he  devoted  his  time  and  energies, 
as  well  as  his  money,  to  the  devehqmient  of 
the  mine.  Upon  Chew's  death  the  mine  was 
In  debt,  and  the  plaintiff  company  had  to 
pledge  the  remaining  fottr  shares  to  pay  up 
the  debts  contracted  daring  its  operation  of 
the  mine.  These  shares  flnaUy  got  back  to 
Bains,  who  held  them  In  tmst  for  plaintlfE 
company.  Finally,  and  long  before  tiie  in- 
stitution of  this  ault,  defendant,  through  his 
own  efforts,  and  his  own  cash,  so  developed 
the  mine  that  they  had  mooey  with  which 
to  pay  a  dividend,  and  when  It  was  paid 
Bains  (trustee  for  plaintiff)  received  four- 
tenths  on  the  stock  held  by  him,  and  defend- 
ant received  six-tenths,  being  the  inroportlon 
due  him  on  the  six  shares  b<dd  by  him. 
Thus,  from  July,  1900,  until  practically  the 
day  of  filing  this  suit  in  1913,  plaintiff  and 
aU  Its  officers  treated  defendant  as  the  ownw 
of  this  stock.  Throu^  its  officers  an4 
agents  plaintiff  oHnpany  not  only  knew  of 
d^endant's  claim  to  title,  Imt  it  Hkewlse 
knew  of  the  fact  that  defendant  was  spoid- 
ing  time  and  mon^  In  the  derelc^iment  ot 
the  mine.  In  the  belief  0iat  he  owned  a  six- 
tenths  Interest  therdn.  By  the  use  of  hia 
own  money  and  time  he  made  a  rather  v^om- 
islng  proqiect  a  real  mine,  but  not  wldi  the 
hdp  <a  plaintiff  and  its  officers.  As  a  tact 
plaintiff  sent  out  a  letter  urging  stock- 
holders to  come  to  the  rescue,  and  pay  up 
the  debt,  and  push  the  development,  but  not 
a  favorable  response  was  recdved.  Under 
these  and  other  details  which  might  be  men- 
tioned, we  conclude  that  the  learned  referee 
and  tJie  learned  trial  court  were  right  In  ap- 
plying the  doctrine  of  laches  to  the  tacts  of 
the  case.  It  follows  that  the  Judgment 
should  be  affirmed,  and  It  is  so  ordered. 
All  concur. 


STATE  ex  rel.  ST.  LOUIS-SAN  FRANCISCO 
RY.  CO.  V.  REYNOLDS  et  al^ 
Judges.    (No.  22659.) 

(Supreme  Court  of  Missouri,  In  Bane.   July  8, 
1921.   Motion  for  Bebearlng  Denied 
July  22, 1981.) 

1,  Certiorari  €=>64(l)  —  Supremo  Court  will 
take  evidentiary  facts  In  opinion  for  facts  In 
ease. 

On  certiorari  to  the  St.  Louis  Coart  of  Ap- 
peals on  ground  of  conflict  of  decision,  the  Su- 
preme Court  win  take  the  evidentiary  facts  in 
the  opinion  for  the  facts  in  the  case. 

2.  Carriers  €:=>327— Duty  of  prospective  pas- 
senger crossing  track. 

Where  decedent  was  awaiting  the  arrival  of 
an  accommodation  train  at  a  suborbah  station, 
and  perceived  a  train  rapidly  approaching,  it 
was  her  duty  to  see  Just  where  the  moving  en- 
gfaie  was,  and  the  rate  of  its  qieed,  before  at- 
tempting to  cross  the  taA  directiy  in  front 
of  IL 
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3.  CarrlMTt  «db2&7(2)— ChImmt 

that  OB*  «roulao  tnwk  to  wt  obllvlfn  af 
dangar. 

The  engineer  of  a  through  train  running  late 
on  the  time  of  an  accommodation  train  at  great 
apeed,  when  he  saw  perBOns  at  a  suburban  ata- 
tion  attempting  to  cross  the  track,  could  assume 
that  they  saw  hia  train  and  the  speed  of  such 
train,  and  that.  If  waiting  passengers,  they 
knew  the  local  train  had  not  arrlred  on  time, 
and  that  they  would  stop  and  look  before  en- 
tering on  the  track,  which  was  the  real  danger 
cone. 

4.  Carrlsra  «=»347(3)— Case  of  ons  Mllad  while 
orostlng  track  hold  not  sufflclent  to  go  to 

In  an  action  for  the  death  of  one  awaiting 
passage  on  a  suburban  train,  who  while  cross- 
ing the  track  was  struck  bj  a  through  train 
running  late  on  the  time  of  the  suburban  train, 
held,  that,  in  view  of  decedent's  negligence  and' 
knowledge  of  the  approaching  train,  and  not- 
withstanding the  humanitarian  rule,  plaintiff 
was  not  entitled  to  bare  the  case  go  to  the 
jury. 

Walker,  J.,  dissenting. 

Certiorari  to  the  St.  Louis  Ck)urt  of  Ap> 
peals  by  the  State  of  Missouri,  on  the  rela- 
tion of  the  St.  Louis-San  Francisco  Hallway 
Oompany,  against  Hon.  George  D.  Reynolds 
and  others,  Judges  of  the  St.  Louis  Court  of 
Appeals.  Judgment  and  opinion  of  the  St 
LouIb  Court  of  Appeals  (227  S.  W.  m) 
quashed. 

W.  F.  Brans,  B.  T.  MlUer,  and  A.  P.  Stew- 
art, all  of  St.  Louis,  for  relator. 

Perry  Post  Taylor,  Erall  Mayer,  and  Ben 
L.  Shlfrin,  all  of  St  Louis,  for  respondents. 

GRAVES,  J.  Certiorari  to  the  St.  Louis 
Court  of  Appeals.  Our  writ  was  invoked  in 
a  case  decided  by  that  court  entitled  Charles 
N.  Martin  v.  St.  Louis-San  Francisco  Ball- 
way  Co.  (227  S.  W.  129),  wherein  a  Judg- 
ment of  $5,000  obtained  by  plaintiff  in  the 
circuit  court  was  affirmed  by  the  Court  of 
Appeals.  The  action  was  one  by  the  husband 
for  the  alleged  negligent  killing  of  his  wife. 
All  charges  of  negligence  were  abandoned 
except  the  negligence  covered  by  the  human- 
itarian rule.  In  other  words,  the  ease  In 
the  trial  court  was  submitted  solely  on  the 
humanitarian  rule.  Relator  urges  many  con- 
flicts betwcMi  our  opinions  and  the  opinion 
of  the  Court  of  Appeals,  the  particulars  of 
which  will  be  noted  In  the  course  of  the  opin- 
ion. 

The  evidentiary  facts  are  thus  outlined  In 
the  opinion  of  the  Court  of  Appeals. 

"At  about  10  a.  m.,  on  Auguat  8,  l&ll,  plain- 
tiff's wife  was  struclc  and  killed  one  of  de- 
fendant's east-bound  through  passenger  trains 
at  Shrewsbury  station,  St.  Louis  county. 
Hence  arose  this  action  for  damages  under  the 
compeDBatory  death  act  (section  5425y  R.  S. 


1909).  All  allegations  <tf  primary  negligence 
were  abandoned  by  plaintiff,  and  the  case  was 
put  to  the  jury  under  the  humaDltarlan  doctrine, 
resulting  in  a  verdict  and  judgment  for  plain- 
tiff for  $5,000.    Defendant  appeals. 

"Defendant's  dduble  track  runs  east  and  west 
at  the  vfAnt,  and  for  about  one-half  mile  west 
of  the  station  the  track  is  straight,  and  then 
curves  to  the  south.  West-bound  trains  use  the 
north  track,  and  east-bound  trains  the  south 
track.  North  of  both  tracks  is  the  station 
house,  and  south  of  the  tracks  is  a  platform 
where  passengers  board  east-bound  trains. 

"On  the  morning  In  question,  a  local  subur-  , 
ban  accommodation  train  was  due  to  stop  at 
Shrewsbury  station  at  9:46  a.  m.  Thia  train 
was  late.  About  10  o'dock  a  throng  passen- 
ger toain,  not  scheduled  to  stop  at  tUs  sta- 
tion, and  running  several  hours  late,  and  at  the 
rate  of  45  miles  per  hour,  rounded  the  curve 
one-half  mile  to  the  west  of  the  station  and 
proceeded  eastwardly  on  the  south  of  east- 
bound  track  on  a  down  grade  of  about  60  feet 
to  the  mile.  At  this  time  the  deceased,  Mrs. 
Martin,  two  other  ladies,  and  two  children  were 
in  the  station  on  the  north  side  awaiting  the 
local  train.  Hearing  a  train  whistle  to  the 
west,  they  proceeded  ont  of  the  station  and 
across  the  tradi  for  the  purpose  of  getting  upon 
the  platform  on  the  south  side,  lo  aa  to  take 
what  they  supposed  was  the  local  accommoda- 
tion train  that  was  approaching,  and  which 
would  stop  at  the  station. 

"The  inference  is  plain  from  the  evidence  that 
this  group  of  passengen,  including  the  deceas- 
ed, knew  the  train  was  coming  down  the  grade, 
but  supposed  that  it  was  the  local  train,  and 
it  would  slow  up  and  stop  at  the  station.  In 
that  event  there  was  ample  time  to  cross  the 
track  in  safety.  As  it  turned  out,  the  train 
was  a  through  train,  running  very  fast,  and  not 
scheduled  to  stop.  The  result  was  that  tha 
two  ladiea  and  the  chUdren  barely  crossed  the 
tnA  in  time,  and  Sirs'.  Martin,  who  was  just 
behind  the  others,  was  struck  and  killed  just 
as  she  stepped  off  the  south  rail  of  the  east- 
bound  tittA.  One  second  more,  or  two  at  the 
most,  and  she  would  have  reached  a  place  of 
safe t J. 

"The  testimony  of  the  engineer,  who  was 
called  by  the  plaintiff,  shows  that  this  train  of 
9  coaches  was  running  on  about  the  time  of  the 
local  train  which  was  passed  by  his  train  at 
Valley  Park,  12  miles  to  the  west;  that  as  he 
approached  the  station  traveling  45  miles  per 
hour,  and  when  about  one-quarter  of  a  mile 
(I32O  feet)  west  of  the  station  he  saw  thia 
group  of  passengers  leave  the  depot  and  start 
across  the  tracks,  and  that  he  knew  they  were 
going  to  cross  in  front  of  iiis  train.  While  the 
engineer  says  that  he  did  not  see  the  deceased 
until  just  before  hia  engine  struck  her,  he  did 
see  the  group  of  passengers  crossing  the  tracks, 
and  other  evidence  is  to  the  effect  that  Mrs. 
Martin  waa  among  the  group.  Realising  at 
that  moment  that  these  women  and  children 
were  going  to  cross  in  front  of  his  en^ne,  the 
engineer  testi^ed  be  gare  his  brakes  what  is 
termed  a  'service  application,'  which  Is  the  or- 
dinary method  of  stopping  the  train  as  distin- 
guished frmn  an  'emergency  application,'  which 
dowa  up  and  stops  the  train  quicker  than  tho 
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'■ervics  appUcfttlon,*  and  wUch  Ib  osed  in  cases 
of  emersencr.  He  lays  he  took  this  action  in 
order  'to  give  the  groap  of  paaaengers  time  to 
get  across.* 

"While  the  engineer  testifies  he  applied  the 
brakes  as  stated,  and  lessened  the  speed  of 
the  train  from  a  point  one-qoarter  of  a  mile 
from  th«  station,  there  vas.  evidence  tendlDg  to 
show  that  the  speed  of  the  train  wae  not  slack- 
ened until  after  the  deceased  was  struck. 
There  was  further  evidence  tending  to  show 
that,  had  the  engineer  given  the  brakes  an 
emergency  application,  instead  of  a  service  ap- 
plication, the  train  could  have  been  stopped 
within  the  1^20  feet  onder  the  condition  that 
existed.  In  any  event,  b;  such  emergency  ap- 
plication the  speed  of  the  train  could  have  been 
so  slackened  that  the  deceased  wonld  have  had 
time  to  haTC  escaped  from  the  uicMning  loco- 
motive.  While  the  engineer  says  that,  having 
once  given  the  brakes  the  service  application, 
he  could  not  thereafter,  for  mechanical  rea- 
aons,  apply  the  emergenqr  brakes,  this  ia  dis- 
puted by  another  experienced  engineer,  who  tes- 
tified for  plaintiff." 

Cooiuel  for  relator,  after  setting  out  tiie 
foregoing  portion  of  the  Court  of  Appeals' 
(^InloD,  and  direcUug  our  attention  thereto, 
then  thus  iwoceed  to  outline  th^  condu- 
giona  of  the  rulings  of  the  court: 

"On  this  statement  of  facts,  the  Coart  of 
Appeals  held:  (1)  That  when  the  engineer 
aaw  the  group  of  people  leaving  the  station  for 
the  purpose  of  going  to  the  south  side  of  the 
track  to  take  what  tii^y  supposed  was  the  local 
accommodation  train,  which  he  knew  was  fol- 
lowing his  train,  and  when  he  knew  that  they 
were  going  to  cross  the  track,  they  were  from 
that  moment  in  the  danger  zone,  and  the  duty 
then  devolved  upon  the  engineer  to  do  every- 
thing he  could  reasonably  do  to  either  atop  or 
slow  up  the  train  so  as  to  prevent  the  accident, 
and  that,  as  there  was  evidence  tending  to 
show  that  he  failed  in  this  duty,  the  caac  was 
properly  submitted  to  the  jury  under  the  last 
chance  rule;  and  (2)  that,  since  the  engineer 
admitted  that  he  knew  the  group  of  people 
were  going  to  cross  the  tratA  from  the  time 
they  left  the  depot  building,  he  was  not  enti- 
tled to  presume  that  persons  who  were  sui 
Jnris  would  not  step  from  a  place  of  safety  into 
one  of  peril. 

"The  Court  of  Appeals  further  approved  the 
main  instruction  given  by  the  trial  court  at  the 
instance  of  plaintiff,  which  instruction  submit- 
ted the  case  to  the  jury  on  the  theory  of  the 
humanitarian  doctrine,  but  omitted  to  require 
the  jury  to  find,  as  a  predicate  to  returning  a 
Terdict  for  plaintiff,  that  deceased  was  oUivious 
to  the  impuiding  danger.  The  petition  contain- 
ed no  allegation  that  deeeooed  was  obUvions 
to  the  impending  danger.  The  Gonrt  of  Ap- 
peals held  that  it  was  nnnecessary  that  the  pe- 
tition should  contain  an  allegation  that  de- 
i;ea8ed  was  oblivious  to  the  impending  danger, 
or  that  the  element  of  obliviouaness  should  he 
incorporated  in  the  instruction,  because  of  the 
evidence  of  the  engineer,  who  admitted  that 
he  knew  the  group  of  persons,  of  which  deceas- 
ed was  one,  were  going  to  cross  the  track  in 
irant  of  his  engine.** 
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These  holdings,  tbey  say,  conflict  with  di- 
vers opinions  of  this  court  This  snffidoiUy 
outlines  the  ease. 

I.  Relator  is  correct  in  urging  that  the 
Court  of  Appeals  ruled  that  the  deceased  was 
In  tb9  danger  wme  from  the  time  that  she 
left  the  depot  on  the  north  side  of  the  two 
trades,  and  started  to  the  south.  On  this 
question,  the  court  said : 

"Whra  the  engineer  saw  this  group  of  pas- 
sengers leaving  the  station  for  the  purpose  of 
going  to  the  Booth  ride  of  the  track  to  take 
what  they  supposed  was  the  local  accommoda- 
ti<w  train  which  he  knew  was  following  his 
train,  and  when  he  knew,  as  he  admits,  that 
they  were  going  to  crosa  tiie  tracks,  they  were 
from  that  moment  in  the  danger  zone,  the  duty 
then  devolved  upon  him  to  do  everything  that 
he  coald  reasonably  do  to  either  stop  or  slow 
up  his  train  ao  as  to  prevent  the  accident. 
As  there  was  evidence  tending  to  show  that  he 
failed  in  this  duty,  we  think  the  esse  was  prop- 
erly admitted  to  the  Jury  under  the  last  dianee 
rule." 

[1]  It  should  be  noted  that  the  court  fur- 
ther says  "there  was  evidence  tending  to 
show  that  the  speed  of  the  train  was  not 
slaek^ed  until  after  the  deceased  was 
struck."  From  whence  this  evidence  comes 
the  court  does  not  enlight^  us  In  the  opin- 
ion. Under  our  rule  we  take  the  evidaitlary 
facts  In  the  opinion  for  the  Acts  in  the  case, 
and  we  shall  follow  that  rule  In  this  case. 
Curiosity,  however,  prompted  us  to  read  the 
record  in  the  Court  of  Appeals,  and  It  there 
appears  that  the  woman  jnst  ahead  of  the 
deceased  looked  up  at  the  approaching  train 
twice,  and  saw  that  It  was  coming  very  t&st 
and  was  not  slackening  its  speed.  She  was 
the  leading  witness  for  plaintiff.  By  other 
persons  who  were  on  the  south  side  of  the 
tracks  awaiting  this  local  train,  it  was  shown 
that  the  speed  of  the  train  was  not  slacken- 
ed, and  that,  by  the  time  the  train  covered 
half  of  the  <flear  distance  between  tbe  curve 
and  the  depot,  they  discovered  that  it  was 
not  the  local  by  the  very  facts  that  it  was 
running  so  fast,  and  was  not  ala.ckenlng  its 
speed.  What  oOier  waiting  passeng^ s  saw, 
deceased  might  hare  seen.  Of  coarse  these 
details,  hdpful  as  they  ml^t  be,  we  cannot, 
and  will  not,  oonslder.  We  shall  take  the 
evidentiary  tects  Just  as  they  are  in  the 
oi^on,  although  it  might  weak«i  the  ruling 
of  our  learned  Brothers  if  the  actual  fticts 
stated  above  ai^eared.  They  did  rule  that 
the  danger  Kne  tor  the  deceased  b^n  at 
the  depot,  and  otoided  dear  across  the 
tracks.  In  other  words,  they  ruled  that  it 
was  the  duty  of  this  engineer  to  begin  the 
process  of  protectii^  deceased,  as  If  In  a 
perilous  position,  and  obUvlons  thereof,  from 
the  time  she  emerged  frcan  the  <lepot.  De- 
ceased was  sul  Juris  and  possessed  of  all  her 
faculties.  Is  this  ruling  In  conflict  with  our 
rulings?  Of  that  question  next 

n.  Tba  Gonrt  of  Appeals  says: 
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"The  inference  is  plain  from  the  evidence 
that  this  ^roup  of  passengers,  including  the 
deceased,  knew  the  train  was  coming  down  the 
frade." 

From  the  real  record  the  word  "Inference" 
would  apply  to  deceased  rather  than  the 
others.  This  because  her  mouth  was  closed 
at  the  trial.  The  others  testified,  and  we 
have  indicated  supra  the  character  of  their 
testimony.  One  went  so  far  as  to  say  that 
she  discovered  it  was  not  the  locjal  train  (by 
Its  speed)  before  she  crossed.  And  she  was 
Just  ahead  of  deceased.  These  facts  we  elipa- 
iuate,  however,  and  take  the  court's  state- 
ment that  "the  inference  is  plain"  that  they 
knew  of  the  approaching  train.  We  also 
take  the  court's  statement  that  the  engineer 
knew  that  the  purpose  of  these  three  ladles 
aud  two  children  was  to  cross  those  tracks. 
With  both  statements  taken  for  the  facts, 
we  yet  have  those  parties  knowingly  leav- 
ing a  place  of  safety,  and  putting  themselves 
in  a  place  of  peril.  Concede  that  they  thought 
it  to  be  the  local  train,  yet  they  were  cross- 
ing railway  tracks,  one  of  which  would  be 
occupied  by  the  engine  of  that  train.  They 
were  crossing  from  the  depot  directly  across 
to  a  platform  opposite,  as  we  gather  the 
facts  from  the  opinion.  The  engine  of  even 
the  local  train  would  have  to  cross  their 
pathway  before  its  train  would  be  In  posi- 
tion to  receive  pasBengera. 

[2]  The  deceased  was,  under  all  the  facts, 
head-bound  for  a  place  on  the  railway  track, 
which  she  knew  would  sooner  or  later  be  oc- 
cupied by  the  moving  engine  of  the  train, 
whether  it  be  the  local  train  or  some  other 
train.  Her  duty  was  to  see  Juf5t  where  the 
moving  engine  was,  and  the  rate  of  its  speed, 
before  she  attempted  to  cross  the  track. 
This  because,  as  the  Court  of  Appeals  finds, 
she  knew  the  train  was  coming.  She,  with 
knowledge  of  the  fact  of  the  approaching 
train,  was  not  oblivious  of  her  danger. 

[S]  Kow,  as  to  the  situation  of  the  engi- 
neer on  the  train.  He  saw  these  parties,  and, 
the  track  being  clear  and  straight,  he  had 
the  right  to  assume  that  they  saw  his  train 
and  the  siiecd  of  the  train.  Their  actions 
indicated  to  him  that  their  purpose  was  to 
cross  the  track,  but  thdr  actions  also  indicat- 
ed that  they  knew  (as  the  Court  of  Appeals 
finds)  of  the  approaching  train,  and  its  speed. 
He  knew  that  the  local  was  behind  him,  and 
be  had  the  right  to  assume  that  they.  If 
waiting  passengers,  knew  the  local  train  had 
not  arrived  on  time.  In  other  words,  that 
such  train  was  off  of  schedule  time.  But 
the  mere  fact  that  these  parties  were  going 
to  cross  the  tracks  would  not  necessaiily  in- 
dicate that  they  were  Intending  passengers. 
The  oiglneer  had  the  right  to  assume  (know- 
ing from  their  acts  that  they  saw  his  train, 
and  hence  the  speed  thereof)  that  these  par- 
ties would  look  and  stop  before  entering 
upon  the  track,  the  real  dang»  zone.  The 
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mere  tect  that  be  mlgbt  hare  believed,  or 
even  knew,  that  their  purpose  was  to  cross 
the  tracks,  and  that,  too,  before  the  arrlTal 
of  his  train,  did  not  deprive  the  engineer 
of  the  right  to  assume  that  they  would  stop 
their  progress  before  real  danger  was  reach- 
ed; thia  because  to  blm  their  actions  dla* 
closed  tiielr  knowledge  of  bis  aHuroadilng 
train,  which  knowledge  carried  with  it 
knowledge  of  the  tnct  that  the  oiglne  .was 
approaching  very  fast.  Tbe  Court  of  Ap- 
peals says  that  the  engineer  would  have  no 
right  to  assume  that  these  parties,  wltb 
knowledge  of  an  approadilng  train,  the  en- 
gine of  whldi  must  cross  their  pathway, 
whether  mesh  train  be  the  local  or  stnne  oth* 
er  train,  would  cease  thdi  progress  acroea 
the  tracks  before  placing  themaclTea  in  ac- 
tual danger  by  goUig  upon  a  railroad  track 
immediately  In  front  of  a  rapidly  moving 
engine.  Once  you  concede  that  the  parties 
had  knowledge  of  the  approaching  train,  and 
that  there  were  acts  to  Indicate  to  the  en- 
gineer that  they  bad  such  knowledge,  thai 
there  is  no  danger  zone  until  the  tra^A  la 
practically  reached;  this  for  the  reason  that 
the  engineer  can  assume  that  the  anivoacb- 
Ing  parties  (knowing  that  the  train  was  com- 
ing) would  stop  before  going  on  ttie  track, 
rather  than  hurl  themselves  upon  the  track 
directly  in  front  of  the  rapidly  moving  train. 
This  assumption,  the  Court  of  Appeals  ruled, 
was  not  proper,  and  that  the  danger  aone 
began  at  the  depot  In-thls  they  contravene 
our  cases. 

The  ruling  clearly  conflicts  with  Boyd  t. 
By.  Co.,  105  Mo.  371,  18  S.  W.  909.  and  the 
many  cases  which  hnve  followed  that  case. 
The  facts  of  the  Boyd  Case  are  In  many  ways 
similar  to  the  case  at  bar.  The  Court  of 
Appeals  made  an  attempt  to  distinguish  It 
from  their  case,  but  it  cannot  be  successfully 
dona  Judge  Brace  has  succinctly  stated  the 
facts  of  Boyd's  Case,  thus: 

'The  evidence  for  the  plaintiff  disclosed  the 
following  facts;  Charles  Boyd,  the  husband 
of  plaintiff,  was  a  hotel  keeper  in  the  town  of 
Benick  in  Randolph  county.  His  hotel  was  sit- 
uated about  100  feet  north  of  the  depot.  The 
defendant's  tracks  are  between  the  hotel  and 
the  depot.  A  plank  walk  leads  from  the  hotel 
across  the  tracks  to  the  platform  of  the  depot, 
and  was  used  as  a  public  crossing.  In  the 
prosecution  of  his  business,  he  was  in  the  habit 
of  going  to  the  depot  upon  the  incoming  of  all 
passenger  trains  stopping  at  that  station.  One 
of  defendant's  regular  passenger  trains,  the 
mail  from  Kansas  City  to  St  Louis,  was  due 
from  the  west  at  Benick  daily  at  12:30  p. 
m.,  and  usually  passed  over  the  crossing  from 
the  hotel  at  a  speed  of  three  or  four  milea  an 
hour,  stopping  at  the  platform  Just  east  of  tha 
crossing. 

"On  the  26th  of  September,  1887,  an  excursion 
train  approached  Renick  from  the  west  on  the 
time  of  the  Kansas  City  &  St.  Lmiis  mail  [and 
running 'as  Its  first  section];  it  signaled  its 
approach  by  whistling  at  the  nsnal  place.  The 
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tmin,  from  the  time  It  whistled  until  it  paised 
the  depot,  at  which  it  did  not  Btop,  was  run- 
ning  at  about  40  or  45  miles  an  hour;  as  the 
train  approached  the  depot  ita  b«U  was  runs, 
and  kept  ringing,  bat  its  speed  was  not  chedced. 
When  Mr.  Boyd  heard  the  train  whistling  he 
was  in  the  house.  He  immediately  came  out. 
and  started  for  the  depot  on  tiie  plank  walk  in 
a  nut  or  'trot.'  and*  without  breaking  his  gait, 
entered  upon  the  tni^  Immediately  in  front  of 
the  engine,  acd  was  struck  Just  as  he  was  about 
to  make  bis  last  step  over  the  track,  and  in- 
stantly killed.  Mr.  Boyd  was  a  small,  active 
man,  quick  in  his  movements,  about  BQ  years 
of  age,  and  fn  the  enjoyment  of  all  his  senses. 

"The  tYain  was  in  plain  view,  and  its  sound 
in  bis  hearing  from  the  inonient  he  started 
from  his  botel  on  the  plank  walk  until  he  en- 
tered upon  the  track.  Thai  be  both  beard  the 
train  and  saw  it,  in  a  general  way,  there  is  no 
question;  but  he  did  not  stop  a  moment  in  bis 
coarse  to  observe  its  morement,  to  ascertain 
whether  it  was  the  regular  train  he  was  ex- 
pecting, and  which  would  stop  at  the  depot,  and 
whose  speed,  as  it  slowed  up  for  that  purpose, 
he  could  accurately  gauge  from  bis  long  and 
frequent  experience,  or,  as  it  proved  to  be,  a 
special ,going  at  a  high  rate  of  speed,  and  show- 
ing no  evidence  of  an  intention  to  stop.  Dom- 
inated, perhaps,  by  the  first  impression,  receiv- 
ed in  the  house  when  be  heard  the  whistle,  that 
this  was  the  regalu  mail,  be  hastened  towards 
the  depot,  and  onto  the  track,  without  stop^g 
for  a  moment  to  test  by  sense  of  sight  or  sound 
the  correctness  of  bis  first  impression,  and  as 
the  resnit  of  bis  heedlessness  lost  his  life. 

"This  is  one  view  of  the  case  presented  by 
plaintiff's  evidence,  as  through  it  we  look  back 
at  the  unfortunate  accident  after  it  happened. 
Another  may  be  taken  of  it,  that,  observant  of 
his  Burronndfngs.  lie  may  have  miscalculated  his 
own  speed,  and  that  ot  the  train,  and  haurd- 
•d  the  chance  of  getting  across  the  track  in 
safety  before  the  engine  could  strike  him.  In 
either  view  Ms  death  was  the  result  of  his  own 
negligence. 

"The  evidence  for  plaintiff  further  showed 
that  the  deceased,  in  going  from  hia  hotel  to 
the  track,  was  in  plain  view  of  the  defendant's 
servauts  on  the  locomotive,  and  there  was  evi- 
dence tending  to  prove  (upon  the  hypothesis 
that  the  train  was  going  at  the  rate  of  40 
miles  an  hour)  that,  If  the  engineer  had  com- 
menced checking  his  train  at  SOO  feet  from  the 
point  of  collision,  the  speed  of  the  train 
could  have  been  so  diminished  that  it  would 
have  reached  that  point  two  seconds  later  than 
it  did,  and  the  deceased  would  have  escaped 
without  injaty." 

There  Is  every  material  fact  in  that  case 
tiiat  there  Is  in  the  case  under  ooualdenitioiL 
It  Is  true  that  Boyd  was  not  an  intending 
passenger,  but  his  purpose  to  get  to  the  depot 
where  his  expected  train  would  stop  Is  the 
some.  In  Boyd's  Case,  the  deceased  was 
running  to  get  over  the  track  to  the  depot; 
the  engineer  saw  him,  or  could  have  seeu 
bim,  in  time  to  hare  so  checked  his  train  as 
to  lure  avoided  Injury;  Boyd  was  In  view 
from  the  time  he  left  this  hotel,  and  his  acts 
ghowed  that  he  Intended  to  reach  the  depot 


KETNOIiDS  22il 
B.W.> 

>  across  the  tracks^  Just  as  the  acts  of  these 
parties  showed  that  they  Intended  to  reach 
the  platform  across  the  tradu;  Boyd  knew 
there  was  a  train  coming,  but  thou^t  It  to 
be  a  train  which  was  tiien  due  to  stop  there^ 
as  did  these  parties  think;  Boyd  was  kill- 
ed by  an  extra  train  running  40  to  46  miles 
per  hour,  which  was  not  to  stop,  as  was  de- 
ceased kined  In  the  case  before  the  Gourt  of 
Appeals.  The  facts  are  so  nearly  Identical, 
and  BO  very  similar,  that  the  same  principles 
of  law  must  be  applied  to  each. 

The  Boyd  Case  ruled  that  the  danger  zone 
was  the  railroad  track,  and  farther  ruled 
that,  althoush  the  engineer  saw  Boyd  run- 
ning toward  the  depot,  the  engineer  had  the 
right  to  assume  that  he  would  dieck  his 
progress  before  going  upon  the  railroad 
track.  We  also  then  ruled  that  the  plaln- 
tlflTs  evIdMce  did  not  make  a  case  for  Oie 
Jury  upon  the  humanitarian  rule,  or  nny 
other  rule,  and  reversed  the  Judgment  for 
plaintiff,  which  was  rendered  under  her  In- 
struction covering  the  humanitarian  rule. 
The  doctrine  of  Boyd's  Case  has  been  consist- 
ently followed  by  this  court  (as  the  Missouri 
Citator  will  show)  but  we  shall  not  stop  to 
compare  the  other  cases  with  the  facts  of 
the  present  case.  The  curious  may  examine 
Kinlen  v.  Railroad,  216  Mo.  loc.  dt.  158,  115 
S.  W.  523;  Holland  v.  Railroad,  210  Mo.  loc. 
clt.  351,  109  W.  19;  Sites  T.  Knott,  197 
Mo.  loc.  clt  712,  713,  96  S.  W.  206;  Mocko- 
wik  V.  Railroad,  196  Mo.  loc.  clt.  570,  94 
S.  W.  266;  Boring  v.  Street  Ry.  Co.,  194 
Mo.  loc.  cit.  549,  92  S.  W.  655.  See,  also, 
I^un  V.  Railroad,  216  Mo.  loc.  clt.  663,  116 
S.  ,W.  553;  Pope  t.  Railroad,  242  Mo.  loc 
dt.  239,  240,  146  S.  W.  790;  Reeves  v.  Rail- 
road, 231  Mo.  loc.  dt  177,  178,  158  S.  W.  2; 
Keele  v.  Railroad,  258  Mo.  loc.  cit.  78,  79, 
167  S.  W.  4SS;  Guthrie  v.  RaUroad,  204  S. 
W.  185.  Boyd's  Case  la  so  similar  In  fkcts 
that,  without  departing  from  the  rules  an* 
nounced  in  it,  we  can  not  sustain  the  Judg- 
ment and  opinion  of  our  learned  Brothers  of 
the  Court  of  Appeals. 

[4]  III.  There  are  two  or  three  other  al- 
leged conflicts  between  the  oi^lon  of  our 
learned  Brothers  and  our  opinion,  but  we  are 
so  thorou^ly  satisfied  that  their  oplntos 
conflicts  with  Boyd's  Case,  and  all  of  the 
cases  following  It,  that  we  shall  not  go  far- 
ther. A  discussion  of  these  alleged  coufilcts 
would  serve  no  good  purpose  In  view  of  what 
we  have  Just  ruled.  We  mlfbt  add,  and 
properly  so.  that,  under  our  ruling  in  Boyd's 
Case,  the  opinion  of  the  Court  of  Appeals  la 
wrong  and  conflicting  in  holding  that,  under 
the  facts  shown,  the  plaintiff  was  entitled  to 
have  his  case  go  to  the  Jury.  We  reversed 
Boyd's  Case,  because  wrongftiUy  submitted 
to  the  Jury  on  tacts  fUlly  as  strong  for  the 
plalntUf  there  as  are  the  tacts  for  the  plaln- 
tifr  here.  So  the  opinion  conflicts  wherein 
It  says  that  defraidanf  s  demurrer  to  the  erl- 
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dence  wm  properl7  orramled  by  the  trial 
court  Under  tbese  views  rerlew  of  other 
alleged  conflicts  serve  no  purpose,  be- 
cause th^  Ooort  of  Appeals,  following  our 
Tlews  in  this  osdnlon.  will  have  to  reverse 
absolutely  the  Judgment  nlsL 

The  judgment  and  opinion  of  the  St.  Louis 
Court  of  Appeals,  for  the  reaa(m  stated,  Is 
Quashed. 

AU  concur,  except  WALKER,  who  dis- 
sents In  opinion  filed. 

JAMES  T.  BLAIR,  O.  J.,  concurs  In  re- 
sult. 

WALKER,  X  (dlssentini^.  ^e  ftcts  in 
the  Boyd  Case,  as  I  read  them,  are  different 
from  those.  In  Martin  v.  Railroad.  In  my 
opinion,  the  ruling  of  the  Court  of  Appeals 
In  that  case  does  not  contravene  our  opinion 
In  the  Boyd  Case,  and  hence  our  writ  should 
be  quashed;  which  conclusion  results  In  my 
dissenting  from  the  majority  opinion. 


iWORROW  V.  FRANKLIN.    (Ns.  19783.) 

(Sopreme  CouTt  of  Missouri,  Division  No.  1, 
July  23,  1921.  Motion  for  a 
Rehearicg  Denied. 

1.  Fnuid«=3l3<2)—"Soleater"  defined. 

In  actions  for  fraad  and  deceit,  "scienter" 
means  knowledge  on  the  part  of  the  person 
making  the  representations  at  the  time  when 
they  are  made  that  th^  81*1  false. 

[Ed.  Note—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Scien- 
ter.] 

2.  Pleadino  «=>38l (()— Matters  to  be  proved 
should  be  pleaded. 

As  a  rule,  that  which  must  be  proved  must 
be  pleaded. 

3.  Fraud  ^=945— Soteater  must  be  pleaded. 

Scienter  is  an  element  necessary  to  be 
pleaded  and  proved  in  legal  actions  for  fraud 
and  deceit 

4.  Fraud  «=»45~Pefltlon  barging  solsntar  is 
sffsot  sufflolsnt. 

While  in  actions  for  fraad  and  deceit,  scien- 
ter must  be  pleaded,  it  is  not  necessar;  to  use 
the  words  "that  defendant  knew  such  repre- 
sentations to  be  false";  it  being  sufficient  if 
the  language  of  the  petition  is  tantamount 
thereto. 

5.  Fraad  «s>45— Petltlos  held  to  allege  soles- 
ter. 

In  an  action  against  the  directors  of  a 
trust  company  for  fraud  and  deceit  in  a  sala 
of  stock  to  plaintiff,  a  petition,  alleging  that 
they  had  been  accustomed  to  pay  enormous 
dividends  which  bad  not  been  earned,  for  the 
fraudulent  purpose  of  deceiving  the  public  and 
to  inflate  the  market  valne  of  the  stock  and  to 
place  false  and  fictitious  values  upon  the  assets 
of  the  compuiy,  and  knowingly  to  canae  or  per- , 


mft  false  and  fictitious  entries  on  the  books  of 
earnings  or  profits,  thereby  giving  the  stock  a 
highly  inflated  and  fictitious  valne,  and  for  the 
purpose  of  inducinf;  the  purchase  of  stoc^  at 
fictitious  prices,  fraudulently  caused  fslse 
statements  or  audits  of  the  books  to  be  circu- 
lated and  distributed,  which  pretended  state- 
ments were  false,  etc.,  Md  sufficiently  to  al- 
lege defendants'  knowledge  of  the  fidtity  of 
the  representatloas  diarged,  espeeislly  after 

verdict. 
« 

6.  Fraud  «=>64(3)— Substantial  evidesoe  of 
one  falsa  representation  makes  question  for 
Jury. 

Where  the  petition  in  an  action  for  deceit 
in  a  sale  of  atock  charged  more  than  «ie  false 
representation,  if  there  was  substantial  evi- 
dence of  either,  the  matter  was  for  the  Jury. 

7.  Fraud  «=3>64(3)'~eyldsnoe  held  to  make 
qoestlofl  for  jury. 

In  an  action  for  fraud  and  deceit  in  the 
sale  of  Btfick  in  a  trust  company,  plalntilTs  tes- 
timony that  defendsnt  represented -to  hfm  that 
a  railroad  financed  and  built  by  ths  trust  com- 
pany had  bsen  sold  at  a  profit  of  ^,0U0,000 
more  than  It  was  carried  for  on  the  hooks 
made  a  question  for  the  Jury,  though  .dnded, 
where  the  statement,  if  made,  was  knowingly 
false. 

8.  Prasd  «s»54— EvUsMa  of  ossdltloss  sabss- 
qnsat  to  ssis  of  stook  bsM  admlsslbts. 

In  an  action  against  a  director  of  a  trust 
company  for  fraud  and  deceit  In  a  sale  of  stock, 

where  tiie  corporation  passed  one  of  its  oaual 
dividends  about  a  year  after  the  sale,  and  the 
stock  tberesfter  dropped  In  market  value  within 
three  months  from  $190  a  share  to  $3  a  share, 
evidence  of  conditions  found  some  months  after 
the  sale  held  admissible,  espeeislly  where  tfaers 
were  no  radical  changes  in  the  real  assets  and 
liabilities,  and  soma  ot  such  evidoice  cousiated 
of  audits  made  under  the  authority  and  direc- 
tion of  defendant,  who  bad  stated  that  he  had 
Inside  knowle^e  of  the  company's  affairs. 

9.  Banks  and  banking  9=>3I4— Direotors  of 
trust  company  presumed  to  know  vaJns  of 
assets  and  extent  of  liabilities. 

Under  Rev.  St  1908,  {{  1181,  1133,  impos- 
ing dutiea  on  directors  of  trust  compsnies,  the 
performance  of  which  forces  them  to  know  the 
exact  Btstus  of  the  company,  ths  law  presumes 
that  they  performed  their  duties  and  possessed 
the  knowledge  which  would  come  from  per- 
formance of  such  duties,  especially  in  the  case 
of  the  president,  who  stated  he  had  inside 
knowledge,  and  it  was  not  error  to  charge  in 
an  action  for  fraud  that  the  law  presumed  a 
director  was  familiar  with  the  snrplua  and 
profits  and  the  Intrinste  value  of  the  assets 
and  the  amount  of  liabilities. 

10.  Appeal  and  error  ®=»I064(I)— lastmctlon 
on  presumption  of  knowledge  harmless,  where 
defendant  admitted  he  had  knowledge. 

In  an  action  against  the  president  and  dl* 
rector  of  a  trust  company  for  fraud  in  a  sale 
of  stock,  an  histmction  that  the  law  presumed 
that  a  director  was  familiar  ^th  the  surplus 
and  profits,  the  intrinsic  value  of  the  assets, 
and  the  amount  of  liabilities,  U  erroneous,  was 
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tiarmlesB,  wbere  defendant  fn  a  letter  to  plain- 
tiff had  stated  that  be  had  bulde  knowledge  of 
the  companr's  affiUra. 

II.  Trial  «s»2lft-W«r4a  hiM  orilury  words 
of  plain  nuBlag,  lOt  r«qilrt>o  dflflBHlM  In 

oharge. 

It  was  not  error  to  charge  that  the  law 
preeumed  that  a  director  of  a  tnist  company 
was  familiar  with  the  intrinsic  valne  of  its 
aaaets,  without  defining  "intrinsijc"  and  "ralae," 
as  both  are  plain  Bi^Bih  woida  of  ordinary 


12.  Prud  «a»13(2)— Trust  eonpany's  direc- 
tors oharveable  with  kRowledsa  of  valae  el 
stock. 

In  an  action  against  directors  of  a  tnist 
company  for  fraud  and  deceit  In  a  sale  of  stocb, 
the  Jury,  in  TiftW  of  etatutes  making  it  the  duty 
of  directors  of  trust  companies  to  know  the 
condition  of  their  corporation,  might,  in  deter- 
mining defenants*  knowledge  of  the  real  valve 
of  the  stock,  consider  the  fact  that  they  were 
and  for  some  time  had  been  directors,  and  aa 
such  had  fuU  opportunity  to  learn  tta  finandal 
condition,  the  value  of  ite  assets,  and  the  ex- 
tent of  Its  liabilities,  and  that  It  was  their  duty 
to  examine  Its  books,  and  learn  its  financial 
condition,  etc.,  especially  where  one  of  the  de- 
fendnnta  toU  plaintiff  he  was  on  the  inside  and 
did  know. 

13.  Fraud  «»2»-8tM!klwldcr  boyfai  stook 
froB  director  entitled  to  rely  «  represeata- 
llons, 

Tbongb  a  pnrchaeer  of  stock  in  a  trust 
company  from  a  director  waa  a  stockholder 
and  had  the  legal  right  to  examine  the  books 
and  accounta  for  himself,  he  had  a  right  to  rely 
on  defendant's  statements  and  representatiAns 
without  examination,  and  was  not  boond  to 
ezaadno  tho  books  ior  tdmsetf. 

14.  Fnwd  ^13(2)— iutmetloR  oo  roprosso- 
tatloBS  !■  flnasoial  statemoot  iadMla'd  »ur- 
cfcaae  of  stook  held  proper. 

In  an  action  against  directors  of  a  trust 
company  for  fraud  and  deceit  in  a  sale  of  stock, 
an  instruction  that  if  printed  statements  of 
the  trust  company's  financial  condition  were  is- 
BOed  and  circulated  In  pamphlet  or  card  form, 
with  the  knowledge  and  consent  of  the  board 
of  directors,  for  the  pnrpoas  of  indveiDg  people 
to  purchase  stock,  then  the  directors  were  lia- 
ble for  the  false  representatlona,  if  any,  con- 
tained in  each  statements  to  the  same  extent 
aa  if  the  statements  had  been  made  by  them 
directly,  was  properly  given,  thongh  some  of 
the  statements  drcnlated  were  after  phuntilTs 
firet  purchase  of  stock,  where  tliey  were  clrea- 
iBted  before  his  laat  purchase. 

15.  Trial  «=>l9t(S)— lastrvotloa  byfetketlziav 

faots  did  net  assoaia  they  wera  iruo. 
In  an  action  for  fraud,  an  Instruction  that 
"if  yon  find"  that  false  etatements  were  know- 
ingly made  for  the  purpose  of  Inducing  plain- 
tiff to  purchase  stock,  it  is  not  necessary  to 
find  that  such  false  statements  were  tiie  cause 
of  plaiDtilTB  pnrcbaaing  the  stock,  but  that  it 
la  Buffldent  that  Budi  false  statements  were 
one  of  the  causes  which  substantially  contrib- 


uted to  induce  plaintiff  to  pnrchase  the  stock, 
does  not  assume  that  ^aintiff  was  induced  by 
sneh  repreamtatioiis  to  pnrdiaoe  tke  atof±. 

16.  Fraud  ^59(3)— Maasura  of  danaooa  oa 
sale  of  atook. 

The  measure  of  damages  recoverable  in  an 
action  for  deceit  In  inducing  the  purchase  of 
stock  in  a  trust  company  is  the  diEFerence  be- 
tween the  value  the  stock  would  have  had  if 
defendants'  representations  had  been  true  and 
the  real  value  of  the  stock  at  the  time  of  its 
purchase,  less  dividends  received  by  plaintiff, 
ai^  with  interest  from  the -date  of  purdiase. 

17.  Trial  «=»I9I(II)— InttrooUon  oa  naasura 
of  danagee  held  not  to  assnme  Rirtlng  of 
false  represestatlons. 

An  instruction  that  the  measure  of  damages 
recoverable  in  an  action  for  deceit  in  Inducing 
the  purchase  of  stock  in  a  corporation  is  the 
difference  between  the  value  it  would  tiave  had 
if  defendants'  representations  had  been  true 
and  the  real  value  of  the  stock  at  the  time  of 
its  purchase,  etc.,  did  not,  as  claimed,  assume 
that  defendants  made  representations,  and  that 
they  were  false. 

IS.  Frud  «s>65(l)— iBstractloa  oa  value  of 
stook  not  erroaeeua. 

In  an  action  for  fraud  and  deceit  in  a  sale 
of  corporate  stock,  an  instruction  that  the 
jury  might  ascertain  the  real  value  of  the  stock 
at  the  time  of  its  purchase  in  the  light  of  sub- 
sequent events  In  the  history  of  the  company, 
and  an  the  facts  In  evidence  relating  to  the  as- 
sets, the  historyt  and  condition  of  the  company 
might  bo  ewtaidered,  Md  not  emmeona. 

19.  Fraud  «s»e6(l)— Refusal  to  withdraw  ex- 
prsssloas  of  opialos  made  la  cenueetioa  with 
representations  of  fact  aot  erroneous. 

Where  statements  by  directors  of  a  troat 

company  in  selling  stock  that  it  coald  continue 
indefinitely  to  pay  a  quarterly  dividend  of  4  per 
cent.,  that  plaintiff  could  sell  his  stock  at  a 
profit,  that  it  would  be  worth  $300  a  share  by 
the  foUowing  January,  and  that  the  company 
could  be  liquidated  and  the  sum  of  $200  a 
share  paid  to  stockholdera,  were  made  in  con- 
nection with  representatiraia  aa  to  the  condition 
of  the  company  and  its  assets,  and  to  bolster 
up  those  representations,  and  were  a  part-and 
parcel  thereof,  It  was  not  error  to  refuse  to 
withdraw  them  from  the  jury,  though  they  may 
have  been  mere  expreseione  of  opinion,  not  ac- 
tionable in  themselves,  especially  where  the 
court  had  previously  told  the  jury  which  state- 
ments were  statements  of  fact,  and  not  expres- 
dona  of  opinion. 

20.  Appeal  and  error  «=»I047(3)— Rofaaal  to 
withdraw  evidence  froai  Jaiy  harmleao  In 
view  of  lastruotlona. 

In  an  action  for  fraud  and  deceit,  the  re- 
fusal of  instructions  withdrawing  representa- 
tions, which  standing  alone  were  mere  expres- 
sions of  opinion,  was  at  most  harmless  error, 
where  the  court  had  instructed  the  jury  as  to 
what  representations  would  authorise  a  recov- 
ery, without  making  any  mention  of  those 
sought  to  be  withdrawn. 


aFto  Mber  «aMs  so*  same  tople  sad  XST-KniBBR  in  aU  K^-NomlMng  Dlgssts  aad  JaOam 
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21.  Appeal  aad  arnr  <s9i002— FIMIim 
oonflictiRO  avidenea  aoneluslva. 

In  a  law  caee,  the  findmfa  of  tba  jury  on 
disputed  issues  of  fact  are  binding  on  appeal  if 
aapported  by  aubstantlal  eTidence. 

22.  Appaal  ud  arrer  «=>  1 005 (4)— Weight  of 
evidenca  la  far  trial  court. 

,  It  is  the  proTince  of  the  trial  courts,  bnt 

not  of  the  Supreme  Court,  to  weigh  the  evi- 
dence and  determine  its  weight,  and  if  the 
trial  court  permits  the  findings  of  the  jury  to 
stand,  the  Supreme  Court  can  onl;  examine 
the  record  to  see  whether  or  not  there  is  sub- 
stantial eridence  In  aupport  of  the  findings. 

Appeal  from   St.   Louis  Circuit  Court; 

Tbomaa  C.  HenniDgs,  Judge. 

Action  by  Harry  C.  Morrow  against  John 
E.  Franklin  and  othera.  Judgment  for  plain- 
atC,  and  the  deftodant  named  appeala.  Af- 
firmed. 

John  A.  Hope,  of  St.  Louis,  for  appellant 
JndBon,  Green  &  Henry,  of  St  Loula,  for 
respondent 

GRAVES,  J.  Action  for  damages  baaed 
upon  alle^d  fraud  and  deceit  in  the  sale  of 
certain  shares  of  stock  In  tbe  Bankers'  Trust 
Company  by  appellant  to  plalntlfT.  As  orig- 
inally bronght.  the  suit  was  against  five  dl> 
rectors  of  the  said  BankertT  Trust  Company, 
viz.  John  E.  Franklin,  the  present  sole  appe- 
lant Charles  S.  Marsh,  Liester  B.  Parlcei-, 
Joseidi  B.  Graham,  and  StepUen  B.  Hunter. 
Before  trial  the  case  was  dismissed  aa  to 
Himter.  Plaintiff  had  a  verdict  In  a  trial 
before  a  jury,  tor  $108,388.88.  This  verdict 
was  signed  by  9  of  the  12  Jurors.  Motions 
for  new  trial  were  filed,  and  tbe  court  sus- 
tained such  motions  aa  to  defendants  Marsh. 
Parker,  and  Graliam,  but  overruled  them  as 
to  defendant  Franklin.  After  the  motions 
of  Parker,  Graham,  and  Marsh  were  sustain- 
ed plalntlfF  dismissed  aa  to  these  three  de- 
fendants, so  that  Judgment  wait  against 
Franklin  alone,  who  Is  now  ttie  sole  defend- 
ant and  appellant  We  used  the  term  "mo- 
tions for  new  trial,"  because  there  were  (1) 
a  Joint  motion  for  new  trial,  and  09  a  sep- 
arate motion  for  new  trial  by  each  of  the 
four  defendants.  The  vital  parts  of  the  pe- 
tition are  short  and  we  reproduce  them : 

"All  of  the  said  defendants  were,  during  th» 
times  bcreiuafter  mentioned,  large  holders  of 
the  stock  of  said  corporation,  and  some  of  them 
were  also  largely  interested  in  a  syndicate  or 
joint  partnership  which  owned  or  controlled  a 
large  amount  of  stock  in  said  corporation,  and 
all  of  them  were  desirous  of  having  the  market 
price  of  said  stock  maintained  at  a  high  level 
so  that  their  ability  to  aeil  the  same  at  a  profit 
br  to  borrow  money  thereon  might  be  maintidn- 
ed  and  increased. 

"Plaintiff  further  says  that  for  several  years 
prior  to  April,  1913.  the  said  defendants,  as 
directors  of  tbe  said  Bankers*  Trust  Company, 
had  Iieen  accustomed  to  dedare  and  pay  to 


themselves  and  oUier  stockholders  enormous 
dividends  npon  its  stock  which  have  not  lieen 
earned,  and  the  payment  of  which  really  im- 
paired its  capital  stock  in  violation  of  the 
laws  of  tbe  state  of  Missouri,  for  the  fraudulent 
purpose  of  deceiving  tbe  public  as  to  its  earn- 
ings and  in  order  to  inflate  the  market  value 
thereof,  and  had  also  from  time  to  time  been 
accustomed  to  place,  or  to  causa  or  permit  to 
be  placed,  false  and  fictitious  values  upon  the 
assets  owned  and  controlled  by  said  corpora- 
tion, and  knowingly  to  cause  or  permit  false 
and  fictitious  entries  on  fts  books  of  earnings 
or  profits  by  said  corporation,  thereby  giving 
to  the  said  stock  whit^  they  owned,  and  some 
of  which  they  had  for  sale,  a  highly  inflated 
and  flctitious  value,  and  thereby  unlawfully 
paying  to  themselves  large  sums  In  unearned 
dividends  thereon. 

"Plaintiff  further  says  that  In  Febrnary  and 
June,  1913,  these  defendants,  for  tbe  pnrpose 
of  deceiving  people  and  to  induce  the  purchase 
of  stock  owned  by  them  at  fictitious  prices, 
fraudulently  caused  ftilse  statements  of  audits 
of  the  hooits  of  the  Bankers'  Trust  Company, 
showing  Its  assets  and  liabilities,  to  be  printed 
in  pamphlet  and  card  form,  and  circulated  and 
^stributed  generally  to  the  public  ia  the  dty 
of  St.  Louis  and  elsewhere,  which  said  pre- 
tended statements  of  the  assets  and  liabflitieB 
of  the  said  company  were  false  at  tbe  time 
they  were  issued,  in  that  they  largely  over- 
stated the  amount  and  value  of  Its  assets  and 
understated  the  amount  of  its  liabilities. 

"Plaintiff  further  says  that  prior  to  April, 
1913,  he  was  a  resident  of  'NVhitehall,  m.,  and 
was  engaged  in  business  at  that  place;,  that 
the  defendants  herein  at  that  time  induced  him 
to  come  to  St  Louis  by  making  a  contract 
with  him,  by  J:he  terms  of  whidi  he  was  to 
take  charge  of  one  of  the  departments  of  the 
Bankers*  Trust  Company  which  handled  the 
promotion  of  new  corporations,  and  was  to  be- 
come a  vice  president  of  the  said  company,  but 
not  a  director;  hut  plaintiff  says  that  the  real 
purpose  of  these  defendants  in  inducing  blm 
to  come  to  St.  Louis  and  become  connected 
with  tbe  Bankers'  Trust  Company,  as  afore- 
said, was  not  to  have  charge  of  aait}  depart- 
ment under  said  contract  or  any  other  de- 
partment but  it  was  to  induce  him  to  purchase 
from  them,  and  from  othera,  atock  of  the  aaid 
Bankers'  Trust  Company  at  highly  inflated  and 
fictitious  prices. 

"Plaintiff  further  says  that  aoon  after  bis 
arrival  in  St.  Louis  these  defendants,  for  the 
purpose  of  deceiving  bim  and  of  indudag  him 
to  buy  stock  of  the  Bankers'  Trust  Company 
from  them  and  othera  at  a  liighly  inflated  and 
fictitions  price,  stated  and  represented  to  him 
that  if  he  wished  to  hold  ihe  office  <tf  vice 
president  he  should  own  and  hold  a  large 
amount  of  stock  in  the  Bankers*  Trust  Com- 
pany, and  falsely  stated  to  him  that  the  actnal 
value  of  the  stock,  as  shown  by  the  books,  was 
$200  per  share,  and  that  the  company  coidd  be 
liquidated  in  12  months  and  the  sum  of  $200  a 
share  paid  to  the  stockholders;  whereas,  in 
truth  and  in  fact,  the  said  company  was  then 
insolvent  and  its  liabilities  exceeded  the  value 
of  all  its  assets.  They  also  falsely  stated  to 
him  that  the  dividends  of  20  per  cent  per  an- 
num theretofore  paid  on  aaid  atoiA  had  all 
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been  earned  ud  paid  out  of  profits,  and  that 
said  company  was  then  earoing  much  more  than 
20  per  cent,  per  armnm  on  its  atock;  whereas, 
in  truth  and  in  fact,  aaid  dividends  had  been 
paid  in  vbole  or  in  large  part  out  of  capital, 
and  tbe  capital  of  the  said  companj  had  then 
been  impaired  and  dissipated  and  lost  through 
the  payment  of  said  oneamed  dividends.  They 
also  falsely  stated  to  him  that  a  large  part  of 
the  capital  of  the  company  waa  InTcated  In  tiia 
San  Antoido,  Urttlde  &  Onlf  Railroad  vhicb 
had  been  built  by  aafd  Bankers'  Trust  Com- 
pany, and  for  the  building  of  wMdi  there  had 
been  actually  paid  to  the  Bankers*  Trust  Com* 
pany  cash  bonus  amounting  to  more  than 
(1.000,000,  which  amount  was  a  clear  profit  to 
said  Bankers'  Trust  Company,  and  that  said 
railroad  bad  been  sold  for  January  1,  1014,  de- 
livery, at  a  clear  profit  to  tbe  company  of 
$1,000,000,  and  that  it  was  then  upon  a  divi- 
dend-paying basis,  and  was  being  operated  at 
a  profit;  whereas,  in  truth  and  in  fact,  the 
Banker^  Trust  Company  never  received  any 
cash  bonus  of  any  kind,  nor  any  other  money 
or  property  as  a  bonus  for  the  building  of  said 
raUroeid,  and  aaid  railroad  was  then  being  oper- 
ated at  a  large  loss  with  no  prospects  of  its 
becoming  aelf-sustaiiiing  in  the  futnre,  and  had 
not  then  been  sc^d  at  a  profit  of  $1,000,000, 
or  at  alL  lliey  also  fnls^  stated  that  the 
market  value  of  tbt  bank's  stock  then  owned 
by  the  Bankers*  Trust  Company  and  the  market 
value  of  the  aaid  railroad  owned  by  it  was 
largely  in  excess  of  the  value  at  which  they 
were  carried  on  the  bqoks  of  the  said  company; 
whereas,  in  truth  and  in  fact,  the  market  value 
thereof  was  then  a  great  deal  less  than  the 
value  at  which  they  were  so  carried  on  the 
books  of  the  Bankers'  Trust  Company.  The 
defendants  also  exhibited  to  the  plaintifl  the 
false  printed  statements  of  assets  and  liabili- 
ties hereinabove  referred  to  in  order  to  induce 
him  to  purchase  said  stock.  Plaintiff  says  he 
had  no  knowledge  respecting  the  said  various 
false  statementa  and  representations  so  made 
to  him  1^  these  defendants  and  the  said  Bank- 
ers* Trust  Company,  except  such  as  be  de- 
rived from  them,  and  that  he  trusted  impUdtly 
the  said  statements  of  these  defendants,  and 
in  reliance  thereon,  at  their  urging,  he.  pur* 
chased,  in  May,  1914,  from  J.  E.  Franklin,  600 
shares  of  the  stock  of  said  corporation  at  the 
price  of  $105  per  share,  paying  therefor 
$17,000  in  cash  and  giving  his  negotiable  notes 
for  the  balance  of  $77,500,  all  of  which  notes 
were  thereupon  immediately  negotiated  and 
sold  by  the  said  Franklin  to  innocent  purchas- 
ers for  value;  that,  relying  upon  said  false 
representations,  and  at  the  suggestion  of  these 
defendants,  he  also  purchased,  in  April.  1914, 
45  shares  of  aaid  stock  from  other  i>a'rtieB  at 
$195  per  share,  paying  therefor  In  cash  and 
notes.  Thereafter  he  collected  dividends  npon 
said  stock  amounting  to  $6,000. 

"Plaintiff  further  says  that  in  May,  1914,  the 
said  Bankers*  Trust  Company  ceased  paying 
dividends,  and  thereafter  a  receiver  was  ap- 
pointed therefor,  whereupon  he  discovered  for 
the  first  time  the  falsity  of  the  aforesaid  state- 
ments 60  made  to  him,  and  that  the  Bankers' 
Trust  Company  was  in  fact  insolvent  when  he 
bought  said  stock,  aqd  that  its  stock  was  in 
fact  absolutely  worthless,  and  had  been  in  fact 
worthless  since  the  beginning  of  the  year  191S** 


Eatai  defendant  filed  a  separate  answer, 
in  the  nature  of  a  general  denlaL 

The  sereraf  questions  and  the  pertinent 
facts  therewith  connected  can  Iiest  be  taken 
up  in  the  course  of  tbe  opinion.  The  errors 
urged  are:  (1)  Admitting  Improper  evidence; 
(2)  the  giving  of  Improper  Instructions;  (3) 
refusing  to  sustain  a  demurrer  to  the  evi- 
dmce ;  and  (4)  failure  of  the  petition  to  state 
a  cause  of  action.   Of  these  in  inverse  order, 

I,  Does  this  petition  state  a  cause  of  ac- 
tion ?  This  is  tbe  first  question  urged  by  ap- 
pellant No  dAnurrer  was  filed  to  the  peti- 
tion, and  tbe  point  was  first  raised  by  an  ob- 
jection to  tbe  Introduction  of  evldaice  ander 
tbe  petition.  Tbe  appellant  says  that  there 
Is  the  fatal  absence  of  an  allegation  of 
scienter.  Learned  counsel  for  appelant  tbua 
speaks; 

"But  the  petition  nowhere  contains  ooy  al- 
legation  that  defendants  knew  the  alleged  rep- 
resentations were  false,  or  that  defendants 
made  tbe  representations  as  to  their  own 
knowledge  when  they  were  without  knowledge 
respecting  the  troth  or  fal^ty  of  the  represen- 
tations.'* 

We  have  quoted  pnutltsaUr  all  of  tbe  peti- 
tion. It  U  tme  that  tbe  petition  does  not  in 
words  aver  tltat  defaadant  knew  13ie  repre-' 
sentatlMis  to  be  false,  nw  does  It  allege  that 
the  representations  were  made  as  If  of  de- 
fendant's knowledge,  when  In  fisct  be  bad  no 
knowledge. 

[1]  In  actions  for  fraud  and  deceit  the 
term  *^sci«lteT"  has  thas  been  defined  In  12 
B.  O.  L.  p.  328: 

"Scienter  means  knowledge  on  the  part  of  the 
person  making  the  representations,  at  tbe  time 
when  they  are  made,  that  they  are  false,  and 
It  is  generally  held  that  in  an  action  of  deceit 
scienter  mast  be  proved." 

[2]  As  a  rule  that  wbidi  most  be  proved 
must  be  pleaded.  If  scienter  Is  a  material 
element  in  actions  for  fraud  and  deceit,  then 
It  should  be  pleaded  as  well  as  proven.  Tbua 
In  12  B.  a  L.  p.  420,  It  is  said: 

"Fraudulent  Intent  most  be  alleged  In  aD 
coses  where  it  Is  a  material  ingre^nt  of  the 
fraud  relied  on.  In  an  action  of  deceit  It  Is 
proper  to  allege  facts  showing  knowledge  on 
the  part  of  tbe  defendant  that  his  representa- 
tions were  false,  and  generally  in  such  action 
scienter  must  be  alleged,  either  expressly  or 
by  allegfaig  facts  which  are  tantamount  there- 
to.** 

[3]  It  Is  very  generally  beld  that  In  tbe  legal 
action  of  fraud  and  deceit  scienter  is  a  ma- 
terial element.  In  this  state  we  adhere  to 
tbe  doctrine  that  scienter  Is  an  element  neces- 
sary to  be  pleaded  and  proven  In  legal  actions 
for  fraud  and  deceit.  In  speaking  of  such 
actions  In  tbe  case  of  Bemmers  4'.  Bemmers, 
217  Mo.  loc.  cit.  557,  117  S.  W.  1121,  we  said: 

"It  Is  essential  to  state  a  cause  of  action  of 
tlwt  character  to  aver  that  such  represcnta- 
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thuia  wen  false  and  so  known  to  be  by  the 
defendant,  and  tbat  such  representations  were 
made  with  the  intention  of  deceiving  plaintiff, 
and  that  plaintiff  was  deceived  thereby,  and 
relying  upon  such  promises  and  representa- 
tions be  was  Induced  to  act  to  Us  ujury.** 

[4]  But  wbilst  this  Is  true,  It  does  not  neces- 
sarUf  follow  that  tbe  pleader  must  use  the 
words  "that  defendant  knew  taeHi  r^reaenta- 
tlons  to  be  false."  It  Is  sufllcient  U  tbe  lan- 
guage of  the  petition  Is  "tantamount  thereto." 
B^)eclaUy  Is  this  true  of  a  petition  which  Is 
attacked  after  verdict,  as  In  the  Instant  case. 

To  like  effect  Is  tbe  rule  announced  in  20 
Cyc.  p.  99,  whereat  It  Is  said: 

"Dxcept  In  those  JnrisdietioDS  where  a  scien- 
ter is  not  an  essential  element  of  actionabis 
fraud,  It  is  neeeasary  that  a  scienter  be  alleged. 
It  is  not  always  necessary,  however,  that  knowl- 
edge of  the  falsity  of  the  representations  be 
alleged  in  bo  many  words.  Than  allegations 
that  the  representations  were  fraudulently  or 
deceitfully  made  sufficiently  aver  a  scienter,  aa 
the  word  'fraudulently'  or  'deceitfully'  excludes 
the  idea  of  mistake  and  imports  that  the  rep- 
resentations were  made  witii  tbe  knowledge  of 
their  falsity." 

Our  own  courts  hvn  takoi  fbe  same  view, 
and  adopted  tbe  roles,  supra,  as  announced  In 
!R.  a  L.  and  Gyc.  Thus  In  Arthur  Wheeler 
&  Wilson  Manf.  Oo.,  12  Mo.  App.  loc  cit  839. 
the  court  said: 

Defendant  objected  to  all  eridenee  under  the 
second  ccmat,  because  the  petition  states  no 
eanee  of  action,  inasmach  as  it  does  not  allege 
that  tbe  representations  made  by  defendant 
were  known  by  it,  at  the  time,  to  be  false. 

"As  plaintiff  in  his  petition  alleged,  not  only 
that  the  statement  made  by  defendant  was 
false,  but  also  that  it  was  fraudulently  made, 
we  think  tbat  the  scienter  was  sufficiently  al- 
leged to  support  the  action  for  deceit,  and  that 
tbe  objection  to  evidence  on  this  ground  was 
proper^  ovemled." 

In  Holbnan  t.  Gin,  102  Ho.  App.  loc.  cU. 
324,  77  8.  W.  147,  the  court  says: 

"Defendant  insists  that  ae  tbe  petition  does 
not  allege  that  the  defendant  falsely,  fraudu- 
lently and  knowingly  made  the  atatementa,  etc^ 
It  Is  wholly  Inenffirient  to  snpport  a  judgment. 
Tbe  petition  charges  that  'the  defendant  cor- 
ruptiy  and  fraudulently,  with  tbe  intent  to  cheat 
and  defraud  the  plaintiff,'  etc.  This  allegation 
la  sufficient  in  a  pleading  to  diarge  frand  In 
any  court" 

The  question  Is  more  elaborately  dealt  with 
by  Nixon,  P.  J.,  in  Adams  v.  Barber,'  157  Mo. 
App.  loc.  cit  385,  139  S.  W.  494,  In  this  lan- 
guage: 

"Appellant  assigns  as  error  that  the  allega- 
tions of  the  petition  are  insufficient  to  sustain 
a  Judgment  for  deceit,  and  that  bis  demurrer  to 
the  petition,  on  tbat  account  should  have  been 
saetained.  The  petition,  after  alleging  tbe  spe- 
cific false  representations,  enumerates  them 
in  detail  at  great  length,  and  then  proceeds  to 
charge  what  is  commoidx  cslled  the  sidenter, 


in  these  words:  Tlaintilf  fnrtber  says  that  said 

representations  so  made  by  defendant  were 
made  to  the  plaintiff  fraudulently  and  Inten- 
tionally of  the  purpose  of  inducing  plaintiff  to 
enter  into  said  contract  end  to  make  said  ex- 
change of  his  stock  of  merchandise  and  fixtntas 
to  defendant  tor  said  land.' 

"The  objection!  appellant  makes  to  this  peti- 
tion are  that  plaintiff  most  allege  and  prove 
tbat  the  representations  apon  whldi  his  action 
is  baaed  were  false,  that  they  were  known  to 
be  false  by  th«  defendant  at  the  time  they  were 
made,  or  that  the  representations  were  made 
by  defendant  as  of  his  own  knowledge,  when 
in  part  he  had  neither  any  knowledge  on  the 
subject  nor  any  reasonable  grounds  to.  believe 
tbe  representations  to  be  true;  and  that  the 
plaintifTe  petition  does  not  coma  op  to  these 
requirements. 

"It  win  be  seen  that  the  spedlle  statements 
of  the  petition  are  'that  tii«  defendant  fraudu- 
lently and  intentionally  for  tbe  purpose  of  in- 
ducing plaintiff  to  enter  into  said  contract^ 
made  said  representations.  It  must  be  remem- 
bered in  the  discussion  of  the  sufficiency  of 
these  allegations  to  sustain  an  action  for  deceit 
that  this  is  not  an  action  in  equity  to  rescind 
a  contract  procured  by  fraudulent  representa- 
tions, but  an  action  at  law  for  damages  caused 
by  deceit,  and  tbat  under  the  law  a  adentor  la 
an  essential  element  of  actionable  fraud.  It 
win  be  seen  by  a  perusal  of  the  petition  that 
it  first  sets  oiit  the  representations  made  by  the 
defendant,  and  fonows  this  with  the  allegation 
that  the  plaintiff  entered  bito  the  contract  re- 
lying upon  the  representations  of  the  defend- 
ant,  and  then  sets  out  the  inducements  and 
statements  made  by  the  defendant  to  induce 
the  plaintiff  not  to  go  to  Arkansas  and  examine 
the  land  before  making  the  trade.  The  words 
used  are  that  plaintiff  fraudulently  and  inten- 
tionally, for  the  purpose  of  inducing  plaintiff 
to  enter  into  said  contract,*  made  said  repre- 
sentations. The  word  'fraudulent'  is  defined 
by  Webster  as  follows:  Using  fraud;  trick- 
ery; deceit.  Dishonest.  Synonym:  Deceitful, 
fraodful,  goUefDl,  crafty;  treacherous;  dis- 
honest,* etc.— and  while  the  authorities  hold 
with  great  uniformity  that  In  action  of  this 
kind  it  la  neeeasary  to  charge  the  sdenter, 
no  express  form  of  words  is  required  to  be 
used  for  that  purpose,  nor  is  it  always  neces- 
sary that  the  knowledge  of  the  falsity  of  the 
representations  be  expressly  stated  in  so  many 
words.  •  *  •  And  It  baa  been  held  tbat  the 
allegation  that  the  representations  were  fraud- 
ulently or  deceitfully  made  sufficientiy  avers 
the  scienter,  as  the  word  fnhidnlentiy'  or  tbe 
word  'deceitfully'  exdndes  the  idea  of  mistake, 
and  Imports  that  the  rmiresentatlons  were 
made  with  knowledge  of  their  fslslty.  Tbe  al- 
legation of  an  Intention  to  deceive  Is  not  al< 
ways  to  be  made  in  direct  terms.  And  whilst  ^ 
the  plaintiff  mast,  in  substance,  aver  that  tbe ' 
representations  were  made  with  knowledge  of 
their  falsity^  this  requirement  Is  complied  with 
if  from  the  averments  of  the  petition  It  can 
be  fairly  gathered  tbat  the  defendant  falsely 
and  fraudulentiy  deceived  tbe  plaintiff.  Bs- 
pecially  is  this  considered  sufficient  after  ver- 
dict. Barber  v.  Morgan,  Bl  Barb.  (N.  T.)  116; 
Zabrlskie  v.  Smith,  18  N.  T.  S22;  Bayard  t. 
Malcohn.  2  Johns.  (N.  Y.)  560.   In  the  case 
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of  Nauman  t.  Obarie,  90  Ifo.  086,  the  durBe 
was  held  Bnffident  that  'the  defendant  falsely, 
fraudolendjr  and  deceitfully  represented  and 
guaranteed.*  See,  also,  HofFman  v.  Oill,  102 
Mo.  App.  320,  324.  77  S.  W.  146;  Fenwick  v. 
Bowling,  50  Mo.  App.  loc.  cit.  (S21;  Carr  T. 
Spangler  (N.  T.)  188  App.  Dir.  S2.  Under  the 
authorities  dted,  the  charge  of  the  scienter  in 
this  petition  was  undoubtedlr  sufficient,  as  the 
■negations  disne  that  the  npresentatioDB 
were  fraodolently  made,  whidi  implies  that 
they  were  hnowingly  made  by  the  defendant  in 
bad  faith  with  knowledge  of  their  falsity. 

"Nor  does  this  condusion  conflict  with  the 
statement  of  the  law  by  our  Supreme  Court 
in  the  case  of  Remmers  t.  Remmers,  217  Mo. 
loc.  cit  567,  117  S.  W.  1117,  that  in  order  to 
state  a  cause  of  actioti  for  deceit  it  is  essential 
to  aver  that  such  represeotatioiis  were  false, 
and  so  known  to  be  by  the  defendant,  and  that 
such  repreaentatioQs  were  made  with  the  inten- 
tion of  deceiving  plaintiff,  and  that  plaintiff  was 
deceiTod  thereby,  and,  relying  upon  such  prom- 
ises and  representations,  he  was  induced  to  act 
to  his  injury.  This  opinion  could  not  be  rea- 
sonably construed  to  mean  that  the  necessary 
allegations  cannot  be  eubstantiaUy  stated  with- 
out the  use  of  formal  statement,  nor  that  any 
particular  set  phrase  or  formal  wor^  are  nec- 
essary in  order  to  substantially  make  the 
charge.  The  opinion  in  that  case  turned  on 
the  elements  necessary  to  be  stated,  rather  than 
tbt  suffidency  of  their  statement.  Wa  con- 
dode  that  the  petition  is  snffident  to  withstand 
the  assault  after  issues  joined,  and  espedally 
after  verdict" 

Defendant  'relies  partlcnlarly  upon  the 
Remmers  Case,  so  clearly  explained  by  the 
Springfield  Court  of  Appeals,  In  the  quota- 
tion, supra. 

[I]  So  that  the  only  question  is  to  measure 
this  petition  by  tliese  rules  as  to  sufflriency 
of  pleadings  in  dec^t  cases,  and  determine 
the  matter  as  to  whether  or  not  the  language 
used  Is  tantamount  to  an  express  allegation 
of  .scienter.  We  think  it  is.  The  follow- 
ing paragraphs  In  the  petition  amount  to  a 
chai^  of  knowledge  of  the  f^slty  of  the  al- 
leged statements  to  plalntUf: 

*TlaintIff  further  says  that  for  several  years 
prior  to  April,  1913,  the  said  defendants,  as 
directors  of  the  said  Bankers'  Trust  Company, 
had  been  accustomed  to  declare  and  pay  to 
themselves  and  other  stockholders  enormous 
dividGnds  upon  its  stock  which  had  not  been 
earned  and  the  payment  of  which  really  impair- 
ed its  capital  stock  In  violation  of  the  laws  of 
the  state  of  Missouri,  for  the  fraudulent  pur- 
pose of  deceiving  the  public  as  to  its  earnings 
and  In  order  to  inflate  the  market  value  thereof ; 
and  had  also  from  time  to  time  been  accustom- 
ed to  place,  or  to  cause  or  permit  to  be  placed, 
false  and  fictitious  values  upon  the  assets  own- 
ed and  controlled  by  said  corporation,  and 
knowingly  to  cause  or  permit  false  and  ficti- 
tious entries  on  its  books  of  earnings  or  profits 
by  said  corporation,  thereby  giving  to  the  said 
stock  which  they  owned,  and  some  of  which 
they  had  for  sale,  a  highly  inflated  and  fictitious 
value*  and  thereby  unlawfully  paying  to  them- 
sdves  large  sums  In  unearned  dividends  therecm. 


"Plaintiff  further  says  that  In  Tebmary  and 

June,  1913,  these  defendants,  for  tiie  purpose 
of  deceiving  people  and  to  induce  the  purchase 
of  stock  owned  by  them  at  fictitious  prices, 
fraudulently  caused  false  statements  of  aucUts 
of  the  books  of  the  Bankers'  Trust  Company, 
showing  its  assets  and  liabilities,  to  be  printed 
in  pamphlet  and  card  form  and  circulated  and 
distributed  generally  to  the  public  in  the  dty 
of  St.  Louis  and  elsewhere,  which  eald  pretend- 
ed statements  of  the  assets  and  liabilities  of 
the  said  company  were  false  at  the  time  they 
were  issued,  In  that  they  largely  oversUted 
the  amount  and  value  of  its  assets  and  under- 
stated the  amount  of  its  liabilities.*' 

These  preliminary  charges  In  the  petition 
BufBce  to  aver  knowledge.  The  things  here 
charged  fire  things  charged  to  have  been  done 
by  Qie  defendant  himself,  and  therefore  of 
necessity  of  his  knowledge.  The  dividends 
are  charged  to  have  been  paid  for  "the  fraud- 
ulwit  purpose  of  deceiving  the  public."  The 
false  and  fictitious  entries  as  to  profits  are 
charged  to  have  been  "knowingly^*  done  or 
made.  As  to  false  statements  of  assets  and 
liabilities,  It  Is  said  they  were  "fraudulently" 
made.  These  statements,  when  taken  with 
the  other  portions  of  the  petition,  make  it 
good  after  verdict,  to  say  the  least. 

[B]  II.  The  next  vital  contentloo  Is  that 
this  case  should  never  have  been  submitted  to 
a  jury;  In  other  irords,  that  dtfendant 
FrankUfi's  demurrer  to  Che  evidence  should 
have  been  sustained.  It  will  not  be  neces- 
sary to  review  all  of  the  evidence  In  this 
voluminous  trial  record  to  pass  upon  tills 
question.  As  will  be  noted  by  an  examina- 
tion of  the  petition,  tliere  are  more  than  one 
false  representation  charged  to  Franklin; 
and,  if  there  was  substantial  evidence  upon 
eltbw,  the  matter  was  for  the  Jury. 

A  bit  of  history  Is  apropos  here.  In  April 
of  1913,  Marsh  invited  plaintiff,  a  country 
banker  and  business  man  oi  Illinois,  to  come 
to  see  them.  When  be  arrived  he  was  turned 
over  to  Franklin,  and  trom  thence  forward 
the  basis  of  this  lawsuit  developed.  Accord- 
ing to  a  letter  written  by  EYonkUn  to  a  third 
party,  the  plaintiff  was  worth  about  $100,000. 
With  the  alluring  offer  of  making  him  a  vice 
presldMit  at  a  salary  of  912,000  per  annum, 
he  was  induced  to  accept  a  position  in  a  de- 
partment "to  take  chaise  of  such  under- 
writing^  financing,  syndicating  and  other 
work  of  this  nature  that  our  board  of  dlrec-* 
tors  may  deem  it  prudent  for  you  to  engage 
in."  He  was  Informed  by  Franklin  that  a 
syndicate  formed  was  to  take  over  stock  of 
the  Bankers*  Trust  Company,  known  as  the 
Tally  stock,  and  he  {plalutift)  would  be  taken 
In  on  the  ground  fioor  In  that  coterie  of  finan- 
ciers. This  was  preliminary.  He  was  taken 
in  on  that  deal.  Plaintiff  had  hardly  gotten 
his  desk  warm  In  his  new  department,  when 
Franklin  began  to  hold  out  further  and 
greater  things  before  his  eyea  He  was  In- 
formed that  lie  was  wanted  for  a  director 
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whai  fh^  elected  again,  and  to  Qiat  end 
Bhoald  have  stock.  Franklin  offered  to  let 
bim  haTo  500  abares  of  his  stock  at  $190,  as- 
suring blm  tbat  it  could  be  arranged  for 
him  to  pay  a  portion,  and  the  other  could  be 
cnrrled.  This  was  persistently  urged  upon 
plaintiff  from  time  to  time,  and  It  was  during 
these  times  that  the  false  representations 
were  made  to  htm.  The  representations  ran 
from  the  time  that  plaintiff  first  talfeed  to 
Franklin  in  April,  1913,  to  the  time  the  stock 
was  finally  purchased  by  plaintiff,  upon  pay- 
ment of  $17,500  in  cash,  and  balance  in  notes. 
The  stock  was  sold  to  him  at  $100,  with  the 
assurance  that  the  boob  value  was  more  than 
$200.  In  about  a  year  the  Bankers'  Trust 
Company  was  In  the  hands  of  a  receiver, 
and  found  to  be  one  of  the  great  financial 
wrecks  of  the  country.  Nor  was  Its  ultimate 
OODdltion  the  result  of  happenings  during  this 
year,  but,  on  the  contrary,  was  the  growth  of 
years,  carefully  concealed  by  purely  fictitious 
and  imaginary  profits,  and  by  the  payment  of 
dividends  not  in  fact  earned.  But  these  are 
Just  sidelight.  Franklin  was  the  dominating 
spirit,  and  Parker  and  others  were  rightfully 
dismissed  by  tiie  trial  court  upon  tbe  reccwd 
made. 

17]  Going  to  the  Questlwi  of  whether  or 
not  this  case  should  have  gone  to  the  Jury, 
one  instance  is  sufficient  Plaintiff  swears 
that  Franklin  represented  to  him  that  the 
San  Antonio,  Uvalde  &  Gulf  Railroad,  a 
road  in  Texas,  financed  and  built  by  the 
Bankers'  Trust  Company  had  l>een  sold  "for 
January  1,  1914,  delivery  at  a  profit  of  $1,- 
000,000  more  than  It  was  carried  for  on  tbe 
books  of  tbe  trust  cranpany."  Franklin  de- 
nied that  be  made  tbe  statement,  but  this 
made  It  a  question  for  the  Jury.  This  state- 
ment was  a  very  vital  matter,  because  In 
April,  1918,  tbia  railroad  was  a  millstone 
around  the  neck  of  the  trust  company,  and 
was  one  of  the  chief  factors  in  Ite  ultimate 
downfall,  'altbougb  there  were  many  other 
factors  not  necessary  to  discuss. 

If  Franklin  made  that  statement  as  to 
the  sale  of  this  railroad,  it  was  false  and 
knowingly  false.  He  had  given  an  18  months' 
option  on  the  road,  but  this  was  far  from  a 
sale.  This  matter  alone  would  carry  tbe 
case  to  the  Jury,  and  we  need  not  burden  this 
^opinion  as  to  other  matters.  All  these  dis- 
puted matters  were  for  the  Jury.  There  was 
no  error  in  overruling  the  demurrer  to  the 
evidence. 

[t]  III.  The  next  matter  urged  Is  alleged 
error  In  the  admission  of  evidence.  The  trial 
court  permitted  evidence  of  conditions  found 
in  the  year  1914,  which  was  some  months 
after  the  sale  of  stock  to  the  plaintiff.  It 
is  urged  that  the  value  of  the  stock  at  the 
date  of  the  purchase  is  the  value  to  be  con- 
sidered in  determining  the  damages  In  deceit 
cases.  This  Is  true,  but  it  does  not  follnw 
from  tbls  tbat  the  subsequent  history  of  tbe 


corporation  may  not  throw  some  light  upon 
tbe  value  at  the  time  of  purchase,  and  it  is 
npcm  fliis  theory  tbat  such  evidence  is  com- 
petent Within  one  year  after  plaintiff  pur- 
chased the  stock  tbe  corporation  passed  one 
of  its  nsual  dividends  in  May,  1914.  Tbe 
next  day  after  the  passing  of  this  dividend 
the  stock  dropped  from  $100  to  $110,  the 
second  day  after  to  $85.  and  within  three 
months  It  was  selling  for  $3  per  share.  Trno 
defendants'  evidence  tends  to  explain  tbls 
situation,  but  it  was  a  Jury  question. 

The  evidence  of  tbe  happenings  from  May 
28,  1913,  the  date  of  plaintiff's  purchase,  to 
tbe  final  decease  of  the  coriraration  sheds 
much  light  upon  the  question  of  the  real 
value  of  the  stock  at  the  date  of  the  purchase. 
Especially  Is  this  true  In  the  light  of  tbe 
further  facts,  that  there  were  no  radical 
changes  in  the  real  assets  and  real  Uabllittes 
of  the  corporation  during  this  time,  and  as 
said  by  Franklin  in  a  letter  to  plahitlff  of 
date  January  2,  1914,  he,  Franklin  had  "in- 
side knowledge  of  the  company's  affairs." 
Some  of  this  subsequent  evidence  consisted  of 
audits  made  by  parties  under  tbe  authority 
and  direction  of  Franklin.  In  our  Judgment 
this  evidence  was  competent  as  tending  to 
show  the  value  of  this  stock  at  date  of  the 
sale.  During  all  this  time  Franklin  and 
Marsh  were  unloading  their  stock,  all  no 
doubt  occasioned  by  their  inside  knowledge. 
Nothing  of  this  kind  appears  as  to  other  de- 
f^dauts.  We  rule  this  evidence  was  com- 
petent Addla  V.  Swofford,  180  S.  W.  548; 
Uindman  v.  Bank,  112  Fed.  886,  60  a  a  A. 
623,  67  U  R.  A.  108;  Peek  v.  Deny,  L.  B. 
Chan.  Dlv.  541. 

[■]  IV.  Instruction  No.  1  for  the  plalnUCT 
is  sharply  criticized.  Tbe  criticism  la  thus 
eq^ressed: 

"InBtmetion  1,  given  at  plaintiff's  request,  is 
erroneous,  because  tbe  Jury  was  thereby  told 
that  *the  law  presumes  tbot  a  director  la  fa- 
miliar witii  tbe  surplus  and  profits  and  the  in- 
trinsic value  of  the  assets  and  the  amount  of 
the  liabilities  of  any  trust  company  of  which 
he  is  a  director,  and  the  law  presumes  in  this 
case  that  these  four  defendants  were  all  fa- 
miliar with  the  assets  and  liabilities,  tbe  past 
earnings,  sarplus  and  profits  uf  the  Bankers' 
Trust  Company,*  and  because  this  instruction 
said  'tba  law  presumes  in  this  case  these  four 
defendants  were  all  familiar  with  tbe  assets,' 
etc 

"This  InBtmetion  amounts  to  a  declaration 
that  legal  or  constructive  fraud  aathorizes  a 
recovery  in  an  action  for  fraud  and  deceit 
whereas  it  is  an  established  principle  that  in 
such  cases  legal  or  constructive  fraud  will 
not  suffice,  and  that  actual  fraud  must  be 
proved.** 

Said  Instruction  reads: 

"The  court  instructs  yon  that  It  is  the  duty 
of  a  director  in  a  trust  company  to  ascertain 
tbe  value  of  its  assets  and  the  amount  and 
extent  of  its  llaUlitles;  and  the  law  presumes 
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that  m  dlnetoF  !•  familiar  vMi  the  nuplDi  and 
pro6ta  and  tba  lotrlnaie  valna  of  the  aaKta 
and  th«  amount  of  th*  llBbilittea  of  any  trnst 
company  of  which  he  is  a  director,  and  the  law 
preaomea  tn  this  case  that  these  four  defend- 
ants were  all  familiar  with  the  assets  and  lia- 
biUtiea,  the  pest  earnings,  snrplos,  and  profits 
of  the  Bankera*  Tniat-  Company.** 

There  Is  no  «mr  In  thia  instmctloiL  The 
statnten  of  this  state  (sections  1181  and  1188, 
B.  S.  1909)  fix  the  duties  of  the  directors  of 
tmst  compnnies  In  this  state.  The  perform- 
ance of  those  dntlee,  so  prescribed  hr  flieae 
Btatntes,  forces  the  directors  to  know  the 
exact  status  of  their  company.  The  law 
presumes  that  such  directors  performM  their 
duties,  and  would  likewise  presume  that  they 
possessed  the  knowledge  which  would  come 
to  th^  from  the  performance  of  snch  duties, 
and  in  this  case  Franklin,  the  president,  and 
one  of  the  directors,  says  he  waa  on  the 
"inside"  and  did  know.  Construing  section 
1099.  R.  S.  1900.  of  th*>  Banking  Law,  whfch  Is 
similar  to  section  1131,  supra,  of  the  Tmst 
Company  Act,  this  court  said  it  was  the  duty 
of  the  directors  to  know  the  express  provi- 
sions of  the  statutes  defining  thMr  duties  and 
powers.  Lyons  v.  Corder,  2^3  Mo.  loc.  cit.  658 
et  seq.,  162  S.  W.  606.  And  In  Bank  v.  Hill, 
148  Mo.  loc.  dt.  869,  49  S.  W.  1014,  71  Am. 
St  Bep.  615,  it  Is  said: 

"The  board  of  directors  of  a  bank  biiTe  a 
genera]  soperintendence  over  and  the  manage- 
ment of  all  its  buBinesB  affairs  and  tranaac- 
tions  which  ordinarily  vest  with  it;  and  it  has 
been  said  that,  'tbey  are  bound  to  know  all 
that  is  done,  beyond  the  merest  matter  of  daily 
routine,  and  that  tbey  are  bound  to  know  the 
system  and  rules  arranged'  for  tta  dmng.* 
Horse  on  Banks  and  Banking  <Sd  Bd.)  }  116. 
And  what  they  ought  to  know  as  to  the  gen- 
eral eonrse  of  the  bank's  business,  they  will 
be  presumed  to  have  known.  In  a  contest  be- 
tween  the  bank  and  third  peraons  dealing  In 
good  faith  with  It." 

[11]  Bnt  even  If  this  la  not  the  rule^  the 
defendant  in  this  case  says  be  was  on  the 
'inside**  and  did  know,  and  the  Inatmction 
would  he  harmless,  with  this  admission  of 
knowledge. 

[Ill  Complaint  Is  also  made  as  to  the  nse 
of  the  phrase  "Intrinsic  value  of  the  assets." 
This  clanse  counsel  says  should  not  have 
been  used  without  being  defined  to  the  Jury. 
The  words  'intrinsic"  and  "value"  are  both 
plain  English  words  of  ordinary  aae.  Cer- 
tainly a  Jnry  would  not  be  befo^ed  by  the 
nse  of  the  word  "value,"  nor  do  we  think 
that  condition  would  arise  by  the  addition  of 
the  qaallfying  term  'intrinsic." 

V.  Complaint  is  also  made  of  the  Instme- 
tlons  7,  8,  9.  10,  11,  and  22,  given  for  the 
plaintiff.  These  are  as  follows: 

"(7)  The  court  instructs  you  that  in  deter- 
mining whether  the  defendants,  or  any  of 
them,  knew  the  real  value  of  the  stock  of  the 


'  conaidar  the  fact  that  they  were  then,  and  hud 
for  some  time  prior  tiiereto  bean,  members  of 
its  board  of  directors,  and  as  such  had  full 
opportunity  to  learn  Its  financial  condition  and 
the  value  of  its  assets  and  the  extent  of  its 
iiabilities;  and  that  as  directors  of  the  trust 
company  it  waa  the  duty  of  each  and  every  one 
of  the  defendants  to  examine  its  books  and  to 
learn  its  financial  condition  and  the  value  of 
its  assets,  and  the  amount  of  its  liabilities. 

"(8)  The  court  instructs  you  that,  even 
tbongh  plaintiff  was  in  the  office  of  the  Bank- 
ers* Trust  Company  and  waa  a  stockholder  be- 
fore be  purchased  the  last  46  shares  of  stock, 
and  as  «nch  stockholder  he  bad  the  legal  right 
to  examine  the  books  and  accounts  of  the  Bank- 
ers' Trust  Company  for  himself,  yet  be  bad 
a  right  to  rely  upon  the  statements  and  repre- 
sentations made  to  him  by  the  officers  and  di- 
rectors of  the  Bankers'  Trust  Company  on  or 
prior  to  June  1,  1913,  If  yon  find  that  any 
were  so  made,  without  examination,  and  ha  waa 
not  boand  to  examine  the  books  for  himself 
before  purchasing  said  stock. 

"(9)  The  court  instructs  you  that  if  you 
find  from  the  evidence  that  printed  statements 
of  tbe  financial  condition  of  Uie  'Bankers'  Trust 
Company  were  issued  and  circulated  In  pam- 
phlet or  card  form  with  the  knowledge  and  con- 
sent of  the  board  of  directors  for  the  purpose 
of  thereby  Indudng  people  to  purchase  stock 
in  said  trust  company,  then  the  directors  are 
llalile  for  false  representations,  if  any, '  con- 
tained In  such  printed  atatements  to  the  same 
extent  that  thay  would  be  If  tike  atatements 
therein  ewtained  had  been  made  by  them  iU- 
rectly  to  such  purchaser. 

"(10)  The  court  Instructs  yon  that  if  you 
find  that  false  statements  were  knowingly  made 
to  plaintiff  by  defendants,  or  any  one  of  them, 
for  the  purpose  of  Inducing  him  to  purchase 
stock  of  the  Bankers'  Trust  Company,  It  is 
not  necessary  for  you  to  find  that  such  false 
statements  of  any  one  of  the  defendants  waa 
the  cause  of  plaintiff's  purchasing  stock  in  or- 
der to  enable  yon  to  return  a  verdict  against 
defendant,  bat  it  is  siifiicient  to  render  a  de- 
fendant liable  that  such  false  statements  were 
one  of  the  causes  which  substantially  contribst- 
ed  to  induce  plaintiff  to  purchase  stock. 

"(11)  Tbe  court  instructs  yon  that  positive 
statements  in  reference  to  the  past  or  present 
earnings  of  a  co^orationi  by  its  directors  or 
officers,  or  statements  as  to  the  value  or  sound- 
ness of.  its  assets.  Or  the  amount  of  Its  liabil- 
ities, or  the  present  value  of  the  stock,  or  as 
to  the  sale  of  any  of  its  assets,  are  all  state- 
ments of  fact  upon  which  a  prospective  pur- 
chaser has  a  right  to  rely,  and  they  are  not 
mere  expressions  of  opinion." 

"(22)  The  court  instructs  the  jury  that  the 
measure  of  damages  recoverable  in  an  action 
for  deceit  in  inducing  tbe  porcbose  of  shares  of 
stock  in  a  corporation  ia  the  difference  be- 
tween the  value  it  would  have  had  if  defend- 
ant's representations  about  it  bad  been  tree 
and  the  real  value  of  said  shares  at  tbe  time 
of  their  purchase,  and  the  jury  may  ascertain 
such  value  in  the  light  of  tiie  subsequent  events 
in  tbe  history  of  the  company;  and  all  the 
facta  in  evidence  relating  to  tbe  assets,  tbe 
history,  and  condition  of  tbe  compai^  may  be 
Banken^  Trast  Oompany  -In  1918,  you  may  .  considered  by  you  on  the  question  of  damages. 
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for  the  purpose  ftf  deteTmininK  the  Betnal  Tslue 
of  the  itock  at  the  time  of  the  purchase;  and, 
if  yon  find  a  verdict  in  favor  of  plaintiff,  yon 
should  allow  him  ae  damages  an  amonnt  eqaal 
to  the  difference  hetween  the  actual  value  of 
the  stock  at  the  time  of  purchase  and  the  value 
the  stock  pQPChaeed  in  reliance  on  the  false 
representations,  if  any,  of  defendants  would 
have  had  at  that  time  if  the  false  representa- 
tions, if  any,  made  to  plaintiff  by  defendants 
on  or  prior  to  Jane  1,  1913,  representing  the 
said  stock,  had  been  trne,  less  the  16.000  of 
dividends  plaintiff  has  received  on  said  stock; 
and  yon  should  then  add  interest  on  the  re- 
mainder, if  any,  from  the  date  of  purchase  to 
the  present  time;  and  this  total  win  be  yoar 
verdict- 

[12]  We  see  no  error  In  tnstmctloiis  7,  8, 
9,  la  and  11,  anpra.  They  declare  sound  law 
In  deceit  cases.  Connsd  rely  nptm  Bank  v. 
Hntton,  224  Ma  loc.  dt  70  et  sea-.  128  S. 
W.  47,  but  they  overlook  tbe  fact  that  the 
corporation  there  in  question  was  not  a  bank 
or  trust  company,  and  that  t^e  statutes  gov- 
emlng  these  two  classes  of  corporations 
make  It  the  duty  of  the  directors  to  know 
tbe  condition  of  their  corpo^tltm.  And  In 
addition  Franklin  says  in  his  letter  that  be 
was  on  tbe  Inside  and  did  know.  The  fore- 
going applies  to  Instruction  7. 

[131  As  to  instruction  8  it  is  urged  that,  In- 
asmucb  as  plaintiff  was  a  stockholder,  and  a 
man  of  experience,  when  he  bought  tbe  last 
45  shares,  be  bad  the  right  to  look  at  the 
books,  and  should  not  have  relied  upon  the 
statements  of  the  Erectors  whose  duty  it 
was  to  know  the  condition  of  his  corporation. 
The  evidence  shows  that  plaintiff  bad  confi- 
dence in  Franklin,  and  this  Instruction  8  was 
not  error. 

[14]  So  too  Instruction  9  Is  a  fair  state- 
meot  of  the  law.  The  objection  is  that  some 
of  these  circular  statements  were  after  June 
1,  1913,  and  therefore  after  tbe  purchase  of 
the  first  BOO  shares  of  stock.  However,  they 
were  before  the  purchase  of  the  last  45 
shares,  and  the  Instruction  was  proper. 

[16]  The  objection  to  instructlwi  10  Is 
that  it  "assumes  defendants  made  false  state- 
ments and  assumes  that  plaintiff  was  thereby 
induced  to  purchase."  The  face  of  the  in- 
struction dispels  the  Idea  of  "assumption." 
In  the  very  first  line,  it  says,  "If  you  find," 
which  left  the  matter  to  the  jury.  The  ob- 
jection to  Instruction  11  Is  just  as  frivolous. 

[1S-H]  VI.  Instruction  No.  22  Is,  as  will 
he  seen,  the  Instruction  on  tbe  measure  of 
damages.  No  complaint  Is  made  that  the 
instruction  states  the  wrong  measure  of  dam- 
ages. The  instruction  states  the  correct 
measure  of  damages.  Counsel  urge  that  the 
instruction  assumes  that  defendants  made 
representatiims,  and  that  they  were  false. 
This  objection  Is  not  tenable  from  a  glance  at 
the  Instruction. 

Next  It  is  urged  that  it  Is  erroneous,  in 
tliat  tba  Jniy  are  allowed  to  ascertain  tbe 


value  of  Ofi  stodc  *in  the  lltfit  of  subse- 
quent vreatB  In  the  history  of  tiie  company." 
We  have  ruled  In  a  previous  paragraph  tbat 
evidence  of  this  cbaracter  wut  admissible  as 
tending  to  show  the  value  of  the  stock  at  the 
date  ot  purchase,  and,  if  the  evidence  was 
proper,  the  court  was-not  in  error  in  tdllng 
the  Jury  that  it  could  be  considered  In  de- 
termining valuew  Tbe  other  two  oblectlona 
to  this  Instruction  are  Just  as  merltlesa. 

[II]  VII.  Lastly  it  Is  urged  that  there  was 
erroft  In  refusing  to  give  lnfltmctl<ms  E  and 
F  for  defendant,  whlt^  read: 

"You  are  further  instructed  that  you  must 
disregard  the  testimony  given  by  the  plaintiff, 
Morrow,  to  the  effect  that  defendants  told  him 
that  the  Bankers'  Trust  Company  could  con- 
tinue indefinitely  to  pay  a  4  per  cent  gaartex> 
ly  dividend;  that  if  plalntifl  bought  atock  in 
the  company  h«  could  sell  it  in  six  months'  time 
at  a  profit  or  advance  price;  tbat  the  stock 
was  going  to  increase  in  value;  tbat  the  stock 
would  be  worth  $300  per  share  by  January, 
1914;  and  other  statements  is  his  testimony 
as  to  the  future  value  of  the  stock  or  future 
earnings  of  the  company.  Such  assnrances, 
even  if  they  were  given,  do  not  in  law  give 
plaintiff  any  right  to  recover  in  this  case,  both 
because  they  are  not  alleged  in  plaintiffs  peti- 
tion and  beeanse  they  were  mere  opinions  or 
predlcatiou  as  to  whst  would  occur  in  the 
fatare;  and  you  are.  therefore  Instrneted  not 
to  give  the  testimony  above  referred  to  any 
consideration  In  arriving  at  your  verdict. 

(F)  Plaintiff  alleges  in  his  petition  that  de- 
fendants stated  and  represented  to  him  that  the 
Bankers*  Trust  Company  could  be  liquidated 
in  12  months,  and  the  sum  of  (200  a  share  paid 
to  the  stockholders.  Such  a  statement  or  rep- 
resentation, even  if  made,  was  a  mere  matter  of 
optnioo,  and  is  no  ground  in  law  for  a  suit  for 
damages;  and  you  must  therefore  give  no  con- 
sideration to  the  testimony  which  the  plaintiff, 
Morrow,  gave  in  aupport  of  the  above  allega- 
tionl** 

The  refusal  of  these  Instructtons  was  not 
error.  All  sndi  statements  wen  made  in 
connection  with  the  representations  as  to  the 
value  of  the  stock  and  the  condition  of  the 
company  and  its  assets,  and  were  made  to 
bolster  up  the  repres^tationa  as  to  value 
and  condiUfflM,  and  were  a  part  and  pared 
of  the  represratations  as  to  value  and  condi- 
tltms.  Th^  wWB  parts  of  the  conversations; 
and  whilst,  if  they  stood  alone,  they  might  be 
mere  expressions  of  opinions  and  would  not 
be  actionable,  but  in  the  connection  in  which 
they  were  used.  It  was  not  error  to  refuse 
to  withdraw  them.  Especially  is  this  true  in 
view  of  the  fact  that  tbe  court  bad  prevtons- 
ly  told  the  Jury  what  statements  were  state- 
ments of  fact  and  not  expressions  of  opin- 
ions.  Vide  instruction  11,  supra. 

[21]  But  in  addition  to  this  the  court  had 
explicitly  told  the  jury  In  Instruction  No.  6 
Just  what  reitresentaUona  would  authorize  a 
recovery,  and  no  mention  was  made  of  these 
opinions  as  to  what  would  happen  In  the 
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fDtnre:  To  say  the  most,  the  refasal  of 
theoe  two  instructions  was  mere  liarmlesa  ei^ 
ror. 

[21,22]  The  record,  as  between  plaintiff 
nnri  the  defendant  Franklin  presents  sharp 
Issues  of  fact  This  was  not  true,  as  to  the 
defmdants  dismissed  from  the  case.  The 
findings  of  the  jury  upon  these  disputed  Is- 
snes  of  tnct  la  binding  here.  This  Is  a  law 
case,  and  the  Ondtngs  of  the  Jury  bind,  If  sup* 
ported  by  substantial  evidence.  The  weight 
of  the  evidence  is  not  a  matter  for  consider- 
ation hen.  IStB  trial  courts  alone  weigh 
the  evidence  for  the  determination  of  Its 
wpight.  Snr-h  Is  the  province  of  trial  courts, 
bat  not  of  this  court.  If  the  trial  court  per- 
mits the  findings  of  a  inry  to  stand,  this 
court  only  examinee  the  record  to  see  whether 

"or  not  there  is  substantial  evidence  In  sup- 
port of  the  fludlngs.  In  this  case  the  trial 
court  performed  the  duty  placed  by  the  law 
upon  it  Such  court  w^bed  tlie  evidence 
and  found  that  there  was  no  soffldent  evl- 

'  deuce  to  SQstain  the  flndlngs  a*  against  Park- 
er and  oQter  defendants,  but  tliat  ttie  flndinee 
of  the  Jury  were  sustained  by  the  evidmce 
as  to  defendant  EYanklln.  Our  review  of  the 
evidence  convinces  us  that  thwe  is  substan- 
tial evidoice  to  sustain  the  verdict  as  against 
Franklin,  and  this  is  as  far  as  this  court 
can  go.  We  will  not  array  the  evidence  upon 
one  side  as  against  the  evidence  upon  the 
other,  and  determine  which  pieponderatea. 
We  have  no  such  duty  In  a  law  case.  The 
Judgment  Is  affirmed. 
All  omcar,  Bxeept  ELDER,     not  slttlns. 


NOOK  V.  ZUCK  at  aL    (No.  22021.) 

(Supreme  Court  of  Mfsionri,  Division  No.  1. 
July  11,  1921.) 

1.  Wills  ^121— AttestatloR  held  ssfflofeat 

Will  giving  names  of  three  persons  desig- 
nated at  witnesses  to  testator's  mark  held  suf- 
ficiently attested  under  Rev.  St.  1&19,  |  007, 
requiring  that  will  be  attested  by  two  or  more 
competent  witnesses  subscribing  their  names 
to  the  win  in  the,  presence  of  tlie  testator; 
it  being  unnecessary  that  will  contain  the  word 
"attestation." 

2.  Wills  «=»302(3)— Evidenos  held  to  prove 
that  testator  knew  oontent*  of  will. 

In  contest  of  a  will  oo  the  ground  tbat  the 
testator,  wbo  it  was  claimed  did  not  under- 
stand Bnglisb,  did  not  know  the  contents  of 
tbe  will  which  had  been  drawn  by  a  scrivener, 
who  did  not  understand  tbe  language  of  the 
testator,  pursuant  to  instructions  ^ven  him 
through  interpreter,  evidence  held  to  prove 
that  ^e  testator  fully  underBtood  and  approved 
of  the  contents  of  the  instrument 


3.  WIUs  «s»84— Rals  as  to  validity  of  wilt 
drawn  pursuast  to  Instructions  and  conveyed 
throngh  an  Interpreter  stated. 

Where  testator  at  the  time  of  the  execution 
of  the  will  comprehended  the  nature  of  the 
transaction  he  was  engaged  in,  knew  the  na- 
ture and  extent  of  Us  propwty,  and  to  whom 
he  desired  to  give  it,  and  knew  he  was  dispos- 
ing of  it  to  the  persons  mentioned  in  tbe  writ- 
ing, the  will  is  valid,  though  it  was  drawn 
by  scrivener  after  instructions  had  ben  con- 
veyed to  him  through  an  interprets. 

4.  Wills  «B»3Z4(S)-£vldenos  held  lasiffloleat 
for  sobmlsslon  of  ■nihie  Inflsoses. 

Evidence  held  lusoffident  for  submission  to 
jury  of  whether  will  of  85  year  old  testator 
had  been  procured  by  undue  influence  of  his 
daughter  and  son-in-law  with  whom  he  had 

lived. 

5.  Wills  «s»l55(4)— Nature  of  "uadM  Mu- 
ence." 

Influence  to  invalidate  will  most  be  of  such 
nature  and  character  as  amounts  to  overper* 
suasion,  coercion,  or  force,  destroying  the  free 
agency  or  will  power,  as  contradistinguished 
from  merely  the  influence  of  affection  or  at- 
tachment or  the  derire  of  gmtifyiiv  the  wishes 
ct  one  bdoved,  respected,  or  trusted  by  tes- 
tator, 

[Bd.  Note.— For  other  definltiras,  see  Words 
and  Pbzases,  First  and  Second  Series*  Undue 

Influence.] 

6.  Wills  «si324(2)— Evldesee  held  lasuffldsat 
for  submission  of  mental  capacity  of  85  year 
old  testator. 

Evidence  held  Insufficient  for  submission  to 
jury  of  whether  85  year  old  testator,  who  had 
suffered  from  paralysis,  was  mentally  incom- 
petent at  the  time  of  the  execution  of  the  wilL 

Appeal  from  <Hrcuit  Otmrt,  AtdUaon  Coun- 
ty; John  W.  Dawson,  Judge. 

Action  by  Oust  Nook  against  J.  B.  Zuck, 
administrator,  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

B.  F.  Hickman,  of  Hamburg,  Iowa,  and 
Hunt  Bailey  &  Hunt,  of  Bockport,  for  ap- 
pellant 

Flnley.  Mitchell,  Pryor,  Boss  &  Mitchell, 
of  Council  Bluffs,  Iowa,  and  James  F.  Gore, 
of  Bockport,  for  respondents. 

ELDEB,  J.  This  Is  a  suit  to  contest  the 
will  of  Chris  Nook,  deceased,  brought  by 
appellant,  a  son  of  the  testator.  Bespondeni; 
J.  B.  Zuck  is  tlie  administrator  with  the 
will  annexed,  of  the  estate  of  said  Chris 
Nook;  respondent  .Lena  Speigel,  wife  of 
Andrew  Speigel,  Is  the  daughter  of  the  de- 
ceased ;  respondents  Georgie  Mattis  ct  aL 
are  minor  grandchildren  of  the  deceased. 

The  will  was  dated  February  12,  1917, 
and  was  admitted  to  probate  by  the  probate 
court  of  Atchison  county,  on  Pebmary  11, 
1919.   The  testator  died  August  31, 1918. 

The  charging  part  of  the  petition  alleges: 

That  for  several  years  before  his  death  the 
testator  had  been  "an  inralid,  infirm,  feeble. 


^nVar  other  oases  see  same  topic  and  KST-HUM BSR  in  all  Key-Nambered  Digests  and  Indezis 
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childish  and  of  anaound  mind";  that  be  was  a 
German  and  could  not  "understand)  speak  or 
write  the  English  language;  that  one  P.  L. 
Van  Meter,  who  drew  said  will  (or  said  Ohria 
Nook,  deceased,  could  not  onderstsnd,  speak  or 
write  the  German  language;  that  one  Charles 
Winkler  and  George  Winkler  dictated  said 
will  to  P.  L.  Van  Meter,  and  be  wrote  tbe  said 
will  as  they  dictated  it,  and  said  Van  Meter 
wrote  it  down  as  they  dictated  it,  not  knowing 
whether  or  not  they  were  giving  a  true  and 
correct  Tendon  of  maid  will.  It  was  read  over 
to  Obrls  Nook  In  English,  and  he  could  not 
understand  the  English  language;  and  plaintiff 
alleges  that  said  pretended  will  is  not  nor  does 
it  bear  or  contain  the  true  version  of  said  will 
of  said  Cbrls  Nook,  deceased,  and  is  not  his 
will.  •  •  • 

"That  at  the  time  the  said  will  was  made, 
the  said  CbHs  Nook  was  not  capable  of  mak- 
ing a  wUl  at  all;  and  whatever  was  done  was 
and  is  a  nullity  anu  absolutely  void,  and  that 
the  said  Lena  Speigel  and  her  husband,  An- 
drew Speigel,  secured  said  Chris  Nook  to  make 
said  wUl  by  fraud,  and  undue  influence,  which 
they  practiced  upon  the  said  testator,  and 
that  the  said  Chris  Nook  was  not  of  sound 
and  disposing  mind  and  memory." 

The  answer  of  respondent  Zuck  admits 
that  Chris  Nook  died  leaving  as  Us  last  will 
the  Instrument  mentioned  In  the  petition, 
admits  Uie  probate  of  the  said  will  and  the 
appointment  of  respond«it  as  administrator, 
but  denies  all  other  allegations  of  the  peti- 
tion. The  answer  oif|  respondents  Speigel 
admits  the  relationship  and  heirship  of  the 
parties;  admits  the  ai^olntment  of  respond- 
ent Zuck  as  administrator;  admits  the  pro- 
bate of  the  win,  and  that  deceased  died  at 
the  home  of  respondaits  Speigel,  where  be 
had  resided  before  his  death;  alleges  that 
the  Instrument  described  In  the  petition  Is 
the  "valid  last  will  and  testament  of  the 
said  Chris  Nook,"  but  denies  all  other  allega- 
tions of  the  petition.  The  answer  of  the 
respondent  minors,  by  their  guardian  ad 
llton,  was  a  general  denial. 

The  Issues  were  duly  submitted  to  a  Jury,- 
and,  at  the  close  of  the  evidence  adduced  by 
both  the  proponents  and  contestant,  the 
trial  court  gave  a  peremptory  instruction  In 
the  nature  ct  a  demurrer  to  the  evidence, 
as  follows: 

"The  court  inatmcta  the  Jaryithat  under  tbt 
law  and  the  evidence,  yonr  verdict  must  be 
that  the  Instrument  offered  in  evidence,  marked 
defendants'  Exhibit  A,  is  the  last  will  and  tes- 
tament of  Chris  Nook,  deceased." 

Pursuant  to  such  Instruction  the  Jury  re- 
turned a  verdict  that  the  paper  In  evidence 
was  the  will  of  Chris  Nook.  From  a  Judg- 
ment rendered  on  that  verdict,  contestant 
has  appealed. 

With  certain  additions  thereto  (to  be  con- 
sidered In  the  course  of  the  opinion),  re- 
spondents have  agreed  to  appellant's  state- 
ment of  the  facts.  We  therefore  adopt  the 
same  Id  part,  as  follows: 


"At  the  time  of  the  making  of  the  will  in 
question,  the  deceased,  Chris  Nook,  was  be- 
tween the  age  of  8S  and  86  years.  He  waa 
very  feeble  and  practically  helpless;  unable  to 
walk  or  ase  his  hands.  This  condition  had 
existed  for  more  than  6  years  prior  to  the 
making  of  said  purported  will.  His  knowledge 
of  the  English  language  was  exceedingly  limit- 
ed. He  could  speak  a  few  words  such  as  'yea' 
and  'no'  and  could  make  a  few  of  his  wants 
known,  with  difficulty,  in  making  purchases. 
He  could  not  write  or  read  the  BngUah  lan- 
guage at  all,  and  conld  not  carry  on  a  general 
conversation  in  that  tongue.  Owing  to  his 
inability  to  understand  the  English  language 
be  never  employed  hands  to  work  for  him  who 
spoke  English. 

"On  the  12th  day  of  February,  1S17,  Char- 
lie Winkler,  George  Winkler,  J.  W.  Brown 
and  P.  Ik  Tan  Meter  met  at  the  home  of  the 
said  Chris  Nook,  deceaaed,  relative  to  the  will 
in  question.  P.  Xi.  Tan  Meter  acted  as  scriven- 
er and  tiie  two  Winkler  boys  acted  as  inter- 
preters. 

"George  Winkler  testified  that  he  could  not 
write  the  German  language  at  all,  bat  that  he 
could  translate  German  language  into  the  Eng- 
lish language  and  write  in  English;  and  that 
he  could  translate  English  into  German. 

"CharUe  Winkler  testified  that  he  conld  talk 
high  German  but  he  conld  not  speak  low  Ger- 
man at  all,  and  that  he  understood  it  just  a 
little;  that  be  could  not  write  German;  that 
be  could  not  readily  translate  from  the  Ger- 
man language  Into  the  English  language.  P.  L. 
Van  Meter  could  not  write,  read,  speak  or  un- 
derstand the  German  language.  J.  W.  Brown 
could  not  speak  or  understand  the  German  lan- 
guage. 

"On  the  date  aforesaid,  February  12,  1917. 
when  said  parties  vent  to  the  home  of  Chris 
Nook,  deceased,  relative  to  the  win  in  question, 
the  two  Winkler  boys  spoke  to  the  deceased  in 
German  concerning  bis  will,  and  then  translated 
said  conversation  to  Mr.  Tan  Meter  in  EngUsh, 
and  Tan  Meter  reduced  said  conversation  to 
writing  in  English.  After  the  completion  of 
tfae  parported  -will  said  Tan  Meter  read  the 
same  over  to  the  deceased  in  tiie  English  lan- 
guage. Said  wHl  was  never  read  to  the  de- 
ceased in  the  German  language.  After  reading 
said  win  to  the  deceased,  Van  Meter  asked 
him  if  that  was  the  way  he  wanted  everything 
and  deceased  said,  Tes.'  Neither  Tan  Meter 
nor  Brown  knew  whether  the  Winkler  brothers 
correctly  translated  the  language  of  the  de- 
ceased from  the  German  langruage  into  BngUah. 

"Deceased  was  so  badly  paralyzed  that  he 
had  to  sign  said  purported  will  1^  making  Ua 
mark  thereto.  Tan  Meter  assistt^  him.  The 
win  was  signed  aa  follows: 

hts 

*"Chris  X  Nook, 
mark 

*"Witnes8  to  mark; 

"  'Charles  Winkler. 
"  'George  Winkler, 
•**J.  W.  Brown. 
"  'Subscribed  and  sworn  to  by  Chris  Nook  this 
12th  day  of  February,  1917,  in  the  presence  of 
each  of  the  above  witnesses. 
"  'P,  L.  Tan  Meter,  Notary  Public.  [Seal.]' 
"The  above  acknowledgment,  which  is  ai^ed 
by  the  notatr,  was  written  on  the  purported 
will  after  the  other  parties  aigned  the  same  as 
witnesses  to  the  mark  of  the  deceas^ 
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'Deceased  mt  tlie  time  of  maUaf  tiie  eaid 
Tin,  and  at  the  time  of  hie  deaUi  in  Ansuet, 
1918,  lired  in  Atchison  county,  Mo^  near  tbe 
Iowa  line,  a  email  portion  of  bis  land  being  in 
Fremont  connty,  Iowa,  and  tbe  remainder  be- 
ing in  Atcbiaon  county.  Mo.  The  Winkler 
brothers  above  mentioned  lived  in  Fremont 
county,  lows,  a  short  distance  from  the  home 
«f  deceased,  and  were  farmers  by  occupation. 
P.  li.  Van  Meter  Ured  in  Bambnrc,  Fremont 
county,  Iowa,  and  was  a  banker  by  occupation. 
J.  W.  Brown  lived  in  Fremont  comity,  Iowa, 
and  was  engaged  in  farming  and  lived  a  abort 
distance  from  the  home  of  deceased. 

"Andrew  Speigel,  husband  of  Lena  Speigel, 
notified  George  Winkler,  Charles  Winkler,  J. 
W.  Brown  and  P.  L.  Van  Meter  that  their 
prenence  was  desired  at  the  making  of  tiie  will 
in  qneatlon. 

"The  erldcnee  disdosed  that  after  the  nar- 
ria^e  of  tbe  children  of  the  deceased,  said 
children,  with  the  exception  of  Lena,  left  the 
home  of  the  deceased  and  set  up  homes  for 


and  the  balance  In  BOaaoiiri,  AtcbisoD  County. 

"I  further  give  to  Ura.  Uartha  Hattia'  heira, 
$400.00  same  to  be  paid  by  Lena  Speigel  on 
execution  of  this  will. 

"I  also  give  to  Herman  Nook's  heirs  at  law 
$400.00  same  to  be-  paid  by  Lena  Speigel  on 
execution  of  this  will. 

"I  further  give  to  the  heirs  of  Robert  Nook 
$800.00  same  to  be  paid  on  execution  of  tbia 
will,  by  Lena  Speigel  same  as  above. 

"I  further  give  to  Gust  Nook  $400.00  same 
to  he  paid  by  Lena  Speigel  on  execution  of  this 
wUL 

"I  also  have  $1000.00  caab  ont  of  which  I 
want  all  funeral  expenses  paid  first  and  the 
balance  with  such  accrued  interest  as  may  be, 
divided  equally  between  the  &ve  heira  named 

above. 

"I  also  state  further  that  In  ease  any  of  my 
heirs  contest  this  will  that  they  are  to  lose' 
their  share  of  my  estate  as  above  divided.'* 

L  Appellant  contends  that  tbe  trial  ' court 


themselves.    Lena  Speigel  and  her  husband,  erred  In  admitting  In  evidence  tbe  will  of  tbe 


Andrew  Speigel,  lived  at  the  home  of  the  de- 
ceased from  the  time  they  were  married  up  .to 
the  time  of  the  death  of  deceased.  They  prom- 
ised to  keep  deeeaaed  and  his  wife  aa  long  as 
they  lived,  and  in  return  for  such  care  de- 
ceased agreed  to  let  them  have  the  land  rent 
free. 

"Prior  to  the  making  of  the  will,  February 
12,  1917,  deceased  had  a  conversation  with  ap- 
pdlant  with  reference  to  a  will  he  had  made. 
On  that  occasion  appellant  came  in  the  house 
and  noted  that  deceased  was  crying  veiy  hard. 
Upon  appellant  ashing  him  what  was  the  mat- 
ter, he  said,  'They  made  me  change  tbe  will'; 
that  Andrew  Speigel  and  George  Winkler  'had 
come  down  to  make  me  change  it.'  About  two 
weeks  before  the  death  of  the  deceased,  and 
after  making  the  will  in  question,  deceased  bad 
a  conversation  with  Miss  Minnie  Nook,  daugh- 
ter of  Gost  Nook,  appellant.  Speaking  with 
reference  to  the  will  in  question  deceased  said 
te  Minnie  Nook,  1  was  forced  to  make  «  wUl, 
they  made  me  do  It,'  and  cried  like  a  child. 

"During  the  last  5  years  of  his  life  deceased 
vras  practically  under  the  sole  care  and  control 
of  his  daughter,  Lena  Speigel,  anu  her  hus- 
bsnd,  Andrew  Speigel:  and  was  also  under  the 
care  and  control  of  his  second  wife  up  to  the 
time  of  her  death.  During  all  these  years  the 
eld  man  waa  a  helpless  invalid  auffering  from 
paralyris,  dropsy  and  rhenmatlam;  and  he  could 
only  make  his  wants  known  in  the  German 
language.  He  frequently  had  crying  spells,  and 
spent  the  latter  years  of  his  life  sitting  in  a 
chair,  which  caused  severe  drcvslcal  swelling 
of  his  lower  limbs.** 

OtiMT  facts  DeeesBary  to  a  determination 
of  ttie  qnestions  InTolTed  will  be  edverted 

to  In  the  course  of  the  (pinion. 

The  writing  in  contest,  omitting  stgnatares 
of  the  testator  and  witnesses  and  certificate 
of  tbe  notary  public,  which  are  set  out  in 
the  statement  of  facts,  snpra,  is  as  follows: 

"I,  Chris  Nook,  being  of  sound  mind  do  make 
tUs  my  last  wfll  and  testament,  hereby  re- 
voking all  former  wills  having  been  made  by  me. 

**I  hereby  give  and  bequeath  to  Mrs.  Lena 
Speigel  an  of  my  farm  land  with  improvements 
on  and  knftwn  as  my  home  farm  consisting  of 
<M'  aerei^  10  acres  being  in  Iowa,  Fremont  Go^ 


deceased  for  the  reason  tbat  It  was  not 

properly  attested. 

The  statute  governing  the  attestation  ct 
wills,  ^tlon  537,  Revised  Statutes  1009 
(section  607,  R.  S.  1919),  proTldes  that— 

"Every  will  shall  be  in  writing  signed  by  the 
testator,  or  by  some  person,  1^  his  direction, 
in  his  preaence;  and  shall  be  attested  by  two 
or  more  competent  witnesses  snbsariblng  their 
names  to  the  will  in  the  presence  of  the  tes- 
tator." 

As  said  in  Berberat  v.  Berberet,  ISl  Mo. 
loc.  cit  408,  83  8.  W.  loc.  dt  63,  02  Am. 

St.  Rep.  634: 

"Tbe  statute  says  the  win  shall  be  attested 
by  two  or  more  competent  witnesses  subscrib- 
ing their  names  thereto.  It  does  not  say  that 
the  word  attest  shall  be  written  on,  or  at  the 
conclusion  of,  the  will,  or  that  there  ahaU  he 
written  thereon  anything  whatever  other  than 
the  names  of  the  attesting  witnesses." 

And  as  said  by  Woodson,  J.,  In  tbe  recent 
case  of  Welch  et  aL  v.  Wagner,  decided  Jane 
6, 1021,  our  number  21828,  232  8.  W.  146,  not 
yet  (officially)  reported,  In  ctmunentiiir  upon 
Oils  aectlcai: 

"It  will  he  observed  that  the  statute  only 
requires  that  the  wUI  shall  be  signed  by  the 
testator,  or  by  some  person  at  his  direction,, 
in  his  presence,  and  that  It  shaU  be  signed  by 
the  witnesses  in  the  presence  of  the  testator. 
Tbat  statute  nowhere  requires  the  wiU  to  state 
upon  its  face  that  any  or  aU  of  those  things 
were  done." 

With  respect  to  the  drcnmatances  attend- 
ing his  signing  of  the  will  as  a  wituess, 
George  Winkler  testified: 

"Mr.  Nook  asked  me  to  sign  It,  as  a  witness 
to  his  will.  When  I  signed  it  I  noticed  that 
Mr.  Chris  Nook  made  his  mark  there  at  the 
time.  That  mark  was  made  prior  to  the  time 
that  I  signed  It  as  a  witness.  J.  W.  Brown, 
my  brother  (Carles,  Mr.  Nook  and  myself  were 
aU  present  *  *  *  I  saw  Charles  Winkler 
and  jr.  W.  Brown  sign  their  names  there  <» 
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defeadanti*  Exhibit  A,  and  I  MW  Quis  Nook 
make  Ua  mark  tb«n.** 

GbarlcB  Winkler  testified: 

"I  slBDed  mj  name  there  to  defendanta*  Bx' 
hibit  A.  That  la  my  sisnatore.  George  Wink- 
ler, J.  W.  Brown  and  P.  L.  Van  Meter  and 
Chris  Nook  were  present. 

"Q.  How  did  you  come  to  write  your  name 
there  and  at  whose  requeatt  U  anybody's?  A, 
Mr.  Nook's. 

"Q.  And  what  for,  what  purpose?  A.  For  a 
witneaa. 

"Q.  To  what?   A.  To  the  wiO. 

**•  •  *  I  aaw  the  other  signatores  made 
there  by  my  brother  and  J.  W.  Brown.  Mr. 
Nook  made  his  mark  prior  to  the  time  I  signed 
my  name  to  the  will.  •  *  *  Mr.  Chrla  Nook 
asked  me  to  aign  as  a  witness." 

J.  W.  BrowD  testified: 

"That  is  my  signature  to  defendants*  Exhibit 
A.  Before  I  signed  I  saw  Mr.  Nook  make  his 
mark;  that  mark  was  there  when  I  signed  my 
name.  After  Mr.  Van  Meter  read  that  over 
In  English  I  asked  Mr.  Nook  if  that  was  his 
win  and  if  that  was  the  way  be  wanted  it,  and 
he  said  It  was,  before  *I  signed  It  *  *  *  I 
signed  at  Mr.  Nook's  request." 

[1]  From  the  foregoing  it  is  manifest  that 
the  statute  was  fuUy  complied  with.  Af> 
cordingly,  and  upoo  authority  of  the  ad- 
judicated cases,  we  must  hold  that  the  will 
was  sufficiently  attested.  Berl^ret  t.  Ber- 
beret,  supra;  Mays  v.  Mays,  114  Mo.  636,  21 
S.  W.  921;  Grimm  t.  Tittman,  113  Mo.  56, 
20  S.  W.  664;  Schlerbaum  v.  Scliemme,  157 
Mo.  1,  B7  S.  W.  526,  80  Am.  St.  Rep.  604; 
Cravens  t.  Faulconer,  28  Mo.  19. 

II.  Appellant  next  urges  that  the  court 
erred  In  holding  that  the  instrument  offered 
in  evidence  was  the  last  will  of  Chris  Nook, 
deceased.  In  support  of  this  insistence 
learned  counsel -for  appellant  argue  that  It 
appears  affirmatively  that  Mr.  Nook  did  not 
read  the  purported  will;  that  It  was  not 
read  to  him  In  a  language  ttiat  he  could 
understand ;  and  that  the  proponents  of  the 
will  did  not  show  by  any  testimony  that  he 
knew  the  contents  of  the  same  after  It  was 
written. 

As  authority  for  the  contention  urged, 
counsel  rely  largely  upon  Miltenberger  v. 
Miltenberger,  78  Mo.  27.  An  examination 
of  that  case,  however,  renders  It  readily 
distinguishable  from  the  case  at  bar.  Whilt 
the  will  in  question  was  there  written  in  a 
language  which  the  alleged  testatrix  could 
not  read,  write  or  speak,  it  was  attested  by 
witnesses  not  at  her  request,  but  at  the  re- 
quest of  one  of  the  legatees,  and  neither  of 
the  witnesses  could  testify  to  any  declara- 
tion of  the  deceased,  or  any  act  on  her  part, 
except  that  of  sigulng  the  paper,  or  any 
declaration  in  her  presence  and  hearing  in- 
dicating that  she  knew  the  conteuts  of  the 
paper,  or  that  she  signed  it  as  her  last  will. 
The  evidence  here  is  clear  that  the  deceased 
knew  that  he  was  making  a  will,  that  he 


knew  the  disposition  be  desired  to  make  of 
his  property,  and  that  he  reqilested  the  at- 
testing witnesses  to  sign  the  Instrument  as 
bis  wllL  Charles  Winkler,  one  of  the  at- 
testing witnesses,  testified: 

"Before  I  signed  we  talked  with  him  and  hp 
told  ns  that  thia  was  his  last  will  and  testa- 
ment, and  that  he  wanted  me  to  sign  it. 
*  *  *  I  think  he  understood  about  his  chil- 
dren and  grandchildren,  and  his  son  and  daugh- 
ter that  were  living.  He  knew  them.  I  think 
that  he  comprehended  the  extent  of  hia  prop- 
erty and  the  effect  that  his  will  would  have 
apon  it." 

J.  W.  Brown,  anoQier  attesttng  witnesa, 
testified: 

"I  asked  him  if  that  wai  Us  wlU,  what  he 
wanted  done  with  hia  property,  and  he  said 
it  was.  That  was  after  Mr.  Van  Meter  read 
this  win  so  I  signed  there." 

The  drcumstnaces  surrounding  the  execu- 
tion of  the  paper  In  question  being  so  entirely 
dissimilar,  the  Miltenberger  Case,  supra, 
cannot  therefore  be  said  to  be  controlling  in 
the  Instant  case. 

With  respect  to  the  deceased's  understand- 
ing of  the  contents  of  the  instrument  after 
it  was  written,  a  review  of  the  evidence 
shows  that  he  could  ^>eak,  read  and  write 
the  German  language.  Geoi^e  Winkler  and 
Charles  Winkler,  who  spoke  both  German 
and  English,  testified  that  at  the  time  the 
will  was  written  the  deceased  directed  them 
in  German  that  $400.00  be  given  to  the  heirs 
of  Martha  Mattis,  $400.00  to  Gust  Nook, 
$400.00  to  the  heirs  of  Herman  Nook,  $800.00 
to  the  heirs  of  Robert  Nook,  all  to  be  paid 
by  Lena  Speigel;  that  Lena  Speig^  was  to 
have  the  land,  and  that  "after  the  funeral 
expenses  and  everything  was  paid,"  the  $1- 
000.00  In  cash  which  Mr.  Nook  had  was  "to 
be  divided  equally  between  all  of  the  heirs, 
those  that  bad  been  mentioned."  These  di- 
rections, which  the  writing  under  review 
shows  were  embodied  therein,  were  commu- 
nicated in  English  by  the  Winklers  to  Mr. 
Van  Meter,  the  scrivener,  who  could  not 
write  or  understand  the  German  language. 
Mr.  Van  Meter  testified: 

"I  wrote  down  all  of  what  I  understood  of 
what  Ibe  Winkler  boys  told  me,  and  when  I 
didn't,  I  asked  them  over,  and  they  would  ask 
him  questions  as  they  went  along  In  regard  to 
the  different  portions.  That  continued  throagh 
the  entire  writiiMC  of  this  instrument  *  •  * 
I  read  the  wiU  over  to  him  and  ashed  him  if 
that  was  the  way  be  wanted  everything.  I 
read  the  will  in  English.  When  I  asked  him  the 
(juestion  he  said  'Yes.*  I  asked  him  if  that 
was  like  he  intended  in  every  way.  He  said, 
'Yes.'  He  nodded  hia  head,  but  yon  couldn't 
go  by  that  altogether  because  he  was  palsied, 
bat  he  would  understand." 

As  to  deceased's  understanding  of  the 
English  language  George  Winkler  testified: 

"He  could  nnderstand  and  talk  some  Bnglidi, 
quite  a  good  deal.  JHe  said  he  conldnt  talk 
wen  enough  to  dictate  his  win  In  BngUsb." ' 
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Dr.  B.  B.  Richards,  who  had  visited  the 
deceased  professtonally,  end  who  could  not 
speak  German,  teetlfled: 

"Q.  Were  70a  able  to  commtmicate  with  Mr. 
Nook  at  that  time?  A.  Pretty  good;  not  all 
that  I  wanted  to  ask  him  but  moat  of  it. 

"Q.  Did  you  have  any  jwrticular  trouble  to 
get  him  to  underatand  what  yoa  were  asking 
him?  A.  No.  I  didn't;  hot  I  had  a  food  deal 
of  trovbla  underatandtaig  him." 

X  W.  Brown,  teattfled: 

"I  don't  know  how  well  be  could  talk  Bn^iah 
but  be  could  talk  well  enough  so  he  could  make 
me  understand  anything  he  bad  to  sell,  or 
if  he  wanted  to  buy  anything  he  could  make 
me  tinderstaud.  If  X  had  anything  to  buy  or 
anrtbing  to  sell  be  eoidd  vnderstand  me. 
*  *  *  When  tb87  making  this  will,  he 
would  dictate  to  them  in  German,  and  then  they 
would  tranalate  it  into  EDgliab;  X  auppoae  the; 
were  tranalating  it  correctly.  They  aeemed  to 


meut  written  In  a  language  wbldi  he  did 
understand.  How  otherwise  could  partiea  who 
ottderstood  no  common  langaage  become  mn- 
toallr  boond  to  any  writt^  contract?" 

In  Bothrock  t.  Rothrock,  22  Or.  651.  30 
Pac.  453,  the  will  of  a  speechless  paralytic. 
74  yeara  of  age,  whose  mind  was  unimpaired, 
was  held  valid  where  his  wishes  as  to  the 
disposition  of  his  property  were  communi- 
cated by  negative  and  affirmative  repliea 
to  questions  asked  him,  and,  after  it  was 
written,  it  was  read  to  him  Item  by  Item, 
and  his  assent  given  by  nods  of  his  head. 

In  the  proceeding,  In  re  Estate  of  Oobala, 
176  Iowa,  479,  157  N.  W.  168,  where  the 
testatrix,  who  was  a  German,  told  the  scriv- 
ener La  English  the  disposition  she  desired 
to  make  of  her  property,  and  while  the  scriv- 
ener was  writing  she  talked  the  provisions 
over  in  German  with  a  banker  who  was  bee 


be  pretty  honest  people.   I  knowed  tbem  a  long  •  business  adviser,  and  the  banker  told  tlM 


time,  and  I  never  knowed  tbem  to  tell  anything 
but  the  truth." 

Charles  W.  Dav^r*  u  implraaent  dealer, 
twtlfled: 

"I  transacted  business  with  Mr.  Nook  in  Eng- 
lish. I  bad  no  general  conversation  with  him, 
just  buying  and  aelling.  He  didn't  always  see 
what  he  wanted— be  would  aak  for  It;  as  I 
neoUeet  it  he  wonld  call  it  by  the  right  name  in 
I^gUah.   He  could  count  money  in  Bn'gllah." 

In  Wombacher  v.  Barthelme,  194  HI.  42S, 
62  N.  E.  800,  where  the  testator,  a  German, 
had  declared  his  purpose  of  making  a  will 
substantially  as  it  was  made,  and  his  state- 
ments showed  that  It  was  framed  in  accord- 
ance with  his  Intention  and  purpose,  conflict- 
ing evidence  as  to  his  ability  to  read  the 
English  language,  in  which  the  will  w(is 
written,  was  held  Insufficient  to  show  that  he 
did  not  kuow  the  contents  of  the  will,  so 
as  to  render  it  invalid. 

In  Qerbrlch  v.  Freitag,  213  IIL  552,  78 
N.  E.  338.  104  Am.  St.  Rep.  234,  2  Ann.  Cas. 
24,  where  the  makers  of  a  joint  will  were 
Germans,  but  understood  English,  and  where 
the  scrivener  read  it  to  them  in  Kngllsh, 
explaining  it  in  German,  Jt  was  held  that 
the  testators  understood  tbe  contents  of  the 
will  and  executed  it  In  accordance  with  the 
law. 

In  the  proceeding,  In  re  Ameson's  WUI, 
128  Wis.  112.  107  N.  W.  21,  where  a  will 
written  in  the  English  language,  which  the 
testator  did  not  understand,  was  translated 
to  hlra  before  execution  in  Norwegian,  which 
language  be  did  understand,  it  was  held 
valid,  the  court  saying: 

*W  course  In  such  a  case  it  should  appear 
dearly  that  tbe  testator  was  otherwise  ac- 
curately informed  of  the  contents  and  meaning 
of  the  inatroment  in  a  language  wUeh  lie  did 
understand,  but  that  bdng  eatabUsbed.  as  we 
consider  to  be  tbe  case  here,  there  is  no  more 
doubt  of  hia  purpose  and  intention  in  executing 
it  than  if  his  linowledge  of  the  contents  were 
derived  from  reading  or  hearing  read  a  docu- 


scrivener  In  Bnglisb  what  the  testatrix  had 
told  blm  in  German,  which  the  scrivener 
testified  was  tbe  same  as  what  he  had  un- 
derstood previously  from  her  In  English,  It 
was  held  that  the  evidence  was  insufficient 
to  Justify  submission  to  tbe  Jury  of  tbe 
question  whether  deceased  could  sufficiently 
understand  the  English  language  to  under- 
stand the  will  and  what  she  was  doing  at 
tbe  time  of  its  execution. 

In  Hoshauer  v.  Hoehauer.  26  Pa.  404.  the 
rale  is  enunciated  that  when  tbe  execution 
of  a  will  had  been  proved  by  the  subscrit^g 
witnesses,  although  the  witnesses  did  not 
bear  it  read  to  tbe  testator,  It  la  to  be  pre- 
sumed that  he  was  acquainted  with  its  con- 
tents, notwltbstandlng  the  fact  that  be  could 
neither  read  nor  understand  the  language 
in  which  It  was  written. 

[2,31  An  analysis  of  the  evidence  In  the 
case  under  review  sbowa  that  tbe  testator 
Nook  manifestly  comprehended  tbe  nature  of 
the  transaction  he  was  engaged  In,  knew 
the  nature  and  extent  of  his  property  and 
to  wliom  he  desired  to  give  It,  and  knew  that 
he  was  disposing  of  it  to  the  persons  men- 
tioned in  the  writing.  Under  the  rulingB 
of  this  court  he  therefore  bad  sufficient 
capacity  to  make  a  will.  Hahn  v.  Hammer- 
stein,  272  Mo.  248,  198  S.  W.  833;  Sayre  t. 
Trustees  of  Princeton  University,  102  Mo.  95. 
00  S.  W.  787:  Southworth  v.  Southworth. 
173  Mo.  59.  78  S.  W.  129.  And  when  the  evi- 
dence is  measured  by  the  prlndples  laid  down 
in  the  relevant  adjudicatious  of  other  juris- 
dlctions  as  above  set  forth,  we  are  led  to  ctm- 
clude  that  he  fully  understood  and  approved 
of  the  contents  of  the  instrument  In  contest 
We  therefore  rule  that  the  trial  court  proper- 
ly bold  the  document  offered  to  be  tbe  last 
will  of  Chris  Nook.  ^ 

III.  Appellant  assigns  as  error  the  action 
of  the  trial  court  in  giv^g  the  peremptory 
Instruction  In  the  nature  of  a  demurrer  to 
the  evidence.  In  support  of  this  asidgnment 
appellant  urges  that- 
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"The  CTidence  shoWB  that  there  vaa  some  un- 
due ioflueiice  brought  to  bear  opoD  him  bj  bis 
daughter,  Lena  Speigel,  acd  her  boaband  An- 
drew Speigel,  to  make  the  wfl]  in  their  {avor; 
that  tue  old  gentleman  was  Inflneneed,  and  that 
he  executed  the  will  under  fear  and  on  threats 
of  hia  said  daughter  and  her  huaband.*' 

A  scrutiny  of  the  record  discloses  tbat 
Andrew  Speigel  did  summon  the  witnesses 
to  the  will  to  the  Nool^  home  for  the  pur- 
pose of  witnessing  the  Instrument.  The  tes- 
timony shows  however  that  at  the  time  of : 
the  drawing  and  execution  thereof  neither 
Mr.  Speigel  nor  his  wife  were  present  in 
the  room.   George  Winkler  testified: 

"Tbe  morning  I  went  over  to  make  the  will, 
Mr,  Speigel  phoned  me  to  come  over;  nobody 
came  after  me.  •  •  *  When  this  will  was 
formulated  there,  I  do  not  know  where  Mr. 
Speigel  was;-  be  was  not  in  the  honae.  His 
wife,  Mrs.  Speigel,  might  have  been  in  tbe 
house,  bat  abe  wasn't  in  that  room.  *  ■*  * 
In  my  Judgment  bis  mental  condition  at  that 
time  was  good,  strong  and  vigorous.  He  knew 
all  that  we  were  doing  there.  Tbe  old  gentle- 
man told  me  what  be  wanted  me  to  do.  And 
he  named  over  the  terms.  •  ♦  •  He  said 
something  to  me  that  morning  about  an  old 
wflL  He  said  he  wanted  to  make  a  different 
wUl,  and  he  told  me  bis  reasons  why.  Be 
said  that  be  was  a  great  care,  and  that  Lena, 
biB  daughter,  was  the  only  one  that  cared  for 
him  and  that  he  wanted  to  protect  her." 

Charles  Winkler  testified: 

"I  was  called  there  by  Andrew  Speigel.  Lena 
Speigel  was  in  there  just  a  few  minutes,  when 
I  came  there.  Upon  my  arrival  she  departed 
In  the  other  room.  She  wasn't  in  the  room 
with  as  gentlemen  after  that  Andrew  Speigel 
was  not  present  at  any  time.  After  Mr.  Tan 
Meter  came  Hr,  Nook  said  he  wanted  to  make 
a  wiU.  •  *  *  Pretty  soon  be  told  vs  the 
terms  of  the  will.  Lena  was  not  present  at 
the  time  of  that  conversation.  She  went  to 
a  differeut  room.  My  brother  dosed  the  door. 
•  •  •  I  think  he  comprehended  the  extent 
of  bis  property  and  all  tbe  persons  of  bis 
boun^.  He  named  nearly  all  bis  grandchil- 
dren.  He  auggested  them  all  Umaelf." 

J.  W.  Brown  testified: 

"Mrs.  Speigel  was  tfaere  at  tbe  place,  and  at 
the  house  but  not  in  the  room.  She  was  not  in 
the  room  where  Mr.  Nook  was  and  tbe  terms 
of  this  wiU  was  not  talked  over  there  between 
us  all,  before  be  commenced  dictating  to 
tbe  boys  to  be  translated.  •  *  •  I  think  Mr. 
Nook  understood  what  be  waa  doing  there  at 
that  time  as  well  as  he  did  kot  time  I  ever  saw 
him,  and  have  known  him  for  20  years." 

Appellant  Gust  Nook  testified  that  in  the 
summer  of  1917  he  had  a  conversation  with 
his  father  "with  reference  to  a  will  he  had 
made.  My  wife  was  there  and  I  believe  my 
daughter.  I  came  in  the  house  and  he  com- 
menced crying  awful  hard  and  I  say,  'Father, 
What  is  the  matter?'  'Well,'  he  say,  'tbey 
made  me  change  the  will.'  And  I  asked  blm 
wh6  done  It,  who  was  tbe  cause  of  It,  and 
he  said  it  was  Andy  Speigel  and  George 


Winkler  came  down  to  make  him  change  It** 
Minnie  Nook,  daughter  of  appellant,  testified: 

"I  was  at  tbe  home  of  my  grandfather  about 
two  or  three  weeks  before  be  died.  He  was 
feeble;  I  was  there  two  or  three  weeks  after 
be  made  tbe  will.  He  told  us  about  making 
the  will ;  he  said,  'I  waa  forced  to  make  a  wDU 
tbey  made  me  do  it*  He  cried  like  a  ehfld 
that  day." 

Frank  Nook,  a  son  of  the  appellant,  and 
John  Nook  also  testified  to  the  effect  that 
:  tbe  deceased  had  cried  and  told  about  hav- 
ing to  change  tbe  will. 

[4,  f  ]  We  have  examined  In  detail  all  of 
the  testimony  as  disclosed  by  the  record 
which  was  before  tbe  trial  court  when  the 
demurrer  waa  interposed.  ,  The  for««olnc 
constitutes  the  most  salient  features  of  the 
evidoice  bearing  upon  the  question  of  ondne 
influence.  As  said  by  Fox,  J.,  In  Winn  v. 
Grler,  217  Mo.  loc  dt  459,  U7  S.  W.  69: 

"Tbe  Influence  exercised  upon  testator  sofli- 
cient  to  invalidate  his  will  must  be  of  such  a 
nature  and  character  ae  amounts  to  overper- 
suasion,  coercion  or  force,  destroying  the  free 
agency  or  will  power,  as  contradistinguished 
from  merely  the  influence  of  alfection  or  at- 
tachment or  tbe  desire  of  gratifying  tbe  wishes 
of  one  beloved,  respected,  and  trusted  by  tiie 
testator." 

In  the  Instant  case  there  was  no  evidence 
as  to  any  coercion  having  been  exerted  at  or 
prior  to  the  time  the  will  was  executed,  and 
the  only  approach  to  proof  of  undue  in- 
fluence waa  the  testimony  of  parties  In  In- 
terest as  to  statements  made  by  the  deceased 
subsequent  to  the  time  thti  will  was  made. 
This  evidence.  In  our  judgment,  was  lacking 
in  substantiality.  Such  being  the  case  tt 
was  the  duty  of  the  court  to  direct  a  verdict 
for  the  respondents,  proi>onents  of  the  wilL 
Goedecke  v.  Lindhorst,  278  Mo.  BOi,  213  S. 
W.  43 ;  Southworth  v.  Southwwth,  173  Mo. 
loc.  dt  73,  73  S.  W.  129;  Spencer  v.  Spencer, 
221  S.  W.  68;  Defoe  v.  Defoe,  144  Mo.  458,. 
46  S.  W.  433. 

[I]  IV.  Appellant  finally  «inteuds  that  the 
court  erred  In  holding  that  there  was  no 
evidence  of  mental  Incapacity,  insisting  that 
the  mind  of  the  deceased  waa  affected. 
From  the  testimony  hereinbefore  reproduc- 
ed, It  is  patent  that  such  insistence  is  wholly 
devoid  of  merit,  and  a  close  scanning  of  the 
record  fails  to  reveal  any  evidence  upon 
which  such  claim  could  successfully  be  pred- 
icated. 

Dr.  Blchards,  a  practising  physician  of 
over  20  years'  experience,  who  had  given  ner- 
vous disorders  particular  consideration,  and 
who  had  spent  2  years  in  a  hospital  and  in- 
sane asylum  at  St.  Ix>uis,  testified  that  he 
had  known  the  deceased  for  4  or  5  years  and 
had  treated  his  vrife  prior  to  her  death;  that 
he  often  observed  Mr.  Nook  and  stopped  to 
talk  to  hfm;  that  he  had  visited  him  pro- 
fessionally in  April,  1918,  and  his  mental 
condition  was  good;  that  "be  always  knew 
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me,  knew  wbat  I  had  come  for,  and  he  told 
me  what  he  tboogbt  I  could  do,  and  so  forth. 
•  •  •  This  paralysis  that  we  spoke  about 
does  not  have  any  tendency  to  affect  the 
mind  moch,  until  near  the  end.  Of  course, 
his  Titallty  grows  low  and  the  mind 
might  be  affected  some,  but  as  I  remember 
blm  he  was  clear  up  to  the  last  ♦  •  • 
His  digestion  and  assimilation  were  pretty 
good.  He  couldn't  have  been  as  stnxig  and 
vigorous  in  that  respect  and  yet  be  mentally 
unbalanced,  because  he  was  not." 

We  are  constrained  to  rale  the  point 
against  appellant 

Having  concluded  the  several  questions 
presented  by  appellant,  and  entertaining  the 
views  herein  expressed,  it  follows  that  the 
Judgment  of  the  trial  court  should  be  affirm- 
ed. It  is  w  ordered. 

All  concur. 


EQAN  V.  TRENTON  GAS  &  ELECTRIC 
CO.    (Nfl.  21399.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  23,  1921.   Motion  for  Rehear- 
ing Denied  July  19,  1921.) 

1.  Appeal  and  error  «=s>930(l)— Plal'tiff,  who 
aecared  verdict,  entitled  to  coaslderatloii  of 
all  afDrmatlve  facts  adduced  In  her  favor. 

Plaintiff,  who  secured  verdict  on  appeal.  Is 
entitled  to  a  conBideration  of  all  the  affirmative 
facts  adduced  in  evidence  to  sustain  her  ac- 
tion, aa  well  as  to  all  reasonable  inferences 
that  may  be  drawn  in  her  favor  from  such  facts. 

2.  Master  aad  servant  4^=3236(4)— Eleotrii^aa 
under  duty  to  exercise  Drdlnary  care. 

While  the  character  of  an  electric  power 
company's  business  was  haEardoua.  and  a  high 
degree  of  care  was  reqtured  in  coodacting  it, 
the  faet  did  not  lessen  the  do^  of  an  employe 
working  near  lii|^-tenuon  wires  to  exercise 
ordinary  care  for  his  own  safety.  * 

3.  Master  aad  servaot  «=>2S6(4)— Electrleiaa 
held  guilty  of  eoatribatory  aaillgeBoe. 

Electridan,  killed  by  electric  shock  when 
Iw  was  working  on  a  tower  carrying  htgh-volt- 
age  wires  becanse  the  dead  wire  which  he  had 
in  his  band  was  permitted  by  him  to  be  too 
close  to  high-tension  wires,  held  guilty  of  con- 
tributory negligence,  so  that  his  widow  could 
not  recover  therefor. 

Appeal  from  Circuit  Court,  Grundy  County; 
Li,  B.  Woods,  Judge. 

Suit  by  Ida  Egan  against  the  Trenton 
Oas  ft  Electric  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

« 

Taylor,  Chasnoff  ft  Wlllson,  of  St  Louis, 
and  A.  O.  Knight,  of  Trenton,  for  appellanL 

Piatt  Hubbell  and  Geo.  H.  Hubbell,  both 
of  Trenton,  for  respondent. 

WALKER,  J.  The  plaintiff  brought  this 
nilt  In  the  drcnlt  court  ot  Grundy  county 
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I  to  recover  damages  for  the  death  of  her  hus- 
!  band,  due  to  the  alleged  negligence  of  the  de- 
fendant  A  trial  was  had  In  September,  1917, 
resulting  In  a  verdict  tor  plaintiff  in  the  sum 
of  ¥8,000,  from  which  defendant  baa  appealed. 

The  defendant  is  a  corporation  conducting 
a  light  and  power  plant  at  the  city  of  Tren- 
ton. Samuel  Egan,  the  deceased,  had  been  In 
the  employ  of  the  defendant  as  an  electrician 
for  9  or  10  yeara  prior  to  his  death.  He  had 
assisted  In  the  building  and  construction  of 
defendant's  Bystem,  by  which  it  distributed 
electricity  to  Trmton  and  the  town  of  Lar- 
edo, some  12  or  13  miles  distant.  At  the  time 
of  the  construction  of  the  line  to  Laredo  and 
the  oonnectlou  of  same  with  defendant's  ays- 
ton,  Egan  worked  on  the  lightning  arresters 
at  defendant's  place,  his  duties  requiring  his 
presence  at  times  in  or  on  the  metal  tower 
or  elevated  steel  framework  erected  on  the 
south  wail  of  the  building  covering  and  In- 
closing the  macHInery  which  generated  the 
electric  current  distributed  by  the  defendant 
This  tower  was  about  25  feet  blgh,  and  Ita 
purpose  was  to 'afford  a  means  hy  which  the 
wires  carrying  the  electric  current  to  Tren- 
ton and  Laredo  couid  be  connected  with  the 
machinery  which  generated  the  current  in  the 
building.  Three  wires  of  very  high  voltage 
or  power  were  used  to  convey  the  current  to 
Laredo.  These  wires  entered  the  top  of  this 
tower  and  ran  down  throuf^  current  trans* 
formera  to  the  motors  v^here  the  electricity 
was  genwated.  The  surface  of  ttaeee  wires 
was  not  Insulated,  the  voltage  beli^  so  hlg^ 
that  insulation  was  deemed  useless.  At  the 
time  of  the  accident,  Egan  was  acting  under 
orders  from  the  preridait  of  the  company 
which  directed  him  to  "change  leads  enter- 
ing old  electric  plant  to  new  oil  engine 
house." 

This  order,  without  more,  is  cryptic  to  the 
casual  reader,  but  there  seems  to  have  been 
no  difficulty  In  Its  interpretation'  by  the  de- 
ceased and  his  coemploy^s.  Preparatory  to 
a  compliance  with  this  order  six  holes  had 
been  drilled  through  the  south  wall  of  the 
building  under  the  eaves  through  which  cer- 
tain wires  from  the  tower  which  stood  over 
that  portion  of  the  wall  were  to  be  conduct- 
ed. It  was  on  the  roof  of  the  building  above 
which  the  tower  stood  and  over  the  holes  In 
the  wall  that  the  accident  occurred.  At  about 
10  o'clock  In  the  forenoon  of  the  day  of  his 
death,  Egan  came  into  the  ragine  room  and 
directed  another  employe  to  cut  out  the  cur- 
rent on  the  Laredo  line.  This  was  done, 
and  It  withdrew  the  current  from  all  of  the 
wires  In  the  tower.  Egjin  and  one  Applegate 
then  went  up  Into  the  tower  and  disconnect- 
ed certain  wires,  on  which  there  was  at  the 
time  no  current,  which  were  to  be  spHced 
and  connected  In  compliance  with  the  order 
S^ven  to  them.    This  done,  Egan  returned  to 
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the  engliie  room,  and  directed  the  carrent  be 
turned  on  tjbe  Lartido  wires.  He  stood  imd 
watched  the  dial  of  the  ammeter,  or  indica- 
tor, until  It  showed  that  the  current  was  on 
at  its  full  power,  and  then  went  to  his  mid- 
day meal.  In  the  afternoon  Egan  and  Apple- 
gate  resumed  their  work  in  "changing  the 
leads."  The  latter  went  to  the  top  of  the 
tower,  having  in  his  hands  a  wire  whldi  was 
a  part  of  a  coll  lying  on  the  groimd.  He 
pulled  the  wire  over  the  end  of  the  tower,  and 
let  it  down  to  Egan,  who  was  on  the  roof  of 
the  building  immediately  orer  the  holes  that 
had  been  drilled  in  the  wall.  Wire  was  thus 
supplied  from  above  by  Applegate  to  Egan, 
who  was  passing  a  sufficient  length  through 
each  hole  to  connect  one  end  with  the  Trenton 
Fervice  wires  at  the  top  of  the  tower  and  the 
other  end  with  the  motors  in  the  building. 
The  current  was  on  in  full  force  on  the  Lar- 
edo viree,  but  not  on  the  wires  on  which  they 
were  wording.  After  Egan  and  Applegate 
had  been  thus  employed  for  some  time,  the 
latter  in  splicing  the  pieces  of  wire  to  the 
Trenton  serrice  wires  at  the  tqp  of  the  tower, 
and  the  former  in  pushing  the  other  end  of 
the  wires  through  the  holes  In  the  wall,  Bgan 
remarked  to  Applegate  that  he  would  go 
down  and  see  if  the  other  ends  of  the  wires 
were  long  enough  to  spUce  to  other  wires 
Inside  of  the  building.  £^an  went  down  to 
the  engine  room,  looked  up  at  the  ceiling 
where  the  holes  were,  and  then  returned  to 
the  roof.  When  he  returned  he  said  to  Ap^ 
piegate,  "they're  all  right,"  and  laid  down 
on  the  roof  on  his  stomach  and  got  ready  to 
poke  a  wire  through  one  of  the  holes.  While 
in  this  position  his  head  was  inside  the  lino 
of  the  framework  of  the  tower,  and  he  was 
looking  down  towards  the  eaves  so  that  he 
could  poke  the  wire  through  the  porcelain  in- 
sulator in  the  wall.  The  wire  he  bad  hold  of 
carried  no  current,  but  it  was  the  nearest  one 
of  the  loose  wires  to  the  high-voltage  Laredo 
wires.  While  Applegate  was  scraping  the 
inbulation  from  one  of  the  city  service  wires 
preparatory  to  connecting  it  with  one  of  the 
loose  wires  that  had  been  pushed  through  a 
bole  In  the  wall,  Ggan,  as  he  last  saw  him 
alive,  waa  lying  <m  bis  stomach,  trying  to 
put  the  sixth  wire  tbroogb  one  of  the  holes. 
A  moment  later  there  was  a  flash,  and  A|^le- 
gate  became  momentarily  unconsdoua.  An 
employA  In  the  oiglne  room  apprised— In 
what  manner  the  record  does  not  show — that 
something  had  occurred  on  tlie  tower,  ran  to 
the  switchboard,  and  turned  off  the  current 
from  all  of  the  wires  in  the  tower.  Egan 
was  found  lying  on  the  roof  dead,  In  the  same 
position  as  when  he  had  last  been  seen  by 
Applegate ;  be  had  the  loose  end  of  the  wire 
he  bad  been  working  with  gripped  In  bis 
hand,  which  was  badly  burned,  and  there 
was  a  burned  place  in  the  tar  roof  under  his 
body.  The  Insulation  was  burned  off  of  the 
wii»  Egan  held  In  his  hand,  and  the  wire  was 


found  adhering  to  what  had  been  one  of  the 
live  Laredo  wires.  This  connection  of  the 
loose  wire  held  by  Egan  with  the  live  wire 
was  the  cause  of  his  death. 

[1]  I.  Preliminary  to  the  discussion  of  any 
other  question  that  may  be  presented  by  this 
record,  we  are  confronted  with  two  InQulries 
of  primary  Importance  necessary  to  the  de- 
termination of  this  case,  viz.:  Was  the  de- 
ceased in  the  exercise  of  ordinary  care  for 
his  own  safety  at  the  time  he  received  the 
fatal  shock?  if  not,  did  his  failure  to  exer- 
cise such  care  directly  contribute  to  the  cause 
of  his  death?  In  seeking  a  solution  to  these 
Inquiries  the  well-established  rules  must  be 
kept  in  mind,  regulating  the  manner  In  which 
the  relevant  facts  are  to  be  considered  in  a 
case  of  this  character  and  the  conclusions 
that  are  authorized  to  be  drawn  therefrom,  to 
the  effect  that  not  only  Is  the  plaintiff  en- 
titled to  a  consideration  of  all  of  the  affirma- 
tive facts  adduced  in  evidence  to  sustain  h» 
action,  but  as  well  to  all  reasonable  infer- 
ences that  may  be  drawn  in  her  favor  from 
such  facts.  The  rule  having  thus  been  ob- 
served, a  reversal  will  not  be  authorised  un- 
less it  has  be^  shown  in  a  manner  to  satis- 
fy the  minds  of  reasonable  men  that  the  evi- 
dence conclusively  establishes  the  contribu- 
tory negligence  of  the  deceased.  The  record 
thus  reviewed,  the  hazardous  nature  of  the 
defendant's  business  and  as  a  conaequ^ce  its 
obligation  to  exercise  the  highest  degree  of 
care  to  protect  its  employ^  from  Injury  must 
be  considered  In  measuring  the  negligence  of 
the  deceased  and  the  resultant  right  of  tlie 
plaintiff  to  recover  for  his  death. 

The  deceased  had  been  continuously  in  the 
employ  of  the  defendant  for  atwut  10  years 
before  his  death.  He  had  assisted  In  the  con- 
struction of  the  system  of  the  defendant,  by 
which  electrldtr  was  generated  and  distrib- 
uted. The  deffflidant's  engineer  said  h* 
kneW  of  no  one  who  was  a  better  electrician 
than  the  deceased.  If  wires  out  on  defaid- 
ant's  lines  or  about  the  plant  got  oat  of  re- 
pair, the  deceased  fixed  them.  In  case  of 
any  electrical  tronble,  he  was  usually  called 
on  to  right  It.  He  onderstood  how  to  tn- 
crease  or  reduce  the  voltage  of  the  electri- 
cal current,  and  from  all  the  testimony  he 
seems  to  have  been  thoroughly  familiar  with 
the  plant,  and,  so  far  as  it  is  practically 
known,  the  power  and  effect  of  the  electric 
current.  Not  only  did  he  possess  sncb  knowl- 
edge as  comes  tram  experience,  but  is  saU  to 
have  kept  himself  informed  as  to  the  progress 
In  electrical  matters  by  the  frequent  read- 
ing of  publications  on  this  subject. 

When  the  Ijtredo  lines  were  bnllt  and  tho 
same  wt>re  connected  with  the  deflmdant^ 
plant,  the  deceased  assisted  In  the  worte.  be 
belped  to  build  the  tower  over  defendanra 
building  into  which  the  laredo  Unes  ran, 
and  built  the  lightning  arrester  at  Laredo, 
said  by  defendant's  witnesses  to  have  been  a 
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complicated  electrical  meduwlam.  It  will  be 
recalled  tbat  the  voltage  of  tbe  Laredo  linea 
was  22.000.  The  deceased  ran  the  Laredo 
wires  to  the  switch  which  controlled  these 
Hues ;  he  knew  how  this  switch  was  manipu- 
lated so  as  to  cut  out  the  current  and  when 
and  how  It  could  he  turned  on ;  he  was  famil- 
iar with  the  device  which  served  to  Indicate 
whether  or  not  the  Laredo  current  was  on 
and  Its  voltage;  he  assisted  In  the  connection 
of  the  wires  In  the  Laredo  switchboard  when 
the  same  were  installed. 

[2]  Familiar  as  the  deceased  must  have 
been  from  bis  long  experience  in  the  genera- 
tion and  distribution  of  electricity,  Lt  Is  not 
unreasonable  to  conclude  that  he  knew  the 
result  that  would  follow  if  one  of  the  dead 
wires  he  and  An>Iegate  were  handling  came 
In  contact  with  one  of  the  high  voltage  Lar- 
edo wires.  Having  directed  that  the  current 
be  turned  on  the  Laredo  wires  and  having 
watched  the  ammeter,  or  Indicator,  until  the 
voltage  reached  its  limit,  and  with  full 
knowledge  that  this  current  bad  not  been 
turned  off.  It  does  not  accord  with  reason  that 
the  deceased  was  not  cognizant  of  bis  dnn- 
gcr  In  attempting  to  perforoi  the  work  he 
was  engaged  In  at  the  time  of  his  death  In 
such  close  proximity  to  the  live  hlg^-power 
wires.  It  Is  true  that  the  actual  knowledge  of 
the  deceased  as  to  the  effect  on  the  human 
body  of  a  high-voltage  wire  Is  not  shown  by 
direct  testimony.  However,  all  the  facts  and 
circumstances  showing  bis  general  familiari- 
ty with  the  subject  in  other  respects  author- 
ize the  conclusion  that  he  must  have  possess- 
ed this  knowledge.  All  of  the  witnesses  who 
testified  in  regard  to  their  knowledge  of  this 
particular  phase  of  the  subject  stated  that 
they  knew  the  dangw  attending  the  handling 
of  a  live  wire  or  of  working  with  a  dead  wire 
which  might  come  In  contact  with  one  carry- 
ing a  current.  The  deceased  had  bem  em- 
ployed in  dectrical  work  much  longer  than 
either  of  these  witnesses,  except  perhaps  an 
ex-manager,  whose  testimony  was  in  full  ac- 
cord with  that  of  the  others.  Measured  by  ! 
the  weU-recognlied  rale  ot  reason  that  a  long 
connectiott  with  a  certain  line  of  duty  and  a 
varied  experience  in  its  performance  must 
afford  opportnnitlea  for  acquiring  a  thorough 
knowledge  of  same,  we  are  justified  in  the 
conclusion  that  the  deceased  knew  all  about 
this  plant,  not  only  as  to  the  nature  of  the 
duties  to  be  performed,  but  ttatir  hazardous 
character  as  welL  Thus  armed,  he  must 
have  known  that  the  handling  of  a  dead  un- 
insulated wire  within  two  <v  three  feet  of  a 
live  wire  carrying  a  current  of  22,000  volts 
was,  to  say  the  least,  extremely  hazardous. 
The  physical  facts  lend  c<»ivincing  color  to 
thta  conclusion.  There  was,  says  Applegate, 
fi  or  e  feet  of  slack  In  the  dead  wire  he  had 
booked  over  the  comer  of  the  tower,  but  did 
not  at  the  time  have  hold  of,  which  the  de- 
ceased was  handling.  It  requires  no  expert 
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llneoiap,  but  simply  one  familiar  with  the 
tacts  of  ev^day  experience,  to  determine 
that  If  this  wire,  as  stated,  was  within  2  or 
8  feet  at  the  live  wire,  tlie  danger  of  contact 
between  them  was  great.  That  this  occurred 
Is  evident  from  the  fact  that  after  the  acci- 
dent and  the  current  had  been  turned  off,  the 
slack  wire  was  found  in  contact  with  one  of 
the  wires  which  had  carried  the  high  voltage. 
Under  these  circumstances  it  cannot  be  said, 
especially  in  view  of  the  superior  linowledge 
of  the  deceased,  that  the  danger  was  to  him 
in  any  sense  a  hidden  one.  What  would 
occur  he  must  have  known,  In  the  observance 
of  that  ordinary  care  which  a  prudent  man 
is  required  to  exercise  under  like  circum- 
stances, did  occur.  To  this  rule  be  was  sub- 
ject, regardless  of  the  fact  that  he  was  work- 
ing with  an  electrical  appliance  Instead  of 
being  otherwise  employed.  While  the  char- 
acter of  the  defendant's  business  was  hazard- 
ous and  a  high  degree  of  care  was  required  In 
conducting  It.  this  did  not  lessen  the  duty  of 
the  deceased  to  exercise  ordinary  care-  In 
thus  stating  the  rule  we  have  not  taken  Into 
consideration  the  refinements  of  same  to  be 
found  in  many  legal  treatises  on  the  law  of 
electricity,  but  have  deemed  it  sufficient  to 
state  the  rule  as  declared  by  our  own  courts. 
For  example.  In  Htil  v.  Union  E.  L.  jfe  P.  Co., 
260  Mo.  43,  169  S.  W.  345,  we  held  that  an, 
electric  lineman  is  charged  with  the  knowl- 
edge of  "what  he  saw  or  by  the  exercise  of 
ordinary  care  could  have  seen  at  the  time 
and  under  the  circumstances";  and  In  Junior 
V.  Elec.  L.  &  P.  Co.,  127  Mo.  T9,  29  S.  W.  988, 
an  electric  lineman  went  up  on  a  pole  to  work 
in  a  maze  of  wires  which  were  charged  with 
electricity  and  uninsulated.  He  had  been 
provided  with  rubber  gloves  and  by  the  use 
of  them  could  have  protected  himself  against 
the  current,  but  he  foiled  to  wear  them,  and 
the  current  killed  blm.  In  the  discussion  of 
his  conduct  this  court  said: 

"It  seems  very  clear  that  this  miafortone 
befell  him  through  his  neglect  to  use  the  rubber 
gloves  provided  for  this  very  work.  He  as- 
sumed the  risk  of  bandling  these  wirea  charged 
with  electricity.  The  emplosrment  was  very 
hasardons  and  Inherently  dangerODB  In  Its  very 
natare,  but  he  midertook  It  with  tbe  knowledge 
of  its  dangers,  and  he  was  bound  to  exercise 
care  to  avoid  the  conseQUences.  The  evidence 
shows  most  conclusively  that  by  his  own  neg- 
letft  ot  tbe  means  furnished  him  by  his  employ- 
er, he  brought  hia  hands  in  contact  with  the 
wbes  and  lost  Ms  life.  It  is  greatly  to  be  re- 
gretted, but  tbe  master  is  not  liable.** 

The  Junior-Electric  Company  Case,  supra, 
was  affirmed  in  Biddlecom  v.  Nelson  Grain 
Co.,  178  S,  W.  750,  in  which  this  court  said : 

"If  deceased  (after  he  bad  been  warned 
against  touching  tbe  switches  and  bad  been 
instructed  to  use  the  pole  in  operating  the 
same)  came  to  his  death  by  touching  tbe  switch- 
es with  his  hands  in  an  attempt  to  adjust  or 
operate  them,  instead  of  using  the  long  wooden 
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pole  whicli  had  been  supplied  for  the  very  pap- 
pose of  operatiDg  the  Bwitches,  it  should  be 
held,  as  a  matter  <tf  law,  that  his  own  negli- 
gence contributed  to  his  death,  and  that  a  re- 
covery therefor  could  not  be  permitted." 

And  In  Kile  t.  L.  &  P.  Co.,  149  Mo.  App. 
354. 130  S.  W.  89,  the  rule  was  thus  stated : 

"If  plaintiff's  husband,  as  a  lineman  whose 
duty  it  was  to  work  with  defendant's  wires, 
knowing  that  the  wires  were  uninsulated  and 
cnarged  with  a  high  voltage  of  electricity, 
carelessly  came  in  contact  with  them,  then  he 
was  guilty  of  contribntory  negligence,  and  the 
defendant  Is  not  liable  for  Us  death." 

In  Shelton  v.  I*.  P.  &  I.  Co.,  258  Mo.  634, 
167  S.  W.  544,  the  deceased,  an  experienced 
UnCTian  In  the  employment  of  the  def^idant, 
was.  at  the  time  of  bis  death,  engaged  In 
Btringing  a  new  wire  on  a  pole  of  defendant 
on  which  there  were  Ave  cross-arma  and 
many  wires,  carrying  a  current  of  2,300  volts ; 
he  came  In  contact  with  one  of  these  wires 
and  was  Instantly  killed.  The  petition  al- 
leged neglect  In  permitting  the  insulation  on 
those  wires  to  become  and  remain  defective 
and  Insuffldent  The  answer  pleaded  con- 
tributory negligence,  and  alleged  that  the  de- 
ceased was  an  experienced  lineman,  and  knew 
and  assumed  the  risks  Inddent  to  his  em- 
ployment ;  It  also  alleged  It  was  the  duty  of 
tbe  deceased  to  inspect  and  keep  In  repair 
tbe  wires  at  the  point  where  be  came  In  con- 
tact with  thCTi.  Defendant's  snperintend- 
ent.  called  hy  idalntlff,  testlfled  tat  efEect  as 
follows: 

"There  was  nothing  concealed  or  hidden  from 
Mr,  Sbelton  [tbe  lineman  for  whose  death  the 

suit  had  been  brought].  Everything  was  visi- 
ble; he  could  hare  told  to  a  certainty  whether 
the  wires  were  insulated  or  not;  he  mew  their 
voltage;  he  was  provided  with  tools  In  doing 
his  work,  and  with  insulating  tape  to  use  on 
Joints  that  are  bare  In  such  places  as  that.  It 
he  discovered  a  bare  joint  on  one  of  tbe  wires 
he  could  have  gone  up  the  pole,  and  It  would 
have  been  good  practice  to  have  repaired  it.  I 
know  of  him  using  tape  on  poles  before,  some- 
where on  the  line.  I  directed  him  to  look  after 
these  places;  it  was  a  part  of  his  business  to  do 
BO.  I  got  information  as  to  the  condition  of 
the  wires,  and  the  linemen  would  look  after 
these  defects  and  report  them  t«  me;  that  was 
a  part  of  their  basiness." 

Tbe  testimony  for  tbe  plaintiff  showed  that 
the  insulation  was  off  of  the  wires  In  places 
at  or  near  tbe  pole  and  cross-arms.  This 
court  held  on  this  testimony  that  the  demur- 
rer to  plaintiff's  evidence  should  bave  been 
sustained;  that  tbe  employer  might  Impose 
upon  tbe  linMnan  tbe  duty  of  Inspecting  the 
wires,  and  that  where  the  lineman  failed  in 
the  performance  of  that  duty  and  was  in- 
jured the  master  was  not  liable. 

That  the  work  tai  which  Egan,  the  deceased, 
was  engaged  was  not  beSng  taastily  performed 
or  was  not  required  to  be  so  performed  is 


evident  from  his  conduct  Immediately  pre- 
ceding the  accident,  In  that  Just  before  he  at- 
tempted to  put  the  last  wire  through  the  hole 
in  the  wall,  and  while  he  knew  the  current 
was  on,  be  went  down  Into  the  plant  and  was 
talking  with  the  engineer.  It  was  only  neces- 
sary for  absolute  safety  that  he  either  turn 
off  the  current  or  request  tbe  engioeer  to  do 
so,  which,  aa  the  latter  testifies,  would  have 
been  done.  Time  was  afforded,  therefore, 
for  a  calm  and  d^lberate  choice  between  an 
absolutely  unsafe  and  a  perfectly  safe  way, 
and,  aa  Is  evident  fvom  tbe  result,  be  chose 
the  former. 

The  rule  of  human  conduct  applicable  in 
cases  as  at  bar  is  well  expressed  in  Doerr  r. 
St.  L.  Br.  Ass'n.  176  Mo.  S47.  75  S.  W.  600, 
where  It  la  said: 

"No  man  has  the  moral  or  legal  right  to  pnt 
his  life  or  limb  to  the  hazard  of  a  second,  un- 
less duty  and  the  exigencies  of  iiia  situation 
imperatively  demand  it  No  man  of  ordinary 
prudence  will  do  so." 

[3]  The  deceased  knew  of  his  danger,  be 
was  not  instructed  to  do  the  work  as  be  did 
It,  and  tbe  inevitable  concduslon  is  be  neg- 
lected to  take  a  reasonatde  and  soisible  pre- 
caution for  his  own  safety,  and  by  his  neglect 
be  lost  bis  life.  This,  without  more.  Is  suf- 
ficient to  show  that  the  deceased  vras  guilty 
of  neglect  aa  a  matter  of  law,  and  hence  tbe 
case  should  be  reversed.  Having  reached 
this  condusion,  it  Is  unnecessary  to  considw 
the  other  assignments  of  error. 

.Ul  concur. 


WALDMANN  v.  SKRAINKA  CONST.  CO. 
(No.  22073.) 

(Supreme  Court  of  MiBsourl,  Division  No.  1. 
July  11,  1921.  Motion  for  Rehearing  and 
Motion  to  Transfer  to  Court  in  Bane  Dented 
July  28,  1921.) 

1.  Appeal  and  error  ^1068(3, 5)— Ne  reversi- 
ble error  In  giving  sr  refnslng  lastmetloas 
where  defendaat  not  liable. 

If  defendant  eonstmcfion  etnnpany  was  not 
negligent  in  excavating  for  dtj  paving,  or  if  its 
negligence  was  not  tbe  proximate  canse  of  plain- 
tiff's injury,  or  if  plaintiff  was  guilty  of  con- 
tribntory negligence  as  a  matter  of  law,  plain- 
tiff would  have  no  case  to  submit  to  the  Jury, 
and  therefore,  defendant's  demurrer  to  tbe  evi- 
dence having  been  refused,  there  could  not  be 
reverrible  error  In  any  instructions  given  or  re- 
fosed  for  either  party,  or  in  any  action  of  the 
trial  court  complained  of  by  plaintiff  appellant. 

2.  Manlolpal  corporations  (^805(1)— Traveler 
nay  not  go  forward  relying  on  preeumptlei 
that  street  or  sMewalk  Is  In  good  condition  If 
ha  knows  It  It  m%  birt  must  exercise  his 
faculties  to  dlaoover  dangers. 

A  traveler  on  a  pnblic  street  or  sidewalk 
may  ordinarily  presume  that  the  way  is  dear 
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And  in  good  condition,  bnt,  if  be  knows  tbat  it     SSLMJL,  C.  I.  Salt  for  personal  Injuries. 


is  torn  np  or  obstructed  by  public  work,  he  can 
not  go  forward  relyiog  on  8(icty>resumpt1oa,  but 
must  ezerciflc  his  fsculties  to  oiscover  tbe  dan- 
gers, and,  if  he  fails  to  do  bo,  and  is  injured 
thereby,  he  cannot  recover,  thouch  the  pabUc 
authorities  or  contractor  may  have  been  negU> 
gent. 

8.  Evidenoe  «=»S88— Testimony  held  ooetrary 
to  pbysleat  fasts. 

Physical  facts  testified  to  by  plaintiff,  who 
was  injured  whUe  croBsing  a  street  excavated 
for  paving,  and  by  her  maid,  held  to  nullify 
plaintiff's  evidence  to  the  effect  tbat  it  was  so 
dark  she  could  not  see  to  step  out  of  the  excava* 
tion. 

4.  Menidpal  oorporatloes  ®s>8l9(7)  —  Testi- 
mony held  to  show  plalntllPa  ■esllfleece  ie 

orosslng  excavated  street. 

Plaintiff's  teatimony  in  an  action  for  injn- 
ries  sustained  while  crossing  a  street  excavated 
for  paving  held  to  show  that  she  was  guilty  of 
such  contributory  negligence  as  prevented  her 
having  any  case  for  the  jury. 

5.  Municipal  corporations  is=»805 (3) —Plaintiff 
held  negllsent  !■  crosslafl  street  excavated 
for  paving. 

Where  plaintiff  walked  across  a  street  ex- 
cavated for  paving  without  being  especially  care- 
fol,  in  nearly  absolute  darkness,  and  did  not  feel 
her  way  when  she  came  to  the  other  side  of  the 
street  and  attempted  to  step  op  onto  the  side- 
walk, as  an  ordinarily  careful  person  would  have 
done,  she  was  guilty  of  contributory  negligence. 

6.  Monloliwl  oorperatlons  «=3805 (3)— Plaintiff 
orosslsfl  street  meavatsd  far  pavlag  whMi 
eke  k«ew  was  naflnbhed  boead  to  leak  eat 
far  riaagars. 

Where  ndaintM  in  crossing  a  street  exca- 
vated for  paving,  knew  that  the  work  was  nn- 
flnished,  and  a  red  light  also  warned  her  to 
look  ont  for  dangers,  she  was  put  on  notice 
and  bound  to  look  out  and  anticipate  dangers 
connected  with  the  work,  which  include  stum- 
bling or  tripping  on  the  exposed  edge  of  the 
sidewslk,  which  she  knew  she  would  have  to 
encounter  and  step  over  in  crossing  the  excava- 
tion. 

7.  Municipal  corporations  (®=802  —  Plaintiff 
guilty  of  negligence  In  orosslng  exoavated 
street  oanaot  recover  for  injuries. 

Where,  if  plaintiff  in  crossing  a  street  ex> 
cavated  for  paving  had  exercised  anything  like* 
the  care  which  with  her  admitted  knowledge  of 
the  situation  the  law  demanded  iA  her,  she 
never  would  liave  been  injured,  she  cannot  re- 
oorer  for  tiie  injnries  snstained. 

Appeal  flrom  St.  Lonla  Circuit  Oourt; 
Ftatik  Landwehr,  Judge. 

Suit  by  Carrie  Waldmann  against  the 
Skrainka  Construction  Company.  Judgment 
for  defendant,  and  plalntifC  appeals.  Af- 
firmed. 

Sale  &  Fr^,  ot  St.  L0UI9.  for  appellant 
M.  U.  Harden  and  John  P.  Griffin,  both  of 
St  Louis;  for  nqrandent 


The  substantial  facta  are:  The  defendant 
contracted  with  the  city  of  St.  Louis  to  pave 
and  for  that  purpose  to  take  out  the  neces- 
sary subgrade  of  an  alley  between  Wells  and 
Ridge  avenues  in  said  city,  and  whidi  Inter- 
sected or  opened.  Into  Hamilton  avenue  on 
the  west  side  of  and  terminated  at  said 
Hamilton  avenue.  Hamilton  avenue  ran 
north  and  south,  and  said  alley  east  and  west, 
thus  entering  Hamitton  avenue  at  right 
angles.  Prior  to  the  commencement  of  tbe 
work  by  defendant,  the  granitoid  sidewalk 
on  the  west  side  of  Hamilt<Hi  avenue  was  con- 
tinuous between  Wells  and  Kidge  avenues, 
and  ran  across  the  mouth  of  the  alley.  The 
defendant's  work  contemplated  grading  and 
paving  the  entrance  Into  the  alley  from  tbe 
west  side  of  Hamilton  avenue  so  that  teams 
and  vehicles  would  have  egress  and  ingress 
to  and  from  the  alley  into  said  avenue.  This 
required  the  cutting  away  and  rmoval  of  the 
sidewalk  and  curb,  where  they  crossed  the 
mouth  of  the  alley,  and  the  excavating  of 
the  subgrade  of  the  approach,  which  work 
had  been  completed  at  the  time  plaintiff  was 
Injured,  to  wit,  on  the  night  of  July  7,  191& 
The  excavation  thus  made  was  10  intdiea  deep 
— that  Is,  10  inches  below  the  snxface  of  the 
granttoid-  sidewalk— 16  feet  wide,  the  width 
of  the  aller,  and  about  12  to  15  feet  long,  the 
distance  from  the  curb  to  the  property  line. 
The  granitoid  sidewalk  was  cut  across,  east 
and  west,  along  the  Hoe  of  the  excavation, 
and  its  edges  were  left  exposed  and  were  part 
of  the  -north  and  south  sides  of  the  excava- 
tion. The  plaintiff,  a  married  lady  of  mature 
years,  living  in  the  neighborhood,  passed  over 
the  excavation  in  safety  without  difficulty  in 
walking  north  on  the  sidewalk.  Just  before 
dark,  on  the  evening  of  her  injury,  In  going 
to  a  picture  show.  After  the  picture  show, 
she  started  to  return  to  her  home  tbe  same 
route,  going  south  on  the  same  sidewalk,  ac- 
companied by  her  maid,  whom  she  had  met 
at  the  show.  This  was  about  10  o'dock  at 
night.  When  they  reached  the  excavation, 
the  maid,  walking  just  In  front  of  plaintiff, 
crossed  over  la  safety.  The  plaintiff,  fol- 
lowing immediately  behind,  stepped  down 
into  the  excavation  and  walked  across  It  to 
the  sondi  sld^  without  any  difficulty.  But, 
as  she  undertook  to  step  np  the  10-lnch  rise 
on  the  south  side,  her  foot  caught,  she  says, 
on  a  projection  frran  the  edge  of  the  granitoid 
walk,  and  she  was  thrown  to  tbe  iddewalk 
and  Injured.  There  was  no  fence  around  or 
about  the  work.  There  was  one  red  ll^t  In 
the  center  of  the  excavation  near  the  curb 
line.  The  granit<dd  walk  was  six  feet  wide, 
and  there  was  an  unpaved  parkway  about  4 
or  S  feet  vrlde  between  the  north  Hue  of  the 
walk  and  the  curb.  There  was  no  other  light 
or  lantent  on  the  work. 
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The  petition  diarged  that,  as  plaintiff  was 
stepping  up  on  the  south  side  of  said  excava- 
tion, due  to  defendant's  negligence,  as  spect- 
Qed  In  the  petition,  she  fell  on  the  hard 
granitoid  sidewalk  and  was  Injured.  There 
were  12  specifications  of  negligence  in  the 
petition:  (1)  and  (2)  That  In  cutting  the 
granitoid  sidewalk  the  defendant  left  the 
edge  thereof  in  a  rough  and  Jagged  condition, 
which  rendered  said  slde^talk  dangerous  to 
pedestrians;  (3)  and  (4)  that  It  was  dark 
at  the  time  plaintiff  was  injured,  and  defend- 
ant negligently  failed  to  provide  adequate 
light,  that  the  one  lantern  which  defendant 
had  provided  was  burning  very  low  and  had 
bricks  around  it,  and  that  thereby  plaintiff 
could  not  see  her  way ;  <5)  that  said  excava- 
tion rendered  said  sidewalk  dangerous  to  pe- 
destrians at  night ;  (6)  and  (7)  that  defendant 
failed  to  provide  an  adequate  covering  for  or 
temporary  walk  across  said  excavation;  <8), 
<9),  and  (10)  that  defendant  failed  to  warn 
pedestrians  of  thetr  danger,  failed  to  provide 
a  watchman  at  said  excavation,  and  failed 
to  provide  a  proper  step  from  the  base  there- 
of to  the  granitoid  sidewalk,  so  that  pedes- 
trians could  step  with  greater  safety  to  the 
sidewalk  tberefrcmi;  (11)  and  (12)  that  de- 
fendant failed  to  fence  ott  said  excavation 
with  a  substantial  fence,  and  that  the  revised 
ordinances  of  said  <Aty  required  It  to  be 
fraced  with  such  a  fence  not  leas  than  3  feet 
high  and  two  red  lights  securely  and  con- 
spicuously posted  on  or  near  said  ^cavatioii. 

Besides  a  general  denial,  the  ^wer  plead- 
ed contrlbntory  negllgraice. 

Substantially  all  of  the  plaintiff's  witnesses 
testified  that  there  waa  a  red  li^t  in  the 
center  of  the  excavation  about  the  curb  line. 
This  red  Ught  had  some  bricks  uound  it, 
wbleb  one  of  plaintiff's  witnesses  said  was 
usual  to  Iceep  the  lamp  from  being  over- 
turned.  There  was  no  other  lifght  and  no 
fence  or  guard  around  the  work. 

Touching  the  condition  of  the  excavation, 
and  especially  the  edge  of  the  granitoid  side- 
walk on  the  south  side,  two  witnesses  who 
were  dty  employees  and  inspectors  on  the 
job,  and  one  dvil  «igineer,  testified  for 
plaintiff,  in  substance,  as  follows:  That  one 
oomer  of  the  granitoid  walk — the  comer 
nearest  the  street— was  broken  off  in  a  semi- 
circular form,  and  about  7  Inches  across ; 
that  the  edge  of  the  sidewalk  was  cut  off 
reasonably  strai^^ht  except  at  this  comer 
where  It  was  broken.  One  of  them  said  that 
it  was  as  straight  as  you  could  break  con- 
Crete.  It  was  chipped  a  little,  but  not  very 
much.  It  was  cut  Just  as  evenly  as  It  was 
possible  to  cut  out  concrete.  Unless  you  hit 
an  expansion  Joint  and  have  to  cut  through 
the  center  of  the  slab,  you  will  have  a  ragged 
edge.  It  was  a  very  good  Job.  It  was  as 
good  as  you  could  get  in  concrete  It  was 
kind  of  like  a  saw  tooth.  The  civil  engineer 
saw  the  work  after  tt  was  completed,  but  he 


could  see  the  line  where  the  sidewalk  had 
been  cut.  It  was  a  saw-tooth  edge.  The 
irregularities  o9  projections  were  from  one- 
eighth  to  three-eighths  of  an  Inch  in  length ; 
could  not  say  how  far  apart  they  were. 

A  lay  witness  who  saw  the  work  the  next 
morning  testified  for  plaintiff:  That  the  edge 
of  the  sidewalk  on  the  south  side  of  the  al- 
ley was  not  finished  at  alt,  kind  ct  sawed ; 
that  a  corner  ot  the  walk  towards  the  street 
was  broken  off ;  that  he  ran  across  the  street 
the  night  before  when  plaintiff  was  injured, 
and  saw  her  lying  on  the  sidewalk  on  the 
south  side  of  the  excavation,  near  this  broken 
piece,  He  did  not  describe  the  extent  of 
the  broken  piece  or  size  of  the  projections 
whldi  made  it  "kind  <rf  sawed." 

The  plaintiff's  maid  testified  fbr  plaintiff: 
That  she  walked  In  front  of  plaintiff,  crc»sed 
the  excavation  all  right  herself,  but  plaintiff 
did  not  get  up  and  out  of  the  excavation  on 
the  south  side;  that  plaintiff  fell  while  at- 
tempting to  do  so,  and  the  witness  turned 
around,  and  plaintiff  was  lying  over  to  the 
east  side  of  the  sidewalk  with  her  legs  hang- 
ing down  in  the  alley.  Her  1^  was  on  a 
broken  thing.  Witness  felt  of  a  piece  of 
broken-off  sidewalk.  It  was  kind  of  pointed ; 
it  would  stick  in  your  hands  when  you  would 
touch  it.  After  plaintlfl  fell,  witness  felt  of 
this  sidewalk,  and  plaintifl*s  foot  at  Uw  time 
was  on  top  of  the  projection.  Both  the  maid 
and  the  said  lay  witness  nuucked  a  point  on  a 
photograph  in  evidence  right  over  the  broken- 
off  oomer  as  the  place  they  say  plaintiff's 
foot  was  when  tbey  first  saw  her  after  the 
accident. 

Plaltttltr  testified  in  her  own  b^uOf  stib- 
stantlally  as  follows: 

She  crossed  the  alley  going  to  the  picture 
show  in  safety.  She  went  there  alone  and  came 
back  with  her  maid;  walked  back  on  the  same 
side  of  HamOton  Avenue.  She  came  to  thia 
alley,  stepped  down  Into  It,  and  crossed  over  to 
the  south  Bide.  "When  I  got  to  the  other 
(south)  Bide,  aa  I  wanted  to  step  my  foot 
Caught  on  a  piece  of  sharp  point  of  the  con- 
crete, and  I  fell  forward.  There  wag  a  red 
light  there  near  the  street.  There  were  brlAs 
around  iL  It  was  low  down  In  the  ground.  Yon 
couldn't  hardly  see  it;  conld  not  see  where  to 
etep  down  from  the  north  side  into  the  alley. 
It  was  dark.  It  waa  awfully  daj^  t^ere.  My 
foot  caught,  and  I  fell  as  I  went  to  step  oat 
on  the  souUi  side  of  the  alley.  It  was  Sundv 
night,  about  10:30.  The  maid  was  right  in 
front  of  me.  It  was  near  th«  street  where  I 
fell.  Just  as  I  stepped  off- there  waa  a  aliup 
point  sticking  out  and  it  threw  me  over." 

On  cross-examination  she  said : 

"It  was  not  quite  dark  when  I  went  to  the 
picture  ehow.  I  could  see  that  the  alley  was 
being  constructed  when  I  got  there.  1  stepped 
down  into  the  alley,  walked  across  it  and  then 
stepped  up  on  the  sidewalk  on  the  north  side 
going  to  the  theater.  Come  back  the  same  way. 
Stepped  dtfwn  from  the  sidewalk,  eom^  bai^ 
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Into  tbe  alley  from  the  north  ride.  Had  no  Sit- 
ficultr;  stepped  down  there  all  right.  Q.  Ton 
could  see  that  yon  had  arrived  at  that  alley? 
A.  No,  sir;  it  was  dark;  I  could  hardly  aee. 
Of  course.  I  knew  the  alley  wak  there,  and 
stepped  down  Into  it  from  the  north  aide,  with- 
out fallinf  or  missing  my  footing  at  all.  and 
walked  eafdy  seroas  to  the  south  side.  X  feU 
when  T  went  to  step  up  from  the  alley  to  tbe 
sidewalk  on  tbe  south  side.  My  maid  wfla 
walking  in  front  of  me.  She  stepped  np  on  tlie 
sidewalk  on  tbe  sooth  side  of  the  alley  in  front 
of  me.  She  was  on  the  sidewalk  on  the  aonth 
side,  when  I  fell.  Did  not  see  tbe  lamp.  When 
I  fell  it  was  back  of  me.  Don't  ramember  whan 
I  first  saw  the  lamp.  I  know  it  was  there.  I 
believe  I  saw  it  when  I  went  over.  It  was  in 
the  middle  of  the  alley.  It  was  dark.  It  was 
not  light  enough  to  see  the  light  I  don't  be- 
liere  I  did  see  it  there.  I  believe  it  was  about 
the  middle  of  the  alley.  I  saw  tbe  bricks 
aronnd  it  when  I  went  I  knew,  when  I  came 
back,  that  I  would  have  to  step  down  in  the 
alley  to  walk  across  it  and  knew  I  would  have 
to  step  up  at  the  south  side  onto  tbe  sidewalk. 
I  knew  that  as  I  waa  walking  across  the  alley. 
As  I  stepped  np  at  the  sooth  side  jost  imme- 
diately before  I  fell,  one  of  these  projectione 
atmdk  me  wbmt  the  instep.  Q.  Did  yon  not 
strike  any  part  of  the  sidewalk  with  yonr  toe? 
A.  It  ttraA  me  here.  I  know  I  struck  my 
foot  right  here,  and  I  feU  over.  Q.  Is  that 
what  yon  call  the  instep?  A.  Yes,  sir.  I  did 
not  see  the  part  of  the  sidewalk  that  struck  my 
instep.  I  felt  it  I  did  not  see  it  It  was  dark. 
Just  felt  it  It  was  one  -sharp -pointed  object 
that  atruck  my  instep.  I  did  not  see  it  at  alL 
I  couldn't  tell  anything  about  how  far  it  v 
tended  oat  from  the  atdawalk.  I  fdl  forward. 
I  nerw  did  get  my  foot  up  aa  high  as  the  side- 
walk, the  top  side  of  the  sidewalk.  It  caught 
right  here  on  the  sharp  point  a^d  I  couldn't. 
The  light  I  saw  was  red.  I  did  not  see  the 
Kidewalk,  as  I  was  about  to  step  op  to  it  on 
the  south  side.  It  was  so  dark  I  could  not 
nee  where  the  sidewalk  was.  Could  not  see  any 
part  of  the  sidewalk,  becaose  I  fell  so  quick. 
It  was  light  and  shadow  there.  Did  not  put 
my  foot  up  on  the  sidewalk  at  the  south  side, 
beeanae  my  foot  got  caught  on  the  piece  of 
granitoid  stickily  out  Did  not  step  up  on  the 
granitoid,  and  then  slip  off;  I  cooldo't;  my 
foot  got  caught.  There  waa  no  part  of  the  side- 
walk broke  under  me.  The  point  stuck  in  my 
foot,  and  I  fell  over.  Don't  remember  whether 
any  other  part  of  my  foot  went  under  the  side- 
walk. All  I  know  about  what  happened  is  thia 
point  sticking  in  my  foot  and  I  fell  oyer.  Q. 
About  your  instep?   A.  Yes,  sir." 

Plaintiff  also  introduced  in  evid«ice  sec- 
tion 1139  of  the  Revised  Code  of  the  Oity  of 
St.  Loais,  which  was  as  follows: 

"Exrarations  in  Streets—To  he  Fenced,  etc. 
— Obstructions— Red  Light— Every  person  who 
shall  cause  to  be  made  any  excavation  in  or 
adjoining  any  public  street,  alley,  highway  or 
public  place  shall  cause  tbe  same  to  be  fepced 
in  with  a  aubstantial  fence  not  less  Uian  three 
feet  high,  and  so  placed  as  to  prevent  persons, 
animals  or  vehicles  from  falling  into  said  ex- 
cavations; and  every  person  making  or  caus- 
ing to  be  nude  any  audi  excavationa,  and  erery 


peraon  who  shall  occnpy  or  cause  to  be  occupied 
any  portion  of  any  public  street  alley,  high- 
way, or  public  place  with  building  materials  or 
any  obstruction  aball  cause  one  red  light  to  be 
secordy  and  conspicuously  posted  on  or  near 
soch  excavation,  building  material  or  obstruc- 
tion; provided,  such  obstruction  does  not  ex- 
tend more'  than  ten  feet  in  length,  and  if  over 
ten  feet  and  lees  than  fifty  feet,  two  red  lights, 
one  at  each  end,  shall  be  placed,  and  one  addi- 
tional light  for  each  additional  fifty  feet  or  part 
thereto,  and  shall  keep  snch  Ughts  bnming  dar- 
ing tbe  entire  night" 

Defendant's  evidence  tended  to  show  ttiat 
tbe  work  wu  done  by  a  raboontractor  nndw 
tbe  d^endants  directions,  but  this  defaise 
was  not  Insdsted  on  or  snbmittied  in  the  In- 
structions given  for  defendant. 

At  the  cidse  of  all  tbe  evidence,  tbe  defend- 
ant offered  a  d^nrrer  to  the  testimony, 
whicb  the  court  refused.  The  court  gave 
six  InstructlonB  for  the  plaintiff.  In  her  In- 
structions tbe  plaintiff  only  submitted  three 
grounds  of  negUgoice  charged  In  the  peti- 
tion: First,  that  tlie  defendant  negligently 
left  tbe  -e^^e  of  the  granitoid  sidewalk  wlfh 
jagged  pieces  sticking  out  of  the  same ;  sec- 
ond, negligently  failed  to  post  a  red  light  on 
either  side  of  said  excavation;  third,  neg- 
ligently failed  to  cover,  guard,  or  fence  said 
excavation. 

The  court  also  gave  a  number  of  instruc- 
tions for  the  defendant,  as  to  some  of  which 
the  plaintiff  assigns  error.  . 

The  court  also  permitted  tbe  defendant  to 
ask  the  plaintiff's  maid  whether  she  did  not 
testify,  in  a  deposition  which  she  gave,  to 
the  ^ect  that  the  plaintiff  fell  about  the 
center  of  tbQ  walk.  But  in  view  of  the  con- 
clusion we  have  reached,  it  is  not  necessary 
to  set  out  any  more  of  the  details  of  the  trial 
than  we  have  already  done. 

Tbe  Jury  found  a  verdict  for  the  defendant 
PlaiutifC  appealed  the  case  to  this  court. 

[1]  II.  If  defendant  was  not  guilty  of  neg- 
ligence, or  if  its  negligence  was  not  the  prox- 
imate cause  of  the  plaintiff's  Injury,  or  If 
the  plaintiff  hers^  was  guilty  of  contributo- 
ry negligence  aa  a  matter  of  law,  she  would 
have  no  case  to  submit  to  the  Jury,  and 
therefore  (the  defendant  having  asked  a 
demurrer  to  the  evidence,  which  was  refus- 
ed) there  could  be  no  reversible  error  in 
any  instructions  given  or  refused  for  either 
party,  or  in  any  action  of  the  trial  court 
complained  of  by  the  appellant.  Bradley  v, 
Forbes  Tea  Co.,  213  Mo.  320,  111  S.  W.  019; 
Tniiiier  v.  Mining  Co.,  243  Mo.  359,  loc.  cit 
371,  148  8.  W.  70,  Ann.  Caa  1913C,  949; 
Shlnn  V.  Railroad,  248  Mo.  173,  154  S.  W. 
103;  Shelton  v.  Light  Co.,  258  Mo.  loc.  dt. 
541,  1G7  S.  W.  544;  Boesel  v.  Wells  Fargo 
Ex.  Co.,  2G0  Mo.  463,  169  S.  W.  110;  and  oth- 
er cases  cited  by  teamed  counsel  for  respond- 
ent. 

[2]  nr.  It  Is  the  setUed  law  In  this  state 
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that,  wUIe  ft  traveler  on  a  public  street  or 
sidewalk  may  ordinarily  presume  that  the 
way  la  ckear  and  in  good  otmditlon,  still,  U 
the  traveler  knows  that  the  sidewalk  or 
street  b^ng  nsed  by  blm  Is  torn  op  or  ob* 
stTucted  by  public  work  being  done  therein, 
he  cannot  go  forward,  raying  on  the  pr^ 
sumption  that  the  way  Is  clear,  but  must 
exercise  his  faculties  to  see  and  discover  the 
dangers  that  he  may  encounter  from  such 
obstructing  public  work,  and  If  he  fails  to 
do  BO,  and  is  injured  thereby,  he  cannot  re- 
cover, 00  the  ground  that  he  himself  is  guilty 
of  contributory  negligence,  although  the  pub- 
lic authorities  or  the  contractor  doing  the 
work  may  also  have  been  guilty  of  negli- 
gence. Welch  v.  McGowan,  262  Mo.  709,  172 
S.  W.  18;  Wheat  v.  City  of  St.  I^uLs,  179 
Mo.  672,  78  S.  W.  790,  64  L.  B.  A.  292;  Ryan 
V.  Kansas  City,  232  Mo.  471,  134  S.  W.  566. 
985;  Craine  v.  Met.  St.  Ry.  Co.,  246  Mo.  393, 
152  S.  W.  24;  Woodson  v.  Met  St.  tly.  Co.. 
224  Mo.  6S5,  123  S.  W.  820,  30  I*  R.  A.  (N, 
S.)  931,  20  Ann.  Cas.  1039;  Kaiser  v.  St.  Lou- 
Is,  185  Mo.  366,  84  S.  W.  19;  Brady  v.  St. 
Joseph,  167  Mo.  App.  425,  151  S.  W.  234; 
Cohn  V.  Kansas  City.  108  Mo.  887,  18  a  W. 
973. 

In  Wheat  v.  (Sty  of  St.  Louis,  179  Mo.', 
supra,  the  plflintiff  was  Injured  by  driving 
over  a  pile  of  earth  surrounding  a  manhole 
which  projected  several  feet  above  the  sur- 
face of  the  street.  The  condition  had  existed 
for  a  year,  and  he  was  perfectly  familiar 
with  It.  Held,  although  the  city  wag  guilty 
of  negligence  by  permitting  the  obstruction, 
plaintiff  was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  In  not  avoiding  It. 
In  that  case.  It  was  a  dark,  foggy  morning, 
but  It  was  liffht  enough  to  see  the  obstruc- 
tion had  plaintiff  looked  with  rpasonaMe 
rare.  The  court  said  (179  Mo.  579.  78  S.  W. 
792,  64  L.  R.  A.  292) : 

"The  plaintiff  in  this  case  knew  of  the  ob- 
Btmction  in  the  street,  and  knew  that  by  the  ex- 
ercise of  ordinary  care  he  could  avoid  ntrik- 
Ing  it  while  traveling  along  the  street.  His  act 
in  fitriklnjr  it  wns.  therefore,  pci-  »r  rontriljutory 
ne(tH([enee.  [Citing  many  eases.l  •  •  •  In 
Cowie  V.  Seattle.  4  Mon.  Corp.  Cas.  417.  the 
Supreme  Court  of  WashinRton  held  that  'a  per- 
son who  was  perfectly  familiar  with  the  condi- 
tion of  a  sidewalk  in  which  a  defect  exists  has 
no  right,  while  Dsinii  it  to  act  on  the  ordinary 
presumption  that  it  is  in  good  condition.*  •  •  • 

"While  the  city  owes  the  citizen  the  dnty  to 
keep  the  highways  renRonably  safe  for  per- 
sons to  pass  over,  the  citizen  owes  the  city  the 
duty  to  aae  his  Ood-given  sensps.  and  not  to 
run  into  obBtroctions  that  he  ia  familiar  with 
or  which  by  the  exercise  of  ordinary  care  he 
could  discover  and  easily  avoid."  (Italics  ours.) 
179  Mo.  582,  78  a  W.  792.  64  L.  R.  A.  292. 

In  Welch  T.  McGowan,  262  Mo.  709,  172 
S.  W.  18,  the  plaintiff  was,  driving  on  Thir- 
teenth street  in  Kansas  City.  The  defendant 
had  dug  a  ditch  on  the  south  part  of  the 


roadway,  and  had  laid  a  string  of  gas  pipe 
along  the  ditch,  preparatory  to  laying  the 
pipe  tliereln.  The  plaintlfra  witnesses  testi- 
fied  tlut  one  of  the  gas  idpes  projected  out 
from  one  i6  six  feet  In  the  portion  of  the 
roadway  left  open  for  travel  norOi  of  the 
general  line  of  the  work  and  the  other  pipes. 
The  front  wheel  of  the  plalntlfTs  buggy 
struck  this  pipe  and  threw  plaintiff  out  and 
seriously  Injured  him.  This  court  held  that 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  in  falling  to  dis- 
cover and  avoid  the  pipe,  and  could  not  re- 
cover, although  defendant  may  have  been 
guilty  of  negligence  in  allowing  the  pipe  to 
project  out  into  the  street.  The  court  said 
(262  Mo.  719,  172  S.  W.  20): 

"The  accident  occurred  in  daylight  and  plain- 
tiffs eyesight  was  not  impaired.  The  gaa  pipe 
which  he  struck  was  lying  on  comparatively 
Ipvel  ground,  and  had  he  exercised  the  diligence 
which  the  law  and  ordinary  prudence  calls  for 
under  the  drcpmstanees  he  would  have  seen 
the  pipe  in  ample  time  to  have  driven  around 
it 

"We  have  not  been  able  to  find  any  case 

where  the  facts  were  precisely  the  same  as  in 
this  one,  hot  the  following  decialons  annoance 
the  rule  that  when  one  traveling  along  a  public 
street  sees  or  oikwidM  r«oetve»  aotwU  notice, 
that  »u6h  atreet  ia  out  of  repnir  or  torn  up,  he 
must  look  for  obttructiont  and  oiJitr  dangen 
and  avoid  them  if  he  can  do  so  by  exercisinB 
ordinary  care.  Phelun  v.  Paving  Co.,  227  Mo. 
666,  loc.  dt  705.  706 ;  Nessier  v.  IXtrasewTedc- 
in»  Go.,  166  App.  IHv.  (N.  T.)  848. 86D;  Nolan 
V.  King.  97  ff.  T.  B89.  loc.  cit  571,  8T2;  Dis- 
trict of  Colombia  v.  Monlton,  182  TT.  S.  670. 
The  aame  rule  seems  to  apply  where  a  person 
traveling  any  public  highway  has  actual  knowl- 
edge of  ao  obntrurtion  therein.  Wheat  v.  City 
of  St.  T»ui8.  179  Mo.  672.  64  L.  R.  A.  292." 

In  the  Welch  Case  the  plaintiff  testified 
he  did  not  see  the  gas  pipe  he  struck,  but  he 
admitted  that  he  knew  that  the  street  was 
cat  open  for  the  purpose  of  burying  a  pipe 
or  making  some  other  change  therein.  In 
\  view  of  this  fact,  the  court  said  on  page  718 
of  262  Mo.,  on  page  20  of  172  S.  W. : 

"With  fthisl  the  actual  knowledge  on  the  part 
of  nlftJntiff.  it  waa  h\9  dnty  to  keep  a  diligent 
lookout  for  f^bstnirtimiR  ^nhicli  miffit  he  tem- 
pnrarlly  in  the  strfet  by  reason  of  the  work 
thnt  wns  being  d.>ne  therein,  and  to  antioipattr 
noises  which  might  frighten  a  team.  •  •  • 
If  it  Is  true  that  defendants  were  negllgmt  In 
allowing  one  end  of  the  gas  pipe  to  protrude  Id- 

j  to  that  part  of  the  street  left  open  for  travel, 
this  did  not  relieve  plaintiff  of  the  dnty  of  keep- 

I  ing  a  lookout  for  temporary  obstructions  after 
he  observed  that  the  street  was  torn  up,  or  par- 
tially torn  up ;  so  we  find  that  the  plaintifTs  in- 
jury was  the  direct  result  of  his  own  careless- 
ness in  failing  to  look  where  he  was  driving." 

In  Robinson  v.  Kansas  City,  181  S.  W. 
1004,  where  the  plaintiff  was  Injured  by  fall- 
ing into  an  excavation  In  the  street  at  night, 
of  which  she  liad  no  previona  knowledge,. 
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and  It  was  bo  dark  she  could  not  eee,  the  than  to  step  up  and  ovt  of  It  after  she  bad 


court  In  banc,  while  holding  that  the  abore 
cases  did  not  apply  in  that  case,  affirmed  the. 
doctrine  laid  down  in  said  cases,  which  It 
annoiinced  aa  followa  (181  8.  W.  lOOS-1008): 

"The  doctrine  annoiiaced  in  these  cases,  about 
wbicb  there  is  no  controversy,  except  aa  to  its 
applicntion  here,  is  that,  if  a  pedestrian  with 
knowledge  of  a  defect  or  obstruction  in  a  street 
or  sidewalk  uses  same  and  is  thereby  injured, 
he  is  guUty  of  such  contribntory  negligence  as 
to  preclude  recovery. 

"Tlie  facts  in  the  cases  dted  by  defendants 
are  not  parallel  with  tlioee  in  the  case  at  bar. 
There  the  injuries  oraudalned  of  were  reoaiT«d 
in  the  daytime.  Here  they  were  at  nifcht,  and 
so  great  was  the  darkneas  that  plaintiff  could 
not  see  her  husband,  who  preceded  her  but  a 
few  steps  on  their  way  homeward.  The  dark- 
ness was  due,  so  far  as  the  city  wag  concerned, 
to  1(8  negligence  in  not  keeping  the  arc  light 
burning  at  the  intersection  of  the  streets,  and, 
so  far  as  the  Parker-Washington  Company  was 
concerned.  In  its  failure  to  erect  a  barrier  and 
to  keep  warning  lights  at  tbe  pdnt  where  the 
excavation  had  been  made. 

"nere,  in  each  of  the  cases  cited,  evidence 
of  the  plaintiffs  knowledge  of  the  defect  or  ob- 
■tmetion  wss  shown.  Here  the  only  eridentie 
was  that  plaintiff  could  not  see  the  intersection 
of  the  streets  in  question  from  her  home,  and, 
not  having  been  to  Lauderdale's  store  since 
the  grading  began  until  the  night  of  the  acci- 
dent, did  %ot  know  the  tocatUm  of  iho  emeavor 
tioiir   atalies  onn.) 

[S]  In  tbe  case  at  bar  the  plaintiff  was 
-  fiimlltar  with  the  excaTatlon,  having  seen  it 
before  dark  In  passing  oyer  it  a  few  hours 
before  her  injury;  knew  how  deep  and  wide 
It  was,  how  far  she  would  have  to  step  down 
and  step  up  to  cross  it,  and  that  "the  alley 
was  being  constructed";  that  la,  she  knew 
the  work  was  onfinished.  She  must  also 
have  seen  that  the  edges  of  the  concrete  walk 
were  In  the  sides  of  the  excavation,  and  she 
aays  she  did  see  the  red  light  on  the  work 
when  she  crossed  over  going  to  the  theater. 
The  fact  that  it  was  dark  when  she  return- 
ed made  It  all  the  more  Incumbent  on  her 
to  look  out  for  dangers  and  difficulties  in 
passing  over  ttils  unfinished  and  temporary 
crossing,  which  she  knew  was  not  In  a  com- 
pleted condition,  fitted  for  ordinary  or  per- 
manent use  by  pedestrians.  But,  while  she 
says  It  was  dark  at  the  time  she  returned, 
and  was  injured, 'yet  her  evidence  shows  that 
it  was  not  so  dark  but  that  she  knew  when 
she  reached  the  work  and  could  see  well 
enough  to  step  down  and  walk  across  It 
without  any  difficulty  or  assistance  from  her 
maid,  wbo  Immediately  preceded  her  and 
i^rossed  completely  over  without  Injury  or 
(rouble.  If  BO,  it  must  have  been  light 
enough  for  the  plaintiff  to  step  out  of  the 
cut  without  Injury  by  the  exercise  of  due 
care,  because,  if  any  difference,  It  required 
more  light  tor  her  to  discover  the  excavation 
and  to  step  down  and  Into  and  across  it 


discovered  it  and  knew  she  was  in  It.  The 
physical  facts  thus  testified  to  by  plaintiff 
and  her  maid  nullify  her  evidence  to  the  ef- 
fect that  It  was  so  dark  that  she  could  not 
see  to  step  out  of  the  excavation. 

[4]  We  therefore  hold  that  plaintiff's  own 
testimony  shows  that  she  was  gnil(7  ot  anch 
contributory  negligence  aa  prevented  her  hav- 
ing any  case  for  the  jury. 

IV.  But  let  US  Bsanme  it  was  as  dark  as 
plaintiff  says  It  was. 

In  Diamond  v.  Kansas  City,  120  Mo.  App. 
185.  90  S.  W.  492.  the  plaintiff  waa  injured 
at  night  by  falling  into  a  hole  in  a  plank 
eidewalk.  The  walk  waa  derated  some  fbur 
or  five  feet  itbove  the  ground.  One  of  Oift 
handrails  was  mlasing.  Plaintiff  was  fandl- 
lar  yrltb  tiie  walk,  and  knew  that  asveral 
planks  six  or  eight  Inches  wide  were  absent, 
but  did  not  Ttraember  the  exact  location  of 
the  opening  Into  whltih  he  fell.  The  night 
was  dark  and  the  street  lamps  ont,  and 
plaintiffs  vision  was  further  obscured  by 
smoke  tmm  the  railroad  yards  nearby.  The 
walk  had  been  In  that  condition  for  a  month 
or  more,  and  Che  holes  had  been  obswved  by 
plaintiff  when  he  went  to  work  that  evening. 
Re  was  Injured  when  returning  home  about 
midnight.  The  court  held  he  was  guilty  of 
such  contributory  negligence  as  precluded 
recovery.  The  court  said  (120  Mo.  App.  188, 
190.  96  S.  W.  493): 

"The  fscts  before  us  do  not  warrant  the  In- 
ference that  tbe  f^w  openings  in  the  sidewalk 
in  all  events  necessarily  menaced  tbe  safety  of 
a  pedestrian,  particularly  that  of  one  who  knew 
of  their  presence.  Bxcept  when  surrounded  by 
utter  darkness,  plaintiff  by  giving  ordinary  at- 
tention to  his  course  easily  could  have  avoided 
stepping  into  any  of  them.  But  being  plunged 
into  what  he  pictures  to  be  complete  darkness, 
nnd  knowing  that  the  holes  were  there,  his  eon- 
duct  In  proceeding  at  tbe  gait  and  in  the  man- 
ner be  walked  in  the  daytme  appears  to  be 
palpably  negligent  He  neither  attpmpted  by 
using  the  one  good  handrail  to  provide  himself 
vith  the  means  of  recovering  his  balance  should 
he  make  a  misstep,  nor  did  he  feel  his  way 
with  bis  feet  and  thus  make  sure  of  tbe  safety 
of  his  footing  before  placing  his  weight  on  the 
advancing  foot  as  people  usually  do  who  are 
compelled  to  grope  In  darkness.  It  is  true 
contributory  Diligence  Is  an  afflnnative  de- 
fense, hut  plaintiff's  own  stateulent  of  what 
be  did  shows  that  he  made  not  the  slightest 
effort  to  avoid  the  dangers,  which,  from  the 
fact  of  darkness,  were  threatening  in  the  high- 
est degree.  And  there  is  nothing  in  the  record 
from  which  the  inference  may  he  drawn  that 
he  acted  with  reasonable  care.  He  trusted  en- 
tirely to  chance  to  escape,  and,  assuming  that 
the  distance  of  each  of  bis  steiw  was  approxi- 
mately SO  Indies,  and  that  he  had  to  pass  over 
three  transverse  openings  In  tbe  ridewalk,  he 
had  no  more  than  an  even  chance  of  missing  a 
fall.  Thus  tbe  danger  under  all  the  circum- 
stances in  the  situation  was  such  that  It  cer- 
tainly menaced  his  safety,  and,  aa  lie  utterly 
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failed  to  take  any  meaanres  to  avoid  it,  lila  own 
negUwetux  atandi  fbrtli  indispntablf  as  the  pro* 
dudng  cause  of  his  injury  and  inwdudea  recov- 
ery." 

[C]  We  think  the  above  mling  of  the  learn- 
ed appellate  court  Is  sound  law  and  appli- 
cable to  this  case.  If  It  was  as  dark  as 
plaintiff  claims  it  was,  she  walked  into  and 
across  the  cut  without  being  specially  care- 
fut  In  nearly  absolute  darkness  and  took  no 
special  care  and  did  not  feel  her  way  when 
she  came  to  the  south  side  and  attempted  to 
step  up  onto  the  granitoid  sidewalk,  as  an 
ordinarily  careful  person  would  have  done 
under  the  circumstances,  if  it  was  as  dark, 
or  anything  like  as  dark,  as  plaintiff  Bays 
it  was. 

[SI  V.  ,But  it  is  8tr«iuously  argued  by  ap- 
pellant's learned  counsel  that,  while  plain- 
tiff knew  of  the  fact  that  there  was  a  cut 
there,  and  that  she  would  have  to  first  step 
down,  and  then  up  about  10  Inches  in  cross- 
ing it,  she  did  not  know  of  the  Jagged  points 
on  the  edge  of  the  concrete  on  which  her  foot 
was  caught  Bat  her  evidence  shows  she  did 
know  that  It  was  incomplete  and  unfinished 
public  wortc,  and,  thertfore,  under  the  Witf di 
Case^  snpra*,  she  was  put  up<»  notice  and 
was  hound  to  look  oat  and  anticipate  dangers 
connected  with  the  work,  whldi  included 
stumbling  or  tripidng  on  the  exposed  edge 
of  the  concrete  walk,  which  she  knew  she 
would  have  to  encounter  and  step  over  in 
again  crossing  the  excavation  as  she  return- 
ed home.  The  red  light  was  also  a  warning 
to  look  out  for  danger. 

[7]  It  Is  self-evident  that,  if  plaintiff  had 
exercised  anything  like  the  care  which,  with 
her  admitted  knowledge  of  the  situation  and 
circumstances  which  surrotmded  her,  the  law 
demanded  of  her,  she  never  would  have  been 
Injured,  and  therefore  she  was  not  entitled 
to  recover  in  this  case. 

Let  the  judgment  be  affirmed. 

RAGLAND,  C,  concurs. 
BROWN,  C,  not  sitting. 

PER  CtTBIAM.  The  foregoing  opinion  by 
SMALL,  C,  Is  adopted  as  the  opinion  of 

the  court. 

All  the  Judges  concur;  GRAVES,  J.,  in 
separate  opinion,  In  which  JAMBS  T. 
BIiAIR,  3^  concurs. 

GRAVES,  J.  I  concur  in  this  oitittitm  ex- 
cept as  to  the  citation  of  Welch  v.  McGowan, 
262  Mo.  709,  172  S.  W.  1&  Havhig  hereto- 
fore read  the  record  In  that  cas^  I  do  not 
desire  to  be  In  the  attitude  of  endorsing  the 
result  there  reached.  The  general  principles 
of  the  law  are  properly  announced  In  Welch's 
Case,  but  the  facts  were  misapplied  to  those 
principles.  I  mean  the  record  fmcta.  There 


ia  a  difference  between  stated  facts  and  rec- 
ord facts. 

JAMES  T.  BLAIR,  J.,  concurs  In  ttiese 
viewi. 


WILLIAMS  V.  METROPOLITAN  LIFE  INS. 

CO.    (No.  16688.) 

(St  Louis  Court  of  .^peals.   Missouri.  June 
29;  1021.) 

1.  Issaranee  «aB624(4)— Whan  Inanr  failed 
to  aot  usder  faotll^  of  paymaat  etaase^  hes- 
efleiary's  'aMiaaea  possoeslag  pollQr  aad  ra- 
oelpt  book  eoald  sae  to  nalatala  action. 

Where  defendant  inrorer  failed  to  exerwse 
its  option  under  the  facility  of  payment  clause, 
and  the  plaintiff  was  the  assignee  of  the  named 
beneficiary  and  legally  in  poesession  of  the  pol- 
icy and  receipt  book,  plaintiff  bad  a  legal  right 
to  and  was  the  proper  party  to  sue  on  the  pol- 
icy. 

2.  InsBraaoa  «3»583(2)— lasarer,  aot  havlafl 
availed  of  the  faeill^  af  payaieat  elaaae,  mwv 
aot  dispttta  right  of  reoavary  af  tta  beaafl- 
eiaiy*  assifaee. 

Defendant  insurer,  not  having  availed  itself 
of  the  facility  of  payment  ctaase  by  producing 
a  receipt  signed  by  any  one  of  those  persons 
which  would  have  made  it  condaaive  evidence 
that  the  poli^  had  been  satisfied,  is  in  no  posi- 
tion to  deny  or  dispute  tbe  right  of  recovery 
of  the  asaignee  of  the  benefldaiy  named  in  the 
policy* 

Appeal  from  St  Louis  Circuit  Court: 
George  H.  Shields,  Judge. 
"Not  to  be  officially  published." 

Action  by  Lee  S.  Williams  against  the  Met- 
ropolitan Life  Insurance  Company.  Judg- 
ment for  plaintiff^  and  the  defendant  appeals. 

Affirmed. 

rordyce^  Holliday  &  White,  of  St  Louis, 
for  appellant 

Jamea  J.  O'Donoho^  of  St.  Ijotti%  for  re- 
spondmt 

NIPPER,  C.  This  is  an  action  to  recover 
on  what  Is  commonly  called  an  Industrial 
Insnrance  policy  with  a  "faclllfy  of  paydient" 
clause.  Plaintiff  recovered,  as  the  amount 
due  under  the  policy  with  Interest  and  dam- 
ages,  $117.42,  and  $100  attorney's  fees  for 
vexatious  delay.  William  .Crook,  father  of 
deceased,  was  nnmed  as  beneficiary  in  the 
policy.  Immediately  after  the  death  of  the 
son,  the  father  assigned  the  policy  to  the 
plaintiff.  In  part  payment  of  funeral  expenses 
of  deceased. 

The  policy  provides : 

"In  consideration  of  the  payment  of  th«  pre- 
minm  mentioned  in  tbe  sdiedule  below,  on  or 
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before  «acli  Monday,  doth  hereby  sgree,  eabjeet 
to  the  conditiona  below  and  on  page  2  hereof, 
each  <^  which  ie  hereby  made  a  part  of  this  coo- 
tract  and  contracted  by  the  assnred  to  be  a 
part  hereof,  and  with  the  privileges  and  con- 
cessions to  policy  holders  on  page  2  hereof, 
which  are  hereby  made  part  of  thia  contract, 
to  pay  as  ao  endowment,  to  the  insured  named 
below,  on  the  anniversary  of  this  policy  next 
after  he  or  aha  ahall  have  paaaed  the  age  of 
79  yeara,  upon  sorrender  of  thia  policy  and  all 
receipt  books,  the  amount  stipulated  in  said 
schedule;  and  doth  further  agree,  subject  to 
the  conditions  aforesaid,  if  the  insured  shall 
die  prior  to  the  date  of  the  maturity  of  the 
endowment,  to  pay  upon  receipt  of  proofs  of 
the  death  of  the  insured  made  in  the  manner,  to 
Uie  extent  and  upon  the  blanks  required  herein, 
and  upon  svrrendar  of  tlda  policy  and  all  re- 
ceipt hooka,  tile  amount  atipoUted  in  aaid 
sefaednle." 

Then  foncnra  tbe  foclllty  of  payment  clause 
which  prortdes  that,  In  ease  of  such  prior 
death  of  the  Insured,  tbe  company  may  pay 
the  amount  doe  to  eltber  tbe  b^efldary 
named,  or  to  the  executor  or  administrator, 
hndwnd  wife,  or  to  certain  relatives,  or 
to  any  other  perscm  appearing  to  be  equita- 
bly entitled  to  tbe  same  by  reason  of  having 
incurred  expense  on  behalf  of  tbe  Insured, 
or  for  Ids  or  her  burial.  It  is  al^^rovlded 
that  tbe  productUm  of  a  recelpt^Rpied  by 
eltber  of  said  persons  shall  be  conclusive 
evidence  that  all  claims  under  the  policy  have 
been  satisfied.  Then  followi:  "Name  of 
beneficiary  and  relatlC!uahU>  to  the  Insured, 
WUUam  Crook,  father.** 

The  defendant  Introduced  no  evidence  bat 
stood  upon  Its  demurrer. 

The  cont^tlon  of  appellant  on  this  appeal 
Is:  (1)  That  under  the  facility  of  payment 
provision  of  the  policy  In  suit  no  right  of 
action  was  vested  in  plaintiff;  <2)  error  in 
allowing  penalty  for  venations  refusal  to  pay. 

It  will  be  noted  that,  while  the  policy  pro- 
vides the  payment  of  certain  designated 
amounts,  it  does  not  specifically  direct  that 
the  amount  due,  or  which  may  become  due, 
shall  be  paid  to  the  beneficiary,  but  provides 
that  the  company  may  -pay  the  amount  to 
either  of  the  persons  named  In  tbe  facility  of 
payment  clause^ 

Defendant  in  its  printed  argumeit  before 
this  court  says: 

"The  iKilicy  In  suit  does  not  obligate  the  In- 
snrer  to  pay  Its  proceeds  exclusively  to  any 
named  person  or  persons.  The  named  benefi- 
fnary  occupies  precisely  the  same  relation  to  the 
insurer  as  tbe  executor  or  administrator  of  the 
insured,  or  as  any  other  person  falling  within 
the  classes  designated  In  the  fadlity  of  payment 
clause." 

The  position  of  ai^ellant  here  Is  entirely 
inconsistent  with  the  posdtlon  It  took  in  the 
court  below,  for  we  find  among  defendant's 
refused  Instructions  a  request  that  the  court 
Instruct  the  Sraji 


"That  as  a  matter  of  law  tbe  p<dicy  offered 
in  evidence  provides  that  the  defendant  will  pay 
the  amount  stipulated  therein  to  William  Orook, 
father,  as  benefidary,  opon  receipt  of  proofs 

death,"  etc 

Dtfendant  tried  the  case  In  the  court  be- 
low uptm  the  theory  that  William  Orook  was 
the  regular  beneficiary,  to  whom  payment 
must  be  mad^  but  that  tbe  assignment  was 
void  and  did  not  vest  any  right  of  action  In 
plaintiff.  In  Its  brief  in  this  court  It  con- 
cedes that  the  rule  against  assignment  of  an 
Insurance  policy  does  not  apply  to  a  claim 
arising  after  loss  or  maturity  of  tbe  policy. 
14  R.  G.  L.  S  182;  rioyd  v.  Insurance  Co.,  72 
Mo.  App.  455. 

While,  as  stated,  this  policy  does  not  state 
specifically  that  the  amount  due  shall  be  paid 
to  the  named  beneficiary,  it  does,  however, 
provide  that  the  amount  la  to  be  pakt,  and 
names  William  Crook  as  benefidary  on  the 
face  of  the  policy. 

In  Golden  v.  Metropolitan  Life  Insurance 
Co.,  35  Api).  Dlv.  569,  55  N.  Y.  Supp.  143,  It 
was  held  that  a  beneficiary  named  In  the 
application  which  was  made  a  part  of  tbe 
policy,  was  raitltled.to  Che  benefit  as  against 
insured's  executor,  even  though  no  benefici- 
ary was  named  in  the  body  of  the  policy. 

[1]  The  right  granted  defendant  under  the 
terms  of  this  p(^cy  to  exercise  its  option  in 
the  matter  of  payment  under  certain  omidl- 
tions  cannot  be  used  to  defeat  the  purpose  of 
the  Insurance,  or  to  entirely  escape  the  i>ay- 
ment  of  Its  obligation.  We  think  that,  under 
a  fair  and  proper  construction  of  tbe  terms 
of  Uils  contract,  defendant  is  required  to  pay 
the  amount  due  to  the  beneficiary  named  in 
the  policy.  The  defendant  having  failed  to 
exercise  the  option  granted  it  under  the 
facility  of  payment  clause,  and  the  plaintiff 
being  the  assignee  of  the  named  and  designat- 
ed benefidary  and  legally  In  possession  of  tbe 
policy  and  the  rec^pt  book,  had  a  legal  right 
to,  and  was  the  proper  person  under  such  dr- 
cumatances,  to  maintain,  this  action.  ' 

[2]  While  the  policy  provides  that  payment 
may  be  made  to  certain  others  than  tbe 
benefidary,  and  tbe  production  of  a  receipt 
fligned  by  any  one  of  these  persons  shall  be 
condusive  evidence  that  aU  claims  under  tbe 
policy  have  beeu  satisfied,  yet  defendant  has 
paid  no  one  mentioned  in  the  fadlity  of  pay- 
ment clause,  produced  no  receipt,  and  la  cer- 
tainly in  no  position,  and  never  has  been,  eo 
far  as  this  record  disdoses,  to  deny  or  dis- 
pute the  right  of  recovery  to  the  assignee  of 
the  beneficiary  named  In  the  policy. 

We  are  also  ot  tbe  opinion  that  the  court 
committed  no  error  In  submitting  the  quea- 
tlon  of  damages  and  attorney's  fees  to  the 
Jury.  Keller  v.  Insurance  Co.,  198  Mo.  440; 
96  S.  W.  903;  Toung  v.  Insurance  Co.,  269< 
Mo.  1,  187  S.  W.  866;  Barber  v.  Insurance 
Co.,  279  Ma  816*  214  S.  W.  207;  Fay  v.  In- 
surance Ca,  268  Mo.  373, 1S7  S.  W.  861. 
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The  CommlB8l<mer  reoommends  that  the 
judgment  be  affirmed. 

PER  CURIA&f.  The  foregoiuff  opinion  of 
NIPPER,  a,  is  adopted  aa  the  opmion  of  the 
court. 

The  judgment  of  tUe  drcnlt  court  la  ac- 
cordingly affirmed. 

ALLEN,  P.  J.,  and  BECKER  and  DATTBS, 
JJ.,  concur. 


BULTRALIK  V.  METROPOLITAN  LIFE 
INS.  CO.    (No.  16326.) 

(St  Lonii  Court  of  Appeals.  MiBSonrL 
July  20,  1921.) 

1.  Insurance  «»550— Admissions  In  proofs  of 
death  not  condaslve  whoro  ovldenoe  shows 
them  erroneously  made  or  tending  to  explain 
or  eontradlct  » 

AdmisBions  in  proofs  of  deatli  fornished  by 
a  benefldary  nnder  a  policy  of  Insurance  are 
not  coDdusive  against  him,  where  tnere  is  evi- 
dence they  were  erroneoasl;  made  or  tending 
to  explain,  repel,  or  contra^ct  them  or  to  im- 
pair tbeir  force  and  effect. 

2.  Insurance  ^9550— Admissions  In  proofs 
of  death  held  not  conclusive,  tn  view  of  evi- 
dence showing  them  erroneously  made. 

Though  the  proofs  of  death  signed  by  the 
benefidary  of  a  life  policy  stated  that  the  in- 
sured died  of  diabetes  from  which  she  had  suf- 
fered for  a  year,  whereas  the  policy  faad  been 
issued  within  less  than  such  period  on  insured's 
representation  that  she  was  In  good  health, 
where  two  pbyaicians'  statements  accompany- 
ing the  proofs  differed  as  to  whether  insured 
was  so  afflicted,  one  of  such  physicians'  testi- 
mony at  the  trial  was  at  variance  with  his 
statement  as  to  the  period  during  which  he  bad 
attended  insured,  and  the  report  of  defendant's 
medical  examiner  at  the  ti^e  of  her  applica- 
tion was  that  he  found  her  free  from  disease, 
snch  admissioDS  in  the  proofs  of  death  were 
not  conclusive  against  the  benefidary;  the 
evidence  tending  to  show  they  were  erroneously 
made. 

3.  Insurance  ^=»668(7)— Admissions  In  proofs 
of  death  as  to  Insured's  III  health  at  time 
polley  Issued  not  oonoluslve  aa  to  whether 
sufrip  eondltloi  eontrlbated  to  her  death. 

In  view  of  Rev.  St.  1919,  |  0142,  providing 
that  mIsrepreaentationB  in  an  application  for 
life  insarance  are  not  to  be  deemed  material 
or  to  render  the  policy  void,  unless  the  matter 
misrepresented  actofOly  contributed  to  the 
death  of  the  insured,  and  that  whether  it  so 
contributed  is  for  the  jury,  though  the  proofs 
of  death  furnished  by  the  beneficiary  of  a  life 
policy  gave  diabetes  as  the  cause  of  death  and 
stated  she  had  suffered  therefrom  for  a  year, : 
whereas  the  policy  bad  been  issued  within  less 
than  such  period  on  an  application  represent- 
.ing  that  she  was  in  good  health  where  state- 
ments of  physidans  who  attended  insured  dur- 
ing her  last  illness  differed  as  to  whether  she 


was  BO  afflicted,  one  of  such  physidane*  testi- 
mony at  the  trial  differed  from  his  statement 
as  to  tbe  length  of  time  during  which  he  attend- 
ed the  insared.  and  defendant's  medical  ^am- 
iner'B  report  at  the  time  of  the  application  was 
that  she  was  free  from  disease,  such  admissions 
in  the  proofs  were  not  condusive  as  to  whether 
the  condition  of  Insured's  health  at  the  time  die 
policy  waa  issued  contributed  to  her  deat^: 
this  being  a  question  of  fact  to  be  determined 
by  the  jury. 

4.  Witnesses  «s>37(l)-<Evldence  of  existeaoe 
of  other  policies  and  solicitation  of  one  in  suit 
properly  excluded  unless  wlfieas  had  peraoa- 
al  knowledge. 

In  an  acti<u  on  a  life  Insurance  pfdky, 
where  evidence  of  the  existence  of  other  poh- 

dea  or  collections  of  premiums  on  them  was 
excluded,  and  evidence  as, to  how  often  defend- 
ant's agent  called  at  plaintiff's  home  to  collect 
under  another  poliqy,  and  that  defendant  so- 
lidted  the  insurance  in  suit,  was  objected  to 
on  tbe  ground  that  the  witness  had  no  personal 
knowledge  of  such  facts,  the  court  properly 
ruled  that  the  witness  could  answer  only  If  he 
had  such  personal  kno^dedge. 

Appeal  from  Bt  Louis  CHrenlt  CVnirt ;  Vnil 
L.  English,  'JodgOk 
"Not  to  be  officially  pnbllshed.** 

Action  by  Frank  Bultrallk  against  the 
Metrop'(j|piin  Uf  e  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Foidyce,  Holliday  &  White,  of  St  Louis, 
f  or  a{q;iellant.  < 

James  J.  O'Donohoe^  of  St.  Louis,  for  re- 
spondcDt. 

BRUBRB^  G.  mtls  Is  an  action  on  a 
policy  ift  life  Insurance  for  $500.  Tbe  policy 
was  Issued  by  the  defendant  insurance  com- 
pany, on  the  14th  day  of  May,  1915,  upon 
the  life  of  one  Frances  Bultralik,  plaintitf's 
wife,  wherein  the  plaintiff  is  named  as  ben- 
efldary. The  Insured  died  on  July  1,  1915. 

The  suit  was  commenced  in  a  Justice  of  the 
peace  court,  In  the  dty  of  St  Louis,  Mo.,  and 
transferred  on  appeal  to  the  drcult  court. 
The  cause  was  tried  hefwe  the  court  and  jury 
and  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff. From  a  Judgment  ei^ered  on  the  ver- 
dict the  defendant  prosecutes  this  appeal. 

The  plaintiff,  to  sustain  his  cause  of  ac- 
tion, introduced  the  policy  sued  upon,  the 
admission  of  defendant  that  the  premium 
theretmder  was  paid,  and  proved  the  deatlt 
of  the  assured  and  def^dant's  refusal  to 
pay  the  policy. 

The  defendant  filed  no  answer  in  the  case, 
but  disclaimed  all  liability  under  said  policy, 
on  the  ground  of  misrepresentation  in  the 
application  concerning  the  health  of  tbe 
insured.  To  sustain  Its  defense  the  defend- 
ant put  in  evidence  the  proofs  of  death  fur- 
nished by  the  plaintiff  to  the  defendant  un- 
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d«r  tbe  policy.  Said  prooti  of  death  cm- 
talned  a  statement,  made  by  the  idaintlfl, 
wber^  he  stated  that  the  Insured  died  of 
diabetes  and  that  the  duration  of  her  last 
illness  was  <me  yoar. 

Attached  to  the  proofs  of  death  are  the 
statonents  of  Dr.  Oailson  and  Dr.  Dexn, 
who  both  treated  the  insured  during  her  last 
lllneos.  The  statonents  are  made  op  of 
questions  and  answers.  The  following  ap- 
pears In  Dr.  DenlsoQ's  statement : 

"Q.  Cause  of  death?   A.  Diabetes. 

"Q.  How  long  had  deceased  been  ill  when 
you  were  called  to  attead?   A.  One  year. 

"Q.  For  what  disease  or  diaeasea  have  yon 
at  any  time  attended  deceased  prior  to  last  ill- 
ness, and  what  was  their  dura^n?  A.  Noth- 
ing. 

"Q.  Was  deceased  afflicted  with  any  infirmity, 
deformi^,  or  chronic  disease?  If  so,  please 
specify.   A.  No, 

"Q.  Was  deceased  ever  treated  by  any  other 
physidan  or  at  any  hospital  or  other  institu- 
tion prior  to,  during  or  subsequent  to  your  at- 
tendance? If.  so,  please  spedfy.  A.  Don't 
laww." 

His  statement  furthw  contains  a  certm- 
cate  reciting  that  he  attended  the  deceased 
from  June  10, 1914,  to  July  1, 1915. 

Dr.  Dem's  statement  nmtalns  the  follow- 
ing answers  to  the  following  questions : 

"Q.  Canie  of  death?    A.  Diabetes. 

"Q.  How  long  had  deceased  been  ill  when 
yon  were  called  to  attend?  A.  More  than  one 
year. 

**Q.  For  what  disease  or  diseases  have  you 
at  any  time  attended  deceased  pzior  to  last 
fflneas,  and  what  was  their  duration?  A.  None. 

"Q.  Was  deceased  afflicted  with  any  infirmity, 
deformity,  or  chronic  disease?  If  So,  please 
qiedfy.   A.  Yes.  Diabetes. 

"Q.  Was  deceased  ever  treated  by  any  other 
physiciati  or  at  any  hospital  or  other  institu- 
tion prior  to,  during  or  auhsequent  to  your  at- 
tendance? If  so,  please  specify.  A.  Yes,  Han- 
neman  'IMspeniary.  Dr.  Deulson,  Garfidd 
Blvd." 

Dr.  Dem  farther  stated  fliertfn  that  be 
attended  deceased  from  Juiu  IK^  1910,  to 
July  1.  191fi. 

Defendant  also  introduced  In  evidence  a 
statement  made  by  the  plaintiff  and  attadied 
to  the  proofs  of  death,  filed  with  the  defend- 
ant insurance  company  under  another  policy 
Issued  oa  the  life  ot  deceased.  In  this  state- 
moit  plaintiff  also  States  that  the  cause  of 
deceased's  death  was  diabetes  and  that  the 
duration  of  h^  lasfe  sldEuesa  was  one  year. 

Dr.  Denlson  also  testified  as  a  witness  for 
the  defendant  He  testified  that  he  had 
treated  the  deceased  for  diabetes,  from  Sep- 
tember, 1914,  np'to  the  time  of  her  death, 
and  that  in  bis  opinion  the  disease  was  fatal 
when  she  first  came  to  him  for  treatment. 
Several  other  witnesses  testified  for  the  de- 
fendant, l^eir  testimony  tended  to  prove 
that  the  deceased  was  sick  and  under  medical 


treatment  for  about  a  year  prior  to  ber 
death. 

Deftadant  put  in  evidence  the  appllcaticm, 
dated  May  12,  ,1915,  for  the  poUcy  In  suit 
In  it  the  Insured  stated  that  she  was  in 
Bound  health  and  had  never  suffered  from 
diabetes.  In  ctnmection  with  and  attached 
to  this  application  the  defmdant  also  Intro- 
duced the  report  of  Dr.  O.  B.  Donaldson,  its 
examining  physician.  Said  report  supports 
the  statements  made  by  the  deceased  in  her 
application.  Dr.  Donaldson  states  therein 
that  he  examined  the  insured,  on  said  Uith 
day  of  Bfay,  1915,  and  found  her  organs  of 
respiration  normal,  her  heart  action  uniform, 
her  liver,  stomach.  Intestines,  blood  vessels, 
and  urinary  organs  free  from  disease,  and 
that  the  insured  was  in  sound  health.  The 
retmrt  concludes  with  a  recommendation  that 
said  life  be  accepted  at  flrst-class  rates.  The 
report  provides  that  lives  accepted  at  flrst- 
class  rates  should  be  unexccpticmable  lives, 
and  lives  accepted  at  second-class  rates 
should  be  lives  in  which  the  unfavorable  cir- 
cumstances are  very  slight 

Defendant  admitted  at  the  trial  that  no 
part  of  the  proofs  of  death,  except  the  sig- 
nature, was  In  the  handwriting  of  the 
plaintiff.  Begardlng  said  proofs  of  death, 
the  plalQtiif  testified  that  he  did  not  tell 
defendant's  agent,  who  prepared  them,  that 
the  Insured  had  been  ill  for  the  duration  of 
one  year.  Plaintiff  further  teatilled  that  he 
did  not  Imow  what  disease  the  Insured  died 
of  and  denied  telling  said  agent  that  the 
Insured  had  died  of  diabetes. 

At  the  close  of  all  the  evidence  the  defend* 
ant  asked  a  peremptory  instruction  In  the 
nature  of  a  demurrer  to  the  evidence,  whlc^ 
the  court  re£us>ed  to  give.  Counsd.  for  de- 
fendant earnestly  urge  that  said  iuBtruction 
should  have  been  given.  They  argue  that 
plaintiff  cannot  recover  in  this  suit  because 
of  the  amissions  against  interest  contained 
in  the  proofs  of  deatti  made  by  plaintiff. 
They  ccntend  that  these  admissions  stand 
unccmtradlcted  and  completely  destroy  plain- 
tiff's prima  fade  case. 

[1]  Admissions  contained  In  tbe  proofs  of 
deaUi,  furnished  by  a  beneficiary  under  a 
policy  of  Insurance,  are  not  to  be  regarded 
as  conclusive  against  faim,  where  there  la 
evidence  Introduced,  tending  to  show  that 
they  were  erroneoufdy  made,  or  tending  to 
explain,  r^el,  or  contradict  them  or  tend- 
ing to  impair  th^r  force  and  ^ect. 

[2]  It  cannot  be  said  that  the  admissions 
contained  In  the  proofs  of  death,  furnished 
by  the  plaintiff,  stand  wholly  unexidalned 
and  uncontradicted.  The  recitals  in  the 
proofs  of  death,  made  by  Dr.  Dmlson  and 
Dr.  Dem,  differ  on  the  question  whether 
or  not  the  insured  was  afflicted  with  an  tn- 
flrmity  or  chronic  disease.  Dr.  Denlson  gave 
it  as  his  opinion  that  she  was  not  so  afflicted. 
Dr.  Dern'A  iq^lnlon  was  to  the  contnury- 
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Again,  Dr.  Denlson's  statement,  filed  with  the 
proofs  of  death,  Is  at  variance  with  his  tea- 
timony  given  on  the  witness  stand.  On  the 
former  occasion  Dr.  Deniaon '  stated  that  he 
had  sot  at  any  time  attended  deceased  prior 
to  her  last  illness;  on  the  witness  stand  he 
stated  that  he  bad  treated  her  from  Septem- 
ber, 1014,  up  to  the  time  of  her  death. 

Moreover,  the  report  of  defendant's  own 
medical  examiner  contradicts  the  truth  of 
said  admissions.  Said  physidaa  stated 
therein  that  he  made  a  thorough  examina- 
tion of  the  insured  at  the  time  the  insurance 
was  rfFected  and  found  her  absolutely  free 
from  disease  and  in  excellent  health.  If 
these  statements  In  said  r^rt  are  true,  thai 
it  follows  that  the  recitals  made  by  plain- 
tiff In  the  proofs  of  death;  concerning  the 
health  of  the  Insured,  were  erroneously  mad& 

[3]  Under  the  provisions  c£  section  6142, 
Bevised  Statutes  of  Missouri  1919,  the  mis* 
reprraentations  complained  of  are  not  to  be 
deemed  material  and  are  not  to  render  the 
poll<qr  void,  unless  the  maitev  misrepresmted 
actually  contributed  to  the  death  <^  the  in- 
sured, and  whether  it  so  contributed  is  a 
anestion  for  the  Jury. 

In  tbe  cose  of  Brucfc  t.  Life  Ins.  Co^  101 
Mo.  Apg-  loc*  c^t.  638,  185  S.  W.  753,  loc  cit 
765,  this  court,  in  passing  <hi  the  Question 
'  under  consideration,  says: 

"In  no  event  can  an  admission  of  this  char- 
acter be  conclusive  against  the  plaintiff,  as  a 
matter  of  law,  thereby  in  effect  taking  the  case 
oat  of  the  operation  of  the  statute,  supra,  un- 
less it  be  in~  a  case  where  nothing  whatsoever 
appears  in  evidence  tending  in  any  way  to  ex- 
plain or  coDtra^ct  tibe  admission  or  Impair  the 
force  and  eiEect  thereof." 

In  view  of  tbe  evidence  Ip  ttds  case  and 
the  provlfilons  at  the  statute  supra,  the 
recitals  contained  In  the  proofs  of  death  sub- 
mitted by  the  plaintiff  cannot  be  regarded  as 

conclusive  on  the  question  whether  or  not 
the  condition  of  the  health  of  the  insured  at 
the  time  the  policy  was  issued  contributed  to 
her  death ;  this  was  a  question  of  fact  to  be 
determined  by  the  jury.  Bruck  v.  Life  Ins. 
Co.,  supra ;  Hlclis  v.  Life  Ins.  Co.,  196  Mo. 
App.  171,  190  S.  W.  661 ;  Clarkston  v.  Met 
Life  Ins.  Co.,  190  Mo.  App.  624,  176  S.  W, 
437;  Keller  v.  Home  Life  Ins.  Co.,  198  Mo. 
440,  95  S.  W.  903 ;  Conner  v.  Association,  171 
Mo.  App.  364,  157  S.  W.  814;  Coscarella  v. 
Insurance  Co.,  175  Mo.  App.  130,  157  S.  W. 
S73 ;  Roedel  v.  Insurance  Co.,  176  Mo.  App. 
584,  160  S.  W.  44;  Tuepker  v.  Southern 
Camp,  W.  O.  W.,  226  S.  W.  loc.  cit  1004; 
West  V.  National  Council  Knights  and  La- 
dies of  Security,  221  S.  W.  391. 

[4]  It  Is  urged  that  the  trial  court  com- 
mitted prejudicial  error  against  defendant  by 
admitting,  over  objection,  evidence  of  the 
existence  of  other  policies  and  collectiona  of 


preminms  on  them,  and  evidence  that  the 
defendant  solicited  the  insurance  in  suit. 

Begarding  this  contention  the  record  shows 
that  evidence  of  the  ^stoice  of  other  j^oU- 
cles  and  collections  of  premiums  on  them  was 
excluded  by  the  court  Witness,  however, 
was  permitted  to  answer  the  following  ques- 
tlcm:  "How  often  would  the  defendant's 
agent  coll  at  your  hcane  to  collect  under  tbe 
other  policy?"  To  this  qnestlmi  objection 
was  made  on  the  ground  that  it  woa  not 
shown  that  the  witness  was  present  or  had 
any  means  of  knowing  how  often  the  agent 
called.  The  court  properly  ruled,  on  the 
objection  as  mad^  that  witness  could  answer 
If  he  Jiad  perwmal  knowledge  of  tbe  matter. 

Begardlng  tbe  contention  tliat  the  trial 
court  committed  prejudicial  error  by  admit- 
ting, over  objection,  evldoice  that  the  defend- 
ant solicited  the  Insurance  in  suit,  tbe  record 
discloses  that  eltber  no  objection  was  made 
to  tlie  introdnctlmi  of  this  evidence,  or  that 
when  objection  was  made  It  was  on  tbe 
ground  that  It  was  not  shown  that  tlie  wit- 
ness Imew  of  his  own  Imowledge  that  the 
defmdant  solldted  the  Insurance.  Whoi  this 
objection  was  made  the  trial  court  admon- 
ished tbe  witness  not  to  answer  unless  he  had 
su<di  pers(mal  knowledge. 

We  decide  this  contaitton  against  appel- 
lant. 

We  find  no  reversible  error  in  the  record. 
The  judgment  of  the  trial  court  should  be 
affirmed,  and  tbe  Commissioner  so  recom- 
mends. 

PDB  CUBIAM,  me  (Vinlon  of  BRCEBE, 
O.,  Is  ad<q;)ted  as  the  oplnlim  of  the  conxt. 

Tbe  Jud^uent  of  the  drcnit  court  of  the 
dty  of  St  Louis  Is  accordingly  affirmed. 

ALLEN,  P.  J.,  and  DAUBS,  J.,  omcur. 
BECEEB,  3^  not  sitting. 


PRINDLE  V.  FIDELITY  &  CASUALTY  CO. 
OF  NEW  YORK.    (No.  17371.) 

(St  Louis  Court  of  Appeals.  MiasonrL  Jmie 

28,  mi.    Bebearing  Denied 
July  22, 192L) 

1.  Witnesses  <3=>I4I— Death  of  lasnred  does 
not  make  agent  of  Insuranee  oooipany  am  la- 
eompstent  witaass  as  to  oosvarsatin  with 
losarad. 

An  agent  of  an  insurance  company  may  tes- 
tify concerning  a  conversation  with  a  deceased 
Insured  person  concerning  issuing  a  policy  of 
insurance,  since  the  agent  is  not  a  par^  in  in- 
terest in  tbe  *suit  between  deceased's  adminis- 
trator and  tbe  insurance  company. 

2.  Appeal  and  error  «=»I05S(3)— Exdstiei  ef 
evidenoe  not  tending  to  ohow  ooaditionai  da- 

ilvery  not  prejudicial. 
Where  defendant  Insurance  company  offered 
to  ahow  by  parol  evidence  that  ito  agent  told 
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deceased  that  she  could  sign  an  application  for 
«Q  insurance  policy  when  the  policy  was  de- 
livered, the  ezclnaion  of- such  evidence  wag  not 
prejndicial  since'  the  offered  proof  would  not 
tend  to  show  that  the  delirery  of  the  policy 
was  eondltioiial  upon  deceased's  signliiff  the  ap- 
pUcatioB. 

3.  iBsnrance  <^I36(2)— Policy  held  to  beooma 
affective  apon  acceptanoe  of  unsigned  applica- 
tion Mi  deihrery  of  policy. 
Where  the  policy  of  insorance  had  no  pro- 
vision  requiring  the  ininred  to  sign  an  appHca- 
tfoD.  and  on  apidication  was  indorsed  as  ac- 
cepted by  the  officers  of  the  company  and  In- 
corporated In  the  insurance  policy,  the  con- 
tract was  completed  when  the  application  was 
accepted  by  the  inanrer  and  the  policy  was  de- 
livered by  mail. 

4h  iBsHranea  «b»646(1)— BardM  of  proof  that 
delivery  of  a  polley  waa  ooadltloaal  wit  oi 
iRaarar. 

After  a  prima  fade  caae  waa  made  out  by 

the  introduction  of  p  policy  of  inaurance  and 
proof  of  tSe  death  of  the  insured  by  accidental 
injuries,  the  defense  that  there  was  no  valid 
contract  btcause  the  delivery  of  the  policy  was 
conditional  la  an  afflritaative  defense,  and  the 
burden  of  proof  is  on  the  defendant 

5.  Inaaraneo  «3»t36(2)^aoto  hold  to  show 
delivery  of  pollqr. 

WheTe  defendant  Insurance  comxmiy*s  asent 
made  an  oral  agreement  to  grant  a  policy  of 
Insurance  to  deceased  and  later  had  an  applica- 
tion blank  prepared  and  a  policy  <m  which  the 
application  was  indorsed,  and  the  statement  ap- 
peared in  the  indorsement  that  the  policy  was 
issued  to  the  insured  and  the  policy  was  mailed 
to  deceased,  this  constituted  a  valid  delivery 
of  the  policy,  although  deceased  died  before 
receiving  the  p^ey. 

6.  Insurance  4=s>l36(5)— Fdlure  of  appiloatlon 
to  contain  all  oondltlont  In  tke  polioy  does 
not  make  aceeptanoe  of  poU^  by  Insnred  nao- 

essary. 

An  application  for  an  Insurance  policy  is 
for  such  insorance  as  the  company  sells  in 
view  of  the  facts  submitted  in  the  application, 
and  where  the  policy  was  issued  in  response 
to  an  oral  application,  and  contained  aU  the 
terms  and  conditions  of  such  apfdication,  wbiijh 
were  made  part  of  the  contract  by  express  pro- 
vision in  the  policy,  and  no  unusual  terms  or 
conditions  were  embodied  therein,  the  contract 
was  complete  when  delivered,  wlthoTit  the  as- 
sent of  tiie  Insnred,  thoagh  it  contained  provi- 
sions not  in  the  abdication. 

7.  Insorance  «=»666( I)— Evlifenoe  of  vexatlona 
delay  to  pay  policy  bold  anfflolent  to  go  to 

Jury- 
In  a  suit  on  an  insurance  poHcy  where 
plaintiff  attempted  to  recover  damages  for  vex- 
atious delay  and  attorneys'  fees,  and  no  evi- 
dence waa  introduced  by  defendant  to  destroy 
the  prima  fade  case  made  out  by  plaintiff,  no 
new  iiueation  ot  law  waa  Utigi^d,  and  no  evi- 
dence was  introduced  in  rebuttal  as  to  the  rea- 
sonable value  of  attorneys'  fees,  the  evidence 
of  vexatious  delay  to  pay  was  sufficient  to  go 
to  the  jury. 


Aj4>eal  from  St.  Louis  Circuit  Court; 
Granville  Hogan,  Judge. 
"Not  to  be  offldally  published." 

Action  by  Bleanore  Prlndle  against  the  Fi- 
delity &  Casualty  Company  of  New  York. 
From  a  Judgment  for  pLalntiff,  defendant  ap- 
peals. Affirmed. 

Jones,  Hoc^er,  Sullivan  &  Angert,  of  St. 
Louis,  for  appellant. 

Eagleton  &  Habailcbt  and  Watts,  Gentry 
&  Lee,  aU  o£  St.  Louis,  for  respondent. 

BBUBfts;  0.  TblB  an  action  by  respond- 
ent asalust  aiwellant  to  recover  on  an  aod- 
dent  Insurance  poll<9,  allied  to  have  been 
(anted  oa  the  lUe  Aria  A.*  Henahaw,  in 
whidi  the  respondrait  waa  named  as  benefi- 
ciary. 

In  the  court  nlfd.  the  aM>®Uant  contended 
that  aecOon  7068,  Reviaed  Statntea  of  Mis- 
Murl  1909,  waa  QDomstitutionaL  Wherefora 
an  aiveal  was  allowed  to  the  Supreme  Court 
of  thda  state.  That  court,  on  appellant^s  mo- 
tion, transferred  On  case  here. 

liia  judgment  below  was  in  favor  of  re- 
BpoodenL  From  this  Judgment  aroellant  ap> 
pealed. 

TOe  petition.  In  addition  to  tbe  usual  alle- 
gations, alleges  that  on  the  7th  day  of  Febru- 
ary, 1918,  the  defendant  Issued  and  deliver- 
ed to  one  Aria  A.  Henshaw  a  policy  ot  Insur- 
ance, wherrty  it  Insured  the  said  Aria  A. 
Heishaw  In  the  mm  of  $2,000  against  bodily 
injury  sustained  through  acddental  means, 
and  resulting  directly.  Independently,  and  ez- 
dusively  of  all  other  causes,  In  death ;  and 
names  tiie  respondent  as  bdng  the  bmefldary 
designated  In  said  policy. 

The  petition  further  alleges  that  said  Aria 
A.  Houhaw  was  accidentally  killed  on  the 
10th  day  of  February,  1918,  and  that  said 
policy  was  In  full  force  and  effect  on  said 
date.  It  prays  Judgmmt  against  the  defend- 
ant for  tbe  sum  of  f2,000,  togethw  with  inter- 
est Uuretm,'  10  per  coit.  damages  tbr  vexa- 
tlona  reforal  to  pay*  attwuey's  fees,  and 
costs. 

Tbe  pith  of  the  allegations  In  the  answer, 
pertlnoit  to  the  question  raised  here,  are  as 
follows:  Tbe  answer  admits  the  death  of 
Aria  A.  Henahaw  on  the  date  alleged,  but 
d«iies  that  the  ai^Uant  issued  or  delivered 
to  tbe  said  Aria  A.  Henshavv  tbe  policy  of  in- 
surance mentioned  In  the  petititm.  The  an- 
swer further  allies: 

"That  it  was  contemplated  and  provided  by 
the  terms  of  said  policy  and  agreed  by  and'  be- 
tween the  said  Aria  Benshaw  and  the  de- 
fendant that  said  policy  should  not  go  into  force 
and  become  effective  unleaa  and  until  the  said 
Aria  A.  Henshaw  should  make  and  sign  a  writ- 
ten application  for  said  policy;  that  on  or  about 
the  9th  day  of  February,  1918,  the  defendant 
deposited  in  the  United  States  mails,  addressed 
to  said  Aria  A.  Henshaw,  the  policy  sued  on 
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hereiiif  and  also  an  application  for  said  policy, 
to  be  signed  by  the  said  Aria  A.  Henahaw  and 
returned  by  her  to  the  defendant;  that  the 
said  Aria  A.  Hensbaw  died  before  aaid  policy 
was  received  or  accepted  by  her;  and  that  the 
application  for  said  policy  was  not  signed  by 
the  said  Aria  A.  Hensbaw  at  or  prior  to  the 
time  Of  her  death  aa  aforesaid.** 

The  reply  puts  in  Issue  the  allegation  of  the 
answer  and  alleges  that  If  there  waa  any  oral 
agreement,  between  the  defendant  and  said 
assured  relating  to  the  signing  of  any  wrlt^ 
tai  appHcation  for  said  policy,  such  oral 
agreement  was  merged  In  the  agre^nent  con- 
tained in  the  said  policy  itself,  and  that  de- ' 
fendant,  by  Issuing  said  policy,  waived  the 
signing  of  any  written  application  therefor. 

The  facts  are  few  and  uncontradicted  and 
are,  in  substance,  as  follows:  On  February 
7,  iW.S,  Henry  E.  Manker,  appellant's  agent, 
called  on  the  deceased  and  solicited  her  to 
take  out  an  accident  policy  of  insurance  with 
appellant.  He  took  a  memorandum  of  Mrs. 
Henshaw's  oral  application  for  the  policy  on 
said  date  and  on  the  following  day  turned 
In  the  same  to  the  company.  Concerning 
this  oral  application  Mr.  Manker  testified  as 
follows: 

"Q.  When  did  yon  report  thb  business  to 
the  company?    A.  The  foUowiog  momii^. 

"Q.  What  did  yon  do  then?  A.  Turned  in 
the  application  to  the  company. 

"Q.  What  application?  A,  The  application 
taken  the  night  before — the  information  con- 
tained in  the  application  taken  the  night  be- 
fore. 

"Q.  What  was  done  then?  A.  We  submitted 
it  to  the  underwriter  down  there  at  the  office. 

"Q.  Who  is  that?  A.  Mr.  Baare. 

"Q.  Too  tarned  this  information  over  to  Mr. 
Baare  then?   A.  Tea,  sir. 

"Q.  What  did  Mr.  Baare  do  then?  A.  He 
wrote  the  policy— he  had  the  policy  written." 

Appellant  on  the  same  day  duly  executed 
the  policy  in  question,  and  turned  it  over,  to- 
gether with  the  application,  to  Its  agent,  Mr. 
MankOT,  Mr.  Manker  s^t  a  letter  to  Mrs. 
Henshaw  Inclosing  therein  the  policy  and  the 
appllcatlcm.  The  tetter  reads  thus : 

"St  Louis,  Mo.,  Feb.  9, 1918. 

"Mrs.  Aria  A.  Hensbaw.  Care  Eureka  Vacuum 
Cleaner  Company,  No.  1214  Olive  St.,  St.  Louis, 
Mo.— Dear  Mrs.  Henshaw:  Inclosed  please 
Had  disability  policy,  as  per  application  taken 
the  other  evening.'  Kindly  sign  incloaed  appli- 
cation and  semiannual  indorsement  in  duplicate, 
retaining  the  original  with  your  policy  and  re- 
tarning  to  me  the  duplicate  indorsement  and 
application.  Assuring  you  of  my  appreciation 
of  your  patronage,  I  am, 

"Yours  Tery  respeetfidly,     H.  B.  Manker.** 

Tile  deceased  was  employed  In  the  office 
of  the  Eureka  Vacuum  Cleaner  Company,  at 
No.  1214  Olive  street,  St  Louis,  Mo.  The 
lett^  incloslag  the  policy  and  application 
was  addressed  to  the  deceased,  directed  to 
said  address,  and-i-d^cnlted  in  the  United 


States  mails,  at  St  Louis,  on  February  9, 
1918.  Deceased  left  her  place  of  business 
about  1  o'clock  on  the  afternoon  of  February 
9, 1918,  and  nerer  returned  to  the  office,  fflie 
was  accidentally  killed  in  an  automobile  ac- 
cident on  Sunday  morning,  February  10, 1918 ; 
this  was  admitted  by  appellant.  The  office 
of  the  Eureka  Vacuum  Cleaner  Company  was 
closed  on  the  afternoon  of  February  9, 1918, 
after  1  o'dodc.  On  Monday  mormlnfi^  Febru- 
ary 11,  1918,  there  wu  found  on  deceased's 
desk,  In  the  office  of  her  employer,  the  letttf 
addressed  to  the  deceased  by  Mr.  Kaxtkex,  In- 
closing the  poHey  In  question. 

The  policy  is  dated  Che  7tli  day  of  Febru- 
ary, 1918,  at  Doon.  It  Insures  Aria  A.  Hen- 
sbftw  in  the  som  of  92,000  against  bodily  in- 
jury snstalned  during  ttie  term  of  one  year, 
from  noon  of  Hm  7th  day  ot  FAruai^,  1918, 
throu^  accidental  means  and  resulting  tf- 
rectly  in  death.  In  the  policy,  under  the 
heading  spedal  prorisions,  there  aiipears  tiie 
following  proviirion: 

"This  policy  Is  issued  in  eoniideratlon  of  tb» 
premium  charged  therefor  and  of  the  state- 
ments made  in  the  application,  a  copy  of  which 
is  indorsed  upon  and  Is  hereby  made  a  part 
of  this  contract** 

The  application  was  not  signed  by  the  Insur- 
ed. In  the  policy,  under  the  heading  stand- 
ard provisions,  there  aivears  the  following 
provision : 

"This  policy  includes  the  Indorsements  and 
attached  papers.  If  any,  and  contains  the  entire 
contract  of  insurance  except  as  it  may  be  modi- 
fied by  the  company's  dassfficatlon  of  risks  and 
premium  rates  in  the  event  that  tbe  insured 
Is  injured  after  harlng  dianged  bis  occupation, 
etc" 

On  the  application,  indorsed  on  the  policy, 
(8  written: 

"The  policy  was  Issaed  to  the  assured  on 
the  7th  day  of  February,  1918.  General  agent 
or  Res.  Mgr.  R.  A.  Hoffmann.  Local  agent:  H. 
E.  Manker." 

Demand  was  made  on  the  insurance  com- 
pany for  $2,000,  the  amount  claimed  under 
the  policy.  The  company  refused  to  pay 
the  policy  and  denied  liability,  on  11«  ground 
that  no  contract  of  Insurance  ever  existed 
between  It  and  the  assured,  because  the  as- 
sured had  not  delivered  to  tbe  company  her 
written  applicallon  for  Insurance,  prior 
to  her  death,  asTCQuired  by  It.  After  some 
correspondence  about  the  matter,  in  which 
the  appellant  p^lstently  disclaimed  Ma- 
bllity  on  the  ground  heretofore  stated,  CUb 
suit  was  brought  May  17.  1918. 

At  the  trial  Henry  E.  Manker  was  called  as 
a  wltn^  on  behalf  oi  the  appelant  He 
was  asked  the  following  question:  **Wbat 
did  Mrs.  Henshaw  say  was  the  reason  she 
wanted  to  get  In  touch  with  you?"  Respond- 
ent's counsel  made  objection  to  the  question, 
which  was  sustained  by  the  court  Appel- 
lant then  made  the  following  oifer  of  proof : 
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"Defmdant  offirs  to  Bhow  that  Mr.  Maaker, 
special  acent  of  the  Fidelity  &  Caeualty  Com- 
pany, at  the  BUggestion  of  a  friend  of  his,  a 
HisB  Lrdia  T.  Brcsher,  who  had  in  the  paat,  on 
numerous  occasions,  informed  Mr.  Manker  of 
prospective  risks  for  insurance,  Mr.  Manker 
called  during  the  week  of  February  3,  IMS,  at 
3700  Humphrey  street,  to  BoUcit  Mrs.  Henshaw, 
who  resided  at  that  address,  for  a  policy  of  in- 
surance in  the  indtiLity-  &  CiuaaltT  Company. 
Mr.  Manker  assumed  that  Mrs.  Henshaw,  the 
insured,  was  a  school  teacher  at  the  dme  he 
went  out  to  solkit  her  risk,  as  the  friend,  who 
had  advised  him  that  Mrs.  Henshaw  waa  a  pro- 
spective applicant  for  insurance,  was  also  a 
school  teacher.  Mr.  Manker  therefore  took 
with  him,  at  the  time  of  his  visit  to  Mrs.  Hen- 
shaw, a  form  of  policy  known  as  'School  Teach- 
er's Disability.*  The  school  teacher's  disability 
policy  issued  by  the  defendant  company  doesn't 
require  the  insured's  signature  to  the  ^^plica- 
tfon,  and  Mr.  Manker,  therefore,  when  he  called 
to  see  Mrs.  Henshaw  with  respect  tt>  this  insur- 
ance, did  not  take  any  application  with  him. 
When  Mr.  Manker  arrived  at  the  bouse  of  Mrs. 
Henshaw,  he  found  that  Mrs.  Henshaw  was  not 
a  school  tcncher,  but  waa  engaged  in  another 
business;  thatpolicies  issued  to  women  engaged 
in  business  other  than  school  teachers  requires 
an  application  to  be  signed  by  the  applicant 
BIr.  Hanker  thereupon  told  Mra.  Henshaw  that, 
because  he  thought  she  was  a  scbool  teacher, 
he  hadn't  brought  with  him  the  particular  form 
of  application  which  requires  signature,  and 
that  Mr.  Manker  explained  to  Mrs.  Henshaw 
that  he  would  endeavor  to  have  the  policy  is- 
sued and  would  have  an  application  blank  filled 
out,  which  Mrs.  Henshaw  could  sign  when  the 
policy  was  delivered  to  or  received  by  her." 

Objection  was  made  to  said  offer  of  proof, 
and  the  objection  vras  sustained  by  the  court. 

Appellant  seeks  a  reversal  of  the  judgment 
herein  based  on  the  following  assignments 
of  error : 

[1]  1.  Counsel  for  appellant  contend  that — 

*rrhe  death  of  Arls  A.  Henshaw  did  not 
render  the  defendant's  soliciting  agent  incompe- 
tent to  testify  to  conversations  or  transactiouB 
between  himself  and  deceased." 

This  contention  of  counsel  Is  correct.  Mr. 
Manker,  as  appellant's  agent,  not  being  a  real 
party  In  Interest,  was  not  dtsqunlifled  from 
testifying  to  conversfttion  with  Mrs.  Aria  A. 
Henshaw  by  reason  of  her  death.  Lnfferty 
V.  Kansas  aty  Casualty  Co.,  (Sup.)  229  S. 
W.  753;  Allen  v.  Jessup  (Sup.)  192  S.  W. 
720;  Wagner  t.  Binder  (Sup.)  18*  S.  W. 
1128 ;  Clark  v.  Thlaa,  173  Mo.  628,  73  S.  W. 
616;  Massey  v.  Butts.  221  S.  W.  loc.  cit.  156. 

[2]  2.  Counsel  tSf  appellant  contend  that — 

'^mie  rule  that  parol  evidence  is  inadmissi- 
ble' to  vary  the  terms  of  a  written  contract  has 
no  application  where  such  evidence  is  offered 
for  the  poipose  of  showing  that  no  contract 
wu  altered  into  betwsen  tha  parties." 

I^aUitUt  had  the  right  to  show  verbally, 
If  such  was  the  case,  that  the  policy  was 
drilTCred  condltikmally ;  that  the  contract 


was  not  to  be  considered  d^vered  and  ac- 
quire Tftallty  untU  the  assured  signed  the 
application.  Bat  the  evidence  set  out  In  Qie 
offer  of  iHTOof ,  made  by  the  appellant,  ^d  not 
tend  to  show  that  the  policy  waa  dellTered 
on  the  condition  that  the  application  was  to  be 
signed  by  the  assured.  No  mention  Is  made. 
In  the  offer  of  proof,  that  Mr.  Manker  would 
testis  that  he  Informed  Mrs.  Henshaw  that 
the  appellant  required  her  to  sign  an  appli- 
cation before  a  poUcj  Issued  to  her  would 
become  effective,  or  that  ddlvery  of  the  policy 
was  conditional  upon  her  dctog  so.  The  offer 
of  proof  merely  was  that  Mr.  Manker  told  de- 
ceased  she  could  sign  Oie  ai^lleatlm  when 
the  policy  was  deHvered  to  her.  The  erldnkce 
off«ed  did  not  tend  to  show  that  no  contract 
was  entered  Into  between  the  parties;  thwe* 
fore  the  ruling  of  the  trial  court  on  die  offer 
as  made  was  not  prejudicial  to  defendant. 

[3]  X  Counsel  for  appellant  ctmtend  that 
the  policy  never  became  effective  because  the 
defendant  company  was  not  bound  by  It  un- 
til the  assured  had  signed  the  application  and 
accepted  the  t^ms  thereof.  The  policy 
omtalns  no  proTlsion  requiring  the  assured 
to  sign  an  application,  as  a  condition  preced- 
ent to  the  delivery  of  the  policy  and  Its  tak- 
ing effect.  The  ai^lication  was  approved 
by  the  officers  of  the  defendant  company, 
thrfr  acceptance  being  indorsed  on  the  appli- 
cation and  reading  thus:  "The  policy  was 
Issued  to  the  assured  on  the  7th  day  of 
February,  1918."  The  policy  was  Issued  In 
accordance  with  the  app1icatl<m  as  made. 
A  verbatim  copy  of  the  application  was  In- 
dorsed upon  and  made  a  part  of  the  con- 
tract of  Insurance.  Said  contract  was  ctm- 
summated  when  the  applicatim  fo^  Insurance 
was  accepted  by  the  Insurer  and  the  poli- 
cy corresponding  with  the  terms  of  the  ap- 
plication was  delivered.  Trask  v.  German 
Insurance  Co.,  53  Mo.  App.  loc.  clt.  629; 
Kelm  et  al.  v.  Home  Mutual  Fire  &  Mar.  Ins. 
Co.  of  St.  Louis.  42  Mo.  41,  97  Am.  I>ec.  291 ; 
Edwards  v.  Business  Men's  Acc.  Ass'n,  221  S. 
W.  loc.  clt  425;  14  R.  C.  L.  Sec.  70.  S94; 
Brownfield  t.  Phcenlx  Insurance  Ga,  35  Mo. 
App.  67 ;  lingraifelter  t.  Phoenix  Insurance 
Co..  19  Mo.  i^p.  loc.  clt  264;  Olem  T.  Oec- 
mas  Insurance  Co.,  !W  Ha  App.  toe.  clt.  974 ; 
May  on  Insurance,  |  48 ;  J(qrce  on  Insurance, 
855. 

[4]  Furthermore,  the  contention  that  there 
was  no  valid  mmtract  of  Insurance,  because 
there  was  a  cmdltlonal  delivery  (tf  the  policy, 
Is  an  affirmative  defease.  The  Introduction 
of  the  policy,  together  irtth  ai^Ilanf  s  ad- 
mission at  tile  trial  that  tlie  assured,  on  the 
10th  day  of  February.  1918,  sustained  bodi- 
ly injuries  through  accidental  means,  whl<3i 
resulted  directly  In  her  d«itta,  made  out  a 
prima  fitde  case  against  the  appellant  And 
the  burden  rested  upon  appellant  to  establish 
Its  defense  that  the  delivery  of  the  policy  was 
a  conditional  delivery.   Lafl^ty  V.  Kansas 
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City  Casualty  Co.  (Sup.)  229  S.  W.  750 ;  Wella 
T.  Hobson;  01  Mo.  App.  879.  The  appellant 
offered  no  proof  and  Introduced  no  testtmony 
tending  to  show  tliat  deceased's  signature  to 
the  application  was  required  by  It  as  a  c&a- 
dltlon  precedent  to  tbe  ddlvny  of  tbe 

poUcr. 

-  [S]  Tbe'  fiicts  in  this  case  establish  a  de- 
livery of  the  policy  to  the  insured.  Ed- 
wards T.  BuBlnesB  Men's  Acc.  Ass'n,  221  S. 
W.  424;  Cooley's  Brief  on  Insurance,  Vol. 
1,  447  ;  25  Cyc.  718;  Triple  Link  Indemnity 
Ins.  Ass'n.  t.  WllUams.  121  Ala.  138,  26 
South.  19,  77  Am.  St  Bep.  84;  Travelers* 
nre  Ins.  Co.  t.  Olobe  Soap  Co.,  86  Ark.  169, 
107  8.  W.  886.  122  Am.  St.  Rep.  22;  Title 
Gnaran^  &  Surety  Ca  v.  Bank  of  Fulton, 
89  Ark.  471, 117  8.  W.  SS7. 38  Lu  B.  A.  (N.  S.) 
676;  Benton  r.  Insnrsnce  Co.,  102  Hlch.  289, 
60  N.  W.  691,  26  L.  B.  A.  287.  W«  rule 
tills  assignment  of  ema  against  appellant. 

[I]  4.  Ai^lant  contends  that  tbe  policy 
does  not  oorreqxmd  vitb  tbe  terms  of  the 
application,  in  that  It  containa  provisions 
not  Included  In  the  application,  and  that 
tiierefore  tbe  poller  did  not  become  biiid- 
Ing  nntU  accepted  by  the  assured. 

We  find  this  qoestion  discussed  by  Joyce, 
in  his  work  on  Insurance  (2d  Ed.  Vol.  1, 
t  S6B),  thus: 

"Ordinarily  It  is  not  expected  that  an  applica- 
tion for  insorauce  wiH  contain  all  tbe  terms  and 
conditions  which  are  included  in  the  p<^cy  when 
It  is  Issued.  Certain  particulars  are  named, 
otiiers  are  not.  The  application  is  for  such 
insurance  on  Bach  terms  and  conditions,  as  in 
view  of  the  particulars  submitted,  tbe  company 
sells.  It  is  to  be  presumed  that  as  in  other 
cases,  the  purcbaeer  has  made  himself  ac- 
quainted with  what  he  Is  purchasing.  On  tbe 
delivery  of  the  policy  therefore  the  contract 
becomes  complete  without  any  further  assent 
on  tbe  part  of  the  insured." 

The  policy  In  question  was  issued  In  con- 
formity to  the  oral  aw>lIcatIon;  It  containa 
all  the  terms  and  conditions  of  the  applica- 
tion. By  express  provisions,  therein  contain- 
ed, all  matters  embraced  in  the  application 
are  made  a  part  of  the  contract  and  no  un- 
usual terms  or  conditions  are  embodied 
therein.  Therefore  the  contract  In  question 
when  delivered  was  consummated  without 
any  further  assent  on  tbe  part  of  the  assured. 
Commonwealth,  etc.,  Ins.  Co.  v.  Knabe  Co., 
171  Mass.  265,  50  N.  E.  516;  Paquette  v. 
Prudential  Ins.  Co..  193  Mass.  215,  79  N.  B. 
250,  and  cases  hereinbefore  cited. 

[7]  6.  Appellant's  counsel  contend  that 
there  is  no  evidence  in  this  case  that  the  re- 
fusal of  the  defendant  company  to  pay  the 
policy  in  suit  was  vexatious.  No  evidence 
was  introduced  adverse  to  or  detroylng  the 
prima  fade  case  made  out  by  tbe  re^Mndent. 
No  tifew  question  of  law  was  litigated.  There 
was  no  evidoice  Introduced  by  appellant  re- 
bnttlng  the  evidence  as  to  the  reasonable 


value  of  the  attorney  fees  in  the  case,  ^e 
questlrai  of  vexatious  refusal  to  pay  was  a 
fact  to  be  determined  by  the  jury  from  all 
the  facts  and  circumstances  (n  the  case.  In 
our  opinion  tiiere  was  euffideut  evidaice  to 
submit  the  .question  of  vezatiOQS  refusal  to 
pay  the  policy  to  the  jury. 

Finding  no  rererBlble  ermr,  the  judgment 
of  tbe  trial  conrt  shoold  be  afllrmed,  and 
the  Commlastoner  so  recommends. 

PER  CTIRTAM.  The  opinion  of  BRUERB, 
C.,  Is  adopted  as  the  opinion  of  the  conrt. 

The  judgm«it  of  the  circuit  court  of  the 
city  of  St  Louis  is  accordingly  affirmed. 

AIXEN,  P.  J.,  and  BECKKB,  J.,  concur. 
DAUES,  3.,  not  sitting. 


BRUNER  et  al.  v.  INGERSOLL-RAND 
DRILL  CO.    (No.  16644.) 

(St  Louis  Court  of  Appeals.   Missouri.  June  , 
29,  1921.   Rehearing  Denied  July 
22,  1921.) 

1.  JutfgnsBt  <@=>I37  —  Cesrta  have  Inheraat 
powar  to  set  aside  defasit  Jsd|meats  daring 

their  term. 
Courts,  independent  of  statnte,  have  in- 
herent power  and  control  over  their  own  judg- 
ments and  may,  upon  motion  or  without,  for 
good  cause  set  aside  a  default  Judgment  during 
the  term  at  which  it  is  rendered,  but  the  rule 
does  not  apply  where  relief  la  not  asked  daring 
the  term. 

2.  Judgment  ^140— Statute  as  to  settlsB 
aside  held  Inapplicable  where  defendant  per- 
sonally »MYed  does  not  appear. 

Rev.  St  1919.  S>  1532-1536,  authorizing 
tbe  setting  aside  of  final  judgments  against 
any  defendant  who  shall  not  have  been  sum- 
moned as  required  by  that  chapter,  or  who 
shall  not  have  appeared  to  the  suit,  if  tbe 
defendant  within  the  time  therein  limited,  ap- 
pears and  shows  good  cause  for  setting  aside 
the  judgment  does  not  apply  where  the  de- 
fendant was  personally  served,  but  did  not  ap- 
pear to  the  suit. 

3.  Judflment  «=»I43(3)— Caeaet  be  set  asl4e 
as  for  irregularity,  wlMre  defeedaet  failed 
to  appear  In  rellaaoe  oa  third  parse***  prem- 
ise to  defend. 

Rev.  St  1919,  8  1552,  authorizing  judg- 
ments to  be  set  aside  for  irregularity  made 
within  three  years  after  tbe  term  at  which  the 
judgment  was  rendered,  did  not  authorize  the 
setting  aside  of  a  default  Judgment,  where  de- 
fendant was  personally  SMrved,  hnt  failed  to 
appear,  in  reliance  upon  the  promise  of  anoth- 
er company  to  defend,  as  the  irregularitieB 
complained  of  most  be  patent  on  the  record. 

4.  Jadfieeet  «sa385(2)— Dsfeedeet,  nakleg  m 
effort  te  defeid,  eot  eetttled  te  relief 
writ  of  error  ooran  nebls. 

Where  <me  sued  as  a  seller  of  machinery 
for  dehv  in  delivery  and  personally  served  did 
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not  employ  connul  and  made  no  effort  towards 
makiDg  a  defense  except  to  discnsB  the  matter 
with  the  representatlTe  of  another  company 
which  it  etaimed  made  the  sale  and  irhose 
repreuntatlT*  atated  that  he  would  hare  their 
attorney  look  after  the  matter,  and  no  fraud 
or  deceit  was  practiced  by  plaintiff,  defoidant 
was  not  entitled  to  relief  against  a  default 
Jo^ment  on  writ  of  error  coram  nobis,  as  it 
was  guilty  of  negligence. 

On  Motion  for  Rehearing. 

6.  Appeal  aid  orror  <=9l7l (3)— Petition  not 
treated  as  bill  In  ftquity  when  not  so  treated 
below. 

Where  a  petition  to  racate  and  set  aside  a 
default  judgment  was  not  tried  in  the  court 
below  on  the  theory  that  it  was  a  bill  in  equity, 
it  cannot  be  bo  treated  on  appeaL 

6.  Judgnent  «=>335(2)— Defendaat  sot  entl- 
tlei  to  roltef  on  Mil  of  review  whea  ■eglU 
■eat,  aad  plaintiff  not  guilty  of  fraud. 

A  defendant,  personally  served,  but  mak- 
ing no  effort  to  defend,  in  reliance  on  the 
promise  of  another  company  to  defend  tha 
ease,  waa  not  entitled  to  reUef  against  a  de- 
fault Judgment  on  a  bill  In  equity  for  review, 
is  the  absence  of  any  fraud  or  deceit  practiced 
by  plaintiff;  the  alleged  mistake  or  misunder- 
standing not  betng  unmixed  with  defendant^a 
negligence. 

Appeal  from  St.  Louis  C^rcidt  Ooart;  Vi- 
tal W.  Garesdie,  Judge. 
"Not  to  he  officially  published." 

Action  by  Andrew  Bruner  and  others 
against  the  IngersoU-Rand  Drill  Company. 
From  an  order  denying  a  petition  to  set  aside 
a  judgment  for  irialntUfs,  defoidant  appeals. 
Judgment  aflBrmed. 

Welton  H.  Boder,  of  St  Lonla,  for  appel- 
lant. 

John  T.  Fitsaimmons  and  Ahrabam  Lowen- 
haupt,  both  of  St.  Louis,  for  respondenta. 

NIPPER,  0.  Plaintlffa  sued  defendant  for 
damages  for  delay  In  delivering  a  certain 
gas  compressor.  The  original  petition  alleges 
that  plaintiffs  ai«  the  owners  of  a  large 
number  of  oil  and  gas  wells  situated  near 
LawrencevUle.  IlL,  which  produce  large  quasi- 
titles  of  gas;  that  It  Is  nsoeeaary  to  ctmpreHi 
same  with  a  gas  compresaor  In  order  to  pn^ 
duce  a  high  grade  of  gasoUne;  that  defend- 
ant, knowing  said  facts,  on  ot  atxtut  Qxa  9th 
of  Mar^  1910.  sold  the  plalntUto  a  gas  com- 
pressor f .  o.  b.  LawrenceviUe^  111.;  that  de< 
tendfant  rcpresaated  it  had  the  Tnanhtn^ 
ito^  and  that  shipment  would  be  made  im- 
mediate, but  thnt  defendant  tailed  to  ship 
said  conqtresaor  or  any  lurt  thereof  until 
the  13th  of  April,  1916,  and  filled  to  ship 
all  necessary  parts  until  June  13,  1916,  and 
did  not  ship  all  parts  until  November  2d  fol- 
lowing; that  plaintiff  bj  reason  of  the 
neglect  and  delay  of  the  defendant,  suttered 
damages  In  the  total  sum  of  $3,601.01. 


The  original  p^ltion  was  filed  with  the 
clerk  of  the  circuit  court  of  the  city  of  St. 
Louis  on  the  28th  day  of  June,  191S,  and 
aumraons  was  served  up<m  defendant  on 
the  next  day  returnable  to  the  October  term, 
191S,  of  said  court.  On  the  7tb  day  of  No- 
vember, 1918,  at  the  October  term,  defend- 
ant having  failed  to  anewer,  a  default  and  In- 
quiry of  damages  was  allowed  plaintiffs.  On 
the  21st  day  of  November,  1918,  at  the  same 
term,  plaintiffs  appeared,  waived  a  jury,  and 
hearing  was  bad  before  the  court,  which  ren- 
dered jadgmen£  In  favor  ot  plaintiffs  and 
against  defendant  fw  the  amount  prayed  for 
in  the  petition. 

On  the  9th  day  of  December.  191S,  and  dur- 
ing the  December  term,  defendant  filed  what 
it  termed  a  petltl<m  fw  review.  In  which  It  is 
alleged  that  it  is  a  corporation  having  an 
office  and  during  boslaess  In  the  city  of  St. 
Lonis,  and  admita  that  it  was  duly  swred 
with  summons  and  a  oo^  of  the  petltloa  In 
the  above  cause  on  or  about  the  29th  day 
of  June,  1918,  and  states  as  its  reason  for 
failing  to  file  an  aoqwer  or  appear  to  the  suit 
that  the  machine  sold  to  plaintiffs  was  sold 
by  a  corporation  known  as  the  Illinois  Na- 
tlmal  Supply  Company,  located  at  I«wraic»- 
vllle,  In  the  state  of  IlUnt^;  that  said  ma- 
chine was  sold  by  said  Illinois  corporation, 
and  ail  representations  or  mlsr^res^tations 
In  reference  to  the  character  or  quality  of  the 
machine  were  made  by  the  Illinois  corpora- 
tion ;  that  after  defaidant  was  served  with 
said  summons,  D.  M.  Armstead,  general  man- 
ager of  the  IngersoU-Rand  Drill  Company, 
conferred  with  George  B.  Eyssen,  the  credit 
manager  of  aaid  Illinios  National  Supply 
Company,  about  the  middle  of  July,  1918,  and 
delivered  to  Eyssen  the  petition  and  summons  ■ 
aforesaid,  and  requested  the  Illinois  National 
Supply  Company  In  view  of  the  fftct  that  It 
had  sold  the  machine,  to  undertake  the  de- 
fense of  said  suit;  that  Eyssen  gave  the 
defendant  assurance  that  his  company  would 
undertake  such  defense,  and  that  he  would 
take  the  matter  up  with  their  attorney,  Mr. 
Taber,  of  Toledo,  Ohio;  that  Immediately 
thereafter  the  Illinois  National  Supply  Com- 
pany, throu^  Eyssen,  on  or  about  July  24, 
1918,  informed  the  defendant  by  letter  that 
he  had  soit  the  petition  and  summois  to 
tbelr  attorney,  and  that  the  same  would  haTS 
his  attention;  that  relying  upon  said  agree* 
ment,  tt  did  not  i^ipear  ther^  and  file  an 
answrnr;  that  tt  had  no  knowledge  of  the 
Judgment  roidered  herein  until  after  ttM 
expiration  of  the  October  term  of  court,  and 
not  until  the  7th  day  of  December,  1918, 
when  It  recdved  a  letter  tnxn  attorneys  for 
plaintiffs,  advlalng  that  sndi  Judgment  had 
been  obtained. 

Defendant  further  alleges  that  Attorney 
Taber  did  not  understand  that  he  was  to 


«sanr  flttir  aans  ■■•  I 

2SS  S.W^17 


I  teple  and  KBT-MUHBBK IB  all  Kw-MoiDlMnA  DtaPMU  SUA  Indeiss 


Digitized  by 


Google 


258 

undertake  the  defense,  and  bence  failed  to 
file  an  answer,  that  It  lias  a  meritorious 
defense,  and  that  It  had  no  contract  with 
plaintiffs  to  deliver  said  machine,  and  caused 
plaintifts  no  damages  of  any  kind,  and  asked 
that  the  judgment  be  vacated  and  set  aside. 
This  petition  or  motion  was  sworn  to  by 
Armstead.  Upon  a  hearing  before  the  court, 
Che  petition  was  denied.  From  this  action, 
after  a  timely  motion,  defendant  appeals. 
The  evidence  and  affidavits  contained  in  the 
bill  of  exceptions  tend  to  8Ui>port  the  allega- 
tions set  out  in  the  petition  for  review. 

[1]  Courts  have  inherent  power  and  con- 
trol over  their  own  Judgments,  and  may, 
upon  motion  or  without  motion,  for  good 
cause,  set  aside  a  default  Judgment  during 
the  term  at  which  It  Is  rendered*  and  such 
right  exists  independent  of  any  statute. 
Harkneas  v.  Jarvis,  182  Mo.  2^1.  81  S.  W. 
416;  Dower  v.  Conrad,  232  S.  W.  1T4,  decided 
at  this  term  but  not  yet  olliclally  reported. 

The  petition  or  motion  In  this  case,  not 
having  been  iBled  during  the  term  at  which 
the  Judgment  was  rendered,  defendant  would 
not  be  entitled  to  relief  undw  this  rule. 

[2]  Defendant  here  seeka  relief  under  the 
provlslouB  of  sections  1532,  1533,  1534,  and 
1536,  R.  S.  1819.  Section  1532  provides: 

"When  BUCQ  interlocutory  Judgment  shall  be 
made  and  final  judgment  entered  thersea 
against  any  defendant  who  shall  not  have  been 
summoned  as  required  by  this  chapter,  or  who 
shall  not  have  appeared  to  the  suit,  or  has  been 
made  a  party  as  the  representative  of  one  who 
shall  have  been  aummoned  or  appeared,  such 
final  judgment  may  be  Bet  aside,  if  the  defend- 
ant shall,  within  the  time  hereinafter  limited, 
appear,  and  by  petition  for  review,  show  good 
cause  for  setting  aside  such  Judgment." 

Is  defendant  entitled  to  the  relief  provided 
for  according  to  the  provisions  of  the  sec- 
tions above  motioned,  when  it  has  been 
perstmally  served  but  does  not  appear  to 
the  suit?  We  are  of  thQ  opinion  that  the 
proceedings  contemplated  by  the  above- 
mentioned  sections  have  no  application  where 
the  defendant  is  personally  served  and  does 
not  appear  to. the  suit  We  think  this  ruling 
is  supported  by  the  language  of  the  statute 
above  quoted,  as  well  as  by  the  following 
authorities :  Campbell  v.  Garton,  29  Mo.  343 ; 
Tooker  v.  Leake,  146  Mo.  419,  48  S.  W.  638 ; 
Bumsey  Mfg.  Co.  v.  Baker,  35  Mo.  App.  217 ; 
Mattocks  v.  Van  Asmus.  180  Mo-  App.  404, 
168*3.  W.  233;  Jeude  v.  Sims,  258  Mo.  26, 
166  S.  W.  1048. 

The  defendant,  having  been  personally 
served  with  sununons,  would  not  be  entitled 
to  relief  under  the  provisions  of  the  above- 
mentioned  sections  of<our  statutes. 

[3]  Nor  could  defendant  Invoke  the  aid  of 
section  1552,  for  before  defendant  would  be 
entitled  to  relief  under  the  last-named  sec- 
tion, the  Irregularities  complained  of  must 
be  patent  on  the  lecord.   State  ex  reL  v. 


(Ma 

Riley,  219  Mo.  867,  US  S.  W.  64T ;  Jeude  t. 
Sims,  supra. 

[4]  If  defendant  Is  entitled  to  relief.  It 
would  be  on  the  tjieory  that  the  petition  for 
review  Is  an  aj^Ucatlon  for  a  writ  of  error 
coram  nobis. 

It  is  stated  In  the  majority  opinion  In 
Jeude  V.  Sims,  impra,  258  Uo.  Inc.  dt  40, 166 
S.  tV.  1052: 

"At  common  law  writs  of  error  coram  solas 
were  writs  granted  by  the  court  rendering  the 
judgment  for  the  purpose  of  correcting  some 
error  of  fact.  2  Tidd's  Practice,  p.  1136.  The 
fact  must  be  such  a  fact  that,  had  it  been 
known  at  the  time  of  the  rendition  of  the  judg- 
ment, such  judgment  would  not  have  been 
entered.  It  must  be  a  fact  directly  connected 
with  the  case  in  which  the  Judgmeat  was  en- 
tered, and  a  fact  wrongly  eonsidared  in  the 
entry  of  the  judgment  which  is  sought  to  be 
corrected  by  the  writ  of  error  coram  nobis. 
*  *  *  And  the  real  fact  sought  to  be  estab- 
lished upon  the  hearing  of  the  writ  must  be 
one  which  would  have  prevented  the  entry  of 
the  Judgment  had  it  been  known  to  the  court" 

It  is  further  stated  in  quoting  from  State 
V.  Stanley,  225  Mo.  loc.  dt  534,  126  S.  W. 
475,  that  the  failure  of  sndi  fact  to  be  before 
the  court  at  the  time  such  Judgment  was 
rendered  must  be  without  fault  or  negligence 
of  the  party  who  seeks  to  inv<^e  the  aid  of 
the  writ 

We  are  of  the  opinion  that  the  trial  court 
did  not  abuse  Its  discretion  in  overruling  this 
petition,  even  thou^  it  be  treated  as  an  ap- 
plication for  a  writ  of  error  coram  nobis. 
Defendant  was  personally  served  several 
months  before  the  case  was  called  for  trial. 
It  maintained  an  office  In  the  dty  oC  St. 
Louis,  where  suit  was  filed.  It  did  not  even 
employ  counsel,  and  made  no  effort  or  pre- 
tensions toward  making  any  defense  to  t2ds 
action,  of  which  it  was  folly  advised,  except 
to  discuss  the  matter  with  Hr.  X^ssen  of  the 
Illinois  National  Supply  Onnpany,  who  mexe- 
ly  stated  he  would  have  their  attorney  look 
after  the  matter.  It  ia  not  even  contended 
that  plaintiffs  practiced  any  frand  or  deceit 
In  any  way  in  obtaining  this  Judgment.  De> 
fendant,  whether  with  or  without  good  caos^ 
contends  tihat  it  relied  upon  tbe  attorney  ft>r 
the  Illinois  Natltnuil  Supply  Company,  but 
defendant's  action  In  audi  matter  constitutes 
such  negligence  on  Its  part  tiiat  it  would  not 
be  entitied  to  invoke  the  aid  of  a  wilt  oC 
error  coram  ndile. 

As  stated  In  CtAtm  v.  Luke^  129  Ho,  Apih 
702.  loc  dt  707,  ICS  a  W.  606. 610: 

"Plaintiff  who  Lad  been  diligent  has  some 
rights  which  must  be  respected.  He  went  to 
the  trouble  and  expense  of  preparing  for  tri^ 
and  appearing  at  the  appdnted  time  and  place 
with  hia  witneaaes '  and  obtamed  bto  judgment 
as  a  result  Vt  tbe  orderly  puraoit  of  the  coarse 
of  procedure  prescribed  hy  law.  To  set  aside 
the  judgment  would  be  to  punish  him  for  the 
inexcusable  neglect  of  his  adversary." 
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CourtB  dionld  exeidse  their  dlscretioB  In 
favor  of  a  trial  im  the  merits,  where  a  rea* 
Bonable  esenae  Is  shown  on  the  part  of  the 
defendant,  and  a  meritorious  defense  appears. 
However,  we  entertain  serious  doubts  that 
^aidant  here  offered  a  reasonable  excuse 
for  its  failure  to  appear  under  the  circum- 
stances and  would  therefore  not  be  Justified 
in  convicting  the  trial  court  of  error.  - 

The  Commissioner  recommends  that  the 
judgment  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPER,  0.,  is  adopted  as  the  opinion  of  the 

court. 

The  judgment  of  the  elnndt  court  la  ac- 
cording affirmed. 


ALLEN,  P. 
J  J.,  oimcur. 


and  BECKER  and  DAU£9^ 


On  Motion  for  Rehearing. 

mPPER.  C.  [S,  SI  Defendant  In  Its  mo- 
tion for  rehearing  complains  because  the 
court  did  not  treat  Its  petition  for  review  as 
a  bill  In  equity,  and  grant  the  relief  prayed 
for.  We  considered  tills  matter  at  the  time 
the  original  opinion  was  written,  and  were 
of  the  opinion  then,  and  are  now,  diat  the 
petition  could  not  be  so  treated,  or  if  bo  treat- 
ed, the  relief  could  not  be  granted,  because 
defendant  did  not  try  the  case  upon  this 
theory  in  the  court  below,  and  because  of  the 
further  fact  that,  as  stated  in  the  original 
opinion,  defendant  does  not  contend  'that 
plalntift  practiced  any  fraud  or  deceit  In  any 
manner  In  obtaining  this  Judgment,  and  the 
alleged  mistake  or  misuDderstandlog  relied 
upon  was  not  unmixed  with  defendant's  neg- 
ligence, Tnder  the  ruling  in  Jeude  v.  SIma, 
supra,  it  appears  that  relief  cannot  be  grant- 
ed defendant  by  considering  this  motion  as  a 
bill  in  equity. 

The  C4»nmis8loner  recommends  that  the 
motion  for  rehedring  be  overruled. 

PER  CURIAM.  Tb.9  finding  <^lnlon  of 
NIPPER,  GL,  la  aOopted  u  the  Oj^lon  of  the 
court 

Appellant's  niotloa  tor  rehearing  Is  aooord- 
Ingly  overruled. 

ALLEN,  P.  J.,  and  DAUE3,  J„  concur. 
BECKER,  J.,  ahsoLt 


JEFFRIES  Bt  ■!.  V.  WALSH  FIRE  CLAY 
PRODUCTS  CO.   (No.  16521.) 

(St.  Louis  Court  of  Appeals.  Missoari. 
July  6,  1021,  Rehearing  Denied 
July  11,  19ZL) 

I.  Master  and  ttrvant  <i=»l79— Fire  day  works 
hflid  a  "ninaP'  within  fallew-aervant  law. 

A  fire  day  company  which  secured  its  day 
from  a  mine  shaft  70  or  SO  feet  deep  is  en- 


gaged  in  operating  a  "mine,"  within  the  mean- 
ing of  Rev.  at.  1919,  S  4238,  and  hence  liable 
for  injuries  Bustained  by  a  servant  by  reason 
of  negligence  of  another  of  its  servants. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mine.] 

2.  Master  and  servant  ^286(28)— Mlse  enol- 
nesr's  negllgeaoe  In  lowerlsB  oage  held  ques- 
tion fer  Jnry, 

Bvidmce  that  a  mine  engineer  lowered  a 
cage  while  plaintiff  was  leaning  over  the  shaft 
under  the  cage  to  deliver  message  to  the  eager 
at  the  request  of  the  engineer  held  sufficient  to 
take  to  the  jury  the  question  of  the  engineer's 
negligence  in  lowering  the  cage  without  looking 
to  see  that  the  plaintiff  was  In  a  place  of  safety. 

3.  Master  and  ssrvaat  «3e»289(34)— Cnntrikn- 
tery  neglloenoe  In  golni  ntfer  mine  ongs 

heW  for  Jury. 

Evidence  that  an  Injnred  servant,  in  com- 
plying with  the  request  of  the  hoisting  engi- 
neer to  deUver  a  meest^e  to  the  eager  at  the 
bottom  of  the  eliaft,  leaned  over  the  shaft 
der  a  cage  when  he  might  have  gone  to  another 
shaft,  the  cage  of  which  was  at  the  bottom, 
does  not  establish  contribntory  negligence  as 
matter  of  law,  since  the  method  attempted  was 
not  dangerous  viktO  the  engineer  started  to 
lower  the  eage. 

4.  Trial  ®=9|gi(7)— Instruction  authorizing 
verdict  If  Jury  found  "the  following  facts" 
held  not  mlaleadlng. 

An  Instruction  authorizing  the  jury  to  re- 
turn a  verdict  for  plaintiff  If  they  fonnd  plain- 
tiff had  established  by  tiie  evidence  the  follow- 
ing facts,  could  not  mislead  the  jury  to  be- 
lieve that  the  court,  by  the  use  of  the  term 
"facts,"  Inten.ded  to  Indicate  they  were  estab- 
Ushed. 

5.  Ah>hI  nxd  error  «=3lO€6— lastruotlon  on 
Issue  of  engineer's  knewledge  not  prejudldal 
where  evidence  shows  he  should  have  known. 

In  an  action  for  Injuries  to  a  servant,  an 
instruction  submitting  the  issae  of  the  hoisting 
engineer's  knowledge  of  the  servant's  danger 
In  the  alternative  with  the  Issoe  whether  he 
should  have  known  such  danger  w»a  not  prej- 
udicial error,  though  there  was  no  evidence 
the  engineer  had  actual  knowledge  of  sach  dan- 
ger, but  there  was  evidence  he  should  have 
known -thereof,  since  actual  knowledge  and  duty 
to  know  have  the  same  legal  effect. 

6.  Trial  «=>258(2)— Court  eonid  rsfnst  all  of 
22  Ittstniotions  requested  Iqr  defendant 

Where  defendant,  in  an  action  for  personal 
injuries  to  a  servant,  reqaested  22  InstmctionB, 
which  covered  9%  pages  of  the  printed  ab- 
stract, the  trial  coart  would  have  been  war- 
ranted In  refusing  all  of  the  requested  instruc- 
tions on  that  ground  slone. 

7.  Appeal  and  error  ^=91067— That  Instruction 
might  appropriately  have  been  given  does  not 
make  its  rafnsal  prejndldftl  ermr. 

The  fact  that  a  requested  instmctlm  was 
one  whidi  the  court  mii^t  appropriatdy  have 
given  does  not  of  itself  estaUish  that  it  was 
prejodidsl  error  to  refuse  such  iBstenctiim. 
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8.  Neoligaoee  «s»l38(2)— lattrwitloB  bnrriM 
of  proving  oontribatory  ■eollsoRo*  held  not 
reversible  error. 

The  giving  of  an  inetructlon  that  the  bardeo 
resta  on  defendant  to  prove  contrlbatory  negli- 
gence by  a  preponderance  of  the  evidence,  over 
the  objectioD  that  it  indicated  contributory  neg- 
ligence could  only  be  established  by  testimony 
from  defendant's  ^tnesses,  was  not  reversible 
error. 

9.  Damagos  4=9l32(7)— $6,000  for  permanent 
■■Juries  to  hip  and  other  severe  Injuries  helu 
net  exoeeslve. 

Where  plaintiff's  evldeuee  showed  that  • 
large  part  of  the  skin  vras  torn  off  fr<tm  hie 
body,  and  that  his  Up  waa  injured  either  by  a 
fracture  or  dielocation,  bo  that  it  was  Btill  veak 
at  the  trial,  and  prevented  plaintiff  from  per- 
forming any  worb,  a  verdict  awarding  $6,000 
damages  will  not  be  set  aside  as  excessive. 

Appeal  from  Circuit  Court,  Audrain  Cotm- 
^;  E.  S.  GaDtt,  Judge. 
"Not  to  be  officiaUy  published." 

Action  by  Everett  Jeffries,  by  David  M. 
Jeffries,  next  friend,  against  the  Walsh  Fire 
Clay  Products  Coiagvay.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

J.  O.  Barrow,  of  Vandalia,  and  R.  D.  Rod- 
jers,  of  Mexico,  Mo.,  for  appellaut 

J.  W.  BulUngton,  of  Mexico,  Ma,  and  J.  R- 
Fakra,  of  Fulton,  for  respondent. 

ALLBN,  P.  J.  This  is  an  action  for  per- 
sonal injuries  sustained  by  plaintiff,  a  young 
man  then  about  10  years  of  age,  while  In  the 
employ  of  the  defendant  corporation  as  its 
servant,  alleged  to  have  been  occasioned  by 
defendant's  negligence.  The  trial  below,  be- 
fore the  court  and  a  Jury,  resulted  In  a  ver- 
dict and  judgment  for  plaintiff  In  the  sum  of 
¥6,000,  from  which  the  defendant  appeals. 

At  tbe  time  of  his  injury  plaintiff  waa 
working  for  the  defendant  In  a  building  or 
structure  used  by  defendant  In  tbe  manufac- 
ture of  fire  clay  products  at  Vandalia,  Mo., 
situated  at  tbe  top  of  a  shaft  which  extended 
perhaps  75  or  80  feet  below  tbe  surface  of  the 
ground  to  defendant's  mine,  from  which  it 
obtained  fire  clay,  used  In  its  manufacturing 
operations.  This  shaft  was  a  large,  timbered 
shaft,  divided  by  a  partition,  containing  two 
compartments,  and  each  Is  referred  to  in  the 
evidence  as  a  separate  shaft.  One  is  termed 
the  east  shaft,  and  the  other  the  west  sbafL 
Elevators  or  cages  were  operated  in  these 
shafts  by  means  of  a  hoisting  engine,  situated 
in  defendant's  engine  room,  and  a  cable 
wound  about  a  drum.  The  cage  In  one  shaft 
would  descend  as  that  in  the  other  shaft  was 
raised.  Defendant's  said  structure  at  tbe 
top  of  these  shafts  had  two  floors  or  stories. 
Upon  the  ground  floor  thereof  was  located 
the  engine  room,  which  was  a  short  distance 
west  of  the  shafts;  and  evidently  the  press 
room  was  also  upon  that  floor.  On  that  floor 


there  was  a  'landing"  at  the  shafts,  the  en- 
trance to  each  shaft  being  protected  by  a  gate 
made  of  slate.  On  the  seccmd  floor,  vhen 
plaintiff  woriced,  day  was  weighed  and  dump, 
ed.  Plaintiff  waa  the  "general  weighman," 
and  assisted  In  unloading  clay  which  was 
brought  from  the  mine  bj  these  cages  in 
boxes.  A  stairway  led  from  this  flow  to  the 
ground  floor. 

One  Ralston,  defendant's  engineer,  was  la 
charge  of  the  engines  in  Its  engine  room,  and 
operated  the  hoisting  engine  used  for  raising 
and  lowering  cages  In  the  shaft  One-Smith, 
familiarly  known  at  the  plant  as  "Peaches,** 
was  the  "eager"  at  the  bottmn  of  the  shaft 
When  plaintiff  and  his  co-work«8  would  lu- 
load  a  box  of  clay,  and  the  cage  was  ready 
to  descend,  one  of  them  woald  give  a  signal 
to  the  engineer  by  pulling,  a  wire  which 
sounded  a  whistle  In  the  engine  room.  De- 
fendant maintained  an  electric  bell  In  the 
«igine  room,  with  wires  leading  therefrom 
to  the  bottom  of  the  shafts ;  and  when  a  box 
was  filled  with  clay  and  placed  npon  the 
cage,  ready  to  be  raised,  the  eager  would  push 
a  button,  causing  this  bell  to  ring.  And  when 
tbe  engineer  received  both  signal^  be  would 
put  the  cages  In  motion. 

It  appears  that  on  the  day  of  plaintifTs 
injury  plaintiff  and  his  co-workers  on  the 
second  floor  unloaded  a  box  of  clay  and  gave 
the  engineer  the  customary  signal  that  the 
cagQ  was  r^dy  to  descend ;  that  tbe  engineer 
did  not  start  the  hoisting  engine,  as  usual, 
and  after  waiting  for  some  time  plaintiff 
went  over  to  a  skylight  above  the  engine 
room,  and,  throngh  an  opening  called  to  the 
engineer  aaklng  him  if  be  had  received  a 
signal  from  below,  and  learned  that  he  baA 
not  Thereupon  ptolntlif  descended  the  sti^ 
mentioned  above,  to  the  "ground  floor,"  and 
^tered  the  en^ne  rooni,  where  he  and  the 
engineer  began  to  examine  the  belU  wlre^ 
and  battmes  used  for  signaling  to  the  mine. 
After  a  few  minutes  had  elapsed,  plaintiff 
left  the  engine  room,  and  as  he  was  In  the 
act  of  leaving  the  engineer  told  him  to  go  by 
the  "hole"  and  call  to  "Peaches,"  the  eager 
below,  telling  him  to  signal  by  striking  on  a 
steam  pipe  that  ran  from  the  engine  room  to 
the  mine.  Plaintiff  thereupon  went  out  of 
the  engine  room,  situated  a  short  distance 
west  of  the  shafta,  went  to  the  first  or  west 
shaft,  opened  the  gnte,  put  his  head  into  the 
shaft,  and  called  to  the  eager  below.  The 
cage  In  this  shaft  was  then  at  the  second 
floor,  perhaps  12  or  13  feet  above  plaintiff. 
According  to  his  testimony  be  stood  almost 
erect,  with  his  bead  protruding  a  sliort  dls> 
tance  Into  the  shaft,  for  the  purpose,  not  only 
of  calling  to  the  eager  below,  but  so  that  he 
might  see  the  light  from  the  cager's  lamp 
when  the  latter  came  to  the  bottom  of  the 
Shaft   Plaintiff  says  that  he  called  twice, 
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and  that,  whUe  be  was  standing  In  tbat  posi- 
tion, and  when  a  very  brtet  interval  had 
elaiMed,  the  cages  were  put  in  motion  by  the 
mglnew,  caiubig  tiie  cage  In  the  west  shaft 
to  descend  upon  pUlntUTfl  head,  whereby 
be  was  injured.  There  was  a  window  on 
the  fast  side  of  the  engine  room  about  <H>po- 
Bite  the  landing  at  the  shafts  on  this  first 
floor,  and  xdaintlfT  testified  tbat  after  be  bad 
(Vened  the  gate  to  the  west  shaft  he  looked 
through  this  window  and  saw  the  aiglneer 
**wlth  bis  face  to  the  north  wall,  facing  tbe 
bell,  as  though  be.  was  examining  tbe  bell." 

Tbe  engineer  admits  tbat  he  told  plaintiff, 
as  tbe  lattw  left  the  engine  room,  go  by 
and' tell  Peaches  to  give  tbe  pipe  sisnar  until 
the  bell  could  be  repaired.  He  testified  tbat 
plaintiff  thereupon  left  tbe  engine  room,  and 
that  after  Uw  lapse  of  two  or  three  minutes 
be  rec^ved  a  s^al  from  tbe  eager  by  means 
of  the  pipe,  and  in  response  thereto  (having 
previously  recrived  tbe  signal  from  tbe  upper 
floor)  he  started  tbe  cages  In  motlm. 

Plalntitr,  when  asked  what  he  did  after  he 
opened  the  gate  to  tbe  west  shaft  at  tbe  land 
Ing  on'  tbe  first  floor,  said :  * 

"I  jtist  stood  up,  yoa  miRht  say.  In  an  erect 
position,  and  iast  lafd  loy  head  over,  jnst  m  I 
could  barely  see  down  the  edge  of  the  pit,  and 
was  holtHng  with  toy  right  arm  to  the  mid- 
dle post,  or  Ae  foremost  post  on  tbe  ride  this 
way,  and  boDered  down  to  Peaches.** 

On  cross-examination  plaintiff  said  that  he 
did  not  lean  farther  into  the  shaft  because  he 
was  trying  to  bo  careful,  and  not  get  himself 
in  the  line  of  danger ;  that  he  knew  that  the 
elevator  In  the  west  shaft  was  above  blm, 
while  the  elevator  in  the  east  shaft  was  at 
the  bottom  of  that  shaft;  that  he  could  have 
called  to  the  eager  as  effectually  down  the 
east  shaft  as  down  the  west  shaft,  add  if  the' 
engineer  bad  started  the  machinery  while  he 
was  looking  down  the  east  shaft  he  could 
have  seen  the  ascending  elevator  in  time  to 
avoid  being  struck  thereby.  He  explained 
that  he  "had  no  Idea"  that  the  engineer  would 
put  the  cages  in  motion,  but  this  was  stricken 
out.  He  said  that  he  did  not  remember  hav- 
ing seen  any  one  call  down  the  shaft  when  the 
elevator  was  above  the  landing.  When  asked 
If  It  were  not  a  fact  that  one  could  stand  at 
the  edge  of  the  shaft  on  tbe  ground  floor  In 
a  poslUon  to  see  to  tbe  bottom  of  the  shaft 
and  be  where  tbe  elevator  would  miss  him  If 
It  descended,  he  said:  "Well,  I  guess  It  Is." 

Defendant's  testimony  makes  It  appear 
0iat  one  could  communicate  with  the  eager 
at  tbe  bottom  of  the  shaft  without  opening 
tlie  gate.  As  to  this  plaintiff  said  tbat  be 
might  have  made  tbe  eager  hear  him,  had  he 
stood  without  tbe  gate,  but  did  not  know  that 
tbe  eager  would  have  understood  what  was 
said.  And  there  Is  considerable  testimony 
tending  to  show  that  the  nsual  way  to  com- 
municate with  the  eager  below  was  to  og^ea 
the  gate  and  call  down  the  shaft 


(1]  Error  is  assigned  to  the  mllng  of  the 
trial  court  In  refusing  to  peremptorily  direct 
a  verdict  for  the  def«idant.  In  this  eoimso* 
tlon  it  is  said  tbat  tbe  engines,  Ralston,  was 
l^aintiffs  fellow  servant,  and,  if  tbwe  was 
any  evidence  of  negllgmce  on  the  part  ot 
Ralston,  it  did  not  cast  liability  nptm  the 
defendant.  In  this  appellant  Is  Jn  error. 
The  defendant  corporation  was  engaged  In 
operating  a  mine,  within  the  meaning  of  sec- 
tion 4238.  Rev.  St.  1810,  and  house  was  liable 
for  damages  sustained  by  a  servant  by  rea- 
son of  the  negllgwce  of  another  ot  its  sarv- 
ants.  Couseguttitly,  If  tbe  aiglneer  Is  to  be 
regarded  as  a  teUow  servant  of  plaintiff, 
which  we  do  not  dedd^  defendant  was  never- 
theless liable  for  injuries  occasioned  to  plain- 
tiff by  reason  of  tbe  engineer's  n<«Ugema. 

[2]  It  is  Insisted,  bowevw,  that  there  was 
no  substantial  evidence  of  any  ne^gence  on 
the  part  of  defendant's  engineer.  It  la  said 
that,  when  Balaton  told  plaintiff  to  go  by  the 
shaft  and  tau  tbe  cagw,  "Peaches,"  to  signal 
by  striking  on  tbe  pipes,  be  bad  no  reason  to 
suppose  tbat  while  communicating  wlUi  tba 
eager  plaintiff  would  put  himself  in  a  danger- 
ous iMisition ;  and  tbat  Balaton  could  not  be 
held  negligent  in  falling  to  antidvate  tbat 
plaintiff  would  needlessly  place  hlmsdf  In  a 
position  where  be  was  likely  to  be  struck  by 
tbe  elevator  In  descending,  when  there  were 
safe  ways  In  which  plaintiff  could  bare  com- 
municated with  the  eager.  But  we  are  of  the 
opinion  tbat  the  question  as  to  Balaton's  n^- 
llgence  was  one  for  tbe  Jury.  As  to  the  con- 
tention that  plaintiff  might  have  called  to 
the  cag»  below  without  opening  the  gate  at 
all,  and  that  the  engineer  might  expect  him  to 
do  this,  the  evidence,  when  viewed  In  the 
light  most  favorable  to  plaintiff,  does  not  sus- 
tain the  view  that  plaintiff  would  well  have 
carried  put  the  engineer's  instructions  in  such 
manner,  or  that  this  was  contemplated.  It 
Ip  argued.  In  effect,  that  the  engineer  could 
not  reasonably  anticipate  tbat  plaintiff  would 
go  to  the  west  shaft,  where  the  cage  was 
above  him,  rather  than  to  the  east  abaft, 
where  the  cage  was  below  him,  or.  In  any 
event,  that  he  would  put  bis  head  Into  tLe 
shaft  far  enough  to  be  struck  by  a  descending 
cage.  But,  to  view  of  tbe  fact  tl»t  tbe  cir- 
cumstances were  such  as  to  lead  platotiff  to 
believe  that  the  machinery  would  not  be 
started,  at  least  without  warning,  until  he 
bad  fully  carried  out  the  engineer's  direction, 
and  that  either  shaft  would  be  safe  to  use  for 
this  purpose,  we  think  that  reasonable  pru- 
dence required  that  the  engineer  ascertain 
plaintiff's  position  before  starting  tbe  hoist- 
ing engine,  which,  according  to  the  evidence, 
he  could  have  done  by  merely  glancing  through 
the  wtodow  to  the  engine  room,  mentioned 
above;  and  that,  if  the  cages  were  put  to 
motion  almost  Immediately  aftev  plaintiff 
vfeut  to  the  west  shaft,  without  notice  to 
lilm,  as  platotlfTa  evidenoe  tends  to  show,  tbs 
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Jnry  oould  with  iwoprlety  find  that  this  oonsti- 
tvted  neellgeuce  on  the  part  of  the  engineer. 
WhUe  the  engineer's  testimony  is  that  s«me 
minutes  elapsed  after  plaintiff  left  the  ea- 
gine  room  and  befbre  the  cages  were  put  in 
motion,  plalntUTs  testimony  makes  It  appear 
that  It  was  a  matter  of  seconds. 

[S]  It  Is  further  contended  that  the  ruling 
on  the  demurrer  below  was  erroneous,  for  the 
reason  that  the  erldenee  concioslTely  convicts 
plalntllf  of  contributory  negligence  as  a  mat. 
ter  of  law.  To  this  we  do  not  assent  It  Is 
donbtlesB  true  that  plaintiff  would  not  have 
been  Injured  had  he  gone  to  the  east  shaft 
rather  ttian  to  the  nearer,  oc  west,  shaft,  ox 
it  he  had  managed  to  keep  his  head  from 
protruding  Into  the  west  shaft  far  enough  to 
be  stmck  by  the  descoidtng  elevator.  But, 
rinoe  the  circumstances  were  spch  as  to  lead 
a  reasonable  man  In  plaintltPs  position  to 
believe  that  he  could  safely  act  upon  the  as- 
sumption that  the  cages  would  not  be  started 
Into  motion  at  all  until  he  had  bad  time  to 
carry  out  the  directions  of  the  engineer,  we 
think  that  plaintiff  cannot  be  declared  neg- 
ligent as  a  matter  of  law,  but  that  the  ques- 
tion of  his  negligence  In  the  premises  was  one 
to  be  submitted  to  the  jury.  We  consequent- 
ly rule  this  asslgnmait  of  emv  against  the 
appellant. 

Complaint  Is  made  of  plaintiff's  first  In- 
struction, plaintiff's  main  Instractlon,  cover- 
ing the  case  and  directing  a  verdict.  This 
instruction  is  as  follows: 

"The  court  Instrocta  the  jury  that,  if  you' 
find  and  believe  that  the  plaintiff  has  shown  by 
the  evidence  in  this  case  all  of  the  foUowing 
facta:  That  the  Waldi  Fire  Clay  Products 
Company  was,  on  the  9th  day  of  October,  1917, 
operating  a  mine  at  TandaUa,  Mo.,-  producing 
fire  clay,  and  that  fire  clay  is  a  valuable  min- 
eral, and  that  on  sidd  date  the  plaintiff.  Elrerett 
Jeffries,  was  In  the  employ  of  the  defendant, 
and  that  one  Clem  Balaton  was  then  asd  there 
also  an  employee  of  the  said  defendant,  an^ 
that  while  the  plaintiff  was  working  In  the 
line  or  scope  of  his  employment,  and  while 
plaiotiff  was  exercising  ordinary  care  for  his 
own  safety,  and  that  while  in  the  line  or  scope 
of  his  employment  Clem  Balston,  at  a  time 
when  he,  Qie  said  dem  Balston,  knew,  or  by 
the  ezerdse  of  ordinary  care  could  and  should 
have  known,  that  the  lowering  of  one  of  the 
c'&gea  or  elevators  ased  by  the  defendant  In 
hoisting  clay  from  its  said  mine  would  injure 
the  life  and  limb  of  the  plaintiff,*  carelessly 
and  negligently  dropped  or  lowered  such  cage 
or  elevator  upon  and  against  the  plaintiff,  and 
that  he  was  thereby  injured— then  your  verdict 
wiU  be  for  the  plaintiff." 

[4]  One  cfHnplalnt  as  to  this  InstmcUon  Is 
that  In  the  early  part  thereof  reference  is 
made  to  the  "following  facts."  And  it  Is  said 
that  this  was  error,  since  It  amounted  to  a 
pronouncement  by  the  court  that  the  mattm 
which  fallowed  were  established  facts  In  the 
case.  But  It  seems  quite  dear  that  the  Jury 
were^  In  fact,  required  to  And  the  matters 


hypothesised  in  the  tatBtraetkm  as  bdng  true^ 
and  could  not  have  been  misled  in  this  re* 
spect  by  the  form  ttf  Instruction. 

[S]  The  instruction  is  furthor  assailed  on 
the  ground  that  there  was  no  evidmce  that 
Balston  knew  that  the  lowering  of  one  of  the 
cages  or  levators  "would  injure  the  life  and 
limb  of  the  plaintiff,"  and  that  it  was  thine, 
fore  error  to  authorise  the  Jury  to  so  find. 
While  it  cannot  be  said  that  the  evldoice 
supports  the  view  that  the  engineer  actually 
knew  that  the  lowering  of  one  of  the  cages 
would  injure  plaintiff — and  the  Instmctton, 
In  this  respect,  fallowed  too  literally  the  lan- 
gwwe  of  the  petltlon~-we  do  not  regard  the 
'instruction  as  iH«Judiclally  erroneous  on  this 
account  A  flndhig  that  the  engineer,  by  the 
ezaacise  of  ordinary  care,  could  have  known 
that  plaintiff  would  be  Injured  by  the 
lowering  of  the  cage  is  equivalent,  in  legal 
effect,  to  finding  that  he  did  so  know. 

"It  is  axiomatic  that  what  one  knows  and 
what  he  ought  to  know  are  regarded  In  law 
as  equivalent"  Ellis  v.  Metropolitan  Street 
RaUway  Co.,  234  Mo.  007,  loc.  dt  078,  1S8  8. 

W.  23,  28.  ■ 

4* 

And  since  the  two  are.  In  legal  effect,  the 
same,  we  think  tbat  the  defendant  could  not 
have  been  prejudiced  by  the  fact  that  this 
ltLBtructl<m,  which  properly  submitted  the 
case  upon  the  theory  that  the  engineer  ought 
to  have  known  of  plaintiff's  peril,  also  per- 
mitted a  finding.  In  the  alternative,  that  the 
engineer  had  knowledge  tbereof,  though  the 
evidence  did  not  show  actual  knowledge  on 
his  part  Error  without  injury  Is  not  re- 
versible error. 

[I,  7]  In  this  ccmnection  It  may  be  noted 
that  the  court  refused  to  give  an  InstriKtion 
offered  by  defendant,  No.  A,  whereby  It  was 
sought  to  tell  the  jury  that  there  was  no  evi- 
dence showing  or  tending  to  show  that  the 
engineer  had  any  knowledge  that  plaintiff 
had  opened  the  gate  and  was  leaning  over 
and  looking  down  Into  the  shaft,  in  a  posi- 
tion where  he  would  be  hit  If  the  elevator 
should  descend.  This  was  one  of  22  Instruc- 
tions offered  by  the  defendant  Ten  th^eof 
were  given,  and  12  were  refused.  The  in- 
structions offered  by  defendant  occupy  9H 
printed  pages  of  the  abstract  before  us.  The 
trial  court  would  doubtless  have  been  war- 
ranted in  refusing  all  of  defendant's  Instruc- 
tions oa  this  ground.  Sldway  v.  Missouri 
Land  ft  Uve  Stock  Co.,  lOS  Mo.  842,  68  S.  W. 
70S.  In  any  event,  under  the  circumstances, 
we  think  that  the  refusal  of  defendant's  ln> 
Btructlm  No.  A  could  not  have  been  prejudl. 
dal  to  It.  There  was  evidence,  in  our  (pin- 
ion, from  which  the  Jury  could  find  that  the 
mglneer  ought  to  have  known  of  plalntUTs 
peril,  and,  as  said,  such  a  finding  would  be 
tantamount  to  finding  that  he  had  knowledge 
thereof,  ^ougfa  an  Instruction  be  one  that 
may  appn^rlat^  be  given,  It  does  not  al- 


Digitized  by  Google 


Mo.> 


(i»  aw.) 


263 


ways  follow  tbat  Its  refusal  will  be  prejudi- 
cial error.  Prltchard  v.  Hewitt,  91  Mo.  647, 
4  S.  W.  437,  60  Am.  Bep.  26&;  Brown  t.  Tran- 
sit Go,  108  Ho.  App.  810.  88  S.  W.  310. 

Tlie  court  ttm,  at  plalntUTa  request,  two 
jnstructlona  touching  the  matter  of  plaintiff's 
contrlbntoiy  n^llgeaca.  One  of  tliese,  plain- 
tiff's Instruction  No.  B,  UAa  the  Jury  tbat.  If 
tliey  fouid  and  beUeTad  to>m  tbe  eTldence 
tliat  plaintiff,  at  tbe  time  he  was  Injured,  If 
be  was  Injured,  was  conducting  himself  as  an 
ordinarily  prudent  person  would  under  ^1- 
lar  dreumstances,  then  to  find  tbat  be  was 
eisrelBing  ordinary  care,  and  was  not  guilty 
ot  coDtritratory  n^llgenofc  No  fault  la  found 
with  this  Instruction.  PtalntUTs  instroetlon 
No.  6  is  as  frflows: 

"The  court  Inatracts  the  jury  that,  with  ref- 
erence to  the  allegation  of  contributory  nee^i- 
gence  set  tip  in  the  defendant's  answer,  the  har- 
den of  proof  rests  apon  the  defendant;  that 
is,  the  defendant  must  prove  to  yoar  satisfac- 
tion by  a  preponderance  of  the  evidence  that 
the  plaintifl  did  not  exercise  ordinary  care  for 
his  own  protection." 

[I]  The  giving  of  this  Instruction  Is  asdgn- 
ed  as  error,  upon  the  ground  that  Its  effect  Is 
to  lead  the  Jury  to  believe  that  plaintiff's  con- 
tributory negligence  could  only  be  establish- 
ed by  testimony  coming  from  tbe  lips  of  de- 
fendant's witnesses.  But  we  do  not  thltilc 
tbat  it  was  reversible  error  to  give  the  In- 
struction In  this  form.  And  this  view  Is 
upheld  In  the  following  cases:  Glbbs  v.  Light 
&  Power  Co.,  142  Mo.  App.  19.  125  S.  W.  840; 
Porter  v.  Hetherlngton,  172  Mo.  App.  502, 
158  S.  W.  469 ;  Cool  T.  Petersen,  189  Uo.  App. 
717,  175  S.  W.  244. 

[•1  It  is  urged  that  the  verdict  of  $6,000  Is 
ezfittslTe.  The  evidence  shows  that  plaintiff 
was  seriously  Injured.  It  ai^ears  that  he 
wa,B  hnoclced  down,  and  that  his  body  was 
caught  between  the  ^de  of  the  elevator  and 
the  south  wall  of  the  shaft.  The  evidence  In 
his  bebalf  t^ds  to  show  that  the  skin  was 
almost  entlrdy  torn  from  his  back,  and  part- 
ly from  one  arm;  that  he  bad  bruises  and 
cuts  about  his  limbs  and  body ;  and  that  be 
sustained  an  injury  to  his  left  hip  and  to  bis 
spine.  He  was  confined  to  bis  bed  for  many 
weeks,  and  went  upon  crutches  for  some 
weeks  thereaiter.  He  testified : 

^ell.  I  walk  with  a  swing,  and  the  reasm  I 
walk  with  a  swing  is  to  get  tbe  weight  off  of 
my  1^  hip  as  much  as  I  can,  1  haven't 
enough  strength  in  my  left  hip  to  walk  and 
straighten  up  the  usnal  way  of  wslUng." 

He  was  not  employed  at  the  time  of  the 
trial,  though  the  evidence  shows  that  several 
months  after  the  casualty  he  began  operating 
an  automobile,  and  that  for  a  time  he  worked 
in  a  pool  room.  He  testlQed,  however,  tbat 
be  was  unable  to  continue  In  work  of  either 
character,  and  tbat  prior  to  bis  injury  be  was 


strong  and  healthy,  with  no  physical  ailment 
of  any  sort 

The  physician  who  treated  plaintiff's  In- 
juries did  not  testify.  A  physician  who  liad 
examined  Um  prior  to  tbe  trial  testified  that 
"the  left  leg  was  shortened" ;  that  "tbe  short- 
eailng  was  in  the  pelvis tbat  tiKre  bad  been 
"tither  a  fractare  of  the  pelvis  or  a  disloca- 
tion of  the  sacro-tUac  Joint  of  Oie  pelvis." 
The  record  shows  tiiat  plaintiff  offered  the 
deposition  of  a  pbysldan,  Dr.  Tethering, 
takm  in  the  (dty  of  St  Ijou!^  hut  on  objec- 
tion of  defendant  the  deiMirttion  was  ezelfflS- 
cd  for  the  reason  that  certabi  X-ray  photo- 
graphs referred  to  ther^  by  tbe  wimess, 
and  wfal^  had  been  marked  as  exhlblti^  were 
not  attached  te  the  deposltiini. 

Under  tbe  drcnmstances  we  could  not  well 
hoi&  that  the  Terdlet  Is  excessive,  warrant- 
ing interference  at  our  hands: 

We  perceive  no  reversible  error  In  tiie 
record,  and  It  follows  that  Uie.  Jadgmmt 
Shoold  be  afllrmed. 

It  Is  so  ordered. 

DAUBS,  J.,  concurs. 
BBOKEB.  J.,  not  slttlns. 


MASON  V.  MASON.  (No.  2793.) 

(Sprinjtfield  Court  of  Appeals.  Missouri.  Jane 
18,  1921.   Behearing  Denied  Ang.  9,  1921.) 

1.  Divorce  <g==»l84(IO)— Finding  on  cenflletlsi 
evldenee  aet  disturbed. 

IVbere  the  trial  conrt  has  tbe  witnesses  be- 
fore him  and  has  a  modi  better  opportnoity  to 
Jndge  of  the  real  merits  of  the  controversy 
than  the  appellate  coort,  the  latter  will  defer 
largely  to  the  trial  court's  Judgment,  and  where 
tiiere  was  much  cimfllet  in  the  testimony  in  a 
divorce  ease,  the  trial  coort's  finding  in  defend- 
ant's favor  will  not  be  disturbed. 

2.  DIvoroe  «=3240(2)— Coart  should  be  eare- 
fui  in  fixing  amount  ef  alimony. 

While  the  wife,  on  being  awarded  a  de- 
cree of  divorce.  Is  entitled  to  a  fair  allowance 
for  alimony,  considering  her  hnBband*a  ability 
and  the  statira  In  life  of  the  parties,  the  court 
shoold  be  careful.  In  fixing  the  amount  of  ali- 
mony, to  leave  no  ground  for  eaconragement 
to  an  adventuress. 

3.  DIvoroe  «5>240<5)^llewuoe  ef  $750  ali- 
mony bald  axoesalve. 

In  a  divorce  case,  where  tbe  husband  was 
shown  to  have  had  property  worth  about  $10,- 
000k  end  the  wife  bad  lived  with  him  leas  than 
five  months  and  had  not  helped  him  to  accumn- 
lata  any  of  snch  property,  held,  that  an  allow- 
ance of  $750  alimony  was  excessive,  and  would 
be  reduced  to  $600. 

Appeal  from  (Srcult  Court,  Greene  County ; 
Orln  Patterson,  Judge. 
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Action  by  Jolm  H.  Mason  against  Mary  B. 
Uaaon  for  divorce,  with  cross-bill  by  defend, 
ant  Judgment  for  def^dant,  and  plaintiff 
appeals.  Affirmed,  on  condition  that  defend- 
ant ranit  a  portion  of  the  alimony  granted ; 
otherwise  reversed  and  runanded. 

G.  G.  Lydy,  of  Springfield,  for  appellant 
F.  T.  Stockard,     Springfield,  for  respond- 
ent 

COX,  P.  J.  Action  toT  divorce  on  account 
of  indignitlea.  Defendant  filed  answer  and 
croBSrbiU  allying  Indlgnlttes  tad  asked  fin- 
decree  of  divorce  fa  her  favor  and  for  alir 
mony.  The  oourfc  found  in  defmdant's  favor 
and  raidered  Jndgmoit  awanUng  her  a  de- 
cree ot  divorce  and  alimony  in  the  enm  of 
1760  and  $00  additional  aa  attorney's  ffees. 
llatntlff  has  appealed. 

Plaintiff  bad  bem  three  times  previously 
married.  He  had  four  children,  one  b<^  and 
three  girls,  by  his  first  marriage.  His  first 
wlftt  had  died  and  hla  other  two  wives  had 
secured  divorces.  D^mdant  had  been  race 
previously  married  and  had  two  boys  by  this 
marriage.  She  had  been  divorced  tnm  her 
former  husband  and  seems  to  have  had  the 
children  in  her  custody  when  die  and  plain- 
tifl  were  married.  These  two  boys,  aged  13 
and  16  at  the  time  of  the  trial,  had  lived  with 
their  mother  and  were  takm  to  the  home  of 
plaintiff  and  lived  there  as  members  of  hla 
fiunlly  while  their  mother  and  plaintiff  lived 
together.  Plaintiff's  son  lived  at  home  and 
for  a  short  time  before  the  separation  two  of 
plaintiff's  daughters  were  living  at  home. 
Plaintiff  and  defMidant  were  married  on 
April  6, 1910.  and  separated  August  26, 1S10. 

Tbe  evidence  shows  that  these  parties  lived 
together  harmoniously  for  a  abort  time  only. 
Thdr  most  serious  trouble  seems  to  have 
arisen  from  plaintiff  whipping  one  of  defend- 
anrs  boys.  Finally  on  August  26,  191B,  de- 
fendant claims  her  husband  whipped  ber  son 
without  any  reasimable  cause,  and  she  at- 
tempted to  prevoit  it  and  he  thai  caugbt  her 
by  the  wrists  and  threw  her  around  oo  the 
porch  and  bruised  her,  and  also  struck  her 
with  the  stick  with  which  he  had  attempted 
to  whip  the  boy.  She  left  plaintiff  the  next 
morning.  As  to  her  bruises,  she  was  corrob- 
orated by  other  witnesses  who  saw  her  soon 
afterward.  She  also  claimed  he  had  asked 
her  to  give  her  children  away  and  some  other 


indignities  were  daimed,  but  those  mentioned 
are  the  most  serious. 

(1]  It  is  often  difficult  In  a  case  of  this 
kind  for  any  court  to  ascertain  the  real  facts 
and  determine  with  any  degree  of  certainty 
which  of  the  parties  Is  responsible  for  the 
trouble.  Tbls  is  especially  true*as  applied 
to  the  review  of  the  case  by  the  appellate 
court  The  trial  court  has  the  witnesses  be- 
fore him  and  has  a  much  better  opportunity 
than  has  the  appellate  court  to  Judge  of  the 
real  merits  of  the  controTersy,  and  for  that 
reason  the  appellate  court  will  defer  largely 
to  his  Judgment,  especially  when  the  facts 
are  controverted  and  the  evidence  confilctlng. 
There  was  much  conflict  in  the  testimony  in 
this  case  on  the  facts  as  to  the  various  in- 
dignliles  chained  by  the  parties  to  the  suit, 
and,  tbe  trial  court  havlug  foimd  in  defend- 
ant's favor  on  those  issues,  we  are  not  dis- 
posed to  disturb  that  finding. 

[2,  S]  The  facts  on  which  the  court  based 
the  Judgment  for  alimony  in  gross  are  not 
disputed,  and  we  are  of  the  opinion  that  ?750 
allowed  Is  excessive  under  the  facta  In  this 
case.  While  plaintiff  Is  shown  to  hare  had 
property  of  the  net  worth  of  about  $10,000^ 
defendant  had  lived  with  him  less  than  five 
months  and  had  not  helped  him  to  accumu- 
late any  of  this  property.  Defendant  had 
supported  her  two  sons  for  tbe  time  she  had 
lived  with  plaintiff  and  had  paid  about  9100 
debts  which  she  owed  prior  to  th^  marrlaga 
While  the  wife,  on  being  awarded  a  decree  of 
divorce,  is  entitled  to  a  fair  allowance  for 
alimony,  considering  the  ability  of  her  hus- 
band to  pay  and  the  station  in  Ufe  of  the 
parties,  yet  the  court  should  be  car^l  In 
fixing  the  amount  of  alimony  to  leave  ntf 
ground  for  encouragment  to  the  adventuress 
who  might  seek  to  use  the  divorce  courts  aa 
a  means  by  which  to  enridi  herself.  We  do 
not  say  that  was  attempted  in  this  case,  hut 
we  are  of  tbe  opinion  that,  taking  all  the 
drcumatances  and  the  financial  condition  of 
the  parties  into  consideration,  alimony  In 
gross  In  Qie  sum  of  $600  would  folly  meet  the 
ends  of  Jnstice  In  this  casb 

If  defendant  will  within  tm  daya  remit 
$260  of  the  alimiHiy  in  gross,  the  Jndgmrat 
will  be  affirmed;  otherwise  It  wIU  be  reversed 
and  the  cause  remanded. 

FARBIMOTON  and  BBADLBY,  Jj..  con- 
cur. 
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10.  16649.) 

(St.  LoaiB  Court  of  Appeals.  SQasonrf.  July 

11, 1921.  BefaearisE  DeDied  Jul;  22,  1021.) 

1.  Mastar  and  torvant  «=»330(l)  —  Employi 
drIvlHB  on  plover's  oar  prMBHSi  wtlns  In 
scope  of  amploymeat. 

Proof  that  the  driver  of  defendant's  anto- 
mobtte,  wUcb  collided  with  plaintiff,  was  in 
deCaidant'a  employ,  raises  a  presumption  tbat 
be,  at  ttie  time  cit  the  accident,  was  acting  with- 
in the  scope  of  lus  employment,  malting  out  a 
prima  fade  ease;  whereupon  defendant  has  the 
barden  of  sfaowliig  tbat  the  driver  was  then 
acting  uitfaont  the  scope  of  his  employment 

2.  Master  ud  servant  «s»902(2)— Employt  ntt 
aetiig  outsMe  enptaymiit  while  drlvini  to 
nake  Mlvery  for  empleyer  hsouoo  thareaft- 
er  be  was  to  drfvs  hlouelf  kone. 

Where  defendant's  employ^  driving  its  car 
at  the  time  of  its  collision  with  plaintlfE  was 
then  delivering  an  article  for  defendant,  he  was 
not,  at  the  time,  as  a  matter  of  law,  acting 
without  the  scope  of  his  employment  becauae 
from  the  place  of  delivery  he  was  to  drive  him- 
self and  another  employ^  home. 

3.  Pleadlao  «=>I0— Act  of  empioyt  nay  be 
pleaded  as  that  of  employer. 

It  is  enough  to  plead,  according  to  its  legal 
effect,  the  act  of  an  employ^  as  the  act  of  the 
employer. 

4.  Damaioa  «»l32(3)-$8,ebo  haM  aot  oxeas. 
slva  for  lajurlas     aoek  and  back  fron  auto 

OOlllslOB. 

Under  the  evidence  that  from  time  of  acd- 
dent  to  -trial,  more  than  a  year,  plaintiff  had 
been  nnable  to  do  a  full  day's  work,  and  would 
never  entirely  recover,  $3,000  for  Injaries  in 
neck  and  back  from  an  antom<rf)fle  coUlalon  Aeld 
not  czcesaiTe. 

Appeal  from  St  TiOnia  C^rcnlt  Court; 
Franklin  Ferrlas,  Judge. 
''Not  to  be  officially  published." 

Action  by  James  Gordon  against  the 
Bleeck  Avtomoblle  Company.  Judgmoit  for 
plaintiff,  and  defendant  ei^eala.  Afilrmed. 

H.  n.  Hayden  and  Joltn  P.  OrilBn,  bott 
of  St  Lonla,  for  appellant 

P.  V.  Wlteou  and  Barl  M.  Pirkqr,  both  of 
St  Louis,  tor  revondent 

BRUBRE,  a  Plaintiff  sned  the  defend- 
ant to  recover  tm  peraonal  Injuriea  auatalned 
^  him  by  being  nm  domi  an  antomoblle 
beUnqiing  to  (lie  d^mdant  and  driven  by  one 
August  M;  Blee(^  The  cause  was  tried  be- 
fore the  court  and  a  Jury  and  resulted  In  a 
vradict  and  Judgmait  In  favor  of  plaintiff  In 
tbe  sum  ctf  $8,000.  ,  Unaucceasfnl  in  obtain- 
ing a  new  trial  In  the  court  below,  defendant 
prosecateB  this  appeal. 

It  is  undisputed  tbat  the  plaintiff  was  in- 
jured thrmiKb  the  necllgence  of  August  M. 
Bleeck  whilst  driving  defendant's  automobile. 


Inasmuch  as  appellant  does  not  controvert 
the  question  of  negligence  of  August  M. 
Bleeck  In  the  operation  of  said  car,  the  evi- 
dence Introduced  at  the  trial  tending  to  es- 
tablish tbat  negligence  need  not  be  stated. 

Appellant  contends  that  the  Judgment 
should  be  reversed  on  the  ground  that  there 
is  no  evidence  in  the  record  tending  to  es- 
tablish liability  on  tbe  part  of  ai^llant  for 
respondent's  Injury;  tbat  there  was  a  failure 
of  proof  tbat  August  M.  Bleeck,  at  the  time 
of  respondent's  Injuries,  was  operating  the 
automobile  on  any  business  for  appellant  or 
acting  within  the  scope  of  his  employment 

The  facts,  as  disclosed  by  the  record, 
touching  defendant's  liability  for  the.  negli- 
gatt  act  which  resulted  in  plaintiff's  injury, 
are  these:  The  ^alntiff  at  tiie  time  of  flie 
accident  to  wit,  October  22,  1917.  was  a 
traffle  policeman  lUrecting  the  traffic  on 
Grand  avoiue  and  Washington  boulevard.  In 
tbe  city  of  St  Louis,  Mo.  August  M.  Bleedc 
waa  the  secretary  and  treasurer  of  tbe  de- 
fendant corporation,  and  one  Anna  Kegd 
was  employed  by  the  Bleeck  Automobile  Com- 
pany aa  its  bookkeeper  and  cashier.  Between 
5  and  0:80  o'clock  in  tbe  evening,  (m  the  day 
of  the  accident,  one  of  appellant's  employda 
was  leaving  appellant's  phkce  of  business 
to  deliver  an  inner  tabe,  for  one  of  de- 
fendant's cars,  to  another  employ^  in  charge 
of  said  car  in  tiie  vicinity  of  Grand  avenue 
and  Lafayette  avenue.  At  this  time  August 
M.  Bleeck  and  Anna  Kegel,  Mr.  Bleeck's  sis- 
ter, were  about  to  leave  defendant's  place  of 
business,  in  defendant's  automobile  for  their 
respective  homes.  Both  Mr.  Bleeck  and  Mrs. 
Kegel  lived  north  of  Grand  and  ■  Lafayette 
avenue  and  had  to  pass  this  point  on  their 
way  home.  As  tbe  employ^  was  leaving  de- 
fendant's office  to  deliver  the  Inner  tube  Mr. 
Bleeck  appeared  and  told  htm  to  stay  at  his 
work  and  that  he  would  deliver  tbe  tube  on 
bis  way  home.  Thereupon  the  tube  was  plac- 
ed in  defendant's  automobile,  Mr.  Bleeck  and 
Mrs.  Kegel  got  in  the  car.  and  while  Mr. 
Bleeck  was  driving  the  car  south  on  Grand 
avenue,  and  before  they  reached  the  place 
at  which  tbe  tube  waa  to  be  deUvered,  the 
Idalnttff  was  run  down. 

Tlie  evidence  ahowa  that  August  M.  Bleeck 
was  the  person  in  gmeral  authority  at  ^^el- 
lanf  8  place  of  bnalnesa;  tbe  testimtmy  being 
that  any  one  having  business  to  transact  witii 
appellant  dealt  with  him.  Furthermore*  the 
evidence  shows  that  it  waa  tbe  duty  of  any 
employ^  of  tbe  said  company  te  take  the 
tube  to  appellant's  vsoJ^vs^  in  cha^e  of  de- 
fendant's disabled  car.  The  evidence  there- 
fore established  that  in  taking  the  Inner 
tube  to  Grand  and  Lafayette  avenue  Mr. 
Bleeck  was  engaged  upon  his  employe's  busi- 
ness and  acting  within  tbe  scope  of  his  em- 
ployment 
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There  was  evidence  tending  to  show  that 
Mr.  Bleeck  was  acting  within  the  scope  of 
his  employment  In  carrying  appellant's  book- 
keeper and  cashier  to  her  home,  and  that 
In  so  doing  the  automobile  was  being  used 
In  the  service  of  the  said  company.  On  this 
matter  Mr.  August  M.  BIee(^  testified  w 
cross-examination  as  follows: 

"Q.  Now,  you  were  going  then  to  deliver  this 
tube  first,  to  one  ot  your  men— one  of  the  com* 
pnny'B  men,  down  at  Grand  and  Park?  A. 
Grand  and  Lafayette. 

"Q.  Grand  and  Lafayette;  that  was  tlie  pur- 
pose of  yonr  trip  first?  A.  Yes,  sir. 

"Q.  After  that  was  done  then  you  intended 
to  fo  home?  A.  I  took  my  sister  home  and 
went  home  myself. 

"Q.  Employes  are  taken  home  sometimes  In 
the  automobiles  of  the  company?  A.  Some* 
times. 

**Q.  And  yon  were  an  officer  of  the  company 
and  were  working  for  the  company,  too?  A. 
Tes. 

"Q.  And  that  was  a  part  of  yonr  duty  to  do 
this,  wasn't  it?  A.  Tes,  sir. 

"Q.  And  at  this  time  yon  were  engaged  fai 
the  discharge  of  yonr  duty  as  an  employ^  of 

the  company,  weren't  you?  A.  Tes,  sir." 

No  attempt  was  made  to  contradict  the 
above  testimony. 

[1]  Proof  that  the  automobile  In  question 
was  owned  by  the  appellant  and  that  Aognst 
M.  Bleeck,  the  driver  of  the  machine,  was 
in  appellant's  employ  raised  a  presumption 
of  fact  that  August  M.  Bleeck,  at  the  time 
of  the  accident,  was  acting  within  the  acope 
of  his  employment,  and  made  out  a  prima 
fade  case  against  appellant;  that  burden 
was  then  placed  upon  the  appellant  to  show 
that,  at  the  time  of  the  injury,  August  M. 
Bleeck  was  acting  outside  the  scope  of  his 
employment.  O'Malley  v.  Construction  Co., 
255  Mo.  391, 164  S.  W.  565 ;  KUroy  v.  Charles 
L.  Crane  Agency  Co.,  203  Mo.  App.  302,  218 
S.  W.  425;  Guthrie  v.  Holmes,  272  Mo.  215. 
198  S.  W.  854,  Ann.  Cas.  1918D,  1123;  Kazee 
V.  Kansas  City  Life  Insurance  Co.,  217  8.  W. 
340;  Lafferty  v.  Kansas  City  Casualty  Co. 
(Sop.)  229  S.  W.  761;  Long  v.  Nute,  123  Mo. 
App.  209,  100  S.  W.  511;  Shamp  v.  Lam- 
bert, 142  Mo.  App.  S73,  121  S.  W.  77a 

Plaintiffs  prima  fade  case  was  not  destroy- 
ed or  discredited.  Mo  evidence  was  Introduc- 
ed to  overcome  or  cmtradle^  positive 
proof,  the  prima  fade  case  made  against  the 
app^ant.  The  presnmptton  was,  as  hweln- 
before  stated,  tiiat  Bleet^  was  ninalng  the 
aatomoUle  In  bis  master's  service.  If  he  was 
not  BO  mnniDg  It,  this  fact  was  pecnllarly 
within  the  knowledge  of  his  master,  but  no 
evidence  was  introduced  tending  to  show 
tlwt  Bleedc  was  usldg  the  automobile  witiioat 
authority,  or  was  artlng,  at  the  time  of  the 
acddent,  ontside  the  sctqie  of  his  employmnt 
or  outside  his  master's  service.  On  the  con- 
trary, afilrmative  evidence  was  introduced 
supporting  the  prima  fade  case  and  show- 
ing that  the  negligence  complained  of  oc-  ■> 


curred  while  Bleeck  was  eunged  tn  the  pros- 
ecution of  the  business  ^ralch  he  was  em- 
ployed to  do. 

[2]  Appellant  contends  that  the  main  pur^ 
pose  for  which  Bleeck  was  using  the  automo- 
bile, at  the  time  of  the  acddent,  was  for  his 
own  pleasure,  to  wit,  to  carry  himself  and 
Anna  Kegel  to  their  respective  homes;  and 
that  the  matter  relating  to  the  inner  tube 
^as  merely  Inddental  to  said  pnri>ose,  and 
therefore  appellant  was  not  liable  for  the 
negligence  of  Bleeck.  In  view  of  the  fact 
that  the  uncontradicted  evidence  shows  that 
August  M.  Bleeck  was  acting  throughout 
within  the  line  of  his  employment  and  for  the 
appellant,  the  legal  question  raised  need  not 
be  discussed  In  the  Instant  case;  suffice  it 
to  say  that  It  Is  Immaterial  whether  or  not 
the  taldng  of  the  Inner  tube  to  appellant's 
mploy6  was  Inddental  to  the  main  porpose 
of  the  use  of  the  automobile^  because  the 
evidence  shorn  that,  at  the  time  the  injury 
took  place,  Blee<^  was  engaged  not  cm  his 
own  but  on  appdiant'a  business  and  within 
the  scope  of  his  employment  We  cannot 
pass  upon  the  wel^t  of  the  testimony ;  tiiat 
Is  the  province  of  the  Jnry.  There  is  evi- 
dence In  the  record  tending  to  establish  lia- 
bility an  the  part  of  ai^lant  for  plalntilTs 
injury. 

What  we  have  heretofbte  aald  dlqioses  of 
appellant'a  contentim  that  flie  trial  court 
erred  In  the  matter  aC  instructions  given  and 
refused.  The  jury  were  pnpaij  instnlcted 
as  to  the  law  of  the  case. 

[S]  Appelant  contends  Haat  the'petitlOD 
falls  to  state  a  cause  of  action  for  the  reason 
that  the  petition  falls  to  allege  that  August 
M.  Bleeck  was  an  employd  of  appellant,  and 
that  at  the  time  of  the  acddent  he  was  act- 
ing within  the  scope  of  his  employment  In 
the  oi>eration  of  the  automobile. 

The  petition  alleges  that  the  api>ellant  and 
August  M.  BleedK  were  the  owners  of  and 
In  charge  and  control  of  and  operating  the 
automobile  which  struck  plaintiff.  The  fact 
Is  pleaded  according  to  its  l^al  effect 
Where  the  allegation,  as  here,  is  that  the 
act  was  committed  by  the  master,  the  fact 
that  the  act  was  committed  by  the  agent  or 
servant  supports  the  allegation  and  does  not 
affect  the  ri^ht  of  recovery.  M<<^y  v.  K. 
O.,  St  J.  &  C.  B.  By.  Co..  86  Ma  Ae^  Idc. 
cit  462;  Price  v.  Barnard,  70  Mo.  App.  loc; 
dt  180;  McNees  v.  Mo.  Pac.  By.  Co.,  22 
Mo.  App.  loc.  dt  238;  Bite  on  Code  Plead- 
ing, 1  168. 

[4]  Appellant  farther  contends  that  the  ver- 
dict Is  excessive.  Phtintiff  was  struck  by  the 
automobile,  knocked  down,  and  rendered  uo- 
consdons.  He  saved  hlnuelf  from  death  or 
man  serious  Injury  by  holding  onto  the  fnmt 
springs  <tf  the  antomoblle.  Tbe  front  axle 
of  the  car  was  resting  on  the  small  of  fata 
baA,  his  left  1^  was  doubled  under  him, 
and  his  right  leg  was  stretched  forward;  In 
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this  position  be  wu  dragged  about  slxtr 
tcet  He  wu  lojored  In  tbe  necft  and  In  tbe 
amall  of  bis  back.  Tbe  acddent  occurred  on 
tbe  22d  day  ctf  October.  1917.  Tbls  cause 
was  tried  on  tbe  IStb  day  of  Febmaiy,  1919. 
At  the  trial  there  was  evidence  toidln^  to 
show  that  plaintiff  was  still  Buffering  from 
the  Injuries  received  and  was  still  tinder  med- 
ical treatment.  The  evidence  shows  that  be 
anfTered  from  backaches  and  {mlns  In  the 
back  of  his  neck,  was  troubled  with  head- 
a'ches,  nervousness,  and  Insomnia,  all  dne  to 
the  accident  The  evidence  further  shows 
that  plaintiff  Is  unable,  since  the  accident, 
to  do  a  full  day's  work.  There  was  testimo- 
ny trading  to  show  Uiat  plaintiff  would 
□ever  entirely  recover  from  hts  injuries.  In 
tbe  face  of  this  testimony  we  cannot  say  that 
the  verdict  Is  excessive. 

Finding  no  reversible  error,  tbe  judgm«it 
of  tbe  trial  court  should  be  afflrmed,  and  the 
Commissioner  so  recommends. 

FEB  CtTRIAU.  The  opinion  of  6BUBRE, 
C,  Is  adopted  as  the  opinion  of  tbe  court 

.The  Judgmrat  of  the  circuit  court  of  the 
<Kty  of  8t  lioula  is  according y  afllimed. 

ALLEN,  P.  J.,  and  DAUEIS,  J.,  oneiir. 
BECKEB,  J.,  not  Bitting. 


PORD-OAVIS  MFG.  CO.  v.  MAGQEE. 

(No.  16931.) 

(St  Louis  Conrt  of  Appeals.  Missouri.  July 
9,  1921.  Behearing  Denied  July  IS,  1921.) 

1.  Money  reeeivad  ^l  —  Parposa  ef  aotiaa 
stated. 

The  purpose  of  an  action  for  money  had  and 
received  ii  to  afford  relief  when  it  is  shown 
that  money  or  its  eqoivalent  has  been  received 
under  drcamstances  snch  that  tbe  person  re- 
ceiving it  should  not  retain  it  and  that  it  should, 
according  to  equity  and  consdence,  be  returned 
to  the  party  to  whom  it  belongs. 

2.  Money  reoelvsd  What  nast  ka  tbawa 
by  plalittff  to  reeovar  In  aotion  for  moaay  had 
and  raoaived. 

For  plaintiff  to  recover  in  an  action  for 
money  had  and  received,  it  must  be  shown  that 
defendant  obtained  the  money  sued  for  knowing 
that  it  belonged  to  plaintiff,  or  under  circum- 
stances which  snggested  ot  in  the  exercise  of 
reasonable  diligence  would  have  suggested  to 
him  that  it  was  plaintiff's  money;  that  be  ob- 
tained it  without  consideration;  that  at  the 
time  of  the  filing  of  the  suit  he  was  either  in 
possession  of  the  money  or  had  ^ven  it  to  an- 
other as  the  result  of  some  sort  6f  collusion ; 
that  It  belonged  to  plaintiff;  and  that  In  equity 
and  good  oonsdenee  plaintiff  Is  entitled  to  the 
money- 


3.  Corporations  «sa4l4(l)  —  Saeratary  and 
traasarer  aathoriied  to  alga  oheoka  haM  ai* 
Miorlzad  ta  ladona  diacka  pqraUa  ta  oarp»> 
ratiaa. 

The  secretary  and  treasurer  of  a  manufae- 
taring  company,  authorized  to  draw  and  sign 
diecks  on  its  fimda,  was  also  authorised  to  in- 
dorse its  name  on  checks  payable  to  its  order. 

4.  Corporations  «a»5l9(l)^at  aatltlsd  to  r«- 
oover  prooaads  of  cbeok  fram  one  rep^Mio  ta 
elllaar  wtthant  anowiag  ooavqrslon  ^  afllaat 
or  Ita  awa  titia. 

Where  defendant;  to  accommodate  plain- 
tiff's secretary  and  treasoter,  received  from 
him,  and  deposited,  a  check  payable  to  plaintiff, 
and  subsequently  repaid  the  amount  to  the  sec- 
retary and  treasurer  by  a  check  payable  to  him 
personally,  plaintiff  couJd  not  recover  the  money 
from  defendant  in  an  action  for  money  had  and 
received  on  a  mere  showing  that  the  check  was 
drawn  in  its  favor,  without  showing  that  the 
secretary  and  treasurer  converted  the  moneyr 
or  thst  plaintiff,  and  not  snch  officer,  was  en- 
titled to  the  money. 

5.  Trial  9s»377(2>— Refnsid  to  persilt  reopen- 
ing of  ease  to  ainit  evidence  which  party  had 
opportunity  to  present  held  sot  an  abuse  of 
disoretioH. 

In  an  action  to  recover  the  amount  of  a 
(beck  payable  to  plaintiff  and  cashed  by  defeni|- 
KOt  at  the  request  of  its  secretary  and  treas- 
urer to  whom  defendant  repaid  the  proceeds  b^ 
a  dieck  payable  to  him  personally,  where  plain- 
tiff was  afforded  every  opportunity  to  show  that 
the  money  represented  by  the  check  rightfully 
belonged  to  it,  but  failed  to  do  so,  and  asked 
and  was  granted  dedarations  of  law  that  de- 
fendant's evidence  tending  to  show  plaintiff's 
indebtedness  to  the  secretary  and  treasurer  was 
immaterial  and  incompetent  the  denial  of  plain- 
tiff's motion,  filed  aome  days  after  the  case  was 
dosed,  to  reopen  the  case  for  further  OTidenee 
on  tJie  question  ot  such  Indebtedness  was  not 
an  abuse  of  discretion. 

6.  Money  reoalvad  ^17(1)'  — PlaadlRga  helM 

sufficient 

In  an  action  for  money  had  and  received  to 
recover  the  amount  of  a  check  drawn  to  plain- 
tiff's  order  and  cashed  by  defendant,  who  re- 
paid tbe  proceeds  to  plaintiff's  secretsry  and 
treasurer  by  a  dieck  payable  to  him  personally, 
the  petition  Md  to  state  a  cause  of  action,  and 
the  answer  to  pot  in  Issue  the  averments  of  the 
petition. 

Appeal  from  St  Louis  Olrcnlt  Oonrt;  WU- 
aon  A.  Taylor,  Judge. 
"Not  to  be  officially  pablUhed."  > 

Action  by  tbe  Ford-Davis  Manufacturing 
Company  against  Charles  Ia  Maggee.  Front 
a  Judgment  tot  defendant,  i^lntifl  appeala. 
Affirmed. 

Perry  Post  Taylor,  ShuU  Mayer,  and  Ben 
L,  Sblfrln,  all  of  St  Louis,  for  aniellant. 
'  M.  U.  H^en,  ot  St  Louis,  for  xespondent. 

DAUBS,  J.  This  la  an  action  for  money 
bad  and  received.   Petition  alleges  that  one 


>For  oUmt  mm  sm  asms  topic  and  KBT-NUHBBR  In  all  K«y-Numb«red  Digests  and  tndezst 


Digitized  by  Google 


268 

SL  W.  OflUdcen,  secretary  and  treasnror  of 
the  plaintiff  corporation  obtained  a  cadiier's 
check  for  $1,027.  IsAued  February  27,  1917, 
to  die  order  of  the  plalntUf  by  the  Third  Ka- 
tlonal  Bank  of  St  Lonla.  and  Indorsed  same 
aa  BQch  secretary  and  treasnrN-  over  to  de- 
fendant and  that  d^endant  two  days  later 
returned  same  In  the  form  of  his  (defend- 
ant's) own  check,  made  payable  to  O^cken 
personally;  that  the  chedc,  passed  to  the  de- 
fendant without  conslda-atlon;  that  plain- 
tiff received  no  consideration  therefor;  that 
defendant  being  so  Indebted  to  plaintiff, 
promised  and  agreed  to  pay  same  to  plain- 
tiff; that  the  plalntlCC  was  at  the  time  the 
owner  of  and  entitled  to  the  poasesslon  of 
said  check. 

^e  answer  was  a  general  denial,  and,  an- 
swering further,  averred  that  defendant  re- 
ceived the  check,  but  only  for  and  as  the  agent 
of  Oelfcken,  and  that  at  the  time  of  the 
transaction  plaintiff  was  Indebted  to  Oelfck- 
^  in  a  sum  greater  in  amount  than  the  face 
of  the  check.  The  reply  denies  all  new  mat- 
ters In  the  answer,  except  that  defendant 
collected  the  proceeds  of  this  check.  The 
case  was  tried  before  the  drciiit  court  with- 
out a  Jury-  Judgment  was  for  the  defend- 
ant.   Pialntlft  appeals. 

The  suit  was  Instituted  originally  by  ap- 
pellant and  its  assignee  for  benefit  of  cred- 
itors jointly.  The  assignee  being  eliminat- 
ed, the  appellant  and  respondent  alone 
are  now  here  face  to  face  on  appeal. 

The  facts  are  few  and  undisputed.  B.  W. 
Oelfcken,  a  physician,  with  offices  at  OUve 
street  and  Compton  avenue,  St  Louis,  was 
secretary  and  treasurer  of  the  Ford-Davis 
Manufacturing  Comi)any,  and  Oelfcken's  of- 
fice was  diagonally  across  the  street  from 
the  defendant's  drug  store.  Dr.  Oelfcken 
had  been  cashing  checks  at  this  drug  store, 
and,  In  some  instances  at  least,  checks  drawn 
by  the  Ford-Davis  Manufacturing  Company 
were  there  cashed.  Oelfcken  secured  a  cash- 
ier's check  from  the  Tlilrd  National  Bank 
for  the  amount  named,  made  payable  to  the 
order  of  the  Ford-Davis  Manufacturing  Com- 
pany. He  testified  that  he  was  leaving  town 
that  day,  and,  his  bank  having  closed,  he 
sent  the  cashier's  check  to  the  defendant's 
drug  store  for  safe-keeping.  Same  was  in- 
dorsed, "Fay  to  the  order  of  O.  L.  Maggee, 
FOrd-Davls  Mfg.  Co.,  E.  W.  Oelfcken.  Secy.  & 
Treas."  Defendant  took  the  check  and  de- 
posited same  to  bis  credit  in  the  Cass  Ave- 
nne  Bank,  through  which  same  was  cleared 
and  paid.  Two  days  later  Dr.  Oelfcken  re- 
turned to  the  city,  and  defendant  returned 
the  money  by  another  check  drawn  by  Mag- 
gee  on  his  own  account  to  Oelfcken  person- 
ally. The  defendant  testified  there  was  no 
special  reason  for  drawing  the  check  In  thts 
manner,  and  that  It  had  not  occurred  to  him 
to  draw  it  otherwise. 

No  convosation  passed  between  Oelft^en 


(Uo. 

and  the  def aidant  concerning  the  check,  as 
the  defoidant  understood  that  be  was  to 
hold  or  deposit  the  check  as  an  accommoda- 
tlon  to  Dr.  Oelfckoi,  and  give  it  back  to 
him  wb^  he  called  tot  it  Defendant  did 
return  the  exact  amount  to  Dr.  Oelfcken  af t- 
er  two  days,  whei  Oelfcken  returned  to  the 
city.  There  was  no  d^nand  for  the  mon^ 
made  of  the  defendant  until  Maxdi  23,  1017, 
nearly  a  month  afterwards. 

The  court  refused  the  first  declaration  of 
law  requested  by  plaintiff,  but  gave  its  deo- 
larationa  No.  2  and  No.  8.  Declaration  of 
law  No.  1  was  to  the  effect  that  it  the  check 
li  as  payable  to  plaintiffs  order  and  was  its 
property,  but  was  Indorsed  by  OelfdEen  to 
his  own  order,  and  that  defendant  received 
the  proceeds  thereof,  but  gave  no  considera- 
tion therefor  to  the  plaintiff,  and  that  plain- 
tiff was  not  indebted  to  the  defendant  at 
the  time,  then  the  finding  ot  the  court  must 
be  for  the  plaintiff.  Declaration  ot  Law  No. 
2,  given  at  the  rectuest  of  plaintiff,  declared 
that  the  evidence  whether  the  Ford-Davis 
Manufacturing  Company,  plaintiff,  was  ior 
debted  to  Oelfcken  at  the  times  mentioned  in 
the  pleadings  and  evidence  was.  immaterial, 
and  should  be  disregarded,  and  to  like  ef- 
fect declaration  No.  8  exduded  such  evidence 
as  being  incompetent. 

Appellant's  complaint  as  addressed  to  thte 
court  is  that  the  court  erred  In  refusing  the 
first  declaration  of  law  requested  by  It,  and," 
again,  that  it  was  error  for  the  court  "on  the 
facts  undisputed  to  find  for  Uie  defendant 
'and  fall  to  find  for  the  appellant" 

An  action  of  this  character,  being  one  for 
money  had  and  received,  has  been  specially 
treated  by  our  courts.  As  is  said  in  Richard- 
son V.  Drug  Co..  92  Mo.  App.  loc  dt  521,  99 
S.  W.  loc.  cit  399: 

"The  simplidty  of  the  action  ia  indeed  what 
commends  it  to  the  favor  of  the  courts.  A 
plaintiff  is  exonerated  from  the  necessity  of 
stating  the  special  circumstances  of  We  case, 
and  therefore,  from  the  danger  of  a  nonsuit  by 
a  variance  between  bis  allegations  and  the 
proof,  while  as  to  the  defendant:  'It  ie  the  most 
favorable  way  in  which  be  can  be  socd;  he  can 
be  liable  no  further  than  the  money  he  has 
received,  and  against  that  may  go  into  every 
equitable  defense  upon  the  general  issue;  he 
may  claim  every  equiuble  allowance;  he  may 
prove  a  release  without  pleading  it;  in  short 
he  may  defend  himself  by  everything  which 
shows  that  the  plaintiff  ex  leqno  et  bono  Is  not 
entitled  to  the  whole  of  his  demand.*  Moses  v. 
Mttferlan,  2  Burr.  1005." 

f»ee,  also,  York  v.  Bank,  105  Mo.  App.  127, 
79  S.  W.  968;   Crigler  v.  Duncan,  121  Mo. 
Aii>.  3S1,  99  S.  W.  61;  Jobnson-Brinkman 
Coo.  Co.  V.  Bank,  116  Mo.  568,  22  S.  W.  813, 
Ajn.  St  Bep.  615. 

11]  These  adjudications  bestieak  a  fiex- 
ibl;lty  of  the  action,  the  purpose  being  to 
aft-trd  relief  when  It  Is  shown  that  money  or 
its  equivalent  has  been  received  under  ciiv 


233  SOUTHWBSTBRN  BEFOBTBB 


Digitized  by  Google 


Mo.) 


FOBD-DATIS  MVO.  CO.  T.  MAGOXB 
(MS  aw.) 


269 


cunutftnow  nndtt  which  sueh  penu»  reo«lv- 
Ing  same  should  not  retain  tt,  and  ahonld, 
according  to  enolty  and  conacfenee,  be  re- 
turned to  the  party  to'  whan  It  bdo^ 

Tbe  coort,  a  ixxry  being  waived,  found  from 
the  evidence  as  presented  that  plaintiff  fail- 
ed to  auataln  the  petltlOD,  and  waa  therefore 
not  entitled  to  tecorer.' 

We  may  well  consider,  first,  whether  plains 
tiff  made  a  proper  showing  to  make  a  prima 
fkde  caaa,  and  then  wbethear  tbe  court  oor- 
rectly  ruled  on  the  other  matters  complain- 
ed oC 

[2]  In  order  for  plaintiff  to  recover,  there 
mnst  be  a  showing  In  the  record  before  ua 
that  the  dtfendant  obtained  tbls  money 
knowing  that  It  belonged  to  the  plaintiff,  or 
under  drcinnBtancea  which  suggested,  or  In 
the  exercise  of  reasmable  diligence  would 
hare  suggested,  to  him  that  it  waa  plalutltTs 
moue> ;  that  he  obtained  It  withont  consider- 
ation, and  that  the  defendant  at  tbe  time 
of  tbe  filing  of  tbe  suit  was  either  In  poeses- 
idon  of  the  money  or  had  given  same  to 
another  as  the  result  of  some  sort  of  colla- 
slon,  and  that  same  bdonged  to  plaintiff, 
and  thnt  In  equity  and  good  ctmsdence  the 
plaintiff  company  Is  entitled  to  this  sum  of 
money  from  this  defendant. 

[3]  Dr.  Oelfcken  was  secretary  and  treas- 
nrer  of  the  Ford-Davis  Mamifartnrlng  Com- 
pany. He  was  undoubtedly  authorised  to 
draw  and  sign  checks  upon  the  funds  of  aueh 
company,  for  It  appears  that  the  bank  rec- 
ognized such  authority  In  its  transacUons 
with  tbe  plaintiff,  and  the  conduct  of  plain- 
tiff In  the  case  clearly  establishes  thla  If 
Oelfcken  waa  authorized  to  draw  and  sign 
che<^  on  the  company's  fnnda,  it  follows 
that  he  was  also  autborlaed  to  indorse  Its 
name  on  checks  payable  to  Its  order.  De- 
fendant received  the  dieck  from  Oelfcken 
and  gave  It  back  to  the  same  person  f^m 
whom  he  had  received  It  without  any  In- 
terest In  the  transaction,  for  aught  that  ap- 
pears, except  to  accommodate  the  doctor. 

Let  ns  now  conaider  what  Is  {dalntlCTs  evi- 
dence In  the  case.  First,  there  was  a  deed 
of  assignment  of  plaintiff  to  one  Wiehe  toe 
benefit  of  creditors;  discbarge  of  assignee; 
then  deposition  of  defendant  waa  offered, 
showing  defendant's  indorsement  on  cash- 
ier's check;  also  that  be  had.  cashed  checks 
of  plaintiff  before;  that  he  waa  not  a  cred- 
itor of  plaintiff. 

Wiehe  tcptlfled  that  as  assignee  he  had 
made  demand  on  defendant  on  March  2S, 
1917,  for  amount  of  check;  that  he  paid  cred- 
itors of  company  in  full,  and  returned  the 
assets  back  to  the  corporation;  that  he  did 
not  find  that  there  was  a  claim  against  the 
company  by  Magftee;  that  he  "^ever  ascer- 
tained" whether  the  company  owed  Oelfcken 
any  money.  He  admitted  company's  deposit 
book  entry  of  $1,008.25  on  December  10,  lOlC, 
tnt  oonld  not  tell  whether  this  amoimt  waa 


oontrlbuted  by  Oelfcken  or  not  fHils  cov- 
ers, ia  substance,  tba  entire  proof  offered  hj 
plalnttff.  Z)6fendanfs  evidence  adds  noth- 
ing to  plaintiff's  case. 

{41  nie  dellendant  attempted  to  diow  bf 
Oelfcken  that  on  December  10,  1916,  Oelfck- 
en had  plaoed  |1,00&2S  of  bis  own  money, 
drawn  hy  check  on  the  St  Louis  Cnlmi  Banic, 
to  the  credit  of  plalndff,  tar  wbldL  he  re* 
celved  no.conalderatlon  and  wUch  he  with- 
drew by  ids  cashier's  Chedc.  This  evidence 
was  dlsr^;arded  by  appellantfs  declaratton  of 
law,  and  upon  aiwiellant's  inslateuce  the 
court  disregarded  all  questions  relatlDg  to 
matters  as  to  wbetbn  the'nuxiQy  in  contro- 
versy behmged  to  Oelf<Aen  or  to  plaintiff, 
^bere  is  no  evidence  In  tbe  case  that  the  cor> 
poratlon  was  rightly  entitled  .to  the  mon- 
ey, or  that  OelfAen  was  i)ot  eotiaed  to  It, 
except  that  the  cashier's  Aeck  was  drawn  in 
favor  of  idaintlff,  and  xmier  the  dream- 
stances  of  this  case  this  does  not  suffice. 
The  exclusion  of  tbe  testimony  of  Odfcluai 
as  to  whom  the  money  belonged  was  at  ap- 
pellant's request  and  upon- its  declaration  of 
law.  Plaintiff,  as  aald,  made  no  showing 
whatever  that  It  and  not  Oelfcken  was  en- 
titled to  this  auHi^.  It  was  Imperative  up- 
on plaintiff  before  recovery  could  be  had 
that  there  be  a  showing  that  Oelfcken  con- 
verted this  money,  or  that  plaintiff,  and  not 
Oelfcken,  was  entitled  to  it. 

[1]  Some  days  after  the  case  was  closed, 
plaintiff  filed  a  motion  before  tbe  court  to 
reopen  the  case  for  fi^rCher  crosa-examlnation 
of  Oelfcken  on  the  question  of  Indebtedness 
between  Oelfcken  and  the  corporation.  This 
the  court  disallowed,  and  we  cannot  now 
say  that  the  court  abused  Its  discretion  in 
doing  so.  Plaintiff  was  afforded  every  op- 
portunity to  show  that  the  money  represent- 
ed by  the  check  rightfully  belonged  to  plain- 
tiff. Defendant  produced  erldeoce  trading 
to  show  that  the  money  hel<»iged.  hi  fact,  to 
Oelfckra,  and  this  testlmtmy  was  excluded 
as  immaterial  and  Incompetent  by  declara- 
tions asked  by  and  given  In  b^ialf  of  the 
plaintiff.  While  we  think  It  went  to  the 
very  vitals  of  the  case.  It  was  nevertheless 
dlsr^rded  npon  appellant's  request  and  up- 
on its  declarations  of  law.  Before  us  we 
have  a  record  absent  of  a  showing  justifying 
a  Judgmmt  against  defendant  in  t&TW  of 
plaintiff  for  the  reg^very  of  the  proceeds  of 
this  check;  tbere  was  afforded  plaintiff  every 
opportunity  to  make  a  proper  showing  if,  in 
fact,  such  facts  existed,  and  no  ruling  of 
the  court  below  suffered  any  advantage 
against  plaintiff  or  In  favor  of  defendant 

[(]  We  have  examined  the  counter  obje^ 
tlons  to  the  pleadings.  The  petition,  with  In- 
tendments, states  a  cause  of  action,  and  the 
answer  contains  enough  to  put  in  Issue  the 
avermmts  of  the  petltlcm.  Sanitary  Co.  v. 
aeed,  170  Mo.  App.  1»4, 161  8.  W.  81S. 

It  is  unnecessary,  In  view  of  our  condn- 
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slons  above  set  oat,  to  discuss  the  inslstenoe 
of  appellant  on  the  refusal  of  the  declaration 
of  law  No,  1.  Upon  the  showing  made  by 
the  plaintiff,  and  under  the  evideace  In  the 
whole  case,  the  Judgment  rendered  in  favor 
of  the  defendant  la  amply  supported. 
Accordingly  the  judgmoit  Is  affirmed. 

ALUES,  P.  c<mcnrB. 
BEGKEB,  J.,  absent 


ROGERS  V.  CROSS  at  al.    (No.  16656.) 

(St.  Lonis  Coart  of  Appeals.   Missouri.  Jone- 
29,  1921.) 

JasticM  ef  thB  p^m  «=>I74(26)  —  Wh«4her 
Joint  makers  of  note  liable  for  full  amount 
held  for  Jury,  thoush  no  payment  pleaded  !■ 
Jnstloe  court. 

Id  an  action  on  a  promissory  note  executed 
by  two  of  three  partners  to  the  third  where  It 
was  contended  by  defendants  that,  in  considera- 
tloo  of  one  of  thein  snrrendering  his  interest 
in  the  partnership,  he  waa  released  from  fats 
obligation  on  the  note,  wherenpon  the  other 
paid  plaintiff  one-half  the  note  and  Interest,  the 
question  whether  defendants  were  liable  for  the 
full  amount  of  the  note  ahoold  have  been  sub- 
mitted to  the  jury  by  circuit  court,  though  no 
payment  was  pleaded  by  them,  the  suit  bavins 
originated  in  a  Justice  court,  where  defendants 
filed  no  pleadings. 

Appeal  from  St<  Louis  Circuit  Coort ;  Ho- 
eea  Hartmann,  Judge. 
"Not  to  be  officially  published." 

Action  by  Uzzle  Rogers  against  James 
Gross  and  brother.  Judgment  for  plaintiff, 
and  defendants  i^^al.  Reversed  and  re- 
manded. 

B.  J.  Brenmm  and  C  M.  Bandonl,  both 
of  St  Louis,  for  appellants. 

William  T.  KdJL  of  St  LoulB,  for  respond- 
ent 

■ 

NIPPEB,  0.  On  July  26, 1917,  plaintiff  In- 
stituted suit  on  a  note  before  a  justice  of 
the  peace  In  the  city  of  St  Louis.  The  note 
was  dated  May  11,  lOll,  made  payable  six 
months  after  date,  in  the  sum  of  $260,  with 
Interest  at  8  per  c^t  from  maturity.  Plain- 
tiff recovered,  and  defei^dants  appealed  to 
the  circuit  court,  wherer  uiKm  a  trial,  the 
court  gave  the  Jury  a  peremptory  Instruction 
to  find  for  the  plaintiff  against  both  defend- 
ants for  the  full  amount  of  the  note  and  In- 
terest at  8  per  cent  PlnlntUt  Offered  the  note 
In  evidence,  and  rested. 

It  appears  that  defendants  owned  a  saloon, 
and  also  operated  an  Ice  cream  parlor  and 
candy  store  next  door  to  the  saloon.  They 
formed  a  partner^ip  with  plaintiff,  whereby 
plaintiff  put  into  this  partnerahip  9260  in 


cadi,  and  defendants  executed  the  note  in 
question,  payable  to  the  plaintiff,  for  their 
half  of  the  partnership.  This  continued 
about  three  years. 

From  the  evldmce  of  James  Gross,  tt  ap- 
pears that  about  November,  1918,  the  brothor* 
William  Croes,  desired  to  get  out  of  the  busi- 
ness and  go  Into  business  for  himself.  James 
Cross  testified  that  he  told  Mrs.  Rogws  that 
his  brother  WUIlam  wanted  to  hojr  the 
place,  and  it  she  wanted  to  bny  It  ^  osnld 
have  It  sad  ftt  ttut  time  he  oflwed  her  9000^ 
to  which  she  replied: 

*Vo',  we  wHl  run  the  place,  yon  and  I; 
*  *  *  we  wOl  split  the  profits,  and  we  wfll 
get  along  all  right" 

She  then  asked  blm  what  bis  brother  want- 
ed for  his  part.  He  thought  the  boohs  in,^ 
and  they  examined  them  and  foimd  that  the 
business  was  In  debt  about  $145.  Defendant 
James  Cross  then  proposed  to  her  that  they 
would  run  the  business,  he  agreeing  to  pay 
the  debts  against  the  place,  and  they  wotdd. 
start  out  anew  and  not  owe  anybody  any- 
thing. She  replied  that  this  was  satisfactory 
to  her,  at  which  time  be  offered  to  pay  her 
his  half  of  the  $230  note,  and  Informed  her 
that  his  brother  wanted  to  be  released  from, 
bis  obligation  on  the  note,  and  she  agreed 
to  that  proposition.  He  says  that  he  would 
have  paid  the  note  sooner,  but  she  always 
told  him  that  any  time  would  do  for  that 
The  partnership  between  plaintiff  and  James. 
Cross  was  dissolved  about  six  months  prior 
to  the  trial  of  this  case  In  the  drcnit  coart 

On  croHs-cgaminatlon,  he  says  that  they 
had  a-— 

"Verbal  agreement,  and  it  wu  mderstood 
that  my  brother  was  to  be  released  from  the 

note  and  nothing  else,  and  I  was  to  pay  the 
debts  against  the  place,  which  amounted  to  $140' 
at  that  time.  Then  I  was  still  to  owe  her  the 
$120." 

William  Cross  testified  that  h«  and  his 
brother  borrowed  $250  from  plaintiff  to  put 
into  this  buslneBS,  and  executed  their  note 
therefor  at  the  time.  He  says  that  he  had 
an  agreement  wltli  plaintiff  whereby  it  was 
agreed  that  he  was  to  leave  the  business  and 
surrender  his  Interest  entirely.  In  consider- 
ation of  which  he  was  to  be  released  from  hla 
obligation  on  the  note;  that  plaintiff  would 
not  sell  to  him,  and  therefore  he  made  the 
above-mentioned  agreement  with  her,  at 
which  time  it  was  also  agreed  that  James 
Cross  was  to  pay  the  Indebtedness  against  the 
place. 

Plaintiff,  In  rebuttal,  testified  that  William 
Cross  told  her  that  be  wanted  to  get  out  of 
the  bualneBS,  as  he  and  hla  brother  did  not- 
get  along,  and  therefore  he  wanted  to  get 
away  from  the  whole  thing;  that  he  Just 
simply  left  the  place  and  never  mentioned 
the  note.  She  denied  releasing  him. 
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The  court  tiben  gave  tlw  poremptorr  In- 
■trnctloii  to  find  for  plalntUf.  u  bontofoie 
■tated,  and  defbndanta  urge  ttils  aa  gronnda 

for  reversal. 

as  defendants  contoid,  they  bad  an 
agreement  with  plaintUf  whexeby  tbe  defend- 
ant  William  Croas  was  to  be  released  from 
bis  obligation  on  the  note  In  consideration  of 
hlB  surrendering  all  dalm  to  his  interest  In 
tbe  pat^rsblp,  and  tbe  other  defendant  pay- 
ing $14u  as  payment  of  one-half  of  the  note 
and  Interest,  then  we  think  It  was  a  gne*- 
tlon  which  should  hare  been  snbmltted  to  tbe 
Jury,  as  to  whether  or  not  defendants  were 
liable  for  the  fnll  amount  of  the  note.  It  Is 
true  no  pasrment  was  pleaded  on  behalf  of 
the  defendants,  but  this  suit  originated  in  a 
Justice  court,  and  defendants  did  not  file 
any  plendlngs.  But  they  bad  a  rlf^t  to  show 
payment  In  this  manner  If  tbey  were  able  to 
do  so.  Blder  t.  Culp,  68  Mo.  App.  627,  loc. 
dt.  531;  Buxton  t.  Debrecbt,  OS  Ma  An). 
699,  69  S.  W.  616;  Tonnt  T.  Spain.  180  8. 
W.  17,  and  cases  cited. 

The  case  should  hare  been  submitted  to  the 
Jury,  and,  If  tbe  trial  Judge  felt  that  in- 
justice had  been  done,  it  was  his  duty  to 
grant  plaintiff  a  new  trial,  if  such  bad  been 
asked,  on  the  ground  that  tbe  verdict  was 
against  tbe  weight  of  tbe  evidence.  Lafferty 
V.  Kansas  City  Gasaalty  Co.,  229  S.  W.  750, 
loc  dt  753. 

The  commissioner  recommends  that  the 
Judgment  be  reversed  and  the  cause  re- 
manded. 

PER  CURIAM.  The  foregoing  <^nlon  of 
NIPPER.  C.  l8  adopted  as  tbe  oplnimi  of  the 
court.  The  Jodgmoit  of  the  circuit  court  is 
accordingly  reversed,  and  the  cause  re- 
manded. 


ALLEN,  P.  J., 
JJ~  concur. 


and  BBCEEB  and  DAUES, 


QLADNEY  at  al.  v.  GIBSON  «t  al. 
<N».  17557.) 

<8L  Louis  Court  of  Appe^.   Misaoari.  Jaly 
1921.  Behearioff  Denied  July 

18,  1921.) 

Sohaols  aad  school  ^tricts  «=969— Board  of 
•teaallaB  at  towa  sohool  distrlot  eaa  salaot 
aad  ohaH*  alta  for  lil|li  aolwal;  ^'establish." 

Under  Bvr.  St.  Iftlft,  |  lisd,  as  to  dty, 
town,  and  consolidated  acbool  districts,  flvinc 
authority  to  the  board  of  education  to  "estab- 
Ibli"  schools  of  a  higher  grade,  considered  with 
•eetioDS  11143.  11210,  11236,  11238,  11314.  snd, 
■other  sections  relative  to  such  diatricts,  other 
-districts,  and  districts  in  general,  held  that  the 
board  of  education  of  a  town  district,  and  that 
thoofb  It  has  less  than  S,000  population,  has 
autlMnity  to  select  and  acquire  a  sits  for  high 
aehool  purposes,  and  to  diange  a  site  prevlou^ 


selected  for  such  purpose,  without  ssbmlssiaa 

of  the  matter  to  the  voters. 

[Ed.  Note.— For  ether  definitions,  see  Words 
and  Phrases,  Ftist  and  Second  Series,  Estab- 
lish.] 

Appeal  from  drcalt  Court,  Lincoln  Coun- 
ty; Edgar  B.  Woolfolfe,  Judge. 

Suit  for  Injunction  by  W.  E.  Gladney  and 
othera  againat  John  U.  Gibson  and  others. 
From  an  advene  judgment,  plaintlfFs  appeal. 
Affirmed. 

John  L.  Burns,  of  Troy,  and  Abbott,  Faunt- 
leroy,  Cullen  ft  Edwards,  of  St.  Loula,  for  ap* 
peUants. 

Joseph  R.  Palmer,  of  Elsberry,  and  Avexy 
ft  Eailam  and  Sutton  ft  Huatm,  all  of  Trof, 
tor  respondents. 

ALLEN.  P.  J.  This  Is  a  suit  in  equity 
whereby  tbe  platntifls  seek  to  enjoin  the  de- 
fendants from  sdecting  a  schoolbonse  site  In 
the  school  district  of  Elsberry,  Mo.,  and  from 
dianging  the  locatloo  of  a  school  site  thereto- 
fore established  in  said  district.  PlalntUTs  are 
assessed  tax-paying  citizens,  and  owners  of 
real  and  personal  property  In  the  city  of  Els- 
berry, In  satd  school  district,  a  town  school 
district  organised  and  existing  und^  tbe 
laws  of  this  state.  Tbe  school  district  la 
made  a  defendant,  and  the  personal  defend- 
ants are  the  six  directors  of  the  district. 

The  petition,  filed  on  April  20,  1921,  al- 
leges that  there  is  located  within  the  district 
of  Elsberry  tbe  city,  of  £lsberry,  a  dty  of  the 
fourth  class,  and  that  there  has  been  in  said 
dty  and  In  said  district  a  public  school  build- 
ing ;  that  on  the  doy  of  ,  1919, 

tbe  school  district  voted  bonds  in  the  sum  of 
(28,000,  for  the  purpose  .of  purchasing  a 
school  site,  erecting  schoolhonses,  and  other 
purposes  spedfied  In  section  11127,  Rev.  St 
1900 ;  that  at  the  time  of  the  issuance  of  said 
bonds  the  aebool  district  owned  one  sdiool 
site  upon  which  was  wected  a  public  school 
building  used  as  such ;  that  shortly  after  tbe 
issuance  of  the  bonds  the  school  district  pur- 
chased a  site  for  another  public  school  build- 
ing, known  as  the  W.  A.  Ganncm  tract.  In  the 
city  of  Elsberry,  which  was  conveyed  by  W. 
A.  Cannon  to  the  school  district  for  a  con- 
sideration of  $1,600  paid  for  out  of  money  of 
tbe  district  arising  from  the  sale  of  the  above- 
mentioned  bonds;  and  that  Is  the  school 
district  site  upon  which  Is  situated  tbe  prea- 
ffiit  school  building  of  said  district. 

Tbe  petition  tbm  alleges  that,  notwltb- 
standing  the  above-mentioned  facta,  the  de- 
fendants are  about  to  abandon  the  site  men- 
tioned above,  known  as  the  W.  A.  Gannon 
tract,  and  change  the  aite  of  the  proposed 
new  adiool  buildUig  to  a  point  about  one-half 
mile  distant  therefrom,  and  locate  a  new 
school  site,  popularly  known  aa  "aebool  alta 
No.  2,  Gannon  Helgbta,"  In  a  aubdivlalon 
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knovn  aa  Camun  'BsA&.ttt  ontalde  of  tiie  cor- 
porate limits  of  tibe  dty  of  Elaberry,  and  to 
thereby  change  the  locaOon  of  aald  school 
site  iind  remove  It  farther  from  the  center  of 
.said  district.  And  It  la  alleged  that  the  said 
action  of  ttie  defendant  directors  Is  lllogal 
and  contrary  to  law,  for  the  reason  that  no 
election  was  held  for  the  purpose  of  deter- 
mining whether  or  not  the  location  of  said 
schoolbonse  should  be  changed ;  that  no  elec- 
tlfm  has  been  held  whereby  a  majority  of  the 
voters  who  are  resident  taxpayers  of  said  dis- 
trict have  voted  to  change  the  location  of  said 
school  site,  and  that  no  no^ce  of  any  Icind 
was  given  to  the  voters  of  said  district  of  any 
such  proposition  as  the  selection  of  a  school 
site,  or  the  change  of  the  school  site,  to  be 
voted  on  at  the  annual  school  election,  or 
at  any  special  election;  and  that  the  action 
of  the  defendant  directors  in  changing  such 
location  and  In  selecting  the  schoolboase 
site  Is  wholly  without  authority,  no  vote  hav- 
ing been  taken  thereon,  of  any  kind  or  char- 
acter, either  by  the  resident  taxpayers  or 
the  gualifled  voters  of  said  district. 

Alleging  that  the  contemplated  action  of 
the  defendants  would  cause  great  loss  and 
damage  to  the  district,  and  that  these  plain- 
tiffs are  without  remedy  at  law,  plaintiffs 
pray  that  the  defendants  and  each  of  them  t>e 
enjoined  from  selecting  any  schoolbonse  site 
In  said  district,  and  from  changing  the  loca- 
tion of  said  schoolhouse  site  now  existing, 
and  for  graieral  reiief.  This  Is  followed  also 
by  a  prayer  for  an  oitder  to  show  cause  why 
a  temporary  Injunction  should  not  be  granted. 

The  record  does  not  show  the  issuance  of 
an  order  to  show  cause,  but  recites  that  on 
April  30,  1921,  10  days  after  the  filing  of  the 
[letitlon,  the  defendants,  having  been  served 
with  process,  appeared  and  filed  a  demurrer 
to  the  petition.  This  demurrer  was  ov^rul- 
ed,  and  thereupon,  upon  the  same  day,  the 
court  Issued  a  twnporary  Injunction,  upon  the 
giving  by  plaintHTs  of  a  bond  In  the  sum  of 
$3,000.  Thereafter,  on  May  6,  1921,  defend- 
ants filed  their  answer,  consisting  of  a  gener- 
al denial,  and  on  the  same  day  filed  a  motion 
to  dissolve  the  temporary  injunction. 

The  motion  to  dissolve  the  temporary  In- 
junction was  heard  upon  an  agreed  statement 
of  facta,  together  with  certain  teatlmony  of 
defendant  Joseph  R.  Palmer,  one  of  the  mem- 
bers of  the  school  board,  which  need  not  be 
noticed.  By  the  agreed  statement,  the  facts 
alleged  In  the  petition  are  admitted  to  be 
true;  and  the  agreed  statement  of  facts  re- 
cites that,  after  the  issuance  of  the  bonds, 
supra,  adjoining  districts  were  annexed  to  the 
school  district  of  Elsberry.  and  an  additional' 
bcmd  issue  of  $20,000  was  voted;  that  the 
schoolbonse  wUcfa  iSie  dlstrlet  Intends  to 
erect  Is  a  bl^  sdiool  building^  that  there  to 
now  in  the  dlstrlet  a  school  building  and  site 
which  la  used  for  botii  grade  and  high  school 
purpoMS,  and  that  after  the  new  building  la 


completed  the  prment  tmlldlng  wUl  be  uaed 
for  school  purposes  other  than  high  school 
work;  that  It  is  tiie  plan  and  Intention  of  the 
defendants  to  change  the  8(!hoOUioiM»  alts 
described  In  the  petition  u  the  W.  A.  CamHm 
Bite  to  anoOier  site  wftbin  tiie  school  dtstrlct 
but  outside  tbe  corporate  limits  of  the  etty  of 
Blsberry,  and  to  erect  a  high  sdiool  building 
on  tbe  sits  ao  selected;  and  tbat  no  building 
has  been  erected  on  the  W,  A.  Cannos  site. 

The  court  sustained'  this  motion  and  dis- 
solved the  temporary  Injunction  theretofore 
Issued.  Thereupon  plaintiffs,  after  interpos- 
ing a  motion  for  a  new  trial,  which  was  ovw- 
ruled,  appealed  to  this  court 

The  question  Involved  in  the  appeal  Is 
whether  the  board  of  education  of  a  town 
school  district  has  authority  to  select  and  ac- 
quire a  schoolhouse  site  for  high  school  pur- 
poses, or  to  change  a  site  previously  selected 
for  such  purpose,  or  whether  the  matter  la 
one  to  be  submitted  to  a  vote  of  the  qualified 
voters  who  are  resident  taxpayers  of  the  dis- 
trict Our  school  laws,  or  statutes  relating 
to  public  schools,  are  now  to  be  found  in 
chapter  102  of  the  Revised  Statutes  of  1919. 
Article  I  of  that  chapter,  consisting  of  sec- 
tion 11123,  classifies  public  schools  of  this 
state  as  follows: 

"Flnt.  all  districts  having  only  Uute  dlrae* 
tors  shall  be  known  as  common  school  districts; 
second,  all  districts  outside  of  incorporated  cit- 
ies, towns  and  villages,  which  are  governed  by 
six  directors,  shall '  tie  known  as  oonsoUdated 
school  districts ;  third,  all  districts  governed  by 
six  direetora  and  In  which  is  located  any  city 
of  the  foortfa  class,  or  any  incorporated  town 
or  village,  shall  be  known  as  town  school  dis- 
tricts, and  fimreh,  all  dtatrieta  In  whldi  Is 
located  any  city  of  die  first,  ieoond  or  Uiiid 
class  shall  be  known  as  city  school  dtatricts." 

Article  II  of  said  chapter  contains  "laws 

applicable  to  all  classes  of  schools."  Article 

III  contains  "laws  applicable  to  common 
schools."  Article  IV  contains  'Taws  appli- 
cable to  city,  town  and  consolidated  dis- 
tricts." The  remaining  19  articles  of  this 
chapter  need  not  be  noticed,  with  the  exc^ 
tion  of  one  section  contained  In  article  VIII, 
to  whldi  we  slhall  later  refer.  In  said  article 

IV  is  section  11241,  pioTldlng  as  foIlowB: 

"When  tbe  demands  of  the  district  reqoire 
more  than  one  public  sdiool  bnildiog  tbereUi, 
the  board  shall,  as  soon  as  sufRclent'  fands  have 
been  provide  therefor,  establish  an  adequate 
number  of  primary  or  ward  schools,  correspond- 
ing in  giade  to  those  of  other  public  school  dis- 
tricts, and  for  this  purpose  tbe  board  shall 
divide  the  school  district  into  school  wards  and 
'fix  the  boundaries  thereof,  and  the  board  ahall 
select  and  procure  a  site  In  each  newly  formed 
ward  and  erect  a  soltable  school  building 
thereon  and  furnish  the  same;  and  the  twtri 
maif  alto  ettablish  tehoclt  of  a  higher  grad% 
in  wAicA  tiadiet  not  enumerated  in  tpeHon 
liSBO  mav  he  punned;  and  whenever  there 
is  within  tiw  district  any  school  property  tiiat 
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li  no  longer  reqnlwd  for  tte  use  of  the  district, 
tiie  botfrd  ta  hereby  authorised  to  adrertlsei 
■ell  and  etnmr  the  Bane,  and  the  proceed!  de- 
rived therefrom  shall  be  placed  to  the  credit 
of  the  bnll^  fond  of  sodi  district"  (Italics 
oars.) 

The  district  bere  in  question  is  e  town  dl»- 
trict»  subject  to  the  proviaioiu  of  this  seo< 
tkm.  There  can  be  no  doubt  that  thla  aec- 
Uou  anthoriaea  the  board  to  esbUtUab  an  ade- 
quate number  cl  ptiauy  or  ward  aduxds, 
and  for  this  pnzpoae  to  divide  the  school  dis- 
trict Into  school  wards,  and  to  select  and 
procure  a  dte  In  eadi  ward  and  erect  a  suit- 
able school  building  thereon.  Following  this 
Is  the  provision  that  'the  board  may  also  es- 
tablish schools  of  a  higher  gradft"  If  is 
the  contention  of  the  appellants  that  fbe 
words  last  quoted  do  not  confer  upon  the 
Bdwol  board  in  audi  ^stricts  the  authority 
to  select  and  procure  a  site  for  a  hl|ib  sdiool : 
and  that,  consequently,  the  mattw  is  one 
goremed  by  the  "general  adiool  laws."  It  is 
argued  that  city,  town,  or  consolidated  sdiool 
district^  are  governed  by  the  "general  school 
law^'  of  the  state  in  aU  cases  where  the  act 
creatiag  such  districts  does  not  make  a 
contrary  provl^on.  In  support  of  this  It  Is 
pointed  out  that  section  11236  of  artlde  IT, 
supra,  provides  that  a  town  or  city  schoid  dis- 
trict, when  organized,  shall  be  a  body  cor- 
porate and  possess  the  same  corpomta  pow- 
ers "and  be  governed  the  same  as  other 
school  districts  except  as  therein  provided." 
And  in  this  connection  ref<vence  la  made  also 
to  language  found  in  sections  11238^  11240. 
11243,  and  11251,  Rev.  St.  1919.  And.  reason- 
ing thus,  appeilaiifs  learned  counsel  conclude 
that  the  authority  to  select  or  change  a  site 
for  a  high  school  building  in  a  town  district 
resides  in  the  qualified  voters^  or  assessed, 
taxpaying  residents  of  the  district,  where  it 
Is  lodged,  by  sectltm  11210  of  article  III. 
supra,  relating  to  commcm  sdiool  districts. 
That  aectlm  deals  with  the  powers  of  an- 
nual meetings  in  eoauaon  sdiool  districts, 
and  provides,  inter  alia,  tliat  the  qualified 
voters  assembled  at  such  meetings,  "when 
not  otherwise  provided,"  shall  have  the  power 
(tenth)  "to  determine  In  districts  newly 
formed,  or  wherein  no  sdioolhouse  site  has 
yet  been  selected,  the  location  thereof,  notice 
having  beea  given  in  the  manner  provided  by 
law,"  or  (tfevonth)  "to  cbange  the  location 
of  schooltaonse  site  when  the  same  for  any 
cause  la  deemed  necessary."  The  last-men- 
tioned subdivision, of  Ihls  sectlcm  contains  a 
proviso  iha^— 

"In  evei7.  case  a  majority  of  the  voters  who 
are  resident  taxpayer!  of  said  district  shall 

be  necessary  to  remove  a  site  nearer  die  center 
of  said  district;  but  in  all  cases  to  remove  a 
site  farther  from  the  center  of  said  district. 
It  shall  require  two-thirds  of  the  legal  voters 
who  are  resident  tazpaycrti  of  such  Kbool 
district  voting  at  each  election." 
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TtM  section  rdatas  aUme  to  comm<m  school 
districts,  and  has  to  do  with  the  powers  of 
thd  qnalifled  rotas  of  su^  districts  "aa- 
sembled  at  sudi  meeting."  It  manifestly  has 
no  aivlicattott  to  a  town  school  district  whore 
no  BUdi  annual  meetings  are  held,  but  where 
eSectlons.  to  vote  upon  pnq^ltlonB  that  nay 
be  lawfully  submitted,  are  required  to  be  by 
ballot  and  conducted  in  the  same  manner  as 
elections  for  state  and  county  offlcwa.  See 
section  112S1,  Rev.  St  1910.  If,  as  appellant 
contends,  we  must  look  to  tlie  "general  school 
laws"  to  determine  where  the  authority  for 
selecting  or  <^anglng  a  high  school  site.  In 
districts  such  as  this,  is  vested,  we  regard  It 
as  clear  that  the  provldons  of  section  11210, 
supra,  cannot  be  said  to  be  general  in  diar- 
acter,  applicable  to  districts  other  than  com- 
mon school  districts.  Not  only  is  it  a  sec- 
tion found  in  an  article  which  Is  expregsly 
made  applicable  to  common  school  district!*, 
but  the  very  terms  of  the  section  are  such  as 
to  render  it  inapplicable  to  a  district  such 
as  that  here  Involved. 

Having  in  view  appellant's  argument  that 
we  must  look  to  the  "general  school  laws," 
we  turn  to  artlde  II  of  chapter  102,  contain- 
ing laws  applicable  to  all  classes  of  public 
schools.  But  one  section  of  that  article  has 
to  do  with  the  selection  or  changing  of  school 
sites,  via.  section  11143,  which  is  as  follows: 

"Whenever  any  district  shall  select,  at  the 
annasl  or  any  special  meeting,  one  or  more 
sites  for  one  or  more  schoolhonses,  or  the  hoard 
of  education  in  oitj/,  tovm  or  consolidated  school 
disifiet,  under  the  provitions  of  the  atatute  ap- 
piKWbJe  ikmr«iQ,  thall  locate,  direct  oitd  author- 
ih«  pmrehaae  of  rites  for  uAooJiovaea,  li- 
braries^ offices,  and  public  parks  and  play- 
groond^  and  cannot  agree  with  the  owner 
tfineof  as  to  the  price  to  be  paid  for  the  same, 
or  for  any  other  cause  cannot  secure  a  title 
thereto,  the  board  of  directors  or  board  of  edu- 
cation aforesaid  nay  proceed  to  condemn  the 
same  in  the  manner  as  provided  for  condomna- 
tfon  of  right  of  way  In  chapter  13,  article  IT, 
of  the  Revised  Statutes  of  1919."  etc  (Italics 
ours.) 

nie  language  of  this  section  clearly  Indi- 
cates that  it  was  the  intention  of  the  Lef;ia- 
lature  that  In  a  common  school  district  the 
authority  to  select  n  schoolhouse  site  be  vest- 
ed In  the  resident  taxpayers  of  the  district, 
assembled  In  annual  meeting,  but  that  In  a 
city,  town  or  consolidated  district  such  au- 
thority be  vested  in  the  board  of  education. 
And  when  this  section  is  considered  with  sec- 
tion 11241,  supra,  and  with  secUon  11238, 
Rev.  St.  1010,  vesting  the  government  and 
control  of  town  and  city  districts  in  a  board 
of  education,  and  it  is  borne  in  mind  that 
the  authority  here  in  question  Is  not,  by  any 
other  statute  applicable  to  a  district  of  this 
character,  vested  In  the  qualified  voters  of 
the  district,  it  seems  quite  clear  that  by 
section  11241.  supra.  It  was  intended  to  confer 
upon  the  board  authority  to  select  and  ac- 
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quire,  or  diang«,  bigb  scliool  -slteB,  as  wen 
afl  sites  for  schools  of  lower  grade ;  that  the 
authority  to  "establish  schools  of  higher 
grade"  was  Intended  to  carry  with  It  the  au- 
thority to  select  a  site  and  provide  a  home 
A>r  the  Kdioffl.  See  Martin  t.  Bennett,  139 
Mo.  App.  287.  loc.  cit  245,  122  S.  W.  779. 
Th.e  matter  has  been  recently  passed  upon 
by  the  Springfield  Court  of  Appeals  In  Toung 
T.  Conaotldated  Scbool  District  No.  3,  106 
Ha  App.  419,  loc.  dt  421,  193  S.  W.  627.  628. 
In  tibe  oplnltm,     Sturgls,  J.,  it  Is  said: 

"Tbe  plaintiffa  concede,  as  we  understaau, 
that  ao  far  as  ward  or  primary  ochools  are 
concerned  the  statute  gives  the  school  board, 
and  not  Ae  voters,  the  power  and  authority 
to  *select  and  procure  a  site*  In  each  ward  and 
erect  bufldings  thereon;  but  plaintiffs  contend 
that  tbe>power  there  given  to  'establish  schools 
of  a  hf^er  grade'  does  not  include  the  selection 
of  a  site  for  sudi  higher  8chool>  In  view  of 
the  fact  that  there  is  no  provision  made  in 
the  article  relating  to  town,  city,  and  con- 
eolidated  schools  for  the  voters  to  select  a  site 
of  tbe  aehools  of  a  higher  grade,  we  think  this 
constmetlon  of  section  10669,  supra.  Is  too 
narrow.  The  Supreme  Court,  in  State  ex  reL 
V.  Tone«.  IDS  Mo.  570,  576,  66  8.  W.  SOT.  after 
referring  to  ttils  section,  there  mentioned  as 
section  8068,  Revised  Statutes  1889,  and  the 
establlflbmoit  of  high  schools  thereunder,  said: 
Tbe  statute  vests  In  the  qualified  voters  of 
tbe  district  of  country  districts,  and  In  tbe 
directors  of  tbe  rity  districts,  fall  and  complete 
discretion  as  to  the  location  of  tbe  schoolhonses 
(sections  7979,  8001,  and  S086,  B.  S.  1888).'  Tbe 
sertlons  there  referred  to  are  now  seetl<ms 
10R45.  10792.  nnd  10866.  Revised  Statute* 
19b9  raections  11210,  1114S,  and  11286,  Bev. 
St.  1919].  (V  these  seetlons  so  referred  to  by 
tbe  Supreme  Court  as  conferring  power  upon 
the  board  of  directors  in  city,  town,  and  con- 
solidated schools  to  select  school  sites,  section 
10886  is  part  of  the  article  on  such  kind  of 
schools,  and  vests  the  Rovemment  and  control 
of  same  In  tbe  bosH  of  education  of  six  mpm- 
bers.  Section  10792  is  part  of  tbe  article  of 
the  same  chapter  applicable  to  all  schools,  and 
provides  for  tbe  condemnation  of  sites  when 
selected,  and  no  agreement  Is  reached  "with  tbe 
owner  as  to  the  price.  It  is  significant  that 
this  section  wrs  ampnded  in  1918  fAeta  1913, 
p.  713)  by  adding  the  words  printed  in  Itidics 
so  as  to  read:  'Whenever  any  district  shall  se- 
lect, at  the  annual  or  any  special  meeting,  one 
or  more  sites  for  one  or  more  schoolhouses,  or 
Vie  "board  of  education^  in  eitff,  town,  or  coimoU- 
dated  aohool  districts,  undtv  the  provisiont  of  the 
atatute  appUeahh  thereto  shall  locate,  direct 
and  authorize  the  purchaee  of  tUee  for  eehooU 
hovaet,  libraries,  offloes,  and  puhHc  parks  and 
pUtypromtdn,  and  cannot  agree  with  the  owner 
thereof  as  to  the  price  to  be  paid  for  the  same, 
or  for  any  other  cause  cannot  secure  a  title 
thereto,  the  board  of  directors  or  board  of 
education  aforesaid  mny  proceed  t»  condemn 
the  same  in  the  same  manner  as  provided  for 
condemnation  of  right  of  way.*  etc.  This  plniu- 
ly  implies  tbe  right  of  the  sdiool  board,  and  not 
tbe  voters,  to  select  all  new  scboolbonse  sites  In 
city,  town  and  consolidated  districto.  In  Mar* 
tin  T.  Bennett,  189  Ma  App.  287,  245,  122  S. 


W.  779,  tbe  court  used  this  language  with  refer* 
ence  to  locating  high  sdiools  in  consolidated 
districta:  *I  think  also  that  the  authority  to 
establish  a  high  school  carries  with  It  the 
authority  to  provide  a  home  for  the  school  and 
to  erect  a  buldlng  for  the  purpose  on  ground 
ownfd  or  to  be  acqnired  by  the  district* 

"The  case  of  Buchanan  v.  Scbool  District,  25 
Mo.  App.  85,  Is  dted  as  holding  that  In  dty. 
town,  or  eonsoltdated  schools  the  snme  as  in 
country  schools,  *not  the  directors  but  the  en- 
tire corporate  body  is  constituted  the  judge  of 
the  necessity  or  propriety  of  dian^ng  the 
school  site.'  Tfaat  case  was  written  when  aee- 
tion  7146,  Revised  Statutes  1879  [section 
11241.  B.  S.  1910],  was  in  force,  and  before 
that  section  was  amended  so  as  to  confer  ou 
tbe  board  of  directors  the  power  now  contained 
in  section  10S69,  supra,  to  select  and  procure 
school  sites.  What  ta  said  lu  Richardson  t- 
McReynolde,  114  Mo.  641.  646,  21  S.  W.  flOl, 
about  the  power  of  the  voters  only  to  change 
a  schod  site  has  reference  ts  a  country  sdiool 
district  irnly." 

We  are  satisfied  with  the  conclusion  readi- 
ed the  Springfield  Court  of  Atq^eals.  The 
opinion  In  the  Toung  Case  la  referred  to  ap- 
proTlngly  by  the  Kansaa  City  Court  of  Ap- 
peals In  ECTiper  t.  Long,  203  S.  W.  6S2. 
ThtA  case  went  to  tbe  Supreme  Court  on 
certlflcatlMi,  where,  In  an  opinion  by  Jtidge 
James  T.  Blair,  reported  tai  278  Mo.  290.  212 
S.  W.  871,  the  decision  of  the  Kansas  OlCy 
Court  of  Ai^ieals  waa  siistalued.  Appellant 
refers  us  to  certain  language  used  by  Judge 
Blair  In  that  (pinion  as  sui^rtln^  the  Tlew 
that  tbe  authority  conferred  by  said  section 
11241,  supra,  to  establtoh  adioola  of  a  grade 
higher  than  ward  schools  does  not  Include  the 
power  to  select  and  procure  school  sites  and 
erect  buildings  for  such  schools.  Some  lan- 
guage of  the  opinion,  when  taken  aloua,  may 
seem  to  lend  support  to  appellantfs  conten- 
tion; but  the  court  had  under  conrtderatlon ' 
the  question  of  the  right  of  tbe  board  of  eda- 
cation  to  rent  a  building  tor  bl^  school  pur- 
poses; and  when  the  whole  ojdntoa  Is  con- 
sidered It  win  be  readily  seen,  we  think,  that 
nothing  dedded  In  that  ease  alfecta  the  rul- 
ing in  the  Toung  Caae,  snpra,  or  cases  there 
relied  upcoi.  Tbe  gist  of  tbe  deetelon  of  the 
Supreme  Court  In  the  Kemper  Case  Is  that 
the  power  to  "eBtabllsh"  a  high  sdiool  in- 
cludes the  power  to  rent  a  butldii^  for  sudi 
purpose;  and  our  mllng  herein  la  In  no 
wise  In  eonfilct  wlt3L  tbe  dedslon  of  the  Su- 
preme Court  upon  the  matter  ttawe  In  Judg- 
ment 

The  Sasbary  school  district  has  a  pt^pula- 
tion  of  less  than  5,000.  And  it  la  contended 
by  appellant  that  section  11314,  foimd  In 
article  Till,  supra  (which  artide  contains 
"laws  applicable  to  certain  sdiool  districta'O, 
makes  It  clear  that  In  town  districts  having 
a  population  of  less  Uian  6,0(X>  no  authorify 
is  conferred  upon  the  board  to  select  and 
purchase  sitas  for  sdioolhonsas.  SecUon 
11314  provides  as  toUowa; 
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"la  an  rack  adiool  (Hstrtetii  u  mairtiOBed 

in  article  IT  of  this  chapter  that  have  or  that 
may  hereafter  have  a  populaUoo  exceeding  ,  five 
thouannd  and  not  excfiediog  one  hundred  thoa- 
sand  InhabitaatH,  the  board  of  education  of  auch 
school  districts  shall  have  full  power,  bj  an 
affirmntive  vote  of  not  less  than  two-tJilrda  of 
all  the  members  of  each  board,  to  locate  and 
direct  and  authorize  the  purebaae  of  sitea  for 
school  houses,  libraries,  w^ool  offlcat  and  pvbUe 
parlts  and  playsnnmds  adjacent  to  tha  aebot^ 
house  site  or  elsewhere  in  aaid  adiocl  district, 
and,  by  a  like  vote,  to  direct  and  authorize  die 
sale  of  any  real  estate,"  etc. 

In  Kemper  t.  Long,  supra,  208  B.  W.  6S2, 
the  Kansas  City  Court  of  Appeals  points  otit 
that  the  portion  of  that  section  here  relied 
upon  was  In  force  when  the  decisions  in 
Stat«  ex  rel.  t.  Jones.  166  Uo.  670.  66  S.  W. 
807,  and  BCartln  v.  Bennett;  snpnt,  were  M- 
dded.  Hie  court  said: 

"But  that  part  of  the  statute  just  quoted 
was  In  force  when  those  decisions  were  render- 
ed  (section  8090,  R,  S.  1889,  and  section  9678, 
R.  S.  1&80),  and  we  must  assome  was  con- 
sidered by  the  coorf* 

WbUe  section  11314  vesta  In  the  boards  of 
dIMricta  there  mentioned  Qie  power  to  locate, 
direct  and  authorize  the  purchase  of  sites 
for  adMmlliouses,  Iflirarles,  etc.,  nothing  there- 
in cmtalned  pnrpwta  to  limit  the  power  con- 
ferred by  section  11241,  supra,  upon  boards 
of  town  districts,  thoufi^  having  leas  than 
5,000  inhabitaata.  Oertalnly  aa  to  adet^g 
and  acqoirlng  sites  for  acboola  other  than 
high  schools,  the  aame  poww  la  conferred 
by  both  aectlona.  And  we  think  that,  upon 
a  proper  construction  of  section  11241,  the 
aame  power  Is  conferred  by  both  sections 
with  respect  to  selecting  and  acquiring  sltea 
for  high  schools.  There  Is  merely  an  over- 
lapping of  the  .statutes  touching  the  matter, 
and  no  room  appears  fbr  the  apidlcatlon  ol 
the  nnxlm  "expresniio  unlus  est  exclualo  al> 
tenus." 

In  coDclnslMi  we  may  say  that,  in  view 
of  the  nature  of  dty  and  town  acbool  dis- 
tricts, and  the  various  statutes  applicable 
thereto.  It  seems  wdl-nlgft  inconceivable  that 
the  Legislature  intended  that  the  question  of 
adecttng  a  high  sdioot  site  should  be  left  to 
the  auallfled  voters  of  auch  districts.  As  said 
above,  eleeUcMiB  held  in  sutib  dlatricts  are  re- 
quired to  be  by  ballot  and  conducted  as  are 
elections  for  state  and  county  officers ;  and 
the  poUa  must  be  kept  open  fnnn  7  o'clock 
a.  m.  to  8  o'clock  p.  m.  (section  11251).  No 
provlaloit  whatsoerer  la  made  by  law  for  aub- 
mlttlng  at  audi  an  dectlon  the  queatkm  of 
the  selection  of  a  scboolhouae  site  or  the 
duuistng  ot  andi  a  titft,  nor  does  this  appear 
practlcatrie.  To  leave  the  matter  entlrdy 
to  the  jndgment  of  the  qualified  voters  of  the 
district  would  mean  that  each  voter  would 
have  the  right  to  vote  for  any  site  that  he 
might  indicate.  There  la  no  provision  In  tJM 


law  a»  to  how  a  voter  diaU  ladlcat*  on  hif 
ballot  what  alte  he  la  voting  for.  An  ^ort 
to  hare  eadi  voter,  of  his  own  initiative, 
point  out  or  describe  the  dte  ol  hla  choice 
might  well  lead  to  utt«>  conitosicm.  And  if 
the  board  at  education  should  designate  two 
or  more  rites,  between  wbidi  the  votos  are 
to  choose,  then  the  votaa  would  be  precluded 
friHn  exerdidng  their  Independent  Judgment 
In  the  matter,  being  confined, to  a  diolce  b&- 
twem  the  sites  submitted  by  the  board.  And 
tor  this  there  is  no  sanction  In  the  law.  On 
the  other  hand.  In  common  school  districts, 
wher«  the  qualified  Totwa  assemble  in  annual 
meetbift  the  mattw  of  selecting  or  changing 
a  sduKdhouse  site  may  be'  conshlered  In  a 
Itarllamentary  way  and  IntelUgeutly  dls- 
Ktosed  of. 

And  In  ttils  connection  It  may  be  oba^ved 
that  other  reasons  why  the  provlslMis  of  the 
tenth  and  eleventh  subdlvlslonfl  of  section 
11210,  supra,  are  not  ad<vted  to  dty  or  town 
districts,  readily  suggrat  themselves.  But  we 
need  not  pursue  the  matter  farther.  We  are 
of  the  opinion  that  the  defendant  members  of 
the  board  of  education  of  the  Elsberry  dis- 
trict were  acting  within  their  authority  in 
BBleGtlng  a  new  rite  tar  the  proposed  high 
sdiool  In  said  school  district,  or  in  changing 
the  si^  previouriy  selected. 

It  f<^owB  that  tba  Judgment  bdow  Should 
be  affirmed,  and  it  la  ao  ordoed. 

DATJES,  J.,  concura. 
BBCKBB,  Jt  absent 


HELFER  V.  HAMBURG  QUARRY  CO.  tt  al. 
(No.  17368.) 

(SL  Lonia  Oonrt  of  Appeals.  Ifiaaooil.  July 

20, 1921.) 

f.  Process  «=>I9— In  salt  agalait  corporation 
where  action  accrued  nonresldeat  oodefeadant 
oasnot  b«  summoned. 
Under  Bev.  St.  1919,  {  1177,  authorizins 
suit  in  the  county  where  any  defendant  resides, 
and  section  USD,  anthorizing  salts  against  a 
corporation  hi  the  county  where  the  cause  of 
action  accmed.  an  action  against  a  corporation 
began  in  a  coonty  where  the  cause  of  action 
aceraed,  bat  where  the  corporation  did  not 
have  an  office  for  the  transaction  of  its  busi- 
ness and  where  neither  of  the  individual  de- 
fendants resided  cannot  be  maintained  against 
an  individual  defendant,  and  service  upon  audi 
defendant  in  his  home  county  la  not  anthorised 
by  section  1190. 

2.  Malicious  prosecution  <@=:>67— Loss  of  time 
Item  of  damage  for  nalldous  attaohment. 
Loss  of  time  from  buainess  reasonably  nec- 
essary to  defend  against  a  malidous  attach- 
ment constitutes  an  Item  of  damage  wMcb 
naturally  flowa  from  the  attadiment  ao  that 
it  may  b«  recovered  under  Bev.  SL  1910.  i 
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29S3.  oOoiHDff  noovery  of  ill  dunagw  oe- 
cmdoned  by  the  attachment. 

3.  MallcloM  prosaeutlon  «s967-^ary  can  Infer 
wine  of  time  lost  In  absepoe  «f  ilrect  proef. 

In  a  enit  for  malicious  prosecntlon  of  an 
■ttachment,  a  jury  can  Infer  the  Talac  <tf  the 
time  reasoaably  lost  1^  plaintiff  from  Ua  bnri- 
nesB  In  defending  againat  the  attachment  fak  the 
absence  of  direct  proof  of  aueh  Taloe. 

4.  Appeal  and  error  ^930(l)--To  uphoM  ver- 
dict, evidence  oonsidered  nest  favorably  to 
appellee. 

'Where  plaintiff  asked  for  exemplary  dam- 
ages because  the  attachment  was  sued  oat 
againat  him  maliciously  and  without  probable 
cause,  and  the  jury  allowed  sach  damages,  the 
evidence  must  be  considered  moat  favorably  to 
plaintilf  on  defendant'a  appeal  in  determining 
whether  defendant  had  probable  cause  as  a 
matter  of  law. 

5.  Embezzlement  ^3&— Criminal  intent  oan 
be  inferred  from  ihertaoo  ■■  acoonnti  ef 
corporate  oflioer. 

Where  an  officer  of  a  corporation  la  short 
in  hia  accounts  apd  has  property  in  hia  pos- 
sessioD  belonging  to  the  corporation,  the  Jury 
may  infer  therefrom  that  he  possesaed  the 
criminal  intent  essential  to  embeulement  nnder 
Rer.  St.  1919.  |  3327,  though  aneh  shortage 
may  have  Innocently  exiated. 

e.  MalloloHs  proseeatlOM  «s>59(7)^adgmobt 
for  thortaoe  In  aoeonnta  oonpetoit  laiue 
of  probable  oaase  for  attaobnant 

Where  an  attachment  sued  out  by  a  corpo- 
ration against  its  officer  was  dissolved,  but 
the  corporation  recovered  judgment  for  the 
daimed  shortage  In  the  officer's  accounts,  the 
fact  of  such  shortage  was  material  in  an  action 
by  the  officer  for  damages  in  determining 
whether  the  attachment  was  malicious  so  as 
to  subject  the  corporation  to  ezemplair  dam- 
age^ and  therefore  the  exclusion  of  the  judg- 
ment which  established  the  fact  of  the  ahort- 
age,  though  not  the  criminal  intent,  was  error 
which  requires  reversal  of  the  jnt^ment  for 
exemplary  damMoa. 

Appeal  from  St  Louis  Circuit  Court; 

Franklin  Perrlas,  Judge. 

Action  by  John  J.  Belfer  against  the  Ham- 
burg Quarry  Company  and  Thomas  Loner- 
gan  to  recover  damages  for  the  malicious 
prosecution  oC  an  attachment.  From  a  Judg- 
ment awarding  plaintiff  compensatory  and 
exemplary  damages  against  both  defendants, 
defendants  appeal.  Reversed  as  to  defendant 
T^onergan,  and  reversed  and  remanded  as 
against  the  defendant  Quarry  Company  un- 
less the  plaintiff  shall  file  a  remittitur  of  the 
exonplary  damages  allowed. 

Anderatm  &  Gilbert,  of  SL  IjouIs,  fdr  ap- 
pellants. 

John  A.  OilUam  and  Smith  ft  Fean?,  all 
of  St.  Louis,  for  respondent 

BIGOS,  C.  This  action  for  damagu  arose 
out  of  the  allied  malldona  prosecutf<m  of  an 
attachment  suit  by  the  defendant  Hamburg 


(Ho. 

Quarrr  Company  asalnst  tlie  plalntlfr.  By 
his  petition  plaintiff  all^^  Uiat  on  Fiehniary 
14,  lAlT,  the  defendant  qnaru  comi»ny  was 
a  Missouri  corporation  with  a  capital  stot^ 
of  $40,000,  of  which  the  plaintiff  held  $12,000 
and  the  defendant  Lonergan  $14,000  par 
value;  that  plaintiff,  defendant  Lonergan, 
and  one  Butledge  (Rutledge  waa  originally 
Joined  as  a  defendant,  but  died  before  the 
trial,  and  the  action  as  to  htm  waa  dismissed) 
were  directors  of  the  company;  that  Loner- 
gan was  president,  Rutledge  secretary,  and 
the  plainUff  was  vice  president  and  general 
manager.  It  la  further  averred  that  on  said 
date  the  said  quarry  company.  Kntledge,  and 
Lonergan  wrongfully,  wantonly,  malidoo^, 
and  without  probable  cause  sued  out  an  at- 
tachment against  plaintiff  in  a  justice  court 
In  the  city  of  St  Louis,  alleging  that  said 
plaintiff  was  indebted  to  the  said  quarry 
company  In  the  sum  of  $138.81,  and  that  the 
damages  for  which  said  action  was  btoutfit 
were  for  injuries  arising  from  the  oommts- 
slou  of  some  felony  or  misdemeanor,  and  that 
said  debt  was  fraudulently  contracted  on  the 
part  of  said  Heifer,  the  defendant  in  said 
attachment  suit,  and  that  said  defendants 
wrongfully,  maUelously.  and  wantonly  and 
without  probable  cause  had  an  attachment 
writ  issued  In  said  cause  and  lertod  npon 
the  120  shares  of  stodc  owned  by  the  said 
plalntUC  in  said  quarts  company.  It  is  also 
averted  that  after  a  (Aiauge  of  venue  the 
cause  was  tried  in  a  Justice  court  on  a  plea 
In  abatement  and  resulted  in  a  finding  on  be- 
half of  said  Heifer  on  his  said  plea,  and 
that  no  appeal  was  taken  from  the  decision 
thereon,  and  that  said  attachment  was  cmn- 
pletely  dissolved  and  fully  terminated. 

It  is  then  alleged  that  the  acta  of  said  de- 
fendants have  caused  the  plaintiff  to  incur 
obligations  for  attorney's  fees  for  the  defense 
of  said  attachment  suit  In  the  sum  of  $1,000, 
and  have  caused  him  to  lose  time  firom-his 
business  of  the  value  of  $1,000,  and  have  in- 
jured his  standing  and  reputation  In  business, 
and  greatly  humiliated  and  harrassed  blm,  to 
his  damage  in  the  sum  of  $25,000,.  Judg- 
ment is  asked  for  the  sum  of  $27,000  actual 
damages  and  $20,000  punltlre  damagn, 

Defendant  Lonergan  and  the  quarry  com- 
pany answered  separately.  Lonergan  by  tala 
answer  sets  np  that  he  has  been  and  Is  now  a 
resident  of  Jaduon  coonty.  Ua,  and  that 
imtU  his  death  In  March,  1918,  the  defradant 
Butledge  was  a  resident  of  (^cago,  UL; 
that  the  quarry  oompany  Is  a  Ulssotiri  cor* 
poratl(Hi  with  Its  chief  office  and  place  ct 
business  at  Hambuig,  SL  Chaitea  county. 
Ma;  tiiat. neither  at  the  time  the  suit  was 
filed  nor  at  any  time  since  has  said  quarry 
company  maintained  an  office,  had  an  agent 
or  done  any  business  In  the  dty  of  St.  Louis. 
By  Teaeott  ot  theae  facts  It  la  allied  Qie 
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COOK  bad  no  JurlMllctkHi  orer  tbe  defendant 
Lonergan,  and  tbe  milt  as  to  btm  cannot  be 
maintained.  Hie  answer  fnrtber  set  np.  a 
general  denial  of  Ibe  allegatlona  of  plalntUTs 
petition.  Tbe  answer  of  die  deCendant  Quaiv 
ry  company  was  a  general  denlaL 

TbB  cauae,  being  tried  before  a  Jory,  re- 
sulted In  a  verdict  and  Jndgment  against  botb 
d«Fendant8  for  tbe  aim  ot  $1,486  actual  dam- 
ages and  $2,000  pnnltlTe  damages,  making  a 
total  of  IS.4S5.  From  tbla  Judgment  defoid- 
ants  Lonergan  and  the  qnarry  company  bare 
prosecuted  separate  aiq;>eals. 

As  to  tbe  appeal  of  defendant  Lonergan: 
It  Is  first  asserted  In  bis  behalf  the  court  a<s 
quired  no  jurisdiction  over  his  person  by 
reftson  of  the  manner  of  service  of  the  writ 
of  sunmuma  upon  blm  at  Kansas  d^,  Uo^ 
where  he  resided.  By  reason  of  tbe  allega 
tlons  of  fact  set  forth  In  tbe  petition  showing 
that  tbe  cause  of  action  against  defendant 
accrued  In  the  city  of  St.  Louis,  and  the  de- 
fendant quarry  company  being  a  corporation, 
the  writ  of  summons  was  Issued  under  tbe 
provisions  of  section  1180.  R.  S.  1019,  and 
served  in  Jackson  county  apon  the  defendant 
Lonergan,  as  president  of  the  quany  com^ 
paay.  At  the  same  time  a  copy  of  tbe  writ 
was  issued  and  served  personally  upon  Lon- 
ergan in  Jttckson  county. 

Tbe  authority,  If  any,  for  this  procedure  la 
found  in  8ectl<»i  1190  of  the  statute,  whidi 
-autborlzes  a  plaintiff  to  have  a  summons  di- 
rected to  any  sherUT  in  tbe  state  wliMi  tbere 
are  several  d^Tendants  residing  In  different 
counties. 

Tbe  following  stipulation  appears  In  the 
record: 

"It  Is  conceded  that  at  tbe  time  this  suit 
was  buititated  and  at  ell  times  since  then  the 
defendant  Lonergan  was,  has  been,  and  Is  now 
a  resident  of  tbe  county  of  Jackson,  state  of 
Uiasourl,  and  tbat  at  all  said  times  until  his 
death  in  April,  1918,  defendant  James  B.  Rut- 
ledge  was  a  resident  of  the  city  of  OhicSfo, 
state  Hi  Illinois,  and  nonresident  of  the  state 
of  Uiasonti;  tbat  tbe  Hamburg  Quarry  Com- 
pany Is  a  corporation,  incorporated  oi^er  the 
laws  of  the  state  of  Missouri,  in  June,  1916^ 
witb  its  chief  office  and  place  of  business  at 
Hamburg,  St.  Charles  county.  Mo.;  that  neither 
at  tbe  time  this  suit  was  filed  nor  at  any  time 
since  has  said  Hamburg  Quarry  Company  maia- 
talned  an  office,  bad  an  agent,  or  don*  any 
bu^eas  in  the  city  of  St.  Loois,  Mo.;  that 
at  the  date  the  writ  was  delivered  by  the 
sheriff  of  Jackson  county  the  Hamburg  Quarry 
Company  had  gone  out  of  business  and  had  no 
office  at  Hamburg,  Mo.;  that  the  plaintiff  was 
at  the  time  this  suit  was  filAl  a  resident  of  the 
City  of  St.  Louis,  and  ever  since  has  been  a 
resident  of  the  city  of  St.  Louis. 

"It  Is  ocnceded  by  tbe  Hamboig  Quarry  Com- 
pany tlut  it  had  waived  its  right  to  question 
the  pn^riety  of  the  method  of  service.** 

Tbe  place  and  manner  -of  bringing  suits  Is 
governed  by  statute  law.    Section  1177,  H. 


8.  1919,  provides  tbat  snlts  may  be  instil 
tated: 

"riret,  when  the  defendant  is  a  resident  of 
the  state,  either  in  the  county  within  whicb 
tt%  defmdant  rerides,  or  in  the  eomity  wltfafai 
which  the  plslntiff  residea  and  the  cMesdant 
may  be  found;  second,  when  tbere  are  several 
defendants,  and  they  reside  in  different  coon* 
ties,  suit  may  be  brought  in  any  such  county; 
third,  when  there  are  several  defendants,  some 
residents  and  others  nonresidents  of  the  state, 
suit  may  be  brought  In  any  county  in  tUs 
state  in  which  any  defendant  resides." 

Section  U80  provides: 

"Salts  BgaiBBt  corporattons  shall  be  com- 
menced either  In  tiie  county  where  the  caoss 

of  action  accrued,  *  *  *  or  in  any  county 
where  such  corporations  shsll  have  or  usually 
keep  an  office  or  agent  for  the  transaction  ci 
their  usual  s^d  customary  bnidness." 

Section  1190  is  as  follows: 

"When  there  are  several  defendants  residing 
In  different  counties,  tbe  plaintiff  may,  at  his 
option,  have  a  summons  directed  to  'sny  sher- 
UT in  the  State  of  Hissouri,*  or  have  a  aep- 
arate  summons  Erected  to  the  sheriff  of  any 
county  in  whldi  one  or  mora  defendants  msy 
be  found." 

It  should  be  noted  section  1180  says  noth- 
ing about  bringing  In  other  defendants  In 
case  the  suit  la  brought  against  tbe  corpora- 
tion in  the  county  where  the  cause  of  action 
accrued.  And  under  tbe  provisions  of  sec- 
tion 1190  tbe  right  of  a  platntUT  to  bring  in 
defendants  lesldtaig  in  other  countlea  amaies 
only  to  a  case  where  plaintiff  soea  a  defend- 
ant In  a  county  In  which  a  defendant  resides. 

[1]  Under  tbe  conceded  facts  as  dlsdosed 
by  the  stipulation,  enpra,  tbe  defendant  quar- 
ry company  at  the  time  the  suit  was  filed  did 
not  have  an  office  or  an  agent  In  tbe  city  of 
St  Louis  and  could  not  be  said  to  be  a  reel- 
dent  of  said  dty.  It  was  brought  within  the 
Jurtsdlf^n  of  tbe  court  only  by  reason  of  the 
fact  tbat  the  cause  of  axllon  accnie^jki  St. 
Louis,  and,  it  being  a  corporation.  the«utute 
(section  1180)  authorized  the  service  of  tbe 
summons  upon  It  at  Kansas  City,  where  ita 
president  resided  (see  section  1192).  Witb 
tMs  service  upon  tbe  defendant  quarry  com- 
pany as  a  basis  plaintiff  attempts  to  bring 
within  the  jurisdiction  of  tbe  St.  Louis  court 
the  defendant  Lonergan  by  baving  a  writ 
of  summons  issued  under  tbe  provisions  of 
section  1190.  This  tta  statute  does  not  au- 
tborlae;  aa  tbat  section  applies  only  to  a 
case  wbwe  one  of  the  defendants  la  a  resi- 
dent of  the  county  in  which  tiaa  ault  U 
brought.  Such  construction  was  placed  upon 
this  statute  by  the  Supreme  Court  In  the 
case  of  Christian  v.  Williams,  Ul  Mo.  429, 
20  S.  W.  96.  In  tbat  case  one  of  tbe  defend- 
ants did  not  reside,  but  was  found,  in  the 
county  in  which  the  plaintiff  resided  and  was 
served  with  process  there.  Tbe  plaintiff  then 
caused  a  writ  to  issue  to  another  county  for 
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aetrlce  on  another  defoidant  In  tbe  aante  Ac- 
tion. It  was  held  tliat  such  procedure  wu 
vnauUiortsed  1^  the  statnte.  See.  also, 
BoberU  T.  Stone,  W  Ho.  App.  425,  78  a  W. 
888,  and  Gonrad  t.  McCall  (SprlngOdd  Oonrt 
of  Appeal)  226  S.  W.  286,  toe  dt.  267.  0^ 
flitnatlim  vonld  be  otherwise  U  tbo  defendant 
quarry  company  or  asy  other  Indlvldnal  de* 
fendant  was  a  resident  of  the  city  of  Bt 
Louis  and  serred  here,  but  auch  Ib  not  the 
caa^  aa  It  was  conceded  that  at  the  time  the 
ault  waa  Inatltuted  the  defendant  quarry  com- 
pany had  no  office  or  agent  here,  and  that  the 
then  deftedant  Rutledge  waa  a  noorealdeait 
at  the  state  of  Mlssoorl.  We  aze  compelled 
to  look  to  the  atotnte  law  for  authority,  and 
It  does  not  authorize  service  of  aununras 
uimn  the  defmdant  Lonwgan  under  the  facta 
of  the  case  as  herein  set  forth.  It  follows 
that  hla  pc^t  la  w^  takei,  and  that  his 
plea  In  abatement  should  have  been  austaln* 
ed,  and  alao  his  demurrer  to  the  evidence  at 
the  dose  of  plaintiff's  case  should  hav«  been 
given.  There  no  contention  that  the  de- 
fendant Lonergan  In  any  wise  waived  the 
question  of  jurisdiction  or  by  any  action  of 
his  submitted  himself  to  the  Jurisdlctim  of 
the  St.  Louis  a>urt.  It  follows  that  as  to  the 
defendant  Lonergan  the  Judgmoit  ahould  be 
reversed. 

On  the  quarry  company's  appeal:  This  de- 
fendant was  concededly  wldiln  the  jurlsdic^ 
tl<m  of  the  court,  and,  it  being  the  plaintiff 
In  the  attachment  suit,  upon  Its  abat^ent 
was  rendered  liable  as  a  matter  of  law  under 
the  provlBlona  at  section  2983,  B.  S. 
"for  all  damages  occasioned  by  the  attach- 
ment or  othw  proceedings  in  tbe  case."  It 
being  admitted  that  the  attachmait  was  dis- 
solved, the  ODurt  Instructed  the  Jury  to  find 
against  the  defendant  Quarry  company  for 
such  actual  damages  as  they  may  And  ft-om 
the  evidence  plaintiff  has  sustained  as  will 
reeatuuibly  and  fairly  cover  a  reasonable  at- 
tom^B  fee  In  connection  with  the  defending 
of  saff  Bttadmient  and  the  sustaining  of 
the  plea  In  abatemrat,  and  In  addition,  there- 
to actual  damages,  if  any,  which  yon  may 
find  and  believe  from  the  evidence  plaintiff 
has  sustained  on  account  of  the  loss  of  time 
fnon  his  bustness  necessarily  occasioned  in 
the  defense  of  aaUl  plea  In  abatement 

[2,  S]  Defendant  complains  of  this  instruc- 
tion because  it  permits  a  recovery  for  loss 
of  time  from  plaintiff's  business  which  Is 
said  to  be  speculative  and  remote,  and  con- 
sequently not  a  proper  element  Of  damage. 
To  this  assertion  we  do  not  agree.  Tbe  stat- 
ute makes  the  plaintiff  in  the  attachment 
suit  iqwn  dISBolutl<ni  thereof  liable  for  "all 
damage"  occasioned  thereby.  Loss  of  time 
may  reasonably  be  said  to  come  within  this 
category  and  to  constltote  an  Item  of  damage 
which  naturally  flows  from  the  attachment. 
Talbott  T.  Plaster  Co.,  161  Mo.  App.  638,  132 


S.  W.  16;  Carp  v.  Ins.  Oo^  206  Ma  296^  loa 
dt  836h  101  8.  W.  78;  Walser  v.  Tbies,  66 
Mo.  88;  Suthodand  aa  Damages  (4th  Ed.) 
U  1236,  1286,  and  1237.  And  In  the  absencs 
of  pnet  of  die  value  of  the  loss  of  tJine  the 
jury  could  Infer  the  reas(mable  value  there- 
ot  Waleer  v.  TbiM,  wapm;  jamlngB  Ap- 
pbman,  16»,M0w  Am.  12-lD,  139  8.  W.  817. 

The  torcgotng  la  the  only  attack  made 
against  the  judgnmt  on  bdialf  of  the  quarry 
cony) any  aa  far  as  the  actual  damages  found 
the  Jury  ate  concemed. 

[4]  It  Is  eontoided  by  defsndanta  that  the 
erideoee  oaudodTely  eat^Ushad  probable 
cause  tor  the  attachment,  and  consequently 
the  allowance  In  the  form  at  punitive  damag- 
es ahould  not  stand,  as  such  are  permls^ble 
only  in  the  event  the  attachment  was  mali- 
dons  and  without  probable  cause.  Tlils  is 
based  on  the  fact  that  It  la  said  plaintiff  him- 
self admitted  on  the  stand  that  he  waa  short 
In  hia  accounts  with  the  defendant  c<mipany, 
and  that  such  admission  constituted  embez- 
dement  of  the  funds  of  the  company.  While 
plaintiff  atated  that,  if  he  was  ^ort,  he 
would  make  it  good,  he  denied  that  there  was 
a  shortage,  and  his  evidence  must  be  con- 
sidered in  the  light  most  favorable  to  him  in 
determining  the  queetlm.  The  plaintiff  was 
a  superintendent  at  the  quarry,  and  the  ac- 
counts were  k^t  at  the  defendant's  then 
office  in  the  city  of  St  Louis.  We  have  ex- 
amined the  record  carefully,  and  think  the 
question  of  malice  and  probable  cause  were 
questions  which  were  correctly  submitted  to 
the  Jury  for  their  determination.  The  evi- 
dence aa  a  whole  would  fully  warrant  a  find- 
ing that  the  plaintiff  had  no  intention  of  em- 
bezzling .any  of  the  funds  of  the  defendant 
intrusted  to  his  care,  and  a  finding  of  a  want 
of  probable  cause  for  the  attachment  was  ful- 
ly justifled  by  the  evidence.  Malice  may  be 
inferred  from  a  want  of  probable  cause. 

On  the  issue  of  probable  cause  it  la  claimed 
that  the  court  committed  error  in  not  per- 
mitting defendant  to  ahow  the  resalt  of  tbe 
suit  on  the  merits  appealed  trnn  the  Justice 
court  In  the  suit  before  tbe  joatice  Oie 
quarty  company,  jflalntUf  In  that  action,  de- 
fendant here,  failed  to  sustoin  the  attach- 
ment, and  also  failed  In  the  trial  on  the 
merits.  The  company  appealed  from  the  de- 
cision of  the  justice  court  to  the  drcnit  court, 
and  there  obtained  a  judgment  against  ttila 
plaintiff,  Heifer,  for  $68.85.  Upon  the  trial 
of  this  case  the  defendants  hadn  dfered  in 
evidoioe  tbe  judgment  In  that  case  together 
with  the  pleadings  involved.  The  statement 
alleges  that  the  quarry  company,  plaintiff  In 
that  action,  paid  to  the  defaidant  cotaln 
amounts  of  mwey  (fully  described  in  the 
statement)  to  be  held  by  defendant  and  ex- 
pemded  for  the  account  of  plaintiff,  that 
thereafter  defaidant  expended  tor  the  use 
and  benefit  of  plaintiff  a  certain  amount  of 
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said  fund,  bat  tbat  of  said  money  deUvered 
to  defendant  defendant  convarted  to  tola  own 
personal  uaa  the  aom  of  $860,  w^lcb  anm  and 
evei7  part  tbenot  la  due  and  owing  to  plain- 
tur.  It  la  then  aneged  tbat  defendant  la 
atltled  to  certain  credlta  whldi  1^  a  bal- 
ance of  IfiS^  for  which  anm  jvdsment  la 
prayed.  The  judgment  baaed  on  the  atate- 
meat  aeaeBsea  the  plalntUE'a  damagea  at  t2ke 
anm  of  VS3M. 

(B]  Whether  the  }ndgment  baaed  (m  the 
X^eadlnga  referred  to  tended  to  eetabliah  the 
fact  that  Heifer  waa  gnllty  of  ta  coinmo»-law 
convwabm  of  qpedflc  fnnda  it  la  not  necea- 
aary  to  here  say.  However,  we  think  such 
record  and  Judgment  did  tend  to  eatabUah 
aa  between  HeUer  and  the  quarry  company 
that  Heifer  waa  short  in  his  accotmta  with 
aald  company.  Such  shwtage  may  have  In- 
nocently existed,  and  Heifer  may  have  been 
free  from  any  criminal  Intmt  However,  If 
the  fact  that  he  waa  abort  la  his  accounts 
was  established,  and  that  he  bad  In  his  pfw- 
seeslon  money  of  the  defendant  quarry  com- 
pany for  which  he  bad  not  accounted,  a  crim- 
inal Intent  to  embezsle  such  mon^  could  be. 
Inferred.  State  t.  Lenta,  181  Mo.  loc.  dt 
239,  83  S.  W.  970;  WeUs  t.  Surety  Co.,  194 
Mo.  App.  loc.  dt.  305, 184  8.  W.  474. 

Section  8327,  B  8.  1919,  provides: 

"If  any.  agent,  derk,  apprentiee,"  etc..  "of 
any  private  person.  •  ♦  *  or  if  any  oCBcer, 
agent,  derk,  servant,**  etc.,  "of  any  incorpo- 
rated company,  or  any  person  employed  in  any 
cnch  capacity,  shall  embeszle  or  convert  to 
his  own  use  *  •  *  without  the  assent  of  bis 
master  or  employer,, any  money,  goods,"  etc., 
**balonglng  to  any  other  person,  wU<^  sball 
have  come  Into  hU  pofisession  or  under  his  care 
by  virtue  of  such  employment  or  office,  he  shall, 
upon  conviction,  be  panished,"  etc. 

Under  this  statute  a  criminal  Intent  may 
be  presumed  from  the  act;  tbat  la,  from  a 
abortage  and  fallore  to  account  State  t. 
LentE,  supra* 

[8]  On  the  issue  of  probable  cauae  we 
think  it  waa  competent  for  the  defendant 
quari7  company  to  show  that  In  a  suit  be- 
tween the  same  parties  It  had  recorored  a 
Judgment  against  the  plaintiff,  Heifer,  on 
pleadlniKS  which  alleged  that  iieUter  had 
funds  of  the  plaintiff  company  in  his  poeges- 
i^on  for  which  he  had  failed  to  account  and 
which  he  had  converted  to  his  own  use. 
This  alone  would  not  conclusively  establish 
probable  cause,  because  the  shortage  may 
have  innocently  existed  and  without  criminal 
Intent.  While  this  record  In  the  case  in  the 
circuit  court  did  not  establish  the  fact  that 
Heifer  was  guilty  of  embezzlement,  It  waa 
competent  evidence  tending  to  establish  one 
of  the  elements  tut  that  crime,  namely,  a 
shortage  in  the  accounts  of  the  company. 
We  think  the  court  erred  in  not  permitting 


the  Introduction  of  the  erldcaiee.  Boofher 
Hough,  90  Uo.  18S,  12  8.  W.  S24;  Grea- 
cent  Olty  Co.  t.  Butchers*  Unlim  Co.,  120  U. 
S.  15^  7  Snp.  Gt  472,  30  Ij.  Ed.  914;  Smith 
r.  Caark.  87  Utah,  UA,  106  Pac.  6S3,  26  U 
R.  A.  (N.  S.)  053,  Ann.  Caa.  1912B,  1806.  In 
a  criminal  proaecntKHi  m6ar  the  atatute  it 
would  be  necessary  to  show  such  shortage 
and  tetlure  to  account.  Hi  the  event  the  la- 
sue  aa  to  whether  or  not  plaintiff.  Heifer, 
waa  guilty  of  embcEzlement  had  been  Involv- 
ed In  the  drcult  court  case,  the  argument  of 
defendants  counsel  to  the  effect  that  the 
Judgment  in  that  caae  waa  oonduslve  evt* 
denctf  ct  probable  cause  would  be  petBuaalve, 
bnt  such  queation  waa  not  an  issue  in  that 
case,  bnt  only  one  of  the  elements  CMistltut- 
Ing  embezzlement  was  an  issue,  namely,  a 
shortage  In  the  accounts.  Such  shortage 
may  or  may  not  have  been  with  a  criminal 
intent.  The  Jury  In  the  criminal  prosecu- 
tion may  or  may  not  Infer  such  criminal  In- 
tent from  the  shortage.  We  think  the  evi- 
dence was  admissible,  but  that  it  was  not 
such  as  to  conclusively  wfj-nwiffft  probable 
cause. 

We  have  examined  the  Instmctitms,  and 
think  the  trial  court  correctly  stated  the  rule 
aa  to  probable  cause  and  the  meaning  there- 
of, and  Qiat  no  error  waa  committed  in  re- 
gard to  such  question.  Carp  v.  Ina.  Co.,  208 
Mo.  295,  loc.  dt.  365,  101  S.  W.  78. 

As  the  error  In  refusing  to  admit  In  evl- 
dmce  the  record  and  Judgment  in  the  dr- 
cult court  affects. only  the  exCTiplary  dam- 
ages, the  Jndgm«it  against  the  Quarry  com- 
pany will  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  ent^  Judgm«it  for 
plaintiff  for  $1,485,  with  Interest  from  the 
date  of  the  original  Judgment,  i;at>vlded  the 
plaintiff  will  within  10  days  remit  the 
amount  of  punitive  damages  allowed,  name- 
ly, $2,000;  otherwise  the  Judgment  should  be 
reversed,  and  the  cause  remanded  for  a  new 
trial  as  to  the  quarry  company.  Aa  to  the 
defendant  Lonei^an  the  Judgmoit  should  be 
reversed  aa  heretofore  indicated. 

PER  CUBIAH.  The  foregoing  opinion  of 
BIGOS,  C,  is  adopted  aa  the  opinion  of  the 
court 

The  Judgment  of  the  circuit  court  as  to 
Hamburg  Quarry  Company  will  accordingly 
be  reversed,  and  the  cause  remanded,  with 
directions  as  recommended  by  the  Commis- 
sioner, provided  plaintiff  enters  a  remittitur 
of  $2,000  within  10  days;  otherwise  the 
Judgmoit  is  reversed,  and  die  cauae  remand- 
ed for  a  new  trial 

niie  Judgment  as  to  defmdant  Lonogan  la 
reversed. 

ATJ^KN.  P.  ]*.,  and  DAT7B8»  J.,  ooncor. 
BECKBB,  J.,  absent 


Digitized  by  Google 


280 


2S3  SOUTHWBBTBRN  RBPORTER 


(Mo. 


ZALLEE  V.  MUTUAL  LIFE  INS.  CO.  OP 
NEW  YORK.  (No.  16443.) 

(St    Louis    Court   of   Appeals.  Missonri. 
Jane  29,  1921.  Behearins  Denied 
Jolr  18,  1921.) 

1.  iMoruw  ^=s>392(l)'— CoMlnlv»  showing 
that  iaurer.  caneeiliifl  polloy,  kopt  prmlaai,' 
•atitlMl  Insured  to  diracrted  vtrdlot  In  notion 
for  wrongfal  eanoollattoH. 

In  inBured'e  action  esainst  Inmrer  for 
wroDgful  cancellation,  in  vhicli  it  was  conclu- 
sively shown  by  documentary  evidence  tbat  the 
Insurer  had  canceled  the  policy  because  of  non- 
payment  of  premium  when  dne,  but  bad  re- 
tained tiio  premium  on  receipt  thereof,  tlie  in- 
sured was  entitied  to  n  directed  verdict,  not- 
wlthstandinc  insarer'a  contentiob  that  it  had 
not  waived  timely  payment  of  premium,  and 
that  the  question  of  such  waiver  was  for  the 
Jury,  since  the  Insurer,  having  retained  the 
premium,  had  no  right  to  cancel  the  policy. 

2.  New  trial  «s»70— Motion  properly  pruited 
where  court  would  have  been  Jaetifled  In  di- 
recting a  verdict  for  movant. 

It  was  proper  for  the  court  to  grant  plain- 
tiff a  new  trial  following  a  verdict  for  the  de- 
fendant where  the  evidence  was  such  that  the. 
court  would  have  been  Justified  in  directing  a 
verdict  (or  the  plaintilt 

Appeal  from  St.  Louis  Ctrcuil  Oourt;  Booj. 
J.  Elene,  Judge. 
"Not  to  be  offldally  published." 

Action  by  Andrew  ZaUee  agatast  the 
Mutual  Life  Insurance  Ck)mpany  of  New 
York:  Verdict  tor  defendant,  idalntlfl's  mo- 
tion for  a  new  trial  granted,  and  defendant 
appeals.  Affirmed. 

Pordyce,  Holllday  &  White,  of  St.  I*uia, 
for  appellant. 

Charles  A.  Uadi,  of  SL  tiouls,  for  respood- 
enC. 

NIPPER,  a  This  is  an  action  for  damages 
In  wbl(^  plaintiff  alleges  defendant  wrong- 
fully canceled  an  insurance  policy.  Upon  a 
trial  in  the  court  below,  the  Jury  returned 
a  verdict  for  defendant  Plaintiff  filed  a 
motion  for  a  new  trial,  and  the  court  sus- 
tained said  motion,  stating  as  a  reason  there- 
for that  there  was  no  substantial  testimony 
to  sustain  the  verdict  From  this  action  of 
the  trial  court  defendant  appeals. 

The  first  count  of  the  petition,  upon  which 
the  case  was  sutoiitted  to  the  Jury,  alleges 
that  a  semiannual  premium  had  become  due 
on  the  28th  of  December,  1916,  and  payable 
within  the  grace  allowed  (which  was  30 
days),  or  January  27,  1917;  tliat  while  said 
policy  was  In  force,  and  In  accordance  with 
Its  rules  and  practice,  defendant  waived  the 
payment  of  said  semiannual  premium  for  a 
period  of  60  days  from  the  expiration  of  said 
30  days  of  grace;  that  on  the  17th  day  of 
March,  1917,  and  within  the  time  allowed  by 
such  waiver,  he  paid  the  semiannual  premium 
of  918.45  on  said  policy,  which  had  become 


due  on  the  28tb  day  of  December,  1016;  that 
although  defendant  accepted  and  retained  the 
payment  It  notified  plaintiff  that  the  policy 
bad  lapsed,  and  that  it  would  not  accei^ 
same  as  the  payment  of  the  premium  unless 
plaintiff  would  submit  to  a  medical  examina- 
tion, contrary  to  the  provisions  of  the  policy. 

It  am>ear8  fhun  the  record  before  us  that 
plaintiff  had  paid  In  premiums,  up  to  the  time 
the  policy  was  canceled,  about  $5^.  He  had 
been  paying  his  premiums  semiannually.  On 
the  28th  of  December,  1916.  there  was  a  sunl- 
annnal  premiimi  of  $18.18  due  the  defendant 
Prior  to  the  time  this  i>ayment  became  due, 
be  asked  defendant  for  an  extension  of  60 
days  In  addition  to  the  80  days  of  grace.  Sev- 
eral times  prior  to  the  last-named  date,  under 
the  rules  of  the  company,  he  had  been  permit- 
ted to  do  this.  The  defendant  sent  him  the 
necessary  blanks  to  be  filled  out  He  states 
be  filled  out  these  blanks  and  mailed  them  to 
the  ofllce  of  defendant  and,  not  having  re- 
ceived any  answer,  be  considered  that  such 
extmslon  had  beoa  granted,  as  had  been  the 
custom,  and  did  not  send  the  semiannual  pre- 
mium to  the  defendant  company  until  March, 
1917,  at  which  time  defendant  wrote  him  a 
letter  and  notified  bim  that  bis  policy  bad 
lapsed,  and  tbat  tt  would  not  accept  the 
money  as  payment  of  that  premium,  as  no 
extension  had  been  granted  and  the  policy 
had  become  a  lapsed  policy,  but  tbat  be 
would  be  reinstated  if  he  would  furnish  a 
health  certificate  and  have  it  completed  be- 
fore the  company's  doctor.  This  plaintiff  de- 
clined to  do,  and  broi^ht  suit  as  heretofore 
stated.  '  ' 

In  view  of  the  points  made  and  presented 
for  our  consideration  on  this  appeal,  It  Is 
unnecessary  to  further  set  out  the  testimony, 
as  the  question  for  our  consideration  la 
whether  or  not  the  court  properly  sustained 
the  motion  for  new  trial.  In  granting  a 
new  trial  on  the  ground  tbat  there  was  no 
substantial  evidence  to  support  the  verdict 
for  the  defendant,  the  court  was  evidently  of 
the  opinion,  under  the  facts  of  this  particular 
case,  that  It  should  have  directed  a  verdict 
for  plaintiff. 

[1,  2]  Defendant  contends  tbat  there  was 
a  guesttfm  of  waiver,  and  such  question  was 
a  question  of  fact  for  the  Jury  to  determine.- 
Plaintiff  is  not  seeking  to  recover  on  the  poli- 
cy, but  is  seeking  damages  for  wrongful  can- 
cellation. When  it  Is  either  admitted  by  de- 
fendant, or  conclusively  shown  by  documen- 
tary evidence,  as  here,  that  defendant  can- 
celed the  policy,  and  retained  the  premium, 
there  is  no  question  of  waiver  requiring  the 
case  to  be  submitted  to  the  Jury;  and,  on  the 
theory  that  the  trial  court  would  have  been 
Justified  In  directing  a  verdict  for  plaintiff, 
the  motion  for  new  trial  was  properly  sus- 
tained. Peper  Automobile  Co.  v.  St  Louis 
Union  Trust  Co.,  137  S.  W.  100;  Bank  t. 
Houck.  215  S.  W.  758. 
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Dttaiduit  adinlti  that  It  neatnA  tbe  mon- 
.  C7»  and  tuts  kept  It.  it  canoM  the  poUcy. 
and  ao  admits.  Defendant  ooold  not  aoe^ 
and  retain  tbe  benefits,  and  rightfully  cancel 
the  policy.  Andnis  t.  Insiiranca  AssodatkHi, 
168  Mo.  IKL,  67  B.  W.  582;  Jaol  T.  Pmden- 
tial  Inaorance  Oow,  3A1  Mo.  App^  884.  VTt  & 
W.  1061. 

Thla  roll  Off  In  no  way  conflicts  with  Gan- 
non T.  Oas  Co.,  145  Mo.  S02.  46  3.  W.  968. 
47  &  W.  eOT,  48  L.  B.  A.  SOS,  or  the  mle  as 
announced  therein  reQulrlng  all  Questions 
wUdi  depend  opon  oral  testimony  to  be  sub- 
mitted to  the  jury;  for  It  Is  therein  stated 
that  the  mle  does  not  apply  to  written  Instru- 
ments that  call  for  the  court's  constrnctlm 
and  meanli^  nor  does  It  apply  whoe  defend- 
ant concedes  to  be  true  all  facts  necessary  to 
make  plalntUTs  case. 

Defendant  mates  the  point  that  plaintiff 
has  not  asked  for  the  r^nm  of  die  premiums. 
This  affords  no  reasmi  or  legal  excuse  for  Its 
action  In  accepting  and  retaining  plaintiffs 
money. 

In  oar  view  of  the  case,  the  action  <^  the 
trial  court  should  be  affirmed.  The  comnds* 
■loner  so  recommends. 

PER  OUBIAM.  The  foregoing  opinion  of 
NIPPEB,  a,  is  adopted  as  tbe  ^dnlon  of  the 
court. 

The  Judgment  of  the  drcult  court  Is  ac- 
cordingly affirmed. 

AUREUS,  P.  J.,  and  BEOEEEtf  J.,  concur. 
DAUBS,  X.  not  sitting. 


HATTGN  V.  CHICAGO,  B.  L  Q.  R,  CO. 

-<No.  16662.) 

(St.  Louis  Court  of  Appeals.   Missouri.  June 
28,  1921.    Rehearing  Denied 
July  22.  1921.) 

1.  Appeal  asd  error  <S=3927(7)— Os  review  of 
dealai  of  porenplery  Instraetles  for  dsfsnd- 
aat  evidesoe  sMst  flnronUe  to  plaintiff  oos- 
sidered. 

In  passing  on  tbe  question  whether  the 
court  should  hare  (Iven  a  peremptory  instruc- 
tion to  find  for  defendant,  where  Uiere  is  a 
conBict  in  the  testimony  only  such  as  is  most 
favorable  to  plaintiff  need  be  considered. 

2.  Railroads  «=s>307(3)— Astomatlo  bell  segll- 
gently  malstalned. 

In  an  action  for  injuries  in  a  crossing  ac- 
cident, the  railroad  company's  negligence  was 
eatabllshed  when  it  was  shown  that  an  auto- 
matic bell,  maintained  at  the  crossing  to  warn 
travelers  of  the  approach  of  trains,  had  been 
out  of  order  for  a  saffident  leivth  of  time 
to  enaUe  the  company  by  the  exercise  of  or- 
dinary care  to  know  that  It  was  not  In  wortdng 
order. 


3.  Railroads  ^350<I3)— Coatribatery  aegll. 
gsBOS  held  qsestlos  for  Jury. 
In  an  action  for  injuries  in  a  crossing  ac- 
cident occurring  after  dork,  tbe  question  of 
contributory  negligence  was  one  for  the  jury, 
though  it  appeared  that  plaintiff  saw  the  ap- 
proaching train,  where  an  automatic  bell  which 
had  giran  warning  on  other  occasions,  and  upon 
whldi  ha  was  relying,  failed  to  ring,  and  he 
testified  tbat  he  thought  the  train  was  on 
anothor  tradk,  because  it  was  a  freight  train, 
with  a  passenger  esr  attached,  snd  because  the 
rays  of  the  headli^t  did  not  extend  sUmg  de- 
fendant's railway. 

Appeal  from  Hannibal  Court  of  Conunon 
Pleas;  WUUam  T.  Bagland,  Judg& 
"Not  to  be  officially  published." 

Action  by  James  £.  Hatteo  against  the 
Chicago,  Burlington  &  Qulncy  Ballroad  Com- 
pany, rerlved  after  plalntlfl^  Aeath  in  tbe 
name  of  Ida  A.  Hattoi,  administratrix. 
From  a  Judgment  for  irfalntlff,  defOndant 
appeals.  Affirmed. 

H.  J.  Nelson,  of  St  Joseph,  and  Geo.  A. 
Maban  and  Dnlany  Mahan,  boOi  of  Hannibal, 
for  appellant 

D.  H.  Bby  and  Ben  B.  Hnls^  botb  of  Han- 
nibal, for  respondent 

NIPPER,  G.  This  action  was  brought  by 
James  B.  Hatten.  He  recovered  Judgment 
for  the  sum  of  $S.OOO,  for  personal  injuries 
sustained  by  being  struck  by  an  engine  and 
train  of  defendant  James  E.  Hatten  died, 
and  the  cause  was  revived  in  the  name  of 
the  adminlstratrtr,  Ida  A.  Hatten.  The  ac- 
ddent  happened  where  the  Hannibal  and 
Paris  gravel  road  crosses  defendant's  line 
of  railway,  about  a  mile  and  a  half  west  of 
the  city  limits  of  Hannibal.  Defendant's 
railway  crosses  this  gravel  road  at  the  point 
where  the  accldmt  occurred,  at  an  acute 
angle  going  west  The  Missouri.  Kansas  & 
Texas  Hallway  runs  parallel  with  defend- 
ant's line  of  railway,  and  83H  feet  south  at 
this  crossing.  On  account  of  the  angle  at 
which  the  two  lines  of  railway  cross  the 
gravel  road,  it  Is  220  feet  from  the  ptOat 
where  the  gravd  road  crosses  the  Chicago, 
Burlington  &  Qulncy  Railroad  to  where  It 
crosses  the  Missouri,  Kansas  &  Texas  Ball- 
way,  Plaintiff  was  going  west  over  this 
gravel  road,  driving  a  team  of  horses  hitch- 
ed to  a  spring  wagon  about  7  o'clock  on  tbe 
evening  of  the  accident,  which  occurred  on 
November  17,  1016.  Plaintiff  had  been  liv- 
ing In  Ralls  county,  west  of  this  crossing 
and  had  traveled  over  this  crossing  for  a 
number  of  years.  When  plaintiff  got  within 
100  feet  of  this  crossing,  his  attention  was 
drawn  to  a  train  coming  from  tbe  east  trav- 
eling In  the  same  dlreetloo  in  which  be  was 
traveling.  He  saw  the  headll^t  of  the  en- 
gine, whldi  was  BomeOiIng  near  m  quarter  of 
a  mile  away  when  be  first  obsn-ved  It  He 
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conld  BM  tbe  Teflectlon  of  the  Ugtxt,  whic^ 
extended  op  the  valley  and  to  tbe  south  of 
defaidant's  line  of  railway.  He  continued  to 
drive  toward  the  crossing,  and,  as  he  said, 
listened  for  the  ringing  of  the  automatic  bell 
which  had  been  maintained  at  this  crossing 
by  defendant  for  a  number  of  years,  but 
which  on  this  occasion  was  out  of  order  and 
did  not  ring.  He  contlnned  to  look  back  as 
he  drove  toward  the  tra<^  Plaintiff  had 
traveled  over  this  road  for  10  ytsrs.  during 
all  of  wbieb  time  this  bell  bad  been  at  this 
crossing.  Be  says  be  had  never  known  It 
to  fail  to  ring  when  trains  were  passing  be> 
fore,  aUhou^  he  had  not  traveled  over  this 
pftTOcalar  road  for  about  three  weeks  prior 
to  thb  accident.  Tbe  railroad  approaches 
the  gravel  road  from  the  south  with  a  curve, 
snringlng  to  the  north  as  It  crosses  the  grav- 
el road.  Plaintiff  states  that  he  tbongbt  the 
train  was  on  the  Missouri,  Kansas  &  Texas 
track,  because  no  bell  was  ringing  at  the 
Chicago,  Burlington  tc  Qulncy  crossing,  be- 
cause of  tbe  mj  the  U^t  reflected  up  tbe 
valley  from  the  headlight  on  the  engine, 
and  for  the  forther  reason  that  he  noticed 
the  train  was  carrying  a  passenger  coach, 
and  tao  did  not  know  that  the  Chicago,  Bur- 
lington tc  Qulncy  ever  carried  a  passenger 
coach  on  Its  firelght  trains,  trat  that  he  had 
noticed  sndb  being  done  on  fbe  Mlssgnrl, 
Kansas  ft  Texas  frel^t  trains.  When  his 
hMses  stepped  on  tbe  front  rails,  the  engine 
came  around  tbe  curve  and  flashed  the  light 
on  them.  They  soddmly  turned  to  the  right, 
threw  idalntlff  ont,  and  ha  fdl  down 
by  tbe  side  of  the  track  tbe  train  ran 
over  one  of  his  bauds,  causing  three  of  his 
fingers  to  be  cmahed,  whidi  necessitated  am- 
putation. 

[1]  The  only  asaUnniait  of  error  urged 
here  is  tliat  the  trial  court  should  have  given 
a  peronptory  Instrnctlon  to  find  fOr  defend- 
ant, declaring  plaintiff  guUty  of  contributory 
n^igence  as  a  matter  of  law.  It  la  nnneo> 
sary  to  set  out  all  the  evidence  of  defend- 
ant, because  In  passing  upon  tbe  question 
presented  to  us,  where  there  Is  a  conflict  In 
the  testimony,  we  need  only  consider  such 
as  Is  most  favorable  to  plaintiff.  Defendant 
relies  upon  the  fact  that  the  ringing  of  the 
bell  would  not  hare  afforded  plaintiff  any 
additional  warning,  because,  notwithstanding 
the  fact  that  the  bell  did  not  ring,  he  saw 
the  train  and  knew  of  its  approach,  and 
was  therefore  guilty  of  contributory  negli- 
gence, barring  his  right  to  recovery,  by  at- 
tempting to  cross  the  track  In  front  of  this 
train  which  he  knew  was  coming.  This 
would  no  doubt  be  correct  if  there  was  only 
one  line  of  railway,  for  tbe  ringing  of  the 
bell  would  have  given  plaintiff  no  informa- 
tion which  he  did  not  already  have.  Peter- 
son T.  United  Railways  Ca,  270  Mo.  07.  102 
8.W.S88L 


[t]  In  the  case  at  bar,  we  have  two  lines 
of  railway,  running  parallel,  and  doee  to- 
gether. The  ringing  of  the  bell  In  this  par- 
ticular case  would  have  serral  the  add^ 
tional  purpose  of  Informing  plaintiff  npoa 
which  line  of  railway  the  train  was  travel- 
ing as  It  approached  tlj^  crossing.  Defend- 
ant's negligence  is  established  when  It  Is 
shown  that  the  automatic  bell  maintained  at 
this  crossing  for  the  purpose  of  warning 
travelers  of  the  approa<di  of  trains  upon 
these  tracks  bad  been  out  of  order  for  a  suf- 
ficient length  ot  time  to  enable  defendant,  by 
the  exercise  of  ordinary  care,  to  know  that 
It  was  not  In  working  order.  Dtfmdant's 
negligence  having  been  established,  -  wu 
plaintiff  guilty  of  contributory  negllgenea  as 
a  matter  of  law  such  as  to  bar  his  ri^t  to 
recovery?  Tbe  facta  of  this  rec<vd  presenC 
a  very  close  question,  whldb  under  a  slightly 
different  state  of  facts  would  perhaps  neces- 
sitate a  different  ruling. 

(>}  This  acddent  occurred  after  dadc,  and 
there  waa  a  sl^t  elevation  betweoi  the 
gravd  road  and  defwidanfs  railway.  Plain- 
tiff saw  a  passeanger  car  attadied  to  this 
fkei^t,  whicli  he  bad  never  before  noticed  on 
a  freight  train  of  defendant,  but  bad  seen  such 
attached  to  a  freight  train,  or  to  fright 
trains  of  the  Ulssoorl,  Kansas  ft  Tecas  Rail- 
way. Thia  is  one  fact  which  would  give  blm 
some  reason  for  bdlevlng  the  train  was  be- 
ing operated  over  the  \nssourl,  Kansas  & 
Texas  Railway.  Another  reason  given  by 
plaintiff  why  be  thought  the  train  was  on 
this  other  track  was  that  the  rays  of  light 
coming  from  the  headlight  on  the  engine  ex- 
tended directly  up  the  vall^  to  the  west,  in- 
stead of  along  d^endant's  line  of  railway. 
These  facts  and  drcumstances,  connected 
with  the  further  fact  that  the  b^  wbidi  bad 
so  often  given  warning,  and  which  he  says 
he  was  relying  upon  In  this  Instance,  failed 
to  ring,  all  taken  together,  make  plalntUFs 
ccmtrtbutory  negligence  a  question  for  the 
Jury.  Montgomery  v.  Railroad,  181  Mow  477, 
79  3.  W.  930:  Swlgart  T.  liuik,  106  Ha  App. 
471.  192  S.  W.  188. 

No  objections  are  here  made  to  the  alu 
of  tbe  verdict,  to  the  giving  or  refusing  of 
any  instructions,  or  to  any  other  misconduct 
attending  the  trial  of  the  case,  other  than 
what  has  heretofore  been  noted.  Therefore 
the  Commissioner  recommends  that  tiie 
Judgment  be  afilnned. 

PER  CURIAH.  TbB  fOregoing  (pinion  of 
NIPPJSR,  C  is  adopted  as  tbe  oirinlon  of 
tbe  court. 

The  Judgment  of  tte  drcolt  court  is  ac- 
cordingly affirmed. 

ALLEN,  P.  J.,  and  BiXIIKBR  and  3>AUES. 
J  J.,  cmcur. 
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ENV  V.  ¥nrTHE  ENGRAVING  00.  «t  il. 
(No.  17440.) 

Lonk    Oonrt    of    Appeals.  Miiionri. 
Jal7  18,  1021.  Eeheariat  Deiii«d 
J11I7  18,  mi.) 


I.  Latdlorri  aad  touat  «=>I(M— Forfoltura  of 
loMo  by  tsaant  by  subleasing  puts  aa  and  to 
the  tern  of  the  subteaasL 

Where  a  lease  provided  tbat  the  tenant 
should  not  assign  irithout  written  permisBion 
from  the  landlord,  but  an  assisnment  without 
aneh  permission  wu  mode,  a  subsequent  for- 
fefture  forfeited  hotb  the  main  lease  end  a 
sublease  made  by  the  assignee. 

3.  Uwdlerd  aid  taaot  «B>ll2(2)^orfeltir» 
of  lease  hold  aot  waived  as  to  aeblaasoo. 

Where  a  lease  contained  a  dapse  against 
assignment  without  written  consent  of  the  land- 
Inrdt  and  the  lease  was  forfeited  after  an  as- 
signment without  consent,  the  fact  that  the 
landlord  permitted  the  assignee's  sublessee  to 
remain  In  posseafiion,  and  accepted  rent  from 
him,  did  not  amount  to  a  waiver  of  the  for- 
feiture of  the  lease,  and  vnder  these  drcum- 
stances  a  pepemptor7  instroctlon  for  the  t^ain- 
tiff  was  not  erroneous. 

a.  Landlord  ud  tenant  «S3|20(2)— Right  of 
anblessoa  holding  over  after  forfettnro  of 
lease  might  be  temlaated  by  30  daya'  writ- 
ton  notice. 

Where  the  lease  provided  there  should  be 
no  assignment  without  written  consent  uf  the 
lessor,  and  the  lease  has  been  forfeited  alter 
•B  nanl^nment  wlUumt  tjie  eonaent  of  tibe  les- 
sor, in  absence  of  a  written  agreement  with 
the  lessor,  a  holding  over  by  the  assignee's 
sublessee  Is  a  tenancy  wfakh  can  be  terminated 
by  80  days*  notice  in  writing*  under  Bev.  St 
1910.  i  6880; 

4.  Landlord  and  tenant  9=»I04— Evidenoe -held 
to  show  no  defense  to  aotlon  for  possession 
of  prenlsea. 

Where  the  lease  provided  that  there  should 
be  DO  asiDgnment  without  the  writtm  oonsent 
of  the  Icaaor,  and  the  lease  was  forfdted  alter 
a  iMrnXkm  of  tUa  dause,  even  If  testimony  to 
the  offMt  that  lease  had  been  aasigned  to  S.  by 
tiie  lessee,  and  that  S.  had  leased  to  defendant 
were  admitted,  it  would  constitute  no  defense 
in  unlawful  detainer,  since  the  assignment  of 
the  lease  made  without  consent  of  the  lessor 
waa  contrary  to  the  lease. 

Appeal  from  St  liouis  Circuit  Court;  Vital 
W.  Gareacho,  Judge. 
"Not  to  be  officially  published.** 

Action  by  John  F.  Queeny  against  Wythe 
SSngravlng  Company  and  another.  From 
Judgment  for  ^alnttC^  defendants  appeaL 
Affirmed. 

&.  U.  Nichols,  of  St  Louis,  for  appetlanta. 
Jdoxdaa,  Raanieur  *  Fieroc^  of  St.  Lonla. 
for  reqMndent 


MIPPKR,  C.  This  18  an  action  of  unlawful 
detainer.  JcAn  F.  Queeny,  jdalntUf,  par- 
chased  from  the  Alien  Estate  Association,  a 
corporation,  hereafter  referred  to  for  brerlty 
aa  the  Alloi  Estate,  city  block  Nou  104.  in  the 
dty  of -St  liOuis.  it  being  that  blodt  lying 
between  S>nuth  street  and  Broadway,  and 
Walnut  and  Elm  streets,  on  whidi  is  located 
the  old  BonOifim  Hotd  buUdlnfe  and  flte  old 
Tray  Faust  restaurant  pn^ert^.  Tbla  deed 
was  dated  the  12th  ^  day  of  April,  1920,  and 
recorded  on  the  28th  day  of  Jane  of  the  same 
year.  Prlw  to  .this;  and  on  the  81st  of  De- 
cember, UlT,  the  Allen  Estate  executed  a 
20-year  lease  to  what  Is  known  as  the  Exhibit 
Corporation,  for  all  of  dty  block  Na  104,  aa 
aforesaid.  Under  the  tesuu  at  this  lease.  It 
was  provided  that  the  lease  as  an  entirety 
could  not  be  assigned  without  the  written 
ocmsent  of  the  lessor.  Its  Bnccessors  and  as- 
signs. The  lease  gave  to  the  lessee  the  right 
to  make  aubleasee  to  and  with  said  t«ianta  of 
any  portion,  or  portions,  of  the  buildings. 
It  also  provided  that  the  word  "lessor"  aa 
used  therein  should  be  understood  as  includ- 
ing the  "lessor"  or  its  successors  or  assigns; 
and  the  word  "lessee"  should  Include  the 
lessee  or  its  snccesaors  or  ass^^ 

On  the  27th  day  of  May.  1918,  as  shown 
by  defendanti^  offer  of  proof,  the  Exhibit 
OorporatlMi  made  an  assignment,  or  an  at- 
t^pted  assignment,  of  this  lease,  to  one,  D. 
W.  Shutt,  as  trustee.  From  the  above  offer 
of  defoidants,  it  appears  that  the  original 
lease  was  recorded  on  February  20, 1919,  with 
this  B««figntni»iit  appearing  on  the  back.  It 
also  appears  from  defendant's  offer  of  prottf 
that  B.  W.  Slnitt,  assignee  of  the  Exhibit 
CorporaUoB,  executed  a-  lease  to  these  de- 
f^idants,  dated  Decanber  S,  1918.  Tbese 
offers  of  proof  were  rejected  by  the  court, 
on  the  theory  that  there  was  nothing  to  show 
any  conamt  on  the  part  of  the  Allen  Estate 
that  this  assignment  conld  be  made.  There 
is  noQilng  In  ttie  recmrd  tending  to  show  such 
omsent  on  the  part  of  the  Allen  Estate. 

At  the  dose  of  all  the  evidence^  the  court 
instructed  the  Jury  to  find  tor  plaintiff,  and 
to  award  hlnf  such  damages  as  th^  found 
from  the  evidence  to  be  a  fair  and  reasonable 
value  of  rents  and  profits  on  the  Ist  day  of 
S^tember,  1920,  to  the  date  of  the  trial,  not 
ttceeding  the  sum  of  V1T6  per  month,  and 
also  the  monthly  value  of  the  rents  and 
profits.  The  Jury  found  the  defendants  guilty 
as  charged  in  the  complaint  and  found  the 
value  of  the  rents  and  profits  to  be  flOO  a 
month,  but  assessed  no  damages. 

The  plaintiff  offered  in  evidence  a  certified 
copy  of  a  warranty  deed  from  the  Allen  Es- 
tate to  plaintiff ;  it  being  the  deed  heretofore 
mentioned. 

W.  B.  Allen  tesHfled  that  he  was  treasurer 
of  the  Allen  Estate,  and  had  been  about  a 
year  and  a  half.   At  the  time  the  Allen  Es- 
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tate  sold  the  pn^rty  to  the  plaintiff,  It  waa 
In  possession  of  all  of  block  No.  104  except 
that  portion  occupied  by  defendants,  and  had 
been  since  June,  1919.  He  said  the  arrange- 
ment whereby  the  defendants  occupied  these 
premises  after  the  forfeiture  of  the  lease  to 
the  Exhibit  Corporation  was  a  verbal  one: 
that  he  collected  the  rent  for  the  Alien  Estate 
from  defendants,  which  was  $100  per  month, 
payable  In  advance;  that  be  collected  such 
rent  from  June,  1919,  -until  and  Including 
May,  1020.  Several  paid  diecks  were  then 
Introduced  In  evidence,  some  signed  by  the 
Wythe  Engraving  Company,  and  some  by  the 
BrowD  Embossing  Company.  Six  of  these 
checks  were  for  $100  each,  and  on  the  face 
of  each  check  was  indicated  the  month  for 
which  the  rent  was  Intended.  Three  of  the 
checks  were  for  $200  each,  and  they  also  In- 
dicated on  the  face  the  two  months  which 
each  check  was  Intended  to  cover.  Plaintiff 
Introduced  statutory  copies  of  notices  to  the 
defendants  to  vacate.  Plaintiff  then  read  a 
portion  of  certain  depositions  of  WUllam 
Brown  and  William  J.  Wythe,  who  were  part- 
ners In  bu^ness.  Notices  to  vacate  were 
served  on  the  20th  day  of  July,  1920,  requir- 
ing defendants  to  vacate  on  Angust  81st  of 
the  same  year.  In  the  spring  of  1919,  the 
Allen  Estate  forfeited  the  lease  to  the  Exhibit 
Corporation,  as  such  last-named  corporation 
failed  to  i>ay  the  rent  and  perform  certain 
other  covenants  In  the  lease.  The  Allai  Es- 
tate employed  Mr.  WUllam  F.  Woerner,  an 
attorney,  to  take  such  t^Eal  steps  as  were 
necessary  to  vacate  this  lease,  which  was 
done. 

William  J.  Wythe,  secretary  and  treasurer 
of  the  Wythe  Engraving  Company,  said  he 
knew  about  the  forfeiture  of  the  lease  to  the 
Eixhlblt  Corporation.  He  testified  as  to  con- 
vexsatloiu  he  and  Mr.  Brown  had  with  Mr. 
Woerner,  in  which  Mr.  Womier,  as  repro- 
sentlng  the  Allen  Estate,  stated  that  neither 
he  Dor  Mr.  Brown  need  worry,  that  all  they 
wanted  was  to  get  rid  of  the  Exhibit  Corpora- 
tion. Be  says  Mr.  Woerner  did  not  say  any- 
thing about  their  being  monthly  tenants. 
They  went  to  see  Mr.  Woerner  a  second  time 
in  June,  1919,  at  which  time  Mr.  Woenier 
told  them  be  was  disgusted  vlth  the  whole 
affair,  and  took  them  over  to  and  Introduced 
them  to  a  Mr.  Healy,  who  was  Interested  in 
the  Allen  Estate  and  represented  It  In  certain 
matters.  He  further  states  thut  Mr.  W.  R. 
Allen  called  upon  them  In  March  or'  April  of 
1919  to  collect  the  rent.  In  May,  1020,  he 
says  Mr.  Allen  called  on  him  and  asked  Mm 
to  Aga  a  statement,  whldi  was  offered  In 
evidence  and  excluded  by  the  court,  that  the 
Wythe  Engraving  Company  was  occupying 
the  premises  from  month  to  month,  which 
he  refused  to  irign.  This  offer  was  rejected 
by  the  court  on  the  theory  that  It  was  dated 
a  year  after  defendants  began  paying  rent  to 
plaintiff. 

Tba  defendants  oomplaln  here  of  the  court's 


action  In  excluding  the  lease  from  Shutt  to 
the  Wythe  Engraving  Company,  and  the  cer- 
tified copy  of  the  assignment  of  the  Exhibit 
Corporation  to  Shutt.  Oomplelnt  Is  also 
made  of  the  failure  of  the  court  to  submit 
the  question  to  the  jury  as  to  whether  or  not 
there  was  a  new  contract  or  new  tenancy  be- 
tween the  Allen  Estate  and  the  defendants 
after  the  forftiture  of  the  lease  to  the  Exhibit 
Corporation,  and  also  failure  to  submit  to  the 
Jury  the  question  as  to  whether  or  not  the 
collection  of  the  rent  by  the  Allen  Estate  and 
the  plaintiff  was  not  a  waiver  of  the  for- 
feiture of  the  sublease. 

[11  Defendants  in  their  brief  contend  that 
while  the  Alien  Estate  might  forfeit  the  lease 
to  the  Exhibit  Corporatlcm,  it  Is  estopped 
from  doing  any  act  In  derogation  of  this 
lease,  and  that  the  surrender  of  the  main 
term  did  not  extlngui^  the  subterm.  In  suih 
port  of  this  contention,  we  are  dted  to  the 
following  Missouri  authorities.  In  addition  to 
those  fronj  other  Jurisdictions:  McDonald 
V.  May,  96  Mo.  App.  236,  69  S.  W.  1059 ;  Car- 
lat  V.  Clothing  Co.,  178  Mo.  App.  370,  165  S. 
W.  1177 ;  B.  Roth  Tool  Go.  v.  Champ  Spring 
Co.,  93  Mo.  App.  530,  67  S.  W.  067. 

Defendants'  contention,  however.  Is  not 
sustained  or  upheld  by  these  authorities. 
There  was  no  surrender  In  this  case  by  the 
lessee  to  the  lessor,  but  the  lease  was  ter- 
minated by  a  forfeiture.  Where  there  Is  a 
forfeiture  by  operation  of  law  for  a  failure 
on  tiie  part  of  the  lessee  to  comply  with  the 
terms  of  the  contract,  a  different  rule  applies. 
Where  defendants  rec^ve  their  lease  from 
the  assigned  of  the  lessee,  and  the  original 
lease  provided  that  sadi  assignment  could 
not  be  made  without  the  written  consent  of 
the  lessor,  and  the  original  lease  Is  canceled 
by  the  lessor  for  the  failure  of  the  lessee  to 
ofHnply  with  the  terms  thereof,  and  no  con- 
sent to  assignment  was  ever  glva  by  the  les- 
sor then  BuCh  forfeiture  of  the  main  term 
forfdts  the  subterm.  Geer  t.  Zino  Co,,  126 
Ho.  App.  173,  lOS  S.  W.  IBl;  Appleton  r. 
Ames,  ISO  Blass.  84,  22  N.  B.  68,  B  U  &  A. 
206 ;  Shemrer  v.  Padello,  161  Pa.  68,  28  Atl. 
905. 

The  reason  for  this  rule  Is  apparent.  The 
lessee  may  not,  by  an  agreement  of  surrender 
made  with  the  lessor,  voluntarily  surrender 
his  lease  and  thereby  terminate  the  tenancy 
of  the  sublessee.  But  where  the  main  lease 
Is  forftited  by  reason  of  the  lessee's  failure 
to  comply  with  the  terms  thereof  then  such 
forfeiture  carries  with  it  a  forfeiture  of  the 
sublease,  because  the  aabtenant  takes  with 
notice,  and  his  remedy  would  be  by  action 
against  the  lessee.  Qeer  r.  Zinc  Co.,  supi-a, 
and  cases  dted. 

[2-4]  There  is  no  evidence  In  this  case  of 
any  waiver  of  Anrfeltnre.  The  wrlttoi  docu- 
mentary evidence  Introduced  fai  evidence^  as 
well  as  that  offered  by  defendants  and  re- 
jected by  the  court,  shows  that  the  court  was 
Justified  In  giving  the  peremptory  Instruction 
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for  plaltttlfl  whlCb  It  (Ud.  lease  lutTlnx 
been  forfeited,-  and  no  writtoi  aKreemrait 
bavlng  afterward*  beeo  made  between  plaln- 
titt  and  defendanta,  or  the  Alien  Estate  and 
defendants,  the  holding  over  was  such  a 
tenancy  as  could  be  terminated  by  SO  days' 
notice  to  writing.  R.  S.  1919,  S  6880.  And 
wta  it  such  testimony  had  been  admitted, 
as  defendants  here  complain  of.  It  would  not 
have  made  any  defoise  to  plaintiffs  cause  of 
action,  because  the  admitted  facts  of  this 
record  show  that  this  attempted  ass^nment 
was  made  without  the  consent  of  the  leaser 
or  bis  aasigns,  and  the  lease  was  forfeited 
by,  ai^  according  to  the  terms  thereof,  by  the 


VvOer  the  facts  of  this  record,  the  trial 
coort's  actlmi  was  justified,  and  the  judg- 
ment was  for  tbe  il^t  party.  The  Commls- 
slraier  recommends  that  the  Jndgmatt  be  af- 
firmed. 

PBR  CCBIAM.  Tbe  foregoing  opinion  of 
NIPPBB^  a,  la  adopted  as  tbe  t^lnim  of  the 
court. 

The  Judgmmt  of  the  drcuit  court  Is  aooord- 
ingly  affirmed. 

AUiSN,  P.  J.,  and  DAU£S»  J.,  concur. 
BECKEB,  3^  absent 


etSENSTADT  MFO.  CO.  v.  STAR  BLDG.  CO. 
(No.  I65r2.) 

(St.  Louis  Court  of  Appeals.  Mlnonri. . 
Joly  20,  1921.) 

1.  Costracts  «=»t70(i)— Oosstrsetios  by  par- 
ties fttrosg  evidenee  of  what  thsy  Istssded 
ooBtrsot  to  meas. 

Tbe  conetmction  placed  apoa  a  contract  by 
the  parties  is  strong  evidence  of  what  they 
both  intended  It  to  mean. 

2.  Laodlord  asd  teaast  «=»4I— ^ease  essstrned 
aecordlsB  to  oosatructlon  placed  thereon  by 
parties  dBrlng  tea-year  period. 

Where  lease  entitled  leasee  manufacturing 
f!Ompany  to  free  electrici^  not  to  exceed  eight 
horse  power,  without  stating  in  terms  whether 
the  power  was  to  be  based  on  the  rated  capacity 
of  the  motors  or  on  tbe  power  actually  con- 
sumed by  the  lessee,  and  where  the  parties, 
during  a  period  of  ten  years,  construed  tbe 
lease  so  that  Uie  amount  of  electricity  for 
which  lessee  would  be  liable  was  based  on  the 
amount  actually  consumed,  and  not  on 'the  rated 
cepaci'ty  of  the  motors,  the  court  will  so  con- 
strue the  lease. 

S.  Laadlord  asd  teaaat  «=»  1 24(3)— Lease  oa- 
tltUsg  lessee  to  free  eleolrlolty  to  tbe  extest 
•t  eight  borse  power  ooastnied. 
I>ase  requiring  lessee  manufacturing  com- 
pany to  psy  for  electiidty  furoished  in  excess 
of  "eight  horse  power"  Aeltf  to  entitle  lessee 


to  electricity  to  the  extent  of  eight  horse  pow- 
er actually  consumed,  in  the  absence  of  a  pro- 
vision specifying  whether  the  power  waa  to  he 
based  on  the  rated  capacity  <of  tbe  motors  or 
on  tbe  power  actually  consumed. 

4.  laJsBotlOB  4=»S9(2)— Lessor  may  be  sa* 
Jelaed  frssi  dIsotatlsviBa  servloa  af  eleetrle 
power  to  lessee. 

Bqidty  has  iudsdlctlon  to  grant  lessee  man- 
ufacturing company  an  injuDctlon  restraining 
lessor  from  dlseontinning  the  service  of  elec- 
tric power  under  provision  of  lease  requiring 
It  to  furnish  such  power,  notwithstanding  les- 
see could  procure  the  power  from  another 
source,  in  the  absence  of  a  showing  that  it 
could  be  pTOtnred  from  the  other  sosree  for 
tbe  same  consideration,  since  lessee  in  such 
case  would  not  have  a  complete  and  adequate 
remedy  at  law,  and  since  ttie  refusal  of  such 
injunction  might  result  in ,  a  multiplicity  of 
suits. 

Appeal  tram  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  offldally  published.** 

Action  by  tbe  Eisenstadt  Manufacterlng 
Company  against  tbe  Star  Building  Com- 
pany.  Judgmmt  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Bicbard  A.  Jtmes  and  Louis  B.  Sher,  both 
of  St.  Louis,  for  appellant. 

David  (Soldsmlth,  of  St  Louis,  for  respond- 
ent 


NIPPER,  G.  This  Is  an  action  In  equity 
In  wbicb  tbe  plaintiff  obtained  an  injunction 
against  the  defmdant  restraining  It  from 
discontinuing  the  service  of  electric  power  to 
the  plalntlfl  for  certain  premises,  being  one 
of  the  floors  of  tbe  defendant  bnlldlng  com- 
pany. .  Plaintiff  also  recovered  judgment 
for  fl02  suffered  by  the  plaintiff  throni^ 
the  wrongful  action  of  the  defendant  In  dls- 
eontinning tbe  service  of  pow».  The  prem- 
ises were  demised  by  the  defendant  to  tbe 
plaintiff,  by  a  lease  executed  in  November, 
1905.  and  running  for  a  term  of  ten  years, 
commencing  on  the  1st  day  of  April,  1906, 
and  ending  on  tbe  Slst  day  of  Blarcb,  1918. 
On  July  6,  1914,  a  renewal  lease  was  e»cut- 
ed  between  the  parties  at  an  Increased  rent- 
al, and  for  a  term  of  ten  years  ending  on  the 
Slst  day  of  March,  1926.  The  renewal  lease 
duplicated  the  original  lease  as  to  all  mat- 
tors  material,  but  changed  the  term  and  rent- 
aL  The  provisions  of  this  lease,  so  far  as 
we  deem  material  to  th'e  question  at  issue, 
are  as  follows: 

"Said  lessor  further  covenants  and  agrees 
with  said  lessee  that  it  the  said  lessor,  will 
furDlsb  to  said  lessee  all  the  electfic  power  and 
all  steam  power  which  it  the  said  lessee,  shall 
or  may  require  or  deure  to  use  during  the 
term  of  thia  lease  on  the  premises  hereby  de- 
mised or  any  part  or  parts  thereof  for  factory 
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or  other  jrarpoaes,  Includinff  as  factor;  par- 
poses  the  operation  of  said  drophammers  and 
its  other  machiner?  in  said  basement,  and  that 
the  said  power  ahall  be  furnished  without  cost 
to  said  leasee,  excepting  that  if  tbe  electric 
power  so  famished  by  said  lessor  shall  at  any 
time  daring  the  term  of  this  lease  exceed  eight 
horse  power,  then  said  lessee  shall  pay  to  said 
lessor  the  reasonable  value  of  so  much  of  the 
power  so  fnmlabed  as  shall  he  In  excess  of 
said  eight  horse  power,  bat  it  la  farther  cove- 
nanted and  agreed  by  and  between  said  lessor 
and  said  lessee  that  no  shafting  or  pulley  of 
the  lessee  shall  be  suspended  from  the  ceiling 
of  said  third  floor  without  the  prior  consent 
Id  writing  of  said  lessor,  and  that  a  motor  or 
motoni  Shan  be  used  by  said  lessee  for  the 
operation  of  its  machinery  on  said  tUrd  floor 
by  power  fnrabbed  by  wid  lessor.*' 

About  July,  1916,  defendant  began  to 
make  demands  upon  plaintiff  for  payments 
for  light  fumlBhed  in  excess  of  what  it  con- 
tended plaintiff  had  a  right  to  use  wittaont 
additional  payments.  This  demand  was 
based  upon  defendant's  contention  that  It 
had  been  furnishing  power  in  excess  of  eight 
horse  power,  and  therefore  was  entitled  to 
the  extra  amount  demanded.  In  other 
words,  or  to  state  it  In  another  way,  plaintiff 
contends  that  It  was  to  pay  tbe  excess  only 
In  the  event  that  It  consnmed  more  tban 
eight  horse  power.  Defendant's  contention 
Is  that,  by  tbe  terms  of  the  lease  above  set 
out,  plaintiff's  liability  is  fixed  and  measur- 
ed, not  by  the  current  consumed,  but  by  the 
amount  aa  Indioflted  by  what  is  termed  the 
"ccHmected  load,"  and  that  electric  horse 
power  iB  measured  by  watts  or  kilowatts; 
one  horse  power  being  750  watts  or  three- 
ftmrtba  of  a  kilowatt  Def^dtnt  intro- 
dneed  testioKmy  abowing  tbat  the  term  waa 
BO  used  and  understood  among  tSie  companies 
'fnmlshinK  light  and  power  under  audi  con- 
tract 

Plaintiff  Introduced  teatlraony  tending  to 
lihow  that  at  the  time  his  contract  was  ex- 
ecuted varions  kinds  of  contracts  were  then 
being  nsed  In  the  city  ct  St  Loula  by  the 
various  companies  furnishing  electric  ll|^t 
and  power;  some  basing  tbelr  chaises  on 
the  amount  itf  horse  power  actually  consum- 
edt  and  others  making  contracts  and  basing 
their  diarges  In  a  manner  similar  to  that 
contended  for  by  defendant 

The  damages  allowed  were  od  accoont  of 
defendant  having  disconnected  die  wires  and 
cnt  off  the  power,  preventing  plaintfff  from 
operating  its  bu^ess  on  ttie  2d  of  June, 
1»17. 

The  petition,  among  <^er  things,  alleges 
that  tbe  vrirea  conducting  the  power  to  plain- 
tUTs  plant  came  up  from  the  basement  of 
the  building,  and  through  and  over  the  prem- 
ises of  other  tenants.  Defendant's  answer 
admits  tbat  tbe  electric  current  can  be  fur- 
nished plaintiff  only  by  wire  or  wires  con- 
ducted into  tbe  baaement  or  said  building, 


and  leading  thence  to  IliaC  portion  oociQded 
by  plaintiff. 

Injunction  was  denied  In  a  similar  anlt  In 
Klenle  v.  Qretsch  Realty  Oo.,  188  App.  IHv. 
891.  117  N.  Y.  Supp.  600.  The  lease,  bow. 
ever,  in  tbat  case,  provided  for  tbe  fomish- 
ing  of  25  borse  power,  "based  on  tbe  nt»d 
capacity  of  the  motors."  And  fn  ttiat  case 
no  allegations  were  found  In  the  petition 
tending  In  any  way  to  diow  Uie  inability  of 
the  complainant  to  procare  all  the  power 
necessary. 

There  Is  no  provision  In  tbls  lease  that  like 
borse  pow«r  mentioned  therein  Is  based  <m 
tbe  rated  caiMUdty  of  tbe  motors,  or  tbe  con- 
nected load.  Tbe  deftedant  in  the  Instant 
case  made  no  objeetlous  to  any  payments 
based  on  the  theory  that  tbe  contract  at  lease 
reqnlre'd  plaintiff  to  pay  only  for  tbe  amount 
of  electricity  actually  consumed  mUl  about 
ten  years  after  tbe  original  lease  was  «ce- 
cuted,  and  not  until  some  time  after  the  re- 
newal lease  was  executed.  The  defendant 
certainly  knew,  or  ^ould  have  known  In  ten 
years,  whether  or  not  it  abould  contmd  for 
the  construction  of  this  contract  whlcb  it 
now  seeks  to  place  upon  It 

[1-1}  nils  contract  does  not  state  In  terms 
wbetber  the  power  is  to  be  based  on  the  rated 
capacity  of  the  motors,  or  whether  It  Is  In- 
tended  to  apply  only  to  the  power  actually 
consumed  by  plaintiff,  but  the  construction 
placed  upon  this  contract  by  the  parties 
thereto  appears  to  be  that  both  parties  treat- 
ed the  contract  as  meaning  tbe  power  actual- 
ly used.  Hie  construction  placed  upcm  tbe 
contract  by  tbe  parties  thereto  is  strong  evi- 
dence of  what  they  both  Intended  It  to  mean. 
Sparks  V.  Gus.  V.  Brecfat  Butchers'  Supply 
Co..  225  S.  W.  1022.  and  cases  dted.  We 
think  the  language  of  tbe  contract,  as  wen 
as  the  action  of  tbe  parties  thereto,  justifies 
this  construction. 

[4]  Defendant  complains  of  the  action  of 
the  trial  court  in  rejecting  its  offer  of  proof 
that  the  Union  Electric  Light  &  Power  Com- 
pany of  St  Louis  had  agreed  to  furnish  the 
power  necessary  for  plaintiff's  use,  and  the 
defendant  would  arrange  ao  that  the  wires 
could  be  run  through  its  premises.  The 
court  rejected  this  evidence  with  the  state- 
ment that  this  would  have  nothing  to  do 
with  the  rights  of  the  parties  under  the  con- 
tract. Tbe  learned  trial  Judge  was  right  In 
so  far  as  the  construction  of  the  contract 
was  concerned,  but  the  proof,  If  made,  would 
be  competent,  perhaps,  as  tending  to  show 
whether  or  not  plaintiff  would  be  entitled 
to  the  Injunctive  relief  It  asked  for.  How- 
ever, the  offer  of  proof  is  In  the  record.  And 
treating  It  as  here,  we  are  of  tbe  opinion 
that  even  then  plaintiff  -would  be  entitled  to 
Injunctive  relief,  for  It  could  not  be  said 
that  plaintiff  would  have  a  complete  and 
adequate  remedy  at  law  by  action  for  dam- 
ages. Plaintiff  would  have  to  continue  to 
pay  the  r^lar  monthly  rental  to  defendant 
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Bvea  tliough  tbe  pawn  was  fimlflhed  from 
some  otSier  aotuee.  13un  Is  notblng  In  tike 
offer  aC  proof  to  Indicate  that  the  Union  BOeo- 
trlc  lAgUt  A  Power  OompftnT  would  fnmlab 
tbe  power  for  the  same  amsldetatlao  that 
drfendant  was  fnmlsUng  It.  Plaintiff  woold 
be  compelled  to  fceep  an  acoonnt  of  the  differ- 
ence between  the  price  it  was  paying  de< 
foidant  for  tbe  power  and  the  i^lce  It  wonld 
have  to  pay  thb  Union  Electile  ft  Pow- 
er Company,  ftom  momtb  to  month,'  and  then 
finally  seek  redress  In  the  coarts,  and  per- 
haps a  mnlttpUdty  of  suits  would  resnlt  in 
order  that  plaintiff  may  obtain  its  rights 
mider  ttie  terms  of  tbts  cmitract  as  we  con- 
strue it  We  do  not  think  in  this  suit  that 
plaintiff's  remedy  at  law  would  be  full  and 
adequate  so  as  to  attain  tbe  fpll  end  of  jus- 
tice and  readi  tbe  whole  mischief,  and  ae- 
cQre  ttw  right  ct  the  plaintiff  at  the  present 
and  In  the  future.  Pocoke  t.  Peterson,  2S6 
Mb.  601,  loa  clt.  fil9,  165  S.  W.  1017. 

Under  the  provisions  of  our  statute,  as 
well  as  tlie  roles  ot  equity,  plalntlfl  Is  en< 
titled  to  flw  remedy  prayed  for  by  Injono' 
Hon.  Western  Union  Teleeraph  Oa  t.  I^^t 
Co.,  40  Mo.  App.  120.  loc.  dt  144. 

The  commissioner  recommends  that  the 
judgment  be  afflnned. 

PER  CURIAM.  The  foregoing  opinion  of 
NIPPEB,  is  adopted  as  tbe  opinion  of 
the  court. 

The  Judgmfflit  of  tbe  drcoit  court  Is  ac- 
cordingly affirmed. 


ALLDN.  P.  J.,  and  DAUBS. 
BBCKER,  J.,  absent 


concur. 


CR0MEEN6  v.  SOVEREIGN  CAMP,  WOOD- 
MEN  OF  THE  WORLD. 
(No.  2900.) 

(Springfield  CJoort  of  Appeals.  Missoari.  Jane 
18»  1021.  Beheering  Denied  Aag. 
9,  1021.) 

1.  Appeal  asd  error  «=>I003— Weight  of  evl- 
denoe  for  Jary. 

It  fa  the  province  of  the  jniy,  not  tbfi  ap- 
pellate eoort,  to  weigh  tbe  evidence. 

2.  isBDrmce  <^=>829(2)— Whether  false  rep- 
resenfatlons  as  to  disease  wars  made  held 

for  the  Jary. 

In  action  on  benefit  certificate,  evidence 
that  insured  did  not  faleelf  represent  absence 
of  disease  or  consiiltation  with  physician  for 
five  years  prior  to  application  held  suffident 
to  go  to  Jury  as  agahist  a  motion  for  a  directed 
retdfet 

3.  Appeal  aad  error  «=3[064(l)— Insurasce 
«C9723<2)— lastrsetloa  naklsp  a  defease  of 
nlsrepraesstatleas  depesd  os  parpoao  for 
wkWi  nado  hald  erroaMss. 

In  action  on  benefit  certificate  in  whidi 
defense  was  that  Insnred  had  made  false  an- 


swers in  applicatitm  as  to  existence  of  disease 
and  consultation  with  pbysidan,  an  instrac- 
tion  making  defense  depend  on  fact  false  an- 
swers were  nuide  to  obtain  certificate,  was  er- 
roneoas  and  prejodidal,  aa  purpose  of  mlsrep- 
resentatton  is  ImmateriaL 

4.  lasuraaea  «B»723(l)^epresoatttloBs  by 
applleaat  oossldered  as  warraatlea. 

Bepresentations  by  an  applicant  for  mem- 
bership in  a  fraternal  henefidary  sodety  are 
considered  as  warranties,  an^  when  false, 
avoid  the  policy. 

5.  Appeal  and  error  «=>882(I2)— lastnietloa 
making  defease  of  nlsrepresentatlons  de> 
pendent  os  tbe  parpose  for  which  made  hrid 
not  eared  by  defeadant  pleadlag  saoh  par- 
pose. 

Thoogh  fraternal  fnsnrer  pleaded  that  In- 
sored  made  false  answers  in  application  aa  to 
existence  of  disease  and  ooDsultation  with  phy- 
sician for  purpose  of  obtaining  insurance,  it 
did  not  waive  its  right  to  object  to  an  instruc- 
tion making  defense  and  false  answers  depend 
on  fact  that  answers  were  made  to  obtain  the 
certificate  as  one  of  the  essential  elements,  or 
waive  ,  his  intention  and  that  element  was  lack- 
ing. 

6.  Inssraooe  «=o724(2)— EITeot  of  fidse  an- 
swer In  applloatloB  not  waived  by  derk  of 
local  camp  aeoepting  premlams. 

That  clerk  of  local  camp  of  fraternal  hene- 
fidary society  bad  knowledge  when  it  sent  in 
tlie  application  and  when  it  collected  premiums 
tbat  insured  had  disease  and  was  attended  by 
a  physidan  within  five  years  before  certificate 
was  issued  did  not  wdve  right  of  insurer  to 
avoid  certificate  for  false  answer  of  insured 
as  to  such  facts,  as  derk  coold  not  he  expected 
to  know  what  warranties  were  oontalned  In  tbe 
application. 

7.  lasaranoe  ^724(1)— Coastttstlon  asd  by. 
laws,  forblddlag  agents  of  eamps  to  waive 
oesditloss  of  certHloate,  valid. 

Constitution  and  by-laws  of  fraternal  bene- 
fldary  sodety,  providing  that  no  officer,  em- 
ployee or  agent  of  tbe  Sovereign  Camp,  or 
any  camp,  has  power  to  waive  any  of  the  con- 
ditione  on  winch  benefit  certificates  are  iasoed» 
is  vslid. 

8.  Insaranca  «e»724(2)— Clerk  of  local  oanp 
has  no  power  ts  waive  ooadltlens  of  osrtlf- 
teale. 

In  view  of  Rev.  St.  1919,  {  6418,  and  con- 
stitution and  by-laws  of  fraternal  benefit  so- 
dety, derk  of  local  camp  conld  not  waive 
condition  of  certificate  that  false  answer  by  In- 
sured as  to  existence  of  disease  and  consulta- 
tion with  phyridan  for  five  years  preceding 
application  would  avoid  certificate. 

9.  lasuraaoe  «s»688-^eneflt  sodety,  avdding 
oertifloate  for  false  aaswer,  seed  aot  tender 

back  premlsms  paid. 

By  virtue  of  Rev.  St.  1919,  |  6401,  fraternal 
beneficiary  assodatioos  are  exempt  from  pro- 
vision of  section  6145  of  the  general  insurance 
statute,  requiring  a  deposit  of  premiums  paid 
as  a  prerequisite  to  defending  on  misrepre- 
sentations. 


tPor  other 


sse  sans  topic  saS  KBT-NVUBBR  ta  all  Ksy-Niimbsred  IHsMta  end  Indesas 


Digitized  by 


Google 


288 


233  80UTHWESTEBN  REPORTEB 


(Mo. 


10.  Evidenw  «»364(i)— Wh«r*  tMUmeny  at 
former  trf^  Introduced  books  of  ueoint* 
of  wiloeas  not  admissible. 
Where   physidaD's   testimonr  relating  to 
treatment  of  iosnred  for  dtsease  was  read  in  a 
■ubeequent  trial  In  behalf  of  Inanred  to  show 
In^adi  of  warrantTi  it  iras  not  error  to  ex- 
dnde  what  book  aeconnt  of  phyatdan  would 
show  in  reference  to  treating  insured. 

Appeal  tnm  Olrenlt  Court,  PemlBcot  Ooun- 

ij;  Sterling  H.  McCarty,  Judge. 

Action  by  Dulcie  Cromeens  against  the 
Soverdgn  Camp,  Woodmen  of  the  World. 
Judgment  for  plaintiff,  and  def«idant  ap- 
peals.  Reversed  and  remanded. 

N.  G.  Hawkins,  of  Oamthersrille,  for  ai>- 
pellant 

Gorbett  &  Stiles,  of  OarathersTUle,  for 
reevondent 

BRADI^EY,  J.  Plaintiff,  the  widow  of  J. 
Boy  Cromeens,  deceased,  sued  to  recover  up- 
on a  policy  issaed  by  defendant  to  her  hus- 
band, in  which  policy  plaintiff  was  named 
as  the  beneficiary.  The  issues  were  submit- 
ted to  a  Jury,  and  resulted  in  a  verdict  and 
Jndgmrat  for  plaintiff  for  the  amoout  of  the 
policy,  and  defendant  appealed. 

This  cause  was  previously  in  this  court, 
the  former  opinion  being  reported  in  Gro- 
meenes  v.  W.  O.  W.,  224  S.  W,  15.  We  re- 
manded the  cause  when  here  before  because 
of  the  exclusion  of  certain  evidence  offered 
by  defendant.  Insured  was  a.  member  of  the 
local  camp  at  Caruthersville,  Mo.,  and  had 
been  since  1908.  The  policy  or  certificate 
originally  issued  was  in  the  sum  of  $1,000, 
and  insured's  mother  was  named  therein  aa 
beneficiary.  Insured  married  September  8, 
1911,  and  thereafter  on  August  17,  1915, 
made  application  to  defendant  for  an  addi- 
tional certificate  of  insurance  in  the  sum  of 
$1,000,  designating  his  wife,  the  plaintiff, 
as  beneficiary.  Defendant  approved  the  ap- 
plication. The  original  certificate  was  sur- 
rendered, and  a  new  one  Issued  August  23. 
1916.  but  not  delivered  until  October  5, 1915. 
In  the  new  certificate  the  mother  was  named 
beneficiary  for  the  original  $1,000  certlflftate, 
and  plaintiff  was  named  b^eficiary  for  the 
additional  $1,000.  Insured  died  on  Deconber 
21,  1918,  while  Ip  good  standing.  Proofs  of 
death  were  made,  and  defendant  paid  the 
$1,000  to  the  mother  the  amount  of  the  old 
certificate,  but  refused  to  pay  plaintiff  on 
the  new  certificate.  The  defense  is  alleged 
misrepresentations.  Defendant  avers  in  ef- 
fect that  the  Insured  had  or  had  had  gonor- 
rhea, syphilis,  tuberculosis,  and  pneumonia 
at  the  time  of  the  application  for  the  in- 
crease, and  that  be  had  been  under  the  care 
of  a  physician  within  the  five  years  prior. 
In  the  application  and  medical  examination 
Insured  was  asked  If  he  had  had  any  of  these 


diseases,  and  if  he  had  consulted  or  been 
treated  by  a  physician  for  any  disease  or  In- 
jury mentioned  In  Uie  ai^UoitioD  dnrlnff  the 
past  Ave  years.  Insured  answered  no  to  all 
Qiese  questions.  The  reply  was  a  g^ieral 
denial  and  a  plea  In  Oie  nature  of  waiver. 

Defendant  assigns  error:  (1)  In  refusing 
its  request  for  a  directed  verdict ;  (2)  in  giv- 
ing and  refusing  Instructifms;  (3)  in  the  ad- 
mlsrdon  and  exclusion  of  evidence ;  (4)  In 
pennitting  plalntlfl  to  amend  ber  replr  «ttar 
the  evidence  was  all  In;  and  <6)  In  cntaln 
remarks  of  the  coort  dnrinff  the  progress  of 
the  trUl. 

1.  Plaintiff  Inteodneed  the  eerttflcate  med 
on,  together  with  the  application  and  medi- 
cal examination  for  the  Increase,  and  flow- 
ed that  insured  died  while  in  good  standing 
as  a  member  of  defttkdant  society.  Plain- 
tiff then  testified  that  she  was  the  beotfdary 
In  the  certificate  soed  on,  and  rested.  De- 
fendant introdnoed  In  evldaice  the  record  of 
the  local  camp  of  which  insured  was  a  mem- 
ber to  ehow  Out  Insured  wtm  slefe  In  Janu- 
ary, 1916.  This  record  shows  that  on  Janu- 
ary 7,  IMS,  the  local  camp  took  up  a  ccAlec- 
tlon,  and  collected  $7.00  "for  the  purpose  of 
hiring  scane  one  to  wait  ca  SGmndgn  Oro- 
meens."  On  January  21,  1918,  the  local 
camp  record  discloses  that  15  was  paid  "tor 
sovereign  Roy  Oromeena  to  man  sitting  up." 
J.  h.  Danl^,  who  was  consul  ctnttinander  of 
the  camp  during  1915,  testified: 

That  he  went  to  see  insured  "while  he  was 
sick  out  there — that  was  during  this  time,  dur- 
ing the  time  mentioned  in  these  records.  H« 
was  in  bed  sick.  I  don't  remember  that  he 
told  me  what  was  the  matter  with  him.  There 
was  no  doctor  there  at  that  time.  He  said  he 
bad  Just  come  back  from  some  place  near 
SpTing6«1(1.  Mt.  Vernon,  I  believe,  and  was 
afraid  he  bad  consnmptiott.  I  don't  know  that 
he  said  that  he  bad  it." 

On  cross-examination  this  witness  stated: 

That  he  couldn't  swear  abont  the  dates  of 
tEe  entries  on  the  camp  record,  except  from 
the  entries  on  the  book.  "I  was  present,  snd 
I  see  my  name  on  it  where  I  signed  It.  Threl- 
keld,  or  some  such  name,  wrote  It.  It  was 
my  duty  to  see  that  It  was  kept,  but  It  was 
kept  by  tbe  clerk." 

C^roioe  Meeks,  a  member  of  the  local 
camp,  testified: 

That  he  saw  inanred  "during  the  time  he  was 
sick,  out  at  his  mother's." 

Witness  was  shown  tbe  dates  on  the  local 
camp  record,  and  was  asked  If  It  was  during 
that  time  that  he  saw  Insured  sick,  and  an- 
swered: 

That  he  eouldttt  renembw  whether  it  was 
Uiose  dates  or  not.  "Z  remember  we  taken 
up  a  little  collection  to  hire  a  nurse  to  kind 
of  look  after  him.  I  was  present  when  they 
made  up  that  money.   X  don't  know  whether  it 
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wai  that  idgfat.  I  went  to  tee  Um  once  or 
twice.  I  eooldn't  say  how  Ions  he  was  tick, 
I  think  it  wa>  several  days.  I  would  probably 
stay  an  hour  and  a  half.  There  had  been  a 
doctor  they  aald.  There  wa«  no  nurse  at  that 
time." 

Defendant  called  Dr.  Hudglnge,  who  ex- 
amined Insured  for  the  Increase.  He  testified: 

That  he  through  the  regular  order  of 

examinationT  that  he  did  not  examine  (or 
gonorrhea  or  syphilis.  "The  examination  I  • 
gave  wonid  not  indicate  whether  or  not  he  had 
had  gonorrhea,  not  unless  there  were  external 
eymptoma  of  It.  I  didn't  give  him  the  Wasaer- 
man  teat.  I  simply  took  his  statement  for 
that  fact  that  ho  had  not— he  said  he  had  noL" 

Dr.  Farls  testlfled: 

That  he  had  a  talk  with  insured  concerning 
gonorrhea  about  December  1912,  and  that  in- 
sured said  that  he  had  had  gonorrhea,  and 
had  spent  lots  of  money  trying  to  get  rid  of  it. 
"Q.  IHd  he  aaj  what  doctors  treated  him  for 
it?  A.  If  I  remember  correctly  It  was  either 
Dr.  Lntten  or  Dr.  Hendrfx.  I  am  not  sure— 
probably  both.  I  made  no  examination  of  him." 

Dr.  lAtten  testified  from  his  record: 

That  he  treated  Insured  on  Febmary  26,  29, 
March  1  and  9,  1912;  that  he  examined  him 
for  gonorrhea,  and  tiiat  he  had  gonorrhea. 

"Q.  Did  he  have  any  talk  with  you  about 
sypMlis— tell  you  anything  about  having  syphilis 
prior  to  Aaguat  17,  1915.  A.  Tes,  sir;  he  told 
me  he  thought  he  had  syphilis— he  bad  been 
subjected  to  it— and  talked  to  me  about  It  and 
the  treatment.  I  treated  him  for  syphilis.  I 
have  no  record  of  the  time,  and  I  don't  re- 
member the  date.  It  was  prior  to  the  time 
he  got  married.  Q.  What  treatment  did  you 
^ve  him  for  syphilis?  A.  Gave  him  mercury— 
what  we  call  '6-0-6';  gave  him  injections—the 
way  we  treat  syphOis.  '6-0-0*  Is  an  injection 
you  shoot  into  the  vein.  It  is  a  syphilis  treat- 
ment. I  am  not  very  dear  whether  I  examined 
him  or  not  for  syphilis.  He  told  me  he  thought 
be  had  it,  and  asked  to  be  doctored  for  it.  He 
bought  the  '6-0^'  and  brought  it  to  me  to  be 
injected;  that's  my  recollection.  Just  before 
he  got  married  he  came  to  me  and  wanted  to 
know  If  we  thought  he  was  well,  and  I  told  him 
I  didn't  know;  couldn't  tell;  that  he  was 
taking  big  chances  in  getting  married.  Seems 
like  it  was  just  prior  to  his  marriage.  Be  was 
contemplating  marriage.  I  had  given  him  the 
'e-O-Q'  prior  to  that.  He  consulted  with  Dr. 
Hendrix  and  me  both." 

This  witness  stated  that  be  did  not  give  In- 
sured the  Wassennan  test.  "That  Is  not  the 
only  sure  way  of  telling  whether  he  had  syph- 
ilis or  not."  This  witness  farther  testi- 
fied that  he  did  a  good  deal  of  family  prac- 
tice for  the  Insured ;  that  he  was  out  with 
Dr.  Conrad  to  see  Insured  when  he  (Insured) 
was  living  with  his  mother  near  Sherman 
Bice's  but  did  not  remember  date;  that  In- 
sured had  pneumonia  then. 

Dr.  CJonrad's  evidence  given  at  the  former 
trial  was  Introduced.  Ha  testlfled : 
238  S.W.-19 


That  ho  treated  Insured  for  pneomonla,  hut 
did  not  have  his  book  present  and  could  not 
fix  the  date;  that  be  thought  It  waa  prior  to 
August  23,  191B;  that  he  treated  Insured  in 
January,  but  was  not  sure  of  the  year.  "Q. 
State  wfaetoer  or  not  it  was  In  January,  1916. 
A.  It  was  in  January,  but  I  am  not  real  sure 
what  year  it  was.  I  recall  I  showed  yoo  the 
record  one  day  as  a  witness;  I  don't  know 
whether  that  is  a  copy  or  the  orli^nal.  I  can't 
tell  yon  what  year  it  was.  I  use  one  book  a 
year,  and  when  that  is  gone  I  use  another  book; 
□ever  pot  down  the  date  and  never  keep  these 
books  over  a  year  or  two." 

Plaintiff  waa  recalled,  and  testlfled  In  re* 
buttal  that  she  Uved  cwtinuooaly  with  In- 
sored  as  his  wife  trcm  the  date  of  the  mar- 
riage on  S^tember  8,  Ifttl,  until  bis  death 
on  Decembw  21, 191S,  and  cohabited  aa  man 
and  wife,  and  Giat  Insured  did  not  hare  gon- 
orrhea or  syphilis;  and  that  die  ccmtracted 
no  BOdi  disease  from  him ;  tiiat  a  child  waa 
bom  at  the  marriage  October  18,  1912;  tiut 
Insured  left  for  Gt^ado  In  the  spting  of 
1918  on  account  of  having  tuberculosis.  She 
testlfled  also  that  it  wag  In  the  spring  of 
1916  wbai  insured  bad  pneumonia.  In  addi- 
tion to  this  evldoioe  tbe  medical  «camlna- 
tlon  introduced  tended  to  contradict  tbe  evi- 
dence of  defimdant  as  to  Insured  having  gtm- 
WTbea  or  syphtUa  We  do  not  deem  It  nec- 
essary to  set  out  the  examination  In  full. 
It,  together  with  the  evidence  of  pl^tlfT, 
made  tbe  controverted  Issues  aiustiona  of' 
fact  for  the  Jury. 

[1,  1}  l%era  Is  no  substantial  evidence 
that  Insured  had  tuberculosis  prior  to  tak- 
ing out  tbe  additional  insurance  in  August, 
1915,  or  that  he  was  not  in  good  health  whai 
the  certiflcate  was  delivered.  The  question 
is:  Did  the  insured  give  fftlse  answers  to 
the  inquiry  In  the  medical  ezaminatl<m  re- 
lating to  gonorrhea,  cQrphllls,  and  tnienmonlft, 
and  as  to  when  be  consulted  or  was  treated 
by  a  physician?  Defmdant's  evldmce  tends 
to  show  that  Insured  had  had  gonorrhea 
prior  to  his  lamination  on  August  17, 191S, 
and,  while  not  so  strcmg,  there  Is  some  evi- 
dence tending  to  show  that  he  also  had  syph- 
ilis prior  to  that  date.  On  the  other  hand 
is  the  insured's  answers  Ip  the  medical  ex- 
amination, and  the  physician's  private  report 
and  also  the  evidence  of  the  plaintiff,  who 
was  in  a  position  to  have  some  knowledge 
of  the  subject.  She  testified  that  Insured 
did  not  have  gonorrhea  or  syphilis  whUe 
she  lived  with  him,  and  tbat  she  contracted 
no  such  disease  from  him.  There  was  no 
test  made  which  one  physician  said  was  nec- 
essary in  order  to  know  to  a  certainty.  Dr. 
Luten  treated  Insured  for  syphilis,  but  he 
was  not  certain  that  he  ever  examined  for 
syphilis.  On  the  question  as  to  whether  in- 
sured had  pneumonia  In  1915  prior  to  the 
examination  for  the  Increase  in  the  certifi- 
cate the  evidence  is  also  In  conflict.  The 
evidence  of  the  local  camp  members,  and  the 
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local  camp  record,  tends  to  show  insured 
was  dck  In  January,  1915,  and  the  erldoice 
of  Dr.  Conrad  and  Dr.  Luten,  who  accom- 
panied Dr.  Conrad  on  one  trip,  tends  to  show 
that  Insured  bad  pneumonia  in  1915  prior 
to  August  17th.  But  on  the  other  hand 
plaintiff  testified  that  Insured  bad  the  pneu- 
monia In  1916.  This  was  after  the  increased 
certificate  was  issned.  UulesB  Insured  consult- 
ed and  waa  treated  by  a  pbysldan  at  the 
time  d^endant  claims  he  bad  pneumonia  In 
1915.  then  there  is  no  false  answer  as  to 
consulting  or  being  treated  by  a  physlcten  In 
the  five  years  prior  to  August  17,  1915.  It 
is  not  our  province  to  weigh  the  evidence; 
that  was  the  province  of  the  jury.  Defend- 
ant's request  for  a  directed  verdict  was  prop- 
erly refused. 

[S]  2.  At  plaintiff's  request  the  court  gave 
three  instructions  as  follows : 

"The  court  instructs  the  jury  that  if  you  find 
and  believe  from  tbe  evidence  in  this  case  that 
defendant  issued  and  delivered  to  one  J.  Boy 
Gromeens  tbe  beneficiary  certincate  or  poU<9 
of  life  insnrance  offered  in  evidence,  and  that 
the  plaintiff,  Dulcie  Gromeens,  is  the  beneficiary 
therein,  and  that  the  assessments  thereon  were 
fully  paid  up  at  tbe  time  of  the  death  of  said 
J.  Boy  Gromeens,  if  you  find  he  i%  dead;  and 
further  find  and  believe  from  the  evidence  that 
said  J.  Roy  Gromeens  fully  complied  with  all 
the  requirements  of  said  certificate,  required 
therein  to  be  performed^  by  him,  and  that  he 
made  no  misrepresentation  as  to  the  condition 
of  his  health,  or  as  to  any  other  matter  in  bis 
application  for  said  certificate  or  policy  of 
insurance,  tn  order  to  ohtnin  the  .^ame  (italics 
ours),  and  that  he  was  in  good  health  at  the 
time  the  same  was  delivered  to  him;  and  fur- 
ther find  and  believe  from  the  evidence  that 
said  J.  Boy  Gromeens  died  more  than  two 
years  after  the  date  of  said  certificate,  or 
policy  of  insnrance,  and  that  the  plaintiff, 
Dulde  Gromeens,  Ivas  furnished  to  tbe  de- 
fendant all  the  proofs  of  death  of  said  J.  Boy 
Gromeens,  required  by  defendant,  and  sarren- 
dered  to  the  defendant  said  certificate  or  pol- 
icy of  insurance — if  you  so  find,  you  will  find 
the  issues  for  tbe  plaintiff  in  the  sum  of  $1,000, 
the  amount  of  said  certificate  or  policy. 

"The  jury  are  farther  instructed  that  tbe 
defendant  pleads  as  a  defense  in  this  cause  that 
J.  Roy  Gromeens  in  order  to  obtain  (italics 
ours)  the  certificate  of  insurance  offered  in 
evidence  misrepresented  tbe  state  and  condition 
of  his  health  at  and  prior  to  the  time  of  tbe 
making  of  Ms  application  for  said  insurance, 
and  that  he  misrepresented  the  condition  of 
his  health  at  the  time  the  policy  was  ddlvered 
to  him,  and  misrepresented  as  to  his  having 
been  attended  and  consulted  by  a  physician 
within  6ve  years  next  before  the  making  of  said 
application,  and  in  this  connection  you  are  in- 
structed that  the  burden  of  proving  such  mis- 
representations is  upon  tbe  defendant,  to  prove 
the  same  by  the  greater  weight  or  the  pre- 
ponderance of  the  evidence  in  this  cause. 

"The  court  instructs  the  jury  that,  even 
though  you  should  find  and  believe  from  the 
evidence  that  the  insured,  J.  Roy  Gromeens, 
misrepresented  the  condition  of  his  health,  and 
made  misrepresentations  as  to  his  having  had 


gonorrhea  or  syphilis,  or  any  otbet  disease, 
and  misrepresented  as  to  liis  having  bevn  treat- 
ed, attended,  or  consulted  by  a  physician  with- 
in five  years  next;  before  the  making  of  bis 
application  for  the  insurance,  policy,  or  cer- 
tificate mentioned  in  tbe  evidence,  and  that 
any  or  all  of  said  misrepresentations  were 
made  by  tbe  said  J.  Boy  Gromeens  at  the 
time  and  in  his  application  for  said  insurance, 
yet  if  you  further  find  and  believe  from  the 
evidence  that  the  defendant,  with  knowledge 
of  the  facts  that  said  representations  had  been 
made  by  tbe  said  J.  Boy  Gromeens,  continued 
to  accept  from  the  said  J.  Boy  Gromeens  the 
payment  of  the  premiums  or  assessments  on 
said  certificate  or  polii^  of  Insurance,  after 
the  defendant  bad  knowledge  of  tbe  fact  that 
said  representations  had  been  made  by  the 
said  J.  Boy  Gromeens,  If  you  so  find,  you  will 
find  the  issues  in  this  ease  for  the  id^tlff." 

[4]  Defendant  challenged  the  italicized 
portions  of  the  first  and  second  Instructions. 
We  think  the  point  Is  well  taken.  The 
purpose  of  the  misrepresentations,  if  any,  la 
not  of  consequence.  If  the  misrepresenta- 
tions were  made,  then  plaintiff  cannot  recov- 
er, and  it  makes  no  difference  for  what  pur- 
pose they  were  made.  A  clause  in  the  awJll- 
cation  for  the  certificate  provides  that: 

"I  hereby  certify,  agree  and  warrant  that  all 
of  the  statements,  representations  and  answers 
in  this  appUcatioQ,  consisting  of  two  pages, 
as  aforesaid,  arc  full,  complete,  and  true  wheth- 
er written  by  my  own  hand  or  not;  and  I  agree 
that  any  nntrae  statements  or  answers  made 
by  me  in  this  application  or  to  the  examining 
I^ysician,  or  any  concealment  of  facts  in  this 
application  or  to  the  examining  physician  in- 
tentional or  otherwise,  or  my  being  suspended 
pr  expelled  from  or  voluntarily  severing  my 
connection  with  the  order  in  any  of  its  juris- 
dictions, or  if  I  fail  to  comply  with  tbe  laws, 
rules  and  usages  of  the  order,  now  in  force  or 
hereafter  adopted,  my  benefidary  certificate 
shall  become  null  and  void,  and  all  tbe  rights 
of  any  person  or  persons  thereunder  shall  be 
forfeited." 

If  Insured,  gave  false  answers  to  questions 
In  the  medical  examination  such  would  avoid 
the  certificate  or  policy  sued  on.  Kribs  v. 
United  Order  of  Foresters,  191  Mo.  App.  524, 
177  S.  W.  766.  Representations  made  by  an 
applicant  for  membership  in  u  fraternal  ben- 
eficiary society  are,  in  this  state,  considered 
as  warranties,  and  when  false  avoid  tbe  poli- 
cy. Valleroy  v.  Knights  of  Columbus,  135 
Mo.  App.  674.  116  S.  W.  1130;  Hoagland  v. 
Modern  Woodmen,  157  Mo.  App.  15,  137  S. 
W.  900, 

[fij  Plaintiff  contends  that  since  defendant 
pleaded  that  insured  made  false  answers 
for  the  purpose  of  obtaining  the  insurance 
the  instruction  is  proper.  It  was  perhaps  un- 
I  necessary  In  this  cause  for  defendant  to  so 
plead,  hut  by  doing  so  it  did  not  waive  any  of 
its  rights  under  the  law.  To  hold  that  be- 
cause defendant  jjleaded  that  the  alleged 
false  answers  were  given  for  the  purpose  of 
obtaining  tbe  insurance  would  justify  tbe 
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challenged  portion  of  the  instrnction  woald, 
In  effect,  change  the  entire  character  of  the 
Insurance  certificate  sued  on.  There  Is  no  sup- 
port for  such  holding  only  on  the  theory  that 
by  80  pleading  defendant  waived  its  right  to 
tDTOke  the  law  ai^Ucable  to  fraternal  bene- 
ficiary societies.  One  of  the  essential  ele- 
ments of  waiver  is  Intention,  and  that  element 
is  wholly  absent  here.  To  the  contrarr  erery 
act  of  the  defendant  coDclusively  shows  that 
it  bad  no  IntmtioD  by  so  pleading  to  waive 
any  of  its  rights.  Nor  can  It  be  said  that  the 
Italicized  portion  of  the  first  Instruction  is 
harmless.  In  fraternal  policies  the  insured 
may  give  answers  touching  the  conditicw  of 
his  health,  etc.,  in  perfect  faith,  and  igno- 
rant of  their  falsity,  yet  if  it  turns  out  that 
he  was  In  error,  and  the  policy  provides,  as 
here,  that  such  will  avoid  the  policy,  then  the 
policy  la  void.  We  thiuli  the  Italicised  por- 
tion of  the  first  instruction  should  have  been 
eliminated.  That  wording  would  mislead  the 
Jnry,  and  tend  to  deprive  defendant  of  the 
laws  applicable  to  It.  What  we  have  said 
concerning  the  first  instructlw  Is  equally  ap- 
plicable to  the  second  so  far  as  concerns  the 
challenged  portion,  and  it  Is  therefore  unnec- 
essary to  discuss  the  second  Instruction 
separately.  This  raror  appeared  In  these  in- 
structions when  the  cause  was  here  before, 
but  no  point  was  made  in  the  respect  here 
made,  and  the  matter  was  not  called  to  our 
attention. 

[t-t]  The  third  instruction  Is  bottomed 
upon  waiver.  Plaintiff  contends  that  one 
Robertson,  who  was  clerk  of  the  local  camp 
when  insured's  certificate  was  Increased, 
took  the  application  for  the  Increase,  and 
knew  all  the  facts,  and  that  subsequent 
clerks  were  cognizant  of  all  the  facts,  and 
that  notwithstanding  this  knowledge  on  the 
part  of  the  local  camp,  said  camp  through  Its 
clerk  continued  to  collect  dues  from  the  In- 
sured, and  send  said  dues  to  the  head  camp, 
and  for  this  reason  defendant  cannot  rely  on 
the  alleged  false  warranties.  While  It  ap- 
pears that  the  clerk  took  the  ai^llcation  and 
sent  It  in,  there  is  nothing  to  show  that  he 
had  any  knowledge  concerning  the  Informa- 
tion contained  In  the  medical  examination. 
He  may  have  sent  in  the  medical  examiner 
tlon  along  with  the  other  papers  pertaining 
to  the  application,  but  he  certainly  would 
not  be  expected  to  acquaint  himself  with  the 
information  contained  therein.  There  Is 
nothing  here  to  show  that  the  local  camp 
had  any  information  concerning  insured's 
health,  except  that  the  local  record  shows 
that  Insured  was  sick  In  January,  1915.  But 
how  could  the  local  ofiQcers  be  expected  to 
know  that  in  the  medical  examination  of 
August  17,  1915,  Insured  made  false  answers 
to  questions  which  If  answered  correctly 
would  have  disclosed  this  sickness,  If  insured 
was  in  fact  sick  at  the  time?  Insured  may 
have  bad  pneumonia  in  January.  1916,  and 


may  have  been  treated  by  a  physician  for 
pneumonia  at  that  time,  and  might  hare 
given  this  information  correctly  In  his  medi- 
cal examination,  and  yet  received  the  policy. 
The  fiact  that  Insured  may  have  had  gonor^ 
rbea,  syphilis,  or  pneumonia,  or  that  a  physi- 
cian may  have  treated  him  for  some  disease 
mentioned  In  the  five-year  period,  does  not 
prevent  a  policy  from  issuing;  but  If  the  In- 
sured made  false  warranties  concerning  mat- 
ters Inquired  about,  then  the  false  warranty 
Is  what  avoids  the  policy.  The  iasne  of  the 
alleged  false  representation  or  warranty  In 
the  case  here  is  established  by  proof  that  In- 
sured had  had  gonorrhea,  syphilis,  or  pneu- 
monia, or  had  consulted  or  been  treated  by 
a  physician  In  the  five-year  period.  There  Is 
nothing  to  show  that  the  local  officers  had 
information  about  anything  that  would  tend 
to  establish  waiver,  and  it  was  error  to 'sub- 
mit that  issue.  Plaintiff  Injected  Into  the 
waiver  theory  the  fact  that  the  local  camp 
through  its  derk,  wdth  knowledge  that  insured 
was  in  Colorado  In  1918  presumably  because 
he  (insured)  had  tuberculosis,  ccmtinued  to 
accept  dues  from  Insured.  There  Is  no  evi- 
dence that  Insured  had  tubercnloslB  in  Au- 
gust, 1915,  and  certainly  defendant  did  not 
waive  its  right  to  plead  false  representations 
merdy  because  the  local  camp,  clerk,  or  oth- 
er local  officer  understood  that  Insured  was 
In  Colorado  because  of  tuberculosis  some 
three  years  after  the  policy  was  delivered, 
when  there  is  no  evidence  that  Insured  had 
tuberculosis  when  the  certificate  for  the  In- 
crease was  Issued  and  delivered.  What  we 
have  said  thus  far  on  the  question  of  waiver 
Is  on  the  assumption  that  the  local  officers 
might  waive  If  the  facta  suw>orted  waiver. 
Not  only  are  there  no  facts  to  support  waiv- 
er, but  the  local  officers  had  no  authority  to  , 
waive,  and  could  not  waive  in  the  manner 
contended  for  here.  Defendant  offered  In 
evidence  section  69  of  its  (institution  and  by- 
laws as  follows: 

"No  officer,  employee  or  agent  of  the  Sover- 
eign Camp,  or  of  any  camp,  has  the  power, 
right  or  authority  to  waive  any  of  the  conditions 
upon  which  benefit  certificates  are  Issued,  or 
to  change,  vary,  or  waive  any  of  the  pro- 
visions of  this  coQBtitution  or  these  lays,  nor 
eball  any  custom  on  the  part  of  any  camp  or 
any  number  of  camps — with  or  without  the 
knowledge  of  any  sovereign  officer^have  the 
effect  of  changing,  modifying,  waiving  or  fore- 
going such  laws  or  requirements.  Each  and 
every  beneficiary  certifcate  is  issued  only  npon 
the  conditions  stated  in  and  subject  to  the  con- 
stitntion  and  laws  then  in  force  or  thereafter 
enacted." 

By  the  terms  of  the  policy  this  by-law  was 
a  part  of  the  contract.  This  is  a  valid  by- 
law, and  has  been  upheld  a  great  number  of 
times  in  this  state.  Brlttenham  v.  W.  O.  W., 
180  Mo.  App.  523,  167  S.  W.  587;  Hubbard  v. 
Modem  Brotherhood,  193  S.  W.  911;  section 
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6418.  B.  S.  19id.  In  all  the  cases,  at  least 
since  the  enactment  of  1911  (Laws  lAll,  p. 
292,  f  22),  DOW  section  6418,  supra,  vbere 
such  waiver  as  org^d  here  has  been  upheld, 
knowledge  in  stone  manner  was  attributed  to 
the  head  camp  or  organization.  In  the  case 
at  bar  there  Is  no  evidence  tending  to  show 
that  the  head  camp  had  any  Information,  or 
chance  to  hare  InfOTmatlon,  of  any  fact  re- 
lied upon  by  plaintiff  to  constitute  waiver. 

[t]  Plaintiff  in  her  reply  pleaded  that  de- 
fendant had  waived  its  right  to  {dead  mis- 
rcfuvsentations  for  tlks  reason  that  it  had 
failed  to  tender  ba(&  the  premiums  or  as- 
sessments recdved  from -the  Insured.  Plaln- 
tifC,  however,  did  not  slibmlt  this  point  In 
her  InstructlAns.  The  Supreme  Court  in  a 
Tery  recent  case  {State  ex  rel.  Brotherhood 
of  American  Teomen  v.  Beynolds  et  aL,  229 
S.  W.  1057)  held  that  by  Tlrtue  of  section 
6401,  B.  S.  1919,  fratwnal  ben^ciary  asao- 

'  datlons  are  exempt  from  the  provisions  of 
section  6146,  B.  S.  1919,  of  the  general  tn- 
suranoe  statute^  requiring  a  deposit  of  the 
premiunur  paid  as  a  {HKrequlslte  to  defend- 
ing on  mlsrepresentatlcHis,  and  quashed  thet 

-  opinion  by  the  St  Louis  Oourt  at  Appeals  In 
Wilson  V.  Brotheiliood  of  American  Yeomeo, 
223  S.  W.  902. 

[11  ]  S.  The  evidence  admitted  of  which  mer- 
itorious comirtaint  Is  made  pertained  princi- 


pally to  the  issue  of  waiver,  and  since  we 
have  disposed  of  that  question,  it  is  not  nec- 
essary to  talieituphere.  The  evidence  exclu- 
ded related  to  what  Dr.  Oonrad's  book  would 
show  with  reference  to  when  he  treated  In- 
sured. Dr.  Conrad  was  called  away  Just  prior 
to  the  trial,  and  defendant  read  the  evidence 
of  this  witness  as  given  at  the  first  trial.  De- 
fendant then  sought  to  show  what  Dr.  Oon- 
rad's book  account  would  show  with  reference 
to  treating  Insured  In  January,  1916.  Objec- 
tion was  made  and  sustained,  ^ere  was  no 
error  In  this  ruling. 

4.  The  fourth  assignment  is  based  xipon 
the  permission  glvea  plaintiff  to  amend  her 
reply  and  spedflcally  {dead  waiver.  This 
questloi  in  effect  Is  disfiosed  of,  supra,  under 
the  disposition  of  the  question  of  waiver  sub- 
mitted In  the  Uilrd  4nstniction;  hence  we 
conld  and  would  decide  noHilng  omsider- 
ing  the  assignment  based  on  the  permlsaicm 
of  the  ammdment  {deadbv  waiver.  Waiver 
Is  not  an  Issue,  and  cannot  be  under  tbe 
facts  here. 

5.  We  find  no  runarks  of  the  court  that 
would  toid  to  prejudice  defendant  The 
Judgment  bdow,  for  the  errors  noted,  should 
be  reversed,  and  the  cause  remanded;  and 
it  is  so  ordered. 

OOX,  p.  J.,  and  FABBINGTON,  3.,  concur. 
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PATTON  V.  AMERICAN  HOME  LIFE  INS. 

CO.    (No.  9655.) 

(Court  of  CMl  Appeals  of  Texas.  Fort  Worth. 
June  4,  1921.   Behearing  Denied 
July  2,  1921.) 

1.  MoMpollae  »a»2a  ■StatitM  ktid  a«t  Matr^ 
veaed  by  iHvraiiM  eonpuy  ■ellliig  It*  prap- 
ertlat  to  uether  eompuy. 

Vor  A  Sfe  inearance  cMnpany,  after  deter- 
mlnlnf  to  di■so1Te^to  sell  its  properties  to  an- 
other such  company,  With  provision  that  the 
other  should  underwrite  its  policies,  does  not 
contravene  Rer.  St.  arts.  7796,  7797,  as  to 
trusts  and  lAoDopoUes;  it  not  ten^ng  to  pre- 
vent or  lessen  competition. 

2.  Contraota  «s}t3a(2)  — Prohibited  oontraot 
when  executed  by  velintary  act  of  parties 
oonfers  rfohts. 

Even  if  the  contract  whereby  intervener  ac- 
quired the  note  and  properties  of  plaintiff  were 
Ulegal  as  contravening  the  statute  against  mo- 
nopolies, so  that  it  could  not  be  enforced  in 
court,  yet,  it  having  been  executed  by  volun- 
tary act  of  the  parties.  Its  UlegsU^  would  be 
no  defense  to  the  maker  of  the  note  when  sned 
on  the  note  by  Interrener. 

8.  Pleading  <S=»35—AI1egatlOfi  of  plaoo  of  In- 
oorporatlon  of  iRtorvow  hoM  iHmtorlal  -aid 
ssrpi  usage. 

Where,  in  the  original  petition  in  interven- 
tion seeking  recovery  on  defendant's  note,  in- 
tervener was  described  as  a  Ulssoari  corpo- 
ration and  in  the  amended  petition  as  a  Texas 
cniwration,  and  the  answer  to  the  amended  pe- 
tition alleged  intervener  was  a  lliBsonri  corpo- 
ration, and  on  oral  argument  intervener's  coun- 
ael  stated  that  the  allegation  in  the  amended 
petition  was  an  Inadvertence,  and  that  there 
was  only  one  intervener  and  It  a  Missouri  cor- 
poration, the  allegation  as  to  place  of  incor- 
poration was  surplusage  and  immaterial,  and 
unavailing  in  support  of  defendant's  contention 
that  the  A^sonri  corporation  was  not  shown  to 
be  the  owner  of  the  note. 

Appeal  from  District  Oonrt,  Tarrant  Ootm- 
ty ;  Ben  M.  Terrell,  Judge. 

Action  by  the  American  Home  Ufe  Insur- 
ance Company  against  Frank  Patton.  From 
a  Judgment  In  favor  of  Intervener,  the  Inter- 
national Life  Insurance  Company,  defendant 
appeals.  Affirmed. 

Ju.  A.  Steptaena,  of  Benjamin,  and  Ode 
Bpeer,  of  Fort  Worth,  for  appelant 

Bryan,  Straie  &  Wad^  of  Fort  Worth,  for 

BUCK,  J.  On  October  14, 1914,  the  Ameri- 
can Home  Life  Insurance  Company,  a  Texas 
corporation,  sued  Frank  Patton,  to  recover  on 
a  note  In  the  principal  sum  of  $4,375,  dated 
July  1,  1900,  and  due  July  1,  1914,  and  to 
foreclose  a  deed  of  trust  lien  on  275.^  acres 
of  land  in  Enoz  county.  By  answer  filed  No- 
vember 28, 1914,  Frank  Patton  treaded  a  goi- 


eral  dauarrer,  a  general  denial,  and  spedaUy 
pleaded  that  tbe  note  was  given  for  stock  In 
the  American  Home  Life  Insurance  Company, 
and  that  said  stock  was  laaned  to  plaintUE  for 
the  note,  and  that  said  transacticm  was  iwo- 
hiblted  by  law,  and  therefore  the  contract  was 
null  and  void.  Other  pleadings  were  filed  by 
plaintiff  and  defendant,  and  on  October  U, 
1920,  defendant  alleged  that  plaintiff  had  dis- 
solved as  a  corporation  subseauwt  to  the  fil- 
ing of  the  suit,  and  h^ce  prayed  that  the 
suit  be  abated,  and  that  be  go  hoice  without 
day.  On  September  25, 1917,  the  Internation- 
al Life  Insurance  Company,  alleged  to  be  a 
Missouri  corporation,  with  a  permit  to  do 
business  in  Texas,  filed  its  plea  of  Interven. 
tlon,  and  alleged  that  the  plaintiff  sold  de- 
fendant $6,250  worth  of  capital  stock,  and 
that  defendant  paid  part  cash  therefor  and 
secured  a  loan  from  the  plaintiff  to  pay  for 
$4,875  of  balance,  ^vlng  a  deed  of  trust  on  tbe 
land  described  in  plaintiff's  petition  to  se- 
cure the  same.  Intervener  further  alleged 
that  It  was  the  owner  and  holder  of  this  note 
and  the  lien  to  secure  the  seme ;  tbe  plaintiff 
"having  sold,  assigned,  and  delivered  said 
note  and  deed  of  trust  together  with  all  of  tbe 

balance  of  Its  said  property  on  the  —  day 

of  ,  191—."  On  October  11, 1920,  Inter- 
vene filed  its  amended  petition,  setting  up 
substantially  the  same  fact  theretofore  plead- 
ed, and  further  alleged  that  the  collection  of 
the  note  had  been  placed  in  the  hands  of  the 
attorneys  of  record  here.  In  this  petition  in- 
tervener alleged  that  It  was  a  Texas  corpora- 
tion. In  answer  to  this  plea  defendant  al- 
leged that  plaintiff  and  Intervener  had  en- 
tered into  an  agre«neait  whereby  the  plain- 
tiff undertook  to  sell,  transfer,  and  assign  all 
of  its  physical  properties,  or  the  greater  por- 
tion thereof,  and  whereby  the  Intervener  un- 
dertook to  acquire  such  properties,  for  the 
purpose  of  preventing  and  lessening  competi- 
tion between  said  companies,  and  that  said 
attempted  owlract  and  amuvemoit  was  and 
Is,  under  the  Utws  of  Texas,  a  monopoly,  and 
in  violation  (tf  the  law  and  was  absolutely 
void,  and  that  plaintiff  (Intervener?)  acquired 
no  right,  titie,  or  interest  to  the  note  sued  on. 
Intervener  answered  by  certain  special  excep- 
tions, directed  to  defendant's  plea  of  a  mo- 
nopoly, and  further  pleaded  that,  ev^  though 
the  plaintiff  had  not  authority  to  sell,  nor  the 
Intervener  to  acquire,  such  property,  and  such 
contract  was  in  violation  of  the  laws  of  tbe 
state  prohibiting  monopolies,  said  contract 
bad  been  made  and  approved  by  Uie  proper 
officers  of  tbe  state,  the  commissioner  of 
banking  and  Insurance  and  the  Attorney  G^- 
eral,  and  that  the  title  to  the  note  thereby 
vested  in  the  Intervener,  and  the  defendant 
could  not  question  the  validity  of  the  tlUe. 

On  October  11, 1920,  a  trial  was  had  before 
the  court,  and  the  court  overruled  defeod- 
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ant's  plea  In  abatement  and  the  exceptions 
contained  bt  defradant's  answers,  and  gave 
Judgment  for  Intervener  against  defendant  In 
the  stun  of  $8^17.29.  with  Interest  on  $4^75 
Ht  tbe  rate  of  10  per  c«it.  per  annum,  and  In- 
terest on  ¥3,942.29  at  6  per  cent,  per  annum, 
with  costs  at  suit  and  a  foreclosure  of  the 
deed  of  trust  lien.  The  court  furthw  render- 
ed Judgment  In  defendant's  favor  against  tbe 
plaintiff.  From  this  Judgment,  the  defendant 
has  appealed. 

The  evidence  In  this  case,  princtpally  Intro- 
duced  br  the  defendant,  supports  the  conclu- 
sion that  the  Am^can  Home  Ufa  Insurance 
Company  was  desirous  of  ^tng  out  <tf  busl- 
nesa  and  dissolving  thecorporatl<Hibeft>reany 
contract  was  entered  into  betn'e«i  it  and  In- 
tervoier.  On  December  23,  1914,  at  a  stock- 
holdm*  meeting  of  tbe  American  Home  Life 
Insurance  Company,  a  vote  was  tafcoi  In  fa- 
vor of  tbe  dlsBolntlon  of  the  insurance  com- 
pany, and  the  officers  of  tbe  corporation  were 
appointed  to  settle  and  wind  up  tbe  aflTalrs  ot 
the  company — 

"after  which  the  different  bids  for  the  business 
of  the  American  Home  Life  Insurance  Company 
was  [were?]' read  and  explained  to  the  atock- 
hoiders  of  this  company,  and  after  the  amount 
of  such  bids  was  so  understood  by  the  said 
stockholders  resolotion  was  duly  and  legally 
proposed  that  the  bid  of  the  International  Ufe 
Insurance  Company,  of  St  Louis,  Mo.,  of  $75.- 
000  for  tbe  insurance  and  business  of  this  com- 
pany and  $300,000  for  the  other  assets  of  this 
company,  payable  in  cash,  be  accepted,  and 
that  all  of  such  insurance  and  business  and  as- 
sets of  this  company,  of  every  character,  be 
proporly  tranaferred  and  delivered  to  said  In- 
ternational Life  Insurance  Company,  of  St. 
Louis,  Mo.,  which  pnrebasn  should  aaaome  all 
of  tbe  liabilities  of  the  American  Home  life 
Insurance  Company." 

This  resolution  was  passed. 

Artide  7796  of  our  Civil  Statutes  defines  a 
trust  as  a  combination  of  capital,  sklU,  or 
acts  by  two  or  more  persons,  firms,  corpora- 
tions, or  associations  of  iteraons,  or  either 
two  or  more  of  than  for  purposes  tiiereln  in- 
dicated. 

Article  7797  provides: 

"A  monopoly  Is  a  combination  or  consolida- 
tion of  two  or  more  corporations  when  effected 
in  either  of  the  followinK  methods: 

"(1)  When  tbe  direction  of  the  slfsirs  of  two 
or  more  corporations  is  in  any  manner  brought 
under  the  same  management  or  control  for  the 
purpose  of  producing,  or  where  such  common 
management  or  control  tends  to  create  a  trust 
as  defined  in  the  first  article  of  this  chapter. 

"(2)  Where  any  corporatjon  acquires  the 
shares  or  certificates  of  stock  or  bonds,  fran- 
chise or  other  rights,  or  tbe  pbysieai  properties, 
<Hr  any  part  thereof,  of  any  other  corporation 
or  corporations,  for  the  purpose  of  preventing 
or  lessening,  or  where  the  effect  of  such  acqui- 
sition tends  to  affect  or  lessen  competition, 
whether  such  acfiuiaition  is  accomplished  direct- 


ly or  through  the  instmmentality  of  trustees 
or  otherwise.** 

[1]  If  plaintiff  below  had  determined  to 
dissolve,  it  certainly  had  the  rt^t  to  do  so 
under  the  law,  and  tbe  sale,  under  the  cir- 
cumstances, of  Us  properties  could  not  tend 
to  prevent  or  lesseu  competition.  It  waa 
right  and  proper  for  it  to  take  care  of  its 
policy  holders,  and  the  provision  in  tbe  con- 
tract between  plaintiff  ana  Intervener  that 
the  latter  would  underwrite  the  former'a 
policies  conld  not  in  any  way  contrav^e  the 
provisions  of  articles  7796  and  7797  of  the 
statute.  We  think,  under  this  liew  of  tbe 
case,  the  judgment  must  be  affirmed. 

[2]  But  even  though  the  contract  by  which 
intervener  acquired  tbe  note  and  other  proiK 
erties  of  the  plaintiff  was  Illegal,  it  would 
not  follow  that  interval  would  be  precluded 
from  recovering  on  tbe  note.  Contracts 
wtaldb  are  llTegai  because  prohiMtMl  by  law 
are  void,  in  that  they  are  incapable  of  en- 
forcnnait  in  courts  of  Justice  and  will  not 
snppOTt  a  ranedy*  and  In  that  no  legal  obU^ 
gatlon  is  incurred  by  either  party;  bat  they 
are  not  void  in  the  sense  that  th^  do  not 
confer  legal  rights,  since  they  can  be  exe- 
cuted by  voluntary  acts  of  tbe  parties,  or 
through  some  means  or  agency  other  than  tbe 
courts,  and,  when  ao  executed,  they  may  con- 
fer actual  and  irrevocable  rls^ts  up<m  the 
parties.  Hall  v.  Edwards  (Com.  App^  222 
S.  W.  lOT;  California  Life  Ins.  Co.  v.  Kring, 
208  S.  W.  372;  Wegner  v.  Blerlng,  fiS  Tex. 
G06.  Upon  this  view  of  the  case,  the  trial 
court's  judgment  must:  be  affirmed.  Inter- 
vener not  seeking  an  enforcement  of  the  con- 
tract alleged  to  be  Illegal,  and  not  invoking  it 
to  sustain  Its  cause  of  action  here,  such  il- 
legality would  be  no  defense.  18  Corpus 
Juris,  p.  611,  I  467;  Harriman  v.  Northern 
Security  Co.,  197  U.  S.  297.  25  Sup.  Ct  493, 
49  L.  Ed.  763;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197.  24  Sup.  Ct.  436. 
48  L,  Ed.  679.  Therefore  we  overrule  the 
first  and  second  assignments  of  error. 

[3]  As  has  been  heretofore  noted,  interven- 
er was  alleged  In  its  original  petition  to  be  a 
Missouri  corporation,  but  in  its  amended  pe- 
tition it  was  alleged  to  be  a  Texas  corpora- 
tion. Defendant,  on  the  same  day  intervener 
filed  its  amended  petition,  filed  his  amended 
answer.  In  which  he  allied  that  the  inter- 
vener was  a  Missouri  corporation.  On  oral 
argument,  counsel  for  intervener  stated  that 
the  allegation  In  th6  amended  petition  to  the 
effect  that  intervener  was  a  Texas  corpora- 
tion was  a  mistake  and  an  Inadvertence,  and 
that  in  truth  and  in  fact  there  was  only  one 
Intervener  seeking  to  recover,  and  it  was  a 
Missouri  corporation.  We  think  the  allega- 
tion as  to  tbe  place  of  the  Incorporation  was 
Immaterial  and  mere  surplusage,  and  that 
def«idantfs  contention  that  the  Wssouil  cor- 
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poratton  Is  not  lihown  to  be  the  owner  of  the 
note  must  be  orerruled.  Houston  Water* 
works  T.  Kennedy,  70  Tex.  2S3,  8  S.  W.  36; 
Sands  V.  Uarquardt  Sons.  113  Mo.  App. 
400,  87  S.  W.  l(ai;  Brunswlck-Balke^SoUen- 
der  T.  Krads,  182  Mo.  App.  328. 112  S.  W.  20. 
Tlierefore  we  orermle  appellant's  third, 
fourth,  fifth  and  sixth  assigum^ts  of  error. 
Judgment  of  the  trial  court  Ib  afBrmed. 


TURNER  af  aL  v.  MoFARLAND  st 

(No.  9563.) 

(Court  of  OItH  Appeals  of  Texu.  Fort  Worth. 
April  16, 1^1.  Rehearing  lienied 
Mar  14,  1921.) 

1.  Process  138— Service  ob  unkiown  own- 
ers dted  by  publication  la  proceedlnps  to 
foreclose  street  Improvofflent  lien  held  Innin- 
dent. 

Where  eheriFs  return  io '  proceedings  to 
foredoae  street  improvemeut  lien  consisted  of 
his  signature  to  Uank  form,  which  failed  to 
show  the  newspaper  or  the  county  or  state  ia 
vhlcb  citation  was  published,  or  dates  of  pub- 
lication, and  where  the  citatioD  on  which  the 
return  was  made  was  only  the  skeleton  of  a 
citation,  and  omitted  any  statement  of  the  cause 
of  action,  or  other  recitals  required  to  be  shown 
in  such  a  citation,  and  where  the  return  stat- 
ed tliat  a  copy  of  the  publication  was  made  a 
part  thereof  and  tbat  it  waa  published  in  a 
particular  paper,  but  failed  to  state  in  what 
county  or  state  the  pubUeation  was  made,  the 
service  was  inauffident  to  confer  Jurisdiction 
on  unknown  owners  cited  by  publication. 

2.  JadBment  «=946l  (I)— Presumptlofls  In  favor 
of  validity  of  Jndgment  do  not  oontrol  In  a 
•nit  dlreotly  attacking  jndBment. 

The  usual  presumptions  Indulged  In  faror 
of  the  validity  of  a  judgment  in  case  of  collat- 
eral attack  by  a  party  who  was  made  a  par^  de- 
fendant to  the  former  suit  do  not  control  in  a 
suit  which  is  a  direct  attack  on  the  judgment 

Appeal  from  District  Oourt,  Palo  Pinto 
County;  J.  B.  Keith,  Judge. 

Suit  by  Bl  S.  Turner  and  others  against 
J.  W.  McF^rland  and  another.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed 
and  remanded,  with  directions. 

S.  D.  Goawl<^  ot  Mineral  Wells.  £or  appel- 
lantB. 

Bitchle  *  Banspot,  of  Mineral  Wells,  for 
appellees. 

DUNKLIN,  J.  E.  S.  Turner  and  others, 
claiming  to  be  the  owners  of  a  lot  of  land 
situated  in  the  city  of  Mineral  Wells,  insti- 
tuted this  suit  to  set  aside  a  judgment  fore- 
closing a  lien  on  the  property,  created  by  rea- 
son of  certain  improvements  which  were 
made  on  the  street  upon  which  the  lot  abut- 
ted.  Ttm  judgment  sought  to  be  annulled 
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was  rendered  In  a  suit  instituted  by  J.  W. 
McB\irIand  against  the  "unknown  owners" 
of  the  property.  McFarland,  the  plolntUC  in 
tbat  suit,  had  done  the  work  upon  the  street, 
and  had  fixed  a  lien  upon  the  property  In 
c<MitroTeray,  in  accordance  with  the  require- 
ments of  the  charter  of  the  city  of  Mineral 
Wells,  and  the  validity  of  which  Uen  and  the 
amount  claimed  to  be  due  for  the  street  Im- 
provements made  by  him  were  not  questioned 
in  the  present  suit.  An  order  of  sale  was 
Issued  imder  the  judgment  of  foreclosure  and 
by  virtue  of  that  writ  the  property  was  sold 
to  satisfy  the  judgment,  and  no  question  Is 
made  as  to  the  regularity  of  tbat  sale.  The 
amount  of  the  judgment  in  the  foreclosure 
suit,  plus  interest,  costs,  and  attorney's  fees, 
ae^egated  $93.68,  and  the  sale  under  the 
foreclosure  was  for  $100;  George  P.  Manry 
being  the  purchase*. 

J.  W.  McFarland,  plaintiff  in  that  suit, 
and  George  P.  Maury,  purchaser  of  the  ptcp- 
erty,  were  made  defendants  in  the  prdsoit 
suit.  This  case  is  a  ccnnpanlon  to  the  case 
of  Turner  t.  MauiTi  reported  In  224  S.  W. 
255.  BoOi  suits  were  predicated  upon  the 
Bftme  judgmoit  of  foreclosure  and  they  In- 
Tolved  the  same  {voperty  as  now  In  contro- 
versy. The  former  suit  was  instituted  by 
George  P.  Manry,  as  a  purchaser  under  ttiat 
foreclosure,  In  trespass  to  try  title,  whUe 
the  present  suit  was  instituted  by  the  owners 
of  the  property  prior  to  the  foreclosure,  to 
set  aside  that  Judgment  of  foreclosure.  The 
proof  of  service  in  the  foreclosure  suit  which 
was  made  in  the  present  suit  was  the  samp 
as  that  shown  in  the  opinion  disposing  of 
the  former  appeal,  referred  to  abova 

[1]  That  service  was  insufficient  to  confer 
Jurisdiction  upon  the  unknown  owners,  who 
were  cited  by  publication.  The  sheriff's  re- 
turn consisted  of  his  signature  to  a  blank 
form,  which  failed  to  show  In  what  news- 
paper or  in  what  county  or  state  the  citation 
was  published,  or  how  often  or  on  what 
dates  the  same  was  published;  nor  did  the 
certificate  of  the  printer,  attached  to  tiie 
copy  of  citation,  stating  that  the  same  was  ^ 
published,  show  in  what  county  or  state 
the  publication  was  made.  Furthermore, 
the  citation  upon  which  the  sheriff's  return 
was  made,  and  supposedly  the  original  cita- 
tion, was  only  the  skeleton  of  a  citation  and 
omitted  any  stataoent  of  the  cause  of  action 
or  other  recitals  required  to  be  shown  in  a 
citation  of  that  kind,  and,  according  to  the 
sherifTs  return,  that  was  the  citation  which 
was  published,  although  the  return  also  con- 
tained the  statement  that  a  printed  copy  of 
the  publication  was  made  a  part  of  his  re- 
turn, evidently  referring  to  the  copy  to 
which  was  attached  the  printer's  certificate, 
stating  tbat  It  was  published  in  the  Index. 


ttSBTor  oUwr  cmm  an        toplo  mad  KBY-NUKBER  In  aU  Kaj-Hnmbered  DlgMts  sad  Indexes 


Digitized  by  Google 


296 


233  SOUTHWBBTBRN  BBPOKTSB 


but  failed  to  stete  In  wbat  county  or  atate 
the  publication  was  made. 

[I]  This  suit  was  a  direct  and  not  a  ool- 
latnal  attack  upon  tbe  Judgment,  and  the 
usual  presumptloiia  Indulged  In  favor  of  the 
TaUdlty  of  a  jni^ment  in  case  of  collateral 
attack,  by  a  party  who  waa  made  a  party 
defendant  to  Che  form«r  suit,  do  jnot  eontnd 
In  the  present  suit  In  view  of  Uie  fact  that 
the  service  of  dtation  shown  above  was 
the  only  service  made  in  the  former  salt, 
upon  which  the  judgment  of  foreclosure  was 
based,  the  trial  court  erred  in  not  vacating 
that  judgment  of  foreclosure.  The  statute 
also  requires  an  affidavit  for  service  of  cita- 
tion by  publication  as  a  predicate  for  tbe 
Issuance  of  such  process,  and  one  of  the  al- 
legations in  plaintiffs*  petition  in  the  present 
salt  was  that  such  affidavit  was  not  filed 
with  the  clerk.  There  waa  proof  tending  to 
sustain  that  allegation,  but  there  waa  also 
proof  tending  to  show  the  contrary,  and  this 
court  would  not  be  warranted  In  concluding 
that  the  court  erred  in  overruling  that  con- 
tention. However,  as  the  proof  conclusively 
shows  a  teilure  of  service  of  citation,  as 
noted  above,  and  since  a  compliance  with  the 
statutory  requirements  of  service  by  publica- 
tion against  the  unknown  owners  was  nec- 
essary to  confer  jurisdiction  to  decree  the 
foreclosure,  tbe  Judgment  of  foreclosure  and 
sale  thereunder  were  without  legal  effect 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  Is  reversed,  and  the  cause  la 
remanded  ftnr  further  proceedings,  not  Incon- 
slstettt  with  thla  decision.  In  this  ctmnectlon 
we  vrlll  add  that  plaintiffs  in  the  present  suit 
made  no  attack  upon  the  validity  of  the  lien 
for  paving,  which  lien  was  foredosed  In  the 
former  Judgment,  and  In  the  absence  of  such 
an  attack,  even  though  the  former  Judgment 
is  set  aside,  no  reason  appears  why  there 
should  not  now  be  a  proper  Judgment  of  fore- 
(doBure  of  the  same  Hea  and  the  property 
ordered  sold  thereunder,  unless  the  plaintiffs 
In  tbe  present  suit  shall  tender  Into  court  the 
fpll  amount  justly  due  for  such  paving,  and 
perform  any  other  acts  which  equity  would 
require  of  them  under  any  circumstances 
which  may  be  shown. 

Reversed  and  remanded. 


KENDALL  at  ux.  v.  WILLIAMS  at  ax. 

(No.  6555.) 

(Court  of  CSvil  Appeals  of  Texas.  Dallas. 
June  18,  1921.) 

I,  Habeas  oorpus  «a>il3(l2)— Fiadlng  of  low- 
er court  as  to  proper  custody  of  child  Is  con- 
clBslve,  nslass  aualnst  Qnat  prepoaderanoe 
of  evidenoe. 
The  finding  of  the  lower  conrt  as  to  whose 

cnsto^  of  a  UtUe  girl  will  be  most  beneficial 


to  her  la  not  reviewaUe,  imleas  omtraiy  to  Ae 
great  prepoDdennea  <tf  the  evIdaBee. 

2.  Hateaa  oorpas  ^99(4)~Charofi.golBg  d«- 
voutaaas  aat  ietonalDatlva  a*  to  right  to 
custady  of  child. 

Where  all  the  applicants  (or  the  castody  of 
a  little  rtrl  were  of  high  character  and  able  to 
give  her  a  good  hone,  that  one  family  of  ap- 
plicants mi^t  be  more  devout,  as  shown  by 
chnrdi  going  and  seal  in  charcb  activities,  than 
the  family  of  the  respondent  where  the  little 
girl  was  Uving,  was  not  conclusive  as  to  their 
right  to  cnstod;  of  the  child;  there  being  no 
evidence  that  the  girt's  character  would  not 
properly  develop  with  the  family  where  she  was. 

Appeal  ,from  District  Court,  Bockwall 
County;  Joel  R.  Bond,  Judge. - 

Habeas  corpus  by  H.  D.  Kendall  and  wife 
against  Wester  Williams  and  wife,  and  by 
D.  H.  Blacketer  against  the  same  defend- 
ants, which  were  consolidated.  From  judg- 
ment for  d^ndauta,  plaiutltte  aroeaL  Af- 
firmed. 

H.  M.  Wad^  of  Rockwall,  fm  appeilanta. 
B.  D,  Foree,  of  Rockwall,  and  Claude  M. 
McCallum,  of  Dallas,  for  appellees. 

HAMILTON,  J.  This  suit  Involves  three 
conflicting  claims  of  right  to  the  custody  of 
Marie  Wrye,  a  little  orphan  girl,  in  the  cus- 
tody of  appellees.  Appellants,  Kmdall  and 
wife,  in  pursuit  of  their  desire  f<nr  custody 
of  the  child.  Instituted  habeas  corpus  pro- 
ceedings in  the  district  court  of  Panola  coun- 
ty against  appellees.  Hie  venue  of  this 
proceeding  was  transferred  to  the  district 
court  of  Rockwall  county.  Then  ai^lant  D. 
H.  Blacketer  filed  application  for  a  writ  of 
habeas  corpus  to  take  the  child  from  appel- 
lees. These  causes  were  consolidated  at  the 
request  of  all  parties,  after  appellees  had  an- 
swered, contesting  and  denying  the  right  of 
the  court  to  take  from  them  the  custody  of 
the  child  upon  either  petition.  A  hearing  waa 
had  by  tbe  court  in  vacation.  Custody  of 
the  minor  was  decreed  to  appellees,  and  alR 
the  appellants  have  appealed. 

D.  H.  Blacketer  is  Marie  Wrye's  grandfa- 
ther; Mrs.  H.  D.  Kendall  Is  her  distant 
cousin,  and  Mrs.  Wester  Williams  Is  her 
aunt.  She  was  about  eight  years  old  at 
the  time  of  the  trial.  Her  fathw  died  when 
she  was  four  years  old  and  thereafter  her 
mother  married  a  man  named  Cain.  With 
her  mother  and  this  stepfather  she  Uvea  un- 
til they  died  in  November.  1018,  only  me 
day  Intervening  between  their  deaths.  They 
left  four  other  surviving  children.  Immedi- 
ately after  the  death  of  Cain  and  that  of  hla 
wife,  the  brothers  of  Mrs.  Cain,  who  were 
named  Blacketer,  without  consulting  D.  H. 
Blacketer,  who  was  their  father,  aa  wtil  as 
the  grandfather  of  Marie  Wrye  and  her 
brothers  and  idatara.  nnceremonlGaiay  took 
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charge  of  the  five  parentlees  chUdren,  and 
made  distribution  of  th»n  among  tbeir  rda- 

Marie  was  thus  given  Into  ttie  custody 
of  her  made,  John  Blacfceter.  Within  a  few 
days  subsequent  to  this  dlspodtlon  of  Marie 
to  John  Blacketer,  his  wife  received  a  letter 
tttm  apptilee  Mrs.  Wester  WlUlams,  stating 
that  she  would  like  to  have  one  of  the  or* 
phan  boys.  Mrs.  Blacketer  relied,  advis- 
ing Mrs.  Williams  that  she  had  Marie,  and 
tiiat  since  she  and  her  husband  had  a  large 
family  Mrs.  Williams  could  come,  and  take 
Marie.  The  child  soon  thereafter  was  de- 
livered into  the  care  and  custody  of  Mr.  and 
Mrs.  Wester  Williams,  and  had  been  In  their 
home  continuously  for  about  19  months  when 
these  proceedings  were  Instituted. 

During  all  this  time  she  had  been-  treated 
as  parents  in  siinilar  circumstances  should 
treat  their  own  child.  Her  reasonable  wants 
had  been  suj^Ued.  Her  surroundings  were 
wholesome.  She  regularly  attended  school, 
and  every  advantage  conferred  upon  Lavina 
Williams,  appellees'  natural  daughter,  was 
also  given  Marie.  No  distinction  was  made 
betn*een  them.  Appellees  had  formed  a  deep- 
seated  devotion  to  Marie.  Mr.  Williams 
seems  to  have  bestowed  upon  her  the  affec- 
tion which  a  true  father  cherishes  for  his 
own  daughter,  and  Mrs.  Williams  gave  her 
the  gentle  love  of  a  good  mother.  Tbeir 
affection  she  reciprocated,  giving  them  her 
love  In  return  for  theirs.  Although  by  no 
means  wealthy,  or  as  well  to  do  as  appel- 
lants, they  are  removed  from  the  miseries 
and  dangers  of  poverty,  and  are  able  to  sup- 
ply the  necessities  of  this  ward  and  bestow 
upon  her  the  comforts  and  attainments  avail- 
able to  the  daughters  of  the  average  farmer. 

Happily  the  proof  in  the  case  establishes 
beyond  question,  and  it  is  mutually  conced- 
ed by  the  parties,  that  all  the  appellants 
and  appellees  are  people  of  good  character, 
and  that  the  suijouncllngs  and  influences  of 
all  their  homes  are  wholesome,  so  that  the 
situation  for  the  little  girl  was  never  peri- 
lous, no  matter  into  the  hands  of  which  of 
the  contenders  the  decree  might  have  cast 
her. 

[1]  The  controlling  question  is,  In  whose 
of  the  contending  parties'  custody  will  the  In- 
terests of  the  child  probably  be  best  secured 
and  promoted?  As  a  matter  of  law,  her 
custody  must  be  reposed  where  her  comfort, 
her  happiness,  and  her  highest  interests  most 
surely  will  be  conserved.  But  the  question 
as  to  whose  custody  of  her  will  effectuate 
these  requirements  of  law,  and  thus  be  most 
beneficial  to  her,  is  one  of  fact,  which  we 
are  without  Jurisdiction  to  determine.  Le- 
gate V.  Legate,  87  Tex.  248,  28  S.  W.  281; 
Kirby  V.  Morris,  198  S.  W.  995;  Radlcke  v. 
Radicke,  206  S.  W.  904 ;  Dugan  v.  Smith,  199 
S.  W.  665 ;  Clayton  v.  Kerbey,  220  S.  W.  1117. 
That  function,  under  the  circumstances, 


belongs  to  the  trial  eoorL  We  cannot  dis- 
turb the  findings  oi  fiact  made  by  tile  trial 
court  unless  they  should  be  bo  far  contrary 
to  the  great  preponderance  of  the  evidence  as 
Co  reveal  that  truth  and  Justice  bad  not  beoi 
attained  In  the  Judgment  rendered. 

The  trial  court  has  found  that  the  best 
Interests  ct  the  ddld  will  be  served  by 
leaving  ber  in  the  care  and  custody  of  ivpel- 
leea.  Tbts  finding  is  supported  by  sabstan- 
tial  evidence  in  the  record.  It  is  nnneoesaary 
to  set  it  oat.  Sufficient  It  Is  to  say  that  suCh 
evidence  fbrecloses  the  right  of  appellants 
to  invoke  the  Judgment  of  this  court  upon  the 
facts.  A  finding  that  her  best  interests  would 
be  served  in  the  custody  <tf  any  of  appellants 
would  have  been  a  finally  also,  because  there 
was  abundant  evidence  from  which  such  find- 
ing could  have  beai  deduced.  In  such  cir- 
cumstances, it  Is  so  well  settled  that  the 
findings  of  tile  lower  court  will  not  be  dis- 
turbed on  a|^)eftl  that  the  citation  of  prece- 
dent authority  is  not  required. 

[2]  The  proof  discloses  that  each  and  all 
of  the  app^lants  are  devout  Christians,  while 
Wester  WUllams  la  not  a  member  of  the 
church,  although  his  wife  belongs  to  a.  church. 
It  also  appears  that  appellees  attend  reli- 
gious services  only  at  infrequent  times,  but 
that  they  send  Marie  to  Sunday  school  for 
religious  instructitm.  On  the  other  hand, 
the  proof,  particularly  as  to  Kendall  and  Mrs. 
Kendall,  is  that  they  give  zealous  adherence 
to  all  the  church  activities  which  distinguish 
a  devoutly  religious  life.  From  these  cir- 
cumstances appellants  argue  that  the  findings 
of  the  trial  court  are  contrary  to  the  proof, 
and  that  uncontradicted  proof  of  the  ex- 
tranely  religious  atmosphere  of  appellant 
Kendall's  home  establishes,  conceding  other 
things  to  be  equal,  that  the  decree  ought 
to  have  awarded  the  little  child  to  bis  cus- 
tody in  order  that  there  might  be  instilled 
iui»  her,  day  by  day,  during  her  childhood, 
the  teachings  of  that  religious  faith  by  which 
appellants'  way  through  life  la  lighted  and 
guided,  to  the  end  that  her  development  Into 
Christian  womanhood  may  be  assured.  The 
sentiments  embodied  in  appellants'  argument 
,ln  support  of  this  view  are  well  calculated 
to  weigh  heavily,  as  mere  religious  senti- 
ments, with  a  tribunal  all  of  whose  mem- 
bers, under  some  form  or  other,  embrace  and 
give  allegiance  to  the  faith  CMnprehending 
the  various  creeds  denominated  as  Christian. 
But  Whatever  religious  allegiance  or  b^ef 
dominates  the  Individual  heaits  of  those  who 
for  a  time  are  called  to  administer  the  Ju- 
diciary, tbeir  allegiance  to  Judicial  functions 
requires  that  their  Judgments  conform  alone 
to  the  rules  of  law  and  fundamental  Justice. 
The  spirit  of  our  government,  which  itself 
is  the  handiwork  of  Christians,  demands  as 
much.  The  basic  principles  of  upright,  hon- 
orable, and  wholesome  living  govern  the 
home  of  those  Into  whose  keeping  this  father- 
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less  and  motherless  child  has  been  commit- 
ted. Those  who  embrace  the  Christian  faith 
as  well.  It  seems,  as  those  who  do  not,  have 
come  into  court,  and  under  the  solemnity 
of  oath  have  declared  that  appellees  are 
good  people,  and  that  their  lives  always  have 
been  so  ordered  as  to  command  universal  re- 
spect and  confidence.  These  facta  are  un- 
challenged. The  highest  standards  required 
by  law  have  been  apidled  and  complied  with. 
The  test  of  comparative  extent  of  devoutness 
cannot  be  substituted  for  those  standards. 
A  court  of  law  Is  not  a  place  In  which  to  as- 
certain and  declare  religious  orthodoxy,  and 
derive  from  It  the  rights  and  welfare  of 
people  in  the  ordinary  rtiatious  of  Ufe.  Here 
a  test  of  an  exclusively  religious  nataie  can- 
not be  entertained. 

There  la  no  proof  in  the  record  to  support 
the  apprehension  that  Marie  Wrye'a  charac- 
ter will  not  be  molded  along  proper  lines  by 
appellees,  that  she  may  not  be  happy  In  her 
situation,  or  that  there  she  may  not  body 
forth  into  the  noblest  type  of  womanhood — 
such  as  her  foster  mother  Is — thereby  attain- 
ing ber  own  highest  interests  as  well  as  those 
of  society  and  the  state. 
-  The  Judgment  is  affirmed. 


GOOD  V.  ADRIAN  at  al.   (No.  9650.) 

^Coart<tf  CSvil  Appeals  of  Texas.    Fort  Worth. 
May  21,  1921.) 

VOH*  4»22(l)— In  suit  OB  Joint  and  several 
eontract  defendants       be  sued  In  the  eoun- 
ty  where  any  of  them  reside. 
In  suit  against  obligors  in  a  joint  and  sev- 
eral contract  to  reimburse  plaintiff  for  bis  ex- 
penses in  securing  settlement  of  an  estate  in 
which  defendants  were  interested  and  one  who 
had  assumed  the  obligationB  of  one  obligor,  suit 
may  be  brought  in  the  couoty  in  which  any  of 
the  defendants  reside,  since  all  the  defendants 
have  a  legal  ioterest  ia  subject-matter  of  the 
suit,  and  should  be  'made  parties. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Bruce  Young,  Judge. 

Action  by  Billy  Good  against  Gwendoline 
Adrian  and  others.  From  an  order  to  trans- 
fer the  cause  to  another  county,  plaintiff  ap- 
peals. Reversed  and  remanded. 

Bryan,  Stone  &  Wade,  of  Fwt  Worth,  for 
agpeUant 

H.  8.  Lattlmore.  of  Fort  Worth,  for  ap- 
pellees. 

BUCK,  J.  Plalntur,  BlUy  Good,  ffled  suit 
In  the  district  court  of  Tarrant  county 
against  Gwendoline  Adrian  and  ber  husband, 
uU^d  to  reside  In  Tarrant  county,  and 
Oesale  WiUanu  and  her  husband,  WU- 
Uams,  3U  A.  Ledbetter,  and  W.  U  Ledbetter, 
alleged  to  reside  In  Hard^an  county.  The 


plaintiff  alleged  that  the  defendants  named 
and  other  parties  were  heirs  at  law  of  L.  J. 
Ledbetter  and  his  two  wives ;  that  Ledbetter 
and  his  said  wives  were  all  dead  prior  to 
April  13,  1917,  having  died  Intestate,  leav- 
ing a  community  estate  of  said  two  mar- 
riages, which  was  located  ^  Chlllicotbe, 
Hardeman  county,  Tex.;  that  no  administra- 
tion was  ever  had  on  said  estate,  and  that 
the  estate  bdonged  to  said  heirs;  that  on 
said  date  the  defendants,  in  conjunction  with 
other  heirs  named,  executed  a  power  of  at- 
torney, by  the  terms  of  which  they  authoriz- 
ed the  plaintiff  ^s  attorney  in  fact  to  settte 
up  the  estate  and  to  divide  it  among  the 
heirs;  that  the  defendants  and  other  heirs 
agreed  that '  each  would  pay  his  pro  rata 
part  of  the  reas<Miabie  expenses  and  attor- 
ney's fees  Incurred  In  the  settlement;  that, 
acting  under  the  said  power  of  attorney  and 
in  behalf  of  said  heirs  at  law,  the  plaintiff 
incurred  and  paid  and  became  liable  to  pay 
certain  Items  of  expenses.  Including  railroad 
fare,  hotel  bills,  attorney's  fees,  etc.,  aggre- 
gating $1,121.41,  and  that  the  estate  Was 
partitioned  among  the  heirs;  that  aU  of  the 
heirs  except  W.'  L.  Ledbetter  signed  the  pow- 
er of  attorney,  and  that  subsequently  and 
pending  the  suit  for  partition,  Sstella  Led- 
better Truitt  and  husband  sold  and  conveyed 
their  interest  In  said  estate  to  the  defendant 
W.  L.  Ledbetter,  who,  as  a  part  of  the  con- 
sideration for  the  purchase  of  said  Interest, 
assumed  the  payment  of  Mrs.  Trultt's  pro 
rata  part  of  the  exi)ense8  incurred.  In  the 
alternative,  plaintiff  alleged  that  If  W.  L. 
Ledbetter  did  not  assume  the  payment  of 
Mrs.  Trultt's  pro  rata  part  of  the  expenses, 
he  purchased  said  Interest  In  said  estate  with 
full  knowledge  and  notice  that  said  power 
of  attorney  had  been  so  executed,  and  that 
said  interest  was  charged  with  a  lien  In 
favor  of  said  Good  for  the  expenses  Incurred 
by  him  under  said  power  of  attorney. 

Defendants  Dessle  Williams  and  husband 
and  Im  a.  Ledbetter  and  W.  L.  Ledbetter 
filed  their  plea  of  privilege  to  be  sued  In 
Hardeman  county.  The  plaintiff  Qled  a  con- 
troverting affidavit,  stating  that.  Inasmuch 
as  the  defendant  Gwendoline  Adrian  and 
'husband  resided  In  Tarrant  county,  and  that 
the  suit  was  brought  for  the  purpose  of  re- 
covering a  judgment  against  all  of  the  de- 
fendants on  the  Joint  and  several  obligations 
described  in  plaintiff's  petition,  executed  by 
all  of  the  heirs  except  W.  L.  Ledbetter,  and, 
as  alleged,  W.  L.  Ledbetter  bad  assumed  the 
payment  of  the  pro  rata  part  of  Mrs.  Truitt, 
the  venue  was  properly  laid  In  Tarrant  coim- 
ty  In  a  suit  against  all  the  defendants. 

Xivideoce  was  introduced  showing  Mr& 
Adrian  and  husband  lived  In  Tarrant  county, 
and  the  other  defendants  lived  In  Hardeman 
county,  and  that  the  power  of  attorney  had 
been  encuted  by  the  heirs,  lndudli«  thft 
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defendants  aforesaid,  except  W.  I/.  Ledbetter. 
The  court  TOstalned  the  plea  of  privilege, 
and  ordered  the  cause  to  be  transferred  to 
the  district  court  of  Hardeman  county,  and 
the  plaintiff  has  appealed. 

The  power  of  attorney  contains  the  follow* 
Ing  clause: 

"We  do  further  agree  that  all  usual  and  rea- 
sonable expenses  of  our  said  attorney  In  effect- 
ing  the  dosing  and  settlement  of  ttid  estate, 
including  railroad  fare,  hotel  hflls  and  other 
expenses,  and  reasonable  attorney  fees,  togeth- 
er with  costs  of  oonrt,  shall  be  paid  by  us  and 
deducted  from  our  share  and  portion  of  the  said 
■state,  pro  rata,  In  the  crreut  ct  nonpayment  of 
the  same." 

In  the  caae  oC  Mwchants'  A  Uanufacturers' 
Lh^ds'  Insurance  Bxcbange  t.  Southern 
Tradlns  Co.  of  Texas,  205  S.  W.  3S3,  which 
was  a  fluit  against  the  Ezcfaauge  and  a 
number  of  persona  wbo  were  alleged  to  be 
Individual  underwriters  of  the  policy  of  In- 
surance this  court  in  an  opinion  by  Chief 
Justice  Conner,  said: 

"Arising  out  of  such  wording  of  the  policies 
appellants  insist  tliat  the  court  erred  in  not 
sustaining  their  plea  of  misjoinder  of  parties 
and  causes  of  action,  Uie  contention  being  that 
where  the  Habflity  (rf  eadi  underwriter  is  fixed 
at  a  certain  and  definite  perceotage  of  the  loss, 
and  the  policy  stipulates  that  the  liability  of 
each  is  separate  and  distinct  from  that  of  any 
and  all  other  underwriters,  it  is  a  misjoinder 
of  parties  and  caneea  of  action  for  the  plaintiff 
to  join  an  underwriters  in  one  snit  While  it 
powibly  should  be  held  otherwise  under  the 
strict  rule  of  the  common  law,  in  equity  and 
under  our  lU>eral  system  of  idesding  and  prac^ 
tice,  we  feel  no  hesitation  ia  saying  that  the 
plea  of  mi8]<^der  was  not  well  taken.  The 
fundamental  role  as  to  parties  to  suits  In  equity 
is  that,  however  namerous  they  may  be,  all  i>er- 
aons  interested  in  the  subject  of  the  suit  and 
Its  results  should  be  made  parties.  The  rea- 
son for  the  rule  is  the  aim  of  the  court  of  equi- 
ty to  do  complete  Justice  by  embracing  the 
whole  subject,  deciding  upon  and  settliog  the 
rights  M  idl  persons  interested  in  the  subject  of 
the  suit,  to  make  the  performance  of  the  order 
perfectly  safe  to  those  wbo  have  to  obey  It,  and 
to  prevent  further  litigation/  16  Cyc.  181.  The 
principle  thus  announced  has  been  applied  in 
many  tft  our  dedsioos.  Thus  it  ia  said  in  Moore 
V.  Minerva,  17  Tex.  20,*  to  be  'common  in  chan- 
cery, where  several  claims  under  the  same  title 
to  decree  to  each  one  bis  own  particular  inter- 
est; and  onr  proceeding  by  petition  is  analogous 
to  a  proceeding  in  chancery.  There  is  no  in- 
convenience in  anch  rule;  it  dispenses  with  a 
multiplidty  of  snlts,  whldi  Is  a  favored  object, 
always  to  be  encouraged  by  our  jurisprudence/ 
etc.  That  was  a  case  where  a  negro  woman  and 
her  children  instituted  a  suit  to  establish  their 
freedom,  daiming  under  a  deed  of  manumisnion 
to  the  mother,  damages  for  services  being  also 
daimed,  and  the  court  said: 

"  'The  parties,  all  claiming  their  freedom  un- 
der the  same  title,  might  well  unite  In  the  ac- 
tion; and,  so  far  as  the  damages  for  the  deprl- 
TStion  of  their  liberty  Is  InTOlved*  though  the 
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damage  would  he  separata  and  to  eadi  Individual 
according  to  the  proof  of  the  value  of  their 
services,  there  can  be  a  separate  judgment. 
The  judgment  and  decree  would  be  in  favor  of 
each  for  bis  freedom,  and  the  damages  assessed 
to  each/ 

"We  see  no  reason  why  the  rule  thus  indicated 
Is  not  equally  applicable  here.  As  wiU  be  ob- 
served, the  defendants  in  this  action  all  joined 
by  their  authorized  agents  in  the  execution  of 
the  [K>lides  of  insurance  declared  upon.  They 
are  parties  to  the  p<^es,  all  jointly  interested 
in  them  and  all  liable  thereunder,  and  even  If 
their  liablli^'Is  but  several,  and  even  thongh> 
in  the  adjustment  of  the  litigation  the  conrt 
should  find  it  necessary  to  adjudge  damages 
against  each  defendant  severally  to  the  extent 
only  of  the  liability  incurred  by  him,  the  court 
nevertheleos  retained  Jurisdiction  over  all." 

While  tbe  Judgment  in  the  cited  case  warn 
reversed  hy  tbe  Supreme  Court  on  other 
quesUona  Involved  (229  S.  W.  312),  yet  the 
Supr^e  Court  In  effect  held  that  the  plea 
of  misjoinder  of  the  parties  wu  ittoperly 
overruled  by  the  trial  court 

In  tbe  case  of  Cobb  v.  Barber,  92  Tex. 
309.  47  S.  W.  963.  the  Supreme  Court  hml 
before  it  certified  questions  from  Qie  Court  of  ' 
Civil  Ajm^eals  for  the  Dallaa  District,  and 
btid  that  the  maker  of  a  certain  i^omlasory 
note,  secured  by  a  chattel  mortgage  on  oer- 
tain  cattlOk  and  other  named  defendants 
wbo  It  was  alleged  had  converted  tbe  cattle 
to  their  own  use  and  ben^t,  were  properly 
sued  in  one  action,  and,  that  the  plea  of 
privilege  of  the  oUier  defendaots  to  be  sued 
in  the  county  of  tbelr  residence  was  pr(^r- 
ly  overruled.  The  court.  In  discussing  the 
questions  Involved,  said: 

"Our  system  does  not  favor  the  bringing  of  si 
ranltiplicity  of  suits,  and  therefore  permits  all 
causes  of  action  growing  out  of  the  same  trans- 
action to  be  Joined,  and  all  interests  in  the 
same  proper^  or  fund  to  be  litigated  and  the 
equitiea  of  the  parties  adjoated  In  tbe  same 
snit." 

See  SlUpwlth  v.  Hurt,  94  Tex.  322,  60  S. 
W.  423 ;  San  Angelo  Cotton  Oil  Co.  v.  Mfg. 
Co.,  185  S.  W.  887;  Buckholts  State  Bank 
v.  Thallman,  196  S.  W.  687;  Nueces  county 
V.  Guesett,  213  S.  W.  725. 

Mateer  v.  Cockrlil,  18  Tex.  Civ.  App.  391, 
45  S.  W.  751,  writ  of  error  refused,  was  a 
case  In  which  certain  obligors,  who  had  paid 
the  obligation,  sued  the  other  obligors  on 
certatn  instruments  for  contribution.  The 
defendants  pleaded  a  misjoinder  of  causes  of 
action  and  parties.  Tbe  Galveston  Court 
of  Civil  Appeals,  in  overruling  tbe  objections 
raised  by  the  defendants,  said: 

"Did  the  common-law  system  of  pleading  ap- 
ply to  the  case  presented  by  the  petition  of  ap- 
pellees, the  assignments  would  donbtless  be 
well  taken;  but  that  system  has  never  been 
adopted  by  tbe  Legislature  of  tUs  state,  and' 
those  rules  of  pleading  have  been  recognized 
and  enforced  by  our  courts  to  a  limited  extent 
only.  Our  rules  of  practice  are  very  analogous 
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to  those  irbiA  obtain  la  th«  courts  of  eqnitr 
of  En^and  and  of  tbe  United  States.  The  gen- 
end  role  as  to  the  Joinder  of  parties,  both  in  this 
state  and  in  eoorts  of  equity,  is  that  in  case  of 
joint  interests,  joint  obligations  and  contracts, 
and  joint  claims,  duties,  snd  liabilities,  all  the 
joint  owners,  joint  contractors,  and  others  hav- 
ing  a  Mmmo^tar  Interest  in  duties,  cUlms,  or 
liabilities,  who  may  be  affected  by  the  decree, 
ahonld  be  made  parties  to  the  sait.  Tbe  rule 
la  often  more  sttctinctlr  stated  thna:  'AH 
persons  who  have  a  legal  or  beneficial  interest 
in  the  subject-matter  of  the  suit  should  be 
made  parties,  either  plaintiffs  or  defendants.' 
The  subject-matter  of  this  suit  is  the  enforce- 
ment of  contribution  between  joint  obligors, 
where  some  of  the  obligors  have  discharged  the 
joint  obligation  without  aasistanoe  from  the  oth- 
ers. The,  rale  that  all  who  are  Interested  in 
the  subject-matter  of  tbe  suit  must  be  parties 
has  its  origin  in  considerations  of  justice-  and 
conTenience  for  all  concerned,  and  has  for  ita 
object  Uie  prevention  of  drcuity  of  action  and 
the  multiplicity  of  suits.  We  are  of  the  opin- 
ion that  there  ii  no  misjoinder  of.  parties  in 
this  suit" 

See  JalDfka  t.  Matejek.  22  Ta.  Civ.  App. 
384,  65  S.  W.  895 ;  Matbia  T.  Prldham.  1  Tex. 
Ctv.  App.  58,  20  S.  W.  1016;  Rich  T.  Parka, 
177  S.  W.  184. 

We  believe  the  court  erred  In  atiBtainingtbe 
plea  ol  privilege,  and,  accordingly,  tbe  Judg- 
ment b^ow  ia  terersed,  and  the  canae  ia 
remanded. 


GARNER  V.  BOWLES  at  al.    <No.  9618.) 

(Court  of  Civil  Appeals  of  Texss.  Fort  Worth. 
April  28,  ld21.  Rehearing  Denied 
Ma;  21,  1921.) 

1.  HabaM  oarpaa  «=>0ft(3)— Caatady  af  aUI- 
drea  dalanalaad  ky  their  welfar«. 

The  enstody  of  infant  etiildreo  as  between 
their  father  and  their  maternal  grandmother 
and  aunt,  in  whose  possession  the  father  had 
placed  the  children  on  the  death  of  tbe  chil- 
dren's mother,  Will  be  determined  according  to 
the  best  interests  and  welfare  of  the  ciuldren. 

2.  Habeas  corpus  ^:»85(l}— Facta  to  be  prov- 
ed to  deprive  pareat  of  eastody  of  child  as 
against  other  paraaa  ta  wheal  child  haa  baaa 
committed. 

It  is  not  BufBcient,  to  deprive  a  natural  i>ar- 
ent  of  tbe  custody  of  his  child,  to  merely  show 
that  be  has  promised  to  give  its  custody  to  an- 
other, or  that  he  haa  been  guilty  of  some  act 
or  conduct  justifying  criticism,  or  that  the  in- 
terests of  Uie  diild  will  be  as  well  served  by 
leaving  it  in  tbe  custody  of  its  gran^arents  or 
other  person  to  whom  it  has  been  committed, 
but  the  proof  must  go  further  and  show  tbe  un- 
fitnesB  of  the  parent  as  a  whole,  or  his  inability 
to  serve  the  best  interests  of  tiie  child. 

3.  Habeas  eorpaa  «=»9g (4)— Father  whe  ta  a 
ft  persaa  to  oare  for  ehlldrea  aad  to  able 
taaaoially  will  be  givea  oastady. 

Where  father  waa  better  able  financially  to 
support  iafant  c^dren  than  their  maternal 


grandmother  and  aant.  Into  whose  poasesdon 

the  father  had  placed  the  children  on  the 
death  of  their  mother,  and  where  both  the 
father  and  his  second  wife  were  intellectually 
and  morally  proper  persons  to  exercise  paren- 
tal duties  toward  the  children,  and  where  the 
grandmother  was  70  years  of  age  and  the  aoat 
was  working,  the  court  will,  give  the  father  poa- 
session  of  the  children. 

Appeal  from  District  Court,  of  Monti^rue 
County:  C.  R.  Pearman,  Judgew 

Application  for  writ  of  habeas  corpus  by  R. 
A.  Gamer  against  Mrs.  A.  R.  Bowlea  and  an- 
other. Judgment  for  defendants,  and  relator 
appeals.  Reversed  and  rendered. 

Homer  B.  Latham,  of  Bowie,  and  W.  O. 
Davla^  ol  Gainesville,  tor  m>pellant 

Donald  &  Donald,  and  Benaoo  ft  Bensrai.  all 
of  Bowie,  for  app^leea. 

CONNER,  O.  J.  This  proceeding  was  Insti- 
tuted by  R.  A.  Gamer,  a  resident  of  tbe -state 
of  Oklahoma,  In  the  district  court  of  fifonta- 
gue  county,  by  an  application  for  a  writ  <tf 
habeas  corpus  to  recover  from  Mrs.  A.  R. 
Bowles  and  Miss  Helia  Bowlea  the  custody  of 
his  two  minor  children,  Rebecca  May  and 
Samuel  E.  Gamer,  9  and  3  years  of  age,  re- 
spectively. The  writ  of  habeas  corpus  waa 
issued  as  prayed  for,  upon  the  return  of 
which  a  hearing  waa  duly  had  on  June  17, 
1920.  The  court,  after  having  hieard  the  evi- 
dence, refused  tbe  prayer  of  the  relator,  and 
remanded  the  custody  of  die  children  to  tbe 
respondrats,  and  the  relator  haa  duly  ap- 
pealed. 

The  only  assignments  of  error  presented  by 
appellant  are  assignments  which  question  the 
sufficiency  of  the  evidence  to  sustain  the 
court's  judgmmt  The  evldnice  has  been 
carefully  considered,  bat  there  is  little,  if 
any,  conflict  In  the  material  facts.  Appel- 
lant's first  wife  was  Rexle  Bowles,  a  daugh- 
ter of  appellee  Mrs.  A.  R.  Bowles  and  a  sla- 
ter of  appellee  Helia  Bowles.  After  the  mar- 
riage, for  some  time  appellant  and  hla  wife 
lived  with  appellees  at  t^e  hcHue  of  Mrs.  A. 
R.  Bowles.  Appellant  was  engaged  in  ordi- 
nary labor,  at  a  salary  from  $50  to  |70  per 
montb,  be  contributing  to  the  support  of  bis 
family.  To  this  mtrrrtage  were  bom  three 
children,  to  wit^  Richard  A.,  already  In  app^- 
lant's  custody,  and  Rebecca  May,  and  Samu^ 
E.  Rexle  Bowles  Garaer  died  March  23, 
1818,  leaving  surviving  her  appellant  and  tbe 
aaid  cblldreD.  At  the  time  Rebecca  May  waa 
6  years  of  age  and  Samuel  G.  was  9  months 
of  age.  The  evidrace  tends  to  show  that  ap- 
pellaot  waa  then  unable  to  properly  care  for 
his  (Alldren,  and  In  order  to  have  this  done 
th^  were  committed  to  appellee  Mrs.  A.  B, 
Bowles,  with  the  statement  by  appellant  that 
she  might  keep  tbem  aa  long  aa  atie  lived. 
An)ellant  thereafter  removed  to  Widilta 
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EU18,  Ter.,  where  be  wee  in  the  employ  of 
one  or  more  parties,  and  later  removed  to 
Oklahoma,  where  he,  together  with  enttther 
party,  engaged  in  buainese.  In  which  he  has 
accumulated  a  net  Interest  of  $16,00a  Some 
9  montha  after  the  death  of  hia  flrat  wife,  ap- 
pellant married  again.  Hia  present  wife  at 
the  time  of  the  marriage  waa  19  yeani  of  age, 
at  the  date  of  the  trial  28.  She  haa  never 
had  any  children  of  her  own  hut  was  Qie  old- 
est of  a  family  of  eight  children,  and  aasisted 
in  caring  for  them.  Witnesses  who  knew 
her  testlfled  that  she  was  of  good  disposition, 
and  gave  no  account  of  her  life  or  actions  to 
her  discredit  On  one  or  more  occaBlons  the 
little  children  In  controversy  visited  appel- 
lant and  his  present  wife,  and  witnesses  who 
observed  her  demeanor  testlfled  that  she 
treated  them  kindly.  Mrs.  Garner  herself 
testlfled,  among  other  things,  that: 

"I  desire  to  take  care  of  tbeae  three  children 
of  Mr.  Garoer,  and  have  been  willing  to  do  so 
since  X  married  him.  I  contemplated  doing  this 
at  the  time  I  married,  and  expected  to  do  bo. 
I  will  treat  them  as  near  like  a  mother  as  I 
can.  I  did  not  treat  the  little  girl  In  a  croel 
manner  when  she  visited  us,  and  did  not  dias- 
tise  her,  hat  did  speak  to  her,  but  not  harshly. 
I  would  expect  them  to  obey  me,  if  we  are 
given  the  custody  of  the  ebildreo.  I  am  pbysi- 
cally  able  to  take  care  of  and  look  after  these 
children  and  do  the  additional  work,  and  X  am 
willliv.  I  worked  about  4  years  before  I  mar- 
ried, as  I  had  to  make  my  living." 

On  the  other  hand,  Mrs.  Bowles  testlfled 
that  at  the  time  of  the  trial  she  was  68  years 
of  age,  was  in  good  health,  and  she  owned  her 
own  home,  a  cow,  chickens,  and  gardoi ;  that 
appellee,  her  dai^hter,  Hella  Bowles,  lived 
with  her,  and  earned  ¥70  per  month,  which 
with  the  aid  of  the  cow,  chickens,  and  garden 
enabled  them  to  live  comfortably;  that  she 
felt  able  to  support  the  children  without  the 
aid  of  their  father;  that  she  was  unable  to 
state  the  exact  amount  the  father  of  the 
children  had  contributed  to  the  support  of 
the  children  while  she  had  them.  She  fur- 
ther testlfled: 

"I  suppose  he  done  the  best  he  could.  Mr. 
Garner  and  my  daughter  came  to  my  house  be- 
fore the  little  girl  was  bom,  and  stayed  until 
she  was  2  years  old.  He  did  not  pay  any  house 
rmt  His  wife  and  all  were  there  for  17 
months,  bnt  what  he  actually  spent  I  do  not 
remember.  Mr.  Gamer  gave  as  his  reason  for 
wanting  the  chOdren  was  that  his  wife  was 
making  him  do  it,  forcing  him  to  do  it,  and  she 
was  making  him  live  in  bell.  [This  Mr.  Garner 
denied.]  The  little  girl  and  her  brother  hare 
Tifllted  Mr.  Gamer  in  his  -home.  They  stayed 
two  or  three  days  and  came  back  with  never 
a  thing  washed.  •  •  *  When  the  little  girl 
was  sick  I  called  Doctor  Wilson,  as  I  get  ex- 
dtable  over  the  children  when  they  get  sick, 
called  her  father,  and  he  said  he  wouldn't  come 
imlesB  something  serious  happens,  and -be  nev- 
er called  op  and  asked  me  how  the  child  was; 
'he  never  came  at  til.   Vj  daughter,  Doctor 


Wilson,  and  I  waited  on  the  ehUd  for  bIi 
months.  Just  nothing  but  skin  and  bones. 
*  *  *  Helia  and  I  are  In  a  position  to  care 
for  the  children.  We  are  all  members  of  the 
church.  The  little  girl  is  in  the  third  grade  at 
school,  and  baa  never  been  kept  out  of  school 
and  never  waa  tardy.  I  desire  to  keep  these 
children  because  of  the  relationship.  I  would 
give  my  life  for  them.  I  have  stayed  rigbf  at 
home  with  them  aD  the  time.  I  never  go  to 
the  picture  show  and  lesve  them.  I  wouldn't 
leavs  lliem  to  go  to  the  nearest  neighbor's 
house.  *  *  *  I  liitve  raised  five  children  of 
my  own  in  Bowie,  and  am  as  well  qualified  to 
raise  them  as  my  own." 

Further  testimony  was  to  the  effect  that 
In  addition  to  the  two  children  now  with  her 
she  is  rearing  another  grandchild;  that  her 
daughter  Bella  lives-  with  hex  and  contrib- 
ntes  to  her  support.  Applies  Helia  Bowie* 
testlfled  that  she  had  worked  for  the  tele- 
phone company  ofC  and  on  for  some  8  years, 
and  contributed  to  the  support  of  the  chil- 
dren, and  was  able  to  provide  for  them  In  con- 
nection with  her  mother's  help ;  that  while 
Mr.  Gamer  lived  In  their  home  from  Febm- 
ary,  1911,  to  June,  1918,  some  28  months,  that 
she  paid  half  the  expenses  Incurred,  and  Mr. 
Garner  ccmtributed  approximately  $as  per 
month;  that  she  received  from  Mr.  Gamer 
¥160,  for  which  she  <^^red  to  give  her  note, 
but  that  he  would  not  let  her  do  so,  stating 
that  it  was  a  Ohrlstmas  present;  that  she 
loved  the  children  better  than  herself;  that 
from  February,  1915,  to  June,  1916,  he  gave 
Mrs.  Gamer  »77,  and  ¥20  after  that,  and  later 
he  sent  ¥15.  ¥112,  in  all ;  that  he  was  with  the 
telephone  company  at  the  time,  making  $55 
a  month.  The  family  consisted  of  Gamer, 
his  wife,  and  the  UtOe  girl.  In  1911.  She 
further  testlfled: 

"I  should  think  Hr.  Gamer  hag  contributed 
as  much  as  ¥900 in  2  years  and  8  months;  about 
¥25  a  month.  He  has  sent  ¥25  a  month  since 
last  fall;  before  that  he  wouldn't  send  more 
than  ¥12.50  sometimes,  sometimes  more.  X 
could  have  supported  the  children  without  it. 
He  gave  me  ¥26  in  cash  when  I  started  on  a 
trip  to  Arkansas;  X  had  forgotten  that.  He 
gave  the  children  a  little  which  I  put  in  a  sav- 
ings bank;  I  have  it  in  the  bank  far  them, 
¥30." 

Other  witnesses  testlfled  to  an  acquaint- 
ance with  Mrs.  Bowles  and  Miss  Helia,  and 
stated  that  they  were  members  of  the  church, 
of  good  character,  and  that  In  their  opinion 
the  home  life  ct  Mrs.  Bowles  was  conducive 
to  the  weUAre  of  the  diildren  she  was  rais- 
ing. 

Under  this  statement  of  the  facts.  In  our 
judgment,  the  court  should  have  granted  the 
prayer  of  appellant,  and  awarded  to  him  the 
custody  of  his  children.  ' 

[1]  In  all  such  cases  the  essential  fact  to 
be  determined  Is  what  Is  to  the  best  interest 
and  welfare  of  the  children,  and  In  the  case 
of  State  V.  Deaton,  98  Tex.  243,  B4  &  W.  901, 
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In  an  oplnlcm  by  Mr.  Justice  Brown,  thai  as- 
sociate Justice,  It  is  said  tliat  burden  of  prov- 
ing tbat  the  best  interests  of  a  cbild  will  be 
subserved  thereby  is  not  upon  the  parent 
seeking  to  recover  Its  custody  but,  upon  the 
party  denying  such  restoration  of  the  child 
to  the  dkarge  of  its  parent,  In  the  case  be- 
fore us,  the  testimony,  as  we  read  It,  fur- 
nishes DO  ground  for  a  criticism  of  appellant, 
unless  It  can  be  said  that  his  failure  to  visit 
Mrs.  Bowles  during  the  BictmeSB  of  the  little 
girl  indicated  a  want  of  alTectlon  on  his  part. 
Mrs.  Bowles  hersdf  testified,  however,  that 
he  said  he  would  come  If  it  was  serious,  and 
she  does  not  testify  that  thai  or  at  any  time 
thereafter  she  notified  a]n>ellant  that  the 
little  girl's  sickness  was  serious.  The  evl- 
doice  tends  to  Bhow  that  at  the  time  he  waa 
working  at  a  distant  point  for  monthly  wages, 
and  unless  he  was  apprised  (tf  serious  slck- 
nesB  fHi  Uie  part  of  the  diUd  it  nu^  be  well 
supposed  tbat  he  could  trust  Mrs.  Bowles  to 
kiTingly  look  after  it  Other  than  this  cli^ 
cumstance,  neither  of  the  appeltees  testtfited 
to  any  occasicm  when  aiqpeUant  was  unkind  or 
InattoitlTe  to  either  hla  deceased  wife  or  the 
^ildrtti,  nw  does  the  erldrace  otherwise  In- 
dicate any  want  of  that  natural  affection  tbat 
a  father  baa  for  bis  ofFsprlng.  In  the  case 
dted,  State  v.  Deaton,  it  was  there  made 
clearly  to  aiv>ear  tbat  the  <^d  hivolved  In 
that  controversy  had  been  committed  by  the 
moth^  to  a  'distant  relation  with  a  promise 
that  It  might  be  kept  oa  their  own,  and  that 
such  relation  was  in  all  respects  worthy  and 
aWe  to  care  for  the  child.  The  Supreme 
Court  nevertheless  held  that  the  trial  court 
Btaould  have  awarded  tbe  custody  of  the  <dilld 
to  its  mother.  In  this  connection  the  court 
said: 

"God,  in  his  wisdom,  has  placed  upon  the 
father  and  mother  the  obUgaUon  to  anrture, 
educate,  protect,  and  guide  their  offaprmg,  imd 
has  qualified  them  to  discharge  those  important 
duties  by  writing  in  their  hearts  sentiments  of 
affection  and  eatablishins  between  them  and 
their  children  ties  whldi  cannot  exist  between 
the  children  and  any  other  persona.  Especially 
is  this  the  case  with  the  mother.  Parents  can- 
not divest  themselves  of  the  obligation  imposed 
upon  them  by  their  Creator,  but  when  they  be- 
come disqualified  for  a  proper  diadiarge  of 
such  duties,  civil  government  has  the  right,  in 
the  interest  of  the  child,  to  provide  for  Hs 
proper  nurtore  and  education. 

"When  the  parent  has  parted  with  the  pos- 
■•Bsion  and  control  of  his  or  her  child  and  seelLs 
to  regain  that  possession  through  the  courts, 
it  becomes  tbe  duty  of  the  court,  In  a  proper 
case,  to  protect  the  child  against  the  evil  results 
that  may  flow  to  it  frpm  an  improper  direction 
through  incompetent  or  disqualified  parents. 
The  rule  which  should  guide  the  court  is  aptly 
expresaecl  in  the  case  of  Weir  v.  Marley,  which 
we  have  quoted,  and  is  Supported  by  the  case 
of  State  V.  Richardson,  40  New  Hampshire,  275, 
in  this  language:  'The  discretion  to  be  exer- 
cised is  not  an  arbitrary  one,  but,  in  the  absence 


of  any  positive  disqualificatioo  of  the  father 
for  the  proper  discharge  of  his  parental  duties, 
he  has,  as  it  seems  to  ds,  a  paramoont  right 
to  the  custody  of  hia  infant  child,  whidi  no 
court  is  at  liberty  t9  disregard.  And  while  we 
are  bound  also  to  regard  the  pennanent  inter- 
ests and  welfare  of  the  child,  It  Is  to  be  pre- 
sumed that  its  interests  and  welfare  will  be 
best  promoted  by  continuing  that  guardianship 
which  the  law  has  provided,  until  it  is  made 
plainly  to  appear  tbat  the  father  Is  no  longer 
worthy  of  tbe  trust.  The  breaking  of  the  ties 
which  bind  the  father  and  the  child  can  never  be 
justified  without  the  most  solid  and  substan- 
tial reaaons.  Upon  the  father,  the  child  most 
mainly  depend  for  support,  education,  and  ad- 
vancement in  life,  and  as  security  for  tide  he 
has  the  obUgatimi  of  law,  as  weU  as  tihe 
promptings  of  that  parental  affection,  which 
rarely  fail  to  bring  into  tbe  service  of  the 
ciiild  the  best  energies  and  the  most  thoughtful 
care  of  the  father.  In  any  form  of  proceeding, 
the  sundering  of  these  ties  will  always  be  ap- 
proached by  the  courts  with  great  caution,  and 
with  a  deep  sense  of  responsibility.  The  rule 
laid  down  is  sustained  by  the  authorities,  of 
which  we  cite  the  following:  Richards  v.  Gol- 
Uns,  46  N.  J.  Bq.  280;  HiUer  v.  Wallaee,  7ft 
Oa.  47&;  State  v.  Banks.  2S  Ind.  600:  Boat  t. 
Vanvaeter,  9  West  Va.  612;  State  Ubbey, 
44  N.  H.  824;  Moore  T.  Christaln,  66  Miss. 
408;  31  Am,  Rep.  S75;  Chapsky  v.  Wood.  26 
Kan.  653;  In  the  Matter  of  Bemice  S.  Searritt, 
76  Mo.  577." 

[2]  In  the  case  of  State  v.  DowdeU,  168  8. 
W.  2,  by  the  Galveston  Court  of  Civil  Ap- 
peals, In  which  a  writ  of  error  was  refused, 
is  was  held  that  on  an  application  of  a  father 
for  tbe  custody  of  his  Infant  child  on  the 
death  of  his  wife,  as  against  the  child's  ma- 
ternal grandparents,  tbat  proof  by  the  child's 
maternal  aunt  that  the  father  oa  two  occa- 
Btons  bad  been  Intoxicated  and  on  one  occa- 
sion bad  punished  the  chUd  vrltb  a  switdi  as 
large  as  a  woman's  flng«  was  InsnOldent  to 
Justify  tbe  court  In  denying  blm  the  child's 
custody.  See,  also.  Smith  t.  Moore,  171  S. 
W.  823;  Carter  v.  Lambert,  214  S.  W.  B66; 
Cardenas  v.  Barrera,  216  8.  W.  474;  Dunn  t. 
Ja<A8on,  212  S.  W.  95&.  An  examination  at 
these  cases  will  disclose  a  steady  adherence 
to  the  principles  annunciated  by  the  Su- 
preme Court  In  the  case  of  State  r.  Deaton, 
sn^,  and  the  three  cases  last  cited  will  Il- 
lustrate tbe  conduBlon  of  tbe  courts  tbat  It 
Is  not  sufficient  to  deprive  the  natural  par- 
ent of  the  custody  of  hts  child  to  merely 
show  that  he  has  promised  to  give  its  custody 
to  another,  or  that  he  has  been  guilty  of  some 
act  or  conduct  justi^'lng  criticism,  or  tliat 
the  interest  of  tlie  child  will  be  as  well  served 
by  leaving  It  in  the  custody  of  its  grandpar- 
ents, or  other  person  to  whom  it  has  been 
committed.  Tbe  proof  must  go  further,  and 
show  tbe  unfitness  of  the  pnrent  as  a  whole, 
or  his  Inability  to  meet  and  fulfill  tbe  ulti- 
mate purpose  of  the  law,  to  wit*  to  serve  the 
best  interests  of  the  child.  * 
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[3]  In  the  light  of  these  atiCboritles,  as 
solemn  as  may  be  the  determination,  we  feel 
unwilling  to  approve  the  Judgment  of  the 
trial  court.  It  Is  doubtless  true  that  appel- 
lees would  love  and  care  for  the  children  In 
question  as  best  they  could,  but  they  certain- 
ly are  not  financially  as  able  to  do  so  as  the 
father,  and  there  is  no  testimony  worthy  of 
serious  consideration  which  will  justify  the 
conclusion  that  either  appellant  or  his  pres- 
ent wife  Is  Intellectually  or  morally  an  Im- 
proper person  to  exercise  all  of  these  duties 
which  by  nature  is  placed  on  the  father,  and 
wlflch  by  obligation  and  love  for  the  father, 
as  we  must  asaume,  rests  upon  the  step- 
mother. Or  should  it  later  be  made  to  so  ap- 
pear, the  courts,  in  the  interest  of  the  chil- 
dren, have  yet  the  power  to  commit  their  cus- 
tody to  other  proper  persons.  App^lee  Mrs. 
A.  R.  Bowles  haa  nearly  lived  the  alloted 
period  of  three  score  and  ten  years,  and  haa 
arrived  at  that  age  of  life  when  we  are  apt  to 
be  overindulgent,  particularly  to  our  grand- 
children. The  course  of  life  makes  it  certain 
that  tl^e  allwlae  One  has  committed  to  youth 
the  responribUlty  end  Joy  of  giving  blrOi  to 
and  rearing  children.  It  ia  during  this  pe- 
rlod  of  life  that  it  may  be  well  supposed  that 
they  have  more  of  that  vigor  necessary  to  re- 
strain and  correct  infantile  delinquencies  and 
less  of  that  harmful  Indulgence  that  is  natu- 
ral during  oar  closing  years,  and  it  certainly 
cannot  be  aald  that  the  natural  Instliict 
placed  In  the  breast  of  man  to  love  and  care 
for  bis  children  is  less  than  the  natural  love 
and  instinct  of  the  grandparent  So  that, 
however  worthy  Mrs.  Bowles  may  be,  and 
however  able  during  the  remaining  period  of 
her  life  to  care  for  appellant's  children,  we 
think  they  should  be  committed  to  appellant 
as  his  right,  and  as  being  equally  able  to  serve 
their  best  Interests.  We  think  this  is  par- 
ticularly true  In  that  by  the  Judgment  below 
appellant  was  awarded  the  custody  of  his 
oldest  boy,  and  It  can  but  be  the  desire  of  a 
father's  heart  that  his  children  shall  grow  up 
together  and  love  one  another  as  brothers  and 
sisters,  a  result  for  thefr  sake  also  to  be  de- 
sired, and  not  so  probable  If  they  are  sepa- 
rated. 

Certain  testimony  introduced  suggests  a 
possible  personal  eatrangenient  between  ap- 
pellant on  the  one  side  and  the  grandmother 
of  the  children  on  the  other.  If  such 
estranganent  there  be,  the  children  are  In  no 
manner  resi>onslble  therefor,  and  should  not 
be  visited  with  any  Injurious  consequences 
from  it  It  cannot  be  doubted  that  it  would 
oe  to  the  interest  of  the  children  to  be  allowed 
to  associate  and  visit  with  th^  grandmother 
ana  aunt  upon  reasonaUe  occasions  and  un- 
der reasonable  omditions,  and  that  to  take 
the  children  from  them  and  place  them  in  a 
/home  with  a  stranger  will  be  Inexpressibly 


sad  to  th^  for  a  season,  to  say  the  least.  It 
will  be  equally  grievous  to  appellees,  for  God 
has  likewise  planted  in  their  hearts  a  selt- 
sacrlflclng  love  for  those  children  almost,  if 
not  fnliy,  equal  to  that  of  the  father.  While 
we  have  deemed  it  our  duty  tuder  the  law 
to  decide  this  case  in  favor  of  appellant,  we 
think  it  not  amiss  to  suggest  that  the  love 
and  affection  cherished  by  the  appellees  and 
the  tender  care  they  have  takrai  of  the  chil- 
dren in  their  tender  years  when  appellant  had 
no  place  else  to  put  them  should  appeal 
strongly  to  the  manly  nature  of  a  loving 
father,  and  cause  him  to  forget  any  possible 
offense  by  the  grandmother  which  grew  out 
of  her  jealous  love  for  hU  offsprings.  We 
therefore  venture  to  express  the  hope  that  all 
bitterness  or  111  jFeellng,  if  any,  engendered  !qr 
the  unfortunate  circumstances  of  tills  case, 
may  be  forgottoi  by  all  parties,  to  the  end 
that  the  litOe  chlldrai  may  have  the  pleasure 
and  benefit  of  free  Intercourse  and  aaaoda- 
ton  at  all  propor  times  with  their  grand- 
mother and  other  maternal  relatives. 

We.  conclude  that  the  Judgment  of  the 
court  below  must  be  reversed,  and  here  xen* 
dered  In  ai^»«Uant*8  favor,  awarding  him  the 
custody  of  all  of  hlB  cbildrot.  It  Is  further 
ordned,  however,  that  all  costs  of  Oie  suit, 
both  here  and  below,  be  taxed  agolnat  appel- 
lant 


SHUGART  V.  SHUGART  et  ol.   (No.  703.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
June  18,  1921.   Rehearing  Denied 
'  Jane  2».  1921.) 

1.  Deeds  «a»l28— lotentloa  ef  grantor  prevails. 

In  constmlng  deeds  the  rale  is  that  the  in- 
tention of  the  grantor  will  prevtil,  if  such  in- 
tention Is  manifested  from  the  language  of 
the  deed,  though  there  may  be  words  used 
therein  which,  if  unrestricted,  would  bring  it 
within  the  rule  in  Shelley's  Caae,  and  the  In- 
tention is  that  which  is  manifested  by  the  whole 
instrument 

2.  Daeda  «s»l28— Rale  In  Shelley'a  Oaae  aet 
a  rule  of  coastraotloa  or  Intsatloa. 

The  rule  in  Shelley's  Case  is  a  rule  of  law, 
and  not  a  rule  of  construction  or  intention, 
and  is  founded  on  the  use  of  the  technical 
words  "heirs,"  "heirs  of  his  body,"  or  "bodily 
beirs,"  and  requires  that  such  words  and 
phraseB  be  used  in  a  technical  aense,  and  not 
to  denote  certain  indiriduala. 

3.  Deeds  €=»I28— Rule  In  Shelley's  Case  held 
not  to  apply  to  deed;  "heirs";  "heirs  of 
their  body." 

In  a  deed  providing  that,  "in  caae  either 
or  both  A.  and  L.  should  die  without  heirs  of 
their  body,"  the  land  should  revert  to  and  be 
divided  between  S.  and  his  heirs,  Aeld  that  the 
words  "heirs"  and  "'heirs  of  their  body"  were 
used,  not  in  their  technical  sense,  but  in  the 
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sense  of  "childTen,*'  and  tbat  the  rule  In  Shel- 
te>'B  Case  did  not  apply. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs; 
Heirs  of  the  Body.] 

4.  Deeds  <8=397— Rule  as  to  repusiut  clauses. 

The  rale  that  where  two  clauses  in  a  deed 
are  repugnant  the  first  shall  stand  applies 
where  the  clauses  ore  incapable  of  being  har- 
monized, and  apparent  repugnant  clauses  must, 
if  possible,  be  harmonized  So  as  to  give  effect 
to  both. 

AiQMal  from  IMstrlct  Court,  Milam  Ooiui> 
ty;  John  Watson,  Judge. 

Action  by  N.  B.  Shugart  and  others  against 
H.  L.  Shugart  and  others.  Judgment  for 
platntifCB,  and  defoidant  named  appeals.  Af- 
firmed. 

W.  A.  Morrison,  of  Cameron,  .for  appe- 
lant. 

Henderson,  Kldd  &  Henderson,  of  Camer- 
on, for  appellees. 

O'QUINN,  J.  This  Is  an  action  of  tres- 
pass to  try  title  to  a  tract  of  land  in  Milam 
county,  brought  by  appellees  against  appel- 
lant and  others.  The  following  Is  the  state- 
ment  of  the  nature  and  result  of  the  suit 
taken  from  the  brief  of  appellee: 

"On  the  19th  day  of  July,  18T7,  Stokely  S. 
Shugart  executed  a  deed,  conveying  to  his  wife, 
Nancy,  a  life  estate  in  178  acres  of  land,  with 
remainder  to  their  two  daughters,  Artitia  and 
Louisa  (the  lower  half  to  Artitia  and  the  upper 
half  to  Louisa),  upon  conditional  limitation 
expressed  in  the  following  clauses  contained 
in  the  deed,  to  wit: 

"  'And  in  case  that  either  or  both  Artitia  and 
Louisa  Shugart  should  die  without  heirs  of 
their  body,  the  above  and  within  described  land 
shall  revert  to  and  be  divided  between  L.  C. 
Shugart  and  bis  heirs;  and  if  only  one  shonid 
die  without  heirs,  her  half  shall  be  divided  be- 
tween the  other  and  L.  C.  Shugart's  heirs.' 

"Louisa  survived  her  father,  the  grantor,  and 
the  mother,  Nancy,  the  life  tenant,  and  died  in 
1B16  seised  of  the  upper  half  of  the  land.  No 
children  were  born  to  her,  but  she  left  Bur- 
vlvlnc  her  the  above-named  Artitia,  a  full  sis- 
ter, and  Jj.  O.  (Shugart),  a  half-brother,  be- 
sides other  legal  heirs.  On  Blay  19,  1917,  L. 
C.  (Shugart)  executed  a  deed  purporting  to 
convey  to .  appellant,  his  second  wife  and  the 
Btep-grandmother  of  appellees,  an  undivided 
one-half  interest  in  the  upper  half  of  the  land 
conveyed  to  Louisa  by  the  Stokely  8.  Shugart 
deed  above  referred  to.  Appelleea,  as  the 
children  and  descendants  of  a  deceased  child 
of  L.  0.  (Shugart),  brought  suit  against  appel- 
lant for  an  undivided  one-half  of  said  upper 
half  of  the  land,  making  Mrs.  Artitia  HiU  and 
husband  defendants,  and  asking  for  partition." 

The  case  was  tried  before  the  court  with- 
out a  jury,  who,  after  hearing  the  evidence, 
rendered  Judgment  for  appellees,  granting 
the  relief  prayed  for,  from  which  appellauc 
alone  appeals. 


The  court  mad«  and  filed  bis  findings  of 
fact  and  condntfons  of  law,  as  follows: 

"Findings  of  Fact 
B.  Shugart,  R.  E.  Shugart,  and  B.  L. 
Hudnall,  children,  and  Alvey,  Fred,  Lola  Blay, 
and  Griffin  H.  Dossey,  minors,  gnmdehildren 
of  L.  C.  Shugart.  deceased,  by  tbrir  next  friend, 
N.  B.  Shugart,  brought  this  suft  iB  action  «f 
trespass  to  try  title,  and  for  damages,  against 
M.  L.  Shugart,  Artitia  Hill  and  her  husband, 
W.  B.  HiU,  and  T.  H.  Freeman,  for  title,  pos- 
session, and  rents  for  an  undivided  one-half 
interest  In  a  tract  of  89  acres  of  land  on  the 
Levi  Taylor  league  in  Milam  county.  Freeman 
filed  a  disclaimer  as  to  title,  being  only  a  ten- 
ant The  lOIIs  made  no  appearance,  and  M. 
L.  Shugart  filed  a  general  demurrer  and  general 
denial. 

"PlalntifFs  in  tbeir  petition  allege  that  they 
and  the  defendant  Artitia  Hill  are  the  joint 
owners  of  the  laJid,  and  set  forth  their  respec- 
tive interests.  Defendant  M.  L.  Sbugart. claims 
under  a  deed  to  her  from  U  C.  Shugart.  The 
contest  Is  between  plaintiffs  and  defendant 
HiU  on  the  one  side  and  M.  L.  Shugart  on  the 
other.  M.  Ll  Shugart  is  tbe  secraid  wife  of  L. 
C.  Shugart  deceased,  but  is  not  the  mother 
or  grandmother  of  plaintiffs.  Stok^  S.  Shu- 
gart, father  of  L,  O.  Shugart  is  the  common 
source,  and  the  controversy  arises  over  the 
construction  of  the  following  deed  from  Stoke- 
ly S.  Shugart  to  his  wife.  Nancy,  and  daughters, 
Artitia  and  Louisa,  and  Is  as  follows,  to  wit: 
"The  State  of  Texas,  County  of  Mflam: 

*"Know  an  men  by  this  public  Instrument 
made  and  entered  into  by  and  between  Stokely 
S.  Shugart  of  the  county  of  Milam,  state  ot 
Texas,  of  the  first  part  and  Nancy  Shugart  and 
Artitia  Shugart  and  Louisa  Shugart  of  the 
county  of  Milam  in  the  state  of  Texas,  second 
party,  witnessetb: 

*'  "That  for  and  In  consideration  of  the  nat- 
ural love  and  affection  of  the  party  of  the  first 
part  for  the  party  of  the  second  part  as  hu 
wife  and  children,  and  also  divers  other  good 
causes  and  considerations  to  the  part  of  the  * 
first  part  has  given,  granted,  bargained,  sold 
and  conveyed  and  do  hereby  give,  grant  bar- 
gain, sell  and  release  first  to  his  wife,  Nancy 
Shugart,  duriag  her  natural  life,  she  having  re- 
linquished all  claims  to  title  in  and  of  tne  es- 
tate of  said  Stokely  S.  Shugart  the  following 
described  land  and  premises  lying  and  being 
situated  in  the  count?  of  Milam,  state  of  Texas, 
and  being  a  part  of  the  Levi  Taylor  league  on 
the  Brazos  river,  to  wit  [field  notes  omItteA 
herein]  to  the  beginning,  containing  178% 
acres.  After  the  death  of  said  Nancy  Shugart 
to  Artitia  the  lower  half  of  the  above  survey 
upon  which  the  family  residence  now  stands 
*  *  *  is  hereby  and  herein  deeded  to  said 
Artitia  Shugart  and  her  heirs  after  her,  and 
to  Louisa  Shugart  and  her  heirs  after  her  is 
hereby  and  herein  deeded  the  upper  half  of 
tbe  above-described  land  [89^6  acres]  and  in 
case  that  either  or  both  Artitia  and  Louisa 
Shugart  should  die  without  heirs  of  their  body, 
the  above  and  within  described  land  shaU  re- 
vert to  and  be  divided  between  L.  C.  Shugart 
and  his  heirs,  and  if  only  one  should  die  without 
heirs,  her  half  shall  be  divided  betweeu  the 
other  and  L.  O.  Shugart's  heirs.  •  •  * 
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"To  hare  and  to  h<dd  all  and  ^golar  Che 

premiacB  and  hereditaments  above  mentioned, 
and  hereby  and  herein  granted,  with  the  appar- 
tenances  thereto  belonging  to  tbe  said  party 
of  the  second  part  and  heirs  after  them,  as 
above  directed,  to  the  only  proper  use  and 
ben^  of  the  said  [party]  of  the  second  part 
and  hein  after  them,  as  aboTe  directed,  for- 
ever, and  aaid  party  of  the  first  part  by  this 
act  binds  himself,  his  heirs  and  administrators 
to  warrant  and  forever  defend  all  and  singular 
the  hereinbefore  deB(:ribed  premises  nnto  the 
said  pafty  of  the  second  part  and  their  heirs 
after  them,  as  above  directed,  against  every 
person  or  persons  whomsoever  lawfully  claim- 
ing or  to  claim  the  same  or  any  part  t&ere- 
of.   •  * 

"[The  record  discloses  said  deed  to  have  been 
proper^  signed  and  acknowledged  by  the  fran- 
tor  on  the  19th  day  of  July  A.  D.  1877,  and 
placed  of  record.] 

"The  deed  was  made  a  short  time  prior  to 
the  death  of  Stokely  S.  Shngart,  and  was  filed 
for  record  by  him  on  the  18th  day  of  rebrnary, 
1878.  Nancy  was  the  second  wife  of  Stokely 
S.  Shngart,  and  Artitia  and  Loaisa  were  his 
children  by  her.  By  his  first  wife  Stolcely  S. 
Bhugart  had  five  children,  via.:  L.  C.  Shugart, 
Annie  Lon  Brown,  Tezana  Green,  Dorothy 
Jackson,  and  William  Shugart.  William  died 
before  hla  father,  and  prior  to  the  execution 
of  the  above  deed.  His  wife  also  died  and 
they  left  one  child,  Fred,  who  is  now  living. 
Mrs.  Brown  was  reported  dead,  and  so  were 
her  children.  They  have  not  beeo  heard  from 
for  26  or  30  years.  Texaua  Green  and  Dor- 
othy Jackson  have  not  been  heard  of  in  25 
years.  L.  C.  Shugart  died  the  27th  of  January, 
1918.  He  had  four  children,  N.  B.  Shugart,  B. 
B.  Sfangart  (Hudnall),  B.  L.  Sbngart,  and  one 
diild,  Alice  Shugart,  mother  of  the  minors, 
Barvey,  Fred,  Lola  May,  and  Griffin  Dosaey. 
Alice  was  the  only  one  of  L.  O.  Shugart'a  chil- 
dren that  died  and  left  children.  It  was  agreed 
by  counsel  for  plaintiffs  and  defendants  that 
the  minor  plaintiffs  have  no  guardian. 

"Stokely  S.  Sbngart,  died  in  possession  of 
the  land  in  ooiitrov«ray»  and  his  wife,  Nancy, 
and  daughtera,  Artitia  and  lioulsa,  occupied  the 
land  after  his  death.  After  the  death  of 
Stokely  S.  Shugart,  bis  wife  married  a  man 
by  the  name  of  Oglesman.  She  died  about  24 
years  ago.  After  her  death,  Artitia  and 
Louisa  took  their  respective  tracts  of  land. 
Artitia  is  living,  a  party  defendant,  and  has 
four  children.  LoniBa  married  James  .Simms. 
He  lived  only  about  8  years  after  their  mar- 
riage, and  she  remained  a  widow  and  died  with- 
out having  child  or  children  and  nevet  had 
any  ehndren.  She  had  possession  of  her  tract 
of  land  up  until  ber  death,  about  5  years  ago, 
vhicb  was  before  the  execution  of  the  deed  by 
I/.  C.  Shugart  to  M.  L.  Shugart 

"In  1917,  L.  C  Shugart  made  and  delivered 
the  following  deed  to  hie  wife,  M.  L.  Shu- 
gart, defendant,  which  was  filed  for  record 
2l8t  day  of  May,  1917,  ia  count?  clerk's  office. 
Milam  county,  to  wit: 

"  The  State  of  Texas,  County  of  I/imestone: 

"  'Know  all  men  by  these  presents,  that  I, 
li.  C.  Shugart,  of  the  county  of  Ijimeatooe,  state 
of  Texas,  for  and  in  consideration  of  the  love 
and  affection  I  have  for  my  wife,  Mrs.  M.  h. 

23SS.W.-20 


Shugart,  and  for  other  good  and  valuable  con- 
siderations, have  granted,  given  and  conveyed 

and  by  these  presents  do  grant,  give  and  con- 
vey unto  the  said  Mrs.  M.  L.  Shugart,  of  Lime- 
stone county,  Texas,  all  that  said  lot  or  parcel 
of  land  described  as  follows:  My  undivided 
one-half  interest  in  and  to  89  acres  of  land,  a 
part  of  the  Levi  Taylor  grant  aitnated  In  the 
county  of  Mtlam,  state  of  Texas,  the  aaid  89 
acres  being  described  by  metes  and  bounds  in 
a  deed  from  Stokely  S.  Shugart  to  Nancy  Shu- 
gart, Artitia  Shugart  and  Louisa  Shugart  of 
date  July  18,  1877.  •  •  •  The  land  hereby 
conveyed  being  the  same  undivided  interest  in 
said  89  acres  of  land  which  I  inherited  from 
my  deceased  aister,  Louisa  Shugart  •  •  • ' 

"Oonduslons  of  Law. 

"I  conclude  that  the  deed  from  Stokely  S. 
Shugart  to  his  wife,  Nancy,  and  his  danghtera, 
Artitia  and  Louisa  Shugart,  conveyed  a  life 
estate  to  Nancy  and  an  estate  In  fee  alinpla, 
upon  conditional  limitation  to  tiie  doughtara, 
Artitia  and  Ix>uisa.  The  words  'heirs'  and 
the  words  'heln  of  their  body*  in  the  deed, 
are  therein  used  in  a  restricted  and  nontechni- 
cal sense,  and  mean  children. 

"Louisa  having  died  without  child  or  children, 
her  tract  passed  in  fee  simple,  one-half  to  Ar- 
titia Hin  and  the  other  half  to  the  plaintiffs, 
diildren  and  grandchildren  of  U  O.  Shugart." 

The  construction  of  the  deed  executed  by 
Stokely  S,  Shugart,  above  set  forth,  Is  the 
only  question  In  the  caa^  appelUtut  contend- 
ing that  same  falls  within  the  mle  of  Shel- 
ley's Case,  and  appellees  Insisting  that  Shel- 
ley's rule  does  not  apply.  As  we  understand 
appellant's  contentions,  they  are:  (1)  That 
Louisa  took  her  half  of  paid  land  (89  acres), 
In  fee  simple,  without  limitation,  and  that 
upon  ber  death,  L.  C.  Shugart  ^appellant's 
grantor)  inherited  a  portion  of  her  half;  and 
(2)  that  if  that  is  not  the  correct  theory,  then 
the  entire  estate  of  both  Artitia  and  Louisa, 
under  the  first  limiting  clause  in  the  deed, 
descended  to  L.  C.  Sbngart  and  Ms  heirs,  and 
that  under  tbe  rule  In  Shelley's  Case,  L.  0. 
Shugart  was  oitltled,  ^ther  to  tbe  entire 
178  acres.  Or  an  undivided  balf  of  same,' 
nnder  the  theory  that  appellees  took  half. 

[1]  In  construing  deeds,  the  rule  Is  that 
the  IntMtlon  of  the  grantor  will  prevail,  if 
such  intention  Is  manifest  from  the  language 
of  the  deed,  though  there  may  be  words  used 
ther^n  which,  If  unrestricted,  would  bring 
it  within  the  rule  in  Sbelle/s  Case.  In  con- 
struing tbe  Instrument,  all  of  its  provisions 
should  be  looked  to  for  tbe  purpose  of  as- 
certainiug  what  the  real  Intention  of  tbe 
grantor  was,  and  if  this  can  be  ascertained 
from  the  language  of  the  Instrument,  then 
any  particular  paragraph  of  the  deed,  which 
considered  alone  would  indicate  a  contrary 
intent,  must  yield  to  the  intention  manifested 
by  the  whole  instrument.  McMurry  v.  Stan- 
ley, 69  Tex.  227,  6  S.  W.  412;  Hopkins  v. 
Hopkins,  108  Tex.  16, 122  S.  W.  16;  West  t. 
Glisson,  184  S.  W.  1942. 
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[2]  Tbe  rale  In  SbeUey's  Case  is  a  rale  of 
law  and  not  a  rule  of  construction  or  inten- 
tion, and  is  founded  on  the  use  of  tbe  tech- 
nical words  "heirs,"  "heirs  of  his  body,"  or 
"bodily  heirs."  The  words  "heirs,"  "heirs 
of  Ills  body,"  and  "bodily  beir^'  must  be  used 
in  a  technical  sense,  and  not  to  denote  cer- 
tain Individuals.  If  the  instrument  indicates 
that  the  words  were  used  in  the  latter  sense, 
the  rule  does  not  apply.  Simonton  t.  White, 
83  Tex.  60,  58  S.  W.  339,  77  Am.  St.  Rep.  $24. 
The  manifest  intention  of  the  grantor  will 
control  the  rule  In  Sheilas  Case,  If  In  con- 
flict with  It 

[3]  If  it  appear  from  the  Instrament  that 
the  words  "heirs"  and  "heirs  of  their  body" 
are  osed  to  designate  the  cblldr^  of  the 
grantees,  elfect  should  be  given  to  that  in- 
tention. To  us  the  Intention  of  the  grantor 
is  apparent,  and  to  apply  the  rule  in  Shelley's 
Case  would  defeat  the  purpose  and  Intoit  of 
the  grantor,  and  rrader  the  instrament  in- 
congraouB  and  contradictory  In  all  its  parts, 
while  tbe  enforcement  of  the  intention  of  the 
grantor  will  harmonize  its  every  provldon. 
We  think  that  the  grantor  clearly  osed  the 
words  "heirs"  and  "heirs  of  their  body,"  not 
in  their  technical  sense,  but  in  tbe  sense  of 
"children."  This  is  plainly  manifest  in  the 
first  clause,  where  he  provides,  *1n  case  ei- 
ther or  both  Artltia  and  Louisa  should  die 
without  heirs  of  their  body,"  the  land  should 
revert  to  and  be  divided  brtflreen  I*.  O.  Shug- 
gart  and  his  heirs.  The  word  "either"  must 
have  been  inadvertently  used,  the  Intent,  as 
we  construe  it,  being  that  If  both  died  with- 
out heirs  of  their  bodies  the  land  lAiould  be 
divided  between  L.  C.  Shugart  and  his  hdrs. 
To  apply  tbe  tedinlcal  use  of  tbe  words 
"heirs"  in  that  clause  would  make  It  impos- 
sible of  consummation,  as  the  lands  could 
not  be  divided  between  L.  C.  Shugart  and 
bis  heirs,  for  if  he  were  living  he  could 
have  no  heirs.  The  grantor  evidently  means, 
in  the  event  named,  that  the  land  should  be 
divided  between  L.  O.  Shugart  and  his  chil- 
dren. To  apply  the  rule  In  Shelley's  Case 
and  give  tbe  technical  meaning  to  tbe  word 
"heirs"  as  It  is  used  In  each  of  tbe  clauses 
tn  the  deed  would  render  the  provisions 
thereof  impossible  of  executiou  and  absurd, 
and  both  clauses  must  fall,  because  no  effect 
could  be  given  to  either,  and  the  obvious  In- 
tention of  the  grantor  ignored.  But  If  the 
word  "heirs"  be  construed  to  mean  "chil- 
dren," then  effect  can  be  given  to  each  of 
said  clauses,  and  the  manifest  Intention  of 
the  grantor  carried  out. 

[4]  In  the  first  limiting  clause,  It  is  pro- 
vided: 

"In  case  that  either  or  boUi  Artltia  and 
lAuisa  Shugart  should  die  withoat  heirs  of 
their  body  *  •  *  the  land  shall  revert  to 
and  be  divided  between  L.  C.  Shugart  and  bis 
heirs." 


In  tbe  second  dause^  It  sajn: 

"if  only  one  should  die  without  heirs,  her 
half  shall  be  divided .  between  the  other  and 
L.  C.  Shugart's  heirs." 

Tbe  use  of  the  word  "elthor"  In  tbe  first 
clause  renders  tbe  two  clauses  apparently  in- 
consistent. The  use  of  the  words  "either  or" 
In  the  first  clause  evidendy  was  Inadvertrat 
or  a  clerical  error,  for  when  considered  to- 
gether, the  two  clauses  manifest  the  Int^- 
tiou  of  the  grantor  to  provide  that  in  case 
both  Artltia  and  Louisa  should  die  without 
children,  the  land  should  be  divided  between 
his  sou  L.  C.  Shugart,  and  L.  C.  Shugart's 
children;  but  if  only  one  should  die  without  • 
children,  then  her  land  should  be  divided 
between  the  other  (meaning  the  other  one  of 
the  sisters,  Artltia)  and  L.  C.  Shugart's  chil- 
dren. But  appellant  contends  that  where 
two  clauses  are  repognant  tbe  first  shall 
stand.  This  rule  applies  where  there  are 
repugnant  clauses,  and  they  are  Incapable 
of  being  harmonized.  The  rale  is  equally 
well  established  that  where  there  are  ap- 
parently repugnant  clauses  In  an  instrument, 
they  must,  if  possible,  be  harmonized,  so  as 
to  give  effect  to  both.  Martin  v.  Rutherford 
et  al.,  153  S.  W.  158;  Cartwright  v.  Trae- 
blood,  90  Tex.  587,  538,  39  S.  W.  930;  13  Cyc. 
619.  Louisa  did  die  without  heirs  of  ber 
body,  and  to  give  effect  to  the  words  "either 
or"  as  used  In  the  first  clause  would  termi* 
nate  Artltia's  estate  in  the  laud,  and  thus  de- 
feat the  plainly  expressed  intention  of  the 
grantor  as  to  what  should  be  done  with  the 
land  in  case  only  one  of  tbe  dau^ters  should 
die  williont  chlidreai,  as  expressed  In  the 
second  dause,  and  would  render  tbe  two 
clauses  so  lepocpiant  as  that  one  or  tbe  other 
must  falL  It  is  hardly  conceivable  that  the 
grantor  Intended  tbat  the  death  of  Louisa, 
witboat  b^rs  of  her  body,  should  defeat  tho 
estate  conveyed  to  her  sister,  Artltia,  and 
the  provision  in  the  second  clause  plainly 
shows  tbat  such  was  not  bis  Intention.  Elim- 
inating the  words  "either  or"  as  being  used 
inadvertently,  tbe  two  clauses  harmonize  per- 
fectly with  each  other,  and  with  tbe  plain 
intent  of  the  grantor,  as  Is  manifest  from  tbe 
reading  of  the  whole  instrument  Cart- 
wright  T.  Traeblood,  90  Tex.  537,  538,  39  S. 
W.  930;  13  Cyc.  619.  We  believe  tbat  tbe 
rule  In  Shelley's  Case  has  no  application  to 
this  case,  for  from  a  consldn-atlon  of  the 
whole  Instrament,  together  with  the  situa- 
tion and  relation  of  tbe  parties,  it  is  man- 
ifest that  tbe  words  "heirs"  and  "heirs  of 
their  body"  were  used  by  tbe  grantor  In  the 
sense  of  "children,"  and,  that  being  trae, 
appellant's  contention  must  fall.  Hunting 
et  al.  v.  Jones,  215  S.  W.  950;  Hopkins  v. 
Hopkins,  103  Tex.  15.  122  S.  W.  16;  Mc- 
Mahou  T.  McMahon,  198  S.  W.  S55;  Simon- 
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ton  V.  Wblte,  93  Tex.  SO,  63  S.  W.  839.  77 
Am.  St  Rep.  824;  21  C;c.  43a 
Tbft  judgment  is  affirmed. 


WALKER  et  al.  v.  HALEY.   (No.  497.) 

(Court  of  Giva  Appeals  of  Texas.  El  Paso. 
Jnoe  14,  1921.) 

PbUI«  laail*  «s»r75(7)— Taklag  loata  fren 
•tata  held  aot  to  estop  pataataa  froa  olaln- 
lag  laad  andar  bit  pataaL 

Where  patentee  of  land  from  atate  bad  the 
boimdaries  aa  redted  In  the  patent  marked  on 
the  ground  and  went  into  poBsession,  and  there* 
after  resnrrey  by  the  state  developed  a  vacant 
strip  nrhich  was  included  in  his  original  bounda- 
ries, conduct  of  patentee  in  leasing  from  the 
state  such  racant  strip,  and  haTing  it  sur- 
veyed for  possible  purchase,  and  transferring 
Us  lease  to  another,  did  not  estop  him  from 
claiming  the  land  aa  Indnded  In  his  patent  as 
against  one  wiUi  full  Imowledge  of  thu  facts, 
claiming  titie  tErough  pnrdiaaer  from  state  as 
an  addition  to  the  home  tract,  after  apidication 
by  transferee  of  lease  as  adrliCion  to  hit  home 
tract  was  forfdted  to  the  state. 

Appeal  from  District  Court,  Brewster 
Connty;  W.  C.  Douglas,  Judge. 

Trespass  to  try  title  by  L.  Haley  against 
3.  W.  Walker;  J.  C.  Bird,  transferee  of 
Walker,  being  made  a  party.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

See,  alao,  110  Tex.  60,  214  S.  W.  296. 

I.  D.  If artto,  of  Sen  Antonio,  for  appel- 
lants. 

Geo.  H.  TbDzmond,  of  Del  BlOr  W.  B.  Tea- 
garden,  of  San  Antonio,  W.  Van  Sickle,  of 
Alpine,  and  Obaa.  Rogan,  of  Austin,  for  ap- 
pellee^ 

Oi^lon. 

WALTHALL,  J.  Ttkia  is  an  action  In  tres- 
pass to  try  title  to  about  30  acres  of  land 
in  what  is  known  as  the  L.  Haley  block  of 
land,  in  Brewster  county.  The  suit  was  orig- 
inally brought  by  appellee,  Lawrence  Haley, 
against  J.  W.  Walker.  Pending  the  litiga- 
tion and  with  knowledge  of  the  suit  appel- 
lant J.  C.  Bird  boufi^t  the  land  in  controver- 
sy from  Walker,  and  by  amended  pleading 
was  made  a  party  In  the  suit  and  filed  an- 
swer. Appellants*  answers  consisted  of  a 
general  demurrer  and  pleas  of  not  guilty. 
The  defense  asserted  by  appellants  is  estop- 
pd.  The  case  was  tried  with  a  Jury.,  and, 
at  the  conclusion  of  the  evidence,  the  court 
instructed  a  verdict  for  appellee,  Haley. 

At  a  former  hearing  this  court  refused  to 
consider  appellants'  assignments  of  error 
touching  the  peremptory  instruction  for  the 
reason  that  appellants,  defendants  below, 
presented  no  objection  to  the  charge,  being 
then  of  the  opinion  that  the  objection  was 
waived  under  Acts  of  1913,  c.  60,  and  made 


no  findings  of  fact  The  Supreme  Court 
granted  a  writ  of  error  on  the  ground  of 
conflict  between  the  decisions  of  the  Courts 
of  Civil  Appeals  uptm  the  question,  and  re- 
versed and  remanded  the  case  for  a  condd- 
eration  of  the  assignments  of  error.  Walkw 
V.  Haley.  UO  Tex.  BO,  214  S.  W.  205. 

Findli^  of  Fact 

L  On  July  17,  1884,  Haley  boos^t  160 
acres  of  land  from  the  atate,  being  the  N.  B. 
QoartOT  of  Becti<Hi  No.  4,  UodE  Na  13,  G.. 
H,  A  S.  A.  Ry.  Co.  Borr^  in  Brewster  coun- 
ty, obtaining  a_*pa^t  therefw  front  i^ 
state ;  the  Add  notes  in  the  patent  further 
describing  tiie  land  aa  follows:  Beginning 
at  a  rock  monnd  for  the  northeast  comer 
of  said  aurvey  No.  4,  and  the  northwest  cor- 
ner of  survey  No.  6,  block  13,  and  the  souUi- 
west  coxaer  of  surr^  Na  23,  block  W.  J.  G.  • 
8,  from  wUdi  a  cedar  brara  S.  22*  W.  42 
varaa;  thence  south  060  varaa  to  a  rock 
mound  In  the  west  line  of  survey  No.  6.  block 
No.  13;  thence  960  varas  to  a  rock  mound; 
thence  north  950  varas  to  a  rock  mound  In 
the  south  line  of  survey  No.  S2,  block  W. 
J.  G.  S;  thence  east  960  varaa  to  the  place 
of  beginning. 

2.  Patent  Na  460,  vol.  27,  waa  Issued  to 
Lawrence  Haley  by  the  state  to  survey  22, 
block  W.  3.  6.  8,  T^aa  Central  Hallway 
Company,  dated  January  13,  1904;  the  field 
notes  further  dracribing  the  survey  aa  fol- 
lows :  Be^unlng  at  the  S.  E.  comer  at  sur- 
vey No.  21,  made  by  virtue  of  certificate  No. 
779,  Issued  to  Texas  Central  Railway  Com- 
pany, and  N.  B.  corner  of  survey  No.  23,  S. 
W.  comer  24;  thence  west  1,000  varaa  to 
rock  mound;  thence  aoutt^  1,900  varas  to 
rock  mound  on  south  side  of  hUl,  from  which 
a  cedar  S  feet  in  diameter  bears  S.,  85^"  W. 
164  varas;  thence  east  and  crossing  Calamity 
creek  at  1,110  varas  and  1,900  varas  to 
rock  mound  from  which  a  cedar  bears  S.  22' 
W.  42  varas,  the  N.  E.  corner  of  survey  No. 
4,  block  No.  13,  surv^  for  the  G.,  H.  &  S.  A, 
Ry.  Co.;  thmce  north  1,900  varas  to  begin- 
ning. 

3.  Patent  No.  42,  vol.  72,  of  survey  23, 
block  W.  J.  G.  8,  was  Issued  to  Lawrence 
Haley,  of  date  September  14,  1882,  duly  re- 
corded. We  need  not  give  the  field  notes  of 
this  survey. 

4.  There  is  found  in  the  record  field  notes 
to  surreys  numbers  1,  2,  3,  4,  and  6,  in  block 
13,  G.,  H.  &  S.  A.  Ry.  Co.  We  think  we  need 
not  give  the  field  notes  to  these  surveys. 
These  surveys  were  made  in  September,  1875. 

5.  Wiien  Haley  bought  quarter  section  No. 
4  (a  part  of  which  is  Involved  in  this  con- 
troversy), he  had  It  surveyed  and  the  lines 
and  corners  marked  out  and  established  on 
the  ground.  He  identified,  in  bis  testimony, 
the  rock  mound  fixed  for  the  N.  B.  corner  at 
the  time  the  survey  was  made,  also  the  cedar 
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tree,  one  of  the  bearing  trees  called  for  In 
the  patent  The  cedar  tree  was  still  there 
at  the  time  of  the  trial.  Haley  also  owns 
sections  22  and  23,  block  W.  J.  G.  8.  For 
many  years  Haley  had  been  in  actual  pos- 
session by  enclosure  of  the  N.  E,  ^  of  surrey 
4,  blodc  13,  and  surveys  22  and  23,  above  de- 
scribed, until  the  occurrence  of  the  clrcam- 
stances  hereafter  stated.  Sections  22  and 
23,  In  block  W.  J.  O.  8.  tie  on,  by  common 
lines  and  comers,  to  sections  4  and  H,  In 
Uock  13,  O.,  H.  &  S.  A.  Ry.  Go.  surrey. 

'6.  In  1889  the  commlsslmier  of  the  gen- 
eral land  office  sent  Surveyor  Anunerman  to 
Brewster  county  to  make  a  snrrey  or  re- 
surr^  of  block  No.  13.  Ammennan  made 
the  surrey  of  said  block.  His  surrey  made 
a  racant  strip  of  from  160  to  200  raras  be- 
tween blocks  W.  J.  G.  8,  and  13  G.,  H.  &  S. 
A.  Ry.  Co.  surveys  at  section  4,  in  block  13, 
establishing  different  lines  for  block  13,  and 
necessarily  a  different  north  boundary  line 
for  Haley's  quarter  section  No.  4,  in  block  13. 

7.  In  1900  Haley  leased  from  the  state  the 
vacant  strip  between  blocks  W.  3.  Q.  8  and 
13,  for  a  period  of  10  yeara. 

8.  In  1905  Haley  made  application  to  W. 
M.  Harmon,  county  surveyor  of  Brewster 
county,  for  a  survey  of  a  portion  of  the  va- 
cant strip,  beginning  at  the  northwest  cor- 
ner of  survey  No.  1,  in  block  13,  thence  east 
with  the  north  line  of  surveys  1,  2,  3,  4,  5,  6, 
7,  and  8,  to  the  northeast  comer  of  No.  8, 
block  13,  and  thence  south,  west,  and  north 
to  the  place  of  beginning,  meandering  and 
embracing  the  said  vacant  strip,  and  stating 
Id  his  application  for  the  survey  that  he  de- 
sired said  land  surveyed  with  the  intention 
of  buying  it.  Harmon  made  the  surv^  as 
applied  for  and  describe  the  land  embraced 
therein  tfy  metes  and  bounds.  Haley  did 
not  buy  the  vacant  land  from  the  state. 

9.  On  the  1st  day  of  May,  1907,  Haley  as- 
signed end  transferred  to  Arthur  Thomas 
all  of  his  right,  title,  and  Interest  In  and  to 
the  lease  No.  31595. 

10.  On  May  31,  1907,  Arthur  .Thomas  ap- 
plied tp  purchase  the  land  embraced  in  the 
lease  from  Haley  as  additional  to  his  home 
section.  On  the  Thomas  application  to  pur- 
chase the  land  commissioner  indorsed  there- 
on on  October  7, 1907,  the  land  forfeited  for 
failure  to  reside  thereon  and  for  collusion 
in  Uie  purchase. 

U.  On  the  10th  day  of  March,  1911.  James 
W.  Walker  duly  applied  to  hny  the  block 
wbraclng  the  racant  strip,  Including  the 
land  in  controversy,  aa  additional  land  to 
bis  home  tract  The  land  was  sold  to  Walk- 
er (m  the  14th  day  of  March,  1911.  On  the 
26th  day  of  Angnat,  1914,  Walker  filed  with 
the  land  commissioner  proof  of  three  con- 
secutive years  of  resldenoe  and  occupancy 
on  the  land. 


[  12.  A  lawsuit  ensued  between  Arthur 
Thomas  and  J.  W.  Walker  for  the  title  and 
possession  of  that  portion  of  the  Haley  block, 
which  had  been  awarded  to  Thomas.  Hie 
suit  resulted  in  a  judgment  In  favor  of  Walk- 
'  er,  about  the  year  1912. 
j  13.  During  the  time  Haley  had  the  vacant 
!  strip  under  lease  he  paid  rent  to  the  state 
on  the  land.  He  paid  rent  on  400  acres— 
the  acreage  at  that  time  thought  to  be  all 
the  land  in  the  vacant  strip;  but  Haley 
I  claimed  in  his  testimony  that  he  did  not  pay 
'  rent  on  the  vacant  land  on  the  strip  involred 
in  this  controversy ;  the  vacant  strip  em- 
braced in  his  lease  included  the  land  in  con- 
troversy, and  the  record  does  not  show  that 
in  leasing  or  in  paying  rent  he  excluded  the 
land  in  controversy.  We  Bnd  that  the  land 
In  controversy  was  contained  In  his  lease 
and  that  he  paid  rent  to  the  state  on  the 
land  in  controversy.  Haley  lias  for  more 
than  20  years  owned  the  quarter  section  No. 
4,  in  block  IS,  and  has  been  in  possession 
and  paid  all  taxes  due  on  the  quarter  sec- 
tion as'  located, 
j  14.  Appellant  Bird  had  lived  in  the  im- 
I  mediate  neighborhood  of  the  land  In  contro- 
I  versy  tor  some  25  years,  and  before  buying 
;  of  Walker  had  knowledge  of  all  the  matwlal 
facts  entering  Into  this  controversy.  Bird 
was  living  about  a  mile  from  Haley's  quarter 
section  4,  when  the  L.  Haley  block  (as  the  ra- 
cant strip  was  deirignated)  was  surveyed  for 
Haley.  Be  was  with  Ammerman  when  Uie 
vacant  strip  was  sorr^ed,  and  had  read 
the  Ammmnan  field  notes  of  block  18  after 
the  surrey  wu  completed,  He  Is  a  practical 
surveyor,  and  made  one  of  the  plats  used  in 
tiie  evidence.  Assuming  that  the  northeast' 
comer  cf  Haley  section  4  Is  a  common  cor^ 
ner  with  section  23,  block  W.  3.  G.  8,  and 
beginning  there  to  survey  the  northeast 
quarter  of  section  4*  there  would  be  no  va- 
cancy between  section  23  or  section  22  (same 
tlottk}  and  the  said  northeast  quarter  of  sec- 
tion 4. 

15.  The  original  maps  from  the  general 
land  office  were  sent  up  with  the  record,  and 
we  adi^t  than  and  make  them  parts  of  oar 
findings. 

After  hearing  the  evidence  the  trial  court 
instructed  a  verdict  tor  appellee,  Haley,  and 
<m  the  rerdlct  so  returned  Jud^ent  was  ren- 
dered for  appellee. 

Appellants  present  four  assignments  ct 
error.  They  present  practically  but  one 
question,  and  some  of  the  assignments  and 
propositions  are  but  r^ietitlons  of  otbera, 
only  stressing  a  dUterent  or  additional  fact ; 
but  we  will  state  the  substance  of  each. 

The  first  assignment  Is  directed  to  the  glr- 
Ing  of  the  peremptory  Instruction,  on  the 
gronnd  that  the  testimony  shows  that  Haley 
Is  estopped  from  claiming  under  his  patent 
any  portion  of  the  land  in  controvert  lying 
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wltblD  tbe  Unes  of  the  L.  Haley  block  (tbat 
Is,  tbe  vacant  strip).  It  Is  claimed,  Trnder 
this  assigiiment  tbat  Hal^,  with  full  knowl- 
edge of  hl8  rights,  baring  recognized  the  title 
of  the  state  to  tbe  land  In  controversy  by 
accepting  a  lease  from  the  state,  and  baring 
held  said  land  under  said  lease.  Is  estopped 
from  denying  the  title  of  tbe  state  under  any 
title  Bognired  by  him  anterior  to  the  date  of 
tbe  patent ;  that  with  knowledge  of  the  facts 
commenced  with  tbe  racant  strip  of  land, 
and  having  made  aivliotion  tm  a  surrey  of 
the  land  as  vacant  public  school  land,  and 
thus  realised  tba  title  of  the  state.  Hal^ 
is  estopped  from  setting  ap  title  In  <a>POSl- 
tlon  to  appellants,  subsequent  vendees  ot  the 
state,  holding  title  in  privity  with  the  title 
of  the  state;  tbat  under  tbe  evidence  sub- 
mitted It  was  a  material  issue  fact  for 
the  Jury  as  to  the  effect  of  Haley's  acquies- 
cence in  the  title  of  tl)e  state. 

l^ra*  tbe  second  assignment  it  is  claimed 
the  giving  oi  tbe  pwemptery  cSiarge  was  er- 
ror, because  tbe  testimony  flhows  an  express 
contract  between  Haley  and  the  state,  by 
which  the  Unes  of  the  Ij.  Hal^  bloA  (tbe 
vacant  strip)  were  located  on  the  ground, 
leaving  the  quarter  section  of  land  sued  for 
south  of  the  recant  strip.  It  Is  the  conten- 
tion under  the  second  assignment  tbat,  Ha- 
ley having  bad  the  vacant  atrip  surveyed 
and  blocked  as  public  domain  (school  land), 
and  bavlng  fixed  tbe  lines  on  the  ground  by 
the  survey  and  his  surrey  4  south  of  the  va- 
cant strip,  he  thereby  made  an  agreement 
with  tbe  state  tbat  all  tbe  land  In  the  va- 
cant strip  belonged  to  the  state;  that  If 

.  Haley  at  one  time  claimed  his  quarter  sec- 
tion 4  was  tied  onto  blod£  W.  J.  O.  8,  and 
had  actually  located  his  line  so  as  to  connect 
the  two  blocks  (W.  J.  O.  8  and  18)  when  the 
state  surveyor  located  section  4  to  the  south, 
It  then  became  a  disputed  boundai?  question, 
and  having  acquiesced  in  the  last  survey  Ha< 
ley  is  estopped  from  now  claiming  the  land 
as  he  had  formerly  claimed  It 

By  the  third  asslgnmenf,  and  the  proposi- 
tions thereunder.  It  Is  appellants'  contention 
that  the  pwemptory  charge  Is  error  because 
the  testimony  offered  raised  the  question  of 
long  acquiescence  Haley  In  tbe  survey 
locating  tbe  north  boundary  line  of  section 
4,  In  block  13;  that  by  reason  of  such  ac- 
quiescence, and  the  recognition  by  the  land 
office  of  the  line  as  located,  it  was  a  ques- 
tion for  the  jury  as  to  whether  Haley  was 

'estoppf^  from  claiming  the  land  in  tbe  va- 
cant strip. 

By  tbe  fourth  assignment  it  Is  the  con- 
tention of  appellants  tbat  the  peremptory 
diarge  is  error  because  the  testimony  offer^ 
ed  shows  that  Haley  had  attorned  to  the 
state,  and  had  so  recognized  the  title  of  the 
state  to  the  vacant  strip  as  to  cut  him  off 
from  setting  up  a  title  acquired  anterior  to 


in  privity  with  tiie  title  owned  by  tbe  state. 

Appellee's  counter  pn^wsltlon  Is  snbrnlt- 
ted  to  the  four  asBignments  as  a  whole,  and 
Is  to  tbe  effect  that  the  charge  complained 
of  was  not  error,  because  It  waa  undlqnitad 
tbat  Hal^  was  the  owner  oC  tbe  land  in 
cotttroveray  by  patent  from  the  state,  and 
had  been  tbe  owner  from  1684;  tiiat  tiVVeir 
lants  aou^t  to  defeat  Haley's  title  by  eatop- 
p^  In  pals  by  reaaou  of  tlia  above  dealings 
with  the  land  in  controversy  between  Haley 
and  the  state,  but  failed  to  diow  tbat  thegr 
knew  of  said  acta  and  conduct,  or  tiiat  tbay 
were  mlded  tberrty  and  induced  to  take  a 
position  to  tb^  detriment,  or  that  they  lost 
or  would  lose  anything  because  of  tbe  mat- 
ters complained  of ;  that  aroeUants  had  ftUl- 
ed,  as  a  matter  of  law,  to  eeMMOi  the  only 
claim  asserted,  tikat  la,  that  Elaley  shonld 
not  now  be  beard  to  claim  tbe  land  In  eontiro- 
versy  beeauaa  of  the  above  conduct  on  his 
part  indicating  tliat  at  that  time  be  was  not 
claiming  it 

Tbe  ^uesttcm  is  presented:  Are  tbe  facts 
In  the  case  sofil<dent,  prima  to  talce 

tbe  caae  to  the  Jury  on  the  Issue  of  estoppel 
In  pals?  We  have  conduded  that  they  a^e 
not 

At  the  time  tbe  state  made  the  survey  lo- 
cating bloac  IS,  and  at  all  times  previous  to 
the  time  of  that  survey,  tbe  state  owned  seo- 
tiott  No.  4.  in  block  IS,  as  It  did  sectioaB  22 
and  23.  In  block  W.  J.  O.  a  and  also' any  va- 
cant strip  of  land  lying  between  tbe  two  said 
blocks  of  land.  It  is  unquestioned  that  the 
state,  while  owning  the  lands  embraced  In 
the  said  two  blocfes,  and  while  owning  tbe 
vacant  strip  of  hutd  between  tbe  two  blocka, 
by  its  patent  granted  to  Haley  section  4,  In 
blwA  IS,  and  by  its  surv^  and  calls  in  the 
fl^d  notes  and  patent  oonnected  and  tied 
section  4,  block  13,  onto  block  W.  J.  O.  8, 
thus  locating  on  the  ground  the  portion  of 
its  land  the  state  Intended  to  grant  and  did 
grant  to  Haley,  and  Haley  went  Into  actual 
possession  of  the  land  thus  located,  pointed 
out,  and  granted  to  him. 

These  facts  are  unquestioned.  Thereafter 
tbe  Mate  by  another  survey  discovered  a  va* 
cant  strip  of  land  lying  in  between  the  two 
said  blocks  of  land,  which  separate  the  said 
two  blocks  by  a  distance  of  some  200  varas, 
and  It  Is  this  vacant  strip'  which  forms  the 
subject  of  this  controversy. 

Appellants  refer  us  to  Floyd  v.  Rice,  28 
Tel.  344;  Lagow  v.  Glover,  77  Tex.  448,  14 
S,  W.  141;  Koenlnghelm  v.  Sherwood,  79 
Tex.  508,  16  S.  W.  23,  and  other  cases,  hold- 
ing tbat  on  a  question  of  the  true  locality 
of  a  common  boundary  the  acquiescence  of 
the  parties  in,  or  their  recf^nltlon  of,  a  par- 
ticular line,  is  evidence  which  should  have 
wels^t  in  determining  their  boundary,  af- 
fording,  as  It  does,  a  presumption  that  the 
line  so  recognized  to  tbe  correct  line,  and 


bis  attornment;  the  appellants  title  being  j  tbat  such  prestm^tUon  la  strengthened  by 
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the  lapse  of  time.  Bat  the  case  at  bar,  as 
we  view  It,  Is  not  a  boundary  case.  In  a 
boundary  case  the  ^ort  Is  to  find  the  foot- 
steps of  the  sarveyor  In  making  the  location 
of  the  land.  Here  there  Is  no  controversy 
as  to  the  location  on  the  ground  of  the  quar- 
ter section  4,  block  IS.  There  is  no  ques- 
tion of  the  location  on  the  ground  of  the  com- 
mon comers  of  other  lands  to  which  It  Is 
tied.  The  cases  to  ^Idi  we  an  referred  are 
not  in  point. 

The  estoppel  asserted  by  the  appellants  is, 
evidently,  equitable  estoppel,  that  Is,  the  ef- 
fect of  the  voluntary  conduct  of  Haley, 
which,  It  is  claimed,  precludes  him,  both  in 
law  and  equity,  from  asscrtlag  his  Utle  from 
the  state  to  the  land  in  oontroversy  against 
appellants.  But,  as  said  by  Judge  Simp- 
kins  In  Slmpkins  on  Equity  (2d  Ed.)  p.  609, 
and  the  cases  referred  to:  Equitable  es- 
tt^pel  has  rules  to  regulate  and  determine 
rights  arising  out  of  the  conduct  of  men,  and 
the  various  Interests  which  spring  from  their 
dealing  with  each  other.  To  estop  Haley 
from  asserting  his  title  to  the  land  In  contro- 
versy, api>e11ants  should  show,  we  think,  that 
they  have  In  good  faith  relied  upon  Haley's 
conduct  In  the  matters  of  fact  shown  In  evi- 
dence, such  as  his  lease  from  the  state,  bis 
assignment  of  his  lease  to  Thomas,  and  his 
acquiescence  In  the  location  of  his  land  by 
reason  of  the  vacant  strip.  We  think  also 
It  should  appear,  to  make  etfeetual  the  es- 
toiqpel,  that  appellants*  title  trmn  the  state 
was  acquired  by  reason  of  the  ciHiduct  of 
Haley,  and  their  reliance  in  good  faith  upon 
bis  conduct.  Appellanta  were  dealing  alto- 
gether with  the  state  and  not  with  Haley. 
There  is  no  evidence  i^owing  that  aK>elIants 
relied  upon  anything  that  Hal^  did  as  in- 
ducing them  to  act  in  procuring  their  title 
from  the  stat^  or  that  their  grantor,  the 
sUte,  relied  np<m  uiy  act  of  Haley  In  award- 
ing title  to  them.  But  the  facts  seem  to-  ua 
to  the  contrary,  that  Is,  appellants  knew  of 
Haley's  title  and  claim  to  the  land;  it  was 
in  his  IncloBure ;  they  had  no  dealing  with 
him :  their  deaili^  was  with  the  state,  and 
directly  antagtmiatic  toiHaley's  Interest 

None  of  the  documents  In  evidence  show  a 
release  or  conveyance  by  Haley  to  any  one 
of  bis  title  to  the  land,  nor  do  the  documents 
or  evidence  lAow  a  contract  or  agreement 
by  Haley  of  his  title  to  the  land.  The  evi- 
dence shows,  we  thlttk,  that  the  state,  appel- 
lants' grantee,  relied  upon  its  own  survey 
In  establldiing  the  vacant  strip  and  In 
awarding  ttie  land  to  Walker. 

We  have  concluded  that  none  of  the  con- 
ditions necessary  to  constitute  equitable  es- 
toppdi,  tbe  only  defense  suggested,  are 
shown  In  the  evidence. 

The  court  was  not  In  error  in  giving  the 
peremi>tory  charge  complained  of. 
The  case  Is  affirmed. 


8PRINGMAN  V.  HEIDBRINK.    (No.  8077.) 

(Court  of  Clvfl  Appeals  of  Texas.  Galveston. 

June  23,  1921.) 

1.  Sales  «=»4I2— ARSwer  to  buyer's  petltlea 
for  failure  to  deliver  lieid  aot  snbjeet  ta 
general  demurrer. 

In  a  buyer's  action  for  stipulated  damages 
because  of  seller's  failure  to  deliver,  answer 
deaying  tbat  seller  bad  broken  his  contract,  al- 
leging that  he  bad  been  at  an  times  and  was 
ready  and  willing  to  comply  therewith,  tbat 
buyer  bad  extended  the  time  for  delivery,  and 
that  bis  failure  to  deliver  was  not  due  to  any 
fault  on  bis  own  part,  but  was  caosed  by 
wrongful  acts  of  the  buyer,  held  not  subject 
to  general  demurrer,  even  tliough  it  was  in- 
artistically  drawn  and  contained  portions  sub- 
ject to  exception;  tbe  facts  alleged  being  suf- 
ficient to  show  that  buyer  was  not  entitled  to 
recover. 

2.  Judgment  €=>  126 (I)— Court  cannot  randsr 
Judgmeat  for  plaintiff  after  sastafnlng  d*< 
morrar  to  answer  witfceat  evldsaea  la  aap- 
pert  of  plaiatHTs  oawe  of  aetloa. 

The  court,  having  eUmlnated  defendant's 
answer  by  order  snstalnlng  gmeral  demurrw 
thereto,  could  not  render  Judgment  for  jilaintiff 
without  evidence  in  sopport  of  his  alleged 

cause  of  action. 

Appeal  from  Anderson  County  Court;  Mills 
Q.  Mills,  Judge. 

Action  by  B.  Heldbrlnk  against  George 
Sprlngman.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Berersed  and  rananded. 

Swift  ft  Cottra,  of  Palestine,  for  appellant. 

Campbell,  Greenwood  ft  Burton,  of  Pales- 
tine, for  appellee. 

PLBASANTS,  C.  J.  Appellee  brought  this 
suit  against  aniellant  to  recover  stipulated 
damages  for  breach  of  a  contract  for  tbe  de- 
livery of  lumb«r.  The  petition  declares  Oa 
tbe  contract,  a  copy  of  which  is  attached 
thereto  as  an  exhibit,  and  then  aUeges  iu 
substance  that  in  order  to  secure  his  compli- 
ance with  said  c(»itract  appellant  executed 
bis  promissory  note  in  favor  of  appellee  for 
J760  and  deposited  it  with  the  Royal  Nation- 
al Bank  of  Palestine,  with  the  understanding 
and  agreemwt  by  and  between  appellant  and 
appellee  and  the  bank  tbat  in  eveat  ai^lant 
failed  to  comply  with  his  contract  for  the 
delivery  of  the  liunber  tbe  bank  should  de- 
liver the  note  to  appellee,  but  in  case  tbe 
lumber  was  delivered  In  accordance  with  the 
contract  the  note  should  be  returned  to  ap- ' 
pellant,  that  appellant  had  failed  to  deilvtt* 
the  lumber,  and  that  appellee  was  entitled  to 
said  note,  which  was  still  in  the  possession  of 
the  bank,  and  to  recover  the  sum  due  thereon 
according  to  its  terms  and  effect,  for  which 
Judgment  is  prayed. 

The  appellant  filed  an  answer  containing 
a  general  demurrer,  general  d«alal,  exoq>t 
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as  to  facts  thereinafter  admitted,  and  sped&l 
pleas  denying  the  allegations  of  the  petltloD 
that  be  had  breached  his  contract  for  the  de- 
livery of  the  lumber  and  averring  that  he  bad 
been  at  all  times  and  was  now  ready  and 
willing  to  comply  with  hie  contract  He  fur- 
ther'pleaded  an  agreement  by  the  appellee  to 
extend  the  tiine  for  the  delivery  of  the  lum- 
ber, and  that  bis  failure  to  make  d^very  was 
not  due  to  any  fault  on  his  part,  but  was 
brought  about  by  the  wrongfnl  acts  of  the 
appellee. 

The  ai^ellee  Interposed  a  general  demurrer 
to  this  answer,  which  was  sustained  by  the 
trial  court,  and  thereupon,  without  any  evi- 
dence being  introduced  or  offered  by  appellee^ 
Judgment  was  rwdered  in  bis  fav<»  for  the 
full  amount  of  the  note  with  Intenst  and  at> 
tomey's  fees. 

The  proceedings  in  the  court  b^ow  are  re- 
flected In  the  followliig  bill  of  exceptlosB, 
which  was  approved  by  tbe  trial  Judge: 

"B.  Heidbrink  t,  George  Springnlan. 

No.  1W7. 

"In  the  Connty  Court  of  Anderson  County, 
Texas,  October  Term,  1920. 

"Be  it  remembered  that  upon  the  trial  of  the 
above  entitled  aud  numbered  cause  on  Octo- 
ber 28,  1920,  in  this  court,  tbe  plaintiff  pre- 
sented his  general  demurrer  to  tbe  second 
amended  answer  of  the  defendant,  Sprlngman, 
filed  herein  on  October  26,  1920,  wliich  answer, 
among  other  things,  contained  a  general  denial; 
and  tbe  court  snatained  tbe  general  demurrer 
of  tbe  plaintiff  as  to  the  answer  of  the  defend- 
ant, and  as  to  the  wfaole  of  said  answer,  in- 
cluding the  general  denial;  and  thereupon,  over 
the  objection  of  the  defendant,  the  court  en- 
tered judgment  for  the  plaintiff  as  prayed  for 
without  any  evidence  being  offered  by  the 
plaintiff,  and  without  defendant  being  permitted 
to  make  any  proof  in  rebuttal  under  his  gen- 
eral denial;  that  the  plaintiff  never  offered  in 
evidence  the  note  sued  on,  and  introduced  no 
evidence  whatsoever,  and  the  conrt  rendered 
Judgment  for  the  plaintiff,  wholly  on  his  plead- 
ings after  the  pleadings  of  the  defendant  had 
been  stricken  out  on  demurrer,  said  Judgment 
being  rendered  without  any  proof  as  to  the 
failure  of  the  defendant  to  perform  his  part 
of  tbe  contract,  or  as  to  his  liability  on  said 
note  under  the  contract  sued  on ;  that  defendant 
duly  excepted  at  the  time  in  open  court  to 
the  action  of  the  court  in  sustaining  the  gen- 
eral demurrer  of  tbe  plaintiff,  and  in  rendering 
judgment  for  the  plaintiff,  and  to  the  other 
actions  of  the  court  thereon,  wUdi  exceptions 
were  overruled  by  the  court,  and  to  such  rid- 
ing t3ie  defendant  excepted  and  herewith  ten- 
ders his  bill  of  exceptions,  and  asks  the  same 
to  be  signed  and  made  a  part  of  the  record  in 
said  cause,  which  is  accordingly  .done. 

•"This  October  28,  1920." 

[1}  We  think  tbe  trial  court  erred  In  sus- 
taining the  general  demurrer  to  the  answer. 
This  pleading,  though  very  luartisticaUy 
drawn,  eontaimi  avermentB  of  facta  which. 


V.  DUKSWORTH  811 
&w.> 

if  true,  would  defeat  appellee's  right  to  re- 
cover, and  while  portions  of  it.  especially  the 
prayer  for  affirmative  r^ef,  were  subject  to 
exception,  a  graeral  demurrer  to  the  whole 
of  it  should  not  have  been  sustained,  and  the 
defendant  thus  stripped  of  all  of  his  defenses 
including  bis  doilal  of  the  breach  of  ttw  con- 
tract. 

[21  The  answer  <tf  defewkmt  having  been 
eliminated  from  the  case  by  tbe  wder  sus- 
taining the  general  demurrer,  there  was  no 
admission  of  any  facts  before  the  court,  and 
judgment  should  in  no  event  have  been  ren- 
dered without  any  evidence  on  the  part  of 
plaintiff  in  support  of  his  alleged  cause  of 
action,  or  without  having  the  note  upon  which 
the  judgment  was  rendered  before  the  court. 

These  conclusions  seem  to  us  to  be  obvious 
and  are  well  sustained  by  the  authorities. 
The  following  cases  are  In  point:  Astin  v. 
Mosteller.  144  S.  W.  701;  Ooopw  t.  Bobts- 
Chung  Bros.,  ISS  S.  W.  lOBO;  Klnnard  v. 
Herlock,  20  Tex.  49. 

For  tbe  reasons  Indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 


BUTLER  BRO&  v.  DUNSWORTH  St  aL 
(No.  8544.) 

(Court  of  (Sytl  Appeals  of  Texas.  Dallas. 
JTune  4,  1921.  Rehearing  Denied 
July  2,  1921.) 

1.  Bills  ani  BStas  «»357  —  PMgse  of  sstst 
hsM  kOBS  tds  hslrier  to  sxtsat  sf  deU. 

Where  vhtdesale  merchants  acquired  from 
a  purchaser  of  goods  the  notes  of  a  third  per- 
son as  collateral  security,  tbe  transaction  ter- 
minated in  the  same  legal  effect  as  to  liability 
which  would  faave  resulted  from  an  outright 
purchase  of  a  note  for  the  amount  of  tbe  debt 
at  a  price  equal  to  its  face  value  in  due  course 
of  trade  before  maturity  and  without  notice  of 
Infirmity,  and  the  pledgee  of  such  notes  is  a 
bona  fide  holder  only  to  the  extent  of  tbe 
amount  of  tho  debt,  and  can  demand  no  moraVt 
maturi^. 

2.  Bills  asd  Botes  ®=>534  —  Pledgee  of  notQs 
held  astftled  to  recover  attorney's  fees. 

Where  plaintiff  acquired  notes  of  a  third 
person  as  the  only  security  for  a  debt,  and 
the  maker  of  the  note  refused  to  pay  or  ten- 
der the  amount  of  the  debt  with  interest  on 
the  ground  that  tbe  notes  were  fraudulently 
acquired  by  tbe  payee,  and  that  consideration 
bad  failed,  merely  offering  to  pay  if  defendant 
would  deliver  all  notes  assigned  and  Without  in- 
demnifying plaintiff  against  the  payee's  claims, 
tbe  plaintiff  could  recover  from  tbe  maker-at- 
torney's fees  as  specified  in  the  notes. 

3.  Bills  and  notes  «»I26— Provision  for  at- 
torney's fees  not  part  of  debt  astll  after  de- 
fault. 

The  provision  In  a  note  for  attorney's  fees 
to  be  payable  if  the  note  Is  placed  in  an  attor- 
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ney*!  hands  or  collected  by  legal  proeeediztcR  !■ 
not  a  part  of  tbe  debt  tmtU  after  nefottablUtr 
ceasea  hj  vtrtae  of  matnritj  and  default 

Appeal  from  District  Court,  Dallae  Coun- 
ty; W.  F.  Wbltehurat,  Judge. 

Action  by  O.  O.  Dnnsworth  against  Butlra 
Bros,  and  others,  with  cross-actton  by  the 
named  defendant.  Judgment  tor  Butler 
Bro&,  bat  denying  Its  claim  for  attom^s 
fees,  and  it  appeals.  Beversed,  and  Judg- 
ment rendered  allowing  attorney's  fees. 

Thompson,  Knight,  Baker  &  Harris,  of 
Dallas,  for  appellant. 
John  Doyle,  of  McEinney,  for  lyipellee. 

HAMIUTON,  J.  This  appefti  Is  presented 
as  an  agreed  case,  stated  as  follows : 

"On  Hay  1, 1019,  Thomas  T.  Lee  eonreyed  to 

O.  0.  Dansworth  50  acres  of  land  in  Cameron 
county,  Tex.,  and  contracted  with  said  Duns- 
worth  to  clear  said  lands  read;  for  plowing,  to 
construct  adequate  irrigation  facilities  there- 
on, and  to  ftQca  the  same.  As  part  of  the 
transaction  and  as  consideration  for  said  con- 
ve^ance  and  contract,  said  Dunsworth  paid  said 
Lee  $1,600  in  caBh,  assumed  the  payment  of 
three  notes  already  charged  against  said  lands, 
and  executed  and  delivered  to  said  Lee  his  four 
notes,  payable  to  the  order  of  said  Lee,  one  in 
tbe  sum  of  $3,200,  three  in  the  sums  of  $677.77 
each,  said  notes  maturing  respectively  on  or  be- 
fore the  1st  days  of  October  in  the  years  1919, 
1920,  1921,  and  1922.  AU  of  said  notes  were 
of  even  date  with  said  deed,  bore  interest  from 
date  until  maturity  at  6  per  cent,  per  annum,' 
and  after  maturity  at  10  per  cent  per  annum, 
and  all  were  secured  by  vendor's  Iloi  on  said 
lands.  All  of  tbe  notes  were  negotiable  in  form 
under  the  law  merchant  and  under  the  stat- 
utes of  the  state  of  Texas  pertaining  to  nego- 
tiatJe  instrumenta.  Said  notes  all  provided  for 
the  payment  by  the  maker  thereof  of  10  per 
cent,  additional  upon  the  principal  and  intereat 
as  attorney's  fees  in  case  said  notes  were  plac- 
ed In  the  hands  of  an  attorney  for  collection 
or  were  collected  by  suit  or  other  legal  pro- 
ceedings. 

"Thereafter,  and  priw  to  July  1,  A.  D.  1919, 
■aid  Lee  valitQy  indorsed  In  blank  all  said  notes 
and  transferred  and  delivered  the  same,  so  in- 
dorsed, to  Butler  Broa^  a  corporation,  in  order 
to  purchase  on  credit  from  Butler  Bros,  cer- 
tain merchandise,  Butler  Bros,  being  wholesale 
merchants  in  Dallas,  Dallas  county,  Tex.  Re- ' 
lying  upon  such  security,  Butler  Bros,  sold  and 
delivered  such  merchandise  to  said  Lee  on  or 
about  July  1,  1919,  upon  credit  to  mature  Sep- 
tember lOi  1919.  The  merchandise  so  pur- 
chased, with  accrued  Intereat  thereon  to  date  of 
trial,  was  of  the  value  and  price  of  $2,622.10, 
and  same,  though  long  alnce  past  due,  was  whol- 
ly unpaid  at  tiie  date  of  the  trid.  llie  in- 
dorsement, transfer,  and  delivery  of  said  notes 
from  said  I^ee  to  Butler  Bros,  was  made  in  due 
course  of  trade  for  value,  as  aforesaid,  as  se- 
curity for  said  indebtedness,  and  was  prior  to 
tbe  maturity  of  any  of  said  notes  or  any  in- 
stallment of  interest  thereon,  and  Butler  Bros, 
bad  no  notice  nor  knowledge  of  any  infirmity 
in  said  notes  or  any  of  them,  or  of  any  want 


of  m  failure  of  eonsMeratUm  In  said  notes  or 
sny  of  liiem.  Butler  Bros,  are  now  tht  in- 

dorsees,  transferees,  and  holders  thereof  un- 
der the  drcumstanees  and  for  the  considera- 
tions herein  stated.  Said  notes  carried  provi- 
sions entitling  the  holder,  at  its  election,  to  ma- 
ture all  of  the  notes  in  case  of  default  in  tbe 
payment  of  any  note  or  any  installment  of  inter- 
est thereon  at  maturity,  and  Butler  Bros.,  pri- 
or to  the  commencement  of  this  suit  elected 
to  declare  all  notes  and  ail  bitereat  thereon  to 
be  due  and  payable  because  of  defaolt  in  the 
payment  of  the  first  maturing  note  and  certain 
Installmenta  of  interest  upon  all  notes,  whidi 
defaults  occurred  prior  to  the  date  of  such 
action  by  Butler  Bros. 

"Demand  was  made  by  Butler  Bros,  upon  said 
Lee  for  the  payment  of  the  indebtedness  of 
said  Lee  to  Butler  Bros.,  which  demand  was 
refused.  Demand  was  also  made  by  Butler 
Bros,  upon  said  Donswortii  to  pay  aforesaid 
notes  and  intensst,  whldi  dnnand  was  r^sed. 
Said  demands  were  made  prior  to  tihe  institu- 
tion of  this  suit. 

"Shortly  prior  to  tbe  commencement  of  Oils 
suit  said  Dunsworth  applied  to  Butler  Bros,  to 
surrender  to  him  the  four  notes  aforesaid,  and 
in  that  connection  offered  to  pay  to  Botler 
Bros,  the  indebtedness  due  it  by  said  Lee,  with 
lawful  interest  thereon,  provided  Butler  Bros, 
would  surrender  and  deliver  to  said  Dunsworth 
for  cancellation  the  four  notes  aforesaid  in  its 
possession.  Said  Dunsworth  thereupon  stated 
to  Butler  Bros,  that  his  execution  of  the  Botea 
was  obtained  by  fraud,  and  that  the  considera- 
tion for  same  had  failed.  Butler  Bros.,  upon 
advice  of  its  counsel,  declined  to  surrender  the 
notes  to  Dunsworth,  except  upon  being  Indem- 
nified against  claims  which  might  be  made 
against  it  by  said  Lee  for  alleged  wrongful  sur- 
render of  said  notes  to  Dunsworth,  but  Butler 
Bros,  offered  to  accept  payment  from  Duns- 
worth of  tbe  indebtedness  due  to  it  by  said  Lee, 
or  to  accept  payment  of  so  much  of  the  Duns- 
worth notes  as  would  cover  such  indebtedness, 
and  offered  to  hold  possession  of  the  notes  pend- 
ing such  legal  action  to  cancel  the  notes  as 
said  Dunsworth  might  wish  to  institute  against 
said  Lee.  Said  Dunsworth  declined  to  adopt 
the  method  proposed  for  handling  tbe  matter, 
and  stated  that  he  would  bring  auit  to  cancel 
the  notes  and  lieoa  aecuring  same,  subject  to 
such  interest  therein  as  Butler  Bros,  might  es- 
tablish, and  stated  to  Butler  Bros,  and  their 
attorneys  that  he  did  not  question  their  in- 
debtedness, but  admitted  the  same  to  be  correct 
Butler  Bros.,  having  theretofore  elected  to  de- 
clare all  tbe  notes  to  be  due,  thereupon  placed 
the  same  in  the  bands  of  its  attorneys  for  col- 
lection and  authorized  suit  thereon  and  agreed 
to  pay  its  attorneys  the  fee  stipulated  in  said 
notea  for  their  services  in  its  behalf. 

"Thereafter,  on  December  13,  1919,  Duos- 
worth  brought  this  auit  in  the  district  court  for 
the  Kxty-Bighth  judicial  district  of  Texas,  Dal- 
las county,  Mainst  Thomas  F.  Lee,  his  wife, 
Mrs.  Julia  Gorby  Lee,  and  Butler  Bros.,  to  can- 
cel and  annul  the  notes  above  described,  and 
to  cancel  and  annul  the  apparent  lien  by  which 
they  were  secured  upon  the  lands  mentioned. 
He  alleged  false  representations  of  Lee  in  in- 
ducing his  execution  of  the  notes,  and  alao  al- 
leged failure  of  consideration  upon  which  the 
notes  were  executed  and  alleged  aa  against  Bat- 
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ler  Br<M.,  that  that  concern  had  the  notes  in 
its  possession,  and  prayed  the  court  to  adju- 
dicate and  establish  what  rights,  if  any,  Butler 
Bros,  had  therein,  and  that  said  notes  be  ad* 
judged,  canceled,  and  returned  to  plaintiff. 
After  said  suit  was  commenced,  Butler  Bros, 
instracted  its  attorneys  to  fie,  and  its  attor- 
neys did  file,  cross-action  on  behalf  of  Bntler 
Bros.'  Interest  in  the  matters  and  things  in< 
Totred  herein,  as  shown  la  tbia  statement.  At 
the  trial  dalios  of  said  Dnnsworth  as  to  the 
Toidabillty  of  the  notes  as  between  him  and  Lee 
were  proved.  The  facts  already  stated  as  to 
Butler  Bros.*  acqaisltion  of  the  notes,  its  in- 
terest in  and  to  the  same,  and  its  transactions 
with  Lee  and  Dunsworth,  as  hereinabove  set 
out,  were  also  all  proved. 

"Thereupon  Dunsworth,  in  open  court,  admit- 
ted that  Butler  Bros,  was  entitled  to  enforce 
said  notes  against  him  and  to  establish  and  fore- 
dose  Uena  on  said  lands  bt  anms  sufficient  to 
discharge  the  indebtedness  of  said  Lee  to  Bnt- 
ler Bros.,  viz.  $2,622.10,  but  contended  that 
Butler  Bros,  was  not  entitled  to  recover  any 
attorney's  fees  upon  such  portion  of  the  notes. 
Butler  Bros.,  on  the  other  hand,  contended  that 
it  was  entitled  to  recover  its  attorney's  fees 
being  the  sum  of  $262.21.  The  judgment  ren- 
dered by  the  court  is  referred  to  and  will  he 
put  in  the  record  herein.  It  denied  the  claims 
of  Butler  Bros,  for  the  allowance  of  its  said 
attorney's  fees. 

"The  sole  question  to  he  decided  npon  the  ap- 
peal or  writ  of  error  which  may  he  taken  oat 
herein,  is  whether  or  not,  under  the  circum- 
stances stated,  Butler  Bros,  is  entitled  to  re- 
cover judgment  for  the  10  per  cent  attorney's 
fees  stipulated  for  in  the  notes  upon  the  $2,- 
622.10,  to  secure  which  aaid  notes  were  iadota- 
ed,  transferred,  and  delivered  to  Butler  Bros. 
If  not,  the  judgment  of  the  trial  court  should 
he  affirmed,  otherwise  it  should  be  he^  reversed 
and  rendered  so  as  to  increase  the  recovery  of 
Butler  Bros,  upon  said  notes  by  the  sum  of 
sudi  attorney's  fees,  viz.  $262.21.  with  interest 
thereon  at  6  per  cent  from  the  date  <Kt  tiie 
judgment  of  the  court  below,  with  costs  of  ap- 
pellate proceedings.** 

[1}  The  transaction  by  which  Bntler  Bros, 
acquired  the  notes  as  collateral  security 
terminated  in  the  same  legal  effect  as  to  lia- 
bility, which  would  hare  resulted  from  an 
ontrlght  purchase  of  a  promissory  note  for 
$2,022.10  at  a  price  equal  to  Its  face  value. 
In  due  course  of  trade,  before  maturity,  and 
without  any  notice  of  infirmity.  Butler 
Bros',  rights  in  relation  to  the  notes  are  co- 
extensive with  those  which  would  have  aris- 
en from  such  purchase  and  are  to  be  meas- 
ured by  the  standard  applicable  in  such  cir- 
cumstances. Therefore  the  question  decided 
may  be  thus  correctly  stated:  Has  the  bona 
flde  bolder  of  a  negotiable  promissory  note 
acquired"  before  maturity,  as  collateral  for 
a  debt  equal  to  Its  face  value,  a  legal  rl^t  to 
enforce  the  provision  for  attorney's  fee  np- 
on the  maker's  refusing  to  pay  the  note  be- 
cause of  conceded  fraud  and  failure  of  the 
consideration  rendering  it  void  In  the  payee's 
lumds,  the  right  to  attorney's  fee  being  un- 
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qnestloned  mm  any  gniind  except  fnmd 
and  fallnie  of  con^enitl<ni,  ae  stated? 

01  That  tha  ^edlgee  of  notes  tnuufeired 
under  ench  state  t)t  facts  as  Is  oomprehend- 
ed  in  this  case  is  a  btma  flde  holder  cmly  to 
the  extent  of  the  amount  of  the  debt  Is  be- 
yond question  the  settled  law.  He  can  law- 
fully demand  no  more  at  maturity.  Bat 
wh^  snch  collateral  la  taken  as  the  oi^y 
secorlt?  for  the  debt,  as  aiK^n  to  have  been 
the  case  here,  and  the  maker  of  the  note  re- 
fuses to  pay  or  tender  the  amount  of  the  debt 
with  interest  for  whldi  the  note  stands  as 
collateral,  the  right  to  enforce  payment  ot  the 
collateral  note  to  the  extent  of  the  debt  and 
interest  secured  by  it  arises,  and  we  think 
that  rii^t  may  be  exercised  In  accordance 
with  the  stipulations  for  attorney's  fees  pro- 
visionally Inserted  In  the  note  for  the  agreed 
beneflt  of  the  holder  of  the  note  in  the  event 
of  default  in  payment  at  maturity. 

The  ccmditlons  superimposed  by  the  de- 
fendant in  error  in  offering  to  pay  plaintiff 
in  error's  principal  debt  and  interest  r^ider- 
ed  the  offer  tantamount  to  declining  to  pay 
at  all.  His  offer  to  pay  only  provided  Butler 
Brofl.  would  deliver  to  him  all  the  notes  as- 
signed, no  assurance  or  protection  being  giv- 
en or  offered  in  return  for  snch  requirement, 
was  a  proposltloD  embodying  a  material  ctir- 
tailment  of  the  existing  rights  of  Butler 
Bros,  as  pledgee  to  which  it  could  not  be  re- 
qnlred  to  accede. 

Accordingly  we  think  the  defendant  in  er- 
ror thereby  put  himself  in  the  same  attitude 
he  would  have  occupied  had  he  uncondition- 
ally declined  to  pay  any  part  of  the  debt  and 
sou^t  to  defend  against  it  In  Its  entirety. 

While  the  authorities  in  treating  the  rights 
of  Innocent  holders  of  negotiable  notes  as 
collateral  security,  to  which  a  defense  ex- 
ists against  the  payee,  seem  uniformly  to 
announce  in  general  language  that  liability 
does  not  extend  beycmd  the  total  amount  of 
the  debt  to  which  the  notes  are  collateral,  we 
think  an  examination  and  analysis  of  such 
holdings  upon  the  subject  excludes  the  idea 
that  the  expressions  employed  were  deliber- 
ately used  to  establish  the  view  that,  al- 
though payment  of  the  amount  of  the  secur- 
ed debt  is  refused,  and  suit  is  brought  to  en- 
force payment,  the  provision  for  attorney's 
fee  shall  nevertheless  be  unavailable,  and 
thus  Che  principal  cost  of  enforcing  a  legal 
right  shall  be  Imposed  upon  the  holder  con- 
trary to  the  terms  of  the  note,  although  as 
between  the  parties  this  feature  of  It  is  as 
valid  as  any  other.  No  authority  is  discov- 
erable which  expressly  treats  the  question 
of  attorney's  fees  In  cases  like  this.  The 
cases  holding  that  the  amount  of  recov- 
ery is  limited  to  the  amount  of  the  debt 
secured  by  the  collateral  do  not  consider 
the  questifm  of  attorney's  fees  which  alone 
is  here  presented,  because  It  seems  that 
in  those  cases  the  courts  have  not  been  caU- 
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M  upon  to  determine  this  partlcalar  Und  of 
contention. 

DefOidant  In  error  has  said  to  plalntitt  in 
error,  In  effect,  that  although  he  la  liable 
ioT  the  fall  amonnt  claimed  against  him, 
yet  he  will  not  pay  any  part  of  It.  He  has 
thereby  forced  npon  i^alnttfl  In  error  the 
burden  of  employing  and  paying  attorneys 
to  litigate  ths  cl^m  to  Judgment.  His  notes 
which  be  has  pnt  afloat  In  the  dunn^  of 
jnegotlablUty  to  pass  Indiscriminately  through 
the  coarse  of  trade  carry  his  express  Indem- 
nification against  tbe  outlay  of  any  sum  to 
CMupel  his  performance  of  promised  x»ay- 
ment  to  any  bona  flde  holder.  This  provl- 
slon  for  attom^s  fees  Is  of  equal  dignity 
and  force  with  every  other  promise  embodi- 
ed In  the  notes,  and  the  prranmption  ought 
to  be  that  it  Is  to  be  relied  upon  by  a  pnr- 
&uiaet  with  faith  as  fall  as  that  wbldi  ex- 
pects and  demands  payment  at  the  prlndpal 
and  interest  for  whltib,  in  the  situation,  de* 
faidant  lb  error  is  liable. 

[S]  The  provision  fbr  attorney's  tees  is  not 
a  part  of  the  debt,  unOl  after  negotiability 
ceases  by  virtue  of  maturity  and  default  la 
madft  Xben,  while  It  may  be  said  to  be 
tranafbrmed  to  constitute  a.  part  of  the  d^t, 
wboi  steps  are  taken  to  compel  payment,  It 
nevertheless  still,  In  its  nature,  Is  an  assur- 
ance and  a  security  ^ven  against  the  ex- 
pense Incident  to  the  pursuit  of  a  legal  reme- 
dy In  the  event  the  debtor's  failure  to  per- 
form the  obligation  expressed  by  other  ele- 
ments of  the  note  renders  necessary  the  pur- 
suit of  a  l^al  remedy.  Defendant  In  error's 
d^ult  having  resulted  In  suit  to  enforce  pay- 
ment, and  bis  liability  pro  tanto  having  been 
established,  he  thereby  became  bound  to  pay 
the  Btlpnlated  attorney's  fee,  not  as  a  part 
of  the  original  amount  of  the  note,  nor  as  a 
part  of  the  original  amount  tor  which  the 
note  was  pledged,  but  as  cost  of  enforcing 
a  legal  remedy  against  bimself,  which  cost 
he  bad  validly  promised  to  pay  any  holder 
of  the  notes  standing  In  plaintiff  in  error's 
relatlcm  to  him. 

Had  the  notes  been  tne  of  infirmities  and 
their  validity  had  been  unquestioned,  a  hold- 
er at  maturity  could  have  demanded  only 
the  principal  and  Interest.  Only  after  de- 
fault, followed  by  steps  towards  suit,  would 
the  provision  tor  attorney's  fees  have  become 
operative.  To  the  extent  of  plaintiff  in  er- 
ror's claim  In  tbe  instant  case  the  notes  were 
unaftected  by  any  Infirmity,  and  to  that  ex- 
tent tbelr  validity  in  Its  hands,  under  the 
circumstances,  could  not  be  questioned.  At 
maturity  plaintiff  in  error  could  demand 
payment  of  the  notes  only  In  tbe  amount  of 
tbe  account.  Such  demand  and  no  other  was 
made.  Defendant  In  error  declined  to  pay. 
Thereupon  steps  were  taken  to  enforce  pay- 
ment. Defendant  in  error,  by  the  terms  of 
the  notes,  had  bound  himstif  that  in  such 


event  he  would  pay  the  amount  of  attorney's 
fees  Incurred  in  this  ease  by  plaintiff  in  er- 
ror, and  we  think  that  to  require  tiim  to  keep 
and  perform  Uils  obligation,  under  the  agreed 
facts,  la  not  In  conflict  with  the  decidons  of 
our  courts  announcing  the  general  rule  that 
a  creditor's  recovery  upon  collateral  notes, 
void  in  the  payra's  hands,  slxmld  be  restrict- 
ed to  the  amount  of  the  debt  for  which  tliey 
are  held  as  collateral.  And  we  believe  that 
vnAer  the  facts  and  drenmstances  ct  this 
case  we  more  nearly  approximate  sound 
ptindple  and  exact  Justice  to  uphold  appel- 
lant's, rather  tfaap  appellee's  contentltm. 

We  will  therefore  reverse  the  Judgment  of 
the  trial  court,  and  render  Judgment  allow- 
ing attorney's  fees,  and  increasing  plaintiff 
in  orror'B  recovery  to  the  extent  of  ya62J!l, 
In  compliance  with  the  prayer. 


FIRST  TEXAS  STATE  INS.  CO.  v.  SMALL- 
EY  «t  al.    <No.  6774.) 

(Coart  of  CiTil  Appeals  of  Texas.  Galveston. 
Feb.  17,  1915.    Rehearing  Denied 
June  16,  1921.) 

1.  Insurasoe  «s»5l5— Pravisloa  for  p^neat  ef 
flse-hair  baaeflts  for  Aeittt  from  stated  As- 
sases  withia  one  year  Is  prohibited. 

Bev.  St.  1011,  art.  4742,  subd.  3,  making 
void  a  provision  for  any  mode  of  settlement 
at  maturity  for  less  than  the  amount  insured  on 
the  face  of  the  policy,  when  conetrned  with  tbe 
proviso  authorizing  provisions  for  partial  pay- 
ments in  the  event  of  suicide  or  engaging  in  haz- 
ardous occupations,  prohibits  a  clause  limiting 
liability  to  one-half  the  stated  amount  of  tbe  in- 
surance in  the  event  that  Insured  should  die 
from  certain  stated  diseases  contracted  within 
12  months  after  the  policy  was  issued,  though 
in  a  sense  such  provision  fixes  the  amount 
sbovrn  by  Uie  face  of  the  policy. 

2.  Constitutioaal  law  «s>154(3),  2D6(I),  24a 
(2),  276,  296(1)— laaaraae*  «s>SI9-L«ils- 
latsre  oaa  prohibit  provlsloaa  for  paymat  ef 
less  thaa  faos  of  lasiiraaoa  pollay. 

It  was  within  the  police  power  of  the  Iieg- 
islature  to  enact  Rev.  St.  1911,  art.  4742, 
prohibiting  provisions  in  inaurance  policies  for 
the  payment  of  leas  than  the  amount  of  tbe 
benefit  stated  on  the  face  of  the  policy,  and 
that  statute  is  therefore  not  contrary  to  Const. 
U.  S.  art,  1,  %  10,  or  Amendments  5  and  14,  nor 
to  GoDSt.  Tex.  art.  1,  }  19,  as  impairing  the 
obligatioD  of  contract  and  talcing  away  from  tbe 
parties  their  right  to  contract,  or  taking  away 
privileges  and  Immmiities,  or  depriviog  of  prop- 
erty withoat  due  process  or  denying  equal  pro- 
tection of  the  laws. 

Appeal  from  Harris  County  Court,  at  Law; 

Clark  C.  Wren,  Judge. 

Action  tty  Katie  Smalley  and  husband 
against  the  First  Texas  State  Insurance 
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Compuy.  Jodgment  for  plaUrttfCib  apd  de- 
fenduit  amtealB.  Afflnned. 

See,  also,  228  S.  W.  SCO. 

Baker,  Botts.  Parker  &  Garwood,  of  Hon&- 
toD,  for  appellaot. 

Atkinson,  Graham  &  Atkinson,  of  Houston, 
for  aivelleeB. 

LANE,  J.  This  stilt  WAS  Instlttited  bj  ap- 
pellee Katie  Smalley, .  Joined  pro  forma  by 
her  husband,  Andrew  Smalley.  against  the 
First  Texas  State  Insurance  Company,  a  cor- 
poration, to  recover  i«>on  a  policy  of  Insur- 
ance Issued  by  the  appellant  upon  the  life 
of  one  Henry  Jones,  a  brother  of  appellee 
Katie  Smalley,  wherein  and  whereby  It  Is 
proTlded  that  in  consideratitm  of  a  weekly 
premium  of  10  cents  paid  and  tp  be  paid, 
appellant  agreed  and  promised  to  pay  to  ap- 
pellee Katie  Smalley  $172  upon  the  death  of 
the  said  Henry  Jones,  subject  to  the  oondl- 
tions,  privileges,  and  provisions  contained 
tlierrtn.  Two  of  Uie  proTlslons  contained 
therein,  and  the  only  ones  necessary  to  be 
set  out  80  as  to  explain  the  issues  involved 
in  this  suit,  are  as  follows: 

"In  event  of  death  of  iosared  resulting  from 
any  pulmonary  disease,  or  disease  <^  the 
heart,  kidneys  or  liver,  which  had  tbeir  begin- 
ning during  the  first  twelve  months  from  the 
date  of  this  policy,  then  the  liability  of  the 
company  shall  be  limited  to  one-haU  of  the 
amount  that  would  have  been  payable  under 
this  policy  in  coDSeguence  of  death  from  any 
other  disease. 

"One-half  only  of  the  above  som  payable  if 
death  occur  within  six  calendar  months  from 
date,  and  the  lull  amount  if  death  occur  there- 
after." 

Appdlee  also  sues  to  recover  12  per  cent, 
on  the  sum  of  $172  alleged  to  be  due  on  said 
poUcgr,  to  wit.  $20.64,  as  damages  because  ap- 
pellant refused  to  pay  the  amount  alleged  to 
be  due  on  said  polit^,  after  lawful  demand 
had  been  made  therefor  as  provided  by  law, 
and  fOr  $S0  for  attorney's  fee ;  the  aggregate 
sum  sued  for  being  $242.64. 

The  answer  of  alipellant  upon  wUch  It  re- 
lies Is  substantially  as  f<dIowB : 

"For  furtber  answer,  if  auch  be  required,  this 
defendant  would  show  that  on  or  about  De- 
cember 23.  1912,  it  issued  policy  No.  WL163237 
for  tbe  principal  sum  of  one  hundred  and  seven- 
ty-two ($172AW)  doUars  on  the  life  of  oue  Hen- 
ry Jonea,  the  name  of  the  benefi,dary  being  bis 
sister,  Katie  Smalley.  The  defendant  abows 
that  by  the  conditions  of  the  said  policy  it  is 
especially  provided,  that  'in  the  event  of  death 
of  insured  resulting  from  any  pulmonary  dis- 
ease or  diseases  of  the  heart,  kidneys  or  liver, 
which  had  their  beginning  during  the  first 
twelve  months  from  tbe  date  of  thia  policy, 
then  tbe  liability  of  the  company  shall  be  lim- 
ited to  one-haU  of  the  amount  that  would  have 
been  payable  under  this  policy  in  consequence 
of  death  from  any  other  disease/  That  said 
provisiwi  ot  the  policy  was  a  part  of  the  con- 


tract of  insurance  and  was  agreed  to  by  the 

insured  at  the  time  the  policy  was  issued  and 
is,  therefore,  binding  upon  the  beneficiary;  that, 
therefore,  under  the  terms  of  the  contract  of 
insurance  this  defendant  is  liable  for  only  one- 
half  (%)  of  the  amount  specified  in  tbe  policy, 
which  would  be  eishty-siz  ($86.00)  dollars. 

"The  defendant  would  further  show  to  the 
court  that  tbe  insured,  Heury  Jones,  died  on 
or  about  October  25,  1013,  of  a  disease  known 
as  pneumoida;  that  such  disease  is  pulmonary 
and  is  included  within  the  provision  of  the  pol- 
icy above  set  out;  that  In  the  proof  of  death 
of  the  said  Henry  Jones  filed  with  this  com- 
pany it  is  set  forth  that  he  died  of  pneumonia 
and  that  the  beneficiary  has  not  disputed  this 
fact,  nor  in  any  way  contradicted  same;  that 
since  tbe  said  Henry  Jones,  within  12  months 
from  the  date  of  the  issuance  of  the  policy, 
died  of  a  pulmonary  disease  which  had  its  be- 
ginning during  tbe  first  12  months  from  the 
date  of  the  policy,  this  company  is  liable  for 
only  one-half  of  the  -amount  specified  in  the 
policy,  which  is  eighty-six  ($86.00)  dollars; 
that  this  defendant,  through  its  agent,  has  here- 
tofore tendered  this  amount  to  the  plaiiltiff 
and  her  attorney,  and  they  have  refused  to  ac- 
cept same  and  atUI  refuse  to  accept  same. 
This  defendant  now  tenders  the  same  into  the 
registry  of  this  court,  and  prays  that  it  go 
hence  without  day  and  recover  its  costs.** 

Appellee's  reply  to  tbe  spedal  plea  of  ap- 

pellant  above  set  out  is  as  follows: 

"For  supplemental  petition,  plaintiff  says  that 
so  mneh  of  paragraphs  6  and  0  of  defendant's 
seeimd  amended  answer,  as  seeks  to  reduce  the 
amount  of  the  face  of  tbe  policy,  because  the 
insured  died  of  a  pulmonary  complaint,  should 
be  stricken  out  of  said  answer,  because  said 
provision  in  said  policy  is  contrary  to  law,  is  in 
violation  of  the  law  of  Texas,  and  is  utterly 
null  and  void. 

"Wherefore,  plaintiffs  pray  that  said  para- 
graphs be  stricken  out,  and  further  they  pray 
as  in  their  original  petition." 

Hie  case  was  tried  before  the  court  with- 
out a  Jur>-,  and  the  court  entered  a  judgment  * 
In  fiivor  of  appellees  for  $175.44,  principal 
and  Interest  due  upon  raid  policy  of  life  In- 
surance; for  $20.64.  being  12  per  cent  pmal- 
ty  allowed  by  law ;  tor  $60  attorney's  fee,  as 
prayed  tot-^ggteeB.nag  $246j0&-«nd  for 
costs  of  suit 

The  defendant  lutring  reQuested  oondn- 
siona  of  fact  and  of  law  by  the  coiut,  tbe 
court  made  and  filed  the  following: 

"Findings  of  Fact 

"The  court  finds  that  on  December  23,  1912, 
the  defendant.  First  Texas  State  Insurance  Com- 
pany, issued  its  whole  life  policy  No.  WL16S2ici7 
on  tbe  life  ot  Henry  Jones,  with  plaintiff,  Katie 
Smalley,  the  sister  of  said  Henry  Jones,  as  ben- 
eficiary. I  further  find  that  the  amount  named 
in  tbe  face  of  said  policy  was  $172.  and  that 
the  weekly  premium  thereon  was  10  cents.  I 
further  find  that  said  policy  contained  the  fol- 
lowing provisions: 

"  *In  event  of  death  of  insured  resulting  from 
any  pulmonary  disease^  or  diseases  of  the  heart. 
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kiAntjt  or  llTer,  wbldi  had  their  hesimdiMr 
during  th«  first  twelve  months  from  the  date 
of  this  policy,  then  the  Mabnity  of  the  company 
Bbafl  be  limited  to  one-halt  of  the  amount  that 
woold  have  been  payable  nnder  this  policy  in 
conaeguence  of  death  from  any  other  diaease.' 

"I  further  find  that  Henry  Jones  Is  dead,  and 
that  at  the  time  of  his  death  all  premiums  were 
paid,  and  said  policy  waa  In  fall  force  and  effect, 
and  that  he  died  od  or  about  October  25,  191S. 
I  farther  find  that  said  Henry  JTones  died  of 
pneumonia,  and  that  same  i«  a  pulmonary  dis- 
ease, and  that  same  had  Its  be^nlng  witUn  the 
first  12  months  of  said  policy. 

"I  farther  find  that  plaintiff  Katie  Smalley 
made  out  proof  of  death  and  made  written  de- 
mand for  the  payment  of  said  policy  more  than 
30  days  prior  to  the  institution  of  this  suit, 
and  that  payment  of  said  policy  was  by  defend- 
ant refused.  I  further  find  that  by  reason 
thereof  plaintiff  Katie  Smalley  employed  attor- 
neys and  brought  this  auit,  and  that  $50  ia  a 
reaaonable  attorney's  fee  tberefo^.  I  further 
find  that  defendant  has  nsTer  made  a  lawfnl 
tenjder  to  plaintiff  or  her  attorneys  of  any  Bum 
whatever. 

"I  further  find  that  counsel  for  plaintiff  and 
defendant,  in  open  court,-  agreed  to  all  the 
facts  hereinabove  found,  and  agreeS  that  the 
sole  question  to  be  determined  by  this  court 
waa  a  question  of  law  bearing  upon  the  amount 
of  plaintiffs  recovery. 

"I  further  find  that  the  defendant,  First  Tex- 
as State  Insurance  Company,  is  a  life  insurance 
company  incorporated  under  the  lawa  of  Texas* 
and  doing  business  therein  and  having  its  prin- 
cipal domicile  in  Galveston,  Galveston  county, 
Tex.,  and  that  the  policy  sued  on  herein  was  is- 
sued by  defendant  in  the  state  of  Texaa.  and 
delivered  In  the  state  of  Texas." 

"Conclusions  of  Law. 

"*!  find  that  the  provision  in  said  policy  which 
reduces  plaintiff's  recovery  to  one-half  of  the 
face  of  said  policy,  in  the  event  the  insured 
should  die  from  a  pulmonary  disease  contracted 
within  the  first  12  months  of  said  policy,  Is  in 
contravention  of  anbdivision  3  of  artide  4742 
of  the  Bevised  Statutes  of  the  State  of  Texaa, 
which  provides  that  no  policy  of  life  insurance 
shall  contain  any  provision  for  any  mode  of 
settlement  at  maturity  of  less  value  than  the 
amount  on  the  face,  except  in  case  of  death  of 
insured  by  his  own  hand  while  sane  or  Insane, 
or  by  following  stated  hazardous  occupations. 
I  therefore  find  that  the  provision  in  said  policy 
is  void  'and  of  no  effect,  and  ftnd  for  the  plain- 
tiff for  the  fuU  aihonnt  sued  for.*' 

There  was  no  exception  taken  to  finding 
of  facta  of  the  court.  In  fact,  sncli  finding 
Is  agreed  to  be  correct  by  both  parties;  but 
appellant  inslBts  that  the  court  erred  in  bis 
condusions  of  law  and  asslgnfl  the  following 
errors: 

First.  "The  Judgment  is  contrary  to  law  and 
the  evidence  in  that  the  policy  of  insurance  sued 
on  expressly  provides  that,  should  the  insured 
die  from  any  disease  of  a  pulmonary  character 
within  the  firat  12  mtmths  from  the  date  of  the 
policy,  the  company  would  pay  only  one-half 
of  the  amount  that  would  otherwise  be  doe  on 


the  policy  in  conseqhence  of  death  from  any 
other  disease;  that  the  nndisputed  facta  flow- 
ed that  the  insured  died  10  months  from  the 
date  of  the  policy  and  that  he  died  from  pneu- 
monia, a  disease  of  pulmonary  character  which 
had  its  beginning  within  the  first  12  months 
from  the  date  of  the  policy." 

Second.  "The  coart  erred  in  its  eondudon 
of  law  in  holding  that  the  Revised  Statute^  of 
1011,  art  4742,  aubd.  8,  rendered  null  and  void 
the  provision  of  the  policy  of  insurance  to  tiie 
effect  that: 

"  'In  event  of  death  of  Insured  resulting  from 
any  pulmonary  disease,  or  diseases  of  the  heart, 
kidney  or  liver  which  had  their  beginning  dur- 
ing the  first  twelve  months  from  the  date  of 
this  policy,  then  the  liability  of  the  company 
shall  be  limited  to  one-half  of  the  amount  that 
would  have  been  payable  under  thia  policy  in 
consequence  of  death  from  any  other  disease.' 

"Because'  said  atatute  does  not  apply  to  the 
caae  herein,  for  the  reason  that  no  mode  of  set- 
tlement was  provided  for  in  the  policy,  but  the 
dense  aa  above  set  out  was  nothing  more  than 
a  contract  <tt  insurance  placing  a  valid  limita- 
tion of  the  liability  of  the  company  <tf  the 
amount  payable  in  the  event  that  the  insured 
should  die  within  the  first  12  months  from  the 
date  of  the  policy  and  his  death  should  result 
from  certain  named  diseases." 

Third.  "The  court  erred  In  its  condnsion  of 
Isw  in  holding  that  the  Bevlsed  Statutes  Of 
1011,  art.  4742,  subd.  3,  rendered  null  and  void 
the  provision  in  the  policy  to  the  effect  that: 

"  'In  event  of  death  of  insured  resulting  from 
any  pulmonary  disease,  or  diseases  of  the  heart, 
kidneys  or  liver,  which  bad  their  beginning  dur- 
ing the  first  twelve  months  from  the  date  of 
this  policy,  then  the  liability  of  the  company 
shall  be  limited  to  one-half  of  the  amount  that 
would  have  been  payable  under  this  policy  in 
consequence  of  death  from  any  other  diaease.' 

"Because  said  statute  is  anconstltntional  and 
is  a  law  impairing  the  obligation  of  contracts 
and  takes  away  from  tht  parties  their  right  to 
contract  and  is  tn  direct  contravention  of  ar- 
tide  1.  I  10,  d.  1,  of  the  Oonetltntlon  of  the 
United  States." 

Under  the  first  two  of  its  assignments  ap- 
pellant makes  the  following  pr(q;>oattlons: 

Vint  '*Th9  provision  in  the  policy  providing 
for  the  payment  of  one-half  of  the  largest 
amouut  mentioned  in  the  policy  in  the  event  the 
assured  died  of  a  pulmonary  disease  having  its 
inception  within  a  certain  time  does  not  contra- 
vene section  3  of  article  4742,  because  the  stip- 
ulation in  the  policy  is  not  a  provision  for  any 
mode  of  settlement  at  maturity  for  less  value 
than  the  amounts  insured  on  the  face  of  the 
policy;  the  atipulation  in  the  policy  is  one  of 
the  provisions  of  the  policy,  showing  what  the 
'amounts  insured  on  the  face  of  the  poUcy*  are." 

Second.  "Under  the  amounts  insured  on  the 
face  of  the  policy,  the  beneficiary  was  not  en- 
titled to  collect  from  the  insurance  company 
more  than  eighty-six  ($86.00)  dollars;  the 
sum  of  eighty-six  ($86.00)  dollars  was  the 
amount  for  which  the  deceased  was  insured, 
under  the  facta  and  dreamstances  of  thia  case." 

We  cannot  agree  to  eitber  of  mipellant's 
proposltloDs.    Article  4742,  Bevlsed  OItII 
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StatDtea  of  1911t  In  ao  far  u  It  relates  ta 
the  qnsBtlcai  hoe  liiTC^Ted,  reads  as  foUows: 

"No  policy  of  life  insurance  shall  be  Issaed 
or  delivered  in  this  Btate,  or  be  issued  b;  a  life 
Insunmce  company  incorporated  ander  the  laws 
of  this  state,  tf  ft  contains  mj  of  the  foOow- 
ins  prOTiBi.oiie:  •  *  * 

"(8)  A  provision  for  any  mode  of  settlement 
at  matnrity  for  less  value  than  the  amounts  in- 
sured on  the  face  of  the  policy,  plus  dividend  ad- 
ditions, if  any,  less  any  indebtedness  to  the 
company  on  the  polic?,  and  lesa  any  premium 
that  may  by  the  terms  of  the  policy  be  deduct- 
ed; provided,  that  any  company  may  issue  a 
policy  promisinK  a  benefit  less  than  the  full  ben* 
efit  in  case  of  the  dMtfa  of  tba  Insnred  by  faifl 
own  hand  while  lane  or  insane,  or  hj  foUowing 
stated  faaMrdous  oceopationB." 

[1]  We  undarstand  from  Oie  lav  above 
quoted  that  It  prohlblta  any  Ufa  Inaurance 
cunpany  tzom  eitber  isHUiiig  or  dellTolnft  In 
tMa  state,  any  life  insurance  policy  wbicli 
prortdes  for  tbe  payment  of  leas  value  than 
the  amount  stated  on  the  face  of  the  policy, 
upon  the  death  of  the  Insnred,  except  In  case 
of  the  death  of  the  insured  by  his  own  hands. 
But  in  the  latter  case  a  policy  may  provide 
for  ft  benefit  less  than  the  full  benefit  shown 
by  the  fiice  of  the  p<^cy,  and  only  In  such 
case,  proviso  in  the  article  quoted  **that 
any  company  may  Issue  a  policy  promising 
a  ben^t  less  than  the  full  benefit"  In  case 
of  the  death  of  the  insured  by  his  own  hands, 
etc.,  being  included  in  the  same  article,  vre 
think  clearly  indicates  what  Is  meant  by  the 
words  or  phrase  preceding  it  in  the  same 
clause,  to  wit,  "a  provision  for  any  mode  of 
settlement  at  maturity  for  less  value  than 
the  amount  Insured  on  the  face  of  the  poli- 
cy," and  clearly  comes  under  the  rule  of  ex- 
presslo  unius  est  exclusio  alterius. 

The  argument  in  appellee's  brief,  we  think, 
clearly  presents  our  views  on  the  question  at 
Issue,  and  we  have  adopted  the  same. 

'If  we  are  to  expunge  from  this  statute  the 
exceptions  mentioned,  and  look  merely  to  the 
words  'amonnts  insured  on  the  face  of  the  pol- 
icy,' It  might  well  be  said  that  the  policy  in 
question  does  not  contravene  the  statute.  And 
if  we  were  extremely  hypercritical,  it  might 
also  be  said  that  the  words  'face  of  the  policy' 
might  mean  the  physical  face  of  the  policy,  in- 
stead of  the  everyday  common  sense  meaning 
of  the  word  face'  as  applied  to  any  instruAient 
evidencing  a  liability, 

"But  when  we  look  at  this  statute  in  Its  en- 
tirety, and  when  we  see  and  cousider  the  excep- 
tion, which  provides  that  in  only  two  instances 
can  a  life  policy  be  issued  which  provides  for 
the  payment  of  a  lesa  amount  than  the  full  ben- 
efit, it  becomes  an  absolute  certainty  that  thhi 
provision  of  the  policy  in  question  contravenes 
this  statute. 

'The  Legidature  bad  some  object  in  view  in 
enacting  this  law.  If  it  had  in  mind  that  a 
company  could  issue  policies  providing  (or  pay- 
ment of  leas  than  the  full  benefit  in  all  cases 
and  contingencies,  merely  by  placing  sndi  pro- 


visiois  on  the  phydcal  face  of  Ae  policy,  thai 
vbs  pass  the  statute?  The  companies,  in  the 
absence  of  the  statute,  had  that  right  already, 
and  why  this  proviso?  And  further,  If  such 
was  the  intention  of  the  Legislature,  the  act 
places  it  in  the  power  of  the  companies,  mere- 
ly by  incorporating  each  provisions  on  the  phys- 
ical face  of  the  policy,  to  render  the  statute  d 
no  effect. 

"On  the  other  hand,  if  the  LegiBlatare  had 
the  intention  to  stop  the  collection  of  full  pre- 
miums on  'catch'  polides  like  this  one,  which 
practically  prohibits  full  payment,  by  reason 
of  the  many  vital  organs  covered,  or  if  it  had 
in  mind  that,  notwithstanding  such  provisions, 
the  company  should  nevertheless  pay  the  full 
benefit,  in  all  candor  and  common  sense,  we  do 
not  see  how  such  Intention  could  have  been 
more  clearly  expressed.  There  can  be  no  ques- 
tion, hypereritically  or  otherwise,  as  to  the 
meaning  ct  the  words  full  benefit,* " 

We  ther^ore  conclude  that  tbe  court  did 
not  err  in  finding  that  the  provisitms  In  the 
poll^  which  attenmt  to  reduce  appellee's  re- 
covery to  <ni&-half  of  tbe  amount  given  on  the 
face  oS  the  policy  is  In  contravention  of  sub- 
division 8  of  article  4742  of  the  Revised  Stat- 
utes of  Texas,  supra. 

Counsel  for  appellant  has  dted  in  their 
brief  several  authorltiea  aa  sivportlng  the 
contoition  of  appelluit  that  audi  danse  .aa 
that  in  the  policy  sued  on  in  this  case,  which 
provides  for  payment  of  lesa  value  than  the 
amount  insured  on  the  face  of  the  policy.  Is 
enforceable  in  this  state,  notwithstanding 
the  provision  of  article  4742,  herein  quoted. 

We  do  not  think  any  of  them  support  this 
contentim,  as  none  of  them  indicate  even  re- 
motely that  the  states  In  which  the  decisions 
were  rendered  had  any  law  similar  to  article 
4742,  R.  S.  1911,  and  are  therefore  not  ap- 
plicable to  the  facts  of  this  case. 

[2]  Appellant's  third  and  fourth  assign- 
ments of  error  insist  that  the  trial  court 
erred  in  concluding  and  holding  that  article 
4742,  B.  S.  1011,  rend^s  null  and  void  the 
provisions  in  the  policy  of  Insurance  to  the 
effect  that— 

"In  the  event  of  death  of  insured  resulting 
from  any  pulmonary  disease,  or  diseases  of 

tbe  heart,  kidney  or  liver,  which  had  its  begin- 
ning during  the  first  twelve  months  from  the 
date  of  this  policy,  then  the  Uahility  of  the  com- 
pany shall  be  limited  to  one-half  of  the  amount 
that  would  have  been  payable  under  this  policy 
in  consequence  of  death  from  any  otiier  dis- 
ease'* 

— because  said  statute  Is  unconstitutI<aiaI ; 
that  it  impairs  the  obligation  of  cwtract  and 
takes  away  from  the  parties  th^r  right  to 
contract,  and  therefore  is  tn  direct  contra- 
vention of  article  1, 1 10,  ttf  the  Constitution 
of  the  United  States ;  tiiat  it  contravenes  the 
nftb  and  Fourteenth  Amendments  of  said 
Oonstltution,  which  grants  to  all  dtisens 
their  privilege  and  ImmunltleB,  and  pnAlbits 
any  state  from  depriving  any  person  of  lif^ 
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llbertr,  or  property  wlthont  dne  procM  of 
law,  mnr  deay  any  permo  within  Its  Juidsdtc- 
tlon  the  equal  protection  of  the  law ;  that  It 
also  contniTenea  article  1,  S  19,  of  ttie  Con- 
stitution of  the  State  of  Texas. 

Mr.  Cooley,  In  his  valuable  work  on  Con- 
stitutional lilitiltations,  says: 

"The  cODstitutionfility  of  such  laws,  as  a 
valid  exerdse  of  poUce  power,  has  often  been 
snstained,  and  Indeed  rarely  queetioned."  Cool- 
ey, Const  Lim.  283  and  579. 

We  think  that  as  a  ioatter  of  public  policy, 
and  In  the  Interest  of  the  public  welfare  of 
the  people,  the  Legislature  under  Its  police 
powers  has  the  right  under  the  Constitution 
of  this  state,  and  of  the  United  States,  to 
declare  that  insurance  companies  issuing 
life  policies  In  this  state  shall  not  place  in 
their  policies  a  provision  such  as  the  one 
held  by  the  ccmrt  below  to  contraTene  the 
law  of  this  state.  See  Whitfield  v.  ^na 
Life  Ins.  Co^  206  U.  8.  489.  27  Sup.  Gt  578. 
SI     Ed.  89S. 

"The  police  powers  of  this  state  extend  to 
the  pi-otcctioQ  of  all  lives,  health,  comfort  and 
quiet  of  all  persons  and  the  protection  of  all 
proper^  mthin  the  state,  and  the  mere  facts 
that  a  law  necessary  for  the  welfare  of  society, 
regulates  trade  or  business,  or  to  some  degree 
operates  as  a  restraint  thereon,  does  not  make 
it  unconstitutionaL"   8  Cyc.  864. 

The  authorities  cited  are  so  conclusive  as 
to  the  constitutionality  of  the  third  section  of 
article  4742,  K.  S.  of  1911,  so  often  referred 
to  in  this  opinion,  that  we  deem  It  unneces- 
sary to  further  comment  on  this  point 

There  appearing  no  error  in  the  record, 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


RALEY  V.  SAN  ANTONIO  WATER  SUPPLY 

CO.    (No.  6579.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.  June  16,  1921.) 

Waters  asri  water  conrses  t8=>203 (1 3)— Peti- 
tion to  restrais  tsrnlBg  off  water  hdd  Insuf- 
flclent  ' 

A  petition  by  a  consumer  for  a  decree  re- 
straining a  water  company  from  turning  otf 
the  water  from  his  bouses  for  nonpayment  of 
charges  alleged  to  be  illegal  and  eicessive,  and 
also  for  a  construction  of  the  contract  held 
insufficient  to  warrant  relief;  there  being  no 
definite  allegations  required  by  Rev.  St.  arts. 
4643,  4649,  showing  injury  would  result  from 
the  threatened  act,  and  no  attempt  by  the 
pleader  to  set  forth  the  contract. 

Appeal  from  District  Court,  Bexar  County; 
B.  B.  Minor,  Judge. 

Action  by  James  Raley  against  the  San 
Antonio  Water  Supply  Company.  Action 
dismissed,  and  plaintiff  appeals.  Affirmed. 


James  RaXey,  of  San  Antonio,  for  appellant. 
Taliaferro,  Oonningham  ft  Monrsund,  ot 
Son  Antonio,  for  appellee. 

SMITH,  J.  James  Baley,  as  plaintiff  be- 
low, filed  this  suit  against  the  San  Antonio 
Water  Supply  Company.  A  general  demur- 
rer to  plaintiff's  petition  was  sustained,  and, 
the  plaintiff  declining  to  amend,  the  suit  was 
dismissed,  nils  appeal  results.  The  peti- 
tion of  the  plaintiff  below  was  as  follows: 

"Plaintiff  says  that  he  and  defendant  are 
residenta  of  Bexar  county,  Tex.,  and  defend- 
ant is  a  corporation  duly  incorporated  by  the 
state  of  Texas  for  the  purpose  of  supplying 
water  to  the  dtizens  of  Sian  Antonio  (and 
plaintiff  is  one  of  such  citizens),  and  duly  char- 
tered by  said  city  by  ordinance  and  by  agree- 
ment between  said  defendant  and  said  dty  as 
trustee  for  all  the  citizens  thereof. 

"nsintiff  built  and  owned  a  number  of  honsea 
on  block  10.  dty  block  2249,  oo  Gould  and 
Salinas  streets,  and  bad  ccnmected  them  with 
defendant's  large  water  main  on  Zarxomora 
street  on  Prospect  Hill. 

"At  plaintiff's  request  defendant  put  in  a 
meter  on  defendant's  pipe  on  Gould  street,  and 
charges  plaintiff  illegal  and  extortionate  bills 
for  the  rent  of  meter  and  the  water  naed,  to 
wit:  For  tb«  first  house  sullied,  80  cents  per 
month,  and  for  each  house  supplied,  68  cents 
per  month,  and  for  rent  of  meter,  20  cents  per 
month. 

"Plaintiff  alleges  that  the  contract  with  the 
city  provides  that  where  a  meter  is  put  in 
the  water  company  can  charge  20  cents  a  month 
for  the  rent  of  the  meter  and  80  cents  a  month 
for  0,660  gallons  of  water  used,  and  if  more 
is  used  the  company  can  charge  1.12  cents 
for  each  lOO  gallons  for  each  excess. 

"Nowhere  in  the  contract  is  63  cents  men- 
tioned; and  the  contract  further  provides  that 
no  charge  can  he  made  for  anything  unless  it 
is  provided  for  in  this  contract 

"Plaintiff  says  tfaat  defendant  has  reudered 
bill  for  September  and  October,  1920,  for  three 
houses  using  water  running  through  the  meter, 
but  not  in  excess  of  6,660  gallons,  and  have 
charged  63  cents  for  each  of  two  houses,  and 
threaten  to  turn  ot£  the  water  unless  these 
charftes  are  paid. 

"Plaintiff  says  he  has  tendered  to  defendant 
$1  for  each  month,  which  Is  the  correct  blD, 
and  it  was  refused. 

"Haintiff  asks  for  a  decree  restralnfng  de- 
fendant from  turning  off  the  water,  and  also 
for  a  construction  of  the  contract  and  for 
general  relief." 

A  temporary  restraining  order  was  Issued 
in  the  case,  but  upon  a  hearing  the  court 
below  held  that  the  matters  set  up  In  the 
petition  were  not  sufficient  to  entitle  the 
plaintiff  to  an  Injunction,  the  temporary  or- 
der was  set  aside,  and  upon  his  request  the 
plaintiff  was  granted  leave  to  amend;  which 
he  subsequently  declined  to  do. 

It  will  be  oberved  that  the  prayer  is  simply 
that— 
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The  "plainUff  asks  for  a  decree  restrainins 
defendant  from  turninc  the  water  off,  and  also 
for  a  conetniction  of  the  contract,  and  for 
general  relief.** 

To  iay  the  least  of  It,  Uie  petltltm  does  not 
"contain  a  plain  and  Intelligible  statement 
<tf  the  sronnds  Cor"  the  relief  sought  by  In- 
Jtmctlon,  as  required  by  artldle  4640,  R.  S. 
The  allegations  are  vague  and  ccmfused;  ao 
much  so,  In  foct,  as  to  be  almost  unlntelllgl- 
bl^  and  the  nature  of  the  complaint  and 
grounds  for  relief  must  be  deduced  from  In- 
ferences rather  than  from  definite  iKate- 
ments.  There  Is  no  attempt  to  show  that 
Injury  to  appellant.  Irreparable  or  otherwise, 
would  result  from  the  execution  of  the  threat 
to  "turn  off  the  water,"  or  that  the  threat- 
ened act  would  "tend  to  render  Judgment 
Ineffectual"  In  the  main  case,  an  allegation 
required  in  article  4643.  If  appellant  had 
any  dear  and  definite  grounds  entitling  him 
to  an  Injunction,  be  should  have  amended 
and  alleged  them,  as  he  was  given  an  op* 
portuuity  to  do,  at  his  request 

The  contract  api>ellant  sought  to  have  con- 
strued was  not  described  by  him.  It  was 
not  attadied  to  the  petitlcm,  nor  was  a  copy 
thereof,  and  the  pleader  did  not  attempt  to 
set  forth,  or  state  even  in  general  terras  the 
provisions  of  it  The  trial  court  was  not 
advised  as  to  who  were  the  parties  to  the 
contract,  or  the  purposes,  terms,  or  effect  of 
It  and  there  was  nothing  before  the  court  to 
construe  or  determine. 

If  appellant  had  a  cause  of  action  for 
damages,  he  did  not  state  It  in  his  petition. 
He  did  not  allege  that  he  had  been  damaged 
or  would  likely  be  injured,  or  even  that  the 
threatened  act  of  the  appellee  would  result 
In  injury  to  him.  He  stated  no  cause  of 
.action  for  any  purpose. 

Ttie  Judgment  is  affirmed. 

FLY,  a  J.,  entered  his  dlsaualificatlon. 
and  did  not  sit  In  this  case. 


ELDRIDGE  V.  BARREDA.   (No.  6584.) 

(Court  of  Civil  Appeals  of  Texas.   San  An- 
tonio. Jmie  8,  1&21.  Rehearing  De- 
nied Jane  20»  1021.) 

I.  Fraud  «»28— ^srohater  in  anrecorderf  deed 
estitted  to  damages  os  vaador's  resale  to  In- 
■ooeat  purcbater. 
As  between  the  vendor  and  purchaser  in 
an  unrecorded  deed,  title  passes  to  the  pur- 
chaser under  Rev.  St  1911,  art.  0824.  and  no 
act  of  the  vendor  can  deprive  the  pundiaHer 
of  right  to  recover  damages  from  a  frandnlent 
•second  sale  of  the  land  to  an  innocent  par- 
chaser. 


T.  BABBSDA  319 

2.  JBdSBioRt  «B»708— laadnltslMs  sgalut  one 
Bot  party  to  former  suit 

In  salt  b7  the  parchaser  of  land  for  dam' 
ages  accrued  through  the  fraudulent  acts  of 
the  vendor  in  selling  the  land  to  another  after 
selling  it  to  plaintiff  purchaser,  Judgment  of 
foreclosure  by  defendant  vendor  in  another 
case  of  a  vendor's  lien  on  land  sold  to  a  third 
party  by  the  vendor  was  not  admiaaible  in  evi- 
dence against  the  plaintiff,  who  wss  not  s  par- 
ty to  the  lien  suit 

3.  Fraud  «=928— Vendor's  approprlatios  of 
venitor*$  land  by  resale  anjustlflablo. 

Even  if  no  trust  exists,  where  land  is  sold, 
and  deed  and  release  to  the  property  delivered 
to  the  purchaser,  and  the  vendor  paid,  the 
vendor  cannot  thereafter  sell  the  land  again  to 
another  party,  the  fint  purchaser's  deed  not 
having  been  recorded,  without  rendering  him- 
self liable  in  damages  to  tlie  first  purchaser; 
the  first  purchaser  being  under  no  obligation 
to  speak  to  the  vendor  about  the  appropriation 
of  bis  property. 

4.  Frand  «5>59(l)— Danaoe  ts  purehaser  rie- 
frsuded  by  resale  Is  valse  of  land  with  In- 
terest. 

The  vendor  of  land,  who  sold  a  second 
time,  the  first  purchaser  not  having  recorded 
his  deed.  Is  liable  to  the  first  purchaser  to  pay 
the  value  of  the  laiul  at  the  time  It  was  soUd  to 
him,  with  6  per  cent,  interest 

Appeal  from  District  Court,  Cameron  Coun- 
ty; W.  B.  Hopkins,  Judge. 

Suit  by  W.  8.  Eldridge  against  O.  P.  Bar- 
reda.  Frtmi  Judgment  for  defendant,  plain- 
tiff appeals.  Judgment  reversed,  with  in- 
structlmis. 

J.  H.  Mothershead,  of  Fort  Worth,  for 
appellant. 

Seabury,  George  &  Taylor,  of  Brownsville, 
for  appellee. 

FLY,  C.  J.  This  Is  a  suit  for  damages  In, 
stltuted  by  appellant  against  appellee,  al- 
leged to  have  accrued  through  the  fraudu- 
lent action  of  awellee  In  selling  a  certain 
tract  of  land  to  another  which  he  had  pre- 
viously sold  to  appellant,  but  who  bad  failed 
to  record  his  deed  of  conveyance  and  was 
prevented  from  recovering  the  land  because 
the  last  party  to  whom  appellee  sold  the  land 
was  an  Innocent  purchaser.  Appellee  an- 
swered by  graeral  demurrer  and  general  de- 
nial. The  court  rendered.  Judgment  In  favor 
of  appellee. 

The  facts  disclose  that  appellee  owned  1,- 
000  acres  of  land  in  Cameron  county,  a  part 
of  partition  share  No.  1,  In  the  Esplritu  Santo 
grant,  and  on  February  12,  1812,  in  consid- 
eration of  three  promissory  notes,  each  for 
$11,000,  payable  in  one,  two,  and  three  years, 
reeqpectlv^,  made,  executed,  and  delivered 
to  Samuel  Spears,  trustee,  a  warranty  deed, 
with  vendor's  lien  retained,  to  said  land.  In 
that  deed  was  the  recital: 


>For  otber  cams  see  lam*  topic  and  KBT-NtWBER  In  sU  Key-Numbered  Digests  and  Indexw 


Digitized  by 


320 


233  30UTHWESTEBN  BEPOBTEB 


"I  win  ezecnte,  acknowledse  and  deliver  re- 
leasee of  the  lien  retained  on  the  abore-d«- 
scribed  land  upon  sale  of  an;  part  thereof  and 
«B  to  the  parta  sold,  in  parcela  of  20  acres  or 
more,  npon  payment  to  me  of  $3S  per  acre." 

The  land  was  conveyed  to  Spears  In  trust 
for  Mrs.  Meta  Wedegartner  of  San  B^to, 
Tex.,  to  be  held  for  her  and  conveyed  to  any 
person  designated  by  her,  and  upon  her 
sumption  of  the  three  notes  given  by  Spears, 
as  trustee  to  appellee,  the  trustee  conveyed 
the  land  to  Mrs.  Wedegartner,  May  9,  1912. 
Both  of  the  deeds  mentioned  were  duly  re- 
corded. On  May  25,  1912,  Mrs.  Wedegartner 
entered  into  a  contract  with  the  San  Benito 
Land  &  Water  Company  and  W.  8.  Eldrldge, 
a[^>ellant  her^n,  whereby  she  conveyed  to 
■Bid  appellant  a  parcel  of  land  containing 
39.06  acres  out  of  the  Esplritu  Santo  grant, 
being  lot  No.  2  of  the  "Iowa  Gardens/'  as 
shown  on  a  certain  map  of  such  gardens. 
The  contract  also  contained  an  obligation  on 
the  part  of  the  company  to  furnish  water  for 
Irrigation  purposes.  Appellee  released  his 
vendor'a  Hen  on  lot  Na  2  to  the  tmstee  for 
Mrs.  Wedegartnw,  which  Inured  to  the  bene, 
fit  of  aiipelant,  That  release  was  made  on 
August  26.  1912,  but  appellant  placed  none  of 
his  conveyances  csx  record.  On  February  IS, 
1019,  aro^ee,  although  having  parted  with 
all  title  to  lot  No.  2,  sold  and  conveyed  the 
same  to  F,  H.  Handley,  who.  It  Is  admitted, 
was  an  innocent  pnrchaser.  Appellant  has 
paid  all  amounts  due  1^  him  <m  the  parcham 
mon«y  of  lot  No.  2. 

Under  that  testimcoiy,  which  was  not  con- 
tradicted, appellee  was  liable  to  appellant  for 
all  damages  arising  from  a  sale  by  appellee 
to  Handley  of  land  already  sold  by  him  to 
appellant  That  liability  could  not  be  avoid- 
ed by  any  judgment  afterwards  obtained  by 
appellee  against  Spears.  He  knew  that  the 
land  had  been  sold  by  Spears  to  appellant, 
for  In  his  release  of  the  vendor's  lien  on  lot 
No.  2  he  recited  that— 

Spears  bad  "conveyed  89.06  acres  of  land  to 
W,  S.  Eldridge,  being  lot  2,  delineated  apoa  a 
map  entitled  'Map  of  Iowa  Gardcae  under  Canal 
System  of  San  Benito  Lend  &  Water  Company,' 
and  the  sum  of  $1,367.10  having  been  paid  to 
me  by  said  assignee.'* 

[1]  The  first  assignment  of  oror  la  sustain- 
ed. As  between  appellant  and  appellee  the 
title  to  the  80.06  acres  of  land  contained  In 
lot  No.  2  had  passed  to  appellant,  and  no  act 
of  appellee  could  deprive  appellant  at  the 
right  to  recover  the  damages  frmn  a  fraudu- 
lent secfxid  sale  oi  the  land.  Any  other  con- 
ception of  Justice  and  right  should  be  brushed 
aside  as  untmable  tat  any  court  where  law 
and  equity  are  extended  to  litigants.  Upon 
what  theory  anidlee  was  extended  protection 
and  shielded  from  the  results  of  his  unlawful 
act  does  not  appear  from  this  record.  As 
said  by  this  court  in  the  similar  case  of  Mlt. 


chell  V.  Simons,  63  S.  W.  76.  both  the  allega- 
Uooa  and  jK-oof  show  that  appellee  had  per- 
petrated a  fraud  upon  the  appellant  by  tak- 
ing advantage  of  a  failure  to  record  the  deed 
to  him,  and  selling  the  land  to  another  part7 
who  would,  on  account  of  lack  of  notice,  be 
placed  In  the  position  of  an  Innocent  pur- 
chase as  to  appellant,  and  thus  derive  him 
of  his  land,  and  appellant  is  liable  for  the 
damages  arising  by  reason  <^  such  fraudu- 
lent conduct.  The  doctrine  of  that  case  has 
never  been  questioned,  but  the  case  has  been 
cited  several  times  with  ap|»oval  In  and  out 
of  the  8tat&  It  la  baaed  on  the  statute. 
Article  6824. 

[2]  Over  the  objections  of  appellant,  ap- 
pellee was  pmnitted  to  read  In  evidence  a 
Judgment  ot  foreclosure  by  appellee  in  a  case 
styled  Barreda  v.  Spears.  Trustee,  et  aL,  of 
a  vendor's  Uen  on  the  1,000  acres  of  land  sold 
to  Spears  by  appellee.  Ai^llant  was  not  a 
party  to  that  suit.  In  which  the  judgmrat  was 
obtained  on  December  9,  1914,  and  the  land 
was  sold  to  appellee.  How  this  Jndgment 
could  have  any  bearing  upon  the  rights  of 
ant^lant  does  not  appear.  The  second  a»> 
sU^ent  of  error  18  sustained. 

There  were  no  pleas  of  limi tattoo,  laches, 
or  stale  demand.  It  is  a  lAiln  case  of  a 
Tmdor  selling  a  tract  of  land  to  one  man, 
and  being  paid  the  purchase  money,  and  ttien 
selling  It  to  auothe  because  the  deed  to  the 
first  party  had  not  been  recorded.  It  la  a 
plain  case  of  an  attempt  to  d^nud  the  first 
vendee.  No  defense  was  really  offered,  and 
each  and  all  of  the  assignments  of  error  are 
sustained. 

[S]  TbB  novel  proposition  Is  made  that  the 
deed  and  release  to  the  property  having  been 
delivered  to  appellant,  and  appellee  having 
received  the  full  purcliase  price,  no  relation 
of  trust  existed  between  app^ant  and  ap-. 
pellee,  as  the  transaction  became  entirely 
executed.  That  acadmlc  proposition  might 
be  true  or  not,  but  it  would  not  Justify  ap- 
pellee in  appropriating  the  property  of  anoth- 
er. He  will  not  be  permitted  to  escape  from 
the  consequences  of  selling  the  land  of  anoth- 
er and  ai^roprlatlng  the  proceeds  by  any 
such  fine  spun  theory.  It  would  not  make 
any  dlflference  whether  appellant  neglected  to 
record  his  papers  becaase  of  reliance  In  the 
honesty  of  appellee  or  not,  for,  independent 
of  such  trust,  appellee  had  no  right,  in  law 
or  morals,  to  appropriate  the  property  of 
another  to  his  own  use  and  benefit 

Appellee  falls  also  to  understand  that  proof 
of  the  taking  of  another's  property,  with  tho 
Intent  -to  ai^pn^wlate  It  to  the  use  and  bene- 
fit of  the  taker,  Is  ptpof  of  fraud.  If  It  had 
been  pwsonal  property*  It  might  have  be«k 
given  a  barrier  name  In  a  court  of  criminal 
Jorisdiction.  The  evidence  clearly  proved 
fraud. 

Appellant  was  under  no  obligation  to  spmic 
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to  appellee  about  the  appropriation  of  his 
property,  or  to  Inform  blm  that  appellant  had 
bought  the  land  and  paid  for  It,  and  like  most 
men,  if  not  all  men,  under  like  circumstances, 
did  not  want  some  one  else  to  appropriate  it. 
'  He  had  the  rigrhf,  so  far  as  appellee  was  con- 
cerned, to  remain  silent,  and  there  Is  no  rule. 
In  all  the  broad  realm  of  eqnltr  that  appellee 
can  Invoke  In  behalf  of  his  act  In  selling  the 
same  land  twice  and  appropriating  tbe  pur- 
chase money  each  time. 

[4]  Appellee  fs  liable  to  appellant,  and 
should  be  made  to  pay  the  value  of  the  land 
at  the  time  it  was  sold  to  appellant,  with  6 
per  cent,  interest,  and  If  this  court  had  suf- 
flclent  data  upon  which  to  determine  that 
value,  Judgment  would  be  rendered  here  In 
Ills  favor  for  that  amonnt. 

The  Judgment  will  be  reversed,  with  in- 
structions to  the  district  court  to  take  no  ac- 
tion except  to  ascertain  the  market  value  of 
the  land  per  acre  at  the  time  that  It  was  sold 
to  appellant,  and  when  that  fact  is  ascer- 
tained to  render  judgment  for  that  amount 
with  6  per  cent  Interest  thereon  per  annum 
and  all  costs  in  this  behalf  expended. 


SEABOARD  OIL  &  OAS  CO.  V.  OKLAHOMA 
STATE  BANK.  (Nv.  9663.) 

<Gonrt  of  C3WI  Appeals  of  Texas.  Tort  Worth. 
Jane  4,  1921.) 

1.  Appeal  asi  error  «»397— NoUos  of  appeal 
is  opes  oogrt  sooonaiy  to  auatala  Jurlsdle- 
tion. 

-  Since  Vernon's  Sayles'  Ann.  Civ.'  St.  1914, 
art  2064,  provides  that  notice  of  appeal  mast 
be  given  by  appellants  in  open  coart,  and  the 
notice  shall  be  noted  on  the  docket  and  entered 
of  record,  notice  of  appeal  in  open  court  is 
necessary  to  sustain  the  appellate  Jurisdiction. 

2.  Appeal  and  error  9=3417(1)— ReoltatlDa  m 
a  supersedaas  bosd  that  an  appeal  was  taken 
U  set  suffloleat  notloe  of  appeal. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  20S4,  providing  that  a  notice  of  appeeil 
mnst  be  given  in  open  court  and  entered  on 
the  do<Aet  and  record,  a  mere  recitation  in  tbe 
supersedeas  bond  ffled  18  days  after  Judgment 
that  an  appeal  was  taken  is  not  a  sufficient  no- 
tice of  appeal. 

Appeal  from  Dtotrlct  Goor^  Wichita  Ooun' 
tr;  P.  A.  Martin,  Judge. 

Action  between  the  Oklahoma  State  Bank 
and  the  Seaboard  Oil  &  Gas  Company  and 
others.  From  a  Judgment  for  the  Bank,  the 
Seaboard  OH  ft  Gaa  Company  appeals.  Ap- 
peal dismissed. 

BulUngtim,  Botme,  Humidirey  ft  Hoffman, 
of  WlchiU  Falls,  for  a^ieUant 

W.  B.  Gbaunoey.  of  Wichita  Falls,  tor  ap- 
pellee: 


V.  FAJCiM  821 

S.W.) 

■  BUCK,  J.  [1]  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  of  Wichita 
county  in  favor  of  the  Oklahoma  State  Bank, 
and  against  the  Seaboard  OU  ft  Gas  Company 
and  George  W.  Sterling  and  J.  J.  Mathls. 
The  Judgment  fails  to  show  that  any  notice 
of  appeal  was  given,  nor  does  It  otherwise 
appear  In  the  record,  except  a  recitation  In 
the  supersedeas  bond  that — 

"The  Seaboard  Oil  ft  Gaa  Company  and 
George  W.  Sterling  have  taken  an  appeal  to 
the  Court  of  Civil  Appeals,"  etc. 


"by  the  appellants  giving  notice  of  appeal  in 
court  within  two  days  after  final  jndg- 
ment,  or  two  days  after  Ju^raent  overruling 
a  motloB  for  a  now  trial,  which  shall  he  noted 
on  the  docket  and  entered  of  record^"  etc. 

Notice  of  appeal  given  in  open  court  Is 
necessary  to  sustain  the  Jurisdiction  of  this 
court  Beaumont  v.  Newsome,  143  S.  W.  941 ; 
Western  Union  Tel.  Oo.  v.  O'Keefe,  87  Tex. 
423,  28  S.  W.  945. 

W  We  do  not  think  a  mere  re(4tatlon  In 
the  supersedeas  bond,  filed  A  days  after  the 
Judgment,  that  an  appeal  was  taken,  is  suffi- 
cient to  give  this  court  jurisdiction,  and  un- 
der the  authorities  dited  the  appeal  la  dis- 
missed ton  want  of  Jurisdictiim. 


MAGEE  V.  PALM  Ot  al.    (NOw  6600.) 

(Court  of  CivQ  Appeals  of  Texas.    San  An- 
tonio.   June  22,  1^.  Rehearing 
Denied  July  2,  1921.) 

1.  lajsnctiofl  «=»I22— Petitloa  held  properly 
verified. 

Wbare  officer  before  whom  affidavit  attach- 
ed to  petition  for  an  Injunction  certified  that 
plaintiif  swore  that  the  facts  stated  In  the 
petition  were  true,  and  followed  that  with  the 
certificate,  "Sworn  and  subscribed  to  before 
me,  this  80tb  day  of  March  A  D.  1921,"  the 
petition  was  properly  verified,  although  plaiu- 
tilTs  signature  was  pre&xed  to  the  affidarit  in- 
Btcad  of  following  the  same. 

2.  Exeouttoa  «s»l72(4)-Petltloi  for  isjsio. 
tion  naa4  sot'  stats  Is  teraa  that  Isjuor  will 
result. 

A  petition  for  an  injunction  restraining  levy 
of  an  execution,  showing  that  irreparable  in- 
jury would  result  to  the  owner  of  the  property 
by  a  sale  under  execution,  was  suhicient, 
though  it  did  not  state  in  terms  that  such  in- 
jury would  result 

3.  Appeal  asd  error  «s>l90(2)— Ssffloloaoy  tf 
bond  nust  be  raised  is  trial  court. 

That  bond  furnished  on  granting  of  tem- 
porary injunction  under  Rev.  St  1911,  art. 
4654,  was  Insufficient  in  amount  presented  no 
ground  for  reversal  of  the  judgment,  where 
appellant  did  not  assail  the  bond  in  ttie  trial 
court 
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vides that  an  appeal  may  be  taken— 
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4.  Appeal  and  error  «s>253— Objeotlon  to  fail- 
ure to  properly  verify  petition  waived  by 
falling  to  except. 
Order  of  verification  of  a  petition  most  be 
rained  by  exception  Id  the  trial  court,  and  a 
failure  to  do  so  la  a  wairer  of  defect  on  appeal. 

Appeal  from  Gonzales  County  Court;  J. 

C.  Romberg,  Judge. 

Stilt  by  Melissa  A.  Palm  and  husband 
agalust  J.  C.  Magee.  Prom  an  order  granting 
a  temporary  Injunction,  defendant  appeals. 
Affirmed. 

CotAe  &  Rossell,  of  San  Antonio*  for  appel- 
lant 

Carl  St  Swearingen,  of  San  Antonio,  for  ap- 
pelleea 

FLT,  C.  J.  ^niis  Is  a  suit  brou^t  by 
Uellssa  A.  Palm,  Joined  by  her  husband,  G. 
B.  Palm,  to  restrain  the  levy  of  an  execution, 
issued  ont  of  the  county  court  df  Gonzales 
county  in  which  appellant  was  plaintiff  and 
G.  B.  Palm  was  defendant;  llellsaa  A.  Palm 
not  being  a  party  to  the  suit,  and  the  prop- 
erty about  to  b4istised  under  executim  being 
the  separate  property  <tf  Mrs.  Palm.  From 
the  order  of  the  court  granting  a  temporary 
injunction  this  appeal  has  been  perfected  by 
appellant. 

ni  The  application  is  signed  by  Melissa  A. 
Palm  In  propria  persona,  in  fact  she  has 
signed  it  twice,  describing  herself  In  the  first 
instance  as  piaintlff.  It  Is  reasonably  de- 
ducible  that  the  second  signing  was  made 
with  reference  to  the  affidavit,  the  signature 
being  prefixed  to  the  affidavit.  Instead  of  fol- 
lowing the  same.  The  officer  before  whom 
the  affidavit  was  taken  certifies  that  Melissa 
A.  Palm  swore  that  the  facts  stated  in  the 
petition  were  true,  and  follows  that  with  the 
certificate:  "Sworn  and  subscribed  to,  before 
me,  this  30tb  day  of  March  A.  D.  19-21."  The 
petition  Is  properly  verified.  Kohn  v.  Wash- 
er, 69  Tex.  67,  6  &  W.  551,  5  Am.  St  Rt^.  SH. 
As  said  by  the  court  in  the  cited  case: 

"The  statute  provides  that  all  affidavits  'shall 
be  in  writing  and  signed  by  the  party  making 
the  same,' "  but  "as  to  the  pl^ce  of  siffnatore 
nothing  is  said." 

In  that  case  the  signature  of  the  affiant 
appeared  below  the  signature  of  the  notary 
public  and  his  official  deaignatlon.  The  name 
of  Melissa  A.  Palm  being  i^gned  to  the  peti- 
tion, and  the  notary  public  having  certified 
that  she  had  subscribed  her  name  and  sworn 
to  the  same  before  him,  the  affidavit  and 
verification  were  sufficient.  As  said  In  the 
similar  case  of  Chancey  v.  Allison,  48  Tex. 
Civ.  App.  441,  107  S.  W.  605 : 

"The  statute  does  not  prescribe  any  form  of 
affidavit  to  a  petition  for  injunction,  and  when 
the  petition,  as  in  this  case,  is  signed  by  the 
plaintifE,  and  there  is  appended  thereto  the 


jurat  of  a  proper  officer  certifying  that  it  was 
subscribed  and  sworn  to  before  Um,  the  veri- 
fication is  suffldent.** 

[2]' The  petlUxm  showa  tlutt  Irf^paraUe 
injury  would  result  to  the  owner  of  the  prop- 
erty by  a  sale  under  ezecutlm,  and  it  was 
not  necessary  to  state  In  term  that  snt^  in- 
Jury  would  result  If  it  were  necessary  for 
the  petition  to  show  that  the  petltionm 
had  no  adequate  legal  remedy,  the  allegations 
Indicate  that  fact 

[3]  This  proceeding  was  not  the  one  con- 
templated In  Rev.  St  1811,  aiUcle  46S0,  to  re- 
strain the  execution  of  a  money  Judgment  or 
the  collection  of  a  debt,  but  is  merely  to  pre- 
vent the  execution  creditor  frcnn  seisbig  prop- 
erty not  belonging  to  the  executioa  debtor. 
The  auctions  of  the  petition  bring  It  within 
the  scope  of  article  4651,  whrae  the  amount 
of  the  bond  is  left  to  the  discretion  of  the 
court  However,  it  the  bond  should  have 
been  double  the  $800  claim,  that  would  pre- 
sent no  ground  for  a  reversal  of  this  Judg- 
ment If  appellant  deemed  the  bond  insuf- 
ficent,  he  should  have  assulled  it  In  the  trial 
court  find  the  Judge  could  have  required 
another  bond.  Downes  v.  Monroe,  42  Tex. 
307. 

[4]  No  exceptions  to  the  petition  were  filed 
In  the  trial  court,  on  any  ground,  and  It  has 
been  held  that  want  of  v^ficatlon  of  a 
petition  most  be  raised  by  exertion  In  the 
trial  court,  and  a  failure  to  do^  so  is  a  waiver 
of  the  defect  Thouvenln  v.  Helzle,  3  Tex. 
57;  Collin  County  Trustees  v.  Stiff,  190  S. 
W.  216. 

The  appeal  Is  without  merit,  and  the  Judg- 
ment Is  affinned. 


CLUTTER  V.  WISCONSIN  TEXAS  OIL  CO. 
et  al.   <No.  65S3.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio. June  8,  1^21.   Rehearing  Denied 
June  29,  1921.) 

1.  Mines  and  niiierals  €»77— li  salt  to  eaaeal 
lease  for  dlsoentlnulag  work,  held  error  t« 
overrule  exeeptloa  to  part  of  amwer  tsttlna 
up  ■ortgag*  llan. 

In  suit  to  cancel  an  oil  and  gaa  lease  for 
dincontinuing  work,  it  was  error  to  overrate  ex- 
ception to  tibie  part  of  defendant's  answer  set- 
ting up  an  outstanding  mortgage  lien  on  the 
leasehold  land,  there  having  been  no  oaster 
under  it,  or  an  impending  ouster,  and  the  lien 
not  having  been  so  pleaded  as  to  entitle  defend- 
ants to  any  relief  on  such  accoont 

2.  Mines  and  minerals  ®=377— Leases  eonstnied 
against  lessae  and  forfaitures  favored. 

On  account  of  necessity  to  guard  the  rights 
of  the  landowner,  oil  and  gaa  leases  are  con- 
strued strictly  against  the  lessee,  and  forfei- 
tures are  favored. 


fts»For  other  crbm  set  ■uue  iodic  xfld  KEY-NUMUEK  in  all  Key-Numbered  DlSMti  and  Iad«e« 


Digitized  by  Google 


Tax.) 


CLUTTER  V.  WISCONSIN  TEXAS  OIL  CO. 

c»s  a.w.) 


323 


3.  Mine*  and  mlnerali  ^=377— Breaohea  of  les- 
see by  falling  to  contlnua  development  leave 
lesaor  to  remedy  of  «ulf  for  damages,  or  for 
speclflo  performance  or  eanoollatlon. 

Breaches  on  the  part  of  an  oil  and  gas  les- 
eee  by  failing  to  continue  the  development  of 
the  land  after  finding  gas  thereon  do  not  work 
a  forfeiture,  bot  leave  the  lesaor  to  a  remedy 
of  Boit  for  damages,  leaving  Mm  also  to  the 
right  of  specific  performance  or  cancellation. 

4.  TriaJ  ^139(1),  178— Dlreotloa  of  verdict 
when  there  la  any  evidenoe  hi  favor  ef  party 
erroneous;  evldooca  given  Its  strongest  pro- 
bative value  on  motion  to  direct  verdict. 

The  settled  rule  in  respect  to  directing  a 
verdict  in  favor  of  one  of  the  parties  on  the 
evidence  is  to  give  to  the  evidence  Its  strong- 
est probative  force  in  favor  of  the  ruling,  so, 
if  tiiare  la  any  evidence  in  favor  of  the  party 
against  whom  the  instruction  ia  given,  the  di- 
rection would  be  error. 

5/ Mines  and  mIneriUs  ^77— Evidam  Inuf- 
fldent  to  show  as  matter  of  law  that  leesees 
had  abandoned. 

Evidence  held  insnffldent  to  show  as  matter 
of  law  that  defendant  ofl  and  gas  lessees  had 
abandwed  their  contract  of  lease  with  plain- 
tiff, the  lessor's  auecesflor,  and  would  not  fairly, 
honestly,  and  in  good  faith  continue  the  fur- 
ther development  of  the  property;  the  ques- 
tion being  for  liie  Jnry. 

Appeal  frmn  District  Court*  Bexar  Coun- 
ty; J.  T.  Sluder,  Judge. 

Suit  by  Joe  Clutter  against  the  Wisconsin 
Texas  Oil  Company  and  another.  From 
Judgment  for  defendants,  plaintiff  appeals. 
Judgment  reversed,  and  cause  remanded 
for  new  trial. 

Barrett  &  Barrett  end  Douglas.  Carter  & 
Black,  all  of  San  Antonio,  for  appellant. 

H.  O.  Kins,  Jr..  M.  L.  Boark,  and  W.  H. 
Kenn<Hi,  all  ot  San  Antonio,  for  appellees. 

GOBBS,  J.  As  appellees  accept  the  state- 
ment  of  the  case  made  by  appellant,  we  here 
copy  the  same: 

Appellant,  Joe  Clatter,  instituted  this  suit 
on  January  14,  1820b  The  appellees  are  two 
corporatitms,  Wisconsin  Texas  Oil  Company 
ai^  Wisconsin  Texaa  Gas  Company.  Plain- 
tiff sought  to  cancel  an  oil  and  gas  lease  held  by 
defendants  as  lessees  under  assignment  as  fol- 
lows: 

Dated  January  11,  1919,  executed  by  Luciano 
Obayo  and  A.  P.  Barrett,  as  leasors,  and 
George  B.  Mechem,  as  lessee,  covering  300 
acres  of  land  fully  described  for  a  term  of  five 
years.  The  clauses  of  said  lease  contract  which 
bear  upMi  the  issnes  in  this  cause  are  as  fol- 
lows: 

"That  the  said  lessors,  for  and  In  considera- 
tion of  the  sum  of  91  in  hand  paid  by  the  said 
lessee,  *  •  *  and  of  the  covenants  and 
agreements  herein  contained,  does  grant,  de- 
mise, lease,  and  let  unto  the  said  lessee,  suc- 
cessors and  assigns,  for  the  sole  and  only  pur* 


pose  of  mining  and  operating  for  oil,  gas,  and 
other  minerals.  •  •  •  The  leasee  agrees  to 
commence  a  well  or  shaft  within  12  months 
from  this  date,  or  pay  at  the  rate  of  50  cento 
per  acre,  in  advance,  tor  each  additional  year 
such  commencement  is  delayed  from  the  time 
above  mentioned  for  the  commencement  of  such 
well  or  shaft  until  completed;  and  It  is  agreed 
that  the  commencement  of  such  well  or  of  a 
mining  shaft  in  merchantable  ore  or  minerals 
shall  be  and  operate  as  a  full  liquidation  of  all 
rent  under  this  provision  during  the  remain- 
der of  the  term  of  this  lease.  •  •  •  The 
lessee  shall  continue  the  development  of  said 
land,  if  oil,  gas,  or  other  minerals  are  found  in 
paying  quantities  in  the  first  well  drilled,  by 
starting  a  new  well  within  60  days  from  the 
date  on  which  the  first  well  is  finished  and  con- 
tinue such  development  until  there  shall  be  a 
wen  or  shaft  for  every  10  acres,  or  less,  on 
said  land.  It  is  further  agreed  and  understood 
that  should  water  be  found  in  any  wen  on  said 
premises,  and  the  lessee  should  abandon  such 
well  as  an  oil,  gas,  or  other  miuerals  well,  the 
lessors  may,  at  their  option,  retain  such  well 
as  a  water  well  by  paying  the  lessee  the  actual 
cost  and  carriage  from  San  Antonio,  Tex.,  of 
the  casing  contained  therein  necessary  to  main- 
tain such  well  as  a  water  well.  The  said  lease 
contract  contained  the  usual  provision  for  pay- 
ment by  royalties  of  parts  of  the  oil,  gas,  or 
minerals  produced,  and  also  provided  that  les- 
see might  assign  Us  rlf^ts.** 

Appellant  alleged  that  on  December  8.  1919, 
he  became  the  owner  in  fee  simple  of  the  300 
acres  of  land  covered  by  the  lease  contract; 
that  Luciano  Obayo  and  A.  P.  Barrett  executed 
the  lease  contract  as  set  out  above;  that  the 
rights  of  Geo.  B.  Mechem  under  said  lease  (;on- 
tract  were  assigned  to  appellees  under  date  of 
July  1, 1919;  that  a  well  known  as  Barrett  No, 
1  was  begun  on' said  land  under  said  lease  on 
or  abont  March  1, 191(K  and  completed  and  an- 
other one  started  known  as  Barrett  No.  2, 
which  was  completed  about  June  1,  1919;  that 
gas  is  paying  quantities  was  found  in  both  of 
said  w^ls;  that  since  the  completion  of  said 
second  well  the  appellees  have  wholly  abandon- 
ed all  operations  under  said  lease,  and  have  not 
begun  another  well  and  have  made  no  effort  to 
market  the  gas  from  the  two  wells  so  finished; 
that  the  appellees  are  and  were  foreign  corpo- 
rations without  permits  to  do  business  in  Texas, 
and  by  reason  thereof  are  not  permitted  by  law 
to  carry  on  the  busineaa  necessary  to  operating 
nnder  the  terms  of  the  lease  contract,  nor  can 
they  defend  this  suit  under  the  law. 

Appellees  answered  by  general  denial,  and 
special  answer  as  follows:  That  they  have  ac- 
quired the  rights  of  Geo.  B.  Mechem  under  said 
lease;  that  thousands  of  dollars  were  spent 
under  said  lease  in  developing  two  wells;  that 
the  volume  ot  gas  found  In  said  wells  is  suffi- 
ciently large  to  be  in  paying  quantities,  but 
that  there  is  no  market  for  audi  gas  in  that 
vicinity;  that  the  lease  contract  provides  that 
the  commencement  of  a  weU  in  paying  mineral 
shall  operate  as  full  liquidation  of  all  rent  nn- 
der said  lease  for  the  full  term  thereof,  and 
that  by  reason  thereof  the  commencement  of 
said  wells  satisfies  the  lease  in  full  to  January 
10, 1^;  -that  a  large  Uen  uists  upon  the  leas- 
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ed  premises,  rendering  it  nnsafe  for  appelleea 
to  proceed  with  development  operations;  that 
appellees  have  placed  casing  in  the  two  wells 
upon  the  leased  premises,  and  if  appellant  re- 
covers herein  appellees  pra;  that  the;  be  ad- 
judged to  be  entitled  to  remove  said  casing. 

By  trial  amendment  appellant  set  up  the  fact 
that  be  acquired  the  interests  of  A.  P.  Bar- 
rett Id  the  lease  contract. 

Bj  supplemental  answer  appellees  also  plead- 
ed tfae  right  to  remove  the  easing  from  the 
two  wells  upon  the  leased  premises. 

At  the  close  of  the  testimony  appellees  filed  a 
motion  for  an  instructed  verdict  in  their  favor. 
This  motion  was  granted,  and  a  verdict  was 
returned  herein  in  favor  of  appellees  tinder 
the  charge  of  the  court.  Judgment  was  render- 
ed upon  said  verdict  that  appellant  take  naught 
and  that  appelleea  go  hence  with  their  costs. 

[1]  We  tbink  the  court  erred,  as  complain- 
ed in  the  first  assignment,  in  overruling  the 
appellant's  exception  to  that  part  of  the  an- 
swer setting  up  an  outstanding  mprtgage 
lien,  because  there  was  no  ouster  under  it, 
or  an  Impending  ouster,  or  so  pleaded  that 
would  entitle  him  to  any  relief  because  of 
that.  Thornton  on  Oil  &  Gas  (3d  Ed.)  vol. 
1.  p.  C49,  S  3S6. 

Appellant's  remaining  exceptions  to  the 
answers  are  rather  directed  to  matters  of 
defense  which  arise  in  the  case,  not  neces* 
sary  to  pass  upon  here,  bnt  will  be  consider- 
ed  In  passing  upon  the  entire  case. 

The  real  and  more  Important  question  Is: 
Does  this  record,  under  the  facts,  disclose  a 
case  for  the  cancellation  of  the  oil  lease  as  e 
matter  of  law? 

[2]  We  shall  lay  out  of  sight  In  this  dis- 
cussion that  ancient  and  highly  commend- 
able doctrine  that  forfeitures  are  not  favor- 
ed, for  in  sach  cases  as  this,  Involving  the 
consideration  of  mineral,  gas,  or  oil  leases, 
forfeitures  are  very  much  favored;  that  la, 
they  are  most  strictly  construed  against  the 
lessee.  It  is  a  rule  of  necessity  to  guard  the 
rights  of  the  landowner,  as  well  as  the  pub- 
lic interest,  against  some  of  the  most  string- 
ent covenants,  often  not  well  understood, 
burdened  ^with.  nnetrecuted  and  profitless 
leases,  Incompatible  to  speedy  development 
of  the  land  and  an  obstacle  to  the  use  and 
the  alienation  of  property.  Cockrum  v. 
Christy,  223  S.  W.  308 ;  MclAugblln  v.  Brook 
et  ux.,  225  S.  W.  575;  Thornton  on  The  Law 
Bdatlng  to  Oil  ft  Gas.  {  118;  Brown  t.  Van- 
dergrlf  t,  80  Pa.  142. 

But,  wblle  that  rule  ia  true,  a  lessee  who 
begins  t3ie  work  In  good  faiHi,  performs  a 
very  material  pftrt  of  the  contract  and  at- 
tempts to,  and  will,  If  permitted,  carry  out 
and  perform  hU  entire  obligation.  Is  ^titled 
to  consideration. 

This  contract  has  no  provlidon  that  ipso 
facto  works  a  forf^ture  and  gives  the  ri(^t 
of  re-entr7.  It  has  this  Blgniflcant  provi- 
sion: 


"And  it  is  agreed  that  the  commencement  of 
such  well  or  of  a  mining  shaft  in  merdiantable 
ore  or  minerals  shall  be  and  operate  as  a  fall 
liquidation  of  all  rent  under  this  provision  dur- 
ing the  remainder  of  the  term  of  this  lease." 

This  lease  was  for  five  years  from  Janu- 
ary 11,  1919.  It  was  argued  by  tfae  parties 
that  appellee  began  drilling  upon  the  lease 
on  or  about  Mardi  1,  1019,  and  ctmUnned 
until  two  paying  gas  wells  were  produced, 
the  second  wdl  being  eompletied  aboat  the 
1st  day  ot  June,  1019. 

Appellee  contends: 

"The  lessee  was  nnder  no  obligation  under 
the  contract  to  do  anything  at  all  in  the  way  of 
development  before  the  expiration  of  one  year 
from  January  11,  iSHd,  the  date  of  the  contract, 
because  the  agreement  provides:  The  lessee 
agrees  to  commence  a  well  or  shaft  within  12 
months  from  the  date  hereof,  or  pay  at  the  rate 
of  50  cents  per  acre,  in  advance,  for  each  addi- 
tional year  such  commencement  is  delayed  from 
the  time  above  mentioned  for  the  commence- 
ment of  such  well  or  shaft  until  completed.' 
This  suit  seeking  cancellation  of  the  lease  was 
filed  on  January  14,  1820." 

Th^  were  a  couple  of  wells  drilled  on  the 
tract  of  land  and  a  idpe  line  on  this  tract 
running  across  on  another  tract  and  another 
well  and  caslnfe.  There  is  some  orldence  of 
other  work  done  on  the  pn^wrty. 

The  lease  proTldes  that  lessee  agrees— 

"to  deliver  to  the  credit  of  the  lessors,  heirs 
or  assigns,  free  of  oo»t,  in  the  pipe  lines  or 
other  receptades  used  by  the  lasaee,  the  equal 
one-eighth  part  of  all  oil  and  one-tentii  of  all 
gas  •  *  •  produced  and  saved  from  the  leas- 
ed premises.  *  *  •  The  lessee  shall  contin- 
ne  the  development  of  said  land,  If  oil,  gas,  or 
other  minerals  are  found  in  paying  quantities,  in 
the  first  well  drflled,  by  starting  a  new  well 
within  60  days  •  *  *  sod  continne  such  de- 
velopment unto  there  shall  be  a  well  or  shaft 
for  every  ten  acres  or  less  on  said  land.** 

Mr.  Wolfe  testlfled  that  the  Barrett  well 
No.  1  was  drilled  In  three  weeks  to  comple- 
tion In  the  early  part  of  1919. 

Mr.  Sense  testlfled  that  tb»  Barrett  No. 
2  was  completed  about  the  middle  of  June, 
1919. 

Rense  testifies  that  he  left  the  well  capped, 
and  that  he  went  back  two  <a  three  times 
after  its  completion,  the  last  time  '^bout 
two  months  ago"  (which  would  be  about 

September,  1920)  and  found  that: 

"There  was  no  work  of  any  kind  going  on 
there;  it  was  Just  as  I  had  left  It;  there  had 
been  nothing  done.  At  the  time  that  I  was  gut 
there  on  the  occasions  of  these  visits  tber* 
was  no  operation  going  on.  There  was  no  gas 
being  taken  from  this  well.  There  was  gaa  be- 
ing taken  from  some  wells,  but  these  two  wella 
were  capped;  th^  were  kept  capped  up  m- 
tirely.- 

Wolfe  testlfled  that  after  the  Barrett  No. 
2  was  flnl^ed  all  machinery  was  moved  off 
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the  lease  lierein  luvolved.  Defendants  dis- 
charged all  of  their  employees  In  Septm* 
ber.  1919. 

"As  to  whether  there  were  anj  toobi,  machln- 
•17,  or  anything  salable  left  on  the  lease,  there 

was  nothing  left." 

On  several  visits  to  the  Barrett  lease  (the 
one  In  controversy  here)  since  witness  left 
the  service  of  defendants : 

"There  was  no  machinery,  no  derrick,  or  any- 
thing on  the  Barrett  lease  at  that  time,  nothing 
at  an.** 

W.  P.  Ross,  an  employee  of  defendants, 
testified  Uiat  defendants  quit  developing 
work  in  Joly,  1919.  He  was  on  the  Barrett 
lease  several  tlm^  and  says: 

"There  was  no  drilling  going  on  at  the  time  I 
was  out  there  that  I  could  see.** 

Appellant  testified  that  be  acquired  the 
300  acres  of  land  by  deed  on  December  8, 
1919.  and  that  there  has  been  no  drilling  np- 
on  ttae  prepay  by  any  one  since  Qien. 

The  lessee  commenced  operations  as  re- 
qnlTed  within  the  stated  period,  and  put 
down  two  wells  In  merchantable  <ve  or  min- 
erals whlcta,  under  the  terms  of  the  contract, 
satisfied  the  rent,  and  started  the  second 
well  and  completed  It  within  the  required 
time,  but  did  not,  as  required,  "continue  such 
development  until  there  shall  be  a  well  or 
shaft  for  every  10  acres  or  less  on  said  land." 

[3]  This  suit  is  to  recover  the  land  and 
cancel  the  lease  because  of  abandonment,  on 
tbe  sole  ground  that  appellees  breached  the 
contract  containing  the  express  terms  that 
required  the  appellee  to  c(Hitinne  the  develop- 
ment  of  the  land.  Of  course,  under  all  the 
authorities,  including  the  common-law  doc- 
trine, such  breaches  do  not  work  a  forefel- 
tnre,  but  leave  the  party  to  the  remedy  of  a 
suit  for  damages.  They  leave  him  also  to 
the  right  of  specific  performance  or  cancel- 
lation. We  find  the  whole  subject  of  cancel- 
lation of  oil  lease  contracts,  having  close 
connection  to  the  matters  Involved  in  this 
case,  interestingly  discussed  by  Associate 
Justice  Greenwood,  who  wrote  the  opinion 
for  our  Supreme  Court  in  Grubb  v.  McAfee. 
109  Tel.  534,  212  S.  W.  467.  Among  other 
things  said  in  that  opinion,  he  stated : 

'^t  is  a  recognized  mie  that  additions  ought 
not  to  be  made  to  contractu  by  implication  be- 
yond that  which  is  necesaary.  And  we  eee  no 
reason  to  doubt  that  full  protection  may  be  ac- 
corded the  owner  with  respect  to  the  enforce- 
ment of  the  implied  covenant  of  the  lessee  to 
use  due  diligence  in  mineral  development,  with- 
out making  a  breach  of  the  covenant  a  ground 
of  forfeiture.  In  tbe  first  place,  the  party  obli- 
gated to  drill  cannot  abandon  bis  contract  with- 
out snbjecting  same  to  cancellation  on  that 
ground.  And  the  power  of  a  court  of  equity  in 
decreeing  specific  performance  is  far>reaching, 
such  power  having  been  exercised  in  a  proper 
case  to  compel  either  performance  or  abandon- 


ment by  a^  lessee  of  an  oil  leOBe,  within  a  very 
few  days.  Kleppner  v.  Lemon,  176  Pa.  511,  39 
Atl.  109;  Id.,  198  Pa.  S81,  48  Ati.  488.** 

Judge  Greoiwood  is  dlscusiring  a  ease  In 
which  coDtmcta  to  coim^e  are  inudled. 
Here  Uie  agreement  to  cfnnplete  is  made  by  ^ 
express  obllgntimi.  In  the  absence  of  a 
clause  of  forfeltare,  the  principle .  is  the 
sama 

Aft«-  securing  the  weHs  on  Jnne  15. 1919, 
an  abandomient  was  claimed  beeanse  no  gas 
waa  OT  had  been  marketed  aftw  that  date 
or  any  dCOrt  made  to  utilize  Oib  same;  also 
because  no  new  w611  was  started  witltfn  60 
days  after  the  completton  of  tbe  second  wdl 
and  tlie  deTel<^mait  oontinned.  To  show 
there  was  no  intention  to  abimdim  the  lease, 
it  is  claimed  tbe  appellees  were  not  required 
to  do  anything  for  a  period  of  <nie  year  bom 
the  Uth  day  of  January,  1919^  but  wltldn 
three  or  four  days  after  that  date,  and  on 
tbe  14th  day  of  January,  1920,  this  suit  was 
ijistituted,  notwithstanding  the  two  wells 
had  been  ccnnpleted.  Here  time  was  not  of 
tbe  essence  of  the  ctmtract  It  is  also  claim- 
ed that  the  appellant  who  waa  not  tbe  origi- 
nal lessor  purchased  the  lease  with  the  ex-, 
press  purpose  of  brlngh^  this  suit  to  cancel 
it  and  to  secure  the  valuaUe  rlghte  there- 
under. Appellees  contend  there  was  no  in- 
tention to  surrender  tbe  lease  nor  to  long 
delay  its  development  as  required  by  the 
terms  of  the  contract;  that  the  appellee  be- 
came financially  embarrassed  and  had  to 
sell  the  tools  to  get  some  money  for  tempora- 
ry relief;  that  the  two  wells  were  properly 
finished,  anchored,  and  capped  with  a  pipe 
line  connected  to  one  of  the  wells  through 
which  tliey  were  using  the  gas  or  fuel  oil  in 
the  operation  of  the  cactus  plant  situated 
upon  the  Hamllton-Swaiu  tract,  where,  a 
witness  testified: 

"The  company  had  headquarters  and  houses 
on  the  HamiltoD-Swatn  tract  They  had  a  cook 
house  and  machinery  of  different  kinds.  It  was 
the  camp  and  headquarters  for  that  general 
vicinity  out  there.  I  know  as  a  fact  that  the 
Wlsconsin-TezaB  Oil  Company  and  the  WiBCon- 
sin-Texaa  Gas  Company  maintained  their  offices 
on  the  Hamilton-Swain  tract.  There  is  nothing 
there  now  at  the  present  time  In  tbe  way  of 
machinery  or  drills,  but  there  is  a  shop  and 
house  stiU  there.  There  is  a  machine  out  there 
to  make  a  kind  of  cow  feed  out  of  the  cactus 
plant.  I  don't  know  what  it  is;  It  la  on  the 
Hamilton-Swain  tract," 

It  is  contended  that  prior  to  appellant's 
purchase  there  was  no  complaint  or  demand 
made  for  appellees  to  proceed  and  continue 
with  the  development.  Appellees,  in  partial- 
ly completing  the  work,  spent  large  sums  of 
money,  which  would  be  entirely  lost  to  them 
If  not  permitted'  to  finish  their  contract 
They  liquidated  all  damages  for  rent  for  the 
entire  rental  term,  as  shown,  and  would  suf- 
fer Irreparable  loss  if  not  permitted  to  "con- 
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tiuue"  with  this  work  to  its  completion.  As 
seen  from  what  we  bave  said,  wMcb  is  based 
upon  respectable  authority,  courts  do  not 
look  with  special  faror  to  defoulters  in  oil 
lease  contracts,  but  there  is  a  well^settled 
principle  of  law  that  abandonment  In  an; 

•  kind  of  contract  Involves  an  Issue  of  fact, 
largely  dependent  upon  the  intent  of  the 
party.  The  intention  to  Tolootarlly  abandon 
and  relinquish  the  right  must  appear  from 
the  cTidence.  Such  Intention  cannot  In  all 
cases  be  shown  by  a  mere  cessation  of  work 
for  a  certain  period  of  time.  We  know,  as 
said  in  Qrubb  t.  McAfee,  supra,  that  facts 
may  be  shown  as  evidence  of  the  Intention, 
as  a  matter  of  law,  that  the  contract  will 
not  lie  completed,  but  we  do  not  think  they 
have  that  cogent  ^ect  here.  In  the  Ombb 
Case,  supra,  sappUoB,  machinery,  etc.,  had 
been  removed  some  nine  years,  and  during 
which  time  no  prospecting  or  drilling,  or 
producing  (^rations  on  the  land  was  done, 

.  and  when  he  alnndoned  it  he  refused  to  com- 
ply with  his  obligations.  He  did  not  deny 
that  he  IntMided  to  abandon  the  contract 
when  he  ceased  work,  and  did  not  testify 
to  any  desire  or  porpose  to  resume  opera- 
lions.  In  this  case  the  undisputed  evidence 
shows  that  a  material  part  ot  the  contract 
was  performed.  Two  producing  wells  were 
secured  and  capped.  All  the  rfmt  was  paid; 
so  the  qaestion  is  presented  u  a  fact :  Was 
that  contract  breadied  and  abandoned  to 
"continue  sndi  ddvelopmoits  vnUl  there 
shall  be  a  well  <ir  shaft  for  every  10  accea 
or  less  on  said  land"? 

[4]  The  settled  ralei  In  respect  to  direct- 
ing a  verdict  in  fiivor  of  one  of  the  parties 
on  the  evidence,  Is  to  give  to  the  evidence 
its  strongest  prt^ntlve  force  In  favor  of  the 
mllng,  so.  If  there  is  any  evidence  in  favor 
of  the  party  against  whom  the  Instruction 
was  given,  it  would  be  error.  Such  directed 
verdict  can  be  proper  cmly  if  under  all  the 
evidence  and  under  all  reasonable  inferences 
therefrom,  as  a  matter  of  law,  the  party 
against  whom  the  InHtrncted  verdict  was 
ordered  was  not  entitled  to  recover.  It 
may  be  further  tested  by  saying  It  Is  a  qnes- 
^on  "whether  reasonable  minds,  viewing 
the  evidence  In  Its  most  favorable  light  for 
the  appellant,  could  have  returned  a  verdict 
In  his  favor.  If  so,  the  court  erred  In  di- 
recting the  verdict.  If  not,  then  the  ruling 
of  the  court  Is  correct." 

[6]  Applying  these  familiar  rules  to  this 
case,  we  cannot  say,  as  a  matter  of  law,  that 
the  appellants  had  abandoned  the  contract, 
and  would  not  fairly  and  honestly  and  in 
good  faith  continue  the  further  development 
of  the  mineral  properties.  That  was  the 
real  question  at  Issue,  which  we  regard  as  a 
jury  question.  E.  W.  Hall  et  al.  v.  E.  A. 
McOIesky,  228  S.  W.  1005;  Hall  et  aL  v.  Rob- 
erts ct  nx.,  228  S.  W.  lOOS. 


There  were  sufflclent  facts  to  go  to  the 
Jury  as  to  whether  or  not  the  contract  was 
abandoned,  and  the*  court  was  not  Justified 
In  this  case  under  the  evidence  to  take  It 
away  from  tliem  and  direct  their  verdict  as 
a  matter  of  law.  It  was  therefore  error  to 
so  instruct  the  Jury,  and  the  Judgment  of 
the  trial  court,  ^r  that  reason,  Is  reversed, 
and  the  cause  remanded  for  a  new  trlaL 


MAYS  at  al.  v.  FIRST  STATE  BANK  OF 
KELLER.   (No,  9404.) 

(Court  of  Civil  Appeals  of  Texas.   Fort  Worth. 
May  28,  1921.   Rehearing  Denied 
July  2,  1»21.) 

1.  Prladpal  and  agent  <^l77(i)— Notitie  to 
agent  Is  notice  to  prineiiial. 

'  The  principal  ia  bound  by  the  knowledge  of 
the  agent,  tliat  is,  notice  to  the  agent  cousti- 
tutes  notice  to  the  principal. 

2.  Banks  and  banking  «=9|  16(6)— Notice  to 
cashier  acting  for  self  in  taking  notes  not 
laiputable  to  bank. 

Where  the  cashier  of  a  bank  in  taking  title 
to  certain  notes  was  furthering  his  own  inter- 
est and  object  and  was  not  acting  for  the  bank, 
it  cannot  be  presumed  that  he  would  have  noti- 
fied the  controlling  officers  of  the  bank  of  hia 
own  violation  of  die  trust  imposed  in  him  hy 
the  parties  transferring  the  notes,  so  that  no- 
tice to  him  is  not  notice  to  the  baiik. 

3.  Bills  and  notes  «s»359— Bank  which  took 
notes  In  aatisfaetiM  of  pn-sxlstlng  indebt- 
•dnaas  gava  '^alie"  anl  was  holier  In  tfas 
eoarss, 

Bank  which  took  notes  in  liquidation  of  Its 
caahier's  pre-existing  indebtedneett  to  the  bank 
iteld  a  bolder  in  due  course,  having  gfTea 

"value"  within  Vernon's  Sayles'  Ann.  Civ.  SL 
1914,  art.  582. 

[£d.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Series,  Value.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Bruce  Toung,  Judge. 

Suit  by  the  First  State  Bank  of  Keller 
against  W.  J.  Maya  and  otbera.  Fnun  judf- 
ment  for  plaintiff,  defendants  appeaL  Af- 

Qrmed. 

John  L.  Poulter,  of  Fort  Worth,  for  appet 
lants. 

Samuels  &  Brown,  of  Fort  Worth,  for  ap- 
pellee. 

CONNER,  C.  J.  In  its  final  form  this  suit 
is  one  by  the  appellee.  First  State  Bank  of 
Keller,  against  W.  J.  Mays  and  (Tharles 
Mays  upon  two  series  of  promissory  notes. 
The  first  series  consisted  of  sir,  payable  in 
the  sum  of  ?100  to  W.  J.  Maya,  or  order, 
and  given  by  Riley  and  Sarah  Gonzales, 
as  purchase  money  for  a  certain  tract  of 
land  conveyed  by  W.  J.  Mays  to  tb«n. 


I  For  otMr  chw  see  um«  topic  and  KBV-NUMBBR  to  all  Key-NumberMi  PlaeaU  and  lodcxn 
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These  notes  were  dated  August  3,  1914.  and 
tue  nrst  uiie  made  to  mature  Jidy  7,  1915, 
and^eotfaers  yearlj- thereafter.  Ttaesevoud 
series  consisted  of  two,  each  payable  to  W. 
J.  Maya,  or  order,  in  the  Bum  of  ¥550,  and 
executed  by  one  J.  W.  f  rice  as  part  of  the 
purchase  luoney  of  cwtain  lota  owned  by 
W.  J.  Mays  and  conveyed  to  Price  on  the 
date  of  the  notes,  which  was  Octolwr  26, 
1914.  These  notes  matured  July  1  and  De- 
cember 1,  1915,  respectively. 

Goncales  and  wife  and  3.  W.  Price  were 
made  parties  defendants  and  the  plaintiffs 
sought,  as  against  them  and  W.  J.  Mays, 
Judgment  with  a  foreclosure  of  the  vendor's 
liens  evidenced  by  the  notes.  The  claim  of 
Charles  Mays  originated  after  the  claim  o£ 
the  plaintiff  bank,  and  Is  wholly  dependent 
upon  the  defense  presented  by  the  defendant 
W.  J.  Mays,  and  in  our  subsequent  treat- 
ment of  the  case  we  will  therefore  make  no 
further  reference  to  Charles  Mays. 

There  Is  but  little,  if  any,  controversy  in 
the  facts.  Briefly  stated,  in  September  and 
October,  1914,  the  cashier  of  the  plaintiff 
bank,  one  John  Thomson  Adams,  appropriated 
certain  moneys  to  his  own  use  and  thereby 
became  indebted  to  the  plaintiff  bank  in  the 
sum  of  $1,700.  This  defalcation  having  been 
discovered,  the  said  cashier,  on  the  27th 
day  of  October,  1914,  brought  to  and  'had 
entered  upon  the  bank's  books  the  promissory 
notes  hereinabove  described,  in  liquidation 
of  his  said  indebtedness.  The  evidence  shows 
that  the  bank  officers  and  others,  from  time 
to  time,  passed  upon  and  treated  said  notes 
as  the  property  of  the  bank  and  as  an  ex- 
tingnlshment  of  the  cashier's  indebtedness, 
and  the  Jury,  in  answer  to  a  special  verdict, 
so  found.  It  Is  also  undisputed  that  at  the 
time  of  such  deposit  each  of  said  notes  was 
indorsed  by  W.  J.  Mays.  It  is  also  undis- 
puted tliat  at  the  time  of  such  deposit  of 
the  notes  and  acceptance  thereof  by  the 
plaintiff  bank  no  ofBcer  other  ttiau  said  cash- 
ier had  notice  or  knowledge  ot  any  defuse 
to  said  notes,  or  of  a  vice  or  Imperfection 
therein. 

It  further  appears,  however,  both  from  the 
evidence,  and  from  a  special  finding  of  the  Ju- 
ry, that  at  the  time  of  the  delivery  of  tlie  notes 
in  qnestlfm  by  J.  Thomson  Adamd  It  was 
tmderstxiod  and  agreed  between  them  that 
said  notes  cihould  be  put  up  as  ocdlateral  by 
the  said  Adams  only  to  obtain  a  loan  from 
R.  O.  Jobnson,  and  that  said  notes  should 
be  vsed  in  no  other  way  and  for  no  other 
pozpose:  the  testimony  on  the  subject  by 
W»  J.  Hays  being  to  the  effect  that  Adams, 
In  -wbMn  be  bad  confidence,  approached  him 
with  the  representation  that  be  was  about 
to  lose  a  section  of  land  in  West  Texas  that 
be  had  purchased,  for  the  want  of  91,700, 
and  that  to  enable  Adams  to  save  bis  land 
he  (Mays)  bad  given  the  notes  in  question 
to  him  (Adams)  with  the  direction  to  take 


them  to  Mr.  R.  G.  Johnson  and  use  them  a^ 
collateral  security  for  a  loan,  ' 

Upon  the  evidence  and  findings  referred 
to,  the  court  entered  Judgment  in  favor  of 
the  plaintiff  bank  against  the  makers  and 
W.  J.  Mays,  as  indorser,  for  the  amount  due 
on  the  said  notes,  also  foreclosing  the  ven- 
dor's liens  as  prayed  for,  and  the  defmdant 
W.  J.  Mays  has  appealed. 

Appellants  first  assign  error  to  the  re- 
fusal of  the  court  to  Ihstruct  the  Jury  to  find 
for  the  defendants,  and  thus  state  their  theo- 
ry of  the  case: 

"We  took  the  legal  positlmi  In  the  court  be- 
low aod  will  endeavor  to  present  the  case  in 
this  court  upon  the  theory  that,  when  W.  J. 
Mays  sold  the  land  belonging  to  him  and  took 
the  notes  in  controversy  as  a  part  of  the  par- 
chase  price  for  bis  land,  the  notes  were  then 
bis  property,  and  that  he  had  the  legal  tight' 
to  eoter  into  an  agreement  with  Adams  that 
the  notes  should  be  hypothecated  to  secure  a 
loan  of  money  to  be  paid  on  a  section  of  land, 
80  that  the  land  would  be  available  as  an  as- 
set and  available  as  a  means  of  releasing  the 
notes,  80  that  they  could  be  returned  to  their 
rightful  owner,  without  losing  his  ownership 
of  his  said  property,  while  in  the  hands  of 
Adams,  who  undertook  to  violate  his  trust  and 
misappropriate  them,  or  in  the  hands  ot  any 
one  who  wrongfully  acquired  them  or  took 
them  with  notice  of  the  arrangement  under 
whidi  tbey  were  acquired  from  the  owner.  If 
the  ^otes  were  acquired  from  W.  J.  Mays  with- 
out consideration  and  for  a  specific  purpose, 
which  trust  aod  agreement  was  violated  by 
Adams,  the  duly  elected  cashier  of  the  Keller 
State  Bank,  the  bank  could  not  then  set  up  a 
superior  title  to  the  notes  as  against  W.  J. 
Mays,  1^  acquiring  the  poseession  of  the  notes 
through  the  false  and  fraudulent  acts  and  con- 
duct of  their  duly  elected  agent  and  cashier, 
Adams,  without  assuming  the  knowledge  pos- 
sessed by  its  cashier  ot  tfae  means  used  in  ac- 
quirmg  the  notes  from  Mr.  Mays.  Mays  parted 
with  his  possession  of  the  notes  without  eon- 
sidoration.  This  Is  undisputed.  The  bank 
could  not  legally  claim  a  superior  title  to  the 
notes  unless  it  could  occupy  the  position  of  an 
innocent^  purchaser  In  due  coarse  of  trade,  for 
value,  without  notice  of  the  drcnmstanceB  un- 
der which  they  were  acquired  from  Mays.  This, 
we  Insist,  the  bank  has  not  done  under  the 
record  of  this  case.** 

[1]  While  ft  Is  a  well-settled  general 
rule  of  law  that  tbe  principal  Is  bound  by 
the  knowledge  of  an  ageat,  or,  otherwise 
stated,  that  notice  to  the  agent  constitutes 
notice  to  tfae  principal,  yet  there  are  excep- 
tions to  the  rule.  Tfae  general  rule  Is  bas- 
ed upon  the  duty  resting  upon  the  agent  to 
disclose  to  bis  prlndpsl  all  the  material  facts 
coming  to  his  knowledge  with  reference  to 
his  agency,  and  a  presumption  that  he  has 
done  this  Is  ordinarily  indulged.  But  it 
seems  apparent  to  us,  as  it  evidently  did  to 
the  lower  court,  that  the  cashier  of  the  plain- 
tiff bank  in  acquiring  the  notes  In  question 
from  W.  J.  Mays  was  not  acting  for  the 
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bank.  It  does  not  i^tpear  tbat  tbe  bank  was 
-engaged  In  the  gai«-al  business  of  purchas- 
ing securities  of  the  kind,  nor  that  the  cash- 
ier had  been  commissioned  by  the  bank  to 
secure  either  the  notes  in  question  or  any 
other  notes,  unless,  perhaps,  notes- given  for 
moneys  loaned  out  of  the  tunk.  On  the  con- 
trary. It  seems  quite  evident  that  in  securing 
the  notes  as  he  did  from  W.  J.  Mays  the 
cashier  was  acting  in  hia  own  Interest  and 
to  serve  a  particular ,  purpose  of  his  own, 
to  wit,  to  therewith  discharge  his  liability  to 
the  bank  arising  out  of  his  misappropriation. 

The  author  of  Ruling  Case  Law  (volume 
21,  p.  843,  (  24)  tlms  states  the  rule  that  we 
think  should  be  applied  here: 

"While  the  knowledge  of  an  agent  is  ordi- 
narily to  be  imputed  to  the  principal,  it  would 
appear  now  to  be  well  established  thnt  there 
is  an  exception  to  the  construction  or  imputa- 
tion of  notice  from  the  agent  to  the  principal 
in  case  of  such  conduct  by  tbe  agent  as  raises 
a  clear  presumption  that  he  would  not  commu- 
nicate Uie  fact  In  coatroverayf  as  where  tbe 
communication  of  such  a  fact  .would  necessa- 
rily prevent  the  consuimmation  of  a  fraudulent 
scheme  whic^  the  agent  was  engaged  In  per- 
petrating." 

[2]  Adams'  authority  as  cashier  was  suf- 
ficient, doubtless,  to  pass  title  to  the  notes 
secured  by  him  from  W.  J.  Mays  to  the  bank, 
by  having  them  entered  upon  the  bank's 
books  as  the  bank's  property  and  procuring 
the  acceptance  of  tbe  same,  but  in  so  doing 
lie  was  furthering  his  own  Interest  and  ob- 
ject, and  It  cannot  be  presumed  that  he 
would  have  notified  the  controlling  officers 
of  the  bank  of  his  violation  of  the  trust  im- 
posed in  htm  by  W.  3.  Mays.  To  hare  done 
so  would  doubtless  have  defeated  tbe  very 
purpose  he  had  In  view. 

In  31  C^c.  pp.  1^  to  1270,  It  Is  said: 

"A  principal  also  has  a  right  to  receive  mon- 
ey from  an  agent  in  payment  of  a  debt  due 
froDi  tbe  latter  without  inquiry  as  to  the  source 
from  which  it  came;  and  if  It'is  in  good  faith 
so  received  and  applied  by  the  principal,  its 
subsequent  retention  after  he  learns  ■  that  it 
was  procured  through  an  anauthoriied  trans- 
action entered  into  by  the  agent  in  his  name 
will  not  amount  to  a  ratification  of  such  trans- 
action." 

See,  also,  Kauffman  t.  Robey,  60  Tex.  308, 
48  Am.  Rep.  264;  Texas  Loan  Agency  v.  Tay* 
lor.  88  Tex.  47,  29  S.  W.  10fi7;  Holmes  t. 
Uvalde  Nat.  Bank,  222  S.  W.  640,  and  cases 
therein  cited. 

We  think,  th»efore,  that  we  must  hold 
that  the  appellee  bank  is  not  affected  by  the 
vice.  If  any,  occasioned  by  the  cashier's 
(Adams')  use  of  tlie  notes  otherwise  than  as 
authorized  by  W.  J.  Maya. 

[3]  We  are  of  the  opinion  also  that  It  must 
be  held  tbat  the  plaintiff  bank  Is  a  holder  of 
the  notes  In  question  in  due  course  and  for 
a  valuable  consideration. 


In  2  Wllllston  on  Contfacts,  p.  2140,  U  Is 

said: 

"A  holder  in  dne  course  is  a  holder  who  has 
taken  the  Instrument  under  the  following  con- 
ditions: (1)  That  it  Is  complete  and  regular 
upon  Its  face;  (2)  that  he  became  the  holder 
of  it  before  It  was  overdue,  and  without  notice 
that  It  had  been  previously  dishonored,  if  such 
was  tbe  fact;  (S)  that  he  took  it  in  good 
faith  and  for  value;  (4)  that  at  the  time  it  was 
negotiated  to  him  he  had  no  notice  of  any  in- 
firmity in  the  instrument  or  defect  In  the  title 
of  the  person  negotiating  it." 

Every  element  necessary  to  establish  the 
appellee  bnnk  as  a  holder  of  the  notes  In 
question  "In  due  course,"  as  defined  In  the 
quotation,  has  he&i  established  in  the  case 
before  us  by  tbe  undisputed  evidence,  unless 
It  can  be  said  that  the  bank  did  not  pay  val- 
ue therefor.  Article  582,  V.  8.  Tex.  Civ. 
Statutes,  provides  that  an  assignee  of  n^;o- 
tiable  Instruments  may  sue  In  his  own  name, 
and  If  he  obtains  such  Instrument  before  its 
maturity,  "by  giving  for  It  a  valuable  con- 
sideration, and  without  notice  of  any  dis- 
count or  defense  against  It,  then  he  shall 
be  compiled  to  allow  only  the  just  discounts 
against  himself." 

In  Wllllston  on  Contracts,  p.  2125,  {  25, 
the  author,  In  speaking  of  what  "value" 
must  be  given  by  the  transferee  of  negotiable 
instruments  in  order  to  constitute  him  "a 
purchaser  for  value  or  holder  in  due  course," 
says: 

"Value  is  any  consideration  sufficient  to  sup- 
port a  simple  contract:  An  antecedent  or  pre- 
existing debt  constitutes  value;  and  is  deemed 
such  whether  tbe  instrument  is  payable  on  de- 
mand or  at  a  future  time.** 

Chief  Justice  Hemphill,  In  Grmeaux  v. 
Wheeler,  6  Tex.  615-627,  has  this  to  say  on 
the  subject: 

"The  rule  that  to  support  the  holder's  title, 
the  transfer  must  be  bona  fide  and  for  valuable 
consideration,  was  usually  expressed,  in  the 
eariiest  cases,  with  the  qualification  that  the 
notes  must  have  been  received  in  the  usual 
course  of  trade.  What  is  meant  by  the  usual 
course  of  trade  has  been  much  dlscnssed,  and 
attempts  have  been  made  to  limit  the  descrip- 
tion to  cases  in  which  the  holder  has  made  an 
actual  advance  in  money,  or  its  equivalent,  for 
the  paper.  In  New  York,  it  baa  been  beld  that 
a  note  taken  in  payment  of  a  precedent  debt 
was  not  taken  in  the  usual  course  of  trade; 
.  and  the  holder  would  not  have  a  valid  title  aa 
against  the  real  owner;  nor  could  he  rerist  an 
equitable  defense,  good  between  the  maker  and 
the  payee.  But  the  great  weight  of  authority 
is  tbat  a  transfer  for  a  precedent  debt  is  in 
tbe  usual  course  of  trade;  and  the  holder  must 
be  treated  as  a  bona  fide  holder  for  value. 
Judicc  Story,  in  the  case  of  Swift  v.  Tyson 
(16  Pet.  R.  1),  reviews  the  New  York  cases 
and  the  whole  doctrine.  In  his  luminous  opin- 
ion, he  states  that,  assuming  it  to  be  true 
.  (which,  however,  may  well  admit  of  some 
doubt,  from  the  generality  of  the  language) 
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that  the  holder  of  a  negotiable  note  is  unaf- 
fected by  the  equities  of  the  antecedent  par- 
ties, of  which  he  has  no  notice,  only  where  he 
receives  it  in  the  usual  course  of  trade  and 
business,  for  a  valuable  consideration  before  it 
becomes  due,  we  are  prepared  to  say  that  re- 
ceivinr  it  in  payment  of,  or  as  security  for, 
a  pre-existing  debt,  is  according  to  the  known 
usual  course  of  trade  and  bueiiiess.*' 

In  3  RnUng  Case  Law,  p.  260, 1 209,  in  dls- 

cnssin?  the  subject,  It  is  said : 

"The  prevailing  view,  however,  has  been  that 
the  indorsee  of  a  bill  of  exchange  or  a  prom- 
issory note,  before  Its  matori^,  taking  it  as 
payment  or  security  for  a  pre-existing  debt,  is 
to  be  deemed  a  holder  for  a  nluable  considers- 
tion,  in  the  ordinary  eonrae  of  trade,  and  to 
hold  it  free  from  the  latent  defenses  on  the 
part  of  the  maker." 

In  Herman  t.  Gnnter,  83.  Tex.  66,  18  S. 
W.  438.  29  Am.  8t.  He^.  632,  It  was  said  that 
one  vrbo  acqnlred  a  n^tlable  note  In  pay- 
ment of  a  iwe-exlsting  debt  la  a  purchaser 
for  valne  and  In  the  osnal  coarse  of  trade. 
-See,  also,  Alexander  t.  Bank,  19  Tex.  OIt. 
App.  620,  47  S.  W.  840,  where  It  was  held, 
that  the  holder  of  a  negotiable  note  acquired 
before  maturity  as  collateral  security  for  a 
pre-existing  debt  would  be  protected  as  an 
innocent  bolder,  unless  he  bad  notice  when 
he  acquired  it  of  the  equity  existing  betwem 
the  maker  and  the  payee. 

What  we  have  said,  we  think,  disposes  of 
every  material  question  presented  by  the  as- 
Bigoment  of  error.  They  are  all  accordingly 
overruled,  and  the  Judgment  Is  affirmed. 

On  Rehearing. 
We  think  this  case  distlnguiAable  from 
that  of  Atlantic  Cotton  Mills  v.  Indian  Or- 
chard Mills,  147  Mass.  268,  17  N.  £1.  496,  9 
Am.  St.  Rep.  698,  and  that  the  case  of  Hum- 
mel T.  Bank,  75  Iowa,  689,  37  N.  W.  954,  cit- 
ed in  footnote  to  first  case,  more  nearly  ap- 
plicable to  the  case  before  va. 


FIRST  NAT.  BANK  OF  BURKBURNETT  v. 
SPROLES  at  al.  (No.  8661.) 

(Court  of  Olvil  Appeals  of  Texas.  Fort  Worth. 
Jnne  4,  1921.  Rehearing  Denied  July  2, 
1921.) 

Pleading  «=>422— Failure  to  attack  (letltion  for 
laek  of  verifloatlon  prevents  objection  to  tes- 
timony supporting  that  part  of  petition. 

In  a  suit  by  a  depositor  to  recover  the  dif- 
ference between  the  amount  of  a  raised  check 
and  the  amount  as  the  depositor  wrote  it,  where 
the  petition  alleged  forgery  in  raising  the  check, 
though  Vemon*B  Sayles'  Ann.  Civ.  St.  1914,  art. 
1828,  provides  that  when  defendant  sets  .up 
counterc^im  plaintiff  may  plead  thereto,  and 
whenever  defendant  is  required  to  plead  any 
matter  under  oath   plaintiff  shall  alfio  plead 


under  oath,  and  artide  8710  provides  that  in  an 
acdon  on  an  instnunent  in  writing,  when  the 
instrument  Is  set  up,  it  shall  be  received  in  evi- 
dence without  proof  of  execution,  unless  the 
party  executing  it  shall  deny  it  by  written  affi- 
davit, the  failure  of  defendant  to  except  to  the 
petition  for  lack  of  verification  waives  his  right 
to  object  to  testimony  denying  tbe  execution  of 
the  check. 

Appeal  from  District  Court,  Wldilta  Coun- 
ty; P.  A.  Martin,  Judge. 

Action  by  X  C.  Sprolea  and  another  against 
the  Flrrt  National  Bank  of  Burkbumett,  Tex. 
From  Jndgraoit  for  plalntUfa*  defendant  ap- 
Iteala.  Affirmed. 

J.  li.  Lackey,  of  Wlcblta  FaUa,  for  ap- 
pellant. 

Carrigan  Montgomery,  Britain  &  Moi^an 
and  Bert  King,  all  of  Wichita  Falls,  for  ap- 
pellees. 

DUNKLIN,  J.  J.  C.  Sproles,  who  was  a 
depositor  of  the  First  National  Bank  of  Burk- 
bumett, Tex.,  drew  a  check  on  the  bank  pay- 
able to  the  order  of  F.  A.  Wlllimas  for  the 
sura  of  $3.75.  The  check  was  afterwards  so 
changed  as  to  make  It  read  that  It  was  drawn 
for  the  sum  of  $800,  and  after  that  raise  it 
was  presented  to  the  bank  and  paid,  and 
plaintiff's  account  with  the  bank  was  charged 
with  the  sum  of  $800,  Instead  of  $3.75.  The 
raising  of  the  check  was  a  forgery. 

J.  C.  Sproles,  Joined  his  brother  S.  P. 
Sproles,  who  was  also  Interested  In  the  de- 
posit In  the  bank  In  the  name  of  J.  C.  Sproles, 
Instituted  this  suit  against  the  bank  to  re- 
cover $796.25,  the  amount  of  excess  paid  by 
reason  of  the  forgery.  Plaintiffs  recovered 
Judgment  for  the  amount  sued  for,  and  the 
defendant  has  appealed. 

In  their  petition  plaintiffs  allied  the  for- 
gery by  the  raise  of  the  amount  of  the  cheek 
after  J.  C.  Sproles  had  signed  It.  Defendant 
denied  the  raise,  and  alleged  specifically  that 
J.  G.  Sproles  signed  the  check  with  the 
amount,  $800,  written  therein.  , 

Based  upon  articles  1828  and  3710,  Y.  S. 
Tex.  Civ.  Stats.,  appellant  has  assigned  error 
to  the  admission  of  testimony  offered  by 
[dalnttffs  to  prove  the  forgery  over  the  objec- 
tton  that  plaintiffs  had  not  verified  their  al- 
legations of  forgery. 

Article  1828.  V.  S.  Tex.  CIt.  Stats.»  reads  as 
follows: 

"When  the  defendant  sets  up  a  cousterdaim 
against  the  plaintiff,  the  plaintiff  shall  plead 
thereto  under  the  mles  prescribed  for  the  plead- 
ings of  defensive  matter  by  the  defendaAt  so 
far  as  the  same  may  be  applicable.  And  when- 
ever under  such  mlea  tiie  defendant  is  required 
to  plead  any  matter  of  defense  under  oath,  the 
plaintiff  shall  in '  like  manner  be  required  to 
plead  such  matters  under  oath  when  relied  on 
by  him." 
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Article  3710,  reads: 

"When  anj  petition,  answer,  or  other  pleading 
shall  be  foonded,  in  whole  or  in  part,  on  any  in- 
strument or  note  in  writing,  charged  to  have 
been  executed  b7  the  other  party  or  by  his  au- 
thority, and  not  alleged  th«r^  to  be  lost  or  de- 
stroyed, such  instrument  or  note  in  writing 
shall  be  .received  as  evidence  without  the  ne- 
cessity of  proving  its  execution,  unless  the  party 
by  whom  or  by  whose  authority  such  instru- 
ment or  note  in  writing  is  charged  to  have  been 
executed,  shall  file  His  affidavit  in  writing  deny- 
ing the  execution  thereof;  and  the  like  rule 
shall  prevail  in  all  suits  against  indorsers  and 
sureties  upon  any  nota  or  tnatmmeut  in  writ- 
ing." 

Defendant  did  not  except  to  plaintiffs'  peti- 
tion for  lack  of  Teriflcatlon,  and  by  reason  of 
Its  fiillure  so  to  do  It  waived  any  right  to 
object  to  the  tesdmcny  compl«lned  of,  even 
thout^  It  could  be  said,  but  wtaldi  we  doubt, 
that  the  statutes  were  applicable  to  plaintiffs' 
allegations  of  forgery.  Asboroft  v.  St^bens, 
16  Tex.  Glv.  App.  841,  40  S.  W.  1036 ;  G.,  C. 
A  S.  F.  By.  Go.  t.  Ja<^n  &  Edwards,  86 
S.  W,  47;  Oneal  v.  Welsman,  39  Tex.  Civ. 
App.  592,  SS  S.  W.  290. 

We  are  of  opinion  further  that  the  evidence 
Introduced  was  su£Bclent  to  support  the  Judg- 
ment of  the  trial  court,  which  Is  now  here 
aflbmed. 


HUBBARD  V.  HUBBARD.   (No.  1226.) 

(Court  of  Civil  Appeals  of  Texas.  EI  Paso. 
June  14,  1821.) 

Divorce  ^=s>287— Reversal  of  decree  for  plali- 
tlff  held  to  render  moot  defendanffa  appeal 
from  interlocutory  order  of  sale. 
The  reversal  of  a  decree  of  divorce  for 
plaintiff,  with  no  motion  for  new  trial,  rendered 
Ineffective  an  order  for  the  sale  of  property  for 
division,  so  that  the  question  presented  by  de- 
fendant's appeal  from  an  order  dissolving  an 
injunction  staying  such  sale  was  moot,  and  the 
apped  will  be  dismissed. 

Ai^>eal  -from  District  Court,  Eastland 
County;  R  A.  Bill,  Judge. 

Suit  by  Parilee  Hubbard  against  J.  M. 
Hubbard  for  divorce.  Decree  for  plaintiff. 
From  an  order  dissolving  an  injunction  stay- 
ing sale  of  property  for  division,  defendant 
appeals.   Appeal  dismissed. 

See,  also,  231  S.  W.  160; 

Shepherd  ft  Kelly,  of  Eastland,  for  appel- 
lant 

Turner  ft  Seaberry,  of  Eastland,  for  appel- 
lee. 

WAI/THALL,  J.  This  case  presents  an  ap- 
peal by  J.  M.  Hubbard  from  an  order  of  the 
district  court  dissolving  a  temporai?  writ 
of  injunction,  in  a  suit  by  Parilee  Hubbard 
against  her  husband,  J.  M.  Hubbard,  for  di- 


vorce and  partition  of  certain  properties 
described. 

The  trial  court  granted  the  decree  for  di- 
vorce, and,  having  found  that  some  of  the 
property  (real  estate)  could  not  be  equitably 
partitioned,  ordered  the  property  sold  and 
the  proceeds  divided  as  directed.  J.  M.  Hub- 
bard perfected  an  appeal  In  the  divorce  pro- 
ceeding and  sought  to  have  the  sale  and 
portion  of  the  property  restrained  pwidlng 
appeal.  The  trial  court  granted  a  temporary 
writ  of  Injunction  as  prayed  for,  but  on  m«>- 
tlon  dissolved  same,  and  this  appeal  Is  pros- 
ecuted from  that  order.  On  appeal  this 
court  set  aside  the  decree  tor  divorce  and 
reversed  and  remanded  the  case.  No  motion 
for  a  new  trial  in  the  divorce  proceeding 
having  been  filed  in  this  court  wlQiin  the 
time  required,  the  order  of  sale  and  parti- 
tion of  the  property  is  without  a  judgment, 
and  the  question  presented  by  thiS' appeal 
has  become  a  moot  question. 

It  is  ordered  that  the  anneal  be  dismissed, 
at  appellant's  cost 


■MATTHEWS  v.  DEA80N  ot  «L    (No.  8573.) 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
June  25,  1921.) 

1.  Vendor  and  purchaser  4sa>344— Party  suing 
for  breaoh  matt  prove  oostraot  and  tender  of 
perform  anoe. 

One  suing  for  damages  for  breach  of  a 
contract  to  convey  land  must  prove  the  contract 
alleged  and  a  tender  of  full  performance  on  his 
part 

2.  Vendor  and  pwrohaser  «=>344— Parchaser 
held  not  to  have  shown  ability  to  perform 
agreement  as  to  negotiating  sale  of  second 
mortgage  note. 

Where  it  was  part  of  a  contract  for  Hit  sale 
of  land  that  the  purchaser  should  negotiate  a 
sale  of  a  second  mortgage  note  at  a  specified 
discount,  evidence  that  a  tldrd  person  agreed 
to  take  the  note  at  such  discount  provided  a 
guaranteed  title  to  the  property  was  furnished 
and  tax  receipts  produced,  did  not  show  that 
the  purchaser  was  prepared  to  carry  out  the 
agreement,  where  it  was  not  shown  that  such 
guaranteed  title  or  tax  receipts  were  furnished, 
or  that  the  third  person  was  willing  to  buy  the 
note  without  such  guaranty  or  the  production 
of  such  receipts. 

3.  Vendor  and  pnrchaaer  <=»350— Evidanoe  hald 
not  to  show  purchaser  conid  have  made  apeoi- 
flad  cash  payment 

Where  it  was  a  condition  of  a  contract  for 
the  sale  of  land  that  $800  should  be  paid  in 
cash,  evidence  that,  when  the  purchaser  told 
the  vendor  he  was  ready  to  carry  out  his  part 
of  the  agreement,  he  had  a  check  in  his  pocket 
did  not  show  that  he  could  have  performed  the 
contract  where  the  amount  of  the  check  or 
who  drew  it  or  that  the  money  could  have  been 
obtained  on  it  did  not  appear. 


«s»For  other  caws  Me  same  topic  and  KSIT-NUMBER  In  aU  Key-Numbered  Digests  tai  rndeZM 


Digitized  by  Google 


Tex.) 


MATTHEWS  v.  DEASON 

(2SS  a.w.) 


331 


4.  Vendor  and  parchater- «=)344  — Purchaser 
suing  for  breach  must  show  teader,  and  act 
laera  ttatenaat  of  readlaota  to  eany  out  eon- 
traet 

One  suitig  for  breach  by  a  vendor  of  a  con- 
tract to  convey  land  was  bonnd  to  show  a  ten- 
der on  his  part,  and  it  was  not  sofficlent  to 
flhow  that  he  informed  defendant  he  was  ready 
to  carry  out  hie  part  of  the  a^eement. 

5.  Vaador  aad  purchaser  «=s>349— In  parehas- 
•fs  aotloa  for  breach,  alleeations  aad  tetfi- 
Mony  held  not  to  oarrespoad. 

Where  plaintiffs,  suing  for  defendant's 
breach  of  a  contnct  to  conv^  land,  alleged  that 
aa  part  of  the  contract  he  was  to  execute  a 
aecond  mortgage  note  (or  $2,000  bearing  inteiv 
est  at  the  rate  of  8  per  cent.,  and  providing  for 
attorney's  fees,  and  payable  in  equal  monthly 
inatallments,  while  the  testimony  showed  that 
the  agreement  was  that  plaintiff  was  to  negoti- 
ate  a  sale  of  the  second  mortgage  note  for  $1,- 
600,  and  pay  that  amount  to  defendant  in  full 
setUement  of  the  note,  the  allegations  and  the 
teatimonr  did  not  correspond. 

AK>eal  from  District  Court,  Dallas  Comi- 
ty; W.  F,  Whltehurst,  Judge. 

Action  by  S.  X.  Matthews  against  J.  T. 
Deaaon  and  others.  From  a  judgment  for 
defendanta,  plaintiff  appeals.  Affirmed. 

ti.  M.  Parks,  of  Dallas,  for  appellant 
BorgeBS,  Borgess.  Ghrestman  &  Bnindidg^ 
,of  Dallas,  for  appellees. 

TADBOT,  J.  Thla  is  tbe  aecond  appeal 
fn  this  easew  200  S.  W.  866.  Ttm  appellant 
sued  orfghMlly  to  compel  spedfle  perform- 
ance of  an  all^fed  contract  to  convey  a  lot 
of  land  in  the  dty  of  Dallas  and  to  enjoin 
the  threatened  sale  thereof  by  flw  sheriff 
of  said  county.  On  the  former  appeal  the 
case  was  reversed  and  femanded  for  a  new 
trial.  By  a  second  amended  petition  filed 
January  %  1020,  the  appellant  abandooed  his 
salt  for  ipedflc  praformance  and  now  se^a 
slmidy  to  recover  damages  for  allied  Inreacb 
of  contract  to  eonvi^  real  property.  He  al- 
leges in  sabstanoe  that  In  October,  1914,  ap- 
pellees sued  Um  upon  a  note  for  about  $2.- 
200,  besides  tnterest  and  attom^'s  fees, 
given  by  him  In  part  paymrait  for  c^tain 
,real  property  situated  in  Dallas,  Tex.,  and 
'secured  by  a  second  Hen  upon  said  property ; 
that  a  note  for  $4,000,  secnred  by  a  first  lien 
oa  the  same  property  was  recognized  In  that 
salt;  that  appellees  sought  to  foreclrae  their 
second  lien  and  have  the  property  sold  In 
payment  of  tbe  Judgment  rendered  thereon^ 
that  he  consulted  to  Judgment  being  rraidered 
against  litn  in  appellees*  favor,  for  amount 
sued  .for.  with  foreclosure  of  lien  and  sale 
of  the  iwoperty,  won  condition  that  after 
appellees  bought  tbe  iwoperty  In  at  sale  un- 
do: the  Judgment  they  would  reconvey  the 
pH^ierty  to  him,  the  terms  not  thai  being 
agreed  upon ;  that  afterwards  the  terms  were 


agreed  upon  in  substance;  that  appellant 
n-ould  secure  an  extension  of  the  $4,000  first 
lien  note,  for  a  period  of  three  years,  and 
appellant  would  execute  to  appellees  a  note 
for  ?2,000,  secured  by  a  second  Hen  on  the 
i)roperty,  said  note  bearing  Interest  from  Its 
date  at  the  rate  of  8  per  cent  per  annum, 
and  providing  for  10  per  cent,  attorney's 
fees,  to  be  dated  May  6,  1015,  and  payable  in 
equal  monthly  payments  of  $63  each  montlv 
beginning  June  1,  1015.  and  one  on  the  6th 
day  of  each  month  thereafter  until  said  note 
was  paid,  principal  and  Interest,  and  that 
appellant  would  execute  another  note  In  favor 
of  appellees  In  the  sum  of  $350,  secured  by 
Hen  upon  said  property,  and  due  In  six 
months  from  the  6th  day  of  May,  1915,  to 
be  paid  one-half  In  merchandise,  and  the 
further  payment  by- appellant  to  appellees  of 
the  sum  of  $800  in  cash,  upon  the  perform- 
ance of  which  obligations  on  the  part  of  ap- 
pellant he  alleges  appellees  agreed  to  re- 
convey  Bald  property  to  him.  Be  further 
alleges  that  he  tendered  i>erformance  on  his 
part  by  tendering  appellees  one  note  for 
$2,000,  another  for  $350,  and  $800  in  cash, 
having  partly  performed  the  'contract  by 
paying  $100  as  consideration  for  the  exten- 
sion of  said  $4,000  note,  which  was  extended 
by  the  holder  thereof  but  that  appellees  re- 
fused to  reconvey  said  property  to  Mm,  to 
his  damage  In  tbe  sum  of  $4,000,  with  legal 
Interest  therecm  from  April  10,  1915.  Be' 
alleges  in  paragraph  7  of  his  petition  that  he 
was  to  pay  a  total  of  $7,250  to  redeem  the 
property,  and  lays  his  damages  at  $4,750,  and 
also  claims  further  damages  by  reason  of 
loss  of  rent  of  the  property  at  $65  per  month, 
totaling  $2,500.  On  June  2,  1920,  the  case 
was  tried,  and  at  tbe  conclusion  of  the  evi- 
dence the  court  peremptorily  instructed  the 
Jury  to  return  a  verdict  for  the  appellees. 
The  appellant  presented  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  appealed. 

The  single  assignment  of  error  complains 
of  the  action  of  the  court  In  directing  the 
jury  to  return  a  verdict  in  favor  of  the  ap- 
pellees, and  the  proposition  asserted  is: 

"Thtt»  was  evidence  to  support  the  plaintiff's 
case  of  such  probative  force  as  to  leave  room 
for  ordinary  minds  to  differ  as  to  the  conclusion 
to  be  drawn  from  it,  tbe  evidence  making  on 
tbe  whole  a  prima  facie  oaee  entitling  appel- 
lant to  recover  if  tbe  Jury  found  tbe  evidence 
preponderated  in  favor  of  apptfllant,  and  the 
court  was  unauthorized,  under  this  state  of  the 
evidence,  to  take  tbe  case  from  the  jury  by  per- 
emptorfiy  instructing  a  verdict  for  appellees." 

If  the  evidence  is  ctf  the  diaracter  assert 
ed  in  tbe  pn^rasition  of  the  ajqiiellant.  It 
would  be  our  duty  to  reverse  tbe  case,  but, 
after  a  careful  reading  of  the  evidence,  we 
are  constrained  to  disagree  with  the  m>p^ 
lant  in  his  interpretation  of  it 

[1]  It  devolved  upon  the  appellant  to  prove  ' 
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the  contract  alleged  and  a  tender  of  full 
jKrformance  on  his  part  at  its  terms.  This, 
we  think,  he  failed  to  do.  He  testified  that 
there  was  a  second  mortgage  lien  of  $2,000 
upon  the  property  which  be  had  to  handle ; 
that  he  was  to  pay  Deason  $2,400;  that  he 
was  to  pay  him  $800  cash,  and  get  the  second 
mortgage  of  $2,000  cashed  at  $1,600,  which 
made  $2,400,  and  that  In  addition  thereto 
he  was  to  give  Deason  his  note  for  $350, 
$175  of  wlilch  Deason  was  to  take  out  In 
trade,  be  being  a  merchant,  and  the  other 
$175  he  was  to  pay  In  20  days;  that  there 
was"  a  first  lien  note  of  $4,000  on  the  prop- 
erty, the  payment  of  which  he  assumed; 
and  that  he  was  to  get  that  note  and  lien 
extended  for  three  years.  He  further  said 
that  his  agreement  with  the  ai^ellees  was 
that,  when  he  got  the  note  and  lien  for  $4,000 
extended,  paid  the  $800  in  cash,  and  got 
the  $2,000  note  negotiated,  and  executed  the 
*350,  they  were  to  deed  back  to  him  the 
lot  and  premises.  Touching  the  tender  or 
offer  to  perform  his  part  of  the  contract, 
the  appellant  said: 

"I  went  to  Mr.  Deason's  office  and  told  him 
I  was  ready  to  carry  out  my  agreement,  offer- 
ing to  make  ttie  $350  note  and  get  the  $2,000 
note  negotiated  and  to  pay  the  $800  in  cash. 
I  bad  the  $800  right  then  with  me,  and  the 
notes  were  to  be  drawn.'* 

[2]  But  be  falls  to  prove  that  he  had  or 
was  prepared  to  raise  and  pay  according  to 
the  agreement  the  $1,600  on  lie  $2,000  note. 
He  shows  that  at  his  instance  K.  H.  Burt 
obtained  a  written  agreement  from  R.  H. 
Clem,  which  was  introduced  In  evidence,  to 
take  the  $2,000  note  at  a  discount  of  20 
per  cent,  provided  a  guaranteed  title  to  the 
proi>erty  upon  which  the  lien  existed  for 
the  payment  of  said  note  was  furnished  by 
the  Stewart  Title  Guaranty  Company,  and 
provided  tax  receipts  showing  payment  of 
taxes  were  produced  without  cost  to  blm. 
But  there  is  a  total  absence  of  testimony 
tending  to  show  that  such  "guaranteed  title" 
or  the  tax  receipts  were  so  furnished  to 
Clem  or  that  he  was  willing  to  buy  the 
$2,000  note  or  advance  thereon  $1,600  without 
such  guaranty  of  title  and  the  tax  receipts 
showing  payment  of  taxes.  While  appellant 
testified  that  he  could  have  gotten  the  $1,600 
from  some  one  else,  it  Is  undisputed  that  he 
relied  upon  Clem  to  furnish  the  same,  and 
that  he  never  made  any  effort  to  comply 
with  the  conditions  Imposed  by  Clem  as  a 
prerequisite  to  his  carrying  out  the  agxee- 
ment  to  take  the  note  for  $1,600. 

[3]  IB  addition  to  failing  to  show  that  he 
ever  had  the  $l,ti00,  or  that  he  bad  made  any 
definite  arrangnnent  to  get  1^  he  faUed  to 


show  that  he  at  any  time  had  the  $800  in 
cash,  which  he  was  to  fnmtsh  himself.  He 
said  he  did  not  have  the  $800  in  cash,  which 
he  was  to  furnish,  in  his  pocket  when  he 
called  on  Deason  and  said  he  was  ready  to 
carry  out  his  arrangement,  but  that  he  had 
a  check  la  his  iiocket  The  amount  of  this 
check  .or  who  drew  it,  or  that  the  money 
could  have  been  obtained  on  It,  does  not  ap- 
pear. Nor  does  it  appear  that  the  aj^wUant 
tiad  executed  and  actually  tendered  the  note 
of  $350  covered  by  the  alleged  agreemoit  to 
reconvey. 

[4]  There  Is  nothing  In  the  record  to  In- 
dicate that,  had  the  appellant  made  a  suffi- 
cient tender  In  law  to  perform  his  -part  of 
the  contract,  a  compliance  therewith  on  tha 
part  of  the  appellees  would  have  been  refus- 
ed, and  It  was  essential  to  appellant's  re- 
covery in  this  case  that  such  tender  on  his 
part  be  shown.  It  was  not  sufficient  for 
his  recovery  that  he  simply  show,  as  was 
in  effect  done,  that  he  Informed  the  ap- 
pellees that  he  was  ready  to  carry  out  his 
part  of  the  agreement 

[5>  But,  ajtart  from  the  foregoing,  tjbe 
testimony  offered  In  support  of  the  appellant's 
right  to  recover  did  not  corresptmd.  at  least 
in  part,  with  the  alleged  contract  to  recon- 
vey. As  hereinbefore  shown,  the  appellant 
alleged  that,  in  addition  to  the  other  things 
he  was  to  do  In  order  to  obtain  a  reconvey- 
ance of  the  land  In  qaestlon,  be  obligated 
himself  to  execute  his  certain  promissory 
note  in  the  principal  sum  of  $2,000,  iwyable 
to  the  appellees  herein,  bearing  interest  from 
its  date  at  the  rate  of  8  per  cent  per  annum, 
and  providing  for  10  per  cent  additional  aa 
attorney's  fees,  to  be  payable  In  equal  in- 
stallments of  $65  each  month,  the  first  be- 
ing payable  on  the  lat  day  of  June,  IdlS. 
and  said  note  to  be  and  constitute  a  second 
lien  upon  said  land.  The  testimony  to  estat>< 
llsh  this  part  of  the  alleged-  agreement  was  to 
the  effect  that  there  was  a  second  mortgage 
lien  (referring  to  the  $2,000  note  he  was  to  ex- 
ecute) which  he  was  to  execute,  negotiate, 
and  get  cashed  at  $1,600,  and  pay  the  ap- 
pellees the  sold  $1,600  in  full  settlement 
of  the  $2,0<X>  note,  which,  aside  from  the 
Interest  provided  for  In  tlie  note,  would  be 
$400  less  than  appellees  were  to  receive,  un- 
der the  contract  allied.  In  consideration 
of  the  reconveyance,  considering  the  note 
collectable  for  its  full  amount,  which,  in 
view  of  the  security  for  its  iwymttit,  waa 
contemplated  and  fully  expected. 

We  conclude  the  trial  court  correctly  held 
that  the  evidence  was  insufficl«it  to  author- 
ize a  recovery  by  the  appellant  and  the 
Judgment  will  be  affirmed. 

Affirmed. 


Digitized  by  Google 


Tex.) 


MEDINA  OHi  DEVELOPMENT  CO.  t.  MURPHY 
(SSI  &w.) 

SMITH,   J.     This  is 


333 


MEDINA  OIL  DEVELOPMENT  CO.  v. 
MURPHY  vt  al.    (No.  6568.) 

(Court  of  CiTil  Appeals  of  Texas,    San  An- 
tonio.   May  26,  1921.    Behearing  Denied 

June  27, 1921.) 

I.  Tenancy  in  oonnion  «ss>49  — One  eetenant 
cannot  give  valid  oil  lM«e  to  tpaeMo  portloi 

of  tract 

One  cotcnant  owning  an  undivided  one-half 
interest  in  a  large  tract  of  land  cannot  give  a 
valid  oil  lease  to  a  atranger  whidi  covera  a 
npedfled  portion  of  the  trac^  since  be  oumot 
convey  a  distinct  portion  of  the  estate  by  metea 
and  boOlids; 

*2.  Partition  I— Amendment  of  statute  au- 
tborizing  partition  by  minerat  lessors  did  not 
ebange  oharacter  of  rMnody. 

Act  March  28, 1917  (Acts  1917.  c.  105  [Ver- 
non's Ann.  Civ;  St.  Supp.  1918,  art  6096]), 
amending  Bev.  St.  ait  6096,  bo  as  to  author- 
ise partition  of  mineral  lands,  whether  held  in 
fee  or  by  lease,  while  it  enlarged  the  purpose 
•  of  the  former  statutes  so  as  to  give  a  right  to 
partition  to  thrae  not  theretofore  entitied  to 
partition,  did  not  change  the  nature  of  the  par- 
tition, or  render  inapplicable  the  dedslons  con- 
struing the  statute  before  its  amendment 

3.  partition  «=»I3— Oil  lessss  eainOt  ooapsi 
partition  as  against  ootensats  In  feo. 

Under  Rev.  St.  art.  6096,  even  since  its 
amendment  by  Act  March  28,  1917  (Acts  1917, 
c.  105  [Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
6006J)t  to  permit  partition  of  mineral  lands 
held  by  lease,  partition  can  be  compelled  only 
by  cotenants  holding  a  title  of  the  same  nature, 
BO  that  the  lessee  under  an  oil  lease  granted 
by  one  of  two  tenants  in  conunon  cannot  com- 
pd  a  partition  against  .the  cotenants  of  bis 
lessor. 

4.  Partition  ^Losses  from  one  eotsaant 
of  speeNsd  portion  eanoot  oonpsl  partition  of 
Htlro  traol. 

Even  if  an  OH  lessee  til  a  cotenant  eoold 
compel  partition,  be  Is  not  entitled  to  sndi  re- 
lief where  his  lease  was  executed  by  an  owner 
<^  an  undivided  one-balf  Interest  in  the  tract 
to  be  partitioned*  but  described  a  specified  por- 
tion tiiereof  as  covered  by  the  lease,  since  one 
cotenant  cannot  select  a  portion  to  be  set  off 
by  him  in  partition,  and  the  lessee  acquired  no 
interest  except  in  the  described  portion. 

Appeal  from  District  Court,  Medina  Goan- 
ty;  B.  H.  Bniney,  Judge. 

Snlt  for  paTtitlm  by  tbe  Medina  Oil  De- 
veloiwent  Company  against  J.  E.  Murphy 
and  others.  From  a  Judgment  dlamiaolng 
the  suit,  when  plaintUT  declined  to  amoid 
Its  petition  after  demurrer  thereto  was  sno- 
tained,  plaintiff  appeala.  Affirmed. 

De  Montel  &  Fly,  of  Hondo,  for  appellant 
Hertzberg,  Kercbevllle  &  Tbmnson,  of  San 
Antonio,  for  appellees. 


a  i>artltion  suit 
brought  by  the  Medina  Oil  Development  Com- 
pany against  J.  B.  Murphy  and  wife  and 
Ja<A  M.  Fusselman.  A  general  demurrer  to 
plaintiff's  petition  was  nnstalned,  Uie  plain- 
tiff declined  to  amend,  the  suit  was  dismiss- 
ed, and  this  appeal  results.  The  petition 
dlsclcnes.  In  short,  that  Pusselman  and  the 
Murphys  each  owned  the  fee-simple  title  to 
an  undivided  one-half  of  four  tracts  of  land 
In  Medina  county,  aggregating  1,951  acres, 
and  that  Fusselman,  without  the  joinder  of 
the  Mnrpbys,  gave  the  company  a  five-year 
oil  and  gas  lease  on  a  part  of  two  of  the 
tracts,  spedflcally  deecrlbed  uid  embracing 
1,000  acres. 

[1]  In  Its  petition  the  plaintiff  below  ask- 
ed, primarily,  that  the  1,000  acres  covered 
by  the  leafte  from  the  MurjAiys  be  set  aside 
in  their  entirety  to  the  use  of  the  lessee  for 
the  purpose  of  (grating  thereon  under  the 
terms  of  the  lease.  The  effect  of  such  judg- 
ment would  be  to  give  to  the  lease  the  same 
fuU  vitality  that  It  wonld  have  had  if  the 
Murphys  had  j(4ned  Fasselmnn  in  its  execu- 
tion. Such  relief  could  not  be  granted.  As 
to  his  cotenants,  the  Murphys,  the  lease  ex- 
ecuted by  Fusselman  was  void,  and  without 
any  force  whatever  to  In  any  manner  bind  the 
Mdrphya  In  McKey  v.  Welch,  22  Tex.  896, 
Chief  Justice  Wheeler,  discoaslng  this  very 
goestlon,  said: 

"It  appears  to  be  well  settied,  and  upon  good 
reason,  that  one  Johit  tenant  or  tenant  in  com- 
mon, cannot  convey  a  distinct  portion  of  the 
estate,  by  metes  and  bounds,  so  as  to  prejudice 
his  cotenant;  for,  to  give  effect  to  such  aliena- 
tions, as  against  tbe  cotenants  of  the  grantor, 
would  be  to  create  new  tenancies  in  common, 
iiL  distinct  tracts  or  parcels  of  the  estate,  held 
in  common,  to  tbe  injury  of  tbe  cotenants.  As 
one  tenant  in  common  has  no  right,  on  parti- 
tion, to  select  any  particular  portion  of  the 
land,  and  insist  on  baving  his  part  set  off  in 
that  specific  portion,  so  be  cannot  convey  such 
a  right  to  his  grantee.  •  •  *  'One  johit  ten- 
ant or  tenant  in  common,'  says  Kent,  'cannot 
convey  a  distinct  portion  of  tbe  estate  by  metes 
and  bounds,  so  as  to  prejudice  his  cotensnta. 
or  th^  assignees,  even  though  it  may  Und 
him  by  way  of  estoppel.  As  against  Uie  co- 
tenants,  such  a  deed  is  inoperative  and  void.' 
4  Kent's  Con.  868." 

The  main  contention  of  appellee  la  for 
a  partition  of  "the  oil  and  gas  rights"  of  the 
property  "as  owned"  by  all  the  parties,  "and 
the  part  of  said  land  upon  which  plaintiff 
is  entitled  to  the  oil  and  gas  rights  be  set 
aside  and  designated,  and  plaintiff  be  £iven 
the  exclusive  right  and  privilege  to  use  the 
same  under  the  terms  and  conditions  of  Its 
said  oil  and  gas  lease."  this  being  the  lan- 
guage of  the  prayer  for  alternative  relief. 
Appellant  relies'  upon  Article  6096  of  tbe 
Statutes,  as  amended  by  Act  March  28,  1917 
(Law  1917,  c.  105  [Vernon's  Ann.  Otv.  St 
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Supp.  1918,  art.  6096]),  as  authority  for  the 
action  to  compel  partltloD.   Hie  article  as 

amended  reads: 

"Any  join  owner  or  claimant  of  an;  real  es- 
tate or  of  an;  interest  tlierein  or  of  an;  min- 
eral, coal,  petroleum,  or  goB  lands,  whether 
held  in  fee  or  by  lease  or  otherwise,  ma;  com- 
pel a  partition  thereof  between  the  other  joint 
owners  or  dalmants  thereof  in  the  manner  pro- 
vided In  the  succeeding  arUcles  of  this  chap- 
ter." 

[2]  The  act  of  1917  amended  article  6096 
only  to  the  extent  of  Inserting  therein  the 
additional  words,  "or  of  any  mineral,  coal, 
petroleum  or  gas  lands,  whether  held  in  fee, 
or  by  lease  or  otherwise,"  and  It  may  be  said, 
therefore,  that  the  conBtnictlons  placed  by 
the  decisions  upon  the  provisions  of  the 
original  article  are  applicable  alike  to  the 
provisions  of  the  amended  article.  In  so  far 
as  they  announce  and  apply  the  general  prin- 
ciples governing  partition  or  the  character 
of  ownership  of  the  estate  subject*  to  parti- 
tion. In  the  original  article  the  right  to 
partition  was  given  only  to  Joint  owners,  of 
real  estate,  or  of  any  interest  therein,  while 
the  amended  article  enlarges  the  purpose 
of  the  law  so  as  to  give  the  right  of  parti- 
tion, not  only  to  Joint  owners  of  real  estate, 
or  of  any  interest  therein,  but  as  well  to 
Joint  owners  of  any  oil  or  gas  lands,  ''wheth- 
er held  in  fee,  or  by  lease  or  otherwise."  It 
will  be  observed  that  the  right  to  partition 
is  given,  under  the  new  as  well  as  the  old 
statute,  only  to  Joint  owners  of  the  property 
sought  to  be  partitioned.  As  we  tmderstand 
the  rule  to  be  in  Texas  as  well  as  In  all  the 
other  states,  perhaps,  unless  the  plaintiff  in 
a  partition  proceeding  has  an  equal  right 
to  possession,  he  cannot  compel  partitt<m. 
Tieman  v.  Baker,  63  Tex.  641.  A  joint  own- 
er of  the  fee,  or  of  any  Interest  In  the  fee, 
may  compel  partition  of  the  land,  and  in  this 
uny  have  his  portion  of  the  fee  or  interest 
therein  segregated  from  all  the  other  por- 
tions, and  given  over  to  his  exclusive  use 
and  enjoy^ient.  This  is  true  because  the 
owners  of  that  interest  have  the  equal  or 
joint  right  to  possess,  the  estates  of  all  are 
of  equal  dignity,  and  the  interest  of  each 
owner  Is  in  kind,  and  caimble  of  partition. 
The  partition  Is  of  the  possession,  and  not 
of  the  title.  As  was  said  by  Justice  Stay- 
ton,  in  the  Tieman  t.  Baker  Case,  supra : 

"The  very  purpose  of  partition  is  to  enable 
one  holding  or  entitled  to  hold  with  others  an 
undivided  posteasion,  to  sever  that  possession 
and  right,  and  thenceforth  to  hold  an  exclusive 
poiaesaion  of  a  epedfic  part  of  the  property, 
whioh  hefore  partition  aU  the  eo-ownera  had 
the  equal  rifiht  to  poften."   (Italics  ours.) 

Ca]  In  our  oi^ion,  the  lessee  here  cannot 
compel  the  lessor,  the  owaer  of  the  fee,  and 
bis  ootenants,  to  partition.  The  estate  of 
leasehold  here  differs  from  and  la  of  less 
dignity  than,  and  Is  subservient      the  es- 


rtate  of  freehold;  the  two  estates  are  by  no 
means  common,  or  of  a  kind.  The  lease 

[held  by  appellant  in  terms  limits  appellant 
to  the  right  to  go  upon  the  leased  premises 
for  the  "sole  and  only  purpose"  of  explorius 
and  drilling  for  and  producing,  saving,  and 
removing  oil  and  gas,  and  the  uses  Incident 
to  that  purpose.  It  conveyed  only  a  par- 
ticular and  Tfli7  limited  estate  In  land 
whereof  the  grantor  held  the  goieral  estate. 
It  did  not  convey  the  exclasive  dominion  of 
any  part  of  the  premises  so  as  to  make  tb» 
lessee  a  toiant  in  conunon,  or  joint  tenant* 
of  the  own^  of  the  fee.  In  80  Cyc.  178, 
it  Is  said  that: 

"It  Is  indispensable  that  the  property  sought 
to  be  partitioned  be  h^d  In  cotenancy.  A  par>* 
eel  of  land  ma;  be  so  held  that  It  would  re- 
quire a  conveyance  fmn  many  persons  to  vest 
an  eetste  in  (fee  in  the  whole  thereof  in  any 
one,  and  one  or  more  of  the*  persons  haTing 
interests  In  the  property  may  be  enztons  to 
separate  that  interest  and  turn  it  into  an  estate 
which  be  can  transmit  and  enjo;  free  from  the 
conditions  and  paramount  rights  to  which  his 
present  estate  or  right  Is  subject,  as  where  one 
person  owns  the  ground  and  tiie  other  the  build- 
ings or  other  improvemoits  thereon,  or  one  owns 
the  tower  and  the  other  the  upper  story  of  a 
house,  or  one  owns  the  property  and  the  other 
is  ent'tled  to  an  easement  or  otiier  right  then»> 
in.  In  an  such  cases  there  can  be  no  compul- 
sory separation.  To  any  jodidal  proceeding 
seeking  such  separation  it  is  sufficient  answer, 
although  several  estates  exist  and  are  vested 
in  many  persona,  none  of  such  estates  is  held 
in  cotenancy.  Plaintiff  in  the  proceeding  must 
fail,  no  matter  what  his  Interest  la  the  property 
may  be,  if  that  intersst  Is  not  the  Interest  of  a 
cotenant." 

[4]  There  la  another,  and  we  think  suffi- 
cient, reason  for  holding  that  the  plaintllF 
below  was  not  entitled  to  partition  as  prayed 
for.  The  lease  in  question  covered  only  1.000 
of  the  1,951  acres  owned  Jointly  by  the  Mar> 
phys  and  Fusselman,  Partition  of  the  en- 
tire  1,951  acres  is  here  sought.  In  no  event 
would  appellant  be  entitled  to  a  partition 
of  land  not  covered  by  his  lease,  which  in- 
cludes only  1,000  acree  speclflcally  described. 
It  does  not  embrace  the  remaining  9S1  acres, 
or  any  part  thereof.  Appellant  obtained  no 
Interest,  by  lease  or  otherwise.  In  the  951 
acres,  and  cannot  obtain  an  Interest  therein 
by  floating  his  lease  down  upon  it  by  parti- 
tion. As  was  said  by  Chief  Justice  Boberts 
in  Arnold  t.  Caable,  49  Tex.  S27: 

"A  partition  is  a  distribution  of  land  between 
persons  who  are  part  owners,  and  cannot  be 
made  to  operate  as  a  conveyance  of  land  to 
one  of  the  parties  to  the  suit  w1k>  had  no  inter- 
est in  or  title  to  the  particular  portion  whidi 
was  given  to  him  in  the  diviston." 

Appellant  asserts  that  a  lift  tenant  may 
compel  partition  >tith  the  jeverslfmer  or 
remainderman,  and  that  1^  the  same  author- 
ity It,  as  the  owner  of  the  lease  here  Invtdv- 
edt  may  force  partition  with  Onb  lessw  and 
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the  lessor's  co tenant.  Morris  t.  Morrts,  46 
Tex.  Civ.  App.  60,  99  S.  W.  872,  is  dted  as 
authority  for  the  eaatention  that  a  life  tm- 
ant  may  compel  partition,  and  it  is  in  &ct 
so  held  in  Hiat  case,  the  decision  beln^  based 
upon  the  opinion  In  the  case  ot  Tleman  v. 
Baker,  supra.  Tba  only  question  directly 
decided  In  the  latter  case  was  that  Tleman 
could  not  compel  partltlw  of  a  tract  upon 
the  whole  of  which  he  held  a  life  estate, 
the  reason  given  by  the  court  for  so  holding 
being  that,  even  without  partltioo,  "such  a 
title  and  estate  would  give  to  the  plaintiff 
the  right  to  possess  the  entire  lot."  It  is 
said,  incidentally,  in  that  opinion,  that  if 
the  liie  estate  extended  only  to  a  portion  of 
the  tract  there  involved,  "We  have  no  doubt 
that,  as  against  the  «wner  ot  the  life  or 
oQier  estate  in  the  residue  of  the  lot,  the 
plaintiff  would  be  entitled  to  partltlim;  for 
the  statute  declares  thsLt  'any  Joint  owner  or 
claimant  of  any  real  estate,  or  of  any  interest 
therein,  may  compel  a  partition  thereof  etc." 
'J^e  (pinion  thien  expresses  a  serious  doubt 
If  that  can  be  done,  however,  saying: 

"And  it  may  be  that  in  each  case,  with  the 
owQen  of  the  entire  estate,  including  rever- 
sioners  or  remaindermen,  before  the  court, -the 
property  might  be  sold,  if  necessary,  to  secure 
to  the  holder  of  only  a  life  estate  hla  exclusive 
and  specific  interest  mils,  hojirever,  is  not  en- 
tirely dear.  *  •  • 

"When  the  right  to  possess  the  entire  proper- 
ty exists  in  (Hie  holding  a  life  estate,  if  such 
person  has  no  other  estate,  no  right  to  parti- 
tion exists for  it  coald  confer  no  benefit,  as  no 
higher  estate  can  be  acquired  by  partition." 

It  is  finally  suggested  by  the  conrt,  how- 
ever, that  If  the  plaintiff  there  bad  a  part 
interest  in  the  fee,  as  well  as  a  life  estate 
upon  the  whole  tract,  he  could  force  parti- 
tion, not  because  he  owned  the  life  estate, 
but  because  he  owned  the  fde.  On  this  point 
tbe  opinion  i;ffoceeds: 

'^f,  however,  the  appellee  has  ttie  right  to  the 
possfmion  of  the  entire  lot  during  the  life  of 
Mfltildft  Tifwfln.  •  •  •  and  ownt  in  fee 
pic  an  undivided  one-kalf  of  the  tot,  then  he  is 
entitled  to  have  the  property  partitionedf  for 
this  may  be  necessary  to  that  use  and  enjoy- 
ment of  his  interest  in  the  property  which  aa 
owner  of  the  fee  he  la  entitled  to."  (Italics 
onrs.) 

So  It  is  not  at  all  clear  that  the  owner  of 
a  life  estate  only  may  compel  partition  in 
Texas.  The  general  rule  in  this  country  is 
that  such  owner  has  not  that  right.  Ghick- 
amauga  Trust  Go.  v.  Lonas,  139  Tain.  228, 
201  S.  W.  777,  as  annotated  In  B.  A.  1918D, 
461  et  seq.  But  If,  und^  the  dedslons  of 
tbis  state  the  owner  of  the  life  estate  may 
compel  partition.  It  is  only  because  of  the 
fact  that  as  audi  owner  the  life  tenant  Is 


entitled  to  the  possession  of  the  property. 
He  4s  entitled  to  the  exclusive  possession 
against  every  other  person,  and  for  every 
purpose,  except,  perhaps,  to  wute  or  de- 
stroy. Hare  appellant  (Atained  oo  such  r^t 
of  possession.  From  one  of  the  joint  ten- 
ants he  obtained  no  rights;  from  the  other 
he  obtained  only  the  right,  so  far  as  one 
cotenant  oonld  grant  It,  to  go  upon  a  spedflc- 
ally  described  portion  of  ttie  land  tor  tbe 
"sola  and  <mly  purpose"  of  exploring  and 
drilling  for  oil  and  gas,  and  the  usual  ease- 
ments Inddent  Uierrto^  and  to  ap^oprlato 
a  part  of  the  <^  or  gas  it  m^ht  produce 
In  audi  operattons  upon  the  land  ^pedflcally 
deacribed. 

AppeUants  auggeats  tbat»  if  It  be  held  that 
partition  In  cases  like  thia  was  not  authoriz- 
ed 1^  the  smendnHwrf  to  arUcle  ttiea 
the  enactment  waa  futlfe,  and  tbe  purpose  of 
it  thwarted.  We  may  say,  without  at  this 
time  expressly  so  holding,  that  perhaps  the 
purpose  of  the  amendment  was  to  give  to 
Joint  owners  of  mineral  leases,  or  of  the 
estate  In  minerals  (where  such  estate  has 
been  separated  by  conveyance  or  reservation 
or  exception  from  the  estate  in  the  surface), 
the  right  to  ctHupel  partition  with  the  other 
Joint  ownws  of  such  ledse  or  estate;  so 
Chat,  if  two  or  more  pwsons  together  own 
a  mlnera\  lease,  or  tlie  estate  in  the  mineral 
deposits,  and  quarrel  among  themselves  over 
the  management  or  (^rations,  one  may  com- 
pel a  partition  with  the  others  and  procure 
a  segregated  portion  whereon  he  may  man- 
age and  operate  according  to  his  own  no- 
tions, and  without  Interference  from  hla 
former  Joint  owners,  subject,  of  course,  and 
without  prejudice,  to  the  rights  of  the 
owners  of  the  general  estate  In  the  land. 
This  right  of  partition,  however,  if  in  fact 
created  by  this  act,  Is  an  innovation,  and 
had  not  before  been  permitted  here  or  else* 
where,  for  the  rule  aeems  to  have  been  uni- 
versal that  such  ris^its  are  incapable  ot  par* 
tltlon.  Tbe  reason  for  this  rule  seems  to  be 
that  there  can  be  no  definite  sale  and  d^ 
livery  of  oil  or  gas  In  place  because  of  thdr 
fugitive  nature,  since  they  are  Gtupposed  to 
percolate  restlessly  about  under  the  surface 
of  the  eardi.  evai  as  ttie  Urds  fly  from  field 
to  field  and  the  beasts  roam  from  forest  to 
forest;  so  that  when  production  occurs  all 
the  oil  or  gas  may  have  accumulated  unAer 
the  subdivision  of  one  partlUonw,  and  a 
gross  Inequality  results.  It  is  not  for  us, 
however,  to  question  the  wisdom  or  furttw 
c<Hi8tme  tbe  act  in  question.  We  do  not 
think  It  was  eontonplated  by  that  act  to 
authorise  the  partltl(m  prayed  for  by  appel- 
lant, and  we  so  ludd. 

The  Judgment  of  tbe  court  bdow  should  in 
our  <«rtnlon  be  affirmed,  and  it  Is  so  ordered. 

Afllrmed. 


Digitized  by  Google 


336 


233  SOUTHWESTERN  REPORTEB 


(Tes. 


ILLINOIS  TORPEDO  CO.  V.  ELLIS. 
(No.  9652.) 

(Oonrt  of  CMl  Appeals  of  Tezai.   Fort  Worth. 
Jnne  11,  ld21.) 

1.  Mttter  «id  Mrvuit  «ss278 (20)— Evidence 
held  mot  to  sappart  theory  that  maeter  In- 
fomed  servaat  oil  wall  waa  la  good  eoadltloa 

for  shooting. 

Id  an  employee's  actlOD  for  injaries  sastaln- 
ed  in  shooting  an  oil  well  for  third  parties, 
plaintiff's  own  testimony  held  not  to  justify 
recovery  on  the  theory  that  defendant  neglif ent- 
ly  informed  him  that  the  well  was  ia-good  con- 
dition for  shootinflT, 

2.  Trial  «s>350(6),  352(0— Charge  snbmit- 
ting  Issue  of  negligence  In  faralshlag  nttro- 
glyoerla  sqalb  held  too  general. 

In  an  employee's  action  for  Injuries  BoBtain- 
ed  in  shootins  an  oil  well  with  nitroslycerin, 
where  the  only  question  for  the  jnry  was  that 
of  defendant's  neglinence  in  furnishing  a  leaky 
squib  to  hold  the  nitroglycerin,  an  issue  wheth- 
er defendant  was  negligent  fn  fumishiDg  plain- 
tiff the  bind  and  character  of  squib  and  weight 
he  was  furnished  was  calculated  to  impress  the 
inry  with  the  idea  that  they  could  consider  dan- 
gerous characteristics  of  the  squib  other  than 
ita  leaky  couditioh,  and  could  consider  the 
weight  suspended  to  the  squih,  especially  where 
the  charge  was  in  general  language,  and  the 
court  should  have  submitted  the  issues  whether 
the  squib  was  leaky,  whether  defendant  waa 
negligent  in  furnishing  it  in  that  condition, 
whether  its  leaky  condition  caused  the  acci- 
dent, and  whether  defendant  should  reasonably 
have  foreseen  an  accident  of  that  character. 

3.  Master  and  servant  ^286(19)— Negllgenoe 
In  fHrnlehlng  nltreglyoorln  tubo  hoM  ques- 
tion for  Jury. 

In  an  action  for  injuries  sustained  1^  an 

employee  while  shooting  an  oil  well.  In  which 
be  alleged  negligence  on  the  part  of  the  em- 
ployer in  furnishing  him  a  leaky  tube  for  nitro- 
glycerin, where  he  testified  that  the  explosion 
could  not  have  occurred  unless  some  of  the  ni- 
troglycerin was  on  the  outside  of  the  tube,  and 
that  it  could  not  get  on  the  outside  of  the  tube 
unless  the  tube  was  leaky,  because  he  had 
thoroughly  washed  it,  a  peremptory  lastmction 
wag  properly  refused. 

Appeal  from  District  (3ourt.  Wichita 
County. 

Action  by  W.  M.  Ellis  against  the  Illinois 
Torpedo  Conipany.  From  a  Judgment  for 
Iriaintiff,  defendaht  appeals.  Baversed  and 
remanded. 

Weeks,  Horrow,  Francis  ft  King,  of  Wich- 
ita VwSla,  tor  appellant. 

B.  W.  Napier,  of  Wichita  E^Ils.  and  Ed 
Yarbrongb,  of  Blectra,  for  appellee. 

DUNKIilN,  J.  The  Illinois  Torpedo  C<«n- 
pany  has  appealed  from  a  Judgment  In  favor 
of  W.  M.  Ellis  for  $7,200  as  compensation  for 
personal  injuries  sustained  by  plaintiff  by 


reason  of  an  explosion  of  nitroglycerin  while 
plalntiflF  was  preparing  to  "shoot"  a  well  In 
the  Burkbumett  oil  field,  and  which  explo- 
sion, according  to  plalntllTs  allegations,  was 
the  proximate  result  of  defendant's  n^li- 
gence.  ,  . 

Plalntttr  was  on  employee  of  the  defendant, 
who  maintained  an  office  In  the  town  ot  ESec- 
tra,  scune  14  miles  distant  from  the  place  of 
the  accident  He  bad  been  handling  nitro- 
glycerin for  about  30  years,  and  bad  beea 
engaged  for  10  years  In  shootli^  wells  by 
using  that  exploslTe.  Moi  who  engage  In 
the  business  of  shooting  wells  are  called 
"shooters,"  and  defendant  had  other  shoot- 
ers empk^ed  at  Electra  besides  plaintiff, 
at  the  time  of  the  accident  The  shooting  of 
a  well  consists  in  exi^odlng  nitroglycerin  at 
the  deidred  spot  Inside  the  well,  and  shooting 
in  some  Instances  Is  resorted  to  In  order  to 
so  break  a  Joint  In  the  metal  casing  as  to 
permit  Its  removal  from  the  well.  Nitro- 
glycerin Is  first  poured  into,  a  metal  tube, 
called  an  electric  squib,  and  the  squib,  with 
Its  contents,  is  then  lowered  into  (he  well  by 
•means  of  a  wire  running  over  a  pulley  to  the 
desired  depth  where  the  explosifm  Is  to 
tal^e  place.  The  nitroglycerin  is  exploded  by 
electricity  passing  through  the  wire  that  is 
attached  to  the  squib.  The  squib  used  on  the 
occasion  in  controversy  was  about  2  feet  long 
and  about  2  inches  in  diameter,  and  into  it 
was  poured  about  (me  quart  of  nitroglycerin, 
weighing  one  pound.  The  tube  or  sqnib, 
empty,  weighed  four  or  five  pounds,  and  aft- 
er being  filled  It  was  so  lacking  in  w^ht  as 
to  necessitate  the  suspension  of  a  metal 
weight  about  the  size  of  a  window  weight, 
to  the  lower  end  of  the  tube  and  hanging  two 
feet  below  It,  In  order  to  hold  the  tube  to  the 
center  of  the  casing,  and  thus  avtrid  friction 
with  the  sides.  The  casing  In  the  well  In 
controversy  was  6b/s  inches  In  dlameta*.  thus 
leaving  a  space  between  the  outer  side  of 
the  tube  and  the  Inside  of  the  casing  of 
about  2  Inches.  As  a  further  precaution 
against  friction  between  the  tube  and  the 
wall  of  the  casing,  the  tube  was  equipped  on 
its  outer  side  with  a  wire  screoi  to  hold  It 
clear  of  contact  with  the  casing.  The  four 
stiff  wires  constituting  the  screen  are  press- 
ed down  against  the  squib  until  it  is  ready  to 
be  lowered  into  the  well,  at  which  time  they 
are  stretched  out  suffitiontly  to  touch  the 
casing  and  thus  hold  the  squib  clear  of  con- 
tact witb  the  casing. 

On  the  day  of  the  accident  defendant's 
manager,,  in  charge  of  its  office  and  business 
in  the  town  of  Mectra,  received  on  applica- 
tion from  the  persons  in  charge  of  the  well 
at  Burkbumett  to  shoot  it.  The  manager 
tha%npon  selected  plaintiff  to  do  the  work 
and  gave  him  a  card  so  notifying  him.  De- 
fendant kept  on  hand  at  Its  place  of  business 
In  Electra  a  supply  of  empty  electric  squibs 
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for  use  by  those  whose  duty  It  was  to  use 
them,  and  whenever  such  an  employee  was 
directed  to  do  such  work  It  was  left  to  him 
to  select  a  tube  suitable  for  that  purpose. 
When  plaintiff  was  told  by  the  manager  to 
go  and  shoot  the  well,  of  his  own  volition,  he 
selected  a  tube  that  another  shooter  had  left 
In  a  car.  There  were  other  tubes  In  what 
was  called  the  shell  honse  at  defoidaD^a 
place  of  business,  near  by,  but  he  thought 
that  one  suitable  and  safe.  In  the  shell 
house  there  was  also  provided  a  simple 
method,  with  which  plaintiff  was  familiar, 
of  testing  a  tube  by  the  use  of  water,  to  de- 
termine whether  or  not  it  would  leak,  bat 
plaintiff  did  not  make  such  a  test,  because, 
after  be  had  Inqiected  the  tobe,  be  was  satla- 
fled  It  would  not  leak.  If  a  tube  leaks  nltro* 
glycerin,  that  fact  renders  Its  use  exceeding- 
ly dangerous,  because,  if  any  of  the  liquid 
ia  on  the  outside  of  the  tube,  any  friction 
,  with  It  will  cause  an  explosion  of  the  entire 
Cfmtents.  A  Jar  of  the  tube  will  also  cause 
such  an  explosion.  PlalnjCtff  plannied  to 
shoot  the  well  by  means  of  electricity  to  be 
passed  through  the  wire  to  which  the  tube 
was  attached,  when  the  tube  had  reaidied  the 
desired  spot  In  the  welL 

The  allegations  of  negligence,  cmtalned 
In  |Aaistlff*a  petition  and  upon  vrtddx  bin  suit 
was  bued,  were  as  f<rtlows: 

"Plaintiff  fuTt^r  alleges  that  at  the  time  and 
place  of  said  aeddent  defendant  did  not  use 
the  proper  care  and  caution,  skill  and  diligenee 
aa  it  shonld  have  done  for  the  protection  of 
the  plaintiff,  but,  on  the  contrary,  it  vas  neg- 
ligent and  unakiilful  in  preparing  said  nitro- 
glycerin tubes  for  plaintiff  to  use  in  shooting 
said  well  and  famished  plaintiff  with  a  leaky 
tube  which  defendant  knew  was  unsafe,  and  that 
plaintiff  waa  informed  by  defendant's  agents, 
aervanta,  and  employees  that  the  well  he  was 
to  shoot  waa  in  good  condition  when  in  fact  it 
•mm  act,  and  the  easing  waa  not  in  its  proper 
place  in  said  wdl,  and  when  the  leaky  tnbe 
struck  the  misplaced  casing,  a  friction  was  cre- 
ated which  caused  the  explosion  and  caused 
plaintiff's  injuries." 

[1]  It  was  customary  before  shooting  a 
well  and  before  letting  down  the  squib  to 
first  let  down  some  object  to  see  whether  or 
xtot  the  hole  was  free  of  obstructions,  such 
as  mud  or  collapsed  caaint.  Plaintift  tea- 
tified  M  foUowa: 

"I  did  not  ran  anything  In  the  well  to  find  Its 
condition.  I  supposed  they  did;  they  told  me 
the  well  was  O.  K.  I  supposed  the  men  in 
charge  of  it  did  it  I  don't  know  the  names  of 
the  men  in  diarge — ^the  rotary  men.  Tbey  were 
not  working  for  the  Illinois  Torpedo  Company. 
They  were  working  for  the  company  for  whidi 
wo  were  going  to  sboot  the  well.  When  I  went 
there,  I  inqoired,  and  the  people  for  whom  I 
was  going  to  shoot  the  well  told  me  the  hole 
.  waa  in  good  shape.  They  were  the  only  imes 
that  told  me.  •  *  •  Nobody  was  there  to  teU 
me  how  to  do  that  at  all.  I  was  left  to  do  it 
tha  way  I  thought  proper,  and  J  Adn't  ran  any* 
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thing  in  the  hole.  This  nipple  they  pat  In 
looked  O.  K.  I  cDd  not  know  the  condition  of 
the  casing  from  below  the  nipple,  only  the  men 
that  worked  there  said  it  was  all  right.  I  did 
not  know  how  much  mud  it  had  in  it,  nor  do  I 
know  the  thickness  of  the  mod.  I  do  not  know 
how  dose  the  mud  was  to  the  top  of  the  hole.** 

The  evidence  of  plaintiff  himself,  Just 
quoted,  was  sufficient,  of  Itself,  to  refute 
any  right  of  recovery  upon  his  allegation 
that  defendant  negligently  Informed  him  that 
the  well  waa  in  good  condition  for  shooting. 
With  that  issue  ^minated,  the  only  other 
issue  of  negligence  relied  on  by  plaintiff 
was  the  alleged  negligence  of  defendant  In 
furnishing  him  a  leaky  tube  wltSi  which  to 
do  the  shooting. 

[2]  The  court  gare  to  the  Jury  the  follow- 
ing instructions: 

**WhlIe  the  plaintiff  was  In  the  employ  of 

the  defendant  and  Bbootiog  wells  for  the  de- 
fendant, it  was  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  to  furnish  him  with  rea- 
sonably safe  appliances  and  to  exercise  ordi- 
nary care  in  the  use  of  reasonable  precautions 
to  make  his  employment  as  safe  as  it  coold 
reasonably  tw  made,  considering  the  Inherent 
dangeroaa  nature  of  the  work,  and  any  failure 
upon  defendant's  part  to  exercise  this  care 
would  be  negligence. 

"Issue  No.  1:  Was  the  defendant  company 
gnUty  of  negligence,  aa  that  term  has  been  de- 
fined to  yoo,  !n  furnishing  the  plaintiff  the 
Icind  and  character  of  squib  and  weight  he  waa 
fnniiahed,  at  the  time  of  the  explosion?" 

With  all  other  Issues  of  negligence  elhnln- 
ated  from  plaintiff's  case,  except  that  of  the 
furnishing  to  blm  a  leaky  tnbe,  the  court 
should  have  submitted :  First,  the  Issue 
whether  or  not  the  tube  so  furnished  was  In 
fact  in  a  leaky  condition;  second,  whether 
or  not  the  defendant  was  guilty  of  negligence 
In  furnishing  the  same  to  plaintiff  In  that 
condition;  third,  whether  or  not  the  leaky 
condition  of  the  tube  was  the  cause  of  the 
accident ;  and,  fourth,  whether  or  not  in  the 
light  of  the  attending  circumstances  the  de- 
fendant should  reasonably  have  foreseen  an 
accident  of  that  character  as.  a  probable  re- 
sult of  furnishing  the  tube  to  plaintiff  in 
that  (xmdition.  The  mannw  in  which  the 
iBsne  waa  submitted  by  the  court,  read  In 
connection  with  the  preceding  general  in- 
struction relative  to  the  duty  which  defend- 
ant owed  to  the  plaintiff,  was  calculated  to 
Impress  the  Jury  with  the  Idea  that  In  d» 
termining  the  issue  of  defendant's  negligence 
they  could  consider  dangerous  characters  of 
the  squib  other  than  Its  leaky  condition, 
Furthermore,  the  issue  submitted  expressly 
permitted  the  Jury  to  take  into  considera- 
tion the  weight  anqpended  to  the  squib  in 
determining  whether  or  not  the  defendant 
was  gnllty  of  negligence,  when  the  plain- 
tiff's petition  contained  no  allegation  of  neg- 
ligence In  tkat  rMpect.  Those  errors  in  the 
Murfs  charge  were  pointed  out  in  objec- 


Digitized  by  Google 


338 


28S  SOUTHWBSTKRN  BEPOBTSB 


tl<»iB  mB<le  thereto  b7  the  defendant  when 
the  charge  was  submitted.  For  that  error  la 
the  court's  charge  the  Judgment  must  be  re- 
versedt  and  the  cause  lemanded.  T.  &  P. 
R7.  T.  Bigbam,  90  Tex.  228,  88  S.  W.  162. 

[S]  We  overrule  the  further  assignment  to 
the  action  of  the  trial  court  In  refusing  de- 
fendant's request  for  an  Instructed  Terdlct, 
which  request  was  based  upon  the  contention 
that,  as  a  matter  of  law,  the  erld^ice  In- 
troduced was  wholly  buiufBclent  to  support 
a  Terdlct  In  plaintiff's  favor.  The  plaintiff 
testified  that  it  would  have  been  Impossible 
for  the  explosion  to  occur  unless  there  was 
some  of  the  nitroglycerin  on  the  outdde  of 
the  tube,  and  that  there  was  no  way  for  tlje 
same  to  get  on  the  outside  of  the  tube  except 
that  the  tube  was  In  a  teaky  condition,  since 
he  had  thoroughly  washed  the  outside  of  the 
tube  before  filling  It  with  nitroglycerin. 

In  view  of  that  testimony,  considered  In 
connection  with  other  circumstances,  we  do 
not  believe  the  trial  court  would  have  beeo, 
warranted  to  give  a  peremptory  Instruction 
for  a  verdict  In  defendant's  favor. 

But,  for  tlie  reason  noted,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 


KUHLMAN  et  al.  v.  DICKSON  tt  al. 

(No.  9626.) 

(Court  of  Civil  Appeals  of  Texas.  Vort 

Worth.  May  7,  1»21.) 

1.  Liailtatloii  af  aotioss  ^5e(6)~UniItatloB 
oriiaarlly  tfoea  not  ran  soalnst  enfonwaeat 
•f  aisesMasat  nntll  validly  levied. 

limitation  against  entoroement  of  a  cer- 
tificate of  sppclal  aasessment  against  property 
for  street  paving  ordiDarlly  doea  not  rau  nnti] 
a  valid  aHaesHinent  has  been  levied,  and,  in  the 
absence  of  express  etatntory  provisions  to  the 
contrary,  antll  the  municipality  has  the  right 
to  proceed  to  enforce  the  aasesament. 

2.  Limitation  of  actions  €=>87(3)— Limitation 
runs  In  favor  of  nonresident  wlio  remains 
without  state  nntll  period  eompleted. 

Limitation  mns  in  faror  of  nonresidenta 
who  shall  remain  without  the  state  until  the 
period  of  limitation  has  been  completed,  and, 
once  begun,  cootinueB  to  nn  after  the  par^ 
retama  te  the  state. 


Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  E.  L.  Roy,  Judge. 

Suit  by  F.  M.  Euhlman  and  another 
against  Jas.  T.  Dickson,  executor,  and  others. 
From  Judgment  for  defendants,  plaintiffs  ap- 
peaL  Affirmed. 

Ilie  A.  Wynn  and  Herbert  Hedldc,  both  of 
Fort  Worth,  for  appellants. 

J,  C.  Terrell  and  W.  W.  WilklnsOD,  both  of 
Fort  Worth,  for  appellees. 


BUCK,  J.  On  June  11,  l920,  .Kuhlman  ft 
^lue  filed  this  suit  against  Jas.  T.  Dlchaon, 
executor  of  the  estate  of  Mrs.  Jennie  U.  S. 
Roe-Tufts,  and  Mrs.  B.  Strache,  <«i  the  fol- 
lowing promissory  note,  executed  by  the  hus- 
band of  Urs.  Tufts: 

"9149.46.  July  24,  1914. 

"October  Ist,  after  date,  for  value  received, 
I  promise  to  pay  to  Kublman  &  Blue,  or  order, 
one  hundred  forty  nine  and  4«/ioo  dollars  at 
Fort  Worth,  Tezas.  to  bear  interest  at  tfa« 
rate  of  8  per  cent  per  annum  from  July  30, 
1914  and  farther  hereby  agree  that,  if  this 
note  is  not  paid  when  due,  to  pay  all  costs 
necessary  for  collection,  including  10  per  cent, 
for  attorney's  fees.  {Signed]  Mrs.  J.  H,  S. 
Tufts,  by  S.  Tufts,  Jr.,  Attorney  In  Tact 
[Signed]   S.  Tufts,  Jr. 

"This  is  given  in  recognition  and  extension  of 
assessment  lien  for  paving  on  Texas  street, 
adjacent  to  lot  2,  blod^  19,  Jennings  West 
Add.,  Fort  Worth,  Texas.'* 

Mrs.  Strache  bad  purchased  the  lot  oa 
which  plalntiflls  sought  a  foreclosure  from 
Mrs.  Tufts.  J.  P.  Casey,  vendee  of  Mr.  and 
Mrs.  Strache,  was  later  made  a  defendant. 
The  plaintiffs  pleaded  that  this  note  was 
given  In  recognition  and  extension  of  assess- 
ment lien  for  paving  lot  No.  2,  blodt  No.  10, 
Jennings  West  addition  to  tbe  city  of  Fort 
Worth.  Jas.  T.  Dickson,  executor,  answered 
by  a  general  demurrer,  a  general  denial,  a 
plea  of  non  est  factum,  and  a  plea  of  cover- 
tore^  and  a  plea  of  limitation  of  two  years, 
four  years,  and  ninety  days,  the  laat  limita- 
tion plea  being  founded  on  article  84^,  V.  S. 
Tex.  Civ.  Statutes,  providing  that  the  owner 
of  a  claim  rejected  by  the  executor  or  admin- 
istrator may  file  suit  thereon  against  the  ex- 
ecutor or  administrator  within  ninety  days 
after  such  rejecticn  and  not  thereafter.  Kra. 
Strache  adopted  tiie  answer  of  Jas.  T.  Dldc- 
son,  executor,  and  J.  P.  Casey  answered  by  a 
general  demurrer,  a  general  denial,  and  a 
plea  of  limitation  of  two  years,  four  years 
and  ninety  days,  and  also  by  a  plea  of  in- 
nocent purchaser. 

The  cause  was  tried  before  the  court  with- 
out the  Interventlcm  of  a  Jury,  and  judgment 
was  rendered  for  defendant,  and  tbe  plain- 
tiffs have  appealed. 

The  court  filed  Ills  findings  of  fact  and 
conclusions  of  law,  which,  In  effect,  were  that 
tbe  plaintiffs  had  entored  Into  a  contract 
witli  the  city  of  Fort  Worth  to  pave  Texas 
street  from  Jennings  avenue  to  Penn  street ; 
that  the  special  assessment  for  paving  la 
front  of  Mrs.  Tufts  property  was  made  and 
levied  against  Davi<j  Evans,  as  the  owner  «f 
the  property;  that  said  paving  was  not  com- 
pleted as  a  whole,  inasmuch  as  one  block  of 
the  street  was  left  unpaved,  and  that  the 
property  abutting  thereon  was  not  bomestend 
property,  and  was  not  exempt  from 
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meDt  against  the  same  and  the  Hen  created, 
to  secure  the  payment  thereon ;  that  at 
the  time  of  such  paving  Mrs.  Tnfts  was  a 
married  woman  and  living  In  California, 
and  had  so  lived  and  resided  in  said  state 
from  the  spring  of  1911,  and  that  she  re- 
turned to  Texas  in  the  summer  of  1916; 
that  no  assessment  was  ever  levied  against 
Mrs.  Tufts,  and  that  no  legal  assessment 
or  Hen  was  created  against  said  property; 
that  the  note  signed  by  Mrs.  Tufts'  tav»- 
band  and  in  her  name  was  not  authorized 
by  Mrs.  Tufta,  and  that  the  property  against 
which  the  Uen  was  sought  to  be  enforced  was 
the  separate  property  of  Mrs.  Tufta ;  that 
Mrs.  Tufts  paid.  In  February,  1915,  $52.52 
on  tbls  paring ;  that  in  tiie  Bununer  of  1916 
Mrs.  Tufta  returned  to  Texas,  where  she 
Uved  until  ber  death,  January  17, 1918;  that 
Jas.  T.  IMclcson  qualified  aa  executor  of  her 
estate  April  23, 1918;  that  on  March  S.  1920, 
the  claim  herein  sued  upon  was  presented  to 
ttae  said  aecutor  tat  allowance  or  rejection, 
and  that  he  rejected  the  same  on  March  9, 
1920;  and  that  same  was  returned  to  plain- 
tiffs' attorney  by  mail  oo  March  13,  1920, 
and  that  on  June  11,  1920,  the  plalnUffs  In- 
stituted their  suit;  that  no  legal  or  binding 
assessment  was'  ever  made  against  Mrs. 
Tofts  or  her  property,  but  that  said  dalm 
and  lien  cast  a  cloud  on  the  title  of  the  prt^ 
erty,  and  that  defendants  were  entitled  to 
have  said  doud  removed;  that  ptolntUfs* 
claim  is  barred  by  the  statute  of  four  years' 
limitation,  and  Is  barred  l/y  the  failure  to  In- 
stitute their  suit  within  ninety  days  after 
the  rejection  of  the  same  by  the  executor. 

[t,  11  The  evidence  shows  that  at  the  time 
certificate  of  special  assessment  against  Mrs. 
Tufts'  property  was  issued,  on,  to  wit,  Jan- 
uary 28,  1918,  that  Mrs.  Tufts  was  not  a 
restdent  of  the  state  of  Texas,  but  had  re- 
cttded  'In  Callfomla  since  1911;  that  she 
established  her  residence  In  Callfomla  In  the 
spring  of  1911 ;  that  the  paring  of  Texas 
street  was  completed  on  July  30,  1912.  We 
tiUnk  that  the  statute  of  limitation  four 
years  appUea.  limltatlOD  does  not  (wdlnarl- 
Xy  run  until  a  valid  assemnent  haa  twen 
levied,  and  the  period  of  llntftattona  does  not 
run.  In  the  abs^ce  of  exprMs  statutory  pro- 
visions to  the  contrary,  until  the  munldpaU- 
ty  has  ttie  right  to  proceed  to  enforce  the 
■asBBsnmit  TUaUm  by  Assessment,  by 
Page  &  Jones,  p.  18S2, 1 1168.  Oertabily,  tn 
the  absence  of  a  statute  to  the  contrary, 
limltatlm  would  not  begin  to  nm  until  the 
work  was  completed,  and  the  asunmt  as- 
sessed due  by  the  property  owners.  Tt»  or- 
dinance was  passed  authorizing  Uie  assess- 
ment against  the  property  owners  wbose 
property  abutted  on  the  street  ordered  to  be 
paved  on  Hay  3,  1911.  Assuming  that  ttae 
Htatute  of  limitation  began  to  run  at  the  time 


of  the  Issuance  of  the  certificate  of  special 
assessment  on,  to  wit,  January  28,  1913,  It 
was  nearly  four  years  before  Mrs.  Tufts 
diedi  At  the  time  the  cause  of  action  ac- 
crued Mrs.  Tufts,  having  abandoned  her 
residence  In  Texas,  was  living  in  California. 
Limitation  runs  in  favor  of  nonresldeuts  who 
shall  remain  without  the  state  until  the  peri- 
od of  limitation  has  been  completed,  and  cer- 
tainly, once  begun,  would  continue  to  run 
after  the  defendant  has  returned  to  the  state. 
Lynch  v.  Ortleib  &  Co.,  87  Tex.  590.  30  S.  W. 
545;  Wilson  t.  Daggett,  88  Tex.  873,  31  S. 
W.  618,  68  Am.  St  Bep.  766;  Snoddy  t.  Cage, 
STex.  106;  Love  v.  Doafe,  5  Tex.  S43;  Moore 
V.  BendrltA,  8  Tex.  253 ;  Glenn  v.  McFaddln, 
143  S.  W.  234.  Hence  we  believe  that  the 
Judgment  below  must  be  affirmed  on  the  stat- 
ute of  limitation  of  four  years,  Irrespective 
of  the  other  reasons  given  by  the  trial  court 
In  his  findings  of  fact  and  contdualons  of 
law. 

Judgment  afBrmed. 


TUCKER  et  al.  v.  IMPERIAL  OIL  &  DEVEL- 
OPMENT CO.  et  al,  (Nit.  9645.) 

(Court  of  CHvH  Appeals  of  Texas.  Fort  Worth. 
Hay  28»  USl.) 

1.  Husband  and  wife  9=>276(2)^urvlvlns 
htisbaod's  authorfxatlon  to  manase  community 
property  as  ailnilnlstrmtor  oanset  be-oellat- 
•rally  nttaskad  on  sroaad  of  defeetlva  bend. 

In  soiC-lv  chfldran  against  tbelr  father,  a» 
administrator  of  ccHnmnnity  property,  to  set 
aside  an  oil  and  gas  lease  6)ad«  by  him  as  such 
adminiBtrator,  they  could  not  claim  that  the 
county  court  was  without  JnriBdiction  to  mal^e 
the  order  authorizing  him,  eS'SurviviDg  spouse, 
to  control,  manage,  and  dispose  of  the  com- 
monity  estate  by  reason  of  the  fact  that  the 
bond  given  by  hka  was  conditioned  merely  that 
he  "shall  w^ll  and  truly  perform  all  the  duties 
required  under  said  appointment,"  instead  of 
the  condition  required  by  Temon's  Sables'  Ann. 
Civ.  St.  1914,  art  3508;  for  the  quoted  condi- 
tion was  a  substantial  compliance  with  the 
statute,  and,  in  any  event,  in  view  of  artide 
3602,  the  order  could  not  be  coUatwally  at- 
tacked because  of  a  defect  in  the  bond,  that 
being  a  mere  irregularity. 

2.  Courts  «5>36— Preeamptlon  of  JurlstfoMaa 
attaches  te  Jidgmeats  of  cosnty  eourt. 

The  conD^  court  being  a  court  of  general 
Jurisdiction  in  probate  matters,  the  same  pre- 
sumptions will  be  indulged  to  support  its  judg- 
ments as  against  collateral  attacks  as  will  be 
indulged  to  support  the  Judgment  of  any  other 
court. 

3.  Huabaad  aad  wife  <&=»276(6)— SarvlvlRB 
husband's  authorizatlos  to  oostroi  and  dis- 
pose of  community  estate  authorized  his  oil 
and  gas  lease. 

The  authority  granted  a  surviving  husband 
to  c<mtrol,  manage,  and  dispose  of  the  entire 
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commtmftr  estate  of  himself  and  his  deceased 
vife  included  the  right  to  make  an  oil  and  gas 
lease,  whether  the  right  conveyed  thereby  wai 
a  vested  interest  in  the  title  or  an  option  to  ac- 
unire  such  an  Interest  by  complying  with  the 
terms  of  the  lease. 

4.  Appeal  and  error  <8=3lOfl(l)— CoHfliott  In 
the  evidence  are  for  the  tiid  oourt. 

A  conflict  in  the  .evidence  is  within  the 
province  of  the  trial  ciourt  to  determine. 

5.  Appeal  and  appMU- ^500(1),  1071  (6)» 
No  error  shown  In  faltnre  t«  file  findings  and 
conolaslons;  reeoni  mntt  ahow  that  request 
for  flsding  was  presented  to  court 

No  error  was  shown  in  respect  of  the  trial 
court's  failure  to  file  findings  of  fact  and  con- 
clusions of  law,  in  compliance  with  appellant's 
motion  therefor,  where,  although  such  motion 
appeared  in  the  transcript  and  also  the  fact 
that  it  was  filed  on  the  labt  day  of  the  term  of 
eoort  daring  whldi  the  judgment  was  rendered, 
It  was  not  shown  by  bill  of  exceptions  or  other- 
wise that  the  request  for  sueh  findings  was 
ever  brought  to  the  attention  of  the  trial  jadge, 
and,  furthermore,  from  the  record,  containing  a 
full  statement  of  facta  agreed  to  by  the  parties, 
it  did  not  appear  that  appellants  had  been  in- 
jured by  reason  of  ftoch  failure  on  the  part  of 
the  trial  judge. 

Appeal  from  District  Court,  Stephens 
County;  G.  O.  Beteman,  Jud^e. 

Salt  by  Jasper  Tucker  and  others  against 
the  JjDperial  Oil  &  Developmrat  Company 
and  others.  From  Judgment  defendants, 
plaintiffs  aiqpeal.  Affirmed. 

Macfeey  ft  Bltdiey,  of  Breckenrldge,  for 
a[q;>ellants. 

Sta^herd  &  Kelly,  of  Eastland,  for  appel- 
lees. 

'DUNKLIN,  J.  A  tract  of  161  acres  of 
land  situated  in  Stephens  county  was  the 
community  property  of  W.  D.  Tucker  and  his 
wife,  Jennie  Tucker,  who  died  Intestate  on 
October  IS,  1906.  After  her  death,  and  on 
February  18,  1907,  W.  D.  Tucker  filed  a 
petition  In  the  county  court  of  Stephens  coun- 
ty, in  which  county  he  resided,  and  In  which 
county  Mrs.  Jennie  Tucker  died,  praying  for 
the  appointment  of  appraisers  to  appraise  the 
community  estate  of  the  petitioner  and  bl^ 
deceased  wife,  coupled  with  a  prayer  that 
the  petitioner  be  appointed  community  ad- 
ministrator of  said  estate.  On  tiie  same  day 
three  appraisers  were  appointed  by  the  judge 
of  said  court,  two  of  whom,  together  with 
tbe  petitioner,  filed  In  the  county  court  an  in- 
ventory and  appraisement  of  the  communis 
property  of  the  petitioner  and  his  deceased 
wife,  and  also  a  list  of  claims  belonging  to 
said  estate,  all  duly  rerified  In  accordance 
with  the  statutes.  The  Inventory  and  ap- 
praisement listed  the  tract  of  land  above 
mentioned  aa  belonging  to  said  onnmiinlty 
estate.  On  the  same  da;  the  petitioner  alao 


filed  a  oommunltr  admiiUstratoi's  bmd  and 
oath,  but  the  bond  was  in  the  sum  of  f750 
only,  which  was  the  value  at  which  the  tract 
of  land  alwve  mentioned  was  appraised. 

The  inventory  and  appraisement  also  includ- 
ed personal  property  appraised  at  $140,  and 
d&lms  due  tbe  estate  In  tbe  sum  of  9175. 
On  the  same  day  the  county  judge,  In  va- 
cation, made  an  order  which  was  entered  on 
the  minutes  of  the  court  reading  as  follows: 

•^n  this  the  18th  day  of  Febmary,  A.  D. 
1907,  came  on  to  be  considered  the  report  of 
the  inventory,  appraisement,  and  list  of  claims 
of  tbe  communi^  estate  of  Jennie  Tucker,  de- 
ceased, and  surviving  husband,  W.  D.  Tucker, 
made  by  J.  B.  Lucius  and  3.  J.  Day,  who'  have 
heretofore  been  appointed  by  the  court  to  ap- 
praise said  oommnntty  estate,  and,  the  court 
having  examined  the  same,  it  is  ordered  by 
tbe  court  that  said  report  be,  and  it  is  hereby, 
in  all  respects  approved,  and  the  same,  together 
with  this  order,  Is  ordered  recorded  upon  tbe 
minutes  of  this  court,  and  the  said  W.  D. 
Tucker,  as  the  survivor  of  said  community  es- 
tate, is  hereby  authorised  to  control,  nuuage, 
and  dispose  of  said  community  estate  in  accord- 
ance with  the  provisos  of  the  Beviaed  Stat- 
utes of  this  state." 

On  March  25,  1918,  W.  D.  Tocker,  acting 
for  himself  and  as  survive  of  the  community 
estate  of  himself  and  his  deceased  "wtSa, 
Jennie  Tacker,  executed  to  J.  A.  Thurman 
what  is  commonly  known  as  an  oil  and  gas 
lease  upcm  the  tract  of  land  above  mentloiied. 
the  lease  being  also  signed  by  Mrs.  May 
Tatter,  a  second  wife  of  W.  D.  Tucker.  The 
lease  stipulated  that  It  was  to.  run  for  a 
period  of  five  years  from  its  date  and  as 
much  longer  as  either  oil  or  gas  shall  be  pro- 
duced from  the  land  In  paying  quantities. 
The  lease  redited  a  cash  consideration  paid 
of  f905,  and  contained  the  further  stipulation 
that.  If  operations  for  the  drilling  of  a  wtil 
were  not  commenoed  on  the  land  on  or  befoce 
March  2Q,  1919,  then  the  lease  should  termi- 
nate, unless  the  lessee  should  on  or  before 
the  date  pay  or  tender  to  the  lessor  the  sum 
of  $161,  which  should  operate  as  a  rental 
for  12  months  from  and  after  that  date  and 
continue  the  lease  in  force  daring  that  peri- 
od, and  that  by  the  payment  of  a  like  sum  for 
each  year  the  lease  could  be  continued  in 
force  for  the  full  period  of  S  years  from  its 
date  without  the  commencement  of  drilling 
operations.  The  lease  also  bound  the  lessee 
to  pay  certain  royalties  in  the  event  oil  or 
gas  should  be  found  in  paying  quantities,  and 
it  also  contained  a  stipulation  making  It 
assignable  in  whole  or  In  part,  and  giving  the 
assignee  ot  any  parttenlar  portion  the  right 
to  omitlnue  the  lease  In  force  aa  to  hla  -por* 
tlCQ  by  complying  with  the  terms  of  tbe  laaae 
so  for  aa  apt>lleable  to  Ua  particnlar  part 
Thereafter  J.  H.  niurman,  the  original  lee- 
see,  assigned  one-fourth  of  the  lease,  and 
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tbe  portion  so  ssBlgned  was  again  urigned 

to  different  persona. 

At  *the  time  W.  D.  Tucker  executed  tlie 
lease  tbere  were  no  Talld  community  debts 
existing  against  the  community  estate  .of 
himself  and  bis  former  wife,  Jennie  Tucker. 

At  her  death  Mrs.  Jennie  Tucker  left  snr- 
Tlving  her  six  children,  namely,  Jasper, 
L'lzzle.  E»a,  Delia,  Ervln  and  Ernest.  There- 
after Eva  married  Roy  Segrest,  and  after  her 
marriage  departed  this  life  intestate  and 
childless.  The  rest  of  the  children,  Joined 
by  Roy  Segrest,  instituted  this  suit  against 
W.  D.  Tucker  and  the  original  lessee,  J.  H. 
Thurman,  and  bis  assignee  and  subsequent 
assignees,  to  cancel  the  lease  executed  by 
W.  D.  Tucker,  mentioned  above;  the  two 
daughters,  Lizzie  and  Delia,  being  also 
Joined  by  their  respective  husbands,  and 
Ernest  Tucker,  a  minor,  suing  by  Jasper 
Tucker,  as  next  friend. 

Up<m  tiie  trial  of  the  case,  before  the 
court  without  a  Jury,  Judgment  was  ren- 
dered denying  to  the  plaintiffs  the  right  to 
cancel  tbe  lease,  but  awarding  to  the  minot 
plaintiff  a  persmal  Judgment  against  his 
ftither,  W.  O.  Tuck».  for  the  sum  of..$SO  as 
his  proportionate  part  of  the  rentals  collect- 
ed on  the  lease.  BVom  that  Judgment  all 
the  plaintiffs  have  pvosecuted  this  appeal. 

Uptu  the  trial  It  was  agreed  that  all  tbe 
roitals  provided  for  In  the  lease  had  been 
paid  In  accordance  wlOi  Ita  terms,  and,  ac- 
cording to  the  testlmoi^  of  W.  D.  Tndier, 
.Jaqier  Tudier,  one  of  the  plaintKFs,  request- 
ed him  to  execute  the  lease;  that  he  executed 
It  for  a  fair  price  paid  therefor,  and  aftw 
executing  it  be  divided  the  proceeds  thereof 
among  all  the  plaintiffs  except  the  minor 
plaintiff,  Ernest  Tucker,  to  whom  he  Is 
ready  to  pay  over  his  prcqportionate  part; 
that  he  executed  the  lease  in  good  faith,  be- 
lieving at  the  time  that  he  had  authority  to  do 
so,  and  that  his  act  In  so  doing  was  for  the 
best  Interest  of  the  estate. 

Tbe  bond  filed  by  W.  D.  Tucker  reads  as 
follows: 

"Know  an  mwt  by  these  preseata  that  we,  W. 
D.  Tncker,  as  principal,  and  J.  B.  Lucius  and 
8.  W.  Lauderale,  as  sureties,  are  held  and 
firmly  bound  unto  the  county  judse  of  Stephens 
county,  and  his  successors  in  office  in  the  sum 
of  seven  buodred  and  fifty  dollars,  conditioned 
tiiat  ttie  above  bmmd  W,  D.  Tncker  who  has 
been  appolated  CMBmudty  adndnlstrator  by  the 
county  court  of  said  county  of  the  estate  of 
Jennie  Tucker,  deceased,  shall  well  and  truly 
perforin  ,aU  the  duties  required  under  said  ap- 
pointment W.  D.  Tucker. 

"J.  B.  ^uciuB. 
"8.  W.  Lauderale. 
"Approved  tbe  18th  day  of  Feb.  1907. 

**A.  J.  Powers,  Gonnty  Judge, 

"Stephens  County." 

Article  SS98,  V.  S.  Tex.  Civ.  Statutes,  re- 
lating to  the  administration  oC  community 


property  by  tba  snrvivlng  aponse^  xeads  as 
followi: 

"The  surviving  husband  Bhall,  at  tbe  same 
time  he  returns  the  -  inventory,  appraisement 
and  list  of  daims,  present  to  the  coort  Us 
bond  with  two  or  more  good  and  snfflefent  sure- 
ties, payable  to  and  to  be  approved  by  tbe 
county  Judge,  In  a  sum  equal  to  the  whole  of 
the  value  of  such  rommunlty  estate  as  shown 
by  tbe  appMisement,  conditioned  that  be  will 
faithfully  fidmtnister  such  community  eitate, 
and  pay  over  one-half  the  surplus  thereof  after 
the  -payment  of  the  debts,  with  which  the  whole 
of  sndi  property  Is  properly  ehargeaMe,  to 
sndi  person  or  persons  as  shall  be  entiUed  to 
receive  tiie  aame.** 

[1]  One  of  tbe  ccmtentlons  made  by  appel- 
lants in  thdr  pleadings,  and  by  dlfferoit  as- 
slgnmen^  of  error,  stated  briefly.  Is  that 
the  county  Jui^  was  without  Jurisdiction  to 
make  the  order  authorizing  W.  D.  Tucker,  as 
surviving  husband,  to  control,  manage,  and 
dispose  of  the  community  estate  of  himself 
and  hie  deceased  wife,  by  reason  of  tbe  fact 
that  tbe  bond  given  by  him  was  not  in  the 
terms  required  by  ttie  statute  Just  quoted, 
the  condition  of  the  bond  being  that  W.  D. 
Tuck^  "shall  well  and  truly  perform  all  the 
duties  required  under  said  amralntmeBt," 
while  the  oonditl<»i  of  such  a  bond,  as  re- 
quired by  the  statute.  Is  tliat  the  survlvw 
'*wlll  teithtnlly  administer  matsb  commonlty 
estate^  and  pay  over  cme^ialf  the  snri^us 
thereof  after  Uie  paymeid  at  the  debts  with 
which  the  irtiole  of  such  proper^  Is  propaly 
chargeable,  to  such  person  or  persona  as 
shall  be  ^titled  to  recsHvB  the  same."  In 
ofba  wcnrds.  It  Is  Insisted  that  the  bond  glr- 
ea  was  not  a  substentli^  compliance  with  the 
provisions  of  that  article  ttf  the  statutes,  and 
that  a  compliance  with  this  provision  was  a 
necessary  ieqntr»nent  to  confer  Jurisdiction 
upon  the  county  Judge  to  enter  an  order  au- 
thorizing the  survive  to  control,  manage 
and  dispose  of  tbe  community  property. 

It}  It  will  be  noted  that  this  Is  a  collater- 
al attack  upon  the  order  of  the  county  court 
mentioned.  The  county  court  being  a  court 
of  general  Jurisdiction  in  probate  matters, 
the  same  presumptions  will  be  indulged  to 
support  Ite  Judgments  as  against  collateral 
attacks  as  will  be  indulged  to  support  the 
Judgment  of  any  other  court  Waterman 
Lumber  &  Supply  Co.  v.  Robblna  (Com.  App.) 
206  S.  W.  S25;  Alexander  v.  Barton,  71  S, 
W.  71 ;  Martin  T.  Robinson,  67  Tex.  36S,  3  S. 
W.  550. 

In  tbe  case  of  Jordan's  Ex'ra  v.  Imtburn, 
51  Tex.  276.  It  was  held  that  the  giving  of  a 
bond  by  a  commimlty  survivor  In  a  sum  far 
less  than  the  value  of  the  community  pr(^ 
erty  did  not  render  void  a  deed  of  trust  on 
land  subsequently  executed  by  the  survivor, 
acting  as  administrator  of  the  community 
estate,  and  that  that  ohjectitm  was  not  avail- 
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able  on  a  collateral  attack  made  upon  the 
proceedings.  The  court  used  tbe  followtog 
language: 

"It  was  an  irregularity  to  bave  taken  a  bond 
for  an  amount  less  than  the  appraised  value  of 
the  property,  but,  in  our  opinion,  not  sufficient, 
under  the  circomttauces,  to  have  rendered  the 
proceedings  void.  The  giving  of  the  bond  by 
the  Burriving  husband  and  its  ^proral  by  the 
clerk,  was  in  the  nature  of  a  Judicial  proceed- 
ing, which  should  not  be  held  Toid  on  a  collat- 
eml  attack.  It  seems  to  bare  been  given  and 
accepted  in  good  faith;  to  have  been  acted 
upon  and  acquiesced  in  by  all  parties  interested; 
and  no  direct  proceedings  taken  to  avoid  it  and 
have  a  new  or  additional  one  ^ven." 

In  Lint^Ie  t.  Kerr,  S4  S.  W.  766,  It  was 
that  the  t&tt  that  one  surety  Instead  of 
two  had  signed  ttae  adrntnlstrator's  bond  did 
not  render  the  order  of  the  court  predicated 
thereon  void  and  subject  to  collateral  attack. 
See,  also,  Townsend  r.  VlIUs,  78  Fed.  860,24 
C.  C.  A.  369. 

We  are  of  the  opinion  further  that  tiie 
bond  above  mentioned  was  In  subatanttal 
compliance  with  the  statutory  requirements, 
and  that  the  liability  of  the  bondsmen  was 
none  the  less  by  reason  of  the  fact  that  the 
bond  was  not  In  the  exact  language  of  the 
statute  quoted.  Furthermore,  article  8602, 
V.  S,  Tex.  CiT.  Statutes,  relating  to  adminis- 
tration of  community  estates,  reads  as  fol- 
lows: 

"Any  person  interested  In  such  community  es- 
tate may  cause  a  new  appraisement  to  be  made 
of  the  same,  or  a  new  bond  may  be  required 
of  the  snrvivor  for  the  same  causes  and  in  like 
manner  as  provided  in  other  administrations." 

We  believe  that  tba  enactment  of  Uiat 
statute,  of  Itself,  implies  an  intention  on  the 
part  of  the  Legislature  that  a  tormer  ap- 
praisement or  bond  which  was  not  In  com- 
pliance with  statutory  requirements  should 
not,  for  that  reason,  render  former  proceed- 
ings void;  in  other  words,  the  enactment  of 
that  statute  seems  to  Imply  that  a  defective 
bond  or  appraisement  should  be  treated  as 
an  Irregularity  capable  of  being  cured  by  a 
Dew  appraisement  or  bond.  If  the  Legisla- 
ture had  understood  or  Intended  that  a  defec- 
tive bond  would  render  the  proceedings  void 
for  want  of  jurisdiction,  it  could  hardly  be 
supposed  that  the  statute  would  have  been 
enacted  permitting  the  amendment  of  the 
bond,  without  requiring,  at  the  same  time, 
the  filing  of  a  new  petition,  a  new  appraise- 
ment, and  the  entering  of  a  new  order  of  the 
court  authorizing  the  surviving  spouse  to 
control,  manage,  and  dispose  of  the  property, 
as  was  done  originally.  For  other  authori- 
ties showing,  in  a  general  way,  the  presnmp* 
tions  Indulged  to  support  the  l^llty  of  the 
transactions  by  the  survivor  of  the  communi- 
ty estate,  acting  under  appointment  by  the 


probate  court,  see  opinion  by  this  court  in 
ThoU  v.  Speer,  in  cause  No.  9536,  230  S.  W. 
453,  not  yet  [offldally]  published,  and*  other 
decisions  there  cited. 

[3]  The  lease  in  controversy  conveyed 
valuable  property  rights  that  belonged  to  the 
community  estate,  and  the  anthority  granted 
by  the  court  to  W.  D.  Tucker  to  control,  man- 
age, and  dispose  of  the  entire  estate,  includ- 
ed the  power  to  dispose  of  that  property 
right,  whether  that  interest  was  a  vested  In- 
terest in  the  title  or  an  option  to  acquire 
such  an  interest  by  complying  with  the  terms 
of  the  lease.  The  contention  made  by  app^- 
lants  that  the  removal  of  oil  and  gas  from 
the  land  would  be  to  commit  waste,  and  that 
W.  D.  Tucker,  who  is  the  owner  of  an  undi- 
vided <me  half  interest  In  the  property,  would 
not  be  authorized  to  grant  to  another  the 
right  to  commit  waste  as  against  the  title  to 
the  remaining  half  of  the  property,  which  was 
vested  In  the  plaintiffs,  is  predicated  up<m 
the  erroneous  assumption  that  the  authority 
to  execute  such  a  lease  was  not  Induded  In 
the  power  granted  to  the  survlvw  to  control, 
manage  and  dispose  of  the  community  estate. 

[4]  As  noted,  W.  D.  Tucker  testified  that 
all  of  the  plaintiffs  except  his  minor  scm, 
Eh-nest,  shared  the  funds  paid  to  him  as  a 
consideration  for  the  lease,  and  that  one  of 
the  plaintiffs,  Jasper  Tacker,  had  advised 
him  to  niake  the  lease.  That  testimony 
would  support  a  finding  that  the  plalntlfh 
who  had  thna  participated  In  the  proceeds 
had  thereby  waived  their  right  to  a  cahc^Ua-" 
tion  of  the  lease,  at  all  events.  The  fact  that 
that  testimony  of  W.  D.  Tucker  was  contro- 
vertpd  by  testimony  of  some  of  the  plaintiffs 
would  tend  only  to  create  a  conflict  in  the 
evidence,  which  It  was  within  the  province  of 
the  trial  court  to  determine.  Old  River  Cto. 
V.  Barber,  210  S.  W.  758;  Barkley  v.  Stmie, 
195  R.  W.  925. 

[S]  Error  also  has  been  assigned  to  the 
failure  of  the  court  to  file  findlncs  of  fact 
and  conclusions  of  law,  In  compliance  with 
appellants'  motion  therefor.  We  find  such 
a  motion  in  the  transcript,  and  thnt  It  was 
filed  on  the  last  day  of  the  term  of  court 
during  which  the  Judgment  was  rendered,  but 
It  Is  not  shown  hy  bill  of  exception  or  other* 
wise  that  the  request  for  such  findings  was 
ever  brought  to  the  attention  of  the  trial 
Jndse.  I*urthermorc.  ttie  record  before  us  con- 
tains a  full  stntement  of  feets  agreed  to  by 
the  parties,  and  it  does  not  appear  that  ap- 
pellants have  been  Injured  by  reason  of  mvSx 
failure  on  the  part  of  the  trial  Judge.  Kemp 
V.  Everett,  59*  Tex.  Civ.  App.  809,  126  S.  W. 
897 ;  Boyette  v.  Glass,  140  S.  W.  819;  Dunlap 
V.  Broyles.  141  8.  W.  280;  Demetrl  v.  McCoy, 
145  S.  W.  283. 

For  the  reasons  fndicatpd,  the  Judgment  of 
the  trial  conrt  Is  affirmed. 
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PITTMAN  &  HARRISON  CO.  at  al.  v.  BOAT- 
ENHAMER.   (No.  9639.) 

(Coart  of  Civil  Appeals  of  Texas.  Ft.  WortlL 

April  30, 1921.) 

Appeal  and  srror  «»7S5  —  Statute  dispensing 
wHh  krlefs  does  not  apply  to  appeal  from 
Jadgment  refusing  permanent  Injonotlon, 
Vernon's  Sarles'  Ann.  Civ.  St.  1914,  art. 
4645.  proTldinff,  among  otber  things,  that  the 
Court  of  CiTil  Appeals  mar  hear  the  appeal 
from  grant  or  denial  of  a  temporary  injonetion 
on  the  bill  and  answer,  and  such  affidarit  and 
erideoce  as  may  have  been  admitted  in  the  trial 
below,  and  that  neither  appellant  nor  appellee 
is  reqoired  to  file  briefs,  does  not*  apply  to  an 
appeal  from  a  jadgment  refusing  a  permanent 
injunction. 

Appeal  from  Clay  County  Court;  E.  W. 
Coleman,  Judge. 

Suit  by  the  Pittman  &  Harrison  Company 
and  others  afcalust  J.  P.  Boatenhamer.  From 
judgment  refusing  plaintiffs  a  permanent  In- 
junction against  defendant,  plaintiffs  appeal. 
Appeal  diamlased. 

Hani^  &  Sliaw,  of  Sbwman,  and  W.  O. 
EuBtls,  of  Henrietta,  for  aiq[)ellantg. 

Wantland  &  Dldtey,  of  Henrietta,  and  U 
W.  ParrUb,  of  Waahlugtim,  D.  C,  for  ap- 
pellee. 

BD(K,  J.  Tbit  iB  an  appeal  from  a  judf- 
mmX  refnsinff  Flttnuui  &  Harrisoa  Company 
and  otber  plaintiffs  a  permanent  Injnnctlou 
against  J.  P.  Boatenhamer.  Boatenbamer,  In 
a  formtv  suit,  on,  to  wit,  January  9,  1018, 
aecDred  a  ju^ment  for  $500  damagBS  against 
tbe  an>ellai>t8  bere.  An  appeal  was  talcen 
from  this  judgment,  and  tbe  Court  of  Ctvll 
A|K>oalB  for  the  Seventh  District  aflBrtned 
the  jadgment.  See  Plttman  A  Harrison  Go. 
r.  Bontenbamer,  210  S.  W.  972.  The  appli- 
cation for  writ  of  error  was  dismissed  by 
the  Supreme  Court  for  want  of  Jurisdiction. 
On  tbe  trial  of  tbe  suit  for  damages  Pitt- 
man  &  Ebirrison  Company  Impleaded  J.  C. 
Hunt,  of  Wichita  county.  Hunt  filed  Us 
plea  of  privilege  to  be  sued  In  the  oonnty  of 
his  residence,  wbieh  plea  was  not  eontroTert- 
ed,  and  the  court  sustained  the  plea,  and  In 
so  far  as  It  affected  Hnnt  transferred  the 
cause  to  Wichita  county,  but  proceeded  to 
try  the  issues  between  the  plalntUf  and  Pltt- 
man &  Harris  Company  in  Clay  county.  In' 
the  instant  suit  plaintiff  soi^bt  to  enjoin 
Boatenbamer  from  having  execution  issued 
on  the  former  judgment. 

On  a  former  day  of  this  term  we  oraruled 
appellants  motion  to  advance,  since  It  did 
not  appear  that  this  appeal  was  from  a 
Judgment  refusing  a  temporary  Injunction, 
but  was  an  appeal  from  a  Judgment  refusing 
a  permanent  injunction.  Article  4644.  V.  8. 
Tex.  GtT.  Stats.,  as  amended  Acts  26th  Leg. 
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p.  22.  Appellant  has  filed  no  briefs  In  this 
court.  Article  4645,  providing,  among  other 
things,  that  the  Court  of  Civil  Appeals  may 
hear  the  appeal  on  the  bill  and  answer,  and 
such  affidavit  and  evidence  as  may  have  been 
admitted  in  the  trial  below,  and  that  neither 
appellant  nor  appellee  Is  required  to  file 
briefs,  does  not  apply  to  an  appeal  from  a 
Judgment  refusing  a  permanent  injunction. 
Hence  tbe  appellants  have  failed  to  comply 
with  the  rules  with  reference  to  preparing 
a  case  for  this  court,  and  their  ajqwal  Is  dis- 
missed for  want  of  prosecution. 


OUGQER  at  ai.  v.  ALLEN  et  al.   (No.  9649.) 

(Court  of  <^vll  Appeals  of  Texas.  Fort  Worth. 
May  38,  1021.) 

Jadgment  ^3256(2)  —  Cannot  fee  antarad  on 
specie  verdlet  emtttlng  to  fled  en  a  materinr 
Issse. 

In  action  for  frandnlent  representations  In- 
diKdng  platntiffB'  pnrcbase  of  a  wortblesa  oH 
lease,  where  tbe  case  was  submitted  on  special 
iMues  and  the  jary  found  that  the  represeata- 
tioDs  were  made,  bat  failed  to  return  an  answer 
on  the  issue  whether  they  were  false.  It  was 
error  to  enter  judgment  for  defendants,  the  ver- 
dict as  a  whole  not  being  susceptible  of  being 
construed  as  a  finding  that  the  representatUms 
were  not  false. 

Appeal  from  District  Court,  Wldilta  Coun- 
ty;  W.  B.  Fitzgerald,  Judge. 

Action  by  W.  L.  Du^er  and  another 
against  H.  A.  Allen  and  others.  From  a 
Judgment  for  defendaots,  plaintiffs  appeal. 
Reversed  and  remanded. 

Carrigan,  Montgomery,  Britain  &  Morgan, 
of  Wichita  Falls,  and  John  McGasson  and 
S.  P.  Robs,  both  of  Waco,  for  appellants. 

BuUtngtou,  Boone,  Humphry  &  Hoffman,, 
of  Wichita  Falls,  for  appellees. 

CONNER,  a  J.  This  suit  was  tnttUuted 
in  tbe  district  court  of  Wichita  county  by  W. 
h.  Dn^r  and  B.  M.  Strange  againat  H.  A. 
Allen,  Wm.  Frank,  and  H.  F.  Wurta,  to  canceA 
a  certain  contract  entered 'into  by  and  be- 
twem  the!  plaintiffs  and  defendants.  It  was 
alleged  that  said  contract  bad  been  altered  in- 
to upon  tbe  part  of  the  plaintiffs  by  reason  of 
false  and  fraudulent  represoitatlons  and 
concealmeotB  made  by  tbe  aMKllee  H.  A. 
Allen.  It  was  further  alleged.  In  substance, 
that  by  the  terms  of  the  contract  t3ie  plain- 
tiffs purchased  of  tbe  defendants,  throui^  the 
said  H.  A.  Allen,  a  certain  oil  lease  on  a  cer- 
tain five-sixth  acre  of  land  located  In  what 
Is  known  as  the  Van  Cleave  tract  in  Wichita 
county,  and  for  which  the  plaintiffs  paid  $12,- 
000,  and  gave  their  promissory  note  for  tbe 
further  sum  of  $8,000.   The  prayer  was  for 
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the  cancellatlcm  of  the  note  and  tor  the  re- 
covery of  the  $12,000.  The  plaintiffs  farther 
soi^ht  to  recover  the  sum  of  930,000  as  dam- 
ages suffered.  In  ways  alleged  reason  (tf 
said  false  and  ftaudulent  represoitatiwB. 

The  f&lM  representations  and  conceal- 
ments, as  alleged,  and  In  so  far  as  pertinent 
and  here  necessary  to  state  Qiem,  are,  In  sub- 
stance,  that  H.  A.  Allen  represented  that  said 
flve-slxtbs  acre  was  sbeolutely  provoi  oU 
land ;  that  it  was  located  between  two  tracts 
of  land  of  the  same  slse  owned  by  the  de* 
fondants,  and  that  the  said  Allen  represented 
that  he  had  made  a  flfty-fifty  drilling  con- 
tract upon  the  said  two  adjoining  tracts,  and 
would  have  wells  sunk  upon  them  at  once; 
that  the  defendant  Allen  concealed  the  fact 
that  a  dry  bole  had  been  drilled  close  to  and 
adjoining  the  tract  so  leased  by  the  plaintiffs. 
The  plaintiffs  alleged  that  these  reprfes^ta* 
tlons  were  false,  and  made  the  necessary  al- 
legations of  their  reliance  thereon,  etc. 

The  defendants  Alien  and  others  answered 
by  a  general  denial,  special  denials,  and 
Ideaded  over  for  a  recovery  on  the  $8,000 
note. 

The  conrt  submitted  the  case  to  a  Jury  upon 
apeclal  Issues,  whidi,  together  with  the 
answers  of  the  Jury  thereto,  are  as  follows: 

"Issue  No.  1:  Bind  whether  or  not  ths  de- 
fendant H.  A.  AUen  at  the  time  that  the  con- 
tract for  the  parchaie  of  the  acreage  in  ques- 
tion was  made,  represented  to  the  plaintilh  the 

followins  facts: 

"(a)  That  he  had  a  contract  for  the  drilling 
of  a  well  on  a  portion  of  the  2^  acres  on  one 
side  of  this  acreage.    Answer:  Yes. 

"(b)  That  he  could  and  would  let  a  contract 
for  the  drilling  of  a  well  on  the  other  side  of 
this  acreage.   Answer:  Yes. 

"(e)  That  the  acreage  offered  for  sale  was 
absolutely  proven  territory.  Answer:  Yes;  but 
not  absolutely  proven  territory. 
'  "(d)  That  the  Johnson  well  was  an  oQ  weU. 
Answer:  No;  bnt  the  Johnson  well  was  on  the 
sand. 

"Issue  No.  2:  Find  whether  or  not  a  dry  hole 
had  been  dog  or  abandoned  on  luid  adjoining 
this  acreage  at  the  time  plaintiffs  and  defend- 
ants entered  into  their  contract   Answer:  No. 

"Issue  No.  S:  If  you  answer  issue  No.  1,  or 
any  section  thereof,  in  the  affirmative,  then 
find  whether  or  not  said  representations  were 
false.   Answer!  '  . 

"Issue  No.  4:  It  you  have  answered  issue 
No.  1,  or  any  section  thereof  ih  the  affirma- 
tive, tiien  find  whether  or  not  said  representa- 
tions were  material.   Answer:  Yes. 

"Issue  No.  5:  If  you  have  answered  issue  No. 
1  or  any  section  thereof  in  the  aflSrmative,  then 
find  whether  or  not  the  plaintiffs  relied  upon 
said  repreaenCatiOD.   Answer:  Yes. 

"Issue  No.  6:  IH  jou  have  answered  issue 
No,  1  or  any  section  thereof  in  the  affirmative, 
or  if  yoD  have  answered  In  the  affirmative  to 
issue  No.  2,  then  find  whether  or  not  said  rep- 
resentations or  concealments,  If  any,  induced 
the  plaintiffs  to  enter  into  said  contract.  An- 
swer: Yes. 


"Issue  No.  7:  Find  wheUer  or  not  the  plain- 
tiffs would  have  entered  into  said  contract  but 
for  said  representations,  if  any,  or  said  con- 
cealments. If  any.  Answer:  No.** 

Upon  the  verdict  so  rendered,  the  coort 
entered  a  Judgment  for  the  defendants,  and 
plaintiffs  have  appealed. 

Error  Is  assigned  to  the  action  of  the  conrt 
In  «itwing  a  Judgment  because  of  the  failure 
of  the  Jury  to  answer  issue  No.  8,  and  this 
presents  the  vital  question  in  the  case.  We 
think  that  this  Issue  embodies  very  essential 
elements  of  plaintiffs*  right  to  recover,  if  any 
they  had.  Had  this  Issue  been  answered  In 
the  afflnnadve,  a  recovery  by  the  plaintifte 
would  have  been  authorized  under  the  other 
findings.  Bnt  with  a  negative  answer,  the 
plaintiffs  necessarily  would  faiL 

Tb6  case  of  Paschal  t.  At^lln,  27  Tex.  174, 
was  one  submitted  to  a  Jury  upon  special  Is- 
sues. The  Jury  failed  to  find  upon  one  of  tlte 
issues  held  to  be  material,  and  the  Supreme 
Court  reversed  the  Judgment  of  the  trial  court 
because  of  the  failure  mentioned. 

In  Moore  v.  Moore.  67  Tex.  20B,  8  8.  W.  286, 
our  Snpreme  Court  said: 

"A  special  verdict  Is  defective,  end  must  he 
set  aside,  which  does  not  find  all  tiia  facta  put 
in  issue  by  the  pleading,  although  the  evidence 
may  establish  beyond  any  controrersy  the  ex- 
istence of  the  facts  not  found." 

The  conrt  further  said' In  Uie  aame  ease: 

"This  is  equally  true  of  a  general  verdict. 
In  the  leading  case  of  Patterson  v.  United 
States,  2  Wheaton.  221,  Mr.  Justice  Washing- 
ton, in  delivering  the  ^tnfon  of  the  court,  says: 
The  rule  of  law  is  precise  upon  this  point. 
A  verdict  is  bad  if  it  varies  from  the  issue  In 
a  substantial  matter,  or  iiF  it  find  only  a  part  of 
that  which  is  in  issue.  The  reason  of  the  rule 
is  obvious:  It  results  from  tbe  motive  and 
end  of  pleading.  Whether  tbe  jury  find  a  gen- 
eral or  a  special  verdict,  it  is  their  duty  to  find 
the  very  point  in  Issue,  and,  although  the  conrt 
in  which  the  cause  is  Med  may  give  force  to  a 
general  finding,  so  as  to  make  It  harmonise  with 
the  issues,  yet  if  it  appears  to  that  court  or  to 
tbe  a^llate  court  that  the  finding  Is  different 
from  the  issue  or  Is  confined  only  to  a  part  of 
tbe  matter  in  issue,  no  judgment  can  be  ren- 
dered on  the  verdict.'  It  may  be  said  that 
there  is  a  more  cogent  reason  for  the  rule  than 
that  laid  down  in  the  passage  just  quoted.  It 
is  the  right  of  tbe  parties  to  have  tbe  Jury 
pass  upon  aU  of  the  facts  controverted  I>y  tiie 
pleadings,  and'when  they  have  omitted  to  do 
this,  however  dear  and  undisputed  the  evidence 
upon  the  issues  not  found,  the  court  cannot  ren- 
der judgment  without  usurping  in  part  the 
functions  of  the  jury,  and  thereby  render  Judg- 
ment infringing  a  right  guarai^eed  by  the  Con- 
stitution and  tows." 

See,  also,  Ablowlcb  v,  Greenville  Nat.  Bank, 
96  Tex.  429,  67  S,  W.  70,  881 ;  Garlltz  v.  Nat 
Bank,  152  S.  W.  1161 ;  Kendrlck  v.  Polk.  22& 
S,  W.  826;  Ohoate  r.  Hallway  Co.,  91  Tex. 
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406,  44  S.  W.  69;  ^jne  T.  EDwood,  IBS  S. 
W.  flS. 

In  the  esse  last  dted,  Kr.  Chief  Justice 
Huff,  of  the  Amartllo  Court,  states  the  rule 
undoubtedly  established  by  all  of  our  author- 
ities.  He  says: 

'In  JarisdictioQS  where  the  practice  obtains 


effect  was.  Did  H.  A.  Allen  represent  to  the 
plalnttffii  that  tba  acreage  offered  for  sale 
was  "absolutely  proren  terrltoryt*  The 
answer  of  the  fiaj  to  this  question  was  "Tes ; 
but  not  abM^tely  proren  torltory."  The 
answer  in  a  sense  Is  eontradictwy ;  tiie  af- 
firmative "yes"  would  mean  that  H.  A.  Allea 


of  entering  jndgment  son  obstante  veredicto,  so  represent  The  foUowlng  words,  how- 
the  general  rule  is  that  a  motion  by  the  plain-  «™'.  "hut  not  absolutely  proren  territory/ 
tiff  to  enter  anch  a  judgment  will  oidy  be  enter-  •  tends  to  a  contrary  con(duston,  indicating 
talned  when  the  verdict  is  for  the  defendant  pertiaps,  that  Allen  represented  that  tlie  acre- 


upon  Oie  faets  as  present  no  defense. 


•  •  * 


age  in  question  was  good  oil  land,  but  tiuit  he 


In  Texas,  it  is  nwde  ttie  duty  of  tiie  coort  to  means  undertook  to  give  absolute  as- 

enter  ita  Jodgmente  In  oonfomlty  with  toe  ver-  supgnce  that  oil  would  be  found  beneath  the 
diet,  whether  it  be  cowect  or  not    When  a       ,       ^  ^  conclusion  Is  In  harmony 

jury  has  been  demanded  by  either  party,  he  « '„„,,™.   «  ,u*^t.  rm.1 

is  entitled  to  have  every  material  issue  made  ;  ^'Ji  appellees  evidence  on  the  subject.  The 


by  the  pleading  and  the  evidence  submitted  to  plaintiffs  were  entitled  to  a  plain  answer  by 
tlie  jury,  and  the  trial  ,  court  cannot  enter  a  "  * 
judgment  npon  a  verdict  which  fails  to  pass  up- 
on the  material  issue  submitted  to  the  jury,  un- 
less it  be  in  case  of  a  spedal  Terdlet,  whldi  ia 
provided  tor  by  atatota." 


the  jury  to  the  quei^tlon  of  whether  Allen  r^ 

resented  the  land  to  t>e  absolute  proven  ter^ 

rltory.   One  or  more  of  them  so  testified,  and 

j  the  Issue  was  for  the  jury  and  should  have 

{ been  answered  In  language  not  susceptible 

  ,     -  .    I.  «_*!of  misconstruction;   and   such  an  answer 

^LSSS^  .12^1?  ^t^lSi  'l^o  ha™  ft^o^ed  issue  No.  3.  for 
ooBtniverted  by  the  appeUses,  but  they  here   ™^„„k*«^i„  *„«^J. 


defend  the  action  of  the  oonrt  for  reasons 
embodied  in  the  jodgment  to  wit: 

**The  coort  farther  finds  that  answer  to  spe- 
cial Issne  No.  8  is  net  necessary  for  rendition 
ef  jndvment  In  thia  eanse  In  favor  of  tiie  de- 
fendants a^lnst  toe  plaintiffs,  in  that  nncon- 
troverted  evidence  shows  that  afllrmative  an- 
swers to  special  issue  No.  1,  subdivision  (a), 
were  true,  and  that  the  answers  to  subdivisions 


plaintiffs'  evidence  undoubtedly  tended  to 
show  that  not  only  did  H.  A.  Allen  represent 
the  acreage  In  question  aa  absolutely  proven 
territory,  but  also  that  such  representation 
was  false,  and  both  of  these  allegations  were 
material  Issues  in  the  case. 

The  answer  of  the  Jury  to  subdivision  (d) 
of  Issue  No.  1  may  xierhaps  be  correctly  in- 
terpreted as  a  negative  answer  to  the  issue 


(c)  and  (d),  special  issue  No.  1,  are  in  effect '  submitted  in  that  sabdlvlsion,  vlt.:  Whether 


negative  answers  toereto." 

If  we  could  accept  the  answers  referred  to 
as  a  sufficient  negative  answer  to  Issue  No.  3, 
we  would  be  quite  ready  to  agree  with  the 
court  that  the  Judgment  for  defendants  was 


H.  A.  Allen  r^iresentod  the  Jt^mson  wel^  an 
I  oil  w^  TbB  Jury  answwed,  "No;  but  the 
j  Johnson  weU  was  on  the  sand."  We  tblnk  it 
qnite  probable  that  by  that  answer  the  Jury 
meant  to  find  toat  Allm  did  not  r^esmt 
that  the  Johnson  w^  was  an  oil  wdl,  but 


authori«d.   For.  If  In  effect^he  Terdjrt  as  ^  t^at  the  Johnson  weU  was  on  the  knd. 


a  whole  can  be  properly  construed  as  a  find- 
ing of  the  Jury  that  t3ie  material  representa- 
tions alleged  and  relied  upon  by  the  plaintiffs 
were  false,  as  alleged,  then  it  would  be  Im- 
material that  issue  No.  3  had  not  been  specif- 
ically answered.  See  Sears  v.  S^rs,  45  Tex. 
657;  Coons  v.  Lain,  168  S.  W.  981;  Sellers  v. 
RaUway  Co.,  208  8.  W.  3ft8. 

It  Is  undoubtedly  true  that  toe  representa- 
tions embodied  In  8ubdi\'lBion8  (a)  and  (b)  of 
issue  No.  1  were  shown  by  the  evidence  to 
be  true,  and  not  false,  as  alleged  by  the  plain- 
tiffs. But,  Inasmuch  as  the  issues  were  sub- 
mitted, the  truth  or  falsity  of  the  represen- 
tations therein  embodied  were  for  the  Jury, 
and  not  for  the  court,  the  plaintiffs  having 


particularly  In  view  ot  toe  fact  that  the  svi- 
dence  seems  almost  undisputed  that  that  was 
toe  extent  of  AUen's  represoitatlon  on  that 
subject  But  we  think  the  court  should  have 
required  toe  Jnty  to  give  a  plain  answer  to 
toe  particular  Issues  submitted,  and  not  have 
permitted  toem  to  undertake  in  addlti<m 
thereto  to  find  otoer  terms  of  representation. 

Appellants  present  a  number  of  other  as- 
signmeate,  but  we  think  none  of  toem  present 
reversitOe  enor  we  require  ot  us  extoided  dis- 
cussion. The  evidence  seems  to  scarcely 
raise  the  issue  requested  by  appellants  and 
referred  to  In  toelr  ninto  and  tenth  assign- 
ments of  error.  The  plaintiffs  alleged  toat 
toe  defendants  had  concealed  from  them  toe 


the  ri^t  to  have  toe  Jury  pass  upon  toe  credl-  ^     ^  ^   ^  ,  ^ 

biUty  of  toe  witoesses  and  weight  to  be  given  *  ^7 


to  toeJr  testimony.  Nor  do  we  think  that  toe  adjoining  toe  acreage  in  ques- 

answer  of  the  Jury  to  subdivision  (c)  Is  a  i  stated,  toe  evidence  falls  to 

plain  answer  that  too  acreage  offered  for  sale  "^ow  wito  any  degree  of  probative  force  that 
by  H.  A.  Allen,  tor  himself  and  assodates,  was  ^len  concealed  any  material  circumstance  in 
represented  to  be  "absolutely  proven  terrl- '  this  Annectton,  and  the  Jnry  In  answer  to 
tory,"  as  all^^,  and  that  such  represmta- 1  issue  No.  2  expressly  found  that  no  dry  hole 
tlon  was  fklse.  In  tols  reepect,  toe  issue  in  |tuid  been  dug  or  abandoned  on  land  adjoining 
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the  acreage  In  questi(m  at  tbe  time  plaintiffs 
and  defendants  altered  into  tbeir  contract 
The  fact  that  such  a  dry  bole  or  abandoned 
well  appeared  In  the  subsequent  deTeb>pment 
of  tbe  territory  was  not  available  to  the 
plaintiffs  as  any  part  of  their  cause  of  action. 
Moreover,  nothing  In  tbe  evidence  Indicates 
that  there  was  any  relation  of  special  confl- 
dence  between  the  parties.  Nor  does  tbe  evi- 
dence seem  to  have  raised  the  Issue  referred 
to  In  the  Seventh,  twelfth,  and  thirteenth  as- 
signments of  error  which  the  plaintUCs  re- 
quested the  court  to  submit  The  plaintiffs 
alleged  that  the  d^eodsnts  r^resented  that 
"a  well  would  be  drilled  at  once  on  the  ad- 
joining tracts,"  but  the  evidence  o£  the  plain- 
tiffs themselvra,  as  we  Interpret  It,  is  to  the 
effect  only  that  AUen  r^r'esented  that  he  had 
made  a  flfty-fifty  contract  for  drilling  on  one 
of  the  adjoining  tracts,  and  could  and  would 
nuke  a  like  contract  on  the  other ;  and  the 
evidence  se«ns  to  be  without  dispute  that  be 
in  fact  had  made  the  contract,  as  alleged,  and 
soon  thereafter  made  the  other  as  he  contem- 
plated. The  fact  that  such  contracts  were 
later  abandoned  by  the  drillers,  because  the 
surrounding  territory  had  proven  to  be  unr 
productive,  cannot  be  material. 

Other  requested  Instructions  do  not  apprar 
to  be  material,  and  we  accordingly  conclude 
that  all  assignments  of  error  not  presentin; 
the  question  first  discussed  are  overruled. 
But  for  the  reasons  assigned  In  the  beginning, 
the,  Judgm«it  below  Is  reversed,  and  the 
cause  remanded. 


HOUSTON  &  T.  C.  R.  CO.  v.  LEWIS  «t  aL 
(No.  700.) 

(Oonrt  of  CSvO  Appsals  of  Texas.  Beanmont. 
Jane  18.  ISHh  Behearlng  Denied 
June  29,  1921.)  . 

Indemnity  $=»8— Contract  by  landowner  to  In- 
demnify railroad  for  loss  for  damage  to  stock 
held  to  apply  to  damage  only  on  land  specl. 
fled.  . 

Where  defendant's  testator  contracted  to 
indemnify  railroad  company  for  loss  from  kill- 
ing stock  owned  by  tenants  of  testator,  and  by 
the  testator,  If  the  railroad  company  would 
leave  the  right  of  way  tfaroasb  a  tract  of  land 
owned  by  tbe  testator  unfeoced  in  order  that 
part  of  the  right  of  way  might  be  cultivated,  tbe 
contract  applies  only  to  the  stock  of  testator 
and  tenants  of  the  land  mentioned,  and  does  not 
apply  to  stock  belonging  to  a  tenant  living  on 
other  land  of  testator. 


Appeal  from  IMstrlct  Court,  Robertson 

County;  W.  C.  Davis,  Judge. 

Action  by  Tony  Ijewis  against  the  Houston 
&  Tcias  Central  Railroad  Company,  which 
filed  a  cross-action  against  Mrs.  R.  J.  White, 


whose  executor,  Stone  White,  was  substitut- 
ed In  her  atead.  From  Judgment  for  the 
executor  In  the  district  court,  on  appeal 
from  justice  court,  defendant  aroeals.  Af- 
firmed, 

A.  P.  McOormick,  of  Waoo,  Perrr  A 
Woods,  of  Franklin,  ^ud  Baker,  Botts,  Par- 
ker &  Garwood,  of  Houston,  for  appellant 

J.  Felton  Lane,  of  Heame,  for  appellees. 

HIGHTOWKR,  C.  J.  This  suit  was  filed 
by  Tony  I^wis  In  one  of  the  Justice  courts  of 
Rf^ertson  county,  against  an>cllaat  railroad 
company,  seeking  to  recover  damages  for  the 
alleged  uegligent  striking  and  killing  of  a 
milch  cow  belonging  to  Lewis  by  tbe  train 
and  ca^rs  of  appellant.  Appellant  answered 
by  general  denial,  and  then  specially  alleged 
that  prior  to  the  date  ot  striking  the  cow 
It  hod  made  and  raitered  into  a  written  con- 
tract with  one  Mrs.  £.  J.  White,  who  was 
tbe  owner  of  a  tann  through  which  appti- 
lont's  railroad  tra<±  ran,  by  the  tmns  of 
which  ctmtract  Urs.  Wblte  had  bound  and 
obligated  herself  to  tad«nnlfy  an^lont  fat 
any  damages  sustained  by  herself  or  any 
of  hra  teouits  <m  her  fiirm  tm  any  sto<^ 
killed  or  injured  by  sKM^nt's  trains,  uid 
appellant  prayed  that  Mrs.  White  be  made 
a  party  to  the  suit,  and  diat,  in  the  event 
Judgment  sKbnld  be  recovered  by  Lewis 
against  tt,  tlien  It  prayed  Judgmoit  over 
against  Mrs.  White  under  the  terms  of  said 
claimed  omtract.  Mrs.  White  answered  by 
gmerel  d^nrrer  and  general  denial.  The 
case  was  tried  In  tbe  Justice  court,  and  re- 
sulted in  a  Jndgmoit  In  fhror  ot  Lewis 
against  OKteUant  for  975,  that  being  the 
market  value  of  the  cow  shown  to  have  been 
killed,  and,  further,  that  appelant  take  noth- 
ing on  Its  cross-action  against  3Irs.  White. 
From  this  Judgment,  appelant  appealed  to 
the  district  court  qI  Robertson  county  (the 
county  court  having  no  Jurisdiction),  and  in 
that  court  the  death  of  Mrs.  White  was  sug- 
gested by  appellant,  and  her  executor,  Stone 
White,  was  made  a  party  in  her  stead,  and 
the  same  relief  prayed  against  him  as  was 
prayed  against  Mrs.  White. 

Upon  trial  In  tbe  district  court,  witliout 
a  Jury,  Judgment  was  rendered  in  favor  of 
Lewis  against  appellant  for  $85,  found  to  be 
the  value  of  Ijewis'  cow,  and  no  recovery  was 
allowed  appellant  as  against  said  executor. 
Stone  White.  From  that  portion  of  the  Judg- 
ment denying  appellant  recovery  over  against 
the  executor  of  Mrs.  White,  It  has  appealed 
to  thLs  court. 

The  trial  Judge  filed  findings  o{  fact  and 
conclusious  of  law.  Among  other  findings, 
unnecessary  to  mention  here,  he  found  that 
the  written  contract  between  appellant  and 
Mrs.  White,  on  which  recovery  over  against 
the  executor  was  sought  by  appellant,  had 
no  application  to  Lewis'  cow,  and  thor^ore 
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afforded  no  right  In  appellant  to  a  recovery 
against  said  executor. 

The  claimed,  contract  of  Indfflunltf  relied 
upon  tii7  aiq;>eUant  la  as  followa: 

"Tht  Stata  of  Texai,  County  of  — ^ 
"Thi>  agreement,  thia  day  made  and  entered 

into  by  and  between  the  Houston  &  Texas  Cen- 
tral Railroad  Company,  hereinafter  styled  the 
first  party,  and  Mra.  R.  J.  ^Vhite,  hereinafter 
styled  Becond  p&rty,  witneeseth: 

"The  second  party  owns  in  fee  simple  a  cer- 
tain tract  of  lend  about  8  miles  from  the  town 
of  Hearne,  in  Robertaoo  coonty,  Texas,  being 
1,360  acre»  of  the  O.  A.  Mizon  sarrey,  said  land 

having  been  acquired  by  said  party  from  

under  deed  dated  ——  day  of  aaid  deed 

being  duly  recorded  In  the  Deed  Bacorda  of 
Bobertaon  countyt  Texaa;  and 

"Whereas,  the  first  party  owns  a  tract  of 
land  50  feet  in  width  through  the  said  tract  of 
land  first  referred  to  and  uses  for  the  purpose 
of  maintaining  and  operating  its  railroad  there- 
on;  said  tract  of  land  being    feet  in 

width  on  each  side  of  the  center  line  of  track 
of  the  firat  party  and  ezteDding  from  station 

 to  station  of  aaid  first  party's  line 

of  railroad;  and  the  first  party  being  deairoaa 
of  fencing  Its  said  track  or  tra^a  and  property 
extending  through  aecond  party'a  aaid  tract  id 
land,  ao  at  to  prevent  any  ud  all  damages  to 
■aid  land  and  liie  kiUing'of  stock  by  said  rail- 
road; and 

"Whereas,  the  second  party  being  desirous 
that  the  track  or  tracks  and  property  of  the 
first  party  abore  described,  be  not  fenced,  is 
wQling  to  protect  the  first  party  from  any  loss 
or  damage  to  stock,  belonging  to  second  party, 
his  tenants  and  those  over  whom  he  has  con- 
trol, occaaioned  by  being  stro^  by  engines, 
eara,  etc.,  belonging  t»  the  first  party,  and  to 
waive  any  rights  to  dalm  for  aneh  dunage  to 
lira  stock,  except  in  regard  to  croaunga,  whidi 
shall  be  treated  and  considered  aa  though  the 
remainder  of  the  right  of  way  was  fenced. 

"Whereas,  the  party  of  the  second  part,  ta 
the  caltivation  of  said  land  may  caltiTate  por- 
tions of  the  property  of  the  first  part,  within 
the  distance  of  2S  feet  from  thte  center  of  the 
track,  agrees  that  limitation  shall  not  apply  to 
the  right  of  way  in  caltivation  and  unfenced, 

nor  any  dalm  he  made  for  any  penalties  nor  tion  on  this  point  cannot  be  sustained, 
for  damages  to  crops  on  the  property  of  the 
firat  party. 

'TTherefore,  in  consideration  of  the  fact  that 
tiie  party  of  the  second  part  is  willing  to  enter 
in  writing  into  such  agreement  with  the  party 
of  the  firat  part  (which  agreement  is  hereby 
entered  into  and  executed)  to  relinquish  and 
waive  all  rights  to  damage  to  party  of  the  sec- 
ond part  as  above  specified  Uie  party  of  the 
first  part  hereby  agrees  not  to  build  a  line  or 
lines  ^f  fence  along  the  boundaries  of  its  said 
property,  as  Is  customary,  and  as  was  intended. 

"This  agreement  sball  continue  in  effect  until 
it  ia  terminated  by  eitiier  party  giving  to  the 
other  thirty  days*  notice  in  writing  of  his  in- 
tentions to  terminate,  and  until  so  terminated 
•hall  be  binding  tipon  the  parties  hereto  and 
their  successors  in  titie. 

"This  agreement  made  and  executed  thia  8th 
day  of  March.  A.  D.  ISIT." 


The  undisputed  facta,  as  reflected  by  the 
rm>rd  in  this  case,  are,  subatantially,  as  fol- 
lows ; 

Tony  Lewla,  whose  cow  was  killed,  was  a 
tenant  of  Mrs.  R.  J.  White,  and  was  residing 
upon  and  cultivating  a  portion  of  a  440-acre 
tract  of  land  owned  by  Mrs.  White  In  Robert- 
son county,  known  as  the  Armstrong  tract. 
Lewis  kept  his  cow  upon  this  tract  of  land 
where  he  resided,  and  thia  Armstrong  tract 
cwstituted  no  part  or  portion  of  the  1,360- 
acre  tract  of  land  .of  the  O.  A.  Mlxon  sur- 
vey Qtedflcally  mentioned  and  designated  in 
the  written  cwtraet  which  we  have  above 
copied,  nor  was  said  ArmstKHig  440-aere 
tract  la  any  way  connected  with  said  1,360- 
acre  tract.  Appellants  line  of  railroad  was 
not  fenced  where  Lewla'  cow  was  killed,  and 
the  point  where  she  was  killed  on  appellai^B 
track  was  not  (^ipoeite  the  1,360-acre  tract 
mentioned  in  the  written  bcmtract,  bat  quite 
a  distance  from  the  nearest  point  ot  said 
l,300-4cre  tract.  Lewis,  as  a  tenant  of  Mrs. 
White,  had  no  connectlim  whatevor  wUb  the 
l,3G0-acre  tract  of  land  mentioned  In  the 
written  contract,  and  his  cow  that  was  kill- 
ed did  not  stray  from  that  tract  upon  a-vptS- 
lanf  B  right  oi  way. 

It  Is  the  contention  of  appelant  that  the 
writtm  contract  b^een  Itself  and  Mrs. 
White,  above  copied,  when  propo-Iy  constru- 
ed, compelled  Mrs.  White  to  Indemnify  it 
against  the  recovery  of  Lewla  fii  this  case, 
appellant  contending  that  the  contract,  read 
aa  a  whole,  manifests  clearly  an  intention  on 
the  part  of  the  parties  to  it  to  Include  and 
cover  any  and  all  land  and  any  and  all  ten- 
ants upon  land  owned  by  Mrs.  White  through 
which  appellant's  railroad  was  constructed, 
regardless  of  whert^  such  lands  not  mention- 
ed in  the  contract  might  be  rituated.  If 
such  construction  of  the  contract  la  the  proiv 
er  one,  then  the  district  Judge  was  in  error 
in  denying  recovery  in  favor  of  appellant 
against  Mrs.  White's  executor.  We  have 
concluded,  however,  that  appelinnt's  conten- 

Tho 

contract,  when  carefully  read,  relates  par- 
Hailarly  and  exclusively  to  the  1,300-acre  O. 
A.  Mixon  tract  therein  mentioned.  The  pri- 
mary purpose,  perhaps,  actuating  Mrs.  White 
In  the  execution  of  the  contract  was  the 
right  given  her  under  the  terms  thereof  to 
cultivate  a  portion  of  appellant's  right  of 
way-  extending  through  that  named  tract, 
and.  In  consideration  of  that  privil^e,  she 
agreed  to  Indemnify  appellant  against  any 
damages  for  stock  killed  at  any  point  on  snld 
tract  of  land  by  appellant's  trains  passing 
through  that  tract  of  land,  whether  owned 
by  herself  or  her  tenants,  and  further  agreed 
not  to  claim  limitation  against  appellant  as 
to  any  portion  of  its  right  of  way  oppoirfte 
that  tract  that  might  be  cultivated  by  her. 
This  Is  the  clear  and  proper  interpretation. 
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In  onr  oplnlcoi,  of  tlie  written  contract,  and 
we  tbink  the  trial  Judge  was  correct  In  not 
Slvlng  It  the  construction  contended  for  by 
appellant  Had  it  been  intended  by  tbe  par^ 
ties  to  tbe  contract  ibat  oQier  tracts  or  snr- 
veys  of  land  tban  tbat  Bpeclflcally  mentioned 
in  tbe  contract  should  be  included  and  cov- 
ered thereby,  It  Is  but  reasonable  to  suppose 
tbat  the  parties  would  have  used  languase 
aptly  expressing  that  Intuition.  We  are  un- 
willing to  adopt  appellanl^s  contention  In  the 
tB.ce  of  the  express  language  used  by  flie 
parties  to  tbe  contract,  and  bold  wtOi  the 
trial  Judge  that  this  contract  gave  no  rigfht 
of  recorery  ia  the  nature  of  an  indemnity 
over  against  Mrs.  White's  execDtorl 
The  Judgment  will  be  aCBrmed. 


SLAY  et  al.  v.  QOSE  et  al.    (No.  9620.) 

(Court  of  Civil  AppealB  of  Texas.  Ft  WorOi. 

May  14.  1921.) 

1.  Exeoetere  and  administrators  ^329(2)— 
Homestead  of  SHrvlvIno  wtfe  eonid  not  be  sab> 
looted  to  debts  othsr  than  seeored  parehase- 
money  notes. 

Land,  having  been  the  homestead  of  the 
surviving  wife  of  tbe  owner,  and  bla  estate  be- 
ing insolvent,  coold  not  be  subjected  to  tbe  pay- 
ment of  any  of  the  debts  of  tbe  deceased  hus- 
band other  than  purchase-money  notea  secured 
by  vendor's  lien  and  deed  of  trust  executed  to 
extend  tiie  maturity  of  the  notes. 

2.  MortoagAs  «=3334— Power  of  sale  In  dead  of 
trust  coupled  with  an  Intereat,  and  snrvWes 
death  of  grantor. 

Tbe  power  of  sale,  given  In  a  deed  of  trust 
to  secure  payment  of  a  debt,  is  a  power  coupled 
with  an  interest,  which  continues  in  force  aft- 
er tbe  death  of  tbe  grantor,  and  a  sale  and 
deed  made  by  tbe  trustee  In  accordance  vritb 
the  powers  given  him  by  the  instrument  after 
the  death  of  ^e  grantor  are  valid  and  effective 
to  pass  title  to  tbe  land  conveyed,  except  in  so 
far  as  the  sale  may  interfere  with  due  execu- 
tion of  an  administratioB  of  the  estate  of  de- 
cedent to  pay  sQdt  preferred  daims  as  may 
have  existed  at  the  time  of  sale. 

3.  Mortgages  «=aS9l(2)— Foraotesun  of  Uen 
by  sale  cuts  off  eqnl^. 

The  foredosure  of  a  lien  1^  sale  by  the 
trustee  named  In  a  deed  of  fcrusC  in  aceordance 
witii  the  terms  of  tbe  instrument  and  ig  ac- 
cordance with  the  statutes  regolatlog  such 
sales  has  the  effect  to  cat  off  any  equity  of 
redemption  previously  existing  in  the  grantor. 

4.  Mortgaoss  «»594(S) —Junior  Uenor  aft«> 
pnrohase  on  foreolsssre  may  rodeen  from 
prior  liens. 

Tbe  holder  of  a  junior  Uen,  after  he  has 
purchased  tbe  property  under  foreclosure  of  his 
,  liec,  has  tbe  right  to  redeem  tbe  property  from 
prior  liens  by  paying  the  amount  of  the  prior 
li¥c  dpl'ts. 


9.  Husband  and  wife  «=3276(e)— Sale  «f  de- 
cedent's property  by  sarvhrlng  wife  passed  no 
title  to  eqetty  of  redemption. 
Sale  of  her  deceased  husband's  mor^agsd 

property  by  tbe  surviving  wife  under  the  crat- 
munit?  administration  did  not  pass  title  to  any 
equity  of  redemption,  where  neither  the  sur- 
viving wife  nor  her  children  had  any  equity  of 
redemption  to  sell,  on  account  of  a  junior  lien- 
or'r  having  foredoaed,  while  the  purchaser  at 
the  sale  under  tbe  deed  of  trust  paid  ofE  a  senior 
lien  on  the  property,  thus  redeeming  the  prop- 
erty and  acquiring  all  tights  of  the  snrrtvtng 
vrif  e  and  children. 

Appeal  from  District  Court  Wise  County; 
F.  O.  McKlnsey,  Judge. 

Suit  by  S.  M.  Gose  and  others  against 
F.  J.  Slay,  Jr.,  in  which  J.  J.  Ingram  inter- 
vened. From  a  judgment  for  jjlalntiflS,  de- 
fendant and  intervener  appeal.  Affirmed. 

B.  E.  Garswell,  of  Decatur,  toe  appellaata. 

McMurray  &  Gettys,  of  Decatur,  for  appel- 
lees. ' 

DUNEUN,  J.  This  suit  was  Instltoted  by 
8.  M.  Goae  in  the  form  of  an  action  of  ttes- 
pesa  to  try  tittle  against  F.  J.  Slay,  Jr.,  to 
recovn  title  to  three  tracts  of  laind  altnatod 
In  Wise  county,  the  first  tnct  nmsUtlng  of 
64  acres,  the  second  tract  of  20  acres,  and 
the  third  tract  of  117  acres,  nie  def^dant 
flied  a  disclaimer  of  title  to  the  first  two 
tracts.  He  also  filed  a  plea  of  not  guilty 
as  to  the  third  tract  and,  in  connection  with 
that  plea,  aU^ied  that  be  was  in  pooaesslon 
of  that  tract  as  a  tenant  of  J,  J.  Ingram, 
whom  be  prayed  to  be  made  a  party  def^d- 
ant  Thereupon  J.  J.  Ingram  filed  a  pica 
of  Intervention,  alleging  that  he  was  the 
landlord  of  defendant  Slay,  who  was  holding 
possession  of  the  third  tract  as  his  tenant, 
and  he  prayed  for  permission  to  intervene 
and  defend  the  suit  as  the  owner  of  said 
third  tract  and  as  to  that  tract  he  answered 
the  plalntMPs  petition  by  a  plea  of  not  guilty. 
He  also  filed  a  cross-action  in  the  form  of 
trespass  to  try  title  against  the  plaintiff  to 
recover  that  tract  but  disclaimed  title  to 
the  first  two  tracts.  Judgment  was  rendered 
In  favor  of  the  plaintiflC  for  the  recovery  of 
title  to  all  three  of  the  tracts ;  the  Judgment 
for  the  first  two  tracts  being  rendered  upon 
the  disclaimers  of  titie  filed  by  the  d^end- 
ant  and  the  intervener.  Judgment  for  the 
third  tract  was  rendered  upon  the  findings 
of  fact  and  conclusions  of  law  filed  by  the 
trial  Judge,  who  tried  the  case  without  tbe 
aid  (tf  a  Jury,  and  which  fln^^ingm  and  con- 
cluaiotts  are  aa  follows: 

"Ffaidlngs  of  Fact 

"(1)  By  deed  dated  November  29,  1W7,  T. 
G.  Williams  conveyed  to  F.  Slay,  Sr.,  the  land 
in  controversy,  tbe  consideration  bdng  a  cash 
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parment  and  the  notes  tn  controTersy,  to  wit: 
Ooe  for  $2,000,  payable  to  T.  G.  WUIiams.  Jen- 
vary  1,  1918,  with  8  per  ceot.  interest,  and  the 
other  three  notes  for  $2^.66  each,  bearioK  8 
per  c«nt.  intereirt,  payable  in  one,  two,  and  three 
years  from  date  to  J.  IX.  Seott  and  S.  M.  Qow, 
and  atipnlated  to  be  a  second  Hen  to  the  lien 
to  the  $2,000  note,  both  aets  of  notee  beine 
■ecu red  by  vendor's  lien  atipnlated  la  the  deed. 

"(2)  Said  ¥2,000  nete  was  asBigned  to  the 
Bonner  Loan  St  Investment  Company,  of  Dal- 
las, Tex.,  and  by  their  deed  of  trust  dated  De- 
cember 6,  1017.  said  F.  Slay,  Sr.,  and  wife  re- 
newed and  extended  said  note  and  lien  by  new 
note  to  said  company  dne  November  1,  1924. 
at  6  per  cent  Interest  per  annam,  payable 
•snoaUy,  and  stipnlated  that  failure  to  pay  any 
installment  of  Interest  when  dne  should  nut- 
tore  said  debt,  said  deed  of  trust  also  eontaln- 
Inc  the  nsnal  power  of  sale  by  the  tnistee  ttiere- 
In  named  or  anbatitnte  trustee. 

"(3)  Said  three  notes  for  $286.05  each  veto 
secured  by  trust  deed  executed  at  the  same  time 
as  the  notes,  naming  a  trustee  and  containing 
the  usual,  power  of  sale,  and  stipulating  that, 
upon  failure  of  making  of  note  to  pay  any  of 
said  notes  or  annual  interest  due  thereon,  the 
tmatee,  at  reqneat  of  the  legal  boldw  d  tiui 
notes,  should  sell  said  land. 

"(4)  Bald  Slay.  Br.,  died  intestate,  2d-  day  of 
December,  1018,  wlthoot  having  paid  anything 
on  any  of  said  notes,  and  about  three  monUis 
tbere^ter,  before  any  edministratioii,  at  the 
request  of  said  Scott  and  Gose,  one  of  said 
$286.65  notes  being  past  due  and  unpaid,  the 
trustee  duly  advertised  and  aold  said  land  at 
.  public  outcry,  in  pursuance  of  the  terms  of  the 
junior  trust  deed,  and  same  was  bid  in  by  said 
Scott  and  Qose,  and  deed  made  to  Uiem  aowrd- 
fngly,  sidd  sale  and  deed  being  of  data  Jamaxy 
7,  191ft. 

"(5)  The  land  in  controversy  was  the  home- 
stead of  Slay,  Sr.,  at  the  time  of  his  death,  he 
being  the  head  of  a  family,  and  left  surviving 
him  a  wife  and  several  minor  children,  and  at 
his  death  he  and  said  family  were  occupying 
said  land  as  a  home;  and  his  estate  was  in- 
solvent, and  titere  was  no  necessity  for  an  ad- 
ministration on  his  estate,  the  only  property  he 
owned  being  said  land  and  about  five  head  of 
horses  and  moles,  upon  which  there  was  a  chat- 
tel mortgage  and  all  of  which,  except  two  head, 
which  the  widow  claimed  as  exempt  she  turned 
over  to  the  owner  of  said  chattel  mortgage 
prior  to  said  trustee's  sale  of  the  land. 

"(6)  On  the  Ist  day  of  January,  1020,  after 
■aid  trustee's  sale,  Betde  Slay,  widow  of  said 
Slay,  Sr.,  allied  foi  and  there  was  issoed  to 
lier,  as  commiadty  nrviTor,  by  the  probate 
court  of  Wise  eonnlj.  letters  of  administration, 
and  she  duly  made  bond  and  qualified  and  filed 
inventory  and  appraisement  <d  the.  estate,  and 
she  thereafter,  as  snch  survivor  in' community, 
conveyed  the  land  in  controversy  to  J.  J.  In- 
Cram,  one  of  the  defendants  herein,  by  deed 
dated  2d  day  of  Jannary,  1920,  the  considera- 
tion being  the  payment  of  Ingram  of  $200  in 
cash,  the  surrender  of  an  account  of  medical 
■ervicee  against  said  Slay  estate  amounting  to 
$30,  and  the  sssomption  by  him  of  all  the  pnr- 
dwse-money  notes  against  said  land,  as  above 
■et  out 

"(7)  Sliortly  thereafter  said  Ingram  offered 


to  pay  off  and  satisfy  all  said  Indebtedness,  and 
was  financially  able  to  do  so,  and  would  have 
done  so,  but  said  Oose  and  Scott  refused  to 
permit  him  to  pay  off  same,  claiming  that  title 
to  the  land  had  vested  in-  them  by  the  trustee's 
sale  aforesaid. 

"(8)  The  $2,000  note  and  lien  were  duly  as- 
signed by  said  Bonner  Loan  &  Investment  Com- 
pany to  the  International  Fire  Insnranee  Com- 
pany, and  thereafter,  on  Jannary  7,  1020,  Be- 
publk  Insurance  Company  sold  and  assigned 
said  note  and  lien  to  plaintiff  8.  M.  Gose,  said 
conveyance  reciting  that  by  an  act  of  the  Legis- 
lature it  bad  consolidated  with  and  had  succeed- 
ed to  all  the  rights  and  property  of  said  Inter- 
national Fire  Insurance  Company,  which  reci- 
tation was  the  only  evidence  that  Bepublie  In- 
surance Company  owned  or  had  the  rliiit  to 
convey  said  note  and  lien. 

"(0)  Prior  to  the  transfer  to  Oose  set  out 
in  the  preceding  paragraph,  Scott  and  Oose  had 
paid  off  the  inatallmenta  of  interest  due  on  said 
$2,000  note. 

"(10)  After  the  $2,000  note  had  been  assign- 
ed to  plaintiff  Gose,  defendant  Ingram  again 
offered  to  pay  off  and  discharge  all  sums  of 
money  due  on  said  note  and  on  the  three  $286.65 
notes,  and  was  amply  Mb  to  do  bo,  and  wotdd 
bare  done  so,  but  said  plaintiffs  reused  to  per- 
mit him  to  pay  said  notes,  and,  having  appointed 
a  snbstitute  trustee,  duly  advertised  and  sold 
said  land  under  the  power  in  the  trust  deed  se- 
curing said  $2,000  note,  and  became  the  pur- 
chasers at  said  sale,  and  the  substitute  trustee 
executed  (o  them  a  deed  accordingly. 

"(11)  I  find  that  the  defendant  Ingram  had 
no  personal  or  actual  notice  of  the  sale  made 
as  aforesaid  under  said  $2,000  deed  of  trust; 
that  the  anbstitnte  upon  advice  of  plaintiffs  at- 
torney began  said  sale  at  exactly  10  o'dock  l 
m.;  that  Ingram's  attorney,  without  knowl- 
edge that  said  land  had  been  advertised  or  that 
said  sale  was  to  occur,  happened  to  be  present 
at  the  time,  and  upon  inquiry  ascertained  the 
fact  that  said  sale  was  about  to  be  made;  said 
Ingram  wanted  to  pay  off  all  said  indebtedness, 
and  would  do  so  if  the  trustee  would  suspend 
the  sale  for  30  minutes  to  enable  him  to  see 
Ingram  and  get  the  money,  but  the  trustee 
refused  the  request  and  proceeded  with  and 
made  said  sale.  I  'find  that  Ingram  could  and 
would  have  paid  the  money  and  satisfied  all  the 
indebtedness  against  said  land  within  the  80 
minutes  asked  for  by  his  attorney. 

"(12)  I  find  that  there  is  now  due  on  all 
said  notes  the  principal,  interest,  and  attorney's 
fees  stipulated  therein,  and  that  plaintiffs  are 
the  owners  and  holders  thereof. 

"Oondnslons  of  Law. 

"(1)  I  conclude  that  the  sale  under  the  $2,- 
000  note  and  deed  of  trust  was  void  as  against 
defendant  Ingram. 

"(2)  I  conclude  that  the  sale  of  the  land  in 

question  under  the  junior  deed  of  trust  was 
valid,  and  conveyed  to  plaintiffs  all  the  titie 
and  equity  of  redemption  of  the  estate  of  said 
Slay,  Sr..  and  that  the  deed  by  Bettie  Slay  as 
community  administrator  conveyed  no  title  to 
Ingram,  and  that  plaintiffs  should  recover  title 
and  possession  of  the  land  sued  for. 

"F.  O.  HcEInsey, 
''Judge  43d  Judicial  Distriet** 
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[1]  None  of  the  flDdings  of  fact  have  been 
challenged  bj  appellant  except  the  statement 
contained  in  the  flfth  paragraph  of  such  find- 
ings, to  the  effect  that  there  was  no  neces- 
sity for  an  administration  of  the  estate  of 
F.  J.  Slay,  Sr.,  which  statement  was  but  a 
conclusion  drawn  from  the  statement  of  oth- 
er facta  contained  In  that  paragraph.  We 
think  there  Is  no  merit  in  this  contention. 
Prior  to  the  sale  of  the  land  under  the  deed, 
and  prior  to  the  attempted  community  ad- 
ministratloD,  the  ^rvivlng  wife  had  already 
discharged  a  debt  owing  by  the  decedent, 
which  was  secured  b;  a  chattel  mortgage  on 
five  head  of  horses  and  mules  by  surrender- 
ing of  said  animals  and  reserving  two,  which 
she  claimed  as  exempt  property,  and  which 
under  the  law  was  so.  And  as  the  land  in 
controversy  was  the  homestead  of  the  sur- 
viving wife  and  the  estate  was  Insolvent,  It 
could  not  be  subjected  to  the  payment  ot 
any  of  the  debts  of  the  decedent  other,  than 
the  purchase-money  notes,  which  were  se- 
cured by  a  vendor's  Ilea  and  deed  of  trust 
executed  to  extend  tbe  matorlty  of  the  notes. 
Hoefling  T.  Hoeffinff,  lOS  Tex.  8S0, 167  S.  W. 
210;  Am.  Bonding  Co.  t.  lAgan,  106  Tex. 
S06.  166  S.  W.  11S2;  Speer's  Lav  of  Marital 
Bights,  (  S96.  p.  794,  and  section  509,  p.  819; 
ZwemCTiann  t.  Von  Bosenberg,  76  Tex.  S27, 
18      W.  485. 

[2, 3]  In  the  w^-consldered  case  of  Welner 
V.  Zweib^  105  Tex.  262,  141.  S.  W.  771,  147 
S.  W.  867,  It  was  held  that  the  power  of 
sale  given  In  a  deed  of  trust  to  secure  the 
payment  of  a  debt  Is  a' power  coupled  with 
an  Interest,  and  continues  in  force  after  the 
death .  of  the  grantor,  and  that  a  sale  and 
deed,  made  by  the  trustee  In  accordance  with 
the  powers  given  him  by  the  Instrument,  aft- 
er the  death  of  the  grantor  are  valid  and  ef- 
fective to  pass  title  to  the  land  conveyed,  ex- 
cept In  80  far  as  such  sale  may  interfere  with 
the  due  execution  of  an  administration  of  the 
estate  of  the  decedent  for  tbe  pajonent  ot  such 
preferred  claims  as  may  have  existed  at  the 
time  such  sale  Is  made.  Many  authorities  are 
discussed  In  that  opinion  sustaining  that  rul- 
ing, and  we  think  the  same  la  now  tbe  set- 
tled law  of  this  state.  It  Is  well  settled  that 
the  foreclraure  of  a  lien  by  sale,  by  the  trus- 
tee named  In  a  deed  of  trust  In  accordance 
with  the  terms  of  the  Instrument  and  In  ac- 
cordance with  the  statutes  regulating  such 
sales,  has  the  effect  to  cut  off  any  equity  or 
redemption  theretofore  existing  In  the  gran- 
tor. 

Autborltlea. 

[4]  It  Is  also  tme  that  the  bolder  of  junior 
lion,  after  be  bag  purchased  tbe  property 
under  a  foreclosure  of  his  lira,  has  the  right 
to  redeem  the  property  from  prior  liens  by 
paying  the  amount  ot  such  prior  lien  debts. 


McDonald  v.  Miller,  90  Tex.  309,  39  S.  W. 
89. 

[5]  Under  ^these  authorities,  It  cannot  be 
seriously  questioned  that  the  equity  of  re- 
demption, existing  in  F.  J.  Slsjr,  Sr.,  and 
his  wife,  who  surrlred  him,  and  also  his 
dblldren,  was  foreclosed  by  the  first  sale  un- 
der tbe  deed  of  trust,  and  that  tbe  purchaser 
Gose  thereunder  had  the  right  to  pay  off 
the  senior  lien,  and  thus  redeem  the  proper- 
ty from  that  lien.  He  did  pay  off  said  senior 
lien,  and,  having  done  so,  he  acquired  all 
the  rights  of  the  surviving  wife  and  her 
children,  as  well  as  the  rights  of  all  persons 
holding  any  Hen  upon  the  property.  The 
sale  by  the  surviving  wife  under  the  com- 
munity administration  did  not  pass  title  to 
any  equity  of  redemption,  since  neither  the 
surviving  wife  nor  her  children  had  any 
equity  of  redemption  to  selL  When  Ingram 
purchased  under  such  sale  he  acquired  no 
farther  ri^t  than  tbe  right  to  pay  off  tAe 
senior  lien,  and  by  such  paymait  tp  become 
subrogated  to  the  rights  of  the  seniw  lien 
holder.  But  even  if  be  had  discharged  said 
senior  lien  and  had  thus  become  subrogated 
to  the  -riefats  of  that  holder,  audi  a  proceed- 
ing would  not  have  d^^ved  Ooae  of  tiie 
right  to  redeem  tlie  prtmerty  fnun  the  lieu 
by  payli^;  tbe  amount  due  tiiereon  to  Ii^ram, 
instead  of  paying  It  to  the  holder  of  the  ll«i. 

For  the  reasons  stated,  tbe  lover  oonrtfs 
findings  of  fact  and  ctmclusions  of  lav  are 
adopted  as  tbe  findings  and  conduaions  of* 
this  court;   all  assignments  of  error  are 
overruled  and  the  Judgment  la  affirmed. 

HATFIELD  v.KATFIELO  at  al.  <N«.  9564.) 

(Court  of  Civil  Appeals  of  Texas.  Fort  Wortik 
April  2,  1921.   RebeariDg  Denied 
May  7,  1021.) 

1.  Appeal  and  error  €=9242(3)— Oefendaat  who 
did  not  Invoke  mling  on  exceptloa  ta  potl- 
tioR  oannot  successfully  urge  It. 

Though  special  exception  was  addressed  to 
the  petition,  where  defendaat  failed  to  invoke 
any  roling  thereon  by  the  trial  court  he  can- 
not successfully  urge  it  in  the  Court  of  Civil 
Appeals. 

2.  Evidence  «=9l58(27)— Testimony  adailsstbia 
IR  suit  to  quiet  title  over  objaotlea  affidavit 
of  dsfeedani  asit  wife  beat  evidence. 

In  suit  in  trespass  to  try  title  to  recover 
land,  where  a  defeose  was  that  the  property 
was  the  ho'meBtead  of  defendant  husband  and 
his  wife  at  the  time  deeds  of  trust  were  ex- 
ccnted  by  them  under  which  plamtilf  dera^na 
title,  and  that  by  reason  of  such  fact  both  of 
the  iDStnnnents  were  without  legal  effect,  tes- 
timony of  the  attorney  before  whom  their  affi- 
davit waa  made  aa  notary  that  the  affidavit  of 
defendant  and  his  wife  correctly  gave  what  they 
said  at  tbe  time,  and  testimony  of  another  wit- 
ness corroborating  the  attomey,  was  admisalUe 
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over  the  objectioD  that  tbft  affldarit  itself  was 

the  best  evldeoce. 

Appeal  from  District  Court,  Palo  P!nto 
County;  7.  B.  Keith,  Judge. 

Suit  by  T.  B.  Hatfield  and  others  against 
T.  A.  Hatfield.  From  Judgment  for  plain- 
tiffs, defendant  appeals.  Judgment  affirmed. 

S.  D.  Ooswick,  of  Mineral  Wells,  for  ap- 
pellant. 

Ritchie  &  Banspot,  ct  Mineral  Wella,  for 
appellees. 

DUNKLIN,  J.  T.  B.  Hfttfleld  institnted 
Oils  suit  against  T.  A.  Hatflold  In  the  form 
of  trespass  to  try  title  to  recover  a  tract  of 
land.  Judgment  was  rendered  for  the  plaln- 
tilF,  and  the  defendant  has  appealed. 

[1]  A  special  exception  was  addressed  to 
the  petition,  but  the  defendant  failed  to  In- 
Toke  any  ruling  thereon  by  the  trial  court, 
and  therefore  he  cannot  successfully  urge 
it  in  this  court,  as  be  has  attempted  to  do. 
Nor  did  he  invoke  any  ruling  upon  his  gener- 
al demurrer  to  the  petition.  However,  we 
have  examined  the  petition  and  find  it  suffi- 
cient as  against  a  general  demurrer. 

[2]  FlaintitC  deralgned  title  through  a  sale 
and  deed  by  a  trustee  named  in  a  mortgago 
executed  by  the  defendant  and  his  wife  on 
the  land,  the  deed  of  trust  t>earlug  date  De- 
cember 22, 1009,  and  the  trustee's  deed,  made 
thereunder,  bearing  date  May  2,  1911.  One 
of  the  defenses  urged  was  that  the  property 
was  the  homestead  of  defendant  and  his 
wife  at  the  time  the  deed  of  trust  was  exe- 
cuted, and  by  reason  of  that  fact  both  of 
those  instruments  were  without  legal  effect. 
After  defendant  had  introduced  his  testi- 
mony tending  to  support  that  defwiee,  plath- 
tifr  introduced  an  affidavit  made  by  the  de- 
fendant and  his  wife,  contemporaneously 
with  the  execution  of  the  deed  of  trust,  to 
t^e  effect  that  the  property  was  not  then 
their  homestead;  that  they  had  abandoned 
the  same  as  their  place  of  residence,  and 
had  established  their  home  in  the  state  of 
Oklahoma.  According  to  the  testimony  of 
defradant  and  his  wife,  they  signed  the  affi- 
davit without  knowing  its  contents.  In  re- 
buttal of  that  testimony  plaintiff  introduced 
W.  H.  Penlx,  the  attorney  who  prepared  the 
deed  of  trust  and  acted  as  attorney  for  the 
beneficiary  who  loaned  defendant  the  money 
secured  by  the  instrument.  The  attorney 
testified.  In  effect  that  the  affidavit  was  made 
t)efore  him  as  a  notary,  and  that  its  contents 
correctly  represented  what  was  stated  by 
defendant  and  his  wife  at  the  time,  and  Che 
facts  stated  ther^n  were  detailed  to  witness 
by  the  defendant  and  his  wife.  W.  P.  Smith, 
•who  was  present  at  the  time,  also  fully  cor- 
roborated the  testimony  of  Mr.  Penlx. 
Clearly  the  testimony  of  both  of  these  wit- 
nesses was  admissible  over  the  objection 


that  the  affidavit'  itself  was  the  best  evi- 
dence. 

The  case  was  tried  before  the  court  with- 
out a  Jury;  the  evidence  was  sufficient  to 
show  "title  in  plaintiffs,  both  by  recorded 
deed  and  by  virtue  of  the  statute  of  limita- 
tion of  five  years,  and  no  aselgunents  of  er- 
ror are  presented  challenging  the  sufficiency 
of  the  proof  to  warrant  tha  Jndgmmt  Mi  ei- 
ther of  those  Issues. 

Accordingly,  all  assignments  are  ovwmled, 
and  the  Judgment  is  affirmetL 


LEATH  V.  LEATH  at  al.   (No.  9657.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
June  4,  1921.  Rehearing  Denied  . 
July  2,  1921.) 

1.  HHsband  and  wife  «=9274(4)— Allegations 
of  fraii4al«nt  sale  of  oonnunlty  property  held 
sufflojeat,  theiiflh  ao  tale  to  defraud  wifo  al- 
leged. 

In  a  suit  for  partition  of  community  prop- 
erty of  plaintiffs*  father  and  deceased  mother, 
plaintiffs  were  entitled  to  an  accounting  by  the 
father  for  the  amotmt  sacrificed  by  )dm  on  a 
sale  of  a  part  of  such  property,  a  few  days  be- 
fore his  wife's  death,  at  a  price  below  Its  mar- 
ket value,  for  the  purpose  of  cheating  plaintiffs 
ont  of  their  rights  therein,  though  it  was  not 
Bpecificaliy  charged  that  the  sale  was  made  for 
the  purpose  of  defrauding  the  wife,  the  allega- 
ttoDB  of  their  complaint  being  substantially  to 
that  effect,  the  jury  in  answer  to  special  Ibsocb 
having  found  in  their  favor  on  such  Issne,  and 
that  the  wife  was  Insane  when  she  joined  in 
such  conveyance,  and  the  court  having  found 
that  the  property  was  soM  for  $1,99S  less  than 
its  market  value. 

2.  Appeal  and  error  ^=>907(S)— Where  ao 
stateniNt  of  facts,  Judgment  presumed  sus- 
tained by  evldenoe. 

In  the  absence  of  a  statement  of  facts,'  it 
must  be  presumed  that  the  Judgment,  except  as 
to  the  pleadings  and  findings  of  the  court  and 
jury,  was  sustained  by  the  evidence. 

3.  Husband  aatf  wHa  «=s»274(4)— No  error  In 
awarding  partltloa  of  community  estate  and 
dooreeing  that  dofondant  who  frammiently 
sold  part  thereof,  pay  entire  Indebtedness. 

Where  a  husband.  Joined  by  his  Insane  wife, 
a  few  days  before  her  death,  conveyed  a  part 
of  their  community  property  for  mnch  less 
than  its  market  value  fpr  the  purpose  of  de- 
frauding their  children,  there  was  do  funda- 
mental error  io  awarding  a  partition  on  com- 
plaint of  the  latter,  and  decreeing  that  the  hus- 
band pay  the  entire  indebtedse»s  of  the  estate, 
in  view  of  further  findings  that  he  owed  the 
children,  as  their  half  of  the  comnnmity  prop- 
erty converted  by  him,  only  the  balance  remain- 
ing after  crediting  him  with  the  amount  of 
Bach  indebtedness,  and  there  was  no  partition 
of  the  homestead,  bis  possession  of  which  was 
left  undisturbed,  and  no  rights  of  creditors 
othor  than  the  children  were  affected  by  the 
decree. 
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Api>eal  from  District  Court,  Clay  Ooanty; 
H.  r.  Weldon,  Judge. 

Suit  by  O,  B.  Leftth  and  others  against  J. 
O.  Leath.  Judgment  for  plalntUTs,  and  de- 
fendant appeals.  Affirmed. 

Wantland  ft  Di^ey,  of  Henrietta,  and  Fits- 
gerald  ft  HattiUtt,  of  Wlcblta  Falls,  for  ap- 
pellant 

Taylor,  Alien  ft  Taylor,  of  Hsnrtatta,  for 

aiq^ellees. 

DUNKLIN,  J.  Plaintiffs,  tbe  dHUIreo  oC 
■J.  O.  Leath  and  bis  deceased  wife,  Mrs. 
Nannie  Leath,  instituted  this  snlt  against 
their  father  for  a  partition  of  property  be- 
lon^^  to  the  onmnnnlty  estata  <tf  their 
fiither  and  mothor.  E^om  a  Indgomt  In 
tema  of  p^a^nf**^  the  defendant  baa  ap> 
pealed. 

In  their  petition  plalntUTs  aUeged  that  while 
their  motlwr  was  on  her  death  bed  and  a  tew 
days  before  her  death  tiw  d^endant,  know- 
ing that  she  was  about  to  die,  sold  a  tract  of 
land  belonging  to  the  community  estate  far 
below  its  market  value,  for  the  fraudulent 
purpose  of  thereby  cheating  plaintiffs  out  of 
the  rights  in  said  property  whlcdi  plaintiffs 
would  soon  inherit  from  their  modier.  The 
amount  so  sacrificed  by  said  sale  was  alleged 
and  plaintiffs  prayed  that  defendant  be  held 
to  an  accounting  therefor  in  the  partition  of 
the  estate  so  sought. 

[1]  Although  It  was  not  specifically  charged 
that  def^dant  made  the  sale  for  the  purpose 
of  defrauding  his  wife,  the  all^tlona  were 
substantially  to  that  effect  Accordingly  we 
overrule  appellant's  assignments  of  error  pre- 
senting that  objection  to  the  pleading,  that 
there  was  no  allegation  of  an  intentim  to 
defraud  the  wife  In  the  absence  ol  whidb 
plaintiffs  could  not  complain. 

Furthermore,  in  answer  to  special  issue,  the 
Jury  found  in  plaintiffs'  favor  on  that  Issue  of 
fraudulent  sale ;  also  that  Mrs.  Nannie  Leath 
was  insane  at  the  time  she  Joined  with  her 
hnsband  in  the  conveyance.  And  the  trial 
Judge  further  found,  la  effect,  ttiat  defendant 
sold  the  property  for  91,995  less  than  its 
market  value. 

[2]  The  record  before  us  contains  no  state- 
ment of  facts,  In  the  absence  of  which  it 
must  be  presumed  that  the  Judgment  in  all 
other  respects  was  sustained  by  the  evidence. 

[3]  Not  d6  we  perceive  any  fundamental 
error  In  -awarding  a  partition  while  there 
waa  outstanding  and  unpaid  indebtedness 
against  the  community  estate,  and  decreeing 
that  defendant  Leath  should  pay  the  same. 
According  to  further  findings  defendant  still 
owed  plaintiffs  91,834.28,  as  their  half  of  the 
community  property  converted  by  him,  after 
crediting  him  with  the  amount  of  said  In- 
dd>tedness  so  charged  to  him,  and  d^end- 
ant's  possession  of  tlie  homestead  of  200  acres 


of  land  bfldng  undisturbed,  and  there  b^ng  no 
partition  of  the  homestead.  We  fail  to  mi- 
derstand  why  the  equities  between  the  par- 
ties could  not  thus  be  adjusted,  no  rights  of 
creditors  other  than  plalntiCEa  being  affected 
by  the  decree. 
The  Judgment  to  affirmed. 


STEPHENS  V.  KANSAS  CITY  LIFE  INS.  Ca 
(Ne.  9608.) 

(Court  of  Oivn  Appeals  of  Texas.  Fort  WerOk 
April  23, 192L  Bebearhig  Denied 
May  28, 1921.) 

f.  Appeal  aad  error  «=»I029  —  AnlgsMeats 
Immatarlal  where  ao  other  Jedgneat  proper 
■Rder  uadlaputed  evidanoe. 

Where,  nnder  ondisputed  evidence,  no  other 
judgment  than  tht  one  rendered  was  proper,  all 
assignments  of  error  are  immatarlal  and  should 
be  overroled. 

2.  Sales  ^»85(3)— No  raoovary  for  fallsre  te 
purchase  reel  estate  loaaa  oa  hoaett  a4vlee 
of  attorseys  to  whose  oylHleas  eoatrael  stlp- 
slated  to  be  ssfcjeot. 

In  an  action  for  breach  of  a  contract  to 
parctiase  real  estate  loans  secnred  by  first  lien 
bonds,  where  the  evideace  was  undisputed  that 
defendant  might  eaerciae  its  jadgment  freely  aa 
to  the  title,  regolarity  of  ^e  proceedings  and 
valae  of  the  aecorities  of  all  loans  oitered  1^ 
plaintiff,  and  tliat  the  loans  rejected  were  re- 
fused, because  of  some  questioo  as  to  title  or 
aa  to  ths  value  of  the  land  or  security  offered, 
though  the  titles  to  aH  such  loans  had  been 
prored  by  plaintiff's  attorneys,  and  the  valnea 
of  the  lands  were  equal  to  or  in  ezcesa  of 
those  agreed  on,  the  report  of  defendantfs  at- 
torneys or  inspectors  tending  to  a  eontnty 
condnslon  was  condnslve,  in  the  absence  «C 
allegation  w  proof  they  wwe  made  in  bi^  failh; 
the  merits  <^  an  honeM  opinion  actually  given 
by  the  attorney  for  a  party,  to  whose  opinim 
as  to  the  title  to  or  legal  status  of  things  to  t>e 
purchased  such  party  stipulates  his  contract 
to  purchase  shall  be  subject^  not  being  snUect 
to  review. 

3.  Sales  9=»3B4(2)— Meuaro  of  damages  far 
failure  to  psrohase  real  estate  loass  stated. 

The  measure  of  damages  for  breach  of  a 
contract  to  purchase  real  estate  loans  secured 
by  first  lien  bonds,  where  plaintiff  elected,  not 
to  resell  the  bonds  for  defendant's  account,  but 
to  retain  them  as  bis  own,  is  the  difference  In 
the  contract  price  and  market  vslne  thereof, 
not  in  the  county  wherein  the  lands  were  locat- 
ed, but  at  the  place  where  and  time  when  th» 
bonds  were  to  t>e  delivered,  so  that.  In  the 
absence  of  evidence  as  to  tbe  stide  of  the  mar- 
ket at  audi  place  and  time,  plaintiff  cannot 
recover. 

4.  Trial  «s»35l  (2)— Seller  of  real  eatate  leaas 
oaneet  recover  lost  promts  where  sslmlssioe 
of  suoh  Iwse  Bot  reqsected  nor  emissloa 
tbereef  ebjeeted  to. 

In  an  action  for  breach  of  a  contract  to  pnr> 
chase  real  estate  loans,  though  the  plea^ngs 
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were  broad  enoniA,  and  the  evldeiice  nffleient 
to  anthorise  the  ncovery  of  profits  as  damages, 
plaintiff  could  not  recover  such  lost  profits 
where  he  made  no  request  for  the  BDbmission 
of  such  issne  and  did  not  object  to  the  omis- 
sion thereof  from  the  issues  submitted  by  the 
court. 

Appeal  from  District  Court,  Sliackelford 
County;  W.  R.  Bly,  Judge. 

Suit  by  W.  H.  Stephens  against  the  Ean- 
BEB  City  Life  Inmrance  Company.  Judgment 
for  defendant,  and  plalntUT  appeals.  '  Af- 
firmed. 

Snodgrass,  Dibrell  &  Snodgrass,  of  Cola- 
man,  for  appellant, 

CockreU,  Gray,  McBride  &  O'Dtmnell,  of 
Dallas,  for  appellee. 

CONNER,  C.  J.  The  appellant,  W.  H. 
Stepliens,  Instituted  this  suit  In  the  district 
court  of  Shackelfqrd  county  to  recover  of 
appellee,  the  Kansas  City  Life  Insurance 
Company,  the  sum  of  $2,875.73,  with  Interest 
at  the  legal  rate  from  July  2,  1918,  upon  an 
allied  breach  of  contract  on  the  part  of  the 
insurance  company  to  purchase  from  the 
plaintiff  certain  real  estate  loans  specifically 
described  In  his  i>etition.  The  case  was  sub- 
mitted upon  28  special  issues.  Upon  the  find- 
ings thereon  Judgment  was  rendered  for  de- 
fendant, and  plaintiff  has  appealed. 

The  pleadlnga  of  the  parties  presented  the 
Issues  submitted,  and  those  Issues,  with  tbe 
answers  of  the  Jury,  may  be  thus  briefly 
stated  In  narrative  form.  Tlx.: 

Tb&t  Fred  W.  Fleming,  chalnoan  of  the 
board  of  tbe  Kansas  City  Life  Insurance 
Comimny,  made  a  contract  with  appeUant, 
as  alleged  in  his  petition,  but  that  he  was 
without  anthtMity,  apparoit  authority,  to 
do  BO,  and  that  the  contract  bad  not  been 
ratified  by  the  company,  but  that  the  Insur- 
ance company  had  held  out  to  the  plaintiff 
that  the  said  Slemlng  had  authority.  The 
Jury  further  found  that  the  Insurance  com- 
pany had  breached  its  contract  and  also 
answered  "No"  to  the  following  special  issue: 

"Did  the  plaintiff,  W.  H.  Stephens,  dUigently 
[terform  liis  obligations  and  agreements  under 
the  contract  entered  into  between  himself  and 
the  Kansas  Caty  Life  Insurance  Company, 
through  Fred  W.  Fleming,  chairman  of  its 
board,  as  alleged  in  plaintifTs  petition?" 

In  the  view  that  we  have  taken  of  the 
case,  we  think  it  unnecessary  to  indicate  the 
remaining  Issues  and  flndlngs. 

[1]  Appelluit  has  presented  numerous  as* 
signments  of  error.  Indndlng  an  assignment 
which  alleges  misconduct  on  the  part  of  the 
jury,  but  we  hard  concluded  that  aU  assign- 
ments are  immaterial  and  should  be  over- 
ruled,  on  the  ground  that  under  the  tmdls- 
puted  evidence  no  other  Judgment  than  the 
one  rendered  was  proper. 
288  S.W.— 23 


'  [2]  The  evldenoe  shows  without  dispute 
that  apiKlIanfs  method  of  business,  In  so 
far  as  pertinent  to  the  case  before  us,  was  to 
make  loans  upon  real  estate  In  Texas,  secur- 
ing the  same  by  real  estate  bonds  made  first 
liens,  bearing  interest  at  the  rate  of  6%  per 
ceat.,  and  also  take  interest  coupons  at  the 
rate  of  1%  per  cent.,  secured  by  a  second 
lien  upon  the  land ;  that  the  bond  bearing  the 
6%  per  cent,  would  be  forwarded  to  the  ap- 
pellee cconpany,  which,  if  the  loan  was  ap- 
proved, would  return  to  appellant  the  face 
value  of  the  bond  with  accrued  Interest,  ap- 
pellant retaining  the  Interest  coupons  for  the 
I'/i  per  cent.,  which  represented  his  profit 
in  the  transaction.  Appellant  alleged  that  he 
had  secured  an  agreement  with  the  insur- 
ance company  through  Fred  W.  Fleming, 
chairman  of  its  board  of  directors,  to  take 
loans  of  the  kind,  aggregating  from  $50,000 
to  $100,000,  and  that  the  loans  specified  In 
his  petition  had  been  so  secured  and  forward- 
ed to  the  insurance  ctmpany,  which  had 
wrongfully  rejected  them. 

Appdlee,  by  pleadings  and.  evidence,  denied 
that  any  specific  agreement  of  the  kind  al- 
leeed  had  been  made;  the  chairman,  Fred 
Blemlng,  testifying  In  effect  that  he  had 
merely  Indicated  or  stated  a  villingness  to 
accept  loans  ot  the  kind  to  the  extent  stated. 

However,,  we  think  that  evidence,  both  in 
behalf  of  the  appelant  and  in  behalf  of  the 
app^Iee,  Is  without  dispute,  to  the  effect 
that  the  Insurance  company  was  to  have 
full  privilege  to  «ercl8e  its  Judgment  freely 
as  to  the  title,  regularity  of  the  proceedings, 
and  value  of  the  securities  of  all  loans  of- 
fered by  appellant,  and  that  the  loans  speci- 
fied in  the  plaintiff's  petition,  and  which 
were  rejected  by  the  insurance  company, 
were  refused  on  the  ground  either  that  there 
was  some  question  made  as  to  title,  or  as  to 
the  value  of  the  land,  or  the  security  offered. 
Appellant's  evidence  tended  to  show  that 
the  titles  to  all  the  loans  presented  by  him 
and  rejected  by  the  company  had  been  ap- 
proved by  his  attorneys,  and  also  that  the 
values  of  the  lands  upon  which  the  liens  to 
secure  the  loans  had  been  taken  were  equal 
to  or  in  excess  of  the  50  per  cent,  agreed 
upon  or  contemplated  between  the  parties, 
but  there  was  no  allegation  and  no  proof  that 
the  reports  of  appellee's  attorneys  or  Inspec- 
tors, wlilch  tended  to  a  contrary  conclusion, 
were  made  in  bad  faith,  and,  unless  so  made, 
the  conclusion  on  those  subjeots  by  the  ofl!l- 
oers  of  the  Insurance  company  to  which  these 
matters  were  submitted  was  conclusive.  We 
bad  occasion  to  consider  the  question  In  the 
recent  case  of  B.  M.  Grant  t.  City  of  Miner- 
al WeUs  (No.  9528)  280  S.  W.  854,  not  yet 
[officially]  publldied,  where  may  be  found 
numerous  authorities  on  the  subject  We 
there  approved  the  fbllowing  quotation  of  the 
rule  as  given  by  the  Supreme  Court  ot  Ne- 
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braska  In  the  case  ot  Thurman  t.  ^ty,  64 
Neb.  490.  90  N.  W.  293: 

"Where  a  party  stipulates  that  his  contract 
of  pQFchase  shall  be  subject  to  the  opinion  oC 
his  attorner  as  to  the  title  to  or  legal  status 
of  the  thing,  to  be  purchased,  the  plain  purpose 
being  to  make  his  act  dependent  upon  the  per- 
sonal opinion  of  his  legal  adviser,  the  sole  re- 
quirement is  that  such  legal  adviser  in  fact  pass 
upon  the  subject  and  give  his  honest  opinion, 
and  the  merits  of  an  honest  opinion  actually 
given  are  not  subject  to  review;"  "and  his  de- 
cision is  conclusive,  provided  he  really  passes 
upon  the  question  and  reaches  a  conclusion  hon- 
estly, whether  bis  conclusion  is  right  or  wrong." 


See,  also,  the  case  of  San  Antonio  t.  E.  H. 
RoUIns  &  Sons,  127  S.  W.  11G6 ;  AmarlUo  t. 
Slayton,  208  S.  W.  967;  U.  S.  Trust  Co.  v. 
Guthrie,  181  Iowa,  992, 165  N.  W.  188 ;  and  the 
numerous  other  cases  dted  In  Grant  t.  City 
of  Mineral  Wells. 

[3]  For  yet  another  reason  It  would  seem 
that  the  Judgment  mast  be  afiSrmed.  In  ap- 
pellant's  pleadings  it  was  alleged  that  he 
had  elected,  not  to  resell  for  appellee's  ac- 
count as  be  might  have  done,  but  to  retain 
as  his  own  the  securities  which  appellee  re- 
jected; and  be  apparently  selected  as  his 
measure  of  damage  the  difference  In  the 
market  value  of  such  securities  in  Shackel- 
ford county  and  what  ai^llee  agreed  to  pay 
therefor.  No  other  measure  was  called  for 
In  the  issues  submitted  to  the  jury,  nor  did 
appellant  request  the  submission  of  any  is- 
sue which  would  have  enabled  the  court  to 
apply  any  other  measure.  If,  therefore,  the 
securities  Involved  be  treated  as  personal 
property,  as  appellant  treated  them,  then, 
under  the  facts  as  so  pleaded  and  submitted, 
appellant's  measure  of  damage,  if  any,  was 
the  difference  In  the  contract  price  and  the 
market  value  at  the  place  where  and  at  the 
time  when  they  were  to  be  delivered  by  the 
terms  of  the  contract,  to  wit,  in  Kansas  City, 
Mo.,  and  not  In  Shackelford  county,  Tex. 
Mr.  Williston,  in  his  recent  work  on  Con- 
tracts (volume  3,  §  1378),  thus  summarizes 
the  rule  in  cases  where  a  buyer  ot  goods 
under  an  executory  agreement  refuses  to 
accept  them,  viz.: 

"The  measure  of  damage  Is  the  difference  be- 
tween the  contract  price  and  the  market  price 
of  the  goods  at  the  time  when  and  at  the  ||lace 
where  the  Contract  ihottld  have  been  perform- 
ed." 


The  text  is  supported  by  numerous  author- 
ities cited  in  a  footnote  and  accords  with 
our  own  cases.  See  Welden  r.  Tex.  Cm. 
Meat  Co.,  65  Tex.  487;  Wolert  v.  Arledge,  4 
Tex.  Civ.  App.  692,  23  S.  W.  10B2. 

If  the  foregoing  observations  are  correct, 
appellant's  case  most  fall  for  want  of  proof. 
No  evidence  whatever  was  offered  as  to  the 
state  of  the  market  to  Kansas  City,  where, 
by  the  terms  of  the  ctmtract,  the  securities 
were  to  have  he&i  delivered.  For  aught  that 
the  evidence  shows,  ai^llant  could  have  sold 
the  securities  on  the  cfpen  market  in  Kansas 
City  at  the  time  oit  their  rejection  for  more 
than  appellee  agreed  to  give  for  them,  as- 
suming, ot  course,  that  they  were  as  unobjec- 
tionable as  appeltant  contends  they  were. 

[4]  It  is  insisted  that  appelant  also  prayed 
to.recover  profits  as  damages.  His  pleadings 
are  doubtless  broad  enough,  and  poesIUy  the 
evidence  sufficient  to  authorize  such  relief, 
but,  as  already  noted,  he  made  no  effort  to 
have  this  element  of  damage  determined  by 
a  request  for  the  submission  of  an  Issue  di- 
rected to  the  question  of  profits.  Nor  were 
the  Issues  submitted  by  the  court  objected  to 
on  the  ground  that  the  Issue  of  profits  was 
ignored.  In  other  words,  It  seems  apparent 
from  the  wbolp  record  that  appellant  elected 
to  rely  on  a  difference  In  value  and  contract 
price  as  a  measure  of  damage.  Moreover,  the 
profit  most  reasonably  to  be  contemplated 
was  the  1%  per  coit.  Interest  represented  by 
the  interest  coupons  and  secured  by  the 
second  mortgage.  This  represents  the  direct 
or  proximate  profit  appellant  would  have  re- 
ceived had  appellee  accepted  the  securities, 
and  this  profit  he  has  not  lost,  having  elected 
to  retain  the  securities  as  his  own.  It  Is 
also  suggested  that  appellant  is  at  least  en- 
titled to  nominal  damages,  but  this  contm- 
tlon  cannot  be  supported.  It  the  verdict  of 
the  jury  is  to  be  accepted,  appellant  Umself 
did  not  comply  with  his  part  of  the  agree- 
ment, and  therefore  could  in  no  event  com- 
plain of  ai^Ilee*8  breadL  If,  on  the  other 
hand,  the  verdict  of  the  jury  be  entirely  re- 
jected because  ot  mlsctmduct  on  the  jury's 
part,  or  because  the  flndlnfv  are  conflicting, 
as  urged,  then  the  undisputed  proof  shows, 
as  already  noted,  that  appellee  had  the  privi- 
lege of  rejecting  tor  reasons  deemed  sufficient 
by  Its  managing  ofl9cers. 

We  theref(n*e  for  the  reasons  indicated, 
overrule  all  assignments  of  error,  regardless 
of  the  proper  determination  of  the  questions 
th^In  presented,  and  affirm  the  Judgment 
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<Coiirt  of  €tTfl  Appeal*' oC  Texas.  San  An- 
tonio, libjr  11.  1021.  On  Motion  for  Re- 
heatins,  jnna  8,  1821.  Bearing  Denied 
Jnne29^182L) 

1.  Trists  t^V^  —  Agreemeiit  that  eoavay- 
aaoa  wa»  la  traat  to  pay  off  Haas  aid  debts 
dtea  Rot  vielata  statute. 

Where  plaintiff,  for  a  valoable  eonsideratioii, 
indaced  defendants  to  eonrer  to  litm  aU  real 
estate  owned  by  them  in  trust  to  pay  citt  Ucns 
and  debts  agaiuBi  the  property,  he  beoama  a 
trustee  for  defendants,  and  the  arranKement  did 
not  violate  the  statute  of  frauds. 

2.  Trusts  ^3»283— One  ts  whon  laad  was  aoa- 
vsand     trust  IWbla  for  value  of  laud  aold. 

Where  defendants  eonreyed  land  to  plain- 
tiff in  trust  to  pay  off  liens  and  debts  against 
the  propert7t  and  plaintiff  accepted  the  trast> 
and  aold  part  of  the  lands,  he  was  lialAe  J»  de- 
fendants for  the  value  of  the  landa  so  converted. 

8.  Jadgneat  «B»256(l)^ust  be  respoaslve  to 
plaadlucu  ani  fuete  fMnd  by  Jaiy. 

Where  none  of  the  parties  eon^lained  of  the 
fin  discs  of  the  Smy,  the  court  oould  enter  no 
other  Judgment  than  one  responsive  to  the 
pleadings  and  the  facts  found  by  the  jury,  and 
could  Bubstitute  no  other  findings  therefor. 

4.  Homestead  <8=>I88  —  Where  party  talcing 
ooHveyanoa  It  trust  to  pqr  debta  had  beea 
ovarpaM»  whom  ha  failed  to  pay  oould  uat 
foredusa  au  bouiaataatf. 

Where  defendants  ctmveyed  land,  including 
their  hom^ead,  to  plaintiff  in  trnst  to  pay  off 
liens  and  debts,  and  plaintiff,  by  reason  of  sales 
of  tbe  land,  was  owiiv  defendants  more  than 
was  necessary  to  discharge  all  the  debts  owed, 
inclaiUzig  a  lien  created  subsequent  to  the  crea- 
tion of  the  homestead,  the  holder  of  such  lien 
who  intervened  in  a  suit  was  not  entitled  to  a 
foreclosure  on  the  homestead ;  the  plea  of 
homestead  asserted  against  plaintiff's  foreclos- 
ure likewise  operating  to  defeat  him. 

5.  Parties  «s»47  —  Volontaiy  Intervener  held 
hauiid  by  the  laauea  pleaded. 

In  a  suit  to  recover  land  or,  in  the  alterna- 
tive, for  enforcement  of  a  vendor's  lien,  one 
who  voluntarily  intervened  and  asserted  a  lien 
In  bis  favor  was  governed  by  the  issues  pleaded, 
especially  where  he  adopted  defendants'  plea 
that  the  property  waa  a  homestead. 

On  Motion  for  Rehearing. 

e.  Appeal  and  error  «=3l  175(6)  —  Judgment 
rendered  on  reversal  whan  requested  by  both 
parties. 

Wbere,  on  reversal  of  a  judgment,  both 
parties  accept  the  facts  found  and  upon  them 
tequest  that  Jodgment  be  reodared,  the  judg- 
aent  will  be  reformed  and  rendered  instead  of 
renn"d*"g  the  ease. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Ben  M.  Terrell,  Judge. 
,  Suit  by  O.  W.  Ware  against  J.  R.  Jones 
and  wi£e,  in  wMcb  wmiam  Oapps  Interven- 
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ed.  From  a  Judgment  granting  insuffideat 
reli^,  plaintiff  and  defendants  s^uuately 
appeal.   Reversed  and  rendered. 

William  F.  Toung,  of  Fort  Worth,  for  ap- 
P^Uftnt  Ware. 

John  It.  Poulter,  of  Fort  Worth,  for  ap- 
pellants Jonea. 

McCart,  Curtis  &  McCart,  of  Fort  Worth, 
for  appellee  Gappa. 

OOBRS,  J.  This  stdt  was  filed  by  appd- 
!aiit»  O.  W.  Ware^  against  appellpes,  Jones 
and  wife,  In  which  William  Capps  Interven- 
ed, who  will  be  designated  berelnafter  as 
Intervener.  The  snit  waa  bnmght  against 
appellees  for  land,  claiming  title  thereto  by 
reason  of  a  warranty  deed  from  appellees, 
dated  December  20, 1912,  and  by  special  war- 
ranty deed  from  R.  N.  Beavers,  dated  27tb 
day  of  Nov^ber,  1918,  and.  In  the  altema- 
tlve,  prayed  tar  Judgment  on  an  alleged  ven- 
dor^ Hen  note  for  |2,820  against  appellees, 
attorney's  fees,  court  costs,  and  foreclosare, 
which  Tendor*a  lien  was  originally  retained 
1^  Mrs.  H.  J.  Capps,  assigned  to  an>elLant.to 
secure  an  Indebtedness,  and  for  foreclosure 
of  tax  lien.  One  defense  of  appellees  was 
that  they  were  husband  and  wife  and  the 
land  sued  for  In  Kennedy's  addition  had 
been  Uidr  homestead,  where  ttaey  had  been 
liTli^  since  September  10,  1908;  that  the 
alleged  deed  of  December  20.  1912,  sued  on 
was  Intended  to  be  and  was  a  mortgage  to 
secure  appellant  In  the  payment  of  certain 
sums  of  money  advanced  and  to  be  advanced 
to  them  or  for  their  account;  that  appellees, 
Jones  and  wife,  were  then  the  owners  of 
various  tracts  of  land  in  Texas,  against 
which  there  existed  Hens  and  abstracted 
Judgments,  which  appellant  advised  should 
be  sold  under  foreclosure  of  the  liens  and 
obligated  himself  to  buy  In  for  appellees' 
benefit,  with  the  privilege  to  them  of  redeem- 
ing each  tract  at  cost  of  foreclosure  sale,  to 
gether  with  the  amount  of  appellant's  debt 
against  said  land  to  be  held  and  sold  for  the 
best  available  price;  that  the  land  In  con- 
troversy, situated  In  the  city  of  Fort  Worth, 
was  of  the  value  of  $10,000,  and  three  other 
separate  tracts  of  farm  lands,  aggregating 
235  acres,  situated  lu  Tarrant  county,  valued 
at  $100  per  acre,  on  which  date  (of  the  deed) 
they  were  indebted  to  appellant  for  borrow- 
ed money  in  the  sum  of  $1,957,  and  indebted 
to  John  W.  Floore  on  the  city  i>roperty — the 
homestead  in  controversy — the  sura  of  $2,820 
and  accrued  interest ;  and  there  were  sever- 
al Judgment  liens  abstracted,  an  apparent 
lien  which  created  a  cloud  upon  the  title  to 
their  said  property;  that  each  of  the  said 
three  tracts,  so  incumbered  for  small 
amounts,  was  reasonably  worth  the  sura  of 
$17,945.64,  more  than  all  the  Incumbrances 
thereon;  that  appellant,  after  the  sale  and 
purchase  of  several  tracts,  rinsed  to  al- 
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low  sppelleea  to  redeem  the  satoe,  but  con- 
Teyed  the  same  to  other  parties,  thus  re- 
pudiating the  agreement  and  breaching  the 
trust  to  their  damage  in  the  sum  of  $17,945.- 
64,  being  the  difference  between  the  amount 
paid  out  by  appellant  with  the  Interest  there- 
on and  the  real  value  of  the  lands,  for  which 
they  prayed  Judgment.  They  also  prayed 
jndgmeut  for  all  the  unsold  land  held  by  ap- 
pellant under  the  trust  agreement,  which 
would  Include  the  homestead. 

WlUlaiQ  Capps,  Intervener,  came  In  and 
set  up  d^ms  for  $1,249.60.  which  he  averred 
were  secured  by  prior  liens  on  the  following 
property  conTeyed-  under  said  deed  of  ap- 
pellees to  appellant,  to  wit:  On  the  89.8 
acres  of  the  W.  W.  Wallace  200-aere  surrey 
In  Tarrant  county  and  lot  8  and  part  <tf  lot 
a  blodc  1,  Kennedy  addltl«i,  dty  of  Fort 
Wortb — part  of  appeUee'a  homestead.  In- 
tervener songlit  to  hold  appellant  for  the 
paymmt  of  said  snm  through  and  by  Tlrtne 
of  appellant's  agreement  with  appellees  to 
discbaive  all  sach  outstanding  Indebtedness, 
and  to  foreclose  Interrener'a  prior  lien  on 
said  land  whldt  Included  the  homestead. 
The  appellant  filed  necessary  exceptions, 
denials,  and  responslTe  pleadings  thereto. 

The  case  was  tried  before  a  Jury  on  spe- 
cial issues.  To  the  first,  second,  and  third 
Issues  submitted,  the  Jury  found  that  the 
deed  tram  J.  B.  Jones  and  wife  to  G.  W. 
Ware,  dated  December  20, 1912,  was  not  In- 
tended as  an  absolute  conveyance,  but  mere- 
ly to  secure  appellant.  Ware,  for  the  debts 
due  said  Ware  by  said  Jones  and  to  pay  off 
and  satisfy  all  debts  then  owing  on  the  proi>- 
erty  In  controversy  by  appellees,  and  in  re- 
ply to  the  fourth  issue  found  that  appellant 
agreed  with  appellees  to  buy  in  and  hold  for 
ai^Ilees  the  40-acre,  66-acre.  and  the  125- 
acre  tracts  of  land  described  in  the  plead- 
ings. Then,  In  reply  to  Special  Issue  No.  C, 
they  found  (a)  the  reasonable  market  value 
of  the  40-acre  tract  to  be  $100  per  acre,  and 
(b)  the  reasonable  market  value  per  acre  of 
the  tract  known  as  the  65-acre  to  be  $100 
per  acre,  and  (c)  the  reasonable  market  val- 
ue per  acre  of  the  tract  known  as  the  125- 
acre  tract  to  be  $100  per  acre.  There  was 
no  Issue  submitted  or  findings  as  to  the  value 
of  the  39''/io  acres  or  of  the  homestead  tract 
unless  It  was  the  40-acre  tract. 

These  findings  the  appellant  adopted  by 
making  a  motion  requesting  the  court  to  en- 
ter a  Judgment  In  bis  favor  for  the  amount 
of  the  principal,  Interest,  and  attorney's  fees 
due  on  the  $2,820  note  dated  June  2S,  1910, 
and  for  the  amount  of  taxes  with  Interest 
there<m  which  had  been  paid  by  him  on  the 
property  In  Kennedy's  addition,  with  a  fore- 
closure of  his  vendor's  lien  reserved  In  favor 
of  Mrs.  n.  J.  Capps,  and  foreclosure  of  his 
equitable  Hen  for  taxes  on  said  property, 
both  first  and  superior  to  the  claims  of  ia- 


tervener  Capps,  and  appellees  take  nothing 
by  their  cross-action  and  be  taxed  with  costs. 

Intervener  Capps  likewise  adopted  the 
findings  of  the  Jury  by  making  a  motion  to 
the  court  to  enter  a  Judgment  thereupon  for 
his  debt,  with  foreclosure,  which  motion  was 
granted  and  Judgment  entered  thereupon  In 
his  favor  by  the  6>urt. 

The  appellees  do  not  complain  of  the  flnd<  . 
ings  of  the  jury.  It  is  remarkable  that  tn 
a  three-cornered  contested  fight  like  this  we 
find  all  the  parties  satisfied  with  the  Jury's 
findings,  but  the  two  parties  to  the  original 
suit,  appellant  and  aiv^ces,  are  complain- 
ing of  the  Judgment  of  the  court  entered 
thereupon'.  Nor  did  any  of  the  parties  sub- 
mit other  issues  than  those  submitted  by 
the  court,  or  complain  of  any  of  those.  Ap> 
pellant  asked  two  charges,  hereinafter  re- 
ferred to,  requesting  instructed  verdict  aloi^ 
the  line  of  his  motion,  which  was  refused. 
So  we  are  relieved  of  any  consideration  of 
facts  other  than  those  found  and  approved 
by  all  the  parties.  The  queeticm  now  arises. 
What  Jud^ent  should  be  altered  tlieretq>- 
on?  The  trial  court  entered  the  faUowing 
Judgment :  That  Intervener  neovnr  from  np> 
pellees  the  sum  of  $1,2^.60,  wia  Interest  at 
the  rate  of  10  iter  cent,  per  annum,  with  his 
costs,  and  a  foreclosure  of  a  lien  on  lot  No. 
8  and  the  north  100  feet  of  lot  Na  9  in  hlodc 
No.  1  of  Kennedy's  addition  to  the  of 
Fort  Worth,  end  also  against  39s/t*  acres, 
W.  W.  Wallace,  2,000  survey.  Such  foreclos- 
ure and  sale  wore  superior  to  appellant's  w 
app^lees*  claim.  In  favor  of  appellant 
against  appellees  a  Judgment  was  rendered 
for  $23^  on  the  H.  J.  Capps  note,  dated 
June  28,  1910,  with  interest  thereon  at  the 
rate  of  10  per  cent  per  annum  from  and 
after  the  20tb  of  December,  1012,  together 
with  10  per  cent  attorney's  fees,  and  Judg- 
ment for  taxes,  with  Interest  thereon  at  the 
rate  of  10  per  cent,  per  annum,  with  fore- 
closure on  the  lands  Inferior  only  to  the  lien 
of  the  int^ener;  further,  that  appellant 
recover  tnm  the  appellees  10,065.32,  t<HEether 
with  Interest  from  and 'after  date  at  10  per 
cent  per  annum,  and  to  recover  from  tiiem 
the  further  snm  of  $1,214.92,  amount  of  tax- 
es paid  on  said  land,  with  10  per  cent  In- 
terest per  annum  from  date.  The  foreclo- 
sure was  then  decreed  on  all  those  certain 
tracts  of  land  situated  in  Tarrant  couni?, 
being  lot  No.  8  in  Mock  No.  1.  and  50  hy  100 
feet  off  the  north  md  of  lot  9  tn  said  block 
No.  1.  in  Koinedy's  addlUon  to  the  dty  of 
Fort  Worth. 

It  was  then  decreed  that  appsUees  recover 
title  to  lot  S  In  block  Na  1,  and  SO  by  100 
feet  off  the  north  end  of  lot  N&  9  In  blotk 
No.  1,  Kennedy's  addition  to  the  dty  of  Fort 
Worth,  subject  to  the  Intervaier's  lien,  and 
then  subject  to  the  lien  and  debt  of  appeH- 
lant;  that  appellees  take  nothing  against 
appellant;  that  intervoia  recovor  all  his 
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costs  against  appellant  and  Jippeltees,  and 
tliat  a^llant  recover  all  costs  against  ap- 
pellees. 

The  coort  overruled  appellant's  requested 
iDstnictlons  Nos.  1  and  2,  each  for  a  verdict 
against  Intervener  and  appellees  for  lot  No. 
8  and  west  half  of  lot  No.  9,  block  No.  1,  of 
Kennedy's  addition  to  the  city  of  Fort 
Worth.  While  there  was  no  issue  submitted 
to  the  jury  in  respect  to  the  homestead  right, 
the  evidence  was  undisputed  that  It  was  and 
has  coutlnned  to  be  appellees*  homestead  for 
some  12  yean,  and  prior  to  the  creation  of 
tbe  liens,  en^tt  for  the  arlginal  $2320  note, 
which  the  aK)ellant  was  to  paj  off  with  the 
other  liens  as  )?tTt  of  Uie  eonslderatimi  of 
the  deed. 

Bach  party  has  filed  separate  elaborate 
briefs,  based  upon  vaiious  assignments  of 
error,  not  In  any  way  attacking  a  finding  or 
single  ruling  of  the  court  except  as  to  the 
Judgment  of  the  court  based  upon  the  Jury's 
finding.  Bence,  while  we  shall  consider  and 
pass  upon  each  aaatgnnwnt  and  eveir  propo- 
sition of  law  presented,  we  win  take  the 
findings  of  the  Jury  as  eonclutdve  and  then 
determine  what  dlsposltton  lihall  be  made  of 
this  appeal. 

[1]  Upon  ft  lawful  agreement,  for  a  valu- 
able consideration,  fbe  appellant  taiduced  Hie 
appellees  to  convey  to  him  all  the  real  es- 
tate owned  by  them  described  in  Tarrant 
county.  In  trust  to  pay  off  the  liens  and  debts 
against  all  of  said  property.  Including  the 
lien  on  thdr  homestesd,  describing  the  same. 
By  means  of  such  deed  the  appellant  became 
the  trustee  of  appdlees*  and  such  an  ar- 
rangement was  not  an  offense  against  the 
statute  of  frauds.  In  Stafford  r.  Stafford, 
29  Tex.  Cav.  App.  75,  71  S.  W.  985,  It  Is  held : 

"That  a  deed  absolnte  on  its  face,  with  con- 
temporaneons  parol  agreement  that  it  shall  op- 
erate only  as  aecurity  for  the  debt  of  tiie  maker, 
ii  a  mortga^,  is  a  proposition  too  well  aeltled 
to  require  citation  of  a^thoritleB  in  Ha  sup- 
port. The  right  to  establish  this  coDtempora- 
neous  agreement  by  parol  is  a  doctrine  estab- 
lished 1^  courts  of  equity,  the  law  courts  for- 
merly refusing  to  assome  the  power  to  hear 
audi  pnot." 

This  opinion  Is  most  instructive  on  the 
entire  subject  The  question  is  so  well  set- 
tled as  to  need  no  further  dtatlon  of  au- 
thorities. So  we  pass  from  the  contentioii 
that  the  agreement  was  in  violation  of  the 
statute  of  frauds.  The  Jury  has  found  that 
the  deed,  though  absolute  on  Its  face,  was 
a  mortgage,  to  which  finding  there  Is  no  dls- 
sefatlQg  voice.  The  Jury  found,  In  effect,  as 
appellees  plead: 

"That  on  the  20th  day  of  December,  A.  D. 
1912,  they  owned  by  a  fee-simple  title  and  were 
possessed  of  three  certain  tracts  of  land  situat- 
ed in  Tarrant  connty.  as  follows:  One  tract  of 
125  acres,  incumbered  for  f3,800;  one  tract  of 


66  acres,  Incombered  for  $1,800;  and  one  tract 
of  40  acres.  Incumbered  for  $800  to  Mr.  IB^oore 
and  for  $575  to  Mr.  Capps,  and  that  same  ag- 
gregated 230  acres  reasonably  worth  $100  per 
acre  or  a  total  of  $23,000,  and  that  the  (nil 
amoont  of  indebtedness  was  only  $6,495." 

The  appellees'  cross-action  sets  up  for  their 
relief  the  right  to  redeem  the  property  ac- 
quired and  to  be  acquired  by  appellant  by 
I»aying  off  the  sums  paid  for  the  land.  Tliat 
right,  now,  would  only  apply  to  those  por- 
tions, including  the  luHoestead,  not  sold  or 
purchased  by  app^antt  under  the  terms  oi 
the  agreement.  As  the  appellant  agreed  to 
pay  ctt  all  debta  against  appelleea'  property, 
he  did  not  pay  off  the  debt  of  intervener, 
which  is  secured  upon  certain  other  pn^ 
erty  described  in  the  deed  yet  unsold,  and 
which  he  was  cMlgated  to  pay  off,  which 
includes  the  homestead,  upon  which  the  court 
decreed  a  foredoaure  in  favor  of  intervener. 

[2*  $1  The  aiqtdlai^  accepted  the  trust  and 
sold  part  of  the  lands  and  is  liable  to  aivel- 
lees  for  the  value  of  the  lands  that  were 
converted.  The  conrt  could  enter  no  other 
than  a  Judgment  responsive  to  the  pleadings, 
ttte  facta,  and  the  findings  of  the  Jury  th»e- 
iVon,  and  could  substitute  no  other  findings 
for  them.  Bain  v.  Coats,  228  S.  W.  571. 

Further,  the  prayer  of  the  appellees  Is 
twofold ;  tbey  se^  to  recover  the  title  and 
possession  of  all  unsold  lands  described  and 
to  remove  all  clouds  therefrom  and  to  re- 
coxer  the  sum  of  $8,000,  with  Interest  from 
May  4,  1915,  together  with  resits;  In  tlie 
alternative,  for  the  full  sum  of  $17,946.64, 
with  lawful  interest  per  annum  fr<mi  the 
respective  dates  tiiat  plaintiff  took  possession 
and  converted  the  same  to  his  possession. 

[4, 1]  In  respect  to  the  homestead,  no  issue 
was  submitted  as  to  ite  value,  and  as  to  it, 
under  the  findings  of  the  Jury,  there  was 
found  against  appellant  more  than  was  nec- 
essary to  discharge  all  the  debte  that  appd- 
lees  owed,  including  the  obligation  owing  to 
intervener,  thereby  leaving  the  homestead 
free.  The  intervener,  whose  claim  wa«  not 
paid  by  appellant;  was  not  ^titled  to  a  fore- 
closure on  the  homestead,  as  it  was  protect- 
ed  by  the  law  against  him,  and  the  plea  of 
homestead  asserted  against  appellant's  for*- 
closure  likewise  operated  to  defeat  his.  He 
came  v<duntarlly  tato  this  case  and  was  gov- 
eraed.  Just  as  he  found  the  case,  by  the  is- 
sues pleaded;  besides  thai;  he  adopted  ap- 
I>ellees'  plea,  which  was  an  adoption  of  the 
plea  that  the  property  was  a  homestead, 
therefore  protected  against  the  claim  of  in- 
tervener, too,  whose  lien  was  void  as  against 
the  hooiestead  right. 

No  issue  was  submitted  to  the  Jury  as  to 
the  htnneetead  question,  presnmably  because 
that  lasne  was  not  disputed.  No  issue  was 
submitted  as  to  that  portion  of  the  land 
which  appellees  claim  as  the  squrate  prop- 
erty of  Mrs.  Jones. 
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We  cannot  rrader  the  Jodgment  that 
should  be  rendered,  In  the  present  state  of 
the  pleadings  and  Issues,  which  render  the 
matters  to  be  decreed  uncertain.  Artlde 
1626,  B.  S. 

The  Judgment  la  reversed,  and  0ie  cause 
remanded  for  a  new  trial. 

-  On  Bfotl(ni  for  Rehearing. 

Appellees  have  filed  a  motion  for  rehear- 
ing and  request  that,  instead  of  remanding 
this  case,  it  "be  reversed  and  a  pn^er  Jadg- 
ment  rendered  by  tbis  court,"  and  the  appel- 
lant presents  tals  ref^y  thereto  and  therein 
"requests  this  court  to  reconsider  their- Judg- 
ment reversing  and  remanding  this  case, 
afad  now  reverse  and  rendw  Judgment  deny- 
ing Intervener  any  recovery  and  granting  ap- 
pellant Judgm»it  for  tiie  amount  due  on  this 
note,  int»est,  and  attorney's  fees,  and  the 
amount  of  principal  and  Interest  to  whldi 
he  ia  entitled  on  account  of  having  paid  ap- 
pellees* land  taxes.**  Intervener  flies  no  mo- 
tion. 

Oliere  is  no  complaint  by  either  party  as  to 
any  question  passed  upon  or  ruling  made  by 
this  court  in  tbe  dlspwdtion  of  tbis  case,  ex* 
c^t  that  both  parHea  demand  tbe  rendiUtm 
of  the  Judgment  here  rather  than  that  It  be 
returned  for  another  trial;  neither  party 
having  comi^alned  of  the  findings  of  tbe  Jury, 
exo^t  that  the  court  below  should  not  bave 
submitted  the  issues  submitted,  but  they 
accept  tbe  facts  found  as  conclusiTe,  and 
complain  that  tbe  trial  court  improp^ly  sab- 
mitted  certain  issues  which  were  not  ma- 
terial and  entered  an  erroneous  Judgment 
thereon. 

[B]  The  same  dlflBcnlty,  almost^  presoits 
itself  now,  as  before^  as  to  what  Judgment 
sboida  be  entered.  As  both  parties  accept 
the  facts  found  and  upcm  them  request  that 
tbe  Judgmmt  be  here  raidrared,  we  will 
therefore  set  aside  tbat  part  of  tbe  Judg- 
ment remuidlng  tbe  case  so  as  to  grant  a  re- 
hearing to  both  parties  as  requested  by  diem, 
and  will  bere  reform  and  raider  Judgm^t. 
As  it  is  conceded  by  both  parties  that  there 
is  no  question  raised  or  dispute  made  about 
the  homestead  rights  of  appelleea,  the  judg- 
ment therefore  will  be  tbat  the  appellees* 
right,  possession,  and  tltie  be  quieted  In  them 
and  they  are  adjudged  to  recover  th^ 
homffltead,  being  lot  8  and  a  part  of  lot  9 


In  block  1  of,  Kennedy's  addition  to  Fort 
Worth,  Tarrant  county,  Tex.,  and  be  quieted 
In  their  title  and  possession  therein,  and 
appellant  take  nothing  therein;  that  appel- 
lant be  quieted  in  tbe  right,  title,  and  pos- 
session of  all  the  other  land  sued  for  or  in 
controversy  In  this  suit,  and  as  to  tbat  the 
appellees  take  nothing. 

Now,  for  the  purpose  of  making  clear  the 
basis  upon  which  we  adjudge  the  pn^ooal 
Judgment  In  favor  of  appellees  against  ap- 
pellant, we  restate  the  facts  stated  In  the 
opinion,  as  follows: 

"Appellant  is  entitled  to  reoover,  as  princi- 
pal, interest,  and  attorney's  fees  due  on  tbe 
$2,820  notes,  tbe  sum  of  f6,065.a2,  and  tbe 
further  sum  of  fl,214.92,  as  taxes  paid  on  said 
proper^,  as  decreed  in  tbe  former  judgment, 
and  being  a  total  of  $7,280.24;  tbat  intervener 
Cappa  recover  of  appellant  tbe  sum  of  $1,249.- 
50,  wbidi,  when  paid  by  appellant,  shoold  be 
charged  back  against  appellees,  Jones  and  irife. 

"Chi  tbe  20th  day  of  December,  1912.  appel- 
lees owned  in  fee  simple,  and  delivered  to  ap- 
pellant, a  total  of  230  acres  of  farm  lands  rea- 
sonably worth  the  sum  of  $23,000,  which  was 
then  incumbered  (outside  of  tbe  Capps  debt, 
which  is  above  provided  for)  for  the  total  sum 
of  $5,900,  all  of  which  was  thereafter  disposed 
of  by  appellant,  and  tbe  proceeds  converted  to 
bis  own  use  and  benefit. 

"Deducting  tbe  sum  of  $5,900  from  tbe  value 
of  the  land,  to  wit,  $28,000,  leaves  a  balance 
due  appelleea  from  appellant  the  sum  of 
$17,100. 

"Now,  take  the  amount  of  appellant's  lien 
against  the  city  property  (appdlees'  home- 
stead), to  wit,  $7,280.24,  plus  the  intervener's 
(Capps*)  debt.  $1,249.£>0,  making  a  total  of  tbe 
sum  of  $8,529.74,  which,  if  taken  from  tbe  sum 
of  $17,100,  tbe  amount  found  to  be  due  appel- 
lees from  appellant  on  their  cross-action,  would 
leave  the  sum  of  $6,570.29  due  appellees,  after 
a  full  settlement  between  all  the  parties.** 

The  pnsonal  Judgment  therefore  render- 
ed here  In  favor  of  app^ees  against  appel- 
lant is,  as  stated,  for  tbe  sum  of  $6,670.26^ 
with  Interest  from  the  date  of  the  Judginait. 
This  Judgment,  bowever.  Includes  tbe  sum 
of  recovery  of  Intervener  Capps  for  the  sum 
of  9i;Z4SJEO,  wbidi  reconrery  shall  be  for  his 
use  and  benefit,  and  if  paid  direct  to  talm  by 
appellant  eihall  be  cradlted  aa  said  Judgment 

Tbe  Judgment  of  13ie  trial  court  is  there- 
fore reversed  and  bere  rendered  as  herein- 
before set  torOi. 
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POUND  et  al.  V.  LAWRENCE,  Jr. 

(No.  1234.) 

(Coort  of  CivO  Appeals  of  Texas.    El  Paso. 
June  8,  1921.   Rehearing  Denied 
June  30,  1921.) 

Monopolies  «=»I7(I)— Agreemsnt  with  promot- 
ers not  to  sell  the  pnipted  atorii  at  less  than 
promoters'  price  hetri  vlolathm  ef  Antl-Tnet 
Aot;  "oommodltles." 
Plaintiff  owned  stock  in  an  oil  company 
which  he  desired  to  sell  at  7S  cents  per  share. 
Defendant  promoters  were  selling  stock  in  the 
company  at  $1  per  share,  and  agreed  with 
plaintiff  that  if  be  wonld  not  sell  bis  stock  for 
60  da;a,  so  as  to  maintain  the  price  at  fl 
per  share,  they  would  guarantee  him  90  cents 
a  share  for  it  Held,  the  guaranty  agreement 
was  unenforceable  by  plaintiff,  being  a  Tiola- 
tion  of  the  Anti-Trust  Act  (Vernon's  Sayles' 
Ann.  Oir.  8l  1»14.  arts.  7796,  7709),  prohibit- 
ing, among  other  things,  a  combination  to  fix 
the  price  of  any  commodity,  as  shares  of  stock 
are  within  the  meaning  of  the  term  "commodi- 
ties," which  is  a  broader  term  than  merchan- 
dise, and  which,  in  referring  to  commerce,  may 
mean  almost  any  article  of  movable  or  person- 
al property, 

[£^.  Note.— For  other  definitioaB,  see  Words 
and  Fhraaes,  First  and  Second  Series,  Ooi^- 
modi^.] 

WalthaD.  J,,  dlsientinc. 

Appeal  from  District  Court,  El  Pom  Coun- 
ty; P.  R.  Price,  Judge. 

Action  C  H.  Lawrence  Jr.,  against 
George  H.  Pound  and  otiiers.  From  judg- 
ment  tor  plaintiff,  defendants  appeal.  Be- 
rersed  and  dismissed. 

Lea,  McGrady,  Tbomason  &  Edwards,  of 
£1  Paso,  for  appellants. 

8.  T.  Jeffreys,  Fred  G.  Enollenberg,  and 
N.  1.  Horrison,  all  of  El  Paao,  for  apptilee. 

HARPER,  0.  J.  This  suit  was  brought  by 
appellee,  C.  H.  Lawrence,  Jr.,  against  appel- 
lants, George  H.  Pound,  H.  K.  McDowell,  and 
J.  O.  Crockett,  stockholders  In  George  H, 
Pound  &  Co.,  a  corporation  dissolved  prior 
to  the  institution  of  the  suit,  to  recover  of 
them  indlvidnally  the  sum  of  $1,440,  which  he 
alleges  to  be  due  and  owing  to  him  xmder  a 
contract  for  1,600  shares  of  stock  of  the 
American  Oil  &  Refining  Company,  at  90 
cents  per  share.  To  charge  defendants  in- 
dlridually,  he  alleges  that  defendants  are  the 
owners  and  holders  of  practically  all  of  the 
stock  of  said  COTporation,  and  that  they  had 
not  folly  paid  for  their  shares  of  stock  in  the 
COTporatlon,  and  plaJntifl  seeks  to  have  de- 
fendants pay  over  the  said  unpaid  antounts 
to  have  same  held  to  meet  the  debts  of  the 
corporation. 

The  pertinent  portions  of  the  petition 
stating  the  cause  of  action,  and  from  whldi 
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the  matters  In  controversy  presented  here 
arise,  are  as  follows: 

"(3)  That  on  the  said  23d  day  of  January, 
1920,  the  said  George  H.  Pound  &  Co.,  as  aaid 
corporation,  was  then  and  there  more  especial- 
ly engaged  in  and  in  charge  of  the  promotion 
and  sale  of  the  shares  of  stock  of  the  said 
American  Oil  &  Refining  Company  to  tbcir 
customers  and  to  the  public  gener^y,  at  and 
for  the  price  of  $1  per  share,  and  for  which 
services  in  so  promoting  and  selling  the  said 
shares  of  the  said  American  Oil  &  Refining 
Company,  as  plaintiff  is  informed  and  believes 
and  BO  charges  the  facts  to  be,  it,  the  said 
George  B.  Pound  &  Co.,  obtained  and  received 
from  the  said  American  Oil  &  Befining  Com- 
pany large  amns  of  money  as  commission  on 
said  sales. 

"(4)  That  the  said  defendants  were  also  the 
owuerB  and  in  control  of  practically  all  of  the 
capital  stock  of  the  said  American  Oil  &  Re- 
fining Company,  and  the  officers  and  managers 
of  the  said  George  H.  Found  &  Co.,  as  w^ 
as  the  said  American  Oil  &  Refining  Company, 
and  that  in  truth  and  in  fact  the  said  George 

H.  Pound  &  Co.  was  then  acting  as  the  under- 
writer and  sales  agent  of  the  said  American 
Oil  &  Refining  Company,  and  that  the  said  cor- 
poration and  the  said  American  Oil  &  Refin- 
ing Company  were  practically  one  and  the  same 
company,  managed  and  controlled  by  the  same 
officers,  manager,  and  directors. 

"(S)  That  at  said  tdme,  to  wit,  on  the  2Sd 
day  of  Janaary,  1920,  this  plaintiff  was  able, 
ready,  and  willing  to  sell  on  said  date,  and 
intended  to  sell  the  said  1,600  shares  of  stock 
of  the  American  Oil  &  Refining  Company  own- 
ed by  him  as  aforesaid,  at  and  for  the  price  of 
75  cents  per  share;  and  at  said  tim^  and  at 
said  date  there  were  purchasers  who  were 
ready,  able,  and  willing  to  purchase  the  said 

I,  600  shares  owned  by  him,  aforesaid,  at  and 
for  the  price  of  75  cents  per  share,  and  that 
on  said  date  and  at  said  time  he  intended  to 
sell,  and.  he  could  have  sold,  the  said- 1,600 
sharra  owned  by  him  as  aforesaid  at  and  for 
the  said  sum  of  75  cents  per  share  net,  and 
without  the  payment  of  any  commtoslan  on  said 
sale. 

"(6)  That  George  H.  Pound  and  the  defend- 
ants learned  of  plaintifTs  intention  and  pur- 
pose to  sell  the  said  1,600  shares  owned  by  him 
as  aforesaid,  at  said  price  of  75  cents  per 
share,  and  they,  the  said  defendants,  knowing 
and  believing  that  the  sale  by  the  said  plaintiff 
of  said  shares  at  said  price  of  75  cents  per  share 
would  tend  to  embarrass  and  hinder  the  said 
George  B.  Pound  &  Co.  in  their  sale  of  said 
stock  at  f  1  per  share,  and  would  depreciate  the 
price  of  the  stock  then  owned  and  controlled 
by  the  said  George  H.  Pound  &  Co.,  agreed 
with  said  plaintiff  that  in  consideration  of  said 
plaintiff  forbearing  and  refraining  from  seOing 
his  said  1,600  shares  of  stock  at  said  price  of 
75  cents  per  share  and  withholding  the  same 
from  sale  at  said  price,  i^  the  add  George  H. 
Pound  &  Co.,  guaranteed  to  the  said  plaintiff 
that  he,  the  said  plaintiff,  within  60  days  from 
said  date,  would  receive,  and  agreed  that  it, 
the  said  George  H.  Pound  &  Co.  would,  within 
60  days  from  said  date,  pay  auto  the  said  plain- 
tiff, the  sum  of  00  cents  per  share  for  the  said 
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1,600  shares  owned  hy  the  said  plaintiff  afore- 
said; and  tliereapon  this  plaintiff,  in  considera- 
tion of  the  said  agreement  on  the  part  of  the 
said  George  H.  Pound  &  Co.,  and  acting  upon 
the  said  agreement  and  guaranty,  did  refrain 
and  forbear  from  sening  any  of  his  Mid  1,600 
shares  of  stock.*! 

The  defmdaots  answered  by  gmeral  de- 
murrer and  general  denial.  Hie  case  was 
submitted  to  the  jury  on  one  special  issue, 
Tiz,: 

"Do  yon  find  from  a  preponderance  of  the 

evidence  that  it  was  agreed  in  substance  by  and 
between  George  H.  Pound,  acting  in  behalf  of 
George  H.  Pound  &  Co.,  and  the  plaintiff,  O. 
H.  Lawrence,  Jr.,  that  in  consideration  of  the 
said  C.  H.  Lawrence,  Jr.,  forbearing  and  re- 
fraining from  selling  1,600  shares  of  stock  of 
the  American  Oil  &  Refining  Company  at  a 
price'of  76  cents  per  share,  George  H.  Pound 
&  Co.  would,  within  60  days  from  January 
23,  1020.  pay  unto  the  said  Lawrence  the  sum 
of  90  cents  per  share  for  said  1,600  riiares 
aforesaid?   Answer  yes  or  no." 

The  Jury  answered  the  question  in  the  af- 
flrmatlve. 

Judgment  was  rendered  for  the  plaintiff 
for  the  amount  saed  for,  viz.  91,440. 

Appellants  present  two  assignments  of  er- 
ror. The  first  assignment  is  directed  to  the 
overruling  of  the  general  demurror ;  the  sec- 
ond assignment  claims  error  in  rendering 
Judgment  for  plaintiff  on  the  ground  that  the 
pleadings  and  the  evidence  show  that  the  al- 
leged agreement  on  whteh  the  suit  is  based 
la  illegal,  void,  and  contrary  to  public  policy, 
being  in  violation  of  the  Texas  Anti-Trust 
Act,  as  foimd  in  articles  7796  to  7799,  Ver- 
non's Sayles'  Texas  Civil  Statutes. 

The  two  assignments  present  the  same 
questions,  and  will  be  considered  together. 

Appellee  Lawrence  testified: 

"I  am  oeqnainted  with  George  H.  Pound.  I 
saw  him  on  or  abont  the  23d  day  of  Janaary, 
1920,  in  my  place  of  business.  *  *  *  At  that 
time  I  was  the  owner  of  1,600  shares  of  stock 
in  the  American  Oil  &  Refining  Company.  On 
that  date  I  had  an  opportunity  to  sell  my  1,600 
shares  of  stock  at  the  price  of  75  cents  per 
share.  •  •  •  Stock  of  the  American  Oil  & 
Refining  Company  at  that  time  was  being  sold 
for  |1  per  share.  •  •  •  (Pound)  said  he  did 
not  like  to  have  me  sdl  my  stock  because  it 
would  hurt  their  sales,  as  they  were  promoting 
the  stock,  and  selling  other  stock  for  $1  per 
share,  and  he  wanted  to  know  if  could  not 
come  to  some  kind  of  an  agreement  so  I  would 
bold  my  stock  and  not  sell  it.  I  told  him  I 
would  if  he  would  guarantee  me  $1  per  share. 
We  were  speaking  of  stock  in  the  American 
Oil  &  Refining  Company.  *  *  *  I  told  blm 
I  was  willing  to  knock  off  10  cents  .per  share 
If  he  woold  make  me  a  gaaraoty,  guaranteeing 
me  90  cents  per  share,  and  I  would  bold  the 
stock  for  the  time  he  wanted,  and  then  he 
stated  60  days;  s^d  if  I  would  bold  the  stock 
60  days  that  be  would  pay  me  90  cents  per 
share,  or*  if  I  demanded  the  money  before  ^at 


time,  they  would  try  to  sell  it  and  give  me  the 
money;  but  they  guaranteed  me  90  cents  per 
share  within  60  days,  and  agreed  to  pay  me  that 
within  60  days.  I  relied  upon  that  agreement 
at  that  time.  At  that  time  I  agreed  to  refrain 
from  selling  my  stock  npon  his  representation 
and  agreement.  *  *  *  I  waited  60  days  for 
him  to  pay  the  90  cents  per  share.  *  *  *  I 
had  several  opportunities  to  sell  the  BUmk.  I 
cannot  mention  thei^names,  several  parties. 

*  *  *  He  was  to  nKe  60  days  In  which  time 
I  was  to  make  no  effort  to  sell  my  stock. 

*  *  *  After  the  23d  day  of  January  I  made 
□0  effort  to  sell  the  stock  at  all." 

Is  the  agreement  pleaded  and  proved  In- 
hibited by  the  provisions  of  title  130,  c.  1, 
Rev.  Civ.  Statutes  of  Tecas  because  It  con- 
etitutes   a   trust  or  **con^Tacy  against 

trade"? 

Article  7796  of  said  ciiapter  defines  a  trust 
OS  a  "combtnatioQ  of  capital,  skill  or  acts,  by 
two  or  more  persons  •  •  •  for  ^ther, 
any  or  all  of  the  following  purposes: 

"L  To  create  or  which  may  tend  to  create,  or 
carry  out  restrictions  in  trade  or  commerce. 

*  *  * 

"2,  To  fix,  maintain.  Increase  or  reduce  the 
price  of  merdiandise^  produce  or  commodities. 

*  *  « 

V  "3.  To  prevent  or  lessen  competition  in  the 

*  *  *  Bale  or  purchase  of  merchandise,  pro- 
duce or  commodities.   •   •  ♦ 

"4.  To  fix  or  maintain  any  standard  or  figure 
whereby  the  price  of  any  artlde  or  commodity 
of  merchandise  *  •  «  ahall  be  in  any  man- 
ner affected,  controlled  or  established. 

"6,  To  make,  enter  Into,  mainti^  exeoite 
or  carry  ont  any  contract^  obligation  or  agree- 
ment by  which  the  parties  thereto  bind,  or  have 
bound,  themselves  not  to  sell  •  •  •  any  ar- 
ticle or  commodity  ♦  •  •  or  by  which  they 
shall  agree  in  any  manner  to  keep  the  price 
of  such  article  or  commodity  *  •  •  at  ■ 
fixed  or  graded  figure,  or  by  which  they  shall 
in.  any  manner  affect  or  maintain  the  price 
of  any  coounodity  •  •  •  between  •  •  • 
themselves  and  others,  to  preclude  a  tree  and 
unrestricted  competition  among  themselves  or 
others  in  the  sale  *  *  *  of  any  such  article 
or     commodity   ♦   •   •  whereby    its  price 

*  •  *  might  be  •  •  •  affected." 

Article  7799  of  same  chapter  reads: 

"Any  and  all  trusts,  monopolies  and  con- 
spiracies in  restraint  of  trade,  as  herein  de- 
fined, are  prohibited  and  declared  to  be  illegal." 

We  think  that  from  the  whole  record, 
pleadings  and  proof  recited  above  (1)  that  the 
appellee  and  appelant  were  owners  of  shares 
of  stock  in  the  appellant  company ;  (2)  that 
both  desired  to  sell  upon  the  raark^;  (S) 
that  they  entered  Into  an  agreement  whereby 
appellee  agreed  not  to  sell  his  shares  of  stock 
for  60  days  for  the  purpose  of  maintaining 
the  price  of  such  shares,  both  of  appellee 
and  appellants^  at  f  1  per  share;  and  (4)  tlut 
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sucli  agFcenMnt  wu  In  Tlolattoi  et  the  lettw 
of  thoso  porttons  of  ttie  statute  ftbo<ve  qooted, 
and  tberefore  void. 

It  Is  the  contention  of  appellee  that  the 
buying  and  selling  of  shares  of  stodb:  in  a 
corporation  is  not  "trade/*  or  "commerce," 
or  "aids  to  commerce,"  within  the  meaning 
of  the  Texas  Anti-Trust  Statute^  and  that 
the  terms  "merchandise,"  "produce"  and 
"cominodltles,"  as  used  In  the  statute,  do  not 
apply  to  mere  evidence  of  property  or  value, 
such  aa  shares  of  stock,  but  only  to  articles 
of  trade  and  commerce  of  prime  necessity 
comtnonly  bought  and  sold  In  the  market  by 
merchants.  If  they  are  either  they  come 
within  the  statute. 

We  have  concluded  that  sliares  of  stock 
are  within  the  meaning  of  the  term  "com- 
modities." The  Supreme  Court  of  this  state, 
in  Queen  Insurance  Co.  v.  State,  86  Tex.  265. 
24  S.  W.  397,  22  L.  B.  A.  483,  said  that— 

Ttie  word  commodity  "is  ordinarily  used  in 
the  commercial  sense  of  any  movable  or  tansible 
thing  that  is  ordinarily  produced  or  need  as 
the  subject  of  barter  or  sale;  and  we  tliiok  that 
tiiis  was  the  meaning  intended  to  be  given  to 
it  by  the  Legislature  in  the  statnte  in  question. 
This  clearly  appears  by  tlie  oontext." 

The  word  "conunodlty"  Is  a  broader  term 
than  merchandise,  and  In  referring  to  com- 
merce It  may  rniean  almost  any  article  of 
movable  or  personal  property.  Shuttlewortit 
T.  State,  35  Ala.  415;  SUte  t.  HenlEe,  19  Mo. 
225.  A  share  of  stock  in  a  corptwatUm,  while 
itself  not  the  tuiglble  property  of  the  cor- 
poration, yet  it  is  a  tangible  thing,  perc^tlble 
to  the  touch,  a  thing  capable  of  being  pos- 
sessed and  owned,  and  while  incorporeal  in 
its  nature,  it  is  personal  property,  a  thing 
subject  to  barttf  and  sale,  mortgage  and 
pledge,  liable  to  attachment  and  execution 
like  other  personal  property,  and  a  subject  of 
conversion.  Bewson  t.  Peterman  Mfg.  Co., 
76  Wash.  602,  136  Pac.  1158,  61  li.  R.  A.  (N. 
S.)  396,  Ann.  Cas.  1915D,  346,  the  Supreme 
Court  of  the  State  of  Washington  said  that 
It  is  established  by  the  great  weight  of  au- 
thority that  corporate  stock  Is  goods,  wares, 
and  merchandise  within  the  meaning  of  the 
statute  of  frauds  of  that  state,  which  pro- 
vides: 

"No  contract  for  the  sale  of  an;  goods,  wares 
or  merchandise,  for  the  price  of  $50.00  or 
more  shall  be  good  and  valid,  unless  the  par- 
cfaaaer  shall  accept  and  receive  part  of  tbs 
goods,  *  *  *  or  shall  give  something  in 
earnest  to  bind  tbe  bargain,  or  in  part  pay- 
ment, or  unless  aome  note  or  memorandum  in 
writing  of  the  bargain  be  made  or  signed  by  the 
party  to  be  cliarged  thereby,  or  by  some  person 
•  *  *  by  him  lawfully  anthorized." 

Hb  the  same  effect  la  the  holding  of  the 
Supreme  Court  of  Massachusetts  In  Tlsdale 
T.  Harris,  3T  Mass.  (20  Pick.)  8.  In  People 
T.  Federal  Security  Co.,  255  lU.  561,  99  N.  BL 
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66S,  the  Smvcne  Oourt  of  nunols  luOA  that 
the  word  "ccsnmoditle^"  was  broad  oiough 
to  indnde  stocks  and  bonds,  and  tiiat  a  cor- 
poratton  engaged  in  buying  and  sdllng  stocks 
and  bonds  la  CBtgaged  In  a  n<ercantile  pursuit 
or  buBhiesa. 

The  next  counter  proposition  urged  by  the 
appdiee  Is: 

"That  It  is  not  necessary  for  him  to  tHise  the 
validity  of  the  contract  npon  this  ground,  lor, 
conceding  that  such  atiares  of  stock  are  such 
commodities  as  to  be  indoded  within  tbe  stat- 
ute, the  contract  pleaded  does  not  coma  witUn 
the  meaning  of  the  statnts,  beeanse  it  was 
merdy  an  agreement  upon  the  part  of  Law- 
rence to  sell  and  Cleorge  H.  Pound  &  Co.  to 
bay  bis  1,600  shares  at  90  cents  per  diare,  hot 
Pound  &  Co.  was  not  prohlliited  from  selling 
all  or  any  part  of  Its  stock  to  any  person  at 
any  price." 

The  vice  in  the  agreement  pleaded  and 
proved  Is  that  the  appellee  agreed  not  to  sell 
for  75  cents  per  share  at  the  time,  and  not 
for  any  price  for  60  days,  because  be  by  so 
doing  would  Injure  the  sales  of  Pound  &  Co. 
of  its  stock  at  ft  per  share.  Thus  it  cleai^y 
appears  that  he  made  the  agreement  for  a 
twofold  purpose,  to  secure  an  increased  price 
of  his  own  shares  and  to  accommodate  Pound 
A  Co.,  or  assist  them  In  keeping  all  shares 
of  stock  up  to  at  least  the  value  of  fl  per 
share,  and  it  is  noted  that  Lawrence  nowhere 
alleges  or  testifies  to  any  agreement  to  sdl 
to  Pound  &  Co.  In  all  events,  but  agrees  not 
to  sell  for  60  days  upou  the  guaranty.  We 
talLs  it  the  term  "guaranty,"  In,  the  connec- 
tion used,,  simply  means  the  assurance  from' 
Pound  that  he  by  so  doing  should  have  at 
least  90  cents  per  share.  So  not  being  bound 
to  sell  to  Poimd  ft  Co.  at  the  end  of  60  days, 
he  then  would  have  been  at  liberty  to  sell  his 
1,600  shares  for  any  price  more  or  less  than 
00  cents  per  share  as  he  chose,  so  the  primary 
purpose  upon  the  part  of  both  parties  to  this 
agreement  was  as  to  Pound  &  Co.  to  maintain 
the  price  of  (1  per  share,  and  as  to  Lawrence 
to  increase  the  price  which  he  could  have  ob- 
tained, both  expressly  inhibited  by  subdivi- 
sion No.  2,  of  the  statute  quoted.  Star  Mill  & 
Klevator  Co.  v.  Fort  Worth  Q.,  etc.,  Co.,  146 
S.  W.  604. 

We  are  therefore  of  the  opinion  that  the 
cause  should  be  reversed  and  dismissed ;  and 
It  is  BO  ordered. 

WAI/THALL^  J.  (dissenting).  I  do  not  con- 
cur in  the  result  reached  by  the  majority 
members  of  this  court  in  the  proper  disposi- 
tion to  be  made  of  this  case.  I  fully  concur  in 
the  majority  oidnlcm  that  diares  of  stock  in 
tbe  corporation  are  "conttuodities,"  as  tliat 
term  is  used  In  the  ontl-truat  artldes  of  our 
statute,  bnt  I  am  of  the  opinion  that  the  trial 
court  was  not  In  error  In  ovOTruling  the  ap- 
pellants' general  demurrer,  nor  In  rendering 
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judgment  npoa  Qie  fact  Bubmltted  and  found 
by  the  Jary. 

In  additlm  to  the  testimony  of  appellee, 
Lewraice,  I  submit  that  of  George  H.  Pound, 
tbougli  not  materially  different  £rom  tliat  of 
Lawrence.  Pound  testlfled: 

"On  the  23d  day  Of  Janaary,  1020,  the  cop- 
poratioo  of  George  H.  Pound  &  Co.  was  doing 
bosinesa  in  Bl  Paso,  and  did  so  continue  to  do 
bosineaB  here  until  April  1.  1920;  at  that  time 
the  corporation  was  dlssolTed.  I  was  presi- 
dent, and  C.  A.  WUliama  was  secretary  and 
treasurer.  During  that  Ume  George  H.  Found, 
H.  B.  McDowell,  and  J.  O.  Crockett  were  di- 
rectors of  that  corporation.  I  was  manaECr 
of  the  George  H.  Ponnd  &  Co.  from  the  23d  of 
January,  1920,  up  to  the  lat  day  of  April,  1920. 

•  *  *  The  American  Oil  &  Befinins  Oompaay 
was  a  joint-stock  associatioD.  •  •  •  On  the 
2Sd  day  of  January,  1920,  down  to  the  1st  of 
AprO,  1920,  George  H.  Pound  Gompsny  was 
the  sole  agent  and  nndarwritera  of  the  American 
Oil  &  Refining  Company  as  regards  the  han- 
dling and  selling  of  the  stock  of  the  American 
Oil  St  Refining  Company.  •  •  •  I  had  a  con- 
versation with  Mr.  Lawrence  there  in  his  office. ' 

*  •  •  After  I  was  introduced  to  Mr.  Law- 
rence, I  said:  'I  nnderstand  you  have  some 
stock  of  the  American  Oil  &  Refining  Company 
to  sell,  which  you  are  going  to  sell  for  less  than 
^  He  said  that  he  had.  and  he  might  sell  it 
for  less  than  $1.  I  was  selling  it  at  that 
time  on  the  curt>  for  *  *  *  I  told  hhn  I 
would  prefer  that  he  would  not  sell  his  stock 
for  less  than  $1,  and  be  said  if  I  would  guar- 
antee him  a  price  he  would  not  do  so.,  *  *  * 
My  object  in  going  down  there  [to  Lawrence's 
place  of  business]  was  that  I  preferred  that  he 

.not  sell  his  3tock  for  T6  cents.  My  purpose 
in  going  over  there  was  to  do  something  to 
prerent  him  from  selling  it  for  less  than  $1, 
because  I  was  then  selling  the  same  stock  on  the 
curb  for  $1,  provided  I  could  do  so  in  a  proper 
way.  *  *  *  I  went  there  for  the  purpose  of 
getting  T^awrenee  to  forbear  and  refrain  from 
selling  his  1,600  shares,  provided  I  cotild  do  so 
properly.  He  did  not  sell  his  stock  up  to  the 
time  he  told  me  he  put  the  matter  in  the  hands 
of  bis  attorney.  I  sold  the  stock  of  the  Ameri- 
can Oil  &  Refining  Company  during  that  time 
for  yi  a  share." 

The  action  of  the  trial  court  In  overruling 
the  general  demurrer  I  think  presents  the 
material  point  of  controversy  In  the  case. 
The  sixth  BubdlTlsion  of  the  petitlmi  copied 
into  the  majority  oi^nlon,  and  to  which  the 
demurrer  Is  directed,  states  the  agre«nent 
entered  Into  by  Lawrence  and  Pound.  It 
reads: 

"George  H.  Pound  &  Co.  agreed  with  plain- 
tiff [Lawrence]  that  in  consideration  of  sold 
plaintiff  forbearing  and  refraining  from  selling 
bis  1,600  shares  of  stock  at  said  price  of  75 
cents  per  share  and  withholding  same  from  sale 
at  Said  price,  tbat  it,  the  said  George  H,  Pound 
it  Co.,  guaranteed  to  the  said  plaintiff  that  he, 
the  said  plaintiff,  within  60  days  from  said  date, 
would  receive,  and  agreed  that  it,  the  said 
George  H.  Pound  &  Co.  would  within  GO  days 
from  said  date  pay  unto  the  plaintiff  the  sum 


of  90  cents  per  shara  for  Hie  said  1,600  shares 
owned  by  the  said  plaintiff  aforesaid.'* 

The  rest  of  the  paragraph  states  the  action 
taken  by  Lawrence  under  the  agreem^t; 
that  Is,  that  he  did  refrain  and  forbear  from 
selling  the  shares  of  stock. 

The  petition  and  the  evidence  is  somewhat 
confusing  by  the  use  of  the  word  "guaranty." 
I  think  that,  In  view  of  the  latter  portion  of 
the  paragraph,  In  stating  that  Pound  agreed 
to  pay  Lawrence  within  60  days  the  sum  of 
90  cents  per  share  for  the  1,600  shares  of 
stock,  the  agreement  made  was  not  a  guar- 
anty, as  alleged,  but  was  a  collateral  war- 
ranty, an  original  and  absolute  undertaking  In 
prsesenti  that  Lawrence  should  realize  tho 
sum  of  90  cents  per  share  for  each  share  of 
his  stock  to  be  paid  by  appellants  within  60 
days.  It  was  not  a  guaranty  to  answer  for 
the  default  of  another,  whldi  must  be  In 
writing;  the  subject-matter  of  the  agreement 
was  ttUngs,  shares  of  stock,  and  not  persons, 
and  In  that  sense,  though  not  in  writing,  the 
agreement  Is  enforceable,  if  not  void  as  con- 
travening the  anti-trust  laws  of  this  state. 
The  case  w^as  tried  upon  the  Issue  as  to 
whether  Pound  agreed  to  pay  Lawrence  90 
cents  per  share,  within  60  days,  in  conddera- 
tlon  that  Lawrence  would  not  sell  the  shares 
in  the  market  at  75  cents  per  share.  Law- 
rence said  Found  was  to  have  60  days  In 
which  time  he  ^Lawrence)  was  to  nmke  no 
effort  to  sell  his  stock,  and  that  he  made  no 
effort  at  all  to  sell.  There  is  practically  no 
differenco  between  the  testimony  of  Pound 
and  Lawrence  on  the  Issue  presented  In  the 
appeal;  the  difference  in  portions  of  their 
evidence  was  settled  by  the  Jury  in  the  issue 
presented,  and  found  as  stated  in  the  opinion. 
The  petition  does  not  show  on  its  face  that 
subsequent  to  the  agreement  Lawrence  was 
to  put  the  shares  on  the  market  at  any  price, 
nor  that  Pound  was  to  do  so  for  Lawrence, 
nor  that  Pound  and  Lawrence  were  to  act 
together  in  any  way  in  reference  to  the 
shares.  The  only  concert  of  action  alleged 
or  shown  was  that  Lawrence  wa»  to  sell  and 
Pound  to  buy  the  shares  of  stock  at  the  price 
and  time  agreed  upon. 

The  Jury  found  under  the  evidence,  and  I 
think  on  a  fair  construction  of  the  agreement, 
that  Pound  bought  the  1,600  shares  of  stock 
at  the  time  of  the  agreement,  and  agreed  to 
pay  for  them  90  cents  per  share  within  60 
days.  That  seents  to  be  the  construction  the 
parties  put  upon  the  agreement,  and  as  con- 
strued by  the  trial  court  and  aa  ftmnd  by  the 
Jury. 

To  be  a  trust  under  the  statute  and  subject 
to  the  demurrer,  the  petition  must  show  on 
Its  face  that  the  parties  agreed  to  a  combina- 
tion of  capital,  or  a  combination  of  skill  or 
acts  of  the  parties  with  reference  to  the 
transaction  had,  and  to  accomplish  some  one 
or  more  of  the  purposes  apedfied  under  arti- 
cle 7796,  V.  S. 
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The  term  "ccunbtaatltm"  IB  not  defined  by 
the  statute.  The  term,  however,  as  applied 
to  the  anti-trust  laws  of  this  state  has  been 
defined  and  construed  by  our  Suprrane  Court 
Judge  Denman  said  in  Gates  t.  Hooper,  90 
Ter.  563,  39  S.  W.  1079,  that— 

"  'CombinBtion*  as  here  used  means  union  or 
SBSociatioD.  If  there  be  no  onion  or  asioda* 
tlon  by  two  or  more  of  their  'capital,  skill  or 
acts,'  there  can  be  no  'combination'  and  hence 
no  *tmat' " 

In  tluit  case  the  court  was  led  to  the  con- 
clusion that  the  union  or  association  of  capi- 
tal, bMU,  or  acts,  denounced  by  the  statute 
is  where  the  parties  in  the  particular  case 
designed  fbe  united  oo-opoation  of  such 
aeentdes  whKfli  otherwise  m^cbt  have  been 
Independoit  and  conlpetlns  for  the  accom- 
pUshmeit  at  one  or  more  of  the  purposes 
spedfled- 

I  do  not  understand  the  law  to  be  that  It 
'  prohibits  lAwrence  from  making  an  absolute 
sale  ta  his  shares  of  stock  to  Pound,  although 
the  effect  of  such  sale  Is  to  remove  Lawrence 
as  a  competitor  of  Pound  in  the  market  in  the 
sale  of  the  shares  of  stock,  or  tliat  miHx  sale 
of  tbe  Lawrence  shares  would  have  the  effect 
to  enable  Found  to  sell  the  shares  In  the 
mark^  at  a  higher  price  than  that  at  which 
lAwrence  was  offering  them  for  sale,  and 
but  for  the  sale  to  Pound  Lawrence  would 
have  sold  them  at  a  lower  price  than  that  at 
wbUih  he  bM  to  Pound.  N^tber  the  idead- 
ing  nor  the  evidence  Aows  Lawrence  to  be  a 
stodkbroker,  o,r  that  Lawrence  owned  or  had 
bought  or  sold  any  shares  of  stock  other  titan 
that  involved  In  the  one  transaction  with 
Pound,  but  it  does  show  him  to  be  a  whole- 
sale  groceryman,  and  at  the  time  of  the  trans- 
action was  engaged  in  that  business.  The 
evidence  further  shows  that  at  the  time  of 
tlie  txansactttm  diares  of  stock  in  the  AniMir 
can  Oil  &  Beflnlng  Company  were  bejng  sold 
on  tin  curt>  and  In  the  op»  market  at  $1  per 
share.  The  evidrace  does  not  show  that  any 
shares  of  stock.  In  the  American  Oil  &  Refin- 
ing Company,  at  that  time  or  any  other  time, 
was  being  offered  for  sale  or  sold  for  \eaa 
than  yi  per  shar&  The  evidence  further 
shows  that  Lawrence  sOld  to  Pound  at  10 
cents  less  ttian  the  offea  market  price  to  est- 
able  Pound  to  make  a  commiseion  on  cne  sai^ 
as  Pound  said  It  would  not  be  fair  to  him  to 
buy  and  make  nothing  on  selling. 

The  petition  at  whldi  the  demurrer  Is  di- 
rected &)es  not  allege  the  Intent  of  Lawrence 
and  Found  In  Meeting  the  sale  and  purchase 
Of  the  stock,  nor  Its  effect  upon  the  market, 
and  X  think  to  consider  dther  the  Intent  of 
tbe  parties  in  Betaking  the  agreement  or  its 
etttee  upon  fbe  market  oi  the  price  of  the 
BtiMik  would  aidd  to  the  statute  an  dement 
not  written  tber^.  I  am  of  the  opinion  Qiat 
one  owning  a  commodity  may  sell  it  to  an- 
other for  cash  or  on  time,  regardless  of  what 


his  Intoit  may  be  In  making  the  sale,  and 
regardless  of  the  effect  such  sale  may  have 
upon  the  market  price  of  su<^  commodity  by 
reason  of  such  sale,  and  although  the  pur^ 
cba&er,  prior  to  eavh  sale^  was  a  competitor 
In  the  market  with  the  s^er  of  such  com- 
modity, and  without  being  In  combination 
with  the  buyer,  in  capital,  skill  or  acts,  and 
without  being  in  violation  of  the  antttmst 
laws  of  this  state. 

The  view  I  take  of  the  petition  alleglog  the 
agreement,  the  construction  the  pertlee  them- 
selves put  upon  the  agre^ent  alleged,  the 
evidence  offered,  and  the  fact  found  by  the 
jury,  I  am'  of  the  opinion  that  there  is  not 
all^fed  such  combtoatlon  of  capital,  itkill,  or 
acts  of  the  parties,  and  the  purpose  for  whi<di 
it  Is  formed,  as  is  denounced  by  the  statute, 
and  think  the  case  should  be  afflimed. 


LOUISIANA  WESTERN  RY.  GO.  V.  JONES 

et  al.  (No.  7944.) 

(CJooit  of  CSvU  Appeals  of  Texas.  Galveston. 
April  20,  1921.  Rehearisv  Denied 
Jane  SO,  192L) 

1.  Railroads  «»348(l)^vMeflee  held  to  show 
negtlgesoe. 

In  an  action  for  damages  for  death  of  aato- 
mobDist '  at  railroad  crossing,  evidence  Aeld 
snffident  to  sustain  finding  ot  negligence  on 
part  pf  the  defendant 

2.  Deatli  «»g9( I}— $21,000  held  not  exeeselva. 

A  verdict  for  921,000  for  the  death  of  driv- 
er of  motortruck  was  not  so  excessive  as  to 
aDthorize  appellate  cenrt  to  conclude  that  it 
was  the  resolt  of  passion,  prejudice,  or  any 
otlier  improper  motive. 

3.  Railroads  «a»328(ll)— Motortraek  driver 
heM  giHIty  of  osntribetory  nagllpeao»b 

In  an  action  for  death  of  motortracb  driver 
at  railroad  crossing  In  the  state  of  Louisiana, 
evidence  held  to  show  as  a  matter  of  law  that 
deceased  was  guilty  of  contributory  negligence, 
altbough  deceased  stopped,  looked,  and  listened, 
but  because  of  tbe  rapidity  with  which  the 
train  was  ranning.  and  the  length  of  time  it 
took  to  get  his  car  started  and  get  'on  the 
crossing,  and  the  dffficoltr  of  seeing  to  tbe 
side  of  the  car  because  of  Its  dosed  top,  he 
drove  onto  the  track  in  front  of  the  train  with- 
out knowing  of  its  approach. 

Appeal  from  District  Court,  Harris  Coun- 
ty; Bwlng  Boyd,  Judge. 

Suit  by  Mrs,  Walter  Jwes  and  others 
against  the  Louisiana  Western  Hallway  Com- 
pany and  others.  Jut^ment  ter  plaintlfla. 
and  defendant  Railway  Company  appeals. 
Reversed  apd  rendered. 

Baker,  Botts,  Parker  &  Garwood  and  Gar- 
rison, Polard,  Morris  ft  Berry*  all  at  Hone* 
ton,  for  appellant. 

S.  P.  Jones;  of  Marshall,  and  Smith  ft 
Crawford,  of  Beaumont^  for  ai^elleee. 


«&s»ror  otber  caaw  sts  unw  topic  and  KBT-NtJHBBR  la  an  S«r-Nnmlwred  XHscsto  and  ladaw 
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PliEASANTS,  a  J.  Thia  U  8  suit  by  tbe 
widow,  motha:  and  minor  aoa  of  Walter 
Jones,  deceased,  who  sues  hy  bis  mother  aa 
next  friend*  for  damages  frwn  aiveUant  for 
the  death  of  Walter  Jones  whlcdi  It  is  alleg- 
ed was  caused  by  the  nei^lgence  of  the  ap- 
pelant 

Walter  Jones  was  killed  by  a  train  on  ap- 
pellanf  a  road  while  attempting  to  cross  the 
railroad  tracik  In  a  motor  delivery  car  at 
a  public  crossing  of  said  railroad  In  Arcadia 
parish,  In  the  state  of  Louisiana.  The  neg- 
ligmce  of  the  d^^dant,  which  It  is  alleged 
was  the  cause  of  the  death  of  Walter  Jones, 
Is  set  oat  in  the  petition  as  follows: 

"That  the  said  Walter  Jones  was  traveling 
In,  or  driving  a  car  or  aotomobUe  commoDly 
known  aa  a  delivery  truck,  and  that  he  ap- 
proached aod  came  upon  the  railway  of  said 
defendant  at  a  point  where  tbe  said  public  high- 
way crossed  the  railway  track,'  aod  that  he 
was  struck,  injured,  and  killed  by  reason  of  the 
negligence  of  the  said  defendant  railway  com- 
pany, in  that  the  said  railway  company  was  at 
the  said  time  causing  one  of  its  through  pas- 
senger trains,  commonly  known  as  the  'Sun- 
set Umited,'  running  from  New  Orleans,  La.,  to 
Houston,  Tex.,  to  be  run  at  a  very  high  rate 
of  speed,  and  that  at  tbe  time  the  said  Walter 
Jones,  after  the  exercise  of  proper  care,  ap- 
proached, and  drove  upon  the  said  crossing,  and 
before  he  could  pass  over  the  tracks  of  the 
said  defendant,  that  tbe  said  train  was  care- 
lessly and  with  great  speed,  and  without  sound- 
ing the  whistle  or  ringing  the  bell,  run  upon 
him,  striking  Uie  said  automobile  or  delivery 
tmc^,  turning  the  same  over,  and  cmshing  and 
killing  tbe  said  Walter  Jones.  That  the  road 
on  which  and  from  the  direction  which  Walter 
Jones  was  traveling  ran  parallel  with  tbe 
track  of  tbe  said  railway  for  some  distance  and 
then  curved  abruptly  toward  the  track,  and 
that  the  said  agents,  servants,  and  employes  of 
the  said  railway  company,  in  approaching  tbe 
said  public  crossing,  gave  no  warning  signal  of 
any  kind  or  character  whatever,  such  as  ring- 
ing the  engine  bell  or  blowing  tbe  whistle,  to 
warn  persons  of  tbe  a^proadi  of  said  train, 
notwithstanding  that  the  persons  in  charge  of 
tbe  train  saw,  or  could  have  seen,  that  the  said 
Walter  Jones  was  approaching  the  said  croas- 
ing,  after  he  had  exercised  proper  care  for  his 
safptv,  and  notwithstanding  that  they  knew,  or 
should  have  known,  the  train  was  approaching 
said  crossing  at  a  high  rate  of  speed,  where 
people  were  in  the  habit  of  constantly  using 
tbe  aame  as  public  highway.  That  if  the  said 
persons  in  charge  of  the  operation  of  said  train 
had  hlown  the  whistle  or  rung  the  bell  the  said 
Walter  Jones  would  have  been  thereby  ap- 
prised of  the  approach  of  tbe  said  train,  and 
could  have  avoided  being  struck  and  kUled  by 
the  same. 

"That  plaintiffs  show  that  It  was  exceedingly 
dangerous  and  negligent  for  tbe  said  train  to 
have  been  run  at  such  a  high  rate  of  speed  as 
the  train  iras  being  run  when  said  Walter 
Jones  was  struck  and  killed  while  approaching 
and  crossing  a  public  road  at  grade  crossing, 
such  as  the  place  where  the  said  Walter  Jones 
was  struck  and  killed,  and  that  it  was  negligent 
and  dangerous  for  tbe  said  train  to  be  caused 
to  approach  said  crossing  at  so  high  a  rate  of 


speed  without  giving  warning  of  its  approach 

by  ringing  the  bell  or  sounding  the  whistle  in 
time  to  have  apprised  the  said  Walter  Jones 
of  tbe  approach  of  tbe  said  train  a  sufficient 
time  before  it  reached  said  crossing  to  have 
enabled  bim  to  avoid  a  collision  with  the  said 
train,  and  that  by  reason  of  the  said  negligence 
of  the  said  defendant  railway  company,  its 
agents,  servants,  and  employes  in  approaching 
the  said  crossing  at  so  high  a  rate  of  apeed, 
and  without  giving  any  warning  by  sounding 
tbe  whistle  or  ringing  tbe  bell  ui  approaching 
the  same,  that  tbe  said  Walter  Jones  waa  run 
down,  crushed,  and  killed." 

The  defendant,  after  pleading  a  general 
denial,  specially  pleaded  as  follows: 

"And  for  farther  answer  herein,  defendant 
says  that  the  accident  which  caused  tbe  death 
of  ploinlilFs  husband  and  father  did  not  occur 
in  the  state  of  Texas,  but  in  the  state  of  Lou- 
isiana; that  the  plaintifTs  husband  and  the 
plaintiff  were  at  that  time  citizens  of  the  state 
of  Louisiana,  and  that  the  plaintiffs  now  are 
resident  citizens  of  Louisiana,  and  that  this 
suit  is  contrc^ed  by  the  laws  of  Louisiana,  and 
this  defendsnt  prays  that  this  suit  be  tried  in 
accordance  with  the  law  of  the  state  of  Loui- 
siana, and  not  by  tbe  laws  of  Texas. 

"Tbis  defendant  would  further  show  that  by 
the  law  of  Louisiana,  on  approaching  a  railroad 
grade  crossing  for  the  purpose  of  crossing  the 
same,  one  is  required  to  exercise  ordinary  care, 
and  to  stop,  look,  and  listen  before  attempting 
to  make  such  crossing,  and  that,  on  attempting 
to  cross  said  railroad.  Is  required  to  stf^i,  look 
and  listen  at  a  place  and  mider  conditions 
where  stopping,  looking,  and  listening  for  the 
approach  of  a  train  would  be  effective  in  dis- 
covering the  approach  of  a  train  in  ascertain- 
ing whether  or  not  said  person  could  proceed 
and  cross  said  track  with  safety  to  himself, 
and  that  this  is  especially  true  in  reference  to 
those  who  are  driving  or  operating  automobiles, 
and  that  said  Isw  of  Lonislatta  requires  tbat 
the  driver  of  en  automobile,  in  attempting  to 
approach  and  cross  a  railroad  creasing  shall 
continue  looking  and  Uatening  for  a  train  up 
until  the  time  of  tbe  crossing  of  said  track, 
and  until  it  is  ascertained  with  certainty  that 
he  can  approach  and  cross  said  track  with 
safety  to  himself,  and  that  a  failure  to  stop, 
look,  and  listen  to  discover  tbe  approach  of  a 
train  in  time  to  prevent  injury  or  collision 
when  tbe  same  could  be  ascertained  by  stop- 
ping, looking,  and  listening,  or  either,  will  con- 
stitute such  contributory  nei^gence  upon  the 
part  of  the  driver  of  said  car  aa  to  bar  any 
right  of  action  on  the  part  of  tbe  driver  of  said 
car  or  those  attempting  to  recover  for  his  in- 
juries in  the  event  of  his  death. 

"Ttus  defendant  would  further  show  that  tbe 
death  of  the  deceased,  if  caused  either  directly 
or  indirectly  by  the  negligence  of  the  defendant 
or  its  Bgents,  which  is  not  admitted,  but  denied, 
was  directiy  or  proximately  caused  by  the  neg- 
ligence of  the  deceased,  wbidi  negligence  on 
tbe  part  of  the  deceased  is  pleaded  in  defense 
of  plaintiffs'  cause  of  action,  if  any  they  ever 
had;  that  tbe  negligence  of  the  deceased  con- 
sisted of  tbis: 

"That  he  was  tbe  driver  of  an  automobile, 
and  that  he  drove  said  automoUIe  onto  de- 
fendant's track  directly  in  front  of  an  ap- 
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protchb^  train,  whieb  could  bare  been  both 
■een  and  heard  by  him  had  he  stopped,  looked, 
and  listened  for  the  approach  of  a  train,  or 
otherwise  exercised  ordinary  care,  that  the  de- 
ceased did  not  atop  and  look  and  liaten  for  a 
traid  at  a  place  and  under  conditions  where 
stopping  looking,  and  listeniDK,  or  either  of 
audi  means,  wmild  hare  been  elfectlTa  In  dls- 
corerinc  <Ae  approaeli  of  aald  train  of  defend* 
ant,  and  did  not,  by  stopping,  looking,  and  lis- 
tening, or  either,  at  a  proper  time  end  place, 
ascertain  whether  or  not  be  could  approach 
and  cross  said  railroad  with  safety  to  him- 
self, but  approached  said  track  and  went  onto 
said  track  with  bis  said  automobile  without 
having  stopped,  looked,  and  listened  for  the 
approach  of  said  train,  at  a  time  when  by  stop- 
ping, looking,  and  listening,  or  doing  either,  be 
could  have  ascertained  in  time  to  have  prevent- 
ed his  injury  whether  or  not  a  train  was  ap- 
proaching said  crossing:  that  had  be  stopped, 
looked,  and  listened  as  required  by  lew  be  could 
and  would  have  discovered  the  train  in  time 
to  have  avoided  the  traint  and  that  bts  failure 
to  ao  stop,  look,  and  listen,  or  to  do  either, 
constituted  contributory  negligence  on  bis  part, 
which  contributory  negligence  on  the  part  of 
the  deceased  continued  until  the  time  or  the 
moment  of  the  accident,  and  that  In  so  ap- 
proaching said  track,  under  the  laws  of  Loui- 
siana, his  conduct  amounted  to  and  constituted 
contributory  nei;ligence  on  his  part  anch  as 
to  bar  plaintiffs'  right  of  recovery  herein,  which 
contributory  negligence  is  pleaded  in  defense  of 
plaintiffs'  cacse  of  action,  if  any. 

"That  If  there  was  any  negligence  on  Ibe 
part  of  tte  defendant  or  of  any  of  its  agents, 
Ber?aat>,  and  employes,  wUdi  ia  not  admitted, 
bnt  denied,  then  defendant  says  that  the  neg- 
ligence of  the  deceased  in  failing  to  atop,  and 
to  look,  and  to  listen  for  a  trabi  at  a  place, 
under  conditions  that  would  have  caused  him 
to  know  of  the  approach  of  said  train  In  time 
to  hare  prevented  his  injury,  was  continuous 
up  nntH  the  time  of  the  accident,  and  his  said 
negligence  was  concurrent  with  the  negligence 
of  the  defendant,  if  any,  sach  as  to  make  inap- 
plicable the  law  of  the  last  clear  chance  or  the 
law  of  discovered  peril,  as  It  applied  by  the 
law  of  Louiaiana,  ^ich  Louisiana  law  is  plead- 
ed berehi.** 

A  Jury  In  the  court  below.  In  response  to 
special  Issues  submitted  to  them,  found: 

"(1)  That  the  employes  of  the  defendant,  in 
approaching  said  crossing,  did  not  blow  the 
whistle  of  the  locomotive  for  said  crossing. 

"(2)  That  the  failure  of  the  employes  to 
blow  the  whistle  was  the  direct  and  proximate 
cause  of  the  death  of  Walter  Jones. 

"(3)  That  Ihe  employes  of  the  defendant, 
In  approaching  said  crossing,  did  not  ring  the 
ben  of  said  locomotive  for  said  crossing. 

**(4>  That  the  failure  of  the  employes  to  ring 
Aw  ben  was  a  direct  and  proximate  eanse  of 
tke  death  of  Walter  Jones. 

"(5)  That  the  deceased,  Walter  Jones,  as  he 
approached  and  was  in  dose  proximity  to  the 
railroad  track,  stopped  the  automobile  and 
looked  and  listened  for  the  approach  of  a  train. 

"(6)  That  the  said  Walter  Jones  did  not  see 
or  hear  the  train,  nor  could  he,  by  the  exer- 
dee  of  ordinary  care,  have  aeen  or  beard  the 
train. 


"(7)  That  the  deceased,  Walter  Jones,  used 
ordinary  care  in  attempting  to  cross  the  rail- 
road track  to  discover  the  approach  of  a  train 
and  to  protect  himself  from  injury  from  the 
same, 

"(8)  That  tbe  failure  of  the  deceased,  Walter 
Jones,  to  use  ordinary  care  in  attempting  to 
cross  the  railroad  track  was  not  the  direct  and 
proximate  cause  of  his  death." 

Damages  were  found  by  the  jury  in  the 
sum  of  $21,000,  $1,000  of  which  was  ap- 
portioned to  the  mother,  $8,000  to  the  widow, 
and  $14,000  to  the  minor  child  of  the  de- 
ceased. The  record  discloses  the  following 
facta : 

Walter  Jones,  while  attempting  to  cross 
the  railroad  of  appellant  at  a  public  road 
crossing  between  the  towns  of  Crowley  and 
Rayue  in  Arcadia  parish,  in  the  state  of 
Louisiana,  was  killed  Ip  a  ooUislon  between 
tbe  motortruck  In  which  he  was  riding  and 
a  passenger  express  train  on  appellant's 
railroad  known  as  the  "Sunset  Limited," 
which  runs  from  New  Orleans,  La.,  to  Hous- 
ton, Tex.  At  the  time  of  the  collision  the 
train  was  going  west,  and  was  running  at  a 
speed  of  45  or  GO  miles  an  hour.  Tbe  railroad 
track  at  the  crossing  and  for  a  mile  or  more 
on  either  side  runs  practically  due  east  and 
west.  The  public  road  from  Rayne  to  Crow- 
ley runs  on  the  south  side  of  the  railroad 
east  of  the  crossing,  and  after  crossing  the 
railroad  runs  westward  aluig  the  north 
side  of  the  track.  Walter  Jones  was  travel- 
ing this  road  In  a  motor  delivery  track, 
which  bad  a  top  with  Its  sides  boarded  up  so 
that  the  side  view  of  a  person  on  the  driving 
seat  was  obstrncted,  and  In  order  tar  the 
driver  to  see  any  great  dtetance  at  a  rij^t 
angle  from  the  course  he  was  traveling,  he 
would  have  to  get  from  bdilnd  the  driving 
whe^  and  off  the  seat,  or  put  Ua  head 
around  In  front  of  the  side  of  the  top.  The 
public  road  east  of  the  croaring  mna  In  Qie 
satoe  seneral  direetloa  as  the  xallroad,  and 
near  thereto.  When  It  gets  witiiln  about 
100  feet  of  the  crossing  It  turns  northmrd 
and  approaches  the  crossing  at  an  angle  of 
64  degrees.  After  making  this  turn  a  trav- 
eler using  this  road  and  looking  forward 
would  see  much  further  down  the  railroad 
track  to  the  west  Uun  to  tbe  east  Ttk6  road 
and  crossing  are  In  an  open  level  prairie, 
with  nothing  to  obstruct  the  view  down  the 
railroad  track  east  or  west  for  miles  except 
a  row  of  telegraph  poles  along  the  track 
and  the  cattle  guards  near  the  crossing.  The 
railroad  whistling  post  Is  1,882  feet  east  of 
the  crossing  and  2,800  feet  east  of  the  cross- 
ing ^ere  Is  a  &-degree  enrve  In  the  track 
to  the  soufli.  Jones,  as  before  stated,  was 
traveling  the  public  road  going  west  fr«n 
Rayne  to  Crowley.  He  was  driving  slowly, 
making  from  8  to  10  miles  an  hour.  There 
Is  testimony  that  after  he  passed  the  point 
where  the  road  tomeA  to  Che  bocUi  to  cross 
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tbft  railroad  track,  and  wbea  at  or  near  the 
tel^ap^  poles,  which  are  about  50  feet 
from  the  track,  he  stopped  his  truck.  The 
witness  who  gave  this  tesUmony  was  250 
yards  south  of  the  crossing,  and  did  not 
know  why  Jones  stopped,  nor  now  hmg  the 
stop  lasted.  His  testimony  on  this  lasoe  Is 
as  follows : 

"As  to  whether  I  saw  the  car  come  to  a 
dead  stop  or  alow  down,  will  say^weU,  it 
looked  like  It  slowed  down.  In  fact,  it  stopped; 
I  am  positive  it  stopped.  I  didn't  ttuni  sontb 
mitil  he  was  stopped;  I  was  going  west  until 
he  stopped,  and  at  the  very  moment  he  stopped 
I  then  turned  south.  I  am  positive  the  car 
came  to  a  dead  stop;  I  was  facing  it,  looking 
right  at  the  back.  I  cannot  look  at  the  back 
end  of  a  car  and  tell  whether  or  not  it  1b 
running  just  a  mile  an  hour  or  stopped;  very 
few  men  can  do  that;  bat  yon  can  stand  off 
to  the  side,  with  the  d^ection  I  was  in,  and  tell 
whether  It  Is  moving  or  not  The  back  was 
not  exactly  to  me ;  it  puts  me,  just  like  I  was 
over  here  (indicating)  and  the  cait  was  about 
in  that  way;  It  put  me  pretty  near  on  the 
back  of  It.  It  did  not  impress  on  my  mind 
then  that  the  car  stopped;  as  a  matter  of 
fact.  I  didn't  know;  I  just  thonght  maybe  he 
stopped;  for  some  reason  or  other  I  didnt 
pay  any  attention  to  It.  I  remember  that  he 
stopped;  that  is  all.  I  should  judge  he  might 
have  stopped  to  look  for  the  train,  or  might 
have  stopped  for  gasoline,  or  his  car  might 
have  gone  dead;  I  don't  know  why  he  stopped. 
It  Impressed  upon  me  the  thought  that  the 
man  stopped.  I  don't  know  how  long  he  stop- 
ped; the  moment  he  stopped  I  i^eeled  south. 
The  moment  I  stopped  I  didn't  hear  the  train." 

Several  other  witnesses,  some  of  whom 
were  traveling  the  public  road  behind  Jones, 
and  another  In  a  fi^d  some  distance  to  the 
south  of  the  railroad  track,  saw  him  as  he 
drove  along  the  road,  and  also  saw  the  train 
approat^ilng  from  the  east,  bat  none  of  them 
saw  Jones  after  he  made  the  turn  In  the  road 
to  go  over  the  railroad,  and  none  of  them 
saw  him  stop  his  car.  The  fireman  on  the 
engine  of  the  train  that  struck  the  car  tes* 
tlfled: 

"Prior  to  the  accident  I  saw  the  automobile; 
I  seen  him.  At  the  time  I  saw  it,  he  was  just 
running  along  the  road.  Jast  before  the  acci* 
dent  happened,  I  didn't  call  the  attention  of 
the  engineer  to  anything,  or  notify  him  to  do 
anything,  until  we  got  within  160—100  or  ISO- 
feet  of  tJie  crossing;  when  he  made  that  turn 
he  came  within  15  or  20  feet  of  the  track,  and 
stuck  his  head  out,  and  it  appeared  to  me  that 
he  may  not  have  been  going  to  stop;  he  was 
going  right  along  dow,  not  stopping.  I  yelled 
at  the  engineer;  and  he  went  right  up  on  the 
track,  and  he  applied  the  brake  in  emergency 
right  away;  and,  of  course,  the  crash  came 
then.  After  he  turned  and  started  towards 
the  track  he  never  stopped  the  automobile  at 
alL  I  should  judge  he  was  probably  15  feet 
from  the  track,  just  guessing  at  it,  when  I  gave 
the  alarm  to  the  en^neer.  We  were  running, 
I  should  judge,  about  4S  or  50  miles  an  hour; 
we  have  fiO-ailc  sdtedole  on  that  tcain." 


In  deference  to  the  verdict  of  the  jiii7  we 
will  for  the  purpose  of  this  opinion  assnme 
that  Jones  did  stop  his  car  for  the  pnipose 
of  looking  and  listenlpg  for  the  approach  of 
a  train  after  he  had  turned  to  go  on  the 
crossing,  and  when  he  was  near  the  line  of 
telegraph  p<des  along  the  railroad.  tra<^ 
One  of  plalntUTs  witnesses  who  made  a  mr- 
vey  of  the  crossiiig  testlfled: 

"If  a  person  ms  standing  In  the  road  going 
from  Bayns  to  Crowley,  within  a  distance  of 
25  to  100  feet  from  the  railroad  traCk.  there  Is 
nothing  to  prevent  him  from  seeing  a  train 
coming  from  Bayne,  except  posribly  the  pole 
line. 

"It  Is  a  fact  that  a  person  standing  in  the 
road,  at  any  time  after  it  passed  the  line  of 
the  right  of  way  of  the  railroad  company,  be- 
tween 100  feet  of  the  crossing  and  the  cross- 
ing, could  have  looked  in  the  direction  of  Bayne 
and  have  seen  the  approaching  train  coming. 
A  person  standing  In  the  road  would  have  to  be 
within  40  or  50  feet  of  the  track  in  order  to 
get  an  unobstructed  view  of  the  track;  in 
other  words,  to  get  clear  and  unobstructed  view 
he  would  have  to  be  inside  the  tine  of  poles; 
however,  at  any  point  in  the  vicinity  of  the 
crossing  a  train  could  be  seen  by  a  person 
standing  in  the  road  fOr  a  distance  of  8,000- 
feet  or  more." 

This  testimony  Is  not  contradicted.  The 
following  testimony  of  another  of  itlalntUTs 
witnesaes  shoma  how  far  a  train  coold  have 
been  seen  by  a  person  approaching  the  track 
In  an  anttsnobUe  like  the  one  Jones  was  us- 
ing: 

"If  a  person  driving  an  automobile  iqiproach- 
ing  the  track  at  this  crossiiig  had  stom>ed  with- 
in 30  or  60  feet  of  the  track,  he  coold  have 
seen  the  train  coming  from  Bayne  by  putting 
his  head  out  of  the  hood  or  cab  or  curtain,  for 
a  certain  distance  east;  possibly  as  far  as  the 
whistling  post.  He  could  not  have  seen  it  fur- 
ther on  account  of  the  angle  at  which  the  car 
would  be  to  the  track.  Looki^  towards 
Crowley  he  could  have  seen  the  train  much  fur- 
ther, because  the  car  would  be  facing  more 
towards  Crowley.  Nothing  would  have  pre- 
vented him  seeing  the  train  as  jost  stated  ex- 
cept the  angle  at  which  the  dirt  road  approadi- 
ed  the  railroad  track,  and  this  would  have  pre- 
vented him  in  that  poutton  from  seeing  a  train 
approaching  from  the  east  more  than  200 
yards;  also  the  ndse  of  an  automobile  engine 
would  prevent  a  man  hearing  the  noise  of 
the  train  as  it  approached  the  crossing,  but 
would  not  keep  him  from  hearing  the  whistle 
if  blown,  or  the  bell  it  rang." 

Jones  bad  been  maUng  delivory  of  goods 
out  of  Crowley  for  smne  time.  Bb  bad  often 
used  this  road,  and  was  thoroughly  familiar 
with  the  cros^g  and  its  snrronndlngB.  The 
ttaln  that  struck  him  was  a  regular  passen- 
ger  train  on  appellant's  nnd,  and  was  ran- 
ning  on  sdiedule  time.  The  evidence  shows 
that  the  weather  was  dry  and  the  road  very 
dusty.  There  was  a  good  breese^  and  the 
dust  made  by  Jones'  car  was  bfltaig  blowu- 
towards  the  railroad  trade 
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[1.  2]  The  evldffltce  Is  sufficient  to  sustain 
all  of  the  findings  of  the  Jut;  nprai  the  lesoes 
of  appellant's  negligence  In  the  (^ration  at 
the  train*  and  the  amount  of  damages  found 
by  the  Jury  Is  not  so  excessive  as  to  author- 
ize this  court  to  conclude  that  It  was  the  re- 
sult of  passion,  prejudice,  or  any  Improper 
motive. 

It  was  shown  upon  the  trial  that  the  law 
of  Louisiana,  as  Interpreted  by  the  Su- 
preme Court  of  that  state,  requires  a  person 
approaching  a  railroad  grade  crossing  before 
going  upon  the  crossing  to  stop,  look,  and 
listen  for  an  approaching  train  at  a  conven- 
ient and  effectual  place  for  that  purpose,  and 
a  failure  so  to  do  Is  omtributory  negUgmce 
as  a  matter  of  law. 

The  trial  court  gave  the  jury  the  follow* 
log  instructions: 

"The  law  hi  the  state  of  I<oulriana.  at  tbe 
time  of  tbe  death  of  Walter  Jooes,  required 
that  the  said  Walter  Jones,  in  approaching  the 
erOBBi'ng  in  gneation,  and  in  attemptiiig  to  cross 
the  track  at  that  point,  ahould  use  ordinary 
care  to  discover  tbe  approach  of  a  train,  and 
to  protect  himself  from  injury,  and  It  waa  his 
duty  to  stop,  look,  and  listen  for  the  approach 
of  a  train  before  attempting  to  enter  upon  the 
track  of  the  defendant,  and  to  exerdae  ordi- 
nary care  fai  AtAag  so,  and  his  failnre  to  do  so 
would  be  eontribntory  negltgence.** 

That  this  Is  the  law  In  Qie  state  of  Louis- 
iana as  Interpreted  1^  an  unbrokoi  line  of 
•decMmis  of  tbe  Supreme  Court  of  tliat  state 
Is  conceded  by  counsel  for  appellees. 

Under  appropriate  assignments  of  error  the 
appellant  assails  tbe  several  findings  of  the 
Jury  acquitting  the  deceased,  Walter  Jones, 
of  contributory  negligence,  and  complains  of 
the  refusal  of  the  court  to  Instruct  the  jury 
to  return  a  verdict  In  favor  of  the  defendant 
on  the  ground  that  the  undisputed  evidence 
In  the  case  shows  that  Walter  Jones  did  not 
use  ordinary  care  to  ascertain  the  approach 
of  the  train  before  going  upon  the  track,  and 
that  his  failure  to  use  such  care  was  a  prox- 
imate cause  of  his  death. 

Appellees'  contention  Is  that  the  evidence 
is  Buffldent  to  sustain  the  conclusion  that  at 
the  time  Jones  stopped  his  car  to  look  and 
listen  the  train  was  not  near  enough  to  be 
seen  or  heard,  and  because  of  the  rapidity 
with  which  the  train  was  running  and  the 
length  of  time  It  took  Jones  to  get  his  car 
started  and  get  on  the  crossing,  and  the 
dlfBcnlty  of  seeing  to  the  side  of  the  car 
because  of  Its  closed  top,  he  drove  on  the 
track  in  front  of  the  train  without  knowing 
of  its  approach. 

If  the  coUisIon  occurred  just  In  this  way  It 
cannot  be  held  that  Jones  used  ordinary  care 
to  discover  the  approach  of  the  train.  Be 
was  throughly  famlUar  with  the  situation, 
knew  how  far  he  had  looked  down  the  track, 
knew  that  a  fast  train  was  likely  to  be  ap- 
tttoaching,  and  knew  the  difficulty  in  the  way 


of  looking  to  the  aide  of  his  car.  With  a 
knowledge  of  these  facts,  we  do, not  think 
ordinary  minds  can  differ  In  the  conclusion 
that  be  was  not  exercising  ordinary  care  in 
driving  on  the  crossing  without  making  any 
further  effort  to  discover  whether  a  train 
was  coming.  The  undisputed  fact  that  the 
deceased  in  broad  daylight  drove  upon  a 
railroad  track  In  the  open  prairie  In  front  of 
a  train  of  seven  passenger  cars  with  nothing 
along  or  near  the  track  to  obatract  the  view 
of  the  approaching  train  prima  fade  forbids 
the  conclusion  that  In  so  doing  he  was  using 
ordinary  care.  Counsel  for  appellees  admits 
this  when  he  says  In  his  brief: 

"I  readily  admit  that  if  the  deeeased  had  been 
walking,  and  had  stopped,  looked,  and  listened, 
and  then  had  walked  upon  the  track  and  been 

atruck  by  the  train,  that  be  must  have  been 
held  goilty  of  contributory  negUgence.  I  lilie- 
wise  admit  that  if  be  bad  been  traveling  in  an 
open  buggy  or  an  open  car  that  tbe  aame  con- 
duBlon  woold  be  reached;  bnt  in  this  case  we 
are  confronted  with  an  entirely  Afferent  altna- 
tloD,  and  one  that  the  appellant  baa-  consistently 
and  persistently  tiled  to  ignore,  namely,  that 
the  deceased  was  traveling  In  a  vehlde  that  bad 
been  prepared  to  protect  its  occupants  againat 
tbe  ravages  of  the  storm  and  the  raya  of  tbe 
sqd;  that  he  had  a  right  to  travel  in  that  kind 
of  vehide;  that  tbe  railroad  company  owed 
him  the  same  duty  to  protect  him  from  injury 
in  that  hind  of  vehlde  as  if  he  bad  been  driving 
in  an  open  car;  that  is,  that  It  should  have 
sounded  tbe  whlsUe  and  bell  In  i^proadiing  the 
crossing." 

The  dicnmstances  cited  by  oonnsel  as 
lessening  ttie  quantity  of  care  required  of 
deceased,  under  well-established  prlndplea 
of  law  required  him  to  use  more  care.  We 
copy  from  the  case  of  Perrin  v.  New  Orleans 
Terminal  Co.,  140  La.  818.  74  South.  160,  the 
following  iwrtlons  ot  the  opinion,  which 
cites  many  of  the  authorities  and  clearly 
states  the  law  of  that  state  upon  this  ques- 
tion: 

"It  was  tbe  duty  of  the  plaintiff,  before  cross- 
ing tbe  track,  to  have  stopped,  looked,  and  lis- 
tened; and,  where  it  is  shown  that  tbe  view 
waa  unobstructed  and  the  acddent  occurred  in 
tbe  daytime,  it  is  dear  that  the  train  was  in 
plain  view  of  the  plaintiff  for  a  sufident  length 
of  time  before  tbe  acddent  to  have  allowed  him 
to  realize  its  presence^  and  to  have  avoided  tbe 
danger. 

"In  tbe  case  of  Tatum  r.  Rock  Island,  A.  & 
L.  R.  Co.,  124  La.  927,  ESO  South.  798,  we  say: 

"  'As  tbe  deceased  could  have  avoided  tbe  ac- 
cident by  tbe  exerdae  of  tbe  leaat  degree  of  or- 
dinary care,  it  is  uaeiess  to  inquire  Into  the 
particular  acts  of  negligence  charged  against 
the  defendant,  as  none  of  them,  if  established, 
would  affect  the  result* 

"And  in  Eyma  Brown  t.  Bailroad  Co.,  42  La. 
Ann.  355,  7  South.  684,  21  Am.  St  Rep.  3T4^ 
it  is  said: 

'"No  failure  on  the  part  of  the  railroad  com- 
pany to  do  its  duty  will  excuse  any  one  from 
nsing  the  senses  of  sight  and  hearing,  upon 
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approacliing  a  railway  crossing,  and  'whenever 
the  due  use  of  either  sense  wonld  have  epabled 
the  injured  person  to  escape  the  danger,  the 
faiJnT7  is  condaslTe  evidence  of  negl^nee, 
without  any  reference  to  the  raflroad**  failure 
to  perform  ita  dn^.* 

"Even  if  the  weeds  had  obstructed  plaln- 
tifTs  view,  as  he  claims,  his  doty  to  stop,  look, 
^and  listen  was  the  more  incumbent  upon  him. 
We  say  in  Blackwell  v.  Bailroad  Co.,  47  La. 
Ann.  270,  16  South.  819,  49  Am.  St  Rep.  871: 

"  These  obstructions,  vMle  they  are  not  to 
be  lost  Bifbt  of  in  considering  tbe  question  of 
responsibility,  *  *  *  should  have  snggeated 
to  travelera  about  crossing  the  tracks.' 

"And  in  BarnUU  BaUway  Co..  109  La.  43, 
88  South.  63,  we  say: 

"Tbe  greater  the  difficulty  of  aeeing  and 
hearing  the  train  aa  he  approaehea  the  croaaiug, 
the  greater  eauti(m  the  law  imposes  upon  the 
traveler. 

"  The  traveler,  however,  is  rigidly  required 
to  do  all  that  care  and  prudence  would  dictate 
to  avoid  injury,  and  the  greater  the  danger  the 
greater  the  care  that  must  be  exercised  to 
avoid  it,  as  where^  because  of  phyaical  infirmi- 
ties, darkness,  snow,  fog,  the  inclemency  of  the 
weather,  buildings,  or  other  obstructions  and 
hindrances  It  Is  mora  than  oaually  difficult  to 
see  or  hew,  greater  precaution  must  be  taken 
to  avoid  injury  than  would  otherwise  be  nec- 
essary.' 

"And  Mr.  Wilkinson,  in  his  work  on  Person- 
al Injuries,  in  commenting  on  tbe  case  of  N.  Y. 
C.  &  H.  B.  B.  Co.  V.  Maidment,  IGS  Fed.  21, 
93  O.  C.  A.  413,  21  L.  R.  A.  (N.  S.)  794,  says: 

"  Tht  looking  and  listening  for  an  approach- 
ing train  should  be  made  at  a  time  and  In  a 
place  to  make  them  most  eflectlTe.  It  would  be 
useless  to  look  vh*n  the  sight  is  obscured,  or 
to  listen  where  other  greater  noises  drowi^  the 
roar  of  the  coming  trt^n.  In  other  words,  the 
precauUon  of  the  traveler  should  be  reasonable, 
and  by  that  is  meant  such  precautions  as  a 
reasonable  man  would  exercise  in  the  ordinary 
affairs  of  life.  Because  of  the  fact  that  a 
collision  between  a  train  and  aatomobile  en- 
dangers not  mly  those  in  the  automobile,  but 
alao  those  tm  board  the  train,  and  also  because 
the  car  is  more  readily  controlled  than  a  hbrse 
vebide,  and  can  be  left  by  the  driver,  if  nee- 
esspry,  the  law  exacts  from  him  a  strict  per- 
formance of  the  duty  to  stop,  look,  and  listen 
before  driving  upon  a  railroad  crossing  where 
the  view  is  obstructed,  and  to  do  so  at  a  time 
and  place  where  the  stopping  and  looking  and 
listening  will  b«  effectiTS.*  ** 

We  cannot  agree  in  the  coDteution  that 
because  Jones  stopped  and  made  an  ineffectu- 
al effort  to  discover  the  approaching  train 
before  he  reached  the  crossing  that  he  could 
thereafter  proceed  to  go  upon  the  track  with- 
out using  further  care  to  ascertain  whether  a 
train  was  approaching.  It  seems  to  us  that 
every  dictate  of  prudence  required  him  to 
continue  to  look  out  for  a  train  while  he  was 
approaching  the  crossing,  and  if  he  had  done 
this  It  is  clear  under  the  undisputed  evidence 
in  this  case  that  he  would  not  have  been 
killed. 

holding  ot  our  Snprme  Court  In  the 


case  of  Ballway  Go.  v.  Edwards.  100  Tex.  22, 
93  3.  W.  106,  la,  we  think.  appUcahle  to  the 
facts  of  this  case.  In  that  case,  the  court, 
oeakins  thRmgb  Jtutice  WUUanu^  says: 

'The  law  Is  well  settled  that  a  driver  ap- 
proaching a  railroad  crossing  must  exercise  or- 
dinary prudence  hi  going  upon  the  track  to 
see  that  he  do  so  with  safety.  He  cannot  ex- 
cuse the  absence  ot  all  care  by  showing  that 
those  In  charge  of  a  train  hare  also  been  gollty 
of  negligence." 

Further  on  In  the  ivinlon  it  in  said : 

"While  persons  using  a  railway  crossing  have 
tbe  right  to  expect  that  the  law  requiring  sig- 
nals will  be  obeyed,  ttia  is  not  a  substitute  for 
the  duty  of  exercising  care  for  tberaselves,  ssd 
they  are  not  excused  by  the  fault  of  the  other 
party.  Mo  case  in  this  court  has  allowed  a  re- 
covery upon  facts  such  as  these,  and  the  judg- 
ment cannot  be  permitted  to  atand  wiaoat  abol- 
isbing  the  rule,  recognised  by  all  autboifty, 
requiring  the  exercise  of  ordinary  prudence  on 
the  pert-  of  persons  crossing  railroad  tracks." 

[9]  The  other  cases  in  this  state  which  we 
think  sustain  our  conclusion  that  upon  tbe 
undisputed  evidence  In  this  case  the  deceased 
must  be  held  guilty  of  contributory  negli- 
gence as  a  matter  of  law  are  Railway  Co.  v. 
Kutac,  72  Tex.  643,  11  S.  W.  127;  RaUway 
Co.  V.  Dean,  76  Tex.  73, 13  S.  W.  45;  RaUway 
Co.  V.  Fuller,  6  Tex.  Qv.  App.  660,  24  S.  W. 
1090;  Railway  Co.  v.  Hart,  178  S.  W.  786; 
Railway  Co.  v.  Paine,  188  S.  W.  K^;  Baker 
T.  GolUns,  190  S.  W.  519; 

It  may  be  that  the  rule  which  denies  uty 
recovery  for  injuries  which  were  contribated 
to  by  the  failure  of  the  Injured  person  to 
use  ordinary  care  should  be  modified  and 
that  the  doctrine  of  oomparatlTe  negUgmce 
Is  more  equitable  and  Just^  but  tha  rule  Is 
established  by  an  unbrcrtcen  line  of  dedaionB 
In  this  Btatei  and  it  should  not  be  frittered 
away  by  the  conrta  by  the  approval  of 
strained  and  unreasonable  flndloga  of  facts 
by  Juries. 

We  shall  not  diacuas  any  of  tbe  other  aa- 
signmKits  of  error  presented  In  appeilant'a 
brief.  None  of  them.  In  our  opinion,  present 
any  error  which  would  reQuIre  or  authorise  a 
reversal  of  the  Judgment 

We  think  the  undisputed  evldmoe.  shows 
that  the  deceased,  Walter  Jones,  failed  to 
use  ordinary  care  in  going  upon  the  rail- 
road crossing,  and  that  such  failure  was  the 
direct  cause  of  this  death.  It  follows  from 
this  conclusion  that  the  Judgment  of  the 
court  below  should  be  reversed,  and  Judgment 
here  rendered  for  the  appellant,  and  It  has 
been  so  ordered. 

Reversed  and  rendered. 

On  Motion  to  Correct  Findings  of  Fact  and 
for  Behearlng. 

At  appellees*  request  we  make  tbe  follow- 
ing  corrections  In  the  statem«it  of  fiicts  con- 
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tained  In  onr  fq;)lnlon  heretc^ore  ffled  In  tbls 

case: 

The  statement  that  the  train  whlcli  8tru<^ 
and  killed  Walter  Jonea  "was  running  on 
schedule  time"  la  inaccarate  and  misleading. 
The  train  was  mnnlog  on  schedule  tbne  in 
the  sense  that  it  was  running  at  its  nsoal  or 
scheduled  rate  of  speed  at  the  time  of  the  ac- 
cident, but  it  did  not  reach  the  crossing  at 
which  the  accident  occurred  at  Its  usual  or 
■cbeduled  time  of  passing  this  crossing.  The 
•videoce  shows  ttiat  It  was  behind  time,  and 
there  is  testimony  to  sustain  a  finding  that 
It  was  about  oiw  hoar  late.  The  fitct  that 
ttie  evidence  shows  that  the  train  was  late 
was  not  called  to  oar  attention  In  appellees' 
brief,  and  we  do  not  resard  sudi  tact  as  con- 
trolling or  material.  The  contention  of  ap- 
pellees in  thetr  motion  for  rebeezlng  that,  the 
train  being  late^  the  deceased  Walter  Jones 
could  EeaaonaUy  bare  presumed  fliat  it  bad 
pftssed  ttie  ciossinc  before  be  readied  it,  and 
was  therefore  reUered  of  the  duty  of  using 
ordinary  care  to  diacorer  the  an>n>acb  of  the 
train  before  going  upon  the  croeslng,  cannot 
be  sustained. 

The  record  shows  that  Jones,  on  the  even- 
ing of  the  accident,  had  gone  from  Crowl^, 
a  station  upcm  app^lant's  road  several  miles 
west  of  the  crossing,  to  the  town  of  Bayne, 
which  Is  situated  on  the  railroad  a  few  miles 
east  of  the  crossing,  and  was  returning  to 
Crowley  when  the  accident  occurred.  The 
road  from  Crowley  to  Bayne  over  which  he 
trartied  in  making  this  tr|p  was  al<mg  the 
railroad  track,  and  If  the  train  had  been  on 
time  he  could  have  seen  it  pass, 'and  he  could 
not  have  assumed  when  he  went  uptm  the 
crossing  that  it  bad  not  passed. 

We  have  carefully  considered  the  motion 
for  rehearing,  and  feel  constrained  to  adhere 
to  the  conclusion  expressed  in  our  original 
opinion  that-  reasonable  minds  cannot  dUfer 
In  the  conclusion  that  the  undisputed  evi- 
dence shows  that  if  Jones  had  used  ordinary 
care  to  discover  the  approach  of  the  train 
before  going  upon  the  track  he  could  not  have 
failed  to  have  seen  it,  and  that  his  failure  to 
use  such  care  was  the  direct  cause  of  his 
death.  Such,  being  our  view  of  the  evidence, 
the  fact  that  the  jury  did  not  so  view  It  can- 
not ccmtrol  our  Judgment.  As  said  by  this 
court  la  the  case  of  Ballway  Co.  t.  Loeffler, 
59  S.  W.  602: 

'^e  folly  recognize  the  Importance  of  a  strict 
observance  by  the  court  of  the  mle  that  Jurors 
are  die  extAosive  judges  of  the  credibility  of 
witnesses,  and  of  the  weight  to  he  given  to 
their  testimony,  but  this  rule  neither  requires 
nor  contemplates  that  the  mind  and  couscience 
of  the  court  shall  be  entirely  and  unreservedly 
snrrendered  to  the  judgment  of  a  jury  upon  all 
questions  of  fact  tiiat  may  arise  in  the  trial 
of  a  ease.  When  the  verdict  of  a  jury  is  so 
•gainst  the  weight  and  preponderance  of  the 


evidence  ss  to  be  deariy  wrong,  it  Is  Xb»  duty 
of  the  court  to  set  such  verdict  aside;  and  the 
grave  responsibility  thus  placed  upon  the  judi- 
ciary of  determlnhig  whether  or  not  the  evi- 
dence in  a  partiodar  case  Is  legally  snffident 
to  deprive  a  dtiaen  of  bis  property  cannot  be 
evaded.** 

We  are  of  opinion  that  the  motion  for  re- 
hearing should  be  overruled  and  it  has  been 

so  ordered. 
Ovormled. 


FRE8N0S  LAND  &  IRRIQATIOH  CO.  at  AL 
v.  BOX  Ot  aL    (Nt.  658«b) 

(Court  of  Civil  Appeals  of  Texas,    San  An- 
tonio,  June  8,  1921.  Rehearing 
Denied  June  29,  1921.) 

1.  ContlMSnos  ^26(3)— Denied  for  aWeoos 
of  witness,  dlllBMoe  not  being  shown. 

There  Is  no  abuse  of  discretion  in  denying 
continuance  for  absence  of  witnesB;  there  hav- 
ing been  no  proper  and  sufficient  dlBgenee 
to  secore  his  attendance  or  depositlML 

2.  Appeal  aad  errer,«a>|050(l)— Adnlssioa  of 
evMeaoa  aet  groand  ef  eoaplalst,  bana  Mt 
belie  shown. 

Complaint  of  admission  of  testimony  is  not 
available  where  barm  therefrom  Is  not  shown. 

3.  Trial  «=3>35I(2)--P8rty  deslrisD  sakalsaloa 
of  speelal  Issue  shoald  offer  om. 

One  desiring  submission  of  a  «pedal  Isoae 
should  prepare  and  offer  one. 

4^  Waters  and  water  ooirses  «=>26 1— Irriga- 
tion eontraet  exempHon  from  liability  held  In- 
applloable  to  laterals  to  be  ooattmeted. 

Rzemption  of  wster  company  In  contract 
for  fumi^iog  wster  for  Irrigation  through  lat- 
erals to  be  constructed  by  It  in  ease  of  break- 
ing down  of  macliinery  or  laterals,  being  in  the 
part  of  the  contract  referring  to  eziating  and 
completed  plant,  does  not  relieve  it  from  lia- 
bili^  for  damages  from  insufficient  supply  mere- 
ly because  the  laterals  it  constructed  under  the 
contract  were  defective. 

Appeal  from  Pistrict  Court,  Cameron 
County;  W.  B,  Hopkins,  Judge. 

Actl<m  by  E.  D.  Box  against  the  E'resnos 
Land  &  Irrigation  Company  and  anothM*, 
others  intervening.  Trtm.  an  adverse  Ju^- 
ment,  defendants  appeaL  AflBrmed. 

Graham,  J<mes  ft  Williams,  of  Brownsville, 
for  appdllanta. 

SeabuiT.  George  ft  Taylcw,  of  Brownsville, 
for  appellees. 

COBBS,  J.  E.  D.  Box,  appellee,  sued  appel- 
lants for  damages  growing  out  of  the  breach 
of  alleged  written  contracts.   Freanos  Lund 


4s»ror  other  caws  see  lune  topic  aad  XBT-NUUBBB  In  all  Key-Numbered  DIsesta  and  lodezss 
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ft  IrrlgBtion  Company  leased  to  appellee 
Block  No.  184.  contalninff  23.37  acres  of  land, 
and  8.29  acres  of  land  off  of  the  east  md  of 
block  No.  187,  aggregating  32.66  acres  in 
Cameron  county.  The  contract  began  Octo- 
ber 1,  1918,  and  ended  October  1,  1919.  By 
the  terms  of  the  contract  appellee  became 
oititled  to  three-fourths  of  the  crops  grown 
and  to  be  grown  for  the  year  1919,  and  it 
became  the  duty  of  Fresnos  Land  &  Irriga- 
tion Company  to  furnish  to  plaintiff  water 
sufficient  to  properly  Irrigate  the  lands  so 
that  the  crops  would  grow  thereupon.  The 
water  to  irrigate  with  was  to  be  furnished  by 
the  other  appellant,  Bio  Grande  Canal  Com- 
pwiy,  sued  taerdn  as  a  party  jcdutly  engaged 
in  the  ondertaUng,  the  contract  being  made 
throng  Bcott,  the  president  of  boUi  com- 
panies. Appellee  Box  allied  that  be  care- 
fully and  properly  prepared  ttie  32.60  acres 
In  the  ^ly  part  of  the  year  1919  for  the 
purpose  of  planting  same  In  cotton,  and  on 
or  about  the  4th  of  March.  1919,  planted  said 
land  in  cotton  at  good  well-selected  seed, 
ahd  advised  fYesnos  L.and  &  Irrigation  Com- 
pany of  the  planting,  both  prior  and  subso- 
quent  thereto,  and  demanded  to  be  furnished 
with  water  through  the  lateral  prepared, 
and  to  be  prepared,  by  appellee  to  Irrigate  the 
cotton,  which  It  failed  and  refused  to  do 
within  a  reasonable  time  thereafter,  ^nd  the 
cotton  reached  only  a  partial  stand.  It  was 
also  alleged  that  the  cotton  seed  sprouted  In 
the  ground  from  natural  moisture,  and  would 
have,  If  watwed,  come  up  In  a  good  and  per- 
fect stand ;  whereas  only  about  one-eighth  of 
the  stand  came  up  above  the  ground,  and  for 
lack  of  moisture,  or  failure  to  supply  water 
to  the  ground  and  crop,  it  did  not  have  a 
good  stand,  but  if  properly  watered  it  would 
have  had  and  would  have  grown  and  would 
have  produced  20  bales  of  cotton  more  than 
It  did  make ;  that  the  bales  would  have  aver- 
aged 600  pounds  of  lint  cotton  in  weight, 
would  have  been  worth  in  the  market  at  time 
of  Its  gathCTing  the  sum  of  30  cents  per 
pound,  and  the  seed  produced  would  have 
been  10  tons,  worth  f61  per  ton;  that  the 
cost  of  harvesting  and  mariceting  would  not 
exceed  $20  per  bale,  cost  of  growing  would 
not  exceed  $8  per  hale,  leaving  a  net  loss  of 
^JOSOJOO,  three-fourths  of  which  being 
plaintiff's  made  a  total  loss  to  him  of  92,- 
287.50,  for  which  suit  was  brought 

The  cause  at  action  dl^lnat  Bio  Grande 
Canal  Company  (an  alleged  irrigation  cor- 
poration and  common  carrier  tor  hire)  is 
that  at  the  time  of  the  execution  of  the  con- 
tract with  Fresnos  I«and  &  Irrigation  Com- 
pany (an  allied  landholding  company)  it 
likewise  became  a  party  to  said  contract, 
and  agreed  to  fumitah  water  for  the  proper 
Irrigation  of  Sflld  land  and  safd  cotton  in 
accordance  with  the  contract,  but  utterly 
failed  to  ftimish  wata  sufficient  to  irrigate 


the  land  witUo  time  to  prevent  the  loss  of 
said  cotton. 

The  canal  ownpany  was  a  corporation 
organized  nnder  the  laws  of  Texas  to  con- 
duct water  from  the  Rio  Grande  river,  the 
source  of  its  supply,  ^s  a  common  carrier  to 
serve  the  public,  and  especially  the  lands  of 
appellees,  designated  by  said  canal  company 
as  under  its  system,  and  there  wu  an  abun- 
dance of  watOT  from  Its  aouroa  of  supi^  not 
contracted  to  other  partlea,  with  which  ap- 
pellee's lands  could  have  been  Irrigated,  but 
appellants  breached  the  agreement  and  n^:U- 
gently  failed  and  refused  to  ooostmct  to 
said  land  any  suffldrat  lateral  or  canal  from 
its  main  oanal  to  Irrigate  said  land,  and 
h«ice  made  parties  to  the  stdt 

The  defenses  as  pleaded  by  appellants  wen 
general  demurrer  and  general  denial,  and  ap- 
pellant Bio  Gnmde  Canal  Company  denied 
nnder  oath  Oiat  it  sBecated  the  eontract  soed 
on,  or  that  It  was  In  any  way  a  party  thweto, 
and  pleaded  speolaliy  it  never  agreed  to  fur- 
nish water  for  Irrigation  except  on  condi- 
tions iHTOvlded  in  its  genml  water  contract 
with  Fresnos  Umd  &  Irrigation  Gompany, 
and  at  all  times  stood  able  and  willing  to 
comply  with  the  terms  of  that  contract. 

Fresnos  Land  &  Irrigation  Company 
brou^t  A.  N.  Tandy  In  as  a  d^ndant,  al- 
It^^g  it  sold  Tandy  some  of  the  lands  across 
which  it  had  to  construct  canals  In  order  to 
enable  Rio  Grande  Canal  Company  to  reach 
appellee  Box's  lands,  as  a  part  of  the  con- 
sideration for  sale  to  Tandy,  who  agreed  to 
construct  the  canal  across  the  lands  pur- 
chased by  him,  which  be  failed  to  do  within 
the  time  agreed  upon,  and  if  appellee  Box 
suffered  any  injury  it  was  caused  by  Tandy, 
and  prayed  to  recover  over  against  Tandy 
if  appellee  Box  recovered.  Tandy  filed  ap- 
propriate defenses.  By  agreement  of  all  par- 
ties Pedro  CorteE  intervened  in  the  suit,  but 
faiade  no  claim,  and  it  was  agreed' that  what- 
ever rights  he  might  have  should  be  recov- 
ered by  Box ;  this  agreement  disposed  of  the 
intervener's  case.  Fresnos  Land  &  Irrigation 
(Company  filed  a  motion  for  a  continuance, 
which  was  overruled. 

Tlie  case  was  tried  with  a  jury  upon  spe- 
cial issues,  which  having  been  duly  an< 
Bwered,  the  court  entered  a  Judgmait  that 
IntMirena-s  Cortez  and  Tandy  go  hence  with 
their  costs  and  Judgment  in  favor  of  appel- 
lee Box  against  Fresnos  Land  ft  Irrigation 
Ccxnpany  and  against  the  Bio  Grande  Canal 
Gmnpany  jctotly  the  sum  of  $778,  with  6 
per  cent  interest  per  annum  thereon  from 
the  Ist  day  c£  October,  1919. 

[1]  The  first  assignment  oomplalns  that 
the  court  erred  in  not  granting  a  continuance 
to  secure  the  testimony  of  John  G.  Feroan- 
des,  a  witness  for  appellants.  He  was  an  of- 
ficer in  appellant's  company.  An  inspection 
of  the  record  discloses  that  appellant  pur- 
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ioed  no  proper  and  snffldotf  diligence  to 
secnre  the  attendance  of  tbe  witness  or  to 
take  his  deposition,  and  the  conrt  did  not 
abuse  Its  discretion  In  oTcrrallns  the  applica- 
tion.  The  assignment  Is  overmled. 

Appellant's  second  assignment  of  error 
embraces  his  Srst,  second,  third,  fourth, 
eleventh,  and  seventeenth  assignments,  all 
under  one  asslfoiraect,  with  as  many  several 
different  propositions  thereunder.  The  ap- 
pellee urges  us  not  to  consider  this  assign- 
ment, OS  It  Is  TlolatlTe  of  rule  29  of  this 
court. 

The  first  proposition  under  this  multifari- 
ous assignment  Is  that  plaintiff  failed  to  al-' 
1^  that  tbe  defendant  Fresnos  Land  &  Ir- 
rigation Company  was  gidlty  of  any  negli- 
gence tending  to  produce  the  Injury  because 
it  was  relieved  by  a  clause  In  the  contract 
from  any  damages  not  Involving  Its  negli- 
gence, ^e  contracts  were  attached  to  and 
made  a  part  of  the  pleading.  The  petition 
and  contract  together  showed  that  appel- 
lants were  acting  together  In  this  contract, 
both  twelvlng  comuion  beneSts,  and  In  which 
it  was  agreed  that  appellee  would  be  famish- 
ed water  by  February  1, 1919.  A  dalm  was 
set  UP  In  this  suit  by  the  canal  company  for 
tbe  price  of  water  furnished  to  and  recover- 
ed against  appellee  for  fl28,  which  was 
credited  on  the  amount  of  damages  recover- 
ed by  appellee.  The  Judgment  of  the  court 
recites  the  gross  value  of  the  cotton  and 
seed  that  would  have  been  raised  was  the 
sum  or  Talue  of  $1,416.  Deducting  three- 
fourths  of  the  gross  value,  less  the  cost  of 
gathering,  harvesting,  ginning,  and  market- 
ing»  found  by  the  Jury,  the  court  ascertains 
to  be  the  sum  of  $906,  appellees'  share. 
The  court  further  found  Rio  Grande  Canal 
Company  is  entitled  to  recover  from  appel- 
lee Box  the  sum  of  $128,  water  rent  set  off 
against  appellants,  leaving  the  amount  of 
Judgment  $778,  recovered  with  Interest  as 
aboT*  shown.  The  pleading  was  entirely 
sufficient  to  support  the  recovery,  and  the  as- 
signment la  overruled.  There  is  no  reason 
why  the  two  corporations,  the  land  company 
and  the  Irrigation  company,  as  they  did, 
could  not  Jointly  agree  with  a  water-taker, 
for  a  aufflclent  and  valuable  consideration, 
the  one  to  furnish  the  land,  the  one  to  cul- 
tivate, and  the  other  to  furnish  the  water; 
it  being  to  and  In  the  mutual  Interest  of  all 
tbe  parties  In  respect  thereto.  Granger  r. 
KIsU,  139  8.  W.  1004.  This  assignment  Is 
overmled. 

Wa  brarale  tbe  third  assignment,  which 
comirtalns  that  the  court  should  have  given 
tbe  requested  Instraetion  for  a  vradict 
There  Is  no  merit  In  this  assignment.  Un- 
der the  state  of  tbe  evidence  the  trial  conrt 
would  have  erred  'had  be  so  done,  as  there 
were  sufficient  facta  introduced  to  take  the 
«ue  to  the  Jnry. 

TbB  jTourth,  the  elcvantht  and  BeTcnteentb 


assignments  do  not  dearly  state  what  tbe 
errors  are,  but  send  us  to  bills  of  exception 
Nosi  5  and  12  to  hunt  out  In  the  record  to 
find  what  they  are.  And  the  seventeenth  Is 
too  general  to  understand  at  all,  as  it  Is  com- 
plaining of  the  Judgment  without  telling  us 
the  distinct  grounds.  The  proposed  proposi- 
tions and  statements  do  not  assist  the  court. 
Nevertheless,  we  have  considered  each,  find 
no  merit  dlsdosed,  and  overrule  th«n. 

App^lants*  third  assignment  of  error  In-, 
eludes  here  the  fifth,  seventh,  e^th,  ninth, 
tenth,  eleventh,  and  sereDteenth,  which  they 
say  in  part  present  the  same  legal  auestlon 
and  vrlll  be  briefed  together;  then  follow  all. 
those  assignments  separately  written  under 
the  so-called  third  assignment.  If  they  all 
together  present,  as  stated,  the  same  legal 
question.  It  would  have  been  much  better  to 
have  presented  such  In  one  proportion,  or 
for  that  matter  In  several,  but  not  as  here 
in  both  this  so-called  second  and  third  as- 
signments restate  each  one  of  these  grouped, 
and  follow  each  with  so  many  separate  gen- 
eral so-called  propositions.  Each  of  these 
assignments  is  complaining  of  the  supitosed 
error  In  each  ruling,  and  refers  us  In  each 
assignment  by  saying  "is  more  fully  shown 
by  defendant's  bill  of  exception  No.  — 
We  find  no  merit  in  any  of  them,  and  they 
are  overmled. 

As  already  stated,  the  two  companies,  the 
one  holding  the  title  to  the  land  and  the 
other  the  water  rights,  entered  upon  mutu- 
al binding  contracts  whereby  tbe  one  com- 
pany leased  the  land  to  appellee,  and  tbe 
canal  company  was  to  furnish  tbe  water.  At 
that  time  some  of  the  laterals  were  not  built, 
hut  In  addition  to  the  lease  contract  for  the 
use  of  the  land,  appellee  and  canal  company 
had  the  further  agreement  made  contempo- 
raneously,  that  It  would  fumlsb  the  water 
to  appellee,  and  appellee  would  pay  the  reg- 
ular water  cbargee,  and  the  necessary  later- 
als would  be  constmcted  to  It  for  the  water. 
The  appellee  put  the  land  In  shape  for  cul- 
tivation. The  cause  of  the  failure  to  get 
water  in  time  was  because  the  laterals  ap- 
pellants weria  to  build  to  connect  with  tbe 
one  appellee  was  to,  and  did,  construct  to 
connect  with  his,  which  icas  to  be  done  by 
February  1,  1919,  were  not  completed  until 
the  cotton  had  come  up  and  died  for  the  lack 
ot  moisture  which  caused  appellees'  loss. 
When  the  water  was  first  put  In  the  lateral, 
it  broke,  and  was  not  completed  nntU  ApiU 
Sth,  after  appellee  bad  lost  Ua  tanif. 

We  do  not  believe  that  it  was  necessary  to 
plead  or  prove  negligence  any  more  spedfi- 
cally  than  it  Is  pleaded.  The  parties  con- 
tracted to,  and  they  were^nqvlred  to  per- 
form, their  obligation  as  set  out,  alleged, 
and  prov^  However,  the  issue  of  negU- 
grace  was  submitted  to  ,tbe  Jury  ia  the  form 
requested  by  an>^lants,  and  the  Jory  found 
against  thaa.  Tbe  contract  objected  to  lu 
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fbe  vaslgnmeiit  as  not  being  admiaslble  was 
tbe  omtract  entered  into  between  Ote  parties 
and  soed  upoii«  and,  being  signed  bj  one  .of 
tbe  parties,  mu  dearly  admissible  against 
such,  and  besides  tbls,  it  was  admissible  for 
tbe  jiU7  to  pass  npon  tbe  question  as  to 
whether  or  not  the  canal  company  bad  rati- 
fied It  Tbe  issue  submitted  to  tbe  jury  and 
complained  of  Is: 

"Qaestlon  No.  1.  Did  the  defendant  Bio 
Grande  Canal  Company  agree  to,  accept  or 
ratify  the  contract  between  the  plaintiff  and  the 
defendant  Fresnos  Land  &  Irrigation  Company, 
and  agree  to  furnish  water  in  accordance  witil 
its  terms?   Answer,  Tea." 

Tbe  question  was  a  proper  one  and  tbe 
auswer  of  the  Jury  concluded  appellants  from 
denying  the  execution  of  the  contract.  The 
finding  Is  supported  by  the  evidence.  The 
canal  company  also  pleaded  over  against  ap- 
pellee— recovered  a  judgment  against  him 
at  tbe  rate  of  H  per  acre,  and  In  tbe  aggre* 
gate  the  sum  of  $128.  It  Is  provided  In  th^ 
face  of  the  contract  that  appellee  Box  was  to 
pay  It  its  regular  charges  for  famishing 
water  to  Irrigate  his  lands. 

[2]  The  fifth  assignment  of  error  is  too 
general  to  nuderstand  or  consider.  It  com- 
plains that  the  court  erred  In  allowing  coun- 
sel to  Interrogate  witnesses  Pedro  Cortez, 
PedR)  Zavalette,  and  A.  N.  Tandy  on  cross- 
examination;  they  testifying  In  behalf  of 
tbe  Irrigation  company  fn  regard  to  the  causer 
of  action  against  A.  N.  Tandy  on  Issues  and 
along  lines  in  no  manner  pertaining  to  the 
Issues  between  plaintiff  E.  D.  Box  and  ap- 
pellants more  fully  shown  by  bill  of  excep- 
tion No.  13.  There  Is  no  statement  Showing 
what  la  con'talned  in  that  bill.  If  there  was 
any  error,  it  is  not  set  out  In  any  statement 
The  introduction  of  testimony,  at  any  rate, 
is  a  matter  largely  within  the  discretion  of 
the  court,  and  there  la  nothing  to  show  any 
harm  done  by  the  examination  of  the  wit- 
nesses, or  any  abuse  of  discretion  upon  the 
part  of  the  court  and  this  assignment  is 
OTemiled. 

We  overrule  the  sixth  assignment  of  error. 

The  appellee  was  the  plaintiff  in  the  trial 
court.  The  burden  was  on  him  to  establish 
his  ease,  and  It  was  his  duty  to  produce  bis 
evidence,  and  was  entitled  to  the  conclusion 
thereof. 

[3]  Tbe  seventh  assignment  complains  that 
the  court  erred  In  not  giving  the  spedal  Is- 
sue to  the  Jury  as  to  what  caused  the  breaks 
In  the  canal  constructed  by  the  defendant 
Tandy,  as  is  more  fully  shown  by  bill  of  ex- 
ception No.  19.  The  appellee  strenuously 
objects  to  Its  consideration.  There  is  no 
proposition  or  statement  whatever  showing 
what  tbe  special  issue  was  that  tbe  court 
was  requested  to  submit.  In  fact  there  Is 
nowhere  In  the  record  any  spedal  charge 
whatever  requested  by  appellants  to  be  glv- 
en  the  Jniy  for  the  submission  of  any  Issoe 


ior  than  to  pass  on,  except  for  a  directed 
verdict  It  was  tbe  duty  of  appeUant  to  i«e- 
pare  and  submit  such  Issues  tbou^t  materi- 
al to  his  case.  This  was  due  to  tbe  court 
and  to  the  parties.  It  was  the  pToger  way 
to  secure  the  submission  of  Issues  desirable. 
This  would  give  the  court  the  opportunity 
to  present  one  of  his  own  if  such  Issue  was 
material  to  aid  In  .the  determination  of  tbe 
case  If  not  satlsfled  with  tbe  one  offered  by 
counsel 

Amwllants*  eighth,  nbith,  and  tenth  as- 
signments of  error,  which  appellants  state 
do  not  ajipear  In  the  record  as  asslgnmoits 
qf  error,  nor  covered  by  bills  of  exertion, 
are  submitted  as  fundamental  errors.  Ap- 
pellee makes  no  r^Iy  to  tbem.  Tbe  assU^- 
ments  and  proposltlona  tbonsrives  do  not 
comply  with  the  rules,  and  submit  no  auffl- 
clent  statements. 

Throu^  the  first  so-called  assignment 
propo8ltl<m  and  alleged  statment  It  Is  con- 
tended that  Fresnos  Company  was  liable  only 
for  negligent  breach,  and  second  that  there 
waa  no  allegation  of  Joint  liability  of  appel- 
lants, and  it  waa  error  to  credit  9128,  tbe 
Judgment  in  favor  of  canal  company,  on  the 
Judgment  In  favor  of  anidlee  against  appel- 
lants for  1906.  Tha  evidence  In  this  case 
Shows  that  J.  B.  Scott  was  the  prraldent  of 
both  aivellant  ctunpanles,  one  engaged  in 
operating  and  leaaing  irrigated  lands  and 
tbe  otbw  engaged  in  fumlsblng  water  to 
the  t^iants  and  water-takers,  cultivating 
such  landa  Appellee  leased  a  tract  of  land 
which  adjoined  the  Tandy  tract  through 
and  over  whldi  it  was  agreed  appellants 
would  construct  a  lateral  to  transport  the 
water  to  the  leased  land  of  appellee  to  con- 
nect witli  laterala  to  be  pr^red  by  appel- 
lee over  his  leased  lands  to  receive  and  dis- 
tribute the  waters.  Scott  the  president  of 
both  companies,  contracted  with  Tandy  to 
construct  the  lateral  for  the  purpose  of  con- 
ducting the  waters  to  a]n>ellee*s  lands. 

[4]  We  do  not  think  the  clause  in  the  con- 
tract In  which  It  undertakes  to  exempt  ap- 
pellant water  company  by  the  "act  of  God  or 
public  enemy,  the  breaking  down  of  machin- 
ery or  appliances,  •  •  •  laterals,"  etc., 
aivllea,  because  that  part  of  the  contract  was 
In  reference  to  the  existing  and  completed 
water  plant,  and  not  to  a  lateral  subsequent- 
ly Imperfectly  completed  under  the  contract 
In  this  case.  After  appellee  completed  the 
laterala  he  was  to  complete  on  bis  land,  h4 
testified : 

''Well,  they  went  ahead  abont  the  8tb  of 
April  and  completed  this  lateral  across  here, 
and  the  first  day  they  pumped  after  they  got  it 
built,  why,  I  turned  water  In  here,  and  It  came 
on  down  through  the  company's  canal  all  right 
and  Into  Mr.  Tandy's,  and  got  ont  here  about  160 
yards  In  Mr.  Tandy's  lateral,  and  there  was  a 
high  place  tn  there,  and  he  hadn't  built  up  hli 
bord&rs  high  enough;  consequently,  when  this 
water  come  here^  the  canal  bwA  there  was  fall 
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and  ran  OT«r  and  waabed  It  fll  out,  and  before 
I  could  get  back  up  there  and  cut  off  the  water, 
whj,  it  ran  oQt  quite  a  bit  of  water,  In  other 
words,  flooded  the  country.  The  watar  did  not 
come  down  on  mj  land  over  150  yarda;  I  im- 
mediately caUed  up  Mr.  Soott  and  told  him  what 
had  happened.  *Why,'  he  saya.  'I  didn't  expect 
anyOiinK  better.  I  *aw  that  lateral  ai^d  knew 
it  wouldn't  bold  water;  I  didn't  expect  anything 
better.'  80  Mr.  Seott  told  me  wh0*  I  waa  talk- 
ing to  Um  orer  the  tdephone  to  tell  Mr.  Tandy 
about  it;  I  went  on  down  to  Olmito,  and  saw 
Mr.  Tandy's  son  down  there,  Mr.  Dare  Tandy, 
and  I  told  him  about  it  He  made  no  reply, 
whether  he  would  fix  it  or  not.  I  notified  Mr. 
Scvtt  of  this  situation." 

It  is  too  clear  that  both  appellants  in  this 
case  undertook  to  perform  a  Joint  obligation. 
It  TTBa  tbetr  dnty^  to  complete  a  snffldent 
aTst«n  of  laterals  in  the  first  place.  They 
knew  it  had  not  been  done  here.  And  the 
Jury  has  found  that  It  was  appellants'  neg- 
ligence that  caused  the  damages.  We  can 
see  no  harm  done  in  the  Joint  Judgment. 
The  appellants  must  adjust  that  matter  be- 
tween themselTes. 

We  have  considered  all  the  asalgnmeiits 
BO  far  as  we  can  see  the  questions  presented 
In  tbe  manner  and  form  In  which  the  assign- 
ments are  snbmitted  and  discussed.  We  do 
not  think  there  is  any  rererslble  error  as* 
signed  or  presented,  and  they  are  ntSh  met- 
ruled. 

Tlw  Jodgmoit  la  affirmed. 


WHITE  V.  DENNIS  at  ax.    (No.  9640.) 

(Court  of  Civil  Appeals  of  Texas.    Fort  Worth. 
May  7,  1921.    Rehearing  Denied 
July  2,  1021.) 

Mlaes  and  ailaerals  «=979(3)— Annaal  natal 
MRder  lease  held  payable  la  advaaoe. 

An  oil  lease  held  to  require  payment  in  ad- 
TBDce  of  the  annual  rentid,  with  ten  days  of 
grace  additional  in  which  to  mako  payment: 
this  having  been  the  construction  placed  on  it 
by  the  parties. 

Appeal  from  District  Court,  Xoung  Count? ; 
W.  F.  Weldon,  Judga 

Action  by  W.  A.  Dennla  and  wife  agalnat  B. 
XL  Whlt&  From  Judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

Marshall  &  King,  of  Graliam,  and  Ike  A. 
Wynn  and  Charles  L.  Morgan,  both  of  Fort 
Worth,  for  appellant 

Kay.  Akin  &  Kenley,  of  Wichita  Falls,  and 
Arnold  &  Arnold,  of  Qraham,  for  anieUees. 

DITNKLIN,  J.  This  la  the  second  appeal 
of  this  cause ;  dlivoaitioD  by  this  court  of  the 


former  appeal  being  shown  In  220  S.  W,  161. 
That  opinion  contains  a  full  statement  of  the 
Issues  Involved,  and  a  rei>etitiott  of  the  same 
In  this  c^dnion  will  be  unnecessary.  After  the 
reTeraal  of  the  Judgment  rmdered  on  the  first 
trial,  the  case  was  tried  again  upon  the  single 
issue  whether  or  not  E.  B.  Whlte^  the  owner 
of  the  lease  in  controversy,  did,  on  February 
11.  1910.  tendwthe  required  rental  of  f60, 
whidi  was,  by  the  terms  of  the  lease,  made 
necessary  to  continue  the  same  in  force.  As 
shown  In  the  former  opinion,  the  Beckham 
National  Bank  was  made  the  agent  of  the 
lessw  to  receive  the  rental.  Upon  the  last 
trial  the  Jury  made  answers  to  special  issues 
submitted  to  them,  which  issues  and  answers 
are  as  follows: 

'.'No.  1.  Did  the  defendant,  B.  B.  White,  or 
his  wife,  Mrs.  B.  B.  White,  for  him,  tender  to 
Beckham  National  Bank  the  lease  rental  of  (60 
on  Februarr  11,  1019?  Answer:  No. 

"No.  2.  Was  Mrs.  White,  acting  for  the  de- 
fendant, B.  B.  White,  ready,  willing,  and  able 
to  pay  the  rentals  to  the  Beckham  National 
Bank  for  plaintiff  on  February  11,  1019,  within 
banking  hoars?  Answer:  No. 

"No.  3.  Did  Mrs.  White,  acting  for  the  de- 
fendant, B.  B.  White,  offer  to  pay  said  rentals 
to  the  Beckham  National  Bank  on  February 
U,  1910,  within  banking  hours?   Answer:  No. 

"No.  4.  Was  the  failure  of  Mrs.  White  to 
make  such  payment  of  February  11,  1919,  due 
to  the  atatement  made  to  the  cashier  by  plaintiff 
Dennis  on  the  same  day  to  the  effect  that  be 
considered  the  lease  already  forfeited  for  non- 
payment of  such  rental  and  instructed  the  bank 
not  to  accept  any  rental?   Answer:  No. 

"No.  5.  If  the  defendant,  B.  B.  White,  or 
his  wife,  hod  tendered  the  rental  to  the  Beck- 
ham National  Bank  on  February  11, 1919,  would 
the  bank  have  accepted  the  same?  Answw: 
Tes. 

"No.  6.  If  W.  A.  Dennis  stated  to  any  official 
of  the  bank  iSiat  said  lease  was  forfeited'  and 
he  would  not  receive  any  payment  of  rental 
tfaereoa,  was  such  statement  communicated  to 
Mrs.  White  or  B.  B.  White  on  February  11. 
1919?   Answer:  No. 

"No.  7.  Did  the  plaintiff  W.  A.  Dennis,  on  the 
11th  day  of  February,  1919,  instruct  any  offi- 
cial of  the  Beckham  National  Bank  not  to  ac- 
cept the  rental  of  $60  in  question  if  the  same 
was  tendered  to  said  bank?  Answer:  No." 

Upon  those  findings  by  the  Jury  the  trial 
court  rendered  a  Judgment  in  favor  of  the 
plaintiffs,  W.  A.  Dennla  and  wife,  for  tlie 
recovery  of  the  land  covered  by  the  lease  and 
for  a  cancellation  of  that  lease.  From  that 
Judgmfmt  the  defendant,  Whltei,  has  appealed. 

Appellant  Insists  that  the  proof  showed 
without  controversy  that  on  February  11, 
1910,  Mrs.  Lula  White,  wife  of  B.  B.  White, 
offered  to  pay  the  rental  dne  on  that  date^ 
but  that  she  was  told  by  Mr.  Deats,  cashier  of 
the  bank,  that  she  could  not  do  so,  by  reason 
of  the  fact  that  plaintiff  Dennis,  the  owner 
of  the  land,  had  already  Informed  him  (Deat^ 
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tbAt  the  leaw  had  been  fbrftf ted ;  that  on  the 
•ame  date,  end  prior  to  said  converaatloii  be- 
tween Mn.  White  end  Mr.  Dents*  plaintiff 
Dennis  Instructed  Deats  that  the  lease  was 
forfeited,  and  tiiat  he  should  not  recelre  the 
rental  In  the  event  It  was  tendned,  and  that 
Buch  acttom  on  the  part  of  Dennis  constituted 
T^udlatlon  of  the  contract  by  tabu,  and  made 
the  tender  of  the  ratal  thereaftor  unneces- 
sary to  a  conUnnattan  of  the  leaa& 

We  deem  It  unnecessary  to  review  the  testi- 
mony In  detail  offered  upon  the  Issue  of  ten- 
der. We  have  examined  It  and  carefully  con- 
sidered it  and  have  been  unable  to  concur 
with  appellant  In  the  contention  just  stated. 
Mrs.  White,  Mr.  Deats,  and  W.  A.  Dennis  all 
testified  up<Ha  the  trial;  and  while  certain 
portions  of  the  testimony  tended  to  support 
the  cMitentlon  made  by  appellant,  other  por- 
tions of  sudi  testimony  were  sufficient  to  sup- 
port the  vordict  of  the  Jury,  and  as  It  was 
the  province  of  the  Jury  to  pass  upon  the 
credibility  of  the  witnesses  and  the  weight 
of  the  evldmce^  we  have  reached  the  conclu- 
sion that  the  assignment  of  mot  now  ondw 
discussion  must  be  overmled. 

iLUOther  contention  made  by  aK>eUant  Is  to 
the  effect  that  under  the  terms  of  the  lease 
the  rental  in  controversy  for  the  year  be- 
ginning F^niary  1,  1919,  and  ending  Febru- 
ary 1,  1920,  did  not  become  due  until  the  end 
of  that  year,  since  no  specific  due  date  for 
such  roital  was  fixed  by  the  terms  of  the 
leaa&  In  support  of  his  contention,  appel- 
lant has  cited,  among  o&ers,  the  following 
anthorldes:  Bbodes  v.  Mound  City  Gas  Co., 
80  Kan.  762,  104  Pac.  8S1;  Woodland  OU  Co. 
V.  Crawford,  66  Ohio  St  161, 44  N.  B.  1093,  34 
L.  B.  A.  62;  Gillespie  v.  Fulton  Oil  &  Gas  Co.. 
286  la  188,  86  N.  E.  219 ;  Warren  OU  ft  Gas 
Co.  V.  Gilliam,  182  Ey.  807,  207  S.  W.  698; 
Thornton's  X«w  of  Oil  and  Gas,  p.  408. 

This  proposition  Is  stated  In  appdlanf  s 
brief: 

"The  lease  involved  In  this  suit  imposed  an 

ftbsolnte  nncon^tioiial  liability  upon  appellant 
to  either  drill  a  well  or  pay  rentals.  He  did 
not  drill  a  well,  and  therefore  he  was  bound  to 
pay  rentals.** 

In  connection  with  that  proposition,  appet- : 
lant  quotes  the  following  from  Thornton  on 
Law  of  OH  and  Gas,  p.  402,  which  he  says  la 
In  accord  with  all  the  anthoxltles  npon  that 


questiMi,  indndlng  those  noted  above  and 
many  oQun  dted  In  his  brief: 

**Bot  where  the  lessee  must  pay  the  ren^ 
where  a  legal  obligation  rests  npon  him  to  pay 
which  can  be  enforced  and  the  amonnt  collect- 
ed—then payment  in  advance  cannot  be  com- 
pdled,  io  the  absenee  «f  a  dense  la  the  lease 
to  that  effect.'* 

The  lease  in  controversy  contains,  among 
other  things,  the  following  provisions: 

"It  is  agreed  that  this  lease  shall  remain  in 
force  for  the  term  of  five  years  from  this  date, 
and  as  long  thereafter  as  oil  or  gas  or  either 
of  them  is  produced  therefnun  by  the  party  id 
the  second  part. 

**In  consideration  of  the  promises  said  party 
of  the  secmid  part  convenants  and  agrees: 
*  *  *  The  party  of  the  second  part  agrees 
to  commence  operations  tor  drilling  a  well  on 
said  premises  within  one  year  from  the  date 
hereof,  or  pay  rental  at  the  rate  of  60  cents 
per  acre  per  year,  while  such  commencement  of 
operating  for  drilliog  a  well  Is  delayed.   *.  *  • 

"It  is  further  agreed  that  if  suit  be  institut- 
ed affecting  said  premises  or  adverse  to  the 
interest  of  the  second  party  hereunder,  that 
therenpen  the  time  for  either  the  oommence- 
mffiat  or  completion  of  a  weQ,  or  for  the  psy- 
ment  of  rental  hereunder,  shall  be  extended 
from  date  of  filing  of  such  suit  until  final  termi- 
nation thereof,  and  that  rentals  aecraing  dar- 
ing said  litigation  shall  not  be  chargeable 
against  said  second  party.  Failure  of  second 
party  to  pay  rental  within  ten  days  after  same 
becomes  due  (subject  to  exceptions  herein  stat- 
ed) shall  render  this  lease  void;  provided,  sec- 
ond party  shall  pay  all  rentals,  if  any,  then  ac- 
craed.  Second  party  sbsS  pay  all  damages 
ceased     it  to  growing  crops  on  said  land." 

We  adhere  to  the  conclusion  expressed  in 
our  oplnlMi  on  the  former  appeal  that  accord- 
ing to  the  terms  of  the  lease  the  rentals  for 
each  year  were  payable  In  advance,  and  the 
due  date  was  F^mary  ist  of  each  year,  but 
the  lessee  was  allowed  ten  days  of  grace  ad- 
ditional in  which  to  make  the  payment. 
Whltherspoon  v.  Staley,  166  8.  W.  667.  That 
was  the  construction  placed  upon  the  Instru- 
ment by  the  parties,  as  shown  by  the  uncon- 
troverted  proof;  and  that  fact,  of  Itself,  Is  en- 
titled to  weight   6  R.  C.  L.  p.  862, 1 241. 

For  the  reasons  noted,  all  assignments  of 
error  are  ovwruled,  and  the  jadcnKUt  Is  af- 
firmed. 
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CITY  NAT.  BANK  OF  CORPUS  CHRI&Tl  v. 
CITY  OF  CORPUS  CHRISTI  at  aL 
(No.  6624.) 

(Conrt  of  GItII  Appeals  of.  Texas.  Ban  An- 
tonio. Jane  22,  1921.  Rehearing  Denied 
Ja&e  2&.  1021.) 

1.  EtopotttarfM  «=s8— GKy  of  C«rpn  CkrisM 
«oald  rojMt  all  kldt  •fferai  for  doiMoltary  or 

treasoror. 

The  citj  council  of  Corpus  Ohriati,  onder 
Special  Charter,  art.  10,  §  7.  in  Sp.  Laws  1009, 
c.  33,  in  the  exerciae  of  reaaoDable  aod  Bound 
diacretion,  is  dothed  with  the  power  and  au- 
thority to  reject  any  aod  all  bids  offered  under 
an  advertisement  for  the  aae  of  the  public  funds 
of  the  city,  and  It  has  the  tnhereot  power  to 
reject  all  bids  if  non*  is  offered  that  sives  a  fair 
renmneratlon  for  the  nse  ot  ths  moner,  or  If 
the  Uda  are  the  result  of  fnradnloit  coioblnii- 
tion;  bat  each  discretion  -must  not  be  arbl- 
trarilj,  eorraptly,  or  anreasooablr  exercised. 

2.  Depositaries  ^==>6  —  Counell  held  1o  have 
aeted  within  hoonds  of  dtsoretlon  whea  It  re- 
jected bids  for  treasarer. 

Council  of  the  city  of  Corpus  Christi  Md 
to  hare  acted  within  the  bounds  of  a  sound 
discretion  when  it  rejected  bids  made  by  two 
banks  seekiuf  the  position  of  city  treasurer. 

3.  Contracts  «=9l  19— Combinations  araong  bid- 
den render  oontraots  void. 

Arrangements  and  combination  a  among 
prospective  bidders  for  municipal  contracts  to 
prevent  competition  among  themselves,  and  to 
bring  about  an  award  at  a  figure  which  is  not 
the  reaalt  of  an  faonest  ccoqtetition,  are  oon- 
trarr  to  public  policr  aod  void. 

Appeal  frffln  District  Coort^  MtaecM  ODmi- 
ty;  W,  B.  Hopkins,  Judge. 

Action  by  the  City  National  Bank  of  Cor- 
pus Christi  against  the  CSty  of  Corpus  Cbrla- 
a  and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

E.  B.  Ward  and  J.  C.  Scott,  botb  of  Corpus 
Cliristi,  for  appellant 

Jas.  U.  Taylor  and  Kleberg,  Stayton  & 
North,  all  of  Corpus  Christi.  for  appellees. 

FLT,  Gl  J.  This  is  an  aiq)eal  trtm  an 
interlocutory  order  diseolTtng  a  restraining 
order  issoed  at  the  Instance  of  appellant 
against  the  dty  of  Corpus  Christi,  its  mayor, 
P.  O.  Lovlnskiold,  Its  commmlssioners,  Wil- 
liam Shely,  W.  H.  Griffin,  H-  N.  Carter,  and 
D.  A.  Segrist,  its  secretary,  John  T.  Bartlett, 
and  Corpus  Christi  National  Bank,  which 
commanded  said  appellees,  the  dty  and  its 
officers,  to  accept  the  bid  of  appellant  for  the 
position  of  dty  treasurer  and  appoint  appel- 
lant to  that,  position  for  two  years  and  deliv- 
er to  it  the  funds  of  tiie  d^,  upon  its  quali- 
ficattoD  as  required  by  law;  that  said  dty 


and  officers  be  enjoined  from  further  adver- 
tising for  and  receiving  bids  for  treasurer, 
and  from  purchasing  breakwater  construc- 
tion bonds  with  the  sinking  fund  or  any  oth- 
er fund.  The  temporary  restraining  order 
was  made  on  May  10,  1921,  and  continued 
untU  May  17.  1921,  when  It  was  considered 
on  its  merits  and  dissolved. 

It  was  all^^  In  the  petiti(m  tli8t»  as  re- 
quired by  the  charter,  the  commissioner  of 
receipts,  dlsbuis^ents,  and  aocoonts  had. 
In  the  month  of  April.  1921.  duly  advertised 
for  bids  Cor  the  office  of  dty  tceaanrer,  re- 
quiring such  blda  to  be  made  before  6  o'clock 
p.  m.  on  April  28.  1921,  and  appellant  duly 
and  legadly  filed  its  bid,  agreelDg  to  pay  to 
the  dty  on  Its  funds  Interest  at  the  rate  of 
5%  per  cent  per  annum  on  dally  balances 
snd  tendered  a  good  and  suffldent  bond  in 
the  1010  of  $500,000,  and  was  ready,  able, 
and  willing  to  comidy  with  all  the  conditions 
of  the  hid.  It  was  further  alleged  that  there 
was  but  one  other  bid,  which  was  made  by 
the  Corpus  Christi  National  Bank,  and  was 
for  5  per  ceot  per  annum  on  the  dafly  bal- 
ances; that  after  such  blda  were  received 
the  mayor'  and  commissionerB  refused  to 
pass  upon  the  bids  and  select  a  treasurer, 
and  have  advertised  for  other  bids.  In  which 
are  numerous  contUtions,  among  the  nomber 
being  that  no  rate  of  Interest  less  than  6 
per  cent,  per  annum  on  dally  balances  will 
be  considered  nor  a  higher  rate  of  Interest 
than  6  per  cent  per  annum  will  be  paid  on 
loans  made  to  the  dty.  It  was  also  alleged 
that  $350,000  of  the  funds  of  the  dty  were 
in  the  possession  of  the  Corpus  Christi  Na- 
tional Bank,  the  former  treasurer  of  the  dty, 
and  that  some  of  the  appellees  are  about 
to  purchase  "seawall  and  breakwater  con- 
struction bonds"  issued  by  ttm  dty  in  the 
sum  of  $100,000,  and  appellant  asked  that 
they  be  restrained  from  so  using  the  funds. 
Ths  dty  answered  that  the  first  advertise- 
ment for  blda  was  Illegal  and  not  In  com- 
pliance with  the  dty  charter;  that  neither 
of  the  bids  was  filed  within  the  legal  time, 
and  that  bide  were  properly  rejected  be- 
cause there  ^aa  a  conspiracy  between  the 
two  banks;  tiiat  anidlant  had  by  an  agree- 
ment prermted  the  Corpus  COirlstl  Nation- 
al Bank  from  bidding  as  high  as  It  would 
have  done,  and  thus  deprived  the  city  of  a 
higher  rate  of  interest  on  Its  dally  balances. 

This  is  really  a  suit  for  the  position  of 
depository  or  treasurer  of  the  dty  of  Corpus 
Christi,  prosecuted  by  appellant,  a  local  bank, 
on  the  sole  ground  that  the  mayor  and  com- 
missioners of  that  dty  having  advertised 
for  bids,  as  provided  in  Its  charter,  for  the 
position  of  depository  or  treasurer,  and  ap- 
pellant having  bid  5^  per  cent  per  annum 
on  daily .  balances  and  the  competing  bank 
having  subscribed  only  5  per  cent.,  appel- 
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lant  was  legally  entlUed  to  the  award,  and 
Oat  the  mnnidpal  autboritleB  had  no  au- 
thority to  reject  the  bids  and  advertise  for 
othere.  as  they  proposed  to  do.  In  other 
words,  It  Is  oontoided  that  under  the  charter 
the  mayor  and  commisslimers  were  compel- 
led to  award  the  position  of  depository  to  the 
blgliest  and  best  bidder,  and  that  th^  could 
exercise  no  discretion  In  the  matter. 

Id  section  7,  art  10,  of  the  Q>ecial  charter 
at  ttie  city  ot  Corpus  Obrlstl,  fonnd  In  Spe- 
cial Laws  of  190B,  chapter  33,  and  which 
section  was-  folly  constnud,  as  to  the  pow* 
ers  of  the  dty  council  In  accepting  bids,  by 
this  oonrt  In  Olt^  of  Corpus  Oirlstl  v.  Miz^ 
ear,  214  S.  W.  628.  It  Is  provided  that— 

"The  office  of  city  treaHUrer  shall  be  let  by 
contract  to  the  highest  and  best  bidder,  in  the 
discretion  of  the  dty  coundl,  and  In  determfn- 
iDS  the  highest  and  best  bidder,  the  highest  rate 
of  interest  to  be  paid  npon  dafly  balances  and 
the  valne  of  bond  tendered  shall  be  the  ertterion 
that  Shan  dedde." 

It  Is  also  provided  that  at  the  next  regu- 
lar meeting  of  the  coundl  after  said  bids 
ore  opened  die  dty  council  shall'  pnoceed  to 
pass  opMi  said  bids  and  dect  a  treasurer, 
who  Shan  bold  his  oS&ce  for  a  polod  of  two 
yean  and  untU  bis  sncoessor  Is  elected  and 
qualified.  This  court,  In  the  Mirenr  Gaa^ 
hdd  that  no  oflOce  could  be  created  in  the 
manner  contemplated  In  the  duut«',  but  that 
a  depository  would  merely  be  diosen  for  the 
moneys  of  the  dty.  In  that  <«^nlon  It  was 
also  held  that  the  charter  gives  no  discre- 
tion to  the  dty  coundl  in  the  sdectlon  of  a 
depository  except  In  ascertaining  the  high- 
est and  best  bid,  and  that— 

"When  the  highest  rate  of  interest  on  daily 
balances  and  the  value  of  the  bond  is  aaoertain- 
ed,  the  end  of  all  discretion  ia  reached,  and  the 
law  then  commands  the  city  council  to  let  the 
contract  to  the  bidder  of  the  highest  rate  erf 
Interest  and  who  has  the  most  valuable  bond." 

It  was  hdd  ttiat  the  award  to  the  lowest 
bidder  with  the  least  valuable  bond  was  not 
within  the  dtsCTettm  of  the  dty  coundl. 

It  was  not  held  In  the  Minjur  Case,  how- 
ever, that  the  city  coundl  had  no  discretion 
in  the  matter  of  rejecting  any  and  all  bids 
made  for  the  deposit  of  the  dty  money,  nor 
has  any  decision  tending  to  uphold  any  snch 
doctrine  been  presented  to  this  court  It 
cannot  be  contemplated  for  a  moment  that 
the  Legislature  intended  to  confine  the  dis- 
cretion of  the  dty  coundl  In  the  selection 
of  a  depository  to  one  of  the  bidders,  regard- 
less of  the  size  of  the  bid,  and  that  it  could 
not  consider  Its  Inadequacy  to  properly  re- 
munerate the  dty  for  the  use  of  Its  money, 
nor  proof  of  any  fraud  exerdsed  by  the 
bidders  to  obtain  the  use  of  public  money 
without  paying  a  just  value.  It  Is  well 
known  that  In  small  towns  or  communities 


there  are  only  a  limited  few  who  are  in  a 
position  to  bid  for  the  use  of  large  sums  of 
public  money  srubject  to  a  dally  d)e<^lng  out 
of  the  same,  and  If  the  highest  and  best  bid, 
however  trivial  and  insigniflcant  it  might  be, 
must  be  accepted  by  the  dty  council,  the 
taxpayers  would  be  placed  at  the  absolute 
mercy  of  any  set  of  men  who  might  conspire 
to  bid  for  public  mon^  and  then  divide  the 
spoils  and  phinder.  Even  ttunigb  tbere 
should  be  no  combination  to  defmnd  0ie 
public,  It  cannot  be  conceived  that  the  Leg- 
islature intended  to  withhold  tbs  ezordse 
of  discretion  tnm  Qie  dty  comicll  In  re* 
gard  to  determining  whether  any  bid  for 
tbe  use  of  public  numey  was  snffident  to  war- 
rant a  granting  of  ita  use  to  tbe  bidder.  Tba 
charter  undoubtedly  clothes  the  dty  coundl 
with  dlacredim  In  detennining  tbe  blgbest 
and' beet  Ud  and  at  the  same  time  gives  di> 
xectlonB  as  to  how  that  discretion  should  be 
exercised,  but  It  Is  not  intimated  that  the 
dty  coundl  cannot  exercise  a  sound  discre- 
tion in  preventing  predatory  attacks  upon 
tbe  public  money  through  bids  wMdi  fall  to 
give  costomary  and  just  compenaati<Hi  foi<  the 
use  of  such  money.  To  license  such  use  of 
public  funds  would  be  a  flagrant  attack  up- 
on the  rights  of  taxpayers  and  utterly  de- 
structive of  public  policy.  Under  the  theory 
contended  for  by  appellant  no  Md,  however 
contemptible  and  Insignificant,  could  be  re- 
jected by  the  dty  council,  but  when  once 
bids  are  received  in  answer  to  an  advertise- 
ment issued  by  a  commissioner  of  the  coun- 
cil the  inexorable  decree  of  fate  has  gone 
forth  and  no  power  can  release  the  public 
from  tbe  injustice  that  is  Inflicted  upon 
them,  writhe  as  they  may  nnder  the  injury 
and  wrong.  Such  a  theory  staggers  reason, 
and  would  imply  that  the  lawmaking  power 
had  legislated  to  place  the  people  of  Corpus 
Ghristt  at  the  mercy  of  those  controlling  tbe 
money  of  the  community.  We  will  not  In- 
dulge In  any  such  presumption. 

Tbe  section  of  tbe  diarter  nnder  ccmsider- 
atltm  gives  discretion  to  the  coundl  in  pass- 
ing upon  the  highest  and  best  bid,  and  ftuv 
nished  the  crlteii<m  on  which  the  council 
shall  act  That  criterion  Is  that  the  bid  shall 
be  awarded  to  tbe  bidder  offering  the  high- 
est rate,  but  it  is  left  opea  to  the  council  to 
say  what  is  tbe  best  value  In  tbe  b<mds  of- 
fered. There  is  no  provision  in  tbe  charter 
commanding  that  when  one  or  more  bids  are 
made,  the  highest  however  low  and  insig- 
nificant it  mi^t  be,  shall  be  acc^ted.  Un- 
der that  construction.  If-  one  hundredth  of  1 
per  cent  per  annum  was  the  highest  tAA 
offered,  tJie  public  money  would  be  used  for 
that  fardcal  sum,  when  it  was  worUi  mudi 
more  in  commercial  drdes.  The  provision 
of  the  charter  was  undoubtedly  enacted  In 
the  interest  of  the  people  of  tbe  mmiidpality, 
and  not,  as  contended  In  argum^t  by  appd- 
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lant,  In  the  interest  of  banks  or  indlTlduals 
who  might  be  blddera  for  the  use  of  the  pub- 
lic funds.  If  the  highest  bid,  however,  con- 
temptible and  inslgniflcant  It  might  be,  must, 
under  the  Inexorable  demand!  of  the  law, 
be  accepted,  the  bidder  would  receive  that, 
protection  so  often  heretofore  glvai  to  clash- 
es and  certain  Interests  In  oar  goremment; 
but,  SB  In  every  Instance  of  such  protection 
to  the  Individual,  class,  or  corporation,  the 
masses  would  be  paying  tor  the  protection. 

[1  ]  We  hold  that  the  dty  council  of  Corpus 
Christi,  in  the  ezerdse  of  reason  and  a 
sound  discretion,  were  clothed  with  the  power 
and  authority  to  reject  any  and  all  bids  of- 


Changli^  the  words  "lowest  bidder" .  to 
"highest  bidder,"  the  language  fits  this  case 
exactly.  The  text  is  fully  supported  by  the 
Court  of  Appeals  of  New  Tork  in  the  case 
of  Walsh  V.  Mayor,  etc.,  of  New  Tork  City, 
113  N.  Y.  142,  20  N.  B,  825.  The  court  In 
that  case  was  considering  a  contention  that, 
a  hid  being  the  lowest,  under  the  statute, 
the  municipality  was  without  discretion  to 
reject  It,  and  it  was  said: 

"It  ia  tme  that  the  language  of  that  act  la 
quite  peremptory,  and  provides  that  all  con- 
tracts 'BbaU  be  awarded  to  the  loweat  bidder  for 
the  same,  with  adegnate  security,  and  every 
aach  contract  shall  be  deemed  confirmed  in  and 


fered,  under  the  advertisement  for  the  use  ^  «nch  lowest  bidder,  at  the  time  of  the  open- 


of  the  public  funds  of  the  city  of  Corpus 
Obrlsti.  As  In  the  case  of  Judicial  discre' 
tion,  it  could  not  be  arbitrarily  or  unreason- 
ably exercised,  but  with  the  view  of  con- 
serving fhb  pubUc  interests  and  upholding 
the  principles  of  public  policy.  While  held 
to  the  strict  letter  of  the  law  In  not  award- 
Ing  a  bid  except  to  the  highest  and  best  bid- 
der, the  cdty  council  has  the  inherent  power 
to  reject  all  bids,  if  none  is  offered  that 
glTes  a  ftilr  remuneration  for  the  use  of  the 
money,  or  if  the  bids  are  the  result  of  fraud- 
ulent combinations;  but  such  discretion  in 
the  rejection  of  bids  must  not  be  arbitrarily, 
corruptly,  or  unreu<mab]y  exerdsed.  It 
would  be  Just  as  Twrebenstble  and  lnde> 
feosUble  to  refect  fair  bids  wbiA  offer  a  Just 
remnnention  tat  the  use  of  the  public  funds 
aa  to  award  the  oonttaet  to  Uie  loweat  bid- 
der, or  to  award  it  to  a  Ugbest  bid  that  was 
so  low  as  to  be  a  fraud  upon  tlio  pnbUc. 

DlBcnsains  the  iwopoaltioii  as  to  the  right 
of  the  dty  coimdl  to  x«Ject  any  and  all  bids 
wlien,  within  ttie  exercise  of  a  sound  discre- 
tion, It  deems  that  pubUe  policy  and  the 
public  Interest  require  sndi  rejection,  Judge 
Dillon  thus  states  the  rule  in  Municipal  Cor- 
IKuratlons,  i  SU: 

"In  the  absence  of  any  statutory  restriction 
upon  the  power  to  contract,  the  selection  of  a 
coQtractiog  party  rests  within  the  discretion 
of  the  manicipality,  and  If  the  charter  does  not 
expressly  require  that  contracts  shall  be  let  to 
the  lowest  bidder,  the  action  of  the  manlc^ality 
acting  through  its  officers  in  accepting  a  bid, 
whether  it  be  the  lowest  or  not,  rests  within 
the  discretion  of  the  designated  officials,  and 
tlieir  determinatioai  wHI  not  be  interfered  with 
BO  long  as  they  act  in  good  faith.  If,  however, 
the  statute  requires  that  the  contract  shall  be 
awarded  to  the  loweat  bidder,  no  contract  can 
be  let  to  any  person  other  than  to  tlw  lowest 
bidder.  But,  even  under  such  a  statntory  pro- 
▼iaion,  the  mnnidpality  is  not  compelled  to  make 
a  contract  with  the  loweat  bidder;  while  no 
contract  can  be  let  to  any  other  person,  the 
body  or  officers  awarding  the  contract,  acting 
In  good  faith,  may  refuse  to  award  it  to  the  low- 
est bidder  if  they  deem  it  for  the  best  Interests 
of  the  dty  to  do  so,  and  they  may  reject  all 
flie  bids  and  readvertlBe.'' 


ing  of  the  bids,  estimates  or  proposals  there- 
for, and  audi  contrad  shall  be  fortiiwlth  duly 
executed  •  •  •  with  soch  lowest  bidder.*" 

The  language  of  that  statute  is  stronger 
and  more  far-reaching  tlmn  the  charter  pro- 
vision we  are  considering,  and  yet  it  was  held 
by  the  New  Xork  court: 

''Under  audi  law  It  Is  quite  dear  that  no  con- 
tract could  be  let  to  any  person  other  than  to 
the  lowest  bidder  with  adequate  security.  The 
obvious  purpose  was  to  secure  to  the  city  the 
advantages  of  having  its  work  done  by  the  low- 
est bidder  therefor  after  proper  advertisement. 
I  do  not  think  it  meaot  to  compel  the  making 
of  a  contract  even  with  auch  loweat  bidder,  if 
it  were  plain  that  the  bids  were  all  largely  in 
excess  of  the  real  cost  of  the  work.  If  by  com-^ 
binatien  or  other  eaase  aU  of  the  bids  were 
greatly  in  ezeess  of  such  cost,  and  It  so  appear- 
ed to  tbe  coouniadoners,  and  that  the  true  in- 
terests  of  the  dtj  demanded  that  non.e  of  such 
bids  diould  be  accepted,  we  think  that  audi 
commissioners,  acting  in  good  faith,  would  have 
the  right  to  reject  them  all,  and  advertise  over 
again.  The  existence  of  such  a  power  might 
frequently  be  neceasary  to  protect  the  city 
against  fraudulent  combinations,  evidenced,  per- 
haps, by  informal  bids  for  low  prices,  and  If 
sudi  power  jlid  not  exist,  ending  in  the  award  of 
a  contract  to  the  lowest  bidder  whoso  bid  was 
formal,  but  at  a  price  enormously  in  excess  of 
the  real  cost  of  the  work.  It  was  never  in- 
tended, as  we  think,  to  render  it  absolutely 
neceaaary  In  such  a  case  that  an  award  of  the 
contract  should  be  made  to  such  a  bidder.  It 
WHS  meant  that  no  contract  ahould  be  awarded 
to  any  but  the  lowest  bidder,  and  whether  to 
liim  or  not  would  be  a  question  for  the  body 
awardii«  the  contract,  actlag  in  good  faitii,  and 
for  what  they  deemed  the  tme  interests  <rf  the 
dty. 

"If  otherwise.  If  there  were  but  (»e  bid,  and 
that  vastly  In  advance  of  a  fair  price  and  de- 
cent profit,  nevertheless,  the  dty  would  be 
bound  to  have  such  a  contract  saddled  upon  it. 
It  would  require  the  plainest  commands  from 
the  Legislatore  before  we  should  be  able  to 
bring  ourselves  to  tfaiuK  for  a  moment  that  any 
such  result  was  intended.  We  do  not  think  that 
the  act  dted  contains  each  language,  or  that  it 
was  ever  intended  to  accomplish  any  auch  end." 

There  can  be  no  doubt  as  to  the  lo^c  and 
force  of  diat  decision. 
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WIU  Qie  pilndples  enmiclated  tn  view,  we 
enter  Into  a  constdenitlon  of  the  facta:  On 
April  14t  1S2U  a  notloe  was  issued  and  prop- 
erly published  asking  tac  ttfds  for  the  office 
of  treasnrer  of  the  dty  of  Co^ms  Christl, 
and  Btipulatl&K  that  the  bids  must  spedfy  the 
Tate  of  Interest  that  will  be  paid  on  dally 
balances  of  dty  funds,  and  what  rate  of  in- 
terest would  be  charged  on  daily  loans.  It 
was  also  stated  that  $75,000  would  be  bor- 
rowed for  curroit  expenses,  $7,000  for  street 
fund  and  $U),000  for  waterworks  fond.  In 
response  to  that  adrertl8«nait  the  Corpus 
C^rlstl  National  Bank  bid  6  per  cent  per 
annum  on  dally  balances,  and  agreed  to  fur- 
nish the  sums  named  In  the  advertlaement 
at  6  per  cent,  per  annum  on  daily  loans,  and 
tendered  a  bond  In  the  sum  of  $1,000,000. 
The  City  National  Bank,  appellant,  bid  6^ 
per  cmt.  Interest  per  annum  on  daily  bal- 
ances and  to  "charge  the  city  6  per  cent  per 
annum  on  dally  loans  to  pay  Touchers  Iss&ed 
daily  as  funds  are  needed  until  taxes  are 
collected."  At  the  same  time  it  tendered  a 
bond  in  the  sum  of  $500,000  to  faithfully 
perform  Its  duties. 

The  evidence  indicates  that  the  bids 
were  not  at  once  considered  by  the  council, 
but  it  was  decided  that  both  bids  would  be 
referred  to  the  city  attorney  for  an  opinion. 
On  May  6  both  bids  were  rejected,  after  re- 
ceiving the  opinion  of  the  city  attorney.  At 
the  time  the  bids  were  made  the  city  was 
receiving  from  Its  depositary  6.6  per  cent 
interest  on  dally  balances,  and  will  receive 
that  rate  of  interest  on  Its  daily  balances 
until  December,  1921,  when  the  contract  with 
its  depositary  expires.  The  bids  were  reject- 
ed because  the  council  deemed  the  rate  of  in- 
terest offered  by  the  highest  bidder  to  be  too 
low,  and  because  it  wss  rumored  that  the  two 
banks  had  agreed  to  otter  a  low  rate  of  In- 
terest  and  then  divide  the  rnmey  between 
them.  It  was  shown  that  money  was  worth 
at  the  time  the  bids  were  offered  a  great 
deal  more  than  it  was  two  years  ago  when 
It  was  loaned  by  the  dty  at  5.0  per  cent 
per  annum.  The  evidence  was  suffldent  to 
show  that  money  on  call  was  bringing  more 
than  the  highest  bid  made  for  the  d^  m<m^. 
It  was  shown  by  the  testimony  of  an>^lant 
that  it  had  recently  offered  6.10  per  cent 
Interest  per  annum  for  money  belonging  to 
the  state.  The  evidence  shows  that  the  of- 
ficers of  the  two  Uddlng  banks  had  a  tadt 
understanding  that  one  was  to  bid  4%  per 
cent  Interest  and  the  other  also  bid  and 
then  divide  the  funds.  Acting  under  that 
agreement  the  Corpus  Christi  Bank  made  a 
bid  of  0  per  cent,  but  appellant  contrary  to 
the  understanding,  did  not  bid  4%  per  cent 
but  bid  6%  per  cent.  There  was  evidence 
tending  to  show  collusion.  The  Corpus  Chris- 
tl National  Bank  would  have  made  a  differ- 
ent bid  from  what  it  did  bad  the  understand- 


ing witli  appsilant  not  exlated.  The  ratea 
that  eadi  ma  to  bid  was  discussed  by  ttw 
parties. 

[3]  The  evldenee  tends  tft  show  tiint  Oie- 
tUty  conndl  acted  within  the  bounds  ct  a 
sound  discretion  when  they  rejected  the  bids 
made  by  the  two  banks.  There  was  a  tadt 
agreemoit  between  tibe  parties  to  obtain  the 
use  of  the  public  funds  for  a  less  sum  than 
would  have  beoi  bid  If  Bncb  agreement  had 
not  beM  made. 

it]  It  is  the  setUed  mle  of  the  law  that 
arrangranents  and  combinations  taaoag  pro- 
spective bidders  tor  munldpal  contracts  to 
prevoit  cinnpetition  among  ttiemBeivcs,  and 
to  bring  about  an  award  at  a  figure  whidi  is 
not  the  result  of  an  honest  competition,  are 
contrary  to  public  policy  and  void.  Sndi 
contracts  being  illegal  and  void,  no  Inquiry  is 
necessary  as  to  the  particular  effect  of  the 
contract  Dillon,  Mun.  Corp.  p.  1165,  |  781; 
People  V.  Stephens,  71  N.  T.  527:  McMuIlen 
V.  Hoffman,  174  U.  S.  6S0,  19  Sup.  Ct  839, 
43  L.  Bd.  1117;  James  v.  B^ilcrod,  6  Tex. 
512,  66  Am.  Dec  748.  As  said  In  the  Texas 
case  last  dted: 

"Any  agreement  or  combination,  therefore, 
the  object  and  effect  of  whidi,  Is  to  chdl  the 
sale  and  stifle  competitlos,  Is  Illegal;  and  no 
party  to  the  Mreement  or  ctHoUnatlon,  can 
derive  ben^t  from  tiie  sale.** 

It  would  not  matter  In  this  case  that  while 
combining  to  d}taln  the  money  of  the  dty  at 
less  than  a^  proper  Interest  one  of  the  par- 
ties may  have,  to  use  an  expressive  colloqui- 
alism, "double-crossed"  a  partner  in  the  mat- 
ter. The  tainted  illegal  contract  had  viti- 
ated the  proceeding,  and  the  dty  cotmdl  was ' 
Justified  in  rejecting  the  bids  and  advertis- 
ing for  others.  The  council  was  authorized 
and  justified,  under  the  drcumatances,  in 
fixing  the  minimum  bid  that  would  be  enter- 
tained. Tliat  wlU  pr<H)ably  have  a  most  sal- 
utary effect  In  decreasing  the  chances  of 
fraud  and  combination  for  obtaining  gain  at 
the  expense  of  the  taxpayers  of  Gorpas 
Ohrlstl. 

If  aivcUut  bad  attenqtted  to  show  any 
injury  Inflicted  on  It  by  a  rejection  of  Its 
bid,  It  must  have  been  a  possiUe  indefinite 
future  Injury,  as  it  conld  not  imder  any  dr- 
cumstances  have  become  the  treasurer  or 
depository  until  the  end  of  the  term  of  the 
present  depository  in  December,  1921,  Ap- 
pellant does  not  dalm  to  be  a  taxpayer  of 
tiM  dty,  county,  or  state,  or  that  any  injury 
would  result  to  it  from  a  rejection  of  the 
bid.  It  has  failed  to  show  that  any  rl^t  be- 
longing to  it  has  been  invaded  by  the  acts  of 
the  dty  council,  which  it  must  be  presumed 
were  done  along  the  lines  of  a  duty  owed  to 
the  people  of  the  dty  of  Corpus  Christl. 
The  council  may  have  been  actuated  by  po- 
litical or  other  improper  motives  In  reject- 
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Ids  the  bids  for  ttie  money  of  the  dty,  bnt. 
If  BO,  the  record  fftUs  to  reveal  any  sach  mo- 
tlTee,  and  It  most  and  will  be  presamed  tbat 
they  acted  In  good  faith  and  in  pnrsoance 
of  what  waa  considered  a  duty  owed  to  tlie 
people  of  the  monidpallty  by  its  goTeming 
body.  The  council  should  not  be  disturbed 
in  the  discharge  of  duties  resting  opon  tbem 
-under  the  terms  of  the  charts. 
The  Jodfment  la  affirmed. 


REILLY  V.  REILLY.  (No.  9668.) 

<Court  of  GiTO  Appeals  of  T«us.  Tort  Worth. 
Jtme  18,  1821.) 

1.  Appeal  aid  srror  «=»499(3)— Objsetlon  to 
tMtlaioay  nut  be  prsseotwl  by  proper  Mil 
ef  maptloBs. 

An  objection  to  the  brtroduction  of  testi- 
mimy,  to  be  avaOalde  on  appeal,  must  be  pre* 
aented      a  proper  bill  of  exception. 

2.  Appeal  aad  error  ^688(1)— Bill  of  axoap- 
tloBS  held  lOt  to  show  witaesa  was  In  ooart- 
rooia  after  role  lavoked. 

A  bill  of  exceptions,  redting  that  a  witness 
was  pennitted  to  testify,  "After  said  witness 
-had  been  in  the  courtroom  and  heard  a  namber 
of  wftaesaes  testify,  the  role  bad  l>een  dulr 
inToked,"  did  not  show  that  the  witnees  was  In 
the  conrtroom  and  heard  other  witnesses  tes- 
■tify  after  the  role  had  been  duly  invoked. 

3.  Dlvoroe  ^130— Evldeaet  held  to  sspport 
dooreo  for  wife. 

In  a  wife's  suit  for  divorce,  evidence  that 
tbe  huaband  elapped-the  wife,  and  evidence  con- 
cerning his  aesodations  with  women  of  qoes- 
tionable  character  aod  concerning  faesee  be- 
tween the  husband  and  wife,  Aetd  to  support 
a  decree  in  favor  of  the  wife. 

4.  Dlvoroe  ^=:>I84(6)— Cosfliots  In  evidence  la 
divorce  salt  were  for  trial  court. 

That  a  husband,  sued  for  divorce,  denied 
slapping  his  wife  or  assodadng  with  women  of 
questionable  character,  or  other  drcumstances 
tending  to  show  a  want  of  harmony  between 
the  partiea.  testified  to  bf  the  wife's  witnesses, 
merely  presented  a  conflkt  of  testimony  which 
it  was  tiie  prarince  <riE  the  trial  court  to  de- 
termine. 

Appeal  from  District  Court,  Bastland 
count;;  Geo.  Jj.  Davenport,  Judge, 

Suit  by  Pearl  Beilly  against  W.  T.  Reilly 
tar  divorce.  Judgment  for  plaintiff  and  de* 
Unidaiit  aiveals.  Afflxmed. 

Bnrkett,  Anderson  A  Orr,  of  Eastland,  for 
appellaaL 

Tumw  ft  Seaberry,  ot  Dtstland,  for  appel- 
lee. 

CONMBB,  a  J.  Ibis  suit  waa  instituted 
bj  the  mppiSSae,  Pearl  R^y.  against  her 
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husband,  W.  T.  Beilly,  for  a  divorce  and  the 
custody  of  their  minor  child.  The  plaintiff 
allied  tbat  the  defendant  failed  and  refused 
to  furnish  the  neceesariea  of  life  for  herself 
and  child:  that  defoidant  disregarded  his 
marital  vows  by  associating  himself  on  dlf- 
ferent  occasions  with  womrai  of  questionable 
character;  that  during  the  month  of  May, 
1920.  the  defendant  assaulted  the  plalntift. 
and  inflicted  upon  her  bodily  pain  and  in- 
Jury,  without  justlflCBtlon  or  provocation  on 
her  part. 

The  defendant  answered  with  demurrers, 
general  and  spedal  denials  of  the  facts  alleg- 
ed by  the  plaintiff,  and  In  turn  sought  a  di- 
vorce and  the  custody  of  said  child  by  cross- 
action,  alleging  certain  acta,  d^ominated  as 
cruel,  such  as  would  render  their  further  liv- 
ing together  as  husband  and  wife  insupport- 
able, and  such  as  would  render  plaintiff  an 
improper  person  to  have  the  custody  of  their 
said  child. 

The  trial  was  before  the  court  without  a 
jury,  and  after  a  hearing  of  the  evidence  the 
prayer  of  the  plaintiff  for  a  divorce  and  for 
the  custody  of  the  minor  chUd  was  granted. 
From  the  Judgment  ao  rendered,  the  defend- 
ant has  appealed. 

Appellant's  assignments  of  error  presoit 
but  two  questions.  In  the  inverse  order  of 
thdr  presentation  they  are;  Mrst,  whether 
the  court  erred  in  admitting  the  testimony  of 
the  witness  Sam  Bench;  and,  second,  wheth- 
er the  evidence,  as  a  whole,  is  sufficient  to 
support  ttie  Judgment. 

Sam  Bench,  among  other  Hilngs,  testified : 

**I  was  present  one  Suiday  afternoon  when 
Mr.  and  Mrs.  Beilly  were  ont  kodsHng  and 
had  a  little -fuss.  Mr.  Clarence  Beflly  and  Mrs. 
and  myaelf  and  Mr.  and  Mrs.  Reilly 


were  present  Thoy  were  koda^cing,  and  all 
got  ready  to  go,  and  Mrs.  Reuiy  wanted  to 
take  another  picture,  and  W.  T.  didn't  want 
her  to ;  he  wanted  her  to  get  into  the  car.  He 
stepped  out  of  tbe  car  and  told  her  to  get  into 
tbe  car,  and  slapped  her,  and  they  got  In  the 
car,  and  we  left.  It  was  a  hard  lick  he  struck 
her.  He  hit  her  pretty  near  hard  enough  to 
knock  her  down.  I  took  it  he  was  angry. 
After  they  got  home,  I  heard  htm  say  be 
wished  she  would  leave.  He  didn't  tell  her 
where  he  wished  she  wonld  go  to." 

The  following,  omitting  formal  parts,  Is 
tbe  bill  of  exc^lon  presented  as  support- 
ing the  objection  to  Bench's  testimony: 

"Be  it  remembered  that  trial  waa  had  upon 
the  above  entitled  and  numbered  caoae  on  the 
ITth  day  of  November,  1^0,  whereupon  a 
judgment  was  rendered  in  favor  of  the  plain- 
tiff,  and  therehpon  in  open  court  the  defendant 
duly  excepted  to  aaid  judgment  for  the  follow- 
ing reasons,  to  wit:  Because  the  court  erred  In 
emitting  the  testimony  of  Sam  Bench  over 
the  objection  of  the  defendant  after  said  wit- 
ness had  been  In  the  conrtroom  and  heard  a 
number  of  wttnessefe  testify  after  the  rule  had 
been  do^  invoked,  and  defendant  here  and 
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Dov  tender  OiIb  hia  bin  o(  exception  No.  11.  and 
asks  that  the  same  be  allowed  and  ordered  filed 
as  a  part  of  the  record  in  thfa  canae,  vbicli 
is  accordingly  Hone,  tUa  tba  30th  dtr  of  De- 
cember, A.  D.  1920." 

[1]  An  objection  to  the  Introduction  of  tes- 
timony to  be  available  on  appeal  must  be 
presented  by  a  proper  bill  of  exception.  Mor- 
gan V.  OUrer,  80  S.  W.  Ill;  EUIa  t.  Marshall, 
41Tex.ClT.App.601,95S.W.688.  By  observ- 
ing the  bill  Quoted,  it  will  be  seen  that  ap- 
pelant falls  to  show  that  objection  was 
made  to  Sam  Bench's  testimony  at  the  time 
It  was  offered.  The  objection .  appears  to 
have  been  to  the  "Judgment"  rather  than  to 
the  evidence. 

[2]  Furthermore,  the  bill  recites  that  the 
witness  bad  been  permitted  to  testify  "aft- 
er said  witness  had  been  In  the  courtroom 
and  heard  a  number  of  witnesses  testify  aft- 
er the  rule  had  been  duly  invoiced."  If  the 
bill  can  be  considered  as  sufflciaitly  present- 
ing an  objection  to  the  testimony  at  the  time 
it  was  offered,  the  bill  nowhere  shows  that 
in  fact  Sam  Bench  had  been  In  the  court- 
room, and  had  heard  a  number  of  witnesses 
testify  after  the  rule  had  been  duly  invoked. 
The  court  overruled  the  objection,  from 
which,  in  the  absence  <^  a  contrary  showing, 
it  must  be  implied  that  the  facts  were  not 
as  stated  by  coimsel  in  his  objection,  nor  do 
fbey  so  appear  in  the  stat^ent  of  facts. 
The  mere  redtatton  of  snch  facts  in  the  ob- 
jection made  Lb  not  proof  of  their  truth. 
See  BaUey  t.  State,  42  Tex.  Gr.  R.  289,  69  S. 
W.  900;  Terrell  t.  McCown,  91  Tex.  231,  43 
a.  W.  2.  It  follows,  we  think,  that  the  first 
question  must  be  determined  adversely  to 
appellant 

[3]  In  ctmsiderlng  the  Mccmd  Questlm,  we 
have  cuetuUy  weighed  the  evld«ice,  and 
think  it  must  be  determined  against  aiq;>et- 
lant  In  addition  to  the  testimony  of  Sam 
Boich  already  Quoted,  Mr.  Ogg  testifled  that 
upon  a  certain  occasion  mentioned  by  Um, 
at  a  rooming  bouse  in  tbB  town  of  Ranger, 
he  observed  appellant  "playing  with  a  wo- 
man of  questionable  character,  and  bad 
heard  him  talk  about  other  occasions  when 
he  bad  been  out  with  other  women  sevoral 
times."  Appdlee  testifled  to  a  nnmber  of 
disagreeable  occurrences  and  "ftisses,**  and 
aK»llant  himself  testified,  among  oOner 
things,  *T.  consider  that  Mrs.  Rellly  and  I 
can  never  Uve  togetbnr  fnrttan  as  husband 
and  wife." 

[4]  The  evidence  quoted  and  indicated,  we 
think,  supports  the  trial  conrtis  judgm«it  In 
decreeing  the  divorce,  and  there  Is  abundant 
testimony  to  the  effect  that  the  appellee. 
Mrs.  Rtilly,  is  the  proper  person  to  take  care 
of  their  minor  child,  only  about  2%  years 
old.  The  fact  that  appellant  denied  having 
slapped  his  wife  and  denied  assodation  with 
lewd  women  at  any  time,  and  denied  other 


specified  drcnmstanoes  tending  to  show  a 
want  of  harmony  between  them,  merely  pre> 
sents  a  conflict  of  testimony  which  it  was 
the  province  of  the  trial  court  to  determine. 

We  condude  that  the  Jndgmeitt  most  be 
affirmed;  and  it  la  so  ordwed. 


DANIELS  et  al.  V.  FRANKLIN  tt  aL 
(No.  9646.) 

(ConrtofClvU  Appeals  of  Texas.  7ort  Worth. 
May  21,  192L  Rehearing  Denied  Inly  2, 
1921.) 

1.  Appeal  asd  error  «s»768  —  StateiisBts  la 
brief  not  controverted  takes  as  true. 

The  appellate  court  is  authorized  to  aecept 
as  true  statements  in  briefs  not  controverted 

by  the  opposing  parties. 

2.  Trial  «=>269— OBistiOB  of  Jsdie  to  prsoede  , 
slBnatsre  to  reqseatsd  ckarge  with  word  'iilv* 
•a"  or  "refssed"  held  Inadvertost 

Omission  of  trial  judge  to  precede  bis 
Hignature  to  a  requested  special  charge  with 
either  the  word  "Given"  or  "Refused"  Aeld 
merely  an  inadvertent  omisBion,  inasmndi  as  It 
appeared  to  have  been  submitted. 

3.  Trial  «=»356(l)-JndanHt  oaasot  be  ea- 
tered  where  Jury  falls  to  answer  aaterial  Is- 
sues. 

In  cases  submitted  to  a  Jnry  on  apecUl  is- 
sues, it  is  error  to  render  judgment  on  their 
verdict  where  the  jury  fails  to  answer  issaes 
that  are  material  in  a  determination  of  the  eon- 
troversy. 

4.  Contraeta  «s>287(2)— CenolusloB  of  arehi- 
teet  enly  avoided  where  he  aoted  oapricioasly, 
arbitrarily,  or  fnuiduiastly. 

Where  a  builder  and  contractor  by  their 
written  agreement  make  an  arehiteet  the 
judge  of  the  proper  performance  of  the  con- 
tract, neither  can  avoid  his  conduslon  on  the 
subject  without  showing  that  he  acted  capri- 
ciously, arbitrarily,  or  fraadolently,  but  to  be 
conclusive  an  architect's  certificate  mast  hare 
been  delivered  in  good  faith,  and  in  the  absence 
of  gross  ignorance,  carelessness,  or  indifference 
as  will  amount  to  a  fraud  upon  the  builder. 

5.  Trial  «E»3«8(l)-ABewsr  to  ess  tsaas  bold 
sot  asBwer  to  SRother. 

In  an  actiott  against  bnflder  to  recover  for 
plumbing  under  an  agreement  whereby  certifi- 
cate of  architect  wae  to  be  conriusive,  an  an- 
swer of  the  jury  to  a  special  issue  ttiat  the  de* 
livery  of  a  certificate  by  the  architect  waa  not 
pbrsuant  to  any  conspiracy  between  him  and 
the  plaintiffs  waa  not  an  answer  to  anotJier 
special  Issue  as  to  whether,  in  the  dehvery  of 
the  certificate,  the  architect  acted  ander  elr- 
cumstancw  of  snch  gross  ignorance  as  amoont- 
ed  to  a  fraud  upon  ^e  builder. 

e.  Trial  <S»232  (2)— Charge  es  tpedal  Issaes 
held  misleading. 
In  an  action  by  plombera  against  boOder 
to  recover  for  plnmblttg  under  a  oentraet. 
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whweby  certifleate  of  ardiiteet  was  to  be  con- 
claaiTO  as  to  the  completioti  of  the  cODtract,  an 
instruction  explanatory  of  special  issue  that  "a 
conspiracy  as  that  term'  is  herein  used  means 
an-agreement  entered  into  between  two  or  more 
peraana  to  do  or  not  to  do  lome  particular 
thinff**  was  one  that  may  hare  mfaled  the  jury 
Into  beBerins  that  to  answer  an  Isane  as  to 
whether  or  not  there  was  a  conspiracy  between 
j^alntifEB  and  the  architect  in  the  afflrmstiTfl 
there  most  be  evidence  to  the  effect  that  there 
was  an  actual  formal  agreement,  whereas  it 
woold  be  sufficient  if  the  asreemeot  could  be 
Implied  from  the  drcnmstances  shown  in  the 
proof. 

7.  AppMl  aid  arror  «9»|070(2)-^aitar«  at 
Jury  to  aMwar  ipwlal  Ima  hM  not  Ini- 
■atarlaL 

In  an  action  by  plumbers  against  builder  to 
recover  under  a  contract  whereby  certificate  of 
architect  was  to  be  conduslTe  upon  both  par- 
ties as  to  the  completion  of  the  worti,  Ael<f,  nn- 
dcr  tiio  evldenea,  that  an  answer  to  ■  apedal 
laaae  that  tin  ddtrary  of  tta  certifleata  1^  tha 
architect  waa  not  poraoaDt  to  any  consiidiacy 
between  him  and  the  plaintifFa  did  not  render 
fanmateria]  failure  to  answer  the  special  issue 
as  to  whether  in  the  deUvery  of  the  certificate 
the  ardiitect  acted  nnder  dmunataneea  of  aoch 
trass  negligeoca  aa  emonntod  to  a  frand  upon 
defendants. 

On  Motion  for  Behearing. 

8.  Appeal  and  error  «=»264— Rule  respecting 
exceptions  In  lower  court  to  answer  to  speolal 
issue  only  Intandad  to  aid  court. 

Rules  bearing  upon  the  taking  of  excep- 
tions to  the  Allure  of  the  jury  to  answer  spe- 
cial issues  have  been  promulgated  for  the  pur- 
pose d  aidhig  the  courts  in  an  orderlj  dnpoai- 
tlon  of  thdr  buafaieBB,  and  to  eonserre  time, 
but  nothing  therein  precludes  the  appellate 
court  from  considering  an  assignment  because 
of  acme  technical  objection  in  the  manner  of 
ita  presentation. 

9.  Appeal  ud  amr  «=»839(2>— Objaetioa  to 
fta^iaaat  Mt  ralaad       orifinal  fcaarlag 

walvadi 

An  objection  on  motiwa  for  rehearing  Uiat 
the  appellate  court  waa  without  authority  to 
consider  the  aasignmeQt  of  error  upon  which 
judgment  was  reversed  for  the  reason  that  the 
appellants  failed  at  the  trial  In  excepting  at  a 
proper  time  was  waived  where,  on  the  original 
bearing,  appellees,  without  objection  to  the 
aasigmaent  endeavored  to  answer  it  on  its 
Bterfts. 

Appeal  from  Dtatrict  Oonrt,  Eaatland 
County;  Geo.  L.  Davenport,  Judge. 

Snlt  by  the  Franklin  PlnmblDg  C!ompany. 
a  partnerahlp  eompoBed  of  B.  B.  Franklin 
and  others,  against  G.  W.  Daniels  and  anoth- 
er. Jndgmoit  for  plaintiffs,  and  defendants 
appeal.  Revised  and  remanded. 

Bntta  ft  Wright,  of  Clsoo,  for  apptilants. 
Klrt^,  King  A  Keeble,  of  Abilene^  for  ap- 
pdlees. 
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CONNER,  O.  J.  This  snlt  was  Instituted 
by  the  FrankUn  Plumbing  Company,  a  part- 
nership composed  of  B.  ffi.  FraiUilln  and  oth- 
ers, agalnat  G.  W.  Daniels  and  0.  H.  Daniels, 
to  recover  the  contract  price  for  certain 
plumbing  alleged  to  have  been  installed  by 
the  plaintiffs  in  the  Daniels  Hotel  at  Cisco, 
Tex.  The  contract  declared  upon  was  In 
writing,  and  provided  that  the  plumbing  com- 
pany was  to  famish  the  material  and  install 
all  plumbing  in  the  building.  It  was  further 
provided  that  the  material  put  In  and  work 
done  should  be  under  the  supervision  of  B  S. 
Glenn,  an  architect,  and  that  the  decision  of 
the  said  E.  S.  Glenn  as  to  the  character  of 
the  material  and  work  should  govern  and  be 
flnaL  The  plaintiffs  alleged  that  they  com- 
plied with  their  part  of  the  contract,  and  bad 
completed  the  idnmblng  to  the  satisfaction  of 
the  architect,  who  bad  Issued  his  final  certl- 
flcate  as  follows: 

"Franklin  Bros,  have  flnMied  their  contract 
on  the  hotel  bnOdlng  and  you  ara  now  daa 
th«ffl  the  balanea  el  their  monay  aeeordiag  to 
the  contract" 

The  certificate  was  preaeoted  to  the  de- 
fendants and  a  demand  made  for  final  aet- 
tlement,  which  was  reused,  wherenpoa  tJUs 
suit  was  instituted. 

The  defendants,  by  their  first  original 
answer,  upon  which  they  went  to  trial,  plead- 
ed a  general  denial,  and  specially  denied 
that  the  plalnti^  had  complied  with  th^r 
contact,  specifying  numerous  and  apparent- 
ly material  Instances  in  which  the  work  done 
was  not  as  provided  for  In  the  contract,  and 
further  alleged  that  the  certificate  of  the 
architect  declared  upon  by  the  plaintlflb  had 
been  deliveml  to  them  as  resalt  of  a  con- 
spiracy between  the  plalntifi's  and  the  archi- 
tect, entered  into  for  the  purpose  of  defraud- 
ing the  defendants,  or,  it  not  the  result  of  a 
conspiracy,  It  was  issued  and  delivered  to 
the  plalntilZa  by  the  architect  througb  such 
gross  negligence  or  gross  ignorance  on  the 
part  of  the  architect  as  amounted  to  a  fraud 
upon  these  defendants,  and  that  at  the  time 
of  the  delivery  of  the  certificate  to  the  plain- 
tUfs  they  well  knew  that  the  workmanship 
and  material  of  said  plumbing  system  was 
not  in  accordance  with  the  terms  and  condi- 
tions of  the  contract  entered  into  between 
the  parties. 

The  cose  was  submitted  by  the  court  to  a 
Jury,  upon  special  issues,  which,  together 
with  the  answers  of  the  jury  thereto.  In  no 
tar  as  pertinent^  are  as  follows: 

"(1)  Did   the   plaintiffs   herein.  Franklin 

Pluinbii^  Company,  or  any  member  of  said 
firm,  enter  into  a  conspiracy  with  B.  S.  Glenn 
to  cheat  and  defraud  the  defendants  C.  B.  and 
G.  W.  Daniels  in  connection  with  the  plumbing 
job  on  the  bunding  In  controversy?  Answer: 
No. 
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"(2)  Was  the  plaintiff  herein,  Pranklin 
Plambing  Company,  guilty  of  any  such  gross 
miBtakes  in  isetaUing.  the  plumbing  Job  as  to 
amount  to  a  fraud  on  the  rightB  of  the  de- 
fendants C.  H.  and  6.  W.  Daniels?  An- 
swer:  . 

"(8)  Now  in  the  event  you  have  answered 
qaestions  1  and  2  *Tes,*  and  only  in  that 
event,  yon  will  pass  to  a  consideration  of  the 
following  ([aeatlons  herewith,  but  if  you  hare 
answered  aaid  guestionB  1  and  2  *No/  then 
you  will  not  consider  or  answer  the  next  ques- 
tion. 

"Wai  the  i^umhlng  hi  the  hotel  build- 
ing in  qoestlon  Installed  and  completed  sub- 
stantially as  caned  for  by  the  contract 
with  Franklhi  Plumbing  Company?  An- 
swer:   

"(8)  You  are  instructed  that  'gross  negli- 
gence' ir  that  entire  want  of  care  which  would 
raise  a  presumption  of  a  conscious  indifference 
to  the  consequences.  Bearing  in  mind  the 
foregoing  definition  of  'gross  negligence,'  yoa 
wni  answer  the  following  question  '7$s'  or 
'No*:  Was  the  architect,  R.  S.  Glenn,  guilty 
of  grosB  negligence  in  delivering  to  plaintiffs 
the  certificate  showing  that  plaintiffs  had  com- 
pleted their  contract  to  install  the  plumbing 
in  defendants*  building,  and  that  said  plumbing 
had  been  installed  in  compliance  with  the  con- 
tract? Answer:   .** 

In  this  connection,  the  court  charged  that: 

"A  'conspiracy,'  as  that  term  is  herein  used, 
means  an  agreement  entered  into  between  two 
or  more  persons  to  do  or  not  to  do  some  par* 
ticnlar  things." 

A  niuDber  of  other  ipedal  iBsnes  were  sob- 
mltted.  but  not  answered,  or,  if  answered, 
are  not  material  In  the  disposition  <^  this 
case,  and  we  therefore  omit  copying  them. 

tlpon  the  Incoming  ot  the  verdict*  the 
conrt,  over  the  ohjection  of  tiie  defoidants, 
entered  a  Judgment  In  behalf  of  the  plalntUta 
for  the  smn  of  $8,511.41,  as  the  balance  due 
the  plaltttlfb  iqxm  their  contract,  and  from 
this  Judgment  the  defendants  have  appealed. 

[1, 2]  The  prhudpal  questions  presented  by 
the  assignments  of  error  to  the  Judgment  are 
that  the  court  erred  In  rendering  the  Judg- 
ment because  of  the  failure  ct  the  Jury  to 
answer  qtecial  Issue  No.  2,  and  because  of 
the  failure  of  the  Jury  to  answa  Q»ecial  Uh 
mie  Na  8,  last  above  quoted.  In  r^ly,  ap- 
pellees Insist  that  "gross  mlatakes,"  as  sub- 
mitted In  special  Issue  No.  2,  were  not  plead- 
ed by  the  defendants,  and  tiiat  therefore  tin 
failure  of  the  Jury  to  answer  this  Issue,  If 
errtmeous,  la  not  avallablew  We  have  not 
taken  the  time  to  read  the  volnmlnoua  plead- 
ings In  order  to  ascertain  whether  or  not 
"gross  mistakes"  were  pleaded  by  the  de- 
fendants, Inaamudi  as  under  Ihe  rules  which 
govern  this  court  we  are  authorized  to  ac- 
cept as  true  statements  In  briefs  not  contro- 
verted by  the  opposing  parties;  and  appel- 
lants have  not  undertaken  to  correct  the  mis- 
statement, If  any,  of  the  appellees.  It  might 
be  observed,  however,  in  thla  cnmection,  that 


the  court,  in  concluding  to  submit  the  Isme^ 
must  have  interpreted  the  pleadings  as  pre> 
senting  the  Issue  of  gross  mistakes.  But. 
however  this  may  be,  there  remains  the  ob- 
jection to  the  Judgment  for  the  want  of  an 
answer  to  special  issue  No.  &  To  the  assign- 
ment directed  to  this  failure,  appellees  urge 
that  this  Issue  appears  In  a  special  charge  re- 
quested, and  that  the  record  falls  to  affirm- 
atively show  that  it  was  glvoi.  The  special 
charge,  as  requested,  is  as  above  quoted,  and 
Is  merely  signed  by  the  district  Judge,  who 
omitted  to  precede  his  signature  with  either 
the  word  "given"  or  "refused."  This  omis- 
sion, however,  we  think  must  be  accepted  as 
one  that  was  merely  Inadvertent,  Inasmuch 
as  upon  an  inspection  of  the  judgment  of  the 
court  the  issue,  as  we  have  quoted  It,  appears 
to  have  been  submitted.  We  will  therefore 
address  ourselves  to  the  question  of  whether 
or  not  the  court  should  have  entered  a  Judg- 
ment for  the  plaintiffs,  in  the  absence  of  an 
answer  by  the  Jury  to  special  issue  No.  8. 

[S,  4]  It  Is  well  settied  that  in  cases  sub- 
mitted to  a  Jury  upon  spedal  issues  It  Is  er^ 
ror  to  render  Judgment  upon  their  verdict 
where  the  Jury  falls  to  answer  issues  that 
are  material  In  a  determination  of  the  con- 
troversy. Bai^na  v.  Bargua,  127  S.  W.  1157; 
Oarlits  v.  Runnds  County  Nat.  Bonk,  162  8. 
W.  1161,  and  cases  therein  cited;  Indeed, 
this  proposition  is  not  controverted  by  ap- 
pellees, but  it  is  insisted  that  Inasmuch  as  it 
is  undisputed  that  architect  Glenn  in  fact  de- 
livered the  certificate  hereinbefore  quoted, 
and  Inasmudl  as  the  Jury  in  answer  to  spe- 
cial issue  No.  1  found  that  the  certificate  had 
not  been  d^vered  pursuant  to  any  <»n8i^r- 
aey  between  the  Franklin  Plumbing  G<anpany 
and  B.  8.  Glenn,  that  the  fiiUnre  to  answer 
issues  Nos.  2  and  8  was  Immaterial.  But  up* 
on  a  considwation  of  the  record,  we  feel  un- 
able to  concur  In  the  contention.  It  is  true, 
as  has  been  trequmtly  decided,  that  where  a 
builder  and  contractor  1^  tlielr  written  agree- 
ment make  an  ardiltect  the  Judge  of  the 
proper  performance  of  the  contract,  neither 
can  avoid  his  cmiclnrfon  on  the  subject  with- 
out showing  that  he  acted  capriciously,  ar- 
bitrarily, or  fraudulently.  Bee  Carnegie 
Public  Ubrary  Asa'a  v,  Harris,  4&  Tex.  dr. 
App.  186,  97  S.  W.  620;  Kettler  Braes  Utg, 
Co.  V.  (VNeU.  S7  Tex.  Civ.  App.  668, 122  S.  V. 
900;  Buc>hana&  A  Glider  v.  Gibbe,  156  8.  W. 
914;  Sonthran  Real  Bstate  v.  Banker**  Se> 
cnrity  Co.  (tta)  184  8.  W.  1030;  Garrett  v. 
Dodson.  199  S.  W.  676;  Kihiberg  v.  U.  S.,  97 
U.  S.  398,  24  L.  Ed.  1106;  Martlnsburg  ft 
Potomac  Ry.  Co.  r.  March,  114  U.  8.  640,  6 
SnpL  Ct.  1036,  29  L.  Ed.  266. 

All  of  these  cases  which  have  been  cited 
In  bdulf  of  the  appellees,  as  well  as  tiie  ftd- 
lowing  ones  dted  in  behalf  ct  the  appellants, 
recognize  the  very  Important  distinction  that 
the  ardiltect's  certificate,  to  be  condiulve, 
must  have  been  delivered  In  good  faith  and 
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In  tbe  absoioe  of  sndi  gross  Ignorance,  care* 
lesaneaa  or  Indifference  as  will  amonnt  to  a 
trand  npon  tbe  builder.  See  Tanb  t,  Wood- 
mfl^  63  Tex.  OlT.  App;.  487,  1S4  S.  W.  700; 
Bnchanan  ft  Glider  t.  Olbbs,  1S6  8.  V:  914; 
KetUer  Brass  Mfg  Co.  r.  (VNeU,  fi7  Tez.  Okv. 
App.  668,  122  S.  W.  000;  Brfn  t.  McGregor, 
46  S.  W.  828;  Boettler  t.  Tendlcfe,  73  Tex. 
488.  U  S.  W.  407,  B  L.  B.  A.  270;  Boston 
Store  T.  Sdileuter,  88  Arfc.  213,  114  8.  W. 
242;  Perkins  t.  Locke,  27  8.  W.  783;  M.  ft 
P.  Ry.  Co.  T.  March,  114  U.  8.  640,  5  Sup.  Ct. 
1035,  20  L.  Ed.  255;  0  Corpus  Juris,  pp.  776, 
828  ;  6  R.  C.  L.  p.  964;  Chandler  t.  Wheel- 
er (Tenn.  Ch.  App.)  40  S.  W.  270. 

[B,  II  The  answer  ot  the  jury  to  special  Is- 
sue No.  1,  that  the  delivery  of  the  certificate 
under  consideration  by  the  architect  Glenn 
was  not  pursuant  to  any  conspiracy  between 
him  and  the  apiMllees,  Is  by  no  means,  as  we 
think,  a  plain  answer  to  the  question  of 
whether,  in  the  delivery  of  the  certificate, 
Glenn  acted  nnder  circumstances  of  such 
gross  negligence' as  amounted  to  a  fraud  ni>- 
on  appellants.  To  repeat,  the  Issue  was: 

*THd  the  plaintiffs  herein,  Frankliii  PinmbioK 
Company,  or  any  member  of  said  firm,  enter 
into  a  conspiracy  with  R.  8.  Glemi  to  cheat 
and  defraud  tbe  defendants  C.  H.  and  Q.  W. 
Daniels  In  connection  with  the  plumbing  job  on 
the  building  In  eontroversj?** 

As  explanatory  of  this  issue,  and  as  pei^ 
tinent  ttiereto,  the  court  gave  the  following 
instruction  as  to  the  meaning  ot  tbe  vital 
word  In  the  Issue,  viz.: 

"A  'conspiracy'  as  that  term  Is  herein  used 
means  an  agreement  entered  Into  between  two 
or  more  persons  to  do  or  not  to  do  some  par- 
ticalar  thing." 

In  the  light  of  this  charge.  It  Is  not  at  all 
Improbable  that  tbe  jury  may  have  nnder^ 
stood  that  to  answer  the  Issue  to  the  affirm- 
atlve  there  must  be  evidence  to  the  effect 
that  ttiera  was  an  actual  formal  agreemoit 
entered  Into  between  Glenn  and  the  contrac- 
tors, whereas  It  would  be  sufficient  If  the 
agreement  could  be  Implied  from  the  clrcnm- 
stances  shown  In  the  proof,  and  there  Is  evi- 
dence in  the  case  tending  to  show  that  before 
the  delivery  of  the  certificate  both  the  con- 
tractors. Franklin  Plumbing  Company,  and 
Glenn,  the  architect,  were  «igaged  In  contro- 
versies with  appdlants  over  the  payment  of 
their  8ev»al  demands.  We  are  nnwlUIng, 
therefore,  as  Indicated,  to  accept  the  answer 
of  the  jury  to  issue  Na  1  as  a  sufficient 
answer  to  issue  No.  8,  for  there  Is  evidence, 
as  It  seems  to  ns,  which  at  least  tends  to 
show  nomeroos  material  failures  of  the  con- 
tractors to  comply  with  the  provisions  of  the 
contract  In  the  Installation  of  the  plumbing, 
and  we  tUnk  the  jury  should  have  deter- 
mined whether  these  foilures  were  of  such  a 
character  aa  showed  mch  a  degree  of  indlf- 
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ference,  careleasness,  or  negligence  on  the 
part  of  Glenn  as  to  operate  as  a  fnnd  npm 
appellants.  For  Instance,  one  of  anKllants, 
G.  W.  DanlelB,  testified  to  tbe  effect  that 
none  of  the  pipes  In  the  lower  part  of  the 
building  were  Inclosed  in  ''chases,"  as  pro* 
Tided  by  Qis  contract,  that  they  were  all  sue- 
pended  from  the  ceiling  or  standing  on  the 
Inside  of  the  building  next  to  the  wall;  that 
the  pipes  had  not  been  tested  as  spedfled  In 
the  owtract,  and  many  of  tbem  leaked ;  that 
be  bad  never  been  able  to  stop  all  of  tbe 
leaks;  that  wato*  runs  out  ot  tbe  Joints  ot 
the  pipes  in  the  lobby;  that  there  were  dos- 
ets  that  bad  not  been  Installed;  that  under 
tbe  lavatories  several  connections  had  been 
made  with  putty;  that  the  fixtures  had  been 
insecurely  fastmed  to  the  walla;  that  the 
walla  and  foundation  of  the  building  are 
cracked  and  settling  all  the  time;  that  the 
building  was  cracked  ftom  top  to  bottom,  and 
was  cracked  before  Mr.  Glenn  turned  It  over 
to  him ;  that  he  did  not  think  Mr.  Glenn  was 
there  upon  tbe  building  over  50  per  cent,  of 
the  time  while  the  building  was  going  on. 
Mr.  Glenn  himself  testified  that: 

"All  pipes  are  not  concealed  In  that  building 
as  required  by  the  contract.  •  •  *  I  should 
say  a  half  dozen  reQuired  to  be  concealed  are 
left  exposed.  •  •  •  The  contract  did  pro- 
vide for  drculatinf  hot  water  system  on  both 
fioors.  *  •  *  The  special  connection  from 
the  water  main  to  tbe  fire  line,  provided  for  in 
the  contract,  was  not  Installed.  It  was  not  in- 
stalled like  it  was  specified  to  be  done.  •  •  * 
Those  pipes  or  stacks  on  the  rcwf  were  not 
finished  off  with  hubs.  Those  pipes  or  r'tacks 
did  not  extend  six  inches  above  the  fire  walls 
on  that  building.  The  contract  requires  tbem 
to  extend  six  inches  above  the  roof;  that  is 
what  tbe  contract  says.  They  didn't  extend 
above  the  fire  walls.  It  Is  not  necessary  for 
them  to.  It  is  a  fact  tbat  the  plumbing  con- 
tract required  that  when  the  contract  was 
completed  the  system  be  tested  out  In  my 
presence  with  either  ether  or  peppermint. 
•  •  •  The  test  was  not  made  with  either 
ether  or  peppermint  because  we  had  had  a 
better  test  (water  with  which  tbe  teat  was 
made).  •  •  •  The  catch  basin  was  not  in- 
stalled in  just  the  size  called  for  by  the  spedfi- 
cations.  It  wai  a  smaller  box,  I  don't  know 
just  the  It  was  a  small  matter;  didnt 

amount  to  much.  The  plumbing  spedfications 
provided  that  slop  sinks,  wash  racks,  or  floor 
drains  and  catch  barins  should  be  revented  the 
same  as  water  closets  and  nrinals.  I  don't 
know  whether  that  was  done.  •  •  •  All 
pipes  or  stacks  passing  through  the  roof  of  the 
building  were  not  flashed  with  sheet  lead  of 
2%  pounds  iwr  square  foot  or  10  ounce  cop- 
per," etc: 

[7]  The  witness  Glenn  gave  explanations 
for  the  departures  from  the  contract  In  his 
testimony,  but  the  reasonableness  of  such  ex- 
planations was  for  the  jury,  and  we  have 
nndertaken  to  set  out  just  enough  of  the  tes- 
ttmony  to  illustrate  our  oncluslon  that  tbe 


Digitized  by  Google 


384 


233  SOUTHWESTERN  BEPOBTBE 


fTex. 


answer  of  tbe  Jary  to  apedal  Issue  Mo.  1 
should  not  be  accepted  as  rendering  imma- 
terlal  the  failure  of  the  Jury  to  answer  ipe- 
ctal  lasoe  No.  8L  Particularly,  In  view  of  the 
further  fact  that  the  Jury  also  failed  to  an- 
swer special  lasne  No.  8,  which  called  for  a 
conclusion  of  whether  the  plumbing  In  the 
bulldlDg  had  been  Installed  and  completed 
substantially  as  called  for  by  the  contract 
It  would  seem  to  be  quite  plain  by  the  failure 
of  the  Jury  to  answer  special  issue  No.  8  that 
th^  were  not  sattsfled  by  tbe  evidence  that 
the  building  had  been  so  completed,  and  that 
by  their  fiiUure  to  anawa  special  lasne  No. 
8  they  were  not  satisfied  to  give  a  nogattra 
answer  to  the  Inqniry  whether  Glenn  bacl 
been  guilty  of  such  gross  ignorance  or  care* 
lessneea  as  would  amount  to  m  operate  ax  a 
^ud  upon  appdlants. 

We  conclude  that  for  the  reasons  indicated 
tbe  Judgment  must  be  lereraed,  and  the 
causa  rananded. 

On  Motion  for  Rehearing. 

[I,  I]  Appellees  present  an  Insistent  mo- 
tion for  r^earing,  in  which  they  contend 
that  we  were  without  authority  to  consider 
the  assignment  of  error  upon  which  the  Judg- 
moit  below  was  reversed,  for  the  reason  that 
appellants  failed  at  the  time  of  the  Incoming 
of  the  verdict  to  except  ther^  becanse  of 


the  Jury's  failure  to  answer  tbe  Issae.  The 
record  falls  to  show  that  appellants  were 
pres«it  at  the  time  the  verdict  was  returned, 
but  does  show  that  In  their  motion  for  a  new 
trial  complaint  of  tbe  failure  of  the  Jury  to 
answer  the  issue  was  made.  But  if  it  be  ad- 
mitted that  ordinarily  an  exception  to  the 
consideration  of  an  assignment  on  the  ground 
stated  would  be  good,  we  think  it  too  late  to 
now  entertain  it  with  favor.  On  the  origin 
nal  bearing  no  objection  of  any  kind  was 
made  to  our  ooustdwatiui  of  the  asslgnmoit ; 
but  appellees  endeavored  to  answer  it  upon 
Its  merits,  with  the  result  that  we.  In  &ct, 
did  consider  and  determine  Qie  question  pr^ 
sented  as  shown  In  our  original  opinion.  The 
rules  bearing  upon  the  subject  have  been  pn^ 
mulgated  for  the  purpose  of  aiding  the  courts 
la  the  orderly  disposition  of  their  business 
and  to  conserve  time,  but  nothing  therein  ab- 
solutely precludes  our  consideratiou  of  an 
assignment  because  ct  some  technical  obJeo> 
tlon  in  tbe  manner  of  its  presoitatlon,  and, 
this  court  having  already  considered  the  as- 
signment without  objection  on  appellees'  part, 
wlU  not  now  reverse  our  acti<u  on  the 
grounds  stated. 

Appellees  in  th^  motion  do  not  attack  tbe 
conclusion  we  reached  upon  the  consideration 
of  the  assignment,  and  having,  as  we  think, 
waived  the  objection  now  presoited*  tho 
motion  for  rehearing  will  be  overruled. 


Digitized  by  Google 


Moo 


GALLOWAY  V.  KANSAS  CITY  RY8.  00. 

(No.  22125.) 

(Sapreme  Court  of  Bfisaonri,  Dirislon  No.  1. 
Jolj  23,  1921.) 

1.  Carrlert  4=>244— Porson  boarding  Moving 
straet  oar  held  not  "passoRgar." 

Ooe  who  was  thrown  to  the  paremeDt  by 
the  giviac  away  of  a  handhold  when  boarding 
a  street  car  after  it  left  its  usaal  stopping 
place,  without  invitation  or  knowledge  on  the 
part  of  the  street  c^r  employees,  and  in  the 
absence  of  a  cuatom  of  ao  boarding,  was  not 
a  passenger. 

[Ed.  Note^For  other  definitions,  sea  Words 
and  Phrases,  Virst  and  Second  Series.  Fas- 
senyer.] 

2.  Carriers  ^=3292 (2)-— Street  railway  held  not 
negligent  in  maintaining  defecttve  handhold. 

A  street  railway  conld  not  be  held  negli* 
gent  for  malntainiDf  a  handhold  on  a  street 
car  which  contained  a  defect  not  discoverable 
exc^t  by  breaking  the  brass  casting  holding 
the  rail,  where  the  handhold  was  inspected 
from  time  to  time  by  stepping  on  the  step 
and  Jerking  on  it,  as  far  as  injuries  to  one 
not  •  passenger  was  concerned. 

a.  Conrts  ^23l<4)— Dedslons  of  appellate 
oonrts  hsM  not  so  oonflloting  as  to  asoessl' 
tato  overruling  of  one. 
Dedsions  of  appellate  courts  concerning 
Uie  status  of  one  boarding  a  moving  street  car 
hM  not  so  conflictiiv  as  to  require  the  over- 
mliog  of  one  of  them  pn  certification  to  the 
Supreme  Court. 

Appeal  from  Ctrcntt  Otnirt,  Jackson  Ooim- 
ty;  Clarence  A,  Barney,  Judge. 

Action  by  Ralph  B.  Galloway  against  the 
Kansas  City  Railways  Company.  Judgment 
for  plaintiff,  and  defendant  appealed  to  the 
Kansas  City  Court  of  Appeals,  which  rerers- 
ed  the  Judgment,  and  it  Is  certified  on  the 
grotind  that  the  opinion  of  the  appellate 
court  conflicts  with  an  opinion  of  the  St. 
Louis  Court  of  Appeals.  Judgment  of  Kan- 
sas dtr  Court  of  AK>eals  approved,  and  Judg- 
ment of  trtal  court  reversed. 

Blchard  J.  Hlggins.  of  Kansas  City.  Kan.. 
Ben  T.  Hardin,  of  St.  Louis,  and  Ed.  0. 
ECyde,     Kansaa  Cli^,  Mo.,  for  appellant 

Brewster.  Kelly*  Brewster  ft  BucUuAs  and 
Mnniam  B.  Bostian,  all  of  Kansas  City,  Mo., 
fbr  respondent 

ELJ)EB,  J.  This  case  has  been  certified 
to  this  court  by  the  Kansas  City  Court  of 
Ai^ieals  by  reason  of  an  alleged  conSict  be- 
tween the  opinion  rendered  herein  by  the 
said  Kansas  City  Court  of  Appeals  and  an 
oplni<m  rendered  by  the  St  Louis  Court  of 
Appeals  la  the  case  of  UcCarty  v.  St  Louis 
ft  Suburban  Bailway  OO;.  106  Mo.  Am».  596. 
80  S.  W.  7. 

The  facta  Involved  and  the  basis  of  the 
allegod  conflict  appear  from  the  (pinion  of 


GAUOWAT      KANSAS  OTFT  BYS.  CO. 
(Its  aw.) 

tlw  Kanaaa  City  Oourt  of  .^tpeala,  which  Is 
aa  ftdhnra; 


'Tlaintiff  recovered  a  verdict  and  judgment  in 
the  sum  of  1750.00  for  personal  injuries  suf- 
fered on  accouit  of  the  alleged  negligence  of 
the  defendant  The  evidence  shows  that  plain- 
tiff was  injured  by  reason  of  the  breaking  of  a 
brass  shoulder,  being  a  portion  of  a  long 
handhold  made  mostly  of  wood,  attached  to  one 
of  defendant's  street  cars  where  passengers 
board  and  alight  from  the  same.  _  The  allega- 
tion of  negligence  in  the  petition  was  that  de- 
fendant was  engaged  in  the  operation  of  a 
street  railway  vstem  in  Kansas  Cdty,  Missouri, 
and— 

"  •  •  •  *  that  on  the  19th  day  of  December, 
1916,  one  of  defendant's  cars  stopped  at  the 
intersection  of  Tenth  and  Locust  streets  in 
Kansas  City,  Missouri,  a  regular  stopping  place 
for  defendant's  said  cars;  for  the  purpose  of 
taking  on  and  discharging  passengers;  that  a 
number  of  passengers  boarded  said  car;  that 
just  before  plaintiff  attempted  to  board  the 
same,  said  car  started  fwward;  that  just  as 
Bsid  car  started,  and  wliLle  said  car  was  mov- 
ing very  slowly,  not  to  e;tceed  approximately 
one  or  two  miles  per  hour,  plaintiff  attempted 
to  board  the  same;  that  in  boarding  said  car. 
plaintiff  put  his  foot  upon  the  step  thereof  and 
took  hold  of  one  of  the  handholds,  or  rods 
provided  on  said  car  by  the  defendants  for 
the  use  of  passengers  In  boarding  and  alight- 
ing from  said  car;  that  on  account  of  the  dan- 
gerous and  defective  and  insecure  condition  of 
said  rod,  or  handhold,  and  the  manner  in  which 
same  was  attached  to  said  car,  said  handhold 
broke  and  became  loosened  from  said  car,  thus 
and  thereby,  then  and  there  causing  this  plain- 
tiff to  fall  from  said  car  to  the  pavement  of 
the  street,  and  thus  and  thereby  then  and  there 
giving  to  plaintiff  the  following  painful,  per- 
manent and  dangerous  injuries,  to  ^t:  *  *  • 

"  'Plaintiff  says  that  he  has  been  damaged  by 
the  negligent  acts  of  th£  defendants,  afore- 
said, in  the  sum  of  ten  thousand  dollars  ($10,- 
000)  for  which  sum,  together  with  costs  of 
suit  in  his  behalf  expended  he  asks  judgment.* 

'The  facts  show  that  plaintiff  .was  injured 
on  the  19th  day  of  December,  1015,  at  12:30 
p.  m.  while  boarding  on  east-bound  street  car 
on  Tenth  street  in  Kansas  City,  Missouri.  The 
southwest  corner  of  Tenth  and  Locust  streets 
was  the  regular  stopping  place  for  tsking  on 
and  discharging  passengers  for  east-bound  cars. 
Defendants  car  had  stopped  at  the  usual  place 
for  the  purpose  of  taking  on  and  discharging 
passengers.  After  several  passengers  bad 
boarded  the  car  at  the  rear  end  thereof  the 
car  started  up  at  the  rate  of  1^  to  2  miles 
per  hour.  About  tliat  time  plaintiff  who  bad 
come  north  on  the  west  side  of  Locust  street, 
on  tiie  south  side  of  Tenth  street,  proceeding 
in  a  faat  walk  or  slow  trot,  resched  the  car 
when  it  had  gone  about  Its  length.  He  boarded 
the  first  step  of  the  car  with  safety,  holding 
with  his  right  hand  to  the  middle  handhold  and 
with  bis  left  hand  to  the  west  handhold,  or  the 
nearest  one  to  the  back  of  the  car.  When  the 
cor  had  partially  crossed  Locust  street  plain- 
tiff attempted  to  step  up  into  the  vestibule 
when  the  right  hsndhi^  Iroke  and  came  loose, 
precipitating  plaintiff  to  the  pavement. 

"We  believe  that  the  petitioii  falls  to  state 
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a  cauBe  of  action  and  from  the  evidence  plain- 
tiff is  not  entitled  to  recover,  and  that  defend- 
ant's demurrer  to  the  evidence  should  have 
been  matained.  A  person  becomes  a  passenser 
on  a  street  car  by  a  contract  express  or  Im- 
plied and  may  become  one  in  attemptins  to 
get  on  a  car  at  the  time  and  place  provided  for 
that  purpose,  but  one  does  not  become  a  pas- 
seoEer  by  making  an  attempt  to  board  a  mov- 
ing car  when  the  car  men  are  ignorant  of  his 
preBence.  There  is  no  Allegation  in  the  peti- 
tion or  contention  in  this  case  that  the  car  men 
knew  that  plaintiff  was  attempting  to  board 
thef  car.  The  ear  bad  started  up  and  defend- 
ant's servants  were  not  expected  to  anticipate 
that'  persons  would  board  it.  There  was  no 
pleading  or  proof  that  defendant  by  custom  had 
permitted  persons  to  board  cars  after  they 
had  started  up.  Plaintiff  was  not  an  invitee 
nor  was  he  a  pasesnger.  Schepers  v.  Union 
Depot  Ry.  Co.,  126  Mo.  665,  675,  29  S.  W. 
712;  Schaefer  t.  St.  Lottia  &  Subnrttan  Railway 
Co.,  128  Mo.  64,  71,  30  S.  W.  331;  Meriwether 
V.  BaUway  Co.,  45  Mo.  App.  628,  634;  Mat- 
hews V.  Railway,  156  Mo.  App.  715,  723,  137 
S.  W.  1003;  Danielson  v.  Railway,  175  Mo. 
Ajpp.  314,  316,  162  S.  W.  307;  Speaks  v.  Rail- 
way, 179  Mo.  App.  311,  323,  324,  166  S.  W. 
864.  Defendant  owed  him  no  duty  other  than 
to  use  ordinary  care  to  avoid  injuring  bim 
after  its  servants  discovered  or  shoold  have 
known  that  voluntarily  and  uninvited  be  bad 
placed  himself  on  the  car  and  was  Uable  to 
be  burt  Mathews  T.  Railwar,  lupra;  Speaks 
V.  Railway  Co.,  supra. 

"In  the  case  of  McCarty  v.  Railroad,  105  Mo. 
App.  506,  80  S.  W.  7,  plaintiff  hoarded  a  car 
not  at  the  usual  stopping  place  and  where  he 
was  not  known  or  expected  by  defendant's 
servants  in  charge  of  the  car.  The  car  started 
and  plaintiff  grabbed  for  the  handhold  and  It 
came  loose,  injuring  him.  The  court  permit- 
ted him  to  recover  on  the  theory  that  defend- 
ant owed  him  under,  the  circumstances  the  duty 
of  using  ordinary  care  to  furnish  a  reasonably 
safe  handhold.  The  court's  theory  is  ex- 
pressed on  pages  603,  604  of  the  opinion  (80 
S.  W.  9),  wherein  the  court  said: 

"  The  present  plaintiff  was  not  a  servant 
nor,  yet,  a  passenger;  but  as  regards  the  use 
of  the  handrail  at  an  unusual  place,  his  statas 
was  intermediate  between  that  of  a  bare  li- 
censee and  a  passenger;  a  statas  that  has  no 
distinctive  legal  appellation  so  far  as  we  know. 
He  was  not  exactly  an  invited  licensee,  but, 
perhaps,  might  be  called  appropriately  a  prob- 
able licensee;  for  he,  like  every  one  else,  was 
expected  to  use  the  handrail  as  an  aid  to 
mounting  to  the  platform  and  maintaining  a 
position  on  it.  The  duty  owed  1^  the  defend- 
ant to  the  plaintiff  Is  like  that  owed  by  rail- 
way companies  to  persons  who  walk  on  depot 
platforms  or  get  on  cars,  not  with  the  inten- 
tion of  becoming  passengers  nor  as  mere  idlers 
or  intruders,  but  to  assist  friends  who  are  tak- 
ing passage,  or  on  some  other  privileged  mis- 
sion. A  carrier  is  under  an  obligation  to  that 
class  of  people  to  use  ordinary  care  in  keeping 
its  platform  fit  for  their  nse  and  in  regulating 
the  movements  of  its  trains  bo  as  not  to  hurt 
them.' 

'If  the  court  was  correct  in  that  case  then 
we  think  that  this  plaintiff  has  a  case.  How- 
ever, we  are  unable  to  agree  with  the  theory 
upon  whidt  the  court  permitted  recovery  in 


that  case.  We  think  the  court  dearly  in  error 
in  comparing  plaintiff's ,  position  in  that  case 
to  that  of  persona  who  walk  on  depot  plat- 
forms or  who  aaaist  passengers  on  and  off  of 
trains.  Carriers  are.  under  obligation  to  ase 
ordinary  care  towards  such  persons  for  the 
reason  that  the  latter  are  invited  to  use  such 
places.  We  know  of  no  such  status  as  in- 
termediate between  that  of  a  bare  Ueensee 
and  ft  passenger,  or  a  probable  licensee.  The 
learned  judge  who  wrote  the  opinion  in  the  Mc- 
Carty Case  cites  no  authority  to  support  liia 
statement  that  tbere  is  such  a  status.  The 
plaintiff,  both  in  the  McCarty  Case  and  In 
this  case,  was  not  invited  to  hoard  the  car 
under  the  circumstances  shown  in  evidence. 

"From  what  we  have  ssid  the  judgment 
mast  be  reversed  and  It  is  so  ordered.  All  con- 
cur. But  deemlog  the  opinion  herein  to  be  in 
conflict  with  the  case  of  McCarty  v.  Railroad, 
supra,  decided  by  the  St.  Iiouis  Court  of  Ap- 
peals, the  cause  is  certified  to  the  Supreme 
Court" 

[1]  I.  In  Schaefer  t.  St  Loula  ft  Suburban 
Railway  Co.,  128  Ma  64,  loc.  ctt  71,  30  S.  W. 
331,  332,  the  doctrine  was  enunciated  that— 

"Without  a  contract  for  carriage  on  one  part 
shown,  and  an  acceptance  on  part  of  the  other, 
either  expressed  or  implied,  the  relatimi  of 
passenger  and  carrier  can  never  exist." 

In  Schepers  v.  Union  Depot  By.  Co.,  126 
Mo.  665,  29  S.  W.  712,  the  rule  was  laid  down 
that  one  does  not  become  a  passenger  on  a 
street  car  by  a  mere  attempt  to  board  the 
car  while  It  is  in  motion,  bnt  that  there  must 
be  some  act  on  the  part  of  the  carrier  in- 
dicating acceptance. 

In  McCarty  v.  St.  Louis  &  Suburban  Rail- 
way Co.,  supra,  Judge  Goode,  speaking  for 
the  court,  said: 

"A  person  becomes  a  passenger  on  a  street 
car  by  a  contract,  express  or  implied.  He 
may  become  one  in  attempting  to  get  on  a 
car  at  a  place  provided  for  that  purpose,  and 
where  people  are  expected  to  take  passage, 
though  his  attempt  fails  [citing  anthorities]. 
But  a  man  does  not  become  a  passenger  Iv 
making  such  an  attempt  at  a  plam  when  he 
is  not  expected  and  when  the  car  men  are 
ignorant  of  his  presence.  As  was  said  in 
Washington,  etc..  Railroad  v.  Grant,  11  App. 
Cas.  (D.  C.)  107,  'If  a  person  voluntarily 
alights  from  a  street  car  in  motion  or  when  at 
a  place  or  in  a  position  where  passengers  are 
not  intended  or  expected  to  get  off  the  car, 
the  passengers  so  getting  off  or  on  the  car 
takes  the  risk  of  injury  by  the  sudden  starting 
op  of  the  car,  and  the  employees  who  so  start 
the  car  are  not  ne^igent  if  they  are  Ignorant 
that  the  passenger  is  so  alighting  from  or  get- 
ting on  the  car.' " 

In  Speaks  t.  MetTop<^ltan  Strert  By.  Co^ 
179  Mo.  App.  loo.  cit  828,  166  8.  W.  8G8,  It 
was  said:  ' 

"The  mere  fact  that  deceased  ran  or  went 
towards  and  jumped  or  stepped  on  the  movins 
car  did  not  create  the  relation  of  carrier  and 
passenger.** 


Digitized  by  Google 


Mo) 


KANSAS  CITT  BTB.  CO. 
ittt  &w.) 


387 


In  tbe  butant  caw  tbe  petition  does  not 
Allege  that  plalntUC  was  a  passenger  or  In- 
tending to  beoome  a  paasenger,  nor  does  It 
or  tte  evidence  dladose  tbat  tbe  motorman 
or  coDdnctOT  ot  the  car  knew  of  pUin tiff's 
prcsenoe.  Tin  motorman  testUed: 

"Q.  As  700  went  across  Locust  street,  I  viU 
ask  7on  to  state  to  tbe  Jury  about  at  what 
rate  at  speed  your  car  vas  goinc  vben  yon 
passed  tbe  sidewalkv  line  at  tbe  east  Une  ot 
Loeast  street?  A.  I  was  geing  about  ten  mQes 
an  hour  I  ahoold  Judge. 

"Q.  Yoa  had  then  run  clear  across  Locust 
street?    A.  Tes,  sir. 

"Q.  What  vas  the  first  notice  70U  received 
that  ai^thliig  unusual  had  happened?  A. 
When  I  got  a  bell  from  the  conductor. 

-Q.  What  kind  of  a  beU?  A.  Bmergency 
bell  to  atop. 

"Q.  You  had  then  passed  the  ridewalk  line 
of  Locnat  street?    A.  Tes,  sir^ 

"Q.  Do  yoa  know  of  your  own  knowledge 
about  passengers  getting  on  the  rear  end  back 
there,  anything  of  your  own  knowledge  about 
that?   A.  No  I  don't. 

"Q.  YoQ  were  at  tbe  front  end  and  looking 
alieadT    A.  Tes,  str." 

Tb&  omdnctor  testified: 

"Q.  Aftur  starting  your  car  did. yon  see  the 
nan  who  afterwaid  fell  from  the  ear  coming 
toward  tbe  car?  A.  I  saw  him  as  he  ran 
toward  tiie  car. 

*'Q.  Trom  where  did  he  run?  A  Be  came 
from  the  west  aide  of  Locust  street. 

"Q.  Which  direction  did  he  come?  A.  (Indi- 
cating) Like  this  would  be  Locust  street. 

"Q.  The  west  line  of  Locust  street?  A. 
Yes,  sir;  he  angled  across  and  caught  the  car 
Jnst  psat  tile  middle  of  the  street. 

"Q.  He  caught  tbe  car?  A.  Yes,  sir. 

^'Q.  Now  then  at  that  time  when  he  ran  and 
caught  the  car,  how  fast  was  your  car  rnn- 
ning?  A.  I  should  Judge  abont  ten  miles  an 
boor." 

H.  J.  G.  Hoa.  a  paMmcer  on  Oia  car,  tea- 

tlfled: 

"Q.  Where  was  that  man  when  yon  first  saw 
him?  A.  Bight  in  the  center  of  tbe  street 
on  LocuBt. 

"Q.  After  the  car  started  from  the  west 
side,  after  it  had  stopped  on  the  west  side  of 
Locust  and  started,  how  far  bad  it  gone  before 
yon  saw  him  at  all?  A  The  rea^  end  of 
the  car  was  right  even  with  the  west  carb. 

"Q.  When  yon  say  bim?  A  Yes,  sir. 

"Q.  What  was  he  doing  when  you  saw  him? 
A.  Running  right  toward  the  street  car  from 
the  southeast  comer;  that  is,  right  ba^  of  th» 
southeast  comer  of  Locust. 

"Q.  He  was  coming  diagonally  giring  nortii- 
eaat?   A.  Yes,  sir." 

«       •  _    «       •   -    •       •  • 

Now,  I  win  ask  yon  to  ten  the  Jury 
about  how  fast  tiie  car  was  running  when  be 
got  hoM  oi  that  handle  and  Jumped  up  on 
the  stop?  A.  The  ear  was  g^ng  about  be- 
tween e^ht  and  tea  miles  an  hour." 

Plaintiff  testified  that  when  he  attempted 
to  board  tbe  car  the  rear  end  thereof  was 
about  Ave  feet  west  of  tbe  properl^r  Une  on 


Locust  street  and  that  tbe  car  was  morlng. 
"I  Bhoold  say  a  mile  or  mile  and  a  baU  an 

honr."  Clearly,  undw  the  anthorltlea  quoted 
above,  he  was  lif  no  sense  a  passenger  on 
the  car. 

[2]  II.  Bearing  upon  the  questtoi  of  negli- 
gence of  d^endant,  John  H.  Khatham,  for- 
merly employed  by  defendant  as  a  car  repair- 
er, testified  that  when  so  employed  he  had 
charge  of  "taking  care  of  and  putting  on" 
handholds  on  the  cars  of  tile  ccmpany ;  that 
during  six  years  of  service  none  were  ever 
broken  by  a  passenger;  that  an  outside  In- 
spection of  the  casting  which  was  broken 
would  not  have  revealed  the  defect  but  that 
the  same  could  only  have  been  detected  by 
breaking  It  In  two. 

"Q.  Was  it  your  business  to  keep  these 
things  in  repair?  A.  Yes,  ^r. 

"Q.  And  to  see  that  the  handholds  on  the 
cars  were  strong  enough  to  do  the  work?  A. 
Take  hold  of  them  on  inspection  day,  take  these 
things  and  stand  on  the  step  and  Jerk  on  them. 

"Q.  Tbe  inspection  yon  pot  on  them  you  get 
on  the  stop  and  Jerk  on  them  like  this?  A. 
Yes,  sir, 

"Q.  You  were  an  inspector,  were  yon?  A. 
Yes,  I  inspected  that  part  of  the  work,  Just 
that  part  of  tbe  body  work. 

"Q.  When  did  you  inspect  csr  No.  221?  A. 
Well,  on  Monday  before  this  was  broken. 

"Q.  What  day  did  it  break?  A.  It  broke  on 
the  19th,  I  think. 

"Q.  It  broke  on  Sunday?  A.  Yes,  the  next 
following  Monday  would  have  been  inspection 
day. 

"Q.  You  inspected  It  about  a  week  before? 
A.  Yes,  sir. 

"Q.  Now,  you  did  not  think  that  this  condi- 
tion was  one  which  bad  grown  there?  A  That 
piece,  yon  couldn't  detect  it. 

"Q.  I  did  not  ask  yon  that,  you  saw  It,  yon 
condnded  it  had  been  that  way  ever  since  It 
was  cast?  A.  Yes,  sir." 

Walter  H.  Prior,  In  the  brass  foundry 
business,  testified  that  for  about  16  years 
his  concern  had  mauufactured  for  defendant 
brass  castings  used  for  holding  handrails 
on  cars;  that  all  such  castings  were  not 
made  out  of  anything  but  brass;  that  after 
they  were  moulded,  they  were  Inspected 
twice,  once  In  the  foundry  and  again  In  the 
shipping  department;  that  "it  Is  absolutely 
Impossible  to  make  all  perfect  castings,  no- 
body does  It,  and  nobody  can  do  It,  and  it  Is 
for  this  reasMi  that  we  use  this  rigid  inspec- 
tion which  we  do";  that  a  flaw  called  a 
"cold-shot,"  whera  tbe  metal  "is  poured  a 
little  cold,"  and  another  Saw  called  a  "blow- 
hole," In  the  form  of  a  pocket  and  cmulng 
from  an  air  vent,  frequently  occurs. 

"Q.  Then  I  win  ask  yon  if  there  is  any 
amount  of  ordinary  Inspeettm  wfaldi  would  de- 
tect  that  Mow-hole  or  poeiket?  A.  There  is 
jnst  tbe  usual  amount  of  Inspeetion  we  giv^ 

the  castings  go  through. 

"Q,  Could  you  detect  it  by  inspection  other 
than  to  break  into  it?  A.  Not  if  it  was  a 
flaw  m  the  inside.  We  have  no  way  of  seeing 
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it  You  mar  look  down  into  those  castings 
very  readily  and  see  it  was  hard  to  detect,  any- 
think  lilEB  a  littie  bit  of  a  crease  you  couldn't 
see  under  a  magnifying  glass. 

'"Q.  Is  there  any  way  of  preyenting  a  flaw 
from  happening  in  your  work  of  tbis  brass 
mold?   A.  We  wish  we  conld  find  some  way. 

"Q.  Have  you  been  able  to?  A.  No,  and 
nobody  else. 

"Q.  Yon  have  been  in  this  busineaa  how 
many  years?  A.  Since  I  have  been  16  years 
old,  about  16  year*— about  18  years." 

In  the  llglit  of  this  evidence,  coupled  with 
the  manifest  fact  that  plaintiff  was  not  a 
passenger,  we  do  not  think  that  defendant 
could  be  adjudged  guilty  of  negligence.  By 
the  system  of  inspection  described,  defendant 
seems  to  have  exercised  ordinary  care  for  the 
safety  of  passengers  and  it  should  not  be 
held  responsible  for  latent  defects  in  equip- 
ment purchased  from  competent  and  reputa- 
ble manufacturers  who  use  proper  material 
and  a  skillful  method  of  manufacture.  Any 
otlier  rule  would  make  It  an  insurer  and  li- 
able for  what  la  not  negligence.  Grand  Rap- 
ids &  Indiana  R.  R.  Co.  v.  Huntley.  38  Mich. 
537,  31  Am.  Rep.  321;  City  Passenger  Ry. 
Co.  V.  Nugent,  86  Md.  349,  38  Atl.  779;  To- 
ledo, Wabash  &  Western  By.  Co.  v.  Beggs, 
85  III.  80,  28  Am.  Rep.  613;  Roanoke  By. 
&  Blec  Co  T.  Sterrett.  108  Va.  533,  62  S. 
R  385,  19  L.  R.  A.  (N.  S.)  316,  128  Am.  St 
Rep.  971.  The  record  before  us  shows  that 
the  manufacturer  of  the  particular  castings 
used  bad  been  in  the  brass  foundry  business 
for  18  years,  that  the  material  always  used 
was  brass,  that  a  rigid  double  inspection  was 
made  of  all  castings  moulded,  and  that  tliere 
was  no  evidence  tending  to  Impeach  his 
business  reputation  or  questioning  his  com- 
petency or  skill  as  a  manufacturer.  Defrad- 
ant  made  a  weekly  inspection  of  all  hand- 
holds by  a  test  which  to  all  Intents  and  pur- 
poses seemed  thorough  and  practical,  ther^y 
tululUng  the  obligation  resting  upon  it. 

[3]  III.  The  case  of  McCarty  v.  St  Louis 
9c  Suburban  Railway  Co.  referred  to  by  the 
Kansas  City  Court  of  Appeals,  while  some- 
what analogous  upon  the  facte,  is  neverthe- 
less dissimilar  In  some  respects  to  the  case 
under  review.  As  far  as  the  opinion  tliere 
discloses,  no  previous  Inspection  of  the  hand- 
rail was  proven  In  that  case,  nor  was  any 
testimony  offered  as  to  whether  or  not  the 
railway  company  purchased  from  another  or 
Itself  manufactured  the  handrail  which  gave 
way.  True,  the  rule  was  there  laid  down 
that  the  defendant  "was  under  an  obligation 
to  the  plaintiff,  as  to  the  public  generally, 
to  have  the  handrail  sound  and  secure,  if 
that  could  be  done  by  ordinary  care.  In 
providing  the  handrail  the  company  tacitly 
agreed  with  any  one  who  had  occasion  to  use 
it,  in  a  lawful  attempt  to  take  passage  on 
the  car,  to  be  careful  that  it  was  safe." 
However,  that  doctrine  but  comports  with 


What  the  defendant. dU  In  this  ease  by  ti^g 
ordinary  care,  through  its  ejvtem  of  Inspec- 
tion, to  Bee  that  the  handheld  was  safe. 
While  we  do  not  fully  approve  of  what  was 
said  in  the  McCarty  Case  as  to  the  status  of 
plaintiff  being  "Intermediate  between  tliat 
of  a  bare  licensee  and  a  passoiger"  and  that 
he  "was  not  exactly  an  invited  licensee,  but 
perhaps,  might  be  called  appropriately  a 
probable  licensee,"  nevertbelees,  that  lan- 
guage does  not  affect  the  merits  of  the  deci- 
sion. 

Our  conclusion  in  the  case  at  bar  Ib,  tliat 
that  Judgment  of  the  Kansas  City  Court  of 
Appeals,  reversing  the  Judgment  of  the  cir- 
cuit court,  was  correct,  and  we  hereby  re- 
verse the  Judgment  of  the  circuit  conrt. 
However,  under  the  ertdrace  herein  adduced, 
we  do  not  think  there  is  soffldent  conflict 
between  the  said  opinion  of  the  Kansas  City 
Court  of  Appeals  and  the  opinion  of  the  St 
Louis  Court  of  Appeals  in  McCarty  v.  St 
Louis  &  Suburban  Railway  Co.,  supra,  to 
necessitate  our  overruling  the  latter  case. 
Upon  the  facts  there  before  the  court,  as 
indicated  by  the  opinion,  the  Judgment  seems 
to  have  been  correct 

All  concur. 


STATE  sx  rel.  JOPLIN  A  PITTSBURG  RY. 
CO.  V.  PUBLIC  SERVICE  COMMISSION. 
(Na.  22592.) 

(Supreme  Conrt  of  Hissonri,  in  Bane.  July  8, 
1^1.   Motion  for  Behearing  Denied 
Jnly  22,  1921.) 

Coflstitstlosal  law  ^129— Denial  of  railroad 
oonpaay's  right  to  Issue  beads  held  Inpalr- 
nent  ef  oontraot  right. 

Under  a  railroad  company's  mortgage  on  its 
property,  existing  and  after  acquired,  giving  it 
the  right  to  issoe  bonds  •on  sabsequent  edi- 
tions and  extensions  upon  showing  net  otrn- 
ings  double  its  interest  charges,  railroad 
proposed  to  issue  bonds  on  additions  to  its 
property,  for  part  of  which  the  expenditures 
were  made  more  than  five  years  prior  to  ap- 
plication to  the  Public  Service  Conmiission  for 
antbority  to  issue  such  bonds,  the  delay  in  mak- 
ing audi  application  being  due  to  the  fact  that 
the  company  could  not  show  the  requisite  net 
earnings  prior  to  its  application.  By  PuUie 
Service  Act,  1  67,  the  Oonmiission  is  prohibited 
from  antbori^ng  the  issoance  of  bonds  for  ad- 
ditions made  more  than  five  yean  prior  to  ths 
application.  Beld,  the  appUoition  sboold  be 
granted,  for  section  67,  if  construed  to  deny 
such  right,  would  be  unconstitntional,  as  impair- 
ing the  company's  contract  right  to  issue  such 
bonds,  conttary  to  Gonst  U.  8.  art.  1«  {  10. 

Mandamus  by  the  State,  on  the  relation 
of  the  Joplln  &  Pittsburg  Railway  Company, 
against  the  Public  Service  Commission  of 
the  state  of  Missouri.   Alternate  writ  made 

permanent. 


Cs»For  otbar  otsM  see  tun*  toplo  and  KBT-NDHBER  tn  all  Ksr-Mnnibmd  Dlaarti  u4  IndON 
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TUs  Is  a  proceeding  by  mandamus  Insti- 
tuted In  fblB  court  by  the  relator  against  the 
respondrat  to  compd  tb^  to  anthprlie  tbe 
ftmner  to  issue  its  bonds  in  the  sum  of  9278.- 
000,  as  aatborized  by  its  first  mortgi^,  dat- 
ed Marcb  1, 1910,  to  be  more  fully  mentioned 
later.  Tbe  facts  of  tbe  case  are  nndispated, 
and  appear  from  tbe  petition  for  tbe  writ 
and  tbe  return  thereto,  wbich  is  a  demurrer, 
to  he  substantially  as  follows: 

Tb^  company  has  tbe  contract  right,  by 
the  terms  of  tbe  mortgage  motioned,  to  is- 
sue these  bonds  on  aceount  of  addltl<ms  and 
ext^udons  to  and  of  Its  property  made  since 
the  date  of  the  mortgage,  and  to  s^  the 
same  and  receire  tbe  proceeds  thereof,  niat 
mortgage  was  upon  all  of  tbe  property  of  tbe 
company  then  exl^tlng  or  thereafter  acquir- 
ed. By  Its  terms,  the  company  could  not 
create  another  first  Uen  upon  property  there- 
after acquired,  and  borrow  money  by  reason 
thereof,  baring  disabled  itself  from  so  doing 
by  reason  of  tbe  after-acqnired  property 
clause,  by  the  terms  of  wblcb  the  mortgage 
covered  not  only  all  property  In  existence  at 
Its  date,  but  also  all  thereafter  acquired. 
Hence,  It  was  provided  that  tbe  company 
should  have  tbe  right  to  borrow  money  by 
way  of  additional  first  mortgage  bonds  on  a 
parity  with'  those  already  Issued  to  tbe  ex- 
tent of  80  per  cait.  of  tbe  valne  of  the  prop- 
erty acquired  by  the  company  subsequent  to 
the  date  of  the  mortgage.  It  was  further  pro- 
vided in  this  mortgage  that  after  the  expend- 
itures were  made  tbe  company  should  not 
issue  honds  on  account  thereof  unless  and 
until  the  company  could  show  that  Its  net 
earnings,  for  12  months  preceding  the  Issu- 
ance, were  equal  to  twice  Its  Interest  charges. 
The  company  was  unable  to  make  such  show- 
ing as  to  interest,  and  hence  unable  to  exer- 
cise the  right  to  Issue  these  bonds  until 
shortly  before  tbe  date  of  Its  application  to 
the  Commission.  In  other  words,  tbe  com- 
pany made  Its  application  as  soon  as  it  was 
entitled  under  the  terms  of  its  mortgage  to 
issue  the  bonds.  Tba  provisions  of  the  com- 
pany's first  mortgage  enabling  It  to  issue 
these  addtttmal  bonds  cmstitnted  a  pzoperty 
lit^t  springing  from  tbe  contract 

Apidlcation  was  duly  made  to  tbe  Oonunls- 
ri<m  for  the  requisite  authority  to  issue  these 
bonds.  A  bearing  was  r^ulariy  held  and 
the  authority  dmiied.  ^le  Gommisedon  found 
and  declared  that:  da)  Tbe  company  was 
given  tbe  right  by  the  mortgage  to  issue  the 
bonds ;  (b)  it  had  actually  made  the  additions 
to  pn^^erty  Ualmed ;  (c)  had  complied  in  all 
respects  with  the  terms  of  tbe  mortg^  oom- 
traet  to  be  perfiwmed  1^  It  as  a  condition  to 
■odi  IsBuance;  (d)  was  entitied  under  tbe 
lav  and  facts  to  be  antiiorieed  by  the  Con- 
mlsiedoa  to  make  sucb  issue,  and  the  Gom- 
misston  diould '  and  would  authorise  the 
same,  save  and  vxcept  only  for  ttie  fact  that 
a  part  of  tbe  expmditurea  occurred  more  than 


fire  years  prior  to  the  application  to  the  Cmn- 
mlsdon  for  8u<^  authori^,  and  that  ttie 
CommlssUm  was  prohiUted  by  ttw  provlsloiis 
of  section  57  of  tbe  act  (Laws  IftLS,  p.  66Q 
from  authorizing  the  Issuance  of  bonds  for 
additions  made  more  than  five  years  prerl- 
ons  to  ttie  apidieatlMi. 

The  company  was  not  zanlBs  in  foiling  te 
applj  for  authwity  to  issue  these  bonds  with- 
in five  yean  aftw  the  expei^turee.  As  8tat> 
ed,  it  could,  under  tbe  mortgage,  issue  addi- 
tional bonds  only  when  it  could  show  net 
eamlnga  dotible  the  Interest  charges.  This 
Aowing  it  c6nld  not  make  preriou*  to  tbe 
date  of  the  application.  This  fact  is  pleaded 
and  la,  of  ooors^  admitted  by  tbe  demurrer. 
Tbe  Oommlsslon  held  that  it  was  prohibited 
by  a  provision  of  section  ff7  of  the  Public 
Service  Gommlstion  Act  from  gntntlng  such 
authority  where  sudi  expenditures  have  oo> 
curred  more  than  *Vve  years  next  prior  to 
the  filing  of  ui  applieation  with  the  Cramnis- 
Aoa  for  the  required  autlunrlsatton." 

Under  these  drcnmstances  it  is  contended 
that,  in  the  event  that  eatSb  quoted  provision 
is  not  applicable  or  for  any  reason  is  void, 
then  the  Cnnmission,  havii^  found  that  but 
therefor  it  should  and  would  grant  the  au- 
thorization, the  company  Is  entitled  to  have 
the  Commission  comp^ed  to  grant  tbe  au- 
thority as  a  mere  ministerial  acL 

The  first  contention  of  counsel  for  relator 
la  stated  in  the  following  language: 

"The  five-year  limitation  provision.  If  applied 
to  the  mortgage  coDtract  in  qtieBtioti,  is  uncon- 
stitQtional,  null,  and  void  and  constitutes  no  de- 
fense for  the  failure  of  the  Commiasion  to 
grant  tbe  authority  in  reliance  thereon  becanse 
(b)  such  provision  so  applied  impairs  tbe  obli< 
gatioDs  of  the  mortgage  contract,  and  (b)  de- 
prives the  company  of  its  property,  i.  e.,  its 
vested  right  to  issae  these  bonds  and  receive 
tbe  proceeds  thereof,  without  due  process  of 
law.** 

There  can  be  no  question  but  what  the 
mutual  rights  of  the  parties  as  stated  In  the 
mortgage  are  protected  by  section  10  of  arti- 
cle 1  of  tbe  Constitution  of  the  United 
States,  which  provides,  among  other  things, 
that— 

"No  state  shall  *  •  •  pass  any  *  *  • 

law  impairing  tbe  obligations  of  contracts." 

Tbe  rulings  of  the  Supr«ne  Court  of  the 
United  States  are  all  one  way  upon  tbfrt 
subject  6  Ency.  of  U.  S.  Sup.  Gt.  Reports. 
782;  Fletcher  v.  Peck,  6  Grancb.  87.  loc.  dt. 
187.  3  I/.  Ed.  182,  loc.  dt.  178;  Green  v. 
Blddle.  8  Wheat  1,  S  L.  Ed.  647,  loc.  dt  670; 
6  Bncy.  of  U.  S.  Sup.  Gt  R^.  769;  Dart- 
mouth College  Woodward,  4  Wheat.  618,  4 
L.  Bd.  629,  loc.  dt  667,  opinion  of  Justice 
Washington,  loc.  dt  668,  664;  Ogden  t. 
Saunders,  12  Wheat  213,  loc.  dt.  816,  6 
L.  Ed.  606;  6  Bncy.  of  U.  8.  Sup.  Gt  Rep. 
874. 
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Clyde  T&ylor,  of  Kansas  City,  for  relator. 

B.  Perry  Spencer,  Graieral  Counsel,  and 
Jaiiu»  D.  Undny,  Aast  Coonsel,  both  <tf  Jef- 
Cbtsod  City,  for  tmpmdaat 

WOODSON,  J.  (after  atatlng  the  facts  as 
above).  There  cannot  be  any  doubt  bat  what 
Oie  flve-year  limitation  of  the  Public  Service 
Commission's  rlfl^t  to  authorise  the  Issne  of 
the  bonds  In  qnestlon  Is  an  impairment  of 
the  company's  contract  right  to  issne  the 
bonds  in  question,  and  for  that  reason  Is  on- 
constitutional  and  void,  without  such  limita- 
tion can  be  sustained  upon  the  ground  tliat 
it  is  a  reasonable  police  regulation. 

That  the  state -under  its  police  power,  with- 
in reasnulble  limitations,  has  the  auttiorlty 
to  regulate  or  innbibit  the  Issuance  of  bonds 
secured  by  mortgage  upon  the  properties  of 
puNlc  service  corporations  goes  without  say- 
ing, but  that  does  not  mean  ttast  Uie  state 
has  the  alnmlate  arbitrary  ri^t  or  power  to 
so  do,  for  Are  years,  m  for  any  othw  period 
of  time  without  it  amwara  that  the  esndse 
of  sudi  authority  U  In  the  interest,  proteo- 
tlon,  or  promotion  of  ttie  public  good,  d^ed 
by  the  state  and  federal  courts,  but  not  other- 
wise. State  T.  Smith,  28S  Uo.  212,  loc:  dt 
265,  186  S.  W.  466,  88  L.  B.  A.  (N.  S.)  179; 
State  T.  Slsher,  S2  H&  174,  loc.  clt.  177; 
United  States  t.  D.  &  H.  Co.,  218  U.  S.  866,  29 
Supw  CL  B27,  BS  L,  Ed.  886;  Harriman  t. 
Interstate  Oommeroe  Cammisslon,  211  U.  S. 
411,  29  Sup.  a.  116,  63  L.  Ed.  268. 

From  the  facts  In  this  case  It  does  not  ap- 
pear that  the  public  good  wlU  in  any  way 
be  served  by  withholding  from  the  company 
the  authority  to  Issue  the  bfrnds  mentioned, 
but  it  Is  Inferable,  at  least,  Out  the  public 
good  will  be  promoted  and  served  1^  their 
Issuance,  because  it  Is  always  beoefldal  to  the 
public  interest  that  the  railroads  of  the 
country  dtould  be  maintained  and  improve- 
ments made  In  the  way  of  betterments,  which 
the  facts  in  this  case  show  was  the  design,  to 
pay  for. Improvements  made  by  the  compaiiy. 

For  the  reasons  stated  we  are  of  the  opin- 
ion that  the  alternate  writ  heretofore  Issued 
should  be  made  permanent.  It  Is  so  ordered. 

All  concur;  DAVID  E.  BLAIB,  In 
separate  opinion. 

JAMES  T.  BLAIR,  C.  J.,  not  sitting. 

DAVID  B.  BLAIB,  J.  (concurring)  .1  I  agree 
chat  section  57  of  the  Public  Service  Commis- 
sion Act  la  unconstitutional  In  so  -far  as  it  af- 
fects the  rights  of  relator  to  Issue  bonds  un- 
der its  mortgage  Issued  before  the  passage  of 
such  act,  and  that  no  considerations  based 
upon  the  police  power  of  the  state  make  such 
act  valid  as  to  such  mortgage. 

I  fear  the  language  used  in  the  majority 
(pinion  may  be  regarded  as  holding  that  said 
section  67  is  unconstitutional  and  void  In 
fixing  a  five-year  limitation  for  the  approval 


of  bonds  authorized  1^  mortgages  on  the 
property  of  public  utilities,  even  though  such 
mortgages  are  executed  subsequent  to  the 
passage  of  the  Public  Service  Ckunmisslon 
Act  That  question  is  not  Invtdved  In  this 
case. 

For  the  reason  stated,  I  cwcor  In  the  re- 
suit. 


STATE  ex  rel.  WOLFE  v.  MISSOURI 
DENTAL  BOARD.  (No.  22623.) 

(Supreme  Court  of  Ulssonri,  in  Bane.  Jidy  8, 
1921.  Motion  for  Behearing  Denied 

July  22,  1921.) 

t.  Pliyslolaiis  asd  sargsou  ^5(2),  11(1)— 
Deatal  Board  lias  llmttsd  diseretion  la  iaaa- 
lag  Iflltial  sertMeafe  ef  reslstratiea,  M  so 
diaoratlaB  la  the  aiara  lasiiaaoe  ef  a  renewal 
Uoeaseb 

In  the  issnanee  of  a  certificate  of  registra- 
tion, and  in  the  revoking  of  audi  certificate 
or  a  license  issued  thereunder,  after  a  trial, 
there  is  more  or  less  discretion,  although  not 
an  unreEulated  discretion,  lodged  in  tbe  Mis- 
souri Dental  Board;  but  in  tbe  mere  iseuance 
of  a  renewal  license  there  is  no  discretion,  un- 
der Bev.  St.  1919,  IS  12627-12662. 

2.  Mandaains  «=>I72— Oa  mandamus  to  com- 
pel Issuance  of  renewal  of  dental  license  ra- 
fased,  Saprame  Coart  will  not  detsrnlas 
faets  whare  there  has  baea  ae  kaarlag  by  tke 
board. 

In  mandamus  proceeding  In  the  Supreme 
Court  to  c(»npel  the  Dentsl  Board  to  issoe  a 

renewal  dent^  license  refaaed  by  it,  the  Su- 
preme Court  will  not,  In  thfe  first  Instance,  de- 
termine tbe  facts  of  a  violation  of  law  aa- 
thorizing  such  refusal  tbe  board,  but  the 
board  mnst  first  hear  and  determine  tbe  mat- 
ter, and  the  Supreme  Court  will  pass  upon 
their  record. 

3.  Maadamas  «=»I72--Ob  ataadainus  to  com- 
pel Issaanoe  of  dental  reaewal  lloenae  the 
board's  Jaatlfloatloa  for  refaslag  Heeaae  eea- 
llned  to  groDRds  givea  by  it  to  the  applfeaat 

Where  revocation  by  the  Dental  Board  of 
a  dentist's  certificate  of  registration  had  been 
adjudged  void  by  the  Snpreme  (3onrt,  since 
which  time  the  only  action  talien  by  tbe  Den- 
tal Board  was  evidenced  by  two  letters  from 
the  secretary  to  the  dentist  in  which  the 
board's  refusal  of  the  dentist's  renewal  li- 
cense was  baaed  upon  the  ground  tliat  tbe 
records  of  tbe  board  (the  judgment  vacated 
by  the  court)  showed  that  the  applicant's  li- 
cense had  been  revoked  upon  charges  <K>vering 
certain  matters,  the  Snpreme  Court  would  not 
consider,  on  return  to  idtematlve  writ  of  man- 
damus in  proceedings  by  the  dentist  to  compel 
issuance  of  the  rmewal  license,  other  gronnds 
of  refusal  than  those  upon  which  the  Ixtard 
based  its  refnsaL 

4.  Physlolans  and  sorgeoas  «=»5  (2)— Deatal 
Board's  power  to  revoke  or  refusa  reglstra- 
tloB  does  not  extend  to  applioatlon  for  re- 
Bswal  license. 

Rev.  St.  1910,  I  12636,  authorizing  tbe 
Dental  Board  to  revoke  a  certificate  of  regia- 


(3=3For  otber  cases  tea  sams  topic  and  KEY-NUUBBR  In  all  Key-Numbered  Dlaeits  and  IndazM 
1  ConcurrlDg  opinion  wltbdrawo  and  dlsscatlng  opinion  filed  on  motion  tor  rehearing.  233  8.  W.  S33. 
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traUon  or  a  license  Issued  thereon  apon  cer- 
tain causes,  and  also  providing  that  the  cer- 
tificate of  registration  or  license  may  be  re- 
fused for  the  same  reasons,  refers  only  to 
the  original  certificates  of  registration  and  the 
initial  Beense  issued  thereunder,  and  does  no^ 
refer  to  a  mere  renewal  lieenae. 

Jamas  T.  Blair,  O.  J.,  and  Davia  B.  Blair,  J., 
dissenting. 

Original  action  In  mandamus  by  the  State, 
on  the  relation  of  Morris  Russell  Wolfe, 
against  tbe  Missouri  Dental  Board.  Alter- 
natlTe  writ  made  absolute. 

Frank  H.  Lowe,  of  Kansas  City,  for  re- 
lator. 

Arthur  N.  Adanu,  of  Kanaaa  Clt3r»  tor  »• 
epond^t. 

GRAVES,  J.  Original  action  in  manda- 
mus. Relator  avers  that  in  November,  1916, 
he,  after  an  examination  by  respondent  bere- 
in,  received  a  certificate  of  registration  as  a 
dentist,  and  thereafter,  on  November  23, 
1016,  he  received  from  said  Missouri  Dental 
Board  a  certificate  in  the  form  of  B  license, 
being  numbered  4530;  that  in  November, 
1918.  he  received  from  respondents  Us  re- 
newal license,  likewise  numbered  4530.  The 
petition  tbea  aveia: 

"Relator  informs  the  court  that  ever  sioee 
November  SO,  1918,  he  has  been  entitled  as  a 
matter  of  right,  under  the  law,  to  an  annaal 
renewal  license,  as  provided  by  law,  and  that 
he  has  made  application  therefor,  reqaesting 
the  respondent  to  issue  to  him  such  annual  li- 
cense, and  Qpon  each  occasion  has  sent  the 
fee  of  |1,  as  provided  for  under  the  law;  but 
without  any  lawful  reason  or  excuse,  and  in 
violation  of  the  mandatory  provisions  of  the 
law,  the  respondent  has  refused,  and  atiU  re- 
fuses, to  issue  to  this  relator  the  annual  li- 
cense to  which  under  the  law,  as  a  matter  of 
right,  he  Is  entitied  to." 

The  petition  then  sets  out  lu  some  detail 
the  history  of  a  former  case  between  these 
parties,  and  the  result  thereof.  State  ex 
rel.  Wolfe  v.  Missouri  Dental  Board,  221  S. 
W.  70.  Be  then  avers  that  after  the  Judg- 
ment In  that  case  he  tendered  the  fees  for  a 
renewal  license,  and  that  he  has  been  at  all 
times  refused  a  renewal  license  on  his  cer- 
tificate of  registration.  He  sets  out  the  let- 
ters from  respondent's  secretary  returning 
his  fee  each  time,  and  showing  the  refusal 
to  issue  to  him  a  renewal  license.  There  le 
much  other  matter  alleged  as  occurring  be- 
tween relator  and  a  member  of  the  Dental 
Board,  which  can  be  noted  If  found  material. 
In  one  letter  from  a  secretary  of  the  re- 
spondent it  was  stated  that  relator's  renewal 
license  had  been  revoked.  We  state  this  to 
explain  fully  the  following  prayer  of  rela- 
tor's petition.  This  prayer  reads: 

"Wherefore,  the  premises  considered,  relator 
prays  the  court  to  issue  its  writ  of  mandamus 
to  tiie  end  that  respondent  may  be  compelled — 

"(1)  To  set  aside  any  order  made  revoking 


the  renewal  license  granted  to  the  relator  for 
the  year  1918. 

"(2)  That  respondent  be  compelled  to  set 
aside  any  order  made  at  any  time  finding  this 
relator  guilty  of  any  charges,  for  the  reason 
that  the  court  decided  that  the  relator  had 
never  been  lawfully  put  upon  trial. 

"(3)  That  the  respondent  be  compelled  to  is- 
sue to  this  relator  a  renewal  license  for  the 
year  1921,  in  accordance  with  the  application 
made  by  this  relator  November  1,  1^." 

Return  was  dniy  made  to  our  alternative 
writ,  which  involves  some  matters  which  are 
perhaps  beyond  the  real  questions  in  the 
case.  Motion  was  made  to  strike  out  these, 
which  motion  was  taken  with  the  .case,  and 
the  case  Is  before  us  upon  a  request  for 
judgment  upon  the  pleadings.  The  return 
contains  a  number  of  admissions,  and  also 
pleads  fully  respondent's  theory  of  the 
case  here  previously.  Notwithstanding  the 
lengthy  pleadings  upon  both  sides,  there  are 
under  paragraph  2  of  the  return  such  admis- 
sions as  will  shorten  very  much  the  opinion 
In  the  case.  In  the  previous  case  (State  ex 
rel.  Wolfe  v.  Missouri  Dental  Board)  it  ap- 
pears that  the  respondent  therein  had  at- 
tempted to  try  Wolfe  upon  charges,  and  had 
found  him  guilty,  and  revoked  both  his  cer- 
tificate of  registration,  issued  in  1916,  and 
his  renewal  license,  Issued  in  November,  1918. 
Respondent  admits  that  this  court  held  that 
Wolfe  had  not  been  tried  according  to  law, 
and  that  their  order  revoking  such  instru- 
ments were  void.  Admits,  further,  that  re- 
lator has  tendered  his  fee  of  fl  for  renewal 
licenses  to  November,  1920,  and  November, 
1921,  and  that  they  have  been  refused. 
There  Is  no  pretense  that  relator  had  been 
tried  on  any  charges  by  said  board  since  the 
disposition  0^  the  case  in  221  S.  W.,  supra. 
Other  details  will  go  with  the  opinion. 

I.  Many  details  in  the  Instant  case  will 
be  found  In  State  ex  rel.  Wolfe  v.  Missouri 
Dental  Board,  221  S.  W.  70  et  seq.  Charges 
had  been  preferred  against  Wolfe,  and  a  fu- 
tile trial  followed.  Up  to  this  time  Wolfe 
Was  not  only  a  registered  dentist,  but  held 
the  usual  annual  license.  Both  his  certifi- 
cate of  r^lstratlon  and  his  annual  UceDse 
were  revoked  by  respondent  on  June  11, 
1918.  Attet  going  over  tb»  whole  caae,  this 
court  thus  ruled : 

"The  result  of  tbe  whole  matter  ia  that  we 
hold  respondent's  order  revoking  relator's  cer- 
tificate of  registration  and  lieenae  to  be  void 
for  the  reasons  stated  In  i^aragrapha  1  and  2." 

Pending  the  case,  supra.  In  this  court, 
Wolfe  was  arrested  for  practicing  dentistry 
without  license,  and  convicted  in  the  lower 
court.  This  case  was  appealed  to  Division 
2  of  this  court,  and  that  court  ruled,  on  tbe 
strength  of  State  ex  rel.  Wolfe  v.  Missouri 
Dental  Board,  supra,  that  the  judgment  of 
tbe  said  Dental  Board  was  void.   State  v. 


Digitized  by  Google 


392 


233  SOUTHWESTBTBN  BEPOBTBB 


(Mo. 


Wolfe,  222  8.  W.  loc.  dt  442.  The  Judsmeiit 
m  decUnd  void  reads: 

*^be  Miflsouri  Dental  Board,  therefore,  on 
tbe  facts  above  fonnd  and  stated,  and  on  motion 
duly  made  and  seconded  and  carried,  herebr 
revokes  the  original  certificate  of  registration 
issued  to  the  said  Morris  Bussell  Wolfe,  and 
the  license  isaued  to  blm  by  the  Missouri  Den- 
tal Board,  under  which  be  is  now  practicing 
dentlBtrT,  and  from  henceforth  said  original 
certificate  of  registration  and  said  license  to 
practice  dentistry  issued  to  Um  by  iMn  hoard 
are  hereby  revoked  and  for  naught  held.** 

So  that  it  ai^ara  that  by  the  Judgments 
in  these  two  cases  the  Judgment  irf  the  Mis- 
souri Dental  Board  was  wiped  from  their 
record,  and  both  the  certificate  of  reglstra- 
tton  and  the  license  remained  in  full  foroe 
for  all  purposes  of  the  law.  It  Is  true  that 
the  license,  which  Is  a  document  issued  an- 
nually, had  expired,  for  the  full  i>eriod  of 
its  term  was  at  an  end.  Shortly  after  the 
decision  In  State  ex  rel.  t.  Missouri  Dental 
Board,  221  8.  W.  70,  supra,  the  relator, 
Wolfe,  having  established  the  legality  of  both 
his  certificate  of  registration  and  his  last 
license,  aniUed  for  a  renewal  license.  It 
was  nselees  for  him  to  apply  sooner.  Our 
opinion  came  down  April  1,  1920,  and  It  la 
admitted  that  on  May  17,  1920,  the  relator 
tendered  the  fee  of  $1  and  applied  for  a  re- 
newal license.  Such  license,  had  it  been  is- 
sued, would  have  run  to  November,  1020.  It 
it  also  admitted  in  the  return  that  on  No- 
vember 1. 1920,  the  T^tor  did  make  applica- 
tion for  a  renewal  license  from  November, 
1920,  to  November,  1921,  and  tendered  the 
fee  of  $1.  To  the  first  application,  supra, 
the  Missouri  Dental  Board,  through  its  see- 
retaiy,  replied: 

"Your  letter  requesting  license  and  In  whit^ 
was  inclosed  $1,00  received. 

"I  am  herewith  returning  to  you  the  $1.00 
for  the  reason  that  the  Missouri  Dental  Board 
refuses  to  grant  yon  a  license  to  practice  den- 
tistry in  the  state  of  Missouri,  because  you 
have  violated  the  Missouri  Dental  law  concern- 
ing dentistry;  because  yon  have  pablished 
fraudulent  statements  as  to  your  skill  as  a 
dentist;  becanae  yon  have  drcidated  fraudulent 
statements  as  to  your  skill  as  a  dentist;  ■  be- 
cause yoQ  have  pablished  and  drcolated  mis- 
leading statements  as  to  yonV  skill  and  method 
of  practicing  dentistry;  because  yoa  have 
published  and  circulated  by  letter  circulation, 
newspaper,  card,  or  otberwise  holding  yourself 
out  to  the  public  as  a  practitioner  without 
causing  pain;  because  you  have  acted  In  this 
manner  with  a  view  of  deceiving  and  defraud- 
ing the  public;  because  you  have  violated  the 
provisions  of  the  act  of  the  Legislatore  of 
1917  concerning  dentistry,  beginning  at  pagb 
252  and  ending  at  page  268;  becaose  yon  have 
advertised  that  yoo  could  do  dental  work  by 
mail;  because,  after  due  notice  given  yon  and 
trial  heard,  you  have  been  found  guilty  of  the 
above  charges  by  the  Missouri  Dental  Board." 

This  court  had  previously  ruled  that  re* 
later  had  not  been  given  a  legal  hearing; 


and  yet  the  Missouri  Dental  Board,  In  the 
face  of  our  ruling,  was  asserting  their  judg- 
ment by  reiterating  the  old  charges  against 
relator,  and  closing  with  the  language — 

"Because  after  due  notice  given  you  and  trial 
heard  (the  very  thing  this  court  said  had  not 
been  done)  you  have  been  found  guilty  <tt  the 
above  charges  by  the  Missouri  Dental  Board." 

This  lettra  does  not  prefer  new  charges 
against  the  relator,  but  r^terates  the  charg- 
es previously  made,  and  the  previous  Judlg- 
ment  of  the  board  thereon,  which  judgmrat 
this  court  had  declared  void.  To  the  second 
application  he  received  this  r^y  of  date  No- 
vember 11,  1920: 

"Your  letter  containing  f  1.00  received.  I  am 
very  sorry  to  say  that  according  to  the  records 
of  the  Dental  Board  your  license  ts  revoked. 
Therefore  I  am  returning  your  draft  for  $1.00." 

Here  again  the  Missouri  Dental  Board  was 
asserting  its  Judgment  when  it  had  been  de- 
clared void  in  the  court  in  banc,  and  on  June 
4,  1020,  by  Division  2  in  the  criminal  case. 
With  persistency  this  board  has  clung  to 
its  Judgment,  in  open  defiance  of  the  rulings 
of  this  court  holding  that  It  was  void.  No 
further  charges  have  been  lodged  against 
Wolfe,  and  no  trial  given  him  upon  further 
charges,  or 'tie  previous  charges,  since  we 
held  the  Judgment  of  Uie  board  void.  Re- 
spondent now  clings  to  the  theory  that  the 
issuance  of  the  renewal  license  is  a  matter 
of  discretion.  When  all  the  rubbish  is  elim- 
inated from  both  petition  and  return,  this  is 
the  simple  issue  In  .the  case. 

It  stands  undented  that  relator  has  a  cer- 
tiflcate  of  registration,  for  we  declared  voW 
the  Judgment  nevoklng  It.  It  stands  nn- 
denled  that  relator  had  his  Initial  license, 
and  had  a  license  to  practice  in  1918,  because 
we  annulled  the  judgment  revoking  such 
license.  So,  cleared  of  feeling  (and  there 
appears  much  of  such  on  both  sides),  the  real 
Issue  Involved  Is  a  very  simple  one.  We 
have  thus  eliminated  the  <^ff  from  the 
wheat  without  action  on  the  motion  to  strike 
out  parts  of  the  return.  We  are  not  bound 
by  irrelevant  matters  in  the  pleadings,  wheth- 
er It  appears  In  petition  or  return.  For  the 
disposition  of  the  case  we  shall  overrule  the 
motion  to  strike  out,  bnt  reserving  to  our- 
selves the  right  to  eliminate  from  considera- 
tion all  Irrelevant  matter  In  both  pleadings. 
This  we  have  done  In  the  statement  supra, 
as  to  the  material  facts,  and  the  simple  is- 
sne  Ifeft  for  deddon.  Btiator  has  asked 
that,  If  we  overrule  the  motion  to  strike  ont, 
we  then  consider  the  case  as  on  motion  for 
judgment  on  the  pleadings.  This  we  shall 
do,  and  the  material  &ct8  we  have  garnered, 
supra,  from  such  record. 

[1]  II.  If  the  granting  of  a  license  to  a 
registered  dentist  is  not  discretionary,  thai 
this  board  should  tw  compiled  to  lasne  the 
license  requested  by  relator.  Relator  Is  a 
registered  dentist  because  this  court  de- 
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claied  Told  tbe  jttdgment  snd  order  the 
Missouri  iDental  Board,  wUdi  rerofced  It 
RespODdeDt  bangs  all  hopes  on  the  last  para- 
graph of  the  opinion  of  our  recmt  Brother, 
Williamson,  In  State  ex  rel.  Wolfe  t.  Mls- 
sonrl  Dental  Board,  221  S.  W.  loc  dt  78. 
It  Is  there  sUted  that  this  board  had  a  dis- 
cretion In  the  mere  matter  of  issuing  a  li- 
onise. This  paragraph  of  the  opinion  was 
not  really  necessarr  to  the  case  in  band,  but 
I  fear  we  misconstrued  the  act  of  1917  (Laws 
of  1917,  p.  2S2)  In  stating  that  there  was  any 
discretion  as  to  the  mere  Issuance  of  a  li- 
cense. This  calls  for  a  review  of  the  act 
Judge  Williamson  in  the  previous  case  with 
becoming  modeety  said:  "Tbe  statute  can 
hardly  be  regarded  as  a  model  of  lucidity." 
ICay  I,  with  less  modesty,  be  permitted  to 
add  that  the  act  of  1817  Is  a  model  of  rer* 
boslty,  tautology,  redundancy,  and  prolixity? 
AH  essentials  of  this  lengthy  act  could  be 
stated  with  clarity  in  a  few  concise  sections, 
and  die  law  made  Intelllgtble.  One  of  the 
dilef  objects  of  the  law  is  to  get  the  cash 
with  which  to  ran  the  Mluouri  Dental 
Board.  To  tills  end  we  have  two  fees  to  be 
paid  before  a  quaUfled  citizen  can  (as  he 
must  under  the  act)  place  his  name  plate,  in 
letters  not  less  than  two  inches  high,  on 
tbe  fn>nt  door  of  his  dentist's  office.  First 
he  most  apirty  for  and  obtain  an  examina- 
tion by  the  Missouri  Dental  Board,  which 
application  must  be  accompanied  with  a  fee 
of  $25.  This  fact  Is  emphasized  by  the  $25 
prerequisite  appearing  five  times  In  the  act 
If  the  applicant  fails,  and  wants  another 
examination,  a  $10  bill  must  be  dropped  in- 
to the  till  of  the  Missouri  Dental  Board. 
Then,  for  fear  the  Missouri  Dental  Board 
woold  run  out  of  funds,  the  law  requires  the 
applicant,  after  he  has  been  examined  and 
given  a  certificate  of  registration,  which  cer- 
tificate Touches  for  his  educational  apd  mor- 
al qualifications  to  practice  dentistry,  and  be- 
fore he  can  practice  under  his  certificate  of 
qualification  (or  "registry,"  as  the  law  calls 
tt),  to  get  a  license  from  the  Missouri  Dental 
Board  and  pay  $1  therefor.  Section  &4S0, 
l/sws  of  1917,  p.  256.  This  license  must  be 
renewed  on  or  before  NoTember  30th  of  each. 
year,  and  casually  the  applicant  must  drop 
Into  the  till  of  the  Missouri  Dental  Board, 
$1  each  time.  Section  5491.  Laws  of  1917, 
p.  257.  No  examination  is  required  for  this 
license.  It  is  a  fee  proposition,  pure  and 
simple.  It  serves  no  substantial  purpose 
other  than  the  contribution  annually  of  th& 
dollar  to  the  secretary  of  the  Hlssonri  Dental 
Board.  Tme,  it  must  be  posted  In  the  office ; 
but  the  posting  of  the  certificate  of  registra- 
tion would  serve  the  same  end,  because  It 
bespeaks  the  qualification  of  the  party.  Tbe 
whole  trouble  In  this  case  is  occasioned  by 
tbe  requirement  of  these  two  instruments 
from  the  dental  practitioner.  The  distinc- 
tion between  the  two  was  overlooked  in  the 
nnuiAi  mide  In  tbe  last  paragraph  ot  onr 


previous  oplnicm.  The  certificate  of  re^s- 
tration  is  the  Instrnment  issued  after  a  sat- 
isfactory examination.  It  is  in  the  grant- 
ing or  refusing  of  instruments  of  this  kind 
that  the  courts  have  ruled  that  there  was  a 
discretion  In  the  examining  board.  But  even 
this  Is  not  an  unregulated  dlBcretion.  It  la 
one  which  may  be  reached  by  tbe  courts. 
Arbitrary  acHon  can  always  be  reached 
through  the  courts.  State  ex  rel.  v.  Ad- 
cock  et  al..  206  Mo.  6S0,  106  S.  W.  270,  121 
Am.  St  Rep.  681.  The  relator  In  this  case 
passed  bis  examination,  and  received  not 
only  his  certificate  of  registration  (which  he 
now  holds,  untarnished,  by  virtue  of  our 
previous  ruling),  but  also  his  license  to  prac* 
tice.  It  la  a  renewal  license  that  he  seeks 
in  the  instant  case.  Is  he  entitled  to  ItT 
We  think  so.  By  section  5487  of  the  Act  of 
1917.  p.  254,  it  IB  provided: 

"From  and  after  the  passage  of  this  act  it 
shall  be  unlawful  for  any  person  to  practice 
dentistry  In  the  state  of  Missonri,  or  to  at- 
tempt, or  to  bold  himself  or  herself  out  aa  a 
dentist  DDtil  said  person  or  persons  shall  first 
comply  with  the  following  leqairements:  Be 
examiued  and  registered  by  said  board,  and 
after  rectiving  a  certificate  of  registration  the 
person  receiving  the  same  shall  file  such  cer- 
tificate of  registration  with  the  derk  of  the 
county  coort  ot  the  county  or  counties  in  vhich 
he  or  she  resides  or  desires  to  practice  den- 
tistry, and  shall  have  the  same  recorded  and 
a  certificate  showing  the  filing  and  recording  of 
the  same,  with  tbe  book  and  page  where  record- 
ed endorsed  thereon  under  the  hand  of  the 
clerk  and  the  seal  of  said  court and  thereafter 
(intr  sitch  pffTjton  nhitH  opplj/  to  and  receive  a 
liemte  from  sQjd  board,  wUch  license  shall  at- 
test the  guftllflcations  of  the  person  asmed  tiieie- 
in  and  shall  give  the  person  named  therein  tiie 
right  to  practice  dentistry  for  tbe  term  men- 
tioned in  said  license,  which  term  in  all  cases 
shoU  end  on  the  30th  day  of  November  of  each 
year,  and  shall  be  dated  on  the  date  such  li- 
cense is  issued.** 

Note  the  language,  "and  thereafter  any 
such  person  shall  apply  to  and  receive  a  li- 
cense from  said  board."  The  word  "shall" 
should  be  supplied  before  the  word  "receive," 
supra.  At  the  end  of  this  same  section  it 
la  said,  "be  must  procure  from  the  board 
•   *   *   a  license.** 

Section  64S9  of  the  Act  of  1917.  p.  256. 
says: 

"After  a  person  shall  have  been  registered 
and  shall  have  received  a  certificate  of  registra- 
tion showing  that  the  applicant  Is  qualified  to 
practice  dentistry  In  this  state,  then  upon  re- 
quest of  such  person  and  the  payment  to  said 
board  of  the  sum  of  one  dollar  ($1.00)  tbe  ap- 
plicant shall  be  entitled  to  a  license,  authoris- 
ing tbe  ap^cant  to  practice  dentistry  and  den- 
tol  surgery  In  the  state  of  Missonri  under  this 
act." 

Again  note  tbe  language,  "shall  be  entitled 
to  a  license,"  and  he  is  thus  oitltled  "opou 
request  «  •  •  aa&  the  peymeDt  to  mSA 
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board  of  the  nim  ct  one  aoUar.**  This  Is  the 
first  oc  wiginal  license  Issoed  aStxr  the  par^ 
baa  been  examined,  found  auaUfled,  irecelr- 
ed  bis  ceitiflcate  of  regtstiatlon,  and  bad 
sa<^  certificate  recorded  In  the  county  of 
residence.  There  Is  no  discretion  to  be  found 
in  the  language  used  as  to  this  first  license. 
Why  should  there  be  a  discretion,  since  the 
Missouri  Dental  Board  had  Just  examined 
the  party,  and  found  him  qualified  for  Uie 
practice,  and  morally  fit  for  the  profession? 
Bear  in  mind  that  the  certificate  of  registra- 
tion must  be  recorded  within  six  months  aft- 
er its  issuance,  or  it  becomes  Invalid.  Sec- 
tion 5482,  Laws  of  1917,  p.  258.  So  that 
there  was  no  reason  to  grant  discretion  to 
the  board  in  issuing  a  mere  license,  when  it 
must  so  shortly  follow  the  complete  exami- 
nation of  the  party.  We  now  come  to  the 
law  as  to  renewals  of  this  original  license. 
It  18  found  In  Acts  of  1917,  Laws  of  1917»  p. 
267,  I  6491,  which  reads: 

"All  persons  who  have  been  regularly  regis- 
tered and  liceDsed  as  dentists  under  the  pro- 
visions of  this  act  shall  be  entitled  to  have 
their  license  renewed  upon  application  to  said 
dental  board  on  or  before  the  80tb  day  of 
November  In  each  calendar  year  next  sneceed- 
iDg  the  expiration  of  the  license  then  held  by 
such  applicant.  All  applications  for  renewal 
of  license,  as  herein  provided,  shall  be  accom- 
panied with  a  fee  of  fl.OO,  and  each  new  li- 
cense so  issued  shall  be  kept  and  displayed*  as 
herein  provided  for  orl^al  licenses." 

Is  there  discretion  lodged  In  the  board 
In  the  performance  of  this  act?  We  say  not. 
The  law  says  applicants  for  a  roiewal  li- 
cense "shall  be  entitled  to  have  their  license 
r^ewed"  upon  the  paym^t  of  a  fee  of  one 
dollar.  Of  course,  the  applicant  must  be  reg- 
ularly registered  and  previously  licensed  be- 
fore he  is  entitled  to  a  renewal  license.  If 
the  applicant  is  duly  registered  and  has  been 
previously  licensed,  then  the  law  says  such 
"applicant  shall  be  entitled  to  a  license." 
lliere  Is  no  discretion  found  In  this  language. 
If  the  prerequisites  exist,  the  renewal  license 
must  follow  the  application  as  the  night  fol- 
lows the  day. 

The  only  thing  In  the  entire  act  Indicating 
discretion  in  the  Issuance  of  mere  license  is 
found  In  closing  portion  of  section  &495d  of 
Laws  of  1917.  p.  262,  thus: 

"After  the  applicant  has  been  granted  a  cer- 
tificate of  registration  showing  the  applicant  to 
be  entitled  to  a  license,  then  the  applicant,  upon 
application  to  the  board,  may  be  licensed  and 
authorized  to  practice  dentistry  as  provided 
by  this  act" 

The  foregoing  refers  to  the  initial  license 
Just  after  the  examination,  and  the  issuance 
of  the  certificate  of  registration.  It  does 
not  a£fect  relator's  case,  even  If  it  be  con- 
ceded that  the  Initial  license  was  within  the 
discretion  of  the  board,  a  matter  we  do  not 
comcedfl.  ISda  section  S495d  is  largely  a.  ze- 


(Ma 

hash  of  section  6487,  the  mandatory  language 
of  which  we  have  set  out  in  the  first  plac& 
Beiator  Is  duly  registered  and  received  bis 
Initial  or  first  license;  What  he  wants  la  a 
rmewal  license,  and  this,  under  section  5489, 
supra,  Is  not  a  matter  of  discretion. 

Why  should  there  be  discretion  in  the  mere 
issuance  of  yearly  licoises?  As  said,  the 
whole  tenor  of  the  act  indicated  that  tbe 
real  purpose  of  renewal  license  is  to  get 
$1  each  from  the  dentists  <3t  the  state  In  or- 
der to  keep  the  Missouri  Dental  Board  and 
its  work  going.  In  this  feature  It  differs 
from  the  law  governing  doctors  and  lawyers. 
With  dentists  the  cerUflcate  of  registration 
Is  the  Instntment  that  bespeaks  qualification 
educationally  and  morally.  As  long  as  that 
document  is  In  the  hands  of  the  dentist,  his 
moral  and  educational  qualifications  are 
vouched  for  by  the  solemn  Judgment  of  the 
Missouri  Dental  Board.  The  law  shnply  re- 
quires that  the  applicant  for  a  renewal  U- 
cense  shall  be  a  person  duly  register^  and 
previously  licensed  by  the  Missouri  Dental 
Board,  and  that  he  accompany  his  applica- 
tion with  $1.  Section  6491,  supra.  Upon 
what  la  discretion  to  be  exercised?  The 
records  of  the  board  show  the  registration 
and  initial  license,  and  It  requires  but  a 
glance  at  the  records  to  determine  wliether 
these  facts  exist.  If  they  extet,  the  board 
cannot  say  they  do  not  exist.  State  ex  rel. 
V.  Adcodc.  206  Mo.  550,  105  S.  W.  270,  121 
Am.  St  K^.  681.  There  Is  no  place  for  dis- 
cretion ther&  If  the  application  for  re- 
newal is  accompanied  with  the  dollar,  that 
fact  Is  before  the  board,  and  there  Is  no  room 
for  discretion  there.  If  this  law  required 
of  the  applicant  for  a  renewal  llc^iae  the 
making  of  some  showing  as  to  his  work  un- 
der his  certificate  of  registration  and  previ- 
ous Ucmse,  or  some  showing  as  to  bis  then 
moral  and  educathmal  sbrndlng,  or  some 
showing  aa  to  his  conduct  under  the  ethical 
standards  of  the  profession,  then  there  might 
be  a  discretion  lodged  In  the  board.  But  the 
law  makes  no  such  requirements.  He  Is  only 
to  make  application  for  aadi  license  and  ac- 
company the  same  with  91.  There  la  do 
place  Cor  discretion. 

In  the  Issuance  of  a  certificate  of  registra- 
tion, and  in  the  revoking  of  such  certificate, 
or  a  license  issued  thereunder,  after  a  trial, 
there  is  no  doubt  more  or  less  dlscreUon 
lodged  in  tbe  Missouri  Dental  Board,  bat 
this  Is  not  an  unregulated  discTjetlon.  State 
ex  rel.  v.  Adcock,  supra.  In  the  mere  issu- 
ance of  a  renewal  license  there  Is  no  discre- 
tion, tmder  tlie  act  of  1917.  now  chapter  112 
of  R.  S.  1919.  The  closing  paragraph  of  the 
opinion  in  State  ex  rel.  Wolfe  v.  Missouri 
Dental  Board,  221  S.  W.  loc  cit.  73,  in  so 
far  as  It  indicates  that  there  was  a  discre- 
tion. Is  wrong.  An  examination  of  the  whole 
act  does  not  sustain  it 

IIL  It  is  urged  that  Ote  rule  aa  to  diacxe- 
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tlOT,  announced  In  the  previouB  cam,  la  atare 
decUda.  or  na  adjudicate.  Coonael  naa  tbe 
w«nd8  "tea  adjodlcata."  Tbla  la  not  a  aec- 
ond  aweal,  bat  a  new  casa.  But  eren  upon 
secoad  appeal,  and  where  the  case  haa  been 
retried  nial  on  tbe  baala  of  a  mUng  by  tbi» 
cawttf  ve  bave  rcaerred  our  riglit  to  correct 
onr  ruling  on  a  aecond  appeaL  Mangold  t. 
Baoott,  287  Ifo.  loa  dt  618, 141  8.  W.  «61  et 
seq.  Welled  that  what  waaaald  In  the  former 
opinioD  waa  an  InadTeitaice,  which  ahould 
be  corrected  upon  a  thorough  review  itf  the 
whole  act.  The  remarks  were  applicable  to 
tbe  certificate  of  registration,  or  to  a  trial 
for  the  revocation  of  It,  w  a  license  issued 
thereunder,  but  not  to  a  mere  renewal  appli- 
cation, and  the  license  to  be  Issued  on  same. 
Had  the  law  reqaired  the  applicant  for  a 
rmewal  license  to  make  a  showing  with  his 
application,  the  question  might  be  different. 
If  it  requires  no  showing,  as  indicated  In  a 
preTlons  paragraph,  then  there  la  no  place 
for  the  exercise  of  discretion. 

[2-4]  IV.  It  will  be  noted  that  in  the  fOre- 
gobig  we  have  not  considered  that  portion  of 
the  return  by  which  respondents  undertake 
to  Instlfy  their  act  by  pleading  that  rdator 
baa  violated  the  dental  statutes  as  to  adver- 
tlalng  and  other  things.  We  did  this  for 
■everal  reasons,  viz.:  (1)  This  portion  of  the 
return  was  wholly  irrelevant  in  this  action. 
In  mandamus  to  this  court  we  are  not  called 
upon  to  first  determine  the  facts  of  a  viola- 
tion of  law  anthorlzlng  action  upon  the  part 
of  the  board.  The  board  must  first  hear 
and  determine  the  matter  (If  authorized  to 
exercise  a  discretion),  and  we  pass  upon 
4taelr  record.  There  is  no  claim  hi  this  re- 
turn that  rdator  had  been  heard  on  any 
diarges  alnce  the  trial  which  we  held  void, 
me  action  of  refusing  would  be  arbitrary, 
unless  relator  had  been  gjvai  a  hearing  by 
the  board.  Sudi  board  cannot  arbitrarily 
refuse  tbe  license^  and  then  undertake  to 
have  this  court  determine  the  facts  in  the 
first  instance,  as  is  sought  to  be  done  in  the 
instant  case.  For  this  reason  we  dismissed 
these  x>ortlon8  of  the  return  as  wholly  Irrele- 
vant to  the  issues  involved  here.  ^)  There 
la  another  more  forceful  reason  for  ^eluding 
tbls  portlm  of  the  retnm.  Since  the  last 
trial  In  thla  .court  the  only  action  taken  is 
evidenced  by  the  two  letters  from  the  secre- 
tary of  the  board,  In  which  tbe  action  of  tbe 
board  la  plaoed  npcm  the  geoaoA  tbat  their 
records  (tbe  Judgment  which  this  court  vacat- 
ed) showed  that  relatmr^s  Ucoise  had  beai 
revoked  upon  charges  covering  all  the  things 
mentioned  In  the  return.  Respondents  can- 
not blow  hot  and  cold.  Their  record  shows 
tbat  tbdr  refoaal  was  based  upon  ttielr  old 
Judgment,  and  not  otherwise.  (3)  Section 
12680  urged,  If  It  were  In  this  case  at  all, 
doea  not  bo  to  the  extent  claimed  by  reapond- 
cnfa  counseL    Tbla  section  says:  **8ald 


dental  board  shall  have  powo:  to  revoke  a 
certificate  of  r^istratlon  or  a  license  issued 
thereon  upon  any  one  of  the  following  causes:" 
There  follow  eight  specific  grounds  or  causes 
upon  wblcb  a  revocation  of  eerttflcate  of 
r^lstry  or  of  license  may  be  ordered.  But 
note  tbat  the  iwwer  conferred  Is  to  revise 
something  already  done,  and  to  revoke  txa 
eawa,  and  upon  a  hearing  aa  provided  for 
by  the  next  section.  The  power  granted  is 
to  revoke  something  already  done,  and  not 
to  refuse  to  act,  for  the  reasons  stated.  It  Is 
true  that  there  is  added  to  the  eighth  sub- 
division of  causes  for  which  the  o»tlflcate  of 
registration  or  license  may  be  revoked  a 
sluatement  that  they  may  be  refused  for  the 
same  reasons.  This  can  only  refer  to  the 
original  certificates  of  registration  and  the 
Initial  license  Issued  thereunder.  It  cumot 
refer  to  a  mere  renewal  license,  without  nul- 
lifying all  the  remainder  of  the  law. 

It  follows  tbat  our  alternative  writ  of 
mandamus  should  be  made  absolute,  and  It 
Is  so  ordered.  All  concur,  except  JAMBS  T. 
BLAIR,  C.  X,  who  dissents  in  separate  opin- 
ion, and  DAVID  E.  BLAIR,  J.,  who  concurs 
In  the  opinion  of  the  Chief  Justice. 

JAMES  T.  BLAIR,  O.  J.  (dissenting).  The 
return  In  this  case  expressly  states  that  the 
reasons  respondent  refused  to  renew  rela- 
tor's license  were  that  after  November  30, 
191S,  he— 

"condnued  to  practice  dentistry  in  Kansas  City. 
Ujssouri,  withoQt  a  license  and  witl^out  any 
authority  so  to  do.  In  open  defiance  of  the  law, 
and  continued  to  publish  false  and  fraudulent 
statements,  and  Is  still  doing  so.  Respondent 
says  relator,  during  the  time  he  has  been  prac- 
ticing dentistry,  has  published  false  atatements 
as  to  Ua  skill  as  a  dentist,  and  has  eircnl^ed 
fraudulent  statements,  and  has  published  and 
drcnlated  misleading  statements,  aa  to  his 
skill  and  method  of  practidjig  dentistry,  and 
has  held  himself  ont  to  the  public  as  a  practi- 
tioner without  pain,  and  has  advertised  that 
he  could  practice  dentistry  by  maU.  Respond- 
ent in  the  exercise  of  its  discretion  refased  re- 
lator his  license  becanse  he  has  continued  to 
practice  dentistry  without  a  license,  and  con- 
tinned  to  advertise  false  and  fraudulent  state- 
ments." 

The  return  clearly  shows  that  these 
charges  against  rdator  do  not  pertain  to  bis 
practice  without  a  license  during  the  life  of 
the  license  which  tbe  board  unsuccessfully 
attempted  to  revoke,  and  shows  tbat  the 
boa^  does  luit  allege  or  coitend  that  tbe 
Ucense  In  question  in  the  previously  deeded 
case  was  not  valid  nntil  the  time  fixed  for 
Its  expiration  under  the  8tatnt&  The  illegal 
practice  alleged  Is  that  done  by  r^tor  since 
tbe  ecplration  of  the  Ucense  dealt  with  la 
tlie  decision  in  tbe  former  case. 

The  allegations  of  the  return  are  not  de- 
nied by  relator.  They  must  be  considered 
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Kb  admitted  by  the  pleadings.  Sectltm  12630, 
B.  S.  1810,  expressly  prorldes  that  the  dental 
board  may  reroke  a  license,  or  "refnae  to 
grant  a.  Ucenee,"  If  the  applicant  haa  been 
guilty  of  "the  publication  or  circulation  <Ht 
any  fraudulent  or  misleading  statements  as 
to  the  Aill  or  method  of  any  licensee  or  <^ 
erator,"  or  when  a  dentist  advertises  blms^ 
"as  a  practitioner  without  causing  pain,  or 
advertising  In  any  other  mannar  with  a  view 
of  deceiving  or  defrauding  the  public,  or  In 
any  way  that  will  tend  to  deceive  or  defraud 
the  public." 

It  therefore  appears  that  it  is  charged  in 
the  return  end  admitted  by  relator  that  re- 
lator did  the  things  because  of  which  the 
statute  authorizes  the  board  to  refuse  a  re- 
newal license  to  relator.  That  this  section  is 
not  confined  to  the  original  license  quite 
clearly  appears.  It  is  specifically  made  ap- 
plicable to  "licensed"  dentists  and  to  a  "li- 
censed or  registered  dentist."  This  language 
■hows  the  section  cannot  well  be  construed  to 
apply  only  to  the  original  license.  It  author- 
ize the  tmard  to  refuse  a  licoose  for  reasons 
which  could  hardly  arise  until  after  the  den- 
tist has  once  been  licensed  and  has  been 
engaged  In  the  practice.  For  instance,  the 
licoiw  may  be  r^sed  "if  such  licensee  or 
registered  dentist  shall  emidoy  or  permit  any 
person  tiot  regularly  registered  and  licraaed 
to  practloe  dwtistry  to  inractlce  the  same  In 
the  office  or  under  the  control  or  direction  of 
wadtx  licensed  or  registered  dentist";  or  "In 
case  any  dentist  should  fail,  neglect  or  re- 
fuse to  ke^  his  office  and  dental  equipment 
in  a  thoroughly  clean  and  sanitary  condt- 
tlon.**  These  clearly  indicate  that  it  was 
the  renewal  license  which  was  authwlzed  to 
be  rafused.  In  the  majority  <^nl<m  It  is 
now  said  that  the  admitted  fiicts  whidk,  un- 
der the  statute  as  I  now  construe  it  and  as 
this  court  unanimously  construed  It  in  State 
ex  reL  v.  Dental  Board.  221  S.  W.  70,  show 
relator's  guilt  of  the  things  which  authorize 
the  board  to  refuse  to  license  htm  are  wholly 
irrelevant  First,  It  is  stated  that  this  court 
Is  not  called  upon  "first  to  determine  the 
facts  of  a  violation  of  law  authorizing  action 
upon  the  part  of  the  board.  The  board  must 
first  hear  and  determine'  the  matter  (if  au- 
thorized to  exercise  a  discretion],  and  we 
pass  upon  their  record."  This  argument  is 
intended  as  an  answer,  even  though  It  be 
assumed  that  the  board  has  a  discretion  un- 
der the  statute,  and  that  the  pleadings  show 
the  averment  In  the  return  and  the  admission 
by  the  motion  which  would  warrant  a  re- 
fusal of  the  desired  license.  It  has  no  bear- 
ing If  the  statute  la  to  be  construed  as  pre- 
viously done  in  the  majority  opinion,  since 
that  construction  would  end  the  matter.  The 
parenthetical  clause  recognizes  this  as  the 
hypothesis  upon  which  the  argument  is 
made.  So  far  as  this  argument  is  concerned, 


tlierefore.  it  Is  to  be  examined  in  the  light  ot 
relator's  admission  that  he  has  bem  gnitty, 
subsequent  to  November  30,  1918,  of  acts 
which  warrant  the  board  in  refusing  him  a 
renewal  license.   It  is  said  the  board  must 
accord  him  a  hearing,  and  that  the  fact  that 
he  has  not  had  one  precludes  consideration 
of  his  admission  of  gi^t  The  difficulty  wlt|i 
Oils  Is  that  relator  has  sought  no  hearing. 
He  not  only  has  asked  for  none^  but,  as  the 
return  charges  and  relator  admits,  he  has 
refused  to  cease  bis  admitted  violation  of 
the  law,  and  has  refused  so  much  as  to  dis- 
cuss  such   a   cessation,   and  announced, 
through  his  attorney,  that  the  reason  for 
his  refusal  was  tliat  he  was  "so  well  loaded 
that"  he  wanted  to  "show  his  hand."  The  re- 
sult of  the  position  taken  by  the  majority 
in  this  connection  Is,  therefore,  that  though 
it  be  conceded  relator  is  guilty  of  acts  which 
Justify  the  board  in  denying  him  a  renewal 
license,  and  that  the  statute  gives  tbesn  a 
discretion  In  such  a  case,  yet  relator  can  es- 
cape the  penalty  the  law  requires  to  l>e  im- 
posed, and  compel  the  board  to  renew  his  11- 
cense,  guilty  though  he  be,  by  the  simple 
expedient  of  refraining  from  asking  for  a 
hearing  and  refusing  to  have  the  matter  of 
his  guilt  considered  by  the  board  at  all. 
That  relator  could  have  required  the  board  to 
grant  him  a  hearing  may  be  conceded.  Tb&t 
he  can  refuse  to  have  the  matter  determin- 
ed by  the  board,  and  thereby  put  himself  in 
a  position  to  compel  the  board  to  give  him  a 
license  despite  his  admitted  Infracttons  of 
the  law,  and  thus  d^lve  the  board  of  the 
power  which  the  statute  vests  in  it  to  deny 
a  lic^se  because  of  the  things  he  admits 
he  has  done,  does  not  seem  to  me  to  be  a  ten- 
able positltm.  Tet  that  is  what  the  majority 
opinion  means  In  the  argument  s^  out  abov& 
It  Is  also  argued  that  the  letters  written 
but  the  secretary  of  the  board  show  the  re- 
fusal to  renew  relator's  Ucense  was  ground- 
ed upon  the  finding  of  the  board  wlibdi  was 
held  void  in  our  previous  decision.  The  Ucenee 
dealt  with  In  tlut  case  expired  Noremtm  90, 
1918.  The  return  in  this  case  avers,  and  relator 
admits,  that  Uie  violations  of  the  law  upon 
which  respondents  now  stand  were  committed 
"after  November  30, 1918."    Paragraph  III  of 
the  return  makes  it  entirely  clear  that  the 
misdoing  relied  upon  by  the  board  to  Justify 
its  refusal  to  renew  relator's  license  occur- 
j  red  after  the  date  mentioned.    It  says  so 
j  In  so  many  words.   It  is  true  that  the  letter 
I  of  May  22,  1920,  mentions  the  alleged  trial 
;  and  finding  held  void  In  our  previous  dedt- 
I  slon,  but  It  Includes  also  many  general 
charges  of  violations  of  the  dental  law.  The 
i  other  letter  merely  states  that  the  records  of 
I  the  board  show  relator's  license  has  been 
revoked,  and  that  his  dollar  Is  therefoi«  re- 
turned.   These  letters  do  not  Justify  the 
I  holding  that  is  made  that  they  condusiv^ 
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show  Qiat  the  sole  reason  for  refoslng  tlie 
renewal  license  wae  the  prerlonely  made  void 
effort  to  hold  a  hearing.  But  snppose  they 
did.  Belator  now  admits  that  he  had  fre- 
quatly,  if  not  continuouslr.  violated  the  law 
^oe  the  hearing  Co  which  the  opinion  refers. 
Since  tljls  Is  tm^  what  difference  does  it 
make  even  If  the  board  did,  in  May,  1920,  as- 
^gn  an  tmsotind  Teason  for  refusing  then  to 
renev  ttie  Ileense?  The  snbaequent  course  of 
rdator  was  a  conttouance  of  the  violation  for 
which  tbe  futile  attempt  to  try  him  had  been 
madft  A  mistake  In  a  lettor  in  May  would 
not  deprive  tbe  board  of  the  power  to  act 
upon  subsequent  offenses  in  November, 
If  otherwise  it  had  power  to  act  It  will 
hardly  be  contended  that  the  letter  of  the 
secretary  early  in  November  is  of  great  con- 
aeqvence.  Again,  thongb  the  effort  to  try 
relator  In  10X8  was  futile,  and  the  revoca- 
ttons  based  npm  tbe  attempted  finding  then 
made  wen  void,  tUs  did  not  render  the 
violations  whlcb  the  board  thai  attempted  to 
examine  ai^  less  efflcadons  to  sustain  a  aub- 
aequent  refusal  to  renew  relator's  license. 
The  fact  the  vJoiatlons  had  occurred,  if  th^ 
did,  would  Just  as  wdl  support  sudi  refusal 
after  the  futile  bearing  bad  been  had  as  It 
woold  have  done  before.  Tbe  implication  In 
the  majority  opinion  that  because  the  ef- 
ftnt  to  ity  mator  pvoTfld  to  be  fruitless, 
therefore  his  misdeeds  were  wiped  out  en- 
tirely, and  could  not  be  thereaftw  ccmsldered 
by  the  board  at  all,  Introduces  a  new  con- 
ception of  the  effect  of  proceedings  had  wlthr 
ont  jurisdiction. 

So  far  as  concerns  the  argument  under  W 
In  paragraph  IV  of  the  majority  opinion,  the 
statute  famishes  the  answer,  and  this  has 
already  hem  conddered. 

With  tbe  facta  admitted  ai  charged,  and 
the  powers  of  the  board  sach  as  shown  by 
the  statnte  quoted,  I  am  unable  to  agree 
to  the  majority  opinion.  Relator  has  not 
shown  any  arbitrary  or  <vpreMlTe  action  by 
tbe  board.  He  admits  tects  wbltih  show  It 
did  its  duty  when  It  refused  to  license  him. 
He  admits  be  refused  to  take  up  tlie  matter 
of  his  misconduct  and  even  discuss  it  with 
tbe  board. 

The  majority  opinion  seema  to  place  too 
much  stress  upon  general  language  used  in 
sections  of  the  statutes  other  tlian  section 
12636.  This  statute  expressly  gives  discre- 
tion to  the  board.  Its  particular  provisions 
cannot  be  held  destroyed  by  general  language 
used  elsewh^,  unless  well-known  canons  of 
construction  are  to  be  abandoned. 

It  may  be  added  that  the  declsl<m  which 
the  majority  opinion  overrules  is  well  sup- 
ported by  section  12630,  and,  in  my  opinion, 
is  soimd  law.  Very  respectfully  I  dissent 


DAVID 
views. 


O.  BI4AXB,  J.,  concurs  in  these 


EVANS  V.  ILLINOIS  CENT.  R.  CO. 

(No.  21125.) 

(Supreme  Coart  of  Missonri,  in  Banc. 
July  22,  1921.) 

1.  RaHroaO  «=>827(2)  —  AstoiaobllM  oross- 
Isg  wtthost  looklBf  ksM  flsllty  of  osstrlbatory 
negllgasee 

The  acts  of  an  aatomobilist  in  attempting  to 
cross  railroad  tracks,  in  daylight,  at  a  point 
where  he  had  reason  to  expect  trains  at  any 
moment  and  where  be  had  an  unobstructed  view, 
without  looking  for  a  train,  constituted  con- 
tributory negligence  barring  recovery  for  neg- 
ligence. 

2.  Railroads  «sb327(II)  —  Aatemoblllst  sinst 
approaoh  eressiBg  at  asoh  speed  that  ks  eaa 
stop. 

It  is  the  duty  of  an  aat<nnobile  driver' to  ap- 
proach a  crossing  at  sach  speed  that  he  can 
stop,  after  reaching  a  point  where  be  can  see 
an  approaching  train  and  before  coming  within 
the  danger  sone. 

3.  Railroads  «s»33S(l)  — Operatioa  at  axaes 
sive  speed   without   wamlags  ssgUoanes; 

"willful;"  "wanton;"  "reckless." 
The  acts  of  servants  of  a  railroad  company 
in  approaching  a  public  highway  crossing  at  ex- 
cessive speed  and  without  blowing  the  whistle 
or  ringing  the  bell,  even  when  such  crossing 
is  in  a  congested  district  In  the  dty,  constitute, 
negligence  only,  to  which  contributory  negH- 
gence  is  a  defense;  'SriUfolnesa"  fanning  In- 
tentioaal  wrongdoing,  a  "wanton"  act  behv  a 
wrongfal  act  done  on  porpose,  and  "re<^s8- 
ness"  being  an  indilferenee  to  the  rights  of 
others. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Beck- 
less— BecUessly^Becklessness;  Wanton;  Tmi- 
folnessj 

4.  NegUgaaeft  ^100— CestribBteiy  seiHimoB 
■ft  defease  wbea  lajury  Is  Ifrtestlesal. 

Negligence  of  the  injured  person  Is  no  de- 
fense when  such  injury  is  intentionally  Inflicted. 

5.  Railroads  «=a>350 (34)  —  Evidence  of  wlllfot 
Injary  held  IssuffloleBt  for  Jsry. 

In  an  action  for  an  automobile  driver's 
death,  alleged  to  have  been  cansed  by  willfnl, 
wanton,  reckless,  and  consdons  disregard  al 
life,  where  it  is  shown  that  defendant's  train 
was  moving  at  a  q»eed  of  45  miles  per  hour 
without  warning,  toward  and  over  a  busy  pubUe 
street,  such  fscts  alone,  though  eridence  of  neg- 
ligence, are  insufficient  to  warrant  submission 
of  the  question  of  willful  or  intentional  injury, 
exduA^  the  defense  of  contribotory  negli- 
genes. 

6.  Appeal  and  error  ^1177(7)— Retrial  de- 
nied OB  failure  to  prove  ailegatleBS  of  peti- 
tion, wbsrs  plaintiff  Bsgllgest  as  a  natter  of 
law. 

Though  a  petition  for  nei^Ucence  was  suffi- 
deat  or  could  be  so  amended  as  to  support  a 

recovery,  a  retrial  will  not  be  granted  on  re- 
versal for  failure  to  establish  the  sJlegationB  of 
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tiie  iMtition,  where  the  eTldeDCfl  showed  eon- 
tribntor?  negliseiice  aa  a  matter  of  Uw. 

Woodson,  J.,  dissentlnK, 

Appeal  from  St  Louis  Circuit  Court; 
Thomas  O.  Hemilngs,  Jndge. 

Action  b7  Elizabeth  Bnng  agafart  llie  II- 
llnols  Central  Ballroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
TCTsed. 

Watta,  Gentry  &  Lee,  of  St  Louis  (John  G. 
Dreunan,  of  Chicago.  111.,  of  counsel),  for  a> 
pellant 

Glendy  B.  Anudd,  of  8t  LodIs,  for  re- 
spondent 

DAVID  E.  BLAIB,  J.  Appeal  from  the 
drcult  court  of  the  dty  of  St  Louis.  The 
verdlcl;  and  judgment  tho-e  wera  for  respond- 
ent In  the  sum  of  ¥10,000. 

On  April  19,  1916,  reepondenfs  husband, 
Harry  Evans,  was  fatally  injured,  and  al- 
most Immediate  died  as  the  result  of  a  col- 
lision between  a  Ford  aatomoblle,  moTing 
westward  and  driven  by  him,  and  a  train  of 
^tpellant,  consisting  of  a  locomotire  and  pa»- 
•enger  cars,  moving  northward  at  the  cross- 
ing of  the  terminal  railroad  tradEs  ovor 
Brooklyn  street  In  tbe  dty  of  St  Louts. 
Said  Brooklyn  street  at  this  point  18  a  mtich- 
bsed  putdlc  street  The  accident  ocenrred  in 
the  forenoon.  Foster  Bobbins  was  riding  in 
tbe  antoraobUe  with  said  Brans  as  it  ap- 
proached  the  railroad  tracks.  Tbe  uncon- 
tradicted eridenoe  sbows  that  Che  train  was 
morlns  at  a  rate  of  M  or  45  miles  per  hour, 
and  tiiat  no. bell  was  rung  or  whistle  blown 
to  glre  warning  of  its  approach.  A  train 
could  be  seen  for  a  distance  of  sereral  hun- 
dred ftet  BouOi  of  Brooklyn  street  fftnn  a 
point  IB  feet  east  of  tlie  railroad  tnute.  As 
soon  as  Bobbins  saw  the  train,  which  was  at 
that  Instsnt  almost  upon  the  crossing,  he 
Jumped  out  of  the  automobile  and  escaped  In- 
jury. Tbe  automobile  was  carried  on  the 
pilot  of  the  engine  about  500  feet  north  of 
the  crossing,  at  which  point  the  train  was 
brought  to  a  standstill.  Evans  was  thrown 
off  a  little  over  300  feet  north  of  the  crossing. 

St  Louis  Terminal  Railway  Company  and 
St  Louis  Merdiants  Bridge  Terminal  Rail- 
way Company  were  Joined  as  parties  defend- 
ant Said  defendants  filed  demurrers  to  the 
evidence  at  the  close  of  plaintiff's  case,  which 
were  given  by  the  court  Defendant  Illinois 
Central  Railroad  Company  also  offered  a  de- 
murrer to  the  evidence  at  the  close  of  plain- 
tiff's case.  This  was  refused,  and  said  de- 
fendant stood  on  Its  demurrer. 

The  amended  petition  on  whldi  the  case 
was  tried  was  in^  the  form  usually  drawn  in 
such  cases,  ezc^t  that  it  did  not  charge 
that  the  acts  of  defendant  were  ne^igent 
Said  petltlm  contadned  the  following  alle- 
gation: 


"Plahitiff  farther  states  that  tbe  death  of  her 
husband,  Harry  Evans,  as  aforesaid,  was  earn- 
ed by  defendants*  willful,  wanton,  reckless,  and 
conselons  disregard  of  the  life  and  bodily  safe- 
tr  of  the  deceased  in  this,  to  irit,  that  with 
knowledge  that  the  crossing  of  said  tracks  with 
said  Brooklyn  street  was  mmSt  nsed  for  travel 
and  was  dangerous  to  travelers  astng  Jhtf  same 
the  defendants  ran  said  train  to  and  over  said 
Brooklyn  street  and  onto  and  afl^inst  the  de- 
ceased, at  a  speed  of  from  40  to  45  miles  per 
hoar,  without  giving  the  deceased  any  warning 
of  tbe  ajvroai^  of  said  train." 

Appelant  filed  an  answer  containing  a  gen- 
eral denial  and  an  allegation  as  follows: 

"Further  answering,  this  defendant  says  that 
the  death  of  Harry  Evana,  referred  to  in  plain- 
tiff's second  amended  petition,  was  caased  by  hi^ 
own  negligence  directly  contributing  thereto,  in 
this,  to  wit:  That  on  the  occasion  referred  to 
in  plaintUTs  second  amended  petition  the  said 
Evans  negligently  and  carelessly  drove  an  an* 
tomobile  upon  the  raflroad  tra<^  direct^  hi 
front  of  the  train  operated  by  the  defendant 
minois  Central  Railroad  Company,  and  so  near 
to  said  train  that  it  was  impossible,  by  the  ex* 
erdse  of  ordinary  care  on  the  part  of  said  de- 
fendant to  stop  said  train  after  the  appearance 
of  said  Evans  upon  and  near  said  track,  and. 
in  so  driving  upon  said  track,  the  said  Evans 
negligently  and  cardessly  failed  to  look  and 
listen  for  the  approach  of  trains,  and  ne^lgent- 
ly  and  carelessly  failed  to  avoid  bains  atmcfe 
by  trains." 

The  portion  of  said  answer  above  quoted 
was  fi  trick  en  out  on  plainttfTs  motion  on  the 
ground  that  the  same  constituted  no  d^ense 
to  On  cause  «f  acti(m  set  forth  in  j^ainturs 
petition. 

At  tiia  Eequest  o£  respondent  tbe  court 
gave  InstmctUm  No.  1*  detailing  the  facta 
necessary  fcnr  the  Jury  to  find  to  authorise  a 
verdict  fbr  respondent  It  is  unnecrasary 
to  quote  It  in  fulL  It  concludes  as  follows: 

'That  under  all  the  facts  and  drcumstances, 
as  shown  by  the  evidence,  the  rannfaig  of  said 
train  over  said  Brooklyn  street  at  said  speed, 
U  you  so  find,  was  a  willful,  wanton,  reckless, 
and  consdons  disregard  by  the  servants  of  said 
defendant  in  charge  of  said  train  of  the  life 
and  bodily  safety  of  the  deceased,  and  directly 
caused,  or  directly  cootribated  to  the  cause  of, 
the  death  of  the  deceased,  then  your  verdict 
will  be  for  the  plaintUf  and  against  said  de- 
fendant Illinois  Central  Railroad  Company." 

Instruction  Na  2.  given  at  the  KQuest  <tf 
the  respondent  la  as  follows: 

"Tbe  court  instracts  the  jury  that  the  plain- 
tlfl  is  not  entitled  to  recover  in  this  ease  on 
the  groand  of  mere  negligence  on  the  part  of 
the  defendant's  aerrants  in  charge  of  said 
train,  but  before  yon  can  find  for  tiie  plalntifl 
you  must  believe  and  find  from  all  tht  evidence 
that  the  conduct  of  the  defendant's  servants  in 
the  ronning  and  operation  of  said  railroad  train 
at  the  time  and  place  mentioned  in  the  eiMence 
was  diaracterized  by  a  willful,  wanton,  reckless, 
ud  consdous  disregard  of  the  life  and  bo^ly 
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stf«tr  of  tlw  docooaM,  ud,  miloM  jott  oo  ll&d« 
you  Tor^^  murt  bo  f or  tbe  dafotdant" 

,  'Bum  it  Is  clear  that  tbe  theory  on  which 
die  case  was  tried  below  was  that  the  mere 
act  of  the  serranta  of  defendant,  In  moving 
it*  train  at  a  speed  of  from  40  to  45  miles 
per  bour,  over  tracks  laid  In  a  public  street 
and  aeroBS  another  mii<AHiBed  public  street, 
and  In  a  dena^  aettled  portlcm  of  tbe  dty, 
whore  people  are  likely  to  use  said  crossing 
at  any  tJma,  without  ringing  the  bdl  or  blow- 
ing  tbe  whtotle,  la  anffldent  to  anthorlxe  anb- 
mlaalon  to  the  Jury  of  tha  qnestion  whether 
enicb  act  was  wlllfal,  wanton,  reckless,  and 
In  consefons  disregard  of  the  life  and  bodily 
safety  of  respondent's  husband,  wlthont 
allowing  that  the  engineer  or  fireman  Inten- 
tionaUy  ran  said  train  npoi  respondent's  hus- 
band, or  saw  htan  approadilng  the  track  or 
In  a  position  cf  dangu',  or  likely  to  be  In 
audi  position  of  danger,  or  wltUn  what  dis- 
tance snch  train  could  have  been  stopped  If 
deceased  had  bem  seen  In  a  poaltlon  of  peril 
and  obllvlonB  to  such  peril.  No  evidence 
was  offered  tending  to  show  tiiat  tbe  engi- 
neer or  fireman  saw  deceased  or  intentional* 
ly  ran  said  train  npon  him,  or  what  they 
were  doing  as  the  locomotive  approached  the 
scote  of  the  acddeit  or  whet  could  bave  been 
dfflie  by  thou  to  prevent  collision. 

[1]  The  acts  of  respondent's  husband,  as 
shown  by  the  evidence  before  us,  In  attempt- 
ing to  cross  the  railroad  tracks  in  broad  day- 
light at  a  p<^t  where  he  had  reason  to  ex- 
pect trains  at  any  moment,  and  where  he  bad 
an  unobstructed  view  of  any  trains  that 
might  be  approaching  tbe  crossing,  without 
looking  for  a  train,  or  where,  if  he  had  look- 
ed, he  could  have  seen  the  train  approach- 
ing for  a  distance  of  300  to  600  feet,  consti- 
tuted negligence  on  his  part  that  would  bar 
a  recovery  by  his  widow  In  an  action  based 
on  an  allegation  of  negligence.  Hayden  r. 
Railroad,  124  Ko.  566,  28  S.  W.  74;  Kelsay 
T.  Railroad,  129  Mo.  362.  30  S.  W.  339;  H«g- 
gart  T.  Railroad,  134  Mo.  673,  88  S.  W,  220; 
Stotler  T.  Railroad,  204  Mo.  619,  103  S.  W.  1. 

[3]  It  appears  from  the  evidence  Uiat  a 
great  many  trains  moved  ov«r  these  tratAs. 
One  witness  estimated  the  number  at  100 
daily.  At  and  from  a  point  about  16  feet 
from  file  track  deceased  could  have  seen  the 
train  otnnlng  if  he  had  looked.  Tbere  was 
no  obstmctlon  to  the  view.  No  reason  why 
file  ajjproacbfaig  train  couM  not  have  been 
■een  U  given.  Robblns  testified  that  deceas- 
ed was  looking  directly  ahead  when  he  first 
looked  to  the  north.  This  was  at  a  point 
where  the  tnln  could  be  seen.  When  he 
looked  to  the  aonfli  and  Instantly  saw  the 
approadilng  train,  deceased  was  then  look- 
ing eonUi  alflOw  Tbe  top  of  the  automobile 
waa  np,  but  Oie  side  curtains  vrere  not  on, 
and  there  was  nothing  in  the  car  Itself  to 
obstruct  Oie  deceaaed'v  rlew.  The  antomo- 


Ule  ma  norlnc  op  grade  In  low  gear  at  a 
speed  of  6  to  6  mUee>per  hour.  Deceased 
conld  have  stopped  It  almost  launediately. 
It  was  his  duty  to  wpzoadi  Uie  czoeslng  at 
snch  speed  that  he  could  stop  after  reaching 
a  point  where  he  conld  see  the  ^)proacblng 
train  and  before  coming  within  the  danger 
Eon& 

[3]  This  court  has  never  passed  on  the 
qnestioti  Involved  here.  Bespondeat  dtes 
cases  from  other  Snrisdlctlons  tending  to 
support  her  contaitlon  that  wanton  and  will- 
ful conduct  can  be  inferred  from  such  facts 
'as  are  here  proven,  and  under  audi  circum- 
stances as  existed  here,  without  showing  the 
actual  conduct  of  the  cn^neer  and  flronan, 
further  than  the  speed  of  the  train  and  fail- 
ure to  give  warning.  We  have  repeatedly 
held  that  the  acta  of  servants  of  a  railroad 
company  In  approadilng  a  pubUc  highway 
crossing  at  excessive  speed,  and  without 
blowing  the  whistle  or  ringing  the  bell,  even 
when  snch  crossing  was  in  a  congbsted  dis- 
trict in  a  dty.  constitute  nei^gence,  and 
tiiat  negligence  of  the  injured  party  omtrib- 
ntlng  to  tlie  Injory  is  a  dtfensb  This  has 
beoi  held  in  many  cases,  audi  as  Stotler  v. 
Railroad,  204  Ma  619,  106  S.  W.  1;  Hatner 
V.  Transit  Co.,  197  Ma  196,  94  S.  W.  291; 
Oreen  v.  Missouri  Pacific  Railway  Oa,  192 
Ma  331,  90  S.  W.  80S.  The  act  cannot  be 
both  negligent  and  intentional  at  the  same 
time.  Snch  allegatlonB  are  inconsistent. 
Raming  v.  St.  Ry.  Co.,  157  Mo.  477,  lot  dt 
508,  67  S.  W.  288;  CBrien  v.  Transit  Co., 
212  Mo.  59,  110  S.  W.  705,  15  Ann.  <Sls.  86. 

In  Hinzeman  v.  Railroad.  182  Mo.  loc.  dt. 
623,  81  S.  W.  loc.  dt  1137,  to  discussing  the 
words  "willful,  wantm,  and  reckless"  Judge 
Yalliant  said: 

Among  the  instmctioDs  given  for  tbe  defend- 
ant waa  the  following:  '(4)  Unleas  the  Jory  be* 
lieve  from  tbe  greater  weight  of  the  evidence 
that  the  defendant's  engineer  in  charge  of  the 
locomotive  which  stmck  the  deeeaaed,  wilfully, 
wantonly,  or  recklessly  ran  deceased  down  and 
killed  him,  yout  verdict  must  be  for  the  de- 
fendant.* 

"The  trial  court  assigned  the  giving  of  this 
instrnction  as  its  reason  for  sustaining  the 
plaintUTs  motion  for  a  new  triaL  The  learned 
trial  jodge  waa  right  in  condemning  that  in- 

atniction. 

"If  the  eDgiaeer  saw  the  man  in  a  positoon 
of  danger,  apparently  inattentive  to  the  ap- 
proaching train,  and  if,  with  the  means  at  hand, 
by  the  exerdae  of  ordinary  care,  he  conld  bave 
given  him  timely  warning,  yet  neglected  to  do 
BO,  then  the  case  falls  wlthin'tbe  exception  to 
the  rule  that  a  plaintiff  cannot  recover  if  his 
own  negligence  has  contributed  to  his  injury. 
In  discussing  that  exception  to  the  general 
rule  the  conrte  have  characterized  the  conduct 
of  an  engineer  under  auch  drcumstances  as 
reckless,  wanton,  or  willful;  but  those  are 
words  of  characterization  expressing  a  conclu- 
sion, a  judgment;  the  fact  upon  which  that  con- 
idndon,is  based  is  the  neglect  d  the  engineer 
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noder  the  gtven  drenmBtaiiCM  to  exercise  or- 
dinary care  with  the  meau  at  hand  t»  avert 

injnry." 

Willfulness  Implies  Intentional  wrcmgdo- 
ing.  A  wanton  act  Is  a  wrongful  act  done  on 
purpose,  or  In  nuiUclous  disregard  of  the 
rights  of  others.  Recklessness  Is  an  Indlffer- 
mce  to  the  rights  of  others  and  an  Indif- 
ference whether  wrong  or  injury  Is  done  or 
not.  As  we  understand  the  words  "conscious 
disregard  of  the  life  and  bodily  safety," 
th^  add  nothing  to  the  words  "willful,  wan- 
ton, and  reckless,"  and  are  included  within 
the  meanii^  of  those  words.  As  applied  to 
an  act,  they  necessarily  mean  that  such  act 
was  intentionally  done  without  regard  to 
the  rights  of  others,  and  In  full  realization 
of  the  probable  results  thereof. 

[4]  Negligence  of  the  Injured  person  Is  no 
defense  when  such  injury  Is  lnt^ti<Hially  in- 
flicted. KAming  r.  St  By.  Co..  157  Mo.  loc. 
clt.  607,  67  S.  W,  26S>  (dting  and  quoting 
approvingly  from  1  Shear.  &  BedL  on  Neg. 
<S  Bd.)  sec.  64. 

[C]  AU  that  is  shown  here  is  that  the 
train  was  moving  at  a  high  rate  of  speed, 
and  without  warning,  toward  and  over  a  busy 
pnbUc  street  It  la  not  shown  that  peoide 
were  on  the  crossing  in  a  position  of  peril  as 
the  train  ai^roached,  or  that  the  atginaeK  or 
flremaa  saw  deceased  at  all.*  There  is  amide 
evidence  ct  ne^igeuoek  bnt  the  engineer  had 
the  right  to  assume  that,  erea  though  he  was 
negligent,  deceased  would  not  be  injured 
thereby  because  deceased  himself  would  not 
be  expected  to  come  on  the  track  In  ftont  ot 
the  train  without  himself  exerdidng  prapeT 
cara  The  railroad  trade  was  In  Itself  a  warn- 
ing of  danger  to  the  public,  and  the  engineer 
bad  the  right  to  assume  that  persons  ap- 
proadilng  such  track  would  use  due  care.  In 
othef  words,  althous^  n^lgent,  sudi  engi- 
neer Is  not  shown  Co  have  been  acting  in  such 
conscious  disregard  of  the  rights  of  deceased 
as  to  amount  to  willful  or  Intentional  wrong- 
doing. 

This  is  not  like  a  case  where  one  drives 
an  automobile  at  high  speed  through  a  dense- 
ly crowded  street,  when  he  knows  that  peo- 
ple are  upon  and  crossing  the  street  and  ex- 
posed to  danger  and  likely  to  be  strudi  by 
his  automobile  moving  at  such  high  speed. 
Such  an  act  under  such  circumstances  could 
well  be  held  to  be  criminal  negligence.  The 
law  would  read  Into  his  act  an  intention  to 
injure.  The  same  act  In  the  dead  hour  of 
the  night,  when  the  same  street  was  presum- 
ably clear,  would  be  nothing  more  than  negli- 
gence for  which  a  civil  action  only  would  lie. 

Respondent  has  failed  to  show  that  ap- 
pellant willfully,  wantonly,  and  recklessly 
caused  the  death  of  her  husband.  The  only 
inference  the  Jury  was  entitled  to  draw  from 
the  evidence  was  negligence  on  the  part  of 
appellant.  An  act  cannot  be  held  to  be  wlll- 
Cul,  wanton,  and  reckless  bjr  only  showing  a 


(BC6. 

f alltnn  to  exercise  the  d^ree  <rf  care  da« 
under  the  partlcolar  drconutanoesL  noth- 
ing more  is  shown  here. 

We  have  carefully  considered  the  cases 
from  other  jurisdictions  relied  on  by  re- 
spondent We  are  not  prepared  to  follow 
those  cases  and  to  depart  from  the  rule,  well 
established  In  this  ^te,  that  the  character 
of  acts  here  discussed,  merely  ctmstltnte  neg- 
ligence. Before  a  case  can  be  submitted  to 
a  jury  on  the  theory  that  the  act  complained 
of  was  willful,  wanton,  and  reckless,  some- 
thing more  than  acts  heretofore  regarded  as 
constituting  mere  negligence  must  be  shown. 
To  rule  that  Intoittonal  Injury  may  be  In- 
ferred from  such  facts  as  are  before  us  in 
this  case  would  overwhelm  our  courts  with 
a  flood  of  perjured  testimony  as  the  procur- 
ing of  a  witness  to  swear  that  any  train  was 
moving  at  high  speed,  without  warning,  when 
the  accident  occurred  at  a  railway  crossing 
In  a  doisely  settled  dty.  would  present  no 
practical  difficulty  to  unscrupulous  litigants 
or  counsel  of  like  character.  If  willful,  wan- 
ton, and  reckess  ccnduct  may  be  Inferred  fnnn 
the  proof  of  8u<di  facta,  a  farther  difllcultr 
presents  Itself.  What  speed  would  Justify 
the  trial  court  in  submitting  sndi  atiesti(m  to 
the  Jury?  A  speed  that  would  appear  to  one 
trial  Judge  to  be  wUlfql,  wanton,  and  nA- 
less,  s^lfylng  lnteQti<Hial  wrongdoing,  ml^t 
aiq^Kor  to  another  Judge  as  being  evidence  of 
nothing  more  than  mere  negligence.  Ko  two 
Judges  would  agree  when  and  under  what 
circumstances  failure  to  give  warning  would 
authorize  the  submisslOD  of  such  question. 
Such  a  rule  would  undoubtedly  result  in  chaos 
In  the  law  governing  crossing  cases,  and  in 
such  cases  effectually  destroy  the  salutary 
rule  that  one  whose  own  negligence  contrib- 
utes to  bis  Injury  cannot  recover  for  the  neg- 
ligence of  another,  also  contributing  to  such 
Injury.  The  rule  we  have  here  announced 
will  not  pzevent  the  showing  In  any  case  of 
acts  whldi  themselves  indicate  an  intentional 
or  wanton  Infliction  of  Injury,  or  affect  the 
rule  that  contributory  negligence  constitates 
no  defense  to  intentional  Infliction  of  Injury. 

[<j  Assuming  that  the  petition  here  either 
is  now  sufficient  or  can  be  so  amended  as  to 
support  a  recovery  on  the  ground  of  negli- 
gence^ should  the  case  be  remanded  for  a 
new  trial?  The  evidence  now  before  us 
shows  contributory  negligence  on  the  part  of 
deceased  as  a  matter  of  law,  which  is  a  com- 
plete defense  as  against  a  charge  of  mere 
negligence.  As  we  understand  the  case,  all 
the  persons  who  saw  the  accident  testified  at 
the  trial,  and  it  is  not  shown  that  other  or 
further  testimony  on  the  question  of  de- 
ceased's conduct  at  the  time  ot  the  accident 
is  available.  iNeither  does  it  appear  that  any 
acts  of  the  servants  of  defendant,  other  than 
already  appearing  in  the  record,  can  be 
shown.  A  retrial  would  therefore  be  useleaa 
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For  tbe  mmom  aet  forth,  dw  jnrtgmmt 
of  the  trial  court  1b  reversed. 

ORAYBS,  HIOBSB.  B[J>BIR,  and  WAIT- 
ER, JJ.,  eoncnr. 

JAMBS  T.  BLAIB,  a  concuM  In  Um 
result 

WOODSON.  diwwnta. 


ULRICH  V.  PIERCE.    (No.  22179.) 

(Sapreme  Court  of  Biisaouri,  Dirision  No.  1. 
July  23,  1021.) 

1.  Fraatfalettteoavqnuwai  «a»54(l)--Owa«r«r 
laai  Mt  liMMod  coaM  ooavqr  at  ha  choie. 

The  owner  ot  land  who  owed  no  debts  oth- 
er than  to  hie  sister,  his  grantee,  and  never 
intended  to  become  otherwise  indebted,  coald 
convey  bis  land  to  bis  sister,  on  each  terms  as 
he  shoald  choose,  and,  having  parted  with  it  by 
deed  he  could  not  take  it  haiek. 

2.  FraaAilaat  oaavayaaoa*  4ss»27l(S)— Fnurf 
natt  be  provad. 

Fraud  as  to  creditors  in  a  conveyance  can- 
not be  shown  by  mere  Inference,  but  must  be 
proved,  and  if  the  facts  shown  are  equally  con- 
sistect  with  an  honest  purpose,  fraud  will  not 
be  inferred. 

3.  Fraudfllsat  oaavayaaeas  «=»I62(I)— PIa)<>- 
tra  must  show  parpoM  and  that  transforea 
participated. 

To  impeach  a  sale  for  fraud  sa  to  creditors, 
plaintiff  moat  show  that  the  purpose  of  the 
sale  was  to  defraud  and  cheat  creditors,  and 
thai  defendant  transferee  participated  in  the 
fraud. 

4.  FraadaisBt  coaveyanoes  «=»I54(I)— Failure 
to  record  deed  not  evidence  of  fraud. 

Under  Rev.  St.  1919.  S  2199,  providing  ev- 
ery instrument  in  writing  certified  and  record- 
ed as  prescribed  shall,  from  the  time  of  filing 
for  record,  impart  notice^  etc.,  where  a  brother 
who  owed  his  sister  conveyed  his  land  to  her 
in  satistactioa  of  the  d^t,  the  sister's  mere 
failute  to  record  the  deed  for  two  years,  and 
nntU  four  daya  before  sale  of  the  premises 
on  execntion  against  the  brother,  was  no  evi- 
dence of  fraud. 

a.  Fraudulent  oonveyaaces  •S=95l(l)— Diapoal' 
tloB  of  axaiBpt  property  not  fnudulant. 

The  disposition  by  a  debtor  of  property  ex- 
empt from  execution  cannot  be  fraudulent  as 
to  existing  creditors. 

6.  Frandnlont  ooaveyaiieea  4=»269(l)— Exfat- 
aaee  of  homestead  aa  matter  of  dafaaaa  not 
aaeaaauy  to  be  pleaded. 

In  ejectment  to  recover  land,  combined 
with  a  statutory  action  to  try  title,  plaintiff 
claiming  a  fraudulent  conveyance,  on  the  is- 
sue of  fraud  in  such  conveyance  it  was  unneces- 
sary to  plead  the  existence  of  a  homestead  as 
a  matter  of  defense;  the  fact  being  clearly  ad- 
miaaibla  on  the  general  Issue  joined  on  the  al- 
legation of  fraud. 
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Appwl  from  Circuit  Court,  Franklin  Coun- 
ty; B.  A.  Breoer,  Jn^e, 

Aedon  1^  A.  D.  ITlrldi  agatnst  Blmer 
Pierce.  From  jadgm^t  for  defendant,  plain- 
tiff appeals.  Judgment  xefvereed,  and  canse 
remanded  for  proceedings  In  accordance  with 
tbe  opinion. 

William  T.  Eeil,  of  St  Louis,  and  Jesse 
M.  Owen,  of  Union,  for  appellant. 

WUliam  L.  Coltf  and  John  W.  Booth,  both 
of  Unl<m,  and  James  Booth,  of  Fadfl^  for 

BROWN,  a  Petttton  filed  In  said  court 
Jnne  2S,  1919;  returnable  to  the  Ancust  tenn. 
It  omtains  two  counts:  (1)  EUectmoit  to  re* 
corer  the  southwest  quarter  of  the  southwest 
quarter  of  section  10,  township  41  north,  of 
range  1  weet,  containing  40  acres ;  (2)  a  atat* 
utory  action  to  try  title  to  the  same  land. 
The  amended  answer  on  wbi<^  tbe  cause  was 
tried,'  after  a  gmeral  dudal.  pleade,  in  sub- 
Btance,  tliat  on  tbe  2lBt  day  of  September, 
1916,  in  an  action  for  catting  corn  before  ma- 
turity, (me  WUllam  J.  Vaughn  i«cov«ed 
jndgmatt  before  F.  A.  Murphy,  a  Justice  of 
t^^e  peace  for  Caitral  township,  In  said 
£Yanklln  county,  against  Ivan  G.  Roblnstm 
for  $50,  with  costs,  and  that  afterward,  on 
the  30th  day  of  January.  1918,  a  duly  certified 
copy  of  the  record  of  said  Judgment  was 
filed  In  the  office  of  the  circuit  court  within 
and  for  said  county  of  Franklin,  and  after- 
ward the  aherlfl  of  Franklin  county,  by  vir- 
tue of  a  writ  of  execntion  Issued  out  of  said 
court  on  said  Judgment  February  7,  1918, 
levied'  upon  said  premises  as  the  land  of 
said  Boblnson,  and  during  the  March  term  of 
said  court  and  on  the  11th  day  of  Mlarch, 
1819,  sold  the  same  to  satisfy  said  Judgment, 
and  on  the  same  day  executed  and  delivered 
to  defendant  bts  deed  therefor;  that  said 
Robinson  acquired  said  land  en  January  18, 
1909,  by  deed  duly  recorded,  and  on  tbe  7th 
day  of  March,  1918,  there  was  filed  for  rec- 
ord In  the  recorder's  office  of  said  county  a 
deed  purporting  to  be  a  deed  of  conveyance 
in  fee  by  said  Robinson  and  wife  to  plaintifF; 
that  plaintiff  claims  title  to  said  lands  un- 
der said  deed,  wliich  plaintiff  avers  was  made 
by  said  Robinson  with  intent  to  cover  up  and 
conceal  his  title  to  said  premises  and  there- 
hy  secure  to  himself  credit  of  a  financial 
character  In  his  future  dealing  and  thereby 
defraud  hla  creditors  both  present  and  fu- 
ture, and  the  same  was  and  is  fraudulent 
and  void  as  against  said  Vaughn  aa  creditor 
and  defendant  as  purdiaser;  that  defendant 
accepted  said  conveyance  with  complete 
knowledge  and  notice  of  the  matter  ao 
pleaded. 

He  further  says  that  this  deed  and  record 
thereof  constitutes  a  doud  on  defmdant's  ti- 
tle, and  aaks  the  court  by  Its  judgment  to 


^stfor  otbu-  esMa  see  saae  toplo  and  KST-NUHBSB  In  aU  K«r-Numbered  XHscats  and  Indexes 

233  S.W.-26 


Digitized  by  Google 


233  SOUTHWESTERN  BBPORTEB  (Mo. 


m 

remore  tb»  same  and  to  decree  title  Id  hlm- 
Belf  or  in  defendant.  He  also  pleads  that 
from  said  12th  day  of  July,  1916,  until  tbe 
7tb  day  of  March,  1918,  plalntitr  withheld 
said  deed  from  record,  and  suffered  said 
RoUnson  to  possess  said  premises  and  deal 
with  same  as  bis  own,  and  that  the  cause  of 
action  upon  which  the  Vaughn  Judgment  was 
founded  grew  out  of  dealing  between  said 
Robinson  and  said  Van^m  In  respect  of  said 
premises  and  were  without  notice  on  the  part 
of  Vaughn  of  the  deed  to  plaintiff  or  of  right 
or  interest  of  the  plaintiff  in  or  to  the  prem- 
ises, and  that  raid  Vau^tm  never  had  or 
possessed  or  was  diargeabte  with  any  other 
notice  of  said  conveyance  to  plaintiff  than 
the  technical  constructive  notice  which  the 
law  implies  to  1dm  from  the  ttane  of  the  fil- 
ing said  deed  for  record.  Wherefore  It 
says  plaintiff  Is  esttvped,  reason  of  mat- 
ters and  things  afbresald,  as  against  this  de- 
fendant's title  to  the  premises,  or  any  part 
thereof,  and  In  equity  plaintiff  Is  entitled  to 
a  decree  by  reason  of  said  matters  establlsb- 
ing  said  title. 

At  the  trial  it  ax^red  tluit  at  the  time  of 
the  execution  of  tiie  deed  which  defoidant  Is 
attacking  as  fraudulent  Ivan  C.  RoUnson  ba^ 
owned  tbe  land  in  question  nine  years,  having 
acquired  it  and  moved  upon  it  with  his  family 
in  TSm,  obtaining  his  deed  therefor  In  190&, 
and  conveying  to  plalptiff,  his  slater,  on 
July  12, 1»10.  Since  1912  he  had  resided  on 
it  with  his  family,  consisting  of  his  wife  and 
one  Child,  with  some  Intervals,  and  at  the 
time  of  said  conveyance  bis  parents  were 
living  there  with  htan.  Mrs.  Ulrich,  the 
plaintiff,  lived  with  her  husband  in  St  Louis, 
and  bad  property  recdved  from  the  estate  of 
a  former  husband.  She  testified,  in  substance, 
that  tbelr  parents  lived  with  blm ;  that  they 
both  together  supported  them;  and  that  at 
tbe  time  of  the  execution  of  this  convey- 
ance be  owed  her  $800  upon  notes  which  she 
surrendered  to  him  in  tbe  office  of  Mr.  Scbul- 
er,  the  Justice  of  the  peace  in  St.  Louis  who 
prepared  the  deed,  at  the  time  It  was  made, 
and  also  gave  blm  $600,  which  was  inserted 
as  the  consideration.  We  find  no  evidence 
that  she  concealed  the  ownership  of  this 
property  In  any  other  way  than  by  careless- 
ness with  respect  to  the  recording  of  her 
deed.  In  that  connection  Mr.  Reed,  one  of 
defendant's  witnesses,  who  cultivated  the 
land  or  a  portion  of  It  in  1917,  testified  that 
he  paid  rental  to  Mrs.  Ulrich  and  that  she 
then  told  him  she  owned  tbe  farm.  Judge 
Schuler  testified  that  he  saw  the  money, 
$600,  paid  by  Mrs.  Ulrich  to  her  brother 
Ivan  at  the  time  the  deed  was  executed  in 
his  office,  and  saw  notes  given  to  him  by  her. 

There  is  no  evidence  which  we  can  find  in 
this  record  that  Ivan  owed  a  dollar  to  any 
one  but  his  sister  at  the  time  the  deed  was 
-  made.    At  the  time  of  the  recovery  of  this 
Judgment  Vaughn  was  a  tenant  of  Ivan  on 


this  same  land,  wlilch  he  bad  planted  In 
corn  which  was.  In  September  after  tbe  exe- 
cution of  tbe  deed,  In  different  stages  of 
development.  Vaughn  cultivated  it  for  crop 
rent,  that  Is  to  say,  one-third  of  the  crop. 
Ivan  desired  to  save  the  feed,  or  bis  share 
of  it,  in  good  condition  for  his  stock,  that  Is 
to  say,  he  wanted  It  green  enough  for  that 
purpose,  and  as  the  different  patches  matur- 
ed he  hurried  Vaughn  to  cut  It.  writing  him 
letters  stating  bis  position.  The  last  patch 
that  ripened  Vaughn  refused  to  cot  as  re- 
quested 1^  Robinson,  who  cot  It  himself,  in 
September,  at-  least  two  months  after  the 
conveyance  to  Mrs.  Ulrich.  This  appeared  to 
make  bad  blood,  with  tbe  result  that  Tangbn 
sued  and  recovered  a  Judgment  for  |6(k  This 
Judgment,  recovered  upon  a  transaction  whicb 
originated  two  months  after  tbe  execntltRi  of 
the  deed,  consUtntes  the  oody  foundation  for 
the  diarge  of  fraud  laid  In  defendant's  aa- 
swer.  The  charge  Implies  that,  being  aboid 
to  get  In  this  petl7  quarrel,  lie  conv^ed  his 
land.  It  was  stipulated  at  tbe  trial  that  tbe 
only  issues  contested  were  tbe  issue  of  estop- 
pel and  tbe  issue  of  fraud. 

The  evidence  will  be  referred  to  in  the 
opinion  as  necessary. 

[1]  1.  It  Is  proper  to  say  at  the  outset  that 
there  Is  no  evidence  in  this  case  that  Ivan  C. 
Robinson,  tlie  party  charged  with  executiiME 
the  deed  In  question  for  tlie  purpose  and 
with  the  lnt«it  to*  defraud  bis  creditors,  ever 
owed  any  other  person  than  plaintiff,  his 
Bister,  and  Vanj^n,  under  whose  Jud^ent 
for  $50  the  land  was  sold  to  tbe  defendant 
Nor  Is  there  any  evidence  that  he  ever  in- 
tended to  become  otherwise  Indebted.  It  Is, 
moreover,  conclusively  shown  by  the  defend- 
ant that  the  matter  out  of  which  the  Vaughn 
judgment  grew,  namely,  a  ^fCerence  as  to 
tbe  time  at  which  the  corn  raised  by  Vaughn 
as  crop  renter  on  this  same  land  should  be 
cut,  did  not  arise  until  two  months  after  the 
execution  of  this  deed.  Under  these  circum- 
stances he  bad  tbe  perfect  right  to  convey  the 
land  to  plaintiff  when  be  did,  on  sudi  terms 
as  he  should  choose.  It  was  bis  to  give  as 
well  as  to  sell.  Having  parted  with  it  by 
deed,  he  could  not  take  it  back- 

[2,  S]  It  Is  upon  these  circumstances  that 
fraud  must  be  brougbt  home  to  tbe  plaintiff 
to  defeat  her  recovery.  This  cannot  be  done 
by  mere  Inference,  but  must  be  proved ;  and 
If  the  facts  shown  are  equally  consistent  with 
an  honest  purpose,  fraud  will  not  be  inferred. 
Dallam  v.  Rensbaw,  26  Mo.  S38,  M4;  Hen- 
derson V.  Henderson,  6S  Mo.  934 ;  Garescfae  v. 
MacDonald,  103  Mo.  1, 15  S.  W.  878;  Ryan  v. 
Young,  79  Mo.  30;  Ames  v.  Gllmore,  09  Mo. 
537.  Perhaps  this  principle  has  not  been  bet- 
ter nor  more  conservatively  expressed  than 
IQ  the  following  language  of  Judge  Brace  in 
Garesche  v.  MacDonald,  supra: 

"While  fraud  may  be  inferred  when  it  is  a 
legitimate  deduction  from  all  the  facts  and 
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drcamttiiicea  In  evldme*  In  a  gjtven  cmm  it  1b 
iMTCr  to  be  preBomed,  and  when  a  tranaactlon 
under  eoiiBideratioii  may  aa  well  consist  with 
hoseat  and  fair  dealing  as  with  a  fraaduleot 
pnrpoae,  it  ia  to  be  r^erred  to  the  better  mo- 
tive.'* 

This  lias  been  frequently  repeated  by  this 
and  other  courts.  It  is  eQually  reasonable 
and  well  settled  by  authority  tbat  to  impeacb 
a  sale  for  fraud  plaintiCt  must  show  that  the 
purpose  of  the  sale  was  to  defraud  and  cheat 
creditors,  and  that  defendant  participated  in 
the  fraud. 

In  this  case  there  was  no  creditor  in  exist- 
ence except  the  grantee  in  the  deed,  who  sur- 
rendered her  securities  for  her  debt  in  the 
office  and  presence  of  the  officer  who  took  her 
acknowledgment.  There  is  no  drcumstance 
in  the  world  which  even  remotely  connects  or 
can  connect  this  conveyance  with  the  Vaughn 
Judgment  under  whit^  the  land  was  sold. 
Had  Boblnson,  a  couple  of  months  after  the 
execution  of  the  deed,  met  Vaughn  in  the 
street  and  beaten  him.  It  might  possibly 
have  been  tbat  be  had  conveyed  his  land  to 
enable  him  to  enjoy  this  luxury  with  pecun- 
iary immunity;  but  this  com  was  yet  too 
young  and  tender  to  siUEgest  a  a^uurel  as  to 
when  it  should  be  cut.  The  law  cannot  take 
notice  of  possibilities  so  remote  tbat  ttiey  are 
entirdy  out  of  fbe  range  of  human  provl^on. 

2.  Fraud,  in  thta  case,  ia  not  only  unproven 
but  dlsproven.  We  think  the  evldoice  sug- 
gests that  it  is  more  natural  that  a  son  should 
take  his  aged  parents  into  his  own  home  for 
care  and  protection  than  tbat  the  daughter, 
equally  affectionate  and  solicitous,  ^onld 
take  them  Into  the  house  of  ber  husband.  In 
this  case  the  daughter  was  married  and  re- 
sided with  her  husband  in  a  home  In  St. 
Louis.  She  had  an  inheritance  from  a  former 
husband.  The  sou  Ivan  was  poor,  and,  with 
his  wife  and  child  and  parents,  lived  on  the 
land.  His  sister,  the  plaintift,  had  advanced 
him  money  to  the  amount  of  $800,  for  which 
she  had  taken  his  notes.  It  was  arranged 
between  them  that  the  parents  should  live 
with  bim,  and  that  the  use  of  the  fahn,  which 
she  would  purchase,  should  a^ly  <m  her 
contribution  for  their  support.  There  is 
nothing  mmatuzal  or  unusual  about  this 
agreement,  and  ft  seems  to  hare  been  carried 
out  until  tbe  sale  of  this  land  by  the  sheriff 
on  March  11,  191& 

There  was  no  secret  about  this  conveyance. 
When  the  Vaughn  suit  was  pending  In  Sep- 
tCTiber,  1916,  she  heard  of  It,  and  on  the 
30th  of  that  month  wrote  the  Justice  of  the 
peace,  Mr.  Murphy,  the  particulars  of  her 
title,  with  the  date  of  her  deed.  Mr.  Reed,  a 
tenant  under  contract  with  her  brother,  rais- 
ed wheat  on  the  land  after  the  conveyance 
and  delivered  the  portion  of  the  crop  set 
aside  as  rrat  to  her.  He  also  gave  ^er  a 
cbe^  in  1917  growing  out  of  his  tenancy.  It 


Is  Impoflalbls  tbat  be  did  not  know  of  ber 
claim  to  tb%  propwty  at  that  time.  It  1> 
equally  improbable  that,  with  her  letter  on 
file  with  the  Justice,  Vangbn  did  not  know  of 
her  deed  before  the  rendition  of  bis  Judg- 
ment. There  is  notiilng  in  the  fiicts  which 
indicates  any  thou^t  of  concealment  on  the 
part  of  plalntUf,  unless  it  be  inferred  tma 
her  tnre  failure  to  record  the  deed  until  four 
days  baffoe  the  Bal& 

On  the  other  hand,  the  careful  reading  of 
the  testimony  of  defttidant  creates  a  strong 
impression  that  at  the  time  of  the  sale  he 
knew  or  purposely  avoided  knowing  of  her 
title  and  ct  the  record  of  her  deed.  He  states 
that  he  went  to  the  abstract  ofllce  of  Mr. 
White  16  minutes  before  tiie  sale  and  found 
tbat  no  deed  appeared  on  his  books.  Hr. 
Whiter  the  abstractor,  testified  that  his  books 
had  not  been  brought  up  to  date,  and  tbat  be 
never  gave  an  opinion  about  a  titie  until  the 
entire  chain  in  the  recorder's  office  was  be- 
fore him.  Defendant  ascertained  that  same 
day  that  plaintiff  had,  or  claimed  to  have,  a 
deed,  but  said  that  he  did  not  ascertain  it 
until  after  the  sale  but  before  he  received  his 
deed  or  paid  hia  bid.  Although  he  was 
there  to  get  a  bargain,  he  seems  to  have 
avoided  the  recorder's  office  as  if  it  had  been 
a  pit  into  which  he  might  fall  with  his 
speculation. 

Mr.  Cole,  a  lawyer,  says  that  on  the  same 
day  he  assisted  Mr.  Pierce  about  the  exam- 
ination of  the  title.  They  went  to  Mr.  Wlilte'e 
abstract  office,  the  books  were  gotten  down, 
and,  so  far  as  they  showed,  the  last  transfer 
had  been  to  I.  C.  Robinson,  He  did  not  know 
anything  about  their  being  behind  In  posting. 

Although  the  plaintiff  came  and  took  one- 
third  of  the  wheat  crop  Mr.  Heed  the  tenant 
had  set  aside  for  rental,  he  did  not  have  any 
conversation  with  her  and  knew  nothing 
about  her  claiming  to  own  the  place.  When 
the  sale  took  place  he  attorned  to  this  de- 
fendant. When  examined  about  the  check  for 
$10  to  Mrs,  Ulrich  In  1017,  be  stated  that  It 
was  after  the  sale  of  March  11,  1918.  With 
reference  to  what  occurred  at  the  time  he 
gave  tbat  check  his  testimony  Is  Instructive. 

"Q.  The  check  was  made  to  Mrs.  Ulrlch,  but 
you  banded  it  to  Mrs.  Boblnson?  A.  Yes,  sir. 

"Q.  What  year  was  tbat?  A.  That  was  in 
1917. 

"Q.  Well,  wasn't  she  making  a  claim  tbat  was 
her  farm  at  that  time  to  you?  A.  That  was 
when  she  came  out  there. 

"Q.  And  tiiat  time  she  told  you  she  owned  the 
farm  too?  A.  That  was  after  it  was  sold* 
after  March  11th. 

"Q.  Is  that  the  time  you  turned  the  check 
over  to  her.  A.  I  owed  for  this  stuff  in  1916. 

"Q.  Was  it  in  1917  jon  gave  this  check?  A. 
Yes,  sir;  the  same  year. 

"Q.  Don't  you  know  that  was  before  this 
place  sold;  the  execution  sale  was  on  March 
11,  1918;  you  gave  the  check  to  Mrs.  Dlrich  in 
1917?   A.  I  think  so. 

"Q.  And  she  claimed  to  own  the  farm  at  that 
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time  when  yon  STsve  her  that  checb?  A.  That 
was  wfaen  she  came  out  there. 

"Q.  And  she  claimed  to  own  the  fann  at 
that  time,  didn't  ahe?   A.  Tea,  air." 

[4]  3.  Tbe  mere  failure  to  record  this  deed 
earlier  Is  no  evidence  of  fraud.  The  matter 
Is  entirely  covered  by  statute  (section  219d, 
E.  S.  1919).    It  provides: 

"Every  auch  Inetrument  in  writing,  certified 
and  recorded  in  the  manner  hereinbefore  pre- 
scribed, shall,  from  the  time  of  filing  the  same 
with  the  recorder  for  record,  impart  notice  to 
all  persons  of  the  contents  thereof  and  all  sub- 
sequent purchasers  and  mortgagees  shall  be 
deemed,  in  law  and  eqaltyi  to  purchase  with 
notice.** 

While  the  failure  to  record  may,  like  every 
other  lawful  act,  be  made  a  part  of  a  scheme 
of  deception  and  fraud,  when  standing  alone 
the  statute  which  creates  the  duty  prescribes 
its  effect.  In  this  case,  as  we  have  already 
seen,  it  constituted  a  part  of  no  fraudulent 
scheme  or  device,  and.  In  the  absence  of  af- 
flrmatlTe  proof  of  some  fraudulent  practice, 
the  statutory  notice  by  record  Is  conclusive. 
Miller  V.  Whltson,  40  Mo.  97;  Bank  v.  Rohr- 
er,  138  Mo.  loc.  clt.  383,  39  S.  W.  1047. 

[S]  4.  The  evidence  shows  conclusively 
that  I.  C.  Robinson,  plaintitT's  grantor,  was 
residing  on  the  land  with  his  family,  con- 
sisting of  his  wife  and  <^I1d  and  aged  par- 
ents, at  the  time  he  made  this  conveyance. 
There  is  no  evidence  that  he  had  any  other 
land  or  home.  The  statute  (R.  S.  1919,  8 
S853)  defines  the  homestead  as  "consisting  of 
a  dwelling  house  and  appurtenances,  and  the 
laftd  used  in  connection  therewith  which  Is 
or  shall  be  used  by  such  housekeeper  or  head 
of  a  family  as  sue*  homestead,"  and  directs 
that  it  "shall,  together  with  the  rents,  issues 
and  products  thereof,  bo  exempt  from  attach- 
ment and  eiecntion."  This  court  has  uni- 
formly held  that  the  disposition  by  a  debtor 
of  property  exempt  from  execution  cannot  be 
ftandolent  as  to  existing  creditors.  In  Bums 
V.  Bangert,  92  Mo.  loc.  clt.  177,  4  S.  W.  680,  In 
dlBcoasing  a  similar  case,  we  said: 

"If  his  creditors  cannot  readi  it  for  hia  debt, 
its  aale  or  conveyance  la  do  eoneera  of  the 
credltora,  since  they  have  no  right  or  claim 
thereon.  Tbey  can  only  complain  of  aalea  end 
conveyances  of  property  that  Is  subject  to  their 
debts.  To  this  extent  the  credltora  have  no 
atandlng  In  court." 


It  is  said,  bowertr,  tliat  there  Is  nothing  In 
this  record  which  Indicatee  tlmt  this  par- 
ticular question  was  made  by  appellant  in 
tbe  lower  court  as  a  defense  against  0ie 
charge  of  fraud.  Nevertheless,  the  tacts  were 
all  before  tbe  court  No  Inatractlons  havlns 
been  asked  or  given  by  the  court  of  Its  own 
motion,  and  no  finding  of  facts  taavlDg  been 
made,  the  qaestl(m  la  still  presented  wheth- 
er the  evidence  in  Its  entii«ty  supports  the 
verdict  A  vital  qaestlw  Is  whether  the 
acts  alleged  as  fraud  refer  to  proper^  sub- 
ject to  be  taken  for  Vauglm's  debt 

[I]  Upon  the  l^e  of  frand  it  was  unnec- 
essary to  plead  the  existence  of  the  home- 
stead as  a  matter  of  defense.  It  was  clearly 
admissible  upon  the  general  issae  joined  upon 
the  allegation  of  firand,  In  tiut  It  diaracterlx- 
es  an  the  evidence  presented  to  sustain  It 

6.  The  evidence  utterly  tells  to  show  that 
olthOT  Vaughn,  the  judgment  creditor,  or  this 
defendant  acted  upon  or  was  deceived  by  any 
statement,  act,  representatltm,  or  conduct  on 
tbe  part  of  plaintiff  which  was  calculated  or 
tended  to  deceive  them,  or  either  of  them,  in 
their  course  of  dealing  In  this  transaction. 
We  have  seen  that  under  the  circumstances 
of  this  case  she  was  perfectly  ^thln  her 
legal  right  In  falling,  either  through  Inad- 
vertaice  or  economy,  to  secure  tbe  record  of 
her  deed,  and  that  the  creditor  had  her  dalm 
before  him  as  It  was  before  the  Justice  of 
the  peace  in  the  act  of  obtaining  the  judg- 
ment, and  that  If  the  purchaser  was  deceived 
as  to  the  condition  of  the  title  It  was  the 
result  of  his  own  gross  negligence.  He  was 
out,  as  he  says,  for  a  bargain.  He  obtained 
what  he  was  seeking  through  his  bid  of  $100, 
which  he  testifies  be  would  have  Increased  to 
$700  had  It  been  necessary.  It  was  unneces- 
sary for  the  evident  reason  that  others  there 
on  the  same  errand  evaded  the  risk.  He 
closed  his  eyes  and  took  the  diance,  and  also 
Incurred  its  consequencea. 

The  judgment  of  the  trial  court  is  accord- 
ingly reversed,  and  the  cause  remanded,  to 
be  proceeded  with  in  acccndance  with  these 
views. 

SMALL  and  RAQLAND,  CC.,  concur. 

PER  CURIAM.  The  foregoli«  opinion  of 
BROWN,  CU  is  adopted  as  the  opinion  eC  the 
court 

All  concur. 
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STATE  «x  laf.  CHINN,  Ptm.  Atty.,  ex  ral. 
BOTTS,  V.  HOLLOWeUL.   (No.  21989.) 

(8npr«me  Oourt  of  Ulssoarl,  in  Bane.  Jnly  8, 

1921.) 

Schools  and  school  districts  «=948(2)— Toach< 
•es  certlflcats  held  "stata  certlfloate"  with- 
la  statute  prescriblns  qualtflcatloos  of  county 
snperlntendent. 

Under  Rev.  St.  190».  |  11073.  a  certificate 
of  the  board  <^  reganta  of  state  normil  sebool, 
ateo  sicned  by  atate  Buperintendent  of  public 
achoola,  aathoririDg  person  to  whom  issued  to 
teach  the  brincfaes  therein  named  in  the  public 
schools  of  the  state  for  specified  period,  held 
a  "state  certificate"  authoriring  such  person 
to  teach,  within  section  10929,  as  amended  by 
Laws  1911,  p.  4M,  making  holder  of  such  "state 
certificate"  qualified  to  bold  the  ofDce  of  county 
superintendent  of  schools. 

Jamfts  T.  Blair,  G.  J.,  and  Walker  and  Wood- 
son, JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; N.  M.  PettingiU.  Judge. 

Proceedings  by  the  State  of  Missouri,  on 
the  information  of  James  H.  Ghinn,  prose- 
cntliv  attorns,  at  the  relation  of  J.  F. 
Botts,  agalnat  LiUie  L.  HollowelL  Judg- 
ment for  relator,  and  defendant  appeals. 
Beversed  and  ronanded,  with  directions. 

Higbee  &  Mills,  of  Lancaster,  for  appel- 
lant. 

Sheltm  &  Sh^ton,  of  Mactn,  for  respond- 
ent: 

CAMPBELL,  Special  Judge.  This  action 
was  instituted  on  the  l6th  day  of  May,  1920, 
on  the  information  of  James  B.  China,  pros- 
ecuting attorney  of  Schuyler  county,  at  the 
relation  of  J.  F.  Botts,  against  appellant,  to 
oust  her  from  the  office  of  county  superin- 
tendent of  public  schoolB  for  said  county. 

At  the  annual  district  school  meetlugs  in 
Schuyler  county  in  April,  1916,  respondent 
was  elected  to  the  office  of  county  superin- 
tendent of  public  schools  for  that  county. 
He  thereupon  qualified  and  was  holding 
the  office  at  the  time  of  the  annual  district 
school  meetings  in  April,  1919.  At  the  an- 
nual school  district  meetings  last  referred 
to,  respondent  and  appellant  were  the  only 
candidates  for  election  to  said  office.  At 
said  meetings  an^laat  received  the  greatest 
number  of  votea.  On  AihtU  5, 1919,  commis- 
sion was  issued  to  her  for  said  office  by  the 
county  clerk  of  said  Schuyler  county,  she 
took  the  required  oath,  gare  tlie  required 
bond,  and  was  holding  the  office  at  the  date 
of  the  Institution  of  this  action. 

On  the  date  of  appellant's  election  she  held 
a  certificate  of  the  board  of  r^ents  of  the 
state  normal  school  of  KlrfcsTille,  Mo.,  which 
was  also  signed  by  the  state  superintendent 
of  public  schools  of  Missouri,  authorizing 


the  branches  therein  naned 
in  the  public  schools  of  this  state  for  a  pe- 
riod of  two  years  from  its  date. 

The  cause  was  submitted  to  the  trial  court 
upon  an  agreed  statement  of  fact,  from 
which  it  appears  that  respondent's  only  In- 
sistence is  that  appellant  did  not  possess  the 
statutory  qualifications  to  hold  the  office  be- 
cause the  certificate  held  by  her  did  not  com- 
ply with  either  of  the  three  alternative  qual- 
ifications prescribed  in  Acts  of  1911,  p.  404, 
as  follows: 

"And  shall  at  the  time  of  bis  election  hold  a 
diploma  irom  one  of  the  state  normal  schools  or 
teadier's  college  of  tbe^tate  university,  or  shall 
hold  a  state  certificate,  authorizing  him  to  teach 
in  the  public  schools  of  Miasouri,  or  shall  bold 
a  first  grade  county  certificate,  authorizing  him 
to  teach  in  the  county  of  which  he  is  superin- 
tendent." 

It  fa  contended  by  reqpondait  that  said 
certtflcate,  so  issaed  to  appellant  by  the 
board  of  regents  of  the  atate  normal  school, 
authenticated  by  the  state  snperlntwdoif  of 
schools,  Is  not  .a  "state  certlflcata  auttiorlK- 
ing  him  Co  teadH  In  tha  public  scbocds  ot  Uls- 
sourt."  nils  contention  presents  the  only 
question  for  dedrion. 

Section  10009,  B.  S.  1909,  among  other  pro- 
vistons  unnecessary  to  quote,  provided  the 
quallfleatlonB  of  a  county  saparlntoident  of 
pubUc  sdiools  as  follq,ws: 

"A  life  state  certificate  authoriaing  him  to 
teach  ia  the  public  schools  of  Missouri,  grant- 
ed by  the  state  superintendent  of  public  schools 
as  the  result  of  an  examination,  which  shall  in- 
clude the  subjects  of  school  supervision  -  and 
teaching  In  the  rural  sdiools." 

In  1911  the  statute,  section  10929,  was 
amended  (Laws  1911,  p.  404)  by  striking  out 
the  word  "life"  and  all  that  part  of  the  sec- 
tion relative  to  the  certificate  being  issued 
by  the  state  superintendent  of  public  schools 
as  the  result  of  an  examination,  thus  leav- 
ing the  only  requirement  a  "state  certificate 
authorizing  the  holder  to  teach  In  the  pub- 
lic schools  of  Missouri."  That  the  certificate 
held  by  appellant  is  not  a  life  certificate  is- 
sued by  the  state  superintendent  of  public 
schools  as  the  result  of  an  examination  is 
conceded.  The  law  in  force  at  the  time  of 
the  election  in  question  did  not  require  a 
life  certificate  nor  a  certificate  Issued  by  the 
state  BuperiDtendent  of  public  schools  as  the 
result  of  an  examination.  The  laws  then 
in  foice  required  the  qualifying  certificate  to 
be  a  "state  certificate." 

Section  10929  as  amended  does  not  con- 
template that  the  state  superintendent  may 
issue  a  certificate.  If,  In  the  amendment  of 
that  section,  the  term  "state  certificate"  had 
been  employed  without  any  other  or  further 
qualifying  or  defining  words,  the  legislative 
Intent  might  be  doubtfuL  But  those  words 
are  immedlafely  followed   by  "authorizing 
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him  to  teach  In  the  public  schools  of  Mls- 
wuri,"  which  is  in  effect  a  leslslative  defini- 
tion of  the  term  "state  certlflaite."  Bar- 
ing amended  the  statato  of  1900  In  so  ter  as 
the  same  required  a  person  eleeted  to  the 
office  to  bold  a  life  state  certtflcate  issued  b7 
the  state  superintendent  as  the  resntt  of  an 
examination,  and  enacted  In  lien  thereof  a 
provision  requlrhig  siKih  povon  to  hold  a 
state  certificate  anthoridng  him  to  teatA  In 
the  public  schools  of  the  Mate,  the  legisla- 
ture necessarily  Intended  a  certificate.  Is- 
sued by  the  authority  of  the  state  and  by  its 
proper  and  dedgnatiBd  offlcen^  which  author* 
Ised  the  person  named  ther^  to  teach  In 
tbe  public  schools  of  Hlssourl.  to  be  a  "stete 
certificate,"  and  It  would  be  an  unnatural 
and  harsh  construction  of  the  statute  to  bold 
that  such  a  certificate  was  not  a  "stete  cer- 
tificate." 

The  certificate  held  by  appelant  onanated 
from  the  state  by  statutory'  authority  <B.  8. 
11078),  and  authorized  her  to  teach  in  the 
public  schools  of  Missouri,  and  said  certifi- 
cate hi  therefore  a  state  certificate,  within 
ttia  meaning  of  the  qualifying  statute.  It 
follows  that  aiv^lant  at  tiie  time  of  her  elec- 
tion was  qualified  to  hold  the  office,  and  that 
the  Judgment  of  ouster  rendered  the  cir- 
cuit court  of  Schuyler  county  Aould  be  and 
Is  reversed,  and  tbe  cause  remanded,  with 
dlrecticms  to  enter  its  judgment  quashing  tlie 
information. 

QRAYSS,  DAVID  E.  BXiAIB,  and  BIiDBR, 
JJ.,  concur. 

JAMES  T.  BIjAIR,  a  J.,  and  WALKER 
and  WOODSON,  JJ.,  dissent  See  288  S.  W. 
703,  for  dissenting  cqjilnlon  of  WAI^BB,  J. 

HIGBBB,  J.,  not  slttinc 


MIDWEST  NAT.  BANK  &  TRUST  CO.  V. 
DAVIS,  DIraeter  Qenoral  of  Railroads. 
(No.  21753.) 

(Supreme  Court  of  Bflssouri,  In  Ban&  July  8, 

1921.) 

1.  Master  aatf  senrast  ^351— Rssisdy  snder 
fsdsral  Esiiileyfo'  Cosipssaatlon  Act  sot  ex- 
oluslvs. 

The  remedy  provided  by  the  federal  Em- 
ployes' Gompensatiou  Act  (U.  S.  Comp.  St.  SS 
8932a-8932iiu)  la  not  exduslve  so  as  to  pre- 
clude an  action  on  the  federal  Bmployera*  X^a- 
bility  Act  (U.  S.  Comp.  St  8657-8866) 
agaiost  the  Director  General  under  Act  March 
21.  1918.  S  10  (U.  S.  Comp.  St  1918,  U.  S. 
Comp.  St.  Ann.  Sapp.  1919,  |  SllS%j),  for  a 
railroad  «nploy4's  injuries  ocenrzing  daring  fed- 
eral eontroL 

2.  Pleadlai  «s>8(l)«-Allsgi«oa  ef  oltlnate 
fact  asfflclest 

The  pleader  b  required  to  stete  flie  ultimate 
facta,  and  It  Is  not  necessary  nor  proper  to 


plead  the  taete  or  drcometanccs  by  which  tiie 
ultimate  faete  are  to  be  proven. 

3.  Master  and  servant  ^256(t)— Petrtios  held 
to  allefls  eatploysisBt  la  Interstate  comsieroe. 

In  an  action  under  the  federal  Employers' 
Inability  Act  (U.  6.  Comp.  St  |$  8657-8669) 
for  the  death  of  a  railroad  employe,  a  petition 
alleging  that  defendant  was  (iterating  a  railroad 
oarrying  on  Interstate  commerce,  and  that  de- 
ceased was  engaged  in  wfff*Tt<"f  defendant  in 
carrying  on  said  interstate  commerce,  sofficient- 
ly  alleged  that  deceased  was  engaged  in  in- 
terstate commerce,  without  tavoUng  the  aid  of 
the  Btatnte  of  jeofails  (Bev.  St  1919,  If  1S13 
and  1550,  par.  8). 

4.  Master  and  servant  «»258(  1 7)— Allegation 
of  negllgsnoa  In  furnishing  engine  held  to 
oharge  knowledge. 

In  an  action  for  the  death  of  a  switduoan 
thrown  off  a  freight  car  by  a  sudden  jerk,  due 
to  a  defective  engine,  an  averment  that  by  rea- 
son of  defendant's  negligeoce  the  engine  had 
been  allowed  to  become  out  of  repair  held 
tantamoont  to  an  allegation  that  defoidant  net* 
Ugently  furnished  a  defective  eni^  so  aa  to 
charge  that  defendant  knew  or  by  the  exerdee 
of  ordinary. care  might  have  known  of  endi  de- 
fect especially  after  verdict 

5.  Master  and  ssrvaat  «»293(I7)— InstnietloB 
oa  aagllfleaee  la  aslns  englae  with  knows  d*. 
feet  lieltf  eerraet 

In  an  action  for  tiie  death  of  a  switchman 
tiirown  from  a  freight  car  by  a  sadden  Jerk  of 
the  engine  due  to  its  defective  condition,  known 
to  the  foreman,  an  instruction  allowing  recov- 
ery If  the  Jnry  foand  the  dangerous  condition  of 
the  engine  was  known  to  defendant,  who  neg- 
ligently continued  to  use  the  same,  was  not  er- 
roneoQs  as  eliminating  tbe  qualification  that 
defendant  ahonld  have  known  of  the  defect  in 
time  to  have  repaired  it  or  procured  another 
engine  before  the  injury. 

6.  Trial  ^192— Instmotiona  assssiing  defec- 
tive fsoadltlon  of  eatlae  od  nastei's  kaewl- 
edge  thereof  aet  erraneoas  where  ovMeaoa 

sadltpatod. 

In  an  action  for  death  of  a  switchman 
tiirown  from  a  freight  ear  by  a  sadden  Jerk, 
doe  to  the  defective  condition  of  the  engine, 
where  the  faete  of  such  defective  condition  and 
defendant's  knowledge  thereof  were  undisputed, 
instructions  assuming  the  engine  was  out  of 
repair  so  that  tiie  brakes  could  not  be  prop- 
erly controlled,  and  that  defendant  knew  or 
could  hate  known  of  such  eondUion,  were  not 
erroneous. 

7.  Commeree  «a»27(7)'— SwItokBaa  eattlag  ear 
fram  latorsUto  trala  engaged  la  'iaterstato 

eonaierDeb,'' 
A  railroad  switchman  who  was  Ulled  while 
attempting  to  cat  a  crippled  car  from  a  train 
destined  for  an  interstate  trip,  tiioagh  such  car 
was  not  destined  for  a  point  outside  the  state, 
was  engaged  in  interstate  commerce  at  the 
time  of  his  death,  within  the  federal  Employ- 
ers' Liability  Act  (U.  S.  Comp.  St  H  8657- 
8665),  which  covers  the  llablfi^  of  a  railroad 
company  to  employes  Injored  i^le  breaking  up 
trains  eontal^bv  Interstete  traffle  In  raOroad 
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yardi;  traxiBpOTtatioii  and  interstate  oom- 
meree  Indadlns  BwltcUng  moremcnte  aa  wdl 
aa  main  line  traffic. 

[Bd.  Note.— For  otber  defialttona,  see  Worda 
and  :n)nisefl,  First  and  Second  Seriea,  Inter- 
•tate  Commerce.] 

8.  Daath  ^»9(4)~$32.000  ftr  death  of  mar- 
ried railroad  eaiploy*  haW  wnnalvo  and  »• 
dnoed1o$l!MK)0. 

Whfle  a  Judgment  for  $32/X)0  1b  excessive 
for  the  death  of  plaintiff's  buaband,  a  railroad 
switchman,  within  the  federal  Employers'  Lia- 
IriUty  Act  (U.  S.  Comp.  St  ff  8037-8665), 
whose  life  expectancy,  was  36.73  years,  though 
his  death  occurred  during  the  war,  -when  wages 
were  abaormally  high,  and  his  occnpation  was 
extremely  hazardous,  it  will  not  be  reversed 
where  not  tl^  result  of  passion  or  prejudice, 
but  sboQld  be  reduced  to  ^,000  as  a  eonditioh 
precedent  to  'Its  affirmance;  the  Damage  Act 
(BeT.  St  1919,  I  4217),  fixing  the  maximum 
penalty  at  (10,000,  being  purely  penal,  and  not 
compensatoty. 
Oravea  and  Walker,  33.,  dissenting  in  part. 

Appeal  from  drcnlt  Court,  JnckBOU  Coun- 
ty ;  Willard  P.  Ball,  Judge. 
Action  by  the  Midwest  National  Bank  ft 

Trust  Company,  admlnlBtrator  of  the  estate 
of  Ralph  Appleby,  deceased,  against  James  O. 
Davis,  Director  General  of  Railroads,  etc. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed  on  condition  plaintiff  enter 
voluntary  remlttttor;  ottoerwlae  reversed  and 
remanded. 

Edward  J.  White,  of  St.  Ix>ul8,  and  Thos. 
Hackney  and  LesUe  A.  Welch,  both  of  Kansas 
City,  for  appellant 

Brewster,  Kelly,  Brewster  &  Buchholz  and 
Elmbrell  ft  O'Donnell,  aU  of  Kansas  City,  for 
respondent 

HIOBmO,  P.  J.  This  Is  an  action  brought 
under  the  federal  Employers'  Liability  Act 
<U.  S.  Comp.  St  SS  8657-8665)  on  account  of 
tbe  death  of  Ralph  Appleby,  a  switchman. 
Suit  was  instituted  by  the  widow,  Beulah 
An>leb9r,  as  administratrix  of  the  estate,  for 
the  bfloefK  of  herself  and  her  three  infant 
^diUdren,  against  William  G.  McAdoo,  Direc- 
tor General  of  Ballroads.  On  his  resignation 
Walker  D.  mnes,  his  saceessor  In  office,  was 
substituted  aa  defendant  After  the  appeal 
was  taken  In  this  cause.  John  Barton  Payne, 
■nccesaor  in  office  to  Walker  D.  Hines,  was 
subatttuted  as  defendant  In  bis  stead.  Prior 
to  Oie  bearing,  James  G.  Davis,  his  successor 
In  ofllce,  was  substituted  as  defendant  In  bis 
stead. 

At  the  time  of  hla  death  deceased  was  28 
years  of  age.  He  was  sober,  industrious,  and 
in  good  health.  He  ma  earnli«  $160  per 
month  and  tamed  his  diecka  over  to  his  wife. 
He  left  as  bis  surviving  dependents  tala  wid- 
ov,  24  years  old,  and  three  children,  aged  0, 
3,  and  IH  years,  respectively. 


The  defendant's  answer  pleaded  tbe  federal 
Compensatlin  Act  of  Sept^ber  7, 101 C  as  a 
bar  to  the  action,  denied  all  the  allegationa 
of  the  petition,  and  averred  that  tbe  deceased 
came  to  bis  death  by  bis  own  ne^lgence. 
Since  Judgment  was  rendered  In  the  circuit 
court,  Beulah  Appleby  has  resigned  as  ad- 
ministratrix, and  Uie  Midwest  National  &uik 
&  Trust  Company  has  bean  duly  anwlnted 
in  her  place  and  substituted  as  idiUntlfl  In  her 
stead. 

The  deceased  met  bis  death  at  about  8:05 
o'clock  on  tbe  morning  of  Octobw  31,  1918. 
He  was  working  as  a  switchman  In  the  on- 
ploy  of  tbe  Director  General  in  the  yards  of 
the  Missouri  Pacific  Railway  Company  in 
Kansas  City,  Mo.  He  had  r^orted  for  duty 
at  midnight  and  ao  had  been  working  about 
three  hours  at  the  time  of  bis  death.  Tbe 
crew  had  been  performing  various  switching 
operations  In  which  the  cars  were  "kicked" 
onto  various  tracks.  They  were  making  up  a 
train  to  be  delivered  to  the  Kansas  City 
Southern  Railway,  whose  engine  was  to  come 
over  and  get  It  At  about  1:30  a.  m.  tbe  en- 
gine used  by  tbe  switching  crew  began  and 
continued  to  act  very  badly.  Whenever  the 
brakes  were  applied  the  engine  would  stop  so 
suddenly  and  violently  that  It  threw  men  out 
of  bed  In  tbe  cabooses  that  were  being 
switched. 

Mr.  Dary,  foreman  of  tbe  switching  crew, 
testified: 

"Q.  Just  describe  to  this  Jury  what  happened 
—the  action  of  the  engine.  A.  Well,  any  time 
I  would  atop  there  would  he  a  severe  Jerk  or 
tbe  engine  would  Jerk  the  cars  bo  bard  when  we 
were  moving  that  it  would  jerk  the  men  out  of 
bed  in  tbe  cabooses.  It  Jerked  than  ont  of 
bed  and  they  complained. 

"Q.  Just  tell  the  jury  what  was  the  difference 
between  the  ordinary  jerk  and  the  jerking  on 
that  night.  A.  Well,  In  stopping,  when  the 
engineer  would  apply  the  air.  It  would  give  sud- 
den Jerks  to  tbe  cars,  and  then  It  would  slack 
them  and  then  it  would  Jerk  them  back  again. 
It  would  cause  damage  to  the  cars.  It  palled 
out  a  drawbar  in  stopping.  We  liad  on  be- 
tween 20  and  30  cars. 

"Q.  Where  was  the  car  on  which  Mr.  Apple- 
by was  riding  at  the  time  you  gave  tbe  stop  ot 
kick  signal?   A  Just  opposite  me. 

"Q.  When  yon  gave  the  signal,  you  may  say 
what  if  anything,  happened.  A.  When  I  gave 
the  signal  tbey  just  stopped  right  now.  I  mean 
tlie  whole  drag  stopped  with  a  violent  Jerk  and 
then  lunged  ahead  again.  It  stopped  with  an 
awful  severe  and  sodden  jerk. 

**Q.  What  happened  to  Appleby?  A  It  Jerk- 
ed him  underneath  with  his  I^t  leg  across  the 
rail,  passing  over  him,  right  across  his  hip,  I 
never  worked  around  an  engine  that  stopped  a 
drag  as  that  did,  as  this  engine  bad  been  jerk- 
ing the  cars  around. 

"Q.  Did  you  ever  see  anything  like  this  en- 
gine? A  No,  sir;  I  did  not 

*'Q.  State  whether.  In  your  opinion  it  would 
have  been  possible  for  a  man  to  have  atayed 
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on  th«  ear  Jerked  as  this  waa  jerked  at  this 
time.  A.  Wril,  be  would  have  to  have  beea  ex- 
peetioff  a  jerk  like  that  and  would  have  had  to 
be  ready  for  it 

"Q.  It  waa  80  violeat  and  sadden?  A.  Tea, 
sir. 

"Q.  In  following  the  engine,  wliat  car  would 
he  ordinarfly  bo  ndlng?  A.  On  the  car  he  was 
catting  off. 

"Q.  When  that  ear  was  cat  off,  it  the  enifoe 
made  a  sndden  jerk,  would  that  ear  receive  a 

sudden  jerk?    A.  No,  air. 

"Q.  He  had  been  doing  that  all  that  evening 
before  tbia  drag,  kicking  it  into  track  No.  10? 
A.  Tea.  sir." 

Mr.  Boone,  one  of  the  crew,  testlfled  he 
heard  Mr.  Dary  tell  the  engineer  he  was 
handling  the  engine  "awfully  rough."  The 
engineer  said  he  could  not  help  It;  the  air 
waa  bad.  They  ordered  another  engine  about 
an  hour  and  a  half  before  Appleby  was  killed. 
It  would  require  about  two  hours  to  get 
steam  up  In  the  other  engine,  and  they  con- 
tinued to  use  the  defective  engine  in  the 
switching  operations.  It  was  necessary  to 
get  the  car  from  which  the  drawbar  had  been 
puUed  out  of  the  drag  to  make  it  ready  for 
delivery  to  the  Kansas  City  Southern  Rail* 
way,  and  it  was  while  this  waa  being  at- 
tempted that  Appleby  was  killed.  In  this 
transfer  there  were  several  cars  of  merchan- 
dise billed  to  points  in  other  states.  The  car 
on  which  Appleby  was  riding  at  the  time  he 
met  his  death  was  a  tank  car  of  oil  destined 
to  OH  City,  La.  Deceased  was  doing  his 
work  in  the  usual  and-  customary  manner, 
and  was  in  the  act  of  pulling  the  lever  to  cut 
off  the  "bad  order"  car  when  he  waa  thrown 
from  the  tank  car  and  met  his  death. 

Defendant  stood  on  his  demurrer  to  tlie 
plalntlCC's  evidence.  The  Jury  rendered  a 
verdict  for  the  plaintiff  In  the  sum  of  $32,- 
000,  and  Judgment  was  entered  accordingly, 
from  which  the  defendant  appealed. 

[I]  1-  Appellant  contends  that  the  federal 
Ccoupensatlon  Act  of  September  7, 1916  (U.  8. 
Gomp.  St  8$  8032a-8932uu),  governs  the  com- 
pensation payable  by  the  federal  government 
to  the  widow  and  children  of  the  deceased 
employ^.   Section  1  of  the  act  reads: 

"The  United  States  will  pay  compensation  aa 
hereinafter  specified,  for  the  disability  or  death 
of  an  employ^  reBuIting  from  a  personal  injury 
sustained  while  in  the  performance  of  his  duty," 
etc.   Section  8932a.  U.  S.  Comp.  St 

Section  10  of  the  Government  Control  Act 
of  March  21.  lOlS  (U.  S.  Comp.  St.  1918,  U. 
S.  Comp.  St  Ann.  Supp.  1919,  i  8116%j),  pro- 
Tides: 

'That  carriers  while  under  federal  control 
ahall  be  subject  to  all  laws  and  liabilitieB  as 
common  carriers,  whether  arising  mider  state 
or  federal  lawa  or  at  common  law,  except  in  so 
far  as  may  be  inconsistent  with  the  provisiona 
of  this  act  or  any  act  applicable  to  such  federal 
control  or  with  the  order  of  the  PresIdeDt 
Actions  at  law  and  suits  in  equity  may  be 


brought  by  and  against  such  carriers  and  Jndg- 
mentB  rendered  aa  now  provided  by  law;  and 
in  any  such  action  at  law  or  suit  in  eqnity 
against  the  carrier  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  carrier  is  an 
instrumentality  or  agency  of  the  federal  gor- 
enunent" 

From  the  foregoing  act,  as  well  as  from 
Order  Na  60  of  Hie  Director  General,  It  Is 
dear  that  actions  of  this  character  and  the 
measure  of  damages  are  sovemed  by  tbe 
laws  In  force  prior  to  the  time  the  federd 
government  assumed  control  of  the  railroada. 
The  Supreme  Court  of  the  United  States  haa 
afBrmed  many  Judgments  against  the  Direc- 
tor General 'of  Ballroads  in  actions  vt  tbia 
character.  This  Identical  question  was  de- 
cided against  appellant's  contention  in  Datan 
V.  McAdoo,  Director  G«jeral  a)  206  Fed. 
549.  Syllabi  1  and  2  read: 

"1.  Under  Act  Aug.  29,  1916,  anthoriaing 
President  to  take  over  transportation  systems. 
President's  proclamation  of  December  26, 1917, 
delegating  control  to  Director  General  of  Rail- 
roads, Federal  Control  Act,  (  10  (Gomp.  St. 
1918,  I  8115%j),  and  General  Order  No.  60  of 
Director  General,  a  personal  Injury  action  com- 
menced sabsequent  to  General  Order  No.  50 
on  a  cause  of  action  occurring  during  federal 
operation  may  be  maintained  against  Director 
General  of  Railroads. 

"2.  The  federal  Employes*  Compensation  Act 
(Comp.  St  S§  8^2a-8932uu)  does  not  provide 
an  exclusive  remedy,  so  as  to  preclude  a  rail- 
way mail  clerk  from  maintaining  a  personal 
injury  negligence  action  against  the  IMrector 
General  of  Bailroads.** 

[2, 3]  2.  Appellant's  second  contention  is 
that  the  petition  does  not  allege  that  deceased 
was  engaged  In  Interstate  commerce.  We 

quote  the  pertinent  averments: 

"The  defendant,  William  O.  McAdoo,  Director 
General  of  Railroads,  was  aa  such,  at  all  times 
herein  mentioned,  engaged  in  the  businesa  of 
operating  the  properties  of  the  KBssourl  Pacific 
Railway,  and  said  iHrector  General  was  op- 
erating all  of  said  properties  in  carrying  on 
commerce  by  railroad  between  the  state  of  Mis- 
souri and  the  various  other  states  of  the  United 
States,  and  ao  was  engaged  in  Interstate  com- 
merce. 

"Plaintiff  further  saya  that  Ralph  Appleby, 
at  the  time  of  his  injuries,  was  in  the  employ 
of  the  defendant,  and  as  such  employ^  was  en- 
gaged in  the  business  of  switching  eara  for 
the  defendant  and  engaged  in  the  businesa  of 
asslstiiv  defendant  in  carrying  on  teld  inter- 
state commerce." 

As  said  in  Thornton's  Federal  Employers'  ' 
I/iablUty  Act  (3d  Ed.)  i  201: 

"To  recover  under  the  statute  It  must  be 
shown  by  the  pleading  that  tbe  employe-plaintiff 
was  at  the  time  of  his  injury  engaged  in  in- 
terstate commerce,  and  also  that  tbe  defend- 
ant was  a  common  carrier  by  railroad,  at  the 
same  time,  in  the  trausaction  wherein  tiie  em- 
ploy^  was  injured,  likewise  engaged  In  inter- 
state commerce.   This  may  b«  done  by  ^ecC 


Digitized  by  Google 


Mad  MIDWEST  KAT.  BANK 

<II8 

arennent,  or  hr  ii3««Ani  ctf  faeto  vhidi  sbow 
muh  IB  (be  fact" 

Id  Grand  Trunk  Railway  Oo.  v.  Lindsay, 
233  U.  S.  42,  34  Sup.  Ot  581,  fS8  L.  Ed.  838, 
Ann.  Cas.  1914C,  168,  Mr.  Justice  White  said: 

"The  right  of  the  plaintiS,  who  la  defendant 
in  error  here,  to  recover  for  an  alleged  person- 
al  injury,  waa  stated  in  two  counts.  In  both 
the  wrong  was  alleged  to  have  been  occasioned 
by  the  negligence  of  the  railway  company  while 
it  waa  engaged  in  carrying  on  interstate  com- 
merce and  while  the  plaintiff  waa  employed  by 
tt  in  aneh  eoamkeree." 

The  court  held  In  tbat  com  that  the  allega- 
tion was  saffldent 

The  pleader  is  required  to  state  the  nlti^ 
mate  facts.  It  la  not  necessary,  nor  la  It 
^mipert  to  plead  the  facta  or  circumstances 
by  whldi  the  ultimate  facts  are  to  be  proven. 
See  T.  Cox,  IS  Mo.  166.  The  evidence  should 
not  be  pleaded.  Planet  Property  Go.  t.  Ball- 
-way  Co..  lis  Mo.  613,  loc.  dt  619,  22  8.  W. 
fHQ.  We  think  the  averments  are  saffldent, 
and  that  it  is  not  necessary  to  Invoke  the  aid 
of  sections  1018  and  1550,  par.  8,  R.  8.  1919, 
commonly  called  the  statute  of  Jeofails. 

[4]  3.  It  Is  dalmed  that  the  petition  is  bad 
because  it  is  not  averred  that  the  defendant 
knew  or  by  the  eierdse  of  ordinary  care 
might  have  known  of  the  defective  condition 
of  the  engine  In  time  to  have  t-epaired  It  or 
to  have  procured  another  engine.  The  peti- 
tion reads: 

"Plaintiff  further  says  that,  by  reason  of 
the  carelessness  and  negligence  of  the  defend- 
ant and  his  servants  and  agents,  such  switch 
engine  had  been  allowed  to  become  and  be  out 
t»f  repair,  and,  by  reason  of  said  engine  being 
out  of  repair,  the  brakes  on  said  engine  conld 
not  be  controlled  properly,  and  by  reason  there- 
of said  engine  would  canse  the  cars  which  It 
was  switching  to  be  operated  in  a  rough,  negli- 
gent, and  dangeroQB  manner.  This  plaintiff 
does  not  allege  herein  wherein  said  switch  en- 
gine was  out  of  repair  for  the  reason  that  she 
is  unable  to  do  so,  and  the  facts  lie  more  par- 
ticularly witbhi  the  knowledge  of  the  defendant 
than  within  the  knowledge  of  this  plaintiff. 

TIaiutiir  further  avers  that,  by  reason  of 
■Bid  switch  engine  being  so  out  of  repair,  said 
switch  en^e  caused  the  car  on  which  said 
Ralph  Appleby  was  riding,  engaged  in  hie  work 
as  aforesaid,  to  be  jolted,  jarred,  and  shot  loose 
in  a  violent  and  unusual  manner,  and  by  rea- 
son thereof  said  Ralph  Appleby  was  caused  to 
be  thrown  from  and  off  of  aaid  car  and  down 
onder  the  Wheels  of  said  car  and  the  other  cars 
which  wore  being  operated  by  defendant,  and 
the  wheels  of  said  car  passed  over  the  body  and 
limb  of  the  said  Balph  Appleby,  whereby  he  was 
caused  to  s&ffer  injuries  from  which  he  died 
almost  instantly. 

"PlaintiJE  further  says  tbat  the  servants  and 
agents  of  the  defendant  who  were  in  charge  of 
the  operation  of  the  engine  aforesaid  careless- 
ly and  negligently  handled  said  engine  in  a  rough 
and  unusual  manner,  whereby  said  engine  caus- 
ed said  car  on  which  said  Ralph  Appleby  was 
riding  M  aforesaid  to  jdt  and  Jar  in  a  vio- 
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lent  and  unusual  manner,  whereby  the  said 
Ralph  Appleby  was  caused  to  be  thrown  off  of 
said  car  and  under  the  wheels  of  said  car  and 
other  cars  and  run  over  and  Injured  and  killed 
as  aforesaid." 

The  amnneDt  is  tantamount  to  an  ^l^- 
tlon  that  the  defendant  negligently  furnished 
a  defective  engine  and  Is  good  after-  verdicL 
In  Johnson  Railway  Co.,  96  Mo.  840,  loc. 
dt  845, 9  S.  W.  790  (9  Am.  St  Rep.  851),  Moi^ 
ton,  0.  3.,  said: 

"The  specific  objection  urged  to  the  above 
petition  is  that  it  does  not  allege  that  defendant 
eltiieT  knew,  or  might  by  the  exercise  of  ordi- 
nary care  have  known,  that  said  hammer  was 
not  reasonably  safe  for  the  pulses  for  which 
it  was  to  be  need.  In  the  case  of  Crane  v. 
Railroad,  87  Mo.  588,  it  is  hdd  that  hi  an  ac- 
tion by  a  servant  against  bis  master  for  neg- 
ligence in  furnishing  improper  or  unsafe  t^- 
pliances  for  the  servant's  use  in  his  work  the 
petition  must  allege  tbat  the  master  either 
knew,  or  might  by  the  exercise  of  ordinary 
care  have  known,  of  the  dangerous  and  defer^ve 
constroctlou  of  the  appliance,  or  it  must  con- 
tain an  equivalent  averment,  and  that  an  allega- 
tion that  the  master  negligently  furnished  an 
appliance  which  was  defective  and  unsafe  is  an 
equivalent  averment  and  aufficient.  Under  this 
ruling  the  objection  to  the  sufficiency  of  the  pe- 
tition, based  on  the  ground  stated,  is  not  well 
taken,  as  it  is  therein  averred  tbat  the  uu* 
safe  hammer  was-n^ligently  furnished  plain- 
tiff by  defendant." 

In  Fasabinder  v.  Railway  Co.,  126  Mo.  App. 
eeS,  loc.  dt  670,  104  S.  W.  1164, 1155.  It  was 
said: 

"Further,  It  Is  contended  that  'the  petition 
is  fatally  defective  in  that  It  f^ils  to  charge  that 
defendant  knew  or  by  the  exercise  of  ordinary 
care  might  have  known  of  the  defective  condi- 
tion of  the  brake  complained  of.*  The  peti- 
tion does  not  contain  such  specific  allegation, 
but  the  facts  pleaded  bring  the  case  within  the 
rule  followed  in  Tateman  v.  Railway,  96  Mo. 
App.  44S,  which  is  tbua  expressed  in  Young  v. 
The  Sbickle,  H.  &  H.  Iron  Co.,  103  Mo.  loc. 
cit.  328:  'An  allegation  tbat  the  defendant  neg- 
ligently furnished  an  appliance  which  was  de- 
fective and  unsafe  was  equivalent  to  a  state- 
ment that  the  master  knew,  or  might  have 
known  by  the  use  of  ordinary  care,  of  the  dan- 
gerous and  defective  character  of  the  appli- 
ance.' " 

Under  these  rulings  there  Is  no  substance 
In  appellant's  objection  to  the  petition,  ■ 

[6]  4.  Appellant  complains  of  plaintiff's  in- 
struction No.  1  In  that  "the  court  told  the 
Jury  that  defendant  was  liable  If  the  engine 
vf&a  out  of  repair  and  this  condition  was 
known  to  the  defendant,  or  through  the  ex- 
erdse  of  ordinary  care  could  have  been 
known  to  him  prior  to  the  accident,"  and 
that  It  ellrainates  the  qualification  that  the 
master  should  have  known  of  the  defect  or 
danger  In  tlt^e  to  have  repaired  It  or  to  have 
procured  another  engine  prior  to  the  Injury. 

This  Instruction  is  very  lengthy.  Relative 
to  the  matter  complained  of,  It  tdd  the  Jury 
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that,  If  they  found  that  the  dangeronB  con- 
dition of  the  engine  was  known  to  the  de- 
fendant and  be  negligently  continued  to  uae 
the  same,  and  Ralph  Appleby,  while  engaged 
In  assisting  the  defendant  In  Interstate  com- 
merce as  previously  explained,  was  thrown 
from  the  car  and  billed,  the  verdict  should 
be  for  the  plaintlft. 

The  evidence  of  Mr.  Dary,  foreman  of  the 
switching  crew  and  defendant's  vice  prin- 
cipal, is  that  be  complained  to  the  engineer 
that  he  was  handling  them  (the  cars)  "awful- 
ly rough,"  and  that  the  engineer  said  that 
he  could  not  help  it ;  that  the  air  was  bad. 
Mr.  Dary  related  to  the  Jury  that  he  ordered 
another  engine  and  continued  to  use  the  de- 
fective one  in  the  switching  operations  ;  that 
he  was  close  to  Appleby  when  be  gave  the 
signal  to  stop  the  engine  and  saw  the  de- 
dfeased  thrown  under  the  wheels  of  the  car. 

The  facts  In  this  case  differentiate  It  from 
the  cases  relied  on  by  appellant.  In  Staggs 
V.  Gotham  Mining  Co.  (App.)  199  S.  W.  717. 
loc.  cit.  719,  it  was  held  that  the  fact  that 
defendant  was  starting  a  new  mill  furnished 
no  excuse  fdr  using  a  known  defective  en- 
gine to  operate  and  make  dangerous  macdiln- 
ery  about  which  Innocent  workmen  were 
employed. 

In  another  case  it  is  said : 

"If  a  master  knows  or  should  know  of  dan- 
gerous defects  iu  an  instrumentality  which  he 
iDBtalls,  'be  aesumes  liability  for  coutinulng  its 
use,  •  •  •  unless  excused  by  such  circum- 
stances as  show  asBumptisn  of  risk  or  con- 
tributory negligence.  Such  cases  cannot  be 
likened  to  instances  where  public  thorougb- 
fares  fn  monidpalities  are  out  of  repiur.  The 
good  of  tbe  public  require  Uielr  continued  use, 
and  In  ordinary  iastances  no  liability  attaches 
for  injuries  until  a  reasonable  time  for  repair 
bas  elapsed  since  knowledge  of  the  defect. 
There  are,  of  course,  many  other  instances. 
But  this  case  is  not  in  that  class.  If  the  pro- 
prietor of  a  passenger  elevator  in  a  public 
building  knows  of  a  dangerous  defect  in  it 
which  is  liable  to  kill  or  injure  the  unsuspect- 
ing operator  or  passengers,  he  cannot  escape 
liability  by  the  plea  that  he  bad  npt  known  it 
long  mough  to  repair  it."  Popejoy  v.  Hydraulic 
Press  Brick  Co.,  193  Mo.  App.  612,  loc.  rit. 
616, 186  S.  W.  1183. 1184. 

In  Greene  r.  Hallway  Co.,  31  Minn.  248, 
17  N.  W.  378,  47  Am.  Eep.  785,  an  engineer 
called  the  attention  of  the  foreman  of  the 
roimdhouse  to  certain  defects  In  an  engine 
and  requested  that  it  be  repaired.  The  fore- 
man told  him  he  did  not  have  time  to  re- 
pair it  and  had  no  other  engine,  and  told 
him  to  go  ahead  and  use  It  The  court  said: 

"There  is  nothing  in  the  suggestion  that  de- 
fendant was  not  guilty  of  negligence,  because, 
in  fact,  it  did  hot  have  a  reasonable  time  to  re- 
pair this  engine  that  day,  and  had  no  other  . en- 
gine in  condition  to  wmd  out.  That  was  no 
cxcuae  for  sending  out  an  engine  unfit  for  nse, 
and  it  can  hardly  help  the  defendant  to  plead 
that  ft  did  not  liave  good  engines  enoogh  to  do 
the  buMneu  ct  iha  road." 


[  In  Bedmond  t.  Ballroftd.  226  Mo.  721.  loc. 
I  cIt.  739,  126  S.  W.  108,  165,  Judge  ValUaat 

said: 

I  "Tbe  length  of  time  tbe  cars  remained  there 
I  did  not  render  them  more  dangerous  or  more 
liable  to  "produce  this  particular  accident  The 
signifioa^e  of  tbe  fact  that  a  dangerous  con- 
'  dition  is  suffered  to  remain  a  long  time  is  that 
it  indicates  that  the  master  had  notice  of  ft, 
bat  when  there  is  no  question  about  the  mas- 
ter's knowledge  the  duration  of  the  condition 
is  immaterial." 

In  Morgan  t.  Zlne  Co.,  199  ISo.  App.  26;  32, 
199  S.  W.  680,  loc.  dt  692,  tbe  court  said : 

"The  negligence  consisted,  when  he  did  know 
of  it,  in  ordering  the  plaintiff  to  proceed  with  a 
negligently  constructed  appliance,  the  fcnowle^ 
having  been  brought  home  to  tiie  foreman;  and 
the  right  of  the  defendant  to  insist  on  ■  rea- 
sonable time  within  which  to  discover  a  defect 
and  repair  it  cannot  arise  in  a  case  wherein 
it  is  shown  that  the  defect  is  known  to  the 
master  before  the  order  Is  given  to  nse  it  in 
the  known  defective  condition.'* 

See  Shimmin  v.  Mining  Go.  (App.)  187  S. 
W.  76,  77;  Obom  v.  NelBWi,  141  Mo.  App. 
428,  126  S.  W.  178. 

It  was  contrary  to  the  Golden  Bole,  tbe 
rule  of  humanity,  to  continue  to  use  an  en- 
gine known  to  be  defective  and  recklessly 
expose  the  deceased  to  deadly  peril. 

[6]  5.  It  is  also  said  that  plaintifTs  in- 
struction No.  1  assumes  that  the  evidence 
justified  a  finding  that  the  engine  "was  out 
of  repair  so  that  and  in  such  a  way  that  the 
brakes  on  said  engine  could  not  be  properly 
controlled." 

Mr.  Dary,  the  foreman,,  testified  that  when 
the  engineer  would  apply  the  air  It  would 
give  sudden  Jerks  to  the  cars,  then  It  would 
slack  them,  and  then  it  would  Jerk  them 
back  again.  It  would  cause  damage  to  the 
car.  It  pulled  out  a  drawbar  in  stopping. 
Mr.  McGuIre;  the  engineer,  testified  that  he 
laid  the  engine  trouble  to  dirty  triple  valves, 
a  mechanism  used  in  the  engine  In  connec- 
tion with  the  air  for  the  purpose  of  stopping 
the  engine.  When  they  are  dirty  they  are 
too  loggy  to  act.  but  when  they  do  act  they 
act  suddenly  and  make  the  brakes  take  bold 
quickly  and  stop  the  engine  Qultdc ;  bad  trou- 
ble with  the  dirty  triple  valves  ever  dnce 
he  went  on  the  engine  that  night  until  A.p- 
pleby  was  killed.  On  cross-examination  Mr. 
Hackn^,  counsel  for  appellant;-  aAed  tbe 
witness: 

"Q.  Tou  used  tbe  engine  with  the  dirty  triple 
valves?   A.  Yes,  sir. 

"Q.  About  1:30  yon  found  it  ont  for  the  first 
time?   A.  Yes,  sir. 

**Q.  Tou  say  dirty  triple  valves  was  tbe  re- 
port?  A.  Yes,  sir." 

Here  Mr.  Hackney  showed  wlbiess  tbe  re- 
port he  had  made  of  the  engine  to  the  me- 
chanical department  of  the  Missouri  Pacific^ 
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which  wltnees  Identified.  Wltmu  nld  he 
made  the  remrt  under  the  rnlee  of  the  road 
between  1:30  and  2  o'clock  the  morning  of 
the  accident  The  compialnt  la  wlthoat 
merit 

Thla  InBtmctlon  reads  In  part : 

"  *  •  •  And  U  yon  farther  beUeTe  and  find 
from  the  evidence  that  after  defendant  knenr, 
or  by  the  ezerdae  of  ordinary  care  conld  have 
known,  ot  said  condition  ol  said  engine,  if  any, 
he  negligently  continued  to  use  the  same,"  eta 

It  Is  Bald  that  this  assumes  that  the  de* 
fendant  knew  or  could  have  known  of  the 
condition  of  the  engine,  and  that  this  Ian* 
gu&ge  was  calculated  to  Impress  the  Jury 
that  the  court  had  decided  this  important 
iBsne  In  favor  of  the  plaintiff. 

It  has  been  seen  that  there  was,  in  fact,  no 
issue  raised  on  this  proposition  by  the  evi- 
dence. Appellant's  conns^  In  cross-eTamln- 
ing  the  defeDdanfa  engineer,  asked  him: 

"Q.  You  Dsed  the  engine  with  the  dirty  triple 
yalves?   A.  Yes,  air. 

"Hi.  And  you  got  another  engine  whenT  A. 
Four  o'dodc." 

Counsel  also  proved  by  the  witness  that 
he  made  a  report  before  the  accident  of  tbe 
dirty  triple  Talyes  to  the  mechanical  depart- 
ment  There  was  no  dispute  on  thla  point. 

**Thia  eonrt  has  many  times  held  that  the 
trial  court  may  in  its  instmctimui  to  the  Jniy 
asBume  the  truth  of  a  proposition  which  is  es- 
tablished by  the  undisputed  evidence  In  the 
case."  Sotebler  v.  Railway,  203  Mo.  702, 102  a 
W.  651. 

"That  the  trial  courts,  under  certain  circum- 
stances, may  BSBunre  the  existence  of  certain 
material  facts  la  well  settled  by  a  long  Une  of 
dedaions  in  this  court.  We  have  reached  that 
stage  vnder  our  system  ol  Jarispradence,  and 
it  affords  us  pleasure  to  make  note  of  this  ad- 
vanced step  In  the  administration  of  the  law  in 
controrersies  in  court,  to  apply  to  such  liti- 
gated controvereies  practical  and  bnsinees 
rules."  Davidson  y,  Co.,  211  Mo.  loc.  dt.  856, 
100  S.  W.  683. 

See*  alao,  Fullerton  v.  Vordyce,  121  Mo. 
loc.  dt  18,  2S  S.  W.  587,  42  Am.  Bt  Bep. 
671%  and  DmiaTUit  t.  land  Co.,  188  Ho^  Ajip. 
OS,  178  a  W.  747. 

We  ftaid  no  error  in  the  luring  of  tUa  In- 
structlon. 

[7]  6.  Appellant  contoide  ibat  tbe  court 
«rred  In  gtring  plaintUPs  Inatroction  No.  5, 
defining  vi^iat  acts  constltiite  Interstate  aura.' 
merce.  We  qnote  the  complaint: 

'^e  mere  fact  that  a  number  of  ears  liad 
been  assembled  In  the  Missouri  Pacific  yards, 
some  of  which  ears  contained  interstate  freight 
and  the  farther  fact  that  it  became  necessary 

to  cut  out  the  empty  stock  car  not  destined  for 
a  point  out  of  the  state,  would  not  and  did 
not  make  the  movement  of  cutting  out  the  stodt 
car  interstate  commerce." 

Appellant  also  comidalns: 
'*(a)  Tbe  eourt  erred  in  refusing  defendant's 
instructimi  I>-1  fee  tiw  effect  that  the  erideacs 
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was  not  soffldeat  to  show  Uiat  the  deceased 
was  engaged  in  interstate  eonuneree  at  the  time 

of  his  death. 

"(b)  The  court  also  erred  In  refusing  defend- 
\nt'B  instruction  D-2  to  the  effect  that,  if  the 
jury  found  from  the  ervidence  that  at  the  time 
of  the  fatal  injury  to  Appleby  he  and  tiie  crew 
with  which  he  was  working  were  engaged  in 
taking  off  of  track  0  and  placing  on  track  10 
an  empty  stock  car  not  being  used  In  Interstate 
commerce  and  not  being  moved  in  interstate 
commerce,  the  plaintiff  could  not  recover. 

"(c)  The  court  also  erred  in  refusing  de- 
fendant's instmction  D-S,  which  told  the  jury 
that  the  switching  of  the  empty  stock  car  witb 
broken  or  pulled  out  coupler  from  track  0  to 
track  10  was  not  interstate  commerce." 

In  Roberts,  Federal  Liabilities  of  Carriers, 
J  600,  the  applicable  role  la  thus  stated: 

"The  federal  act  governs  the  liability  of  rail- 
road companies  to  employes  injured  while 
'breaking  up'  or  *makiDg  up'  trains  containing 
interstate  traflic  in  railroad  yards;  for  the 
transportation  in  Interstate  commerce  fndndee 
switching  movements  as  well  as  main  Une  traf- 
fic. For  example,  a  fireman  on  a  switch  en- 
gine at  the  time  he  was  injured  was  engaged 
in  shifting  cars  In  a  railroad  yard.  The  cars 
which  were  attached  to  the  engine  at  the  mo- 
ment of  the  accident  were  used  solely  in  intra- 
state commerce,  but  the  shifting  and  the  move- 
ment of  theae  cars  were  necessary  for  the 
purpose  of  making  up  a  train  to  which  cars 
were  to  be  attached  which  came  from  points 
beyond  the  state  and  were  destined  to  points 
in  another  state.  The  fireman's  remedy  was 
under  the  federal  act  A  car  inspector  Injured 
while  coupling  the  air  hose  on  a  string  of  cars 
which  were  to  become  a  part  of  a  train  then 
being  made  up  in  a  yard  was  employed  in  inter- 
state commerce.  An  engineer  engaged  in 
switching  cars  from  a  train  at  a  terminal  point 
preparatory  to  placing  the  cars  In  the  yard  was 
within  the  federal  act  while  so  employed.  A 
member  of  a  switching  crew  engaged  in  awltdi- 
ing  ears  between  two  points  in  the  city  of  In- 
diani4>olia  for  the  purpose  of  being  made  op  Into 
an  interstate  train  was  employed  in  Interstate 
commerce.  A  switchman  assisting  In  distrib- 
uting cars  from  an  interstate  train  and  clear- 
ing the  track  for  another  interstate  train  has 
no  remedy  under  a  state  law." 

New  York  C.  &  H.  River  Ry.  Co.  t.  Carr, 
238  U.  S.  260,  S5  Sup.  Cf.  780,  69  L.  Ed.  1208, 
la  in  point   The  headnote  reads: 

"A  brakeman  on  an  intrastate  ter  in  a  train 
consisting  of  both  intrastate  and  interstate 
cars  who  is  engaged  in  cutting  out  the  intra- 
state car  so  that  the  train  may  proceed  on  its 
interstate  business  is  wliile  so  doing  engaged 
and  employed  in  interstate  commerce,  and  may 
maintain  an  action  under  the  Bmployers*  Lia- 
biUty  Act'* 

We  quote  from  the  <q;dnlon  Justice  La- 
mar (288  n.  S.  loc.  dt  262,  S5  Sup.  Gt  780, 
69  Ii.  Sd.  1298): 

"The  railroad  company  insists  that  when  the 
two  cars  were  cot  out  of  the  train  and  backed 
into  a  siding  they  lost  their  Interstate  char- 
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acter,  so  that  Carr  while  working  thereon  was 
engaged  in  intrastate  commerce  and  not  enti- 
tled to  recover  under  the  federal  Employers' 
Uabilit;  Act.  The  scope  of  that  statute  is  so 
broad  that  it  covers  a  vast  field  about  which 
there  can  be  no  diBcudon.  But,  owing  to  tb« 
fact  that,  during  the  same  daj  railroad  em- 
ployes often  and  rapidly  pass  from  one  class 
of  employment  to  another,  the  courts  are  con- 
stantly called  upon  to  decide  those  dose  ques- 
tions where  it  Is  difficult  to  define  the  Hue 
which  divides  the  state  from  the  interstate 
business.  The  present  case  is  an  instance  of 
that  kind;  and  many  argmoents  have  been  ad- 
vanced by  the  railroad  company  to  support  its 
cootentioD  that,  aa  these  two' cars  had  been  cut 
i»nt  of  the  Interatate  train  and  put  on  a  abling, 
it  could  not  be  Bald  tbat  one  working  thereon 
was  employed  in  interstate  commerce.  But 
the  matter  is  not  to  be  decided  by  conddering 
the  physical  position  of  the  employ^  at  the 
moment  of  the  injury.  If  he  is  hurt  In  the 
coursf  of  bis  employment  while  goius  to  a  car 
to  perform  an  interstate  duty,  or  if  he  is  in- 
jured while  preparing  an  engine  for  an  inter- 
state trip,  he  is  entitled  to  the  benefits  of  the 
federal  act,  although  the  accident  occurred  prior 
to  the  actual  coupling  of  tkk  vnglw  to  the  In- 
terstate cars.  *  *  *  The  plaintiff  was  « 
brakeman  on  an  Interstate  train.  As  such,  It 
was  part  of  his  dut?  to  assist  in  the. switching, 
backing,  and  uncoupling  of  the  two  cars  so  that 
they  might  be  left  on  a  siding  in  order  tbat 
the  interstate  train  might  proceed  on  its  jour- 
ney. In  performing  this  duty  it  was  necessary 
to  set  the  brake  of  the  car  still  attached  to'  the 
interstate  engine,  so  that,  when  uncoupled,  the 
latter  might  return  to  the  Interstate  train  and 
proceed  with  it,  with  Carr  and  the  other  inter- 
state employes,  on  its  interstate  journry. 
*  *  *  Under  these  principles  the  plaintiff 
is  to  be  treated  as  having  been  employed  In 
interstate  commerce  at  the  time  of  bis  injury, 
and  the  jn^iment  in  ills  favor  must  be  affirmed." 

In  L.  4  N.  Ry.  Co.  v.  Parker,  242  U.  S.  13, 
loc.  cit  14,  37  Sup.  Ct.  4,  0  (61  I*.  Ed.  119). 
Justice  Holmes  said: 

"Tht  boslDess  upon  which  the  deceased  was 
engaged  at  the  moment  was  transferring  an 
empty  car  from  one  switch  track  to  another. 
This  car  was  not  moving  in  interstate  com- 
merce, and  tbat  fact  was  treated  as  conclusive 
by  the  Court  of  Appeals.  In  this  the  court  was 
in  error,  for  if,  as  there  was  strong  evidence 
to  show,  and  as  the  court  seemed  to  assume, 
this  movement  was  simply  for  the  purpose  of 
reaching  and  moving  an  li^erstate  car,  tiie  pur- 
pose woidd  ramtral  and  the  busineas  would  be 
Interstate." 

It  WAS  necessary  to  set  oat  the  crippled  car 
in  order  to  make  ready  the  train  f«r  delivery 
to  the  connecting  carrier.  Tbe  train  Includ- 
ed sereral  cars  loaded  witli  Interstate 
frel^t  The  teak  car  upon  wblch  Applpby 
was  riding  was  filled  witli  oU  destined  for 
Oil  City,  lA.  It  was  while  he  was  abotit  to 
uncouple  this  car  from  the  "bad  order"  car 
that  he  was  thrown  vaader  the  wheels  of  the 
train. 

la  Penn.  Ga  t.  Donat,  289  U.  8.  00^  86 


Sap.  Ot  4,  00  If.  Ed.  iS9,  when  a  similar 
question  was  raised,  the  court  said: 

'TThe  question  presented  on  this  writ  of  er- 
ror is  *B0  frivolous  aa  not  to  need  further  ar- 
gument,* and  the  motion  to  affirm  the  Judg- 
ment bdow  must  be  granted.** 

The  deceased  was  engaged  In  Interstate 
commerce  when  he  met  his  death. 

[I]  7.  The  judgmmt  for  $32,000  Is  exces- 
sive, but  there  is  no  reason  to  conclude  that 
It  was  the  result  of  passion  or  prejudice. 
Tbe  deceased  was  28  years  of  age  at  his 
death.  Bis  expectancy  was  36.73  years.  R. 
S.  1879,  I  5978.  The  widow  was  younger 
than  he;  hence  his  expectancy,  and  not  hers. 
Is  to  be  considered.  Els  death  occurred  dur- 
ing the  Wo^ld  War,  when  wages  were  ab- 
normally high.  It  must  also  be  considered 
that  the  work  of  a  swUclunan  is  extr^ely 
hazardon&  It  la  unfair  to  predicate  the 
monetary  value  of  his  life  either  upon  a  con- 
tinuation of  the  wages  earned  by  the  de- 
ceased at  the  time  of  Ids  death  or  upon  tbe 
normal  expectancy  of  one  of  his  age  in  a  non- 
harzardous  employment.  Nor  should  we 
adopt  the  maximum  penalty  of  {lO.OOO*  al- 
lowed by  the  Damage  Act  (B.  S.  1919,  |  4217). 
Tbat  statute  is  purely  penal,  and  Is  in  no 
sense  or  degree  compensatory,  as  was  held 
in  Grter  v.  Railway  Co.,  228  S.  W.  545.  If 
the  plaintifT  wilt,  within  10  days,  mter  a  vol- 
untary remittitur  of  $17,000,  the  judgment 
will  be  afQrmed  for  |1C,000  as  of  tbe  date  of 
Its  rendition;  otherwise  it  wlU  be  reversed 
and  remanded. 

All  concur,  except  GRAVES  and  WALK- 
ER, iJ.,  who  dlaseit  In  s^uurate  oplnlfm. 

GRAVES,  J.  (dissenting  in  part).  I  do  not 
concur  in  the  holding  ttiat  our  statute  (sec- 
tion 4217,  R.  S.  1919)  is  purely  penaL  I 
know  that  we  have  recently  so  ruled,  which 
ruling^  in  my  judgment,  is  without  rhjrme  or 
reason.  TbiM  statute,  in  allo^ring  a  recovery, 
says  that  the  defoidant  shall  forfeit  and 
pay  as  a  penalty  •  •  •  the  sum  at  not 
less  than  two  thousand  dollars,  and  not  ex- 
ceeding ten  thousand  dollars,  In  the  dlaere- 
tlon  of  the  jury.**  In  law  a  penalty  is  a  sum 
fixed  for  the  Adtx^  of  a  wroogfal  act  In 
this  instance  the  wrongful  act  is  negligence. 
In  BHssouri  we  have  consistently  ruled  that 
them  ara  no  degrees  of  negligence,  and  that 
we  will  not  approve  the  doctrine  of  compara- 
tive n^Ilgence.  If  negligence  Is  without  de- 
grees, as  we  have  consistently  ruled,  then  iq^ 
on  what  is  the  jnry  to  exerdse  its  dlscretloB 
In  fixing  the  pmalty? 

The  jury  can  say  that  the  aegUgoce  of 
defendant  caused  the  death,  iHit  the  penalty 
follows  without  considering  the  degree  of 
the  negligence.  Without  saying  there  are 
degrees  of  negligence  recognized  In  this  state 
<a  question  long  since  adversely  ruled,  and 
conttnnously  rnled  thereafter)  there  la  ah- 
s(Antel7  nothing  upon  whldi  tbe  Joxy  can 
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ezerdM  a  dlsarettoa.  In  11m  aatter  of  a 
penalty  for  tba  taking  of  Uit,  ttie  eanlng 
power,  the  age  or  expectancy  of  deceased, 
and  all  otber  tUngs  allowable  as  eompMiM- 
tlon  are  not  to  be  eonalderaO.  Penalty  la  one 
thing,  and  compensation  la  another.  It  fha 
atatute  la  pnnly  penal,  as  my  learned  Broth- 
er says,  then  the  mere  matter  of  death  by 
negll^Bnt  act  li  all  there  la  properly  before 
the  inty.  Gompeasatory  mattmi  bare  no 
Idace  In  the  flzl^  of  a  penalty.  Bxpectancyt 
earing  power,  and  other  tilings  of  Uke  char- 
acter have  no  place  in  the  case;  13ie  time 
la  near  at  hand  when  we  will  be  forced  to 
dlscorar  that  our  recent  ruling  upon  this 
atatute  Is  wltbont  foundation.  That  time 
will  come  when  we  are  called  upon  to  pass 
upon  the  propriety  of  evidence  in  these  cases 
as  to  earning  capaoityt  expectancy,  and  oth- 
er matters  goli^  to  compensation  soMy. 

n.  Another  novel  qnestltm  is  raised  as  to 
the  limit  of  recovery  In  caaea  under  the  fed- 
eral act  in  this  state.  We  have  been  lOlow- 
ing  a  recovwy  In  death  casea  In  aoeess  of 
the  S«BHrarl  statutory  limit.  The  federal 
act  Axes  no  ^It,  but  It  movldee  for  tilala 
by  state  courts.  If  this  had  not  been  inter- 
atate  wcxk,  the  limit  of  recovery  in  Hissonri 
would  have  been  $10,000.  Had  the  ciharaeter 
of  the  wOTk  not  been  interstate,  the  negli- 
gence charged  In  this'  case  could  not  have 
resulted  In  a  verdict  of  more  than  flO.OOO. 
Our  gt^te  courts  are  Oius  placed  in  the  posi- 
tion of  saying  to  one  class  of  our  dtlzens, 
Tou  can  only  recover  $10,000,  and  to  the  oth- 
er class  (those  worfclng  in  Interstate  com- 
merce), Ton  can  recover  more  than  $10,000, 
for  the  Identical  negligence.  I  have  long 
tboDght  this  wrong,  and  take  this  opportu- 
nity to  so  express  myself.  I  therefore  dls- 
B^t  to  the  idea  of  allowing  a  recovery  In  ex- 
cess of  $10,000,  the  amount  fixed  by  the  stat- 
ute of  tile  forum. 

WALKEB,  J.  (dlasBntlng  in  parQ.  t  con- 
cur In  tlds  opinion,  except  In  the  conclusion 
whldi  directs  a  remittitur  aa  a  condltiim 
precedent  to  an  aflBrmance  of  the  judgment 
If  the  verdict  is  excesidve  to  the  extent  of 
ahodcing  a  sense  of  justice,  tiie  conclusion  Is 
aothorlaed  that  it  was  the  result  of  passion 
and  ivejludlce,  and  the  Jndgmmt  should  be 
revezsed,  and  the  cause  remand.  If.  how- 
ever, as  the  oitolon  expressly  holds,  the 
finding  was  not  the  result  of  panlai  and 
prejudice,  It  is  no  part  of  the  province  of  fills 
court,  despite  mUnga  to  flie  contrary,  to  af- 
firm on  the  condition  of  a  ranlttitnr.  'Sndi 
a  oondusion  sssumes  that  the  appellate  court 
vrltti  nothing  before  it,  except  the  c<dd  rec- 
ord, la  better  qualified  to  de$«inlne  (he 
unount  of  the  verdict  than  12  men,  sworn 
triers  of  the  tacts,  who  saw  the  witnesses 
and  heard  their  testimony,  add  whose  find- 
ing the  trial  Judge  refused  to  disturb. 


C  M.  SMITH  BROS.  LAND  4  INVESTMENT 

CO.  V.  PHILLIPS  et  al..  (No.  21516.) 

(Snprame  Conrt  of  Missonri,  Division  No.  1. 
July  11,  1021.  Motion  for  Rehearing 
Denied  July  23,  1021.) 

1.  Dewer  «»57(l)— Right  is  astlosable  after 
death  of  husbaatf. 

The  right  of  the  widow  to  dower  is  assign- 
able by  deed  after  the  death  of  the  hoaband. 

2.  Oewer  «=s>59— Exeontors  end  admlnistratort 
<S=>I87— Rights  of  quarantine  and  dower  not 
aftaetod  by  Isterveslng  homestead  rlghta. 

Where  the  entire  estate  left  by  a  deceased 
hasband  and  father  was  less  than  the  home- 
stead under  the  Homestead  Act  of  1885  (Rev. 
St.  1S90,  S  8620),  the  possession  of  the  land 
by  the  widow  and  children  as  the  homestead 
does  not  affect  the  right  of  the  widow  to  quar- 
antine and  dower  after  the  homestead  Is  ter- 
minated by  her  remarriage. 

3.  HoBiaetead  147— Children's  rights  eoass 
OR  renuurrlaoe  of  widow. 

Under  Uie  Homestead  Act  of  18BS.  amend- 
ing Rev.  St.  1889,  $  S4S9,  so  as  to  define  the 
eights  of  the  children  is  the  homestead  as  the 
joint  right  of  the  occupation  with  the  widow 
until  they  reached  their  majority,  and  provid- 
ing that  upon  the  widow's  death  or  remarriage 
the  homestead  shall  pass  to  the  heirs  of  the 
husband,  the  rights  of  the  minor  children  cease 
upon  the  termination  of  tba  widow's  homestead 
rights  by  her  remarriM«< 

t 

4.  Dower  «=>75— Limltatloa  against  recovery 
not  suspended  by  disabilities  Is  general  staf- 

ute. 

The  limitation  of  actions  to  recover  dower 
to  10  years  after  the  death  of  the  husband  by 
Rev.  St.  1000,  S  301,  Is  not  subject  to  tbe  dis- 
abilities enumerated  in  tbe  general  statute  o1 
limitations,  so  that,  since  the  saving  provisions 
of  the  Act  of  1887  were  repealed  by  Rev.  St. 
1S89,  f  4656,  the  disability  of  coverture  is  not 
an  eKcnse  for  failure  to  commence  acdmi  for 
dower. 

5.  Dower  «=>75— Right  accrues  on  remarriage 
of  widow  who  hsd  been  In.  possession  as 
homestead. 

Where  a  widow  had  been  in  possession  of 
all  the  real  estate  left  by  her  deceased  husband 
as  a  homestead,  which  terminated  upon  her  re- 
marriage, her  right  of  action  to  recover  her 
dower  accrues  npon  the  termination  of  tbe 
homestead,  so  that  the  widow  and  her  grantee 
cannot  recover  dower  by  action  commenced 
more  than  10  years  after  her  remarriage. 

6.  Dower  «=>82— Homestead  €=>I50(I)— Com- 
mission to  assign  homestead  and  dower  un- 
neoe&sary  where  property  is  less  than  $1,500. 

Where  all  the  property  left  by  a  defeased 
householder  was  valued  at  less  than  |1,500,  it 
was  nnnecesBsry  for  the  probate  conrt  to  ap- 
point commissioners  to  set  oat  the  homestead 
and  the  dower  as  provided  by  Rev.  8t.  1889,  | 
.9489. 
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7.  ExeoBtonwidadniilttrator«4=»l75~Riglit 
to  quartttlie  €MSM  wbai  rlsM  to  d«w«r 

ceasae. 

The  widow's  riffht  of  quarantine  under  Rev. 
St.  1888;  {  45S8,  aathorizinK  ber  to  remain  In 
|)08Bession  until  dower  be  Bssigned,  is  an  inci- 
dent to  the  right  to  have  dower  assigned,  and 
disappears  when  that  right  ceases. 

Appeal  from  Ctrcult  Coort,  Mississippi 
County;  Frank  Kelly,  Judge. 

Ejectment  by  the  G.  M.  Smith  Bros.  Land 
&  Investment  Company  against  Martha  C. 
Phlllipa  and  others.  From  a  judgment  de- 
nying plaintiff  the  relief  sought,  idaintlft 
appeals.  Affirmed. 

See,  also,  233  S.  W.  418. 

R.  L.  Ward,  of  Canithersvllle,  and  Busaell 
3t  Joslyn,  of  Charleston,  for  appellant 

Haw  &  Brown,  of  Charleston,  for  zespond- 
ents. 

B1K0WN,  G.  mectmat  to  recoTCT  80  acroi 
at  land  In  said  county,  dsscrtbed  as  the  east 
half  of  the  northwest  quarter  of  section  8, 
township  ^  of  range  16.  Xhe  defmdants 
are  Martha  O.  Phillips  and  Thomas  Mllas 
Phillips.  The  common  source  of  title  la 
James  J.  Phillips,  who  died  Intestate;  seized 
of  the  land,  while  occupying  It  as  his  home 
with  bis  family,  consisting  of  the  defendant 
Martha  C,  bis  wife,  and  five  minor  children, 
of  whom  her  codefendant  Is  one.  Another 
child  was  bom  shortly  after  bis  death.  The 
l^lalntiff  claims  through  a  deed  dated  April 
St.  1898,  and  recorded  the  next  day,  whereby 
Mra.  Phillips  ccmveyed  what  she  designated 
as  her  life  Interest  in  the  land  In  controver- 
ay,  togethw  with  an  undivided  one-eleventh 
interest  in  200  additional  acres,  to  James 
B.  Smith,  William  B..  Smith,  and  Charles  M. 
Smith,  the  organizers  and  stockholders  of 
Che  plalntUf  corporation,  to  which  they  after- 
ward conveyed  it  The  consideration  named 
in  this  deed  was  f2.000.  It  Is  admitted  that 
the  land  in  controversy  was  not  worth  more 
than  $1,500  at  the  time  of  the  death  of  James 
J.  PhilUps. 

The  defendants  filed  separate  answers, 
both  denying  g^erally  the  allegations  of  the 
petition,  and  pleading  the  general  statutes 
of  limitations  of  10  years.  Thomas  Milas 
also  pleaded  the  special  statute  of  limita- 
tions of  10  years  with  reference  to  proceed- 
ings for  the  recovery  of  dower.  Martha  C. 
denied  this,  and  pleaded  that  the  deed  of 
April  8,  1898,  under  which  plalntiil  claims, 
was  obtained  from  her  by  fraud  on  the  part 
id  the  grantees,  and  asked  that  It  be  can- 
celed and  set  aside.  The  new  matter  In  both 
answers  was  denied  by  replication.  Reply 
to  the  answer  of  Martha  C  also  pleaded  the 
statute  of  limitations  to  the  equitable  relief 
asked  by  her. 

The  defendant  Martha  C.  PhtlUpt  was  mar- 
ried to  one  Taylor  August  8,  1903.  Thay 


continued  to  live  toge^er  as  hnaband  and 
wife  until  April  5, 1907,  wb«i  sbe  obtained  a 
divorce  from  him.  Jessie,  the  youngest  child 
of  James  J.  and  Martha  C.  Phillips,  was 
the  last  to  reach  her  majority,  which  occur- 
red In  1914. 

The  three  Smith  brothers  entered  upon  the 
land  under  their  deed  from  Martha,  and 
the  plaintiff  corpora tloo,  under  Its  deed  from 
them,  continued  in  possession.  On  August 
21,  1890,  Martha  C,  the  widow,  being  duly 
qualified  as  guardian  at  her  children,  brought 
ejectment  their  name  against  the  Smith 
brothers  and  one  Presson,  their  tenant,  and 
recovered  Judgment  therein,  which  was  af- 
firmed by  this  court  Phillips  v.  Presson,  172 
Mo.  24,  12  U.  W.  601.  She  Immediate  en- 
tered with  her  chlldreD  under  the  Judgmait, 
and  she  and  her  Km  and  codetendant,  Thom- 
as Mllas  PhlUlps,  have  rcnudned  oa  the 
land  ever  since. 

No  dower  baa  aver  becu  admeasured  or 
assigned  to  Mrs.  Phillips  or  to  any  person 
r^resenting  hear  dower  estate;  nor  has  any 
proceeding  been  bad  to  set  off  the  homestead 
to  the  widow  or  children,  unless  that  was  the 
effect  <a  the  ejectment  determined  in  this 
court  In  1902. 

On  Augiist  24,  1899,  Mrs.  Phillips  brought 
suit  In  equity  to  cancel  ber  deed  to  the  Smith 
brothers,  which  was  dismissed  at  the  follow- 
ing October  term.  The  Judgment  was  for 
the  defendants  on  the  ejectmoit  issue,  from 
which  the  plaintiff  has  prosecuted  this  ap- 
peal. The  court  also,  by  the  same  Judgmait 
found  the  Issue  tendered  by  the  cross-petition 
of  Mrs.  PhilUps  for  the  plaintiff,  and  refused 
the  equitable  relief  asked,  from  which  she 
has  appealed.  These  ap[)ealB  have  been  sep- 
arately docketed  and  argued  In  this  court, 
and  are  therefore  separately  considered. 

1.  The  only  question  arising  upon  this  ap- 
peal Is  whether  by  the  deed  of  Mrs.  Phillips 
to  the  Smith  brothers,  dated  August  8,  1888, 
and  their  deed  to  the  plaintiff  corporation, 
the  latter  had.  on  August  16,  1917.  the  date 
of  the  b^innlng  of  this  actim,  an^  posses- 
sory interest  In  the  land,  wUcb  it  mljW 
cover  ther^y.  The  couTerse  of  the  aune 
proposition  is  whetiier,  but  fOr  ttiat  convey- 
ance, Mrs.  Phillips,  the  grantor,  would  now 
have  any  posse^ry  interest  in  the  land  re- 
coverable in  any  form  of  action  she  might 
bring.  The  land  was  the  homestead  of  bar 
deceased  husband.  In  1805  she  and  her  six 
children  were,  by  his  death,  left  on  tSi»  land, 
and  it  was  then  their  family  homestead.  By 
virtue  of  this  statute  a  freehold  estate  to 
the  whole  immediately  vested  In  her  under 
the  Homestead  Act  of  1885  (R.  S.  1888^  | 
3620),  subject  to  be  defeated  by  bev  remar- 
riage, and  also  subject  to  the  "Joint  ri|^t  of 
occupation"  by  the  children  during  their  mi- 
nority. This  helns  the  only  land  of  which 
he  died  seized;  and  not  exceeding  in  valne 
the  sum  of  91,600^  the  homestead  estate  vest* 
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ed  in  herself  and  diildten  Included  all  ttie 
dower  to  wblcb  she  could  In  any  posalUe 
w&A  be  entitled,  nnless  she  should  remarry. 
In  that  event  her  interest  In  the  homestead 
wonld  cease  by  the  terms  of  the  act  vrbicti 
created  it. 

The  appellant's  sole  claim  of  title  is  found- 
ed upon  the  deed  from  the  widow  made  in 
April.  1898,  pnrportiiw  to  convey  her  life 
Interest.  We  will  assume  that  through  -this 
deed  it  became  clothed  with  all  her  Interest 
In  the  homestead,  and  her  alternative  right 
or  dower  should  she  rwnarry,  and  also,  In 
mat  event,  her  il^t  to  quarantine  until 
dower  should  be  admeasured  and  assigned  to 
her.  Chrlsman  v.  linderman.  202  Mo.  605, 
100  S.  W.  1080,  10  L.  B.  A.  (N.  S.)  1205,  110 
Am.  SL  Bep.  822.  This  deed  gave,  so  far  as 
she  was  concerned,  an  Immediate  possessory 
right  Jointly  with  her  children,  and  Immedi- 
ate upon  its  execution  the  grantees  made 
an  arrangement  with  her  by  which  she  not 
only  vacated  the  homestead  herself,  but  took; 
ber  children  with  her  to  a  farm  in  New 
Madrid  county,  owned  by  the  grantees,  who 
entered  upon  the  homestead  themselves,  and 
remained  in  exdusiTe  possession  thereof  by 
thranselves,  their  grantee  the  plaintiff  .cor- 
.poration,  and  its  traant  until  ousted  by  the 
children  in  pursuance  of  the  Judgment  of 
this  court  in  Phillips  v.  Presscm  et  al.,  172 
Mo.  24,  72  S.  W.  601.  It  thus  happened  that 
on  Augnst  8,  1003,  while  the  minor  children 
were,  by  their  mother,  duly  qiialifled  as  their 
piardlan,  in  possession,  the  homestead  title 
was  extinguished  by  the  marriage  of  Mra 
Phillips.  The  question  thus  presented  Is 
whether  this  plaintilT,  upon  the  title  acquired 
through  the  deed  of  Mrs,  Phillips  to  the 
Smith  brothers,  being  out  of  possession,  are 
now  entitled  to  recover  the  possession  of  the 
land  or  any  interest  therein  In  this  suit.  It 
does  not  datm  the  homestead  interest  vested 
in  Mrs.  PhilUpa  by  fbe  death  of  her  hus- 
band, but  plants  itself  upon  the  prop(»lUon 
that  by  her  remarriage  in  1903  she  would, 
but  for  her  conveyances  to  the  Smith  broth- 
ers, have  become  seized  of  the  right  to  have 
dower  assigned  to  her  and  that  this  right 
was  vested  in  plaintiff  through  ber  deed. 

[1,2]  That  the  right  of  the  widow  to  dower 
Is  assignable  by  deed  after  the  death  of  the 
busband  ia  the  settled  law  of  this  state. 
Chrlsman  t.  Llnderman,  supra;  Jordan  v. 
Budulff,  264  Mo.  129, 174  S.  W.  806.  In  those 
cases  It  was  held.  In  substance,  that,  not* 
withstanding  the  fact  that  by  the  provisions 
of  the  Homestead  Act  of  1895  the  widow 
might  forfeit  her  homestead  by  remarriage, 
her  rights  of  quarantine  and  dower  remained 
unaffected  by  the  intervention  of  the  home- 
stead estate.  In  the  Jordan  Case  we  held 
that  the  assignmwt  of  the  homestead  under 
the  act  of  1885—  . 

"carried  with  It  the  primary  right  of  poasea- 
riegg  so  tbmt  if  the  homestead  exceeded  in  ex- 
tant tlia  aaurant  of  land  to  which  she  would  be 


entitled  as  dower  In  the  sbsence  of  a  home- 
stead right,  nothing  was  left  to  l>e  assigned  as 
dower  onlesa  and  until  a  subsequent  marriage 
flhonld  divest  her  homestead  estate  with  its 
right  to  the  possession  of  the  whole."  264 
Mo.  IST,  m  S.  W.  808. 

In  that  case  the  heirs  had,  after  the  death 
of  the  husband  and  before  the  remarriage  of 
the  widow,  brought  a  suit  In  partition  to 
whitAi  she  was  made  a  party,  and  in  which 
the  homestead  was  assigned  to  her  to  an  ex* 
tent  greater  than  the  amount  to  which,  uptm 
her  subsequent  remarriage  she  was  entitled 
as  dowcx.  After  her  remarriage  the  bein, 
who  were  children  and  grondchlldrra  of  the 
deceased  husband,  enttfed  jxpoa  the  home- 
stead, deforcing  her,  as  she  alleged,  of  her 
dower,  and  the  action  then  befbre  ua  was 
instituted  to  recover  it  out  of  the  land  in- 
cluded in  the  homestead,  and  to  have  dam- 
ages for  the  deforcemoit.  In  sustaining  her 
right  to  the  remedy  we  also  held  that,  as  a 
party  to  the  partition,  she  had  been  entitled 
to  have  her  interest  ascertained  and  declar- 
ed by  the  court  the  same  as  would  any  other 
party  to  the  proceeding  having  a  contingent 
Interest  that  might  at  some  time  dev^op 
into  a  possessory  right,  and,  her  homestead 
having  been  already  set  out  in  the  partition 
suit,  and  adjudicated  to  be  greater  in  ex- 
tent timn  her  dower,  she  was  oitltled  by 
statute  to  recover  it  vtiea  deforced  by  the 
wrongfol  entry  of  the  heirs  upon  the  entire 
homestead  tract 

The  case  involved  a  more  or  less  critical 
examination  of  these  statutes,  and  we  find 
no  reason  to  modify  the  rule  we  then  apidi- 
ed,  and  therefore  reaffirm  it  in  so  far  as  It 
may  have  any  apiHlcatlon  to  the  tacts  of  tills 
case.  Althoui^  tms  suit  is  ejectment  for 
the  recovwy  of  the  homestead,  which  In- 
dudes  all  the  lands  of  which  the  hnidMDd 
and  ancestor  died  seised,  and  out  of  whldi 
any  dower  ml^t  be  demanded,  we  will,  for 
the  purpose  of  getting  to  tlie  mwlts  of  tiie 
real  controversy,  treat  it  as  involving  the 
right  of  tte  iMaintiff,  as  assignee  of  the  "life 
interest^  oS  the  widow,  to  have  hex  dower 
In  any  f<nnn  of  action  avaUaUe  to  it  for  that 
purpose.  For  that  reason  we  will  refer  to 
some  features  of  our  statutes  relating  to 
homestead  and  dower  which  w«e  not  neces- 
sarily involved  In  the  quesUonB  before  ns 
in  the  Jwdan  Case. 

[S]  2,  The  law  relating  to  the  transmission 
of  tike  bmnestead  of  a  deceased  housekei])er 
or  head  of  a  family  for  a  long  time  previous 
to  1895  was  onbodied  in  section  5489  of  the 
Revised  Statutes  of  1889.  as  follows: 

"If  any  such  housekeeper  or  head  of  a  fam- 
ily shidl  die,  leaving  a  vddow  or  any  minor 
children!  his  homestead  to  the  value  aiforesaid 
Shan  pass  to  and  vest  in  such  widow  or  chil- 
dren, or  if  there  be  both,  to  such  widow  and 
chUi^ea.  and  shall  continue  for  their  benefit 
without  being  subject  to  the  payment  of  the 
debts  of  the  deceased,  unless  legally  diargsd 
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thenon  in  hla  lifetime,  until  tbe  joongeBt  child 
Shan  attain  Ita  legal  majoritr,  and  antO  the 
death  of  mch  widow;  and  sadti  homestead 
ahall,  upon  the  death  of  audi  housekeeper  or 
head  of  a  family,  be  limited  to  that  period." 

The  most  striking  feature  of  this  section 
lies  m  Its  indeflnitenees  as  to  the  estate  of 
the  children  of  an  intestate  homesteader 
succeeding  the  death  of  the  widow,  who  nat- 
urally becomes  the  head  of  the  family  by 
his  death.  In  the  absence  of  statutory  pro- 
Tlalons  on  that  subject,  the  children,  ir- 
respective of  their  age,  would  take  the  en- 
tire Inheritable  estate  upon  the  death  of 
their  ancestor,  subject  to  the  widow's  dower, 
which  would  be  extinguished  by  her  death. 
Should  the  statute  be  so  construed  as  to 
preserve  the  entire  homestead  estate  to  the 
last  minor  until  he  should  attain  his  major- 
Itr,  and  the  widow  should  die  during  his 
minority,  bis  guardian  would  constitute  the 
head  of  the  family  of  which  he  would  be 
the  sole  member.  It  is  unnecessary  to  demon- 
strate the  complications  which  might  arise 
In  the  application  of  such  rule,  otherwise 
than  to  note  that  it  attracted  the  attention 
of  the  General  Assembly,  which  In  1S95 
amended  the  section  by  defining  the  nature 
and  duration  of  the  estate  of  the  minor  chil- 
dren by  the  addition  of  the  following  clause 
which  we  italicize  to  suit  our  purpose: 

"That  Is  to  say,  the  children  diall  have  the 
JoM  right  of  occupation  vHth  Ike  widow  undl 
they  shall  arrive  respectively  at  their  majoncy, 
and  the  widow  shall  have  the  right  to  occupy 
such  bcHuestead  during  her  life  or  widowhood, 
and  upon  her  death  or  remarriage  it  shall  pass 
to  the  Aetrs  of  tha  husband." 

ThiB  amendmait  was  not  an  inadvertence, 
but  exhibits  a  deliberate  purpose,  in  well 
chosen  words,  to  limit  the  estate  of  minor 
diildren  to  the  Joint  rlflOit  of  oocnpaUim 
with  the  widow,  who  has  become  the  natural 
head  of  the  family^  and  at  her  death  or  re- 
maniage  to  pass'it  by  descent  as  If  no  himie- 
stead  law  existed.  By  the  operation  of  this 
amendment  the  hcKoestead  estate  was  extin- 
guished by  the  ronarrlage  of  the  widow  In 
1903,  and  the  six  children,  or  their  assigns, 
were  clothed  with  the  entire  estate  of  their 
ancestor,  subject  to  tiie  dower  estate  ta  his 
erstwhile  widow,  held  by  plaintiff  throu^ 
the  conveyance  from  her  to  the  Smith  broth- 
ers, wlmse  right,  as  well  as  the  right  of  the 
plalntUf  corporation.  Is  only  coextensive  with 
hers.  The  queatkni  li  whether  the  i^alntifE 
in  that  capadtjr  may  maJntain  a  suit  for 
the  recovery  of  her  dower  In  the  premises, 
notwithstanding  the  provislona  of  section 
S91  of  the  Bevlsed  Statutes  of  Missouri  of 
1909,  which  was  In  force  at  the  time  ctf  the 
death  of  the  owner,  which  is  the  event  upon 
which  the  claims  of  both  parties  are  founded. 
The  aectlfu  last  cited  la  aa  followa: 

"All  aettons  for  the  reeovetr  of  dower  In  real 
estate,  whidi  shall  not  be  commenced  within 
ten  years  from  the  death  of  tiie  huriiand, 


through  or  under  whom  boA  dower  la  claimed 
or  demanded,  riiaU  be  forever  hansd." 

3.  In  the  recent  case  of  McFarland  v.  Mc- 
FarUnd,  278  Mo.  1.  211  S.  W.  23,  we  said 
that  this  statute— 

"exhibits  the  intention  to  limit  the  qaarantine 
of  the  widow  to  10  yean  and  socb  further  time 
as  is  necessary  to  perfect  Uie  judicial  assign- 
ment of  her  dow«r,  and  also  to  put  an  end  to 
the  uncertainty  which  hanga  over  every  title  in 
which  a  deed  appears  which  does  not  contain  a 
releaae  of  dower." 

This  evident  Intention  affords  valuable  aid 
in  Its  application  to  the  fftcts  of  each  par^ 
tlcular  case  involving  Its  appUcatlon.  Since 
its  enactment  in  18ST  legislative  diangea 
have'  been  made  affecting  the  recovery  of 
dower  which  present  questions  not  within 
the  cont»nplatlon  of  the  Legislature  at  that 
time,  and  It  may  become  the  duty  of  the 
court  to  determine  whether  they  come  with- 
in the  reason  of  the  enactment,  and  call  for 
Its  remedial  application. 

[4]  The  section  quoted  requires  actions  tot 
the  recovery  of  dower  to  be  conmumced  with- 
in 10  years  after  the  death  of  the  husband 
under  whom  it  Is  claimed.  After  Its  en- 
actment, and  in  18^,  another  act  was  passed 
by  which  the  widow,  who  ronarried  after 
the  death  of  the  husband  under  whom  she 
claimed  and  enjoyed  a  homestead,  forfeited 
it,  and  was  ronltted  to  her  action  for  dower 
In  the  same  premises.  This  leads  us  neces- 
sarily to  inquire  as  to  tiie  ^ect.  If  any, 
of  the  special  limitation  imposed  by  the  act 
of  1S87  as  finally  incorporated,  with  amend- 
ment, in  tectton  4568  of  the  Bevislon  of  1889, 
upon  the  recovery  of  dower  by  the  widow  In 
such  a  case.  In  Investment  Ga  v.  Curry, 
264  Uo.  483.  175  S.  W.  201,  this  court  held 
directly  that  section  4668  of  the  Bevlsltm  of 
1SS9  repealed  all  the  saving  provisions  of 
the  act  of  1887  by  dropping  them  from  tbe 
Revised  act,  so  that  the  dlsabiU^  of  cover- 
ture was  no  longer  an  excuse  tor  the  failure 
of  the  dowraress  to  conunence  her  action  for 
tbB  recovery  -  of  her  dower  within  10  years 
from  the  deatli  of  her  husband,  as  required 
by  said  section  4558.  That  case  simply  h^d 
that  the  disabilities  enumerated  In  the  gen- 
eral statute  of  limitation  did  not  apply  to 
the  q>ecial  Umitatlon  imposed  by  this  section 
upon  actlmis  for  the  recovery  of  dower. 

In  Jordan  v.  Budluff,  supra,  reported*  In 
the  same  volume,  we  held  wltii  equal  dis- 
tinctness that  the  possession  of  the  home- 
stead by  the  widow  and  mlnm:  Children  un- 
der the  provi^ona  of  the  act  of  1896  vras 
equivalent  to  the  enjoyment  by  the  widow 
of  her  A<met  In  the  lands  of  her  husband 
where  the  homestead  exceeded  In  extent  the 
dower  to  whlcb  she  would  have  been  entitled 
but  for  the  »i8tence  of  the  homestead  right. 
This  dedsloa  proceeded  upon  the  principle 
that,  upon  tb»  exttngntahment  of  tb»  home- 
stead by  the  marriage  of  the  widow,  her 
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right  arose  to  have  her  dower  In  all  the 
lands  asalgiied  out  of  the  lands  whicbshehad 
theretofoie  possessed  by  her  right  of  home* 
stead,  the  entire  homestead,  subject  to  her 
dower,  having  descended  to  the  heirs  under 
the  proTl^ons  of  the  act  of  18BS.  M 
npon  her  deatii  or  remarriage  that  the  act 
devolved  the  title  upon  the  h^s  of  the  hus- 
band. Laws  1899,  p.  186.  The  entire  title  and 
possession  became  as  if  no  homestead  law 
had  ever  existed.  It  consisted  of  the  right 
of  dower  conaununate  in  the  widow  and  the 
estate  at  Inheritance  cast  upon  the  chUdroi 
by  the  death  of  their  father. 

This  subject  was  before  us  In  McFarland 
T.  McFarland,  supra.  In  that  case  the  wid- 
ow, upon  the  death  of  the  husband,  made  an 
arrangement  with  the  heirs  by  which  the 
lands  of  the  deceased  husband  were  to  be 
held  and  managed  for  the  beueQt  of  all,  she 
receiving  bne-thlrd  of  the  value  of  the  rents 
and  profits  annually.  This  arrangement  was 
carried  out  tor  10  years,  at  the  end  of  which 
the  heirs  refused  to  recognize  her  right  un- 
der the  agreement  by  paying  her  the  agreed 
share  of  the  rentals.  We  held  that  the  heirs 
were  estopped  from  repudiating  the  agree- 
ment for  the  purpose  of  availing  themselves 
of  this  same  special  statute  of  limitations, 
and  that  for  tbat  purpose  the  arrangement 
amounted  to  a  voluntary  assignment  of  dow- 
er under  which  the  widow  had  enjoyed  her 
statutory  right,  and  that  the  repudiation  of 
the  agreement  constituted  such  deforcement 
of  her  dower  as  entitled  her,  to  bring  her 
action,  notwithstanding  that  more  than  10 
years  had  elapsed  since  the  death  of  the 
husband  through  whom  she  claimed  It 

[f]  We  hold  upon  the  authority  of  these 
«ases  construing  the  act  of  1895,  from  which 
we  have  quoted,  tbat  the  homestead  created 
and  vested  in  tbe  widow  and  minor  ctalldren 
of  the  deceased  PhllUpe  coised  as  to  all  of 
them  vpoa  tlte  remarriage  of  tbe  widow;  that 
thereupon  and  thereafter  the  children  were 
In  possession  right  of  Inheritance  from 
their  father  and  not  under  the  homestead 
act^  and  that  the  right  then  accrued  to  the 
widow  or  her  assignee  to  sue  for  and  have 
her  dower  In  the  same  lands  admeasured  and 
assigned  to  her.  It  only  remains  to  deter- 
mine whether  the  plaintiff,  as  such  assignee, 
has  lost  this  right  by  lapse  of  time  under  the 
provisions  of  this  or  any  other  statute  ot 
limitations  of  this  stat& 

[I]  4.  Section  5439  of  the  Revised  Statutes 
of  1888,  from  which  we  have  already  quoted, 
provides  that  the  probate  court  should,  when 
necessary,  appoint  three  commissioners  to  set 
oat  the  homestead  of  the  deceased  house- 
holder or  head  of  a  family,  and  the  next 
23S8.W.-S7 
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section  required  that  tbe  commissioners 
should  first  set  out  the  homestead,  and  from 
the  residua  of  the  real  estate  of  the  deceased 
set  oat  the  dower,  which  should  be  diminish- 
ed by  the  value  ot  the  interest  of  the  widow 
in  the  homestead,  and  tbat  if  such  Interest 
should  equal  or  exceed  her  dower  no  dower 
should  be  asaitned  to  the  widow.  The  home- 
stead being  all  the  real  estate  of  whidi  Mr. 
PhUUps  died  seised,  and  It  being  admitted 
tbat  It  did  not  exceed  in  value  $1,000,  It 
was  unnecessary  to  appoint  commissioners, 
and  no  dower  was  assigned.  The  homestead 
having  been  extinguished  by  her  remarriage 
on  the  8th  day  of  August,  1903.  her  right 
to  dower  from  the  same  lands  then  accrued 
against  the  heirs,  whose  title  by  inheritance 
had  become  complete  subject  to  such  dower, 
to  plaintUC,  through  the  widow's  deed  to  the 
Smith  brothers  dated  AprU  8,  1888.  ThU 
suit  was  instituted  on  August  16,  1917,  more 
than  14  years  after  the  homestead  title  of 
tbe  widow  and  minor  children  became  ex- 
tinct, and  20  odd  years  after  the  death  of 
tbe  husband. 

[7]  5.  In  this  state  tbe  right  of  quarantine 
depends  upon  tibe  provisions  a£  section  4633 
of  the  Revised  Statutes  of  1888.  which  pro- 
vides that — 

"Until  dower  be  assigned,  the  widow  may  re- 
main in  and  enjoy  the  mansion  honse  of  ber 
husband,  and  the  meBsaages  or  plantation 
tberato  belonging,  without  being  liable  to  pay 
any  rent  for  the  same." 

This  Is  an  Incident  to  the  right  to  have 
dower  assigned,  and  when  that  right  ceases 
tbe  right  to  quarantine  also  disappears. 
Were  It  otherwise,  the  failure  of  the  dower- 
ess  to  Institute  a  proceeding  for  the  recovery 
of  ber  dower  within  the  time  limited  would 
have  the  effect  to  give  her  the  right  of  pos- 
session of  the  mansion  bouse  and  messuages 
or  plantation  thereto  belonging  in  perpetuity. 
The  question  Is  whether  the  right  to  sue 
for  dower  Is  barred  by  the  statute  of  limita- 
tion of  10  years,  and  of  that  there  can  be  no 
dbubt 

It  follows  that  the  Judgment  of  the  cir- 
cuit court  for  Mississippi  county  denying  the 
plaintiff  the  relief  asked  in  its  petition  la 
right,  and  it  Is  therefore  affirmed. 

RAGLAND  and  SMALL,  CC.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C.  is  adopted  as  the  opinion  of 

the  court 

All  the  Judges  concur;  JAMES  T.  BLAIR 
C.  J.*  In  the  result. 
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C.  M.  SMfTH  BROS.  LAND  &  INV.  CO. 
V.  PHILLrPS  et  al.   (No.  21517.) 

(Supreme  Court  of  Miaaonri,  Division  No.  1. 
Jolar  11,  1921.  Rehearing  Denied 
July  23,  1921.) 

1.  Dower  <3=»7^Rlf|ht  of  widow  In  possession 
as  auardlan  of  ohildren  hold  barred. 

Where  a  widow,  after  conveying  her  life 
estate  in  the  lands  left  by  her  deceased  hus- 
band, recovered  possession  thereof  from  her 
grantee,  as  the  guardian  of  her  minor  children, 
on  the  ground  that  the  premises  constituted 
the  homestead,  her  acUon  was  an  admission 
that  her  right  to  possession  with  the  children 
had  passed  by  her  deed,  and  her  claim  of  dower 
rights  in  the  homestead  property  is  barred  in 
10  years  after  her  remarriage,  which  tertuinated 
the  homestead,  as  effectively  as  were  the 
rights  of  the  grantees  under  her  deed. 

2.  Appeal  and  error  <^I073(0— Fellurs  to 
cancel  deeds  claimed  to  be  fraudulent  to  par- 
ties whoso  rights  were  barred  held  not  preju* 
dlclal. 

In  ejectment  where  plaintiff  claimed  the 
dower  rights  of  a  widow  under  a  deed  from 
her  which  she  asked  by  cross-bill  to  have  set 
aside  for  fraud,  and  where  the  plaintiffs  ac- 
tion was  dismissed  because  the  widow's  dower 
rights  were  barred  by  limitations,  the  judg- 
ment denying  cancellation  of  deed  was  not 
prejudicial  to  the  widow-  where  she  made  no 
claim  against  her  child,  to  whom  the  property 
had  descended  subject  to  her  dower. 

A[^>eal  from  Circuit  Court,  Mississippi 
GouDty ;  Frank  EeUy,  Judge. 

Ejectment  by  the  O.  M.  Smith  Bros.  Land 
A  Inirestment  Company  against  Martha  C. 
FhiUlps  and  another,  in  wbich  the  named  de- 
fendant filed  a  cross-petition  se^ng  eqni- 
table  relief  against  tlie  plaintiff.  I<Yom  a 
Judgment  denying  tiie  relief  prayed  by  the 
cross-petltim,  tlie  named  defradant  appeals. 
Affirmed. 

See,  also,  233  S.  W.  413. 

Haw  &  Brown,  of  Charleston,  for  appel- 
lant. 

B.  L.  Ward,  of  CantthersviUe,  and  Bussell 
ft  Joslyn,  of  Charleston,  for  respondent 

BBOWN»  O.  Two  appeals  were  taken  in 
this  case  and  separately  docketed  for  hearing 
in  this  court.  The  first  of  these  (No.  21516, 
283  S.  W.  41^  was  taken  by  plaintiff,  who 
sued  In  ejectment,  from  a  judgment  denying 
It  the  relief  asked,  and  this  Is  an  appeal  by 
the  defendant  Martlia  0.  Phillips  from  the 
Judgment  dismissing  a  cross-petition  filed  by 
her  asking  equitable  relief  against  the  plain- 
tiff. It  asked  no  relief  against  her  codefend- 
ant  Thomas  Mllas  Phillips,  and  no  Issue  be- 
tween the  two  def^danta  was  presented  by 
the  pleadings. 

We  liave  held,  in  a  separate  opinioa  consid- 
ering the  matters  lUTOlved  In  the  plaintiff's 


appeal,  that  it  had  no  eanse  €t  actttm,  and  af- 
firmed the  judgmott  of  the  Clrcnlt  Court  to 
tliat  ^eet,  and  will  not  reconsider  any  mat- 
ter so  determined  In  passing  upon  the  single 
question  presented  by  this  appeal,  namely, 
the  right  of  the  appelant  to  the  afflrmatlre 
relief  jMught  by  her  In  her  crom-petltloa.  In 
all  other  respects  tbe  holdings  of  the  court  as 
expressed  In  that  opinion  are  equally  conclu- 
sive as  to  all  the  parties  to  these  appeals. 

The  suit  is  plain  ejectment,  and  the  peti- 
tion is  in  the  conventional  fwm^  diarginff 
both  defendants  alike  with  possession  of  the 
premises.  At  the  trial  plaintiff  dalmed 
through  a  conveyance  executed  by  this  appel- 
lant April  8,  1898,  to  the  Smith  brothers.  Its 
predecessors  in  title,  conveying  her  "life  In- 
terest" in  the  80  acres  of  land  in  questlMi  as 
the  widow  of  James  J.  Phillips,  who  died  In- 
testate in  189S  while  domiciled  upon  the  land 
with  his  wife  and  their  minor  children.  The 
appellant  having  remarried  August  8,  1903, 
and  no  dower,  having  been  assigned,  the  plain- 
tiff claimed  all  right  to  the  possesslm  which 
appellant,  but  for  her  conveyance,  would  have 
had  as  doweress  by  virtue  of  her  statutory 
quarantine,  and  not  otherwise.  We  held.  In 
considering  the  plalntlfTs  appeal,  that  more 
than  10  years  having  elapsed  afta  the  death 
of  appellant's  hus1»nd  and  her  remarriage  on 
August  8,  1903,  and  the  Institntlm  of  this 
suit,  the  plaintiff  was  barred  of  recovery  up- 
on tliat  title  by  the  trams  of  the  special  stat- 
ute of  limitations  relating  to  the  recovery  of 
dower.  This  holding  put  tlie  plaintiff  out  of 
the  case.  It  was  founded  upon  the  ttieory 
that  appellant's  conveyance  was  valid  and 
suCBclent  to  transfer  all  her  interest  as  dow- 
eress which  might  spring  from  her  snbsequent 
remarriage,  and  that  those  Interests  had  be- 
come forfeited  by  its  inaction. 

The  appellant,  by  her  cross-action  now  un- 
der consideration,  undertakes  to  present  a 
theory  not  InvolTed  In  the  plaintlfTs  appeaL 
She  asserts,  with  much  force  and  detail,  that 
her  conveyance  to  the  Smith  brothers, 
through  whom  plaintiff  claims,  was  void  for 
fraud  perpetrated  upon  her  by  the  grantees 
in  its  procurement,  and  that  she,  having 
been  in  possession  adverse  to  plaintlfTs  claim 
through  her  deed,  was  not  barred  by  the 
statute  of  limitations  from  presenting  It  as  a 
defense  when  that  possession  should  be  at- 
tacked. In  other  words,  she  contends,  as  we 
understand,  that,  the  deed  being  void  for 
fraud,  she  was  not  bound  to  act  upon  the 
presumption  that  the  holders  intended  to  en- 
force It,  but  might  rest  upon  the  assurance  of 
their  honest  recognition,  by  inaction,  of  her 
right  Without  questi<ming  the  general  rule 
tliat  matters  barred  by  the  statute  of  limita- 
tion as  ground  of  recovery  may  nevertheless 
be  used  as  weapons  of  defense  In  pr<^r  cases, 
we  will  consider  It  with  reference  to  the 
facts  before  us. 
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When  aivelluit  made  the  deed  to  SixAth 
brothers  In  18S8  she  oceiutied  the  land  with 
her  ^  minor  children  aa  tlie  homestead  left 
ber  by  her  deceased  htuband.  She  immedi- 
ately surrendered  its  p(»s«Bl(m  to  Smith 
brottiers,  the  pnndiaseiB,  and  moved  with  her 
childrea  to  a  farm  whicih  they  prqTided  for 
her  occupation.  On  August  21,  1889,  after 
qaallfying  as  guardian  of  her  children,  she 
broucfat  suit  in  ejectment  in  their  name 
against  tlw  tenant  ot  Smith  brothen  to  re- 
corer  possession  of  the  homestead,  and  on  fbe 
24th  of  the  same  month  she-  sued  Smith 
toothers  in  equity  to  set  aside  her  deed  to 
them  for  fraud.  The  last-meitioned  suit  was 
dismissed  by  her.  at  the  first  term  while  the 
ejectment  suit  was  prosecuted  to  final  Judg- 
ment, whldi  was  affirmed  by  this  court  on 
February  18,  1903  (Phillips  t.  Presson,  172 
Uo.  24,  72  S.  W.  601),  and  she  took  posstsslxm 
under  the  Judgment  for  her  dilldren,  the 
youngest  of  whom  attained  ber  majority 
about  the  beginning  of  the  year  1914. . 

[1]  The  fact  that  she  instituted  the  eject- 
ment suit  for  her  children  without  Joining 
heraelf  as  a  plaintiff  can  only  be  explained 
as  a  clear  admission  that  her  right  to  poeses- 
sitm  with  them  under  the  homestead  act  had 
passed  by  her  deed  to  the  Smith  brothers. 
Her  suit  to  cancel  that  deed,  instituted  three 
days  afterward,  although  indicating  a  dispo- 
sition to  reinstate  herself  In  her  homestead 
right  for  the  same  fraud  which  she  now 
pleads,  her  prompt  dismissal  of  that  suit  In- 
dicates a  deliberate  purpose  to  abandon  the 
poslUon  that  her  deed  was  Invalid  for  fraud 
perpetrated  upon  her  by  the  grantees,  and 
stand  upon  the  right  of  her  children  alone. 
Her  final  recovery  in  the  Presson  Case  was  In 
right  of  ber  children  alone,  and  we  find  noth- 
ing In  this  record  indicating  that  she  <^aDged 
her  position  in  that  respect  by  dental  of  the 
•validity  of  her  deed  to  Smith  brothers  or 
otherwise  autU  the  filing  of  her  amended  an- 
swer in  this  suit,  or  that  she  had  asked  or 
received  from  her  diildren,  the  hsritcws  of 
the  fee,  any  asdgnment  of,  compensation  for, 
or  other  recognition  of  her  dower.  She  Is  as 
clearly  barred  of  Iier  action  Qierefor  under 
the  n>eclal  limitation  of  10  years  as  was  the 
plaintiff  claiming  through  Smith  brothers, 
her  grantees; 

[2]  Tlie  plaintiff  being  out  of  the  case,  ttie 
only  use  this  appellant  could  make  of  her 
croes-blU  would  be  to  aid  her  In  procuring  an 
assignment  of  her  dower  as  against  ber  co- 
defendant,  OSiomas  Milas  ^lllps.  She  asks 
no  remedy  against  Iiim,  and  tlie  pleadiuj^ 
noake  no  Issne  whatever  between  th«n.  She 
only  asks  a  useless  Judgment  against  the 
plaintiff. 

The  subject-matter  of  this  suit  being  con- 
fined to  the  title  of  the  parties  to  the  partic- 
ular tract  of  land  is  suit,  the  plaintiff  having 
heea  defteted  by  the  Judgment  of  the  circuit 
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court  to  the  ^eet  ttiat  It  has  no  possessory 
right  whatever  In  or  to  the  premises,  and  no 
issue  being  raised  by  the  pleadings  as  be- 
tween the  defendants,  we  can  see  no  reason 
why  Hiat  Judgment  does  not  settle  the  enilra 
otmtroveray. 

The  19  year  old  cause  of  action  presented 
by  the  cros^petltion  of  this  a^^ant  hav- 
ing been  unnecessary  to  her  complete  defense, 
she  was  not  prejudiced  by  the  general  find- 
ing of  the  court  against  her  on  tbe  issue  so 
presented.  Althou^  it  appears  that  the  deed 
involved  in  this  part  of  the  controversy  pur- 
ported to  convey  some  Interest  in  othor  lands, 
such  lands  were  In  no  way  Involved  in  this 
suit,  nor  are  they  described  In  the  pleadings. 
No  <^alm  Is  made  that  the  grantees  In  tbe 
deed  and  their  sufcesaors,  U  any,  have  ilbt 
been  in  undisturbed  possession  of  sudi  lands 
from  the  date  of  its  execution  in  1806.  ' 

The  Judgment  seems  to  afford  appellant  all 
the  relief  to  which  she  Is  entitled  upon  tbe 
pleadings,  and  we  see  no  reason  for  dis- 
turbing it  to  let  In  a  new  trial  in  her  favor 
which,  so  far  as  her  appeal  shows,,  cannot 
add  to  the  relief  already  granted  her.  Tbe , 
finding  and  Ji^gmmt  of  the  circuit  court  up- ' 
on  her  cross-petithm  Is  therefore  aflBrmed. 

SMALL  and  jEtAOLAND,  CC.,  concur. 

PBB  OURIAM.  The  foregoing  opinion  of 
BROWN.  O,  is  adopted  as  the  opinion  oC  the 
court 

All  the  Judges  concnr. 


SHAFiR  v.  8IEBEN  st  ai.   (No.  20866.> 

(Supreme  Conrt  of  Missouri,  in  Banc.   May  24, 
1^1.  Motion  for  Bebearing  Denied 
July  22,  1821.) 

1.  Appeal  aad  error  «s»9l7(l}— Whether  re- 
olted  fact  ia  pleadlag  denarred  to  exists  b 
Immaterial  oa  appeal. 

The  motion  of  a  dty,  defendant  in  an  action 
for  injuries  resulting  from  obstruction  of  a 
street,  to  dismiss  the  writ  of  error  on  the 
ground  that  the  record  did  not  show  that  no- 
tice was  given  to  the  city,  as  required  by  Acts 
1913,  p.  545,  was  without  merit,  where  the 
cause  was  tried  on  general  demurrer  to  the 
petition;  the  question  presented  by  tbe  "wxit 
of  error  being  simply  wbether  the  petition 
stated  a  good  cause  of  action  and  the  state- 
ment in  the  petition  that  each  notice  was  given 
was  conclusive. 

2.  Appeal  and  error  ^414— Notice  of  writ  of 
error  need  not  be  given  to  defeadaats  against 

>  whom  cause  wss  dtsmlited. 

Where  a  cause  was  voluntarily  dismissed 
by  plaintiEf  as  to  certain  defendants,  who  wers 
therefore  in  no  sense  "adverse  parties"  to 
the  final  judgment  entered  on  demurrers,  and 
against  which  tbe  writ  of  error  was  directed. 
Iter.  St  190».  ||  2064-2066,  did  not  require 
that  sudi  defeadsnts  t>e  given  notim  of  the 
suing  oat  of  the  writ  of  error. 
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3.  Appeal  aad  •mr  «sa34d— Applleatloi  Iqr 
Infant  for  wrtt  of  error  held  timely. 

Where  final  judgment  was  entered  against 
a  minor  plaintiff  on  demurrera  June  16,  1910, 
and  he  became  of  age  on  December  12,  1917, 
his  petition  for  writ  of  error  presented  De- 
cember 28,  1917,  was  timel;;  the  action  hav- 
iog  been  instituted  plaintiff's  guardian  ad 
litem  which  involved  a  finding  by  the  circuit 
court  of  hia  minority  and  ^«  preaumptioo  that 
it  continued  until  reidition  ol  final  judgment 
arose  from  its  entry  in  that  form,  and  the 
court's  finding  aa  to  tht  time  he  became  of  age 
being  conclusive. 

4.  Appeal  and  error  4=»l6%-Motion  to  dlimlM 
writ  of  error  beoauoo  of  pendenoy  of  other 
suit  hold  withont  merit. 

Where  a  minor  plaintiff  institated  salt  by 
guardian  ad  litem,  and  on  judgment  being  ren- 
dered against  him  an  appeal  was  taken,  which 
later  Was  dismissed  and  another  suit  instituted 
on  the  same  cause  of  action  during  his  minority, 
which  suit  was  dismissed,  and  plaintiff  on  arriv- 
ing at  hia  majority  promptly  took  out  &  writ  of 
error,  defendant*!  motion  for  diunlsaal  of  the 
writ  of  error  on  the  ground  that  another  auit 
waa  Instituted  on  the  same  cause  of  action  and 
dismissed. for  want  of  prosecntion,  on  the-the- 
ory  that  pendency  of  the  new  suit  st  the  time 
of  the  issuance  of  the  writ  of  error  amounted 
to  an  abandonment  of  the  suit  in  which  the  writ 
waa  iaaaed,  held  without  merit. 

5.  NegliooBoe  «=»62  (3)— Proximate  oaiso  of 
Injury  by  indepeadeat  act  of  third  peraoa. 

Where  the  direct  and  immediate  canse  of 
the  Injury,  although  the  independent  act  of  a 
third  person,  belongs  to  a  class  against  whidi 
defendant  is  legally  bound  to  protect  the  plain- 
tiff as  one  of  the  general  public,  defendant  wiU 
be  liable  for  such  injury  for  his  failure  to  af- 
ford such  protection. 

6.  Munioipal  oorporatlons  <s=>775  —  Use  of 
street  for  laovinB  and  plaolns  of  building 
materials  authorized. 

The  law  authorizes  the  use  of  a  street  to 
a  necessary  and  reasonable  extent  for  the 
moving  and  placing  of  material  to  be  used  in 
an  adjoining  improvement. 

7.  Municipal  corpwationa  «=38i6(l)— Petition 
for  iniurles  caused  by  ohstruotloa  of  street 
held  sufficient. 

Petition  in  an  action  against  a  dty  for 
injuries  resulting  from  obstruction  of  street 
and  sidewalk  by  building  materials,  causing 
plaintiff  to  be  struck  by  an  automobile,  held 
to  sufficiently  allege  knowledge  of  the  city, 
express  or  implied,  and  that  the  obstruction 
placed  by  the  contractor  and  owners  waa  un- 
necessary and  unreasonable,  and  that  the  city 
was  negligent  in  permitting  its  maintenance. 

8.  Municipal  oorporatlons  «»808(2)— Right  of 
owners  of  the  adjolnlaa  property  to  obstruct 
street 

The  dedication,  eonstruetlon,  and  mainte- 
nance of  public  streets  is  for  the  benefit  of  the 
adjoining  owners  as  well  aa  the  general  public, 
and  the  right  of  such  owners  to  obstruct  the 
public  in  their  use  does  not  arise  out  of  any 
title  adverse  to  the  public,  but  is  an  easement 
of  necessity  subordinate  to  the  public  control 


is  limited  by  the  necessity  out  of  which  ft 
arises,  and  must  be  reasonably  exerdsed. 

9.  Municipal  corporations  ^=3800(1)— Pedes- 
trian compelled  obstruction  to  go  Into 
street,  where  he  was  stmek  by  automobllOf 
•Rtltled  to  dunagea  proximately  resalHRg. 

Where  a  pedestrian  was  nnlawfnlly  ex- 
cluded from  the  use  of  the  sidewalk  by  reason 
of  obstmctions  placed  by  a  boUding  contrac- 
tor and  adjoining  owners,  and  compelled  to 
go  into  the  street,  where  he  was  struck  by  an 
automobile,  be  waa  deprived  of  a  legal  right, 
and  entitled  to  damages  proximately  resulting 
therefrom. 

10.  Municipal  oorporatlons  «=>808(2)  —  All 
participants  held  Jointly  liable  for  daaaga 
resulting  from  the  street  obstruotlon. 

Where  a  pedestrian  was  required  to  walk 
in  the  street,  owing  to  obstructions  placed  on 
the  sidewalk  1^  bidlffing  eontractors  and  ad- 
joining owners,  and  was  Injared  by  the  wrong- 
ful act  of  an  automobile  driver,  the  two  caus- 
es of  the  injury  become  commingled,  and  all 
partidpanta  were  negligent,  and  jointly  liable. 

1 1.  Torts  «3>22-^l  tort-foasors  Jointly  Ifabto. 

Every  tort-feasor,  vhose  wrongful  act  con- 
curs In  inflicting  an  Injury,  ia  j<dnt|y  liable 
for  the  resolting  damage. 

Oravea  and  Blder,  3J^  dlaaentlng. 

Error  to  Circuit  Oourt,  Jackson  Coonty; 

O.  A.  Lucas,  Judge. 

Suit  by  Joe  Sbaflr  against  Hairy  Sleben. 
Ralpb  J.  Smiley,  Martin  J.  Carroll,  don  B. 
Altman^  Fnuik  O.  Altman,  and  Kanaai  GUj, 
Mo.  pemnTrers  of  detendanta  Oamdl,  Alt* 
man,  and  Kansas  Oity  were  suataiMd,  tbe 
cause  diamlaaed  aa  to  defendants  Smiley^  and 
Sleben  and  final  Judgment  entered  tor  tbe 
zemaininy  defendants,  and  plaintiff  brSnsa 
error.  Beversed  and  caose  remanded. 

Park  &  Brown  and  Achtenbei^  &  Rosen- 
berg, all  of  EanssB  City,  for  plaintiff  In 
error. 

B.  M.  Harber  and  Francis  M.  Hayward, 
both  of  Kansas  Olty,  tm  defendant  in  error 

Kansas  Olty. 

Chas.  M.  Btiah,  of  Kansas  City,  for  defwd- 
ant  In  error  Carroll. 

Hogsett  &  Boyle,  of  Kansas  Olty,  for  de- 
fendant in  error  Altman. 

BROWN,  C.  This  Is  a  suit  for  personal  Iflf- 
juries  In  which  Joe  Sbafir,  a  minor,  is  plain- 
tlCT,  and  Henry  Sleben,  Ralph  J.  Smll^,  Maiv 
tin  J.  Carroll,  Clem  B.  Altman,  Frank  O. 
Altman,  and  Kansas  City,  Uo.*  are  defend- 
ants. The  defendants  Altman  are  sned  as 
owners  of  a  lot  fronting  the  sonth  side  of 
Fifteenth  street  at  or  near  the  east  side  of 
Troost  avenae.  The  d^endant  Carroll  was  a 
building  contractor  engaged  In  constructlnK 
a  building  on  said  lot,  for  the  owners.  Tbe 
defendant  Sleben  was  the  owner  of  an  auto- 
mobile which  struck  and  injured  the  plaliftlff, 
anil  Smiley  was  his  employee  driving  the 
machine  at  the  time  of  the  Injury.  Troost 
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avenue  wu  a  street  In  said  city  mnDlnc 
iiurth  and  sontb,  aaid  Bifteeutb  street  croned 
^t.  ninning  eait  paat  tlu  place  of  the  aodr 
Htsnt,  wbidi  occurred  east  ct  and  near  Trooet 
arenufiw  The  travd  was  heavy  on  both 
streets,  and  on  Ftfteentb  street  it  was  custo- 
mary to  run  autonKddles  at  a  very  high  rate 
of  speed,  which  was  knomi  to  the  dsfendants. 

After  stating  these  things,  the  petiUtm  al- 
leges in  substance,  that  betore  the  Injury  the 
d^endant  Carroll,  the  contracts,  and  the 
Altmans,  the  owners,  bad,  with  the  knowl- 
edge of  the  defendant  dty,  completely  ob- 
structed the  sidewalk  on  the  sooth  side  of 
Fifteenth  street  east  of  Troost  av^ua  with 
building  material  piled  upon  It,  and  wblch 
extended  from  the  sidewalk  nearly  to  the 
center  of  Fifteenth  street;  that  at  about  2 
o'clock  on  the  morning  of  January  9,  1816, 
the  plalntifT  was  lawfully  passing  northward- 
ly on  the  east  side  of  Troost  avenue,  and 
when  he  reached  the  south  side  of  Fifteenth 
street  turned  on  the  sidewalk,  which  he 
found  obstructed  and  Impassable  on  account 
of  said  building  material,  and  was  compelled 
to  go  out  into  Fifteenth  street  to  pass  around 
it ;  that  as  he  was  going  eastward  on  Fif- 
teenth street  for  that  purpose,  his  view  being 
obstmcted  by  numjeroua  other  persons 
around  him,  the  automobile  of  the  defendant 
Sleben  b^ng  driven  for  him  by  d^endant 
Smiley,  Us  eaoployee,  coming  firom  the  west 
across  Troost  avcame  at  a  speed  of  more  than 
90  miles  an  hour,  stradr  the  plaintiff,  sad  In- 
flicted Injuries  of  ao  serious  a  nature  as  to 
permanently  disfigure  and  disable  him.  The 
petition  also  ideads  notice  to  the  city  of  the 
accident  and  Intention  to  bring  snit  In  time 
and  manner  required  by  the  statute.  No  ob* 
Jectlon  to  the  form  of  the  pctititm  Is  made. 

The  defendants  Kansas  City,  the  Altmans, 
and  Carroll  filed  their  several  general  de- 
murrers on  May  16,  1916,  one  of  which,  a 
fair  specimen  of  aU,  Is  as  follows: 

"Now  comes  the  aboTe-named  defendant, 
Kansas  City,  and  demurs  to  the  amended  peti- 
tion of  the  plaintilF  herein,  and  says  that  the 
same  is  fnaoffldeat  In  law,  for  the  reason  that 
on  Its  face  it  does  not  state  facts  suffldoit  to 
eonstitate  a  cause  ot  action  against  this  de- 
fendant** 

These  demurrers  were,  on  June  16,  1916, 
sustained,  and  the  cause  was  dismissed 
plalnticr  as  to  Sle^n  and  Smiley.  Final 
Judgment  was  entered  for  the  remaining  de- 
fendants, from  iK^tch  plalntitF  duly  prosecut- 
ed an  appeal  to  this  court,  ^ch  was,  on 
May  IT,  1917,  dismissed  by  plalntltf,  and  oa 
December  28,  1917,  he  sued  out  this  writ  of 
error,  upon  which  t3ie  cause  la  vain  brought 
to  this  court 

The  petition  tar  this  writ  of  error  stated 
plaintiff  had,  on  Decemlier  12,  1917,  become 
of  full  age.  On  December  30.  1919.  the  de- 
fendant Kansas  City  filed  its  motion  In  this 
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court  to  nwA  the  wilt  of  etrdr  upon  the 
following  grounds:  (1)  That  tt  doee  not 
appear  Oat  any  notice  of  the  claim  bad  been 
given  the  dty  as  provided  by  the  act  of 
MardL  21, 1813 ;  (2)  because  the  writ  of  ecror 
waa  iwoseeutBd  against  Sleben  and  Smiley, 
who  had  been  dismined  fnmi  ttie  cas^  and 
Frank  G.  Altman.  who  has  sinoe  died,  all  of 
whom  were  without  notice  of  the  writ;  (jS) 
that  there  was  no  evidence  in  the  record  as 
to  when  the  plaintiff  became  of  age;  and  (4) 
that,  aiter  the  dismissal  of  his  appeal  in  this 
case,  plaintiff  had  brought  a  new  snit  upon 
the  same  cause  of  action,  which  remained 
pending  in  the  Jacksmi  Circuit  Court  until 
October  21,  1919,  when  it  waa  dlsmisaed  fw 
want  of  prosecution. 

[f]  1.  The  motion  of  Kansas  City  to  dlft- 
miss  the  writ  of  error  seems  to  be  founded  to 
some  extent  upon  misapprehension  of  facts 
as  well  as  of  law.  The  first  ground  assigned 
is  that  It  does  not  appear  In  the  record  that 
notice  waa  given  the  dty  as  required  by  the 
terms  of  the  act  of  March  21,  1818.  Acts 
1913,  p.  545.  The  cause  having  been  tried 
upon  general  demurrer  to  the  petltlrai  the 
question  presented  by  the  writ  of  error  Is 
simply  wfaetliw  it  stated  a  good  cause  of 
action.  We  oannot  go  outside  the  auc- 
tions of  the  petition  In  determining  it.  If 
that  pleadliv  failed  to  state  that  sudi  notice 
had  been  glvm,  the  anestkm  would  srlse 
whether  such  statemoit  was  necessary—tbat 
Is  to  say,  whether  the  fact  .could  be  shown 
without  pleading  It  This  would  be  a  pore 
question  of  law.  Examining  tbe  petition, 
however,  we  find  that  it  does  state  the  fact 
that  the  notice  was  given,  and  this  st^tMneut 
is  conclaslve  for  any  purpose  which  can  be 
served  by  this  writ. 

[2]  The  next  ground  assigned  la  that  the 
plaintiff  sued  out  his  writ  of  error  against 
all  the  defendants,  end,  having  failed  to 
noti^  Sleben,  Smiley,  and  Frank  Q.  Alt- 
man,  he  has  lost  bis  right  to  prosecute  the 
writ  against  the  other  defendants,  and  es- 
pecially against  the  defendant  Kansas  City. 
This  assignment  Is  also  founded  on  a  mis- 
take. The  record  shows  that  notice  was  giv- 
en to  Frank  O.  Altman,  who  has  since  died, 
and  that  the  cause  was  voluntarily  dismissed 
by  plaintiff  as  to  defendants  Sleben  and 
&nney,  who  are  therefore  In  no  sense  parties 
to  the  final  Judgment  entered  upon  the  de- 
murrers, and  against  which  the  writ  of  error 
is  directed.  We  find  nothing  in  the  statute 
authorizing  the  writ  (R.  S.  1909,  H  2054  to 
2066,  Inclusive)  requiring  them  to  be  brought 
into  a  controversy  having  no  existence  as  to 
them.  They  are  in  no  sense  "adverse  par- 
ties** to  a  writ  of  error  sued  out  by  the  un- 
successful plaintiff  who  dismissed  them, 
under  the  provisions  of  section  2071  of  the 
same  statute. 

[S]  Nor  is  fliere  anything  in  the  third  as- 
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signment  of  tbls  motion,  which  is  predicated 
upon  the  assumption  that  the  plalntUI  was 
too  late  In  making  application  for  the  writ. 
Final  Judgment  was  entered  against  him  up- 
on the  demurrers  June  16, 1916.  His  petition 
for  the  writ  was  presented  December  28, 
1917,  and  the  writ  was  allowed  and  issued  on 
the  same  date.  The  action  was  Instituted  in 
plalntlfTs  behalf  by  his  guardian  ad  litem, 
which  Involved  a  finding  by  the  circuit  court 
of  bis  minority,  and  the  presumption  that  it 
continued  until  the  rendition  of  final  judg- 
ment arose  from  its  entry  in  that  form.  This 
being  true  he  was  In  ample  time  with  his 
application  for  the  writ,  on  December  28, 
1917.  R.  S.  1909,  g  2056.  His  petition  for 
the  writ  averred  that  he  became  21  years  old 
on  December  12  of  the  same  year,  and  so  far 
as  Is  necessary  to  uphold  the  writ,  this  court 
found  that  to  be  the  fact,  and  it  must  so 
stand  unless  07Wtlirown  in  a  proper  pro- 
ceeding for  ^at  purposa  No  su^  showing 
Is  made  or  offered  here.  On  the  contrary 
the  dty  sa^  tiiat  It  la  Ignorant  as  to  whether 
the  Btatement  up(ni  which  this  court  acted 
In  Issuing  the  writ  was  true  or  false,  and  for 
that  reason  alone  wikB  it  to  be  dismissed. 

[4]  The  city  also  states  as  a  ground  for 
the  dismissal  ot  the  writ  that  another  suit 
was  Instituted  in  the  Jackson  drcnit  court 
by  the  same  plaintltF,  agaioBt  the  same  de- 
fendants, upon  the  same  cause  of  action, 
which  Buit  was  afterward,  and  before  the 
filing  of  the  motl(m,  dismiss^  for  want  of 
prosecution.  Its  theory  evidently  is  that  the 
pendency  of  the  new  suit  at  the  time  of  the 
issue  of  this  writ  amounted  to  an  abandon- 
ment of  the  suit  in  which  the  writ  was  is- 
sued, so  that  the  writ  was  void  ab  initio. 

The  defendants  have  made  no  argument, 
cited  no  authority,  nor  given  any  reason  In 
support  of  their  c<»itentIon  that  the  writ  of 
error  eAionld  be  dismissed  on  any  of  the 
grounds  stated,  and  we  fail  to  find  any  au- 
thority on  those  questions.  The  record 
shows  that  the  plaintiff,  a  minor,  instituted 
this  suit  by  his  guardian  ad  litem ;  that  the 
Judgment  before  us  was  rendered  against 
him,  and  that  through  his  guardian  ad  litem 
an  appeal  was  taken  to  this  court;  that 
afterward  the  appeal  was  dismissed,  and 
anotlier  suit  Instituted  on  the  same  canse  of 
action  during  his  minority;  that  this  salt  was 
very  promptly  diffluissed.  and  that  plalntifl 
upon  arriving  at  his  majority  promptly  took 
out  this  writ.  The  only  adjudication  of  the 
subJect-mattOT  Is  the  adjudication  in  this 
case,  and  at  the  time  he  became  of  age  and 
took  out  this  writ  no  other  action  was  pend- 
ing involving  his  right.  Without  determining 
whether  there  might  not  be  circumstances  in 
which  the  pendency  of  another  action  upon 
the  Slime  cause  might  affect  the  right  of  a 
plaintiff  to  a  writ  of  error  to  a  former  Judg- 
ment against  him,  there  is  no  such  casej 
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presented  here.  The  writ  Is  aufflclent  In  the 
respects  urged  in  the  motlMi  to  entitle  the 
plaintiff  In  error  to  a  review  of  the  Judgment 
against  him  in  this  court. 

2.  It  seems  to  be  assumed  by  bot^  parties 
that  the  question  considered  by  the  trial 
court  in  sustaining  a  general  demurrer  to 
this  petition  was  that,  whatever  may  have 
been  the  rights  of  the  parties  with  reference 
to  the  obstructifm  in  Fifteenth  street  to 
which  the  plaintiff  attributes  his  injury.  It 
was  not  the  proximate  cause  of  the  injury, 
which  resulted  from  the  negligent  operation 
of  an  automobile  belonging  to  SietKn  and 
operated  by  Smiley,  original  defendants  In 
this  case,against  wbom  it  was  dismissed. 
Both  parties  suggest  In  argument  that  the 
reason  of  such  dismissal  was  that  neither  of 
them  Is  flnandally  respcmaU^  ao  thaX  fur- 
ther  proceedings  against  them  would  be  use- 
less. In  this  ccmnectioa  it  Is  also  assumed 
that  tills  Is  only  one  of  a  number  of  Injnrtra 
inflicts  at  the  same  time  and  place  (s<Hne  ot 
which  were  fatal)  by  the  operation  of  the 
same  machine.  One  of  these  cases,  Dane- 
schocky  V.  Siebl^  196  Bfo.  App.  470.  1^  S. 
W.  960,  resulted  In  a  judgment  for  these 
defendants  upon  demurrer  to  a  similar  peti- 
tion, from  which  an  appeal  was  taken  to  the 
Kansas  City  Court  of  Appeals,  which  re- 
versed the  judgment  and  remanded  the  cause. 
The  prt^riety  of  that  decision  is  directly  in- 
volved here.  The  point  In  Issue  was  stated 
by  that  court  as  follows: 

"In  order  to  sustain  an  action  for  negligence, 
it  is  necessary  that  Buch  negligence  should  be 
the  proximate  cause  of  the  injory,  and  the 
controversy  here  is  whether  the  allegationa 
as  above  summarized  show  that  the  Degligeoce 
of  the  defendant  was  the  proximate  cause  of 
the  injury.** 

That  Is  a  cornet  statement  of  I3ie  proposi- 
tion  now  before  ns.  This  question  of  what 
constitutes  the  proximate— that  Is  to  say, 
the  Immediate  and  direct— cause  of  an  ac- 
tionable Injury  to  persons  or  property  sounds 
easy  In  theory,  but  is  inviared  In  great  diffi- 
culty in  its  applicatltm  to  the  facts  of  partic- 
ular cases,  and  has  beoi  discussed  by  the 
courts  from  Innumerable  standpoints  of  fact, 
with  results  tliat  are  difficult  and  sometimes 
Impossible  to  reconcile.  We  may  illustrate 
its  nature  by  supposing  that  one  Edioiild  tie 
another  hand  and  foot  and  fasten  him  to  a 
stake  in  the  highway  constantly  used  for  the 
passage  of  vehicles,  and  the  victim  should, 
while  helpless  in  this  position,  be  run  over 
and  Injured.  The  question  would  arise 
whether  the  act  of  the  one  placing  hJra  in 
this  position  or  the  act  of  the  driver  of  the 
vehicle  passing  over  him  would  be  the  proxi- 
mate or  immediate  and  direct  cause  of 
the  injury..  Much  legal  learning  has  been 
brought  to  bear  In  arriving  at  different  and 
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Irreconcilalile  condurions  upon  prindples  In- 
Tolved  In  more  or  less  similar  cMidltlona. 

Sometimes  courts  have  held  that  the  Inter- 
vention of  an  independent  agency  in  the  ac- 
tual Infliction  of  the  Injury  breaks  the  cansel 
connection  between  the  original  wrong  and 
the  Infliction  of  the  injury,  so  that  the  first 
wrongdoer  escapes  liability  for  the  indirect 
result  of  his  imlmwfal  act  The  fact  that  the 
latter  la  sometimes  negligent  in  the  final  act 
Is  often  dwelt  upon  as  a  reason  for  this  In- 
terpretation In  spedflc  eases,  but  it  Is  diffi- 
cult to  understand,  this  reasoning  In  cases 
Trhere  the  original  act  was  an  unlawful  one 
and  actually  contributed  to  the  unfortunate 
result  It  may  be  said.  In  such  cases,  that 
the  result  was  an  exceptional  one,  and  not 
In  oontemplatiou  of  the  first  wrongdoer. 
This  court  has  stated  the  law  in  this  respect 
In  Bucbner  t.  Horse  &  Mule  Co..  221  Mo.  loc. 
cit.  710.  120  S.  W.  770.  Referring  to  Dean  v. 
Bailroad*  199  Mo.  loc.  cit  411.  97  S.  W.  loc. 
dt  910,  we  Bald: 

"The  liability  of  a  person  charged  with  neg- 
ligence does  not  depeod  on  the  question  wheth- 
er, with  the  .exercise  of  reasonable  prudence, 
he  could  or  ought  to  have  foreseen  the  very 
injury  complained  of;  but  he  may  be  held  liable 
for  anything  which,  after  the  injury  is  com- 
plete, appears  to  have  been  a  natusal  ahd  prob- 
able cODSeqaenee  of  bis  act  or  omission." 

This  reasonable  statement  of  the  role  was 
again  approved  by  ns  In  Oberm^er  t.  Lose* 
man  Chair  Co.,  229  Ifo.  loa  dt  111,  129  S. 
"W.  loc.  dt  212,  wbere,  quoting  with  ai^roral 
from  Carterville  t.  Cook,  129  lU.  1(12,  22  N.  G. 
14.  4  U  B.  A.  721,  16  Am.  St.  Repw  248, 
we  said; 

"If  a  person,  while  observing  doe  care  tor 
bis  personal  safety,  be  injured  by  the  com* 
bined  result  of  an  acddent  (as  the  inadvertent 
or  careless  act  of  another)  and  the  negligence 
of  a  dty  or  village,  aud  the  injury  would  not 
have  been  snstalned  but  for  such  negligence 
(of  the  dty  or  village),  yet,  although  the  ac- 
cident (or  wrongful  act  of  the  third  person) 
be  the  primary  cause  of  the  injury,  if  it  was 
one  which  common  prudence  and  sagacity  could 
not  have  foreseen  and  provided  agdnst,  the 
negligent  city  or  village  will  b«  liable  for  the 
injury." 

In  Miller  t.  United  Hallways  Co.,  155  Mo. 
App.  Ml,  134  S.  W.  1049,  the  St  Louis  Court 
of  Appeals  stated  the  same  doctrine  as  fol- 
lows: 

**vniett  it  appears,  as  In  this  case,  that  tbe 
injury  would  not  have  befallen  plaintiff  but  for 
the  negligent  act  of  elUier  party  in  the  first 
instance,  such  negligence  is  viewed  in  the  eye 
of  the  law  as  a  proximate  and  efficient  cause 
of  his  hurt  though  it  concurs  with  that  of 
another  independent  actor  which  may  inter- 
Tsae  la  poiiit  of  thna  snbsequently  tiiveto." 

See,  alBo^  Benton  t.  St  Loula;  248  Mo.  86, 
IM  B.  W.  478. 
[I]  From  these  and  many  other  Missouri 
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cases  bearing  more  or  less  directly  upon  this 
point  we  oondder  the  rule  to  be  well  estab- 
lished In  this  state  that  where  tlie  direct 
and  immediate  cause  of  the  injury,  although 
the  Indcqjwndent  act  of  a  tliird  person,  be- 
longs to  a  dass  against  which  the  defendant 
is  l^lly  bound  to  protect  the  plalntUI  as 
one  <tf  the  general  public,  defendant  wlU  be 
liable  In  damage  for  such  injury '  for  his 
failure  to  afford  such  protection. 

3,  The  law  divides  the  streets  of  dtles  into 
separate  ways  for  the  accommodation  of  foot- 
men and  vdilcles,  and  the  necessity  for  the 
maln^iance  of  such  division  constantly  .in- 
creases from  the  increase  of  heavy  veMcIes 
carrying  their  own  propelling  power  and 
running  lawfully  at  a  speed  which  would,  in 
earlier  times,  have  be^  considered  reckless 
and  unlawful  for  vehicles  drawn  by  horses. 
Por  instance,  the  maximum  speed,  of  20 
miles  per  hour  for  automobiles  on  die  street 
in  questiou  between  crossings,  authorized  by 
the  ordinance  of  Kansas  City  pleaded  In 
this  case,  would  not  ordinarily  be  excelled  by 
a  runaway  team,  so  that  the  protection  of 
pedestrians  by  sidewalks  for  their  exclusive 
use  is  an  absolute  necessity. 

[1, 7]  It  is  true  that  ttie  law  anthorizes  the 
use  of  tile  street  to  a  necessary  and  reason- 
able esteat  fw  the  moring  and  placing  of 
material  to  be  used  In  an  adjtdning  improve- 
ment ;  but  the  petition  states  that  it  negli- 
gently and  unnecessarily  used  for  that  pur- 
pose, to  tlie  ocduslon  of  the  public,  the 
entire  sidewalk  and  neaiiy  half  the  street 
EJvon  the  most  massive  buildings  may  be 
and  constantly  are  erected  without  such  In- 
convenience to  the  public.  It  also  states  that 
the  traffic  along  Fifteenth  street  was  heavy 
at  that  point,  and  that  it  was  in  constant 
use  by  antomobllea  traveling  at  an  excessive 
and  dangerous  speed.  The  acddent  hap- 
pened in  the  night,  when  It  is  most  difficult 
to  ascertain  the  position  and  movements  of 
automobiles  and  other  dangerous  vdildes. 
The  knowledge  of  the  dty.  express  or  Im- 
plied, Is  suffidently  alleged.  Under  these 
drcumstances,  the  petition  Imposed  upon 
these  defendants  in  error  the  duty  of  answer-' 
Ing  to  the  diarge  of  unlawfully  obstructing 
the  street 

[I,  •!  The  dntr  of  the  dty  to  maintain  the 
sidewalk  In  a  safe  condition  tor  the  use  of 
footmen  rests  prindpelly  upon  the  necessity 
of  preserving  them  from  the  inconvenience 
and  danger  of  mlngUng  with  the  traffic  that 
resulted  in  this  particular  injury.  Tbe  ded- 
ication, construction,  and  maintenaaoe  of 
the  public  streets  Is  fbr  the  benefit  of  the 
owners  of  adjdnlng  property  as  well  as  of 
the  gmeral  public,  and  these  owners  assume 
the  duties  inddent  to  thdr  posltlom  u  such, 
raidr  right  to  obstruct  the  public  in  their 
use  does  not  arise  out  of  any  title  adverse  to 
the  public  but  is  an  easement  of  necessity 
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•nbordinate  to  Qie  public  control,  and  Is  lim- 
ited by  the  necessltr  otit  of  which  It  arises 
and  must  be  reasonably  exercised.  The  peti- 
tion suffidraitly  charges  that  the  ol}Structlon 
placed  and  maintained  In  tills  street  by  the 
contractor  and  owners  oC  the  adjoining  lot 
was  unnecessary  and  unreasonable,  and  that 
the  dty  in  permitting  its  maintenance  in 
rlolation  of  law  waa  negligent.  This  is  suffi- 
cient to  sustain  tbe  liability  of  all  these  iiar- 
tles  for  damages  resulting  therefrom  and 
therefore  called  for  an  answer.  The  duly  to 
keep  the  sidewalk  free  from  unnecessary 
and  unreasonable  obstmctlon  is  imposed  for 
.  the  special  benefit  tit  pedestrians  using  It,  or 
attempting  to  use  it,  In  traveling  along  the 
street,  and  the  plalntlfl  belonged  to  this 
rlBBS.  When  be  was  unlawfully  excluded 
from  the  use  of  ttiB  sidewalk  anA  compelled 
to  go  Into  the  street,  he  was  deprived  of  a 
right  to  which  he,  as  well  as  all  others 
similarly  situated,  was  lawfully  entitled,  and 
is  also  entitled  to  such  damages  as  may  have 
been  the  proximate  result  thereof.  The 
thing  tliat  happened  was  the  very  tiling  from 
which  the  imposition  of  this  duty  was  de- 
signed to  protect  plaintiff.  This  brings  us 
back  to  the  question  stated  by  the  Kansas 
City  Court  of  Appeals. 

[10, 11]  4.  The  cause  of  the  injury  In  this 
case  necessarily  consisted  of  two  elements; 
(1)  The  presence  of  Xhe  plaintiff  in  the  path 
of  the  automobile  which  struck  lilm ;  and  (2) 
the  blow  it  delivered  against  his  body.  Both 
of  these  causes  were  present  and  In  full  oper- 
ation at  the  instant  of  the  injury.  Accord- 
ing to  the  allegation  of  the  petition,  his 
presence  was  due  to  the  wrongful  act  of 
these  dtfendanta,  and  the  blow  was  d^vered 
by  the  wrongful  act  of  the  driver  of  the 
machine.  Neither'  would  or  could  have  oc- 
cnrred  without  the  operation  of  the  other 
at  the  same  time.  Both  w^  commingled  Id 
the  single  act  of  the  Injury.  The  argument 
by  wbldi  it  1b  attempted  to  separate  them  Is 
specious  and  artlflcUL  All  were  n^jllgent 
in  their  participation,  and  no  principle  of 
law  has  a  de^er  foundation  or  Is  more  firm- 
ly Qstebllshed  in  this  state  than  that  every 
tmt-feasor  whose  wrongful  act  concura  In 
infilcting  the  injury  Is  liable  for  the  resulting 
damage.  The  completed  wrong  la  Uie  Joint 
act  of  all,  BO  that  the  man  who  holds  the 
victim  is  Jointly  guilty  with  tbe  man  who 
beats  him. 

This  precise  question  was  before  this  court 
in  Applegate  r.  Railroad.  262  Mo.  173,  U8 


S.  W.  876,  which  was  a  suit  against  the  rail- 
road company  for  personal  injuries  sustained 
by  an  employee  of  one  Davis  In  handling  earn 
upon  a  side  track  serving  the  warehouse  of 
the  latter.  The  petition  alleged  negligence 
in  the  constmctlon  and  maintenance  of  the 
track  upm  a  grade  of  1  per  cent  The  de- 
fendant contended  that  it  resulted  from  tbe 
u^ilgence  ot  Davis  in  handling  a  oar  on  this 
trade  The  court  instructed  the  Jury,  In 
•ubstanoe,  tiiat  if  they  found  tha  defendant 
was  negligent,  and  tbe  plaintiff  was  himself 
ezerddng  due  care,  then,  if  the  negl^euce 
of  defendant  combined  and  united  ^th  tbe 
negligence  of  some  one  else  to  cause  the  in- 
jury, it  would  not  defeat  recovery.  In  sus- 
taining this  instruction  the  court  said: 

**It  is  a  hornbook  doctrine  of  the  law  of  torts 
that,  if  B.,  O.,  and  D.  unite  in  negligently  [or 
willfully]  injoiring  A.,  A.  may  recover  against 
aU  or  any  me  ia  tbem.  If  he  sue  B.,  B.  may 
not  defend  on  the  theory  C  or  D.,  or  both, 
contributed.  The  same  prindple  apidles  where 
some  form  of  vis  major  or  other  Independent 
Instramentali^  aids  the  event.** 

It  la  unnecessary  to  attempt  the  fiuiber 
darlfication  of  this  statement  It  explains 
and  speaks  for  itself,  and  has  been  definitely 
stated  by  this  court  in  numerous  cases,  a 
few  of  which  are  the  following:  Buckner  r. 
Horse  &  Uule  Co.,  supra;  Obermeyer  v. 
Logeman  Choir  Co.,  supra;  Reynolds  v.  Ein- 
yon,  222  S.  W.  476 ;  CampbeU  v.  United  Rail- 
ways, 243  Mo.  141,  147  S.  W.  788.  The  Kan- 
sas City  Court  of  Appeals  in  Daneschoc- 
ky  V.  Sleble,  supra,  a  case  arising  upon  the 
same  facts  and  presented  upon  demurrer  to  a 
similar  petition,  In  an  Interesting  and  ex- 
haustive review  of  authorities  on  this  ques- 
tion, arrived  at  tbe  conclusion  that  the  petl- 
tl(m  stated  a  cause  of  action,  and  reversed 
the  judgment  of  the  trial  court  for  defend- 
ant upon  demurrer  to  the  petition.  We  think 
the  Judgment  of  the  Oourt  of  Appeals  was 
clearly  rl^ht. 

!nie  judgment  of  the  Jackson  drcolt  court 
is  accordingly  reversed,  and  the  cause  re- 
manded to  that  court,  for  further  proceedings 
in  accordance  with  the  views  herein  stated. 

RAGIiAND,  C  concurs. 
SMALL,  0..  not  sitting. 
WALKER,  C.  J.,  and  WOODSON,  HIO- 
BES;  and  DAVID  E.  BLAIR,  JJ..  concur. 
JAMES  T.  BLAIR,  J.,  concurs  In  result 
QRAYES  and  EXrDEB,  JJ.,  dissent 


Digitized  by  Google 


Mo.) 


STATE  ax  rel.  SOUTHWESTERN  BELL 
TELEPHONE  CO.  v.  PUBLIC  SERVICE 
COMMISSION  et  al.   (No.  21930.) 


tBopreme  Ooint  of  Ifltsoiiri,  In  Banc.  Hay  24^ 
1^.  Iffotion  for  Behearing  Denied 
Aug.  1.  1921.) 

I.  PabllD  varvloa  oonmlMloas  ^=>ll  —  Muit 
oaafana  to  proMrlbed  prooadura. 

The  Pobllc  Service  CommiBBioiit  in  the  exer- 
cise of  tta  defined  powers,  moat  erafotm  to  tlie 
procedure  preaexibcd  in  tbe  act  creatins  it  or 
that  of  the  general  law  where  applicable  to 
render  Its  finAiga  regnlar  and  to  afford  the 
corporation  to  be  affected  ample  opportunity  to 
present  Ita  objectiona  to  the  prepoaed  actkm. 

3.  PnMIe  aemoe  ooaiialaalone  ^»7— Fixing  of 
liiibllD  utnity  rates  la  bataed  an  pfltloe  pow^r. 

The  primary  power  of  fixing  reasonable 
TBtea  to  be  charged  bjr  a  pilbUc  ntiiitjr  corpora- 
tion "finds  its  origin  in  the  police  power  of  the 
■state  reeopriaed  in  Oettat  art.  12,  |  6. 

3.  Ovastltallenal  imr  ^:^62— Power  to  fix  rates 
nqr  be  tfalegated  ta  eammlssloa. 

The  I«egislatare  may  delegate  the  power  of 
ftdng  rates  for  ptfblic  aerrice  corporationa  to 
the  Pnblio  Serrlee  Cemmlaaion, 

4.  Talaaraplia  aid  tHaMiiaaas  «s»88<l)-4}lwv- 
■m  aa^aot  to  aaalil  -01  ipoMlo  «nvlea  «•■- 
'■iaalo& 

Ber.  8t  lia9.  %  tOU&2,  anthorina  the  PobUe 
Sarriee  •OoWBdasUB  to  -determine  Jast  and  rea- 
BOnable  ratea  and  diargea  to  be  made  by  a  tel- 
«phoQe  -company  and  the  power  of  tbe  company 
nnder  section  10128' to  make  reasonable  charges 
for  services  renderod  is  subordinate  to  the  pow- 
«r  conferred  upon  the  ccmmisBioa. 

5.  Teleoraphs  and  toieirhones  (3=926%,  New, 
vol.  7A  Kpy-Na.  Series— Federal  control 
merely  suspended  power  to  fix  rates. 

Act  Cong.  July  16,  1918,  pladng  telephone 
lines  tinder  federal  control,  merely  sospended 
imtil  Its  repeal  by  Act  Xaly  11,  1818,  and  did 
net  aboliab.  the  power  of  tbe  state  Pablic  Serv- 
ice Gonunisslon  to  est^liah  rates,  eqjiecuUly 
in  view  of  Rev.  St.  191»,  10434,  relative  to 
the  effect  of  the  orders      the  commiaRion. 

«.  Talefrapha  and  tefapboaas  «»33(1]  — 
Grwiada  for  attaoUag  ratsa  fixed  by  Coaimls- 
aloa  atated. 
3^  reaaonableneaa  of  an  order  of  the  Pab* 
Be  Service  Gonunlssion  fixing  telephone  rates, 
regular  upon  its  face,  may  be  questioned  on 
the  ground  that  the  rates  are  so  low  as  to  be 
confiscatory,  and  hence  to  take  property  without 
dae  process  of  law,  that  they  were  fixed,  arbi- 
trarily and  onJuBtly,  witboat  regard  to  the  pre- 
ponderanee  of  the  competent  eridence,  or  that 
they  were  fixed  in  such  an  anreasonable  manner 
as  to  caase  the  shadow  and  not  tbe  substance 
to  determine  the  validity  of  the  erercise  of  the 
power.  * 

7.  Pabllc  service  commissions  <g£=>32  —  Court 
procaeda  as  In  review  of  equitable  prooeadlnDs 
la  ravlawring  aots. 

Tbe  Pabtle  Scrrlee  Commission  acts  as  an 
adminfstratire  body  in  fixing  rates,  and  when 
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their  acta  are  called  in  question  the  courts  are 
required  as  in  the  review  of  equitable  proceed- 
ings to  hear  and  determine  tbe  matter  involved 
in  aveh  manner  as  to  do  fnll  and  complete  jus- 
tice in  the  pramisea. 


8.  Pnbllo  service  commlsslona  <^3^Flnd[flga 
glvea  much  oonslderatlon,  and  deferred  to 
whea  Bot  unreason^la^  arbitrary,  or  oaprl- 
oloua. 

Under  Rev.  St  1919^1 10B34,  providing  that 
orders  of  the  PobUc  Service  Commission  shall 
be  prima  facie  lawful  an^  reason^le,  and  sec- 
tion 10535,  providing  that  the  bnrden  of  proof 
ahall  be  upon  the  par^  seeking  to  aet  aside  any 
order  of  the  commission,  thongli,  on  review  ot 
an  order  fixing  rates,  the  entire  evidence  wiQ  be 
reviewed,  much  cooaideration  Is  to  be  given  to 
the  flndinga  of  tiie  Commission,  and  they  wiU  be 
deterred  to  If  reaaonable  and  not  arbitrary  or 
eaprldoaa. 

9.  Teleoraphs  and  telephones  «=933(l)<— ReA' 
sonableneas  of  rate  question  of  fact  for  com- 
mission. 

What  is  a  reasonable  rate  to  be  charged  by 
a  public  utility  such  as  a  telephme  company 
is  a  question  of  fact,  calling  for  the  exercise  of 
the  common  aenae  and  sound  judgment  of  the 
PobliG  Service  Commiasion,  wldoh  ia  not  bound 
by  any  hard  and  faat  znle,  nor  required  to  fix 
ratea  aceoidlng.to  any  gener^  formula. 

10.  Telegraphs  and  telephones  <s=»33(l)  — 
Poroentage  allowable  as  return  In  fixing  rates 
depentfa  oa  dnnim  stances. 

Tbe  question  as  to  what  percentage  of  the 
ralne  of  the  proper^  of  a  telephone  company 
should  be  allowed  as  a  return  in  fixing  rates 
mast  be  made  dependent  upon  the  facta  and 
drcumatancea  of  the  particular  eaae. 

11.  Telegraphs  and  telephonea  ^933<i)— Com- 
pany required  to  show  falmesa  of  allotment  to 
looal  exohangaa  oa  aecouat  of  nosaagaa  haa- 
dlod. 

On  review  of  an  order  of  tbe  Public  Service 
Commiasion  fixing  telephone  rates,  the  burden 
of  proof  as  to  reaaonablenesa  of  ratea  rested 
upon  the  company;  and  where  it  appeared  that 
it  allowed  to  local  exchangee  for  seryicea  ren- 
dered in  receiving  and  transmitting  long-dis* 
tance  calls  25  per  cent,  of  the  total  charge  on 
calls  ori^nating  at  such  exchange  and  trans- 
mitted over  the  company's  lines,  but  only  IS 
per  cent,  with  a  maximam  charge  of  20  cents, 
on  each  message  transmitted  over  the  lines  of 
a  parent  company,  it  waa  incumbent  upon  the 
company  to  show  the  fairnesa  of  such  allotment, 
and  where  it  failed  to  do  so,  and  the  order  of 
tbe  Commissiou  was  on  its  face  reasonable,  it 
could  not  be  disturbed. 

12.  Telegraphs  and  tnlaphoaaa  4tB»33(l)  — 
Rates  held  not  oonfitoatary  la  vlaw  of  fnna 
and  net  raturaa. 

Telephone  ratea  prescribed  by  the  PubUe 
Service  Commission,  which  would  allow  a  gross 
return  on  tbe  value  of  the  telephone  company'a 
property  of  12.81  per  cent.,  and  a  net  retnm 
of  6.81  per  cent  after  allowing  6  per  cent  for 
depredation  were  not  confiscatory. 
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13.  Tdegrapht  ud  teleplioaM  «=»33(I)— Ra- 
fisal  to  ftlfow  Inttailatlofl  ofaarg*  not  error 
wbas  ratn  (irodBead  rauoaabl*  rrtira. 

The  refmol  of  the  F&bUo  Service  Cominis- 
dbn  to  allow  e  telephone  company  to  make 
a  charge  for  inatalliiig  and  moving  telephonee 
and  changing  names  was  not  error  where  the 
rates  prescribed  hj  the  Commiseion  allowed  a 
reasonable  retom  on  the  value  of  the  property 
of  the  company. 

14.  Telegrapht  asd  talaphoMea  «=»33(l)— Com 
nlsaion  htU  aot  toViwa  aotad  ariittrarlly  or 
oaprioloaaly  ia  fixing  rates. 

Where  It  waa  the  purpose  of  the  PuUic 
Service  GommisBion  in  fixing  telephone  rates 
to  regard  each  exchange  as  a  separate  unit,  and 
it  fixed  temporary  rates  by  making  a  tentative 
or  temporary  valuation  of  the  property  of  the 
exchanges  at  St.  Louis,  Springfield,  and  Caruth- 
ersville,  and  used  such  Taluatioa  in  testing  the 
correctness  of  the  company's  estimstes  of  the 
cost  of  reproduction  of  the  property  of  other 
exchanges,  it  did  not  act  srbitrarily  or  capri- 
doualy,  especially  where,  on  termination  of  fed- 
eral control,  it  accorded  the  company  a  hear- 
ing instead  of  enforcing  the  oider  then  in  force, 

15.  Telegraphs  and  telephones  «=933(l)  — 
Hearing  not  prerequisite  to  enforoement  of 
rates  In  foroa  upon  termination  of  federal 
control. 

Upon  termination  of  federal  control  of  tel- 
ephone lines,  an  opportunity  to  a  telephone  com- 
pany to  show  cause  why  it  should  not  charge 
the  rates  previously  fixed  by  the  Public  Service 
Commisaion,  instead  of  those  fixed  by  the  Post* 
master  Qeneral,  was  not  a  prerequisite  to  the 
exercise  of  the  Ckimmission's  power  to  enforce 
the  order  then  in  force. 

16.  Tdegnflw  ud  telephonea  «S933(I)  — 
RatM  bald  based  aa  proper  valiatloa  of  prop- 
arty. 

Where,  In  fixing  telephone  rates,  the  Public 
Service  Commission  gave  primary  consideration 
to  the  original  cost  of  the  plant,  the  estimates 
of  the  company's  engineers  of  the  cost  of  re- 
production, the  depreciation,  and  the  working 
capital  for  a  plant  of  that  capacity,  but  they 
also  considered  the  items  of  engineering,  super- 
visioQ,  interest  during  construction,  insurance, 
and  promotion  and  development  expenses,  and 
also  reached  the  same  result  by  taking  the 
hook  value  of  the  proper^,  deducting  property 
not  used,  working  capital,  and  depreciation  re- 
serve, and  adding  10  per  cent  for  intanglblea,  it 
followed  a  proper  rule. 

17.  Telegraphs  and  telephones  i^33(l)— VaU' 
uatlon  of  property  for  rate  purposes  should 
not  be  based  on  ooit  of  reproduotion  at  ab- 
normal prices. 

Where  the  Public  Service  Oommisslon,  In 
valuing  a  telephone  company's  property  for  the 
purpose  of  fixing  rates,  allowed  for  money  ac- 
tually spent  and  material  actually  purchased 
at  war-time  prices,  it  properly  refused  to  base 
the  rates  on  the  reproduction  cost  of  the  tele- 
phone system,  less  depreciation  astlfflated  at 
war-time  or  abnormal  prices. 


IB.  Telagrapbs  and talaphonas  «ss33(l)— Can- 
mission  held  to  have  aotad  fairly  on  olain  for 
rental  of  Instmmenrts,  tte. 
In  fixing  telephone  rates,  the  Public  Serv- 
ice Commission  ^d  not  act  tmfairly  in  refuting 
to  allow  the  foU  amount  paid  a  parent  company 
as  rental  on  the  receivers  and  transmitters  and 
induction  coils  consisting  of  4^  per  cent,  of  the 
gross  revenue  of  the  subsidiary  company,  where, 
after  hearing  evidence,  the  Commission  found 
that  after  allowing  for  repair  snd  depreciation 
the  cost  to  the  subsidiary  company  for  rental 
would  be  less  tbas  each  percentage  of  the  gross 
revenue. 

19.  Telegraphs  and  telephones  ®=>34— Charges 
for  Installing  and  removal,  not  discriminatory. 
Reasonable  charges  by  a  telephone  com- 
pany for  installation,  removal,  etc^  are  not 
discriminatory  or  unlawful. 

Appeal  from  Circuit  Coort^  Cole  County; 
J.  G.  Slate,  Judge. 

Writ  of  review  by  the  State,  on  tie  rela- 
tion of  the  Southwestern  Bell  Telephone 
Company,  against  the  Public  Service  Commis- 
sion and  others.  From  a  Judgment  aifirming 
an  order  of  the  Commlssian,  the  relator  ap^ 
peals.  Affirmed. 

D.  A.  Frank,  at  DalUa.  Toe  and  J.  W. 
Gleed.  and  T.  O.  Stokes,  both  of  St  IauIs 
(Jeffries  &  Coram,  at  St  Lonla,  of  oonnaal). 
for  appellant 

B.  P.  Spencer,  of  SsStanon  Cily,  for  flie 
Commission. 

James  D.  Lindsay,  Asst  Counsel,  of  Jeflfer- 
sou  City,  and  H.  A.  Hamilton,  of  St  Louis, 
tor  cities  of  Ulasonri  having  local  excbanges. 

WALKER,  O.  J.  The  appellant  owns  and 
operates  telephone  exchanges  and  toll  lines 
connecting  with  Its  own  and  other  systems 
In  this  state.  It  la  the  corporate  successor 
of  various  antecedent  companies,  systems 
of  exchanges,  and  toll  lines  which  represent 
generally  and  collectively  what  was  known 
as  the  Bdl  Telephone  Company,  In  July, 
1318,  the  federal  government,  under  a  con- 
gressional resolution,  assumed  control  of  all 
telegraph  and  telephone  companies  and  con- 
tinued such  control  until  July,  1919.  Dur- 
ing the  period  of  control  the  telephone  and 
telegraph  systems  were  operated  under  the 
orders  of  the  Postmaster  General.  In  No- 
vember, 1918,  the  PiMtmaster  General  or- 
dered that  on  and  after  December  1,  191S, 
certain  charges  for  the  instaUatlos  and  mov- 
ing of  phones  be  authorized.  December  Vt, 
1918,  he  authorized  an  Increase  of  toll  charg- 
es to  be  made  by  appellant  for  Intra-  and 
Inter-  state  service.  Thereafter  he  made  an 
order,  effective  Hay  1,  1910,  authorizing  In- 
creased charges  for  local  exchange  service 
in  65  local  exchanges  of  appellant  In  this 
stat&  The  PnbUc  Service  Oommlsslw  resist- 
ed In  the  state  courts  the  In^KMltlon  of  In- 
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cretBOd  toll  (Aarges  for  Mzrloe,  and  In  the 
United  States  District  Oourt  a  salt  was  In- 
stLtnted  by  tbe  Postmaster  Qeneral  to  enjoin 
Interference  with  tbe  Increase  of  rates  In 
appellant's  local  exchanges  In  this  state. 
The  decision  of  the  Supreme  Gonrt  of  the 
United  States  In  Dakota  Oraitral  Telephone 
Co.  T.  South  Dakota,  250  V.  S.  163,  39  Sup. 
Ct  007,  63  L.  Ed.  910.  4  A.  L.  B.  1623,  setUed 
adversely  to  the  state  all  the  Issues  in- 
volved In  that  action,  and  established  tbe 
contention  that,  while  the  t^ephone  systems 
were  controlled  by  the  Postmaster  Genial 
under  the  war  powers  of  the  United  States, 
bis  right  to  make  rates  was  complete,  and  ex- 
cluded state  supervision  and  oontroL 

At  midnight,  July  31,  1919.  government 
c<mtrol  of  the  telephone  systems  ceased,  and 
the  companies  resumed  the  operation  of 
their  lines  under  tbe  provMtnui  of  the  act  of 
Congress  of  July  11,  1910.  This  act,  In  re- 
storing the  tel^hmie  propMtles  to  their 
owners,  oontains  the  following  proviso,  slg^ 
nlflcant  In  its  application  to  the  ease  at  bar: 

"That  the  existing  toll  and  exchange  tele- 
phone rates  as  established  or  approved  by  the 
Postmaster  General  on  or  prior  to  Jane  6, 1919, 
shall  continue  In  force  for  a  period  not  to  ex- 
ceed four  months  after  this  act  takes  effect,  un- 
less sooner  modified  or  changed  by  the  public 
anttioi1tle»-stat»,  munidpal,  or  otbervise— lisr- 
ii^  eontrtd  or  Jarlsdiction  of  tolls,  charges,  and 
rates  or  by  contract  or  1^  volantsry  reduction." 

'  The  new  rates,  and  Increase  of  rates  men- 
tioned, afCectlng  the  appellant,  were  Increas- 
es estaUlshed  or  approved  by  the  Postmaster 
General  prior  to  June  6^  191^  and  therefore 
were  within  the  terms  of  the  proviso  above 
quoted.  The  rates  thus  authorized  by  the 
Postmaster  General  In  the  emergency  of  war 
had  suspended  the  theretofore  exlBtlng  rates, 
established  by  the  Commission,  for  service 
In  Uie  various  local  exchanges  of  appellant, 
and  for  its  toU  service. 

Prior  to  the  taking  of  possession  of  the 
t^ephone  systems  by  the  federal  govemmoit, 
each  one  of  the  local  exchanges  owned  and 
operated  by  appelant  was  treated  by  tbe 
Public  Service  Commission  as  a  separate 
and  independent  unit  for  rate-making  pur- 
poses, and  the  rates  spedfled  for  each  local 
exchange  were  based  upon  the  facts  appli- 
cable to  that  exchange: 

In  view  of  the  situation  and  of  the  terms 
of  the  federal  act  retumiug  the  properties 
to  the  companies  and  prescribing  the  limita- 
tions upon  the  federal  rates,  the  Commission 
on  AugDSt  4,  1919,  Issued  Its  order  directing 
the  appellant  to  appear  and  show  cause  why 
it  should  be  permitted  to  continue  to  charge 
the  rates  put  into  effect  by  the  Postmaster 
General  for  telephone  sravlce  rendered  with- 
in this  state.  Pursuant  to  this  order  hear- 
ings were  had  and  testimony  was  taken  and 


:  considered  by  the  Commlsirion  to  provide  for 
the  conditions  arising  Immediately  upon, 
and  by  virtue  of,  the  exptratiou  of  the  four 
months'  period,  when,  by  express  enactment 
and  limitation,  the  rates  prescrit>ed  by  the 
Postmaster  General  would  cease  to  be  au- 
thorized, even  where  not^  within  the  four 
months'  period,  changed  or  modified  by  state 
authority. 

The  appellant  offered  testimony  as  to  the 
value  of  its  property  In  the  state.  It  fur- 
nished the  estimates  of  Its  engineers  of  the 
cost  of  reproduction  of  Its  local  exchanges 
and  of  its  toll  properties,  and  submitted 
evidence  of  actual  cost  of  the  properties  ac- 
cording to  the  books  of  the  company. 

The  Commission,  previous  U*  this  proceed- 
ing, had  undertaken  through  its  own  ex- 
perts to  make  a  complete  and  formal  valna- 
tlon  of  three  of  the  apftellant's  local  ex- 
changes, those  at  Caruthersrllle,  at  Springs 
field,  and  at  St.  Louis,  and  the  respective 
findings  are  shown  in  its  offldal  reports. 
He  Southwestem  Tel.  &  Tel.  Gimipany,  2  Mo; 
P.  S.  O.  492;  Be  Missouri  &  Kansas  Tele- 
phone Company,  6  Mo.  P.  8.  O.  279 ;  mad  Be 
Southwestern  Telegraph  &  T^ephtme  Com- 
pany, 8  Mo.  P.  S.  a  488.  The  time  aTBllable 
rendered  it  impossible  for  tbe  CommlSBlon, 
It  Is  claimed,  to  make  formal  InTantoilea  and 
valuatloDB  of  all  of  the  numerous  ttidianges 
and  units  constituting  the  appellant's  iwoper^ 
ty  In  the  state,  If  sudi  course  be  deemed  a 
prerequisite  to  the  action  of  the  Coramissltm. 
Having  before  It  the  results  attained  in  tbe 
cases  mentioned,  and  confronted  with  the 
necessity  of  acting  upon  the  situation  pre- 
sented, the  Commission  employed  the  results 
reached  In  thos^  formal  valuation  cases  as  a 
mean  of  testing  the  conclusiveness '  of  the 
estimates  of  reproduction  cost  offered  by  the 
appellant  In  respect  of  other  exchanges.  The 
appellant's  estimate  of  the  total  reproduction 
cost  npw  of  Us  properties  within  the  state 
was  $35,100,071  and  the  reproduction  cost, 
less  depreciation,  $31,355,278.  The  book  cost 
of  the  properties  was  given  as  being  $22,- 
888,942. 

This  was  an  adjusted  or  so-called  "prorat- 
ed book  cost,"  and  had  reference  to  a  book 
adjustment  by  the  appellant  of  estimated 
over  and  under  values,  and  to  the  fact  that 
In  the  process  of  the  acquisition  of  property 
In  the  various  towns  and  cities  of  the  state 
the  appellant,  in  order  to  eliminate  competi- 
tion, sometimes  paid  a  price  much  in  excess 
of  value,  and  sometimes,  because  of  dis- 
couraging conditions  affecting  operation  by  a 
competitor,  pnrcOuued  a  plant  at  j^r  bdow 
actual  value. 

Tbe  appellant's  estimate  ef  the  etet  of  iti 
properties  at  St  tiouis,  SMngflM,  and  Oa- 
ruthersville  Is  as  follows: 

BaproducUon  cost  n«w  |1S, 971,911 

R^rodMtleB  eoit  nnr,  1mi  a«prMiatl<»t.i  liu^tn 
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The  combined  valoe  for  rate-making  par- 
poses,  as  fixed  1^  tbe  Commission  at  St. 
Louis,  Springfield,  and  CaruthersTiUe,  plus 
additions  to  date,  amounted  to  $11,033,88& 

The  Commission,  for  the  purpose  of  reach- 
ing a  reasonable  raluation  adapted  to  the 
conditions  before  It,  reduced  tbe  estimates 
of  the  appellant  for  its  whole  property  In 
the  same  ratio  as  Its  estimates  at  St.  Louis, 
Springfield,  and  Camtberarille  were  reduced 
in  determining  the  value  of  those  plants  for 
rate-making  purposes.  Following  thla  meth- 
od '  the  CommisBlon  obtained  the  foUowlng 
results: 

Based  on  cost  of  reproducUoQ  naw  t20,«»,000 

Based  oo  cost  ol  reproduottoQ  I«as  d«pr»- 

,   cUUon   1B.8E0»00 

The .  Commission  also  arrived  at  a  value 
hf  making  certain  deductions  from  the  book 
ralue  as  given  by  the  appellant.  Said  book 
value,  as  adjusted  by  the  Commission,  being 
$20,456,631.33.  With  tbese  three  sums  be- 
fore it,  the  Commlsslmi  fixed  a  value  of  $20>- 
400,000  i^on  aiK^dlantfe  property  In  Mis- 
souri. 

The  Oommlsslon  expressly  disclaimed  the 
purpose  of  doing  more  than  adopting  a  tenta- 
tive or  temporary  valuation,  and  did  uot  un- 
dertake finally,  or  authoritatively,  to  fix  the 
value  of  the  pr<^rty,  and  so  declared  In  Its 
report.  Tbe  Commission  permitted  the  toll 
rates  established  by  the  Postmaster  General 
to  stand,  discontinued  the  Installation  charg- 
es, and  lowered  the  rates  for  local  service 
furnished  to  both  residences  and  business 
houses  in  some  of  the  appellant's  exchanges. 
The  changes  downward,  as  disclosed  by  the 
record,  were  smalL  The  reductions  of  local 
rates  in  the  entire  state  aggregated  the  sum 
of  $91,194.30,  and  the  disallowance  of  instal- 
lation and  moving  chafes  reduced  the  rev- 
enue ot  the  appellant  company  in  Missouri 
•  In  tb»  sum  of  $118,000  appHHdmately.  Ap- 
pellant claims  that  this  reduction  eggregated 

$2oo.ooa 

The  appellant  Is  owned  and  controlled  by 
the  American  Tel^raph  &  Telephone  Com- 
pany, which  owns  and  controls  the  Bell  Tele- 
ptume  system  extending  throughout  the 
United  States.  The  American  Telegraph  & 
Tel^Aono  Company  euns  and  pays  to  Its 
Btodcfaoldem  a  dividend  of  8  per  cent  per 
annum,  and  has  done  so  tat  several  years 
past 

The  local  ^changes  Involved  In  this  litiga- 
tion handle  a  great  number  of  outgoing  and 
Incoming  long-dlBtan(»  mesaagM  for  the 
American  Tel^aph  &  Telephone  Company. 
Appellant's  general  manager  stated  that  tor 
these  services  the  local  exchanges  were  al- 
lowed 16  per  cent,  of  the  toll  charged  for 
sending  such  messages,  not  to  exceed  20  cents 
on  any  one  message.  This  charge,  It  seems, 
was  on  outgoing  messages  only.  For  han- 
-dllng  an  Incoming  message  of  the  American  j 


Telegraph  ft  Telephone  Company  nothing 
was  allowed.  This  charge  is  not  based  upon 
any  sdentlflc  or  other  analyais  by  aiwellant 
of  the  service  roidered  by  the  local  exchange, 
but  is  fixed  arbitrarily. 

The  determination  of  tbe  value  of  the 
property  devoted  to  a  public  nse,  and  the 
probable  net  revenue  that  vUl  be  derived 
from  the  rates  fixed  by  the  Commission,  are, 
as  the  appellant  concedes,  the  only  auesti<m3 
confronting  us  for  solution. 

After  an  application  for  rehearing  upon 
the  Commission's  order  had  been  overruled, 
tbe  case,  by  writ  of  review  under  section 
10522,  B.  S.  1919,  was  certified  to  the  circuit 
court  of  Cole  county,  where  it  was  heard 
upon  the  record  and  exhibits  introduced  be- 
fore tbe  Commission;  and  on  January  30, 
1^,  the  circuit  court  aflarmed  the  order  of 
the  Commission.  Thereupon  this  appeal  was 
taken.  The  record  here  Is  the  same  as  that 
before  the  drcult  court 

I.  Power  to  Fim  Reite».~-lX  Is  con- 
tended ytith  seeming  seriousness  that  tbe 
Public  Service  Commission  Is  not  authorised 
to  establish  rates.  In  that  this  power  is  vest- 
ed In  tlie  appellant  Much  space  1>  employ- 
ed and  many  authorities  dted  and  discussed 
to  sustain  this  conteution.  They  fall  abort 
of  that  end.  Tliere  Is  no  gnMind  tot  contro- 
versy that  the  Gomndsslon,  as  Is  the  case  with 
every  board  or  organization  fat  tbe  control 
and  supervision  of  public  service  corpora- 
tions, must,  in  the  exercise  of  Its  defined  pow- 
ers, conform  to  the  procedure  prescribed  in 
the  act  of  its  creation,  or  that  of  the  general 
law  where  applicable,  to  render  its  findings 
regular  and  to  afford  the  corporation  to  be 
affected  ample  opportunity  to  preset  Its 
objections  to  the  proposed  action.  It  is  not 
necessary,  therefore,  in  determining  whether 
tbe  Oommlsslon  has  power  to  fix  rates,  that 
tbe  wholly  foreign  question  as  to  the  elemen- 
tary rule  of  construction  <tf  statutes  in  pari 
materia  be  discussed,  nor  that  the  finding 
of  the  Commission  be  sustained  by  proof  in- 
troduced at  the  hearing — a  correct  conclu- 
sion, where  relevant,  but  In  the  instant  case 
beside  the  question — as  to  the  Conunission's 
authority  to  act,  because  a  hearing  was  giv- 
en and  evidence  introduced.  The  matter  at 
issue^  as  disclosed  by  the  relevant  portion 
of  this  contention,  is  the  power  of  the  Com- 
mission to  fix  rates  for  telephone  companies. 
The  existence  of  this  power,  not  only  aa  ap- 
plied to  telephone,  but  to  other  public  util- 
ity corporations,  has  been  settled  here  and 
elsewhere  In  such  a  conclusive  maimer  as  to 
leave  no  room  for  further  controversy.  We 
but  repeat  what  we  have  frequently  said 
before;  that  the  primary  power  of  fixing 
reasonable  rates  to  be  charged  by  a  public 
utility  corporation  finds  Its  origin  in  tbe  police 
power  of  the  state.  City  of  St.  Ixinis  v.  Bdl 
Telephone  Co.,  96  Mo.  623,  10  S.  W.  197,  2 
A.  L.  B,  278,  9  Am.  St  Bep.  870;  State  ex 
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reL  Garner  At  &  K.  Ock,  IfiO  Mo. 
88.  88  S.  W.  41.  TblB  pow«r.  Inherent  In 
■o\-erefgnty,  has  beai  glren  erpeeas  recoKnl- 
tion  In  our  organic  law  In  the  dedaratioii 
tbat  ttie  rii^t  of  the  state  to  exercise  this 
power  cannot  be  abridged,  nor  can  the  law- 
making power  contract  it  away.  Section  5, 
art.  12,  Const  Mo.  In  addition,  we  have 
held  many  times  that  the  fixing  of  rates  for 
public  8er?ice  corporations  Is  an  exercise  of 
the  police  power,  and  that  the  Le^lslatnre 
may  delegate  this  power  to  the  Public  Serv- 
ice Commlslon.  State  ex  rel.  Sedalla  t.  Pub. 
Ser.  Com..  27S  Mo.  201,  204  S.  W.  497;  City 
of  Fulton  T.  Pub.  Ser.  Com.,  275  Mo.  67,  204 

5.  W.  886;  aty  of  JopHn  v.  Wheeler,  178 
Mo.  App.  690,  168  S.  W.  924;  State  ex  rel. 
Bbodes  t.  Pub.  Ser.  Com.,  270  Mo.  547,  194 
8.  W.  287;  Iowa  TeL  Go.  t.  KeokuiE  (D.  C.) 
226  Fed.  82. 

[4]  Such  a  delegation  of  power  as  Is  neces- 
sary to  anthorize  the  Public  Service  Com- 
mission to  determine  the  Just  and  reasonable 
rates  and  charges  which  should  be  made  by 
tel^lAione  companies  has  been  given  la  the 
statute  defining  the  powers  of  the  Public 
Service  Cmnmisslon.  Section  10602,  B.  S. 
1819.  The  power  tbns  delated  is  in  no 
wise  limited  br  the  gaieral  statute  (article 

6,  c.  90,  B.  S.  1919)  definUig  the  powers  ct 
telegraph  and  tele^one  companies  (section 
10128,  B.  S.  1919),  In  which  they  are  author- 
ized to  make  such  reasonable  charges  for 
services  rendered  as  they  may  establish. 
This  power  is  to  be  construed  as  subordinate 
to  that  conferred  upon  the  Commission  In 
determining  the  reasoDableness  of  rates. 
There  Is  no  merit,  therefore,  in  the  conten- 
tion that  the  Commission  is  not  clothed  with 
the  power  to  fix  rates. 

JjS]  Notwithstanding  the  -power  of  the  Com- 
mission to  fix  rates,  it  is  contended  In  some 
manner  not  d^nltely  defined  that  Congres- 
sional tegiBlatlon  placing  the  telaphone  lines 
under  federal  control  has  In  some  way  affect- 
ed the  Commission's  jwwer.  The  proceed- 
ing at  bar  in  whldi  la  lnv<dved  the  oppo- 
sition of  the  appellant  to  the  rates  estab- 
lished by  the  Oommlaslon,  grows  out  of  an 
order  of  the  Gommlssbm  requiring  the  ap- 


2S0  n.  a  188.  89  Snp.  Gt  602.  68  L.  Ed. 
897,  to  assign  as  a  reason  therefor  that — 

"It  was  a  war  measure  Inrolvlnc  executive 
discretion,  and  hence  not  wltUa  the  cognisance 
of  the  indieiaTy.'* 

With  the  reasoning  employed  to  sustain 
this  condnaion  we  are  not  concerned  here 
fortbn  than  to  say  that,  la  the  absenea  of 
wzr  as  a  reason,  and  its  twmlnatUm  as  a 
deflnlts  limit  upon  legtslatimi  <tf  this  char- 
acter, it  cumot  be  reasonably  concluded  that 
the  act  wonld  have  stood  the  test  of  lodl- 
dal  ooostruetion. 

While  the  iUnstxation  is  perhape  more  in 
the  nature  of  a  historical  parallel  than  a 
dedsiTe  ruling,  tba  reason  tor  the  creation 
of  the  proTlBlonal  govmunent  in  this  state 
dnrlng  the  Civil  War  is  not  dissimilar  trcnn 
that  which  prompted  the  cmactment  of  the 
congresslanal  resoAutlon  hwe  under  review. 
Each  had  Its  origin  and  the  excuse  for  its 
existence  In  the  disturbed  conditlan  of  pub- 
lic affairs  dne  to  war.  When  that  ceased, 
and  guvemmental  affairs  and  badness  con- 
ditions assumed  their  accustomed  courses, 
there  no  longer  existed  either  reaacm  or 
necestity  tor  the  o(Bitlnaan«e  the  one 
Instance  of  the  improvised  form  ol  state 
government,  or  in  the  other  of  the  further 
operative  effect  of  the  congressional  resolu- 
tion, la  reowiiltlMi  of  the  temporary  char^ 
actw  of  these  expedients,  for  they  woe  noth- 
ing more,  their  existence  w&s  by  the  acta 
of  their  origin  limited  to  the  comditloinB  .un- 
der whldi  they  were  created.  As  appllcalOe 
to  the  Instant  case,  when  tho  war  oeaaed 
the  legal  force  and  the  purpose  of  the  con- 
gressional resolntton  ceased  in  aoeordance 
with  its  terms,  and  became  inoperativo  J^h 
<m  the  passage  of  ^  act  repealing  same. 
Bates  fixed  by  the  Postmaster  Qeneral  be- 
came, as  a  consequence*  Inoperative;  and 
those  ther^ofore  estabUiAied  by  the  Pnbllc 
Service  CMumlsston  went  into  cflect  In 
short,  the  Commission's  rates  were  not  abol- 
ished by  congressltmal  action,  but  were 
simply  held  in  abeyance  doriog  the  existence 
of  the  congressional  act,  or  tmtU  the  repeal 
of  same  July  11,  1919.   U.  8.  Stats.  66th 


pdlant  to  show  cause  why  it  should  not  t  Cong.  Sess.  1,  c.       p.  157;   section  10484, 


change  the  rates  fixed  by  the  Postmaster 
General  dnrlng  the  period  of  federal  con- 
trol and  charge  the  rates  established  by  the 
Commission.  The  Postmaster  General's  ac- 
tion was  based  on  Uie  autbnlty  <a  a  joint 
resolution,  or.  If  it  may  be  so  designated,  an 
act  of  Congress;  passed  July  16,  IBia  U. 
S.  Stats.  ToL  40,  e.  IM,  p.  804.  This  legis- 
latlon  had  Its  origin  in  the  ezlgaciee  of 
war.  TUB  act  has  been  construed  1^  the 
Ital^eme  Court  of  the  United  States  In  Da- 
kota Central  Ttfqibone  Co.  v.  South  Dakota, 
260  U.  8. 163,  80  Sop.  Ot  607,  6S  L.  Ed.  010, 
4  A.  U  B.  1628.  in  Which  It  was  deemed 
Bufflcient;  In  upholding  Its  validly,  as  In 
Northern  Fftdflc  Bailway  t.  North  Dakota, 


B.  S.  Ma  1919. 

[I]  11.  fiswonablsHm  of  Safes.— In  fix- 
ing telqihone  rates  It  Is  enjtrined  upon 'the 
Oommlstion  to  have— 

"due  regard,  among  other  things,  to  a  reasona- 
ble average  return  upon  the  value  of  the  prop- 
erty actually  used  in  the  public  service.**  Sub- 
division 1.  1 10602,  B.  8. 1810. 

For  ths  reaaims  stated  wa  are  not  oonoem- 
ed,  e««pt  as  a  subject  ^  eoovariaon,  with 
the  rates  fixed  by  the  Postmaster  General 
during  the  period  of  governmental  control. 
They  passed  beyond  the  plane  of  Judicial 
vision,  so  fitr  as  It  maj  be  aoogtat  to  render 
them  a  baats  tm  the  psaauut  aMn^aJnt  or 
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OUT  guidance,  when  tbe  act  antborlzing  them 
was  repealed.  What  we  are  concerned  In 
la  the  reasonablenesa,  within  the  meaning  of 
the  law,  of  the  rates  established  by  the 
Commission,  In  the  determination  of  which 
no  better  formula  can  be  prescribed  than 
that  given  by  the  Supreme  Court  of  the 
United  States  In  Interstate  Com.  Com.  t. 
Union  Padflc  R.  Co.,  222  U.  S.  lot  clt  647, 
32  Sup.  Ct  108.  56  L.  Ed.  308,  In  which  ft 
Is  said,  In  effect,  that  the  reasonableness  of 
an  order  of  a  rate-making  body,  regular 
upon  its  face  and  such  as  Is  here  involved, 
may  be  Questioned  If:  (1)  The  rates  are  so 
low  as  to  be  confiscatory  and  hence  inimical 
to  the  constitutional  provision  against  tak- 
ing property  without  due  process  of  law ;  or 
(2)  that  the  rates  were  fixed  arbitrarily 
and  unjustly  without  regard  to  the  prepon- 
derance of  the  competent  evidence;  or  <3) 
that  they  were  fixed  in  such'  an  unreasonable 
manner  as  to  canse  the  shadow,  and  not  the 
substance,  to  determine  the  validity  of  the 
exercise  of  the  power. 

[7J  The  fact  that  the  Interstate  Commerce 
Commission  is  clothed  with  certain  Judicial 
powers  not  possessed  by  the  Public  Service 
Commission  does  not,  render  inapplicable  here 
the  succinct  rules  above  stated  in  determin- 
ing the  reasonableness  of  the  rates  in  ques- 
tion. Both  the  national  and  the  state  Com- 
missions are,  in  the  main,  administrative  bod- 
ies, and  their  orders  are  to  be  so  dasslfled  in 
the  fixing  of  rates.  When,  therefore^  their 
acts  in  this  regard  are  called  in  question,  the 
courts  are  required,  as  in  the  review  of  equi- 
table proceedings,  to  hear  and  determine  the 
matter  Involved  In  such  a  manner  as  to  do 
full  and  complete  Justice  in  the  premises. 
State  ex  rel.  Wabash  Ry.  Co.  v.  Pub.  Serv. 
Com.,  271  Mo.  155.  196  S.  W.  369 ;  A.  T.  & 
e.  F.  Ry.  Oa  V.  Pub.  Serv.  Com.  (Mo.)  192 
S.  W.  460;  Uisk  v.  Atkinson,  268  Mo.  109, 
186  S.  W.  703 ;  Int  Com.  Com.  T.  111.  Cent, 

215  U.  S.  loc.  dt.  470,  30  Sup.  Ct.  166,  64 
U  Ed.  280;  Int  Com.  Com.  v.  Nor.  Pacific, 

216  U.  S.  loc  dt  644,  30  Sup.  Ct.  417,  64 
L.  EM.  603;  Int.  Com.  Com.  v.  Ala.  Mid.  Ry., 
168  U.  S.  144,  18  Sup.  Ct  46.  42  L.  Ed.  414; 
Van  Dyke  v.  Geary,  244  U.  S.  39,  37  Sup.  Ct. 
483,  61  L.  Ed.  973 ;  Penna.  R.  Co.  v.  Towers, 
245  U.  S.  6,  38  Sup.  Ct  2,  62  L.  Ed.  117,  L.  R. 
A.  19180,  475.  The  question  involved  Is  one 
of  fact;  the  ultimate  matter  to  be  determined 
Is,  Did  the  Commission  act  within  Its  powers 
as  above  defined? 

[8]  In  determining  what  constitutes  the 
greater  preponderance  of  the  probative  proof, 
so  far  as  concerns  the  reasonableness  of  the 
rates,  we  are  authorized  by  the  statute  (s^ 
tiou  10534,  R.  S.  1919)  to  regard  those  fixed 
by  the  Commission  as  prima  fade  lawful, 
and  hence  reasonable.  In  addition,  the  ele- 
mentary rule  that  the  burden  of  showing  to 
the  contrary  rests  on  the  appellant  or  the 
person  seeking  to  set  aside  or  annul  the  rates 
Is  also  ^ven  exf^esB  statutory  recognition. 


and  Judicial  approval  Section  10035,  B.  S. 
1919;  Clnn.,  etc.,  By.  Go.  v.  Int.  Com.  Com., 
206  U.  S.  154,  27  Sap.  Ct  648,  51  L.  Ed.  9G5; 
Int  Com.  Com.  t.  U.  Pac.  B.  B..  222  U.  S.  loa 
clt  646.  S2  Sup.  Ct  108.  66  U  Ed.  306;  State 
Pub.  U.  Com.  V.  Springfl^  Gas  Co.,  291 
in.  209;  125  N.  E.  891. 

The  statutes  declaring  rates  fixed  by  the 
Commission  to  be  prima  fade  reasonable 
until  that  presumption  is  removed  by  one 
seeking  their  annulment  are  but  a  pn^r 
recognition  of  the  power  and  purpose  of  the 
Commission,  without  wlilch  its  acts  would 
be  mere  empty  declarations,  whose  effective 
(^ration  would,  in  each  instance,  liave  to 
await  Judicial  approval.  Such  a  conception 
of  the  nature  and  powers  of  the  Gommiasion 
is  wholly  unauthorized.  Organized,  as  the 
statute  creating  the  Commission  clearly  de- 
clares, for  the  purpose  of  supervising  and 
relating  public  service  corporations,  the 
courts.  In  reviewing  its  actions,  proceed  upon 
the  assumption  that  the  experience  of  the 
members  of  the  Commission  has  especially 
fitted  them  for  dealing  with  qnestlou  concern- 
ing the  powers  and  activities  of  such  corpora- 
tions; and,  despite  the  fact  that  the  entire 
evidence  will  be  reviewed,  much  considera- 
tion Is  to  be  given  to  the  findings  of  the  Com- 
mission,  which,  if  reasonable,  and  neither 
arbitrary  nor  caprldous,  will  be  deferred  to. 
N.  Y.  &  Q.  Gas  Co.  V.  McCall,  245  U.  S.  loc 
dt  347,  38  Sup.  Ot  122,  62  L.  Ed.  837. 

The  foregoing  Interpretation  of  the  stat- 
utes as  to  the  power  of  this  court  to  review 
the  rulings  of  the  Public  Service  Cemmls- 
slon  is  In  harmony  with  our  former  declara- 
tions on  this  subject,  and  accords  with  the 
power  declared  by  the  Supreme  Court  of  the 
United  States  In  reviewing  the  findings  and 
orders  of  the  Interstate  Commerce  Commis- 
sion, as  Is  attested  by  many  cases.  Inter- 
state Commerce  Commission  v.  Illinois  Cen- 
tral B.  Co.,  215  U.  S.  452,  30  Sup.  Ct  155, 
54  L.  Ed.  280;  Baltimore  &  Ohio  B.  Go.  v. 
Pltcalrn  Goal  Co.,  216  U.  S.  481,  30  Sup. 
Ct.  164,  64  L.  Ed.  292;  Kansas  City  So.  Ry. 
Co.  V.  United  States,  231  U.  S.  423,  34  Sup. 
Ct  125,  58  L.  Ed.  296,  62  L.  R.  A.  (N.  S.)  1; 
Louisiana  R.  B.  Com.  v.  Cumberland  T.  &  T. 
Co.,  212  U.  S.  414,  29  Sup.  Ct  357,  53  L.  Ed. 
577 ;  Int.  Com.  Com.  v.  Union  Pacific  B,  Co., 

222  U.  S.  641,  32  Sup.  Ct  108,  66  L.  Ed. 
308;  Cedar  Baplds  Gas  Co-  v.  Cedar  Rapids. 

223  U.  S.  655,  32  Sup.  Ct  389,  66  L.  Ed. 
The  case  of  Louisiana  Railroad  Commis- 
sion T.  Cumberland  T.  &  T.  Co.,  212  U.  S. 
loc  dt  421,  29  Sup.  Ct  367,  53  L.  Ed.  577. 
is  not  unlike  that  at  bar.  The  contention 
was  there  made  that  the  rates  established 
were  so  low  as  to  be  confiscatory,  and  that 
they  were  not  established  upon  investigation 
Into  the  question  of  their  suffldency,  but  by 
a  mere  arbitrary  conjecture  of  the  Commis- 
sion, and  that  the  order  made  by  it  establlsb- 
Ing  the  rates  was  illegal  and  void;  hence  that 
there  was  no  presumption  as  to  the  corroct- 
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nam  of  tbe  rates  each  as  generally  obtains 
In  relatkm  to  rates  adopted  by  tbe  Legisla- 
ture of  a  Commission  appointed  by  It  Tbe 
evidence  adduced  was  of  tbe  same  character 
as  that  before  tbe  Commission  In  the  Instant 
case,  though  not  so  complete.  It  consisted, 
as  in  this  case,  of  tbe  reports  of  tbe  com- 
pnny  filed  with  tbe  Oommlssion  showing  gen- 
erally the  cbaractor  and  citation  of  tbe 
tmslneas  of  complainant,  Its  income,  operat- 
ing expenses,  and  Investments  in  Louisiana, 
Tbe  court  disposed  of  this  contention  in  tbe 
following  language: 

*Vaw  it  may  be  trne  that  these  returns  did 
not  contain  all  the  data  upon  which  a  very  dose 
and  accnrate  judgment  could  be  baaed  as  to  the 
rates  that  ought  to  be  charged  bj  complainant, 
under  all  the  circumstances.  This  is  only  say- 
ing the  order  may  have  been  erroneous  or  based 
upon  insufficient  evidence,  which  is  no  more 
than  saying  that  upon  the  investigation  the 
commission  may  have  come  to  a  mistaken  con- 
clusion by  reason  of  .erroneous  inferences  from 
the  evidence  famished  by  complainant's  own 
rctams,  bat  that  la  far  from  showing  that  the 
commission  had  by  a  merely  arbitrary  order, 
promnlgated  certain  rates  without  making  the 
slightest  effort  to  obtain  any  knowledge  what- 
ever upon  the  subject.  It  did  not  lose  Jurisdic- 
tion by  reason  of  the  mistakes  it  may  have 
made,  and  as  a  result  the  rates  adopted  were 
not  merely  arbitrary  conjectures,  but  based 
on  reasons  which  while  they  may  have  been 
insnffideut,  cannot  be  described  aa  resulting  in 
a  dedsion  wbo&y  wfthont  evidence  to  sapport 
it.  The  rates,  therefore,  promolgated  mast  be 
regarded  aa  prima  fade  fair  and  valid,  or,  in 
othwr  worcta,  die  onus  was  npon  the  complainant 
to  abow  that  they  were  what  it  asserts,  con- 
fiscatory or  unreasonable." 

[1, 1 1]  As  to  what  Is  a  reasonable  rate,  In 
any  given  case,  is,  as  we  have  stated,  a  ques- 
tion of  fact  calling  for  tbe  exercise  of  the 
common  sense  and  sound  judgment  of  the 
Commls^on,  wbidh  Is  not  bound  by  any  bard 
and  fast  rule,  nor  required  to  fix  rates  ac- 
cording to  any  general  formula.  Even  tbe 
question  as  to  what  per  cent,  of  tbe  value 
of  the  property  in  use  sbotdd  be  allowed  as 
a  return  must  be  made  dependent  upon  tbe 
facta  and  circumstances  of  the  particular 
case.  Dulntb  Street  By.  Co.  v.  R.  R.  Com., 
161  Wis.  245, 152  N.  W.  887;  State  Pub.  UtlL 
Com.  V.  Springfield  Gas  &  Elec.  Co..  291  lU. 
209,  125  N.  E.  loc  dt  896. 

[11]  Tbe  burden  of  proof  as  to  tbe  reason- 
ableness of  the  rates  resting  upon  tbe  ap- 
pellant, It  becanJe  Incumbent  upon  it  to  show 
that  the  local  »dianges  were  allotted  a  sum 
sufficient  to  reimburse  them  for  services  ren- 
dered In  receiving  and  transmitting'  Inters 
state  calls — ^not  coily  those  made  but  those 
received  In  this  state.  Otherwise  local  sab- 
scrfbOTS  would  be  required  to  pay  the  ex- 
j>ense  of  Interstate  messages.  Without  the 
Information,  which  has  not  been  furnished  by 
appellant,  as  to  what  compensatlcm  Is  al- 
lowed, local  exdiangee  for  tbefar  services  In 
oumectlon  with  Interstate  business,  and  the 


basts  on  whldi  this  compensation  Is  fixed,  no 
proper  solution  can  be  obtained  from  the 
data  furnished  by  appellant  as  to  Its  local 
rates  in  Missouri. 

In  the  case  of  the  Louisiana  B.  B,  Com,  r. 
Cumb.  T.  &  T.  Co.,  supra,  a  United  States 
Circuit  Court  enj<^ed  tbe  enforcement  of 
rates  fixed  by  the  Louisiana  Conrmlsslon.. 
Upon  a  review  of  this  ruling  by  tbe  United 
States  Supreme  Court  the  decree  of  the  Cir- 
cuit Court  was  reversed  and  a  new  trial  or- 
dered. The  Commission  contended  in  the 
trial  court  that  the  telephcme  company  raised 
more  money  in  certain  years  for  d^redation 
than  was  actually  used  for  ttiat  purpose,  and 
that  the  excess  was  carried  to  the  capital  ac- 
count, and  was  a  part  of  the  property  Qp<m 
wl^ch  tbe  company  was  seeking  a  return. 
The  Circuit  Court  held  that  tbe  proof  was 
Insufficient  to  sustain  this  contention,  but  the 
United'  States  Suprone  Court,  in  Its  review 
on  appeal*  ruled  that  the  burden  of  proving 
that  this  had  not  been  done  was  on  tbe  tele- 
ph<nie  company,  where  the  boo^  showed  that- 
such  an  excess-  bad  been  collected,  and  that 
this  proof  had  not  been  made. 

The  rnle  thus  fixing  tbe  burden  of  proof 
finds  its  appropriate  application  In  tbe  Instant 
case.  The  testimony  shows  that  25  per  cent 
of  the  total  charge  for  transmitting  a  long- 
distance call  was  allotted  to  tbe  exchange 
whore  the  call  originated,  but  that  nothing 
was  allowed  on  calls  received.  Whereas  on 
long-distance  messages  originating  with  a 
local  exdiang^  and  transmitted  over  the 
American  Telegraph  &  Tel^one  Company's 
lines,  but  15  per  cent  was  allowed,  the  dia^ 
in  no  event  was  to  exceed  20  coits  pw  call; 
and  upon  such  messages  delivered  by  local 
exchanges  nothing  was  allowed.  ^Rie  evlr 
dence  further  discloses  that  the  Ani«lcan 
Telegraph  &  Telephone  Company  oimtrolB  the 
stock  of  tbe  appellant;  that,  at  the  time  ot 
this  hearing,  it  paid,  and  for  some  years 
prior  thereto  had  paid,  an  annual  dividend 
of  8  per  cent  on  Its  stodk;  that  when  the 
government  took  over  tbe  t^phone  lines,  it 
contracted  with  tbe  American  Telegraph  & 
Telephone  Company,  and  not  with  tbe  sub- 
sidiary companies;  that  aoch  contract  did 
not  contaiqplate  a  return  separate  and  apart 
from  that  made  to  tbe  sub^lary  companies; 
that  the  permit  company  has  two  lines  run- 
ning east  and  west,  and  \Soea  running  north 
and  sooth,  and  dlagtmally  across  the  state; 
and  that  tbe  ai^teUant  connects  with  these 
lines  and  places  its  local  exdianges  at  the 
disposal  of  'same  fcv  tbe  purpose  of  trans- 
mitting outgoli^  and  receiving  Incomlz^ 
calls;  that  a  great  portion,  If  not  aU,  of  thie 
is  Interstate  huslneaa.  For  its  service  in  this 
behalf  a  local  exdiange  of  tbe  appellant  re> 
celves  but  16  per  cent,  eommiasion  on  calls 
originating  with  It,  wlUi  a  maximum  <iiaTge 
of  20  cents,  and  no  compensation  for  calle 
delivered  ttirough  it. 

The  appellant  aUota  to  iti  local  eixctaaiicea 
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for  Its  own  long-distance  bnsinetw  25  per  cent 
of  the  tolls  collected.  Tbls,  said  anpelluif  b 
general  nomager,  "Is  the  standardized  figure 
goierally  accepted  as  a  fair  compensation  to 
the  local  companr  for  the  wotfe  done  in  con- 
nection with  toll  messages."  The  CommlBsIOn 
desired  to  ascertain  and  was  entitied  to  knxfw 
why  25  per  cent,  of  the  toll  was  allotted  to  a 
local  exchange  by  the  appellant  ft>r  long- 
distance mesaaf^  transmitted  over  Its  own 
lines,  while  but  15  pa  cent,  with  a  maximum 
diarge  ot  20  cents,  was  allotted  for  long- 
distance messages  transmitted  over  the  par- 
ent company's  line.  Xhe  investigation  de- 
Tdoped  the  fact  that  these  allotmoits  were 
arbitrary,  which  means  that  these  rates  were 
fixed  without  reference  to  ttie  amount  of  serr- 
ice  actually  rmdoed  by  local  exchanges  in 
transmitting  and  d^vering  long-distance 
messages  over  the  parent  cOnQtany's  wires. 
As  compared  with  the  26  per  cent,  charge,  tt 
ai^ears  upon  Its  tftce  to  be  insufflclent  To 
the  extent  that  it  Is  InsufiBclent,  It  !a  a  bur- 
den upon  the  loical  burineas.  It  was  incum- 
bent upon  the  appellant  to  show  the  fairness 
of  these  charges,  and  that  th^  were  propw 
allotments.  This  is  the  rule,  both  under  the 
statute  and  the  cases  dted,  and  this  the  ap- 
pellant tailed  to  do.  Its  failure,  as  contended 
by  respondent— whidi  contention  we  regard 
as  wtil  founded — constitutes  a  tenable 
ground  for  not  disturbing  the  order  of  the 
Commission,  ^vlded  ttiat  order  Is,  on  its 
face,  reasonable.  Cumb.  T.  ft  T.  Oa  t.  R.  R. 
Comm.  La.  <(X  0.)  156  Fed.  823;  B.  B.  Comm. 
T.  Oumb.  T.  ft  T.  Co.,  212  U.  8.  414,  29  Sup. 
Ot  857,  53  L.  Bd.  577.  Probative  force  la 
gfren  to  this  conclusloa  in  view  of  the  re- 
lation of  the  appellant  to  the  American  Tele- 
graph ft  Tel^hmie  Company. 

[11]  Allowance  bebig  made  for  the  int«^ 
est  on  appellantfa  bonded  Indebtedness,  the 
gross  return  tipon  its  property  at  the  Gmo- 
miasion's  valualloa  is  12.S1  per  eoit.  AUow- 
Ing  6  per  cmt.  for  depredation,  the  net  re- 
turn Is  6i81  per  cent.  This,  to  our  mind.  Is 
a  fAlr  return,  and  under  no  reasonable  con- 
struction can  be  said  to  be  confiscatory.  The 
United  States  Supreme  Court  has  held  a  left 
or  a  like  amount  ample  compensattMi  in  cases 
similar  to  that  at  bar.  A  smaller  return 
was  approved  In  Wilcox  r.  Oon.  Gas  Go..  219 
U.  S.  loc.  dt.  48,  2d  Snp.  Ot  192,  63  L.  Bd. 
382,  48  li.  B.  A.  (N.  S.)  1184.  l5  Ann.  Oas. 
1034;  and  in  Uncoln  Oas  ft  E1e&  Ught  Go. 
V.  Uncotai,  250  U.  B.  loc.  dt  267,  39  Sop.  Ot 
451.  63  U  Ed.  968,  a  scant  7  pw  cait  Was 
htid  Buffident  and  the  court  rtfosed  to  In- 
terfere with  that  rate  as  fixed  by  an  ordi- 
nance. Furthermore,  the  Congress  directed 
the  Interstate  Commerce  Oomrnlsslon  to  al- 
low the  railroads  a  return  of  but  6%  p» 
cent  upon  Oieir  valuation  for  a  term  of  two 
years  from  Uardi  1,  1920.  Intostate  Com- 
merce Commission  Act  (Qovt-  Ed^  1820)  | 
15a.  p.  48. 

CI  I]  In  addition  to  the  regular  monthly 


rates  paid  by  all  subscribers,  appelant  con- 
tends that  it  Should  be  permitted  to  levy 
against  all  new  subscribers  a  connection 
charge  to  be  paid  before  service  will  be  ren- 
dered. This  otmtenthm  Is  based  upon  the 
theory  ttiat  a  number  of  subscribers  use 
I^ones  but  a  tAiort  time,  and  should  be  rv- 
quired.  In  additlim  to  tht  usual  ndisnga 
rate^  to  pay  additional  diarges  towards  re- 
imbursing ttie  compaiqr  for  the  cost  of  Ui^ 
stallatinuL  In  short,  after  being  allowed  a 
reasonable  retnm  for  Ito  service.  It  ift  con- 
tended that  it  Should  be  permitted  to  mtdct 
its  new  snbsertbers  fox  one  of  the  poasllAd 
losses  inddmt  to  the  nature  of  Ito  bosineBa. 
The  dfeet  of  On  allowance  ct  this  cmten- 
tlm  would  be  to  require  new  subscribers  to 
pay  more  for  the  same  service  than  is  paid 
by  those  who  became  subscribers  prior  to  the 
levy  of  the  service  connection  charga  This 
would  constltote  a  discrimination  not  ai^ 
Uiorlsed  by  the  statute  creating  the  Ounmis- 
sloa  and  dining  its  powers  relating  to  ttie- 
graph  and  tel^one  companies.  Article  ^ 
a  96,  B.  a  1019. 

nils  statute,  both  in  its  emtext  and  sub- 
ject-matter, not  only  Indicates,  but  provides, 
that  the  rates,  roitals,  and  diarges  made  by 
such  companies,  wh«i  approved  by  tb»  Gbm- 
nriaslon,  shall  ije  fbr  services  rendered,  and 
hoice  uniform  In  amount  when  of  like  diar- 
acter.  Both  of  these  reQulsltes  would  be 
violated  in  the  recognition  of  the  charge  here 
contended  for.  It  might  wdl  be  h<dd  that 
the  sdiedule  of  rates  authorized  by  this  stat- 
ute cominetaends  and  cmatltutes  Oie  compen- 
sation authorized  to  be  diarged  by  these  com- 
panies under  several  well-recognized  rules 
of  statutory  constmcticm,  and  In  view  ot  the 
Cact  that  section  10496,  B.  8.  1919,  provides 
that  such  1  nstrumentalitles  and  facilities 
shall  be  provided  by  the  companies  as  are  In 
all  respecte  Just  and  reasmableu  No  other 
ratinul  apiAlcatlon  can  be  made  of  this  re- 
autr«nent  than  tbi^  it  has  referoice  to 
senders  and  reeetvers  without  the  nae  of 
which  ttiephone  srarice  la  impossible^  But 
It  Is  not  necessary  to  rule  upon  this  suggest- 
ed Umltaticm  of  t^  statute  ben.  Snbdivl- 
sbms  2  and  8  ct  said  section  1M96,  supra. 
osAody  in  their  terms  a  definite  prohlbitioB 
against  spedal  rates,  rebate^  or  undue  or  un- 
reasonable preference:  We  han  shown  Uiat 
this  proposed  charge  discriminates  against 
the  new  subscriber  to  his  prejudice,  and  hence 
merlte  condemnatlcm.  We  so  ruled  in  regard 
to  a  similar  questlm  in  State  ex  leL  Colum- 
bia TeL  Oa  V.  AtiElnson,  271  Ho.  loc.  dt  86, 
195  S.  W.  741.  The  ground  stated  thereto  as 
to  the  Invalidity  of  the  durge  for  installa- 
tion was.  It  is  true,  dlffoait  to  some  reowcto 
from  that  stated  here^  but  each  la  based  upon 
the  unreas<»iablenefl8  ot  t2i«  ehaige  whldb. 
under  dther  stoto  oC  flicts,  will  suffice  to 
authorize  the  overruling  ct  the  contenttuL 
Bradford  v.  Citizens'  Tel.  Co.,  161  Mleh.  886^ 
126  N.  W.  4*4, 137  Am.  8t  Bqp^  SO^ 
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[14}  m.  Oonne  Pvrwed  In  Fiainff  Ratet. 
~As  shown  from  the  statement  of  facts,  the 
rates  fixed,  of  which  appellant  complains, 
were  temporaiy.  the  purpose  of  the  CommU- 
slon  being  to  regard  the  exchanges  as  sep- 
arate units,  and  to  determine  the  value  of 
appellant's  propeaty  at  each  according  to  the 
conditions  there  existing.  This  had  been 
done  in  regard  to  tlte  ezcAumges  at  St  Ixiuis, 
Springfield,  and  Gamthwsnile.  Until  mxch 
ex8mlnatl(naa  had  been  made  and  the  values 
ascertained  at  other  exchanges,  the  purpose 
of  the  Commission  was  to  continue  In  force 
the  rates  fixed  by  it  That  these  further  ex- 
aminations were  contemplated  Is  evident  from 
the  Commission's  orders.  Its  purpose,  thus 
clearly  defined,  lends  little  countenance  to 
tile  contention  that  the  Commission  acted  or 
was  contemplating  arbitrary  or  capricious 
action,  and  its  proposed  coarse  is  referred  to 
only  to  exemplify  that  fact 

[IB]  In  addltl<m,  the  Commission's  wder 
requiring  the  appellant  to  show  cause  why 
It  continued  to  charge  the  rates  fixed  by  the 
Postmast^  General  Instead  of  those  fixed  by 
the  Commission  further  attests  the  fact  that 
its  purpose  was  not  to  proceed  arbitrarily  or 
capriciously,  but  to  accord  the  appellant  a 
hearing  and  afl!ord  it  an  opportunity  to  dem- 
onstrate, if  the  fiftctB  warranted,  tiiat  the  es- 
tablished rates  were  nnreascwable.  In  pass- 
ing, it  may  be  said  that  this  order  was  pure- 
ly one  of  grace  oa  the  part  of  the  Commla- 
slon,  prompted  evidently  by  a  desire  for  fair^ 
ness,  and  not  a  prerequisite  to  the  exercise  of 
its  power  in  mf ordng  its  order  then  In  force. 

[11]  Preliminaries  and  Irrelevant  matters 
disposed  of,  we  are  confronted  with  the  ques- 
tion, the  answer  to  which.  In  addition  to 
what  has  been  said,  will  be  determli^tlve  of 
this  case^  viz.;  Was  ttie  valuation  of  appd- 
lant'a  property  by  the  Commission  a  fair  one, 
and  'are  fiie  rates  fixed  as  a  coiuequence  of 
snch  nluatlMi  reasonable?  Aa  set  forth  at 
lengOt  In  the  statement  of  facts,  the  Gom- 
miaslon,  as  a  baria  for  its  total  valuation, 
made  an  etaminatlon  of  the  property  of  three 
•f  appdlanfs  exAanges  at  St.  Louis,  Spring- 
Add,  and  Camthers^Ue.  To  determine  these 
values  It  took  into  considraratlcm  In  each  In- 
stance the  original  cost  of  the  plant,  the  ap- 
pellant's engineers'  estimate  of  the  cost  of  re- 
production as  of  that  date,  the  depreciation, 
and  the  working  capital  for  a  plant  of  that 
capacity.  While  these  items  were  given  pri- 
mary considraatlon,  the  foct  that  the  plan^ 
were  gt^g  concerns  was  not  ignored,  and  the 
additional  Items  of  engineering,  supervision, 
Interest  during  construction,  insurance,  and 
promotion  and  developrarat  expenses  were 
also  Included.  In  short,  It  is  apparent  that 
the  Commission  sought  to  Include  within  Its 
pnrvtew  all  Elements  of  value,  tangible  and 
Intai^Ne. 

Tile  Oommlsslon,  having  before  It  the  valn- 
atlotts  of  tlie  three  properties  ascertained  in 
tiie  manner  stated,  employed  the  result  <^ 
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tained  in  testing  the  correctness  of  the  ap- 
pellant's estimates  of  the  cost  of  re^xMiuo* 
titm  in  respect  of  Its  other-  ^diangea,  and 
for  the  purpose  of  reaching  a  total  valuation 
adivted  to  extsting  conditions,  reduced  the 
appellant's  estimate  of  the  value  of  Its  entire 
property  in  the  same  ratio  as  its  estimates 
of  its  properties  at  St  Louis,  Springfield,  and 
Camthersville  liad  be^  reduced  In  determin- 
ing the  value  of  those  plants  for  rate-making 
purposes.  Hie  Commission  reached  a  like  re- 
sult by  taking  Che  book  valne  of  aHMllan^s 
property,  or,  as  will  be  found  spedfically  set 
forth  in  the  statement  of  facts,  by  takiiLg  the 
total  amount  of  the  value  of  appellant's  en- 
tire property.  Including  working  capital,  and 
deducting  therefrom  property  not  used,  work- 
ing capital,  and  depreciation  reserve,  and  to 
this  remainder  adding  10  per  cent,  for  Intan- 
gibles. Taking  these  dlfCerent  methods  into 
consideration  the  Commission  fixed  the  value 
of  appellant's  property  in  this  state  at  |20,- 
400,000.  After  a  laborlons  review  of  the  rec- 
cord  we  regard  this  valuation  aa  reasonable 
and  amply  supported  by  the  testimony.  The 
course  pursued  by  the  Commission  in  reach- 
ing this  ^  aluatlon  followed  the  rule  prescrib- 
ed in  Smyth  v.  Ames,  169  U.  S.  loc.  cit  546, 
18  Sup.  Ct  434,  42  L.  Ed.  819,  in  which  It  was 
said: 

"Wa  hold,  however,  that  the  basis  of  all  eal- 
calatioDS  as  to  the  reasonableness  of  rates  to 
be  charged  by  a  corporation  maintaining  a 
highway  under  legislative  sanction  mast  be  the 
fair  v^ue  of  the  property  being  used  by  It 
for  the  convenience  of  the  public.  Acd  In  or- 
der to  ascertain  that  value,  the  original  cost 
of  coDBtructioD,  the  amount  expended  In  per- 
manent improvements,  the  amount  and  market 
valne  of  its  bonds  and  stocks,  the  present  as 
compared  with  the  original,  cost  of  constme- 
tion,  the  probable  earning  capacity  of  the  prop- 
erty under  particular  rates  prescribed  stat- 
ute, and  the  sum  required  to  meet  operating 
expenses,  are  all  matters  for  consideration, 
and  are  to  be  given  such  weight  as  ma;  be 
just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  oe  re- 
garded in  estimating  the  value  of  the  property. 
Whet  the  company  is  entitled  to  ssk  is  a  fair 
return  upon  the  value  of  that  which  it  empicvs 
for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that 
no  more  be  exacted  from  It  for  the  use  of  a 
public  highway  than  the  services  rendered  by 
it  are  reasonably  worth." 

lAter  cases  determined  the  United 
States  Supreme  Court  are  of  like  import 
San  Diego  Land  Ga  v.  National  Cl^,  174 
U.  S.  loc.  dt  76fi.  10  Sup.  Ct  804,  43  U  Ed. 
11S4;  Cottlng  t.  Kansas  City  Stock  Tards 
Co..  18S  n.  S.  loc.  dt  88,  22  Sap.  Ct  80,  46 
L.  Ed.  92;  Minnesota  Rate  Cases.  230  IT.  S. 
loo.  cIt  434.  33  Sup.  Ct  729,  87  L.  Ed.  1511. 
48  L.  B.  A.  (K.  S.)  1151,  Ann.  Cas.  1916A,  18; 
Wood  V.  Vandalla  R.  Co.,  231  U.  S.  loc.  dt. 
7,  34  Sup.  Ct  7.  58  L.  Ed.  97. 

[17]  Doctrinaires  may  have  criticized  the 
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baslfl  OD  wbich  Hib  Smyth-Ames  and  sobse- 
qaeut  cases  rest,  bot  it  has  not  been  over- 
raled  nor  subjected  to  serloas  Judicial  crlt^ 
iclsm.  To  vary  from  this  rule,  which  com- 
prehends within  its  scope  all  reasonable  Items 
of  Talne  and  elements  of  cost,  and  to  bold, 
as  18  Insisted  by  appellant,  that  the  rates  to 
be  established  should  he  based  upon  repro- 
duction  cost  new,  less  depredation,  estimat- 
ed at  a  time  when  prices  were  at  high  tide 
and  rapidly  flnctoatlng,  does  not  accord  with 
reason,  and  would  be  unjust  to  the  public. 
The  reasoning  of  the  respondent  in  opposi- 
tion to  this  Insistence  meets  with  our  ap- 
proval, and  la  therefore  appropriate  IB  this 
connection: 

"We  are  unable  to  discern  how  any  well- 
balanced  mind  can  sdjust  itself  to  the  theory 
that  the  proper  valuation  to  be  placed  upon  a 
utility  plant  for  rate-m&king  purposes  may  be 
obtained  by  making  an  inventory  of  its  com- 
ponent parts  already  in  place,  and  estimating 
their  aggregate  cost  by  giving  to  each  part 
the  value  that  it  has  on  the  market  as  a  de- 
tached article  ready  for  use  anywhere.  In- 
cluded in  such  a  scheme  la  the  proposition  that 
the  public  must  pay  a  return  upon,  not  the 
actual  sums  spent  for  labor  at  the  time  the 
plant  was  assembled,  but  upon  such  sums  for 
labor  as  would  be  required  to  assemble  the 
plant  to-day. 

"In  the  main,  tbe  conatituent  parts  of  an 
asaembled  plant  of  a  utility  is  operation,  have 
been  dedicated  to  a  specific  use  in  which  the. 
public  has  an  interest.  They  are  available  for 
no  other  use*  and  are  without  any  considerable 
value  to  all  persons  except  the  company  operat- 
ing tbe  plant  and  the  public  served  by  it.  A 
telephone  post,  for  instance,  deep  and  firmly 
set  in  the  ground,  is  dedicated  to  a  particular 
use,  and  has  no  market  value  as  a  post  It  is 
not  on  the  market.  9o  it  is  with  the  wires 
and  cables  of  a  telephone  company,  and  so  It 
is  with  respect  to  all  the  constituent  parts  of 
a  plant  except  its  real  estate  and  Its  buildings, 
and  freqaeutly  these  buildings  are  derigned  for 
the  company's  peeoliar  use  and  are  worthless 
for  any  other  use." 

ludd  distinction  between  Industrial 
valuation  and  public  utlUty  valuation  made 
by  Dr.  John  H.  Gray,  of  the  Department  of 
Economics  of  tbe  University  of  Mlnneeota^ 
In  the  Public  UtIUttes  Magazine,  January, 
1917.  Is  pn^aslvdy  pertinent  to  tiie  mat- 
ter at  Issue.  His  conclusions  are  as  follows : 

"For  better  or  for  worse,  both  in  oar  phil- 
osophy and  in  our  law,  we  have  taken  what 
are  known  as  public  utilities  out  of  the  cate- 
^ry  of  unrestricted  private  property.  It  is 
very  true  that,  In  a  purely  tedinical  sense,  in 
law,  they  remain  private  property;  but  this 
has  not  the  slightest  economic  significance, 
since  tbe  law  has  essentially  taken  from  this 
property  tbe  chief  attribute  of  private  property 
—tbe  chance  of  speculative  gains.  The  doc- 
trine of  a  fair  return  In  public  utilities  forever 
separates  such  property  economically  from  or- 
dinaiar  private  property. 

"ilk  fact,  we  shall  never  come  to  a  clear 
view  of  the  object  or  reason  for  regulation 


(Uo. 

until  we  make  the  clear  dutinction  between 
one's  rights  over  property  which  is  devoted 
to  a  public  use,  and  one's  rights  over  this  same 
piToperty  when  it  ceases  to  be  so  dedicated. 

"The  methods  of  arriving  at  a  fair  value 
are  entirely  different  in  the  two  cases.  In  the 
one  case  the  property  is  subject  to  an  incum- 
brance; in  tbe  other  it  is  unincumbered.  In  ' 
the  one  case  it  is  free  to  seek  the  most  profi- 
table employment;  i&  the  other  it  is  restricted 
to  a  single  use. 

"This  is  the  foundation  stone  of  regulation, 
and  must  be  considered  as  a  part  of  every 
contract,  and  every  charter,  and  every  act  of 
a  public  utnity." 

Of  like  persuasive  force  is  tbe  fact  that 
not  only  the  respondent,  but  other  state  com- 
missions, have  adopted  the  reproduction  cost 
new,  less  depreciation,  plus  the  value  of  the 
plant  as  a  going  concern,  as  bases  in  reach- 
ing a  valuation  for  rate-making  purposes, 
but  in  so  doing  tb^  have  uniformly  used 
normal  pre-war  prices  in  estimating  tbe  cost 
of  labor  and  materlaL  Money  actually  spent 
and  materials  purchased  at  war-time  prices 
were  so  allowed,  as  was  done  in  this  case; 
but  such  a  valuation  as  is  Insisted  upon  by 
appellant,  based  uimn  war-time  or  abnormal 
prices,  has  been  coneldwed  as  grossly  unjust, 
and  has  not  beea  followed.  The  curious 
will  find  the  cases  in  this  b^alf  dted  in  tbe 
respondent's  brief. 

[II]  The  appellant  further  extends  that 
the  Commission  should  have  allowed  the  full 
amount  paid  by  it  to  the  American  Tele- 
graph  &  Telephone  Company  for  rental  on 
the  recovers,  transmitters,  and  induction 
coils  used  by  the  appellant,  and  essential 
to  the  service  rendered  by  It  This  conten- 
tion received  cwislderatlon  by  the  Commis- 
sion, not  In  the  allowance  of  the  full  amount 
claimed,  but  in  the  following  manner:  Evi- 
dence had  been  taken  in  regard  thereto  in  the 
St  Louis  Case,  and  it  was  found,  after  al- 
lowing for  repairs  and  granting  10  per  cent 
toT  depreciation,  that  tbe  cost  to  appellants 
for  rental  would  be  56  per  cent  less  than  the 
4^  per  cent  allowance  on  the  gross  revenue, 
as  claimed  by  the  appellant  Upon  the  basis 
thus  established  the  rental  allowance  for  the 
instruments  used  in  plaintiff's  entire  system 
in  tbla  state  was  estimated,  and  tbe  result 
ascertained  was  taken  into  account  In  de- 
termining the  reasonableness  of  tbe  rates. 
Public  Service  Com'n  v.  Southwestern  Bell 
Tel.  Co..  8  P.  S.  a  R.  494.  We  are  not  pre- 
pared to  say  from  the  evidence  adduced  that 
the  method  adopted  by  the  Commission  was 
not  a  fair  me.  While  not  determining  the 
right  of  the  sn^eUant  to  a  reasonabla  allow- 
ance for  rental  of  tbe  instruments  mention- 
ed, it  does  not  appeal  to  us  that  tbe  po- 
centage  basis,  which  seems  to  be  purely 
arbitrary,  Is  either  sdentiBc  or  satiafactory. 
An  Investigatton  of  this  subject,  shows  no 
nnanlnimlty  of  eitho:  Judldal  or  adndnlstni- 
tlve  opinion  op  this  subject-  The  percentage 
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method  has,  we  find,  tn  the  main,  bem  ap- 
proved by  2  courts  and  11  commlaskmi;  but 
4  6  otbar  cnnmlsdona  have  eldier  dl»- 
approved  the  method  or  the  amount  claimed 
has*  been  reduced  or  disallowed  for  rate- 
maUnc  purpowa.  On  aoeoimt  of  dlffierenoea 
In  the  fiicta  the  mllnga  or  ow^^fag*  In  these 
casee  are  not  dedslTO  of  the  matter  at  U* 
Bue,  and  heaca  their  citation  la  umeccBaary, 

Without  the  facUItte  afforded  b7  the  In- 
■Omenta  In  questl<m,  ths  tdeidione  com* 
paules  could  not  do  baatneea.  The  queatlon 
presents  Itself,  therefore,  whether  the  rery 
iDstrumentalltles  which  enable  the  appelant 
to  render  Its  bnalneas  proAtablek  or  at  least 
Sfve  It  an  earatng  c^paclt7,  should  be  con^ 
sldered  In  determining  the  chai^  or  tates 
It  exacts  for  Its  service.  The  reason  and 
Justice  of  the  rental  <aalm,  however,  need 
not  be  taken  Into  ccmstderatloa  herSb  as  a 
fair  rental  allowance  was  made  by  the  Com- 
mission,  and  there  Is  no  just  ground  of  com- 
pIMnt  In  this  behalf. 

IVi.  Oondtiuion. — Reviewing  the  appel- 
lant's assli^ihents  of  error,  aa  we  have  done 
in  reaching  the  foregoing  concludons  to  de- 
termine the  correctness  o£  the  judgment  of 
the  circuit  court,  we  find:  ^niat  the  rates 
established  by  the  Commission  were  lawful. 
Just,  and  reasonable,  and  hence  not  in  viola- 
tion of  any  law,  organic  or  statutory;  that 
app^ant,  as  a  condition  decedent  to  the 
determination  of  the  reasonaUoiesB  of  Its 
rates,  was  not  entitled  to  a  credit  for  the 
full  sum  paid  by  It  to  the  American  Tele- 
graph &  Telephone  Oompany  as  a  rental; 
that  the  manner  In  which  the  Commission 
reached  Its  conclusion  In  regard  to  the  nnrea- 
sonableness  of  f^tpellont's  rates  is  not  sub- 
ject to  just  criticism ;  that  the  Commission's 
ruling  In  refusing  to  allow  the  appelant  to 
charge  for  installation,  moving,  and  chang- 
ing of  names  was  not  error,  in  view  of  the 
reasonableness  Of  the  rates  established;  that 
the  cost  Of  establishing  plalntUTs  bnslness 
and  making  Its  plants  going  ccmcerns  on  the 
basis  insisted  upon  by  appellant  was  properly 
disallowed  by  the  Commission  in  eetlmatlng 
the  fair  and  reascmable  value  of  appellant's 
property;  that  the  Commission's  orders  In 
this  behalf  are  supported  by  the  evldenc^ 
and  are  In  conformity  with  the  law,  and 
hence  are  nether  discriminatory,  unrea- 
sonable,-or  unlawful;  that  the  value  of  ai>- 
pellant'B  "Intangibles,"  as  ascertained  by  the 
Commission,  accords  with  the  facts ;  that  the 
rates  established  by  the  Postmaster  Gener- 
al, exic^t  for  the  purpose  stated,  are  deter- 
minative of  no  Issne  here  Involved ;  that  the 
Gommtsslon'a  total  valnatlnu  of  appellanfB 
property  was  arrived  at  as  to  method,  time 
of  esthnatlon,  and  amount.  In  a  regular  and 
autSuwlied  manner,  and  afforded  substantial 
baste  tor  the  fixing  of  the  rates  and  the  con- 
sequent jn^ment  of  the  circuit  court  af- 
flnnlng  the  Commission's  action. 


In  the  absence  of  prejudicial  error,  the 
Judgment  of  the  circuit  court  Is  afflrmet^  and 
It  is  so  ordered. 

OBAYSS,  J.,  concnrs  In  separate  (winioo, 
in  which  WOODSON  and  maBBB,  con- 
cur. 

JAMS8  T.  BLAIB,  J.,  concnrs  In  separate 
opinion.  In  whldi  HIGBBB,  J.,  concurs. 
BliDBa,  Jh  concnrs  In  result 
DAVID  e.  BLAIB,  X,  Dft  slttlns. 

ORAVBS,  J.  [Ill  I  concur  in  the  opinion 
and  the  result  th»eof,  with  one  exception. 
tSy  objection  to  the  opinion  r^tes  to  that 
portion  of  the  opinion  which  denominates 
installatton  charges  as  unlawful.  The  Com- 
mission in  its  majority  opinion  held  that 
we  had  so  ruled  in  State  ex  reJ.  Columbia 
Tel  Co.  V.  Atkinson,  2T1  Mo.  loc.  clt.  36,  195 
S.  W.  741,  and  the  opinion  of  my  Brother 
relies  upon  that  case,  and  the  case  of  Brad- 
ford V.  atlzens'  Tel.  Co.,  161  Mich.  385, 
128  N.  W.  444,  137  Am.  St  Rep.  513. 
Neither  of  the  cases  covered  the  question 
of  iustallatlon,  removal,  and  other  kindred 
charges  Involved  In  this  controversy.  It 
is  said  that  the  installation  charge  dis- 
criminates against  the  short-term  user 
of  a  telephone,  in  that  it  requires  him 
to  pay  more  for  the  services  which  he  re- 
ceives. In  my  judgment  the  failure  to  allow 
such  charge  discriminates  against  the  long- 
term  user  of  the  phone,  and  to  obviate  such 
discrimination,  reasonable  charges  for  in- 
stallation, removal,  etc.,  should  be  sanction- 
ed by  the  Commission.  To  fix  a  rate  the 
Commls^on  must  have  In  view  (1)  the  value 
'of  the  property  In  the  public  service,  (2> 
the  gross  earnings  of  the  property,  (3)  the 
gross  expenses  of  operation  and  upkeep,  and 
(4)  a  fair  return  to  the  omiera.  The  rate 
established  must  reflect  all  these  things. 
SvMry  installation  and  removal  is  an  item 
of  ea^>ense,  and  most  find  a  place  in  the  ex- 
pense account  of  the  business.  When  It  does 
flod  this  place,  It  effects  the  rate  fixed.  The 
additional  expenses,  means  an  addition  to 
the  rate,  and  this  addition  must  be  borne 
largely  by  the  long-term  users  of  phones. 

To  illustrate,  a  man  blows  Into  one  house 
and  orders  a  phone,  the  installation  of  which 
goes  into  the  exp&aae  of  the  business.  The 
next  month  he  goes  to  another  houses  and 
additional  expense  of  removal  Is  occasioned. 
He  continues  these  moves  for  a  year,  and  In 
the  end  the  phone  company  has  paid  out 
more  upon  this  subscriber  than  it  gets  from 
him.  The  long-term  users  of  phones  have 
to  pay  this  expense,  because  It  Is  reflected, 
or  should  be  reflected  In  the  rate  which  they 
pay  for  the  phones  they  use.  So  that  tho 
failure  to  allow  such  installation  and  re- 
moval charges  In  fact  discriminates  against 
the  long-term  users  (estimated  at  85  per 
cent  of  the  total  number),  rather  than  the 
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short-term  user.  In  my  Judgment,  tbe  Idea 
of  charges  in  force  by  the  general  govern- 
f  ment  with  reference  to  these  things,  are 
Jnst  and  equitable,  and  should  receive  tbe 
approval  of  our  Piibllc  Service  Commission. 
But  the  majority  of  the  CommtssitHi  says, 
and  my  learned  Brother  says  that  we  out- 
lawed such  charges  in  the  Columbia  Case, 
271  Mo.  loc.  dt  36,  195  S.  W.  741,  enpra. 
The  facts  of  that  case  do  not  bear  out  that 
contention.  Tl\e  $3  charge  there  was  in  the 
nature  of  a  deposit  to  Induce  the  continu- 
ance of  the  use  for  a  year,  because  at  the 
end  of  a  year  he  received  full  credit  for  the 
advanced  $3.  The  charge  here  involved  la 
an  absolute  payment,  which  never  gets  back 
to  the  subscriber.  The  Colombia  case  discuss- 
es no  question  involved  here  and  in  no  wise 
supports  the  Commission  or  my  learned 
Brother.  If  it  did  support  either,  it  should 
be  overruled;  but  it  does  not,  and  may  be 
well  enough  on  tbe  questlona  inToIved  In 
that  case. 

Tbe  Michigan  case,  mentioned  supra,  does 
not  deal  with  installation  or  removal  charg- 
es at  all.  There  the  company  had  a  great 
number  of  subscribers  under  contracts  to 
pay  for  h<nne  phones  at  the  rate  of  $16  and 
business  pbonea  at  the  rate  of  %'2A.  It  then 
raised  Its  rate  to  flS  and  $30,  respectively, 
for  all  new  subscribers.  It  was  therefore 
charging  two  rates  for  the  same  service. 
The  old  patrtms  (some  with  10-year  con- 
tracts) paid  ftS  and  $24.  The  new  subscrib- 
er was  required  to  pay  $18  and  $30.  Phones 
"were  placed  free  to  all  patrons,  whether 
new  or  old  subscribers."  It  was  held  tliat 
this  constituted  a  dlscrlmlnatlCT  In  violation 
of  a  Michigan  statute,  and  tbe  opinion  Is 
sound.  But  tlila  case  touches  neither  idde 
nor  bottom  of  the  question  here  involved. 

If  the  rate  allowed  tbe  Oonunlsslon  Is 
a  reasonable  rate  tax  tbe  company,  this  qves- 
ttim  may  not  be  In  tills  case  exoept  In  a  very 
limited  way.  But  tbe  opinion  comdeDms  as 
unlawful  these  Installation,  removal,  and 
similar  duuven^  and  to  this  I  do  not  agree. 
On  tbe  contrary,  the  refnaal  of  tbe  Gonunls- 
sion  to  establish  and  recognise  snCb  diarges 
is  tbe  thine  that  works  tbe  wrong.  Nor  does 
tbe  charge  violate  any  provision  of  tbe  Pub- 
lic Service  Commission  Act  Their  refusal 
comes  nearer  working  tbe  discriminations 
condemned  b^  Oiat  act.  I  ttaeref<Hn  concur, 
with  tbe  reservation  herein  set  forth. 

HIGBEB  and  WOODSON,  JJ.,  concur  In 
these  views. 

JAMES  T.  BLAIR,  J.  (concurring),  I  do 
not  concur  In  that  part  of  the  opinion  wbioh 
seems  to  adhere  to  certain  former  decisions 
to  tbe  efTect  that  In  a  rate  case  which  has 
come  here  from  the  Public  Service  Commls- 
b1<»  this  court  will,  on  Its  own  view  of  the 
weight  (ft  the  evidence,  overturn  findings  of 
fact  made  by  the  Commission  and  supported 


by  substantial  evidence.  In  the  decision 
<Int  Com.  Com.  t.  Union  Pac  B,  Co.,  222 
n.  &  loc;  dt  54T,  82  Sup  Ct  108,  56  L.  Ed. 
808)  from  which  tbe  opinion  takes  the  sum- 
mary of  what  Is  to  be  considered  In  deter- 
mining the  reasonableness  of  a  finding  of 
fact  to  the  Conuutssioa  Is  to  be  foimd  a  hold- 
ing which  contradicts  tbe  condluslon  which 
seems  to  be  reached  In  the  opinion  in  this 
case,  and  shows  that  the  opinion  misinter- 
prets that  decision  In  summarizing  it.  Xn 
the  opinim  In  that  case,  immediately  follow- 
ing the  summary  partially  reproduced  in  the 
opinion  In  this,  la  the  following: 

"In  'determining  these  mixed  questions  of 
law  and  fact,  the  court  confines  itself  to  tbe 
ultimate  question  as  to  whether  the  Commis- 
sion acted  within  its  power.  It  will  not  con- 
sider tbe  expediency  or  wisdom  of  the  order, 
or  whether,  on  like  testimony,  It  would  have 
made  a  similar  ruling.  "The  findings  of  the 
Commission  are  made  by  law  prima  fade  true, 
and  this  court  has  ascribed  to  tiiem  the  strength 
due  to  the  judgments  of  a  tribunal  appointed 
by  law  and  Informed  by  experience.*  111.  Cent 
V.  I.  C.  a,  206  U.  S.  441.  Its  condusion,  of 
course.  Is  subject  to  review,  but  wbeo  sap- 
ported  by  evidence  Is  accepted  aa  final;  not 
that  its  dedsioQ,  involving  as  it  does  so  many 
and  such  vast  public  interests,  can  be  sup- 
ported by  a  mere  scintilla  of  proof— but  the 
courts  wOl  not  examine  the  facts  further  tiian 
to  determine  whether  tiiere  was  sabstantlal 
evidence  to  sustain  Uie  mder." 

In  the  case  cited  In  tbe  fwegolng  quotation 
it  was  also  said: 

"And  in  any  spedal  case  of  conflicting  evi- 
dence a  probative  force  must  be  attributed  to 
the  findings  of  the  CommissioD,  which.  In  addi- 
tion to  'knowledge  of  conditions,  of  environ- 
ments and  of  transportatioii  relationa,'  has  bad 
tbe  witnesses  before  It  and  has  been  able  to 
judge  of  them  and  their  manner  of  testifying. 
Li  tiie  case  at  bar  theae  conMderations  are  rein- 
forced by  a  concurrent  judgment  of  tbe  cir- 
cuit court."  206  U.  S.  441,  27  Sup.  Ot  700, 
61  L.  Ed.  1128. 

In  I.  C.  O.  V.  DL  Cent.  E.  R.,  215  U.  S. 
loc  clt.  470,  80  Snpi  Ot  160,  64  L.  Ed.  280. 
cited  In  the  majority  opinion,  appears  the 
following: 

"Plain  as  It  is  that  tbe  powers  just  stated 
are  of  tbe  essence  of  judicial  authority,  and 
whidi,  therefore,  may  not  be  curtailed,  and 
whose  diacharge  may  not  be  by  us  In  a  proper 
case  avoided,  it  is  equally  plain  that  such  per- 
ennial powers  lend  no  support  whatever  to 
tbe  proposition  that  we  may,  under  the  guise 
of  exerting  judicial  power,  usurp  merely  ad- 
minlBtratlve  functions  by  setting  aside  a  law- 
ful administrative  order  upon  oar  conception  as 
to  whether  the  admfnistrative  power  has  been 
wisely  exercised.  Power  to  make  the  order, 
and  not  tbe  mere  expediency  or  wisdom  of 
having  made  it,  Is  the  question.**- 

In  B.  9c.  O.  ▼.  Coal  Co.,  216  U.  8.  loc.  eit 
494.  496,  aO  Sop.  Gt  164,  64  U  SkL  292,  also 
cited  in  tbe  majority  opinion,  Oie  rule  In  tiie 
next  prevkmsljr  ctted  ease  was  VMinmd.  It 
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was  also  approTed  In  Enapp  y.  Trust  Co.,  216 
U.  S.  loa  clt  G54,  80  Sup.  Ct  412,  M  L.  Ed. 
610,  wblch  the  majority  oi^on  next  cites. 
The  decision  In  I.  O.  O.  t.  Railway.  168  U. 
S.  loc  dt  176,  18  Sup.  Ct  42  L.  Ed.  414, 
la  not  in  point  Interpreted  as  it  is  in  the 
majority  opinion,  it  is  overruled  by  the  other 
cases  cited  therein.  In  Van  Dyke  t.  Oeary, 
244  U.  S.  loc.  clt.  49,  37  Sup.  Ct  487,  61  L. 
Ed.  973,  also  cited,  the  court  said:  "We  can- 
not say  'that  it  was  impossible  for  a  fair- 
minded  board  to  ccHne  to  the  result  •  *  • 
reached' " — and  affirmed  the  Judgment 
There  is  nothing  in  Fenn.  B.  R.  t.  Towers, 
24fi  U.  S.  6,  38  Sup.  Ct.  2,  62  L.  Ed.  117,  U 
R.  A.  1918C,  475,  which  contravenes  anytbinfi 
in  the  above  excerpts.  N.  Y.  &  Q.  Gas  Co.  v. 
McCall,  245  U.  S.  loc  clt  348,  33  Sup.  Ct. 
122.  62  L.  Ed.  337,  is  In  harmony  with  the 
other  cases  cited  from  the  same  court  In 
K.  C.  So.  By.  V.  D.  S.,  231  U.  S.  loc.  clt  456, 
34  Sup.  Ct  136,  58  U  Ed.  206,  52  li.  R.  A.  (N. 
ax  It  the  court  said  of  the  Interstate  Com- 
xnerce  ConimisslQn: 

"So  kov  BB  it  acts  ftlriy  and  rMsonably 
withbi  the  grant  of  power  constitutionally  con- 
forred  by  Congress,  its  orders  are  not  open 
to  Judicial  reriew." 

In  I.  C.  C.  V.  Railroad,  222  U.  S.  loc.  dt. 
865,  32  Sup.  Ct  114,  56  L.  Ed.  308,  the  court 
concluded  its  opinion  thus: 

"CoDBiderlog  the  case  as  a  whole,  we  cannot 
say  tliat  the  order  was  made  because  of  the 
effect  of  the  advance  on  tbe  lumber  Industry; 
nor  because  of  a  mistake  of  law  as  to  pre- 
sumptions arising  from  the  long  continuance 
of  the  low  rate,  when  th«  carrier  ms  not  earn- 
ing dividends;  nor  that  fftere  tpat  no  eoMeiuw 
to  tmpport  iA«  iMOno.  If  to,  iAo  Ccmwtinion 
MJted  witldm  Ki  potoer  and,  «a  view  of  the 
atatutet  It*  low/W  erdon  oanmet  "be  enjoiaiBd.*' 
(Italics  ours.) 

Cedar  Rapids  Gas  Co.  v.  Cedar  Rapids.  223 
U.  S.  655,  32  Sup.  Ct  389,  56  L.  Bd.  594,  Is 
not  out  of  harmony  with  the  rest.  Neither 
is  La.  R.  R.  Co.  v.  Tel.  Co.,  212  U.  S,  loc.  clt 
421,  424,  29  Sup.  Ct  357,  53  L.  Ed.  577.  et  seq. 
In  State  Public  U.  Com.  ex  T.  Gas  & 
Electric  Co.,  291  111.  209,  125  N.  Bl  801,  also 
citedj  It  was  hdd: 

"The  fixing  of  rates  is  not  a  Judicial  func- 
tion, and  the  right  to  review  the  conclusion  of 
the  legislature  or  of  an  administrative  body, 
acting  under  authority  ddegftted  by  the  Legisla- 
ture, is  limited  to  determining  whether  or  not 
the  Legislature  or  the  adminlBtrative  body  act- 
ed within  the  scope  of  its  authority,  or  the 
order  is  without  substantial  foundation  in  the 
evidence." 

In  that  case  varioos  decisions  of  Illlaols 
and  other  states  to  a  like  effect  are  dted. 
In  Herrmann  r.  Newtown  Gaa  Co.,  P.  U.  R. 
1918D,  loc  dt.  611  et  seq.,  vpill  be  found 
scores  of  dedsltwis  of  the  same  kind,  from 
many  Jurisdictions.  In  fact  the  previous  de- 
dalODft  of  tbia  court  sound  practically  the 


only  discordant  note.  No  effort  is  here  made 
to  examine  the  various  dedslons  ftom  other 
Jurisdictions  cited  in  the  majority  o[dnion 
further  than  to  show  that  they  do  not  sup- 
port any  view  that  this  court  can  examine 
the  evidence  and  overturn  the  finding  of  the 
CommIssl<Hi  on  the  single  ground  that  It  Is 
against  what  this  court  deems  to  be  the 
weight  of  the  evidence. 

Counsel  on  both  sides  of  this  case  invoke 
the  rule  of  the  cases  as  that  rule  appears 
from  the  above  quotatlms.  Coungel  for  ap- 
pellant cite  more  than  50  decisions  as  sus- 
taluinff  tlie  rule.  A  few  qnotatlonB  from 
these  may  be  pertinent 

"Tb%  principle  on  whlcb  the  court  acts  in 
determining  whether  or  not  an  order  of  the 
Oommidslon  is  rmsonable,  have  been  the  sub- 
ject of  much,  controversy,  but  the  law  on  that 
subject  Ib  now  pretty  w«ll  settled.  The  Legis- 
lature never  Intended  that  the  court  should  put 
itself  in  the  place  of  the  Commission,  try  the 
matter  anew  as  an  administrative  body,  substi- 
tuting its  findings  for  those  of  the  Commission. 
A  statute  which  bo  provided  would  be  uucon- 
stitntional  as  a  delegation  to  the  Judiciary  of 
nonjudicial  powers.  [Citing  numerous  eases.] 
*  *  *  The  courts  must  not  usurp  legislative 
or  administrative  functions  by  setting  aside  a 
legislative  or  administrative  order  on  their  own 
conception  of  its  wisdom."  State  v.  Great 
Northern  Ry.  Co.,  130  Minn.  57,  158  N.  W. 
247.  Ann.  Cas.  1917B,  1201. 

"If  the  order  made  by  the  Commission  does 
not  contravene  any  constitutional  limitation,  is 
within  the  constitutional  and  statutory  author- 
ity of  that  body,  and  not  wmipported  by  ieeti' 
monv  [italics  ours].  It  cannot  be  set  aside  by 
the  courts,  as  it  is  only  the  exercise  of  an  au- 
thority whldi  the  law  vests  in  the  commission." 
Penn.  Co.  t.  XJ.  S.,  236  U.  S.  loc.  dt  861,  88 
Sup.  Ot  878,  66      lOd.  616. 

With  respect  to  the  function  of  a  court 
In  reviewing  an  administrative  order,  the 
Court  of  Appeals  of  Maryland  (Penn.  Co.  v. 
Towers,  126  Md.  59,  94  Atl.  330,  Ann.  Cas. 
1917B,  1144)  quoted  with  approval  the  fol- 
lowing from  the  dedslon  in  M.,  St  P.  ft  S. 
S.  Ry.  V.  R.  R.  Com.,  136  Wis.  146,  116  N. 
W.  905,  17  L.  R.  A.  (N.  S.)  821: 

"The  function  of  a  court  'is  not  to  determine 
whether  rate  or  service  fixed  by  it  is  reasonable 

and  just  but  to  determine  whether  the  order 
is  unreasonable  or  unlawful.  If  the  order  is 
found  by  the  court  to  be  such  that  reasonable 
men  might  well  differ  as  to  its  correctness,  it 
cannot  be  said  to  be  unreasonable.' " 

This  Judgment  was  'affirmed  in  Pain.  Co.  t. 
Towers,  245  U.  S.  6,  38  Sup.  Ct  2,  62  L.  Ed. 
m,  L.  R.  A.  1918C,  475.  With  respect  to 
the  Interstate  Commence  Commlssicm  tt  was 
said  by  a  District  Court  (three  Judges  sitting) 
In  St  U  ft  S.  W.  By.  Co.  t.  U.  8.  (P.  234 
Fed.  loc  dt.  675,  that: 

"Whatevet  view  the  court  might  entertain 
upon  Itr  or  Qpon  the  expediency  or  wisdom  of 
the  order,  is  not  material.  The  court  cannot 
interfere  wi^i  the  rates  &ud,  or  practice  as- 
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tabli^ed,  by  tbe  Commissfoa,  tiDless  it  is  made 
plainly  to  appear  that  the  orders  are  void,  aa 
TlolatiTe  of  the  Constitntion.  or  wanting  in  con- 
foimitj  to  statDtory  authority,  or  has  been  ar- 
bitrarily  exercised;  and  the  daty  of  the  coart 
is  to  detenniite  the  sole  question,  whether  or 
not  Hie  order  of  the  particular  case  is  based 
apon  Babstandal  evidence,  heard  and  oonaider- 
ed  by  i±e  commission.'' 

In  O.,  M.  ft  St.  P.  Ry.  Co.  t.  Com.,  268  lU. 
49,  108  N.  B.  720.  the  Supreme  Court  of  lilt- 
Dols  Bald: 

"The  power  to  fix  rates  la  legislative,  whether 
exercised  by  the  Legislature  directly  or  by  an 
adminiBtrative  body  under  delegated  authority. 
The  fixing  of  ratea  is  not  a  judicial  function, 
and  the  right  to  review  the  conclusion  of  the 
Legislature  or  an  administratiTe'  body  is  limited 
to  determining  whether  the  'board  acted  within 
the  scope  of  its  authority  or  the  order  ia  vritboot 
foundation  in  the  evidence,  or  a  constitutioiial 
right  of  the  carrier  has  been  infringed  apon  by 
fixing  rates  which  are  confiscatory  or  insuffi- 
cient to  pay  the  cost  of  the  traffic  and  return 
the  carrier  a  reason^le  profit  on  the  faiTcat- 
mrat." 

"Reviewing  courts  will  examine  the  facta  npon 
which  the  order  is  based,  and  if  there  is  sub- 
stantial evideiice  to  sustain  the  order-^ot  a 
mere  scintilla  of  proof— the  order  will  be  sns- 
taloed."  Chicago  Motor  Bus  Co.  v.  Chicago 
Stage  Co.,  287  Bl.  320.  122  N.  B.  477. 

In  State  Public  UtUltiea  Com.  t.  R.  B. 
AssX  281  Bl.  181,  118  N.  Bl  71,  the  rule  laid 
down  in  0.,  M.  St.  P.  Ry.  Co.  v.  Com.,  supra, 
Is  applied,  and  muny  cases  dted  in  its  sup- 
port In  City  V.  Appleby,  210  N.  T.  76,  113 
N.  E.  797,  the  same  principle  was  approved. 
This  judsment  was  affirmed  In  245  U.  S.  345, 
38  Sup.  CL  122,  62  li.  Ed.  337.  In  Lima  Tel. 
&  TeL  Ca  v.  Com.,  08  Ohio  St  110,  120  N. 
B.  S30,  It  was  said: 

"It  Is  well  setUed  that  thia  court  wIU  not 
substitute  its  judgment  for  that  of  an  adminis- 
trative body  •  •  •  within  its  province.  Be- 
fore the  court  will  Interfere  with  an  order  of 
the  Public  Utilities  Oommission  it  must  appear 
from  a  consideTation  of  th^  record  that  the  ac- 
tion waa  unlawful  or  nnreasonaUe.  Hoddng 
VaUey  By.  Oo.  t.  Com..  92  Ohio  St  882." 

The  same  view  (aa  tai  the  preceding  ded- 
■ion)  as  to  its  fancHoiu  In  revlewiiig  au  order 
of  the  Public  Service  Commission  of  Penn^yl- 
Tftnla '  vas  taken  b7  the  Supreme  Court  ct 
that  state  In  Bonni^  v.  Water  Co..  260  Pa. 
289,  103  AtL  744.  Numerous  dedsinu  are 
dted.  Other  dedslbne  which  may  throw 
some  light  on  the  matter,  and  which  also 
are  dted  by  appellant  are:  Sayaa  t.  Rail- 
road, 00  Tt  201.  07  Atl.  660.  Ann.  Oas.  1918B. 
1050;  Oahkosh  Waterworks  Go.  t.  Ciom..  161 
Wis.  122,  162  N.  W.  869,  L.  B.  A.  1916F.  B92; 
San  Joaquin  H  ft  P.  Corp.  t,  Oom.,  176  CaL 
74,  166  Pac.  16;  Pub.  Service  Com.  t.  By. 
Co,  122  Ud.  89B.  90  Aa  119;  State  v.  By. 
Co.,  71  Fla.  433,  71  South.  643. 

Counael  for  respondent,  aa  already  stated, 


Join  appdlanfs  counsel  In  oontoidlng  toe 
the  same  rule.  Some  decisions  which  an- 
Donnce  the  same  doctrine  are  omitted  b»- 
canse  <tf  omstitntlanal  or  statutory  provl- 
Blona  In  tbe  state  In  whldi  they  were  ren- 
dered wbldi  acconnt  for  them  Ind^endraitly 
of  the  doctrine  itsdt  Tnrther  0ie  question 
In  dedstons  afElBctlng  orders  of  the  Interatate 
Commerce  Commissi  oa  decisions,  though 
analogous^  la  not  identical  with  tlM  questitm 
In  this  cas&  It  Is  nevertbetess  true  that  the 
overwhelming  weight  of  authority.  In  fact 
pradically  all  the  decisions,  supports  the 
rule.  ThB  dedsiona  cannot  be  read  wlUiout 
the  oonduslon  bdng  Induced  that  an  order 
of  the  Public  Service  Onnmlsslon  1^  when 
Bui^rted  eubstautial  evidence,  Immnne 
from  attack  In  so  far  as  the  finding  oa  the 
facts  Is  concerned.  ^Hiese  cases  make  It 
plain  that  the  Leglslattire  cannot  constlta- 
tionally  confer  power  upon  this  court  to  re- 
view the  weight  of  the  evldotce  In  passing 
upon  the  validity  itf  an  order  <tf  Uie  Con- 
mlaslon.  That  would  amount  to  transfonn- 
iag  the  conrt,  pro  hac  vice,  into  an  adminis- 
trative board,  and  thereby  taking  it  out  of 
the  Add  of  its  constltutifmal  powo',  and, 
for  the  time,  making  it  a  part  of  another 
magistracy.  The  Legislature  can  no  more 
do  thla  than  it  can  canter  a  part  of  thia 
court's  Judicial  authority  upon  the  executive. 
Our  former  dedslons  are  violative  at  this 
prindple.  Heretofore,  In  some  of  our  ded- 
slons, rdlance  has  been  placed  upon  the  stat- 
ute as  Justifying  the  substitution  this 
conrt  of  its  Judgment  for  that  of  the  Com- 
missdOD  on  the  weight  of  the  evidence  as  to 
the  fachi  fotmd  by  that  body.  As  shown  by 
the  cases  dted  and  r^erred  to.  this  amounts 
simply  to  the  usurpation  of  administrative 
functi<m&  The  statute  could  not  confer  sndi 
power  even  had  that  been  attempted.  The 
Legislature  cannot  Impose  upon  this  court 
and  this  court  cannot  accept  as  a  court  duUes 
of  a  legislative  or  quasi  legislative  character, 
such  as  rate  making  for  public  service  cor- 
porations. But  the  statute  does  not  attonpt 
to  confer  such  power.  Sections  10534  and 
10636,  a  S.  1919,  read  aa  follows: 

"Sec.  10634.  All  rates,  tolls,  diarges,  sdied- 
ules  and  joint  rates  fixed  by  the  Commission 
shall  be  in  force  and  shall  be  prima  fade  law- 
ful, and  all  regulations,  practices  and  services 
prescribed  by  the  Commission  shall  be  In  force 
and  shall  be  prima  facie  lawful  and  reasonable 
until  found  otherwise  in  a  suit  brought  for 
that  purpose  pursuant  to  the  provislwaui  of  thla 
chapter. 

"Sea  10636.  In  all  trials,  actions,  suits  and 
proceedings  arlring  under  the  provisions  of  thla 
diapter  or  growing  out  of  the  exercise  ot  the 
authority  and  powers  granted  herein  to  the 
Commlnion,  the  burden  of  proof  shall  be  upon 
the  party  adverse  to  such  Commission  or  seek- 
ing to  set  aside  any  determination,  requirement 
direction  or  order  of  said  Commission,  to  show 
by  clear  and  aatisfactory  evidence  that  the  de- 
tenninatlou,  reqttiremeat  direction  or  order  ef 
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the  Ctanmisslon  complained  of  ts  unreasonable 
or  onlawfal  as  the  case  maj  be." 

Under  this  last  section  the  question  pre- 
sented in  this  court  on  an  Issue  of  fact  Is 
whether  there  Is  "clear  and  satisfactory  evi- 
dence" that  the  action  of  the  Commission 
was  (1)  unreaBonable  or  (2)  unlawful.  So 
far  as  I  hare  been  able  to  find,  in  no  ded- 
Bion  In  this  state  has  It  ever  been  held,  prior 
to  the  establishment  of  the  Commission,  that 
an  order  of  any  administrative  body  was 
either  unreasonable  or  unlawful  mer^  be- 
cause It  was  not  supported  by  what  seemed 
to  the  reviewing  court  to  be  the  weight  of 
tha  evidence.  In  such  cases  the  test  of  rea- 
8<mablene3S  and  unlawfulness,  so  far  as  Its 
support  by  evidence  Is  concerned,  is  simply 
whether  there  is  substantial  evidence  to  sup- 
port the  finding  upon  which  the  order  rests. 
This  is  what  the  statute  applicable  In  this 
case  prescribes.  It  is  also  the  gist  of  the 
dedsiona  oa  the  point  existing  when  the 
statute  was  enacted — and  of  those  since  ren- 
dered— ^lo  which  a  rule  like  that  of  this  stat- 
ute is  really  discussed.  It  is  the  rule  of  the 
cases  from  other  Jurisdictions  cited  in  the 
majority  opinion,  and  others  cited  or  refer- 
red to  in  this,  and  of  almost  numberless 
others. 

In  the  cases  in  this  state  in  which  it  is 
held  that  an  order  of  the  Commlsslrai  will 
be  set  aside  upon  this  court's  coming  to  the 
conclusion  that  It  Is  against  the  weight  of 
the  evidence,  as  weighed,  by  this  court,  it 
does  not  appear  Qiat  these  sections  of  the 
statute  have  bad  consideration.  Those  deci- 
sions are  based  upon  the  last  sentence  -  in 
section  111,  Laws  1913,  pp.  641,  642.  The 
same  sentence  appears  at  the  close  of  section 
10622,  R.  S.  1919.   That  sentence  Is: 

"The  dreoit  courts  of  the  state  shall  always 
be  deemed  open  for  the  trial  of  suits  brought 
to  review  the  orders  and  decisions  of  the  Com- 
mission, as  provided  in  this  chapter,  and  the 
same  shall  be  tried  *  *  *  as  suits  In  eaolty.** 

.  This  last  clanse  contains  the  language  ra- 
iled upaa.  In  the  first  place,  this  sentence 
applies  to  dreult  courts,  and  la  not  directly 
applicable  to  tbla  court  Section  10525  re- 
fers to  thla  court,  and  contsInB  no  language 
similar  to  that  quoted  from  section  10/S32. 
In  the  secwid  place,  Oie  language  of  this 
quoted  sentence  la  general.  That  of  sections 
10634  and  10635  Is  particular.  There  are 
aeveral  filings  Characteristic  of  a  trial  or 
hearing  In  equity  other  than  the  duty  of  the 
chancellor  to  decide  according  to  the  wdght 
of  the  erldencft  TtiSa  general  tenguage  ought 
not  to  be  held  to  expunge  the  particular  pro- 
Tlslons  of  sections  10534  and  lOi^  In  any 

•  event  la  the  third  place,  to  construe  this 
gaieral  language  as  an  attempt  to  give  to 
tbia  court  <ra  its  view  of  the  w^gbt  of  the 
evldoice,  the  power  to  substitute  Its  findings 
of  fact  for  those  of  the  Gommlsslonf  and 
therefore  to  overturn  the  findings  of  that 


body  when  tbe^  are  supported  by  substantial 
evidence.  Is  to  construe  it  as  an  attempt  to 
authorize  this  court  to  step  outside  Its  Judi- 
cial functions  and  employ  itself  In  adminis- 
trative duties — a  meaning  which  renders  the 
provision  violative  of  the  Constitution.  In 
the  fourth  place,  it  convicts  the  Ijegtslature 
of  the  absurdity  of  providing  a  board  ot 
specialists  in  the  matter  of  regulating  public 
service  oori>oratl<m8  and  then  authorizing  a 
tribunal,  composed  of  men  who  are  certainly 
not  specialists  In  that  field,  to  Impose  its 
view  of  the  weight  of  the  evidence  In  all 
matters  upon  those  who  are  designed  to  be 
and  doubtless  are  'skilled  In  such  matters  of 
regulation. 

The  previous  (pinions  of  this  court  upon 
this  question.  In  some  of  which  the  writer 
concturred,  do  not  contain  any  evidence  of  a 
real  examination  of  Uie  Issae^  Those  ded- 
sitms  are  appoeed  to  practically  all  dedslous 
In  the  country  on  the  point  obviously 
Incorrect  and  should  be  overruled  without 
further  delay.  If  the  majority  (^>lni(m  is  to 
be  understood  as  reaffirming  them,  which 
matter  its  language  leaves  rather  in  doubt 
I  do  not  agree  to  that  reaffirmanee.  If  that 
opinton  la  to  be  understood  as  adopting  the 
rule  of  the  cases  dted  from  otiier  Jurisdic- 
tions In  support  of  the  rule  it  states,  then  Its 
language  diould  be  changed  to  adopt  that 
rule  In  plain  terms,  and  expressly  overrule 
our  fOTmer  decisions  upon  this  question. 

IL  (2)  With  respect  to  the  insUllatlon 
diarge  which  Is  discussed,  tiie  question  of  its 
allowability  Is  not  Involved  in  this  case.  It 
the  boldlng  of  the  majority  opinion,  that 
the  rate  fixed  will  produce  an  adequate  re- 
turn, Is  sound,  appellant  will  recdve  from 
that  rate  alt  to  which  It  is  entltied.  If  It 
does  so,  the  details  of  Its  f^ierating  expoises 
need  not  be  token  up  one  at  a  time  to  deter- 
mine whether  each  Is  a  vaUd  basis  of  on  al- 
lowable charge  in  proper  drcumstances.  AU 
such  expenses,  Indudlng  those  for  Installa- 
tlou,  are  covered  by  the  rate  fixed,  on  the 
hypotiieels  that  the  opinion  Is  correct  In  hold- 
ing tiiat  the  rate  will  yield  an  adequate  re- 
turn. The  subscribers  who  occasion  less  than 
the  average  Installation  expense  are  not  here 
complaining,  because  the  whole  (rf  that  ex- 
pense Is  Indnded  In  the  return  from  the 
general  rates  ot  which  they  pay  a  part.  A 
complaint  from  them  might  present  the  ques- 
tion. The  company  Is  not  injured  by  an  In- 
equitable distribution  of  the  expense  among 
the  subscribers.  It  la  concerned  more  with 
the  question  whether  the  total  return  from 
the  whole  body  at  subscribers  will  g^ve  It 
the  sum  to  which  It,  is  entitled.  The  opinion 
holds  the  total  return  Is  adequate. 

m.  Appellant  apparently  approaches  the 
prlndpal  question  on  the  theory  that  the 
question  of  fact  In  the  case  concerns  the 
reasonableness,  of  tb»  rates  In  force  before 
the  order  presented  for  review  was  made. 
The  statute  set  out  in  a  preceding  paragraph 


Digitized  by  Google 


283  SOUTHWESTBBM  BBPOBTBB^ 


(Mo. 


requires  Oils  coDvt  to  Inquire  whettaer  tbe 
order  was  nnreaaonable  or  unlawful,  and 
(Hmfronts  appdlant  with  a  preaumptliRi  that 
It  Is  neither,  but  both  reasonable  and  lawfoL 
I  concur  In  the  result  reached. 

HIQBEB,  J.,  concurs  herein. 

On  Motion  f  o^  Rehearing. 
EtiDER,  J.  On  motion  rehearing  ap- 
pellant contoids  that  under  tbe  opinions  filed 
herein  we  have  left  tbe  mattw  of  service 
c(mnectIon  charges  In  such  an  unsettled  state 
as  to  cause  "confusion  In  the  minds  of  the 
Commission  and  tbe  telephone  utUlttea  of  the 
state  as'  to  whether  <w  not  the  tenUse  con- 
nection i^rges  are  bdd  to  be  dlscrlmlnatorjr, 
or  otherwise,  by  this  court."  While  I  c<m- 
curred  In  the  result  of  the  opinion  filed  by 
my  learned  assodate,  Chief  Justice  WALK- 
SB,  I  expressed  no  fqilnlon  up<m  the  ques- 
tion now  urged.  In  order  to  clarify  the 
subject  somewhat  I  add  to  my  ctmcnrrence 
the  view  that  sach  charges^  when  Jnat  and 
reasonable,  are  neither  discriminatory  nor 
unlawful.  While  upon  first  Impression  they 
might  aeem  to  impose  an  unftir  burden  upon 
the  Individual  subscriber  applying  for  tbe 
Installation  or  removal  of  a  telephone,  never* 
thelesa,  If  subjected  to  a  thorough  analysis, 
they  win  be  found  to  be  in  furtherance  of 
an  equitable  dlstributlMi  at  t^ratlve  coats 
among  all  subscribers. 


Ex  parte  OPPENSTEIN  et  al.    (No.  22925.) 

(Supreme  Court  of  Missouri,  in  Banc  July  22, 

1921.) 

1.  Cemtltstlsaal  law  «C3»45— Court  bM  ao  pow- 
er te  chaaga  CoBatltstloa,  bat  ea^  to  Inter- 
pret. 

In  determining  whether  Oonat.  art.  8,  {  3, 
relative  to  election  by  ballot,  permits  tbe  use 
of  the  ballots  in  evidence  in  judicial  proceed- 
ings, the  court  can  only  construe  tbe  Consti- 
tution, and  cannot  substitute  a  policy  whidi  it 
deems  better  than  that  preacribed  in  the  Con- 
stitution. 

2.  Election*  «=328— Constitutional  provision  of 
voting  by  ballo.t  held  to  require  seoreoy. 

Section  3  of  article  8  of  the  Constitution, 
providing  that  all  elections  b;  the  people  shall 
be  by  ballot,  requires  secrecy  of  the  ballot,  and 
such  secrecy  cannot  be  violated  in  any  judicial 
proceedings  except  those  specifically  mention- 
ed in  the  Constitution. 

3.  Elections  ^=928  —  Provision  for  nambering 
ballots  does  not  warrant  violation  of  secrecy 
of  ballot;  "election  by  ballot." 

As  section  3  of  article  8  of  the  Constitu- 
tion provides  that  all  elections  shall  be  by  bal- 
lot, which  means  of  a  secret  ballot,  tbe  fur- 
ther provision  that  the  ballots  must  be  num- 
bered, although  removing  the  veil  of  seerecy 


of  the  ballot  to  some  extent,  does  not  entirely 
destroy  the  secrecy  of  the  ballot  so  as  to  per- 
mit tbe  examination  of  the  ballots  in  proceed- 
ings other  than  those  therein  specified. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Election  by  Bal- 
lot.] 

4.  ElsotlORB  «=»28— That  elootioa  offleers  siay 
testify  at  to  how  votera  voted  does  not  u- 
thorize  examlaatlon  of  ballots. 

Under  section  8  of  artide  S  of  the  Consti- 
tution, requiring  elections  to  be  by  ballot,  which 
means  a  Secret  ballot,  and  further  providing 
that  an  election  officer  may  not  disclose  how 
any  voter  shall  have  voted  except  as  a  witness 
in  a  judicial  proceeding,  tbe  permitting  of  elec- 
tion officers  to  testify  in-s  judicial  proceetUng 
cannot  be  conatmed  as  alloiring  the  use  of  bal- 
lots ss  evidence. 

5.  Elections  «=>28— Ballot  nay  be  exanlaed 
only  In  election  oontest. 

Under  section  3  of  artide  8  of  tbe  Consti- 
tution, providing  that  in  election  contests  the 
ballots  may  be  counted,  compared  with  a  list  of 
voters,  and  examined  under  legal  safeguards 
and  regnlations,  eaaminatton  o£  ballota  aa  evi- 
dence is  limited  to  eleedmi  contests  only. 

6.  Constltational  law  ^»I6— Rejeotlon  of  prop- 
osltfon  by  eonstitntional  ooBveatlOB  shows  la- 
tended  ooMtrnctioB  of  presoat  provlsloa. 

Where  the  constitutional  convention  reject- 
ed a  proposition  that  all  baUots  should  be  sub- 
ject to  inspection  and  examination  in  all  cases 
of  contested  elections  and  judidal  proceedings 
and  limited  inspection  of  ballots  to  election 
contests,  this  is  condusive  of  the  question  of 
intent  of  the  convention  as  to  the  hiterpretation 
of  tbe  present  provirion. 

7.  Eleetlou  «3928— Statvte  prevldiat  lor  ex- 
aminatlea  ef  ballets  held  wlthost  force  In 
gart,  as  oontrary  to  the  Censtltutlea. 

Rev.  St  1919,  i  5403.  providing  that  bal- 
lots may  be  examined  in  Investigations  and 
trials  Is  without  force,  except  as  to  ballots  cast 
in  primary  elections  and  as  to  election  contests, 
in  view  of  Const,  art.  8,  |  3. 

B.  Elections  «»2&-Altboagh  ballote  had  bees 
examined  in  eentsst  over  eae  eflloe^  thoy 
may  not  be  osad  as  evldenoe  la  another  Jodl- 
elal  procaeding,  ■ 

Where  the  ballots  had  been  examined  and 
counted  in  an  dection  contest  for  the  office  of 
mayor,  but  votes  for  other  officers  were  kept 
secret,  and  even  if  secrecy  of  the  ballot  as  to 
other  officers  was  illegally  violated,  this  will  not 
justify  examination  of  ballots  as  testimony  in 
a  judicial  proceeding  not  an  election  contest. 

9.  Elections  «=>28— Statute  prohibiting  disdo- 
sure  of  Information  that  would  tsnd  tn  show 
who  voted  any  ballot  valid. 

Although  section  5403,  Rev.  St.  1910,  so  far 
as  it  permits  examination  of  ballots,  is  with- 
out force  88  conflicting  with  section  3,  art  8. 
of  the  Constitution,  except  as  to  primary  elec- 
tions and  election  contests,  since  tiiere  is  noth- 
ing in  section  3  prohibiting  tbe  Legislature  from 
enacting  that  the  ballots  shall  not  be  used  in 
evidence  fn  proceedings  other  than  contested 
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elections,  the  provisicHD  in  uction  6403  that  bal- 
lots shall  not  be  used  or  information  disclosed 
in  a  way  tbat  would  tend  to  show  who  voted  any 
balTot  is  ntlid. 

10.  ElentioM  «=>28  —  Proposed  use  of  ballots 
held  to  violate  statnto* 

Under  Eev.  St.  1819,  8  5403,  providing  that 
election  ballots  shall  not  be  used  or  any  infor- 
mation disclosed  tending  to  show  who  voted 
any  ballot,  ballots  cannot  be  used  as  evidence 
in  a  criminal  case,  even  if  not  prohibited  by 
the  Constitution,  where  the  numbers  and  names 
of  the  voters  who  cast  them  are  on  file  in  the 
office  of  the  derk  of  the  court  in  connection 
with  an  election  contest,  as  this  wonld  tend  to 
show  who  voted  the  ballots. 

Hfgbee  and  David  B.  Blair,  33.,  dissenting. 

Orlsinal  petition  in  habeas  corpus  by  Louis 
Oppenstdn  and  others  against  Jotm  U  Miles, 
Marshal  of  Jackson  County.  Petttloneis  dis- 
charged from  custody.  , 

Frank  W.  McAUlater,  Chas.  M.  Blackmar, 
Armwell  li.  Ckwper,  and  Edward  J.  Ourtln, 
all  of  Kansas  City,  for  petitioners. 

Cameron  L.  Orr,  of  Kansas  City,  Pros. 
Atty.,  for  marshal,  of  Jackson  county. 

JAMBS  T.  BLAIR,  C.  J.  Petitioners  con- 
Btitntft  the  board  of  election  commissioners  of 
Ksiuwff  City.  They  have  sued  out  a  writ  of 
habeas  corpus  to  obtain  th^r  release  from 
custody  upon  a  ctnnmitmeht  for  contempt  be- 
cause of  their  refusal  to  obey  a  subpcena 
duces  tecum  which  commanded  them  to  pro- 
duce In  the  criminal  court  of  Jackson  coun- 
ty the  original  ballots,  poll  books,  register, 
and  certlflcate  of  the  result  nt  the  cAectlm  in 
the  Vltth  precinct  of  the  Seomd  ward  of 
gfi"—  City,  need,  mad^  and  certified  in  that 
precinct  at  the  muni<dpal  election  In  April, 
1920. 

The  Queetion  presented  by  iwunsri  Is 
whether  the  Oonstitutlfni  of  Uie  state  per- 
mits the  ballots  In  qnratlon  to  be  used  in 
«Tldaice  In  th«  mannw  in  which  It  is  at- 
tempted to  use  them  In  this  ease.  An  agreed 
statonent  of  facts  upon  one  phase  of  the  case 
is  refeixed  to,  u  far  as  necessary.  In  the 
opinion. 

[1]  I.  In  cases  of  this  kind  It  is  nsoal  for 
tile  ai^wnent  to  be  made  tiiat  unless  this 
court  holds  that  ballots,  etc,  may  be  fi^y 
used  In  evldeooe,  frauds  may  go  unproved, 
and  election  crooks  go  unpunished.  This  case 
is  no  enieptifm  to  the  rule.  In  his  brief 
counsel  says: 

"We  believe  the  time  has  come  when  this 
court  should  fearlessly  announce  tbat  nothing 
shall  be  permitted  to  stand  in  the  way  of  the 
proBeeatlim  of  a  crime  against  tiie  ballot  box. 
Unless  we  have  honest  elections,  then  govern- 
ment by  the  people  is  a  farce,  and  it  seems  trite 
to  say  that  no  rights  of  an  individual  elector 
should  be  considered  when  the  rights  of  the 
vhole  people  are  asssDed  by  false  ballots  or  by 
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false  count  and  returns  on  tiie  part  of  elec- 
tion officials." 

The  Qoestlfm  the  parties  present  In  this 
case  la  ^eOier  ttte  Constitatlon  of  the  state 
permits  the  ose  In  evidence  of  the  ballots,  and 
the  like,  need  In  an  election  to  which  the  Otm- 
Btttatfam  apidiea.  Conna^  does  not  deny,  nor 
could  It  be  denied,  tbat  the  people  bare  pow- 
er by  ocmstltutiinul  provUdon  to  prohibit  tbelr 
use  In  the  manner  In  which  counsel  seeks  to 
use  tbeniL  Of  course,  if  the  people  have  not 
prohibited  sadi  use,  13m  qnoted  argument 
has  Uttle  application  to  the  question  In  this 
case.  It  Is  thearefore  clear  ttiat  what  the  ar* 
gmnoit  In  tact  Invites  this  court  to  do  Is  Qiat, 
if  It  shall  find  the  Constitution  does  probibit 
mcb  vae.  It  shall  "fearlessly  announce"  that 
It  wlU  not  "support  the  Gonatltutlmi  of  this 
stat^  (sectlm  6,  art  14,  Const.  Mo.)  in  so 
far  as  concerns  section  8  of  article  8  of  that 
instrommt  Tbat  counsel  really  intends  that 
the  coart  shall  yield  to  this  argumait  Is  be- 
yond belief.  It  was  doubtless  but  a  slip  of 
the  pen,  which  was,  perhaps,  induced  by 
previous  slips  of  other  pens  In  like  coses. 

The  question  In  this  case  is  not  what  the 
people  ought  to  have  put  Into  the  Constitu- 
tion. The  question  Is,  What  does  the  pro- 
vision mean  whltb.  they  did  put  Into  the  Con- 
stitution? 

II.  When  the  constitutional  convoition 
came  to  the  business  of  drafting  the  nrtlde 
on  suffrage  and  elections,  and  the  people 
came  to  the  business  of  adopting  the  article 
the  convention  had  drafted,  then  the  question 
of  policy  was  for  consideration,  and  then  the 
arguments,  pro  and  con,  were  made  and 
heard.  The  convention  proposed  the  adop- 
tion of  the  policy  provided  In  section  3  of 
article  8,  and  the  people  adopted  that  policy 
when  they  adopted  the  Constitution  the  con- 
vention had  drafted.  Good  or  bad,  for  bet- 
ter or  for  worse,  It  was  written  into  the  Con- 
stitution, and  this  court  has  no  power  to 
change  It.  The  court  may  decide  what  policy 
was  adopted,  but  it  may  not  displace  the 
policy  adopted  and  substitute  one  which  It 
or  counsel  may  deem  to  be  better.  It  may 
not  amend  the  ConstltutloD.  It  must  apply 
it  as  the  people  wrote  It. 

III.  The  history  of  the  adoption  of  the 
ballot  aa  a  method  of  voting  has  often  been 
written.  Constant  repetition  of  arguments 
based  upon  the  assumption  tbat  there  can  be 
no  consideration  of  sound  policy  which  could 
support  a  provision  for  an  absolutely  secret 
ballot,  win  excuse  some  reference  to  the  con- 
ditions and  arguments  which  confronted  the 
constitutional  convention  and  the  people  on 
this  head.  The  method  of  voting  viva  voce 
once  prevailed  In  this  state  and  elsewhere. 
The  literature  of  the  times,  both  legal  and 
other,  d^onstrates  that  ttiis  method  bad 
resulted  in  coercion,  corrupticna,  and  intimi- 
dation, and  was  attmded  by  rioting,  violence, 
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and  disorder.  The  bribe  giver  bad  certain 
means  of  determining  whether  the  votes  he 
bought  were  cast  as  agreed.  EknploTers, 
creditors,  landlords,  organlsutions  of  all 
kinds,  could  and  did  require  employee,  debt- 
ors, tenantB,  members,  and  others  to  vote  as 
directed,  or  suffer  such  punishment  or  in- 
conroilence  us  the  circumstances  permitted. 
These  were  conditions  and  not  theories. 
Discasslous  of  them  and  referoioeB  to  litera- 
ture on  the  subject  can  be  found  In  the  Aus- 
strallon  Ballot  System,  by  Wlgmore,  publish- 
ed in  1889.  Statesmen  became  mu<^  con- 
cerned. The  system  of  election  by  ballot  was 
designed  to  cure  these  evils.  The  heart  of  the 
system  was  secrecy.  There  was  opposition  to 
It  The  arguments  ipadA  now  were  made 
then,  and  others  as  welL  The  new  syebesa 
was  rapidly  adopted.  At  the  time  the  con- 
vention of  18T5  was  held  these  argummts  hftd 
been  develt^ed  and  amplified,  pro  and  ccm. 
The  fragments  of  the  debates  In  the  conven- 
tion wbldi  are  still  available  show  th^ 
were  considered  In  tbat  body.  WIQi  these 
argummts  before  It,. the  conventioii  adopted 
section  3  of  artlde  8. 

At  that  time  it  was  already  settled  b^ond 
doubt  that  electi(m  by  ballot  meant  an  Sec- 
tion by  secret  voting,  l^ere  la  practically  no 
difference  of  oidnlon  as  to  tbat  The  history 
of  the  origin  of  the  sjnstem  precludes  any 
other  view.  Counsel  does  not  Aeny  tbls. 
Many  of  the  dedslms  are  collated  In  6  C.  J. 
pp.  1173,  1174,  and  9  B.  O.  L.  SS  64,  65,  pp. 
1046,  1017.  AiDong  these  are  found  decisions 
of  this  state  which  many  years  ago,  construed 
the  words  "election  by  ballot"  in  entire  har- 
mooy  with  the  construction  almost  universal- 
ly given  them  elsewhere. 

The  textTbooks  have  always  announced  the 
same  doctrine.  Judge  Cooley,  whose  great 
ability  is  universally  esteemed,  expressed 
himself  thus: 

"The  system  of  ballot  voting  resta  upon  the 
idea  tbat  every  elector  is  to  be  entirely  at  lib- 
erty to  vote  for  whom  he  pleases  and  with  what 
party  he  pleasea,  and  that  no  one  is  to  have 
the  right,  or  be  in  a  position,  to  question  his 
independent  action,  either  then  or  at  any  suhse- 
qaent  time.  The  courts  have  held  that  a  voter, 
even  in  the  case  ot  a  contested  election,  can- 
not be  compelled  to  disclose  for  whom  he  vot- 
ed; and  for  the  same  reastm  we  think  others 
who  may  accidently,  or  by  trick  or  artifice,  have 
acquired  knowledge  on  the  subject,  should  not 
be  allowed  to  testify  to  such  knowledge,  or 
to  give  any  information  In  the  courts  on  the 
subject  Public  policy  requires  that  the  veil  of 
secrecy  should  be  impenetrable.  Unless  the 
voter  himself  voluntarily  determines  to  limit  it 
his  ballot  is  absolutely  privileged;  and  to  allow 
evidence  of  its  contents  when  he  has  not  waiv- 
ed the  privilege  is  to  encourage  trickery  and 
fraud,  and  would  in  effect  establish  this  re- 
markable anomaly,  that  while  the  law  from 
motives  of  public  policy  estabUshes  the  secret 
b^ot  with  a  view  to  conceal  the  elector's  ac- 
tions, it  at  the  same  time  encouragea  a  system 
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of  espionage,  by  means  of  which  the  veil  of 
secrecy  may  be  penetrated  and  the  voter's  ac- 
tion disclosed  to  the  public."  Cooley  on  Con- 
stitutional Limitations  (17th  Ed.)  pp.  912,  913. 

Numerous  decisions  support  this  text  This 
language  Is  quoted  and  approved  In  McCraiy 
on  Elections  (4th  Ed.)  SS  488,  489. 

In  People  v.  Oicott,  16  Mich,  loa  dt  812, 
97  Am.  Dec.  141,  Christlancy,  J.,  with  whom 
Cooley,  C.  J.,  and  Graves,  J.,  concurred,  said: 

"The  object  of  this  requirement  [that  all  votes 
"be  given  by  ballot']  when  considered  with 
reference  to  the  history  of  our  country  and  the 
wholf  theory  of  popular  governments,  *  •  • 
is  too  plain  to  be  misunderstood.  It  was  to  se- 
cure the  entire  independence  of  the  electors, 
to  enable  them  to  vote  according  to  their  own 
individual  convictions  of  right  and  duty,  with- 
out the  fear  of  giving  offense  or  exciting  the 
hostility  of  others.  And  with  this  view  the 
right  is  secured  to  every  voter  of  concealing 
from  all  otlfaers,  or  from  such  of  them  as  he 
may  choose,  the  nature  of  his  vote,  or  for  what 
person  or  party  he  may  have  voted.  This  im- 
portant object  vital  as  I  think  it  is  in  our 
system  of  government  wotdd  be  substantially 
defeated  if  the  voter  could  be  compelled  to  dis- 
close, even  In  a  coart  of  justice,  how  be  has 
voted.  The  Constitution,  .and  our  statotes 
which  have  followed  out  its  spirit,  have  thrown 
over  the  voter  an  impenetrable  shield,  under 
which  he  may  keep  the  secret  of  his  vote  until 
he  shall  see  fit  to  disclose  it.   •   •  • 

"How  an  elector  may  have  voted  is,  under 
the  Constitution  and  the  law,  a  fact  which  no 
man  has  a  right  to  learn,  in  this  or  any  other 
manner,  till  the  elector  himself  may  choose  to 
make  it  public.** 

[2]  The  proposition  then,  that  a  Edmple  pro- 
vision that  "election  shall  be  by  ballot"  in- 
troduces absolute  secrecy  Is  established  by 
the  decisions  of  the  courts,  the  views  of  the 
text-writers,  the  history  of  the  origin  of  vot- 
ing by  ballot,  and  tiie  nature  of  tbe  evils  it 
was  Intended  to  remedy,  and  is  not  qne»- 
tioned  by  counsel  for  respondoit,  as  we  un- 
derstand him.  Further,  as  this  court  long 
ago  pointed  out,  the  people  who  adopted  our 
Constitution  azid  who  bave  tbe  power  to 
amend  or  revise  it,  or  adopt  anotlier  In  its 
stead,  have  not  by  any  of  these  metbods  in- 
dicated dissatisfaction  with  Kctton  3  of  arti- 
cle 8,  as  construed  by  this  and  f\a»  provi- 
sions) pracdoally  &U  other  courts  ot  ttie 
country. 

IV.  These  prindides  were  before  the  con- 
vention and  the  pec^le  when  the  Constitn- 
am  of  187S  was  adopted.  It  Is  tberetwe 
apparent  tiiat  the  Question  of  poller  was  not 
a  one-Bided  one,  as  the  ai^omoit  ot  counsel 
in  this  case  seems  to  assam&  It  was  be- 
tween policies  that  the  convention  and  the 
people  were  called  upon  to  choose.  They 
did  choose,  and  tb^  ^Ice  is  expressed  in 
section  3  of  arttde  8.  When  the  meanhig 
of  that  section  Is  determined,  this  case  is 
decided, 

Itl  y.  The'flrst  dauselasectionSof  artl- 
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cle  8  1b  that,  "All  elections  by  the  pet^Ie 
shall  be  by  ballot"  As  already  pointed  ont, 
these  words,  at  the  time  they  were  written 
into  our  Constltntlon,  had  a  d^nlte  and 
settled  meaning.  If  they  stood  alone  and 
tmqnalifled,  there  could  be  no  question  about 
their  meaning,  and  p^ltloners'  position 
ivodd  have  to  be  sustained  without  further 
ado.  It  Is  also  true  that  the  meaning  of 
the  quoted  words  cannot  be  held  to  be  modi- 
fied or  affected  by  anything  outside  of  the 
Constitution.  The  Constitution  cannot  be 
changed  by  the  Legislature  or  the  courts, 
or  any  other  than  the  people  who  adt^ted  it. 
It  is  neelesB  labor,  therefore,  to  look  else- 
where than  in  the  Constitution  for  the  modi- 
fications of  the  quoted  clause  which,  respond- 
ent's counsel  contends,  so  qualify  it  as  to 
Justify  the  restraint  of  petitioners. 

1.  It  is  urged,  since  the  Constitution  re- 
quires the  ballots  to  be  numbered,  that  the 
ballot  It  prescribes  is  no  longer  a  secret 
ballot,  and  therefore  the  ballot  of  any  and 
all  -voters  may  be  examined  at  will.  Cases 
are  dted.  These  are  decisions  &om  states 
In  which  the  constitutional  provisions  In 
force  merely  provided  that  "elections  shall 
be  by  ballot"  or  "by  secret  ballot,"  and  in 
which  the  Legislature  attempted  to  require 
that  the  ballots  be  numbered  so  that  the  bal- 
lot of  any  voter  might  be  identified.  WU- 
Uams  V.  Stein,  88  Ind.  loc.  cit.  91,  10  Am. 
Rep.  97;  Brisbin  v.  Cleary,  26  Minn.  107, 
1  N.  vr.  825 ;  Ritchie  v.  Richards,  14  Utah, 
373  et  seq.,  47  Pac.  670,  These  decisions 
are  that  elections  by  ballot  necessarily  mean 
elections  by  secret  ballot,  and  that  the  Leg- 
lalatare  may  not  provide  a  means  whereby 
the  secrecy  secured  by  the  Constitution  may 
be  invaded;  and  that  numbering  and  list- 
tng  the  ballots  may  not  Onstitationally  be 
required  under  such  provision.  These  de- 
cisions do  not  support  the  contention  coun- 
sel makes.  As  heretofore  pointed  out  by  this 
court,  the  provision  in  section  8  of  article 
8.  tbat  ballots  must  be  numbered,  "Of  course 
removes  the  veil  of  secrecy  to  some  extent," 
bnt  in  no  wise  destroys  it  entirely.  Ex  parte 
Arnold,  128  Mo.  2S6,  SO  S.  W.  768,  1036,  33 
Xi.  B.  A.  S86,  49  Am.  St  Sep.  557.  The  pro- 
vision for  numbering  has  Its  uses  In  Sec- 
tion contests,  as  the  section  expresdy  mo- 
Tides.  The  mere  numbering  of  the  ballots 
does  not,  of  Itself,  in  fact  uncover  the  ballot 
of  any  voter;  nor  does  that  provlriim  au- 
thorize any  action  by  any  one  whidi  would, 
of  Itself,  disclose  the  character  of  any  bal- 
lot Except  in  cases  of  contested  elections, 
no  permission  Is  given  to  compare  the  bal- 
lots with  the  UBt  of  voters.  The  tact  that 
such  permission  la  expressly  given  in  elec- 
tion contests  is  certainly  not  any  reason  for 
saying  that  such  a  comparison  may  be  made 
In  proceedings  which  are  not  election  c(m- 
teats.  This  exception  in  section  8  In  no 
way  aids  respondent 

[4]  2.  Section  8  of  article  8  permits  eleo> 
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tion  officers  to  testify  in  Judicial  proceedings 
concerning  the  way  In  which  a  voter  voted. 
It  has  been  suggested  that  it  Is  absurd  to 
think  that  the  Constitution  would  permit 
secondary  evidence  and  exclude  the  primary 
evidence,  the  ballots.  The  question  is  not 
the  wisdom  or  consistency  of  what  was  dona 
The  question  Is,  What  was  done?  It  Is  clear 
that  the  permission  to  testify  has  nothing 
to  do  with  the  use  of  the  ballots  in  evid^ce. 
It  is  merely  an  exception  to  the  provision 
tliat  election  offlcerB  shall  not  disclose  how 
any  voter  voted.  The  exception  permits 
them  to  testify,  and  permits  that  only.  When 
due  consideration  Is  given  what  was  before 
the  convention,  the  idea  that  this  provision 
Is  absurd  does  not  seem  to  be  established  as 
correct 

[6]  3.  It  Is  contmded  that  the  proviso  that 
"In  all  cases  of  contested  elections,  the  bal- 
lots cast  may  be  counted,  compared  with  the 
list  of  voters,  and  examined  under  such  safe- 
guards and  regulations  as  may  be  prescrib- 
ed by  law,"  in  some  way  aids  the  argument 
that  the  ballots  may  be  put  in  evidence  In  ' 
proceedings  other  than  contested  elections. 
This  finally  resolves  itself  into  an  argument 
that  the  quoted  proviso  does  not  limit  the 
use  of  the  ballots  to  coses  of  contested  elec- 
tions. Even  If  true,  this  could  not  aid  re- 
spondent. The  question  Is  not  whether  this 
proviso  itself  limits  the  use  of  the  ballots  to 
contested,  election  cases.  Rather,  it  Is  wheth- 
er the  proviso  extends  the  use  of  the  bal- 
lots to  proceedings  other  than  contested  elec- 
tions. The  limitation  is  found  In  other 
words  of  the  section.  It  Is  too  clear  for 
argument  that  the  proviso  has  no  pertinence 
to  any  proceeding  except  cases  of  election 
contests.  Uiwn  this  question  People  v.  Lon-  ■ 
doner,  18  Colo.  303,  22  Pac  764,  6  L.  R.  A. 
444,  Is  cited.  That  decision  Is  chiefly  con- 
cerned with  the  question  whether  quo  war- 
ranto could  be  employed  to  determine  who 
had  been  elected  to  office.  It  was  held  the 
proceeding  was  authorized.  With  the  great- 
est respect  for  the  learned  court  which  ren- 
dered that  decision,  we  find  our  own  de- 
cisions out  of  harmony  with  Its  principal 
ruling  In  the  Londoner  Case,  and  In  harmony 
with  the  weight  of  authority  elsewhere. 
State  ex  reL  v,  Francis,  88  Mo.  557.  See  note 
to  State  V.  Ross,  245  Mo.  36,  139  S.  W.  451, 
Ann.  Cas.  1913E,  p.  982  et  seq.  In  the  por- 
tl<m  of  the  decision  upon  which  respondent 
relies,  it  is  held  that: 

'The  declaration  in  section  8,  article  7,  of 
the  Constitution,  that  the  ballotB  may  be  exam- 
ined in  contested  elections,  does  not  limit  this 
examination  to  snch  proceeding.  The  right 
mentioned  has  always  been  freely  exercised  in 
QUO  warranto,  which  Is  the  common-law  method 
of  inquiring  into  election  frauds.  And  the  pur- 
pose of  this  provision  was  to  give,  in  the  elec- 
tion contests  authorized  by  section  12  of  the 
same  article,  already  considered,  the  pri^ege 
of  inspecting  *  •  *  ballots,  not  to  withdraw 
it  from  the  proceeding  in  which  theretofore  it 
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had  been  nnlTeTssIIy  exercised.  The  leading 
object  of  said  section  8  was  to  preserve  the 
parity  of  the  ballot  by  inauring  ita  secrecy;  but, 
lest  tbe  langnage  indicating  thia  intent  should 
be  carried  too  far,  and  become  the  means  of 
perpetrating  fraud,  the  privilege  In  question 
was  carefully  extended  to  election  contests,  in 
vbich,  perhaps,  it  miglit  otherwise  have,  been 
cbaUeDged." 

It  Is  apparent  that  the  conrt  was  decid- 
ing the  question  whether  the  prorislon  for 
comparing  the  ballots  with  the  lists  of 
voters  in  contested  election  cases  Itself  pre- 
vented such  comparison  in  other  cases.  That 
it  does  not  do  so  is  dear  enongh,  as  we 
have  already  pointed  out  ^I^t  is  not  the 
question  here.  In  ttils  case  the  question  is 
whether  the  proviso  wiQi  respect  to  contest- 
ed elections  authorizes  the  use  of  the  bal- 
lots In  proceeding  other  than  contested  elec- 
tions. The  learned  court  which  decided  the 
Londimer  Case  did  not  approach  the  question 
fiwm  that  angle.  Counsel  seem  to  have  as- 
sumed tlut  the  proviso  respectii^  contested 
elections  In  Colorado  was  13ie  sole  restric- 
tion whldi  could  be  relied  upon  to  prevent 
the  use  of  the  ballots  in  quo  warranto  pro- 
ceedings. That  contention  the  court  answer- 
ed, but  that  answer  Is  not  relevant  to  the 
question  before  us.  Again,  though  the  pro- 
visos respecting  contested  elections  in  sec- 
tI<Hi  8  of  article  8  and  In  section  8  of 
article  7  of  the  Constltutltm  of  Colorado  do 
not  of  thems^ves  expressly  and  in  terms 
prohibit  the  use  of  the  ballots  in  otb»  pro- 
ceedings, yet  the  very  fact  that  special  pro- 
vision was  deemed  necessary  in  the  case  of 
contested  elections  makes  applicable  the  well- 
known  can<m  of  construction,  "Elspressto 
unlus,  exclusio  alterius."  Ex  parte  Arnold, 
128  Mo.  loc.  cit.  263,  2C4,  SO  S.  W.  768,  1036, 
38  U  B.  A.  380,  48  Am.  St.  Bep.  667.  The 
effect  of  this  rule  is  not  discussed  in  the 
Londoner  Case.  This  makes  it  still  more  ap- 
parent that  the  court  was  not  called  on  by 
the  briefs  to  consider  a  contaition  like  that 
made  here. 

VI.  It  is  argued  that  the  decision  in  Oantt 
V.  Brown,  238  Mo.  560, 142  S.  W.  422,  author- 
izes the  use  of  the  ballots,  poll  books,  etc., 
in  the  trial  of  a  criminal  case.  It  is  obvious 
that  this  Is  not  a  correct  construction  of 
that  decision.  No  such  question  was  before  i 
this  court  in  that  case.   It  is  a  poor  com- 
pliment to  our  Brethren  then  upon  this  bench  ' 
to  attribute  to  l^em  an  effort  to  decide  a  1 
question  in  no  wise  presented  by  the  record  i 
before  tbnn.  That  case  dealt  vrith  an  elec-  < 
tlon  contest,  and  considered  tbe  meaning  of  i 
the  proviso  to  section  S  of  article  8  of  the  ) 
Constitution,  wldch  proviso  expressly  pro-  I 
vldes  that  in  "all  cases  of  contested  elections  1 
the  ballots  cast  may  be  counted,  compared  s 
with  the  list  of  voters,  and  examined  under  i 
such  saf^ards  *  *  *  as  may  be  prescribed  1 1 
by  law."  That  the  question  in  that  case  has  i 
no  analogy  to  that  presentMl  by  this  record  1 1 


:  is  b^rmd  cavlL  Tbe  learned  writer  of  tbe 
>  opinion  in  Gantt  v.  Brown  concurred  In  tbe 
'  opinion  In  re  F^nstelDt  In  whldi  flw  Inap- 
\  plicablltty  of  that  decision  to  a  case  some- 
I  what  like  this  la  p(rfnted  out.  In  tbe  eon- 
[  curring  opinion  of  Lamm,  J.  <in  wblCh  a  mk- 
,  jorlty  concurred)  In  Oantt  v.  Brown,  238  Mo. 
loc.  dt  681, 142  S.  W.  loc.  dt.  429,  that  learn- 
ed jurist  summed  up  the  holding  thus: 

"Oar  ruling  does  not  mean  that  the  aecrecy 
^  of  tbe  ballot  should  be  exposed  except  in  so 
far  as  it  may  be  absdutely  necessary,  under  the 
allegation  of  the  pleadings  In  an  election  con- 
:  test,  to  show  fraud,  If  any,  and  to  that  extent 
I  neither  tbe  Constitution  nor  the  statute  pro- 
,  tects  the  secrecy  of  tbe  ballot" 

That  this  court  In  that  case  had  no  idea 
it  was  passing  upon  any  question  save  that 
pertaining  to  contested  elections  is  obvious 
from  the  record  It  had  before  it,  tbe  lan- 
guage of  the  opinion  and  the  rule  it  an- 
nounced, and  by  the  subsequent  course  of 
the'judges  who  participated  in  that  decision. 
The  case  of  Gantt  t.  Brown  baa  no  relevancy 
to  the  question  counsel  present  in  tbia  case. 

in  VII.  The  constitutional  convention,  aft- 
er having  put  section  3  of  article  8  in  the 
form  In  which  it  now  stands,  had  before  it 
the  question  of  striking  out  that  section  and 
adopting  the  following: 

"All  elections  by  the  people  shall  be  by  ballot 
but  all  ballots  shall  be  subject  to  inspection  and 
examination,  in  all  cases  of  contested  elections 
and  judicial  proceedings,  under  such  proceed- 
ings, regulations  and  safeguards  as  may  Iw  pro- 
vided by  law." 

This  substitute  was  rejected  by  a  vote  of 
42  to  28.  Three  monbera  wwe  absent,  The 
power  to  inspect  and  exambte  Ibe  ballots 
In  "judicial  procetdinga"  would  hare  been 
given  by  this  amGndmmt.  Tbe  oonvcntlon 
rejected  It 

It  la  dear  from  this  that  the  conistitutlcnial 
convention  bad  before  It  In  the  proposed 
sutMrtltute  sectlan,  tbe  voy  questlim  whlcb 
counsel  discusa  This  substitute  would  have 
expressly  given  the  authority  now  sought  to 
be  exerted.  When  the  convention  defeated 
It,  it  passed  upon  l^e  question  In.  this  case. 
Its  intent  could  hardly  have  been  more  dear- 
ly exhibited  than  by  the  vote  nptm  tbe  8ul>< 
statute  section. 

VIU.  Tbe  dedslon  In  re  Maasey  (D.  C.) 
45  Fed.  629;  Is  dted.  In  that  case  tbe  qae»> 
tlon  was  "whether,  by  the  act  of  Congress 
and  the  laws  <^  the  state  of  Arkansai^  the 
custodian  of  ballota  east  at  an  .election  bdd 
for  membars  of  Congress,  pursuant  to  safd 
laws,  may  be  compelled  by  a  fedwal  court. 
In  administration  of  tbe  crbnlhal  law  of  the 
United  States,  to  produce  the  ballots  cast  at 
said  election  or  not.**  After  stating  the  ques- 
tion thus,  the  learned  District  Judge  held 
I  the  federal  law  was,  in  su'di  a  case,  para- 
mount, and  that  restrictions  upon  freedom  of 
'  action  nndw  it  could  sot  be  Imposed  by  the 
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state:  As  be  remarks,  be  tnlgbt  well  bave 
left  tbe  matter  ttiere  as  dedded  tbe  prin- 
ciple be  bad  laid  dmm.  NevertbeleBB,  he 
proceeded  to  discuss  the  questltm  whether 
tbe  laws  of  Arkansas  made  any  proTlslon 
wbldi  would  permit  the  examination  of  the 
ballots  In  a  case  to  wbldi  those  laws  applied. 
WItb  eteat  respect,  we  do  not  deem  this 
part  of  Hie  opinion  desenrliv  of  |^t  w^ght 
In  the  question  In  tbe  Instant  case.  Tirst, 
it  IB  clearly  and  admittedly  oUtw;  SMond, 
It  readies  a  eonclualon  as  to  the  construction 
of  a  law  of  a  state  which  is  In  conflict  with 
tbe  construction  of  ttiat  law  placed  upon  It 
by  Omb  highest  court  of  that  state;  third*  the 
learned  Judge  obrlonsly  goes  into  the  dis- 
cussion ta  what  the  law  should  be,  of  what 
tbe  propor  pdicy  is,  rather  than  Into  tbe 
question  of  what  tbe  law  means.  1  e^  what 
policy  the  state  bad  adopted. 

[7]  IX.  Bectlan  5408,  B.  S.  1919.  Is  dted. 
It  la,  of  course  not  contoided  by  counsel 
tbat  thbi  sectifm  can  be  held  to  glre  author- 
ity which  Is  denied  by  tbe  Oonstttntlon.  In 
so  far  as  it  cmifllcts  with  tbe  Constitution 
it  la  without  force  in  this  case.  The  L^b- 
lature  bad  no  power  to  authorise  what  the 
Constitution  problblte.  This  Is  not  a  primary 
election  case.  With  respect  to  such  elections 
the  L^slature  Is  not  restrained  by  the  Con- 
8tltatl<m  since  section  8  of  article  8  does  not 
apply  to  thenf, 

[t]  X.  It  Is  said  that  In  an  election  contest 
In  Kansas  City  the  list  of  voters  was  made 
and  the  reqiectlre  numbers  of  the  ballots 
cast  were  shown  in  connection  with  the 
names  on  this  list,  and  that  it  was  also  shown 
for  whom  each  roter  voted,  and  that  all  this 
Is  on  flle  in  the  office  of  the  drcuit  deA  of 
Jackson  county.  It  Is  argued  that  these  fticts 
show  that  tbe  ballots  have  already  been  ex- 
posed, and  that  "the  Tdl  of  secrecy  has  been 
destroyed,  and  there  Is  now  no  foundation 
for  the  contention  that  the  ballots  of  any 
prednct,  so  oposed  In  tbe  electltm  contest, 
should  not  be  produced  in  evidraice."  Tim 
agreed  statement  of  foots  shows  Utat  flie 
contest  refored'  to  affected  the  office  df 
mayor  only.  The  ballots  listed  aeenx  to  have 
been  Uiose  cast  for  contestant  In  that  case. 


made  public,  this  unlawful  act  would  not 
Justify  another  violation  of  the  Constitution 
In  this  proceeding.  This  Is  too  clear  to  re* 
quire  argument. 

[«,  It]  XL  WhUe  section  6403,  B.  S.  1919. 
in  so  far  as  it  oooflicts  with  die  Constitution, 
Is  inapplicable  to  ballots  cast  at  an  dectl(ni 
whldi  Is  such  In  a  eonatltntlonal  soise,  it  Is 
entirely  general  In  its  terms,  and  applies  to 
all  ballots  exc^  to  Uie  extent  to  which  tbe 
C(mstltutlon  jwevents  such  ai^llcation. 
Th«re  is  nothing  in  sectltm  8  of  artide  8 
which  pTohiUts  the  Legislature  firom  enact- 
ing that  the  ballots  shall  not  be  nsed  in  evi- 
dence In  proceedings  other  Uian  contested 
dectlon  cases.  Iberefor^  evm  though  it 
could  be  hdd  that  tbe  -Constltntlon  did  not 
prevent  fhB  use  of  tlie  ballots  In  tbis  cose 
In  tbe  way  In  which  it  Is  sought  to  use  fhem, 
still  the  effect  of  section  640S  would  have; 
to  be  considered.  Tliat  sectiiHi.  among  otber 
things,  ^Tldes  that  tbe  ballots  atiall  "in 
no  way  be  used  or  any  information  disclosed 
that  would  tend  toward  allowing  who  voted 
any  ballot** 

In  this  case  It'  la  imposed  to  bring  into 
court  and  use  In  evidence  ballots  ot  wbldi, 
as  shown  by  the  agreed  statement  of  facts, 
the  numbers  and  names  of  tbe  voters  who 
cast  ttie  particular  ballots  are  already  on 
flle  In  the  office  of  ttie  drcuit  clerk  of  Jadc- 
son  county.  This  record  In  tbe  dei^'s  office, 
rewondcnt  Inslats,  is  a  public  record.  To 
say  that  ttie  use  of  the  ballots  in  evidencb 
wonld  not,  in  these  drcnntBtances,  *'taid  to- 
ward showing  who  voted  any  ballot"  wotHd 
r^qtlre  some  hardihood.  The  statute  pro- 
hibits tbdr  use. 

XIL  State  ex  rel.  Einsey  (No.  1803S),  no 
opinion,  which  was  referred  to  In  State  ex 
reL  Fdnstein  v.  Hartmann  (No.  2267^  231 
S.  W.  982,  is  not  dted  by  respondent  in  this 
case.  In  the  Fdnsteln  Case  enough  was  said 
of  State  ex  rel.  Elnsey  to  show  that  it  was 
inapplicable  in  that  case.  There  was  no  oc- 
casion to  go  further  at  that  time.  In  this 
case  It  is  sufficient  to  say  that  In  the  Elnsey 
Case  the  appllcatlw  for  the  writ  was  dis- 
posed of  without  opinion,  and  that  It  no- 
where appears  what  reasons  moved  tbe  court 


Many  other  <^cers  were  voted  tor  and  to  deny  the  writ  t<xe  which  aK>llcation  was 


against  In  that  dectlon.  The  lists  show 
what  ballots  were  cast  for  contestant  in 
tbe  mayoralty  race  and  wbo  cast  them. 


made.  It  is  quite  certain  that  the  court 
could  hardly  be  thought  to  have  intended  to 
overrule  any  of  tbe  prevlons  decisions  by 


They  could  not  legally  have  included  a  show- !  mQ*ely  marking  an  application  for  a  writ 
ing  as  to  officers  othnr  than  mayor.  The  |  "denied.**  It  would  be  a  r^narkable  d^iar- 
only  vol^  whidi  lawfully  could  have  beoi  I  ture  fnnn  Its  custcnnary  practice  If  It  did 
reported  upon  and  made  public  in  the  con- 1  so  Intend.  It  is  quite  as  certain  that  it  did 
test  case  are  those  for  mayor.  The  fflcomina-  not  Intoid  to  dedde  anything  wMch  would 


tiui  of  ballots,  in  so  far  as  tliey  affect  one 
race  for  trfflce.  wblcb  lawfully  may  be  count- 
ed and  cmnpared  with  tbe  list  of  voters  In 


contravene  tbe  Oimstitutlon.  It  would  have 
done  both  bad  It  Intended  its  action  in  deny- 
ing the  writ  to  be  interpreted  as  counsel  In- 


an  dectlon  contest,  in  no  wise  authorises  flie  \  terpreted  It  in  the  Fdnstdn  Caaa.  Writs 
making  public  of  tbe  way  In  whidi  tiiose  i  are  frequently  denied  tor  reasons  wbldi  do 
who  cast  sudi  ballots  voted  on  other  offices. '  not  arise  out  of  substantive  law. 
Fnrtber,  If  tbe  votes  p^talnlng  to  races  I    XIIL  Nearly  all  tbe  arguments  advanced 
oOier  than  that  for  mayor  were  unlawfully ,  by  respondent  have  been  considered  hereto- 
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fore  b7  ti^B  eaact  in  dedsiona  cited  la  pre- 
vious paragraphs.  To  some  extent  we  hmre 
reconsidered  these  and  given  expression  to 
our  views  upon  thent  If,  as  said  in  State 
ex  reL  Francis,  supra,  the  state  of  Missouri 
has  tied  her  own  hands,  the  court  is  not  em- 
powered to  undo  what  she- has  done.  Also, 
as  said  In  Ex  parte  Arnold,  supra,  if  one 
Gonrt  may  open  the  ballot  boxes,  then  all 
courts  may  do  so,  and  the  ballot  no  longer 
Is  a  secret  ballot.  So  far  as  concerns  the 
question  urged  by  respondent,  the  people 
have  chosen  the  policy  they  desired.  They 
had  full  power  to  choose.  Courts  and  L^s- 
lature  must  abide  by  that  choice.  The  peti- 
tioners are  dis(diai^d  from  custody. 

All  concur,  except  HIGBEE  and  DAVID 
E.  BI«A1B,  JJ.,  who  dlsaoit. 


COCA-COLA  BOTTLING  CO.  et  al.  V. 
MOSBY,  Stats  Beverage  lnspeotor. 
(Ne.  22633.) 

(Supreme  Oourt  of  Missouri,  En  Bana 
July  22,  1921.) 

1.  Food  InspeotlOB  laws  withia  spharaof 

state's  authority. 

Inspection  laws  designed  to  insare  the  puri- 
ty of  fooda  and  drinks  are  witbm  the  sphere  of 
the  state's  authority. 

2.  Food  i3=>3— Soft  drlsk  InspeotiOD  act  sot  a 
revenue  measure. 

Laws  1919,  p.  S79,  providing  for  the  inspee- 
tion  of  nonintoxicating  carbonated  beverages, 
held  an  inspection  measure,  and  not  a  mere 
revenue  measure,  in  so  far  as  its  language  is 
concerned. 

3.  Statutes  <&=3H(li'/2(3)— Title  of  soft  driak 
laspeetion  act  oomplled  with  Constitution. 

Laws  1919,  p.  379,  providing  for  the  inspec- 
tion of  nonintoxicating  carbonated  beverages, 
entitled  "an  act  providing  for  and  relating  to 
the  inspection  of  all  nonintoxicatiiig  and  car- 
bonated beverages  and  so-called  soft  drinks," 
etc.,  held  not  violative  of  Ctmst.  art.  4,  {  28, 
providing  that  no  bill  shall  contain  more  than 
one  subject,  whieti  shall  be  desrly  cxprsssed  in 
its  title. 

4.  Food  ^»l~Act  providing  for  lispeotloR  of 
samples  of  soft  drinks  not  Invalid. 

The  soft  drink  fngpectlon  act  (Laws  1919, 
p.  379),  providing  for  the  inspection  of  sataples 
instead  of  entire  products,  htld  not  on  that  ac- 
count Invalid  as  a  mere  revenue  measure,  and 
not  an  exercise  of  the  police  power. 

5.  Food  ^Bsl— Seft  driak  Iflspsethin  net  pro- 
viding no  penal^  for  nannfaoturo  not  fnvalld. 

The  Soft  Drink  Inspection  Act  (Laws  1919, 
p.  S79)  held  not  invalid  because  no  penalty  fs 
prescribed  for  the  manufacture  of  Impure,  vn- 
dean,  and  nnwholesome  products. 

6.  Food  <^l— Soft  drink  Inspection  act  not  a 
rsvenue  measure  on  pooonnt  of  fee  prssorlbed. 

The  Soft  Drink  Inspection  Act  (Laws  1918, 
p.  879),  ss  smended  by  Laws  1921^  p.  402,  to 


reduce  the  fee  for  in^)ection  from  ifVi  cents  to 
three-fifths  of  a  cent  Qer  gallon  on  soft  drinks, 
etc.,  Aeld  not,  on  account  of  excessive  fees  pre- 
scribed, a  mere  revenue  measure,  and  not  a. 
legitimate  exerdse  of  the  police  power. 

Appeal  from  Circuit  Court,  Cole  Oiunty: 
J.  G.  Slate,  Judge. 

Suit  by  the  Coca-Cola  Bottling  Company 
and  others  against  Thos,  Speed  Mosby,  State 
Beverage  Inowctor.  Fr<»a  Judgment  for  de- 
fendant, plalntltCB  a^waL  Affirmed. 

PhllUpa  W.  Moss,  of  St.  Louis,  for  appd- 

lants. 

Jesse  W.  Barrett,  Atty.  Oea.,  and  Sferrlll  VL 
Otis,  of  St  Joseph,  for  respondent 

WALKER,  J.  This  Is  a  suit  in  equity, 
brought  in  the  circuit  court  of  Cole  county, 
by  certain  tocorporated  companies  engaged 
In  the  compounding  and  sale  of  what  In  com- 
mon parlance,  are  termed  "soft  drinks."  The 
purpose  of  the  action  Is  to  restrain  the  State 
Beverage  Inspector  from  enforcing  the  pro- 
visions of  an  act  approved  April  25,  1919 
(Laws  1919,  page  379),  providing  for  the  in-- 
spection  of  nonlatoxicatlng  carbonated  bev- 
erages, and  syrui>s,  extracts,  and  flavors  need 
In  the  preparation  of  same,  requiring  a 
monthly  report  of  sales  and  the  payment  of 
fees  by  tbe  manufacturers  of  those  products, 
for  inspection  services  and  prescribing  pen- 
alties for  violations  of  the  act.  It  is  contend- 
ed that  the  act  Is  unconstitutional  and  hence 
void.  Upon  a  hearing  before  the  circuit 
court,  there  was  a  dndlng  for  the  defendant, 
the  InjunctioD  was  denied,  the  petition  dis- 
missed, and  an  appeal  perfected  to  this  court 

Aside  from  the  formal  admissl<m  as  to  the 
corporate  existence  and  the  nature  of  the 
business  of  each  of  the  plaintiffs,  and  the  offi- 
cial character  of  the  defendant.  It  was  con- 
ceded In  an  agreed  statement  of  facts  that  de- 
fendant had  required  plaintiffs  to  file  montb- 
ly  reports  and  pay  fees  upon  their  respective 
sales,  based  upon  the  rates  fixed  by  said  act; 
that  during  the  period  from  April  2S,  1919,  to 
September  20,  1920,  defendant  had  collected 
in  fees  from  all  sources  under  said  act  J360,- 
054.85,  of  which  sum  $90318.01  was  received 
from  bottlers  of  soda  water  and  the  remain- 
der from  manufacturers  of  other  nonintoxi- 
cating beverages  and  from  soda  fountaina; 
that  the  total  expense  of  said  defendant's 
office  during  the  time  stated  was  $98,084.61 ; 
that  during  said  time,  chemical  and  bacte- 
riological analyses  were  made  in  the  laborato 
ry  of  said  defendant,  of  samples  of  the  bev- 
erages compounded  by  [dalntiffs  and  6thers 
engaged  In  a  like  business;  and,  In  additi<Hi, 
a  personal  inspection  was  made  of  the  places 
where  sudi  beverages  were  manuftictured  or 
sold  in  this  state,  upon  an  average  of  about 
once  per  montb;  that  the  value  of  the  prod- 
ucts of  these  plaintiffs  and  tbe  price  at 
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wUdti  fbey  are  sold  in  from  86  to  80  cents 
per  gallon;  tbat  the  value  of  the  prodacts  of 
other  maBtifactnrers  of  like  products  Is  from 
28  cents  to  fl  per  gallon. 

I.  The  contention  of  the  platntUfs  Is  that 
this  act  Is  ft  rerenne,  rather  than  an  Inspec- 
tion measnre,  and  consequently  void,  and 
that  the  word  "Inspection,"  whereTer  nsed 
therein.  Is  bnt  a  sahterfnge  to  conceal  the 
real  purpose,  and  free  the  act  from  the  re- 
strictions of  the  ConstitnU(m,  which  If  ap- 
plied to  a  revenue  measnre,  wonld  render  It 
inoperative.  Mere  words  wUl  not,  of  coarse, 
snfBce  to  determlBe  the  character  of  a  l^is- 
lative  act;  they  are  tmt  milestones  measur- 
ing the  distance  and  marking  the  way  to  the 
goal  of  tme  meaning  In  all  jonm^  of  Into- 
pretatlon.  Despite  the  frequency,  tiierefore, 
<a  the  use  of  any  particular  words  In  an  act 
wblch.  If  properly  nsed,  are  Indicative  of  Its 
character,  Its  meaning  and  purpose  are  to  be 
determined  by  an  application  of  the  tests 
recognised  by  the  canons  <a  ctmstmctlim. 
Among  these  tests  of  more  than  mbior  tan- 
portance  and  perhaps  snffldent  within  them- 
selves to  solve  the  question  confronting  as, 
may  be  mentioned  the  language  emptied,  tbe 
Intention  of  the  L^slatnre  as  indicated  by 
that  langnage  and  the  object  and  purpose  of 
the  act  when  construed  as  a  whole.  Novel 
preparatlans  of  both  foods  and  ddnks  are 
constantly  Increasing 'in  quantity  and  vari- 
ety, oftoi  alluring  In  name  and  uniform^, 
whether  Justly  or  not,  anblasoned  with  tiie 
haUmai^  of  merit  by  the  Ingenious  advntls- 
er;  their  distribution  soon  becomes  wide- 
spread, their  reputed  merits  familiar,  and 
their  consumption  general.  Illustrative  of 
this  fact  are  the  myriad  forms  of  so-called 
breakfast  foods,  the  nomenclature  of  which 
has  well-nigh  exhausted  human  fancy,  and 
whose  hcalth-gtvlng  propertied,  measured  by 
the  modest  claims  of  their  makers,  equal,  If 
they  do  not  excel,  the  magical  eCTects  of  the 
waters  of  the  padre's  spring  of  San  Joaquin, 
concerning  the  virtues  of  which  Bret  Harte 
charmingly  invokes  the  aid  of  the  Muse. 

[1]  Another  illustration  more  pertinent  to 
the  matter  at  Issue  is  to  be  fonnd  in  the  car- 
bonated waters  and  their  concomitants  now 
so  extensively  manufactured  and  generally 
need,  that  they  no  longer  require  the  aid  of 
printer's  Ink  to  promote  their  sale.  ConsiBt- 
Ing  simply  of  vmtet  charged  with  carbon  diox- 
ide, to  which  is  added  an  acid  to  create  effer- 
vescence, and  flavored  oftenest  to  simulate  a 
fruit  or  herb  whose  parent  stem  was  proba- 
bly the  alembic  of  a  laboratory,  and  making 
no  claim  to  merit  other  than  the  creation  of 
a  pleasant,  but  fleeting  gustatory  sensation, 
the  extensive  manufacture  and  general  use 
of  preparations  of  this  character  are  akin  to 
the  ronarkable.  An  English  curate,  after 
having  met  Lord  Chesterfield,  was  asked 
what  he  thought  of  him.  He  said  he  might 
be  lacking  In  many  virtnes,  but  "he  certainly 


left  a  pleasant  taste  In  one's  mouth."  This, 
at  least  may  be  said  of  What  we  familiarly 
call  soda  water  and  other  soft  drinks,  which, 
sparkling  like  the  vintages  of  Ohampagne 
and  Mmelle,  tickle  the  palate,  bnt  here  the 
simile  ceases.  These  observations,  casually 
considered,  might  seem  to  indicate  a  wander- 
ing afield.  Bnt  not  so.  The  fact  that  these 
and  other  preparations,  especially  those  in- 
tended for  food  or  drink,  are  so  extensively 
made  and  so  generally  used.  Is  the  moving 
cause  of  legislation  of  the  diaracter  here  un- 
der review.  In  short,  It  is  but  another  illns- 
tration  of  the  exorcise  of  the  police  power.  In- 
herent In  the  state  as  a  sover^gnty,  needing 
no  organic  grant  for  Its  existence,  and  de- 
manding legislative  aid  only  to  give  it  form 
and  ittovlde  a  procednn  tor  its  operation. 
Many  attempts  have  been  made  to  ^flne  this 
power,  the  moat  cmnpr^enslve  of  whldi  per- 
haps is  that  of  Judge  Gooley.  Q.  v.  Cooley's 
Con.  Urn.  (7th  Bd.)  p.  28a  It  Is  not  neoessarr 
to  quote  It  here  on  aeconnt  of  its  leigth.  It 
will  answer  our  purpose  to  say  that  by  means 
of  this  power  the  L^lslatoxe  ecmises  sapei^ 
vision  over  mattors  Involving  the  public  wel- 
fare, and  enforces  the  observance  by  each  In- 
dividual of  the  duties  he  owes  to  others  and 
to  the  community  at  lai^  The  motto  of 
this  state,  that  the  wUl  of  the  people  Is  the 
supreme  law,  is  one  of  tiie  fundamostai  prin- 
ciples lnv<dved  in  the  exrarise  of  tiie  police 
power.  Another  upon  which  the  power  to  a 
large  extent  rests  is  fite  maxim  ttiat  yon  must 
so  use  your  own  as  to  not  Injure  the  rights  of 
others.  It  is  said  that  nearly  every  problem 
Involved  fn  the  exercise  of  the  police  power 
finds  Its  solution  In  the  application  of  the 
principle  embodied  in  this  maxim.  6  R.  0.  L 
p.  188,  S  186;  Sings  V.  Jollet,  237  111.  300,  86 
N.  B.  663,  22  L.  R.  A.  (N.  S.)  1128,  127  Am. 
St.  Rep.  328;  Karasek  v.  Peler,  22  Wash.  419, 
61  Pac.  33,  50  L.  R.  A.  345.  That  Inspection 
laws  are  within  the  sphere  of  the  state's  au- 
thority, in  its  exercise  of  the  police  power,  Is 
as  clear  as  the  power  of  Congress  to  establish 
regulations  of  commerce.  Foster  v.  Master  & 
Wardens  of  Port  of  New  Orleans,  94  U.  S.  246, 
24  L.  Ed.  122;  New  York  v.  Mlhi,  11  Pet.  102, 
9  L  Ed.  648;  Armour  v.  Augusta,  134  Qa.  178, 
67  S.  E.  417,  27  L.  R.  A.  (N.  S.)  676.  This  Is 
tme  because  inspection,  especially  of  foods 
or  drinks,  concerns  Itself  with  the  purfty 
of  the  article  Inspected,  and  hence  Is  promo- 
tive of  health  in  prohibiting  the  use  of  dele- 
terious products.  In  the  restrictions  which 
follow  the  enftwcement  of  inspection  laws,  we 
discern  the  application  of  the  maxim  above 
referred  to,  viz..  Sic  utere  tuo,  etc.,  in  that, 
regardless  of  the  manner  In  which  yon  use 
your  own,  whether  It  be  as  an  Individual  or 
as  a  manufacturer  [producing  commercially 
an  article  for  sale,  tbat  use  must  be  sudi  as 
to  not  injure  the  user.  In  other  words,  a 
prohibition  may  be  placed  by  law  upon  the 
making  and  sale  of  any  article  deleterious  to 


Digitized  by  Google 


283  SOUTHWBSTBBN  REPOBO^BB  (Uo. 


448 

the  Qser,  as  In  the  case  of  Impure  articles  of 
food  or  rtrlnk.  There  remains,  therefore, 
nothing  upon  which  the  contention  can  rest 
that  laws  of  the  nature  of  that  nnder  review 
may  not  be  enacted  and  enforced,  subject,  of 
course,  to  such  restrictions  as  the  Constitu- 
tion has  placed  upon  laws  generally,  as  to 
reasonableness  within  which  Is  included  all 
of  the  objections  urged  by  the  plalntUfa 
against  the  validity  of  this  enactment 

[2]  II.  Preliminary  to  the  consideration  of 
these  constitutional  questions,  let  us  exam- 
ine the  language  of  the  act  to  determine 
therefrom  its  character,  viz.  whether  It  Is  to 
be  classified  as  an  inspection  or  a  revenue 
measure.  It  provides  for  and  defines  the  du- 
ties of  an  official  who  Is  charged  with  the  ex- 
ecution of  its  provisions;  It  prescribes  spe- 
cifically the  products  to  be  Inspected;  it  pro- 
hibits the  manufacture  and  sale  of  such  prod- 
ucts If  not  pure  and  wholesome;  it  requires 
samples  of  such  products  to  be  submitted  for 
Inspection  by  manufficturera,  and  requires 
stilers  of  products  not  mannfactared  In  this 
state  to  file  affldavUs  of  the  manufacturers 
with  the  inspector  that  he  may  determine  the 
purity  of  the  products ;  and  requires  the  In- 
spection of  such  products;  It  prescribes  the 
fees  for  Inspection;  directs  the  keeping  of 
records  of  the  Inspector's  work,  of  the  fees 
collected  by  him,  and  how  reported  and  ac- 
counted for.  Labels  showing  the  nature  of 
the  beverage,  and  that  it  has  been  inspected 
as  to  its  character  and  purity,  are  required 
to  be  placed  npon  all  packages  of  same:  a 
penal^  being  preacribed  for  a  violation  of 
this  du^.  Bevosges  manufactured  in  this 
state,  but  to  be  shipped  out  of  It  and  sold 
^sewhere,  are  to  be  Inspected  free  to  the 
manufacturers.  Certlflcates  of  inspection 
aud  labels  are  to  be  prepared  and  kept  by  the 
State  Treasurer,  to  be  delivered  and  chained 
to  the  Infipeetor,  who  shall  keep  a  record  of 
and  account  for  same  to  the  Treasurer.  A 
penalty  is  prescribed  for  the  misuse  of  certif- 
icates and  labels.  Ukewlse  a  penalty  Is  fixed 
for  a  failure  by  the  inspector  to  perform  his 
duties.  Other  provisions  embody  matters  of 
procedure  not  necessary  to  be  set  forth  here. 
From  the  foregoing  epitome,  the  conclusion 
Is  Inevitable  that,  so  far  as  the  subject-mat- 
,ter  is  concerned,  this  act,  if  words  are  to  he 
read  with  their  usual  meaning,  cannot  be  oth- 
erwise construed  than  as  an  Inspection  meas- 
ure. Thus  classified  and  defined,  it  follows 
as  a  necessary  consequence  that  such  was 
the  intention  of  the  Legislature  in  Its  mact- 
ment;  and  that  the  object  and  purpose  of  the 
act,  as  we  have  indicated  In  discussing  gen- 
eral legislation  of  this  diaracter,  was  the 
public  good,  In  that  It  tends  to  prevent  fraud 
in  the  making  of  the  products,  Is  prunotlve 
of  their  purity,  and  hence  helpful  to  health. 
As  a  result  of  this  conclusion,  unless  It  can 
be  shown  that  the  operation  of  Che  act  Is  on- 
«rous  and  the  result  of  Its  enforoement  alien 


to  the  purpose  of  its  enactment,  it  will  stand 
the  test  of  Judicial  Interpretation.  Monroe  v. 
Lawrence,  44  Ean.  607,  24  Pac.  1113, 10  L.  B. 
A.  G20;  Bradford  r.  Jones,  142  Ky.  820,  135 
S.  W.  290;  Parker  v.  Griffith,  161  N.  C.  600, 
66  S.  E.  666;  SUte  v.  Fargo  Bottling  Works 
Co.,  19  N.  D.  396,  124  N.  W.  387.  26  L.  B.  A- 
(N.  S.)  872;  State  v.  Danenberg,  161  N.  C. 
718,  66  S.  B.  301 ;  Sawyer  r.  Bottl,  147  Iowa, 
463,  124  N.  W.  787,  27  L.  B.  A-  (N.  S.)  1007; 
Commonwealth  v.  Henry.  110  Va.  879,  65  S. 
E.  670,  26  L.  B.  A.  (N.  S.)  883. 

[3]  III.  To  these  limitatltms  let  us  give  at- 
tention in  the  order  in  which  they  are  urged 
by  counsel  for  the  plalntltCs.  Before  oonsid- 
etlng  other  matters,  there  is  one  relating  to 
the  form  of  the  act  which  merits  attention. 
It  Is  contended  that  the  title  of  the  act  insuf- 
ficiently Indicates  its  character,  or,  more  con- 
cretely, that  It  should  show  in  bsc  verba  tbAt 
It  Is  not  a  revenue  measure.  Without  more 
ado,  let  the  title  Itself  answer  this  obJectlCHi. 
It  declares  It  to  be  "an  act  providing  for  and 
relating  to  the  inspection  of  all  UMiIntoxlcat- 
ing  and  cartwnated  beverages  and  so-called 
soft  drinks,  by  whatever  name  called,  also 
syrups,  extracts  and  flavors  of  all  kinds  In- 
tended for  use  in  the  preparation  and  con- 
coction of  soft  drinks,"  etc.  Read  evm  cur- 
sorily, the  merest  tyro  cannot  mistake  the 
meaning  of  these  words.  So  clearly  do  they 
define  the  object  of  the  act  that  an  attempt 
to  explain  them  ends  only  in  redundancy  and 
possible  confusion. 

The  state  Ck)nBtitation  (sectltm  28,  art  4)  Is 
read  to  Uttle  purpose  if  it  be  to  require 
that  the  title  of  an  act  must  present  the  par- 
tlcnlaritr  of  an  itonlsed  acooont  or  the  min> 
utiR  of  a  chemical  analysis.  When  the  Con- 
stitution prori^  theref<He^  that  "no  bill 
*  *  *  shall  contain  more  than  one  subject, 
which  shall  iM  clearly  exprrased  in  its  title," 
it  simply  means  that  the  title  shall  Indicate 
in  an  unmistakable  manner  the  general  con- 
tents of  the  act ;  it  does  not  require,  nor  was 
it  intended  that  it  should  descend  into  pai> 
tlcnlars,  but  tbat  It  will  be  sufficient  if  It  de- 
fines the  nature  of  the  statute  and  thus  in- 
forms the  reader  as  to  its  purpose.  The  na- 
ture of  this  constitutional  iHt>vlsLon  being 
thus  understood,  the  tendency  of  the  courts 
in  numerous  rulings  has  been  to  construe  it 
liberally  In  aid  of  all  well-directed  legislative 
power.  State  ex  reL  v.  Guluotte,  275  Mo.  298, 
204  S.  W.  806;  Booth  v.  Scott,  276  Mo.  1,  205 
S.  W.  633;  State  ex  rel.  v.  Boach,  258  Ma 
541, 167  S.  W.  1008;  State  ex  reL  v.  Drabelle, 
268  Ma  668,  167  S.  W.  1016;  Burge  v.  BaU- 
road,  244  Mo.  76,  148  S.  W.  925;  State  v. 
Hanson,  234  Mo.  583,  137  S.  W.  908.  There 
Is  no  merit  In  this  contention. 

[4]  IV.  The  provision  for  the  inspection  of 
samples,  instead  of  the  entire  product,  it  Is 
ccMitended,  constitutes  a  subterfuge  which 
rraders  the  act  Inutile  as  an  exercise  of  the 
poUce  powe^  and  CMiseqiuently  iBvalid.  A 
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like  conteatlon  Is  made  In  the  Btzman  Case. 
162  Mo.  loc.  dt  34,  62  S.  W.  828,  In  which 
the  statute  anthorlzlDg  the  Inspection  of  beer 
was  under  review;  in  recognition  of  the 
beneflcent  parpose  of  the  law  and  to  further 
Itg  object,  the  court  construed  It  liberally, 
and  •  held  that  the  Inspector  might  take  a 
sample  at  random  from  the  tbtIous  cases, 
or  go  directly  to  the  brewery  and  take  a 
sample  of  the  mash  from  the  vats  in  making 
his  testa.  The  reason  for  this  ruling  la  ap- 
parent It  accomplishes  the  purpose  of  the 
act  witli  a  minimum  amount  of  trouble  and 
expense  to  the  owner  of  the  product  Inspect- 
ed- Any  other  course  would  prove  tedious, 
expensive  and  Impracttcable.  Inspection  by 
sample  1b  anttiorlMd,  and  has  been  satisfac- 
torily practiced  for  many  years  In  this  state 
In  the  r^iolation  of  the  sale  of  grain,  milk, 
and  other  food,  products.  This  course  has 
received  legislative  anthority  and  judicial 
recognition  dsewhere,  and  we  fall  to  find 
any  eantentKm  that  It  has  not  proved  effec- 
ttve^  or  that  it  is  counter  to  any  constitution- 
al provl8lon&  State  r.  Dnpaquiw.  40  La. 
Ann.  S77,  16  Sonth.  602,  26  L.  R.  A.  162, 
49  Am.  St  Bep.  884;  Comm.  Garter,  182 
Mass.  12. 

[C]  V.  The  validity  of  the  act  Is  assaUed 
on  the  ground  that  no  penalty  is  prescribed 
for  the  manufacture  of  impure,  unclean  and 
unwholesome  products.  This  objection  is 
ptUK^  finical.  The  purpose  (tf  the  law  Is 
not  to  regulate  the  manufacture,  but  the  sale 
of  impure  products.  Ladling  this  requi- 
site, the  validity  of  the  act  as  an  exercise 
of  the  police  power  might  well  be  questioned. 
In  what  manner  can  the  use  of  these  prod- 
ucts j^rore  Injurious,  within  the  meaning 
of  the  maxim,  Sic  utere,  etc.,  unless  they 
are  dispensed  or  disposed  of  to  others  or, 
in  a  word,  sold?  As  a  condition  precedait 
to  their  sale,  it  is  required  that  they  be  In- 
spected and  for  a  failure  to  comply  with  this 
requirement  the  seller  subjects  himself  to  a 
penalty.  So  far,  therefore,  as  the  effective- 
ness of  the  act,  or  the  furthetanee  of  its 
purpose  is  concerned,  it  in  no  wise  affects 
Its  validity  that  it  contains  a  provision  pro- 
hlbltlDg  the  use  of  deleterious  substances  In 
the  products  included,  but  attaches  no  pen- 
alty to  Its  violation. 

[«]  VI.  Passing  without  considering  other 
constitutional  provisions  relied  upon  by  the 
plaintiffs  as  having  been  violated  in  the  en- 
actment of  this  act,  and  which  cease  to  he 
centers  of  contention  unless  this  be  a  revenue 
measure,  we  come  to  the  question  of  the 
amount  of  the  fees  for  Inspection  as  indica- 
tive of  the  character  of  the  act.  Waiving, 
as  It  were,  all  other  grounds  of  attack,  coun- 
sel contend  that  the  gross  amount  of  the  fees 
collected  for  inspection  Is  such  as  to  fix  be- 
yond a  peradventnre  the  character  of  the 
act  as  a  revenue  measure.  If  the  amount 
alone  of  the  fees  collected  during  the  term 
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stated,  sufficed  for  this  purpose,  the  conten- 
tion might  he  conceded  without  further  con- 
troversy. It  does  not  however.  As  we 
said  tn  effect  in  the  Blxman  Case,  supra: 

"Under  no  drcnmatanoea  are  Inspection  fees 
restricted  to  the  mere  expense  of  the  act  of 

inspection." 

It  is  the  tendency,  and  not  Improperly  so, 
of  Legislatures  to  require  the  subject  inspect- 
ed to  bear  the  expense  of  same.  If  it  hap- 
pens, as  Is  not  infrequently  the  case,  that 
the  amoont  of  tbe  fees  Is  In  excess  of  the 
expense  incurred  In  the  performance  of, the 
services,  this  will  not  of  itself  destroy  the 
character  of  the  act  as  an  Inspection  meas- 
ure. Especially  If  It  appears,  as  it  does 
here,  that  the  Legislature,  upon  ascertaining 
the  amount  of  the  excess,  reduced  the  fees 
as  applied  to  future  inspections.  By  an 
act  adopted  In  1821,  the  fee  for  the  inspec* 
tlon  of  soft  drinks  was  reduced  from  1^ 
cents  to  three-fifths  of  1  cent  per  gallon,  and 
on  syrups,  flavors,  etc.,  from  10  cents  to  6 
cents  per  gallon.  Laws  1919,  p.  381;  Laws 
1921,  p.  402.  It  is  impossible  for  a  Legisla- 
ture, In  the. enactment  of  a  law  authorizing 
the  collection  of  fees  In  Its  ^forcement,  to 
determine  the  exact  expense  of  Its  operation 
and  nicely  gauge  the  measure  of  tbe  charge 
which  should  be  required.  The  courts,  cog- 
nizant of  this  dIfQcuIty,  hold  that  what  Is  a 
reasonable  fee  must  depend  largely  upon  the 
sound  discretion  of  the  Legislature.  If  the 
fee  fixed  proves  excessive,  this  will  not  of 
itself  render  the  law  invalid,  as  it  will  be 
presumed  that  the  Legislature,  upon  ascer- 
taining the  fact  of  the  excess,  will  remedy 
the  defect. 

A  recent  ruling  of  a  court  of  last  resort 
upon  this  subject  wlU.be  found  in  State  ex 
reL  Brewster  t.  Boss,  101  Kan.  877,  166  Pac. 
606,  In  which  it  is  shown  that  during  the 
flnt  two  years  of  the  operation  of  the  stat- 
ute^ there  under  review,  the  fees  collected 
for  inflection  were  nearly  four  times  the 
expoises  Incurred.  The  Supreme  Court  of 
Kansas,  in  the  discusaion  and  determination 
of  this  question,  said: 

"Tbe  mere  fact  that  tbe  fees  charged  under 
such  a  statute  exceed  tbe  expense  of  its  ez- 
ecQtlon  is  not  enough  to  render  it  invalid.  For 
Instance,  tbe  difference  between  an  income  of 
from  $70,000  to  $76,000,  and  an  oatl^  of  from 
$65,000  to  $60,000  has  been  said  by  this  court- 
not  to  afford  a  sufficient  basis  for  svoidiog 
such  a  statnte.  State  ex  rel.  v.  Railway  Co., 
87  Kan.  348,  305,  125  Pac.  98.  To  have  that 
effect  one  of  two  conditionB  tauet  be  met:  Ei- 
ther tbe  disorepanry  must  be  so  great  tbat  the 
court  is  forced  to  tbe  conclusion  that  the  Leg- 
islature in  the  first  instance  acted  in  bad  faith 
and  Intended  to  produce  a  revenue  under  the 
pretext  of  requiring  an  inspection,  or  else  tbe 
lawmaking  body  must  have  neglected  an  oppor- 
tunity to  revise  the  charges  exacted  after  ex- 
perience bad  demonstrated  beyond  controversy 
that  as  previously  imposed  they  were  unrea- 
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sonably  and  uimeceBBaril;  high.  These  pricd- 
ples  are  too  well  established  to  require  ex- 
tended discusBioQ,  but  a  brief  reference  will 
be  made  to  th^  decisions  on  the  sabject." 

In  a  case  Inrolving  the  validity  of  a  state 
law  imposing  a  charge  of  25  cents  per  ton  np- 
on  fertilizers  to  cover  the  cost  of  Inspection, 
interstate  commerce  being  incidentally  af- 
fected, it  was  said  by  the  United  States  Su- 
preme  Court: 

"Eotertaining  these  views  of  legislative  inten- 
tion, it  does  not  appear  to  us  ttiat  evidence 
tending  to  show  that  money  collected  from  this 
source  was  applied  to  other  than  the  purposes 
for  which  it  was  received  should  be  entered  into 
on  this  inquiry  into  the  validity  of  the  act.  If 
the  receipts  are  found  to  average  largely  more 
than  enough  to  pay  the  expenses,  the  presnmp- 
tion  would  be  that  the  Legislature  woald  mod- 
erate the  charge.  But,  treating  the  question 
whether  the  charge  of  25  cents  per  ton  was 
shown  to  be  so  excessive  as  to  demonstrate  a 
purpose  other  than  that  which  the  law  declared, 
as  a  judicial  question  we  are  satisfied  that, 
comparing  the  receipts  from  this  charge  with 
the  necessary  expenses,  snch  as  the  cost  of 
analysis,  the  salaries  of  inspectors,  the  cost  of 
tags,  express  charges,  miscellaneoas  expenses 
of  the  department  in  tills  connection,  and  so  on, 
we  cannot  conclude  that  the  charge  is  so  seri- 
oasly  in  excess  of  what  is  necessary  for  the 
objects  designed  to  he  effected  as  to  justify  the 
imputation  of  bad  faith  and  change  the  char- 
acter of  the  act."  Patapsco  Guano  Co.  v. 
North  Carolina,  171  U.  S.  345.  353,  854,  18 
Sup.  Ct.  862.  805,  43  L.  Ed.  1©!. 

Expressions  of  other  courts  of  last  resort 
are  to  the  same  general  effect,  as  foUows  : 

'*  The  law  being  otherwise  valid,  the  amount 
of  the  inspection  fee  is  not  a  judicial  question; 
it  rests  with  the  Legislature  to  fix  the  amount, 
and  it  can  only  present  a  valid  objection  when 
it  is  shown  that  it  is  so  unreasonable  and  dis- 
proportionate to  tlie.  services  rendered  as  to 
attack  the  good  faith  of  the  law.'  McLean  t.  . 
Denver  &  Rio  Grande  R.  R.  Co..  203  U.  S. 
88.  55,  27  Sup.  Ct.  1.  5,  51  L.  Ed.  78. 

"  'If  the  trial  made  of  the  act  establishes  the 
facts  to  be  as  asserted,  that  the  exaction  in 
question  is  excessive,  the  presumption  is  that 
in  the  orderly  conduct  of  the  public  business  of 
the  state  the  necessary  correction  wUl  be  made 
to  caoae  the  act  to  conform  to  the  authority 
possessed,  which  is  to  impose  a  fee  solely  to 
recompense  the  state  for  the  expenses  properly 
Incorred  in  enfordng  the  authorised  inspection.' 
Red  *C  on  Co.  North  Carolina.  222  U.  S. 
880,  808,  394,  32  Sup.  Ct  162,  155.  56  L.  Bd. 
240. 

"Inspection  necessarily  involves  expense,  and 
the  power  to  fix  the  fee,  to  cover  that  expense. 
Is  left  primarily  to  the  Legislature,  which  must 
exercise  discretion  in  determining  the  unonnt 


to  be  charged,  since  it  is  impossible  to  tell  ex- 
actly how  much  will  be  realized  qader  the  fu- 
ture operations  of  any  law.  Besides,  receipts 
and  disbarsements  may  so  vary  from  time  to 
time  that  the  surplus  of  one  year  may  be  need- 
ed to  supply  the  deficiency  of  another.  If, 
therefore,  tilie  fee  exceed  cost  by  a  sum  not  nn- 
reasonable,  no  question  can  arise  as  to  the  va- 
lidity of  the  tax  so  far  as  the  amount  of  the 
charge  is  concerned.  And  even  if  it  appears 
that  the  sum  collected  is  beyond  what  is  needed 
for  inspection  expenses,  the  courts  do  not  in- 
terfere, immediately  on  application,  because  of 
the  presumption  that  the  Legislature  will  re- 
duce the  fees  to  a  proper  sum.  Foote  ft  Co.  v. 
Maryland,  232  U.  S.  494,  503,  504,  84  Snp.  CL 
377,  879,  58  L.  Bd.  698.  •  •  •  , 
"  'It  la  not  necessary  tlut  the  licgislature  de- 
teimine  with  exact  nicetr  tiie  amount  of  the 
inspection  diarg es  required  to  carry  its  purpose 
into  execution.  Tliis  is  manifestly  impossible, 
owing  to  the  varying  fluctiAtions  of  trade. 
Mere  excess  in  net  surplus  revenues  is  of  it- 
self no  warrant  in  disturbing  the  law,  nor  wonld 
we  feel  disposed  to  hold  that  a  flagrant  excess 
in  a  single  year  over  the  expenses  would  in- 
validate it.  What  we  do  hold  is  that  under  the 
facts  disclosed  here,  where  it  appears  that  the 
fees  are  not  only  excessive,  but  are  being  con- 
tinned,  yidding  each  and  every  year  increasinc 
net  revenues,  the  natural  operative  effect  of  the 
inspection  act  thus  shown  is  in  direct  violation 
of  article  1,  section  10,  of  the  United  States 
Constitution,  and  consequently  void.  Caatie  v. 
Mason,  91  Ohio  St.  296,  805, 110  N.  B.  468,  465. 
Ann.  Cas.  1917 A,  164.' " 

As  we  have  shown,  the  objections  urged  to 
the  law  as  considered  by  the  Supreme  Court 
of  Ohio,  in  the  Castle-Mason  Ctisti,  are  met 
by  the  umendinent  in  1921  of  the  act  here 
under  review. 

If  the  Legislature  of  this  state  had  not 
enacted  the  amendment  of  1921,  supra,  and 
in  all  other  respects  the  act  had  possessed, 
as  we  have  shown  it  does,  the  form  and  fea- 
tures of  an  inspection  measure,  this  would 
not  authorize  a  holding  as  to  its  invalidity, 
because  of  the  presumption  that  the  L^sla- 
ture  will  reduce  the  fees  upon  acquiring  a 
knowledge  of  their  excess  to  a  sum  more 
nearly  necessary  to  the  expenses  of  Inspec- 
tion. State  V.  Standard  Oil  Co.,  100  Neb. 
826,  161  N.  W.  537,  L  R.  A.  1917D,  746;  State 
V.  Bartles  Oil  Co.,  132  Minn.  138,  155  N.  "W. 
1035,  L.  R.  A.  1916D,  193;  Lee  Co.  v.  Webster 
(C.  C.)  190  Fed.  353. 

While  we  have  examined  the  other  objec- 
tions urged  by  counsel  for  plaintiffs,  we  have 
not  deenled  it  necessary  to  formally  discuss 
them,  in  view  of  our  expressed  conclusion 
as  to  the  validity  of  the  act  The  Judgment 
of  the  trial  court  is  ttaer^fore  affirmed. 

All  concur. 
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<SiqwBmB  Oonrt  of  Missonn.  Division  No.  2. 
Jnzifl  28,  182L  Behearinc  Denied 
July  19, 1921.) 

1.  Appeal  aai  '«rror  «=9766— Proper  to  dtomlee 
for  failar*  of  brief  to  embody  statement  of 
faets. 

The  Sapreme  Court  migbt  dismiss  tbe  ap- 
peal for  ftdlore  to  comply  with  its  mle  16  (22S 
S.  W.  Tiii)  in  that  appellant's  brief  does  not 
contain  a  statement  of  the  facts. 

2.  Aokaawledgment  «s»25— Law  relative  to  ao- 
kaowleilgmeatB  by  Barried  women  reqalros 
merely  sabataatlal  oompllanoe. 

The  law  touching  Uie  acknowledgment  of 

their  deeds  by  married  women  requires  uo  more 
than  a  substantial  compliance  with  its  terms. 

3.  Aofcaowledgmrtit  «S337(I)  —  Certifloate  of 
married  woman  suflolent,  though  aot  mention- 
lag  anduft  iBfluenoe. 

Certificate  of  acknowledgment  of  deed  of 
married  woman  omitting  the  words  "or  nndue 
influence,"  redting  that  "they  executed  and 
deliTored  the  said  deed  freely  and  without  com- 
p^siott  of  their  respective  hnsbands,"  Md  waf- 
fident  under  Ber.  St  1806,  a  82;  S  89,  p.  863. 

4.  'D«eiB  ^;»4I  —  Dssorfptlea  by  roferenee  to 
other  deed  eaffleleiit:  « 

A  deed  conveying  %he  nndlvided  interest  of 
the  grantor  and  seemingly  not  nndertaking  to 
convey  the  land  itself,  but  referring  to  another 
deed  for  the  description,  euffident  to  Buch 
description  by  reference.  * 

5.  Deeds  ^sbIOI  — Defeotlve  description  eared 
by  grantee  taking  and  holding  possession. 

Where  the  grantee  took  and  retained  Azda- 
sive  possession  of  tiie  tract  conveyed  by  the 
deed,  soch  action  of  itself  cored  the  defective 
description.* 

«.  Deeds  «=s>l29(4)  —  Deeds  to  mother  and 
otalldren  hold  to  have  vested  llfo  estate  only 
la  mother. 

Beede  convejiing  three  tracts  to  'T.  A.  D. 
M.  and  all  her  cUldren  she  has  now  or  ever  may 
have"  held  to  have  vested  a  life  estate  on^ 
in  the  grantee  mother,  with  a  remainder  in  fee 
in  her  children. 

7.  Llfo  estates  «s3l8~Llfe  teaanfa  saooeasor 
OMlM*  dnty  to  pay  taxes;  pnrehaso  at  tax 
aato  Innrod  to  banalt  of  remainderman. 

The  payment  of  taxea  on  improved  farming 
land  waa  a  charge  on  a  life  estate  therein,  it 
being  the  dnty  of  the  life  tenant  to  pay  them 
and  protect  the  interests  of  the  remaindermen, 
and  purchase  of  the  land  by  the  life  tenant's 
anccesBOr  at  tax  sale  inured  to  the  benefit  of  the 
remaindermen  operating  as  a  mere  payment  of 
taxes. 

8.  Llfo  estates  «g=>l8  —  Trusts  «=9l02(l)  — 
Single  remainderman  trustee  for  others  In 
purchasing  at  tax  sale. 

The  successor  of  the  life  tenant  occupied  a 
fiduciary  relation  to  the  remaindermen  in  pur- 
chasing tbe  land  at  a  tax  sale,  and  waa  bound 
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to  exercise  every  reasonable  precaution  to  pre- 
serve the  property  Intact  for  transmission  at 
the  termination  of  tbe  life  estate,  and  not  only 
him,  but  all  who  took  title  from  him  with  no* 
tice  of  his  violation  of  trust,  were  trustees  ex 
maleficio  for  the  remaindermen. 


9.  Vendor  and  purohaser  $s>226(2),  242— Bur- 
dea  to  prove  bona  flde  purohase  from  fraudu- 
lent grantor  rests  on  defendant;  price  must 
bo  paid  beforo  notloa  to  affect  bona  fldo  par- 
chaser. 

The  burden  of  proving  a  bona  fide  purchaae 
from  a  fraudulent  grantor  rests  on  tbe  defend- 
ant pleading  it,  and,  to  support  such  plea,  de- 
fendants who  so  purchased  must  iirove  they 
bought  without  nonce  and  paid  the  money  also 
without  notice. 

10.  Evidenoo  ^::s>76  —  Sllsaoe  of  defendants, 
claimed  bona  flde  purchasers,  affords  evidence 
of  notice  of  fraud. 

The  failure  of  purchasers  from  a  fraudulent 
grantor  to  testify  ereatea  an  inference  that 
they  refrained  because  the  truth  would  not  aid 
their  contention  of  a  bona  fide  purchaae,  and 
affords  strong  evidence  d  thdr  notice  of  the 
fraud  charged. 

11.  Estoppel  «=345— Doctrine  of  after-acquired 
properly  or  title  by  estoppel  does  not  i^iply 
to  married  woman's  deed. 

The  doctrine  of  after-acQuired  property 
does  not  apply  to  a  married  woman's  deed,  cer- 
tahkly  not  if  the  deed  was  made  prior  to  the 
Married  Woman's  Act  of  1889  (Bev.  St  1889, 
1  6809),  and.  without  regard  to  the  form  of  the 
deed,  only  whatever  interest  she  had  at  its  data 
passes  to  her  grantee. 

12.  Remainders  «=>I7(3)  —  Statute  does  not 
begin  to  ma  against  remalndormen  notll  Ufa 
estate  terminates. 

A  remainderman  cannot  go  into  court  to 
recover  possession  of  tlie  land  before  the  lifa 
estate  tms  terminated,  so  that  neither  the  8<X- 
year  statute  ct  limitations  nor  any  other  stat- 
ute begins  to  run  againat  him  until  the  life  es- 
tate is  lifted, 

13.  Limitation  of  aotlona  ^102(9) —Statnto 
would  not  run  la  favor  of  truatees  ex  malo- 
fldo. 

One  of  several  remaindermen  who  purchased 
the  land  at  tax  sale  and  his  grantees  with  no- 
tice being  tmstees  ex  maleficio  for  the  other 
remaindermen,  the  statute  of  limitations  would 
not  run  In  their  favor  as  against  such  other  re- 
maindermen. 

14.  Judgment  «S9569  —  Order  for  payment  of 
surplus  money  arlsbig  from  tax  aale  not  roa 
Judicata  of  title. 

Order  sustaining  motion  of  one  of  several 
remaindermen  who  had  purchased  at  tax  sale 
directing  the  sheriff  to  pay  over  the  surplua 
money  in  his  hands  arising  from  the  sale,  hav- 
ing been  made  on  a  motion  respecting  a  col- 
lateral question  arising  after  judgment,  was 
not  res  judicata  as  to  claim  of  title  to  the  land. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; WlUard  1'.  Hall,  Judge. 
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Suit  hj  Porter  Ifathewa  against  B.  If. 
O'Donnell  and  anotber.  From  decree  for 
plaintiff,  defendants  appeal  Affirmed. 

Henry  Lamm,  of  Sedalia,  and  Jobn  I. 
Williamson  and  A.  N.  Gossett,  botb  of  Kan- 
sas City,  for  appellants. 

W.  C.  Hock,  of  Kansas  City,  and  L.  T. 
Dryden,  ct  Independence,  for  respondent 

HIGBEB,  P.  J.  Appellants  have  sum' 
marlxed  the  pleadings  and  evidence  BUbstau' 
tially  as  follows: 

This  Is  an  appeal  from  a  decree  of  tlie 
circuit  court  In  a  suit  to  determine  title  to 
lands.  The  first  count  of  the  amended  petl* 
tion  was  in  ejectment,  which  plaintiff  dis- 
missed at  the  trial.  The  second  count  is  in 
e<iuity,  and  alleges  that  plaintiff  Is  the  owner 
of  the  lands  in  question,  consisting  of  three 
adjoining  tracts ;  that  defendants  are  In  pos- 
session and  claim  title  thereto  against  plain- 
tiff. It  particularly  alleges  that  one  Joseph 
B.  Kinney  In  1871  became  the  owner  of  an  es- 
tate therein  for  life  of  Fannie  A.  D.  Math- 
ews, and  as  such  owner  It  was  his  duty  to 
pay  the  taxes  on  the  land,  but  In  violation  of 
said  duty,  and  with  the  intent  of  acquiring 
the  estate  of  the  owners  of  the  remainder  in 
fee  of  said  property,  he  neglected  to  pay  eald 
taxes  and  permitted  them  to  become  delin- 
quent. Judgment  was  obtained  by  the  state 
for  said  delinquent  taxes,  and  sale  mado 
thereunder,  and  at  such  sale  said  Joseph  B. 
Kinney  bid  in  a  part  of  these  lands  and 
caused  a  sheriff's  deed  thereto  to  be  made  to 
his  mother,  Matilda  Kinney,  thereby  at- 
t^ptlng  to  acquire  the  remainder:  estates 
against  plaintiff.  The  defendants  claim  own- 
ership under  deeds  made  by  said  Joseph  B. 
Kinney  and  his  mother,  Matilda,  and  had 
knowledjze  before  the  execution  of  such  deeds 
of  "the  facts  and  circumstances  herein  re- 
cited." 

The  prayer  is  that  the  court  set  aside  and 
hold  for  naught  said  sberUTs  deed  and  to 
determine  title,  and  for  all  proper  relief  as 
provided  by  section  1970,  R.  S. 

To  the  second  count  defendants  answered, 
admitting  possession  end  denying  any  owner- 
ship in  plaintiff;  admitting  that  Matilda 
Kloney  acquired  title  to  a  part  of  the  land  by 
virtue  of  a  sale  In  a  suit  for  taxes,  but  thdt 
defpndantg  acquired  such  tax  title  as  Inno- 
cent purchasers  for  value  without  knowledge 
of  any  defect  In  her  titles  pleadinir  the  10- 
year,  24-year,  and  the  30-year  limitation  and 
payment  of  taxes  therefor  by  defendants  and 
failure  of  plaintiff  to  pay  any  such ;  valuable 
Improvements  as  occupying  claimant;  plead- 
ing also  that  the  surplus  money  proceeds  of 
the  tax  suit  sale  of  the  land  was  claimed  by 
Joseph  B.  Kinney,  and  that  plalntlfT  was  es- 
topped by  that  suit  and  proceeding  from 
claiming  title  to  those  lands;  laches  on  the 
part  of  plaintiff ;  end  praying  that  the  court 


(Mo. 

decree  defendants  to  be  the  Cee^mple  owners 
of  the  lands  In  question. 

The  cause  was  heard  by  the  oonrt  at  the 
September  term,  1917,  and  taken  under  ad- 
visement. At  the  September  term,  1919,  SoAg- 
ment  was  rendered  setting  aside  and  holding 
▼old  the  sheriff's  deed  on  the  tax  Judgment 
sale  and  adjudging  the  plaintiff  to  be  the 
owner  in  fee  of  and  entitled  to  the  posses- 
sion of  "^*/atoo  undivided  part  of  two  tracts 
of  land,  one  originally  containing  101.- 
60  acres,  and  the  other  88.93  acres,  and 
»ai*/«»(io,  of  an  undivided  one-half  of  an- 
other tract  of  4%  acres,  all  tn  township  60, 
range  29,  Jackson  county. 

The  tract  described  In  the  petition  and 
Judgment  as  the  southwest  fractional  part  of 
the  southwest  quarter  of  section  S,  originally 
containing  38.93  acres,  appellants  designate 
as  "tract  A,"  and  that  described  as  all  of  the 
southeast  fractional  quarter  of  section  6, 
originally  containing  101.60  acres,  as  "tract 
B,"  and  that  described  by  metes  and  bounds, 
containing  4s/(  acres,  as  "tract  C."  This 
tract  adjoins  tract  B  at  the  northwest  cor- 
ner. (Mrs.  Mathews  also  owned  an  undi- 
vided one-half  In  fee  of  tract  G  at  the  time 
the  mortgage,  at  No.  12  of  the  abstract  of 
title,  Infra,  was  executed.) 

The  lands  sold  In  the  proceeding  for  de- 
linquent taxes  are  tract  A  and  the  west  8 
acres  of  tract  B.  The  Missouri  river  Is  the 
Dorthem  boundarr  of  each  tract 

The  abstract  of  title  shows  the  toSkming 
transfers: 

Tract  A; 

(1)  September  7,  1838.  Patent,  United 
States  to  Joseph  Roy. 

(2)  August  21,  1847.  Warranty  deed,  re- 
corded Book  M,  page  411,  Joseph  Boy  and 
wife  to  Cells  F.  Robinson  (afterward  Gusben- 
bury)  and  Fannie  A.  D.  Copswell  (afterward 
Mathews,  mother  of  plaintiff). 

(3)  June,  1856.  Warranty  deed.  Book  T, 
page  529,  Fannie  A.  D.  Mathews  and  hus- 
band, James  P.,  and  Cella  F.  Cushenbury  and 

]  husband,  D.  Cush^bury,  to  WllUam  Cogs- 
well, the  exact  wording  of  tiie  description 
beln^  as  foUows: 

"Also  oar  undivided  Interest  In  a  fractional 

piece  of  land  deeded  by  Joieph  V.  Roy  to  Celia 
F.  and  Fsnnie  A.  D.  Cogswell,  now  Oelia  F. 
Cuflhenbary,  and  F.  A.  D.  MathewSt  It  being  a 
part  of  the  S.  W.  of  the  S.  W.  of  sec- 
tion 5,  township  60,  range  20." 

The  certificate  of  acknowledgment  of  the 
female  grantors  to  this  deed  is  as  follows: 

"Being  by  me  made  acgnainted  with  the  con- 
tents of  said  deed,  acknowledged  on  an  ezam- 
iaation  apart  from  their  reflective  hasbaods, 
and  they  executed  and  delivered  the  aald  deed 
freely  aod  without  compulsion  of  their  aald  re- 
spective husbands." 

On  the  offer  of  this  Instroment  In  evldoice 
defendants  <AJected  because  the  deGicrlptf<m 
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was  inBaffident  to  Identify  tract  A,  and  the 
acknowledgment  did  not  recite  tbat  the  mar> 
ried  women  had  dedalred  they  executed 
"freely  and  wlthoat  compulsion  or  undue  in- 
fluence" of  their  buBbands. 

(4>  October  29,  1857.  Warranty  deed, 
Book  27,  page  46,  William  Cogswell  and  wife 
to  F.  A.  D.  Matbews,  the  granting  clause 
belnc  89  ftdlows: 

"Bargain,  sell,  and  convey  to  the  7.  A. 
D.  MaAewa  and  all  her  children  she  has  now 
or  erer  may  have  the  following  described  tract 
of  land,  to  wit:  [Hera  foUowa  deaeriptlon  of 
tract  A.r 

habradnm  clause  mda: 

"To  have  and  to  hold  the  name  nnto  the  said 
F.  A.  D.  Mathews  and  ber  children  aa  afore- 
said and  their  heirs,  but  it  Is  to  be  distinctly 
understood,  if  tbe  said  F.  A.  D.  Mathews  may 
hereaifter  conclude  to  sell  the  aboTe-described 
tract  of  Isnd,  she  is  hereby  empowered  and  au- 
thorised to'  do  so  by  arranging  it  so  that  the 
proceeds  of  said  land  Is  to  be  laid  out  for  other 
lands  or  property  to  be  cooTeyed  so  as  ta  pot 
the  right  of  tide  in  the  said  F.  A.  D.  MaUiawa 
and  her  cbUdren." 

Tract  B: 

(5\  June  1,  1868.  Patent,  United  States 
to  William  Co^well.  containing  101.60  acres. 

(6)  April,  1856.  Warranty  deed,  recorded 
Book  Y,  page  632,  William  Cogswell  and  wife 
to  Fannie  D.  Mathews.  The  granting  and 
habendum  clauses  are  the  same  In  this  deed 
as  in  Na  4.  supra. 

Tract  O: 

V/a-acre  tract  described  by  metes  and 
bounds  (approximately  IS  poles  east  and 
west  by  42  poles  north  and  south)  in  and  out 
of  the  northeast  comer  of  New  Madrid  dalm 
mrrsy  at  northwest  comsr  of  tract  B. 

(T) ,  (S).  and  (9)  ate  transfers  which  bring 
the  title  down  to  Jonathan  Colcord. 

(10)  Angnst  9, 18S0.  Warranty  deed,  Book 
P«  pajee  477,  Jonathan  Oolcfwd  and  wife  to 
7.  A.  D.  Cogswell  and  Gella  F.  OnsiieBbnry, 
danghters  of  Wm,  Oogswen. 

(11)  June,  1886.  Deed,  Book  T,  page  S28. 
GeUa  F.  Coshenbtrry  and  hoeband,  Daniel, 
conveying  undivided  interest  of  grantor  In 
tract  O  to  Fannte  A.  p.  Mathews.  (The 
granting  and  habendum  elanses  are  the  same 
as  In  No.  4.) 

fl2)  July  14,  1866.  Mortgaffe  with  power 
of  sole.  Book  46,  page  407,  filed  September 
16.  1866,  Fannie  A.  T>.  Mathews  and  her  hus- 
band to  Joseph  Kinney,  conTeyinp,  among 
others,  tracts  A,  B.  and  C.  This  mortgage  re- 
rites  that  It  Is  given  to  secure  a  note  for 
$7,280,  due  at  12  months,  with  the  usual 
power  of  sale. 

fl3)  May  15,  1871.  Mortgagee's  deed  Book 
89,  page  41,  Joseph  Klnnoy,  mortgagee,  to 
Joseph  Beeler  Kinney.  This  forecloses  No. 
12. 

(14)  Suit  was  brought  by  the  state  on  re- 


[  lation  of  Daniel  Murphy,  collector,  against 
I  Joseph  B.  Kinney,  James  P.  Mathews,  and 
I  Fannie  A,  D.  Mathews,  his  wife.  Porter  H. 
Mathews,  Andrew  R.  Mathews  and  Mary 
Eliza  Mathews,  a  minor,  to  the  March  term, 
1880,  of  the  circuit  court,  to  enforce  the 
state's  lien  for  taxes  on  tracts  A  and  B  for 
the  years  1869  to  1878,  inclusive.  The  re- 
turn recites  personal  service  on  the  defend- 
ants except  Joseph  B.  Kinney,  who  filed  an- 
swer. Guardian  ad  litem  was  appointed  for 
the  minor  defendant,  and  such  guardian 
filed  answer.  On  March  27,  1880,  Judgment 
was  rendered  as  prayed,  adjudging  :the 
amount  of  taxes,  Interest,  and  fees  on  tract 
A,  at  9U1.96^  and  on  tract  B  at  (373.42— 
total  ¥4S6it8.  Special  execution  was  issued 
on  this  Judgment  September  4, 1880,  and  the 
sheriff  sold  all  of  tract  A  fbr  |410  and  8  ' 
acres  off  the  west  sida  of  tract  6  for  $480 
to  MatUda  Kinney,  out  of  whlcb  the  sheriff 
paid  the  Judgment  and  costs  and  bad  re- 
maining $2^.68.  Tfaerenpcm  the  defendant 
J.  B.  Kinney  filed  bis  motion  setting  iip  that 
be  was  the  absolute  owner  of  the  lands  sold 
and  was  entitled,  as  against  the  other  de- 
fraidants,  to  this  surplus  of  sale  proceeds, 
$245.68.  Notice  of  this  motion  was  given  to 
Porter  H.  Mathews  by  posting  In  the  clerk's 
office,  and  the  motion  was  sustained  by  the 
court  on  September  29,  1681.  Sheriff's  deed, 
dated  October  25, 1880,  reoorded  in  Book  120, 
page  448. 

(16)  October  4, 1880.  Warranty  deed.  Book 
111,  page  637,  by  James  P.  Mathews,  Fannie 

A,  D.  Mathews,  and  Andrew  B.  Mathews 
to  Mary  E.  Mathews,  conveying  tract  A,  30.- 
93  acres ;  also  tract  B.  th^n  recited  as  90 
acres.  . 

(16)  December  14,  1882.  Warranty  deed. 
Book  180,  page  143,  consideration  $3,000, 
from  J.  B.  Kinney,  J.  Kinney,  and  Matilda 
Kinney,  his  wife,  to  Mary  B.  O'Donnell,  con- 
veying tracts  A,  B,  and  O,  containing  a  re- 
cital as  follows: 

"Shoald  at  any  time  the  title  he  imperfect, 
and  the  above  Kinneya  nnable  to  make  it  per- 
fect, then  said  Kinneys  agree  to  refund  all 
money  paid  In  original  purchase,  upon  condition 
that  Mary  B.  O'Donnell  deed  the  said  propertj 
back  to  them,  and  also  give  the  said  EUnneys 
possession  of  the  land.** 

(17)  August  12, 1885.  Warranty  deed  from 
Joseph  B.  Kinney  and  Alice  P.  Kinney,  his 
wife,  to  Mnry  E.  O'Donnell,  Book  141,  page 
94,  conjdderation  $5  cash,  conveying  tracts 
A  and  B.  (This  deed  evidently  was  made  to 
release  dower  of  Joseph  B,  Kinney's  wife, 
Alice  P.) 

(18)  September  18,  1882.  Mortgage  deed 
of  trust,  Mary  B.  O'Donnell  to  Joseph  B. 
Kinney,  trustee,  to  secure  note  of  $3,000  due 
eight  years  after  date,  hearing  8  per  cent 
Interest,  to  Joseph  Kinney,  mortgaging  tract 

B,  redted  to  contain  80  acres. 
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(19)  April  25, 1892.  Warranty  deed,  record- 
ed Book  136,  page  367,  Mary  E.  De  Garmo, 
formerly  Mary  E.  O'Donnell,  and  husband, 
rrank  De  Garmo,  to  Michael  H.  O'Donnell, 
Daniel  C.  O'Donnell,  Richard  M.  O'Donnell, 
and  Mounnle  D.  O'Donnell,  consideration 
$6,000,  conveying  tracts  A  and  B,  subject  to 
deed  of  trust  from  Mary  E.  O'Donnell  to 
Joseph  B.  Kinney,  which  the  second  parties 
assume  and  agree  to  pay. 

(20)  April,  30,  1900.  Warranty  deed,  Book 
226,  page  254,  M.  D.  O'Donnell  to  Richard  M. 
and  Michael  H.  O'Donnell,  conveying  tracts 
A  and  B  and  other  lands. 

(21)  January  7, 1915.  Warranty  deed,  Book 
834,  page  231,  Daniel  C.  O'Donnell  to  Rich- 
ard M.  and  Michael  H.  O'Donnell,  conveying 
tracts  A,  B,  and  C 

J.  B.  Kinney,  witness  for  plaintiff,  by  dep- 
osition testified  on  direct  examination  as 
follows:  My  full  name  Is  Joseph  Beeler 
Kinney;  Father's  nam©  Joseph  Kinney; 
Mother's  name  Matilda  Kinney;  witness 
bom  July  25,  1846;  married  in  1882;  busi- 
ness Bteamboatlng;  fatber'a  and  mother's 
home,  which  he  called  bis  home,  was  In  Old 
Franldln,  Howard  county,  Ma;  his  mother 
died  In  1896^  his  father  two  or  three  years 
prerloitdly ;  that  he  bought  the  land  in  ques- 
tion In  this  case  at  fbredosore  sale  under 
mortgage  In  which  bis  fatbor  was  mortgagee ; 
could  not  remember  when ;  did  not  remem- 
ber what  he  paid ;  that  be  "left"  Mathews 
stay  on  the  place ;  he  pr<Mnlsed  to  keep  up 
'  the  place ;  he  found  that  Mathews  was  tear- 
ing down  the  brick  storehouse  and  selling 
the  brick  off  the  place;  that  witness  then 
dispossessed  him  and  put  some  one  else  on 
the  place;  that  he  then  sold  the  land  to 
Mary  O'DonnW,  whom  he  put  In  possession ; 
could  not  remember  what  she  paid  for  It; 
that  he  bought  the  place  for  himself  to  save 
the  debt  due  his  father,  as  he  recollected  It, 
and  wanted  to  ke^  the  land  In  the  family ; 
when  be  sold  it  to  Miss  O'Donnell  she  gave 
back  a  mortgage  to  secure  a  note  payable  to 
his  fatbo-;  asked  how  it  came  he  "left" 
this  property  sell  for  taxes,  be  answered 
that  there  was  a  large  amount  of  taxes  on 
It  and  that  he  let  It  go  to  make  the  title 
better;  that  Judge  Gates  was  instructed  by 
him  to  buy  It  in  at  the  sheriff's  sale;  sup- 
poses he  paid  the  money,  don't  remember 
now ;  his  mother  was  not  present ;  that  Mr. 
Mathews*  lawyer  also  bid  at  the  sale;  that 
the  land  was  bid  up  to  nine  hundred  some 
odd  dollars  and  the  sheriff  afterwards  sent 
him  a  check  for  the  surplus;  did  not  re- 
member whether  It  was  bid  in  in  his  name; 
that  only  47  acres  of  the  land  was  sold  for 
taxes;  that  Miss  O'Donnell  was  very  inti- 
mate with  his  family,  and  it  was  through 
them  that  the  sale  was  made  to  her ;  witness 
did  not  remember  ever  talking  to  her  about 
the  title;  he  remembered  making  the  deed 
and  selling  It  to  her;  supposed  bis  father  and 


ifiother  joined  him  in  the  deed;  did  not  re- 
member making  the  deed  In  which  Ills  wife, 
Alice  P.,  Joined;  that  the  $3,000  note  Hiss 
O'Donnell  made  payable  to  his  father  was 
paid  a  long  time  ago ;  witness  did  not  know 
what  became  of  It;  thought  the  adminlstra* 
tor  of  hla  mother's  estate  was  the  last  one 
that  had  it;  did  not  know  why  the  clause 
in  the  recorded  deed  to  Miss  O'Donndl  was 
put  In  concerning  refnndlx^  the  pondiaae 
price. 

Mary  De  Garmo,  witness  for  plaintiff,  by 
deposition  testified:  That  her  maiden  name 
was  Mary  R  O'Donnell,  sister  of  Daniel, 
Richard,  Mounnle,  and  Michael  O'Donndl; 
she  was  bom  November  3,  1861;  knew  Jo- 
seph Kinney,  his  wife,  Matilda,  and  son, 
J.  B.  Kinney,  and  his  wife;  ^e  first  met 
them  at  a  farm  near  Franklin,  Howard 
county.  Mo.,  where  she  and  her  parents  lived 
and  were  neighbors  with  the  Klnneys ;  was 
then  about  18  years  old;  asked  if  she  knew 
how  the  Klnneys  came  to  own  the  property 
in  question,  answered,  "I  do,"  but  that  she 
did  not  like  to  go  into  details;  that  Capt 
Kinney  loaned  mtmey  to  Mr.  and  Mrs.  Ma- 
thews on  the  farm  at  Cogswell's  Landing, 
Jackson  county,  the  old  home  name  of  the 
farm ;  that  the  Mathews  did  not  pay  back 
the  money ;  they  lost  their  home  In  SL  Louis 
where  th^  were  living;  Kinney  moved 
them  back  on  one  of  his  boats  to  the  place 
at  Cogswell's  Landing;  Kinney  let  them 
have  money  to  start  again  on  the  farm; 
Capt.  Kinney  had  a  deed  of  tmat  given  by 
the  Mathews  for  a  part  of  the  money  be 
had  loaned ;  witness  had  had  all  these  pa- 
pers, but  had  turned  them  over  at  the  time 
she  sold  the  place  and  thought  the  amount 
of  the  mortgage  was  about  $7,000;  finally, 
after  the  Mathews  stated  their  inabiUt?, 
Capt.  Kinney  brought  a  suit  the  nature  of 
which  she  conld  not  state;  asked  If  it  was 
to  foreclose  the  mortgage,  she  replied  that 
she  did  not  know  what  it  was  called  In  law; 
Kinney's  attorneys  were  Wallace  &  Gates,  of 
Indg(>aidence ;  thought  they  tried  the  case 
at  Lexington  or  Independence;  she  tbongfat 
it  was  a  suit  that  went  to  the  Supreme 
Court;  that  when  Capt  Kinney  loaned  the 
money  to  Mathews  she  was  teaching  school 
as  principal  of  the  New  Franklin  public 
schools  In  Howard  county;  that  a  suit  was 
brought  for  delinquent  taxes;  she  thought 
It  hung  on  for  a  couple  of  years;  that  Mr. 
Wallace  told  her  about  it  Id  after  years; 
the  Klnneys  handed  her  all  the  data  r^at- 
Ing  to  the  matters  she  was  testifying  about, 
and  she  went  over  it;  that  Ce.pt.  Kinney 
was  out  some  $14,000  or  $15,000,  including 
attorney's  fees  and  expenses;  that  In  addi- 
tion to  teaching  school  she  was  giving  private 
educational  services  to  the  members  of  Capt. 
Kinney's  family  and  became  "sort  of  a  cleri- 
cal raembCT"  of  the  family;  they  brought 
out  thrir  various  papers  and  various  holdings 
at  different  times  and  she  wait  over  them. 
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and  In  Cbat  way  dw  became  acquainted  with 
the  bUxs  of  the  Mathews  property,  which 
was  Qoite  a  heary  burden  to  Cajft  Kinney; 
that  he  finally  sold  it  or  gave  It  to  Joe  Kin- 
ney, his  eldest  son,  who  boogfat  it  at  the 
mortgage  sale ;  she  did  not  know  at  the  time 
oC  the  property  being  sold  tot  taxes;  did 
not  know  that  Joe  Kinney  had  bonght  It  in 
at  the  mortgage  sale;  thought  his  father 
had  given  It  to  blm;  that  she  boui^t  the 
place  from  Capt  and  Mrs.  Kinney  not  real- 
ly knowing  that  Joe  had  an  interest  in  it; 
later  fomid  out  that  he  did  have  an  interest 
In  It ;  attention  called  to  the  fact  that  Joe 
Kinney  Joined  in  the  deed  with  bis  father 
and  mother,  witness  replied  that  such  dr- 
cumsbinces  needed  an  explanation;  that  the 
first .  deed  the  Kinneys  made  was  torn  np ; 
that,  when  she  came  to  look  over  the  pa- 
pers after  she  had  bought  the  property  from 
the  Kinneys,  she  heard  that  Joe  Kinney  had 
an  Interest  In  the  property;  that  she  gave 
the  Kinneys  $3,000  and  services  rendered  by 
her  to  them;  that  she  went  up  on  Capt 
Kinney's  boat  to  Cogswell's  Landing  to  see 
the  "wonderful  place  I  had  bought";  she 
found  Mr.  Mathews  and  his  wife  and  Miss 
Fannie  living  on  It ;  had  long  bonra  of  con- 
versation with  them  and  found  them  cul- 
tured and  Intelligent  people;  during  her 
visit  Mr.  Mathews  said  his  wife  bad  been 
willed  the  place  by  her  father,  deflnltrfy 
stating  that  Mrs.  Mathews  could  sell  the 
place  and  buy  a  home  for  herself  and  chil- 
dren, but  that  she  could  never  mortgage 
It;  she  took  the  next  boat  back  to  Boone- 
ville  to  see  Capt.  Kinney;  had  not  yet  put 
her  deed  on  record ;  by  the  time  she  had 
so  returned  Capt.  Kinney  and  Mrs.  Kinney 
had  discovered  that  their  son  Joe  Kinney  had 
a  title  not  covering  every  acre  as  witness 
understood,  but  that  it  was  necessary  for 
her  to  have  a  new  deed  from  the  son  and 
wife,  Alice  Polk  Kinney;  that  she  consult- 
ed Pennington,  a  lawyer  at  Boonevllle,  on 
both  these  propositions,  and  got  an  opinion 
from  him  addressed  to  Capt  and  Mrs.  Kin- 
ney stating  that  the  deed  she  had  could  be 
used,  but  that  in  order  to  satisfy  her  he  rec- 
ommended that  they  have  Joe  Kinney  and 
wife  sign  the  deed  and  insert  the  clause 
about  repaying  the  money  if  the  title  should 
prove  impaired;  that  after  several  months 
this  deed  was  signed  and  filed  at  Indepen- 
dency witness  taking  it  there  with  Capt 
Kinney;  that  in  the  meantime  Mathews, 
after  her  Tislt  and  talk  with  them,  turned 
the  farm  over  to  a  man  named  Isaiah  J<dm- 
8on ;  at  any  rate,  he  was  there  and  MaChews 
and  his  family  moved  <mto  another  farm; 
that  it  was  on  account  of  these  claims  made 
by  Mathews  after  she  bought  the  place  by 
the  first  deed  that  she  had  thte  clause  about 
returning  the  money  put  In  the  second  deed ; 
tliat  she  thought  it  was  the  year  after  buying 
the  land  that  she  put  her  tether  and  mother 


in  possession ;  ttiat  her  family  remained,  and 
her  father  and  mother  died  on  the  place; 
that  two  of  hex  broOierB  were  still  on 
this  farm;-  that  she  did  not  discuss  the 
title  with  Capt  Kinney  fully  until  after 
she  bought  the  property,  which  later  dis- 
cussion was  the  cause  of  the  lawyer  Pen- 
nington inserting  the  clause  about  the  re- 
turn of  the  money  in  the  second  deed;  that 
at  the  time  of  the  first  deed  from  the  Kinneys 
she  gave  the  mortgage  to  secure  the  note  to 
Capt  Kinney,  dated  September  13,  1882: 
that  she  paid  part  of  that  note,  and  her 
family  paid  the  rest  after  she  sold  the  place 
to  them ;  that  she  did  not  think,  and,  if  she 
did,  she  had  completely  forgotten,  that  she 
ever  discussed  the  title  with  her  people  when 
she  sold  them  the  land;  "I  may  have  done 
It;  you  will  have  to  ask  them;"  that  while 
she  was  negotiating  for  the  purchase  of  the 
land  she  was  doing  some  clerical  work  for 
Kinney  and  saw  various  things  and  papers 
and'  became  familiar  with  the  details  be- 
fore the  transaction  was  closed;  did  not 
remember  whether  she  saw  the  tax  deed  or 
not ;  did  not  pay  much  attention  to  It,  be- 
cause she  had  the  warranty  deed ;  that  she 
never  had  the  title  examined  by  an  attorney 
before  she  bought  It,  and  that  was  all  she 
knew  about  that;  she  thought  Capt.  Khiney 
told  her  about  a  suit  he  had  In  court  to  get 
the  property,  but  that  it  was  after  her  talk 
with  Mr.  Mathews  In  which  he  (Mathews)  ex- 
pressed the  question  as  to  the  title;  when 
asked  if  that  was  brought  out  before  the  deed 
was  finally  made,  answered,  "Possibly  before 
It  was  filed;  it  may  not  be  however;  the 
deed  will  show  that;"  that  she  had  been 
teaching  probably  two  years  before  she 
bonght  this  place;  she  never  talked  to  Joe 
Kinney  (the  son)  about  it;  had  barely  met 
blm ;  that  he  bad  brought  his  wife  home  on 
one  occasion  and  stayed  three  days;  he 
lived  down  South  and  was  a  captain  on  a 
steamboat. 

Porter  Mathews,  plaintiff,  testified  that 
he  was  the  son  of  James  P.  Mathews  and 
Fannie  A.  D.  Mathews ;  that  his  fother  died 
November  28,  1808,  his  mother  August  22, 
1915,  and  that  he  was  the  only  surviving 
child ;  that  none  of  the  other  children  ever 
married,  and  none  of  them  left  any  descend- 
ants; tiiat  he  was  bom  In  1851  and  left 
the  fann  In  1871 ;  that  he  moved  to  Califor- 
nia in  1883  and  had  lived  fbere  ever  since; 
that  immediately  before  Qiat  he  was  in 
Doiver,  Colo.,  living  there  about  a  year  and 
a  half,  and  prior  to  that  In  LeadvUle  about 
two  years ;  that  he  had  not  lived  in  Missouri 
since  1878 ;  in  that  year  was  at  the  old  home 
jilace  for  a  year ;  testified  as  to  the  buildings 
on  the  land  in  question ;  that  the  farm  was 
under,  fence  and  some  cross-fenced;  wit- 
ness did  not  know  about  some  of  the  jffoperty 
being  sold  for  taxes  at  the  time  It  was  sold, 
but  afterwards  knew  it  was  sold;  on  bis 
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asking  what  time  It  was  sold  and  being  told 
that  it  was  some  time  la  the  year  1880,  an- 
swered that  he  was  In  Colorado ;  that  when 
witness  was  on  the  place  In  1878  about  SO 
acres  of  the  land  was  In  timber ;  that  when 
last  on  the  place,  about  three  months  before 
the  trial,  he  thought  only  about  8  or  10 
acres  was  !□  timber  and  the  other  had  been 
removed  j  that  all  of  the  place  except  the 
7  or  8  acres  In  timber  was  in  cultivation 
when  he  was  last  on  the  place,  and  In  1878 
it  was  all  in  cultivation  ezc^t  the  50  acres 
then  in  timber. 

Joe  Cogswell  testified  that  the  land  In 
question  seemed  to  be  pretty  good  level  land 
lying  along  the  river ;  thought  it  not  sub- 
ject to  overflow  except  at  very  high  waters; 
used  mostly  for  grain  lands ;  that  he  had 
been  farming  in  that  part  of  the  county 
for  about  20  years;  supposed  the  money 
rental  value  to  be  about  $8  an  acre;  estimat- 
ed the  amount  of  the  farm  In  cultlTatlon  as 
80  or  90  acres. 

Isaiah  H.  Johnson  testified  that  he  mov- 
ed onto  the  land  in  question  to  occupy  It  In 
the  latter  part  of  August,  1881 ;  that  while 
living  there  he  met  Miss  Mary  O'Donnell 
In  the  sununer  of  1882 ;  does  not  remember 
having  any  conversation  with  her  relative 
to  the  title;  did  have  some  talk  with  mem- 
bers of  the  O'Donnell  family  about  1882, 
probably  a  year  after;  this  talk  was  with 
the  O'Donnell  father  in  the  presence  of  the 
boys,  Dan,  Michael,  Richard,  and  Monty; 
thought  they  were  all  grown  then  except 
Monty,  who  was  probably  15  years  old;  this 
talk  was  after  1882  and  was  concerning 
that  Mr.  Mathews  was  claiming  the  place; 
that  it  was  a  common  thing  to  hear  that 
talked  about  In  the  neighborhood ;  that  the 
litigation  over  the  title  was  talked  about 
in  the  neighborhood;  J.  B.  Kinney  told  talm 
in  tlie  spring  of  1882  that  he  liad  lawed 
Mr.  MatbewB  for  14  years;  this  conversa- 
tion was  while  witness  was  occopying  this 
place;  the  O'Donnells  moved  on  the  adjoin- 
ing place  In  the  spring  of  18^,  and  on  this 
land  In  question  in  the  Iatt»  part  of  1882 
by  arrangement  with  Uie  witness ;  described 
the  buildings  then  on  the  place  as  a  dwel- 
ling house,  a  stor^ouse,  and  some  old  tum- 
ble-down other  buildings;  the  farm  was 
fenced;  that  the  adjoining  land  rents  for 
|10  an  acre. 

The  testimony  of  6.  F.  Johnson  was  sub- 
stantially the  same. 

For  the  defendants  M.  D.  O'Donnell  tes- 
tified that  he  Is  one  of  the  grantees  of  the 
deed  to  the  land  in  question  from  his  sister ; 
that  he  was  10  years  old  in  1882,  and  his 
brother  Richard  was  12  years  old ;  that  all 
of  the  boys  were  minors  with  about  2  years' 
difference  between  their  ages;  that  be  rec- 
ollected going  on  the  farm  with  his  father 
and  mother;  his  sister  was  then  living  in 
Boonevllle;  she  never  lived  on  this  farm; 


she  visited  tiie  home  during  her  vacations: 
the  land  was  conveyed  to  the  witness  and 
his  brothers  by  their  sister  Mary  in  1892  ; 
that  the  witness  did  not  then  have  any 
knowledge  of  any  defect  in  her  title ;  "We 
thought  our  title  was  all  right;"  that  he 
had  heard,  after  he  and  his  brothers  bought 
the  place,  a  general  gossip  that  the  Mathews 
were  questioning  the  title;  that  the  postman 
at  Levasy  told  him  that  some  lawyer  from 
Independence  had  spoken  to  him  about  it; 
witness  ■  thought  It  was  from  2  to  5  years 
after  they  bought  the  place  that  he  first 
heard  this. 

Defendants  introduced  In  evidence  an 
agreement  between  the  parties  as  to  the  <A!1- 
dren  of  Fannie  A.  D.  Mathews  and  the  dates 
of  their  births  and  deatiis,  as  fbllowa. 

Bora.  ZMsd. 

Porter  H.  Mftttiows 

(plaintia),  April,  im.   , 

Andrew  R.  UathewB.  Wtj  19,  J8SS.  UOg. 

Fannlo  J.  Mathews,     Sept.  IB,  1855.  April.  1S13. 

Bllen  UathewB.  Jan.  t,  18r».  Mar.  14,  1859. 

Harr  B.  Matbewa,       April  26,  1862.  U06. 

Cecil  C.  Mathews.       Aug.  8.  3866.  Sept.  K.  UCB. 

Sarah  A.  Hathewe.     Aug.  SO,  1867.  April  f7,  1870. 

(Nona  of  tlio  children  latt  detcendsat*.) 

The  bnsband  of  Mrs.  Uathewa,  father  of 
the  children,  died  November  24,  1S98. 

Mrs.  Mathews  died  August  22,  1915. 

This  is  all  the  evidence.  The  defoidants 
did  not  testify. 

[1]  1.  The  aiqpellants'  brief  does  not  con- 
tain a  statement  of  the  facts  In  this  case,  as 
required  by  rule  US  (228  S.  W.  vlii).  We 
ml^t  dismiss  the  appeal  tax  failure  to  com- 
ply with  the  rule,  but  prefer  to  dispose  of 
the  case  on  Its  merits. 

[2.  S]  2.  The  deed  from  Fannie  A.  D.  Math- 
ews and  Celia  F.  Cnsheubury  and  their 
husbands  to  their  fothcr,  William  Cogswell, 
conveying  tract  A,  8S.93  acres,  was  exeCnted 
in  June,  1856. 

Appellants'  objection  to  this  deed  Is  that 
the  certificate  of  acknowledgment  omite  the 
words  "or  undue  Influence."  R.  S.  1855,  c 
82,  I  39,  p.  363.  requires  that  the  certificate 
of  acknowledgment  of  a  married  woman  shall 
set  forth  "that  she  executed  the  same  freely 
and  without  compulsion  or  undue  Influence 
of  her  husband."  The  certificate  recites  tiiat 
"they  executed  and  delivered  the  raid  deed 
freely  and  without  compulsion  of  their  said 
respective  husbands.**  The  law  touching  ac- 
knowledgments requires  no  more  than  a  sab- 
stantial  compliance  wltti  Its  terms.  Chaurln 
V.  Wagner,  18  Mo.  S31;  Hughes  T.  Morris, 
HO  Mo.  306, 19  S.  W.  481;  Alexander  v.  Mer- 
ry, 9  Mo.  S14.  In  Gross  T.  Watts.  206  Ho. 
373,  loc.  cit  393  (syL  4),  104  S.  W.  30,  lo&  dt 
i  36  (121  Am.  St.  Rep.  662),  it  was  held: 

I  "A  certificate  of  acknowledgment  is  not  de- 
I  fective  because  it  does  not  recite  that  the  deed 
I  was  executed  as  tbe  grantor's  'free  act  and 
I  deed.*  The  statute  requires  it  to  state  the 
'act  of  acknowledgmenV  and  where  the  cer- 
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tificate  recites  that  the  grantor  'duly  acknowl-  Uttnnie  A.  D.  Cogswell,"  etc.  The  reference 
edged  the  execntiou  ct  the  aame*  it  Bubitan*  to  the  Roy  deed,  where  the  tract  is  deacrlbed» 
tii^  compliei  ivith  title  statote."  ideatlfles  the  tract  conTeyed. 


See,  also,  Bay  t.  Crouch,  10  Ho.  App.  324; 
Hughes  T.  McDlvitt,  102  Mo.  77, 14  8.  W.  660, 
16  S.  W.  760;  HuBe  T.  Ames,  101  Mb.  SI,  Ifi 
S.  W.  065. 

The  identical  Question  waa  rulitl  adversely 
to  appellants'  contention  In  Bohan  r.  Casey, 
5  Mo.  App.  101,  loc.  cit  110^  where  the  court 
said: 

"It  is  complained  that  the  notary  did  not 
ask  the  wife  as  to  'ondne  influence,*  and  to  have 
asked  her  as  to  'compulaioa'  is  not  enough,  bat 
the  notary  asked  hfi  whether  she  executed  the 
deed  of  her  own  free  will,  or  whether  her  hos- 
band  compelled  her  to  do  it  To  the  former 
question  she  replied  Tes,'  and  to  the  latter 
*No.*  The  words  'nndoe  influence'  do  not  ap- 
pear to  luive  been  used,  bnt  it  was  not  neces- 
sary to  nse  th9  very  words." 

The  object  of  the  law,  as  Judge  Scott  said 
In  substance,  is  to  <^tain  the  free  and  un- 
constrained consent  of  the  wife  to  the  deed 
allCTflting  her  rights.  If  this  is  done,  the 
law  is  satisfied.  The  taw  has  intrusted  the 
writing  of  deeds  and  the  taking  and  cnrtlflca- 
tlon  of  acknowledsments  to  officials  unskilled 
In  the  drafting  of  forms.  It  is  a  task  beyond 
their  powers  from  the  want  of  skill.  Under 
such  dicnniBtances  It  would  be  hard  In  courts 
to  exact  a  rigorous  compliance  with  forms. 
Such  a  course  would  disturb  a  great  many 
titles,  and  that,  too,  in  cases  where  no  -wroag 
has  been  done  and  where  there  had  been  en- 
tire acquiescence  In  the  acts,  conscious  of 
their  propriety,  until  the  information  of  the 
technicality  is  found  out  by  some  inrowllns 
assignee,  or  some  child  who  may  make  the 
mother  who  bore  him  sin  in  h&t  grave.  Dis- 
senting opinion  in  Chauvin  v.  Wagner,  18 
Mo.  loc.  dt.  556. 

It  Is  the  policy  of  the  law  to  construe  them 
(certificates  of  acknowledgment  of  married 
women)  liberally,  and,  where  a  substantial 
compli^ce  appears  clearly  and  affirmattvely, 
the  certificate  will  be  held  sufficient,  no  mat- 
ter what  the  language  employed.  1  C.  J.  858, 
S  200.  In  the  Instant  case  Mrs.  Mathews  and 
her  sister,  owning  the  tract  in  common,  con- 
veyed it  to  their  father,  who  reconveyed  the 
whole  of  it  to  Mrs.  Mathews  and  her  chil- 
dren as  a  settlement  She  accepted  and  re- 
tained possession,  claiming  title  under  this 
deed,  and  was  satisfied. 

[4,  6]  3.  It  is  also  urged  that  the  descrip- 
tion in  the  deed,  at  No.  8  of  the  abstract,  is 
insufficient  to  identify 'tract  A,  and  that  it 
la  also  Imd  "because  It  says  our  undivided 
Interest"  and  did  not  undertake  to  convey  the 
land  itself,  and  the  words  "our  undivided  In- 
terest" describe  nothing.  If  the  deed  did  not 
refer  to  the  Joseph  Roy  deed,  the  description 
would  be  Indefinite,  but  it  reads  "our  undi- 
Tidcd  Interest  in  a  fractional  piece  of  land 
deeded  by  Joseph  7.  Boy  to  Celia  F.  and 


"The  office  of  a  description  Is  not  to  Identify 
the  land,  but  to  afford  the  means  of  identifica- 
tion, and  when  this  is  done  it  is  sufficient.  Gen- 
erally, therefore,  any  description  is  sufficient  by 
which  the  identity  of  the  premises  can  be  es- 
tablished, or  which  furnishes  the  means  of 
identification.  A  conveyance  is  also  good  if  the 
description  can  be  made  certain  within  the 
terms  of  the  instrament,  for  the  maxim,  'Id 
certnm  est  quod  eertum  redd!  potest,*  apples. 
So  a  description  from  which  a  sorreyor  can 
locate  the  land  is  good.  A  deed  will  not  he  held 
vtAd  for  uncertainty  of  description  if  by  any 
reasonable  cooBtruction  it  can  be  made  availa- 
ble. Sxtrinslc  facts  pointed  out  in  the  de- 
scription may  be  resorted  to  to  ascertain  the 
land  conveyed,  and  the  property  may  be  identi- 
fied by  extrinsic  evidence,  as  In  tiie  case  of 
records  of  the  county  where  the  land  Is  Bitaate." 
18  C.  J.  180. 

"The  property  Intended  to  be  conveyed  may 
be  designated  by  the  descriptive  name  of  the 
tract  by  which  it  Is  generally  known,  or  weH 
known,  or  can  bo  identified,  or  where  there  Is 
no  other  tract  of  the  same  name  in  that  locality, 
eveiik  though  there  are  defects  in  other  parts  of 
the  description."  18  a  J.  181. 

See,  also,  Bollingv  County  t.  UcDow^  99 
Mo.  632.  13  S.  W.  100;  WhItweU  v.  Splker, 
288  Mo.  629,  142  S.  W.  248. 

The  deed  ctot^b  '*all  onr  nndivlded  inter- 
est." meaning  the  undivided  Interest  of  each 
grantw.  Evidently  the  deed  was  written  by 
an  unskilled  hand;  yet  the  meaning  is  plain. 
The  grantee  took  and  retained  exclusive 
possession  of  the  tract  conveyed.  This  of  It- 
self would  cure  the  defective  description. 
The  defendants  derive  title  through  the  con- 
veyance. It  passed  the  interests  of  the  gran- 
tors.   18  C.  J.  292,  $  26S. 

[8]  4.  Did  the  several  deeds  conveying  the 
three  tracts  "to  Fannie  A.  D.  Mathews  and 
all  her  children  .she  has  now  or  ever  may 
have"  vest  in  Fannie  a  life  estate  with  re- 
mainder in  fee  to  her  children?  In  consid- 
ering this  question  we  should  not  overlook 
the  habendum  clause  which  Is  the  same  In 
each  deed.  If  the  parties  understood  that 
Mrs,  Mathews  took  a  fee-simple  estate,  why 
did  they  give  her  the  power  to  sell  on  con- 
dition that  the  proceeds  should  be  invested  In 
other  lands  to  be  conveyed  so  as  to  put  the 
title  In  her  and  her  children? 

Appellants  are  somewhat  at  sea.  They  con- 
tend that  the  deeds  should  be  construed  as 
either  vesting  a  fee  in  Mrs.  Mathews  or  an 
estate  In  common  in  her  and  her  children, 
"the  estate  opening  to  let  In  each  unborn 
child."  In  Hamilton  v.  Pitcher,  53  Mo.  334, 
the  deed  was  to  M.  W.  Pitcher  and  her  chil- 
dren. It  was  held  that  she  and  her  children 
in  esse  took  as  tenants  In  common.  The  same 
ruling  was  made  in  the  case  of  a  devise  in 
Allen  T.  daybrook,  58  Mo.  124.   See,  also. 
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Hall  T.  SteDhens,  66  Mo.  670,  27  Am.  Rep. 
a02. 

It  Ifl  obvious  that  neither  of  these  cases 
lends  support  to  either  of  appellants'  contra- 
dictory constructions  of  the  deeds  In  ques- 
tion. Here  the  grant  Is  to  Mrs.  Mathews 
"and  all  her  children  she  has  now  or  ever 
may  have."  If  the  grantor  Intended  the  chil- 
dren to  take  a  present  interest,  he  doubtless 
would  hftTe  expressed  that  purpose  by  nam- 
ing them  as  grantees.  The  grant,  however, 
has  the  Indicia  of  a  settlement  The  haben- 
dum empowers  her  to  sell  the  land,  but  ex- 
pressly provides  that  In  case  of  a  sale  "the 
proceeds  shall  be  laid  out  for  other  lands  or 
property  to  be  conveyed  so  as  to  put  the  right 
of  title  In  the  said  F.  A.  D.  Mathews  and 
her  CfaUdrai'' — Uiat  is,  tboae  bom  and  un- 
born. 

In  the  annotations  to  Rice  v.  Klette,  140 
Ky.  787,  14»  S.  W.  1019,  L.  R.  A.  1917B,  45, 
where  the  cases  are  c<^ted,  the  learned  edi- 
tor says: 

"It  has  been  held  that  If,  in  addition  to  the 
bequest,  there  are  any  superaddecl  words  wliicli 
import  a  desire  that  the  property  shall  be  set- 
tled, the  court  wiQ  lay  hold  of  the  words  an^  in- 
fer a  gift  to  the  parent  for  life,  with  remainder 
to  the  diildren" 

— citing  Htdt  ▼.  Bowman,  33  Qa.  Supp.  120, 
where  a  devise  to  a  woman  and  her  children 
was  held  to  give  the  mother  a  Ufe  estate  and 
the  children  a  remainder  in  fee,  and  Be  Bel- 
lasla,  h.  fi.  12  Eq.  (Eng.)  24  L.  T.  N.  S.  466. 
19  Week.  Rep.  — „  in  which  "an  informal 
Ittrtmment  creating  a  trust  'for  my  niece 
Mrs.  Cbas.  Mllford  and  her  dilldren'  was 
held  to  create  a  trnst  tor  Mrs.  Mllford  for 
life,  with  remainder  to  her  children  aa  Joint 
tenanta." 

On  this  question  our  court  has  spoken  in 
so  nncertain  terms.  In  Oarrett  v.  Wiltse, 
2B2  Mo.  6B9.  161  S.  W.  604,  Judge  Lamm 
conclusively  answered  the  contention  that  the 
mother  and  children  take  as  tenants  in  com- 
mon under  these  deeds,  and  glvea  the  sanc- 
tion of  his  approval  to  the  same  ruling  by 
Judge  ValUant.  At  the  foot  of  page  710  of 
252  Ma,  of  page  697  of  161  B.  W.,  the  learned 
Jurist  said: 

"Look  at  it  from  another  viewpoint.  As  said, 
there  were  three  children  in  being  bom  of  Lau- 
ra Alice  by  Richard,  her  husband,  at  the  time 
of  the  Whitson  deed.  Now,  in  construing  a 
deed  it  is  sometimes  worth  while  to  take  into 
account  what  the  grantor  would  say,  but  does 
not  say,  aa  well  aa  what  he  does  say,  in  getting 
at  bis  intent.  This  grantor,  in  making  a  con- 
veyance on  which,  when  spread  of  record,  the 
world  might  act,  named  none  of  those  children. 
If  be  desired  them  to  take  a  present  interest 
as  tenants  in  common  with  their  mother,  why  did 
he  not  say  so  and  name  them?  Is  that  not 
the  usual  way?  Why,  in  dealing  with  grand; 
children,  did  he  ambush  and  screen  his  intent 
by  nse  of  a  term  importing  to  tiis  emtrary? 
In  speaking  to  that  phase  of  the  nutter  the 


words  of  Talliant,  J.,  In  Tygard  v.  Hartwell. 
204  Mo.  loc.  cit.  206,  are  apposite  thus:  *It 
would  be  a  very  strained  construction  to  say^ 
that  it  was  the  intention  of  the  parties  to  this 
deed  to  convey  the  land  to  James  F.  White  and 
his  children  as  tenants  in  common.  If  such  had 
been  the  intention,  the  natural  course  would 
have  been  to  have  Inserted  the  names  of  die  two 
children  then  living  in  the  granting  clause  of 
the  deed  as  grantees.  If  it  was  the  intention  to 
inclade  not  only  those  then  in  being,  but  those 
thereafter  to  be  born,  then  the  idea  of  tenancy 
in  common  must  be  excladed,  becaase  the  un- 
born children  conld  not  be  made  tenants  in  com- 
mon in  an  estate  presently  created.  Kinney  v. 
Mathews,  60  Mo.  620;  Bines  v.  Man^eld,  96 
Mo.  304.' " 

It  will  be  noticed  that  these  rulings  are 
based  on  Kinney  v.  Mathews,  69  Ma  620. 
By  referring  to  the  opinion  in  that  case,  loc. 
dt  624,  It  wlU  also  be  seen  that  Judges  Val- 
llant  and  Lamm  adc^ted  i£e  argument  d 
Judge  Napton. 

After  Kinney,  on  May  16,  1871,  had  pur- 
cbased  tbe  three  tracts  of  land  Involved  in 
this  acticm  at  tbe  fwedosure  oi  tbe  taartffigB 
glvoi  by  Mrs.  Matbews  and  her  bosbaiui  to 
Josejdk  Kinney,  he  brongbt  an  action  of  eject- 
mmt  In  July,  1876,  against  James  P.  Matb- 
ews. U9  did  not  claim  tbat  Mrs.  Mathews 
owned  tbe  fiee,  but  contoided  tbat  tbe  giving 
of  tbe  mortgage  iras  a  valid  ezecutlmi  of 
tbe  power  of  sale  gtvoi  ber  by  tbe  deed  fnun 
her  father.  Tbe  .venue  was  cbanged  to  Xiv- 
Ingston  county.  In  tbe  drcnlt  court  It  was 
htH  tbat  tbe  power  ms  special  and  limited 
and  did  not  emiwwer  ber  to  execute  the 
mortgage.  On  appeal  this  court  considered 
the  terms  of  tbe  grant  and  the  power  to  sell 
contained  In  these  very  deeds.  Coocraning 
tbe  power  of  sale.  Judge  Napton,  in  an  oi^np 
Ion  handed  down  Jane  13,  18TO,  witb  tbe 
ctmcurrenoe  of  all  Uie  judges,  said: 

"The  power  to  sell  was  not  a  general  one,  but 
was  restricted  to  a  sale  in  which  the  proceeds 
should  be  Invested  In  other  lands  or  property 
to  be  settled  for  the  uses  speelSed  in  the  orig- 
inal conveyance.  The  lands  coold  only  J»e  sold 
or  exchanged  for  lands  previously  settled  or 
secured  to  the  wife  and  children.  •  »  •  The 
grantor,  however,  had  an  interest  which  she 
could  convey.  •  •  •  This  renders  it  neces- 
sary to  determine  what  interest  Mrs.  Mathews 
had,  and  upon  this  point  It  mnst  be  conceded 
that  there  is  room  for  doubt.  •  •  •  A  ten- 
ancy in  common  could  certainly  not  be  claimed, 
except  we  reject  the  clause  la  the  dee^  which 
expresaly  includes  fntore-bom  difldrett." 

After  reviewing  and  riiaHngiiii^hiiig  other 
cases.  It  was  tbe  Judgment  of  tbe  court  tbat 
Mrs.  Matbews  bad  a  life  estate  In  the  lands, 
wtiich  was  vendible,  with  remainder  In  f6e  in 
her  childr^  Heniy.  J*,  dissenting  Sher- 
wood, J.,  apresslDg  no  opinion. 

In  the  light  of  the  tqregqing  antboritles; 
we  think  It  clear  that  the  grants  contained 
in  tbe  deeds  in  question  manifest  an  Intai- 
tli»  to  make  a  settlement^  and  tbat  Mrs, 
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AfatbewB  took  a  life  estate  only  in  the  lands 
with  a  remainder  In  fee  in  ber  children. 

6.  Appellants  complain  that  the  court  erred 
In  setting  aside  the  sheriff's  deed  purauant  to 
the  Judgmfflit  for  taxes.  This  sale  Includes 
tract  A  and  eight  acres  off  the  west  side  of 
tract  B.  The  testimony  shows  very  clearly 
that  Mrs.  Mathews  and  Kinney,  the  life  ten- 
ants, allowed  the  taxes  to  go  delinquent  for 
the  years  1869  to  187a  As  we  have  seen, 
J<^eph  Kinney  acquired  the  Ufa  estate  of 
Mrs.  Mathews  at  a  foreclosure  sale  May  16, 
1871,  and  arranged  for  Mathews  to  remain 
on  the  land  as  his  tenant  After  the  opinion 
In  Kinney  v.  Mathews  was  handed  down, 
Kinney  determined  to  let  the  land  go  to  sale 
for  delinquent  taxes  in  order  to  acquire  the 
title  of  the  remaindermen.  Salt  was  brought 
to  the  March  term,  188D,  and  judgmrat  ren- 
dered at  that  term,  under  which  the  land 
was  advertised  for  sale,  and  on  October  2, 
1880,  47  acres  were  sold.  Kinney  employed 
Judge  Gates  to  Ud  in  the  land  at  the  sale. 
His  mother,  who  lived  In  Howard  county, 
was  not  present  at  the  sale.  He  did  not  re- 
member whether  the  deed  was  made  to  his 
father  or  to  his  mother,  bat  supposed  he  paid 
the  money. . 

[7, 1]  The  payment  of  the  taxes  was  a 
chaiice  upon  the  life  estate.  It  was  the  duty 
of  the  life  tenant  to  pay  the  taxes  and  pro- 
tect the  interests  of  the  remaindermen. 
Fountain  t.  Starbuck,  209  S.  W.  900:  Bone  t. 
Tyrrell,  113  Mo.  175. 188,  20  S.  W.  796.  The 
purchase  of  the  land  at  the  tax  sale  inured  to 
the  benefit  of  the  remaindermen.  Peterson 
V.  Larson,  225  8.  W.  704.  It  operated  as  a 
mere  payment  of  the  taxes.  First  Congre- 
gational Church  T.  Terry,  130  Iowa,  513,  515, 
107  N.  W.  306,  114  Am.  St.  Rep.  443;  Blair 
V.  Johnson,  215  HI.  652,  657,  74  N.  B.  747. 
Klmugr  occupied  a  fiduciary  ration  to  the 
remaindermen  and  was  bound  to  exercise 
every  reasonable  precautltm  to  preserve  the 
property  Intact  for  transmission  at  the  ter- 
raination  of  the  life  estate.  Gibson  v.  Brown, 
62  Ind.  App.  460,  110  N.  £.  716,  112  N.  B. 
884.  Kot  only  Kinney,  but  all  who  took  tltl^ 
from  him  with  notice  of  the  violation  of  the 
trust,  were  trustees  ex  maleflcio.  Case  v. 
Goodman,  260  Mo.  112,  156  S.  W.  69a  Mary 
O'Donnell  and  her  brothers  had  constructive 
notice  from  the  deed  records  that  J.  B.  E^- 
ney  had  only  the  life  estate  of  Mrs.  Mathews, 
The  tax  deed  Informed  them  that  the  life 
tenants  bad  suffered  the  land  to  go  to  sale 
tot  dellnqaent  taxes  which  the  law  required 
tt&n  to  pay.  Loring  v.  Groomer,  110  Mo. 
632,  hoc  Git  641.  19  S.  W.  050.  But  It  fur- 
ther appears  from  the  evident^  that  Mary 
O'Donnell  was  an  Intimate  member  of  Xln- 
n^a  family,  a  clerical  member;  that  she 
knew  of  the  case  In  the  Supreme  Court,  thm 
ot  the  salt  for  delinquoit  taxes,  and  of  Ein< 
n^s  putpoae  in  letting  the  land  go  to  sale^ 
and  that  ha  was  the  real  pnrcbaaer.  She 
dealt  with  hlm,  not  with  his  mother.  She 


testified  she  had  gone  over  tSie  papers  and 
was  familiar  with  the  details  before  closing 
the  deaL  She  contracted  for  the  purchase 
of  the  land  without  having  seen  it,  giving 
her  note  for  ^,000  at  eight  years.  After  this, 
Capt.  Kinney  took  her  to  see  the  "wonder- 
ful place  I  had  bought."  She  learned  from 
Mr.  Mathews  that  Mrs.  Mathews  could  sell 
the  place  and  buy  a  home  for  herself  and 
children,  but  could  not  mortgage  It,  the  very 
conclu8i<m  reached  in  Kinney  v.  Mathews. 
She  tore  up  the  deed  Kinney  had  given  her 
and,  on  the  advice  of  an  attorney  at  Boone- 
vllle,  had  another  deed  executed  protecting 
her  against  failure  of  the  title.  It  does  not 
appear  when  or  how  much,  If  anything,  she 
ever  paid  on  her  note,  but  In  1892  she  sold 
the  farm  to  her  brothers,  who  assumed  the 
payment  of  the  note.  Her  father,  mother 
and  brothers  had  lived  on  the  farm  for  ten 
years. 

The  condition  of  the  title  had  been  the 
subject  of  general  neighborhood  talk  for 
many  years.  It  could  not  well  have  been 
otherwise,  in  view  of  the  decision  of  this 
court  in  Kinney  v.  Mathews.  Mathews,  as 
we  have  seen,  told  Miss  O'Donnell  how  the 
title  stood.  It  was  generally  known  that  the 
children  of  Mrs.  Mathews  would  be  entitled 
to  the  land  when  their  mother  died.  The 
testimony  of  the  Johnsons  is  that  this  was 
discussed. in  the  O'Donnell  family  when  the 
defendants  were  present  in  the  winter  of 
1882.  They  heard  this  testimony  and  did  not 
take  the  witness  stand. 

"ConrtB  of  equity,  since  their  earliest  foun- 
dation, have  always  recognixed  that  the  stOl, 
small  voice  of  suggestion,  emanating  as  it  wiU 
from  contiguoas  facts  and  snrrooiiding  circum- 
Btances,  pregnant  with  inference  and  provoca- 
tive  of  inquiry,  is  as  potent  to  impart  notice 
as  a  presidential  proclamation  or  an  army  with 
banners."  Conn.  Mutual  Life  Ins.  Co.  t.  Smith, 
117  Mo.  281,  loc.  cit.  2&z,  22  S.  W.  623,  loc.  dt. 
629  (38  Am.  St  Hep.  666). 

[1, 10]  It  was  held  also  In  the  case  lost 
cited,  and  Indeed  it  is  an  elementary  proposi- 
tixm,  that  the  burden  of  proving  a  bona  fide 
poTidiase  from  a  fraudulent  grantor  rests 
on  the  defendant  pleading  It  20  Cjc  763. 
To  support  the  plea  that  detoidants  were 
innocent  purchasers,  they  must  prove  they 
tKm^t  without  notice  and  paid  the  purchase 
money  also  without  notice.  Halsa  t.  Halsa, 
8  Mo.  303;  Tonng  T.  Scbofleld,  132  Uo.  6SD, 
660.  S4  S.  W.  497;  Lincoln  t.  Thompson.  76 
Ma  618.  QSa  The  tbilure  ot  the  defendants 
to  testify  creates  an  Inference  that  they  re- 
frained because  the  tratb  would  not  old  their 
contention  and  affords  strong  evidence  of  the 
fraud  charged.  20  Cyc.  763;  Stqibenson  v. 
KUpatrlck,  166  Mo.  262.  loc.  dt  269.  65  8. 
W.  773;  Be^  alao^  ESck  t.  Hatcher,  68  Mo, 
236;  Bxaget  r.  Boardman,  264  Ma  238.  loa 
dt  266.  162  S.  W.  197.  The  learned  court 
did  not  err  In  canceling  the  deed. 

[11]  6.  It  IB  Insisted  by  appeUants  that  tlta 
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Interests  which  Mrs.  Mathews  inherited  from 
her  deceased  children  subsequent  to  the  ex- 
ecution of  the  mortgage,  July  14,  1866.  to 
Joseph  Kinney,  passed  by  virtue  of  section  3, 
c.  32,  p.  356,  R.  S.  1855.  now  section  2266, 
R.  S.  1919.  In  Hendricks  v.  MusgrQve,  18H 
Mo.  300,  loc.  dt.  309,  81  S.  W.  1265,  loc.  dt 
1267,  it  was  said: 

"In  addition  to  this  the  rule  in  this  state  Is 
that  the  doctrine  of  after-acquired  property 
does  not  apply  to  a  married  woman's  deed  (at 
any  rate  if  it  was'made  prior  to  1889  when  the 
Married  Woman's  Act  was  passed),  bat  that 
without  regard  to  the  form  of  the  deed  only 
whatever  interest  she  had  at  the  date  of  the 
deed  passes.  Brawford  v.  Wolfe,  1(3  Mo.  loc. 
rit  397;  Ford  t.  Unity  Churdi  Society,  120 
Mo.  loc.  cit  509." 

This  ruling  was  affirmed  in  Conrey  v.  Pratt, 
248  Mo.  576,  loc.  clt.  683,  154  S.  W.  749. 

[1 2, 1 3]  7.  The  statute  of  limitations  did 
not  begin  to  run  against  the  plaintiff  until 
the  death  of  his  mother  on  August  22,  1915. 
The  remainderman  cannot  come  Into  court  to 
recover  possession  of  the  land  before  the  life 
estate  has  terminated,  and  consequently  nei- 
ther the  30-year  statute  nor  any  other  statute 
begins  to  run  against  him  until  the  life  estate 
is  lifted.  Hall  v.  French,  165  Mo.  430,  66 
S.  W.  769;  Bradley  v.  Goff,  243  Mo.  95,  loc. 
cit.  102,  147  S.  W.  1012;  Danciger  v.  Stone, 
278  Mo.  19,  27,  210  S.  W.  865.  Kinney  and 
his  grantees  with  notice  Iwing  trustees  ex 
maleflclo,  the  statute  would  not  run  In  their 
favor.  Case  t.  Goodman.  250  Mo.  112,  loc. 
clt.  116,  156  S.  W.  608. 

[14]  a  The  claim  that  the  order  of  the 
court  sustaining  Kinney's  motion  directing 
the  sheriff  to  pay  over  the  surplus  moiKy 
In  his  hands  arising  from  the  sale  estops 
plaintiff  to  claim  title  to  the  land  Is  without 
any  merit.  It  has  been  seen  that  Kinney  oc- 
cupied a  fiduciary  relation  and  was  under  ob- 
llgatlm  to  pay  the  taxes  and  protect  the 
estate  of  the  remainderman  against  the  very 
proceeding  he  either  instituted  or  allowed  to 
be  instituted  for  the  avowed  purpose  of  cov- 
iDOUsly  defeating  plalntifTs  title.  He  will 
not  be  permitted  to  profit  by  bis  own  wrong. 
The  law  regards  that  proceeding  simply  as  a 
payment  of  the  taxes  by  the  tenant  whose 
life  estate  was  bound  for  their  payment.  In 
that  view,  the  court  rightly  ordered  the  sur- 
plus mcaey  paid  over  to  him.  Moreover,  the 
order  was  made  on  a  motion  re^)ectlng  a  col- 
lateral question  arising  after  Judgment  It 
is  a  bar  to  a  renewal  of  any  claim  to  the  sur- 
plus fund.  It  is  not  res  adjudlcata  as  to 
plaintiff's  dUiim  of  title  to  the  land.  23  Cyc 
1224. 

The  Judgment  is  affirmed, 
All  concur. 

On  Motion  for  Rehearing. 

In  the  motion  for  rehearing  It  Is  datmed 
that  the  court  is  In  error  In  sevwal  Impor- 
tant phases  of  the  case. 


(Mo. 

1.  It  is  said  that  Jos^h  B.  Kinney  acquir- 
ed title  May  15, 1871,  at  the  foreclosure  of  the 
mortgage  given  by  Fannie  A.  D.  Mathews  and 
her  husband  to  Joseph  Kinney,  July  14,  1866, 
and  that  he  did  not  get  possession  of  the  land 
until  after  the  decision  in  the  case  of  Kinney^ 
V.  Mathews,  69  Mo.  520,  at  the  April  term, 
1879.  Kinney  testified : 

"I  left  Mathews  stay  there  and  kept  telling 
him  I  did  not  want  him  to  move  off  this  place 

if  he  would  only  keep  up  the  property,  and  be 
promised  this  and  promised  that,  and  finally 
some  one  wrote  me  that  he  was  tearing  down  a 
brick  storehouse  and  selling  the  brick  off  the 
place,  and  I  went  down  to  look  at  it,  and  saw 
that  he  was  just  letting  the  property  go  down 
and  was  selling  the  brick  from  the  storehouse. 
*  *  *  I  left  him  there  for  I  don't  know  how 
long,  but  be  seemed  to  be  angry,  mean  and  mad, 
and  I  sent  a  man  down  there  and  told  him  to 
get  him  right  off  the  place  and  if  he  didn't  get 
off  to  throw  him  off,  and  I  put  It  In  charge 
of  some  of  the  neighbors  there. 

"Q.  Did  yoa  ever  rent  the  place  to  anybody? 
A.  I  don't  recall  it  now.  I. remember  I.  told 
these  people  to  go  on  there  and  take  care  of 
tbe  place  and  they  could  have  all  they  made 
off  of  it;  but  if  I  leased  It  I  cannot,  remem- 
ber.- 

The  purport  of  this  testimonr  la  that 
Mathews  became  Kinney's  tenant  In  tbe  year 
1871. 

Mrs.  Mathewa,  the  life  tenant  allowed  the 
taxes  to  go  deUnauent  for  ttie  years  U88  to 
1879.  The  moUon  states  that  Mrs.  Uathews 
was  In  possesdm  of  the  land  undl  BItnney 
got  possession.  It  was  Improved,  productive, 
farming  land.  When  Kinney  acquired  his 
title  and  possession,  he  stepped  into  her  shoes 
and  Into  the  fiduciary  relation  she  sustained 
to  the  remalndermeo.  It  was  the  duty  of  the 
life  tenant  to  pay  the  taxes.  The  payment  of 
the  taxes  was  a  charge  upon  the  life  estate, 
DO  matter  who  owned  it.  The  fact  that  the 
taxes  were  delinquent  when  Kinney  acquired 
possession  is  immaterial,  whether  it  was  at 
the  time  of  the  foreclosure  in  May,  1871t  or 
^t  the  end  of  the  litigation  in  1879. 

Counsel  cite  authorities  holding  that  it  is 
not  the  duty  of  tbe  life  tenant  of  unimproved, 
improductive  land  to  pay  the  taxes.  That 
rule  has  no  application  here,  as  an  the  evi- 
dence shows  thts  was  prodnctlTO  farming 
land. 

2.  We  have  again  gone  over  the  case  of 
Barkhoefer  v.  BarKboefer.  204  S.  W.  906.  In 
that  case  the  testator  devised  to  the  clilldren 
of  his  son,  Henry  W.  Barkhoefer,  a  tract  of 
land,  provided  that  tlM  testator's  son,  Henry 
W.,  have  tbe  use  of  the  land  during  his  life 
on  certeln  named  conditionB.  At  the  time  the 
will  was  made  Henry  had  two  children.  A 
third  was  bom  after  the  death  of  the  testator. 
It  was  lield  that  the  cliildren  In  esse  at  the 
death  of  the  testator  took  a  vested  interest 
as  tenants  In  common,  snfaject  to  tbelr  ttOt- 
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er*8  life  estate,  "subject  to  open  and  let  la 
after-bom  children  who  come  Into  being  dur- 
ing the  existence  of  the  prior  life  estate." 

The  ruling  is  not  in  conflict  with  Kinney  t. 
Mathews,  where  the  deeds  In  question  were 
jndiciBlly  construed,  ma  wltti  the  later  cases 
dted  in  the  oidnion. 

3.  It  is  Insisted  that  we  have  overlooked 
the  real  question  involved  In  the  detective 
acknowled^meat  to  the  deed  at  No.  3  of  the 
abstract,  conveying  the  39-acre  tract  A,  and 
have  disregarded  the  majority  opinion  in 
CbauTln  t.  Wagner,  18  Mo.  532.  The  certif- 
icate recites  that  tW  (the  married  women) 
"executed  and  delivered  the  deed  freely  and 
without  compulsion  of  tbelr  said  respedtlve 
husbands."  The  objection  is  that  the  words 
"or  undue  influence"  were  omitted,  and  ex- 
ception Is  also  taken  to  the  quotation  from 
the  (pinion  of  Judge  Scott  as  not  stating  the 
law  of  the  case.  It  will  be  seen  from  the 
opinion  of  Judge  Oamble  {page  G45)  that  the 
statute  required  the  certificate  to  state  that 
"the  contents  were  made  known  and  explain- 
ed to  her."  The  certlflcnte  recited  that  Mrs. 
Ohauvin  was  "made  acquainted  with  the 
contents  of  the  deed."  It  was  held  that  the 
statement  that  she  was  made  acquainted  with 
the  contents  of  the  deed  was  a  substantial 
compliance  with  the  statute.  The  certificate 
was  further  required  to  state  that  she  "does 
not  wldi  to  retract."   The  court  said: 

"She  is  to  be  namlned  as  to  whether  the 
deed  had  been  executed  by  her  voluntarily,  not 
whether  she  wished  it  to  be  in  force  as  a  con- 
veyance. StOl,  if  the  acknowledgment,  which 
she  is  to  make,  is  to  include  her  present  wishes 
in  relation  to  the  deed.  It  must  so  appear." 
Page  648 

It  was  held  by  the  whole  court  that  It 
would  have  been  superfluous  to  make  known 
and  explain  the  contents  of  the  deed  (al- 
though the  statute  required  It)  to  one  already 
acquainted  therewith,  bnt  It  was  also  held 
by  two  of  the  Judges  that,  as  the  law  still 
gave  Mra  ChauTin  a  locna  paiitrati»,  the 
failure  to  state  that  "she  did  not  wish  to  re- 
tract" was  fatal,  Judge  Scott  dissenting. 

We  are  asked  to  declare  this  deed,  exe- 
cuted in  the  year  1856,  and  under  which  pos- 
session has  ever  since  been  held,  void  be- 
cause of  the  omission  of  the  words  "or  undue 
Influence"  In  the  certificate  of  acknowledg- 
ment. It  Is  argued  that  there  Is  a  difference 
between  compulsion  and  undue  Influence,  and 
that  the  fact  that  she  executed  the  deed 
freely  and  without  compulsion  Is  not  a  com- 
pliance with  the  law.  There  may  be  a  shad- 
owy distinction,  bnt  the  law  looks  to  the  sub- 
stance rather  than  the  shadow. 

The  motion  for  rehearing  Is  overruled. 

All  omcur. 
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BYRNE  V.  BYRNE  et  al.    (No.  22168.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  11,  1921.) 

t.  Wills  ^=3432— Where  will  set  sslde,  rlglits 

of  parties  the  same  as  If  It  never  existed. 

After  a  v^'ill  was  flnally  set  aside  by  judg- 
ment of  the  Supreme  Court,  all  rights  of  the 
parties  under  the  will  ceased,  and  their  rights 
were  to  be  determined  as  if  testator  had  died 
intestate,  except  as  to  such  prima  tade  rights 
aa  they  acquired  by  the  formal  probate  of  the 
will  in  the  first  instance  in  the  probate  court. 

2.  Wills  <S=>432— Oi  asRDlment  of  will,  widow 
estltled  to  possession  of  nansioa  home 
honestead. 

Where  a  will  was  annulled,  the  decedent's 
widow,  whose  dower  had  never  been  assigned 
to  her,  was  entitled  to  the  possession  of  the 
mansion  home  and  the  messuages  thereto  be- 
longing during  her  life,  and  to  all  the  rents 
and  profits  thereof,  as  If  no  will  had  ever  ex- 
isted. 

3.  Wills  €=9432— Where  will  set  aside,  widow 
not  prevented  from  having  quarantine  by 
flnding  that  will  resHltsd  from  her  andue  In- 
fluence. 

Where  a  will  was  contested  and  set  aside, 
a  finding  in  the  contest  proceeding  tiiat  the 
will  was  the  result  of  the  undue  Influence  of 
the  widow  and  another  did  not  prevent  the 
widow  from  having  quarantine  after  the  win 
was  set  aside,  on  the  ground  that  to  allow  her 
quarantine  would  be  to  permit  her  to  profit  by 
her  own  wrong. 

4.  Jndment  ^644— Flndlig  is  wNl  eontett 
case  not  blMHsg  la  another  ease. 

A  will  contest  proceeding  Is  not  s  proceed- 
ing inter  partes,  but  a  proceeding  In  rem,  so 
that  a  verdict  in  such  proceeding,  as  that  the 
will  was  procured  by  undue  influence,  is  not 
evidence  of  wrongdoing  as  to  the  wiU  in  a  later 
partition  ^uit  between  parties  interested  in  the 
will. 

5.  Limitation  of  actions  <s=;>4(— Partition 

44,  90— Rents  offset  against  improvements  by 
occupying  cotenant;  limitations  Inapplicable 
to  rents  set  off. 
In  chancery  auits  In  partition  a  cotenant 
out  of  possession,  who  has  received  no  bencflt 
from  the  common  estate,  is  entitled  to  offset 
or  credit  the  rental  value  of  his  interest  as 
against  allowance  to  the  occupying  cotenant  for 
improvements  and  taxes;  and  the  statute  of 
limitations  bars  neither  the  daim  for  improve- 
ments nor  the  claim  for  rent,  although  the  five- 
year  statute  of  limitations  (Rev.  St  190A,  | 
2SM),  is  inapplicable  to  the  daim  for  rents 
only  where  such  claim  is  used  as  an  ofllset  to 
the  claim  for  improvements  and  taxes;  that  Is, 
rents  barred  by  the  statute  can  be  used  only  as 
a  shield  and  not  as  a  sword. 

6.  Partition  <s=:385— Improvements  made  during 
will  oontest  by  devisees  held  made  In  good 
faith. 

Where  a  will  was  contested  and  set  aside, 
improvements  made  by  the  devisees  under  the 
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win  opoD  tbe  land*  dariied  to  than  would  be 
allowed  In  equitable  partition  amons  the  heir* 

after  the  will  was  set  aBide,  the  contention  hj 
the  successful  contestant  that  improremeDts 
made  during  the  will  contest  were  not  made  in 
good  faith  beinf  untenaUe. 

7.  Partrtloi  ^86— Allowance  for  n*U  Is  baa- 
ed oa  lead  without  tenaRt's  loipniveffleDts. 

A  Gotenant  out  of  possession  ia  entitled  to 
the  rental  value  of  his  land  only  as  the  land 
would  have  been  without  improvements  made 
by  tbe  tenant  in  possession. 

8.  Wills  «^23-Probate  binding  till  set  aaldo. 

The  judgment  of  the  probate  court  admit- 
ting a  will  to  probate  is  valid  and  binding  on  all 
the  world  until  set  aside  hy  a  suit  to  contest 
the  will  under  the  statute. 

9.  Wills  «=»355— Probate  set  aside  by  flllag 
eoBtest. 

The  probate  of  a  will  Is  set  aside  and  its 
efficacy  is  destroyed  upon  tbe  filing  of  suit  to 

contest  the  will. 

10.  PartltlOD  «=>86  —  Oooupylng  devisees  aot 
chanjeable  with  interest  on  rents  prior  to 
filing  of  oontest. 

The  occupying  devisees  under  a  probated 
will  BUbsegaently  set  aside  on  contest  were 
not  liable  for  interest  on  rents  of  the  occupied 
property  collected  and  retained  by  them  prior 
to  the  institution  of  the  suit  to  contest  the 
wiC,  as  such  collection  end  retention  of  tbe 
rents  was  under  a  prima  facie  right  to  do  so 
given  by  the  probate,  subject  to  account  in  case 
the  will  was  subsequently  set  aside  on  contest 

1 1.  Partition  «»8&-Saeoeiisful  will  oontestant 
not  objeotlag  to  oeouiQrfni  dsvlsooa'  retwiUoB 
of  rents  durini  wntMt  not  entitled  to  Inters 

est  thereon. 

Where  neither  at  the  time  her  suit  to  con- 
test a  will  was  filed  nor  thereafter  did  tbe  con- 
testant demand  of  the  occupying  devisees  her 
ahare  of  the  rents  and  profits,  nor,  upon  the  fil- 
ing of  her  suit  to  cimtest,  did  she  a^iply  for  a 
receiver  or  administrator  pendente  lite,  aa  au- 
thorized by  Bev.  St.  1900.  {  21,  but  acquiesced 
in  the  continued  collection  by  tbe  occupying 
tenants  of  tbe  rents  and  profits  subject  to  the 
outcome  of  the  contest  suit,  their  receiving  and 
retaining  the  rents  was  not  wrongful,  and  hence 
they  were  not  chargeable  with  Interest  thereon. 

12.  Dwotnt  and  ilstribntlea  ^95.  109— Rent- 
al valne  of  property  rooeived  by  ooonpylag 
devlseei  treated  as  advanoannnts  and  brought 
Into  hetdigot  where  wHI  set  aside. 

Where  a  will  is  contested  and  set  aside, 
tiie  rental  value  of  the  property  as  received 
by  the  occupying  devisees  will  be  treated  as  ad- 
vancements to  be  brought  into  hotchpot. 

13.  Descent  and  dUtrfbntlon  «c»9S,  109  — 
Where  will  sat  aside  yersoaal  property  dls- 
tribnted  by  ndnlnlstrator  treated  as  advance- 
nents. 

Where  will  was  contested  and  set  aside, 
personal  property  of  the  deceased  distributed 
by  tbe  administrator  woald  be  bron^t  lnt» 
hotchpot  in  partition  between  ttio  heirs,  being 
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treated  as  advancements  to  the  various  lega- 
tees, on  which  no  Interest  is  chargeable,  and 

the  final  settlement  of  the  administrator,  ap- 
proved by  the  probate  court,  would  not  bar 
sneh  relief  to  the  contestiDg  heirs,  for  the 
final  settlement  and  property  division  was  upon 
the  theory  that  tbe  will  controlled,  and  sub- 
ject to  be  set  adds  in  ease  of  a  successful  eon- 
test 

14.  Wills  ^744— Contest  relates  back  to  pro- 
bate. 

A  will  contest  proceeding  is  pending  from 
tbe  date  of  the  probate  of  the  will  in  the  pro- 
bate court,  and  tbe  subsequent  inatitation  of 

the  contest  proceedings  in  the  circuit  conrt 
is  but  an  appeal  from  the  judgment  of  probate 
in  the  probate  court;  so  that  in  case  of  a 
conveyance  by  one  of  the  devisees  of  land  prior 
to  institution  or  determinatioQ  of  a  contest  on 
the  expiration  of  the  time  for  instituting  con- 
test, the  purchaser  takes  tnibject  to  having  bis 
title  divested  by  a  successful  contest,  either 
pending  or  snbseqnently  instituted. 

Api>eal  from  Circuit  Court,  Ste.  Owevteve 
County ;  Feter  H.  Hade.  Judge. 

Suits  hj  AUce  Byrne  against  Jobn  T. 
Byrne  and  others,  and  by  tbe  latter  i^alnst 
the  former,  consolidated  snd  tried  as  one 
cause.  From  tbe  decree  Alice  Byrne  appeals. 
Reversed  and  ronanded  In  part  aud  In  part 
affirmed. 

John  S.  Marsaiek,  and  P.  H.  Cnlleu,  both 
of  St  Louis,  and  Albert  Miller,  of  Hlllaboro. 
for  appellant. 

Clyde  Williams  and  Jno.  H.  B^py,  both 
of  Hlllsboro,  for  respondents. 

SMALL^  C.  I.  Suit  in  partition  la  equity. 
Appeal  from  the  circuit  court  of  Ste.  Gene- 
vieve county,  to  which  the  case  was  taken  by 
change  of  venue  from  Jefferson,  county 
where  the  land  was  located.  The  land  be- 
longed to  Patrick  Byrne,  Sr.,  at  the  time  of 
his  death.  He  died  on  July  6,  1891,  leaving 
a  purported  will,  which  was  admitted  to 
probata  August  8,  1891. 

The  cespondoLts  are  the  childrai.  and  the 
appellant,  Alice  Byrne,  tlie  granddau^ter, 
the  only  child  of  his  deceased  stm,  nwm&s. 
and  tbe  parties  constitute  the  (oily  heirs  of 
said  Patrick  Bym^  Sr.  The  deceased  also  left 
a  widow.  Bose  Byrne.  The  ^ipellant,  Alices 
was  but  18  months  old  when  her  grandtathw 
died,  and  on  August  8, 1908.  within  tlie  stat- 
utory period  after  her  majority,  brouglit 
suit  to  set  aside  her  grand£ather's  will,  mafc- 
ing  the  re^ondents  and  the  widow  parties 
def«idant  in  said  will  .contest.  Qliere  were 
three  trials  and  three  appeals  to  this  court, 
the  ease  being  twice  reversed  and  remanded 
(first  appeal.  200  Mo.  682,  157  S.  W.  OOO; 
secmd  appeal,  181  S.  W.  891) ;  and  the  third 
appeal  was  affirmed  on  July  1918,  27  years 
after  the  death  of  the  testator,  snd  10  years 
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after  tbe  anlt  to  contest  tlie  will  was  com* 
menced  (third  appeal.  204  S.  W,  730). 

On  the  day  of  the  final  afflrmance  this 
court  the  respondents,  as  plaintiffs,  com- 
menced a  suit  against  Hie  appellant  to  par- 
tition all  of  the  land  in  question,  except  one 
tract,  and  on  Angnst  19,  1918,  the  appellant, 
Alice  Byrne,  as  plaintiff,  filed  a  suit  against 
the  respondents  to  partition  said  one  tract. 
The  suits  were  consoUdoted  and  tried  as  one 
cause.  There  Is  no  dispute  In  the  pleadings 
between  any  of  the  parties  as  to  the  owner- 
ship of  each  as  an  heir  of  said  Patrick  Byrne, 
Si".,  being  an  undivided  one-eighth  Interest 
In  all  the  land  sought  to  be  partitioned  There 
is  no  contest  In  the  pleadings  between  the 
respondents  themselves,  but  they  all  ask  that 
they  each  have  one-eighth  Interest  In  the 
land  or  Its  proceeds  upon  sale  In  partition, 
subject  to  the  claims  of  John  T.  James,  and 
Patrick  Byrne  for  Improvements  and  taxes. 

But  appellant,  Alice  Byrne,  In  her  plead- 
ings takes  Issue  with  any  claim  of  said  re- 
spondents for  improvements  and  taxes,  and 
asks  for  rents  and  profits  on  her  share  and 
interest  thereon  and  waste  committed  and  all 
relief  she  seeks  In  this  appeal,  Including  an 
allowance  In  this  proceeding  for  her  share 
of  the  personal  estate  left  by  her  grand- 
father, which  her  cotenanta  received  under 
the  win  set  aside. 

The  widow  died  on  the  24th  of  March,  1914, 
and  her  dower  was  never  assigned  in  any  of 
the  land  in  question. 

At  the  time  of  the  grandfather's  death 
the  said  lands  conslBted  of  the  home  place, 
having  about  210  or  215  acres  In  cultivation, 
90  acres  of  which  he  devised  by  his  will 
to  respondent  John  T.  Byrne.  The  evidence 
shows  that  the  90  acres  devised  to  John  T. 
Byrne,  and  the  balance  of  the  home  place, 
which  was  devised  to  the  widow  for  life, 
were  occupied  by  the  widow  and  her  children 
nntll  her  death,  In  March,  1914. 

Besides  the  home  place  there  was  a  tract  of 
160  acres  separated  th'erefrom,  which  by 
the  will  of  the  deceased  was  devised  to 
Patrick  Byrne,  respondent. 

Also  another  tract,  devised  by  said  will  to 
James  Byrne,  respondent,  on  which  there 
was  an  old  mill  and  mlllsite  at  the  time  of 
the  death  of  said  Patrick  Byrne,  Sr.  This 
tract  contained  139  acres  of  land. 

After  his  mother's  death,  respondent  John 
T.  Byrne  collected  the  rents  from  the  home 
place,  amounting  In  all  to  $6,735,  for  the 
years  1914  to  1918,  both  inclusive.  And  dur- 
ing that  period  he  also  paid  taxes  to  the 
amount  of  $250,  and  made  Improvements  of 
the  value  of  $500,  and  which  Increased  the 
value  of  the  land  that  sura.  The  lower  court 
charged  him  with  the  total  rents  received 
after  his  mother's  death,  without  Interest 
thereon,  and  allowed  him  for  the  taxes  and 
Improvements  above  mentioned.  It  charged 
neither  the  said  John  T.  Byrne  nor  a^y  of 
the  respondents  with  any  rents  or  profits  of 


the  said  home  place.  Including  said  90  acres 
willed  to  said  John  T.  Byrne,  during  the  llt»- 
time  of  die  mother,  hol<Uug  that  Ae  was  eD> 
titled  to  possesston  under  her  right  of  quar- 
antlne,  'ber  dower  never  having  been  aaidgn- 
ed.  There  was  also  evidence  that  in  IBIO  said 
John  T.  Byrne,  who  seemed  to  be  the  mana- 
ger tw  some  years  of  the  farm  tor  his  moth- 
er, sold  91,ffiK>  worth  of  cedar  timber  ofC 
the  home  place;  bntthe  eppellanlfs  witness, 
who  purchased  it,  said  that,  while  it  iras  good 
timber  when  be  bought  it,  It  soon  would  have 
been  destroyed  by  Insects,  whlcb  Infested  It, 
had  It  not  been  cut  down  and  removed.  Fur- 
thermore, John  T.  Byrne  testified  that  be 
personally  got  no  benefit  from  the  transact 
tlon ;  that  he  acted  for  hla  mother,  who  re- 
ceived the  money.  The  lower  court  denied 
any  claim  against  him  on  this  Item. 

As  to  the  160  acres,  or  respondent,  Patrick 
Byrne,  farm.  He  occupied  It  himself  for 
15  years,  and  r^ted  It  to  tenants  the  rfr-. 
malnder  of  the  time  after  his  father's  death. 
The  evidence  t«ided  to  show  he  madew  Im- 
provements and  betterments  upon  the  land, 
increasing  Its  value  from  $1,800  to  $8,000  In 
the  year  1895.  We  think  about  $2,250  would 
be  a  fair  allowance  to  him  for  improvemmts; 
that  Its  rental  value  was  doubled  by  these 
Impfovements.  From  the  evidence  of  both 
parties  the  rental  value  of  the  land,  without 
the  improvements,  from  the  date  of  the  fath- 
er's death  until  the  trial,  would  not  be  un- 
fairly estimated  as  averaging  $100  per  an- 
num. The  total  taxes  he  paid  on  the  farm 
during  the  entire  time  was  $482, 

As  to  the  180  acres  with  the  mill  and  mill 
site,  devised  to  James  Byrne:  He  was  In 
possession  from  the  time  of  his  father's  death. 
At  the  time  the  mill  was  dlllpldated  and  the 
mllldam  was  out  of  repair.  It  was  not  fit  for 
operation  until  November,  1894.  He  gives 
a  detailed  statement  of  the  improvements 
he  made  with  his  money  and  labor,  by  which 
he  practically  rebuilt  the  mill.  Ho  also 
enlarged  the  dwelling  house  and  remodeled 
other  buildings  on  the  place ;  bored  a  well ; 
put  concrete  walks  and  fences  aroimd  the 
dwelling  house;  and  cleared  off  eight  acres 
of  land.  These  Improvements  Increased  the 
value  of  the  land  about  $6,000.  His  testi- 
mony was  corroborated  by  apparently  dis- 
interested witnesses.  During  the  entire  pe- 
riod he  paid  taxes  amounting  to  $992.  We 
find  from  tho  evidence  that  the  rental  value 
of  the  139  acres,  Independent  of  the  mill  and 
other  Improvements,  was  about  $150  per 
annum  on  an  average  for  the  entire  time. 
He  rented  the  mill  at  two  different  times, 
collecting  $600  from  one  renter  and  $400 
from  the  other.  Some  of  the  Improvements 
were  made  on  the  mill  In  the  fall  or  spring 
after  the  third  verdict  against  the  will,  but 
before  the  final  Judgment  of  affirmance  In 
this  court,  which  was  on  July  5",  1918. 

The  lower  court  refused  to  charge  either  of 
the  parties  with  the  rents,  except  for  the  five 
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7MIB  preceding  the  Institution  of  tlie  suit, 
on  tbe  ground  that  they  were  barred  by  the 
statute  of  limitatioDS.  There  were  also 
certain  legacies  rec^ved  by  Ave  of  the  co- 
tenants  under  the  will  of  said  Patrick  Byrne, 
Sr.,  wUdi  the  lower  court  refused  to  require 
them  to  account  for  in  tlids  proceeding.  We 
shall  refer  to  this  personal  ivoperty,  and 
such  other  details,  as  may  be  necessary  In  the 
(qitlnion.  The  said  Alice  Byrne  alone  appeal- 
ed to  this  court 

[1]  II.  We  think  there  la  no  doubt  that 
after  the  will  was  finally  set  aside  by  the 
Jud^ent  of  this  court,  on  the  6th  day  of 
July,  1918,  all  rights  of  the  parties  under  the 
will  ceased,  and  their  lights  must  be  deter- 
mined as  if  the  testator  died  intestate,  except 
as  to  such  i»rima  fade  rights  as  they  acquired 
by  the  formal  probate  of  the  will  in  the  first 
instants  in  the  probate  court  lEIInes  t. 
Hines,  243  Mo.  500,  147  S.  W.  774;  Mcll- 
wrath  T.  Hollands,  78  Mo.  105,  80  Am.  Hep. 
484 :  Boothe  t.  Cheek,  253  Mo.  132-133,  161 
S.  W.  791. 

t2]  Therefore,  upon  the  annulment  of  the 
will,  the  widow's  dower  nerer  having  been 
assigned  to  her,  she  was  entitled  to  the  pos- 
session of  the  mansion  house  and  the  messu- 
ages ttiereto  belonging  dining  her  life,  and  to 
all  tbfr  rents  and  profits  thereof,  as  if  no  will 
had  mer  eziated ;  and  It  appearing  from  the 
facts  as  found  by  the  lower  conrt  and  as 
found  by  us  that  the  90  acres  of  the  home 
place,  devised  to  John  T.  Byrne  by  the  will, 
belonged  to,  and  was  connected  with,  the 
home  place  or  mansion  house  of  the  deceas- 
ed, his  widow  was  entitled  to  the  possession 
of  said  90  aores,  as)  well  as  the  remaining 
portion  of  the  homestead  land.  Consequent- 
ly neither  the  aiqp^lant  Alice  Byrne,  the 
granddaughter,  nor  any  of  the  other  chil- 
dren or  heirs  of  the  deceased,  had  any  l^al 
claim  to  the  veatB  and  inrofits  of  the  home 
place,  indudittg  said  00  acres,  during  the 
lifetime  of  the  widow.  That  was  her  quar^ 
antlne.  Gentry  t.  Gentry,  122  Mo.  202,  26 
S.  W.  1000;  Phillips  T.  Presson,  172  Mo. 
loc.  cit  27,  72  S.  W.  SOI;  Melton  t.  Fitch, 
125  Ma  loc.  dt  290,  28  S.  W.  612;  Glrens 
V.  Ott  222  Mo.  loc.  dt  420.  121  S.  W.  23 ; 
Bobrats  v.  Nelson,  86  Mo.  21 ;  and  other  au- 
thorities dted  by  respondents.  The  lower 
court  correctly  ruled  on  this  point 

[3]  III.  We  have  not  overlooked  the  eai^ 
nest  Insistence  of  appellant's  learned  coun- 
sel that  In  the  contest  pro<%edlng  the  Jury 
found  the  wiU  was  the  result  of  the  undue 
Influence  of  the  widow  and  John  T.  Byrne, 
and  that,  therefore,  the  wl^w  should  not 
have  quarantine  after  the  will  was  set  aside, 
because  the  existence  of  the  will  prevented 
the  platntilC  from  having  dower  assigned  to 
the  widow  during  her  lifetime,  and  to  allow 
her  quarantine  would  be  to  permit  her  to 
profit  by  her  own  wrong.  We  cannot  agree 
to  this  contention. 

This  court  twice  reversed  and  remanded 


the  ccmtest  proceeding,  and  on  the  third  ap> 
Ileal  the  verdict  setting  aside  the  will  waa 
affirmed  leAmpIy  on  tiie  ground  that  there 
was  evidence  of  undue  influence.  204  S.  W. 
730.  Bat  'it  was  an  exctedlngly  close  case." 
181  S.  W.  398.  894. 

[4]  However,  the  contest  proceeding  waa 
not  a  proceeding  Inter  partes,  as  in  ordinary 
cases,  but  a  proceeding  in  rem  (Bradford  t. 
Blossom,  207  Mo.  228,  lOS  S.  W.  289),  and  tha 
verdict  therein  is  therefore  no  evidence  In 
this  case  as  to  the  will  having  been  procured 
by  the  undue  Influence  of  the  widow.  There 
is,  ther^bre,  no  evidence  of  wrongdtdng  on 
the  part  of  any  me  In  Uie  making  of  said 
will  in  the  record  before  us.  But  admittlnK 
the  will  waa  procured  by  the  undue  influ- 
ence ot  the  widow,  the  posltltm  of  learned 
counsel  is  wholly  mtenable.  By  the  Ter* 
diet  and  Judgmait  In  the  contest  proceeding 
It  was  conclusively  established  that  the  tea* 
tatw  died  without  any  will,  and  aU  his  hdra 
and  his  widow  were  restored  to  thdr  i^ta 
at  law.  The  proponents,  as  w^  as  the  con- 
testants, of  Qie  will  were  restored.  While 
the  proponents  lost  th^r  rights  under  the 
wiu,  they  gained  thdr  rights  under  the  law, 
as  did  the  contestant  and  among  the  rl^ta 
regained  by  the  widow  was  her  right  to  dower 
and  quarantine.  The  proposition  that 
lost  both  her  rights  under  the  will  and  bar 
rights  under  the  law,  too.  by  the  setting  aride 
of  the  win,  is  wholly  untenable.  HInes  v. 
Hines,  243  Mo.  600^  147  B.  W.  774,  and  other 
cases  dtcd  sniva. 

[E]  IV.  But  we  think  the  learned  court 
below  committed  error  In  not  allowing  the 
ai^ellanfe  roits  and  profits  <m  her  share 
inior  to,  as  well  as  during,  the  flve-year  pe- 
riod next  before  the  commmcement  of  the 
partition  suit  and  holding  that  her  daim 
thereto  was  barred  by  the  flve-year  statute  of 
limitations.  The  right  to  allow  one  tenant 
in  common  the  value  of  his  improvements 
or  betterments  Is  a  conditional  or  redpro- 
cal  right.  The  value  of  such  improvonenta 
is  not  allowable  at  all  at  law,  but  only  In 
equity.  It  la  wholly  governed  by  equitable 
considerations.  The  first  maxim  of  equity 
Is  that  he  who  seeks  eciulty  must  do  equity. 
Accordingly,  we  find  it  is  well  settled  that 
the  cotenant  out  of  possession,  who  has  re- 
ceived no  benefit  of  tiie  common  estate,  is 
entitled  to  offset  or  credit  the  rental  value 
of  his  Interest  as  against  the  allowance  made 
the  cotenaDt,  who  has  be^  in  exclusive  pos> 
session  and  cnjoymait  of  tiie  estate,  for  Qie 
Improvements  made  and  taxes  paid  thereon; 
that  the  statute  of  limitations  bars  ndther 
the  dalm  fOr  improvements  nor  the  dafm 
for  rent ;  it  do^  not  enter  Into  the  equation 
on  either  side.  Espedally  Is  this  so  in^cases 
like  the  one  at  bar,  where  the  tenant  in  pos- 
session, although  not  In  adverse  possession, 
has  received  and  held  the  raits  and  proflts 
of  tITe  common  estate  to  the  exdusion  of  hla 
cotenant  Cain  v.  Cain,  53  S.  Gl  S50,  31  S.  H. 
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278,  69  Am.  St  Eep.  863 ;  Vanghan  T.  Lang- 
rord,  81  S.  C.  282,  62  S.  E.  316,  128  Am.  St. 
B^.  912,  16  Ann.  Cas.  91 ;  note  to  16  Am. 
Dec  443:  7  R.  C.  L.  |  39,  p.  843  ;  20  R. 
C.  L.  p.  734 ;  Coberly  v.  Coberly,  189  Mo.  1, 
87  S.  W.  957 ;  L.  R.  A.  1915C.  207  note ;  Bales 
V.  Hamilton,  144  Mo.  1,  45  S.  W.  641,  66 
Am.  St.  R^,  407;  Snell  t.  Harrison,  131 
Mo.  495,  32  S.  W.  37,  52  Am.  St.  Rep.  642; 
Holloway  v.  Holloway,  97  Mo.  e2S,  11  S.  W. 
233, 10  Am.  St  Rep.  339. 

Y.  It  Is  true  that  In  none  of  the  Missouri 
cases  above  dted,  or  which  we  have  been 
able  to  find,  has  the  court  bad  under  con- 
sideration or  decided  that  the  rents  prior 
to  the  five-year  period  barred  by  the  statute 
(section  2394,  R.  S.  1909)  from  recovery  In 
suits  between  cotenants,  as  well  as  strangers, 
In  ejectment  (Starks  v.  Klrchgraber,  034 
Mo.  App.  218, 113  S.  W.  1149),  can  be  allowed 
In  equitable  suits  in  partition,  but  all  our 
dedslona  are  In  harmony  with  the  general 
principles  of  equity  as  to  charges  and  coun- 
tercharges betwe<m  cotenants  In  such  equita- 
ble proceedings.  It  Is  also  true  that  In  Hines 
T.  Hlnes,  243  Mo.  500,  147  S.  W.  774,  a  case 
deciding  several  of  the  controverted  points 
In  this  case,  the  court  disallowed  the  claim 
for  rents  which  tlie  lower  court  had  charged 
against  one  of  the  occupying  cotenants,  and 
cited  said  section  2394  as  authority  therefor 
(243  Mo.  bottom  of  page  50O,  147  8.  W.  774). 
But  the  real  ground  of  the  decision  was  upon 
the  equitable  principle  of  "reciprocity. "  The 
court  said  (243  Mo.  page  000, 147  S.  W.  777): 

"Owing  to  the  fact  that  none  of  the  other 
parties  who  have  received  and  held  property 
under  the  will  of  Matilda  A.  HigftuB  [which 
had  been  set  aside  In  a  suit  to  contest  it]  have 
been  charged  with  rents. or  interest,  we  find  It 
would  be  ineqnitablp  to  chaise  defendant  Thom- 
as Wesley  Hines  with  rent  on  the  real  estate 
in  Missoori  which  he  received  and  h«ld  until  the 
wiO  contest  was  Institnted." 

In  that  caft^  however,  there  was  no  claim 
for  ImpTovemehfaB,  whlCb  distinguishes  'It 
from  the  case-  at  bar.  We  rule,  and  only 
Intend  to  role,  that  rents  or  profits,  prior  to 
the  statutory  period  of  five  yean,  which  are 
barred  by  said  sectlcm  2394  In  proceedings 
In  ejectment,  can  only  be  used  In  equitable 
proceedings  In  partition  as  an  offset  against 
a  claim  for  improvements  and  taxes  paid, 
and  not  that  the  balance,  If  any  of  such 
rents,  over  the  value  of  such  Improvements, 
could  be  recovered  or  charged  against  the 
occupying  cotenant.  In  other  words,  such 
rents  so  barred  by  the  statute  In  ejectment 
suits  can  only  be  used  as  a  shield,  and  not 
as  a  sword,  in  chancery  suits  in  partition. 

tl]  VI.  Nor  do  we  concur  In  the  contention 
that  improvements  made  pending  the  proceed- 
ings to  contest  the  will  should  not  be  con- 
sidered as  made  In  good  faith,  and  for  that 
reason  no  allowance  should  be  made  on  ao 
238  aW.-80 


count  thereof.  AH  the  ImproVemonta  In  tUs 
caae  were  made  after  the  ex  parte  or  formal 
probate  of  the  will  In  the  probate  court. 
This  vested  title  prima  £aide  In  the  devisees 
who  afterwards  made  the  Improvements 
which  benefited  the  property  to  the  amoimt 
allowed  therefor.  The  law  permitted  the 
institution  of  suits  to  contest  said  will  dur- 
ing a  period  of  many  years  after  it  was 
probated.  In  the  meantime,  however,  the 
devisees  wne  entitled  prima  fade  to  the 
possession  and  use  of  the  property  purported 
to  be  devised  to  them  by  said  will.  If  the 
property  could  not  be  improved  in  good  faith 
by  such  devisees,  especially  when  they  are 
also  heirs,  peidlng  such  contests  or  right  to 
contest  a  will — which  might  wdure  27  years 
as  in  this  case — and  be  allowed  compensa- 
tion therefor,  in  case  the  will  was  set  aside, 
the  property  might  be  of  little  value  to  any 
one  during  such  period  and  be  greatly 
depreciated  when  the  cwtest  was  finally 
determined,  and  thus  work  a  great  Injustice 
and  hardship  to  all  the  owners  thereof.  This 
is  Inequitable;  We  rule  this  point  against 
appellant 

[7]  VII.  But  it  haa  been  ruled,  and  It  la 
the  law,  that  the  ootwant  out  ef  poeseisloa 
Is  only  Mititled  to  the  rental  valoe  of  his 
Interest  In  the  land  aa  the  land  would  have 
been  without  improvements  made  by  the  co- 
tenant  In  possession.  Armor  v.  Frey,  253 
Mo.  loc.  Cit  477-478,  161  8.  W.  829  ;  80  Cyc. 
234  ;  7  R.  C.  L.  note  13,  J  88,  p.  843. 

VIII.  In  view  of  the  foregoing  prindples 
we  hold,  as  to  the  180  acres,  or  James  Byrne 
fann,  that  he  la  chargeable  only  with  the 
rmtal  value  of  Uie  farm  independent  of 
the  min  and  without  the  other  improvements 
be  made  cm  said  farm,  which  under  the  evi- 
dence, we  find  would  average  9160  per  an- 
num, or  ptflOO  in  round  numbers,  for  the  27 
years  after  his  father's  death  up  to  Oie  time 
of  the  trial,  and  at  the  same  rate  per  annum 
since  that  time.  That  he  should  be  allowed 
$7,000  for  all  his  ImprovemoitB  and  taxes 
paid  by  him  up  to  the  time  of  the  trial, 
leaving  a  balance  of  98,000  due  him  agalnsl 
such  tract  of  130  acres,  on  w»xmnt  of  such 
Improvements  and  taxe& 

In  the  same  manner  Patrick  Byrne  should 
account  for  $2,700,  total  rental  ralue,  with- 
out improvements,  of  the  100  acres  occupied 
by  him  for  the  entire  period  from  his  father's 
death  to  the  trial  of  this  partition  suit,  and 
that  he  should  be  allowed  92,700  for  bis 
improvements  made  and  taxes  paid  during 
that  time.  So  that  one  charge  offsets  the 
other,  and  his  account  as  to  said  160  acres 
is  balanced. 

We  find  correct  and  affirm  the  accounting 
as  to  John  T.  Byrne,  made  and  required  by 
the  lower  court  In  Its  decree. 

What  we  have  said  in  this  paragraph  refers 
only  to  the  real  estate,  and  not  the  personal 
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property,  left  by  the  deceased.  Patrick  Byrne, 
Sr.,  whlcb  we  shall  notice  presently. 

IX.  In  the  foregoing  accounting  we  have 
allowed  no  Interest  on  Teat»  and  profits, 
which  learned  counsel  for  appellant  eam^tly 
claim  should  be  allowed.  In  this  case  the 
occupying  cotenants  were  not  trustees  ex  mal- 
eflcio,  nor  did  they  wrongfully  appropriate 
to  their  own  use  the  money  of  the  other  co- 
tenants.  • 

It  Is  well  settled  that,  where  no  wrong  Is 
committed  in  acquiring  or  detaining  the 
money,  a  demand  is  necessary  to  chm-Ro  tlu' 
party  with  interest,  and  its  computation  wIU 
'oegln  from  such  demand.  10  R.  C.  L.  8  25, 
p.  29,  and  many  cases  cited. 

[I]  The  Judgment  of  the  probate  court  ad- 
mitting a  will  to  probate  is  valid  and  bind- 
ing on  all  the  world  until  set  aside  by  a 
suit  to  contest  the  will  under  the  statute. 
Dllwortfa  V.  Rice,  48  Mo.  231-132;  Banks  v. 
Banks,  65  Mo.  432;  Stowe  t.  Stowe,  140  Mo. 
594,  41  S.  W.  951. 

[9,1  •]  But  the  probate  of  the  win  Is  set 
aside  and  its  efficacy  is  destroyed  upon  the 
ffling  of  the  suit  to  contest  the  will.  Jaim- 
son  T.  Brewn;  277  Mo.  392,  210  S.  W.  66; 
State  ex  reL  t.  Imel.  248  Mo.  loc.  dt  186, 
147  S.  W.  9S0.  So  that,  prior  to  the  Institu- 
tion ot  tbe  suit  to  contest  tbe  will,  the 
devisees  occupied  tlie  v^aperty  ttnd  collected 
and  retained  the  rents  under  a  prima  &cle 
right  to  do  subject  to  account  In  case 
the  will  was  sabseiiuently  contested  and  set 
aside.  This  did  not  render  them  liable  to 
pay  interest  thereon  during  sach  period. 

[II]  Neither  at  the  time  the  suit  to  con- 
test was  filed,  nor  at  any  time  before  or 
afterwards,  did  plaintiff  demand  her  share  of 
the  rents  and  profits.  Nor  upon  the  filing  of 
her  suit  to  contest  did  she  apply  for  a 
recover  or  administrator  pendente  lite,  as 
authorized  by  statute  (sectlcm  21,  K.  S.  1909). 
But  she  acquiesced  in  the  occupying  coten: 
ants  continuing  to  collect  the  rents  and  prof- 
its, the  same  a  they  did  before,  subject  to 
the  outcome  of  the  suit  to  contest  the  will 
This  was  not  a  mere  inadvertence  on  her 
part  She  had  able  l^i  advice.  The  case 
was  "an  exceedingly  close  case,"  as  held  by 
this  court.  It  was  well  enough  to  permit 
her  claim  for  rent  to  rest  and  abide  the 
result  of  the  will  contest,  as  was  done.  Plain- 
tier  having  thus  consented  to  the  occupying 
cotenants  collecting  and  retaining  tbe  rent 
during  the  coptest,  they  neither  wrongfully 
received  nor  wrongfully  retained  the  same 
during  that  time,  and  are  not  chargeable  with 
Interest  thereon. 

It  Is  true  that  In  Bates  v.  Hamilton,  144 
Mkh  1,  46  S.  W.  641,  66  Am.  St.  Rep.  407, 
interest  on  rents  collected  by  one  cotoiant 
was  allowed  to  the  others ;  but  in  that  case 
there  was  a  present  right  to  the  rmts  whoi 
colleeted  In  each  cotenant,  and.  In  effed^ 


a  demand  therefor  and  wrongful  refusal  to 
pay  over,  which  is  the  distinguishing  feature 
between  that  case,  and  other  cases  cited  by 
appellant,  and  this  case. 

[12]  It  seems  to  us  that  the  demands  of 
equity  and  good  conscience  In  this  case  will 
be  satisfied  If  we  treat  the  rental  value  <rf 
the  property  as  received  by  the  occupying 
tenants  as  advancements  to  be  brought  Into 
hotchpot,  the  same  as  the  legacies  collected 
In  the  Hinea  Case,  243  Mo.  supra,  pending 
the  will  contest,  and  allow  no  interest  there- 
on, as  was  ruled  in  that  case. 

[13]  X.  But  we  agree  with  the  contention  of 
appellant's  learned  counsel  that  the  personal 
property  of  the  deceased,  Patrick  Byrne,  Sr., 
should  also  be  brought  iato  hotchpot  In  this 
proceeding.  In  this  regard  the  case  of  Hines 
T.  Hlnes,  hereinbefore  mentioned  (243  Mo. 
480,  147  S.  W.  774),  Is  In  our  judgment, 
decisive.  In  that  case  tbe  testatrix  died  in 
the  state  of  Arkansas  leaving  ft  will  ^Ich 
was  duly  probated  in  that  state.  She  had 
two  farms  In  Missouri,  as  well  as  real  estate 
and  personal  property  In  Ariuuisas.  A  duly 
certified  owy  of  bee  will,  and  the  probate 
thereof  In  Arkansas,  was  filed  In  the  county 
In  Missouri  where  her  Missouri  lands  were 
situate.  The  devisees  and  legatees  in  Ar- 
kansas, as  well  as  In  Missouri,  took  posses- 
sion of  the  re^ectlve  lands  and  legacies 
bequeathed  and  devised  to  them  by  the  will. 
Afterwards  the  will  was  set  aside  Id  a  con- 
test instituted  In  this  state.  A  partition 
suit  was  subsequently  brought  in  this  state 
to  partition  the  lands  in  Missouri,  and  the 
court  required  the  devisees  to  bring  Into 
hotchpot  and  account  for  the  value  of  the 
land  and  the  legacies  so  received  by  them  in 
Arkansas  before  they  could  participate  as 
heirs  In  the  Missouri  property.  The  court 
held  they  should  be  charged  therewith  as 
advancements. 

But  it  may  be  said  that  in  that  case  there 
does  not  appear  to  have  been  a  final  settle- 
ment made  and  approved  by  the  probate 
court  In  the  state  of  Arkansas,  and  that 
the  final  settlement  made  by  the  administra- 
tor in  the  case  before  us,  pending  the  will 
contest,  bars  any  Inquiry  into  the  rights  of 
the  cotenants  to  the  personal  property  which 
was  distributed  in  sucb  final  settlement. 
But  we  disallow  this  contentlcxi,  for  the  rea- 
son, as  we  have  already  seen,  the  final  judg- 
ment in  the  suit  to  contest  the  will,  declar- 
ing that  the  testator  died  Intestate,  restored 
all  the  heirs  to  their  rights  of  luheritanoe 
under  the  law.  Said  final  settlement  was 
made  and  the  property  divided  thereby  <m  tbe 
theory  that  the  will  controlled,  but  It  was  so 
made  subject  to  be  set  aside  and  annulled  In 
case  of  a  successful  contest  of  the  wllL 

[1 4]  It  could  have  no  grra^ter  effect  than  a 
conveyance  by  one  oC  the  devisees  of  tbe 
land,  before  the  contest  was  determined,  or 
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tbe  time  for  Instituting  it  had  expired.  In 
aU  such  cases  the  purchaser  takes  subject 
to  liftTing  his  title  divested  in  case  of  a  suc- 
cessful contest  of  the  will,  either  pending  or 
snbsequently  Instituted.  In  fact,  the  contest 
la  pending  from  the  date  of  the  probate  of 
the  will  in  the  probate  court,  and  the  sub- 
sequent institution  of  the  contest  proceedings 
in  the  circuit  court  Is  but  an  appeal  from  the 
Judgment  of  iH-cAate  in  the  probate  court 
Mcllwrath  v.  Hollander,  73  Mo.  106,  89  Aul 
Rep.  484;  Bootbe  t.  Cheek,  258  Mo.  182-133, 
161  S.  W.  Tdl;  Hlnes  t.  Hloes,  248  Mo.  SOO, 
147  S.  W.  774. 

The  record  shows  that  as  devisees  under 
said  will  of  Patrick  Byrne,  Sr.,  the  personal 
property  was  diatrlbnted  as  follows  by  the 
administrator  In  his  final  settlement  on 
August  18,  1898:  To  O.  a  Byrne,  $500; 
Mar7  J.  Byrne,  $1,200;  Anna  Byrne,  $1,200; 
Blla  Byrne,  $1,200;  John  T.  Byrne,  $1,200; 
Rose  Byrne  (widow),  $2,500.  The  five  heirs 
named  received  in  all  $5,1<3.16,  and  each  was 
entitled  to  on&elghth  thereof,  or  $837.69,  and 
the  other  heirs  to  the  same  amount. 

The  $2,n00  or  share  received  by  the  widow 
cannot  be  taken  Into  account  in  this  proceed- 
ing, because  her  estate  and  the  interest  of 
the  different  helra  or  legatees  therein,  can- 
not be  properly  considered  In  this  case,  and 
the  lower  court  was  right  in  refusing  to  do 
so.  And  appellant  makes  no  daim  in  her 
brief  here  on  acconnt  thereof. 

Consequently,  In  adjusting  the  dalms  of 
the  parties  against  each  oth«  in  this  case, 
they  should  eiadi  be  adjudged  to  receive  and 
be  required  to  account  for  the  personal 
property  aforesaid  on  the  basis  that  each  was 
entitled  to  on&elghth  thereof,  m  $637.69, 
and  no  more.  Bnt  no  Interest  should  be 
charged,  because  In  this  accounting  the 
legacies  so  rec^ved  are  considered  as 
advancemeata,  and  Interest  Is  not  chargeable 
therem.  Bines  Hlnea^  243  Mo^  BOO,  147 
S.  W.  774. 

XI.  We  disallow  the  dalm  for  waste 
against  John  T,  Byrne  in  cnttlng  and  sdling 
the  cedar  timber  off  of  die  homestead  land. 
The  evidence  shows  the  mother  received  the 
proceeds;  that  said  John  T.  Bryne  acted 
simply  as  agent  for  her  In  the  transaction. 
He  Is  consequently  not  accountable  therefor. 

xn.  In  addition  to  chaiging  the  respond- 
ents John  T.  Byrne  and  Patrick  Byrne  with 
rents  from  the  time  of  the  trial  below  up  to 
the  time  of  the  sale  of  the  property  In  parti- 
tion, at  the  rate  hereinbefore  indicated  in 
this  Clinton,  they  should  be  credited  with 
any  and  all  taxes  which  they  have  paid  or 
may  pay  since  the  time  of  such  trial  and  up 
to  the  time  of  such  sale. 

The  result  Is  that  we  reverse  and  remand 
the  case,  with  directions  to  the  circuit  court 
to  modify  and  re-enter  its  decree  herein  so 
as  to  conform  to  this  opinion  regarding  the 


allowance  and  diarges,  for  and  against  each 
and  all  of  the  parties  In  the  case^  respondent 
as  well  as  appellant,  as  herein  determined, 
and  to  make  such  alterations  and  changes 
in  Its  decree  as  may  he  necessary  to  carry 
out  the  order  of  sale  of  the  property  In  parti- 
tion heretofore  made.  In  all  other  respects 
the  decree  of  the  lower  court  is  aiUrmed. 

BROWN,  a,  not  sitting. 
BAOLAMD,  C  cmcors. 

P1;R  curiam.  The  foregoing  opinion  by 
SMALL,  C,  Is  adopted  as  the  opinion  of  the 
court. 

All  the  Judges  concur. 


ASADORIAN  et  «l.  v.  SAYMAN.  (No.  20766.> 

(Sapreme  Court  of  Miasoari,  Division  No.  1. 
July  23, 1921.) 

t.  Trover  aad  ooivertloR  «=»S3— Peremptery 
■■•truottei  to  allow  laterest  erroneoas. 
Under  Bev.  St.  1^,  g  4222,  providing  that 
the  Jury  may,  if  they  shall  think  fit,  give  dam- 
ages, In.  the  nature  of  Interest,  over  and  above 
the  value  of  tiie  goods  at  tbe  time  of  the  con- 
version, the  allowance  of  interest  is  in  the 
discretion  of  the  Jury,  and  it  Is  error  to  give  a 
peremptory  instrnction  to  allow  interest  on  the 
value  of  the  property  taken. 

2.  Factors  «sa6— Contract  for  sale  of  rugs  es 
ooBsiBBBieot  satiroand  isrilvUlble. 

Contract  wherel^  defendant,  sued  for  the 

conversion  of  a  stock  of  rugs,  consigned  such 
rugs  to  plaintiff  firm  to  be  sold  by  them  for  his 
account,  at  cost  plus  10  per  cent,  moneys  re- 
ceived from  the  sale  of  the  rugs  to  be  remitted 
either  in  cash  or  by  certified  cashier's  check 
to  defendant  every  30  days,  etc.,  held  entire 
and  not  divisible,  so  that  defendant  had  the 
right  to  take  back  the  rugs  in  question  for 
plaintiff  firm's  breadi  of  contract  by  failing  to 
pay  over  moneys,  etc^ 

3.  Partnership  ^=»138— ^Partner  oan  sell  flrm 
proper^. 

Bach  party  to  a  partnership  possesses  full 
power  sod  authority  to  sell,  pledge,  or  other- 
wise dispose  o£  the  entirety  of  any  particular 
effects  belonging  to  the  partnership,  and  not 
merely  of  bis  own  riiare  thereof,  for  purposes 
within  tiie  scope  of  the  partnership. 

Appeal  from  St.  Louis  drcnlt  Court ;  Boi- 
Jamln  J.  Klene,  Judge. 

Action  by  Alexander  H.  Asadorian  and 
another,  copartners  doing  business  as  A  H. 
Asadorian  &  Co.,  against  T.  M.  Sayman. 
From  Judgment  for  plaintiffs,  defendant  ap- 
peals. Judgment  reversed  Qutrlght  on  two 
counts  of  the  petition.  Judgment  on  a  third 
count  reversed,  and  cause  remanded  for  new 
trial  on  such  count. 
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Charles  E.  Morrow,  of  St.  LoqIs,  tor  ap- 
pellant. 

AIph(mso  Howe,  B.  H.  Cbarles.  and  Seward 
MdClttrick,  all  of  St  liOnls,  for  reapondents. 

ELDER,  J.  Thia  Is  an  appeal  from  a 
Judgment  rendered  by  the  circuit  court  of 
the  city  of  St.  Louia  In  an  action  brought 
by  plaintiffs  against  defendant  for  breach 
of  contract,  for  conversion,  and  for  dam- 
ages for  the  ruining  of  the  business  of  plain- 
tiffs, all  arising  out  of  a  certain  written 
contract  relating  to  the  consignment  to  plain- 
tiffs, for  sale,  of  a  lot  of  Turkish  and  Per- 
sian rugs  owned  by  defendant 

The  contract  In  question,  entered  into  on 
September  3,  1910,  recites  that  defendant  has 
consigned  to  plaintiffs  a  certain  lot  of  "Tur^ 
kish,  Persian  and  other  kinds  and  grades  of 
Oriental  rugs,"  to  be  sold  by  plaintiffs,  for 
the  account  of  defendant,  at  cost  plus  10  per 
cent.,  "all  moneys  so  received  and  accruing 
from  the  sale  of  said  rugs  to  be  paid  either 
in  cash  or  by  certified  casliler's  check"  to 
defendant  every  30  days;  that  plaintiffs  are 
to  pay  "all  freight  express  and  all  other 
transportation  charges,  rents,  cost  of  rei»ir 
or  cleaning  said  rugs  and  the  maintenance 
of  the  premises  known  as  386  North  Euclid 
airenne  from  his  portion  of  the  proSts  which 
may  accrue  from  the  sale  of  said  rugs  over 
and  above  the  10  per  cent,  and  the  actual 
first  cost  of  said  mgs";  that  plaintiffs  shall 
see  that  the  said  stock  is  kept  "free  from 
injury,  damages,  moths  or  other  causes  which 
will  bring  about  Injury  to  the  same  and  that 
they  will  keep  said  stock  of  rugs  belonging 
to  T.  M.  Sayman  fully  covered  by  Insurance 
at  all  times";  that  any  further  rugs  pur- 
chased or  traded  In,  to  be  sold  for  the  ac- 
count of  the  defendant,  are  to  become  the 
property  of  defendant  and  subject  to  the 
same  sale  conditions  as  In  the  contract  pro- 
vided; that  "all  rugs  are  to  be  sold  for  cash 
upon  approval.  Positively  no  credit  accounts 
or  notes  will  be  accepted  from  any  purchaser 
or  from  A.  H.  Asadorlan  &  Co.  as  payment 
for  any  rugs  on  this,  consignment  account"; 
that  from  the  "share  of  the  profits  accruing 
from  the  sale  of  these  rugs,  thirty  per  cent 
{30  per  cent.)  dividend"  is  to  be  paid  defend- 
ant, every  30  days,  to  "balance  up  a  defi- 
ciency account"  of  a  certain,  lot  of,  rugs 
theretofore  consigned  to  the  firm  of  Asador- 
lan Bros.,  which  account  Is  assumed  by 
plaintiffs ;  that  plaintiffs  are  to  keep  a  "stock 
book,"  a  "sales  record,"  a  "daybook  or  book 
of  approval,"  a  "dray  ticket  or  delivery  sys- 
tem," a  book  for  "all  cleaning  and  repairing 
done,"  and  a  "cashbook,"  all  of  which  books 
are  to  be  the  property  of  defendant;  that  "all 
moneys  received  from  all  sources  of  sale  are 
to  be  deposited  in  the  bank,"  and  "a  check  Is 
to  be  made  weekly  or  as  may  be  necessary  for 
the  payment  of  all  expenses";  that  defendant 
or  his  representative  Is  to  have  "access  at  all 
times  to  all  books  and  accounts  for  the  sale 


of  any  rug  or  rugs  that  may  be  or  ttiat  have 
been  disposed  of  or  that  may  be  In  stock  or 
on  hand,  likewise  to  be  In  full  possession  of 
the  information  contained  In  the  books  of  the 
cleaning  and  repairing  account";  that  de- 
fendant 'ViU  replenish  the  said  rug  stock 
from  time  to  time  as  occasion  may  warrant 
to  the  extent  of  $3,000  at  a  purchase." 
Further  terms  of  the  contract  will  be  ad- 
verted to  in  the  course  of  the  <^inton. 

The  third  antended  petition,  upon  which 
the  case  was  tried,  is  in  three  counts.  The 
first  count  is  for  damages  for  breach  of  the 
contract  After  setting  forth  the  terms  of 
the  contract  the  count  alleges  that  t^e  rpgs 
described  In  the  agreement  "were  snbstantial- 
ly  all  sold,  but  that  the  stock  from  time  to 
time  was  replenished,  and  replaced,  and 
added  to,  until  the  termination  of  the  period 
covered  by  the  said  contract  to  wit  th« 
1st  day  of  January,  1912,  when  there  was  in 
said  store  in  the  possession  of  the  plaintiffs,  a 
stock  of  rugs  of  the  aggregate  value  of  $35,- 
000,  the  aggregate  of  the  cost  price  of 
which  was  $22,035.38";  that  plaintiffs  had 
"carried  out  and  faithfully  performed  every 
ohligation  Imposed  upon  them,"  but  that  de- 
fendant did  not  replenish  the  stock  as  occa- 
sion warranted;  that  "although  the  plaintiffs 
paid  to  the  defendant  the  sum  of  $500  ac- 
crued to  the.  plaintiffs  from  th^r  portion  of 
the  profits  of  the  said  business,  the  defendant 
did  not  deposit  the  said  money  In  any  bank 
to  the  credit  of  the  plaintiffs  on  an  interest 
bearing  account  as  required  by  said  con- 
tract ;  that  at  the  termination  of  the  said 
contract,  to  wit  on  the  1st  day  of  January, 
1912,  there  was  not  a  sufficient  sum  of  money 
on  hand,  nor  In  the  possession  of  the  defend- 
ant to  the  credit  of  the  plaintiffs,  to  pay  for 
the  said  stock  of  rugs,  and  it  became  the 
right  ot  the  plaintiffs,  as  provided  In  the 
said  contract,  to  sell  a  sufficient  number  of 
said  rugs  then  In  said  stock  at  an  auctlcm 
sale,  and  from  the  proceeds  thereof  to  pay  to 
the  defendant  the  purchase  or  cost  price  of 
the  said  rugs,  as  in  the  contract  provided;  that 
thereupon  the  plaintiffs  notified  the  defendant 
on  or  about  the  1st  day  of  January,  1912,  that 
there  was  not  sufficient  money  on  band  to  en- 
able them  to  pay  the  defradant  for  said  rugs, 
as  In  said  contract  provided,  and  that  they 
would  proceed  to  hold  an  auction  and  sell 
enough  of  said  rugs  to  pay  the  defendant; 
and  the  plaintiffs  were  preparing'  to  hold  said 
auction  sale  when  the  defendant  did,  in  vi- 
olation of  the  terms  of  the  said  contract 
refuse  to  permit  the  plaintiffs  to  hold  the 
said  auction  sale,  did  notify  plaintiffs  not  to 
hold  such  a  sale,  did  threaten  that  he  would 
replevin  the  said  stock  of  goods  out  of  the 
bands  of  the  plaintiffs  If  they  undertook  to 
hold  said  sale,  did  notify  the  plaintiffs  to 
cease  doing  any  business  and  not  to  sell  any 
more  of  the  said  rags  on  any  account  what- 
ever, and  by  force  and  violence  closed  the 
plaintiffs'  stor^  refused  to  permit  the  plain- 
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tiffs  thereafter  to  open  the  same  or  to  con-  anew  In  another  locatloD  with  an  entirely 


tlnue  their  said  business  of  selling  Oriental 
rngB  and  their  said  business  of  repairing  and 
cleaning  of  Oriental  rugs,  and  kept  the  said 
store,  by  force  and  violence,  closed  from  the 
Ist  day  of  January,  1912,  until  on  or  about 
the  14th  day  of  March.  1912;  that  on  or 
about  the  said  14th  day  of  March,  1912,  the 
defendant,  without  warrant  or  authority  of 
law,  and  In  violation  of  the  terms  of  the 
said  contract,  did  secretly  and  in  the  algbt- 
time,  forcibly  enter  the  said  store  and  re- 
move and  take  out  of  the  possession  of  the 
plaintiffs  and  oat  of  the  said  store,  without 
knowledge  or  consent,  all  of  the  said  rugs 
in  the  amount  and  vahie  of  .  $35,000  as 
aforesaid,  and  wholly  failed  and  refused  to 
keep  or  comply  with  any  of  the  terms  at 
conditions  of  the  said  contract;  to  the  dam- 
age of  the  plaintiffs  in  the  sum  of  512,000.** 

The  second  count  of  the  petition  alleges 
that  on  or  about  the  14th  day  of  March, 
1912,  plaintiffs  were  "the  owners  of  personal 
property  consisting  of  Oriental  and  other 
rugs"  at  386  North  Euclid  avenue,  which 
"were  being  handled  and  kept  -with  a  general 
stock  of  Oriental  rugs  which  the  plaintiffs 
liad  kept  and  were  keeping  In  the  said  store, 
ioT  sale  to  the  general  public,  referred  to  in 
count  I";  that  "on  said  14th  day  of  March, 
1912,  the  defendant  forcibly,  willfully,  wrong- 
fully and  without  color  of  right  entered  the 
said  premises  of  the  plaintiffs  and  took  and 
carried  away  the  said  property  of  the  plain- 
tiffs and  has  not  returned  the  same,  but  has 
unlawfully  converted  the  same  to  his  own 
use,  and  disposed  of  the  same  to  the  damage 
of  plaintiffs  in  the  sum  of  $2,000  with 
Interest  since  the  14th  day  of  March,  1912." 

The  third  count  alleges  that  on  January 
1,  1912,  plaintiffs  '*were  the  owners,  and 
In  the  lawful  possession"  of  the  rugs  referred 
to  In  count  II  and  "In  the  lawful  pwsession" 
of  the  rugs  referred  to  In  count  I,  "having 
an  interest  therein  as  In  said  count  I  set 
out";  that  "defendant  did  by  force  and  vi- 
olence, close' the  plaintiffs'  said  store,  and 
refused  to  permit  plaintiffs  thereafter  to 
open  the  same  or  to  continue  their  business, 
of  buying  and  selling  Oriental  rugs  and  their 
said  business  of  repalrln*g  and  cleaning  Or^ 
iental  rugs;  and,  by  force  and  violence,  did 
keep  their  said  store  closed  from  said  1st 
day  of  January,  1912,  ontU  on  or  about  the 
14tb  day  of  March,  1912;  that  on  or  aoout 
the  said  14th  day  of  March,  1912,  the  defend- 
ant, withont  color  of  rl^t  and  without  war- 
rant or  authority  of  law,  did  secretly  and 
forcibly  rater  the  said  store  of  plaintiffs 
and  did,  without  their  knowledge  or  con- 
sent, remove,  take  and  carry  away  alt  of 
said  rugs  from  said  store;  by  reason  where- 
of the  bualneas  of  the  plaintiffs  was  brok^ 
up  and  ruined,  their  credit  greatly  Injured, 
their  customers  driven  away,  their  repair- 
ing and  cleaning  departm^it  broken  up;  and 
plaintUIi  were  compiled  to  start  business 


new  stock  of  merchandise,  all  to  their  dam- 
age in  the  sum  of  $5,000  tor  which  they 
pray  Judgment  as  compensatory  damages,  and 
In  the  further  sum  of  $5,000  for  which 
they  pray  Judgment  a»  pnoitlve  damagea,  and 
for  their  costs." 

The  anewec  was  a  general  denial. 

The  case  was  tried  to  a  Jury.  During 
the  progress  of  the  trial,  after  the  plaintiffs 
had  submitted  their  evidence  and  rested, 
and  while  the  defendant  was  presenting  his 
defense,  the  court,  of  its  own  motion,  and 
over  the  objection  and  exception  of  defend- 
ant, withdrew  the  first  count  of  the  petition 
from  the  consideration  of  the  Jury  and  order- 
ed the  same  referred  to  a  referee.  The  cause 
proceeded  on  the  second  and  third  counts, 
and  at  the  conclusion  of  the  trial  the  Jury 
returned  a  verdict  for  plaintiffs  for  the  sum 
of  $1,500  and  interest  In  the  sum  of  $1^,  a 
total  of  $1,695,  on  the  second  count,  and  of 
$5,000  compensatory  and  $2,000  punitive 
damages  on  the  third  count. 

The  first  count  having  been  r^erred  to 
Hon.  Clarence  T.  Case  as  referee,  and  the  evi- 
dence thereon  having  been  heard  by  htm,  on 
October  15, 1917,  he  filed  a  report  recommend- 
ing a  Judgment  In  favor  of  idalntlffs  for  the 
sum  of  $1  and  costs.  Excepttcms  to  the  report 
of  the  referee  were  filed  by  both  plaintiffs  and 
defendant.  Defendant's  exceptions  were 
overruled  by  the  court.  Plaintiffs'  excep- 
tions were  In  part  overruled  and  in  part 
sustained.  The  exceptions  sustained  related 
to  the  measure  of  damages  and  the  inter- 
pretation of  the  contract  between  the  parties. 
After  a  review  of  the  report  of  the  referee, 
the  exceptions  thereto,  and  the  testimony 
heard  before  the  referee,  the  court  handed 
down  a  memorandum  of  findings,  ordering 
the  mtry  of  Judgment  upon  the  first  count, 
after  the  disposition  of  motions  for  new,  trial, 
in  favor  of  plalntlfCs  for  the  sum  of  $3,409.65 
and  costs. 

In  due  time  motlona  for  a  new  trial  on 
the  first,  second,  and  third  counts  of  the 
petition  were  filed;  said  motions  being  over- 
ruled, the  court,  on  December  24,  1917,  ren- 
dered and  altered  Judgment  for  plaintiffs 
and  against  defendant  upon  the  verdict  of 
the  Jury  on  the  second  and  third  counts, 
for  the  sum  of  $9,185,  and  upon  Its  own 
finding  on  the  first  count  for  the  sum  of 
$3,400.65,  making  a  total  Judgment  of  $12,- 
604.ti6.  In  due  time  a  motion  for  a  new 
trial  upon  the  whole  case  was  filed,  and, 
the  same  being  overruled,  defendant  perfect- 
ed his  appeal  to  this  court 

The  record  In  the  case  is  lengthy,  compris- 
ing 1,644  pages.  Of  necessity  we  can  state 
only  the  salient  features  of  the  mass  of  evi- 
dence adduced,  much  of  which  is  repetitive 
and  irrelevant 

Plaintiffs  offered  in  evidence  the  contract 
in  question,  which  was  shown  to  have  been 
drawn  by  defendant  The  testimony  of  A. 
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H.  Asadoriau  tended  to  Bbow:  Tliat  tbe  rags 
reterrea  to  In  Oie  contract  were  In  tbe  poe- 
seBslon  of  tbe  plaintiffs  nnder  a  prior  con- 
tract at  tbe  date  tbe  last  contract  was  ak> 
tered  Into  and  wrare  taken  over  and  made  sub- 
ject to  tbe  terms  of  tbat  contract  Tbat  lite 
defendant  did  not  replenish  tbe  mg  stodc 
at  all  times  as  occasion  required  as  previa 
ed  in  tbe  contract,  bnt  did  make  several 
purchases  of  mgs  from  time  to  time  ^mat 
at  tbe  time  the  contract  In  question  was  en* 
tered  Into^  there  was  on  band  about  f  16,000 
worth  of  ruga,  and  the  plaintiffs  went  to 
New  Tork  In  the  spring  and  fall  of  the  year 
1811,  and  In  February.  1812,  to  buy  rugs, 
^niat  In  1910  the  defendant  was  requested  to 
buy  mgs  and  refused.  Tbat  plaintiffs  ^d 
tbe  IMgfat  and  insurance  on  all  rugs  and 
paid  the  rmt  on  tbe  store  and  made  all 
needed  repairs  on  tbe  rugs  from  time  to 
tima  Tbat  from  time  to  time  during  tbe 
contract  the  plaintiffs  sold  mgs  and  paid  to 
tbe  defendant  10  per  cent  iffovlded  fw  In 
tbe  contract,  as  well  as  30  per  cent  to  timflj 
on  tbe  old  acoonntt  and  tbat  in  1810  plain- 
tiffs paid  defendant  9600.  That  after  the 
e:q;>lratlon  of  tbe  contract  and  during  tbe 
month  of  January,  1812,  the  plaintiffs  re- 
quested tbe  d^adant  to  permit  tbem  to 
hold  an  auctl(m  sale  of  the  rugs  in  question, 
and  tbe  defendant  tben  consmted  to  this, 
Tbat  d^endant  came  to  pl^tlffs*  place  at 
business  nearly  every  morning  and  on  tboee 
occasions  would  stay  In  tbe  store  tot  a  half 
an  hour  and  sometimes  longer  and  stopped 
plaintiffs'  business,  and  tbat  this  happened 
sometimes  wben  plafntifls  were  waiting  <hi 
customers.  That  after  January  1,  1912,  the 
defendant  refused  to  let  rugs  be  sent  out 
on  approval  and  refused  to  permit  plaintiffs 
to  make  sales  of  ruga  until  the  matter  was 
settled.  That  about  the  8th  or  9th  day  of 
March,  1912,  defendant  sent  a  clerk  to  the 
store  of  plaintiffs  to  check  over  matters  and 
prevent  the  plaintiffs  from  selling  rugs,  and 
that  shortly  after  January  1,  1912,  the  de- 
fendant refused  to  permit  the  plaintiffs  to 
hold  an  auction  sale.  That  on  Sunday,  the 
10th  of  March.  1912,  the  defendant,  with 
Mr.  Iieahy,  his  attorney,  and  some  other 
gentlemen,  came  to  the  store  and  wanted  to 
check  up  the  stock  of  rugs  and  make  a  settle- 
ment, but  that  the  plaintiffs  informed  the 
defendant  tbat  this  could  not  be  done  on 
Sunday.  That  Mr.  Leahy  insisted  that  It 
should  be  done,  and  the  whole  stock  of  rugs 
was  checked  over  twice  that  afternoon.  That 
before  that  time  tbe  defendant  had  no  key 
to  the  store  and  tbat  the  plaintiffs  had  a 
key  of  the  store  lying  upon  the  top  of  a 
desk  that  morning  while  the  defendant  was 
there,  miat  defendant  saw  the  key.  but  that 
witness  said  to  tbe  defendant  that  he  (de- 
fendant) did  not  need  a  key.  That  defendant 
said  that  be  would  be  back  from  lunch  be- 
fore witness  returned  and  he  would  take 
tbe  key  and  come  In  and  open  tbe  door  and 


pile  up  the  ruga  so  that  they  could  be  check- 
ed In  tbe  afternoon.  Tbat  defoidant  used 
this  key  to  get  in  Uie  storwoom  that  aftor- 
noon,  and  tbat  wltoess  demanded  of  defend- 
ant tbe  return  of  tbe  key,  but  tbe  defendant 
,  refused  to  give  it  back.  That  two  days  lat- 
j  er  plaintiffs  bought  a  padlock  and  put  it  on 
I  tiw  door.  Tbat  <nt  Thursday  morning  March 
I  l-iUi,  wben  witness  came  to  bis  store  be 
I  found  tbat  all  the  rugs  had  been  removed 
•  from  tbe  store  and  tbat  everytiilng  was  gone^ 
j  including  the  rugs  ol  some  of  bis  customers, 
I  which  were  there  to  be  cleaned  and  r^jiaired. 
That  the  plaintiffs  bad  no  knowledge  that 
the  defendant  was  golne  to  take  the  rugs 
and  did  not  consent  to  it  Tbat  the  screw 
eyelets  in  tbe  door  on  which  the  padlock 
was  placed  bad  be^  pulled  out  and  tbe 
marks  were  on  the  door.  That  the  defendant 
;  did  not  have  a  key  to  the  padlock.  That  the 
^sk  In  the  store  bad  been  t»okai  Into  and 
tbe  books  taken  out  That  plaintiffs  bad  In 
tbe  store  about  92,000  worth  of  their  own 
rugs  which  were  taken  away. 
Subsequently  witness  testified  that — 

"Tbe  reaaonabU  value  of  tbose  rues  In  St 
Lools  on  the  nipht  of  March  18  or  14^  1812, 
was  about  91,200.** 

Tbe  witness  further  testified  that  wben  de- 
fendant arrived  at  tbe  store  tbe  next  mom- 
Ing,  plalntlflB  Inquired  of  him  about  the  mat- 
ter, and  defendant  stoted  tbat  he  bad  taken 
tbe  rugs  out  of  tbe  place  and  removed  tbem 
to  a  storeroom  two  doors  north  on  tbe  same 
street;  that  afterwards  defendant  brought 
some  of  the  mgs  back  to  tbe  plaioUfls'  store 
belonging  to  their  customers  which  were  tak- 
en by  mistake,  but  tbat  defendant  never 
brought  back  seven  rugs  described  in  tbe  first 
count  ot  tbe  petition,  or  any  of  tbe  ruga  de- 
scribed In  the  second  count  of  the  petitiw; 
that  the  mgs  were  actually  taken  out  of  tbe 
store  about  the  14tb  day  of  March,  1812.  A 
list  of  the  rugs  taken  out  was  produced, 
which  list  was  made  by  the  plaintiffs  and 
Mr.  Lewis,  head  bookke^er  of  defendant 
about  March  22d.  Tbe  witness  stated  tbat 
he  signed  this  list  and  kept  a  copy ;  that  the 
list  was  checked  6ver  by  witness  and  Mr. 
Lewis  before  signing  It;  that  the  aggregate 
price  of  all  tbe  rugs  taken  away  from  tbe 
store  was  921,905.37. 

The  witness  was  asked  how  much  he  made 
out  of  the  business  in  tbe  year  1911.  (Ques- 
tion objected  to  as  behig  too  ^>eculative  and 
not  a  proper  measure  of  damages.  Objection 
overruled,  and  def^dant  excepted.)  In  an- 
swer to  this  question  witness  stated  that  in 
1911  he  made  about  $3,000  from  the  r^airing 
and  cleaning.  Witness  also  testified  that 
plaintiffs  made  about  92,000  a  year  from  the 
sale  of  rugs.  Witness  was  asked  If  he  did 
the  same  amount  of  business  during  the  year 
beginning  with  the  let  of  January,  1912. 
(Objected  to  by  defendant-  Objection  over- 
ruled, and  defendant  excepted*)  Witness  an- 
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swered  that  he  did  not  do  the  sanie  amoxuit 
of  business  and  that  he  conld  not  do  the  eanie 
character  of  business.  Witness  thea  testified 
that  defendant  was  In  hla  place  business 
frequently  In  January  and  February  and  un- 
til he  took  out  of  the  store  all  the  rugs,  and 
was  asked  what  effect  that  had  upon  his  busi- 
ness. (Objected  to  by  de^dant.  Objection 
orerruled,  and  defendant  excepted.)  The 
witness  answered  that  defendant  being  In  his 
store  every  morning  hurt  his  business  be- 
cause he  used  profane  language.  The  wit- 
ness was  then  asked  if  taking  out  the  rugs  be- 
longing to  customers  tbat  were  there  to  be 
cleaned  had  any  effect  on  his  business  and, 
if  80,  bow.  <ObJected  to  because  it  was  too 
speculative  and-not  a  propter  measure  of  dam- 
ages. Objection  ovemiled,  and  defendant 
excepted.)  Witness  answered  that  the  ^ect 
of  that  was  stopping  the  work  on  them,  and 
that  It  was  about  the  Ist  of  May  following 
beftne  the  plaintiffs  got  in  buslnesB  again, 
wben  be  moved  into  another  store  and  started 
anew,  and  the  trade  was  new  and  his  cus- 
tomwB  scattered,  and  ttiat  the  first  month 
be  made  ecarc^  nothin^r,  and  from  the  1st 
of  May  to  the  last  day  of  December.  1012.  he 
could  hardly  pay  expenses.  That  in  1913  be 
started  to  build  up  his  busineBB  ^In  and  did 
a  little  better  and  cleared  about  $1^  in 
1913.  niat  in  1914  It  was  a  little  better'  but 
tbe  business  bad  the  same  depresaton.  That 
before  March,  1912,  there  were  sane  few  rags 
out  In  tbe  bands  of  customers  on  approTsl; 
some  ctf  tbem  tbe  plaintiffs  brought  bade  to 
tbMr  store  and  turned  over  to  tbe  defendant, 
but  at  tbat  time  defendant  and  plaintUCs 
were  n^tlatlng  tor  a  settlmient 
.  On  cross-^aminatlon  Mr.  Asadorlan  testi- 
fied that  be  never  had  any  substantial  stock 
of  rugs  until  defendant  made  blm  consign- 
ment contracts;  that  on  Septen^>er  8,  1910, 
the  contract  in  question  was  entered  into  and 
the  stock  under  prior  consignments  was  turn- 
ed in  of  the  value  at  that  time  of  about  $16,- 
000.  That  this  stock  was  listed  and  taken 
over  Into  tbe  new  contract,  and  plaintiffs 
proceeded  to  do  bnsinees  under  the  new  con- 
tract, and  books  of  account  were  kept  of  the 
number  of  rugs  etiiA  and  profits  made.  That 
in  1911  plaintiffs  sold  about  $7,000  worth  of 
rugs,  and  that  the  plaintiffs'  profits  on  these 
sales  were  about  $2,000.  That  tbe  plaintiffs 
kept  a  system  of  dray  tickets  as  provided  in 
the  contract.  The  witness  then  identified  the 
books  which  were  kept  and  stated  tbat  they 
showed  all  moneys  received  from  the  sale  of 
all  rugs  and  that  all  money  was  deposited  in 
the  bank.   Witness  then  produced  a  receipt 


of  $10,144.TL  That  he  did  not  pay  tbe  de- 
fradant  anything  in  January,  February  or 
March,  1B12.  That  plaintiffs  paid  to  defend- 
ant monthly  30  per  cesit.  of  their  profits  on 
all  sales.  The  witness  tbea  produced  his 
bank  book  and  testified  that  all  moneys  re- 
ceived were  deposited  In  the  bank  accord- 
ing to  the  contract;  the  bank  book  showed 
that  commraiclng  with  September,  1910,  and 
ending  February  24,  1912,  there  was  deposit- 
ed the  sum  of  $19,206.66.  The  witness  then 
testified  tbat  he  was  engaged  In  three  dif- 
ferent kinds  of  business  at  that  time,  sell- 
ing rugs,  reimiring  and  cleaning  rugs,  and 
soap  business,  but  the  witness  taBtlfied  that 
be  kept  tbe  deport  from  bis  rug  biuslness 
Id  the  Savings  Trust  Company  of  St.  Louis 
as  shown  by  the  bank  book  produced  by 
him.  He  was  then  asked  to  read  the  de- 
posit made  from  tbe  rug  business  after 
this  large  stock  was  taken  from  him.  Tbe 
court  restricted  this  testimony,  but  pmnitted 
the  deposit  to  be  shown  tran  Marcb  to  the 
end  ot  Decanber,  1912,  which  amounted  to 
the  sum  of  $2,B2Q,96.  Tbe  d^Okdant  then 
sought  to  show  and  offned  to  prove  ttiat  the 
plalntUEs  had  d<me  $8,706.14  worth  of  busi- 
ness In  the  year  1913.  (TldB  was  eraluded 
by  tbe  court,  and  the  testimony  was  limited 
to  the  end  of  tbe  year  1912.)  From  a  bank 
book  of  the  Tbird  National  Bank,  covering 
instsllmat  payments  on  rugs,  the  witness 
read  deposits  from  September  17,  1910,  to 
May  e,  1912.  aggregating  the  sum  of  $4,801.04. 
Witness  alBO  testified  tbat  there  were  four 
rugs  marked  "M.  O.  Q.**  iriitch  were  taken  by 
Dr.  Sayman  that  btionged  to  the  plaintiffs. 

Tbe  defendant  sought  to  show  by  the  wit- 
ness tbat  wben  the  contract  was  entered  into 
between  the  parties,  there  was  an  IndebtedneM 
of  A.  H.  Asndorlan  &  Bro.,  which  was  assumed 
by  the  plaintiffs,  amounting  to  $1,299.  This 
evidence  was  excluded  by  the  court.  ■  Defend- 
ant also  sought  to  show  that  the  $500  pay- 
ment which  plaintiffs  claim  was  made  to  the 
defendant  was  upon  the  old  accoimt,  which 
was  assumed  by  the  plaintiffs  In  the  con- 
tract in  question.  This  evidence  was  ex- 
cluded. It  was  admitted  by  the  witness  that 
In  January,  1912,  he  was  indebted  to  the  de- 
fendant In  the  sum  of  $667.76  for  rugs  which 
they  had  sold,  and  that  this  indebtedness  has 
never  been  paid.  It  was  also  admitted  by 
him  that  all  rugs  sold  were  not  paid  for  In 
full  at  tbe  time  of  purchase,  and  that  oa 
March  14, 1912,  there  were  27  rugs  out  on  ap- 
proval which  were  then  unaccounted  for. 

Before  the  referee,  Mr.  Asadorlan  testified 
that  outside  of  tbe  $500  paid  by  bira  to  de- 


dated  November  12,  1910,  reading,  "Received  fendant  in  1910  plaintiffs  neither  reinvested 
from  A.  H.  Asadorlan  &  Co.  $500.00  on  ac-  nor  turned  over  to  defendant,  for  application 


count,"  signed  "T.  M.  Sayman.  per  O.  Kram- 
er."  Tbe  witness  further  testified  tbat  be  had 


towards  the  purchase  of  tbe  stock  of  rugs  any 
moneys  accruing  from  the  sources  of  income 


paid  to  tbe  defendant  during  1910  and  1011, '  of  the  business  as  accumulated,  althongb  he 
various  amounts  on  account  of  money  rec^ved  admitted  that  on  January  1,  1912,  the  Arm 
from  the  sale  of  rugs,  aggregating  tbe  sum  i  bad  In  bank  about  $1,600; 
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L.  S.  Alder,  buyer  «nd  manager  of  the  mg 
department  of  Scruggs,  testified  for  plain- 
tifTs  that  the  market  value  In  St  Louis,  In 
March.  1912,  of  the  stock  of  rugs  taken  from 
plaintiffs'  store  by  defradant,  as  shown  by 
the  list  thereof,  which  rugs  In  New  York  had 
cost  ¥21,906^7,  would  be  about  $3S,000,  and 
that  the  market  value  In  February,  1812,  of 
the  rugs  Claimed  to  have  been  owned  by  plaln- 
tifTs  and  taken  by  defendant,  wfta  $2,000. 

Frank  J.  Tucker,  police  officer,  testified  for 
plaJntiffB  tliat  one  nlglit  in  Uaich,  1912  he 
saw  defendant  and  some  of  his  employees  at 
plal&tUCs'  store  movlnf  rugs  a  few  doors 
lUHtb;  that  afterwards  be  noticed  "that  tbe 
padlock  of  the  dow  had  been  tvoken  loose, 
bat  that  the  door  was  locked.** 

pn  behalf  of  defendant.  Oscar  O.  Kramer 
testified  that  be  had  worked  for  defendant 
and  kept  tbe  books  involved  In  tbe  case  ;  that 
he  had  gone  over  the  books  with  Mr.  Asadorl- 
an  and  that  the  list  of  rw  which  the  iflalnr 
tlfls  claimed  belonged  to  them  and  were  takffli 
by  the  d^iendant,  did  not  appear  anywhere  on 
the  books  ezcei^  four  of  than  which  Mr. 
Aaadorian  stated  were  taken  in  in  exchange 
and  marked  "M.  O.  G."  That  ha  went  out 
to  tbe  plaintiffs'  storehouse  and  chedced  up 
these  rugs  with  the  plaintiffs  by  tlie  stock 
records  which  contain  a  record  of  the  de- 
fendant's rugs,  and  that  this  record  had  noth- 
ing to  do  with  any  property  of  plaintlfls. 
That  a  list  of  defendant's  rpgs  was  made 
from  this  record  with  Mr.  Aaadorian  and 
checked  over  by  him  aud  Mr.  Aaadorian,  and 
that  he  assisted  In  removing  the  rugs  and 
checking  them  out  and  used  this  list,  and  that 
no  rugs  were  taken  which  were  not  contained 
In  this  list.  The  four  exchanged  rugs  were 
offered  in  evidence  with  tags  thereon.  The 
witness  described  them  and  stated  that  these 
tags  were  put  on  by  him  at  the  direction  of 
Mr.  Asadprlan  showing  that  they  were  put  In 
the  stock  as  exchanged  rugs  in  place  of  other 
rugs.  The  witness  then  took  plaintiffs'  exhi- 
bit, which  purported  to  describe  the  rugs  sued 
for  in  the  second  count  of  the  petition,  and 
stated  that  none  of  the  rags  contained  In  that 
list  were  removed  from  the  store  by  the  de- 
fendant The  witness  further  testified  that 
on  Sunday,  March  10, 1912.  Dr.  Sayman,  Mr. 
Leahy  and  Mr.  Rouse  went  out  to  the  plain- 
tiffs' store  for  the  purpose  of  taking  possession 
of  tbe  rugs  in  question,  end  that  at  that  time 
the  defendant  and  his  attorney  claimed  that 
plaintiffs  had  violated  tbe  contract  and  were 
not  handling  the  business  properly,  and  stat- 
ed that  tbe;  had  a  right  to  take  tbe  stock, 
and  that  Mr.  Aaadorian  said  to  defendant 
"Take  your  stock,  if  you  want  it."  (This 
answer,  on  motion  of  plaintiffs,  was  excluded 
by  the  court.  An  exception  was  saved.)  Tbe 
defoadant  Hiea  offered  to  prove  by  the  wit- 
ness that  A.  H.  Asadorlan  at  that  time  con- 
sented to  the  defendant  taking  the  ruga  and 
gave  defendant  the  key  to  tbe  building  and 


told  him  to  take  them  out.  (Objection  sus- 
tained and  exception  saved.)  The  witness 
was  next  asked  whether  or  not  Mr.  Asadorl- 
an at  that  time  gave  the  defendant  a  k^  to 
the  buUdli^,  and  he  answered  that  he  did 
give  the  detoidant  a  k^.  The  wltnesa  tttea 
testified  that  on  March  12  be  went  to  the 
plaintiffs'  store  about  4  o'clo(^  in  the  after 
noon  and  met  the  defendant  there,  Mr.  Asa- 
dorian  being  present,  and  that  the  defendant 
told  Mr.  Asadorlan  that  he  bad  come  to  get 
tbe  stock;  that  he  had  come  tbere  to  make 
the  recheck,  that  he  was  going  to  take  the 
stock. 

"Q.  What  did  Mr.  Asadorlan  say  and  do?  A. 
He  said,  *Go  ahead.' 

"Mr.  Howe:  That  baa  been  ruled  on  once  be- 
fore. I  move  it  be  stricken  out 

"Tbe  Cotltt:  That  viU  be  stricken  oat** 

To  this  defoidant  duly  ^c^ted.  nie  irit- 
ness  further  testified  that  the  three  of  them 
proceeded  to  chedc  the  stock,  and  tbat  Mr. 
Asadorlan  stayed  as  late  as  he  could  and 
finally  stated  that  he  bad  to  go  borne  to 
dinner  and  that  be  was  sick  and  begged  to  be 
excused  from  checking  the  stock.  That  this 
was  about  6  o'clock  in  the  evening,  and  the 
defendant  locked  up  the  store  by  locking  the 
front  door  with  tbe  key  Mr.  Asadorlan  had 
given  him  on  the  Simday  previous.  That  the 
door  bad  an  ordinary  Tale  lock  with  an  at- 
tachment on  the  side.  The  witness  vras  thai 
handed  a  photograph  of  the  door  and  lock, 
identified  It  and  stated  tliat  th^  was  no 
padlock  with  screw  eyes  In  the  door  at  that 
time.  Witness  then  stated  that  after  dinner 
he  returned  and  several  enit)loyeeB  of  defend- 
ant wwe  there.  That  the  defendant  walked 
up  to  tbe  door  and  took  the  key  and  unlocked 
it,  and  they  proceeded  to  arrange  tbe  rugs  In 
piles  according  to  the  merchants  they  were 
bought  from  In  New  York  as  the  stock  was 
designated  in  the  book  so  that  they  would 
not  make  mistakes.  That  they  kept  an  ac- 
curate account  and  checked  off  the  rugs 
against  the  stock -record  as  the  rugs  were 
carried  out  of  the  building.  That  after  the 
rugs  were  finally  checked  oS,  they  were  car- 
ried in  the  building  two  doors  north.  That 
two  days  later  the  witness  went  out  to  tue 
store  to  which  the  rugs  were  removed  and 
saw  Mr.  Asadorlan  there  and  again  checked 
all  the  rugs  tbere  In  the  place  and  reched^ed 
them  with  him.  That  Mr.  Asadorlan  went 
and  collected  rugs  that  were  out  on  approval 
and  made  a  list  and  furnished  It  to  the  wit- 
ness and  signed  ttw  list  and  said,  "1  will  col- 
lect them."  That  afterwards  be  did  collect 
some  ot  them  and  returned  them.  The  wit- 
ness then  stated  that  after  removing  the  rugs 
on  tbe  nigtat  of  March  12th,  they  closed  and 
locked  the  door  and  left  all  tbe  ruga  In  the 
store  that  were  not  properly  identified  as  de- 
fiendanfB  stock  by  tbe  tags  on  thau.  Tbat 
tbere  were  some  46  pieces  l^t  In  tbe  cleaning 
and  r^alrlng  d^artment  in  the  rear  of  tbe 
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sbwe.  and  that  they  left  some  mgs  hanging 
In  the  front  show  window.  O^at  they  broke 
no  desk  and  left  the  place  Just  the  same  as 
they  fonnd  It  and  did  no  damage. 

Tlie  witness  further  testified  that  on  Janu- 
ary 1,  1912.  there  was  an  indebtedness  for 
rugs  which  had  been  sold  and  not  accounted 
for  by  plaintiffs  to  defendant,  amounting  to 
$1,673.13.  That  the  plaintiffs  bad  failed  to 
account  for  64  rugs  of  the  cost  price  of  $3,575.- 
49.  Referring  to  the  books  in  evidence,  the 
witness  testified  with  respect  to  a  large  num- 
ber of  individual  rugs  which  he  stated  plain- 
tiffs sold  and  never  accounted  for,  aggregat- 
ing In  cost  price  $1,673.13.  He  then  produced 
a  carbon  of  a  letter  from  the  defendant  to  the 
plaintiffs  demanding  $500  to  apply  on  the  old 
account,  which  was  taken  over  by  the  con- 
tract, and  testified  that  he  delivered  this 
letter  to  Mr.  Asadorlan  on  November  10, 
1810,  and  received  a  check  for  the  sum  of 
$500  and  delivered  it  to  the  defendant,  but 
that  by  mistake  the  amount  was  credited  to 
tbe  general  account. 

The  d^xtsltUHi  of  Wm.  H>  Rouae,  a  witness 
for  defendant,  was  read  in  eridencfe  He  tes- 
tified that  about  the  middle  of  March  he  and 
Mr.  Leahy  were  present  when  Mr.  Asadorian 
gave  the  keys  of  the  store  to  defendant;  that 
in  handling  the  key  to  defendant  he  said, 
"Ton  take  the  stock  of  rugs  out  ot  the  store, 
and  do  whatever  you  want  with  them,"  or 
words  to  that  effect ;  that  at  the  instruction 
of  defendant  tbe  witness  rented  a  store  a 
few  doors  away  from  the  store  of  plaintiffs, 
and  that  afterwards  the  rugs  were  removed 
to  that  store;  that  defendant  bad  a  list  of 
the  rags  which  he  owned,  and  the  rugs  were 
checked  off  from  this  list  by  Identification 
tags  which  were  attached  to  each  rug;  that 
certain  rugs  were  out  on  approval  and  were 
returned  at  different  times  and  delivered  to 
the  new  location ;.  that  Mr.  Asadorlan  made 
no  complaint  about  the  rugs  having  been 
wrongfully  taken  away  from  him,  but  that 
"be  did  not  seem  to  think  he  was  selling 
enough  rugs  to  make  It  worth  while  him  con- 
tinuing^ in  the  rug  business";  that  all  of 
plaintiffs'  rugs  and  those  on  hand  for  clean- 
ing were  left  in  the  building ;  that  "after  the 
rngs  were  removed  to  the  new  location  and  the 
dlffermt  mgs  that  were  out  on  approval  had 
been  returned,  the  stock  ctf  rags  was  checked 
up  and  approved  by  Mr.  Asadorian." 

On  cross-aamlnatlon  the  witness  testified 
that  a  few  months  before  defendant  took 
possession  of  tbe  rugs  Mr.  Asadorlan  'Svanted 
to  go  to  New  York  and  purchase  some  addi- 
tional rugs,  some  rugs  to  replenish  his  stock 
with,  and  Dr.  Sayman  would  not  consent  to 
his  going  imless  be  paid  $500.  wbtch  was  part 
of  a  sum  of  money  due  I>r.  Snyman  on  some 
old  consignment  account."  "Q.  And  what  did 
Asadorlan  do?  A.  Asadorlan  gave  Dr.  Say- 
man  a  check  for  $500." 


Defendant  T.  M.  Sayman  testified  that  at 
the  time  of  signing  the  contract  In  question 
there  was  a  balance  due  him  on  on  old  con- 
tract of  $130.  That  the'  value  of  atl  the 
rugs  tak«i  over  under  the  contract  was 
"about  twenty-one  or  twenty-four  thousand 
dollars."  That  he  replenished  the  stock  of 
rugs  four  or  five  times,  and  only  refused  to 
replenish  the  same  once  when  Mr.  Asadorian 
"had  about  twenty-four  or  twenty-six  thou- 
sand dollars  worth  of  goods  on  hand  and 
wanted  to  buy  more^  and  I  Insisted  on  him 
paying  $500  on  that  old  account,  which  he  did, 
and  so  he  got  other  stock."  Tbat  on  January 
1,  1912,  plaintiffs  were  indebted  to  him  for 
about  $3,500.  That  after  January  1,  1912,  he 
talked  over  with  Mr.  Asadorian  the  feasibil- 
ity of  getting  rid  of  tbe  stock.  That  Mr. 
Asadorlan  was  talking  about  holding  an  auc- 
tion sale,  but  he  said  he  did  not  have  the 
right  kind  of  stock  to  conduct  an  auction  and 
that  it  was  concluded  that  they  would  watt 
until  spring  and  go  to  New  York  and  boy 
additional  stodc  and  tb«i  conduct  an  auctUm. 
That  Mr.  Asadorlan  went  to  New  York  City 
and  returned,  and  he  aald  he  could  not  find 
tbe  pieces  he  wanted  to  hold  an  auction  sale 
and  that  they  concluded  that  defendant  had 
better  take  over  the  stock  and  sell  it  That 
he  went  out  to  the  plaintiffs*  place  of  bual- 
nesB  with  Mr.  Seropyian,  Mr.  Bnmangb,  and 
Mr.  Kennard,  far  the  purpose  of  having  these 
gentlemen  look  over  the  stocik  with  the  view 
of  purcbadng  it ;  It  was  In  the  evening,  and 
Mr.  Asadorlan  at  that  time  was  at  his  home, 
and  witness  asked  him  If  he  could  not  please 
come  down  to  the  store  and  unlock  it  and  let 
him  show  the  stock  of  goods  to  Kennard, 
with  the  view  of  selling  htm  the  stock.  That 
after  these  parties,  with  Mr.  Asadorian,  got 
to  the  store,  Mr.  Asadorlan  at  once  com- 
menced polling  mgs  out  ot  the  shelves  and 
spreading  them  oat  on  tbe  floor  and  expound- 
ing on  the  merits  of  tbe  rugs  to  tbe  prospec- 
tive purchasers.  That  at  tbat  time  the  niys 
left  for  cleaning  were  in  the  back  of  the  store 
and  all  the  rugs  for  sale  were  in  tbe  front  of 
the  store.  That  afterwards,  in  the  middle  of 
February,  Mr.  Bronaugh  and  witness  went 
over  to  the  store,  and  witness  took  him 
through  the  stock  and  showed  him  the  rugs 
again ;  Mr.  Asadorlan  was  present  at  that 
time,  and  witness  got  his  permission  to  show 
the  stock  to  Mr.  Bronaugh.  That  on  Sun- 
day, March  10,  1912,  witness,  Mr.  Leahy,  his 
counsel,  Mr.  Bouse  and  Mr.  Kramer  met  at 
the  plaiatlSs'  store,  and  witness  made  a  de- 
mand that  plaintiffs  turn  over  the  stock  to 
him.  That  Mr.  Asadorian  said: 

"AH  right,  Mr,  Leahy,  they  are  Dr.  Sayman's 
rugs;  be  can  take  them  and  do  with  them  what 
be  wiebes.  I  am  tired  of  the  business;  I  w;iiit 
to  get  out  of  it.  I  am  doing  nothing  but  losing 
money  ever  since  X  have  been  in  it.  If  I  had 
stayed  with  my  cleaning  and  repairing  buslnctts 
I  would  have  been  better  off." 
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Tbat  witness  then  asked  B£r.  AsadOTlan  for 
tbe  key,  and  he  gave  It  to  him  in  the  presence 
oi  Mr.  Leahy. 

"Q.  What  key  waa  that,  have  you  got  it 
there?  A.  Tea,  air;  right  here  in  my  podcet. 
It  is  a  key  to  the  Sergeant  lock  which  ia  «n  the 
door  now.** 

That  on  that  6&y  witness  made  arrange* 
menta  with  Mr.  Asadorlan  that  he  would 
hare  somebody  there  to  check  the  rugs  in 
and  out.  That  he  sent  a  girl  employee  out 
to  the  Asadorlan  store  for  the  purpose  of 
checking  mga  In  and  diecking  them  out 
where  they  were  out  on  approval;  she 
bad  nothtaig  to  do  with  the  opening  or  locking 
up  of  the  store;  Mr.  Asadorlan  did  that  and 
carried  his  own  key  to  the  store.  The  wit- 
ness was  then  asked  whether  or  not  Mr.  Asa- 
dorlan agreed  to  this,  and  his  answer  \ras, 
"Mr.  Asadorlan  consented  and  said  she  could 
come  and  help  out."-  (Objected  to  and  ordered 
stricken  out  by  the  court.  Defendant  except- 
ed.) The  witness  then  stated  tliat— 

Mr,  Aaadorion  made  the  remark  in  the  pres- 
ence of  Mr.  Leahy  that  this  girl  could  come 
there  and  remain  there  nntil  I  took  posBeasion 
of  the  stock  and  he  agreed  to  it  that  she  could 
come  and  che<&  In  his  stuff,  and  oat;  she  re- 
mained there  a  few  days.  "Her  name  Is  Miss 
Lottie  Hudson.  I  have  tried  to  get  her  aa  a 
witness,  but  she  ia  teaching  achool  somewhere 
in  Minnesota.  *  *  *  I  reoted  a  store  build- 
ing two  doora  north.  *  *  *  I  called  up  Mr. 
Asadorian  over  the  'phone  and  told  him  I  was 
coming  out  that  night  to  check  out  the  rugs  for 
the  purpose  of  removing  tbem,.aDd  he  said  all 
right,  and  we  went  oat  there.  Mr.  Kramer 
and  myself  went  oat  there  In  the  afternoon 
about  3:30  or  4  o'clock,  and  we  commenced  to 
chedt  them  np.  Along  in  the  afteinoon  Mr. 
Asadorian  complained  he  had  a  violent  head- 
ache, and  he  said,  *I  want  to  go  home,'  and  he 
■aid,  'I  want  to  turn  it  over  to  you.  Doctor,' 
and  he  said  he  knew  everything  would  be  all 
right  and  he  went  out  of  the  store,  and  the 
store  uses  a  spring  lock,  and  I  saya,  'Let  me  see 
if  my  key  will  fit  it.*  And  be  saya,  *It  is  just 
nice  my  Itey,'  and  I  unlocked  the  door  in  his 
presence  with  the  key  he  gave  me  the  Smiday 
before,  and  I  saw  it  waa  all  right,  and  I  left, 
and  I  went  to  my  home  and  got  my  dinner  and 
came  back,  and  we  continued  to  start  to  check 
the  rags  and  get  them  in  detail  as  per  list 
shown  in  the  book.  Mr.  Kramer  and  Mr.  Bouse 
and  a  young  man  by  the  name  of  Scheu  helped 
me.  There  may  bare  been  three  or  four  of 
my  packers  up  there,  and  the  man  who  drove 
the  dray  wagon,  but  I  can't  recall  his  name. 
We  came  back  after  we  had  onr  dinner,  and 
Mr,  Kramer  went  home  to  bis  dinner,  and  the 
boys  who  drove  the  one-horse  dray  wagon,  and 
they  were  there  when  I  came  back  on  the  out- 
side, and  we  went  and  unlocked  the  door.  I 
used  the  bey  Mr.  Asadorian  gave  me.  The 
lock  that  I  unlocked  was  a  Sergeant  lock.  We 
went  in  and  checked  over  the  rugs,  and  we  pat 
them  in  stacks,  and  then  I  went  in  the  other 
room  I  had  rented  and  took  those  rags  aa  per 
list  as  purchaaed  from  each  jobber  and  where 
they  were  bought.  I  took  these  rags  and  had 


them  all  placed  in  there,  and  I  gave  spedfie  in- 
structions not  to  touch  anything  belonging  to 
Mr.  Asadorian.  After  we  got  the  rags  spread 
out,  we  checked  them  up  again  that  night  with 
the  account  in  the  stock  records  we  had  right 
there.  The  books  showed  that  there  were  64 
ruga  short,  Irat  later  m  it  turned  out  to  be  a 
few  more." 

Defoidant  further  testified  that  he  took 
away  the  books  used  by  plolntlCCs,  which  had 
been  bought  and  paid  for  by  him,  but  took  no 
rugs  belonging  to  plaintiffs  or  any  one  else; 
that  every  rug  taken  "had  these  ttekets  on 
and  were  my  property,  according  to  tlie.  rec- 
ords that  were  k^  of  them";  that  after  the 
rugs  were  moved  Mr.  Asadorian  "came  there 
and  checked  every  piece  In  the  place^  and 
returned  to  the  stock  three  or  four  or  five 
lots  which  had  been  out  on  approvaL 

"Q.  Did  you  ever  ^ve  him  permissioD  to  sell 
ruga  on  credit?  A.  I  did  not  He  waa  to  aeD 
tbem  for  money  down,  cash  in  hand. 

"Q,  When  did  you  find  out  for  the  first  time 
be  was  sellii^  rags  on  esedit,  before  or  after 
Janaary  1,  1©12?  A.  We  have  had  a  tflt  with 
Mr.  Asadorian  all  the  time. 

"Q.  Just  give  the  date.  A.  It  haa  been  right 
along.  I  couldn't  give  the  data— from  1910,  on 
down  the  line. 

"Q.  You  didn't  know  he  waa  selling  on  time? 
A.  I  thought  he  was  selling  for  cash,  and  he 
would  Just  take  the  rags  and  take  It  out  of  the 
place  and  have  It  a  few  days,  and  if  they  didn*t 
buy  it  he  would  go  and  get  the  rag  and  put  it 
back  in  stock.*' 

Defendant  also  testified  that  plaintiffs  had 
mlstagged  some  of  the  rugs,  substltutlug  ruga 
of  less  value;  that  be  did  not  break  open 
the  desk  of  Mr.  Asadorian,  as  the  same  was 
never  In  condition  to  be  locked;  that  the  30 
per  cent,  paid  him  by  plaintiffs  was  all  ap- 
plied on  the  balance  due  under  the  old  con- 
tract; that  he  never  prevented  plaintiffs 
from  transacting  business  at  their  store. 

Mr.  John  S.  Leahy,  a  witness  on  behalf 
of  defendant,  testified  with  respect  to  the  vis- 
It  to  plaintiffs*  store  on  a  Sunday  morning 
In  March,  1012,  aa  follows: 

"We  went  In  and  I  was  presented  to  Mr.  Asa- 
dorian, and  the  doctor  said  be  bad  come  there 
to  check  up  tbe  rugs  and  to  take  poaaession  of 
them,  perhaps.  My  recollection  is  that  Mr, 
Asadorian  was  quite  a  fluent  talker,  geBticolat- 
ed  somewhat,  and  pointed  to  the  rugs  and  said- 
There  ere  the  rugs,  examine  the  rugs  and  do 
as  you  please  about  the  rugs.  I  Iiave  lost 
money  by  this  arrangement  with  Dr.  Sayman' 
—and  made  various  sorta  of  statements— 
*  *  *  I  took  a  chair  and  sat  down,  and  Dr. 
Sayman  began  calling  off  tbe  rags  and  called 
them  Barouks  and  Kermanshaws  and  various 
names  of  that  kind,  all  of  which  I  do  not  reeaO, 
and  it  seems  there  was  a  tag  attached  to  each 
of  these  rugs,  and  the  doctor  had  an  inventory 
of  them,  and  he  would  examine  the  tags  and 
call  off  the  number  and  see  if  it  corresponded 
with  his  inventory,  and  my  recollection  ia  that 
Mr.  Kramer,  who  was,  I  believe,  a  bookkeeper 
for  Dr.  Sayman,  would  check  these  over,  and 
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finallr  there  wai  some  mga  tbat  vere  mlBsing. 
aad  Mr.  Asadorian  was  aaked  Tith  reference 
to  those  rugs,  and  he  said  they  were  oat  on  ap' 
proval,  giving  the  namea  of  the  perBona  who 
bad  the  rugs,  and  Tarioas  converaatioiui  took 
place  between  Aiadorian  and  the  doctor,  the 
■ebatance  of  which  was  Aaadorian  bad  lost 
mosey  by  reason  of  the  arrangement  be  had 
with  Dr.  Sayman  and  they  were  bia  raga  and 
be  tras  gUd  to  get  rid  of  them  and  ao  on." 

VL  0>  Seropylaii,  oigaged  In  the  rag  busi- 
ness wltb  J.  Eennard  &  Sons  Carpet-  C!om- 
paii7,  called  as  a  witness  by  deftudant  bdlore 
the  reCeree,  teatlfled  that  In  tbe  latter  part  of 
April.  IMStt  be  made  an  ecamtnatlott  aad  in- 
spection of  tbe  rags  at  the  store  of  plaintlfliB, 
for  tbe  benefit  of  tbe  Kennard  Oompany, 
wbicb  ctMDpany  subsequ^itly  purcbased  250 
or  260  of  the  rugs  on  hand,  at  a  dlscoont  of 
16  per  cent,  of  the  then  wholesale  price 
in  New  York;  that  tbe  rugs  purchased,  to- 
gether with  a  nnmber  of  rugs  taken  from 
Kmnard'e  stock,  were  auctioned  by  him,  on 
behalf  of  the  Kennard  Company,  at  Elngs- 
hlghway  and  Delmar  avenue  in  May,  1912; 
tbat  the  rental  of  tbe  store,  the  llglits  and 
newspaper  advertisements  Inddent  to  tbe  auc- 
tion amounted  to  over  $1,000;  that  the  gross 
profit  realized  oa  tbe  Sayman  rugs  which 
were  auctioned  amounted  to  about  25  per 
cent,  over  and  above  tbe  price  paid  defend- 
ant; that  by  reason  of  the  auction  being  held 
by  the  Kennard  Company,  the  name  of  that 
company  was  a  "tremendous  factor"  in  mak- 
ing the  auction  a  success;  that  the  average 
gross  profit  of  auctions  of  Oriental  rugs  held 
in  St  Louis  in  1912  was  between  25  and  30 
per  cent.,  and  the  average  profit  oo  rugs  sold 
at  retail  was  between  60  and  70  per  cent.  A 
Ust  of  the  rugs  purchased  by  the  Kennard 
Company  from  defendant,  offered  in  evidence, 
diowed  a  total  cost  price  to  defendant  of 
$16,893.09,  the  gross  price  paid  by  the  Ken- 
nard Company,  to  wit,  $14,763.08,  and  the  net 
purchase  price,  after  deducting  15  per  cent, 
discount,  to.  wit,  $12,548.62. 

During  the  progress  of  the  trial,  both  he- 
fore  tbe  court  and  before  the  referee  nu- 
merous Usts  of  rugs,  scores  of  book  entries, 
Tarlons  exbfblts,  and  hundreds  of  pages  of 
additional  testimony  were  offered,  mucb  of 
vhlcb  was  In  no  way  material  to  any  of  tbe 
Issues  Involved.  The  foregoing  suffices  to 
outline  the  case  made. 

I.  Defendant  contends  that  instruction  II 
given  for  plaintiffs  Is  erroneous.  In  that  It 
peremptorily  Instructed  the  Jury  to  allow  In- 
terest upon  the  amount  found  by  them  on 
the  second  count  of  the  petition.  The  point 
made  Is  well  taken. 

Instmetion  II  told  the  Jury  tbat  If  tbey 
believed  and  ftmnd  that  plaintiffs  were  the 
owners  of  certain  rugs  mentioned  in  the  evi- 
dence and  ttiat  defendant,  without  tbe  con- 
sent of  plaintiffs,  took  and  carried  avray  tbe 
said  rugs  and  bad  not  returned  Uie  same  to 


plaintiffs,  then  their  verdict  "must  be  In  fa- 
vor of  plaintiffs  and  against  the  defraidant 
on  the  second  count  of  tbe  said  third  amend- 
ed petition;  and  in  tbat  event  tbe  amount 
of  your  verdict  on  the  second  count  of  tbe 
said  third  amended  petition  should  be  such 
sum  as  you  may  believe  and  find  from  the 
evidence  to  have  been  tbe  reasonable  mar- 
ket value  of  the  said  rugs  at  said  time 
(but  not  exceeding  the  sum  of  $2,000)  with 
interest  thereon  fr«n  said  time  to  the  date  of 
your  verdict  at  the  rate  of  6  per  cent,  per 
annum,*' 

[1]  The  statute  (section  5480,  R.  S.  1900, 
now  section  4222,  B,  S.  1919)  provldeB  thatr- 

"The  jury  on  the  trial  of  any  Issue,  or  any  In- 
quisition of  damages,  may,  if  they  shall  think 
fit,  give  damages,  In  the  satare  of  interest, 
over  and  above  the  value  of  the  goods  at  the 
time  of  tiie  eonveralon  or  eeisnre.** 

Under  tbe  decisions,  the  allowance  of  In- 
terest Is  in  the  discretion  of  the  Jury,  and  it 
Is  error  for  tbe  court  to  give  a  peremptory 
Instruction  to  allow  Interest  on  the  value  of 
the  property  taken.  State  ex  rel.  Bobertson  v. 
Hope,  121  Mo.  34,  26  S.  W.  893;  Carson  t. 
Smith,  133  Mo.  606,  34  S.  W.  855;  Hawkins 
V.  Press  Brick  Co.,  63  Mo.  App.  64 ;  Wheeler 
V.  McDonald  &  Co.,  77  Mo.  App.  213 ;  Termil- 
Uon  V.  LeClare,  89  Ma  App.  55. 

[2]  II.  Defendant  asserts  that  the  provi- 
sions of  tbe  cODtract  are  not  independent,  as 
found  by  the  referee  and  concurred  in  as 
to  tbe  last  paragraph  thereof  by  the  court, 
but  tbat  contract  'Is  entire  and  indivisible 
and  the  clauses  mutual  and  d^ndent," 
thereby  giving  d^ndant  the  right  to  take 
tbe  rugs  in  questicm.  This  contention  calls 
tor  a  dose  scrutiny  of  the  terms  of  the  agree- 
ment. And  in  passing  upcai  tbe  question  we 
must  bear  In  mind  tbe  rule  tbat  the  contract 
is  to  be  craistmed  and  its  meaning  ascratain- 
ed  by  an  examination  of  all  of  its  piorlslons, 
so  aa  to  fully  effectuate  the  Intention  of  the 
parties  unless  Tiolatlre  of  some  Inexorable 
principle  of  law.  By  reference  to  tbe  con- 
tract it  will  be  noted  tbat  In  one  of  the 
clauses  thereof  it  is  provided : 

"That  in  ease  the  said  A.  H.  Asadorian  &  Co. 
default  in  any  paytneot  or  paymenta,  tbat  In 
case  they  fail  to  account  for  any  rug  or  rags, 
or  in  case  of  fidlnre  on  their  part  to  comply 
with  any  of  the  provisions  or  stipulations  of 
this  contract  as  herein  eet  forth  (hat  the  said 
T.  M.  Sayman  or  his  duly  authorized  represent- 
ative ia  hereby  anthorizcd  to  take  full  pos- 
session of  tbe  bnsiness  of  the  sniti  A.  H.  Ana- 
dorian  &  Co.,  and  to  take  full  possession, 
charge  and  control  of  the  premises  and  busi- 
ness, and  also  the  accoant  known  as  the  repair- 
ing and  cleaning  department,  and  that  all  mon- 
eys tbat  Doiay  be  due  tbe  sold  firm,  together  with 
ail  outstanding  accounts  of  the  said  A,  H.  Asa- 
dorian &  Co.,  from  any  source  whatever  or  for 
any  rug  deaning  or  repairing  bQls  that  may 
be  due  said  A.  H.  Asadorian  &  Co.,  are  to  be- 
come the  property  of  the  said  T.  U.  Sayman." 
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Under  this  danse  It  was  incumbent  on 
plaintiffs,  before  Oiey  could  recover  from  de- 
fendant for  taking  possession  of  the  ruga,  to 
show  performance  on  their  part  of  the  rarl- 
ona  conditions  imposed  upon  them  bj  the 
Bfn^^ent  Ab  admitted  by  Mr.  Asadorian,  on 
Jacoary  1,  1912,  plaintiffs  were  Indebted  to 
defendant  in  the  sum  of  $667.76  for  rugs  sold, 
all  rugs  sold  were  not  paid  for  in  full  at  the 
time  of  sale,  and  on  Mardi  14,  1912,  there 
were  a  number  of  ruga  out  on  approval 
which  were  not  accounted  for.  Under  the 
terms  of  the  contract  these  delinquencies 
amounted  to  breaches,  when  viewed  In  the 
light  of  the  plain  provisions  that  all  moneys 
"ret.'elved  and  accruing  from  the  sale  of 
rugs"  was  to  be  paid  every  30  days  to  the 
defendant,  that  all  rugs  were  "to  be  sold  for 
cash  upon  approval"  and  "positively  no  cred- 
it accounts  or  notes"  were  to  be  acc^ted 
from  any  purchaser,  and  that  all  the  rugs  re- 
ceived under  the  contract  were  to  be  sold 
for  the  account  of  the  defendant  and  settle- 
ment ther^or  made  with  him. 

The  closing  pan^raph  of  the  oontract  Is  as 
follows : 

"The  said  A.  H.  Asadorian  &  Co.  hereby  and 
by  these  presents  agree  to  reinvest  Oielr  mon- 
ey wliich  may  aeerae  from  all  sources  of  Income 
into  this  business  as  it  accnmnlatea,  turning 
snid  money  over  to  said  T.  M.  Sayman  to  be 
placed  to  the  credit  of  A.  H.  Asadorian  &  Co. 
at  the  termination  of  this  contract  to  apply  on 
the  purchase  price  of  satd  rugs,  said  money  to 
be  placed  in  a  bank  on  interest  for  safe-keeping 
until  the  first  day  of  January,  1912,  and  that 
upon  this  date  the  said  A.  H.  Asadorian  &  Co. 
agrees  to  buy  and  pay  cash  for  all  stock  on 
hand,  and  tiiat  in  the  event  there  is  an  insuffl- 
cient  amount  ot  cash  on  band  to  pay  for  said 
stock  that  the  said  A.  H.  Asadorian  &  Co.  shall 
have  an  auction  sale  and  sell  to  the  highest 
bidder  a  sufficient  amount  of  stodt  to  meet  said 
defldency." 

Under  this  paragraph,  which  la  so  predicat- 
ed upon  the  preceding  provisions  of  the 
agreement  as  to  be  inseparable  thereftom,  the 
obligation  was  imposed  upon  plaintiffs  tc 
turn  over  to'  d^endant,  for  deposit  to  their 
credit  In  a  bank  on  Interest,  all  moneys  accni- 
log  from  the  Income  of  the  business,  such  mon- 
eys to  be  applied,  at  the  termination  of  the 
contract,  towards  the  purchase  of  the  rugs 
then  on  hatid.  Here  again  Mr.  Asadorian 
admitted  that  he  had  not,  with  the  excep- 
tion of  a  $500  payment,  the  purpose  of  which 
was  questioned  by  defendant,  turned  over 
to  defendant  for  application  tOWards  the 
purchase  of  the  stock  of  rugs,  any  moneys 
accruing  from  the  income  derived  from  the 
business,  but  that  on  the  contrary  the  firm 
bad  in  the  bank,  on  January  1,  1912,  about 
$1,600  which  bad  not  been  paid  over. 

According  to  the  doctrine  announced  by 
this  court  en  banc  in  Browning  t.  fiallway 
Co.,  188  S.  W.  loa  dt.  149: 


"The  undertakings  of  parties  to  a  eontrtet 
are  mutual  and  dependent,  and  before  either 
can  recover  for  breach  he  must  do  more  than 
show  default  of  the  other— be  must  show  ei- 
ther a  performance  or  an  offer  to  perform  oa 
his  part— and.  in  order  to  show  the  latter  he 
must  show  hla  readiness  and  ability  to  perform 
at  the  appointed  time  and  place.  These  are 
conditions  precedent  to  the  right  of  either 
party  to  maintain  on  action  for  the  default  of 
the  other." 

Under  what  was  said  In  Turner  t.  Melller, 
69  Mo.  loc.  dt  636,  Where  a  contract  con- 
tains various  stipulations,  some  on  the  part 
of  one,  and  some  on  the  part  of  the  othor,  of 
the  contracting  parties,  "neither  can  recover 
for  a  breach  of  a  covoiant  In  his  favor,  with- 
out alleging  and  proving  the  performance  of 
all  acts  m  his  pert,  which  by  the  contract 
are  conditions  precedent  to  the  obligaticm  of 
the  defteduit,  upon  whldi  suit  is  brought, 
and  his  readliwBS  to  xterform  thos^  If  any, 
which  were  to  be  performed  ocsunrrent^ 
with  the  act  to  be  performed  by  ttie  defend- 
ant." 

As  eannciated  In  Uej&  r.  Christopho:,  176 
Mo.  loc  dt  694,  75  S.  W.  754: 

"The  law  is  plain  that  courts  cannot  make 
contracts  for  litigants  and  that  a  party  must 
show  performance,  on  bis  part,  of  a  contract  be* 
fore  he  can  recover  vfitm  it  m  compel  the  oth- 
er party  to  perform  it" 

And  as  expressed  in  IS  Coj^us  Juris,  { 
525,  p.  561,  as  a  general  rule  a  contract  may 
be  said  to  be  entire  "when  by  its  (erma,  na- 
ture and  purpose  it  contemplates  and  in- 
tends that  each  and  all  of  its  parts  and  the 
consideration  shall  be  common  to  each  oth- 
er and  Interdqiaadent" 

Applying  these  principles  to  the  instant 
case,  we  rule  that  the  contract  under  review 
is  entire  and  not  divisible  and  that  ite  vari- 
ous constituent  parts  are  mutual  and  depend- 
eat.  And  plalntlfra  having  failed  to  prove 
performance  of  the  contract  by  thCTi,  but 
on  the  contrary  breaches  of  tb4  condltltms 
imposed  upon  th«n  having  been  shown,  ttiey 
should  not  be  allowed  to  recover  an  the  con- 
tract. 

[3]  in.  Defendant  Insists  that  tiie  court 
erred  in  giving  plaintiffs'  instruction  IV;  and 
in  refusing  defendant's  Instmctlona  VII,  XTl, 
and  XV.  Said  instructions  are  as  follows : 
Plaintiffs'  Instruction  TV: 

"The  court  instructs  the  jury  that  If  you  be- 
lieve and  find  from  the  evidence  that  at  the 
times  mentioned  in  the  third  amended  petition 
the  plaintiffs  constituted  a  partnership  under  the 
firm  name  of  A.  H.  Asadorian  &  Co.  and  engag- 
ed in  the  general  busInesB  of  selling  Oriental  ruga 
and  of  cleaning  and  repairing  them,  and  if  you 
further  find  and  believe  from  the  evidence  that 
the  removal  of  the  entire  sto<A  of  rags  resulted 
in  the  breaking  up  of  the  plaintiffB'  business, 
then  the  consent  of  Mr.  A.  H.  Asadorian  alone 
to  the  removal  of  the  rugs  was  not  the  con- 
sent of  the  partnership  and  was  not  Unding 
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on  it  and  forms  no  defease  to  the  causes  of 
ftdton  set  forth  In  the  petition." 

Defaidant'i  tnatrnctlon  Til: 

■The  court  Instructs  tiie  Snrj  tiiat  if  yon  be- 
liere  from  the  e^denee  that  the  rags  mention- 
ed tn  the  evidence,  and  belonging  to  the  d«- 
fmdant,  and  covered  by  the  contract  mentioned 
In  the  evidence,  were  taken  by  the  defendant 
with  the  consent  of  A.  H.  Aaadorian,  or  that 
the  plaintiffs  bad  made  default  in  any  payment 
or  payments,  or  that  they  had  failed  to  account 
for  any  rag  or  rugs  covered  by  said  contract, 
mentioned  in  the  evidence,  and  that  the  defend- 
ant took  peaceable  possession  of  the  same  by 
unlocking  the  door  of  the  store  with  a  key  de- 
livered to  him  by  A.  B.  Asadorian,  then  the 
I^aintlffs  are  not  entitled  to  recover  any  dam- 
ages for  having  been  deprived  of  the  poBsesaimi 
of  said  rugs." 

Defendanfi  Instruction  XII: 

"The  court  insCmets  the  Jury  that  the  plain- 
tiffs charge  in  the  second  count  of  their  third 
amended  petition  that  the  defendant  forcibly, 
wflUuUy,  wrongfully  and  withoat  color  of  right 
entered  the  premises  and  store  of  plaintiffs 
and  took  and  carried  away  the  property  men- 
tioned in  the  evidence  and  unlawfully  convert- 
ed the  same  to  his  own  use;  if,  therefore,  the 
jury  believe  from  the  .  evidence  that  the  said 
rugs  and  property  mentioned  in  the  evidence 
were  voluntarily  turned  over  by  the  said  A.  H. 
Asadorian  to  the  defendant,  then  the  plaintiffs 
*cannot  recover  upon  the  second  count  of  their 
tliird  amended  petition  and  your  verdict  should 
be  for  the  defendant  on  that  count." 

Defoidanfs  instmction  XV: 

'^e  conrt  InstTQcts  the  Jury  that  if  yon  be- 
lieve from  the  evidence  that  A,  H,  Asadorian 
consented  and  agreed  with  the  defendant  to 
torn  over  to  him  the  stock  of  rugs,  mentioned 
in  the  evidence,  that  he  thereby  bound  bis  wife, 
Hargnerite  Q.  Asadorian,  as  his  partner,  and 
that  Ills  act  was  the  act  of  the  partnership.** 

The  evidence  shows  that  Mr.  Asadorian 
was  In  active  charge  of  the  business  of  plain- 
tiffs, bought  and  sold  mgs,  and  in  general 
transacted  the  major  portion  of  the  business 
of  the  firm.  His  wife,  to  all  Intents  and  pur- 
poses, was  but  an  assistant.  When  asked, 
"What  were  your  duties  tbrare  and  what  did 
you  do?"  she  testified: 

answered  the  telephone,  and  I  would  check 
mgs  when  they  would  come  in,  and  sometimes 
I  would  show  rugs  to  eaatomers." 

There  can  be  no  question  but  that  Asado- 
rian was  the  dominant  partner. 

As  early  as  the  case  of  Clark  v.  Rives  et 
al.,  33  Mo.  579,  loc.  dt  582,  the  doctrine  was 
asserted  that — 

"It  is  well  setUed  that  in  virtue  of  the  com- 
munity of  rights  and  interest  in  the  partnership 
property,  each  party  pottetaea  full  power  and 
Mtthoriiy  to  sell,  pledge,  or  oihenniae  dispote 
of  ihe  entirety  of  a»p  pariioular  effeeta  belong- 
ing to  th»  partneraMPf  and  not  merely  of  his 
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own  shore  thereof,  for  any  purpose  within  the 
scope  of  the  partnership."   (Italics  ours.) 

This  doctrine  was  reaffirmed  in  KedL  r. 
Fisher,  Admr.,  68  Mo.  532.  In  Anable  v. 
Land  Co.,  144  Mo.  App.  loc.  cit  312,  128  S. 
W.  41,  the  principle  was  enunciated  that — 

"Elach  partner  Is  a  representative  of  the  firm, 
and  the  release  and  satisfaction  by  on»  partner 
of  the  partnership  claims  lands  the  firm  in  tiie 
same  manner  as  thoivh  aU  tiio  partners  were 
acting  togetiier." 

Chancellor  Kent  (3  KTent,  Com.  44)  express- 
es the  rule  as  well  established  that  each 
partner,  "in  ordinary  eases,  and  in  the  ab- 
sence of  fraud  on  the  part  of  the  purchaser, 
has  the  complete  jus  disponendi,  of  the  whole 
partnership  interests,  and  Is  considered  to 
he  the  authorized  agent  of  the  firm," 

Mr.  Justice  Story  (Story  on  Partnership, 
[Tth  Ed.]  1  94)  holds  that— 

"Each  partner  posaesses  full  power  and  au- 
thority to  sell,  pledge,  or  otherwise  to  dispose 
of  the  entirety  o(  any  particular  goods,  wares, 
merchandise  or  other  personal  effects  belong- 
ing to  the  partnership,  and  not  merely  of  his 
own  share  thereof,  for  purposes  within  the 
scope  of  the  partnership." 

Although  Mr.  Asadorian  deoiedt  as  did  Us 
wife  also,  that  he  had  consented  to  the  re- 
moval of  the  stock  of  rugs  by  dettadsnt,  the 
record  nevertheleBa  dlsdoses  considerable 
testlnumy  on  behalf  of  defendant  that  he  did 
so  consent  And,  sncli  ccusttit  bdng  In  com- 
plete accord  with  the  paragraph  of  the  con- 
tract giving  to  defendant,  in  case  of  plain- 
tiffs' failure  to  comply  with  any  of  the  pro- 
visions of  the  contract,  the  right  to  take  full 
charge  and  possesslw  of  the  business  and 
premises  of  plaintiffs,  it  conld  ^ly  be  said 
to  have  heen  given  for  purposes  wiOiln  the 
scope  of  the  partnership.  Under  the  anthor- 
ities  above  quoted,  the  consent  of  Hr.  Asa- 
dorian, If  given,  therefore  became  binding 
upon  his  wife,  the  remaining  partner.  Plain- 
tiffs* instruction  XT,  which  told  the  Jury  tliat 
"the  consent  of  Bfr.  Asadorian  alone  to  the 
removal  of  the  rufsa  was  not  the  consent  of 
the  partnership-  and  was  not  binding  on  it" 
was  according  erroneous  and  should  not 
have  beoi  given.  And,  the  conflicting  evi- 
dence on  the  question  of  consent,  coupled 
with  the  evidence  upon  the  noncompliance 
by  plaintiffs  with  the  conditions  imposed  up- 
on them  by  the  contract  and  upon  the  man- 
ner by  whldi  defendant  had  obtained  posses- 
sion of  the  rugs,  having  raised  questions  for 
the  jury,  defendant's  instructions  VII,  XII 
and  XV  became  proper  and  should  have  been 
given. 

IV.  Many  additional  assignments  of  error 
are  urged  by  defendant  and  are  ably  dis- 
cussed in  the  briefs  by  counsel  on  both  sides. 
While  some  thereof  seem  to  have  merit,  nev- 
ertheless, from  what  has  thus  far  been  rul- 
ed upon,  It  beocones  ounecessary  for  tu  to  le- 
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view  the  fUTtber  questious  presented.  The 
error  committed  in  giving  plaintiffs*  instruc- 
tion IV  and  refusing  defendant's  Instruc- 
tions VII,  XII,  and  XT  would  necessitate 
our  remanding  the  case  for  a  new  trial.  How- 
ever, as  we  hold  to  the  view  that  the  contract 
presented  herein  Is  entire  and  indivisible 
and  its  several  clauses  mutual  and  dependent, 
remanding  the  case  for  a  new  trial  upon  the 
first  and  third  counts  of  the  petition  would 
be  unavailing  for  the  reason  that  under  the 
evidence  adduced  defendant,  hy  the  express 
terms  of  the  contract,  bad  a  right  to  take 
full  posseasioD,  ddarge  and  control  of  the 
business  and  premises  of  plaintiffs,  which 
right  would  preclude  a  recovery  by  plaintiffs 
on  those  counts. 

While  the  error  complained  of  as  to  plain- 
tiffs' instruction  n,  relating  to  count  2  of 
the  petition,  could  possibly  be  cured  by  a  re- 
mittitur, nevertheless  the  error  committed  in 
refusing  defHkdanfs  Instruction  XII,  which 
relates  to  the  same  count,  necessitates  our 
remanding  the  case  for  a  new  trial  upon  that 
count  Furthermore,  as  the  evidence  bearing 
up<m  count  2  was  so  lnterwov«i  with  the 
Tolumlnous  evidence  adduced  upon  counts  1 
and  8  as  to  raider  It  dlfilcalt  to  differ«ittate 
between  tbe  tbree^  the  Jury  may  have  been 
confused,  and  the  merits  of  the  alleged  con* 
TCTslon  aboald  be  mibmltted  anew  and  apart 
from  any  otber  Issue. 

Our  order  therefore  la  that  the  Judgmait 
of  tbe  circuit  court  upon  connts  1  and  3  of 
Oie  petition  be  reversed  outright;  that  the 
Judgment  upon  count  2  be  reversed  and  tbe 
cause  be  remanded  for  a  new  trial  vpoa  that 
count  alone,  IrrespectiTe  of  counts  1  and  IJ, 
In  accOTdance  with  the  views  expressed 
herein. 

All  coneuf. 


SLOVENSKY  et  al.  v.  O'REILLY  et  aL 
(No.  22144.) 

(Sopreme  Gtraft  of  MiBRourl,  Division  No.  1 

July  23,  1921.) 

1.  Action  ^925(3)— Action  In  ejectment  and 
to  quiet  title  properly  tried  as  one  at  law. 

Issues  in  an  action  on  a  petition  containing 
a  count  in  ejectment  and  one  to  quiet  title 
held  issues  at  law,  and  case  was  properly  tried 
as  one  at  law. 

2.  Appeal  and  error  9=3lOI0(l)  —  Fiadlsgs  of 

court  conclusive  on  appeal. 
In  a  case  properly  tried  as  one  at  law  be- 
fore tfie  court  without  a  jury,  findiogs  of  fact 
by  the  court  had  the  force  and  effect  of  a  ver- 
dict by  a  jury,  and  were  final  upon  appeal  if 
supported  by  substantial  evidence. 

3.  Appeal  and  error  «=>585(2)— Unchaileno- 
ed  additional  abstract  binding  as  to  fact. 

An  additional  abstract,  filed  by  respondents 
and  standing  unchallenged,  in  lo  far  as  it 


states  facts  contrary  to  those  stated  in  appel- 
lants* abstract,  is  binding  on  appeaL 

4.  Navlsabia  waters  «=»36(7)~FlRdlafl  that 
purchaser  did  not  get  island  foraied  by  ohaaia 

of  bad  In  river  sustained. 

In  an  action  in  ejectment  and  to  qoiet  title, 
a  finding  that  a  purchaser  of  land  got  nothing 
beyond  tbe  old  bed  of  a  river,  which  had  be- 
come a  mere  slough,  held  supported  by  substan- 
tial evidence. 

5.  Boundaries  ^3(8)  —  Field  ifltes  held  to 
oontroi  In  ascertaining  lecaUoni. 

Field  notes  and  a  plat  of  government  sur- 
veys of  record  will  control  in  ascertaining  loca- 
tions, even  though  the  monuments  established 
are  gone. 

6.  Navigable  waters  «»4S  —  Govsrsnest  dM 
not  lose  land  by  rsasos  of  ohaags  Is  dwa- 

nel  of  stream. 

Where  government  retained  title  to  18  acres 
of  land  adjoining  a  river,  having  given  a  patent 
to  land  on  the  other  bank  of  the  river,  the 
mere  fact  that  two  channels  were  formed  in  the 
river  and  the  principal  channel  of  the  two  di- 
vided tbe  IS-acre  tract  did  not  change  tbe  own- 
ership in  the  government. 

7.  Navigable  waters  ^l(f)<— Most  be  naviga- 
ble in  fact. 

Navigable  waters  are  waters  capable  of  be- 
ing navigated,  that  la.  navigable  in  fact,  the 
test  being  whether  or  not  they  are  navigable 
in  their  ordinary  condition  as  highways  for 
commerce  over  which  trade  and  travel  may  be* 
conducted  In  the  custpmaiy  modes  of  trade  or 
travel  on  water. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Naviga- 
ble.] 

8.  Evidence  •3=»I0(5)— Judicial   notice  taken 
that  Meratnec  river  Is  not  navigable. 

It  will  not  be  judicially  noticed  that  the 
Meramec  river  is  navigable  in  Crawford  coun- 
ty near  tbe  head  water  of  the  stream,  notwith- 
standing Laws  18S&,  p.  83.  making  it  a  high- 
way below  the  month  of  Crooked  creek,  but 
rather  judicial  knowledge  as  to  history  of  state 
will  preclude  the  state  from  aaying  the  stream 
is  a  navigable  one. 

9.  Navigable  waters  «=»45— Landowners  own- 
ed to  middle  thread  of  stream. 

Owners  along  nonnavigable  stream  owned  to 
the  middle  thread  tbe'stream,  and  where  the 
stream  changed  its  course  and  cut  a  new  dian- 
nel,  owners  on  both  sides  of  the  stream  had 
an  Interest  In  the  old  bed. 

10.  Appeal  and  error  «sa>882(l7)  —  Error  of 
court  In  flsdlsg  bald  Isvlted. 

Where  plaintlflh  sued  to  recover  bed  of 
an  old  stream  and  a  pared  of  land  between  the 
old  and  new  bed,  the  court  did  not  err  so  as  to 
require  a  reversal  in  finding  that  neither  plain- 
tiffs nor  defendants  owned  tbe  bed  of  the  stream, 
where  neither  parties  introduced  any  evidence 
as  to  where  the  thread  of  the  stream  was  when 
it  was  flowing  in  the  old  bed,  and  a  petition 
of  plaintiffs  was  "dismissed"  ae  far  as  the  old 
bed  of  die  stresm  was  concerned,  since  tiie 
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technical  emw  of  tbe  conrt  wai  Invited  by 
the  plalntUE,  who  is  appeallns;  judgment  bav- 
fuK  gone  for  defendant  aa  to  other  pared  of 
land. 

Appeal  faom  Crawford  County  Olrcnlt 
Coort;  L.  B.  Woodslde,  Judge. 

Action  by  John  H.  Slovensky  and  others 
against  John  F.  O'Reilly  and  others.  JTidg- 
ment  for  defendants^  and  plaintiffs  appeal 
Affirmed. 

A.  H.  Harrison,  of  SteelvUle,  for  appellants. 
Barry  Clymer.  of  SteelTlUe,  for  xespond- 
ents. 

QRAYGS,  3,  The  petition  In  this  case  Is 
in  two  counts.  Tbe  first  count  is  an  ordinary 
[>etltion  in  ejectment  for  two  small  tracts  of 
land,  being  parts  of  the  southeast  quarter  of 
section  0,  township  38  north,  range  3  west,  In 
Crawford  county.  One  tract  is  said  to  con* 
tain  QJSO  acres,  and  the  other  4.50  acres,  and 
both  are  described  by  metes  and  bonnda,  not 
necessary  to  further  mention  at  this  point. 
Tbe  B^ud  count  in  the  petition  is  In  the 
usual  form  of  an  action  to  quiet  title-  The 
answers  are  diverse  In  lines  of  defense. 
John  F.  and  Hary  B.  O'Beilly  In  answer  to 
the  first  count  <the  count  in  ejectment)  ad- 
mit that  they  are  in  poBsesslon  of  the  6.50- 
acre  tract  and  deny  all  other  auctions  of 
said  count.  As  to  the  second  count  (the  ac- 
tion to  quiet  title)  these  defendants- aver  that 
they  are  the  owner  of  th6  6.50-acre  tract,  and 
claim  the  title  thereto,  and  further  aver  that 
tbe  plaintiffs  have  no  interest  therein.  In  a 
second  {taragraiAi  of  the  answer  the  following 
is  stated: 

*'And  for  farther  answer  to  both  the  first  and 
second  couDts  In  plaintiff's  petition  these  de- 
fendants aver  that  they  are  the  owoers  in  fee 
and  in  posscBsion  of  all  that  part  of  the  south- 
east (ractioDal  quarter  of  the  southwest  frac- 
tional quarter  of  section  5,  township  38  north, 
range  3  west,  lying  north  of  the  original  bed  of 
the  Meramec  river,  according  to  the  original 
survey  made  by  the  United  States,  and  which 
includes  the  first  tract  or  parcel  of  land  de- 
scribed in  plaintiffa*  petition  and  eontidning 
e^SO  acres,  more  or  less,  and  that  plaintiffs  have 
no  right,  title,  or  interest  in  or  to  said  tract; 
that  the  sec^ond  tract  of  land  described  In  both 
the  first  and  second  connts  in  said  petition  is 
the  original  bed  of  the  Mersmec  river,  end  so 
designated  as  such  by  the  original  survey  made 
by  the  United  States  government  at  the  time 
said  section  S  was  surveyed,  and  when  patents 
were  Isiaed  to  the  lands  in  said  section  5,  the 
river  aa  then  located  was  designated  as  the 
boundary  lines  of  the  tracta  or  parcels  of  land 
lying  along  said  river,  and  tiiat  all  of  the  In- 
terest either  the  plaintiffs  or  defendants  have 
in  or  to  said  last-described  tract  or  parcel  of 
land  is  such  right,  title,  or  interest  as  they  may 
hare  under  the  law  by  virtue  of  owning  the 
lands  on  opposite  sides  of  the  river  bed;  that 
all  the  daim  these  defendants  assert  to  ssid 
■ecmid  described  tract  or  parcel  of  land  is 
maA  right,  title,  and  interest  aa  they  may  have 


thereto  under  the  law  by  virtue  of  being  the 
owners  of  the  land  lying  north  of  aald  river 
bed  and  being  adjacent  thereto." 

The  defmdants  pray  that  th^r  title  to  the 
6.60  acres  be  adjudged  and  confirmed  In  them, 
and  that  the  court  determine  the  respective 
Int^ests  of  the  parties  to  the  4.50-acre  tract 
Defendant  Thomas  Woods  by  answer  to  first 
count  averred  that  he  was  In  the  possession 
of  the  6.50-acre  tract  as  tenant  for  the  de- 
fendants O'Reillys,  and  d«iled  all  other  al- 
legations of  said  count,  as  well  as  each  and 
every  allegation  of  tbe  second  count  Tbe 
answer  of  Poe^  Woods  was  a  general  denial 
to  each  count  Reply  placed  In  issue  all  new 
matter  In  the  respective  answers.  A  jury 
was  waived,  and  the  trial  was  had  before  the 
court  The  court  found  against  plaintiffs  up- 
on both  counts,  and  decreed  title  in  defend- 
anft  as  to  the  6.B0-acre  tract  As  to  the 
4.60  acres  the  court  found  that  neither  bad 
title  or  Interest  therein.  Costs  were  ad- 
judged against  plalntlfls  In  favor  of  all  the 
defendants.  From  such  judgment  tbe  plain- 
tiffs have  appealed. 

[1, 2]  J.  Tbe  issan  made  by  tbe  plead- 
ings are  issues  at  law,  and  not  In  equity. 
The  case  was  properly  tried  aa  one  at  law. 
Although  tried  before  the  court,  the  findings 
of  fact  made  by  tbe  Judge  have  the  force 
and  effect  of  a  verdict  by  a  Jury.  If  these 
findings  are  supported  by  substantial  evi- 
dence, they  are  binding  in  this  court  The 
findings  incorporated  In  the  judgmoit  are 
general  ones,  to  the  effect:  (1)  The  Issues  on 
both  counts  are  found  for  defendants;  (2) 
that  defendants  John  F.  and  Mary  B.  O*- 
R^y  are  tbe  owners  In  fee  of  the  6Jt0- 
acre  tract,  and  that  plaintiffs  bave  no  In- 
terest therelu;  and  ^)  that  the  4.60-acre 
tract  is  a  part  of  tbe  old  bed  tbe  Meramec 
river,  and  neither  parties,  plaintiffs  or  de- 
fendants, bave  any  interest  therrin.  As 
said,  these  findings,  if  supported  by  sub- 
stantial evidence,  are  final  upcm  an  appeal 
In  this,  a  law  case. 

II.  The  material  facts,  under  the  rules  of 
law,  supra,  are  thjerefOre  the  deddiug  factors 
in  the  case.  Sections  6  and  8  were  snrreyed 
by  the  government  In  1821. '  The  plat  and 
field  notes  of  this  survey  are  In  tbe  record. 
This  shows  that  the  Meramec  river  ran 
across  the  southwest  quarter  of  section  II, 
township  88,  range  8.  It  entered  shortly 
south  of  the  northwest  comer  <Mf  said  quarter 
section,  and  passed  out  at  the  southeast 
comer.  This  plat  shows  60.61  acres  in  the 
southwest  quarter  of  said  section  south  of 
the  then  river.  This  tract  was  patented  to 
one  Reeves  in  May,  1878,  and  tbe  patent 
describes  it  as  60.61  acres  south  of  the  Mera- 
mec river,  in  the  southwest  fractional  quar- 
ter of  said  section  6,  township  38,  range  S 
west  The  next  pat^t  In  evidoice  is  one 
for  18  acres  from  the  government  to  Clarence 
B.  McKlnley,  in  January,  1908,  wbkih  18 
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acres  Is  described  as  the  southeast  fraction- 
al quarter  of  the  southwest  fractional  quar- 
ter of  said  section  6,  north  of  the  Meramec 
river.  In  November,  1885,  BenJ.  F.  Reeves 
and  wife  conveyed  to  Sarah  E.  McKlnley  all 
the  north  half  of  the  northwest  quarter  of 
section  8,  and  the  south  half  of  the  ^uthwest 
fractional  quarter  of  section  5,  south  of  the 
Meramec  river,  containing  in  all  129.73  acres. 
The  acreage  granted  is  the  exact  acreage 
shown  by  the  government  plat,  mentioned, 
supra,  because  tbe  north  half  of  the  north- 
west quarter  of  section  8  is  shown  to  con- 
tain 7».12  acres,  which  added  to  tl^e  50.61 
acres  in  section  5,  maizes  tbe  129.73.  From 
plaintiffs*  showing  of  the  record  title  the 
conveyances  ran  through  divers  persons  with 
the  same  description,  until  finally  In  Novem- 
I>er,  1898,  it  Is  conveyed  back  to  Sarah  E. 
McKinley,  with  the  same  description  as 
above  set  out.  In  1906  Sarah  E.  McKinley 
and  husband  conveyed  by  the  identical  de- 
scription tills  129.73  acres  of  land  to  Clarence 
E.  McKinley.  Up  to  this  point  we  have  two 
separate  tracts  of  land  In  the  name  of  Clar- 
ence E.  McKinley,  i.  e.,  the  18  acres  conveyed 
to  him  by  United  States  patent  in  1908,  and 
the  129.73  acres  deeded  to  him  by  Sarah  E. 
McKinley  in  1906,  as  stated,  supra. 

In  1898  during  heavy  floods  the  channel 
of  the  Meramec  shifted  to  the  north,  and 
the  6.50-acre  tract  was  left  in  the  south  of 
the  new  channeL  This  was  a  part  of  the 
18-acre  tract  according  to  the  survey  of 
1821.    Clarence  E.  McKInl^y's  patent  said: 

"Eighteen  acres  according  to  the  official  plat 
of  ttie  survey  of  said  lands  returned  to  Uie  Gen- 
eral Land  Office  by  tbe  Surveyor  Geaeral,  wbicli 
said  tract  lias  been  purchased  by  Clarence  E. 
McKmley.'* 

This  patent  was  received  by  CSaienoe  D. 
UcSlnl^  10  yeara  after  the  cbongo  of  chan- 
nel in  1898,  and  2  years  after  he  acquired 
the  original  Reerea  tarm  of  129.73  acres  In 
1906.  Up  to  this  point  all  parties  appear 
to  have  been  rec<^ldng  and  acting  npm 
tbe  goTemment  survey.  When  Clarence  £. 
HcEinley  received  this  patent  to  18  acres, 
formerly  north  of  the  Meramec  river,  6.00 
acres  of  It  was  between  the  om  and  new 
channels  of  that  stream,  and  had  so  been 
since  1898.  I3ie  trouble  in  tbe  case  conies 
In  at  tills  point.  Clarence  E.  McKinley  con- 
tracted to  seU  certain  lands  to  James  Thom- 
as Kitchen  on  November  6, 1908.  This  cw- 
trect  (not  recorded)  describes  tbe  land  as: 

"The  north  half  at  the  northwest  quarter  of 
section  8,  and  the  sonth  fractional  half  of  the 
southwest  quarter  (south  of  Meramec  river) 
of  section  5." 

The  number  of  acres  was  not  given.  But 
a  year  Inter  Clarence  E.  McKinley  and  wife 
by  general  warranty  deed  conveyed  to  J.  T. 
Kitchen  as  follows: 

"All  of  the  south  half  of  the  southwest  frac- 
tioool  -quarter  (south  of  Meramec  river)  of  Sec. , 


5,  and  the  northwest  quarter  of  the  northwest 
quarter  and  the  northeast  fractional  quarter  of 
the  northwest  quarter  of  Sec  8,  Twp.  38.  R. 
8  W.,  containing  129.78  acres,  more  or  less." 

This  Is  the  first  time  the  term  "more  or 
less"  appears  In  the  conveyances  of  the  old 
Reeves  farm.  Ilieretofore  It  had  been  desig- 
nated as  129.*;^  acres. 

In  1913  Kitchen  and  wife  deeded  to  H.  H. 
&  Charles  F.  Dauj^erty  by  the  following  de* 
scrlption: 

"AH  of  tbe  southwest  fractional  quarter  sonth 
of  the  Meramec  river  of  Sec.  6,  and  the  north 
half  of  northwest  quarter  of  Sec.  8,  all  in  Twp. 

38,  R.  8  W." 

The  Daugbertys  on  Jaanary  23,  1916,  con- 
veyed to  plaintiffs  by  the  same  description. 
This  (excluding  a  suit  to  quiet  title  In  1910, 
and  which  we  may  have  occasion  to  revert 
to  later)  Is  the  record  evidence  upon  which 
plaintiffs  base  their  claims  of  title  to  tbe 
6.50-acre  tract,  and  the  4.S0-acre  tract. 

In  1915  the  respondents  O'Reillys  purchas- 
ed of  Clarence  E.  McKinley  the  IS-acre  tract 
which  was  patented  to  him  by  the  govern- 
ment in  1908,  under  the  same  description  em- 
ployed and  used  in  the  patent.  Their  claim 
is  based  on  those  two  instruments,  and  tbe 
possession  they  had  of  such  6.50-acre  tract 
The  oral  evidence  we  take  next. 

[3]  III.  Respondents  have  challenged  the 
accuracy  and  sufficiency  of  tbe  appellants* 
abstract  pf  record,  and  have  filed  herein  an 
additional  abstract  of  record.  This  addition- 
al abstract  stands  unchallenged,  and,  in  so 
far  as  It  states  facta  contrary  to  those  stated 
in  appellants'  abstract,  we  are  bound  by  the 
additional  abstract. 

By  the  oral  evidence  it  Is  shown  that  Sarah 
E.  McKinley  (who  was  the  mother  of  Clar- 
ence E.  McKinley)  was  the  first  purchaser  of 
what  is  known  as  the  Reeves  farm  of  129.73 
acres.  This  she  sold  to  the  son  in  1906.  The 
plaintiffs  showed  by  J.  T.  Kitchen  that  when 
he  (Kitchen)  bought  of  Clarence  E.  McKinley, 
he  was  shown  the  land  up  to  the  present 
river  channel  as  being  a  part  of  the  farm.  On 
the  other  hand,  it  is  shown  by  some  three 
witnesses  tbat  the  old  river  channel,  in  which 
water  was  standing  at  the  time,  was  shown 
to  Kitchen  as  the  boundary  line  of  the  farm. 
This  fact  the  trial  court  found  against  plain- 
tiff, and  could  not  well  have  done  otherwise. 

Reeves  testified  that  when  he  located  on 
tbe  place  the  land  now  In  dispute  was  an 
Itjland,  there  being  two  channels  to  the  Mer^ 
amec  river,  but  he  thought  the  one  to  the 
north  carried  a  little  more  water.  It  is 
further  shown  by  the  evidence  that  up  to 
within  12  years  of  the  trial  (1919)  watw 
fiowed  in  this  south  channel,  and  especially 
during  high  water.  It  was  shown  also  by 
the  surveyor  of  tbe  county,  who  made  a 
survey  from  the  old  government  field  notes, 
that  this  south  channel,  now  a  slough  with 
Btandin$  water  therein,  was  tbe  Meramec 
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river  <tt  1821  when  ttae  govemmqit  sarrey 
was  made,  and  that  the  ineandertngs  of  that 
survey  so  showed.  Clarence  B.  McBJlnley 
testified  that  after  he  sold  the  old  Beeves 
fana  to  Kitchen,  he  had  the  IS-acre  tract 
surveyed  with  Kitchen's  knowledge  and  with- 
out objection^  He  further  tesUfled  that  Kit- 
chen offered  to  buy  the  18-acre  tract,  of  whl<ai 
the  6JS0  acres  was  a  part*  but  at  that  time 
his  mother  did  not  want  him  to  sell  it,  and 
he  refused.  This  testimony  was  denied  by 
Kitchen,  who  maintains  tiut  he  was  told 
that  the  line  was  up  to  Qie  north  or  new 
channel  of  tibe  river,  and  that  there  was 
nearly  160  acres  in  the  tract  He  accepted, 
however,  a  deed  calling  for  "129.73  acres, 
more  or  lesa,"  and  In  one  place  admits  that 
he  understood  that  be  was  only  buying  the 
old  Beeves  farm.  This  IS-acn  tract  was 
never  a  part  of  that  farm.  evidence 
taxQua  tends  to  show  tibat  the  purchasor 
from  Kitchen  was  informed  by  Kltdien  that 
the  new  dbannel  was  the  line,  as  vnm  the 
present  appellants  by  their  grantors,  the 
Dau^ertys,  who  were  the  vendees  of  fflt- 
chaL  The  respondents  say  that  they  had  no 
knowledge  of  any  adverse  claims  when  they 
todk  the  deed  to  the  18  acres  from  Clarence 
B.  IfcKinley  In  1016,  and  that  tbciy  went 
into  poesesBiai  In  May,  1916,  and  have  been 
In  posseesitm  ever  since.  Prior,  and  during 
the  occupancy  ot  the  Beeves  farm  by  the 
Daughertys,  It  appears  that  there  was  a 
fence  placed  aromid  this  6.60-acre  tract,  and 
timber  cut  therefrom,  but  this  fence  was 
partially,  If  not  totally,  washed  away^  The 
government  plat  tends  to  show  that  the  sur- 
veys on  each  side  of  the  Meramec  river  ran 
up  to  the  respective  banks,  and  followed*  the 
meandurlngs  of  those  banks. 

The  foregoing  are  the  outstanding  facts 
from  ttie  oral  testimony. 

[4]  IT.  Frmn  the  foregoing  evidence^  oral 
and  written,  we  cannot  say  that  the  trial 
court's  flndinc  to  the  effect  that  Kitdien 
only  bought  the  old  Beeves  farm,  and  «ot 
nothing  to  the  vxrrQx  of  the  <Ad  river  channel, 
la  not  sniKKHrted  by  substantial  evidence.  In 
fact  when  Kitchen  got  his  deed,  he  got  with 
It  an  abstract  of  title,  tho  first  page  of  whidi 
reads: 

"Abstract  of  title  to  the  following  describ- 
ed lands  sitnate  in  Crawford  county,  Missouri: 
S.  %  of  S.  W.  %  fr..  south  of  river  (50.61 
ures).  Sec  S,  Twp.  88,  Bug.  S.  N.  W.  %  N. 
W.  ^  (40  acres),  Sec.  8,  Twp.  38,  Rng.  3.  N. 
B.  %  N.  W.  ^  (39l12  acres).  Sec.  8,  Twp.  88, 
Bog.  8.  Note  See.  6-8S-3  Is  S.  ^  of  S.  W. 
f  rL  lit  ooataining  SaSl  acres." 

lAese  figures  aggregate  the  120.78  acias 
mentioned  in  his  deed.  They  are  the  very 
figures  found  upon  the  government  plat  of 
tbe  land,  ^idi  plat  was  In  the  chain  of  title, 
and  of  which  the  law  wlU  Impute  to  him 
knowledge.  This  plat  and  the  field  notes 
therewith  gave  to  him  the  metes  and  hounds 
288S.W.-81 
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of  tbe  land  in  the  southwest  fractional  quar- 
ter of  section  6.  But  aside  from  this  the 
court  could  well  find  that  Kitchen  Imew  that 
he  was  getting  no  part  of  tbe  18-acre  tract 
The  court  did  so  find,  and  we  cannot  dle- 
tnrb  that  finding,  because  It  la  supported  by 
Bubstential  evldrace. 

[I]  But  passing  to  the  record  status  of 
the  land  purchased  by  Kitchen,  it  should  be 
added  that  the  government  surveys  were 
made  before  tbe  stote  acquired  any  interest 
In  those  lands.  Field  notes  and  a  plat  of 
these  surveys  were  matters  of  record.  These 
field  notes  will  control  in  ascertaining  loca- 
Uons,  even  though  the  monumrats  esteblisb- 
ed  are  gone.  Bradshaw  v.  Edel«i,  194  Mo. 
loc.  dt.  661.  92  S.  W.  691 ;  Lumba  Co.  t. 
Ripley  County,  270  Mo.  loc  dt  135,  1»2  S. 
W.  996v  E^om  these  Add  notes  the  surveyor 
had  no  trouble  locating  the  00.61  acres,  de- 
scribed  as  the  south  part  of  the  southwest 
quarter  of  section  6,  and  as  so  found  It  In- 
cluded neither  of  this  two  tracte  Involved  in 
this  case. 

[I]  The  United  States  government  retain- 
ed title  to  the  18  acres  until  1908.  The  mere 
fact  that  since  the  snrvey  In  1821  two  dum- 
nels  had  been  formed  in  tbe  river,  and  tbe 
prindpal  channel  of  the  two  divided  this 
18-acre  tract,  did  not  diange  the  ownership 
in  the  government. 

"A  man  may  own  land  bordering  npon  the  riv- 
er, and  if  the  latter  cute  and  divides  it  into 
two  tracts,  he  does  not  lose  dther  tract  or 
any  portion  thereof,  except  that  which  has  been 
vashed  away  by  tbe  stream."  Grady  v.  Boyar, 
181  S,  W.  loc.  dt.  432. 

So  that,  even  If  It  were  tme,  that  there 
had  been  an  absolute  change  in  the  river 
diannel,  the  United  States  government  held 
title  to  all  of  the  18-acre  tract.  Including  the 
6.50-acre  tract  In  dispute,  until  It  parted 
with  title  In  1908  to  McESnley.  The  evidence 
tended  to  show  a  dear  record  title  in  re- 
spondents, and  the  finding  of  the  trial  court 
was  therefore  correct.  It  may  be  the  ab- 
solute title  to  a  part  of  the  4.5(Kacre  tract 
follows  this  titl^  but  of  this  later. 

[7, 1]  V.  The  Interest,  if  any,  of  the  re- 
spective parties  to  the  4.G0-acre  tract  is  de- 
pendoit  upon  the  duuracter-  of  -the  Meramec 
river  as  to  ite  navigability.  In  27  B.  a  I>. 
p.  1302,  it  Is  said: 

"By  the  great  weight  of  authority  In  this 
country,  navigable  waters  are  now  defined  as 
waters  capable  of  being  navigated;  that  ia, 
navigable  in  fact  This  definition  is  in  accord 
with  the  dvil  law  on  the  subject  In  the  words 
of  the  IMgests,  a  navigable  river  is  statio  iturve 
navigio.  The  rule  by  which  to  determine 
whether  waters  are  na^gable  is  variously  stat- 
ed, but  dearly  enough  defined.  The  test  of  nav- 
igability of  a  river,  as  stated  by  the  Supreme 
Court  of  tbe  United  States,  is  that  those  rivers 
are  navigable  In  law  when  they  are  nsed,  or  are 
BUBceptible  of  being  used,  in  thdr  ordinary 
condition,  sa  highways  for  commerce,  over 
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which  trade  and  travel  are  or  may  be  conducted 
In  the  customary  modes  of  trade  and  travel  on 
water.  Another  test  Is  whether,  in  ita  ordi- 
nary state,  a  stream  or  body  of  water  has  ca- 
pacity and  snitabilitr  for  the  uauat  purpose  of 
nayigatioD,  oseendiBg  or  descending,  by  Tessels 
such  as  are  employed  in  the  ordinary  purposes 
of  commerce,  whether  forelKn  or  inland,  and 
whether  ateun  or  sail  veaaels.^ 

^ere  are  cases  wbicb  call  rafting  logs 
commerce  upon  tbe  stream,  and  broaden  tbe 
Wew  of  tbe  forcing  rule  as  to  navigable 
streams.  In  Mlssouii,  however,  we  bave 
taeld  to  tbe  more  rigid  rule,  and  wltb  some 
aggresaivenesa.  State  ex  rel.  t.  Taylor,  224 
Mo.  loc.  dt.  484  et  seq..  123  8.  W.  892;  Lum- 
ber Co.  T.  Ripley  Oonnty,  270  Mo.  loc.  dt. 
130  et  seq.,  192  S.  W.  996.  The  first  ot  tbose 
cases  deals  with  Charlton  river,  and  tbe 
latter  vljb  Current  river.  Eacb  were  de- 
dared  nonnavigable,  notwithstanding  we  bad 
early  statates  declaring  tbem  to  be  public 
highways.  Such  statutes,  however,  did  not 
declare  tbe  streams  to  be  navigable  streams. 
In  1839,  we  find  an  act  (Laws  of  1838-39, 
p.  83)  which  declares:  ' 

"All  that  part  of  tbe  Merrimac  river,  In  the 
state  of  Missouri,  Ijmg  below  the  mouth  of 
Crooked  creek,  la  hereby  dedared  a  pabUc 
highway.** 

We  take  It  that  tbls  refers  to  tbe  stream 
Involved  In  this  case,  alUuragb  the  spelling 
differs.  Wb  know  of  no  other  stream  to 
which  this  act  of  1889  conld  apply.  In  tbe 
first  place  this  act  does  not  declare  the 
stream  to  be  a  navigable  straim,  and  if  it 
did  so  dedare  it  would  be  against  <the  real 
fiacto.  State  ex  rd.  v.  Taylor,  supra.  We 
have  never  heard  that  tbe  wblte  sails  of 
commerce  floated  upon  Ibe  waters  of  the 
Ueramec  when  It  was  at  its  ordinary  stages. 
We  don't  know  historically  or  otherwise  Qf 
any  spedal  commerce  whldi  It  has  carried. 
Its  treadiery,  as  a  streaiq  for  baOiiug  and 
canodng,  near  St.  Lonls,  Is  well  known,  but 
its  navigability  up  In  (^rawford  county  (near 
the  bead  waters  of  tbe  8tr»m)  will  not  be 
judidally  noticed.  On  the  omtrary,  we 
would  ratber  take  notice  that  sucb  stream 
la  not  a  navigable  stream  witbln  tbo  most 
soundly  reasoned  mles  npon  the  subject  Tbe 
record  In  the  case  is  silent  as  to  the  use  or 
Blze  of  tbe  stream,  where  it  flows  through 
Crawford  county,  and  the  Jndldal  knowl- 
edge that  we  have  of  state  history  woidd 
predude  us  tttm  saying  that  tbe  stream  is 
a  navigable  one,  but  we  wonid  bave  to  Judi- 
dally know  tbe  ewtrary. 

[>]  In  view  of  ttie  fact  that  the  Meramec 
la  a  nonnavigable  stream,  was  the  trial 
court  right  in  Its  mllng  as  to  tbe  4.60-acre 
tract?  Sudi  court  was  tight  in  refusing 
to  bold  fliat  the  plalntUfs  acquired  any  title 
te  advaarsft  posaoaslon.  but  not  further  In 
our  judgment.  Tbls  4.00-acre  tract  was  the 
old  cbannd  of  tbe  Meramec.  Tbe  owner  of 


the  Reeves  farm  (this  being  a  nonnavigable 
stream)  owned  to  tbe  middle  thread  of  the 
stream  when  It  was  in  fact  a  stream.  Ob 
the  other  hand,  Qie  tmnen  of  tbe  18-aae, 
tract,  to  the  north  likewise  owned  to  the 
middle  thread  of  the  stream.  Lumber  Co. 
V.  Ripley  County,  270  Uo.  lod.  dt  128  et  seq.. 
192  S.  W.  006. 

[18]  So  that  both  plaintift  and  defend- 
ants have  some  Interest  in  tbe  4.S0-acTe  tract 
But  can  tbe  parties  complahi  as  to  tbls  er- 
ror In  tile  indgment?  The  req>ondaits  can- 
not cmnplaln,  because  they  flailed '  to  ap- 
peal, and  acquiesced  in  tbe  Judgment  Can 
the  appdlants  complain?  Tb^  bad  no  sodi 
the<ny  below,  and  famished  the  Court  no 
evidence  from  which  tbe  court  could  de- 
I  termlne  the  middle  thread  of  the  old  stream. 
I  Strictly  Bpeeklng,  appellants  are  not  In  mndi 
I  position  to  complain  about  having  an  in- 
terest, leas  than  the  whole,  In  this  4JS0*cn 
tract.  Th^  did  not  urge  sndi  below,  and 
did  not,  as  tbe  law  required  of  tbem,  fur- 
nish the  facts  to  determine  an  taitorest,  less 
than  the  whole  interest  Benne  v.  Miller, 
149  Mo.  loc.  dt  2«S,  00  S.  W.  824;  Brum- 
mell  V.  Harris,  148  Ho.  loc  dt  440,  60  S.  W. 
93.  Under  these  cases  had  the  trial  court  at- 
tempted to  adjudge  plaintiffs*  portion  at  the 
4.50-acre  tract,  we  would  not  let  It  stand, 
because  plaintiffs  failed  to  put  in  the  proof. 
While  the  trial  court  found  in'  its  findings 
Oiat  ndtber  party  bad  any  interest  In  the 
4J!0-acre  tract,  we  note  that  when  tbe  decree 
or  Judgment  proper  is  reached  It  Is  said: 

"It  is  further  considered,  ordered,  and  ad- 
judged by  tbe  court  that  plaiotifEa*  petition  ai 
to  tbe  following  tract  of  land,  to  wit:  [Here 
follows  the  metea  and  bounds  of  the  4.50-acre 
tract]  be  and  the  same  Is  hereby  dusmlssed." 

From  Uils  It  win  be  noted  that  the  actual 
judgment  is  not  qulto  so  broad  as  the  tecta 
found.  Tbls  is  a  law  case,  and  defmdants 
In  tbdr  answer  had  In  view  Just  what  we 
have  found,  but  ndtber  side  put  in  any 
evidence  as  to  tbe  thread  of  tbe  old  stream. 
Under  all  the  facts  we  do  not  fed  like  re- 
spondaits  should  suffer  by 'a  reversal  of  tbe 
presmt  Judgment  and  a  remandii^  of  the 
cause  for  the  entry  of  a  new  Judgment  We 
prefer  to  rule  that  tbe  plaintiflb  bave  placed 
themsdvea  in  position  of  not  being  able  to 
complain  here.  The  trial  court  wu  not  glvoi 
an  opportunity  to  divide  this  4.6(Kacre  tract 
by  evldraice  as  to  tbe  thread  of  the  stream, 
and,  wblle  the  court  tedmtcally  erred  In 
tbe  matter,  tbe  error  mu  invited  1^  the 
CMiduct  of  plaintiffs  throu^ioat  the  case. 

We  diall  therefore  afllrm  the  Judgmmt 
It  may  be  that  the  parties  can  agree  upon  a 
modification  of  the  Judgment  to  be  entered 
here,  a  matter  which  we  can  consider  later. 
ResptrndeoitB  are  so  dearly  right  as  to  the 
6JX>-acre  tract  (and  In  addition  they  sug- 
gested in  tbe  answer  tbe  j^per  Uieory  of 
the  4JtO-acre  tract)  that  we  do  not  fed  like 
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maMng  tbem  bear  tiie  costs  of  this  appeal, 
which  would  follow  a  judgmemt  of  reversal 
in  a  law  case.  If  It  were  In  equity  we  might 
have  a  different  matter. 

Let  the  Judsment  be  affirmed  tot  tb»  lea^ 
mom  stated. 

All  CQDcnr. 


STATE  ex  rel.  CALHOUN,  Clmlt  Js^Metal. 
V.  REYNOLDS  et  al.,  Judge*  »f  St.  Losto 
Court  of  Appeals.    (No.  2264«.) 

(Ehipreme  Court  bf  Bflssonrf,  In  Bane.   Jnly  8, 
1821.   Motion  for  Behearlns  De- 
nied July  22.  1921.) 

1.  Certlsrarl  «=>64(l)  —  Proviso*  of  Sapreae 
Cesrt  OS  oertlerarl  to  Court  of  Appeals, 

.  On  certiorari  it  is  not  the  province  of  Oie 
Supreme  Gonrt  to  determine  wbetber  the  Court 
of  Appeala  erred  in  ita  application  of  rulea  of 
law  to  the  facts  stated  Id  its  opinion,  but  only 
whether  upon  those  facts  It  annouDced  some 
condasion  of  lav  contrary  to  the  last  previous 
ruling  of  Supreme  Court  on  the  same  or  a  simi- 
lar state  facta. 

2.  Certiorari  «=964(i)  —  HoMlsg  of  Coart  of 
Appeals  Is  proWbltles  that  petition  did  not 
•bow  Jttriedletlosal  faets  error  of  opinion, 
not  to  bo  quasfeed  by  Sopresie  Coart  os  cer- 
tlorsrl. 

Brror  of  Court  of  Appeals  in  a  prohibition 
proceedius,  in  holding  that  a  petition  In  the  trial 
court  did  not  show  Jurisdfctloiial  facts  sufficient 
to  warrant  the  appointment  of  a  receiver  by 
the  trial  court,  was  error  as  a  matter  of  opin- 
ion, and  the  Supreme  Court  on  certiorari  has 
no  authority  to  quash  its  Judgment 

3.  Certiorari  «»64(l)  —  Mlsappiloatlon  by 
Cosrt  of  Appeals  of  rates  anaossootf  Is  Ss- 
preme  Coart  deolsloss  held  sot  to  ooMtHsts 
orror  oogaUaMe  es  certiorari. 

Misapplication  by  Court  of  Appeals  of 
rules  announced  in  Supreme  Court  dedsioma 
doea  not  constitute  error  cognizable  on  certio- 
'  rari  in  the  Supreme  Court,  where  the  facta  are 
in  no  way  analogous  to  the  facta  in  Supreme 
Court  cases. 

4.  Cosrtt  ^=923 1  (4)— DedsloN  of  Court  of  Ap* 
peals  held  not  la  oonfllot  with  decision  of  Su- 
preme Court. 

In  certiorari  proceeding  ia  Supreme  Court, 
held,  that  opinion  and  indgment  of  Court  of  Ap- 
peals in  prohibition  proceeding,  which  interfer- 
ed with  action  of  drcnit  court  after  that  court 
had  determined  ud  assumed  jurisdIcUon  on  the 
facta  before  it,  was  not  in  conflict  with  ded- 
siona  of  Supreme  Court. 

8.  Cosrti  «:s>23l  (4)  —  Deelilos  of  Coart  of 
Appeals  held  sot  la  eosfllot  with  Sspresie 
Coart* s  deirttlose. 

In  certiorari  proceeding  In  Supreme  Court, 
Md,  that  a  Judgment  of  a  Court  of  Appeals 
concerning  jurisdiction  to  appoint  a  receiver  for 
a  corpoxatltm  whidi  has  no  officers  or  directors, 
nd  whose  property  is  threirtened  with  sale, 
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waste,  or  diaripatioa,  was  not  in  onfllet'with 
a  decision  of  the  Suvrens  CmtL 

Certiorari  by  the  State  of  Missouri,  on  the 
rriatlon  of  John  W.  Calhoun,  Judge  of  the- 
Circuit  Court  of  the  Olty  ot  St.  Louis,  and 
others,  to  quash  a  judgment  entered  by  the 
St.  Louis  Court  of  Appeals  in  prohll^Jtlon, 
brought  at  the  relation  of  George  T.  Priest 
against  the  named  relator  (2^6  S.  W.  329), 
which  judgment  restrains  and  mjolns  the 
re^tondent  judge  fnnn  pxoeoeding  tnrtber  in 
the  suit  of  J.  H.  Conradss  and  othera  against 
the  Blue  Bird  AK)liaiice  Company;  Hon. 
George  D.  Reynolds  and  others,  Judges  ot 
the  St  Louis  Court  of  Appeals,  bting  ro- 
apondents.  Death  of  the  named  respondent 
having  been  suggested,  the  cause  has  been 
revived  against  the  Hon.  Gharlea  H.  Daues^ 
S accessor  Judge.  Writ  quashed. 

Smith  &  Fearcy,  of  St  I<ouls,  for  relators. 
G.  T.  Priest,  of  St  Loula,  for  reepondemts. 

EXDEIBj  J.  Rotors  seek  by  writ  of 
certiorari  to  quash  a  judgment  altered  by 
the  St  Louis  Court  of  Appeals  In  an  original 
proceeding  In  prohibition  brought  at  the 
relation  of  George  T.  Priest  against  John 
W.  Oalfaomw  Judges  226  8.  W.  829,  which 
Judgment  restrains  and  enjoins  the  respond- 
ent judgo  tnm  proceeding  farther  in  the 
suit  of  J.  H.  Conrades  et  at  t.  Blpe  Bird 
Appliance  Company,  pending  to  the  'circuit 
court  of  13ie  city  of  St  Louis,  in  whlc^'snlt 
the  said  Judge  had  tlimtofore  an>olnted  a 
receiver  for  the  said  Blue  Bird  Appliance 
Company.  The  d«ith  of  m^ndent  herein, 
the  Hon<»rable  Oetngs  D.  Reynolds,  having 
^been  suggested,  this  cause  has  been  revived 
against  the  Smorable  Charles  H.  Danes, 
successor  judge  ot  the  St  Louis  Oonrt  of 
Appeals. 

The  facts  in  the  proceeding  in  prohlbtUon, 
which  are  most  relevant  to'  this  review,  are 
thus   stated  In  the  opinion  of  the  Court  of 

Appeals:  ' 

"It  appears  that  on  Hay  2S,  1920,  John  H. 
Conrades,  Thomas  Mellow  and  Ben  G.  Brink- 
man  were  by  the  circuit  court  of  the  city  of 
St.  Louis  appointed  receivers  of  a  certain  cor- 
poration known  as  the  Blue  Bird  Blannfactur- 
ing  Company,  and  tiiat  said  receivers  took 
charge  of  all  of  the  assets  of  the  said  company 
under  their  powers  as  receivers  of  said  com- 
pany, and  that  amoogst  said  assets  were  51 
per  cent,  of  all  of  the  capital  stock  of  a  corpo- 
ration known  as  the  Blue  Bird  Appliance  Cinn- 
pany,  a  MiaBouri  corporation. 

"On  June  19,  1920,  said  John  H.  Conrades, 
Tbomaa  Mellow,  and  Ben  O.  Brinkman,  as  re- 
ceivers of  the  said  Blue  Bird  Manufacturing 
Company,  and  as  such  owners  of  51  per  cent.' 
of  the  capital  stock  of  tiie  Blue  Bird  Appliance 
Com^ny,  filed  a  suit  in  the  -drcuit  Court  of 
the  city  of  St  Xionis,  wher^  said  receivers 
asked  for  the  appointnent  of  a  receiver  for  the< 
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■Aid  Bine  Bird  Appliance  Company,  and  vpoa 
tbe  same  day  a  temporary  receiver  was  dnly  ap- 
pointed end  qualified.  Thereafter  the  court, 
on  AogUBt  20, 1920,  appointed  a  permanent  re- 
ceiver, npon  the  givii^  of  a  bond  in  the  sum 
of  $2S,000,  which  bond  was  on  the  same  day 
filed,  presented,  and  approved  by  the  eonrt. 
Hinee  which  time  the  Jadge  of  the  drcnit  court, 
respondent  here,  has  retained  jurisdiction  of 
the  said  case  continaoasly,  and  the  receiTer, 
idnee  the  date  of  hhi  appointment  as  permanent 
receiver,  and  ap  to  the  time  of  the  filing  of  the 
application  for  a  writ  of  prohibition  herein,  has 
continued  in  charge  of  and  In  control  of  the 
property  of  the  said  Bhie  Bird  ^^iance  Com- 
pany. 

"The  main  allegations  set  out  In  the  petition 
of  the  said  Conradea  et  al.,  receivers  of  the 
Blue  Bird  Manufacturing  Company,  and  as  such 
holders  cnC  SI  per  cent,  of  the  capital  stock  of 
the  Blue  Bird  Appliance  Company,  In  which  pe- 
tition the  appointment  of  a  receiver  for  tbe  said 
Blue  Bird  Appliance  Company  is  sought  (aa 
appears  from  tbe  respondents  return  herein) 
are: 

"  'A.  The  plalntiflFs  in  said  cause  were  stock- 
holders owning  $6,100,  par  value,  of  the  cap- 
ital stock  of  tbe  defendant  corporation,  whose 
total  capital  was  fl0,000,  and  were  also  credi- 
tors to  the  extent  of  approximately  (400,000. 

**  3.  That  the  assets  of  the  defendsnt  corpo- 
ration located  in  various  states  were  being  sub- 
jected to  attachment  anita,  levies  and  other 
forms  of  waste,  and  that  all  of  aaid  assets  were 
in  danger  of  balttf  otteriy  destroyed  and  dlsti- 
pated. 

"  'C.  That  all  of  the  directors,  officers,  man- 
agers and  executives  of  the  defendant  com- 
pany had  on  the  17th  day  of  June,  1020,  re- 
signed and  abandoned  the  proper^  and  assets 
of  the  defoidant  corporation,  and  default 
corporation  waa  without  any  cheers,  direc* 
tors,  managers  or  executives. 

"  *D.  That  unless  a  receiver  were  appointed 
by  the  court  the  value  of  plaintiffs*  stock  in 
the  defendant  corporation  would  be  utterly  de- 
stroyed, and  tbe  value  of  plaintiffs'  claim  would 
bo  utterly  destroyed. 

"  *B.  The  prayec  was  for  the  appointment  of 
a  temporary  receiver,  an  Inquiry  by  the  court 
into  all  the  facts  alleged,  the  appointment  of  a 
permanent  receiver  and  for  all  general  -and  eqnl- 
table  relief  that  to  tit*  court  under  the  dream- 
staneea  might  aeom  meat  and  proper.* 

"On  October  19>,  lOSO,  a  petition  in  bankrupt- 
cy was  filed  in  the  United  States  District 
Court  for  tbe  Eastern  District  of  Missouri  by 
certain  creditors  against  tbe  Blue  Bird  Appli- 
ance Company.  One  of  the  grounds  of  alleged 
bankruptcy  of  the  said  Appliance  Company  set 
forth  in  the  bankruptcy  petition  is  the  appoint- 
ment of  a  receiver  for  the  said  Blue  Bird  Ap- 
pliance Company  in  the  cause  of  Conradea  «t  aL 
V.  Blue  Bird  Appliance  Company,  abova  men- 
tioned." 

The  opinion  further  recites  that  Uie  appli- 
cation for  the  writ  of  prohibition  contains 
avermrats  tbat  the  relator  Priest  is  a  cred- 
itor of  the  Blue  Bird  Appliance  Company  in 
tbe  som  of  $7,600  and  had  attempted  to 
perfect  a  lien  therefor  by  attachment  pwK 
ceedlnga  but  that  the  aforesaid  bankruptcy 


proceeding  was  designed  to  defeat  tbe  said 
lien;  that  altbongb  interested  In  defeating 
the  proceedings  in  bankruptcy,  be- (the  rela- 
tor Priest)  conld  not  therein  attack  the  ap- 
pointment of  the  recover  for  the  said  Blue 
Bird  Appliance  CMupany,  aa  such  atta^ 
would  be  collateral,  but  that  the  <mly  course 
open  to  blju  was  to  xaise  the  questlcm  of 
Jurisdiction  by  a  direct  proceeding;  that  the 
circuit  court  was  without  jurisdiction  to  ap- 
point a  rec^Tflr  Sn  tbe  salt  of  Conradea  et 
aL  T.  Bine  Bird  Anmanee  Company,  savb. 
lack  of  jurladictloa  appearing  v^ot  the  face 
of  the  petition  filed  in  said  cause. 

Proceeding,  the  opinion  recites  that  re- 
spondent's return  to  tbe  preUminary  rule  la- 
soed  sbowB  that  the  rdator  Priest  had  been 
an  oflSoer  and  director  of  the  Blue  Bird  Ap- 
pliance Company  up  to  the  18th  day  of  Jane, 
1920,  on  whldi  day  be,  with  the  other  of- 
flcere  and  directors  of  tbe  company,  bad  re- 
signed as  such  officers  and  directors;  that 
Immediately  after  resigning  aa  officers  ana 
directors  of  tba  Bine  Bird  Ajwllanoe  Com- 
pany all  of  tbe  stodcboldws  <tf  that  company 
except  relator  Priest  (who  owned  one  share) 
and  tb»  aftwesald  Oonrades,  Mellow  and 
Brlnkman,  receivers  of  the  Blue  Bird  Man- 
ufacturing Company,  left  Oie  dty  of  St 
Louis. 

Fnrthra  matters  pertinent  to  a  det«mina- 
tlon  of  tbe  contentionB  of  relators  herein,  as 
to  why  the  Judgment  of  the  Court  of  Aiq>eals 
should  be  quashed,  will  be  adverted  to  in 
the  course  of  the  oplnlcm. 

[1]  I.  At  the  threshold  of  a  nmalderation 
of  the  questions  presented  by  relators,  let  us 
reaffirm  the  doctrine  which  we  have  firmly 
enunciated  In  our  most  recoit  prtmounce- 
mraits,  to  wit,  that  in  certiorari  it  Is  not  our 
province  to  determine  whether  the  Court  of 
Appeals  erred  in  its  application  of  rules  of 
law  to  the  facts  stated  In  Its  opinion,  bat 
only  whether  upon  those  facts  it  announced 
some  conclusion  of  law  contrary  to  the  last 
previous  ruling  of  this  court  upon  the  same 
Or  a  similar  state  of  facts.  State  ex  reL 
American  Packing  Co.  v.  Beynolds  et  aL,  230 
S.  W.  642,  decided  en  banc  on  April  30,  1921, 
our  number  22290,  not  yet  [officially]  report- 
ed; State  ex  rel.  Peters  t.  Beynolds  et  al., 
214  S.  W.  loc.  dt'.  122;  State  ex  rel.  Mecbau- 
ica  Amer.  Nat  Bank  v.  Sturgis  et  aL,  276  Mo. 
559,  208  S.  W.  loc.  dt.  462;  Majestic  Mfg.  Co. 
V.  Reynolds  et  aL,  186  S.  W.  1072. 

Belators  In  their  brief  assign  nine  grounds 
of  error,  wherein  it  Is  alleged  that  the  Court 
of  Appeals  failed  to  follow  ^e  last  controll- 
ing decision  of  this  court  All  but  two  there- 
of are  entirely  fordgn  to  the  purview  of  cer- 
tiorari, when  measured  by  the  rule  above 
quoted.  These  two  we  shall  discuss  Id  or- 
der. 

[2,  31  IT.  Relators  nrge  that  tbe  opinion  of 
the  Court  of  Appeals  is  In  conflict  with 
State  ex  reL  V.  Shields,  237  Mo.  329,  141  S. 
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W.  5S5,  and  State  ex  t.  Hms,  281  Sfo. 
493,  500.  133  S.  W.  22.  which  hold,  as  rela- 
tors say.  that  '*where  the  Jurlsdlctlou  ot  a 
court  to  hear  and  determine  a  case  rests  tip- 
on  facts  [the '  Buperrlsory]  court  will  not, 
by  Its  writ  of  prohibition,  prednde  such 
court  trom  determining  Its  jurisdiction  from 
the  facts,  and  after  it  has  ^tetennlned  It  Ju- 
risdiction from  the  facts  will  not  Interfere, 
for  the  reason  that  such  matter  then  becomes 
meK  error  and  can  be  reached  by  s.vpea.v. 
Both  of  the  forcgoii^  cases  wen  proceedings 
In  prohibition  and  while  we  fidly  agree  with 
the  rule  of  law  there  announced,  that  rule 
has  no  relevancy  to  the  case  before  ns  for 
rerlew  for  the  reasons  following: 

That  portion  of  the  opinion  of  the  Court  ot 
Appeals,  which  Is  apposite  to  tiie  contentim 
m^ted.  Is  as  follows: 

"Having  ]n  mind  the  general  mie  tbat  the  ap- 
pointment of  a  reeeiver  is  not  Uie  end  and  ob- 
ject of  litii^tion,  bnt  merely  a  proyisional  rem- 
edy resorted  to  for  the  purpose  of  preserring 
property  InvolTed  in  litigation,  so  that  tlie  re- 
lief awarded  by  the  court,  if  any,  may  be  elFee- 
tnal  (State  ex  rel.  Herriam  r.  Ross,  122  Mo. 
430,  25  S.  W.  M7.  23  L.  B.  A.  S34;  Mfller  T. 
PerkiuB,  154  Mo.  65  S.  W.  874),  does  the 
petition  filed  below  by  the  receiverB  of  the  Bine 
Bird  Manofactaring  Company,  as  holders  of  51 
per  cent  ot  the  stock  of  the  Bine  Bi^d  Appli- 
ance Company  contiUn  allegations  of  fact  suf- 
ficient to  confer  jurisdiction  apon  a  court  of 
equity  solely  for  the  appointment  of  a  receiv- 
er, and  not  ancillary  to  other  relief  sought 
ther^,  for  a  going  corporation?  In  other 
words,  do  the  facts  alleged  In  the  petition 
bring  the  case  within  the  exception  to  the  fore- 
going general  rale,  namely,  that  coorta  of 
equity  have  jurisdiction  *  to  appoint  receivers 
for  corporations  even  in  the  absence  of  express 
fltatutory  authority,  in  cases  of  extreme  ne- 
cessity, for  wUdt  tliere  la  no  other  adequate 
reme^?  •  •  • 

"Neither  the  elementary  text-writers,  when 
the  fun  context  on  the  subject  Is  read,  nor  the 
adjudicated  cases  sustain  the  view  that  a  court 
of  equity  has  jnrladlctton  to  app<dnt  a  receiver 
for  a  going  corporation  upon  allegations  alone 
showing  that  the  corporation  ia  temporarily 
without  officers  and  directors,  unless  it  appears 
that  the  drcumstances  are  such  that  the  condi- 
tion thus  alleged  to  exist  is  one  amounting  to 
a  condition  of  extreme  necessity  for  which  th* 
complainants  have  no  other  adequate  remedy. 
A  fortiori  wonld  this  be  true  where  the  peti- 
tion, though  averring  that  the  corporation  is 
without  offlcers  and  directors,  up<m  its  face 
^owB  that  the  complainants  are  in  control  of 
a  majority  of  the  atoch  of  the  corporation  and 
hence  in  a  position  to  remedy  the  matter  with- 
out invoking  the  extraordinary  power  of  a  court 
of  equity.  •  •  • 

"Do  then  the  dmnnatancea  outlined  in  the 
petition  Itelow  make  out  a  case  of  such  extreme 
necessity,  for  which  there  is  no  other  adequate 
relief,  that  equity  alone  can  grant  adequate  re- 
lief? We  tllink  not.  It  affirmatively  appears 
that  the  petitioners  below,  three  in  number, 
were  the  receivers  of  the  Blue  Bird  Manufac- 
turing Company,  and  aa  such  received  held 


51  per  cent,  of  the  total  capital  stock  of  the 
Blue  Bird  Appliance  Company.  The  relator 
herein,  Oeorge  T.  Prieat,  was  the  owner  and 
bolder  of  one  share  of  the  capital  atock  of  the 
said  Appliance  Company  on  the  day  when  the 
officers  and  directors  of  that  company  resigned, 
and  also  on  the  following  day  thereafter,  when 
the  receivers  for  the  B^inufacturing  Company 
filed  their  receivership  petition,  and  was  prea- 
ent  in  St  Louis  at  that  time.  No  action  what- 
soever was  taken  by  the  said  receivera  of  the 
Blue  Bird  Manufacturing  Company,  though  they 
were  the  owners  and  holders  of  61  per  cent,  of 
the  ato^  of  the  Blue  Bird  Appliance  Company, 
toward  calling  a  special  meeting  of  the  stock- 
holders for  the  election  of  a  new  board  of  direc- 
tors, tiiough  such  action  is  spedfically  pro- 
vided for  by  our  statutes.  Sections  2064-2966, 
Beviaed  Statutes  of  Bfissonri  1909.  The  peti- 
tion thna  deariy  fails  to  exhibit  a  state  of 
facta  from  yrbivHi  a  coort  of  equity  could  con- 
clude that  the  petitioners  had  exhausted  all  rea- 
sonable efforts  to  induce  owporate  action,  but, 
on  the  contrary,  conehisivdy  shows  that  no  ac- 
tion whatsoever  was  taken  on  the  part  of  those 
same  receivers  holding  61  per  <:ent  of  stock, 
toward  calling  a  special  stockholders*  meeting, 
or  otherwise,  but  contented  themselves,  on  the 
very  next  day  succeeding  that  on  which  the 
offlcers  and  directors  of  the  company  bad  re- 
signed, with  seeking  the  aid  of  a  court  of  equity 
to  appoint  a  reeeiver.  thouiA  the  statutes  spe- 
cifically provide  a  metiiod  irf  procedure  under 
such  drcumstances.  And  it  will  be  noticed  tliat 
whatever  proper  amendments  could  be  made  to 
the  petition  below,  theee  falient  and  determina- 
tive facts  in  the  case  conld  not  be  affected 
thereby." 

If  the  Court  of  Appeals  has  erred  In  hold- 
ing that  the  petition  did  not  show  Jurisdic- 
tional facts  sufficient  to  warrant  the  apptdnt- 
ment  of  a  receiver,  it  erred  aa  a  matter  of 
opinion,  and  on  certiorari  we  have  no  au- 
thority to  quash  its  Judgment  on  that  ground. 
State  ex  reL  American  Packing  Co.  v.  Rey- 
nolds et  al.,  supra;  State  ex  roL  Wahl  v. 
Beynolds  et  aL,  272  Mo.  688.  190  S.  W.  978. 
Moreover,  evm  though  the  Court  of  Appeals 
may  have  misapplied  the  rule  announced  in 
the  Shields  and  Mills  Cases,  supra,  to  the- 
facts  before  it  such  misapplication  does  not 
constitute  error  cc^lzable  In  ttils  proceed- 
ing, as  the  facts  hare  are  In  no  way  analo- 
gous to  the  focts  In  the  Shields  and  Mllla 
Cases,  and  no  omflict  can  thweftve  be  eh- 
gendeowd.  State  ex  t61.  COGunonwealOi 
Trust  Go.  V.  Beynolds  at  aU  278  Mo.  090,  213 
S.  W.  804.  FurUiermor^  althous^  Hie  Court 
of  A^teals.  by  its  Judgment,  may  have  inter- 
fered with  the  action  of  the  Clrcnlt  Court, 
after  that  court  had  determined  and  assum- 
ed Jurisdiction  upon  the  facts  before  it.  nev- 
ertheless, by  reastm  of  the  dissimilarity  of 
foots  In  the  cases  dted,  it  cannot  be  said 
that  there  la  a  contrariety  et  oplnlcm  aa 
insisted. 

The  point  made  most  accordingly  be  ruled 
against  relators. 
[4. 1]  lU.  Balaton  alio  contend  that  tba 
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opinion  of  tlie  Court  of  Appeals  Ib  In  con- 
flict with  Price  v.  Trust  Co.,  178  S.  W.  745, 
749,  which  case  relators  claim  holds: 

"That  a  court  of  equit;  has  jnrisdiction  to  ap- 
point a  receiver  for  a  corporation  which  has 
no  officers  or  directors  and  whose  property  Ii 
threatened  with  sale,  waste  or  disdpation." 

To  svBtaln  this  dalm  relators  die  the  fol- 
lowing passage  from  the  Price  Case,  opin- 
ion bj  Feria,      178  S.  yv,.  loc.  dt  749: 

"If  there  were  an  allegation  that  the  Arca- 
dia Country  Clnb  had  no  officers  or  directors 
to  conserre  its  interests  and  protect  ita  prop- 
erty, we  can  see  readily  why  a  court  of  equity 
would  interpose  in  the  event  of  a  threatened 
tale  of  the  property  of  the  club  by  a  mortgagee 
under  an  invalid  or  doubtful  incumbrance.  But 
there  is  a  full  complement  of  officers  and  di- 
rectors of  the  Arcadia  Country  Club  existing, 
and  acting  for  augbt  that  is  said  or  appears. 
Nor  does  it  appear  that  the  Bankers'  Trust 
Company  is  in  possession  of  the  property  or 
any  of  it,  which  it  Is  threatening  to  sell  under 
its  deeds  of  trust  which  are  alleged  to  be  with- 
out consideration,  oi^  void  for  that  thty  are 
based  on  notes  the  making  of  whidi  were  acta 
ultra  vires.  On  the  contrary,  the  dub,  or  the 
vendees  of  the  118  lots  not  reserved,  but  in- 
cluded in  the  deed  of  trust,  seem  to  be,  and 
for  aught  which  appears  to  the  contrary  are, 
in  possession  thereof." 

From  a  perusal  of  tbe  entire  case  above 
moitioned.  It  will  be  apparent  that  the  para- 
graph cited  Is  obiter' dictum;  and  a  reading 
of  the  paragraph  Itself  shows  that  the  open- 
ing stat^ent  is  made  arguendo.  Moreover, 
a  farth»  examination  of  the  opinion  will 
reveal  this  language'. 

"It  is  fundamental  that  there  Is  neither  in  law 
nor  in  equity  any  such  thing  as  a  plain  receiv- 
ership action;  L  e.,  an  action  in  which  a  re- 
ceiver 1b  the  only  desideratum.  In  short,  the 
appointment  of  a  receiver  by  a  court  of  equity, 
except  in  rare  cases  arising  out  of  lunacy  or 
Infancy,  is  ancillary  wholly  to  some  other  ac- 
tion having  some  definite  relief  in  view.  State 
ex  reL  v.  Boss,  1^2  Mo.  435,  25  S.  W.  94,7,  23 
Ii.  B.  A.  634.  The  receiver  is  'the  hand  of 
the  court'  used  to  protect  the  property  and  to 
prevent  waste,  or  to  hold  the  property  in  statu 
quo  pending  Uie  decreeing  of  the  relief  which 
Is  the  crux  of  the  case  broaght;  so  it  neces- 
sarily follows  that,  absent  a  cause  of  action 
stated  in  the  main  case,  there  is  no  ground  for 
the  appointment  of  a  receiver.  Cantwell  v. 
Lead  Co.,  109  Mo.  1,  97  a  W.  187;  PuUis  v. 
Pullis,  157  Mo.  666,  57  S.  W.  1096." 

And  a  reference  to  the  petition  In  the  in- 
stant case,  which  is  epitomized  In  the  opin- 
ion  of  the  Court  of  Appeals,  discloses  that  a 
receiver  was  the  only  desideratum  contem- 
plated thereby.  Hence  the  Judgment  of  the 
Court  of  Appeals,  instead  of  being  contrary 
to  the  Price  Case,  is  consonant  therewith. 
Furthermore,  the  Court  of  Appeals  In  its 
opinion  quotes  at  length,  as  authcnrlty  for  its 
ruling,  passages  from  the  Price  Case  which 


are  declaratory  of  the  doctrine  that  where 
there  Is  any  other  adequate  and  complete 
remedy  a  receivership  Is  precluded.  .And 
Bnally,  even  though  the  opinion  of  the  Court 
of  Appeals  may  be  inconsistent  with  any- 
thing said  In  the  Price  Case  (whldi  Is  con- 
trary to  our  belief),  there  Is  no  conflict 
therewith  for  the  reason  that  the  facts  in- 
volved therein  are  not  i^ilar  to  the  facts 
here. 

IV.  As  said  hereinbefore,  other  reasons 
are  assigned  by  relators  In  behalf  of  the 
relief  sought.  Were  tbe  case  here  on  appeal 
or  writ  of  error  they  might  have  some  rele- 
vancy, but  in  an  application  for  certiorari 
they  have  none.  In  a  proceeding  of  this 
character  the  scope  of  our  Inquiry  has  been 
well  detennined,  and  unless  the  Judgment 
of  the  Court  of  Appeals  contravenes  some 
prior  ruling  of  this  court,  we  will  not  Inter- 
fere. 

After  a  careful  review,  we  find  no  merit 
in  the  errors  urged  by  relators.  It  foDows, 
therefore,  that  the  writ  herein  was  Improv- 
Idently  granted  and  should  be  quashed.  Xt 
Is  so  ordered. 

All  concur. 


STATE  OK  rtl.  KOEHLER  v.  BULGER  et 
Jadges.   (No.  22959.) 

(Snpreme  Goart  of  Missouri,  In  Bane.  Jnly 
8,  1921.    Rehearing  Denied 
Jnly  22, 1921.) 

1.  Masdamn  4s»l07  —  Maodamn  to  proper 
remsdy  to  eaforra  paynaat  of  salai7  txsd  by 

law. 

Where  the  amount  of  salary  of  a  public  of- 
ficial is  fixed  by  law,  and  no  discretion  is  left 
in  disbursing  officers  as  to  the  amonnt  paid, 
mandamus  is  the  proper  remedy  to  enforce 
payment  of  the  salary. 

2.  Counties  «=374(S)-^tatu1es  constmed  at 
to  salary  of  surveyor  and  highway  engineer. 

Under  Bev.  St.  1909,  S  10737,  enacted  in 
1907,  setting  the  salary  of  the  surveyor  of  JaiA- 
son  county  at  $3,000  per  year,  and  section 
10556,  providing  that  in  a  count?  containing  a 
city  of  more  than  100,000  inhabitants  the  coun- 
ty surveyor  ahould  be  ex  officio  county  high- 
way engineer,  and  that  bia  salary  as  surveyor, 
and  ex  offido  county  highway  engineer  Bhonld 
be  not  less  than  $2,000  and  not  more  than  $3,- 
000,  since  the  office  of  surveyor  was  a  very  old 
office  and  the  salary  was  fixed  by  law  before 
enactment  of  the  statute  making  him  ex  officio 
highway  engineer,  it  was  the  intention  in  sec* 
tion  10556  to  provide  for  a  salary  for  the  ex 
officio  office  in  addition  to  the  salary  as  sur- 
veyor. 

3.  Counties  €=»74( 5)— Statutory  salary  of  vx 
offlcfo  highway  engineer  held  In  addition  to 
salary  as  county  snrveyor. 

Under  Bev.  St  1919. 1 10^7,  amending  sec- 
tion 1056^  Rev.  St.  1009,  and  allowing  county 
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court  to  set  the  RaUry  of  tli«  larreyor  and  ex 
officio  highway  ensineer  at  from  $3,000  to  $5,- 
000,  and  in  view  of  the  fact  that  the  salary  of 
the  county  snrreyor  of  coantiea  cont^inr 
cities  of  100.000  inhabitants  or  more  was  al- 
T9mdj^99t  at  93,000  par  year  by  Rev.  St  1910, 
{  110£l,  the  intention  (d  the  Itegidature  evi- 
dently was  to  provide  a  salary  of  from  $3,000 
to  $5,000  per  year  for  the  ex  officio  office  of 
county  highway  engineer  in  addition  to  the 
salary  of  $3,000  per  year  for  the  office  of  coun- 
ty surveyor,  and  $3,000,  beliiff  the  minimum  fix- 
ed by  law,  must  be  paid  in  addition  to  th«  sal- 
ary as  county  snrreyor. 

Orlgiiial  petition  for  writ  of  mandamua  by 
the  State,  on  ^relation  of  Leo  B.  Ko^er, 
County  Surveyor  of  JacksoD  Oounty.  against 
MUes  Bnlger.  Presiding  Judge,  and  James  B. 
Oilday  and  another.  Associate  Judges,  of 
the  Connty  Oonrt  of  Jacksonr  County,  Mo.,,  to 
cfUDpel  payment  of  salary  of  $250  per  month 
as  ex  officio  county  highway  engineer.  Al- 
ternative writ  <tf  mandamus  mode  permanent. 

CUnton  A.  WeUb,  of  Kansas  City,  for  re- 
lator. 

A.  L.  Cooper,  Connty  Connselor,  and  Wal- 
lace Sntherlftnd,  Asst  County  Connsclw,  both 
of  ^nsaa  City,  for  respondents. 

ORATES*  J.  Tills  Is  a  proceeding  In  man- 
damns.  To  relator's  petition  the  respondents, 
who  constitute  the  county  court  of  Jackson 
county,  entered  tbelr  appearance,  waived  the 
issuance  of  our  alternative  writ,  and  filed 
their  demurrer  to  such  petition  as  if  it  were 
tbe  alternative  writ.  The  questions  are  pure- 
ly anestions  of  law.  Relator  was  elected 
county  surveyor  of  Jackson  county  In  Novem- 
ber, 1920,  and  took  possession  of  bis  office 
January  1,  1021.  The  contest  is  over  the 
amount  of  salaries  to  which  he  Is  entitled. 
By  virtue  of  hia  election  to  the  office  of  coun- 
ty surveyor  he  avers  that  he  became  ex  offi- 
cio county  highway  engineer  of  said  county. 
He  avers  that  he  is  entitled  to  $250  per  month 
as  county  surveyor  and  bridge  commissioner, 
which  he  says  the  respondents  have  regularly 
paid  him.  He  also  avers  that  he  la  entitled 
to  $250  per  month  aa  ex  officio  county  high- 
way engineer,  which  salary  for  the  month  of 
January  the  respondents  duly  paid  to  him, 
but  that  since  said  month  of  January  the  re- 
spondents have  claimed  that  he  was  only  m- 
titled  to  the  sum  of  $2,000  per  year  as  ex 
officio  county  highway  engineer,  Instead  of 
$3,000,  thus  making  his  aggr^te  salaries 
for  the  two  offices  $5,000  per  annnm.  Instead 
of  $6,000  per  annum.  He  avers  that  since 
January  the  respondents  have  tendered  to 
blm  each  month  a  warrant  for  bis  salary  as 
ex  officio  county  highway  engineer  In  the 
Bum  of  $166.66%,  which  Is  the  monthly  sal- 
ary if  he  Is  only  entitled  to  $2,000  per  annum, 
instead  of  $3,000  per  annum.  These  war- 
rants the  relator  declined  to  accept,  but  bad 
Uironghont  demanded  $250  per  month.  The 
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several  sections  of  the  statutes  under  which 
relator  bases  his  claims  are  cited  and  set 
out  in  bis  petition,  but  these  we  leave  for  the 
opinion.  As  the  demurrer  admits  all  well- 
pleaded  facts,  we  have  the  simple  issue  as  to 
whether  or  not  the  relator,  tinder  the  law,  is 
entitled  to  $250  or  only  $166.66%  per  mouth 
as  ex  officio  county  highway  engtaeer.  He 
asks  that  this  court  compel  the  respondents, 
as  judges  of  the  connty  court  of  Jackson 
connty,  to  issue  him  warrants  for  the  month 
of  February,  March,  April,  and  May  in  the 
sum  of  $250  each,  or  In  the  asgregate  sum 
of  $1,000  for  the  four  months.  Such  la  the 
case  for  determination. 

[1]  I.  It  may  be  conceded,  as  suggested  by 
the  respondents,  that  It  dev<dTes  upon  rela- 
tor to  show  a  dear  right  to  the  remedy  here- 
in sought  If,  however,  the  amount  of  a  sal- 
ary Is  fixed  by  law,  and  for  that  reason  no 
discretion  Is  left  as  to  the  amount,  then  man- 
damus Is  an  appropriate  remedy  to  enforce 
the  payment  of  a  salary  to  a  pubUc  ofSdal 
against  Uie  t^cer  or  offlcexs  wlmse  duty  It 
Is  to  pay  sudi  official.  In  sncb  eases  tbe  sal- 
ary Is  a  fixed  amount,  If  tt  oista  at  all,  and 
tbe  sole  question  Is  the  l^al  one  as  to  wheth- 
er or  not  there  Is  a  llablU^.  In  the  Insist- 
ence above  respcmdaits  do  not  mean  to  ques- 
tion the  remedy  used  In  this  case,  but  what 
they  mean  Is  that  It  must  be  i^aln  that  the 
salary  didmed  Is  one  allowed  by  law.  This 
clearly  appears  from  the  whole  brief. 

[2]  II.  Relator  contends  that  be  holds  two 
offices,  one  by  election  and  the  other  ex  officio. 
These  offices,  be  contends,  are  created  and 
governed  by  separate  laws,  and  the  duties 
thereof  fixed  by  such  separate  laws,  and  fur- 
ther that  tbe  salaries  are  likewise  fixed  by 
these  separate  statutes.  The  county  survey- 
or and  bis  duties  and  fees  are  fixed  by 
chapter  117,  R.  S.  1919.  It  Is  an  ancient 
office  coming  to  as  from  territorial  days. 
Highway  engineer  Is  much  more  modern 
(Laws  of  1907,  p.  401),  and  the  provisions  of 
law  governing  this  office  are  found  In  article 
6  of  chapter  98,  R.  S.  1919.  By  the  act  of 
1907,  supra,  the  office  was  first  created.  In 
1909  this  act  of  1907  was  repealed  and  a  new 
law  enacted  In  lieu  thereof,  which  became 
article  5  of  chapter  ,102,  R.  S.  1909.  This  act 
of  1909  in  its  general  provisions  Is  substan- 
tially the  same  as  the  present  taw,  article  6 
of  chapter  98,  B.  S.  1919.  There  were,  how- 
ever, some  changes  made  in  1919,  which  are 
material  here.  It  Would  perhaps  be  best  to 
start  with  the  act  of  1907.  Laws  of  1907,  p. 
401.  By  this  act  there  was  created  In  tbe 
several  counties  of  tbe  state  "the  office  of 
county  highway  engineer."  Such  officer  was 
to  be  appointed  the  county  court  for  a 
term  of  two  years,  the  salary  of  which  office 
should  not  be  less  than  $300  nor  more  than 
$2,000,  as  might  be  fixed  by  an  order  of  the 
county  court  The  ofi3ce  was  separate  and 
distinct  from  that  of  county  surveyor.  The 
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county  snrveyor  was  not  meoUoned  In  the 
act  Bjr  the  act  of  1909,  which  became  article 
G  of  chapter  102,  R.  S.  1909,  the  first  section 
(section  10551,  R.  S.  1909)  created  the  office 
of  county  highway  engineer,  such  office  to  be 
appointed  by  the  coonty  court  for  term  of 
one  year,  and  until  bis  successor  was  ai»- 
polnted  and  qualified.  This  section  105S1  ap- 
plied to  the  "several  counties"  of  the  state. 
The  fee  proTislon  of  this  act  of  1909  (which 
became  section  10503,  B.  S.  1909)  reada: 

"The  county  highway  engfaieer  shall  reeeWa 
such  eompcDsatioD  as  may  be  fixed  by  order  of 
the  county  court  of  his  respective  county:  Pro- 
vided, his  aaUry  shall  not  be  less  than  three 
hundred  dollars  nor  more  than  two  thousand 
dollars  per  annum:  Provided  further,  that  in 
all  counties  in  this  state  which  contain  or  may 
hereafter  contain  more  than  fifty  thousand  in- 
habitants, and  whose  taxable,  wealdi  exceeds,  or 
may  hereafter  exceed,  the  sum  of  forty-five 
million  dollars,  and  wbldi  adjoin  or  contain 
therein,  or  may  hereafter  adjofai  or  contain 
therein,  a  dty  ot  more  than  one  hundred  thou- 
sand inhabitants  by  the  last  decennial  census, 
the  county  surveyor  and  ex  officio  highway  en- 
gineer shall  receive  a  salary  of  not  less  than 
two  thousand  dollars  nor  more  than  three  thou- 
sand dollars,  as  may  be  fixed  by  the  count? 
court" 

By  section  10556,  B.  S.  1909,  the  c(MUity 
court  was  authorized  to  appoint  the  county 
surveyor  as  county  highway  engineer.  If  he 
were  competent.  In  which  event  such  county 
highway  engineer  should  "receive  the  com- 
pensatlon  fixed  by  the  county  court,  as  pro- 
vided In  section  1(KSS3,  In  lieu  of  all  fees,  ex- 
cept such  fees  as  are  allowed  by  law  for  his 
aerrlces  as  county  surveyor."  Up  to  this  date 
no  fees  bad  been  established  for  a  county 
highway  engineer,  nor  Is  It  a  fee  office  now. 
It  was  a  salary  as  fixed  by  the  county  court 
There  were  fees  then  allowed  to  the  county 
sorreyor.  Section  10714,  B.  S.  1909.  See,  al- 
so, B.  S.  1909, 1  11327f  as  to  counties  having 
50,000  or  more  inhabitants  and  which  adjoin 
a  city  of  more  than  800,000  Inhabitants.  In 
this  section  10666,  R.  S.  1909,  it  was  further 
provided: 

"Provided,  however,  that  in  all  counties  in 
this  state  which  contain  or  which  may  hereaft- 
er contain  more  than  fifty  thousand  inhabitants, 
and  whose  taxable  wealth  exceeds  or  may  here- 
after exceed  the  sum  of  forty-five  million  dol- 
lars, or  which  adjoin  or  contain  therein,  or  may 
hereafter  adjoin  or  contain  therein,  a  city  of 
more  than  100,000  inhabitants  by  the  last  de- 
cennial census,  the  cotmt;  surveyor  shall  be  ex 
officio  county  highway  engineer,  and  his  salary 
as  surveyor  and  ex  officio  county  highway  en- 
gineer shall  be  not  leas  than  two  thousand  dol- 
lars and  not  more  than  three  thousand  dollars, 
as  may  be  fixed  by  the  county  court,  and  all  fees 
collected  in  such  counties  the  surveyor,  for 
his  services  as  surveyor,  shall  be  paid  Into  the 
county  treasury,  to  be  placed  to  the  credit  of 
the  county  revenue  fund." 


This  covered  Jadcson  county,  bnt  in  1907 
the  county  surveyor  of  said  county  had  been 
placed  on  a  salary  basis,  and  his  salary  fixed 
at  $3,000  i)er  year,  payable  monthly.  B.  S. 
1909,  S  10737;  Laws  of  1907,  p.  420. 

Bearing  in  mind  that  both  sections  10556 
and  10737  applied  to  Jackson  county,  the 
question  la:  How  is  the  expression  "as  sur- 
veyor and  ex  officio  county  highway  engi- 
neer," as  used  above  to  be  understood?  We 
start  with  this  act  of  1909,  because  we  can 
best  get  the  bearings  at  this  date.  Shall  we, 
in  the  face  of  the  fact  that  the  county  sur- 
veyor of  Jacksm  county  was  a  salaried  office, 
and .  the  salary  fixed  by  law  at  98.000  per 
annum,  reasonably  say  that  section  10556  In 
this  proviso  meant  to  combine  both  ofllces 
and  make  the  salary  of  both  dependent  npon 
the  order  of  the  county  court,  with  a  maxi- 
mum for  both  Services  of  $8,000,  or  shall  we 
say  that  the  expression  "salary  as  surveyor 
and  ex  officio  county  highway  engineer**  as 
used  here  has  referrace  to  the  ex  officio  du- 
ties and  the  ex  officio  salaries?  We  are  in- 
clined to  the  latter  view,  when  the  history 
of  the  laws  is  considered.  The  surveyor 
has  always  been  an  elective  officer,  and  this 
elective  office  had  been  and  was  upon  a  sal- 
ary basis  In  Jadtson  county,  and  counties  of 
Its  class,  when  the  office  of  county  highway 
engineer  was  created.  We  had  no  county 
highway  engineer  prior  to  1907,  and  by  the 
act  of  1907  they  were  appointed  by  the  coun- 
ty court  and  their  salary  fixed  by  order  of 
the  county  court  Not  until  1909  were  duties 
of  this  office  made  ex  officio  the  duties  of  the 
surveyor  in  such  counties  as  Jadcson.  It  Is 
hardly  reasonable  to  hold  that  the  lawmak- 
ers Intended  to  have  the  county  court  fix  the 
salary  for  the  duties  of  the  surveyor  and  for 
the  county  highway  engineer,  and  be  empow- 
ered to  fix  the  salary  of  both  at  less  than  the 
statutory  salary  of  ffie  surv^or.  We  are  In- 
clined to  the  view  that  the  term  "as  snrveyor 
aiul  county  highway  engineer"  had  reference 
to  the  office  of  engineer,  and  not  that  of  snr- 
veyor. If  he  were  signing  instrumrats  in  the 
capacity  of  engineer,  he  would  properly  sign 
"County  Surveyor  and  Bx  officio  County 
Highway  Engineer."  In  fact,  to  sign  other- 
wise would  be  wrong.  Callahan  v.  Davla, 
125  Mo.  2T,  28  S.  W.  162. 

We  conclude  that  under  the  act  of  1909  (B. 
S.  1909,  {  10551  et  seg.)  the  reference  In  sec- 
tion 10566  as  to  salary  had  reference  sole- 
ly to  the  duties  as  en^eer.  What  we 
have  said  as  to  section  10566  aK^ies  with 
equal  force  to  section  lOtSBS,  both  of  whl<ai  we 
have  quoted  supra.  The  amendmrats  to  tte 
act  of  1909  we  take  next 

[3}  III.  Going  now  to  more  recent  amend- 
ments, we  shall  try  to  find  the  present  statns 
of  this  office  in  Jackson  county.  It  must  be 
borne  In  mind  that  we  are  discussing  the 
statutes  applicable  to  that  coonty  and  coun- 
ties of  its  class,  and  not  other  counties  or 
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classes  of  counties.  In  1919  section  10661,  R. 
S.  1909,  was  amended.  Laws  1919,  p.  6S6. 
By  this  amendtn«)t  (wbich  is  now  section  10,- 
782,  R.  8.  1919)  the  county  court  appoints  tbe 
county  highway  engineer  for  no  fixed  term, 
bat  for  such  time  as  tbat  body  finds  advlaa- 
Die,  and  at  a  oorapensation  to  be  fixed  by  tbe 
conrt.  This  therefore  left  all  conntyi  high- 
way engineers  to  be  appointed  by  the  county 
courts,  except  the  excepted  dasses  found  in 
tbe  statutes.  Jacbson  county  belonged  to  an 
excepted  clasA  under  the  act  of  1909,  and  so 
continues  to-day.  Section  10787,  B.  S.  1019. 
In  1919  Laws  of  1919,  p.  634  (section  10556, 

4.  S.  1909),  was  amended,  and  the  substantial 
amendment  was  to  change  the  old  law,  where 
It  gave  the  coun^  court  tbe  right  to  allow 
from  $2,000  to  $3,000,  so  that  the  county 
conrt  could  allow  from  $3,000  to  $5,000.  ThU 
amended  section  Is  the  present  section  10787, 
B.  S.  1919. 

What  we  said  as  to  old  section  10656  ai>- 
pUes  with  equal  force  to  this  new  section  In 
BO  far  as  tiie  office  to  which  It  refers  Is  con- 
cerned. Am  said,  the  salary  of  the  county 
aarvejot  was  fixed  by  law.  He  is  and  was 
an  electire  officw.  It  must  be  kept  in  mind 
that  t|ie  office  of  county  hli^iway  engineer 
and.  conntT'  rarreyor  are  separate  offices, 
with  separate  and  distinct  dnties.  In  tUs 
age  of  road  bnlldii^  (On  Uilng  wbich  called 
for  a  highway  engineer)  tbe  dutlee  of  the  of- 
fice vt  highway  engineer  are  extremely  on- 
erous, and  it  Is  not  reasonable  to  conclude 
that  the  lawmakers  intended  to  abolish  the 
salary  of  the  surveyor  (which  was  $3,000) 
and  give  the  county  court  tbe  power  to  say 
that  the  duties  of  both  officers  must  be  per- 
formed for  $3,000  per  year.  Yet,  if  respond- 
ents are  right  In  their  contentions,  then  the 
county  court  of  Jackson  county  could  make 
an  order  tbat  relator  should  be  allowed  only 
$3,000  for  both  offices.  Their  contention 
amounts  to  saying  that  tbe  act  of  1009,  as 
well  as  the  act  of  1919,  In  effect,  repealed  sec- 
tion 107S7,  B.  S.  1909;  now  section  llOO,  B. 

5.  191^  wtaldi  fixed  the  salary  of  county  sur- 
Teyor  at  $8^  per  annum. 

We  do  not  beliere  tbat  tlie  lawmakers  so 
Intended.  If  It  was  Intended  to  so  onnblne 
tbe  two  ofltces  by  the  act  of  1000  (section 
10506;  B.  S.  1909),  tbat  only  one  salary  was 
to  be  paid,  the  Intention  would  have  been 
more  specifically  made,  and  some  mention 
would  bare  been  made  of  tbe  fixed  salary  of 
$3,000  to  tbe  onrreyor  alone.  With  the  view 
nrged  by  respondents,  the  real  purpose  of  tbe 
act  <tf  1900  was  to  empower  tbe  county  court, 
by  order,  to  rednee  the  salary  of  surveyor 
(fixed  by  tbe  existing  law)  from  $8,000  to 
$2,000,  and  allow  such  officer  nothing  for  the 
dnttea  of  **cottnty  surveyor  and  ex  officio 
connty  hlgAwmy  engineer."  Such  would  be 
tbe  effect  of  tbe  contention  made  by  respond- 
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So,  too,  as  to  the 


ents  BP  to  the  act  of  1909. 
present  law. 

If  it  be  true  that  tbe  present  section  10787 
was  an  allowance  for  both  offices,  then  by  or- 
der of  tbe  county  court  the  salary  for  both 
offices  could  be  fixed  at  $3,000,  whilst  the  ex- 
isting law  allows  $3,000  to  the  surveyor's 
office  alone,  and  the  act  of  1909  must  have 
repealed  the  section  which  fixed  the  survey- 
or's salary  at  $3,(MX>,  which  -section  Is  now 
section  11041,  R.  S.  1910;  this  for  the  reason 
that  such  section  fixed  a  salary  by  law,  and 
section  10737  (as  respondents  would  have  us 
construe  It)  vests  tbe  power  of  fixing  the  sur- 
veyor's salary  In  the  county  court  The  act 
of  1909  (Laws  of  1909,  p.  756),  which  is  the 
basic  law  Involved,  shows  no  legislative  In- 
toit  to  make  such  a  repeal.  It  specifically 
mentions  the  things  repealed,  but  no  part  of 
the  surveyor's  act  or  the  act  concerning  bis 
salary  is  mentioned.  So  we  repeat  what  we 
said  as  to  the  act  of  1909,  that  tbe  words 
"as  county  surveyor  and  ex  officio  city  high- 
way engineer"  as  used  through  all  th^  acts 
has  reference  to  the  office  and  to  the  duties 
of  the  highway  engineer,  and  the  pay  there 
mentioned  Is -to  cover  those  duties,  and  not 
to  cover  the  duties  of  county  snrv^or,  as 
such.  For  services  as  county  surveyor  the 
salary  Is  fixed  at  $3,000  per  annum.  For 
"county  surveyor  and  ex  officio  county  hlj^- 
way  engineer"  the  salary  is  not  less  than  $3,- 
000  nor  more  than  $5,000.  More  than  the 
minimum  of  $3,000  cannot  be  claimed,  unless 
the  county  court  has  so  ordered.  The  $3,000 
Is  fixed  by  law,  and  must  be  {«id.  We  con- 
clude tbat  relator  Is  entitied  to  two  salaries 
of  $3,000  each,  one  as  county  surveyor,  under 
secticm  11041,  R.  S.  1919,  and  one  under  sec* 
tion  10784,  R.  S.  1019.  It  therefore  follows 
that  our  alternative  writ  should  be  made 
permanent,  and  It  Is  so  ordered. 

All  concur. 


SCHOONOVER  v.  ST.  LOUIS  &  S.  F.  RY. 
CO.    (No.  2844.) 

(Springfield  Oonrt  of  Appeals.  Bflssouri.  June 
IS,  mi.    Rehearing  Denied 
Aug.  9,  1821.) 

I.  Railroads  «s>4M(14)  —  Feace  required  at 
private  swltcb. 

A  railroad  has  the  right  to  leave  open  what- 
ever track  is  necessary  to  permit  it  to  trans- 
act business  with  the  public  and  insure  the  safe- 
ty of  its  employees,  but  It  most  not  leave  open 
any  more  trwA  than  is  reasonably  necessary  to 
enable  it  to  properly  discharge  its  duty  to  the 
public,  and  It  must  locate  its  switches  with  a 
view  to  leaving  no  more  open  track  than  is 
reasonably  necessary,  and  cannot  be  released 
from  its  duty  to  fence  on  account  of  having  a 
switch  or  spar  for  the  sole  accommodation  of 
s  private  mterprise. 
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2.  Rtllroadt  «=a4fl([6)  —  Fmm  rvqBlrad  at 
plus  of  anlaaTt  Mtry  oh  tnok  laar  Has 
•tatlM. 

A  rftflroad  is  not  exeund  from  fenehis  itM 
liofl  to  prevent  animala  from  going  on  the  track 
at  a  place  between  100  and  150.  feet  from  a 
station  platform  in  an  unincorporated  village 
of  foar  or  6ve  families,  where  there  is  no  plat- 
ted town  and  no  depot  or  station  agent,  and 
only  the  platform,  at  which  no  trains  stop,  ex- 
cept when  flagged  or  when  thej  have  paasen* 
gers  or  freight  to  discharge. 

3;  Appeal  and  nror  ^I7ft(2)— N»  oonplalat 
of  amount  of  damagm,  l»  abaanoa  of  oontro- 
VMling  evidenos. 

Where  plaintiff  testified  that  value  of  cow 
wrongfully  killed  for  shipping  purposes  was  $50, 
bat  that  its  value  at  the  time  and  place  of  its 
death  was  $75,  defendant  cannot  complain  on 
appeal  against  the  manner  in  which  the  state- 
ment for  plaintiff  that  the  value  waa  $75  waa 
elicited,  not  seeking  to  controvert  it 

On  Motion  for  Behearing. 

4.  R^lroads  «=>447(4)  —  Instruofioa,  llnklig 
togather  dsflnltlon  of  atation  aad  of 
switch,  held  erroneoea. 

In  an  action  for  double  damages  for  death 
of  a  cow  on  track,  an  instruction,  linking  to- 
gether a  definition  of  a  stati<»i  and  the  use  of 
a  switcfi  in  connection  with  a  ataticHi.  and  stand- 
ing alone  in  a  case  where  the  queatlon  of  a 
station  or  no  station  and  the  ose  of  a  switch  in 
conneedqn  therewith  was  at  Isane,  was  errone- 
oaa, 

5.  Appeal  and  error  ^»I064(I)— Erroaeoaa  ia- 
atnioUoi  held  not  pr^udldal. 

In  an  action  for  damagea  for  deaUi  of  cow 
on  railroad  track,  an  erroneous  instruction, 
which  told  the  Jury  that  if  they  should  find  that 
the  switch  at  or  near  which  the  animal  waa  kill- 
ed was  maintained  for  the  exclusive  accommo- 
.datlon  of  one  industry,  then  such  switch  was 
not  a  station  within  the  meaning  of  the  law  so 
aa  to  relieve  the  defendant  of  the  duty  to  fence 
its  track,  even  though  they  ahould  further  find 
that  trains  sometimes  stopped  there  to  receive 
and  dischsrge  passengers  and  freight,  held  not 
prejudidal. 

6.  Railroads  «=344l  (6)— Necessity  for  leaving 
track  unfeneed  defense  to  be  proved. 

In  an  action  under  the  Double  Damage 
Act  for  death  of  an  animal  on  railroad  track, 
plaintiff  makes  out  a  prima  facie  case  by  show- 
lag  that  the  animal  entered  on  the  track  and 
was  UUed  where  the  track  paaaed  through, 
along,  or  adjoining  inclosed  or  colttveted  fields 
or  ttnindosed  lands,  and  not  at  a  etoasing  of 
any  public  road  or  oUier  road,  and  not  within 
the  limits  of  any  incoritorated  town,  city,  or 
village,  and  if  the  nearness  of  s  public  station 
or  a  public  switch  made  it  oecessary  to  leave 
the  track  unfeneed  at  the  point  where  the  ani- 
miU  entered  on  the  track,  that  is  a  matter  of 
defense,  and  the  burden  ia  on  defendant  to  ea- 
taitOMh  ib 

Appeal  from  Circuit  Court,  Pemiscot 
County;  Sterling  H.  McCarty,  Judge. 


Action  by  T.  V.  Scho<niover  against  the  St. 
Louis  &  San  Francisco  Hallway  Company. 
Judgment  for  idalntill^  and  defendant  ap- 
peals. Affirmed. 

W.  r.  Evans,  of  8t  Louia,  and  Ward  & 
Reeves,  of  GarutheravlU^  for  appellant. 
Corbett  &  StUes,  of  OarathorBvllla,  for  ze- 

spoodent. 

COX,  P.  J.  Action  tor  double  damages  for 
killing  a  cow  at  a  point  on  defendant's  road 
where  it  is  alleged  It  was  required  to,  bnt  ota 
not,  fence.  Verdict  for  plaintiff  ,  for  ire^ 
which  was  doubled  by  the  court,  and  Judg- 
ment rendered  for  plaintiff  for  |150^  and 
defendant  has  appealed. 

Tbe  cow  was  killed  near  what  la  called 
Ogdai.  Appellant  ccmtenda  that  Ogden  was 
a  station  on  its  line  of  road,  and  that  tbe  cow 
was  struck  at  a  p(^nt  within  tbe  switch  llmf  ts 
at  that  public  station,  and  for  that  reason 
It  is  not  liable  under  the  Doable  Damage  Act. 
The  evidence  shows  that  there  is  no  depot 
at  Ogden  and  no  station  agmt,  but  only  a 
lAatfopn  composed  of  sand  and  silica.  No 
trains  stop  there^  except  when  flagged  or 
when  tlu^  have  passengers  or  tro^t  to  dls- 
diarge.  There  are  four  or  five  ftmllles  llvins 
ther^  but  no  platted  town.  The  railroad 
runs  east  and  west  at  that  point,  l^rom  lOO 
to  ISO  feet  west  of  the  west  end  of  the  plat- 
form a  switch  or  qpnr  leaves  tbe  main  track 
and  ronsoutashort  distance  to  aonanmodata 
tbe  Edwards  Pole  &  Piling  CcHnpany,  who  ose 
this  switch  or  spur  for  loading  lumber  and 
piling.  The  use  of  the  switch  Is  not  open  to 
Uie  public,  but  is  maintained  thore  for  the 
sole  accommodation  of  the  aforesaid  com- 
pany, and  no  other  person  can  use  it  without 
first  securing  the  permission  of  this  company. 
At  or  near  the  switch  stand  where  the  switch 
leaves  the  main  track  a  dirt  road  crosses  the 
railroad  track,  but  whether  or  not  this  Is  a 
public  road  is  sot  dear.  Some  BO  or  more 
f6et  west  of  the  svltch  stand  is  a  tresUe 
The  cow  came  on  the  track  stHuewhere  be- 
tween tbe  switch  stand  and  the  trestle,  and 
was  strati  and  hilled  at  ihe  trestl&  Tt» 
evidence  tends  to  show  that  it  Is  neccasary 
for  the  inotection  of  the  trainmra  In  wdug 
the  switch  to  keep  tbe  traift  open  and  free 
from  cattle  guards  'some  distance  from  the 
switch  stand.  The  witnesses  vary  In  their 
estimate,  placing  It  at  from  40  or  50  feet  to 
160  feet 

It  Is  conceded  that  the  track  was  not 
fenced  at  the  point  where  tbe  cow  entered  on 
the  track,  or  where  she  was  killed,  and  if 
the  presence  of  the  switch  relieved  tha  de- 
fendant of  the  duty  to  fence,  then  there  ts 
no  liability,  but  If  U  did  not,  then  liahOlty 
Is  clearly  established.  There  Is  some  con- 
tentl<m  between  counsel  as  to  whether  or 
not  Ogden  Is  a  station  on  tbe  railroad  within 
the  meaning  ot  Uie  law,  so  that  the  defud- 
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ant  would  be  JustlQed  in  leaving  any  of  Its 
track  nnfenced  on  that  account.  If  we  con- 
cede that  Ogden  is  a  station,  we  do  not  re- 
gard tbat  as  a  controlUcg  factor  in  this  case. 
The  place  where  the  cow  entered  upon  the 
railrotfd  track  is  something  more  than 
100  feet  from  the  end  of  the  platform,  and 
there  is  no  evidence  t3ia.t  It  was  necessary 
to  leave  the  track  at  that  point  unfenced  to 
permit  the  public  to  secmre  access  to  the 
platform,  where  they  would  be  required  to  go 
In  order  to  transact  business  with  the  rail- 
road. Neither  does  the  evidence  show  that 
the  switch  or  spur  was  placed  or  maintained 
there  for  use  In  connection  with  the  com- 
pany's business  at  the  station,  so  we  find  no 
evidence  to  justify  the  conclusion  that  the 
location  of  the  station.  If  It  be  a  station,  had 
anything  to  do  wl,th  defendant's  duty  to 
fence.  We  think  this  question  la  to  be  de- 
termined by  solving  the  question  whether  or 
not  the  presence  of  the  switch  or  spur  with- 
out any  referrace  to  the  station  relieved  de- 
fendant from  the  dnty  to  fence  at  the  point 
where  the  cow  entered  upon  the  railroad 
track. 

[1]  A  railroad  has  the  right  to  leave  open 
whatever  track  Is  necessary  to  permit  it  to 
transact  business  with  the  public  and  Insure 
the  safety  of  Its  employees  in  switclilng  while 
engaged  in  the  transaction  of  business  with 
the  pubUc.  Hay  v.  St.  L.  A  S.  F.  By.  Co., 
161  Mo.  App.  1,  142  S.  W.  468. 

While  this  is  true.  It  Is  also  true  ttiat  it 
must  not  leave  opea  any  more  track  than  Is 
reasonably  necessary  to  enable  It  to  properly 
discharge  its  duty  to  the  public,  and  It  must 
locate  its  switches  with  a  view  to  leaving 
no  more  open  track  than  is  reasonably 
necessary.  In  this  case,  it  Is  conceded  that 
the  switch  mentioned  is  a  spur  which  only 
connects  with  the  main  line  at  one  end,  ana 
this  q^ur  is  not  for  the  use  of  the  public, 
but  Is  maintained  solely  -for  the  accommoda- 
tion of  one  firm,  to  enable  It  to  load  lumber 
and  piling.  No  one  else  is  permitted  to  use 
this  spur  except  by  the  permission  of  this 
fins.  That  being  true,  there  was  no  need  of 
this  spur  at  all  to  enable  the  railroad  com- 
pany to  transact  Its  business  with  the  public. 
This  switch  was  not  maintained  for  the  use 
of  the  public,  and  the  railroad  cannot  be  re- 
leased from  Its  duty  to  fence  on  account  of 
having  put  In  and  maintained  a  switch  or 
spur  for  the  sole  accommodation  of  a  private 
enterprise  or  business.  For  that  reason,  the 
prasence  of  the  spur  should  be  eliminated  in 
determining  whether  or  not  it  was  the  duty 
of  defutdant  to  fen<»  its  track  at  the  point 
where  the  cow  entered  thereon.  DuMan  v. 
St  L..  I.  H.  &  S.  B.  Co.,  lU  Mo.  JLpp.  193, 
86  S.  W.  661 ;  Foster  v.  K.  C.  S.  B.  Co.,  112 
Ma  App.  67,  S7  S.  W.  S7;  Bridges  r.  M.,  K.  &• 
T.  B.  Co.,  132  Mo.  App.  576^  112  S.  W.  37; 
Green  t.  K.  O.  S.  B.  Co.,  142  Mo.  App.  67. 
13SS.  W.  865;  Hay  v.  St  L.  &  S.  F.  B.  Co., 
161  Mo.  App.  1, 142  S.  W.  468. 
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{2}  With  consideration  of  fbe  presence  of 
the  switch  ^mlnated.  It  Is  clear  that  it  was 
the  duty  of  defendant  to  fence  at  the  point 
where  the  cow  altered  oa  the  track,  and  de- 
fendant's liability  bAcomea  d&arly  estab- 
lished. 

[S]  It  Is  next  contended  tiiat  the  verdict  of 
$70,  assessed  as  the  value  of  the  cow,  is  ex- 
cessive. No  one  testified  as  to  the  value  of 
the  cow  except  the  plaintiff.  Defendant 
placed  several  witnesses  on  the  stand,  but 
they  were  not  questioned  on  that  point  The 
contention  that  the  verdict  Is  excessive  is 
based  on  plalntilTs  testimony  alone.  He 
testified  that  the  value  of  the  cow  for  ship- 
ping purposes  was  $50,  but  its  value  there  at 
the  time  and  place  of  her  death  was  (75. 
Some  criticism  is  directed  against  the  manner 
in  which  the  statement  from  plaintiff  that 
the  value  was  (75,  was  elicited,  but  since 
defendant  did  not  seek  to  controvert  it,  we 
do  not  think  It  is  now  in  a  position  to  com- 
plain. Plaintiff's  testimony  furnished  some 
substantial  evidence  that  the  cow  was  worth 
(75  at  the  place  where  she  was  killed,  and  we 
are  not  yr^ared  to  say  that  the  Jury  were 
not  authorised  to  a^pt  that  as  the  true 
valuer 

The  Jndgmoit  win  .be  affirmed. 

FAKBINOTOX  and  BRADtEY,  33.,  con- 
cur. 

On  Bfotion  for  Behearing. 

FEB  CUBIAM.  On  motion  for  rehearing 
ai^ellant's  counsel  make  a  vigorous  attack 
on  instruction  No.  3.  given  for  plaintiff.  This 
instruction  told  the  Jury  that  if  they  should 
find  that  the  switch,  at  or  near  where  the 
animal  was  killed,  was  maintained  for  the 
exclusive  accommodation  of  one  Industry, 
then  such  switch  was  not  a  station  within 
the  meaning  of  the  law  so  as  to  relieve  the 
defendant  of  the  duty  to  fence  its  track,  even 
though  they  should  farther  find  that  trains 
sometimes  stopped  there  to  receive  and  dis- 
charge passengers  and  freight 

[4-6]  This  instruction  links  together  the 
definition  of  a  station  and  the  use  of  a  switch 
In  connection  with  a  station,  and,  standing 
alone  tn  a  case  where  the  question  of  a  sta- 
,Uon  or  no  station  and  the  u^e  of  a  switch  In 
connection  therewith  was  at  Issue,  would  be 
erroneous.  It  could  not,  however,  have 
misled  the  Jury  in  this  case.  The  other  In* 
strucUons  placed  the  burden  on  plaintiff  to 
show  that  the  animal  entered  on  the  track 
and  was  killed  at  a  place  where  the  defendant 
was  required  to  fence;  tiiat  is,  where  the 
track  passed  through,  along,  or  adjoining 
Inclosed  or  cultivated  fields  or  uninclosed 
lands,  and  not  at  a  crossing  of  any  public 
road  or  other  road,  and  not  within  the  limits 
of  any  incorporated  town,  dty,  or  village^ 
When  the  plaintiff  proved  these  focts  be  made 
a  prima  fftde  case.  If  the  nearness  of  a  pub- 
lic station  or  a  pnbllc  switch  made  It  neoes* 
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«a>7  to  IMTO  tbe  track  vnCenced  at  tbo  p<dnt 
wltere  tbe  animal  entered  on  Oto  trac^  that 
was  matter  of  defense,  and  tbe  burden  on  the 
defendant  to  ettabllsb  It  C9ox  t.  T.  &  S. 
F.  By.  Oo^  128  Mo.  862,  31 8.  W.  8. 

We  find  no  evldrace  In  tbis  case  to  murant 
tbe  aubmiaslon  of  tbese  defenses  to  13m  Jury ; 
bence  defendant  coold  not  have  been  Injured 
by  Instruction  Na  S. 

Tbe  moti(si  for  rehearing  will  be  overmled. 


SCOTT  V.  AMERICAN  EXPRESS  CO. 
(No.  2903.) 

(Springfield  Court  of  Appeals.   MiBsonrL  Jnne 
18,  1921.    BeheariDg  Denied 
Aag.  9, 1921.) 

1.  AbateaieDt  aad  revival  ^>6S  -~  Validity  ef 
Jadamoat  not  affeotai  by  death  of  party  pviA- 
Inp  appeal. 

In  eivU  actions,  the  judgment  at  the  trial 
conrt  remains  in  force  aa  a  Talld  judgment, 
though  its  enforcement  may  be  suspended  b7 
giving  bond,  and  the  death  of  a  party  pending 
an  appeal  does  not  ordinarily  abate  or  destroy 
the  cause  €i  action. 

2.  CrlBlaal  law  ^1070— Deatii  of  defeadaat 
paadlap  appeal  frosi  ooavlotlon  abates  prose- 
eatloa. 

In  criminal  cases,  the  death  of  the  defend- 
ant pending  an  appeal  from  a  Judgment  of  con- 
viction abates  the  prosecution  or  caose  of  ac- 
tion  entirely. 

3.  Rewards  ^=98  —  Reward  for  laforsiatioa 
leading  to  *'conviotloo"  aot  due  oa  the  de- 
fsedaafa  death  peadlRg  appeal  front  eoavlo- 
tlea. 

Under  a  contract  to  give  a  reward  for  in- 
formation leading  to  the  "conviction"  of  per- 
sons who  had  committed  a  particular  robbery* 
there  was  no  liability,  where  the  defendant,  who 
had  been  convicted,  of  tbe  crime  died  pending 
his  appeal  from  the  Judgment  of  conviction, 
since  the  contract,  in  view  of  the  purpose  of 
the  reward  offered,  contemplated  a  final  convic* 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Se«md  Series,  Omviet- 
ed— GooTiction.1 

AM>eal  from  Circuit  C^nrt,  Pemiscot  C!oan- 
ty;  Sterling  H.  McCarty,  Judge. 

Action  by  Elwood  Scott  against  the  Amer^ 
lean  Express  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Berersed. 

N.  C.  Hawkins,  of  Caruthersville,  for  ap- 
pellant 

Ward  &  Reeves,  of  Oarutbersrllle,  for  re- 
spondent. 

COX,  P.  J.  Action  to  recover  $1,000  as  a 
reward  allied  to  have  been  offered  by  appel- 
lant for  "first  Information  leading  to  tbe  ar^ 


rest  and  conviction''  of  eedb  of  two  men.  who 
robbed  an  express  messoiger  on  a  train  be* 
tween  Dyersbnrg,  Temu,  and  Hickman,  Ky., 
on  October  IS,  1917.  Verdict  for  plalnUIT, 
and  defendant  bas  appealed. 

An  agreed  statement  of  facts  covering  a 
part  of  the  facts  In  tbe  case  was  filed,  from 
wbldi  It  aHtears:  Itaat  tlie  robbery  ct  tbe 
express  messenger  was  committed  by  two 
mm,  then  nnknown.  A  reward  of  ll^OOO  for 
first  information  leading  to  title  arrest  and 
conviction  of  each  of  these  men,  or  82,000 
for  both,  was  offered  jointly  by  the  Memphis 
&  Onlf  Baliroad  Company  and  the  American 
Express  Company.  That  the  American  Ex- 
press Company  which  Joined  in  tbls  offer  of 
reward  was  a  Joint-stodc  .company.  After- 
ward the  parties  intwested  in  tbls  joint- 
stock  companyvformed  the  defendant  corpora- 
tion by  the  same  name,  and  took  over  all 
die  assets  and  continned  tbe  business  of  tbe 
joint-stock  company.  One  vmi  Bnntyn  was 
tried  In  tbe  circuit  court  in  Dyer  county, 
Temu,  on  a  duuge  of  being  one  of  tbe  parties 
who  robbed  the  express  messenger,  and  was 
conrlcted.'  After  his  cwTlctlonf  be  took  an 
appeal  to  the  Snpreme  Court  of  Tennessee, 
and  was  liberated  mi  bond  pending  that  ap- 
peal. Before  his  case  was  reached  on  the 
Sn^eme  Court  do<^t,  he  died.  This  suit  to 
recover  tbe  reward  for  bis  arrest  and  c<m- 
vlcden  was  filed  after  his  death.  The  plain- 
tiff offered  evidence  tending  to  show  that  he 
had  performed  services  which  would  wtitle 
him  to  the  reward,  if  the  defraidant  were  li- 
able therefer  when  he  filed  his  suit 

The  appellant  contends  that  a  demurrer  to 
the  evidence  should  have  been  sustained  for 
several  reasons,  among  which  Is  the  ft^ow- 
ing:  Tlmt  Buntyn  having  died  pending  bis 
appeal,  his  death  abated  the  proceedings 
against  him,  and  there  was  ther^ore  ud  final 
conviction. 

[1,2]  If  the  appeal  of  Buntyn  and  his 
death  pending  that  appeal  to  the  Supreme 
Court  abated  the  proceedings  In  snch  a  sense 
as  to  take  away  frmn  the  verdict  of  the  Jury 
and  the  sentence  of  the  trial  court  thereon 
their  character  as  a  conviction  of  Buntyn  un- 
der the  terms  of  the  offer  of  reward,  tben 
plalntUTs  cause  of  actbm  never  accrued,  and 
tbe  judgment  should  have  gone  for  defend- 
ant in  this  case.  In  ctvil  actions,  the  loOg- 
ment  of  the  trial  court  remains  in  force  as 
a  valid  judgment,  though  Its  enforcement 
may  be  suspended  1^  giving  bond,  and  the 
death  of  a  party  pending  an  appeal  does  not 
ordinarily  abate  or  destroy  the  cause  (tf  ac- 
tion. In  criminal  cases,  howeTur,  the  death 
of  thd  defendant  pending  an  appeal  from  a 
judgment  of  conviction  abates  ttie  prosecu- 
tion or  cause  of  actlmi  entirely.  Town  of 
Carrolltown  r.  Bhomben^  78  Ma  S47;  State 
T.  Perrine,  tSd  Mo.  602. 

C3]  Buntyn'a  death  pending  hiis  appeal 
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ftom  m.  iaUgmeat  of  conviction  against  Um 
abated  the  proaecntlon  and  canae  of  actltn 
against  blm  for  tbe  alleged  crime  ot  which 
he  bad  been  convicted  in  tiie  trial  court,  and 
for  that  reason,  plalntUFs  cause  of  action 
never  finally  accrued.  The  offer  of  the  re- 
ward and  plalnturs  aerricee  In  procuring 
the  arrest  and  cmiTlctlon  of  Bimtyn  couttt 
toted  a  contract  wliltib  IB  to  be  constmed  by 
the  same  rules  bs  any  other  contract  Hog- 
gard  T.  Dif^erson,  ISO  Ma  App.  70^  16S  S.  W. 
U3S. 

a%e  contract  most  be  g^Ten  a  reasonable 
oonstroctlon,  keeptiv  in  mind  the  purpose  of 
tbft  party  offerins  tbe  reward.  The  terms  of 
tbe  offer  must  be  substantially  complied 
wltb.  and  tbe  conditions,  if  any,  attached  to 
13i6  offer  must  be  met  before  liability  aumes. 
Tbe  ofEsr  of  tbe  reward  in  this  case  was  for 
**flr8t  iDfonnatltm"  that  would  lead  to  the 
arrest  and  conviction  of  the  guilt?  party* 
The  purpose  of  the  party  offering  the  reward 
was  to  secure  tbe  punishment  under  the  law 
of  the  person  or  persMis  who  had  committed 
the  robbery.  To  him  a  conviction  meant  such 
a  floal  Judgment  of  a  court  of  competent  Ju- 
risdiction as  would  make  the  punishment  of 
the  offender  certain.  The  verdict  of  guilty 
by  a  Jury  or  the  passing  of  sentence  by  the 
trial  court  meant  nothing  to  him,  unless  the 
Judgment  of  the  court  was  of  sach  a  charac- 
ter as  to  carry  with  It  the  punishment  im- 
posed by  the  law.  The  ap»atIon  of  the  Judg- 
ment entered  on  the  verdict  of  guilty  re- 
turned by  tbe  Jury  in  the  case  against  Bnntyn 
was  suspended  by  his  appeal.  The  punlsh- 
raect  imposed  by  the  law  was  suspended 
pending  the  determination  of  the  Supreme 
Court  as  to  whether  or  not  the  conviction 
was  legal,  and  whether  or  not  any  punish- 
ment would  ever  be  imposed  upon  the  party 
convicted  could  not  be  finally  determined  un- 
til the  case  should  be  decided  tbe  Smweme 
Court. 

The  Soprene  Court  of  Kentucky  held  in 
Stone  V.  WIckllfle,  106  Ky.  262,  SO  S.  W.  44. 
that  liability  on  an  offer  of  reward  for  arrest 
and  conviction  did  not  attach  nntll  after  the 
affirmance  of  the  Judgment  by  the  Supreme 
Court  The  party  <dalmlng  the  reward  in 
that  case  brought  suit  while  the  appeal  In 
the  criminal  case  was  pending,  and  tbe  couri 
held  he  could  not  recover,  for  the  reason  that 
there  had  been  no  final  convictI<xi  such  as  to 
make  the  party  offering  the  reward  liable 
therefor.  In  the  case  of  Baker  v.  M.  W.  A., 
140  Uo.  App.  610, 121  S.  W.  194,  an  insurance 
policy  had  been  Issued  on  the  life  of  Baker, 
who  was  a  member  of  the  fraternal  order, 
and  this  policy,  as  well  as  the  by-laws  of  the 
order,  i;«ovlded  that  any  member  and  policy 
h<dder  who  should  be  convicted  for  felony 
should  be  antomatlcaUy  expelled,  and  bis 
vMbj  beetmie  null  and  v<^  Baker,  who  was 
a  member  and  poU^  holder,  was  convicted 


of  a  ttixmr,  and  appealed  to  tb»  Supreme 
Court  <ff  this  stat^  and  pending  that  appeal 
he  died.  The  widow,  who  was  the  beneficiary 
In  the  pfdlcy,  bron^t  aoi^  and  tbe  defense 
was  made  that  Baker  had  been  ooavicted  of 
a  felony,  and  for  Chat  reason,  bis  policy  bad 
been  annulled.  The  St  Louis  Court  of  i4>* 
peals,  held,  however,  that  the  conviction  was 
not  final,  and  that  tbe  poVkcy  must  be  paid. 
These  cases  uphold  appellant's  contention  In 
this  case,  and  we  think  rightly  so. 

We  have  been  cited  by  reepcndent  to  a 
number  of  cases  which  bold  that  a  Judgment 
of  a  circuit  court  In  a  cItU  case  rranalns  a 
valid  Judgment  pending  appeal;  also  cases 
whldi  bold  that  a  party  convicted  of  a  fel- 
ony Is  not  relieved  from  tbe  personal  disqual- 
ification to  testis  as  a  witoess  or  serve  on 
a  Jury  pending  appeaL  We  have  carefully 
examined  these  cases,  but  do  not  think  th^ 
reach  the  point  Involved  here.  The  Question 
Involved  here  Is  the  proiwr  construction  to 
be  glvra  to  the  term  "conviction,"  used  in  the 
offer  ot  reward.  We  think  it  means  a  final 
Judgment,  which  settles  the  question  of  tbe 
guilt  of  the  party.  As  long  as  that  question 
remained  In  litigation  in  any  way,  there  was 
no  conviction  as  meant  by  fbB  offer  of  re- 
ward. Tbe  death  of  toe  defendant  before  the 
final  determination  of  the  litigation  prevent- 
ed the  Judgment  ever  becoming  final  in  the 
BHise  that,  as  a  result  the  punishment  for 
the  offense  must  follow. 

From  what  we  have  said,  it  follows  that 
plaintiff  has  no  cause  of  action,  and  It  will  be 
unnecessary  to  discuss  the  other  qnestlons  In 
the  case. 

Judgment  reversed. 


'  FARBINGTOM  and  BRADLEY,  JJ., 
cur. 


con- 


MORROW  V.  MINES,  Olreeler  Geseral  ef 
Railroads.   (No.  2799.) 

(Springfield  Court  of  Appeals.  Missouri.  June 
18,  1921.    Rehearing  Denied 
Aug.  9,  1921.) 

1.  New  trial  «=s>4l(3)— No  aew  trial  for  srror 
la  tistrmtleas  where  mevaat  aet  eatltlod  to 
reoovor. 

Court  could  not  grant  plaintiff  a  new  trial 
after  verdict  for  defendant  by  reason  of  error 
in  instmctions,  where  it  appeared  that  nnder 
the  evidence  plaintiff  could  not  recover. 

2.  Railroads  «=>346(6)  —  Bsrdea  of  provln| 
eostrlbstory  nagllDenee  on  railroad. 

Ordinarily  in  a  lult  for  damages  or  for  an 
injory  at  a  railroad  crossing  based  on  a  failure 
to  give  the  statatory  signals,  the  i^alntlff  makes 
a  prima  fade  case  b'y  proving  tiis  injury  and 
failure  to  giva  the  aignals,  and  burden  is  tben 
on  defendant  to  prove  contributory  pagHgence. 
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3.  RallrtMs  «C9327(4)— Tmraltr  aait  lo«k 
'  ui  llsttii. 

A  railroad  trade  Is  Itself  a  signal  of  danger, 
«Dd  it'ia  the  duty  of  a  persfm  approadiiog  a 
railroad  orosBlng  to  both  look  and  listen  before 
going  upon  the  track,  if  to  look  or  listen  will 
enable  him  to  discover  the  approach  id  a  train, 
and  failure  to  do  so  Is  negligence  as  a  matter 
of  law. 

4.  Rallraad*  «=»346(S)--Ob  proof  of  wBtribv* 
tory  negligence,  traveler  must  show  exoase. 

Failure  to  look  or  listen  when  approaching 
a  railroad  crossing  makes  a  prima  facie  case 
of  contributory  negligence,  and  if  the  failure 
to  look  or  listen  can  be  excused  at  all,  the 
burden  is  on  the  plaintiff  to  famish  the  testi- 
mony to  justify  such  failure. 

5.  Railroads  C=»32S(8)  —  Automobilo  driver, 
crosslag  at  night,  held  aegllgent  In  falling  to 
lOOil. 

An  automobile  driver,  who  did  not  look  or 
listen  at  night  before  crossing  a  switch  track 
on  which  he  was  struck  by  a  backing  train  with- 
out lights,  held  guilty  of  contributory  nei^lgeBce 
as  matter  ot  law. 

6.  Railroads  «=>327(I3)— One  oroutag  iwlteh 
track  ntist  look  aad  listeik 

The  duty  to  look  and  Uaten  extends  to  one 

crossing  a  switch  track. 

Appeal  from  Circuit  Oonrt,  Dunklin  Coun- 
ty; W.  S.  a  Walker,  Judge. 

Action  by  D.  C.  Morrow  against  Walker 
,D.  Hines,  Director  General  of  Railroads,  in 
chaise  of  the  St.  LouU  &  San  Frandsco 
Railway  Company.  Verdict  for  plaiDtiff. 
From  an  order  granting  a  motion  for  a  new 
trial,  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

W.  Ft  ^ana^  of  St  LonH,  and  Ward  A 
tteeves,  of  CarntherBville  for  appellant. 
Smitli  ft  Seed,  of  Eennett,  for  ngpondmt. 

COX,  p.  J.  Plaintiff  brought  suit  for  dam- 
ages to  an  automobile,  which  was  struck  at 
a  public  crossing  on  a  switch  track  of  the 
ffrlsco  Railroad  at  Campbell,  Mo.  Verdict 
for  defendant;  motion  for  new  trial  filed  by 
plaintiff  and  sustained  on  the  ground  that 
the  court  bad  committed  error  In  giving  in* 
Btmetiona  6  and  7  on  the  part  of  defendant, 
and  defendant  baa  appealed. 

[1]  We  bave  examined  tbeae  Inatructiona 
In  tbe  light  of  die  evidence  In  the  ewe,  and 
tblnk  tbey  were  erroneous,  and  the  action  of 
tbe  trial  court  in  snataining  the  notion  for 
new  trial  on  that  ground  was  correct,  nnless 
it  further  appears  that  under  the  evidence 
plaintiff  Qould  not  recover,  and  bmce  he  was 
not'  injured  hy  tlie  error. 

Appelant  insists  that  the  plalntUTa  own 
erldenoe  shows  that  bis  agent,  who  was 
driving  tbe  aatomobile  at  the  time  of  the: 
coUlsira,  was  guilty  of  eontribntory  n^i- 
gence  as  a  mattor  of  law,  and  a  vodict  for 
dc^Midant  should  have  been  directed. 


The  netflgnee  alleged  Is  that  aefendant 
backed  a  train  over  a  public  croeaing  befine 
daylight  without  ringing  a  btH  or  soondlng 
a  whistle,  or  wiOiont  any  11^  or  dgoal  of 
any  kind  on  On  rear  of  the  cars,  and  wltln 
out  any  one  upon  the  rear  of  the  care  to  give 
a  signal  of  the  apinoachlng  train.  The  an- 
swer was  a  general  doilal  .and  pica  of  ocm- 
tzlbutory  negligence. 

Phdntiff  testified  that  be  was  tiie  owner  of 
the  automoldle;  that  it  waa  practically  de- 
stroyed by  a  collision  with  tlie  train  of  de- 
fendant, and  was  ot  tbe  value  of  |Q82JiO; 
that  at  the  time  of  the  accident,  tbe  car  was 
drivra  by  W.  N.  PlnUey,  who  was  in  hla 
employ. 

W.  N.  PlnUey,  who  was  driving  tbe  car. 
testified  that  he  had  started  in  tbe  car  to 
go  from  Campbell  to  Holcomb,  where  be 
worked,  and  that  he  had  been  making  the 
same  trip  three  or  four  times  a  week  for 
three  or  four  months,  and  was  familiar  wtflt 
tiie  streets  and  the  railroad  tracks  that  he 
bad  to  cross  and  the  crossing  where  the  ac- 
cident occurred.  He  knew  that  the  train 
which  struck  tbe  car  stood  on  that  switch 
all  night  each  night,  th^  backed  over  this 
crossing  in  tbe  morning  in  order  to  get  into 
proper  position  to  start  upon  Its  regular 
dally  run.  This  accld«it  occurred  at  about 
6  o'clock  a.  m.  on  December  0th,  and  it  was 
dark  and  raining  at  the  time.  The  li^ta  of 
his  car  were  on,  and  the  side  curtains  were 
closed,  but  had  Isinglass  in  them  so  he  could 
see  through  tbem.  His  eyesight  and  bearing 
were  both  good.  That  be  was  not  thinking 
about  the  train,  and  did  not  look  and  listen 
as  he  approached  tbe  crossing,  but  went  right 
along.  He  could  not  see  very  far,  and  did 
not  see  the  train  until  it  was  within  2  or  & 
feet  of  blm,  and  then  he  could  not  do  much, 
and  the  train  struck  the  automobile  and 
dragged  it  along  for  some  distance,  and  en- 
tirely demolished  It.  He  escaped  by  crawling 
out  at  the  rear,  and  ran  to  tbe  engine  of  tbe 
train  and  signaled  the  engines  to  stop  the 
train.  The  train  had  no  light  on  the  rear, 
and,  had  it  had  one  there,  be  could  bave  seen 
it.  Tbere  was  no  one  on  tbe  rear  of  the 
train  to  give  warning.  He  was  going  very 
slowly,  and  heard  no  whistle  or  bell.  He  did 
not  notice  any  lights  in  the  coaches  when  he 
started  toward  tbe  engine  on  the  train,  bnt 
did  see  that  the  coaches  wwe  lighted  as  be 
returned.  Tbe  train  was  going  slow,  about 
four  or  five  miles  an  boor. 

mtnesses  for  defoidant  teetlfled  that  the 
coaches  were  lighted,  and  some  of  tbem  saw 
ttie  bulk  of  the  train  and  heard  it  when  ISO 
f6et  away;  that  there  was  nothing  to  <^ 
struct  tlie  view  of  the  driver  of  tbe  automo- 
bile for  at  least  ISO  feet  tnm  tbe  erosring; 
that  the  wldstle  was  sounded,  and  the  bell 
vpfts  rini^ng  aa  the  train  backed. 

If  on  plateUfl's  own  testimony  be  could  not 


«S»ror  other  casta  sea  nine  tople  sad  KVy-4njMBIIB  la  all  Kej-Kanbared  Dlsuts  and  tadsxes 


Digitized  by  Google 


MoO  HAMRA 

(233 

recover,  then  his  motion  for  new  trial  should 
Dot  have  been  sustained,  because  he  was  not 
injured  by  the  erroneous  Instructions. 

[2]  Ordinarily  In  a  suit  for  damages  for 
an  Injury  at  a  railroad  crossing  based  on  a 
failure  to  give  the  statutory  signals,  the 
plalntift  makes  a  prima  facie  case  by  fn'ovlng 
the  injury  and  failure  to  give  the  signals, 
and  the  burden  is  then  on  defendant  to  prove 
contributory  negligence,  but  If  plalntlfTs 
evidence  shows  that  be  was  guilty  of  con- 
tributory n^Ugence  as  a  matter  of  law,  then 
there  is  nothing  for  defendant  to  prove,  and 
the  Jury  should  be  peremptorily  Instructed  to 
And  for  defendant.  Green  r.  Itallroad,  192 
Mo.  131,  90  S.  W.  805;  Surge  v.  RaUroad, 
244  Mo.  78,  94,  148  S.  W.  925 ;  Farris  v.  RaU- 
road, 167  Mo.  App.  392,  151  S.  W.  979 ;  Os- 
bom  T.  Railroad,  179  Mo.  App.  245.  256-260, 
166  S.  W.  U18. 

[3]  Was  plaiaUfTs  servant  who  was  driving 
the  automobUe  guilty  of  contributory  negli- 
gence as  a  matter  of  law  as  shown  by  his  own 
testimony?  He  says  he  was  familiar  with 
tbe  situation.  He  knew  the  train  stood  on 
the  switch  all  night,  then  backed  over  the 
crossing  where  the  accident  occurred  In  the 
mominig.  It  was  raining  and  dark,  and  he 
could  not  see  very  far,  but  how  far  Is  not 
stated.  His  eyesight  and  hearing  were  both 
good.  He  did  not  think  about  tbe  train,  and 
did  not  either  look  or  listen  as  he  approached 
the  crossing;  but  Just  went  along,  and  the 
train  was  within  two  or  three  feet  of  blm 
when  he  saw  It.  The  train  was  moving  dow- 
ly,  and  so  was  he.  Oa  tbto  testimony,  can 
it  be  said  that  he  was  exercising  ordinary 
care  -for  his  own  safety,  or  was  be  so  negll- 
gODt  tbat  the  law  will  hold  him  as  having 
omtrlbuted  to  hlg  own  Injury?  A  railroad 
track  Is  Itself  a  signal  of  danger,  and  the  rule 
la  well  settted  that  it  Is  the  duty  of  a  person 
approaching  a  tallroad  crossing  to  both  look 
and  listen  before  going  upon  the  track.  If  to 
look,  m  listen  will  wable  him  to  discover 
the  approach  of  a  train,  and  fallnre  to  do 
so  Is  uegUgoice  as  a  matter  of  law.  Surge 
T.  Wabash  Railroad,  244  Mo.  76, 94, 148  S.  W. 
026;  Jacks<Hi  t.  8.  W.  By.  Go^  171  Mo.  Ai^. 
430,  439,  166  S.  W.  1006. 

[4,  B]  We  think  tbe  taUure  to  look  or  listen 
when  approaching  a  railroad  crossing  makes 
a  prima  fftde  case  of  contrlbntory  negUg«ice^ 
and  if  the  failure  to  look  or  list^  can  be  ex- 
cused at  all,  the  burden  is  on  the  plaintiff  to 
famish  the  testimony  to  Justify  such  failure. 
In  this  case,  the  driver  of  the  automobile 
was.alone  in  the  car,  driving  leisurely  along, 
with  nothing  to  engage  his  attention,  and 
there  can  be  no  excuse  fbr  his  failure  to  look 
and  listen.  He  says  tbat  it  was  dark,  and 
he  could  not  see  very  far,  but  that  was  no 
excuse  for  bis  not  looking,  f^r  It  Is  uniformly 
held  that^  where  there  are  obstructions  to  the 
hearing  or  seeing,  these  obstructiouB,  instead 
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of  excusing  a  party  from  the  effort  to  hear 
or  to  see,  should  only  Increase  Ids  vigilance, 
and  it  ia  apparent  In  this  case  that  the  train 
backing  as  slowly  as  it  was,  and  his*  automo- 
bile moving  as  slowly  as  he  says  it  was,  if  he 
had  been  attentive,  and,  Instead  of  overlook- 
ing tbe  fhct  tliat  be  was  approaching  a 
crossing,  he  had  looked  and  listened,  he  would 
undoubtedly  have  discovered  tbe  presence  of 
the  train,  and  could  have  avoided  Hie  injury. 
By  reason  of  bis  failure  to  look  and  listen, 
be  must  be  held  to  have  been  guilty  of  con- 
tributory negligence  as  a  matter  of  Ikw. 

[I]  Suggestion  has  been  made  by  coimsel 
ttiat  this  crossing  was  over  a  switch  track, 
and  not  on  tbe  main  track,  where  trains  are 
likely  to  pass  at  any  time,  and  that  tbe  duty 
to  look  and  listen  should  be  different  in  this 
case  for  that  reason.  We  do  not  think  tbe 
evidence  In  this  case  would  warrant  making 
any  distinction.  Switch  tracks  are  generally 
used  to  run  trains  over,  and  tbe  fact  that  a 
train  may  be  moving  on  a  switch.  Instead  of  a 
main  track  could  not  lessen  the  danger  of 
collision,  or  take  away  the  duty  of  one  ap- 
proaching the  crossing  to  look  and  listen. 

The  judgment  will  be  reversed,  and  the 
cause  ronanded,  with  direction  to  reinstate 
the  verdict  of  the  Jury  and  enter  Judgment 
thereon  fbr  the  defOidant 

FABBINaTOM  ud  BBADUBZ,  33^  con- 
cur. 


HAHRA  V.  ORTCN.    (No^  9UK> 

(S^ringfleld  Court  of  Appeals.  ICsaoad.  Am 
18t  1^   Behearhis  Denied 
Aog.  0, 1921.) 

1.  Witnesses  126— Statnte  making  tfsthnflay 
as  to  traasactloa  with  a  daeeased  lasewM 
teat  does  aot  renrier  laoompvtevt  iMllnaqr 
competent  at  oommoa  law. 

Bev.  St.  1919. 1  6410,  making  tcatfoaoiiiy  as 
to  a  transection  ^th  a  deceased  Incompetent, 
is  an  enabUag  and  not  a  disabling  statute,  and 
does  not  render  incompetent  testimony  that 
would  have  been  competent  at  common  law. 

2.  Witnesses  «=»I64(2)— Centents  of  alltfed 
lost  insfrument  to  be  osttbllshed  kefore  proof 
of  less  thereof  by  party  to  tranaoNon  with 
ieeeased. 

In  view  of  Bev.  St.  1919;  i  6410,  making 
testimony  as  to  a  transaction  with  a  deceased 
incompetent,  in  an  action  between  ont  party  to 
a  transaction  and  the  administrator  of  the  oth- 
er party,  the  contents  ot  an  alleged  lost  in- 
Btrament  most  be  first  established  by  other  wit' 
neases  before  the  party  to  the  suit  is  compe- 
tent to  establish  tbe  loss,  notwithstanding  usual 
procedure  of  establishing  loss  of  an  instrument 
before  proving  contenta  thereof. 
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3.  Appeal  and  errar  «=3882 (7)— Improper  orw 
der  of  proof  not  available  on  appeal,  ¥rtion 
Invited  .by  appellanfs  objeeaon. 

In  en  action  by  an  administratrix  on  an  ac- 
count, which  it  waa  daimed  the  defendant  owed 
plaintiff's  intestate,  the  admiBsion  of  defend* 
ent'a  testimony  aa  to  the  loss  of  receipts  re- 
e^vad  from  Intestate,  before  he  bad  testified 
u  to  tiie  contents  thereof,  was  not  croond  fOr 
reversal,  where  plaintifl  had  invited  conrt^a 
mlinf  pennltting  testimonj  as  to  loss  of  re- 
ceipts before  testimony  as  to  contents  hy 
her  objection  that  parol  testimony  as  to  con- 
tents was  inadmissible  aa  not  the  best  evi- 
dence. 

4.  Trial  «s»7&— A  Mrty  who  latrodueea  a  let- 
ter walvea  queetloa  of  laooBpateaey- 

A  party  by  IntrodaeinK  a  letter  waives  the 
question  of  its  ineomjietency. 

5.  Evideaee  •s32e3(l)— Defeadaat  oaa  prove 
ttat  his  ttateoieBt  against  interest  was  made 
fey  mistake^ 

In  action  on  an  aMonnt,  defended  on  the 
sronnd  of  payment^  in  which  the  plaintiff  intro- 
duced in  evidence  defendant's  letter  stating  that 
he  had  a  receipt  for  $25,  the  defendant  could 
prove  that  hifl  daughter  had  written  letter  for 
him,  and  had  by  mistake  written  $25^  instead 
of  $22S.  as  dictated  by  him. 

6.  Appeal  and  error  ^»230--OfeJ«illoa  t»  avl- 
d«wa  HiMst  be  rahed  at  trial. 

Objection,  made  ft»  first  time  in  motltm  for 
new  trial,  that  parol  evidence  was  Inaduiasi- 
ble,  In  that  it  tended  to  explain  or  contradict 
an  unambiguous  writing.  Is  InaoiBeient  to  raise 

objection  on  appeaL 

Ai^eal  from.  GlrcDlt  Oonrt,  PanhMot 
County;  StnUng  H.  MeCarty,  Judge. 

Action  by  Mary  Eamra,  adminlatratrtz  ot 
the  estate  ot  B.  8.  Bamra,  deceased,  against 
John  Orten.  Judging  tor  defendant  on 
appeal  from  a  Justice  court,  and  plaintiff 
appeals.  Affirmed. 

Corbett  A  Stiles,  of  GaruttaerBvUle,  for 
appellant 

O.  U.  Shen^ard,  of  CaniOtenville,  tor 
reqwndoit. 

BBADLEY,  J.  As  the  administratrix  ot 
the  estate  of  R.  S.  Hamra,  deceased,  plain- 
tiff commenced  this  cause  is  a  Justice  of  the 
peace  court  to  recover  on  an  account  tor 
merchandise  allegeid  to  be  due  plaintiff's 
Intestate.  The  cause  was  appealed  to  the 
circuit  court,  where  upon  trial  before  the 
court  and  a  Jury  verdict  and  Judgment  wait 
for  defendant  Plaintiff,  tailing  to  get  a 
new  trial,  appealed. 

The  statement  filed  In  the  Justice  court 
Is  in  the  usual  form  in  a  suit  on  account 
and  filed  tberewltli  was  an  itonlzed  state- 
ment of  the  account  showing  charges  and 
credits,  leaving  an  alleged  balance  due  of 
$225.92.  No  written  answer  was  filed,  but 
the  defense  was  payment 


Brror  is  assigned  In  the  admlssira  of  evi- 
dence and  In  the  giving  ot  an  InstructlMi.  Be- 
cause of  the  nature  of  tb»  evidence,  tbe  admis- 
sion of  which  is  chall«aged,  it  wlU  be  neces- 
sary to  set  out  the  tacts  aomewbat  in  detaiL 
Deceased  operated  a  store  In  Carutbersvllle 
at  which  defendant  traded,  and  tbe  account 
had  run  for  several  years.  Plaintlfl*B  Intes- 
tate died  February  2,  1920.  PlalntUt  in- 
trodnced  in  evld«ice  tbe  account,  sbo>iring 
charges  and  credits^  and  balance  due.  Tbe 
last  credit  appears  xmAer  date  of  November 
21, 1919,  and  la  tor  $25  as  shorn  on  the  botikt. 
Plaintiff  also  Introduced  In  evidmce  a  letter 
written  by  detuidant  to  plalntlfl  under  date 
ot  April  12, 19S0,  and  a  receipt  givai  defaid- 
ant  tor  tba  payment  ot  $28  <m  November  2l8L 
This  letter  la  as  ftdlows: 

''GamthersvOle,  Mo..  Apia  12,  1920. 
*Vr8.  B.  8.  Hanwa— Dear  Madam:  In  reply 
to  yours  of  the-  10th  Instant  I  must  say  yon 
are  very  much  mistaken  about  ma  owing  yon 
$255.88,  for  I  did  owe  $26,  but  I  paid  it  to  your 
husband  about  two  monUia  before  Us  death, 
and  have  a  receipt  for  It;  If  you  have  orders 
that  I  have  sent  you,  why  ni  be  willing  to  pay 
it,  for  I  always  sent  orders  when  my  famOy 
bought  goods.  There  is  no  use  putting  it  In 
court  unless  you  want  more  expense,  for  I 
have  an  my  receipts.  I  settled  with  B.  8.,  bat 
didn't  know  how  he  fixed  the  books;  yon  must 
be  looking  at  aomc  old  accounts,  for  I  bava 
traded  with  B,  8.  for  years. 

"Tours,  John  Orten." 

Hie  rec^iit  is  as  follows,  tbe  signature  not 
appearing  In  tbe  record  tarn: 

'^e  Boston  Store,  B,  S.  Hamra,  Prop. 

"November  ZL,  1919. 
*^ceived  of  John  Orten  on  account  $25.00." 

Alfred  hfartin,  testifying  as  a  witness  for 
defendant  stated  that  between  NovCTiber 
20  and  SO,  1919,  he  saw  defendant  pay  plaln- 
tUTs  intestate  some  over  $200,  and  that  the 
day  before  this  paymmt  was  made  defendant 
paid  $25  and  got  a  receipt  While  Hartln 
was  on  the  stand,  defendant  sought  to  show 
by  him  the  cont^ts  of  the  rec^pt  tor  the 
"200  and  some  odd  dollar"  payment.  Plain- 
tiff interposed  the  objection  that  tbe  receipt 
Itself  would  be  the  best  evidence,  and  was 
sustained.  Defendant  then  was  called  to 
account  for  tbe  receipt  and  the  following  o^ 
curred: 

"Q.  I  will  ask  yon  If  you  have  looked  for 
the  receipt  that  yon  got  from  Mr.  Hamra  for 
this  payment  of  $225  and  something? 

"Mr.  Corbett:  I  object  to  any  testimony  from 
this  witness  about  the  receipt,  or  anything  that 
occurred  between  him  and  Mr.  Hamra,  for  the 
reaaoo  that  he  ia  one  of  the  partiea  to  the  trans- 
action in  dispute,  and  Mr.  Hamra  is  dead. 

"By  the  Court;  I  will  let  bin  show  th%  re- 
ceipt ia  lost 

"Mr.  Corbett:  Exception. 

"A.  Yes,  sir;  I  got  it  misplaced  somewheres; 
couldn't  find  it;  made  a  search  abont  my  plaea 
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for  It.  No,  sir;  I  can't  r«ad  or  write.  Yes;  I 
got  a  Btatement  from  BCrs.  Hamra  in  regard 
to  thia  claim  after  B.  8.  Hamra'a  death.  Yea, 
I  had  mj  girl  to  write  a  letter  to  her  for  me. 

"Q.  Yoa  may  state  what  70a  told  her  to  write 
in  that  letter. 

"Mr.  Corbett:  I  object  to  that;  that  wouldn't 
be  bio^g  on  the  plaintiff  in  tUs  eaae;  what- 
erer  his  agtat  did  would  Und  him,  and  not  ib» 
plaintiff. 

"B7  the  Goort:  I  beUera  I  will  snatain  that 

objection. 

**Q.  This  letter  sajs.  In  reply  to  yours  of 
the  10th  inat,  I  must  say  you  are  very  much 
mistaken  about  me  owing  you  $255.83,  for  I 
did  owe  you  $25,  but  I  paid  it.'  Now,  you  may 
state  whether  or  not  you  told  your  girl  to  say 
70a  did  owe  $26,  or  what  yon  did  tell  her? 

**Bb.  Corbett;  I  object;  sane  reaaon; 
mraldn't  be  Un^iig  on  i^abitlfl  what  he  told 
the  girl  ontiide  of  the  presence  of—  (Inter- 
mpted.) 

"Mr.  Sbeppard:  I  know,  but  they  are  holding 
this  as  his  agent  and  he  has  a  right  to  explain, 
and  it's  for  the  jury  to  say —  (Interrupted.) 

"By  the  Court:  Bead  the  question  agidn; 
let  me  hesr  it.  (Question  read  over  by  the 
stenographer.) 

"Mr.  Corbett:  I  object;  that  would  be  a 
■elf-ser^ng  declaration,  and  would  not  be  bind- 
tag  on  the  plaintiff,  beeanse  she  wasn't  prcs- 
•nt. 

"By  the  Court:  The  letter  speaks  for  itself, 
and  of  course  Orten  made  bis  daughter  his 
agent  to  write  lor  him;  bat  I  will  let  him 
make  what  explanation  he  desires  of  that. 

"Mr.  Corbett:  Note  exception. 

"Q.  SUte  to  the  jury,  so  they  wffl  under- 
stand, what  yon  told  your  girl  to  write.  A.  I 
told  her  to  write  that  I  owed  them  $225.  hi 
idaea  of  $2S,  and  she  nerer  read  the  letter  to 
me—  I  cant  road  or  wfHe  anyhow,  bat  I 
thought  I  had  all  my  receipts  with  me,  and 
commenced  looking  for  them,  and  couldn't  find 
the  others,  but  this  one.  Q.  Had  yoa  paid  him 
the  $2257     A.  Yes,  sir. 

"Mr.  Corbett;  I  object  to  that,  because  Ham- 
ra is  dead. 

*^  the  Court:  Sostalned." 

By  seetlon  6410.  a  S.  1B19^  it  la  prorldea, 
unopig  other  proTlaiona,  that  whero  one  of 
the  original  parties  to  thv  contract  or  causa 
of  action  la  dead  the  otlm  party  to  aneh  con- 
tract or  canse  of  actlm  shall  not  be  adnntted 
to  testify  In  Ua  own  fsTor  or  in  favor  of 
any  party  claiming  under  him,  and  where 
an  necntor  or  administrator  Is  a  partr  the 
other  party  shall  not  be  admitted  to  testify 
In  his  mm  fhTor  imless  the  contract  In  Issae 
was  origlnaBy  made  with  a  person  who  is 
living  and  competent  to  testify,  except  as  to 
and!  acts  and  omtracts  as  have  been  done  at 
made  since  the  jvobate  <ft  the  will  or  the 
aivointment  of  the  administrator. 

[1»  2]  This  statute  has  been  undw  otmsld- 
eratlon  a  great  many  times.  It  is  generally 
agreed  that  the  statute  Is  an  enabling  one. 
Its  purpose  In  the  mi^  was  to  remove  the 
disability  undo-  the  rule  at  common  law 
that  a  party  to  an  action  was  not  a  eompe- 
tsot  witness,  and  one,  although  not  a  party, 
2S3  S.W.-82 
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If  Interested  in  the  resolt  of  the  action,  was 
likewise  incompetent  nnder  the  omnmon-law 
rule.  40  Oyc.  2244;  28  B.  a  I*  pu  402.  In 
Jaikina  v.  Emmons,  117  Ma  Aw-  li  94  S. 
W.  812,  plaintiff  waB  seddng  to  reoover  on 
a  claim  against  the  estate  of  one  XhiocSi. 
The  foundation  of  the  claim  was  a  promis- 
sory note,  which  was  lost  malatUf  was 
offered  as  a  witness  to  prove  the  note  was 
lost  Objection  .was  made  that  plainttflr  was 
not  a  competent  witness,  tfnce  -Bnoch,  the 
maker,  was  dead.  The  court  hdd  that  plain- 
tiff was  a  competent  witness  to  establish 
the  loss  ot  the  note.  Quite  a  number  of  cases 
are  cited  and  reviewed  In  the  Joalclns  Case, 
and  it  la  then  pointed  out  that  nndw  the 
common-law  rule  an  exception  existed  whne- 
a  party  to  a  snlt  was  competent  to  estab- 
lish the  loss  of  a  material  written  Instru- 
ment If  at  common  law  d^endant  In  the 
instant  case  would  have  been  competent  to 
establish  the  loss  at  the  receipt,  he  would  be 
competait  nnder  the  statute  for  the  same 
purpose,  because  the  statute  Is  an  enabling 
statute,  «nd  not  a  disabling  on& 

It  would  seon,  however,  that  our  rule  is 
that  the  contents  of  the  allseed  lost  instru- 
ment most  first  be  established  by  othw  wit- 
nesses before  the  party  to  ttie  salt  would  be 
competent  to  establlA  tbn  loss.  This  Is 
conteary  to  the  usual  procedure,  but  the 
reason  Is  apparent  If  the  party  to  the 
snlt  was  first  permitted  to  {wove  the  loss  of 
a  written  instmmait,  befine  Its  existence 
or  contoitB  has  been  proved  other  wit- 
nesses, it  would  be  most  difficult  to  avoid 
infringement  upon  the  statute.  In  order  to 
prove  the  loss  by  a  party  to  the  suit,  the 
existence  of  the  Instmmoit  would  necessarily 
have  to  be  shown  In  order  to  prove  Its  loss. 
If  the  loss  is  not  satisfactorily  shown,  the 
previous  evidence  of  contrats  would  fall, 
because  0ie  evidence  of  the  contents  would 
only  be  competent  upon  the  assmnptlon  that 
the  Instrument  was  lost. 

[S]  In  the  case  at  bar  the  defendant  was 
proceeding  properly  to  establish  the  contents 
ot  the  alleged  lost  recdpt  but  was  met  with 
plaintiff's  objection  that  the  rec^pt  would 
he  the  beat  evidence  and  under  the  ruling  of 
the  court  on  that  objection  defendant  mis 
compelled  to  proceed  ont  of  order;  but  of 
this  plaintiff  cannot  complain,  because  she 
Invited  the  court's  ruling  1^  her  objection. 
D^endant's  evidence  should,  however,  have 
been  confined  to  the  loss  of  the  receipt,  when 
testl^ring  concerning  that  subject  It  ap- 
pears that  she  went  too  far  afield.  "Q.  Had 
yon  paid  him  the  f22B?  A.  Tes,  sir."  Ob- 
jection was  made  and  sustained  to  this  last- 
mentioned  evidence^  but  the  answer  was  glv- 
ea  before  the  objection  was  made,  and  plain- 
tiff did  not  move  to  strike  the  answer. 

The  question  Is  the  competency  of 
the  evidence  as  to  what  he  directed  his 
daughter  to  write  tu  the  letter  of  AprU  12th 
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to  plaintiff.  Tbe  evidence  offered  by  plain- 
tiff is  to  the  effect  that  on  NoTember  21, 
1919,  he  paid  1^  and  got  the  receipt  offered 
in  evidence,  and  that  the  next  day  he  paid 
the  balance  of  his  account  and  got  the  lost 
rectipt  Plaintiff's  contention  Is  that  de- 
fendant made  the  925  paymoit  on  November 
21st,  but  that  he  did  not  make  any  payment 
on  the  next  day,  or  any  other,  on  the  balance. 
To  sapport  the  claimed  c<»npetency  of  de- 
fendanf a  explanation  of  what  be  meant  to 
say  In  the  letter,  defendant  dtea  Stamper  t. 
Hammond  Paekbig  Go^  180  8.  W.  1074.  Hntt 
T.  Railway  et  al.,  213  Mo.  ^  Ul  S.  W. 
1145,  and  Downs  t.  Radne-Sattley  Co.  et  al., 
1T5  Ma  App.  882,  162  6.  W.  331. 

The  Stamper  Case  was  for  personal  In- 
Jury.  Plaintiff's  evidence  was  somewhat  at 
variance  to  a  written  statement  he  had  made 
to  a  claim  agent.  It  was  urged  that  the 
statement  was  made  against  Interest,  and 
should  be  accepted  as  conclusive.  The  court, 
citing  Downs  v.  Hadne-Sattley  Co.  et  al., 
supra,  ruled  that,  where  a  party  through 
Ignorance,  oversight,  or  mistake  maizes  state- 
ments against  his  Interest  which  are  not 
true,  the  Jury  la  not  bound  to  give  conclu- 
sive effect  to  such  statements.  In  passing 
upon  the  Question  there  presented  the  court 
said: 

"In  oar  oonslderBtion  of  the  demarrer  to  the 
evidence,  which  defendant  earnestly  argues 
should  have  been  given,  we  are  asked  to  give 
eondosive  effect  to  the  written  statement  of 
plaintiff,  and  to  treat  as  an  established  fact  the 
assertion  therein  that  the  slipping  of  the  hook 
was  caused  by  water  which  had  accomiilated  in 
the  cylinder,  and  not  by  the  worn  and  defective 
condition  of  the  book,  block,  and  spring.  To  do 
this  would  require  the  rejection,  not  only  of 
the  testimony,  wtiich  on  its  face  carries  no  in- 
dication of  improbability  or  nnreasonableness, 
that  the  only  cause  of  the  slipping  was  the 
worn,  defective,  and  dangerous  condition  of  the 
machine,  but  also  the  testimony  tending  to 
show  that  the  statement  lOd  not  recite  the  true 
cause,  and  was  signed  *  •  •  nnder  a  mis- 
understanding of  the  real  cause  of  the  injury. 
In  the  recent  case  of  Downs  v.  Racine-3attiey 
Co.,  175  Mo.  App.  loc  cit.  886,  162  S.  W.  381. 
we  came  to  the  conduaion  from  a  careful  re- 
view  of  the  pertinent  cases  in  tliis  state  that, 
where  a  party,  through  ignorance,  oversigbt, 
or  mistake,  makes  statements  against  bis  in- 
terest whidi  are  not  true,  the  jury  are  no( 
bonnd  to  give  condusive  effect  to  such  state- 
ments, ^is  rule,  whidi  Is  expressly  approv- 
ed by  the  Supreme  Court  in  the  later  case  of 
Steele  v.  Railway  (Sup.)  175  S.  W.  177,  applies 
to  written  statements  against  interest  made  be- 
fore the  trial,  as  well  as  to  the  erroneous  tes- 
timony of  the  party  at  the  trial.  The  right  to 
correct  evidentiary  mistakes  innocently  made 
continues  until  the  dose  of  the  evidence,  since 
its  exerdse  clearly  is  in  the  interest  of  truth 
and  Justice.  The  testimony  of  plaintiff  at  the 
trial  raised  issues  of  fact  with  the  redtals 
of  the  written  statement,  the  solution  of  whldi 
fall  within  the  province  of  the  triers  of  UeeL" 


In  the  Downs  Case  idalntlff  had  made 
statements  while  a  witness  whl<^  toided  to 
establish  a  fact  against  Ids  Interest.  Coun- 
sel for  defendant  In  t3iat  ease  aoofi^t  to  in- 
voke the  rule: 

"That  a  plaintiff  In  a  cMl  case  is  eendnrire- 
ly  bound  by  every  declaration  and  aduiisrimi 
against  his  interest  made  whOe  testifying  before 

the  court  and  jury." 

Tba  court,  after  discussing  Qie  authorities, 
held  that  the  rule  was  not  so  strict 

**It  may  be  conceded,  as  claimed  by  defend- 
ant, that  plaintiff  io  his  testimony  stated  facts 
which  are  inconsistent  with  his  evidence  that 
Lowrie'a  first  visit  to  Kansas  City  was  in 
July;  hot,  as  we  have  shown,  such  statements 
did  not  condusively  bind  plaintiff.  The  jury 
were  entitled  to  infer  that  they  were  made  mis- 
takenly or  in  ignorance  of  the  true  facts,  and 
to  accept  as  true  the  contradictory  evidence. 
The  law  does  not  demand  Infanibility  of  any 
witness,  or  unduly  punish  a  party  for  honest 
mistakes  or  inconsistencies  in  hia  testimony.** 

In  Huff  V.  Railway,  supra,  plaintiff  while 
on  the  stand  had  made  some  statement 
against  her  Interest  At  defendant's  request 
the  court  Instructed : 

'^on  are  Instructed  that  all  statemente  made 
by  the  plaintiff  while  upon  the  stand  testifying 
which  are  against  her  own  interest.  If  any,  must 
be  accepted  by  yon  as  absolutely  true,  while 
all  statements  made  by  her  in  her  own  favor 
while  upon  the  stand  test^^g,  If  any,  should 
be  given  just  such  weight  and  credence  as  you 
deem  them  fairly  entitied  to  under  sU  the  oth- 
er facts  and' drcumstances  in  evidence.'* 

Of  this  instruetlott  the  court  said : 

"Clearly  this  instruction  Is  erroneous  for 
two  reasons:  First,  because  it  singles  out 
plaintiff  and  Comments  upon  her  testimony; 
and,  second,  because  it  erroneously  declares 
the  law.  Under  this  Instruction,  if  the  plaintiff 
through  ignorance  or  mistake  made  a  statement 
against  her  interest,  the  Jury  was  bound  under 
their  oaths  to  take  it  as  absolutely  true,  wheth- 
er it  was  in  point  of  fact  true  or  not  We  know 
of  no  means  by  which  a  part^  litigant  can  be 
made  to  understand  things  any  better  while  tes- 
tifying opon  the  wituesa  stand  than  he  does 
while  acting  off  the  witness  stand,  nor  by  whidi 
he  can  be  prevented  from  making  mistakes 
under  oath  the  same  as  he  does  when  he  Is 
not  under  oatii.  We  have  many  times  con- 
demned that  form  of  Instruction,  and  it  should 
never  be  given.  Bphland  v.  Railroad,  1S7  Mo. 
loc.  dt.  196;  Zander  v.  R^lroad,  206  Bio.  loe. 
dt.  460,  461,  and  cases  cited.  If  the  plaintiff 
made  statements  against  her  Interest  wtiile 
testifying  (and  we  must  presume  she  did  so, 
else  the  instruction  would  not  have  been  giv- 
en), which  were  untrue^  and  made  through 
mistake,  oversight,  or  ignorance,  and  she  should 
at  the  time  have  discovered  her  error  and  had 
attempted  to  correct  it  the  Jury  under  that  in- 
struction would  necessarily  have  been  compel- 
led to  have  ^sregarded  her  explanation  and 
find  that  the  statement  was  true,  even  thongb 
the  mistake  was  ever  so  spptm^  for  the  res- 
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•on  that  the  uiBtnirtion  told  diem  that  they 
must  take  snch  Btatementa  aa  aboohitalr  true. 
Such  a  propoaition  ia  monatrona,  and  It  but  no 
foimdation  upon  wbi^  to  atand,  ^tber  fai  law  or 
morala."  i 

[4-1]  Plaintiff  In  ts»  caw  bere  tntrodno- 
ed  the  letter,  and  therefore  widred  tbe  qn^ 
tlon  of  Its  eompetmcy.  DeCmdant  made  no 
objection  to  tbe  eridraee  oC  defendant's  at< 
planntion  except  that  nu9i  erVlenoe  was 
■elf-aerrlng  and  that  tbe  dlrectkm  to  say 
Instead  ctf  |25,  waa  not  made  in  plain- 
tiff's presoiee  and'  wm  not  blndiiv  on  her. 
No  objection  was  made  that  tbe  explanatl<m 
was  an  attempt  to  rary  the  plain  language 
of  an  unambignona  paper*  as  plaintiff  urges 
In  ber  brlet  or  fliat  aoch  evidenee,  together 
with  Che  lettor,  was  to  the  effect  that  deftmd- 
aat  had  paid  tbn  aeooDnt  In  her  motion  tor 
new  trial  plaintiff  challenges  the  competency 
of  tbe  evidttice  in  explanation  of  the  letter, 
on  tbe  ground  (bat  it  Titrated  tbe  role  (bat 
a  written  instnunent,  idaln  and  nnamMgnoiu 
on  Its  tAce,  cannot  be  wrplalnsd  by  parol  eT> 
Menee,  sod  the  farther  role  fliat  a  writtei 
ln«tnnnaat  cannot  he  contradicted  1^  parol 
orldenoe^  Wb  know  oC  no  authority  to  sop- 
port  tbe  contention  that  a  party  may  make 
his  obJecUuu  to  evideDce  In  the  motion  for 
new  trial,  and  thereby  save  the  point  for  re- 
view. We  are  not  heiding  that,  bad  plidn- 
tUr  made  tbe  objections  that  we  have  men- 
tioned that  might  have  been  mad^  sndi  ob- 
Jectitms  shonld  ban  been  wofUaSaad.  We 
are  mwely  holding  that,  In  vlev  of  the  rec- 
ord before  us,  no  error  was  made  in  admit- 
ting the  evidence  complained  of. 

There  is  no  error  in  the  instroetUm  chal- 
lenged. The  Judgment  below  should  be  af- 
Ormed;  and  It  Is  so  ordered. 


OOX,  P.  J., 
enr. 

FOSTER  T. 


and  FABBINGTON.  J.,  con- 
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(St  Louis  Court  of  Appeala.  MIbbootI.  July 
6,  1921.  Rehearing  Denied  July  18.  1921.) 

1.  Trial  «»I4I  —  Aflraatlve  defmae  held  a 
qsettloa  ftr  Jaiyi  ttosgh  svMenee  ■neoatn* 

dhted. 

In  anit  on  life  insarance  policy,  a  defense 
on  the  ground  of  failure  to  pay  premiom  was 
an  sffirmatiTe  defense,  and  although  defendan^a 
evidence  of  failure  to  pay  the  iwemlum  was  un- 
contested, the  queation  of  truth  of  defendant'a 
evidence  was  still  a  question  for  the  Jury,  and  a 
refusal  of  the  trial  court  to  give  a  peremptory 
charge  for  defendant  ia  not  error. 

2,  Trial  «s»l36(()  — Card  record  of  payneat 
of  premiums  sot  a  ssfllelost  **writlna"  or 
"rsMrd"  to  eouBteraot  prima  faele  mss  and 
keep  ease  from  fary. 

Where  defendant's  only  written  evfdenee  of 
tbe  nonpayment  of  the  premium  on  the  policy 


BOed  on  was  a  card  on  which  was  kept  a  rec- 
ord of  the  policy,  and  its  admiaaibility  in  evi- 
dence dei>euded  on  identification  and  oral  tes- 
timony of  defendant'a  witneaaeB.  it  ia  not  s 
**writing"  or  "record"  atanding  undispated  and 
overcoming  and  deBtroyIng  plaintiGTB  prima  fa- 
de case,  80  a  peremptory  instruction  for  de- 
fendant would  have  been  erroneona. 

CBd.  Note^For  otber  d^ltlona,  see  Words 
and  Phrases,  Xlrst  and  Second  Series,  Becord; 
Writ»-Writlng.] 

3.  Appeal  and  error  «=9r003  —  Whether  ver- 
dict Is  agalsat  the  weight  of  the  evideaos  is 
a  qessHoa  for  the  trial  eeart 
The  <iueBtion  whether  there  la  any  substan- 
tial evidence  is  for  tiie  appeUats  court,  but  the 
question  wheOer  tiie  verdict  is  sg^st  tiie 
weight  of  lbs  evidence  is  tor  lbs  trial  eourt 
alone. 

Appeal  from  St  Louis  CHrcitft  Oourt; 
IVankUn  Fenrlss,  Judge. 
*^ot  to  be  oflMaDy  pubUsbed." 

Action  by  Lavlnla  Foster  against  tbe  Met- 
ropolitan Life  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defoulaDt  app^Us. 
Affiled. 

Fordyce^  Holliday  ft  White,  of  St  Louis, 
for  appellant 

Henderson  ft  Hatderaon,  of  St^  Louis,  for 
reepondent 

NIPPSat,  C.  This  is  an  aetloii  to  recorar 
on  a  lUe  Insurance  policy.  The  policy  was 
Issned  on  tbe  ISth  of  February,  1916.  upon 
the  Ufe  frf  John  H.  Foster,  whereby  the  de- 
fendant promised  to  pay  plaintiff,  wife  of  tbe 
insured,  upon  proitf  of  deaOu  tbe  som  of  $1^ 
000.  The  policy  contained  the  81  days  of 
grace  clause.  John  H.  Foster  died  on  June 
2.  191T. 

Defendant  In  its  answer  admitted  tbe  is- 
suance of  the  policy,  which  provided  for  the 
payment  of  quarterly  preminma  of  $14.33 
each,  upon  the  15th  day  of  February.  May. 
August,  and  November  of  each  year,  and  sets 
up  the  affirmative  defense  that  the  prmium 
due  upon  said  policy  on  tbe  15th  day  of 
mary.  1917,  was  not  paid,  and  that  thereup- 
on said  policy  became  lapsed  and  void  and  of 
no  effect  whatever. 

Flalnttfl  recovered  Judgment  against  de- 
fendant for  $1,000,  with  interest  amounting  to 
$110.83.  Plaintiff  introduced  tbe  policy,  and 
made  proof  of  death,  and  then  Introduced  the 
following  letter  from  the  defoidant  written 
to  her,  dated  New  York  aty,  June  12,  1917: 

"Dear  Madam:  In  answer  to  your  poatal  card 
of  June  4tb,  oar  records  show  that  the  above- 
numbered  policy  ia  out  of  bmefi^  owing  to  tbe 
nonpayment  of  Uie  February  ilS,  1917,  quarter- 
ly premium. 

"Toura  truly,     L  1.  Cshen,  Manager." 

PlalntUf  thereupon  rested  her  case  In  chief. 
Defoidant  tben  requested  a  peremptory  In- 
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Btrnction.  directing  a  verdict  In  its  favor, 
irlUcb  the  court  refused  to  give. 

David  Lerch,  wltoesa  for  defendant,  testi- 
fied that  was  deputy  superintendent  of  the 
defendant  company,  and  bad  been  since  1916 ; 
that  he  solicited  the  Insurance,  and  wrote  the 
policy  In  suit ;  that  he  called  on  deceased  to 
collect  the  premium,  but  the  deceased  did  not 
P&7  this  premium  at  any  time;  and  that  ha 
called  on  plaintiff  after  the  death  of  the  ln> 
sured,  and  she  stated  she  did  not  know 
whether  or  not  this  premium  bad  ever  bera 
paid. 

Philip  H.  Bearkan  testified  that  he  was  an 
agent  of  defendant,  and  had  been  such  since 
August,  1916 :  that  It  was  his  duty  to  collect 
premiums  and  solicit  business  in  the  territory 
In  which  the  insured  lived;  that  be  called 
on  insured  to  collect  the  premium  due  Febru- 
ary 15, 1917,  on  the  pcdicy  in  salt,  but  tbat  In- 
sured did  not  pay  him.  He  also  stated  that 
he  called  on  the  insnred  every  Wednesday 
and  every  Saturday,  and  three  or  four  times 
with  respect  to  the  payment  of  this  premium, 
but  that  he  never  received  payment.  He 
further  stated  that  when  be  collected  a  premi- 
um or  failed  to  collect  be  made  a  record  of 
it,  and  tnmed  ttds  recwd  ta  to  tb»  home 
<^ce. 

A.  J.  Emendorf  testified  tbat  he  was  chi^ 
clerk  of  the  defendant  company,  and  had  been 
since  August,  1010,  except  for  one  month  in 
1911 ;  that  he  called  on  Insured  to  collect  the 
prmium  which  fell  dne  oa  February  15, 1917, 
but  that  insured  did  not  pay  the  premium; 
tbat  at  tbat  time  be  was  depu^  gnperlntend- 
ent,  and  it  was  his  duty  to  make  an  Inveeti- 
gaticm,  where  an  agent  reported  a  policy  for 
cancellation,  to  see  whether  or  not  this  bnal* 
nesa  bad  received  the  vevpee  attentlan;  that 
he  was  sent  out  about  the  middle  of  MaitA  to 
Investigate  this  matter,  and  Immediately  otter 
the  31  days  of  grace  had  expired.  He  ld«i- 
tlfled  the  record  of  polidea  in  force  In  the 
district  where  Insured  lived,  and  lc«pt  as  a 
record  in  the  office  of  the  d^Cndant.  This 
record  shows  tbat  the  policy  of  Insured  was 
canceled  in  March,  1917,  for  the  nonpayment 
of  the  February  premium.  He  also  stated 
that,  so  far  as  he  knew,  insured  never  made 
any  attempt  to  revive  the  policy. 

The  deposition  of  Leon  Bend^  was  then 
read  In  evidence.  He  testified  that  h6  was 
superintendent  of  the  Delmar  district  of  the 
defendant  company  since  1914.  He  ^was 
shown  Exhibit  1,  and  Identified  same  as  a 
card  record  of  the  defendant,  wbich  is  sent 
from  New  York  with  every  policy ;  that  upon 
receipt  of  this  policy  by  the  district  office 
from  the  home  office  In  New  York  it  is  placed 
in  a  filing  cabinet,  and  when  a  policy  Is  can- 
celed it  Is  marked  on  this  card  and  filed  in  a 
lapsed  cabinet ;  that  if  the  policy  Is  reinstated 
the  date  of  the  reinstatement  is  placed  on 
the  card,  and  the  card  is  then  taken  from  the 
lapsed  file  and  replaced  in  the  original  file. 


This  Exhibit  1  ia  what  we  have  heretofore 
referred  to  as  the  record  kept  by  the  d^end- 
ant  on  the  policy  in  aolt 

Clara  J.  Stamm  testified  that  ehe  was  a 
stenographer  for  defendant  company,  and  In 
February  and  March,  1917,  she  bad  charge  of 
entering  the  ordinary  and  Indemnity  collec- 
tions, and  attending  to  policies  that  were 
lapsed,  and  marking  the  cards.  She  identi- 
fied the  record  heretofore  referred  to  as  a 
record  k^t'  in  the  Delmar  office  of  the  de- 
fendant pertaining  to  this  poUcy.  She  Idoi* 
tified  the  notation  of  the  payment  of  the  first 
premium  as  having  been  made  by  Mr.  Thomas, 
and  the  remaining  three  as  having  been  made 
by  her.  She  stated  that  she  stamped  the  no> 
tatlon  on  the  card  that  the  policy  was  lapsed 
March  19,  1917,  and  that  If  any  further 
premiums  had  been  paid  she  would  have 
stamped  same  on  the  card.  She  also  stated 
that  the  only  recollection  she  had  of  the  par- 
ticular transaction  was  what  the  record 
showed. 

PlahitUC,  in  rd[)uttaU  offered  In  evidence  an 
Envelope  and  a  notice  from  the  defendant 
company,  addressed  to  tbe  Insured,  and  post- 
marked  "New  York,  April  11, 1917."  This  no- 
tice stated  the  amount  of  the  premlom,  and 
gave  the  due  date  as  May  IS,  1917,  *if  said 
policy  be  then  In  force."  nMnre  was  no  date 
on  tbe  card. 

After  verdict  and  Judgment  as  aforesaid, 
the  court  overruled  defmdanf s  moti<m  for 
new  trlid,  and  henoe  tills  appeal. 

[1]  Defendant  contends  here  that,  slnoe  all 
the  uncontrorerted  written  evidence  In  the 
case  established  the  fact  that  the  policy  had 
hipaed,  tbe  court  should  have  directed  a  ver^ 
diet  In  Its  favor.  Plaintiff  contends  that  the 
Introdnctkm  ot  the  policy,  and  the  proof  of 
death,  made  a  iwima  facto  case,  and  there- 
fore, the  question  of  whether  op  not  the 
pmnluma  bad  been  paid  was  a  question  for 
the  Jury.  Upon  a  determination  of  this  ques- 
ttott  hinges  the  zesnlt  of  this  case. 

In  Lafferty  v.  S:an8a8  City  Casualty  Co., 
229  S.  W.  7S0,  our  Supreme  Court  adopted  as 
a  part  of  Its  oi^lon  the  c^lnlon  of  this  court 
In  the  same  case  (209  S.  W.  where  the 
following  language  appears: 

'Tiearned  couasel  for  appellant  argues  with 
great  force  that  it  appears  affirmatively  that 
Lafferty  did  not  pay  anything  on  this  policy  by 
way  of  premium  or  otherwise,  and  tiiat  tiie 
testimony  of  defendant  shows  affirmatively  that 
tbe  policy  was  never  accepted  nor  delivered  as 
a  policy.  That  may  be,  bnt  these  were  for  the 
determination  of  the  Jary  [dting  cases].  The 
possession  of  tbe  policy  raised  the  presamptim 
tbat  it  had  been  delivered  and  paid  for." 

The  affirmative  defense  set  up  in  defend- 
ant's answer  Is  the  failure  to  pay  the  pre- 
mium due  on  said  policy  on  the  16th  day  of 
February,  1917,  and  even  though  defendant's 
evidence  was  unc<mtradlcted,  it  was  still  a 
question  for  tbe  Jury,  which  Jor^  had  Um 
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right  to  bdleTft  or  dlsb^lere  defendant'i  erl-  2,  Appeal  ud 
doice.  And  under  the  Uw  as  aimounced  by 
our  Supreme  Court  In  LafCerty  v.  Kansas  City 
Casualty  Oo^  men,  there  waano  error  In  the 
trial  ooorf  a  rehual  to  give  a  penmptory  In- 
■tructlan  to  And  for  defendant. 

[2]  The  oily  wrtttra  evldoice  upon  which 
defendant  relied  waa  the  card  on  which  was 
ke&t  a  record  of  the  poUcy  In  question.  But 
the  admlssibUity  of  thia  in  evidence  depmded 
upon  the  Identlflcation  and  oral  testimony  of 
defendant's  witnesses,  and  Is  not  such  a  writ- 
ing or  record  as  la  referred  to  In  Darlington 
Lumber  Co.  t.  Missouri  Fadflc  Railway  Co., 
•  243  Ifa  224. 147  S.  W.  1002. 

[1]  The  taOan  of  trial  conrts  to  set  uMe 
verdicts  and  grant  new  trlala  In  cases  where 
the  vttdlct  la  against  the  orerwbelmlng 
weight  of  the  erldence  haa  frequently  been 
condemned  by  our  appellate  courts.  An  ex- 
amination of  this  record  Indicates  that  Qw 
verdict  In  the  iwesent  case  Ss  one  where  the 
trial  court  should  have  ^ctloned  aright  and 
granted  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  the  evi- 
dence. The  question  of  whether  or  not  there 
Is  any  substantial  evidence  Is  for  the  appel- 
late court,  but  the  question  of  whether  or  not 
the  verdict  is  against  the  weight  of  the  evi- 
dence Is  for  the  trial  court  alone,  because 
the  law  has  Imposed  upon  trial  courts  such 
duty.  Keller  v.  St.  Louis  Batchers'  Supply 
Co.  (Sup.)  229  S.  W.  173. 

Therefore  the  Commissioner  recommends 
that  the  judgment  be  alBrmed. 


PER  CURIAM.  The  foregoing  opinion  of 
KIPP£R.  C,  la  adopted  as  the  opinion  of  the 
court 

The  Judgment  of  the  circuit  court  is  ao> 
oordlngly  affirmed. 


ALLEIN,  P.  J.,  and 
BECKGR,  J.,  absent 


DAUXS,  concur. 


YOUNG  V.  HOOVER.  (No.  2913.) 

(Sprfaigfleld  Comrt  of  Appeals.  MissoarL 
June  18;  1921.  Behearing  Denied 
Aug.  9,  1921.) 

I.  Laadlerd  aad  teaaat  ^169(7)  —  Evidesoe 
held  to  Jsstlfy  larerenee  that  grosnd  floor 
teaaafs  goods  wers  injsred  by  water  frov 
faucet  left  epea  by  seeood  floor  totaat. 
In  an  action  for  damages  to  the  goods  of  a 
tenant  on  the  groond  Aoor,  alleged  to  have  re- 
■olted  from  the  ae^enee  of  a  tenant  m  the 


SOI 

error  «s>l050(l)-^in  a  elsse 
ease,  admission  of  Isoompetsat  testlnoay  held 
reversible  error. 

Where  It  appears  that  a  finding  for  either 
party  would  have  been  supported  by  substan- 
tial testltDony,  and  it  is  a  close  question  -of  fart 
ooneemlng  defendant's  liability,  if  incompetent 
testimony  was  admitted,  and  the  appellate 
coort  oamiot  say  that  It  did  not  aCeet  the 
resolt,  the  adnlsdon  of  such  testimony  nfO.  be 
held  reverslbie  error. 

3.  Appeal  asd  error  «=9lOSO(l)-4.aadlord  and 
tenant  ^169(5)  —  Evldeaoe  Is  tenaafs  ae- 
tloB  for  damages  eaused  fey  uether  tesant 
Isavfei  fanoet  opea  held  iasdnlsslfels  aad 

prejudteial. 
In  an  action  for  damages  to  the  goods  <^  a 

ground  floor  tenant  alleged  to  have  been  caus- 
ed by  the  n^Ugence  of  a  second  floor  tenant 
in  leaving  a  fsucet  open,  a  copy  of  defendant's 
lease  providing  that  the  landlord,  and  not  de- 
fendant, should  be  liable  for  defective  plumb- 
ing, Md  Inadmissible  and  preJucHdaL 

Appeal  from  Circuit  Court,  Ladede  Coun- 
ty;  li.  B.  Woodslde,  Judge. 

Action  by  Minnie  Young  against  Mattte 
Hoover.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed  and  rmanded. 

PhIL  M.  Donnelly  and  A.  W.  Carry,  both 
of  Lebanon,  for  appdlaot. 

I.  W.  Mnyfidd  *  Stm,  of  Lebanon,  for  re- 
spondeat 


PABBINGTON.  J.  Platntlff  (jappeUant 
here)  brought  salt  against  the  defendant  for 
damages,  alleging  that  she  (plalntUT)  occupied 
the  ground  floor  of  a  building  as  a  tenant 
therein  running  a  mllUnery  and  nendiandlae 
establlslmient ;  that  tiie  defendant  occnpted 
the  second  and  ttilrd  floors  of  such  building 
as  a  tenant  running  a  hotd  therein  and  that 
such  hotd  was  equipped  with  water  mains, 
faucets,  bathtubs,  baalne,  and  sinks  and  car- 
ried water  for  the  supply  of  said  boteL  The 
petltlMi  allies  tliat  defendant  carelessly  and 
negligently  allowed  the  faucets  to  remain 
open,  the  bathtubs,  basins,  and  sinks  to  fill, 
overflow,  and  run  down  and  fall  upon  plain- 
tiff's stock  of  menAandlse  and  damage  and 
destroy  the  same.  ^ 
[1]  The  evidoice  of  plalntUT  Is  that  early 
one  morning  when  she  went  to  her  store  she 
found  that  a  large  volume  of  water  bad 
come  from  above,  and  had  destroyed  and 
Injured  her  merchandise,  and  ttiat  on  former 
occasions  she  had  spoken  to  the  defendant 
about  trouble  of  this  character.  It  is  further 
shown  by  witnesses  for  the  plaintiff  that  a 
faucet  which  was  in  tbe  hall  or  in  a  room 
on  one  of  the  upper  floors  of  the  building, 


second  floor,  where  it  was  sbown  that  a  faucet  ^ 
noder  the  control  of  the  defendant  waa  found  ^n^^r  the  control  of  the  d^dant  was 
running  and  flooding,  no  other  inference  could  found  running  and  flooding ;  t^t  the  water 
be  drawn  but  that  it  was  this  water  which  dam-  j  was  running  down  on  the  floor  and  along  the 
aged  pUdntUTa  goods.  I  hall,  (roan  whldi  no  otiier  inference  could  be 
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drawn  tnit  that  It  was  this  watw  floodliig  out 
of  this  faucet  whldi  damaged  platntUTs 
goods. 

Def^dant  testified  tlut  die  had  examined 
this  fiiucet  a  short  time  b^ore  It  was  found 
to  be  mniilii&  and  that  It  was  proi>etly  shut 
off. 

Aftw  a  trial  to  a  Jury,  under  the  Instrno- 
tlons  givea  by  the  cmirt,  a  Judgment  was 
returned  in  favor  of  the  defiraidant,  and  er- 
ror is  assigned  hare  on  the  refosal  of  certain 
instructions  asked  by  plaintiff  and  on  the 
admission  of  incompetent  testimony. 

[2]  Under  the  evidence  which  was  intro- 
duced in  this  case  a  finding  for  either  party 
would  have  been  supported  by  substantial 
testimony.  As  the  case  was  tried,  it  was  a 
close  question  of  fact  concerning  defendant's 
liability.  Under  these  drcumatauces,  If  there 
was  admitted  in  evidence  incompetent  testi- 
mony, concerning  which  we  are  unable  to 
say  that  it  did  not  affect  the  result  of  the 
verdict  and  judgment  rendered,  the  admis- 
sion of  such  testimony,  must  be  held  to  be 
reversible  error. 

This  court  in  deciding  the  case  of  Hatch 
V.  Bayless,  104  Mo.  App.  loc.  cit.  224,  146 
S.  W.  842,  Quoted  from  the  case  of  Levels  v. 
Railroad,  19ft  Mo.  loe.  dt.  617,  M  8.  W.  276, 
which  held  as  follows: 

"But  when  the  case  tnma  on  a  qoeation  of 
fact  and  the  evidence  is  so  cooflictuig  that  a 
verdict  for  either  can  be  said  to  have  substantial 
evidence  to  support  it,  then  tht  introduction  of 
illegal  evidence  is  a  matter  of  more  consequence 
than  it  would  be  in  a  case  where  the  evidence 
in  support  of  the  verdict  was  snbstaatially  all 
one  way." 

[8]  In  the  case  at  bar,  the  defeodaot,  over 
the  objection  and  exception  of  the  plaintiff, 
was  permitted  to  Introduce  in  evidence  a 
ooffy  of  the  lease  made  between  bersdf  and 
her  landlord,  In  which  lease  it  was  provided 
that  the  defendant  was  not  liable  for 
the  ivkcep  and  care  of  defective  plumb- 
ing in  said  bot^  hi^  the  same  was  to  be 
kept  and  zepalred  by  her  landI(Hrd,  Jones, 
and  that.  In  case  damage  was  caused  by 
defective  plumbing  In  said  hot^  the  defmd- 
ant  was  not  rei^nslble,  but  the  IlabUity  was 
'to  be  hone  by  the  landlord,  Jones. 

On  what  theory  this  lease  could  have  been 
admisdbl^  we  are  unable  to  perceive  and 
respcmdent  has  not  enlightened  us  In  this 
regard  in  the  brief  filed  here.  There  was  no 
testimony  whatever  concerning  any  defective 
plumbing  having  any  effect  whatever  on  this 
cause  of  action.  The  evidence  clearly  shows 
that  It  was  not  defective  plumbing,  but  the 
fact  that  a  faucet  was  left  open,  and  the 
water  was  running  out  of  It  which  caused 
the  alleged  injury.  Such  evidence  admitted 
might,  and  in  all  probability  would,  give  the 
jury  the  idea  that  the  landlord  in  some  way 
might  be  held  liable  for  this  daihage,  and 


as  the  contest  was  betweu  two  women,  both 
of  whom  were  pnqinietreesee  of  brntiMn  cax^ 
rled  on  In  the  same  building,  and  there  was 
evidence  to  siqiport  the  amtentUm  of  tStbeir, 
we  are  unable  to  say  that  the  Introdoctloa 
of  this  Incompetent  evidence  did  not  IuiT» 
its  effect  upon  the  verdict  raideEed.  See 
Sandlge  v.  Hill,  70  Mo.  App,  71. 

Th%  other  assignment  of  nror  britfed  In 
this  case  goes  to  the  question  of  whether  tbe 
petition  In  this  case  charged  general  or 
specific  nee^Ilgence,  thereby  determining 
whether  plaintiff's  refused  Instructlona 
should  have  been  given.  As  the  case  must  be 
retried,  It  la  unnecessary  to  go  Into  this  ques- 
tion, as  in  all  probability  the  pleadings  will 
be  BO  remodeled  at  another  trial  that  the 
questions  raised  here  on  this  appeal  in  that 
regard  will  be  disposed  of. 

The  obligations  of  tenants  occupying  the 
same  building  to  respect  the  rl^ts  of  each 
other,  and  the  right  of  a  tenant  to  recover 
from  a  cotenant  for  a  condition  brought 
about  through  the  negligence  of  such  coten- 
ant, or  through  the  commission  of  a  nuisance 
by  a  cotenant,  involve  much  declared  law.  It 
would,  therefore,  be  out  of  place  to  lay  down 
any  of  the  rules  governing  the  relations  of 
these  parties  until  such  relations  are  brou^t 
here  in  definite  propositions,  and  only  decided 
after  the  consideration  of  the  briefe  filed 
by  the  attorneys  for  the  parties. 

For  tbe  erroneous  admission  of  tbe  lease 
betwera  defendant  and  her  landlord,  the 
judgment  will  be  reversed,  and  the  cause 
remanded. 

GOX,  P.  J^  and  BBADLBX,  J.,  concur. 


FULLER  V.  PRESNELU  (No.  285S.) 

(Springfield '  Court  of  Appeals.  IflssoarL 
Joae  18,  102L  Behearlng  Denied 
Aog.  9,  1921.) 

1.  Costraots  <g=>l43  —  That  la  oertals  whldi 
can  bs  made  certain. 

In  constming  contracts,  that  which  can  be 
made  certain  is  certain. 

2.  Sales  «=s>l(4)-^oatract  for  sale  ef  lea- 
her  held  sot  void  for  laMrtalnty  as  te  qau- 
tlty  and  klsd. 

Ccmtract  for  sale  of  from  100,000  to  150,000 
feet  id  Imnber  at  $30  per  thousand  for  S-foot, 
and  |36  per  thousand  for  standard  lengths,  held 
not  v(dd  for  nncertaintr  as  to  the  qoantity  and 
kinds  of  lumber  contiaeted  for;  the  seller  hav- 
ing tbe  right  to  select  Ae  amount  oi  each  kind 
ot  the  difEerent  lengths  he  desires  to  fumiab. 

3.  Sales  «=589  —  Modlflcatlos  of  oontraot  a 
matter  of  defaase,  with  herdea  of  proof 

defendant. 

Id  buyer's  action  for  breach  of  contract  te 
deliver  lumber,  the  seller,  daiming  that  the 
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coDtract  bad  been  modified,  bai  tiie  burden  of 
provins  tbe  modificfttion  .of  tbe  eonttact;  it 
being  a  matter  of  defense. 

4.  Sales  ^89— ModlflcatioR  of  ooitraet 
estabUshed, 

In  borer's  action  for  breach  of  contract  for 
•al#  of  lumber,  aeUer's  testiinon;  that  be  bad 
tcdd  buTer  that  he  would  not  bare  enough  lum- 
ber to  fill  the  contract,  and  tiiat  bnyer  bad  stat- 
ed that  be  would  take  what  tbe  seller  had,  and 
**that  would  settle  it,"  though  imdiBpated.  held 
not  sufficient  to  establish  a  modification  of  tbe 
contract  as  a  matter  of  law,  tbe  qnettton  bmng 
for  the  July. 

5.  COBtnets  «S9238(2)— ModHlortloi  of  writ- 
tea  oMtraet  must  fee  In  wrltlis> 

A  contract  that  is  required  to  be  In  writing 
can  only  be  changed  or  modified  in  writing. 

«.  Frauds,  statute  of  «=al3i(l)  —  Coatraot 
wttbia  statute  eai  be  nodlflad  only  by  ooia« 
pHanoe  with  statute. 

A  contract  to  which  the  statute  of  frauds 
applies  can  only  be  modified  in  some  one  of  tbe 
ways  la  which  tbe  statute  required  the  con- 
tract attempted  to  be  modified  to  be  executed  In 
the  first  Instanee. 

7.  Frauds,  statute  of  ^I3f(()  —  How  sales 
oostraot  within  statute  oaa  be  modified. 

An  ezecator7  contract  for  the  sale  of  per- 
sonal  proplrty  of  greater  value  than  $30,  which 
was  in  writing,  ss  required  by  the  statute  of 
frauds,  could  not  bo  modified  bj  parol  agree- 
ment, unless  the  new  agreement  waa  supported 
by  a  new  conrideratlon,  with  part  payment,  or 
a  receipt  and  acceptance  o<  aoma  part  «f  the 
property  by  tbe  purchaser. 

8.  Sales  ^85(3)— Buyer  held  not  required  to 
Inspect  l|imber  uatll  delivery  of  the  mlalmam 
amouat  to  be  d^ivered  under  the  ooatraot 

Contract  for  sale  of  lumber  to  be  delivered 
by  specified  date  and  at  a  certain  place,  and  "to 
be  inspected  at"  such  place,'  did  not  require 
buyer  to  inspect  the  lumber  on  dettrery  of  a 
part  prior  to  the  delivery  of  the  whole  amount, 
bnt  only  on  being  informed  that  tbe  minlmnm 
amonnt  to  be  famished  under  tbe  contract  waa 
ready  for  inspection,  in  the  absence  of  •  cns- 
tom  of  the  trade  to  the  contrary. 

a.  Appeal  and  error  «=9l067— Refusal- of  la- 
straoUoa  held  harmleaa  la  view  of  Iseaes. 

In  buyer's  action  for  breach  of  contract  to 
sell  lumber^  in  which  fraud  was  pleaded,  not  aa 
a  defense  la  the  ease,  but  only  br  way  of  In- 
dncement  to  show  what  led  up  to  and  caused  tbe 
alleged  modification  of  tbe  c<mtract,  refusal  <tf 
instruction  defining  fraud,  if  error,  was  harm- 
less, where  tbe  alleged  modification  of  the  con- 
tract waa  not  binding. 

10.  8alea  «s»42 1— Refusal  of  lustructloa  that 
bayar  mint  hava  beea  aMa,  ready,  and  wllliai 
t»  parform  aoatraet  Iq  data  of  Mlvary  baW 
pranr. 

In  buyer's  action  for  breach  of  contract  for 
sale  of  lomber,  in  which  both  parties  recog- 
nised that  the  contract  bad  remained  in  force 
tintii  a  certain  date,  when  the  seller  bad  sold 
to  another  party,  the  refusal  of  an  instruction 


that  buyer  must  hare  been  able,  ready,  and  will- 
ing to  perform  bis  part  of  the  contract  before 
a  prior  date  spedfied  in  the  contract  as  the 
date  of  delivery  held  proper. 

11.  Sales  «=34I8(2)  —  Bayer's  damages  for 
breach  of  cootraot  stated. 

Where  both  parties  to  sales  contract  recog- 
nized the  contract  as  in  force  aft«r  the  date 
specified  for  delivery  and  up  to  subsequent 
date  when  seller  sold  goods  to  third  person,  the 
measure  of  damages  was  the  difference  between 
the  contract  price  and  the  market  Talue  on 
audi  Bubeeqnont  date. 

12.  Sales  «s»4l  8(2)— Market  value  within  rea- 
sonable time  after  breach  not  considered  la 
ascertaining  damages  for  failure  to  deliver. 

The  market  value  of  goods  within  a  rea- 
sonable time  after  the  time  of  the  breach  can- 
not be  considered  in  ascertaining  the  buyer's 
damages  for  failure  to  deliver,  tbe  measure  of 
damages  being  the  dllterence  between  the  con- 
tract price  and  the  market  valoe  at  Uie  time 
of  breadi  of  contract. 

Appeal  from  Circuit  Court,  Bolltoger  Coun- 
ty; Peter  H.  Hack,  Judge. 

Action  by  Oscar  Puller  against  Charles  G. 
Presnell.  Judgment  for  platntlfr,  and  deCendr 
ant  appeals.   Affirmed  on  conditions. 

Chaa.  Revelle,  of  St  Louis,  'Bush  Llmbau^ 
of  Cape  CIranleau,  and  Wm.  M.  Morgan,  of 
Marble  Hill,  for  appellant 

Homer  P.  WilUama,  of  Marbte  HUl,  and 
Davis  &  Davla,  of  Frederif^town,  for  re- 
spondent. 

COX,  p.  J.  Actlcm  tor  damages  for  breadi 
of  ontTact  for  sole  of  lumber.  Judgment 
for  lOaintifl  fAr  $1,710^  and  defendant 
pealed. 

^e  contract  la  evidenced  by  the  following 
writing  signed  by  the  defendant: 

"9A4/19. 

"Received  of  Oscar  Puller  two  bondred  fifty 
dollars  ($^.00)  being  part  payment  from 
one  hundred  to  one  hundred  fifty  thousand  feet 
of  oak  lumber  to  be  delivered  at  X«fltn,  Mb'.,  by 
January  1,  1920,  at  $90.00  per  thousand  for  8 
foot  and  $35.00  per  thousand  for  standard 
lengths.  Same  to  grade  No.  2  common  and  bet- 
ter and  to  be  inspected  at  Lafiln. 

*'Cfaas.  B.  FreaneU." 

The  answer  admitted  defendant  signed  the 
receipt  above;  then  pleaded  fraud  by  plaln- 
tlfTs  agent  In  this,  that  defendant  was  ig- 
norant of  the  meaning  of  tbe  words  "same  to 
grade  No.  2  common  and  better,"  and  plain- 
tin's  agent  represented  to  him  that  these 
meant  the  same  as  "mill  run,"  or  the  entire 
output  of  defendant's  mill;  that  when  de- 
fendant delivered  a  certain  part  of  the  lum- 
ber, he  then  learned  for  the  first  time  that 
these  words  meant  a  certain  grade  of  lumber, 
and  therefore  be  could  not  deliver  under  this 
contract  Oie  tttlre  output  of  his  mill;  tbat 
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on  learning  of  Uiat  fact  he  complained  to 
plaintiff's  agent,  and  that  they  then  modified 
the  contract  by  matual  consent  so  that  de- 
fendant could  only  be  regolred  to  deliver  such 
quantity  of  oak  lumber  grading  2  common 
and  better  as  he  might  be  reasonably  able  to 
cut  and  deUrer;  and  that  he  compiled  with 
the  contract  as  modified,  but  plaintiff  retnsed 
to  Inspect  and  accept  the  lumber. 

The  evidence  shows:  That  the  lumber  was 
not  cut  at  the  time  the  contract  was  signed. 
Later  defendant  sawed  and  had  ready  for  de- 
livery at  Lallln  a  part  of  the  lumber.  Plain- 
tUTs  agent  Inspected  and  accepted  one  car^ 
load  at  that  time,  but  culled  out  more  than 
dtfendant  thought  he  should,  and  defendant 
testified  that  he  complained  of  the  culling, 
and  stated  that,  if  It  was  to  be  culled  that 
way,  he  would  not  have  enough  lumber  to  fill 
his  contract.  That  plalntlflfs  agent  then 
stated  "that  he  would  just  take  what  I  had, 
and  that  would  settle  It"  It  was  on  this 
conversation  that  defendant  based  bis  claim 
of  a  modification  of  the  contract. 

Defendant  testified  that  plaintiff  received 
19,000  feet,  and  that  he  had  22.000  or  23,000 
feet  more  ready,  but  could  not  get  plaintiff's 
agent  to  Inspect  and  receive  It,  though  he 
made  frequent  requests  for  him  to  do  so,  and 
finally,  on  February  7. 1920,  he  sold  this  lum- 
ber to  another  party,  and  gave  notice  to 
plaintiff's  agent  on  February  9th  that  be 
would  not  furnish  any  more  to  plaintiff.  De- 
fendant also  testified  that  he  at  no  time  had 
100,000  feet  of  lumber.  Including  what  he  had 
delivered,  on  hand.  The  evidence  shows  that 
both  parties  recognised  the  contract  as  still 
In  force  after  January  1. 1920,  and  up  to 
ruary  7tb,  when  defendant  gold  to  another 
party. 

At  the  close  of  plalntUTs  testimony,  and 
again  at  the  doae  of  all  the  testimony,  de- 
fendant filed  a  demurrer  to  the  evldaice, 
which  was  overruled.  Defendant  contends 
that  a  demurrer  to  plalntlfTs  testimony 
should  have  been  sustained,  because  the  con- 
tract waa  void  for  uncertainty  as  to  the 
quantity  and  kinds  ctf  lumber  c<mtracted  tor, 
and  because  there  was  no  proof  of  any  dam- 
age to  plaintiff.  Also  Oiat  the  demurrer  at 
the  close  of  all  the  testimony  should  have 
been  sustained  for  the  same  reasons,  and  for 
the  further  reason  that  defendant's  testimony 
as  to  a  modificatloii  of  the  ctrntract  was  not 
denied. 

[1]  It  Is  a  familiar  role  of  construction  of 
contracts  that  that  Is  certain  which  can  be 
made  certain.  Applying  this  rule,  It  has  been 
held  that  when  the  exact  amoimt  of  each 
kind  of  goods  to  be  furnished  under  a  con- 
tract is  not  specifically  set  out,  yet  if  the 
kind  or  character  of  goods  to  be  furnished 
is  described  wltb  certainty  aud  the  minimum 
or  total  amount  to  be  furnished  is  specified, 
then  In  that  case  the  seller  may  make  his 
own  selection  aa  tn  the  amount  uf  eadi  kind 
he  will  fumlsn,  ana  unoer  niose  arcnmscan- 


ces  he  cannot  be  heard  to  say  that  the  con- 
tract Is  void  for  uncertainty.  American  Hard- 
wood Lbr.  Co.  T.  Dent,  151  Mo.  App.  614,  132 
B.  W.  320;  American  Hardwood  Lbr.  Ga 
Dent,  164  Mo.  App.  442.  144  S.  W.  IIML 

[2]  In  this  case  the  minimum  amount  to  be 
famished  was  100,000  feet  and  the  maximvm 
100,000  feet  The  kind  was  oak  Inmber  to 
grade  No.  2  common  and  better,  and  $30  i>er 
1,000  feet  to  be  paid  for  8-foot  lengths,  and 
$3S  per  1,000  for  standard  lengths.  It  was  to 
be  delivered  at  Laflln,  Mo.,  by  January  1. 
1920.  The  only  thing  not  definite  provid- 
ed In  this  contract  was  the  amount  of  8-foot 
lengths  and  the  amount  of  standard  lengths 
that  were  to  be  fnmlshed.  We  hold,  as  we 
did  In  the  case  cited  above,  that  this  gave  the 
defendant  the  right  to  select  the  amount  of 
each  kind  of  the  different  lengths  be  would 
famish,  and  with  that  rl^t  resting  in  blm 
he  had  It  in  his  power  to  comply  with  the 
terms  of  this  contract  as  far  as  that  provi- 
sion is  concerned,  and  the  contract  waa  a 
valid  and  binding  contract 

[3,  4]  It  is  next  contended  that  defendant's 
testimony  that  the  contract  was  modified  was 
not  denied,  and  for  that  reasou  the  demurrer 
at  the  close  of  all  the  testimony  should  have 
been  sustained.  We  do  not  agre^  with  this 
contention.  If  there  were  a  modification  of 
the  contract  that  was  a  matter  of  defense, 
and  put  the  burden  on  defendant  to  prove  it, 
and  even  If  what  testimony  he  offered  on  that 
question  was  not  denied,  yet  that  testimony, 
being  oral  and  not  coming  from  plaintiff.  It 
was  still  for  the  jury  to  say  whether  or  not 
the  testimony  established  fbB  modiflcatlcm 
claimed.  In  this  case,  that  Issue  was  submit- 
ted to  the  jury  on  instructions  asked  by  de- 
fendant, and  the  jury  found  against  blm,  and 
the  trial  court  perhiltted  the  verdict  to  stand, 
and  that  Is  binding  on  us,  even  If  It  be  con- 
ceded that  tlie  defense  ci  a  modlflcatloa  of 
the  contract  waa  available  to  dffitendant  in 
this  case. 

Objection  Is  made  to  Instruction  No.  1  for 
plaintiff  on  the  ground  that  it  construed  the 
contract  to  mean  that  defendant  was  re- 
quired to  furnish  at  least  100,000  feet  of  oak 
lumber  of  standard  lengths,  while  the  coo- 
tract  permitted  him  to  furnish  lumber  of  8- 
foot  length.  The  instruction  Is  somewbat 
ambiguous,  and  If  there  were  any  conflict  in 
the  testimony  as  to  the  laigtbs  fomisbed,  it 
would  be  misleading  and  erroneous,  but  there 
Is  no  confilct  on  that  question.  The  parties 
never  bad  any  disagreement  about  the  length 
of  the  lumber,  and  we  do  not  think  it  possible 
that  the  jury  In  this  case  even  thought  of  the 
question  of  whether  the  lumber  delivered,  or 
offered  to  be  delivered,  by  defendant  was  of 
any  particular  length.  Hist  question  did  not 
enter  Into  the  Issues  under  the  evidence  in 
the  case  at  all,  and  the  jury  could  not  have 
been  misled  by  the  language  used  in  this  in- 
stnictisr 

I   A  fortlitt  objectum  lo  tnis  instruction  is 
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that  It  Ignores  tbe  de&nm  of  Oie  modUlca- 
don  of  the  contract,  and  autliorizes  a  find- 
ing for  plaintiff  without  considering  that  de- 
fense. "We  think  it  opea  to  Oiat  ohjectlmi, 
provided  the  defOise  of  a  modification  of  the 
contract  waa  arallable  to  defendant  In  this 
case. 

[S]  It  will  be  observed  that  this  contract 
was  for  the  purchase  of  personal  property  of 
greater  value  than  $30,  and  was  therefore 
within  the  statute  of  frauds,  and,  to  make  it 
binding,  must  have  been  in  writing,  or  part 
of  the  purchase  price  paid,  or  part  of  the 
property  received  and  accepted  by  the  pur^ 
chaser.  It  was  in  writing,  and  the  statute 
thereby  complied  with.  Tbe  rule  is  welt  set- 
tled-in  this  state  that  a  contract  that  Is  re- 
quired to  be  In  writing  can  only  be  changed 
or  modified  In  writing.  Backer  v.  Harring- 
ton, 52  Ma  App.  481;  Arky  v.  Commission 
Co.,  18B  Mo.  App.  241.  170  S.  W.  858;  Last 
Chance  Mining  Co.  t.  Tuckahoe  Mining  Co., 
202  S.  W.  287;  Eastern  States  Refrigerating 
Co.  V.  J.  W.  Teasdale  &  Co.,  211  S.  W.  693. 
Warren  v.  Mayer  Mfg.  Co.,  161  Mo.  112,  61 
8.  W.  644. 

[I,  7]  It  14  likewise  true  that  a  contract  to 
which  the  statute  of  frauds  applies  can  only 
be  modified  In  some  one  of  tbe  ways  in  which 
the  statute  required  tbe  contract  attempted 
to  be  modified  to  be  executed  in  the  first  in- 
stance. In  this  case,  the  sapposed  modifica- 
tion was  not  In  writing,  and,  being  executory 
in  jcbaracter,  It  could  not  be  made  binding  un- 
less it  was  supported  by  a  new  considera- 
tion with  part  payment,  or  a  receipt  and  ac- 
ceptance of  some  part  of  the  property  by  the 
purcliBser  under  tbe  contract  as  modified. 
There  Is  ho  evidence  tliat  either  of  these 
things  was  done,  and  hence  the  defense  of  a 
modification  of  the  contract  failed  for  want 
of  proof.  That  being  true,  It  was  not  necea- 
■ary  to  refer  to  it  in  the  InstructionB. 

Defendant  contends  that  plaintiff  was  neg- 
ligent and  unreasonably  delayed  inspection 
and  acceptance  of  the  lumber  which  he  had 
sawed  and  had  ready  for  Inspection,  and  that 
Justified  his  refusal  to  fumisb  the  remaind- 
er of  the  lumber.  The  trial  court  took  the 
Tlew  that  it  was  the  duty  of  plaintiff  to  In- 
mpect  as  often  as  defendant  had  on  hand 
quantities  that  were  reasonable  for  the  pur- 
pose for  whldi  it  was  contracted,  and  submit- 
ted tbe  question  of  plaintiff's  duty  In  that  ra- 
9»eGt  to  the  jury  on  that  theory  in  an  instruc- 
tion asked  by  defendant  The  Jury  having 
found  for  plaintiff,  they  have  found  against 
defendant  on  his  claim  of  unreasonable  delay 
of  plaintiff  in  making  Iniqtectlon  so  he  la  in 
no  position  to  complain. 

[I]  Further,  the  contract  has  no  provision 
governing  that  question.  Some  effort  was 
made  to  prove  a  custom  of  the  trade  that  re- 
quired prompt  inspection  after  delivery  in 
certain  amounts,  and  before  delivery  of  the 
entire  amount  provided  for  by  the  Mmtract, 
but  tbe  witnesses  did  not  know  the  cnstom,  if 


thet«  WM  one,  and  that  effort  failed.  Tbe 

defendant  then  attempted  to  show,  by  men 
familiar  with  tbe  lumber  business,  what 
would  be  a  reasonable  time  in  which  to  make 
Inspection  after  a  delivery  at  the  agreed 
place  of  delivery.  This  offer  was  refused, 
and  Is  now  assigned  as  error.  We  think  the 
objection  to  this  testimony  was  properly  sus- 
tained. The  contract  contained  no  provision 
requiring  inspection  on  receipt  of  any  part  of 
the  lumber  prior  to  the  delivery  of  the  whole 
amount,  and  unless  a  cnstom  of  the  trade 
which  would  require  an  inspection  of  a  less 
amount  than  the  whole  could  be  shown,  we 
do  not  tblnk  plaintiff  could  be  required  to 
make  any  inspectioQ  until  informed  that  the 
minimum  amount  to  be  furnished  under  the 
contract  was  ready  for  inspection. 

[I]  Complaint  Is  made  that  plaintiff's  in- 
struction No.  6,  wlilch  defined  fraud,  was  er- 
roneous. There  was  no  occasion  for  giving 
this  Instruction.  Fraud  was  not  pleaded  as  a 
defense  in  this  case,  but  was  pleaded  only 
by  way  of  inducement  to  show  what  led  up  to 
and  caused  the  alleged  modification  of  the 
contract.  Since  we  hold  that  the  alleged 
modification  of  the  contract  was  not  binding, 
the  element  of  fraud  as  .pleaded  in  this  case 
is  also  eliminated,  and,  that  being  true,  this 
instructlout  whether  wnmeoni  or  not,  was 
harmless. 

[10]  Defendant  asked  an  instruction  to  the 
effect  that  plaintiff  must  have  been  able, 
ready,  and  willing  to  perform  his  part  of  the 
contract  by  January  1,  1920.  This  was  re- 
fused. In  view  of  Uie  fact  that  both  parties 
recognized  the  contract  as  In  force  up  to 
February  7th,  when  defendant  sold  to  an- 
other party,  we  think  this  Instruction  was 
properly  refused. 

Instruction  No.  8  tor  plaintiff  la  as  follows: 

*7on  are  farther  instraeted  that  if  yon  shall 

find  and  believe  from  the  evidence  that  ^® 
plaintiff  sabatantially  performed  his  part  of  said 
contract,  and  that  defendant  did  not  perform  liis 
part  tbsreot,  then  yon  will  find  for  plaintiff, 
and  you  will  assess  his  damages  at  the  differ- 
ence in  the  price  of  $30  per  thousand  for  sDcb 
number  of  feet  of  oak  lumber  aa  yon  may  find 
and  believe  from  the  evidence.  If  any,  that  de- 
fendant failed  to  deliver,  and  the  fair  market 
valqe  of  the  same  on  the  ftth  of  Febraary,  1990, 
or  iritUn  a  reasonable  time  thereafter.** 

(11, 12]  Complaint  is  made  of  this  Instruc- 
tion that  under  it,  If  tbe  Jury  found  for  plain- 
tiff, then,  in  ascertaining  the  damages,  they 
could  consider  the  market  value  of  such  lum- 
ber on  February  9,  1920,  or  within  a  reason- 
able time  thereafter,  while  the  contract  fixed 
January  1,  1920,  as  the  time  for  performance 
and  contention  is  made  that  the  jury  should 
have  been  instructed  to  find  the  value  at  that 
time.  It  is  true  that  the  contract  provided 
that  tbe  lumber  should  be  delivered  by  Janu- 
ary 1.  1920,  but  both  parties  recognized  It 
as  In  force  after  that  date  and  up  to  Feb- 
ruary 7th,  when  d^idant  sold  what  lumber 
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he  had  to  another  party.  Plaintiff  received 
notice  on  February  9tta  that  defendant  woald 
furnish  him  no  more  lumber  under  the  con- 
tract. This  Justified  the  court  in  placing  the 
time  of  breach  and  the  date  at  which  to  as- 
certain the  market  value  of  the  lumber  as  on 
or  about  February  9,  1»20.  The  words  "or 
within  a  reasonable  time  thereafter"  should 
have  been  omitted.  Plaintiff  testified  that 
he  was  a  lumber  dealer,  and  had  sold  the 
lumber  he' had  bought  from  defendant,  and, 
when  defendant  failed  to  furnish  It,  he  liad 
to  buy  other  lumber  on  the. market  to  replace 
it,  and  that  the  amount  be  was  required  to 
pay  was  the  reasonable  market  value  at  the 
time.  This  purchase  for  the  purpose  of  re- 
placement was  made  about  March  1st,  so  the 
only  evidence  on  the  part  of  plaintiff  of  a 
specific  amount  of  Increase  In  value  is  the 
Increase  on  March  1st.  The  evidence  also 
shows  that  there  was  a  large  Increase  In  the 
value  of  lumber  In  February  and  March. 
There  Is  no  evidence  from  which  It  can  rea- 
sonably be  found  what  the  amount  of  in- 
crease by  February  9th  was,  except  the  testi- 
mony of  defendant  that  on  February  7th  he 
sold  the  lumber  he  had  been  holding  for 
plaintiff  at  an  increase  over  his  contract  with 
plaintiff  of  $15  per  thousand  on  8-foot  lum- 
ber and  $20  per  thousand  on  standard 
lengths.  Defendant  admits  that  he  at  no 
time  had  100.000  feet  of  lumber  which  he 
conld  have  furnished  to  plaintiff.  It  is  also 
conceded  by  the  testimony  that  19,000  feet 
was  furnished  to  plaintiff.  This  left  a  balance 
of  81,000  feet  under  the  minimum  amount 
of  100.000  feet  called  for  by  the  contract. 
The  jury  having  found  for  plaintiff,  it  was 
their  duty  to  assess  his  damages  at  the  dif- 
ference between  the  contract  price  and  the 
market  valne  on  or  about  February  9,  1920, 
on  81,000  feet  Defendant  testified  that  he 
sold  at  an  increase  of  $15  per  thousand  on, 
S-foot  lumber  and  $20  on  the  other  lengths. 
On  this  basis,  the  least  the  jury  could  have 
found  would  have  been  $16  per  thousand 
on  81,000  feet.  This  would  amount  to  $1,215. 

If  plaintiff  will,  within  10  days,  remit  all 
of  the  judgment  in  exce»  of  $1,216,  the  Judg- 
ment will  be  affirmed  for  that  amount;  other- 
wise the  Judgment  will  be  reversed,  and  the 
cause  remanded. 

FARRINQTON,  and  BBADUCT.  JJ^  con- 
cur. 


MILLIGAN  V.  G.  D.  MILLIGAN  GROCER  CO. 

(No.  2800.) 

(Springfield  Court  of  Appeals.  Missouri.  Jane 
IS,  1921.  -Rehearing  Denied  Aug.  8,  1821.) 

I.  Corporations  ^» 1 52— Estopped  to  questlos 
validity  of  dividend. 

Where  directors  ot  a  corporation,  Individ- 
nflJly  and  as  a  board,  conducted  the  buslneas  of 


the  corporation  on  die  atsumptlon  that  a  cer- 
tain dividend  declared  by  only  a  part  of  the 
directors  was  valid,  and  executrix  of  a  stock- 
holder knew  of  such  conduct  and  relied  on  it 
when  selling  the  stock  of  deceaaed,  the  cor- 
poration waa  estopped  from  questioning  the 
validity  of  the  dividend  in  action  by  exeentrix 
to  recover  the  aame,  having  permitted  the  divi- 
dend to  be  transferred  to  another  on  the  books 
Qt  the  company  vithont  an  assignment  from 
the  executrix. 

2.  Witnesses  «=>I4Z  — ServMsi  tflreotor  of 
oorporatloB  beld  oot  tflsqBalllled  as  wftaMS. 

Corporate  directors  present  at  a  special 
meeting  were  not  disqualiSed  as  witnesses,  by 
the  death  of  another  director,  to  testiQr  that 
an  absent  director  had  no  notice  of  the  meet- 
ing, in  an  action  by  executrix  of  the  deceased 
director  to  recover  a  dividend  declared  at  sndi 
meeting,  under  Rev.  St.  1019,  8  5410;  the  di- 
rectors not  standing  in  the  relation  to  each 
other  aa  parties  to  a  contract  or  a  cause  of  ac- 
tion witUa  the  meaning  of  the  statute. 

3.  CorporatlOBS  ^9426(2)--Aotlon  of  stodi- 
holders  most  be  ■■aainose  to  raH^  order  of 
directors. 

Action  or  want  of  action  by  stockholders, 
based  on  actual  knowledge,  must  be  unanimoos 
in  order  to  constitute  a  ratification  of  an  ozdtr 
of  a  portion  of  the  board  of  directors. 

4.  Corporations  1 52  —  Stookliolder  eannet 
declare  dividend  sor  ratify  void  dedaraHes 
thereof. 

Under  Rev.  St  1919,  {  101S3,  stockholders 
of  a  corporation  cannot,  even  in  the  most  for- 
mal way,  at  a  legal  ato<AhoIder8'  meeting  and 
by  onanimoue  vote,  declare  a  dividend  and  en- 
force its  payment  withoat  the  consent  of  the 
board  of  directors,  nor  can  they  by  the  same 
formal  action  ratify  a  void  order  of  the  board 
of  directors  declaring  a  dividend  without  the 
consent  of  the  board  of  directors. 

5.  CorporatfoBs  «=»426(4)— Ratifloatlos  of  void 
order  dedarleg  divldead  nasi  be  by  board  of 
directors. 

Ratification  of  an  order  declaring  a  dividend, 
void  because  made  by  only  a  part  of  the  board 
of  directors,  muat  come  about  by  some  action 
or  want  of  action  by  board  of  directors  acting 
as  such,  as  the  corporation  cannot  be  bound  by 
iDdividuai  action  or  sflence  the  members 
of  the  board  acting  separately,  under  Bev.  St. 
1919,  1 10153. 

S.  Corporations  «=:»426(4)— Void  order  deelar^ 
iBfl  dividend  held  ratified. 
An  order  declaring  a  dividend,  void  becaose 
msde  by  only  a  part  of  the  board  of  directors. 
held  ratified  by  the  board  by  the  crediting 
of  the  amount  of  the  dividend  to  the  stockhold- 
ers and  transferring  such  credits  upon  the 
books  from  the  aoconnt  ot  sellexa  ^  stock  to 
that  ot  pnrchasera. 

7.  Corporations  4:39426(4)— Void  order  deolar- 
Isg  dividend  ratlfled  by  Informal  aaHea. 

Ratification  of  an  order  declaring  a  divi- 
dend, void  because  made  by  only  a  portion  of 
the  board  of  directors,  may  be  shown  withoat 
showing  any  formal  action  of  the  t>oard  of 
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directors  or  proving  it  by  a  record  of  the  pro- 
oeedingB  of  the  board  at  a  regular  meeting;  any- 
thing from  which  may  be  clearly  found  ai  a 
fact  that  the  board  as  a  board  bad  agreed  that 
the  Toid  action  ihould  be  binding  bdng  •nffl- 
dent. 

8.  Appeal  and  arror  ®=3l071  (2)— Ermeons 
declarations  ef«law  In  case  tried  before  court 
not  ground  for  reversal  of  correct  Jndgment, 
The  only  office  filled  by  declarations  of  law 
in  a  case  tried  before  the  court  withont  a  jnry 
is  to  show  the  theory  on  whicb  the  trial  court 
decided  the  ease,  and  vhoi  a  finding  of  facta 
is  filed  and  it  appears  from  the  facta  found 
that  the  final  cowdaaion  of  the  eonrt  la  cor- 
rect, his  judgment  should  be  affirmed,  not- 
withstanding erroneous  declarations  of  law  and 
arror  in  refusing  dedarations  of  law. 

AK>eal  from  Carcnlt  Oourt,  Greene  County; 
Orin  Patterson,  Judge. 

Action  by  Nelle  O.  Milllgan,  execatrlx  of 
tbe  last  will  and  testameait  of  Alva  D.  MIUl- 
gan,  deceBsed,  against  the  6.  D.  BUUlgan 
Grocer  Company.  Judgment  for  plaintiff, 
and  defndant  appeals.  Affirmed. 

Barbour  &  McDavld,  of  Springfield,  for  ap- 
pelant. 

E.  P.  Mann  and  W.  D.  Tatlov,  botb  of 
Sprlngfleld,  for  reqiondent 

COX,  P.  J.  Action  by  Nelle  a  MlUlgan, 
executrix  of  the  last  will  and  testament  of 
Alva  D.  MiUIgan,  deceased,  against  G.  D. 
HUllgan  Grocer  Company,  a  corporation,  to 
recover  $5,960  and  Interest  as  dividend  mi  238 
sliares  of  capital  stodt  in  the  corporatloaL  Tbe 
petition  alleges  that  deceased.  Alva  D.  MUU- 
gan,  was  the  owner  <^  238  shares  ot  stock 
of  tbe  defendant  at  the  time  of  his  death  on  or 
about  January  4, 1919 ;  that  on  or  about  April 
20, 1818,  the  board  of  directors  of  defendant 
declared  a  dividend  of  $25  on  each  share  of 
stock,  which  amounted  to  $5,950  on  the  238 
shares  held  by  Alva  D.  MiUIgan  at  his  death ; 
and  that  it  has  not  been  paid.  The  petition 
further  alleges  that  after  said  dividend  was 
declared,  to  wit,  on  or  about  April  22,  1018, 
the  said  dividend  was  credited  to  the  several 
stockholders  on  the  books  of  the  corporation, 
and  so  remained  credited  on  said  books  at  the 
time  of  the  death  of  the  deceased  and  at  the 
time  the  stock  of  deceased  was  sold  by  order 
of  the  probate  court,  and  that  a  part  of  said 
dividend  was  afterward  paid  to  some  of  the 
stcK^olders;  that  the  declaratiou  of  said 
dividend  was  known  to  and  acquiesced  in  by 
all  the  directors  and  stockholders  and  recog- 
nlied  by  them  as  a  debt  and  obligation  of  tbe 
COTporatlon  to  the  respective  stockholders; 
and  that  tbe  defoidant  corporation  as  well 
as  its  directors  and  stockholders  are  estopped 


clared  by  the  board  of  directors  or  that  It  was 
credited  to  the  stockholders  on  tbe  books  of 
the  corporation  or  that  such  alleged  action 
was  known  and  acquiesced  in  by  all  the  direc- 
tors and  stockholdera  or  that  they  or  the  cor- 
poration are  estopped  to  resist  the  payment 
of  said  alleged  dividend.  It  furtho-  alleges 
that  on  April  20.  1018.  the  board  of  directors 
of  tbe  corporation  consisted  of  three  mem- 
bers, Alva  D.  Milligan,  F.  A.  Leard,  and 
^aOgs  S.  MUIigan;  that  on  tbat  date  two 
of  said  directors. met  In  special  meeting  and 
made  tb»  order  dedarins  tbe  dlvldoid,  but 
without  notice  to  Madge  B.  Milligan,  the 
other  member,  and  ttaerefbre  their  action  at 
tbat  time  was  void. 

The  trial  was  had  before  the  court  without 
a  Jury.  Jndgmmt  for  plahitUf,  and  d^end- 
ant  has  appealed. 

A  finding  of  facts  was  filed  by  tba  trial 
Judge,  from  which  we  note  the  following: 
The  court  found  that  defendant  is  a  corpora- 
tion with  a  capital  stock  of  $100,000,  divided 
hito  1,000  shares  of  the  par  value  of  $100 
each.  In  1918,  Mwige  E.  Milligan  was  presi- 
dent. F.  A.Xeard,  her  brother,  vice  president, 
and  Alva  I>.  MUIigan  was  secretary  and  gesi- 
eral  manager  and  be  bad  active  charge  of  the 
business.  Its  directors  were  Madge  E.  Milli- 
gan, Alva  D.  MllUgau,  and  F.  A.  Leard.  The 
records  of  the  corporation  show  that  a  special 
meeting  of  Its  directors  was  held  on  April  20, 
1918,  at  which  a  dividend  of  $25  on  each 
share  for  the  year  ending  December  31, 1917, 
was  declared.  At  this  meeting  only  F.  A. 
Leard  and  Alva  D.  Milligan  were  present  and 
the  other  member  of  the  board.  Madge  E. 
Milligan,  had  no  notice  of  the  meeting  and 
was  not  preset.  Alva  D.  Milligan  died  in' 
January,  1919.  Plaintiff  is  executrix  of  bis 
win,  Alva  D.  MUIigan  was  the  owner  of  238 
shares  of  stock,  and  his  part  of  the  dividend 
bas  not  been  paid.  AH  of  the  stockholders 
resided  in  Springfield,  Mo.,  except  NorveU  W. 
MUIigan,  who  lived  In  California.  The  stock 
was  held  as  foUows:  Madge  E.  MiUIgan,  262 
shares;  Madge  E.  MUUgan,  trustee  for  Hester 
MiUIgan,  202  shares:  Alva  D.  MiUIgan,  238 
shares ;  Mary  MiUIgan  Clement,  118H 
shares;  Norvell  W.  MUUgan,  118^  shares; 
F.  A.  Leard,  1  share.  On  April  22, 1918.  the 
purported  dividend  was  extended  on  the 
books  of  the  corporation  as  credits  In  favor 
of  the  respective  stockholders  according  to 
their  interests.  At  or  about  that  time  every 
stockholder  was  notified  of  the  declaration 
of  tbe  dividend  by  a  document  caUed  a  "trial 
balance."  These  documents  showing  the 
dividend,  with  other  information,  were  sent 
to  the  stockholders  a  number  of  times.  No 
stockholder  or  director  ever  objected  to  tbe 
said  dividend  nor  prior  to  this  suit  chaUeuged 


Arom  denying  or  questioning  the  validity  of  Its  vaUdity,  but  they  all  acquiesced  in  It.  Af- 
aaid  declaration  ot  dividend.  j  ter  Korvdl  W.  MiUIgan  was  notified  of  the 

The  answw  denies  that  a  dividend  was  de-  dividend,  he  asked  that  it  be  paid,  but  was 
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lafbrmed  \xj  Alva  D.  Mlll^an  tbat  tbe  cor^ 
poration  was  not  ready  to  pay.  In  June, 
1918,  -NoFT^  drew  a  draft  for  $500  on  the 
corporation,  whldi  was  paid  and  ctaarged 
against  bis  share  of  the  dividend,  which 
amounted  to  92,062.60.  In  June,  1019,  Madge 
E.  Minigan,  acting  for  herself  and  certain 
«DpIoyeea  of  the  corporation,  porduued  the 
stock  of  NonreU  W.  Hllllgan  for  $00,000,  less 
certain  deductions,  among  which  was  the  $600 
received  on  the  said  draft,  and  this  $600  was 
paid  by  her  to  the  company.  This  left  the. 
original  credit  of  $2,062.50  credited  to  him 
on  account  of  the  supposed  dividend  Intact 
and  was  then  credited  to  tbe  "employee^ '  ae- 
count  for  whom  Madge  B.  MiUigan  had 
bought  the  stock. 

In  June,  1010,  the  plaintiff,  under  orda  of 
the  probate  court,  sold  as  executrix  the  238 
shares  of  stock  owned  by  Alva  D.  MlUIgan  to 
Madge  B.  Mllligan.  This  Bto<^  was  apprala* 
ed  at  its  book  value,  omitting  tbe  dividend. 
In  the  negotiations  for  this  sale,  both  plain- 
tiff and  Madge  B.  Mllligan  acted  in  recogni- 
tion of  the  validity  of  the  dividend  of  April 
20,  1918,  and  straightway  after  the  sale  the 
dividend  of  $6,950  that  had  been  credited  to 
Alva  D,  Mllligan  was  transferred  on  the 
books  of  the  company  to  Madge  B.  Mllligan 
without  an  assignmrnt  thereof  from  plaintiff. 
All  the  stockholders  knew  about  the  dividend 
and  all  tbe  directors  knew  all  of  the  particu- 
lars about  this  dividend.  The  by-laws  of  tbe 
company  enabled  either  of  tbe  three  directors 
to  call  a  special  meeting  of  the  board.  The 
by-laws  also  provided  for  two  regular  meet- 
ings each  year  of  the  board,  and  at  least  one 
of  these  had  been  held.  There  had  been  no 
disavowal  of  the  dividend  nor  a  cancellation 
of  tbe  credits  entered  because  of  the  dividend. 

[1]  Because  the  directors  of  the  corpora- 
tion Individually  and  when  acting  as  a  board 
conducted  the  business  of  the  corporation  on 
the  assumption  that  the  dividend  of  April  20, 
1918,  was  valid,  and  because  plaintiff  knew  of 
that  conduct  and  relied  on  it,  and  because  the 
corporation  cannot  restore  the  status  quo 
ante,  the  corporation  la  estopped  from  ques- 
tioning the  validity  of  the  dividend.  Tbe 
corporation  accepted  or  affirmed  the  validity 
of  the  dividend  by  falling  to  diallenge  it  In 
any  of  its  meetings  and  by  permitting  the 
dividend  to  be  carried  on  its  booka  aa  credits 
to  stockholders  for  more  flian  a  year  and 
by  permitting  plahttliFs  interest  therein, 
amountlDg  to  $5,^,  to  be  transferred  to  an- 
atbBt  on  tibe  books  of  the  company  without  an 
assignment  from  plaintiff. 

Tbe  trial  court  held  that  the  purported  ao> 
tton  of  the  board  of  directors  on  April  20, 
1918,  waa  Illegal  because  one  director  was  not 
notified  of  the  meeting,  but  held  that  tbe  cor- 
iwratlon  became  bound  by  it  (m  the  theory  of 
estoppd  and  by  ratification,  and  found  for 
plaintiff  for  $6,960  and  interest  at  0  per  cent 
from  Auguat  21,  1019^ 


'  The  finding  of  ttie  court  Ouit  Madge  B. 
MilUgan,  one  of  the  directors,  waa  not  noti- 
fled  of  the  meeting  of  Qie  board  on  April  20, 
1018,  was  based  «t  the  testimony  of  F.  A. 
Leard  and  Madge  B.  Mllligan,  who  were  di- 
rectors at  that  tim&  Beaptmdent  contends 
that  by  tbe  death  of  Alva  D.  Mllligan,  one  of 
the  directors  who  participated  In  the  meeting 
on  April  20,  1918,  the  other  directors,  7.  A. 
Leard  and  Madge  B.  Milllgan,  are  by  statute 
rendered  inccHopetent  to  testis  that  no  no- 
tice of  that  meeting  was  glvai  to  Madge  B. 
MlUigan.  the  othar  director,  and.  with  their 
tesflnxmy  eliminated,  there  la  no  evidence 
that  such  notice  was  not  glvoi,  and  in  tbat 
sitaation  the  law  will  presiune  that  the  meet- 
ing was  regularly  called,  and  the  record,  be- 
ing regular  on  its  face,  must  stand  aa  valid 
and  binding. 

Respondent  also  cmtends  Oiat  even  If  tbese 
witnesses  are  b^  competoit  and  the  finding 
that  no  notice  of  that  meeting  was  given  is 
warranted,  yet  the  action  of  the  two  manbers 
of  the  board  has  since  been  ratified  by  the 
corporation  through  its  directors  and  stock- 
holders, and  also  that  it  Is  now  estopped  to 
deny  tbe  validity  vt  the  dedaxatUm  of  tbe 
dividend. 

[2]  Appellant's  contention  Is  that  the  hold- 
ing of  the  trial  court  that  F.  A.  Leard  and 
Madge  E.  Mllligan,  directtH^  were  not  dis- 
qnallfied  as  witnesses  by  the  death  of  the 
other  director,  Alva  D.  MiUIgan,  was  right 
and  that  the  finding  from  their  testimony 
that  Madge  B.  MUlfgan  had  no  notice  of  the 
special  meeting  of  tbe  board  of  directors  on 
April  20, 1018,  at  which  the  dividend  In  ques- 
tion purports  to  have  been  declared,  was  also 
right,  and  therefore  that  action  of  the  board 
aa  shown  by  the  record  of  the  board's  pro- 
ceedings was  void  Is  also  correct,  but  that 
the  finding  of  the  court  that  the  corporation 
had  ratified  the  action  of  the  two  in  declar- 
ing a  dividend,  or  that  It  la  now  estopped  to 
deny  the  validity  of  the  declaration  of  a 
dividend  at  that  time,  is  not  warranted  by 
the  evidence,  and  hence  the  fln^iiiit  w^onM 
have  been  for  defendant. 

The  question  of  the  competency  of  F.  A. 
Leard  and  Madge  B.  Mllligan  as  witnesses  to 
testify  that  no  notice  of  tbe  special  meeting 
of  the  board  of  directors  was  given  haa  been 
most  ably  briefed  by  oounsd  and  many  an* 
thoritles  dted  to  uphold  the  oppoaing  oontem- 
ttons.  Space  will  not  permit  a  full  rertow  itf 
theae  cases.  The  statute  (now  aectlon  0410^ 
Stat  JMffy  Iti  very  language  Imports  that 
its  proTlafons  are  to  apply  whenever  there  are 
two  or  more  parties  to  a  contract  or  canas  of 
sxMon  tbat  may  thereafter  be  in  lasna  and  on 
trial  in  court,  and  at  the  time  of  tli»  trial 
one  of  these  partlea  ahall  be  dead  or  Inaane- 
The  purpose  of  this  statute  la  to  prevent  a 
living  party  from  giving.  In  hla  interest,  fala 
version  of  the  contract  or  cause  of  action 
when  death  haa  closed  the  Upa  of  tba  ottiar 
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party,  whose  version  of  what  uoeuirad  cannot 
be  Klren  In  npp(»t  of  his  Interest 

The  language  of  the  statute  and  the  rea- 
BOD  of  the  mle  contemplate  that  tiw  parttaa 
to  whom  the  pn^iIUtlon  of  the  statate 
piles  mean  parties  whose  Interest  In  the  otnt- 
tract  or  cause  of  action  in  Issue  are  adverse 
to  eadi  other.  This  adveialty  of  Interest  fur- 
nishes the  reason  for  the  mle,  and  If  there 
is  no  adversity  of  Interest,  then  then  la  no 
reason  why  the  death  of  mie  par^  dwnld 
disqualify  the  other  party  as  a  witness.  The 
statute  does  not  undertake  to  disqualify  the 
living  party  atwolut^.  Its  purpose  Is  to  dis- 
qualify him  when  and  only  to  the  extent  that 
bis  testimony  might  4)0  subject  to  questlra 
by  the  other  party.  Elsea  t.  Smith,  278  Ho. 
896,  202  S.  W.  1071. 

In  attempting  to  declare  a  dividend  on 
April  20,  1918,  we  do  not  think  F.  A.  Leard 
and  Alva  D.  MlDlgan  stood  In  the  relation  to 
eacA  other  and  to  Madge  E.  Milllgan,  the 
other  director,  as  parties  to  a  contract  or 
cause  of  action  within  the  meaning  of  our 
statute.  They  and  Madge  B.  MlUlgan,  the 
other  director,  were  the  agents  of  the  cor- 
poration, charged  jointly  and  mutually,  not 
adversely,  with  the  management  of  Its  affairs. 
They  were  each  charged*  with  the  same  duty 
and  were  required  to  ke^  the  same  purpose 
In  view  In  the  performance  of  their  duties  as 
directors.  Their  interests  were  mutual  and 
co-ordinate,  not  adverse.  If  the  deceased 
director  were  now  alive,  his  interest  In  the 
result  of  this  litigation  would  he  the  same  as 
the  interest  of  the  living  members,  who  It  is 
now  contCTded  are  rendered  incompetent  as 
witnesses  by  his  death.  Bzcept  in  torts,  the 
statute  was  intoided  to  apply  to  a  situation 
In  which  there  should  be  negotiation,  as  dis- 
tinguished from  consultation;  that  is,  there 
must  enter  Into  the  transaction  the  element 
of  adverse  Interest  in  some  way  at  the  time 
the  contract  was  entered  Into  or  the  cause  of 
action,  whatever  It  be,  was  finally  consum- 
mated, as  distiDgulsbed  from  a  consultation 
and  agreement  reached  in  relation  to  a  mat- 
ter  In  which  the  Interests  of  all  the  parties 
were  mutual 

If  the  statute  shonld  disqualify  witnesses 
situated  as  are  these  parties,  then  the  most 
baneful  results  m^t  follow.  Suppose  a 
meeting  of  the  board  of  directors  of  a  cor- 
porathm  is  regularly  held  and  some  Impor- 
tant acthm  la  taken  that  might  affect  the  en- 
tire future  of  the  corporation,  but  by  some 
oversight  or  accident  the  action  taken  is  not 
entered  on  the  record  of  the  proceedings  had 
at  that  meetlug.  Then,  should  It  afterward 
become  necessary  to  prove  what  action  was 
taken  by  the  bosxd,  It  could  be  shown  by  the 
oral  testimmy  of  members  of  the  board  who 
were  present  Preston  r.  Mo.  ft  Pa.  I.«ad  Co., 
51  Mo.  43 ;  Taussig  T.  8t  Louis  A  Klrkwood 
By.  Ca,  166  Mo.  28,  6S  S.  W.  969,  89  Am.  St 
BepL  674;  Sanitary  Oa.  t.  Beed,  179  Ho.  App. 


164, 174,  lei  S.  W.  81S;  Walker  t.  H.  W. 
lOO  Ha  App.  80S,  863, 177  8.  W.  881. 

If  the  death  of  a  member  of  the  board 
shonld  render  all  other  members  thereof  tn- 
o(nni»etent  to  testify,  tbsai,  if  no  record  had 
been  made  of  13ie  board's  action,  no  proctf 
thereof  oMiM  be  made.  We  do  not  think  the 
statute  waa  meant  to  apply  to  a  situation 
BTCh  as  we  have  In  this  case,  and  we  httld 
that  the  witnesses  were  competent  and  the 
conclusion  of  the  trial  court  tiut  tlie  orAer  of 
April  20,  1918,  declaring  the  dlTidnd  was 
void  when  made.  Is  correct 

[>T  Respondent  contends  tSMt  the  stodc- 
holders  ratified  the  declaration  of  a  dividend 
by  making  no  objection  thereto.  This  is 
based  on  the  fact  found  by  the  trial  court  that 
all  of  the  stockholders  were  Informed  of  the 
action  taken  on  April  20, 1818,  and  also  that 
stockholders  are  presumed  to  know  what 
their  board  of  directors  do,  and  with  this 
Icnowledge  acquiesced  In  what  was  done,  and 
by  this  acquiescence  made  the  void  order 
valid.  We  do  not  think  that  position  tmable 
In  this  case.  The  trial  court  was  in  error  In 
finding  that  all  the  stockholders  were  in- 
formed of  the  attempted  declaration  of  a 
dividend  on  April  20,  1918.  The  court  finds 
that  what  were  termed  "trial  Imlances"  were 
sent  to  all  the  stockholders  soon  after  the 
dividend  was  declared,  and  that  a  numl3er 
of  trial  balances  were  afterwards  sent  to  all 
the  stockholders,  and  that  these  "trial  bal- 
ances" showed  this  dividend.  The  court  also 
found  that  all  Of  the  stockholders  resided  In 
Springfi^d,  Mo.,  except  Norvell  W.  MtlUgan. 
These  findings  are  not  supported  by  the  evi- 
dence. The  evidence  shows  that  the  "trial 
balances"  were  srait  to  stockholders  upon  re- 
quest only,  and  there  is  no  evidence  that 
Mary  MUIlgan  Clement,  one  of  the  stockhold- 
ers, lived  in  the  city  of  Springfield,  Mo.,  or 
that  she  ever  knew  In  any  way  or  heard  of 
this  dividend,  or  that  she  ever  received  a 
"trial  balance."  This  failure  of  proof  elim- 
inated any  consideration  of  the  effect  of  ac- 
tion or  want  of  action  on  the  part  of  the 
stockholders,  based  on  actual  knowledge,  for 
It  Is  conceded  that  If  the  stockholders  could 
Mnd  Qie  corporation  at  all  by  a  raOflcatlon 
of  the  order  of  April  20,  1918,  their  action 
must  be  imanlm<ms. 

It  Is  next  contended  by  rei^Knident  that 
the  law  presumes  that  the  stockholders  knew 
what  the  board  oi  directraa  had  done,  and 
are  held  In  law  to  have  had  knowledge  of 
their  action  even  though  they  bad  no  actual 
knowledge  thereof,  and  we  are  cited  to  the 
cases  of  Feld  t.  Boanote  Inv.  Co.,  128  Mo. 
603,  27  &  W.  685.  Kitchen  t.  Ballroad,  69  Ma 
224,  and  Evans  t.  Ballroad.  64  Ho.  46S,  to 
sustain  tbat  po^tlim.  Ttusre  la  languafe 
used  In  those  cases  that  Indicates  that  ttie 
court  held  that  view,  but  when  the  facts  of 
those  cases  are  considered,  it  will  beseoi  that 
they  are  so  dlHStmnsr  to  the  facts  In  this 
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caae  thAt  the  expresrions  0iere  used  caa  hard- 
ly be  taken  as  authority  for  applying  that 
presumption  to  Mary  Milllsan  Clemeat  In 
thla  case;  but,  be  that  as  it  may,  we  do  not 
think  the  want  of  actltm  on  the  part  of  the 
stodUioIderB  la  a  controllinK  factor  in  thla 
case,  nor  do  we  understand  that  the  trial 
court  based  its  jadgm«it  on  the  failure  of  the 
stockholden  to  mrotest  against  the  declara- 
tion of  this  dividend. 

[4]  Onr  statute  (section  lOUS,  Stat.  ISiS) 
places  Qie  power  to  dedare  dividends  in  the 
board  of  directors,  and  we  do  not  understand 
that  the  stodUioIderB  possess  that  power. 
We  do  not  say  that  a  distribution  of  corpo- 
rate earnings  among  the  stockholders  by  xman- 
imous  consrait  might  no^  under  Boma  dx- 
cnmatanoes,  be  binding  on  the  corporation, 
but  that  questian  is  not  lnT<dTed  here.  This 
Is  a  Question  of  the  ratlflcatlon  of  a  void  act 
(tf  two  of  the  three  members  of  the  board  a£ 
directors  in  attempting  to  declare  a  dividend. 
The  BtocUuOdera  could  not,  evea  in  the  most 
formal  way,  at  a  legal  stockhiddertf  meeting 
and  fay  unanimous  vote,  declare  a  divldoid 
and  enforce  Us  payment  without  ccmsent 
ot  the  board  of  directors.  Neitiier  could  they 
by  the  same  formal  action  have  ratified  the 
mdet  at  April  20,  1918,  In  this  case,  and 
made  the  order  valid,  without  tbe  ooDseot  M 
the  board  of  directors. 

Since  the  stockholders  had  no  power  to  de- 
clare a  dividend  in  the  first  Instance,  they 
could  not,  by  any  form  of  ratification  of  the 
Illegal  act  of  another,  Impart  life  to  that 
which  they  were  powerless  to  create.  Rati- 
fication, to  be  effective,  must  be  by  the  same 
body  Invested  with  the  power  to  act  In  the 
first  Instance.  Clark  &  Marshall  on  Corpora- 
tions, I  683;  Calumet  Paper  Co.  v.  Haskell 
Show  Prtg.  Co.,  144  Mo.  331,  888^  46  S.  W. 
1115,  66  Am.  St  Rep.  425. 

[K,  •]  Ratification,  then,  td  be  effective, 
must  come  about  by  some  action  or  want  ot 
action  by  the  board  of  directors  acting  as 
such,  who  alone  bad  the  power  to  declare  a 
dividend.  Whatev^  is  done  by  them  must 
be  done  as  a  board.  If,  too,  the  corporation 
is  to  be  bound  by  the  nwactlon  or  silence  of 
the  board,  It  must  be  such  nonaction  or  si- 
lence as  applies  to  the  board  as  such.  The 
corporation  cannot  be  bound  the  individu- 
al action  or  silence  of  the  members  of  the 
board  acting  separately.  On  this  phase  of 
the  case  the  situation  Is  as  follows:  Divi- 
dends had  been  declared  many  times  before, 
and  on  being,  declared  It  had  been  the  univer- 
sal practice  of  the  corporation  to  place  the 
amount  of  the  dividend  due  each  stockholder 
to  his  credit  on  the  books  of  the  corporation 
and  then  pay  to  the  stockholders.  The  same 
course  as  to  entering  the  credits  to  the  indi- 
vidual stockholders  was  followed  In  this  in- 
stance. The  credits  were  entered  on  April 
22,  1918,  Just  two  days  after  the  order  de- 
claring the  dividend  was  made.  Thwe  was 


evidence  to  Justly  a  finding  Qiat  one  stock- 
holder had  been  permitted  to  withdraw  part  of 
the  dividend  credited  to  him  at  one  time,  but 
when  he  afterward  sold  bis  stock  to  another 
stockholder  he  was  required  by  the  purcbaa* 
er  to  return  the  amount  drawn  out  and  the 
credit  to  Mm  was  thm  transferred  to  the 
credit  of  the  purchaser.  The  evidence  fur- 
ther shows  that  the  stock  owned  by  Alva  D. 
MilUgan  was  sold  by  order  of  the  probate 
conrt,  and  aftw  that  sale  the  dividend  which 
stood  to  his  credit  was  transferred  on  the 
books  of  the  corporation  to  the  credit  of  the 
purchaser  of  that  stock.  The  by-laws  of  the 
corporation  required  the  board  of  directors 
to  meet  regularly  once  every  alz  months,  In 
January  and  July.  Whether  or  not  a  mert- 
ing  of  the  board  was  held  in  July,  1918,  does 
not  appear,  but  a  me^dng  was  in  Janu- 
ary, 1919,  and  the  record  of  that  meeting  does 
not  show  Qiat  any  action  was  taken  In  ra- 
tion to  this  dlvidoid.  The  entries  in  the 
books  slMwing  this  dividend  and  the  credits 
of  it  to  the  stockholders  were  not  dunged, 
and  when  this  suit  was  brought  In  Movonber, 
1819,  the  dlvidfiod  still  stood  to  the  credit  of 
the  stocUiolders  as  it  had  remained  since 
June  22,  U18,  accept  that  as  to  what  stodc 
had  been,  sold  it  v^as  transferred  on  the 
boola  from  the  account  of  tlie  seller  to  that 
of  the  purchaser.  We  are  of  the  opinion  that 
the  above  facte  would  warrant  a  finding  that 
the  board  of  directors  as  sach  had  ratified  the 
void  act  of  June  20,  1918,  and  made  it  valid. 
The  board  controlled  the  business  of  the  cor- 
poratioQ,  and  it  is  well  settled  that  what 
would  bind  an  Individual  by  estoppel  binds 
the  corporation,  and  what  would  amount  to 
ratification  of  the  unauthorized  act  of  an 
agent  of  a  private  person  will  operate  as  a 
ratification  by  a  corpwatimi.  C!bouteau  t. 
Allen,  70  Mo.  290,  325,  S2& 

[J]  It  Is  also  true  that  ratification  may  be 
shown  without  showing  any  formal  action 
of  the  board  of  directors  or  proving  it  by  a 
record  of  the  proceedings  of  the  board  at  a 
regular  meeting.  Chouteau  v.  Allen,  70  Mo. 
290;  First  National  Bank  v.  Frlcke,  75  Mo. 
178.  183,  42  Am.  Rep.  397;  Washington  Sav- 
ings Bank  V.  Butchers'  &  Drovers'  Bank,  107 
Mo.  133,  17  S.  W.  644,  28  Am.  St.  Rep.  405. 

Anything  from  which  it  may  be  clearly 
found  as  a  fact  that  tjgie  board  as  a  board 
had  agreed  that  the  void  act  should  be  bind- 
ing will  sufllce.  It  seems  to  us  that  the  fact 
that  the  dividend  was  credited  on  the  books 
of  the  corporation  to  the  individual  stock- 
holders Immediately  after  it  was  purported 
to  be  declared,  and  had  been  permitted  to  so 
remain  for  about  18  mouths  before  tliis  suit 
was  brought,  and  that  In  the  meantime  at 
least  one  regular  meeting  of  the  board  was 
held  and  no  order  made  of  record  disaffirm- 
ing the  former  order  declaring  the  dividend, 
and  no  order  made  directing  a  diange  in  the 
credlte  thereof  to  the  stoclLholders,  is  sufficient 
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to  jiwtlfy  a  finding  by  the  trier  of  tbe  fa<its 
that  the  board  as  a  board  bad  dedded  to  let 
the  order  remain  and  had  thereby  ratified 
and  made  It  binding. 

Tbe  trial  court  Intennlngled  hta  conclusions 
of  law  with  tbe  finding  of  facts,  bat  we  think 
the  theory  on  which  the  trial  coort  reached 
hie  conclaston  tbat  idalntlfl  dbonld  recover  Is 
Indicated  In  the  following  «cc«pts,  whldi  are 
found  near  the  end  of  the  finding  of  tacto: 

**BecaDBe  the  directors  of  tbe  corporation, 
faidiTidaaUy  and  when  scthig  as  a  board,  con- 
ducted the  hnsinese  of  the  corporation  on  the 
assnmption  that  the  diridend  of  April  20,  IMS, 
was  valid,  and  becaoae  plaintiff  knew  of  that 
eraidnct  on  the  part  of  the  corporation  and  re- 
Ued  opon  It,  and  because  the  corporation  can- 
not restore  the  status  quo  ante,  the  corpora- 
tioD  is  estopped  from  questioning  tbe  validity 
of  the  dividend." 

•The  corporation's  act  of  declaring  the  divi- 
dend of  April  2a  1918.  was  witbfai  its  jurisdic- 
tion, but  defectively  exerdsed  in  this:  That 
the  ffivldend  was  declared  when  one  of  its  di- 
rectors was  neither  present  nor  notified.  Tbe 
dedaration  of  the  divided  on  the  face  of  the 
defendant's' records  was  valid.  It  was  up  to 
the  corporation  to  either  reject  it  or  accept 
it.  The  corporation  accepted  it  by  failing  to 
challenge  it  at  any  of  the  corporate  meetiaga 
and  by  permitting  it  to  be  carried  on  the  books 
ef  tbe  corporation  for  more  tfasn  a  year,  not 
as  a  corporate  asset,  but  as  credits  in  favor  of 
the  respective  stockholders  in  aeoordance  with 
their  interests  therein." 

The  seccmd  paragraph  quoted  above  ex- 
presses the  conclusion  of  tbe  trial  court  tbat 
tbe  board  of  directors  bad  ratified  tbe  deda- 
ratlon  of  the  dividend.  This  we  have  already 
dlacoased  and  approved  tbe  condntfon  readi- 
ed. 

By  the  first  paragraph  quoted  abov^  It 
will  be  seen  that  tbe  trial  court  held  that  by 
the  conduct  of  the  board  of  directors,  coupled 
with  the  fact  that  the  plaintiff  had  relied  on 
the  validity  of  the  declaration  of  the  dlvl- 
dend  of  April  20,  1918,  the  corporation  Is 
estopped  from  questioning  the  validity  of  the 
dividend.  This  conclusion  is  based  on  the 
tacts  found,  that  the  record  of  the  corpora- 
tion showing  the  declaration  of  this  divldoid 
was  fair  on  Its  t&ce;  that  tbe  dividend  was 
Immediately  thereafter  passed  to  the  credit 
of  the  individual  stockholders  and  so  remain- 
ed nntil  after  the  death  of  Mn  D.  MUl^an 
and  the  sale  of  hfs  stock  1^  plalntlfl  as  his 
executrix  by  order  of  the  probate  court;  and 
tbat  in  the  probate  proceedings  the  stock 
was  appraised  at  its  book  value,  exdustve  of 
the  dividend,  and  that  the  sale  of  the  stock 
was  baaed  on  Its  value  without  the  dividend. 
Ve  think  the  court's  condusion  on  these 
facts  was  correct  The  books  oi  tbe  corpora- 
tion showed  the  dividend  s^r^ted  from  the 
stock.  The  probate  court  had  ordered  the 
atodc,  not  the  dividend,  sold.  The  law  re- 
qatatA  tlie  atodc  to  be  appraised  before  the 


sale,  and  in  determining  Its  value  for  tbe 
purpose  of  appraisement  the  dlvidrad  was 
not,  and  could  not  be,  ctmsldered,  because 
It  bad  been  segregated  from  the  stock  and 
could  not  and  did  not  pass  with  the  sale 
of  the  sbK^  Madge  El  MUligan.  who  pur- 
chased tbe  stock,  may  have  understood,  and 
we  infer  from  her  testimony  that  she  did 
understand,  that  the  dividend  went  with 
the  stock,  but  we  cannot,  nor  could  the 
trial  court;  In  thla  action  r^eve  against  a 
mistake  in  Judgment  of  the  purchaser  ot  this 
stock  as  to  what  went  with  it  Neither  the 
estate  Alva  D.  Milllgan  nw  the  coipora- 
tion  eould  be  bound  an  oi^nlon  of  the  pur- 
diaser  of  the  stoA  that  was  at  variance  with 
the  correct  condnslon  to  be  drawn  from  tte 
facts  diown  oa  the  face  at  tbe  records  and 
books  of  the  corporation  and  the  proceedings 
In  the  probate  court  under  which  the  pur- 
cbase  was  mad&  Aftw  the  sale  this  stodc 
we  have  the  following  conditions  with  which 
to  deal:  An  order  appears  on  the  records  ol 
the  corporation  abowing  a  dividend  declared. 
The  books  of  die  corporation  show  the  divi- 
dend credited  to  the  individual  stockboldera 
as  tbeb*  Intoests  appear.  The  executrix  of 
a  deceased  stockholder  has  sold  the  stock  of 
hex  testator  utdw  ar6et  of  the  probate 
court,  with  the  dlTld«id  segregated.  As  far 
as  Uils  executrix  la  concerned,  the  board  of 
(Urectors  could  not,  after  the  sale  of  that 
stock,  disaffirm  the  divldraid  and  turn  her 
part  tliereof  into  the  treasury  of  the  corpo- 
ration, because  to  do  so  would  result  in  In- 
Jury  to  the  estate  In  her  charge.  We  think 
these  facts  Justify  tbe  apiAicatitni  of  the  doc* 
trine  of  estoppd. 

[I]  Complaint  Is  made  that  tbe  declara- 
tions of  law  given  at  the  request  of  plaintiff 
were  erroneous.  We  have  carefully  examined 
these  declarations,  and  while  we  think  some 
of  them  are  erroneous,  we  are  convinced  that 
the  trial  court's  final  conclusions  were  cor- 
rect. Tbe  only  office  filled  by  declarations  of 
law  In  a  case  tried  before  the  court  without 
a  Jury  Is  to  show  the  theory  on  which  the 
trial  court  decided  tbe  case,  and  when  a  find- 
ing of  facts  is  filed  and  it  appears  from  the 
facta  found  that  tbe  final  conclusion  of  the 
court  is  correct,  his  Judgment  should  be 
affirmed,  notwithstanding  the  erroneous  dec- 
larations of  law.  Baxter  v.  Troll,  152  Mo. 
App.  657,  660, 133  S.  W.  1188;  Scboen  Plumb- 
ing Go.  V.  Hugunin,  156  Mo.  App.  68,  74,  135 
S.  W.  067;  Smoke  Preventer  Co.  v.  St  IjOuIs, 
206  Mo.  220,  232,  103  S.  W.  613;  Bothen- 
berger  v.  Garrett.  224  Mo.  191,  202, 123  S.  W. 
B74. 

What  we  have  said  will  also  dispose  of  the 
contention  tbat  the  court  erred  In  refusing 
declarations  ot  law  asked  1^^  defendant 

Judgment  afflnned. 

TABBINGTOM  and  BBADLBZ,  JJ^  oon- 
cur. 
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1.  Carrien  «=»20(3)— Statate  provldlag  pen- 
alty for  dleorlnlnatloa  In  faollltlea  for  trans* 
portatlon  of  freight  Md  lot  to  laeliido  dle- 
orlmlnatloB  !■  favor  of  on*  liidlvldaal  aa 
agalnat  another  Indlvldaal; .  "other;"  "eon- 
eiiieion  merohaate." 

Under  Bev.  St.  1919,  1  99T5,  proridfaif  & 
penal^  for  dlaciiminatioti  in  facUitieB  in  trans- 
portation of  freight  between  "commisaion  mer- 
chants or  other  persons  engaged  in  the  trans- 
portation of  freight"  and  individaalB,  the  rule 
of  ejufldem  generis  prevents  inclusion  of  all 
other  shippers,  such  as  lumber  dealer  or  sand 
dealer.  Ja,  phrase  "or  otiier  persons  engagedt" 
ete..  aince  the  definMon  of  **oQt9^  la  "othor 
such  like,"  and  the  term  "commission  mer- 
chants" does  not  designate  an  all-IndasiTe 
class,  bnt  the  term,  while  used  synonTmously 
with  "factor,"  "broker,"  etc.,  Is  not  always 
synonymous,  and  intent  to  indade  discrimina- 
tion between  individnals  not  being  clear. 
•  pjd.  Note.— For  other  definitions,  see  Words 
and  nu-asea,  Firet  and  Second  Sariei,  Oom- 
mission  Merchant;  Other,] 

2.  Statataa  «=»I94-Exooptloa  to  •  nto 
ftjBsdem  generia  stated. 

The  exceptions  to  the  role  fn  construction 
of  statute  of  ejasdem  generis  are  that  It  does 
not  apply  where  It  clearly  appears  from  the 
etatate  as  a  whole  that  no  Budi  limitation  was 
Intended,  nor  where  the  specific  words  of  the 
statute  signify  aubjeeta  greatly  ditFereot  from 
one  another,  nor  where  the  spedfic  words  em- 
brace all  subjects  of-  their  dass,  ao  that  the 
general  words  most  bear  a  different  meaning 
fr<Hn  tilie  spedflc  words  or  be  meaninglesa. 

3.  Carriers  «=»  20  (3)  —  Coavertlag  public 
swHob  to  a  printo  one  held  not  to  subjeot 
railroad  to  penal^  at  auit  of  Injured  Individ- 
nal. 

Ber.  St  1910,  S  9975,  proTiding  a  penalty 
for  diacrimlnation  by  railroad  in  fadlities  for 
shipping  naming  different  classes  of  shippers 
and  forbidding  discrimination  by  them  as  against 
individuals,  does  not  authorize  penalty  where 
railroad  converts  a  public  switch  to  a  private 
one  for  use  <rf  an  tndlrldiial,  thereby  Injnring 
an  Indtvldaal  who  was  compelled  to  transport 
over  -a  more  distant  awttch,  since,  aside  from 
the  rule  of  ejusdem  generis,  discrimination  be- 
tween Indivlduala  wan  not  contemplated. 

4.  StatMaa  «»24l (I)— Poud  statnto  atrMly 
eonstmnd. 

Fanal  atatnto  must  be  stricUy  eonstrned. 

Ajipeal  from  drcolt  Court,  Pemtscot  Coiia> 
tjr;  Sterling  H.  HcOarOr*  Jndgfc 

Action  by  D.  T.  Tucker  against  the 
St  LouU-San  TrandBCo  Railway  Company. 
Judgment  for  defendant  and  plalntUE  ap- 
peals. Affirmed  and  motion  for  reliearing 
denied  but  cane  certlfled  to  Suj^me  Oonrt 


by  reaaon  of  confllet  wltta  opiiilon  ct  tliat 
court 

Corbett  ft  BtUee,  of  GaraaaraTllle,  tor 

appellant 

W.  V.  Brana,  of  Bt  Loola,  and  Ward  ft 
Reevee,  of  QaruthenrrUle,  for  reapondesit 

BBADUIY,  J.  Flalntlfl  ffled  bla  petition 
In  81  coanta  to  ncerar  tbe  penalty  iworlded 
In  section  007B,  B.  8.  Ifil9.  A  trial  before 
tbe  court  and  a  Jury  resulted  In  a  rerdict 
and  Judgment  for  tbe  defndant  Unsaoceas- 
ful  In  aotton  for  new  trial,  plalntur  ap- 
pealed. 

Plalntifl  alleges  In  Ua  first  count  that  on 
July  1, 1920,  and  t<a  a  Umg  time  loiw  here- 
to, defendant  maintained  a  pnblle  switdi 
track  running  from  Its  station  In  Camthera- 
Tllle  a  distance  of  about  800  yards  to  tbe 
bank  at  tli«  Mississippi  rim.  and  near  wbldi 
switch  and  tbe  river  bank  plalntlft  had  for 
a  long  time  been  operating  a  aawmUl;  that 
the  deCsndant  had  been  for  a  long  time  prior 
to  Jnly  1,  1920,  fomlstalng  can  on  said 
awltdi  for  plaintlfr  to  load  bis  lumber;  that 
on  or  about  July  18,  1920,  plaintiff  mueated 
defendant  to  furnish  him  cars  on  said  switch 
to  ship  lumber  to  Bayti,  Mo.;  and  tihtat  de- 
fendant refused,  but  informed  plaintiff  that 
said  switch  had  been  leased  to  the  Oarathers- 
vlUe  Sand  Oompany,  and  that  if  plaintiff  de- 
sired cars  to  sblp  lumber  he  would  baTe  to 
take  them  on  another  swltdL  Plalntifl 
further  allures  that  be  was  compelled  by 
raaaoa  of  audi  r^usal  to  furnish  him  ears 
on  the  said  switch  to  haul  bis  lumber  from 
his  mill  to  a  mudi  more  distant  switch  at 
much  extra  npoise ;  that  the  defendant  pw- 
mitted  tbe  sand  company  to  use  said  switch, 
and  denied  plaintiff  the  use  thereof;  and 
that  by  reason  ot  the  premlaes  def^dant 
furnished  the  sand  company  superior  facil- 
ities for  the  transportation  of  trdgbt.  In 
violation  of  section  3174,  R.  8.  1009,  now 
section  9976,  a  S.  1019.  Plaintiff  prayed 
judgment  on  this  count  In  the  sum  of  $30. 
tbe  amount  of  the  freight  charges  on  a  car 
shipped  July  18, 1020.  The  remaining  counts 
are  the  same  except  as  to  tbe  date  of  the 
shipment  and  the  amount  In  the  aggregate 
plaintiff  asked  Judgment  for  $930.  The  de- 
fendant answered  by  a  general  denial. 

The  switch  in  question  extends  from  near 
the  depot  In  CaruthersriUe  In  a  northeast- 
erly direction  to  or  near  the  river.  It  cross- 
es tbe  river  levee,  and  a  public  road  or  street 
Is  betwera  the  levee  and  the  river.  Plain- 
tiff's sawmill  Is  on  the  river  bank  on  what 
may  be  called  the  north  alda  of  the  switch, 
and  the  sand  company'a  sand  bins  are  on 
the  bank  of  the  river  and  somewhat  south- 
east of  ^aintlff's  mill.  PlaintUTa  mill  haa 
been  so  located  for  some  five  years,  and  he 
and  the  public  generally,  Indudlng  the  sand 
company,  have  been  using  this  switch.  A 
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portion  of  the  swltcb  at  its  ilver  terminus 
bad  not  been  In  repair  for  some  time,  bow 
long  la  not  dear,  due  to  a  cave-In  of  the  riv- 
er bank.  On  March  15,  1920,  the  sand  com- 
I>any  entered  Into  a  contract  with  defend- 
ant railway  company  by  which  defendant 
agreed  to  construct  at  the  sand  company's 
expense  a  spur  leading  from  the  switch  In 
question.  This  spur  connects  with  the  south- 
easterly side  of  the  switch  530  feet  from  the 
point  where  the  switch  connects  with  the 
main  track  near  the  depot,  and  said  spur 
extends  from  the  point  of  connection  In  an 
eaeterly  direction  a  distance  of  291  feet 
The  first  95  feet  of  this  spur  are  on  the  right 
of  way  of  defendant,  and  the  remaining  196 
feet  are  on  the  property  of  the  sand  com- 
pany. The  sand  company  is  to  pay  for  the 
upkeep  of  the  whole  spur,  but  defendant 
owns  outright  that  part  on  Its  right  of  way. 
It  Is  provided  In  the  contract  that  defend- 
ant shall  have  the  right  at  any  time  when  In 
Its  opinion  the  business  furnished,  by  the 
sand  company  does  not  justify  the  mainte- 
nance of  the  spur,  on  giving  30  days'  notice 
In  writing,  to  discontinue  the  use  of  the  spur. 

This  spur  cost  the  sand  company  Jl,060, 
and  J.  A.  Biggs,  who  constituted  the  sand 
company,  testified  that  in  1913  he,  under  a 
contract  like  the  one  of  March  15,  1920, 
built  200  feet  on  the  main  switch  at  a  cost 
of  $233.  It  would  appear  that  tbls  exten- 
sion on  the  main  switch  track  was  to  re- 
I>alr  that  part  that  had  been  wrecked  by  the 
cave-In  of  the  river  bank.  The  main  switch 
track  Is  about  000  feet  long,  and  the  sand 
company  under  the  contract,  so  far  as  ap< 
pears,  had  no  special  interest  in  the  switch 
track  except  the  200  feet.  The  contract  un- 
der which  the  sand  company  extended  the 
switch  or  repaired  it  was  not  put  Id  evidence. 
The  sand  company  extended  the  main  switch 
track  under  its  sand  bins,  and  had  its  own 
mottve  power  to  more  cars  after  they  were 
placed  on  the  switcb  tradL  By  this  means 
It  could  load  six  or  el^t  cars  dally,  if  they 
were  placed  on  the  switch  for  Its  use.  It 
nsed  the  spur  it  built  to  place  cars  <ai  after 
being  loaded  so  as  to  have  them  out  ot  the 
way.  If  plaintiff  used  the  switch,  the  sand 
company  would  not  have  sufficient  room  for 
its  cars.  The  Pierce  Oil  Company  has  its 
tanks  on  the  east  side  of  the  switch  track, 
but  up  near  the  depot,  between  the  point 
where  the  switch  track  leaves  the  main  track 
and  tie  levee.  The  oil  company  usee  this 
switch,  and  there  Is  an  understanding  be- 
tween the  sand  company  and  defendant  that 
when  the  oil  company  Is  using  the  switch  the 
sand  company  may  not  be  accommodated 
with  all  the  empty  cars  It  may  desire. 

Here  is  the  situation  as  we  see  It:  The 
Band  company  extended  the  switch  track  200 
feet  in  1913.  Plaintiff  began  using  thla 
switch,  but  not  the  200  feet,  to  load  his  lum- 
ber In  1915,  and  continued  to  so  use  It  as  did 
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the  general  public  until  July,  1920.  The 
switch  had  been  a  public  switch  for  25  years, 
except  for  that  portion.  If  any,  which  the 
sand  company  built  anew  or  repaired  In  1913. 
In  March,  1920,  the  sand  company  had  a  pri- 
vate spur  built  connecting  with  thla  swltdi 
track,  and  In  July,  1920,  the  defendant  dis- 
continued the  whole  switch  track  as  a  pub- 
lic switch,  and  converted  It  Into  a  private 
switch,  thereby  compelling  plaintiff  to  haul 
his  lumber  to  a  more  distant  switch  and  at 
considerable  expense.  According  to  the  con- 
tract of  March  15,  1920,  and  the  one  the 
sand  company  claims  to  have  for  the  200- 
foot  extension,  there  is  no  private  switch  ex- 
cept the  200-foot  extension  and  spur  butlt 
in  1920.  At  most,  this  is  all  that  both  the 
contracts  cover,  and  the  remaining  700  feet 
of  the  main  switch  is  private  merely  by  a 
course  of  conduct  on  the  part  of  defendant 
Plaintiff  makes  several  assignments  of  er- 
ror, but  In  our  view  It  Is  not  necessary  to 
consider  but  one  question.  Under  the  facts, 
and  granting  that  plaintiff  has  been  discrim- 
inated against  In  facilities,  may  he  Invoke 
the  penalty  provided  in  section  9976,  B.  S. 
1919?  This  section  reads  as  follows: 

"Railways  heretofore  constructed,  or  that 
may  hereafter  be  constructed  in  this  state,  are 
hereby  declared  public  highways,  and  railroad 
companfeg  common  carriers.  No  railway  com- 
pany, corporation  or  association  shall  here- 
after make  any  ^crimination  In  charges  or 
(adlitiM  In  tranQMrtatum  «f  frsi^t  or  passeo- 
gers  between  transportatioa  companies  and 
individuals,  nor  in  the  transportation  of  lielght 
between  commission  merchants  or  other  per- 
Bons  engaged  in  the  transportation  of  freight 
and  Individuals,  in  favor  of  either,  by  abate- 
ment, drawback,  or  otherwise,  nor  shall  any 
such  company,  corporation  or  assodation,  nor 
any  lessee,  manager  or  employ^  of  any  such 
company,  corporation  or  association  make  any 
preference  between  the  parties  aforesaid  In 
forniahlng  rars  or  motlre  power,  for  the  pur- 
pose aforesaid.  Any  compai^,  corporation  or 
asBoriation,  or  manager,  lessee  or  employ^,  vio-  ' 
lating  the  proviBions  of  this  section,  shall  for- 
feit and  pay  to  ths  party  injured  the  whole 
amount  of  such  transportation  charged,  to  be 
recovered  before  any  court  of  competent  Juris- 
diction: Provided,  that  ezcnrsion  or  commuta- 
tion tickets  may  be  issned  at  special  rates."  . 

[1]  The  concrete  question  Is:  Does  the 
statute  cover  a  case  where  the  railway  has 
discriminated  against  one  individual  in  favor 
of  another  Individual?  The  statute  says 
that  no  railway  company  shall  make  any  dis- 
crimination In  charges  or  facilities  in  the 
transportation  nf  freight  or  passenfjers  be- 
tween (1)  transportation  companies  and  indi- 
viduals, nor  In  the  transportation  of  freight 
between  (2)  commission  merchants  or  other 
persona  engaged  In  the  transportation  of 
freight  and  Individuals,  nor  shall  such  com- 
pany make  any  preference  between  the  par- 
ties aforesaid  in  furnishing  cars  or  motive 
power  for  the  purpose  aforesaid.  Keiths 
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plaintiff  nor  tbe  sand  company  Is  a  trans- 
portation company,  hence  not  embraced  In 
the  first  clas^catiott  of  the  statute.  The 
second  class  mentioned  Is  commission  mer- 
chants or  other  persons  engaged  in  the  trans- 
portation of  freight  and  IndiTlduals.  Ifelth- 
er  plalntUf  nor  the  sand  company  Is  a  com- 
mission merchant;  hence  they  are  not  In  the 
second  classtflcation  so  t&r  as  the  first  part 
of  the  second  classification  is  concerned.  But 
in  tbe  second  classlflcatlon  the  statute  says 
commission  merchants  dr  other  persons  en- 
gaged In  the  transportation  of  freight  and 
individuals.  It  is  apparent  that,  unless  the 
clause  "or  other  persons  engaged  In  the 
tran^rtatlon  of  freight"  will  embrace  the 
sand  company  or  plaintiff,  plaintiff  cannot 
recover.  As  used  In  the  statute,  what  class 
of  shippers  does  the  clause  "or  other  per- 
8<HiB,"  etc.,  corer?  If  tbe  clause  Includes  all 
classes  of  shippers,  tb&x  it  includes  plain- 
tiff and  tbe  sand  company;  but  if  the  class 
Wluded  In  tbe  description  or  other  per- 
sons, etc.,  Is  limited  in  its  scope,  and  Includ- 
es only  shippers  of  the  same  or  similar  class 
to  tbe  class  designated  as  commission  mer- 
chants, ibm  such  description  does  not  In- 
clude plaintiff  or  the  sand  company. 

[S]  Respondent  railway  company  InT^Aes 
tiie  rule  of  ejusdem  generis,  and  contends 
that  tbe  description  "or  other  persons,"  etc., 
has  reference  only  to  a  class  <^  sht^ierB  sim- 
ilar to  commission  merchants.  In  State  t. 
Bckhardt,  232  Mo.  49, 133  S.  W.  321,  the  Su-. 
preme  Ck>art,  in  discussing  the  rule  of 
ejusdem  generis,  quotes  from  36  Cyc.  1110, 
as  follows: 

"Tbe  rule  is  based  on  the  obvious  reason 
that,  if  the  Legislature  had  intended  the  gen- 
eral words  to  be  used  in  tbeir  unrestricted 
seDse,  they  would  have  made  no  mention  of 
the  particular  dasses.  Tbe  words  'other*  or 
'any  other/  foUoving  tbe  eaameration  of  par- 
ticular daaaes,  are  therefore  to  be  read  aa 
'other  such  like,*  and  to  Include  only  others 
of  like  kind  and  character.  Tlte  <loctrine  of 
ejusdem  generis,  however,  is  only  a  rule  of 
construction,  to  be  applied  as  an  aid  in  ascer- 
taining the  legislative  intent,  and  does  not  con- 
trol where  it  dearly  appears  from  the  statute 
as  a  whole  that  no  such  Umitation  was  intended. 
Nor  does  the  doctrine  apply  where  the  specific 
words  of  a  statute  signify  subjects  greatly  dif- 
ferent from  one  another;  nor  where  the  spe- 
cific words  embrace  all  objects  of  their  dass, 
so  that  the  general  words  must  bear  a  different 
meaniag  from  tbe  spedfie  words  or  be  mean- 
ingless." 

The  court  says  of  tills  deflnlUcm  that  it 
clearly  explains  the  meaidng,  purpose,  man- 
ner of  applying,  and  the  limitations  of  the 
rule  of  ejusdem  generis.  Our  Supreme  Court 
approves  the  d^nltlon  of  "ofbor"  c<mtalned 
in  S6  Oyc,  supra.  It  means  "other  such 
like.**  Applying  this  deflnltlou  to  the  words 
"or  other  persons,"  etc.,  as  used  In  the  stat- 
ate  ottdar  consld^ation,  and  substituting 
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the  definition  for  "other,**  the  statute  would 
then  read;  Commission  merchants  or  otiier 
such  like  persons  mgaged  in  Qie  transporta- 
tion of  ftelght  and  individuals,  miere  are 
several  exceptions  mentioned  In  the  defini- 
tion quoted,  snpra,  where  the  rule  of  ejufr- 
iem  generis  does  pot  apply:  (1)  It  does 
not  apply  where  it  dearly  appears  from  the 
statute  as  a  whole  that  no  sudi  limitation 
was  intended.  (2)  The  rule  does  not  ai^ly 
where  the  spedfie  worOs  of  the  statute  sig- 
nify subjects  grea^  dlffermt  from  me  an- 
other. (8)  The  rule  does  not  apidy  where  the 
specific  words  embrace  all  objects  of  their 
class,  so  that  the  general  words  must  bear 
a  different  .meaning  from  the  spedfie  words 
Or  be  meanlngles&  It  certainly  Is  not  clear 
fnnn  the  statute  aa  a  wbxHe  that  no  limita- 
tion was  Intended  by  the  use  of  the  general 
description  "or  other  perstms  engaged,"  eta 
On  the  other  band,  it  appears  dear  from  tbe 
statute  that  individual  aUmiars  were  con- 
sidered, on  the  one  hand,  and  some  other 
class  of  shippers,  on  the  other.  In  other 
words,  it  is  by  no  means  dear  from  the 
statute  that  the  penalty  tb^ln  provided 
may  be  Invoked  where  there  is  a  discrimina- 
tion between  Individuals  nierefOre  the 
first  exception  mentioned  In  the  definition 
does  not  apply.  The  second  exception  cannot 
apply  because  the  statute  is  aimed  at  pro- 
tecting Individual  shippers,  on  the  one  hand, 
against  some  favored  class,  on  the  other 
hand.  The  third  exception  Is  where  the 
specific  words  embrace  all  the  objects  of 
that  class.  If  commission  mercliants  cov- 
er tbe  whole  field  of  that  class,  then  tbe 
dause  Mother  persons  engaged  in  tbe 
transportation  of  freight"  has  reference 
to  a  separate  and  distinct  class  and  is  broad 
enough  to  embrace  individuals.  Bat  we  are 
unwilling  to  bold  that  commission  m«-chants 
as  used  In  the  statute  covers  the  whole 
field  of  shippers  of  that  class,  because  "com- 
mission merchant,"  "factor,"  "broker,"  etc., 
while  frequently  used  synonymously,  are  not 
always  synonymous.  In  State  ex  r^  v. 
Thompson,  120  Mo.  12,  25  &  W.  S46,  tbe 
court  says: 

"A  factor  or  commission  merchant  is  an 
agent;  and  it  is  to  be  observed  at  the  outset 
of  this  case  that  the  character  of  factor  and 
broker  is  often  combined  in  the  same  person, 
and  in  such  cases  we  are  to  diatingaish  be- 
tween his  acts  in  the  one  character  and  in  the 
other.  Story  on  Agency  (dth  Ed.)  f  32a.  And 
in  like  manner  the  character  of  agent  and 
servant  may  be,  and  often  Is,  oomUned  in  one 
and  the  same  person,  and  in  sacb  cases  a  dis- 
tinction must  be  made  between  his  acts  as 
servant  aud  those  as  agent  A  factor  or  ctHn- 
mifision  merchant  is  generally  defined  to  be 
'an  agent  employed  to  sell  goods  or  merchan- 
dise, consigned  or  delivered  to  blm  by  or  for 
his  prindpal,  for  a  compenaation,  commonly 
called  factorage  or  commission.'  Story  on 
Agency  (&th  Ed.)  |  33.  Again,  a  factor  Is  '« 
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commerdal  acent»  tiaiuwetiiiff  the  mercantile 
attain  of  other  men,  in  coneideration  of  a  fixed 
ealary  or  certain  commiiBlon,  and,  principally, 
though  not  exdnairely,  In  the  bnying  and  aelling 
of  goods.' " 

A  commls^on  merchant  Is  sometimes 
spoken  of  as  a  commercial  agent;  so  also  Is 
a  "drammer"  spcrfien  of  as  a  "ctmunercial 
agent" 

[i,  4]  But,  IndependKit  of  the  mle  of  ejtw- 
dem  generis,  we  do  not  believe  that  the  Ian* 
guage  of  the  statute  will  justly  the  constmo- 
tlott  Qiat  it  was  Intended  to  apply  where  there 
is  a  discrlmlnatl<m  between  Indlvldnal  ship- 
pers, this  because  the  very  language  Itself 
points  to  the  conclusion  that  the  legislative 
aim  was  to  prohibit  discrimination  between 
one  class  of  shippers,  on  the  one  hand,  and 
individuals,  on  the  other.  Farther,  this  is 
a  penal  statute  and  must  be  strictly  constru- 
ed. This  statute  with  reference  to  the  ques- 
tion here  has  not  heretofore  been  construed, 
although  It  has  been  referred  to  and  con- 
strued with  reference  to  other  phases  not 
involved  In  the  case  at  bar.  Heman  Ocm- 
structlon  Co.  v.  Railroad,  206  Mo.  172,  104 
S.  W.  67;  City  of  Nevada  to  use  v.  Eddy  et 
aL,  123  Mo.  B46.  27  S.  W.  471;  Skaggs  v. 
Kansas  City  Terminal  Ry.  Co.  (D.  O.)  233 
Fed.  827;  Hyde  v.  Railroad,  110  Mo.  272,  19 
S.  W.  483;  Farber  v.  Railroad,  116  Mo.  81, 
22  8.  W.  631,  20  U  a  A.  350;  Schnbach  v. 
McDonaU  et  aL,  179  Ma  163,  78  S.  W. 
1020.  65  L.  R.  A.  136. 101  Am.  St.  Rep.  452; 
Brown  t.  Railroad.  1S7  Ho.  620.  38  S.  W. 
1099;  Christie  t.  Railroad.  9ft  Bf o.  453,  7  S. 
W.  667;  Hobart-Lee  Tie  Co.  v.  Stope,  136  Mo. 
App.  438.  117  8.  W.  601;  Southern  Wire  Co. 
v.  Railroad,  88  Mo.  App.  191;  Chouteau  v. 
Ballroad,  22  Ma  App.  286;  American  Cen- 
tral lumzranoe  Oo.  t.  Railroad,  74  Ma,  App. 


89;  Idalla  Realty  &  I>eveIopment  Co.  r. 
Railroad  (Sup.)  219  S.  W.  928. 

The  case  of  Hobart>Lee  Tie  Go.  t.  Stone, 
supra,  gives  some  support  to  plaintiff's  con- 
struction of  the  statute,  but  In  that  case  nor 
In  any  other  was  it  sought  to  recover  the 
penalty  provided  in  what  Is  now  section 
0976,  and  In  all  the  cases  where  the  ques- 
tion here  has  been  approached  the  decision 
went  off  either  on  Constitution,  art  12,  |i 
14  and  23,  or  other  sections  of  the  statutou 

We  do  not  think  the  defendant  could  law- 
fully c<Hivert  a  public  switch  into  a  private 
one  as  the  facts  show  here,  where  to  do  so 
would  result  In  a  discrimination  between 
shippers  who  had  located  their  business 
with  reference  to  the  switch  prior  to  the 
conversion,  and  with  no  reason  to  expect 
such  a  ooDversion.  But  oth^  sections  of 
the  statute  afford  the  remedy  when  the  In- 
jured shipper  cannot  Invoke  the  penalty  In 
section  0075,  R.  8. 1910. 

The  judgment  below  dioold  be  afflrmed, 
and  it  is  80  ordered. 

COX,  P.  3^  and  rABRINOTON.  X,  concnr. 

On  Motion  for  Rehearing. 

PBR  CURIAM.  Plaintiff  stronsJy  con- 
tends in  his  motion  that  our  opinion  is 
squarely  In  conflict  with  Hobart-Lee  Tie  Ca 
T.  Stone.  186  Mo.  App.  438»  117  S.  W.  604» 
by  the  St.  Louis  Court  of  Apiteala  We  stat- 
ed in  the  opiniim  filed  that  the  Hobart'Lee 
Tie  Co.  Case  gives  some  sufq^rt  to  plain- 
tiff's construction  of  the  statute  In  qnestloD. 
We  have  omcluded  that  onr  opinlu  la  la 
Gondii^  with  the  oplnioii  in  tiiat  case,  bat 
overrule  tiie  motion  and  order  dilB  cauae 
cwtl^d  to  the  Supreme  Court 
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FORT  tt  al.  V.  NOE. 

(Supreme  Gonrt  of  Tennessee.  Not.  24,  1020.) 

1.  Appear  antf  error  <3=»I0I  I  (I)— Finding  on 
Mnfllotlng  evidence  not  revfewajile. 

The  trial  court's  decision  on  the  facts  on 
confiictins  evidence  will  not  lie  reviewed  by  the 
Sopreme  Court. 

2.  Justices  of  the  peace  «=>I59(2)— No  appeal 
on  pauper's  oath  where  defendant  worth  more 
than  $5^. 

On  defendant's  appeal  to  the  circuit  court 
from  judgment  by  a  jnstice  of  the  peace,  on  a 
pauper's  oath,  conclusive  proof  that  defendant 
had  property  worth  more  than  $6,000  h«td  to 
establish  the  falsity  of  his  affidavit  of  poverty. 

3.  Justices  of  the  peace  ®=>I5&(2)— Panper'a 
oath  Itself  not  considered  as  evidence  on  qnes- 
flon  of  its  troth  or  falsity. 

On  appeal  to  the  drcoit  conrt  from  justice' 
of  the  peace  upon  a  pauper's  oath,  the  pauper's 
oath  itself  cannot  be  considered  as  evidence  on 
the  Queation  of  truth  or  falsity  of  affidavit  of 
pover^. 

4.  Justices  of  the  peace  €=»I59(2)-- Burden  of 
proving  falsity  of, defendant's  afRdavIt  of  pov- 
erty on  plaintiffs. 

On  defendant's  appeal  upon  a  pauper's  oath 
to  the  circuit  court  from  judgment  by  a  justice 
of  the  peace,  the  plaintiffs  bad  the  burden  of 
proving  the  falsity  of  the  affidavit  of  poverty. 

5.  Statutes  %=:923l— Interpretation  of  Cods  sec- 
tion aided  by  reterenoe.to  original  not. 

The  interpretation  of  a  section  of  the  Code 
may  be  aided  by  reference  to  the  Tordn  of 
the  original  acL 

6.  Justices  of  tile  peaoe  «=»i58(2)— Court  re- 
4Mired  to  dlsalst  appeal  en  puller's  oath  en 
oondBslv*  khowlag  •!  laMty  «f  affidavit  of 

poverty. 

On  appeal  on  pauper's  oath,  where  falsity 
of  oath  of  poverty  is  cooclnsively  shown,  the 
conrt  is  required  to  dismiss  the  appeal  uoder 
Shannon's  Code,  |  4932,  providing  that  where 
it  is  made  to  appear  to  the  court  by  testimony 
of  diaintercsted  persons  that  the  allegation  of 
poverty  is  probably  untrue,  or  the  cause  of 
action  frivolona  or  malicious,  the  action  '4nay 
be  dismissed,"  since  the  court  in  autdi  case 
could  not  by  arbitrary  eierciae  of  discretion 
decline  to  do  that  which  the  proof  showed  ought 
to  be  done,  but  was  required  to  decide  the  ques- 
tion in  the  same  manner  as  any  other  ques- 
tion coming  before  it  fof  decision,  subject  to  a 
review  of  its  decision  by  an  appellate  court,  in 
view  of  the  legislative  history  of  such  statute. 

7.  Justices  of  the  peace  ^»I59(2)— statute  as 
to  appeal  on  pauper's  oath  liberally  construed 
In  favor  of  poor  person. 

Shannon's  Code,  }  4982,  relating  to  appeal 
on  pauper's  oath,  wiU  be  liberally  construed  in 
favor  of  the  rights  of  poor  persona. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  C.  H.  Fort  and  another  against 
B.  P.  Noe;.  Judgment  of  dlamlssal  on  appeal 


(Tenn. 

from  jadgment  for  plahitUTs  by  a  Justice  of 
the  peace,  and  d^endants  appe^ed  to  the 
Court  of  Civil  Appeals.  Case  remahded  tor 
new  trial,  and  plaintlflte  bring  certiorari. 
Judgment  of  Court  of  Civil  Appeals  revers- 
ed, and  judgment  for  plaintiffs,  rendered  by 
a  Justice  of  the  peace,  affirmed. 

John  B.  King,  of  llondatown,  ftir  plain- 
tiffs in  error. 
W.  N.  Hick^,  ol  Morrlstown,  for  dtfend- 

ant  in  error. 

SMITH,  Special  Justice.  This  action  was 
commenced  before  a  justice  of  the  peace 
by  the  plaintiffs.  Fort  Bros.,  to  recover  of 
the  defendant,  Noe,  on  account,  for  cash 
overpaid  on  a  timber  contract.  The  justice 
of  the  peace  rendered  judgment  In  favor  of 
the  plaintiffs  and  against  the  defendant  in 
the  sum  of  S16S.78.  From  this  Judgment  the 
defendant  appealed  to  the  drcuit  court  upon 
the  pauper's  oatb.  Before  the  trial  In  the 
circuit  court  the  plaintiffs  moved  to  dismiss 
the  defendant's  appeal,  on  the  ground  that 
the  defendant  had  falsely  and  fraudulmtly 
taken  and  filed  the  pauper's  oath,  and  upon 
this  motion,  the  testimony  of  disinterested 
witnesses  was  Introduced,  which  showed  that 
at  the  time  the  pauper's  oath  was  taken 
and  filed  the  defendant  owned  personal  and 
real  property  of  the,  value  of  more  than 
$5,000.  The  circuit  judge,  after  hearing  tMs 
evidence,  overruled  the  motion.  Exception 
to  the  action  of  the  court  was  tak«i  at  the 
time,  and  properly  preserved  by  biU  of  ez- 
ceptloua. 

On  the  hearing  of  the  case  upon  Its  merits 
before  the  jury  a  verdict  was  rendered  In 
favor  of  the  defendant,  upon  which  Judgment 
dismissing  plaintiffs*  suit  was  pronounced. 
The  plaintiffs  appealed  to  the  Court  of  Civil 
Appeals. 

One  assignment  of  error  In  the  Court  of 
Civil  Appeals  was  that  there  was  no  evi- 
dence to  sustain  the  verdict  This  assign- 
ment was  properly  overruled. 

Other  assignments  of  error  were  directed 
at  the  charge  of  the  court  to  the  Jury,  and 
these  assignments  were  properly  sustained. 

There  was  an  assignment  to  the  effect  that 
the  court  erred  In  not  dismissing  the  appeal 
of  the  defendant  from  the  justice  of  the 
peace.   This  assignment  was  overruled. 

The  action  of  the  court  In  holding  that 
there  was  error  In  the  charge  of  the  trial 
judge  and  remanding  the  case  for  a  new 
trial  is  not  brought  into  question  In  this 
court,  as  no  petition  for  certiorari  has  been 
filed  by  the  defendant.  But  the  action  of 
the  court  in  overruling  the  assignment  based 
upon  the  action  of  the  trial  Judge  in  refus- 
ing to  dismiss  the  defendant's  appeal  from 
the  justice  of  the  peace  Is  challenged  by  the 
plaintiffs,  a  petition  for  certiorari  having 
been  filed  by  them  In  this  court. 

So  the  only  qnestloa  Is  whether  or  not  tb« 
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circuit  ^dge  should  hare  dismissed  the  de- 
fendant's appeal  from  the  Justice  of  the 
peace.  If  he  should,  then  the  Court  of  Civil 
Appeals  ought  to  have  rendered  Judgment 
affirming  the  judgment  of  the  Justice  of  the 
peace.  Instead  of  remanding' the  case  for  a 
new  trial. 

The  question  turns  upon  the  proper  con- 
struction of  section  31»4  of  the  Code  of 
Tennessee,  carried  Into  Shannon's  Code  at 
section  4932,  whl<h  reads  as  follows: 

"If  it  be  made  to  appear  to  the  court,  at  any 
time  before  the  trial,  by  the  testimony  of  dis- 
interested persons,  that  the  idlegation  of  pov- 
erty-is probably  nntroe,  or  the  cause  of  action 
frivolous  or  malldou^  the  action  may  be  dis- 
missed.** 

The  cootentlon  of  the  i^alntlffs  Is  that  the 
word  "may"  in  this  statute  is  to  be  read  as 
'^hall,"  and  that,  inasmuch  as  the  proof 
showed  the  pauper's  oath  filed  by  the  defend- 
ant to  be  false,  the  drcolt  judge  had  no  dis- 
cretion under  this  statute.  On  the  other 
hand  it  is  contended  that  the  use  of  the 
word  "may"  In  the  statute  the  Legislature 
■IntQided  merely  to  confer  a  discretion  upon 
the  circuit  judge  to  dismiss  a  case  when  It 
was  made  to  appear  that  the  allegation  of 
poTer^  was  probably  untrue,  and  that,  hav- 
ing exercised  that  discretion  by  overruling 
the  motion,  his  action  is  not  reviewable. 

[1-4]  Of  course,  If  the  evidence  were  in 
conflict,  this  court  would  not  review  the  trial 
judge's  de^on,  but  there  is  no  cohmct  in 
the  evidence.  It  condustvely  shows  that  the 
defendant  had  property  worth  more  than 
SS,000,  and  this  was  ample  to  estabUefh  the 
fact  that  his  affidavit  of  poverty  was  un- 
true unless  the  pauper's  oath  Itself  can  be 
oonaldwed  as  evidence  upon  this  question. 
It  cannot  be  so  taken.  Its  truthfulness  be- 
ing challenged,  whether  it  was  true  or  f^bae 
could  not  be  Judged  of  by  the  affidavit  Itselt 
The  burden  was,  of  course,  oa  the  plaintiffs 
to  show  the  falsity  of  the  affidavit  Any 
proof  tending  to  show  that  was  open  to  con- 
tradiction. The  defendant  did  not  go  upon 
the  stand  himself,  or  introduce  any  proof  to 
c<mtradict  the  testimony  of  the  disinterested, 
witnesses  which  showed  the  amount  of  prop- 
erty the  defendant  had. 

Therefore  we  come  to  consider  whether, 
notwithstanding  this  evidence^  the  circuit 
Judge  was  clothed  with  discretion  to  dla- 
allow  the  motion,  or,  tf  so,  whether  that  dis- 
cretion was  reasonably  exercised. 

[fi]  The  section  of  the  Code  Involved  was 
taken  from  chapter  22  of  the  Acts  of  1821, 
and  its  inteipretatlan  may  he  aided  by  refers 
ence  to  the  words  of  the  original  act.  The 
original  act  provided  that  the  clerks  of  the 
different  courts  of  record  should  Issue  writs 
without  demanding  security,  on  the  a piAi ca- 
tion of  poor  persons,  but  that  before  I^ulng 
any  such  process  the  aK>UcaBt  should  take 


and  subscribe  to  an  oath  to  the  effect  that, 
owing  to  his  poverty,  he  was  unable  to  bear 
the  expense  of  a  suit,  and  that  he  was  Justly 
entitled  to  a  recovery.  Following  this  pro- 
vision, and  in  section  6  of  the  act,  we  find 
the  words  from  which  the  Code  section  in 
question  was  taken: 

"At  the  return  term  [if]  it  shall  appear  to  the 
said  court  by  the  affidavit  of  one  or  more  dis- 
interested person  or  persona,  that  said  allega- 
tion of  poverty  made  by  the  plaintiff  is  prob- 
ably untrue,  or  that  his  cause  of  action  is  friv- 
olooa,  or  malicious,  the  said  court  shall  be  and 
is  hereby  anthorlaed  to  dismiss  the  same." 

[t]  Thus  It  will  be  seen  that  the  Xjegisla- 
ture^  in  carrying  this  act  into  tlie  .Code,  in- 
stead of  using  tbe  words  wU<A  conferred 
authority  upon  tlie  court  to  dismiss  tbs  case, 
used  the  words,  "the  acOon  may  be  dismiss- 
ed."  Clearly,  the  meanlug  of  tbo  original 
act  and  that  of  the  Code  Is  the  same.  Thvee 
was  no  authority  in  Uie  court  to  dismiss  a 
suit  commenced  upon  the  filing  at  the  oath 
without  this  sectton.  The  Legislature,  in 
conferring  the  authority  to  dismiss  the  snlt, 
evidently  intended  that  Uie  suit  should  to 
dismissed  if  the  facts  were  made  to  appear 
to  be  such  as  to  give  the  court  the  authority- 
It  wUl  be  observed  that  this  same  authority 
Is  conferred  upon  the  court  when  It  is  made 
to  appear  that  the  cause  of  action  la  trim- 
lous  or  malicious.  It  could  hardly  be  thought 
that  the  court  could  exercise  a  discretion 
against  the  dismlBsa]  of  a  suit  when  it  was 
mode  to  appear  that  it  was  frivolous  or 
malicious.  T^e  truthfulness  of  an  allega- 
tion of  poverty  being  pr<^rly  <diallenged, 
this  provision  auttaorteed  the  court  to  judlr 
dally  determine  the  Issue.  It  certainly  did 
not  mean  that  the  circuit  Judse  could  by 
arbitrary  exercise  of  hla  discretion  decline 
to  do  tbtit  which  the  proof  showed  ought  to 
be  done.  The  opposite  party  was  entitled 
to  invoke  the  action  of  the  court  uiKm  the 
authority  conferred,  and  it  was  hla  doty  to 
decide  it  Just  as  he  would  any  other  question 
coming  before  the  court  for  decision.  Bis 
action  is  subject  to  review,  Just  as  is  his 
action  upon  any  other  question  coming  up 
for  decision. 

[7]  We  recognize  the  rule  of  liberal  con- 
struction In  favor  of  the  rights  of  poor  per- 
sons under  this  statute,  but  we  think  there 
can  be  no  doubt  as  to  the  meaning  of  this 
provision,  and  that  under  it  the  action  of  the 
court  is  subject  to  review.  The  evidence  all 
being  one  way  upon  the  question,  the  court's 
duty  was  plain,  and  his  action  in  refusing 
to  sustain  the  motion  upon  that  evidence  was 
CTroneouB.  It  results  that  the  Judgment  of 
the  Court  of  Civil  Appeals,  remanding  the 
case  for  new  trial,  is  reversed,  and  Judgment 
will  be  rendered  here  affirming  in  favor  of 
the  plaintiffs  the  judgment  obtained  by  them 
before  the  Justloe  of  the  peaces  with  Interest 
and  cost. 
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DAVIDSON  flt  If.  V.  WELL8;  Coiity  Jiigflk 

at  al.   (N«.  8566.) 

(Oosrt  of  Oivil  Appeal!  of  Tvam. 
Jons  18,  1921.) 

1.  Highways  1 03— County  oommlsaloHra 
have  broad  dlaoretlon  as  to  where  macadam- 
ized roads  abaJl  be  laid  out  ud  built. 

Under  Sp.  Acts  86th  Lee  c.  «7,  as 

to  co&Btructinf  and  maintaining  macadamized 
roads  in  Rock  wail  coonty,  the  coun^  commis' 
sioners  hare  broad  discretion  as  to  where  the 
roads  shail  be  laid  oat  and  boilt,  and  tbe  exe- 
cntion  of  the  plans  detenoined  on  them  can 
be  interfered  with  by  injiuction  only  in  case 
of  abuse  of  discretion,  whldi  is  not  shown  by 
acts  disclooing  merely  bad  judfment,  or  that 
tlw  building  of  a  particular  road  is  being  giren 
preference  over  others  of  equal  or  greater  im- 
portance, but  facts  would  have  to  be  establish- 
ed either  positively  proving  the  proposed  action 
to  be  fraudulent  or  having  tbe  necessary  elfect 
of  showing  It  to  be  fraudulent. 

2.  Highways  «=»i03— Law  ooastnied  not  to  re- 
quire  oomplotlon  of  one  maoadamized  road  to 
oeun^  lino  before  oomnendng  others. 

Dnder  Sp.  Acts  86th  Leg.  (191»)  c.  67,  as 
to  constructing  and  maintaining  macadamised 
roads  in  Rockwall  count?,  the  commissioners* 
court  Md  not  required  to  complete  the  road 
No.  1,  mentioned  in  tiia  act,  east  to  the  line 
between  Bockwall  county  and  Hunt  county  be- 
fore any  other  road  is  commenced. 

3.  Injunotlon  ^135— Qraating  or  refusleg  Is 
discretionary. 

Granting  or  refusing  or  dissolTing  a  tem- 
porary injunction  la  within  the  sound  discretion 
of  a  diatrlct  court,  and  unless  it  dearly  sppears 
that  ancb  discretioD  ihas  been  abused  the 
coortfa  acttoa  la  not  to  be  reviewed  oh  appeal. 

Appeal  from  District  Court,  Rockwall 
County;  Joel  R.  Bond,  Judge. 

Suit  by  W.  E.  Davidson  and  others  against 
J.  R.  Wells,  County  Judge,  and  othera 
From  Judgmoit  for  defendants,  plaintifEs  ap- 
peaL  Affirmed. 

B.  L.  Garpanter,  itf  GreenTUISh  for  a^el- 
lants. 

H.  M.  Wade,  of  Bockwall,  ud  T.  a  Bldg^ 
ell,  of  Breckfflirlds^  fior  mpptiOaea, 

HAMD/TON,  J.  This  suit  was  ffled  by 
appellants^  seehing  to  enjoin  Qie  commtsidon- 
ers'  court  of  Bodtwall  county  and  the  ad- 
visors of  said  court  trim  diverting  certain 
road  funds. 

It  was  alleged  by  aivellants  tliat,  at  an 
election  properly  held  under  the  provldons 
of  the  gttieral  law  of  Texas^  Boc^all  coun- 
ty voted  to  Issue  Us  bonds  for  9800,000,  for 
tbe  purpose  of  preparhig,  maintaining,  and 
<^>erating  macadamised  roada  In  said  county; 
that  tbe  bonds  ^^en  sold,  and  ttiat  the  pro- 
ceeds were  in  the  county  treasury. 

Tt  was  alleged  that  the  provisions  of  a 


apedal  act  of  the  l%Irty-81xtli  Legldatoi* 
(Acts  36th  Leg.  c.  67),  which  became  oxwra- 
tive  Uarcb  IS^  1919,  directed  how  these  funds 
sboiUd  be  spent,  and  that  it  Tequlred  a  road 
designated  as  highway  Na  1  to  comm«iee  at 
the  line  betweor  Dallas  county  and  Bodcwall 
county  and  extend  east  throng  the  towns  of 
Rockwall,  Fate^  and  Royse,  to  the  county 
line,  and  also  required  that  It  should  be  buUt 
before  tbe  construction  of  any  other  road 
provided  for  In  the  act  was  undertaken. 

And  it  was  alleged  that  the  comnrisslonera^ 
court  and  its  adiisors^  the  latter  sheeted  and 
acting  under  auttaorl^  4^  the  special  road 
law,  had  survcTed  and  located  said  highway 
No.  1,  commencing  at  a.i>oint  In  the  Dallas 
county  line,  extending  east  through  the  towns 
of  Rockwall  and  Fat^  and  Into  the  town  of 
Royse,  near  tbe  business  cent»  of  wbl<di  It 
ended;  and  that  they  had  made  surveys  and 
plans  of  highway  No.  3,  and  were  proceeding 
to  build  this  road,  commencing  at  a  point  an 
the  OolUn  county  Une  near  the  dty  w&ter 
reservoir  at  Royse,  exteidlng  thence  south 
through  the  town  of  Royse,  and  intersecting 
highway  No.  1  In  Royse;  Oiat  this  was  being 
done  without  first  havbig  constructed  high- 
way No.  1  from  Its  terminus  In  Royse  east 
to  the  county  line ;  and  It  was  alleged  that, 
If  the  defendants  were  permitted  to  carry 
out  their  design  and  Intention,  the  funds 
arising  from  tbe  bond  sale  would  "be  ex- 
hausted without  tbe  completion  of  said  high- 
way No.  1  to  the  east  Une  of  the  county,  and 
Its  construction  will  never  be  completed." 

The  acta  of  appellees  were  alleged  to 
amount  to  an  unlawful  dlvwsIcHi  of  public 
funds  of  the  county  from  the  purposes  desig- 
nated by  law  for  their  use.  A  temporary  in- 
junction was  granted,  and  thereafto-,  vpoai 
appellees'  motion,  it  was  dissolved,  and  the 
act  of  the  court  dhasolTlng  it  has  resulted  In 
this  appeal.  , 

[1]  In  the  absence  of  some  mandatory  pro- 
vision of  tbe  spedal  act  spedflcally  requiring 
the  bnlldlng  of  the  roads  In  confonnity  with 
particular  lines,  the  commiBSionera'  court 
would  have  broad  dlacretlm  as  to  ^ere  tlie 
roads  should  be  laid  out  and  built  Only  In 
case  of  ^nise  of  sucb  discretion  could  the 
ocecution  of  tbe  plans  determined  upon  by 
that  body  be  Interfered  with  by  injunction. 
And  under  the  authorities  abuse  of  its  dia* 
cretitm  eoald  not  be  declared  because  of  acta 
merely  disclosing  bad  Judgment  or  acta  moe- 
ty  showing  that  the  building  of  a  particular 
road  was  being  givoi  preference  over  others 
of  equal  or  greater  importance.  Facts  would 
have  to  be  estabUsbed  either  posltivtiy  prov- 
ing Oie  iHrasmsed  acti<»  to  be  fraudulent,  or 
having  the  necessary  ^Eect  of  abowlng  It  to 
be  frauduloit.  ^aoraon  County  Harrell, 
202  S.  W.  160. 

[2]  But  aK>enants  eay,  in  aulwtanoe,  that 
the  apedal  law  mandatorily  requires  tbe  con- 
struction of  road  No.  1  before  work  is  to  be 
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begun  on  any  ottusc  road  f6r  the  bnildlng  of 
wbldi  the  law  provides.  .  ^Is,  they  say.  de- 
prlTea  the  commladonera'  court  of  any  dl»- 
cretl<ni.  Ttkey  contend  not  only  that  the 
leglEilatlTe  flat  expressed  In  the  enactident 
requires  Uie  ctnatractlon  of  road  No.  1  be- 
fore beginning  any  other,  but  also  requires 
that  It  extend  east  to  the  line  betreen  Bock- 
wall  county  and  Hunt  county,  subject  only 
to  the  limitation  In  the  medal  law  that  >udi 
construction  be  not  In  conflict  with  the  pro- 
visioua  of  some  requb^ment  made  by  the 
state  (HT  federal  goyemment.  We  do  not  think 
that  from  a  consideration  of  the  dUterpnt  sec- 
tions of  the  law  together  Qiere  can  be  derived 
the  constructlMi  that  road  Na  1  must  be  con- 
Btmcted  east  to  a  point  In  the  Hunt  county 
tine,  and  that  It  must  be  completed  before 
any  other  road  Is  commraced. 

Section  7  of  the  law  seems  to  recognize  the 
right  and  duty  of  the  onnmlsslonen^  court 
to  exercise  discretion  In  selecting  the  route 
and  course  of  aU  the  roads.  That  section  la 
as  follows; 

"In  the  construction  of  the  permanent  roads 
and  highways  with  the  proceeds  of  the  bonds 
voted  as  aforesaid,  the  commissionerB*  court 
shall  lay  ont  same  In  the  most  direct  and  prae- 
tfcable  route,  taking  into  consideration  the 
economy,  cost  of  constmction,  the  people  serv- 
ed, looking  to  and  securing  the  best  possible 
road  and  resnlts  for  the  cost  of  construction." 

Section  18  la  as  follows: 

*^e  highway  to  be  constructed  under  federal 
and  state  aid  Bhall  comrnence  at  the  Dallas 
county  line  and  pass  through  the  town  of  Bock- 
wall  and  across  the  public  sauare  and  through 
the  town  and  streets  of  Fate  and  through  the 
city  of  Royse,  to  the  county  line  unless  some 
provision  of  the  requirement  of  the  fsdsral  and 
state  government  prohibits." 

-    Section  15  Is  u  foUows: 

"It  ia  provided  that  the  road  firom  Dallat 
conntT  line  east  through  the  town  of  Rockwall, 
Fate  and  Boyse  to  the  eonn^  line  and  known 
as  state  highway  number  one,  shall  be  the 
flrst  road  constructed  and  ehall  be  of  concrete 
or  other  hard  material  in  conformity  to  the 
requirements  of  the  Highway  Department  of 
the  state  of  Texas  and  Federal  Highway  Engi- 
neer, The  second  road  to  be  construct^  Is 
highway  number  two  and  shall  run  from  the 
coorthonse  in  Bocfcwall  through  BIcLendon  and 
GUshoIm  to  Eanftnan  county  Une.  The  next 
road  to  be  constructed  Is  highway  unmber  three 
extending  from  the  Collin  county  line  crossing 
near  the  city  water  reservoir  of  Boyse  and  ex- 
tending through  the  town  of  Boyse  in  a  south- 
erly direction  and  connecting  with  highway 
number  two  at  some  point  near  Cjjbisholm  or 
McLendon.  Th«  next  highway  to  be  construct- 
ed Is  ii^ghway  number  four  from  a  point  on 
bighway  number  ons  in  ths  town  of  Rockwall 
extending  In  a  southerly  ^rection  to  the  town 
of  Beath  and  on  to  Kaufman  county  Ih^e.  The 
next  highway  to  be  constructed  Is  highway 
number  five  leading  south  or  southeast  from 
the  town  of  Fate  beginning  at  highway  num- 
ber one  end  Intersectfaig  h^hwsy  number  three 


at  some  point  near  or  beyond  Blackland.  The 
next  highway  Is  highway  number,  six  leading 
from  the  town  of  Rockwall  and  from  some  point 
on  highway  number  one  snd  extending  north 
or  northeast  and  then  east  passing  near  Ht. 
Zion  church  and  connecting  with  the  highway 
number  one  at  a  point  near  Old  Fate  or  some 
point  which  will  eonnsct  the  east  end  of  same 
with  highway  number  one.  The  next  highway 
to  be  built  Is  h^way  number  seven  which 
leads  in  a  southesst  direction  from  Royse  at 
a  point  on  hl^w&y  number  one  and,  if  prac- 
ticable connect  with  the  Hnnt  county  highway 
or  at  least  give  the  Boyse  precinct  a  highway 
which  shall  consist  of  four  and  one-half  mQes 
of  road,  the  same  to  be  left  to  the  discretim 
of  the  commissioners'  court.  The  next  high- 
way is  highway  number  eight  and  shall  extend 
from  a  point  southeast  of  Rockwall  on  high- 
way number  two  In  an  easterly  direction,  to 
connect  with  highway  number  three  at  some 
point  near  Blackland.  the  ssme  to  be  left  to 
the  discretion  of  the  commissiooers'  court. 
The  next  highway  is  highway  number  nine  and 
shall  extend  from  a  point  at  Heath  or  near 
Heath  on  highway  number  four  and  extend  in 
an  easterly  or  northeasterly  direction  to  con- 
nect at  some  point  with  highway  number  two, 
the  same  to  be  left  to  the  discretion  of  the 
commlsslonen'  court.  The  next  highway  is 
highway  number  ten  and  shall  extend.  If  not 
otherwise  provided  for,  north  ont  of  the  town 
of  Rockwall  from  a  point  of  connection  with 
highway  number  one  to  a  distance  of  at  least 
three  miles,  if  posaibis  and  practicable  to  the 
GoUin  county  line;  the  commissioners*  court 
to  use  their  discretion.  It  is  compulsory  on 
the  commiasloners'  court  to  build  highway  num- 
ber one.  two,  three,  four  and  five,  but  'the 
other  highways  designated  may  be  changed  If 
the  commiasioners*  court  In  their  Judgmoit 
deem  same  proper,  right  and  necessary. 

"The  commissioners'  court  may  build  any 
other  lateral  roads  out  of  any  funds  -remaining 
on  hand  after  above  roads  hsre  been  complet- 
ed." OammeTs  Laws  of  Tex.  voL  19,  p.  210 
et  seq. 

It  appears  that  Bockwall  county  Is  bound- 
ed on  the  west  by  Dallas  county,  aa  the  north 
by  Collin  county  and  on  the  east  by  Hunt 
county.  With  reference  to  the  true  meridian 
we  are  unable  to  say  how  much.  If  any.  the 
Une  between  Collin  county  and  Bockwall 
county  varies  from  exact  east  But  assum- 
ing this  line  to  be  straight,  and  to  run  In  an 
easterly  and  westerly  direction  (If  indeed  we 
must  not  judicially  know  these  facts),  what- 
ever Its  true  direction  by  the  compass,  the 
record  discloses  that  In  no  event  could  road 
No.  1  run  true  to  exact  east  and  follow  the 
specific  requirements  as  to  tiv  points  through 
whlcli  It  Is  to  pass  as  the  following  uncon- 
troverted  statements  of  appellants*  verified 
petition  disclose,  to  wit:  That  the  town  of 
Rockwall  Is  three  miles  south  of  the  Ckillln 
county  line,  Vhich  does  In  fact  run  In  an 
easterly  and  westerly  direction;  that  the 
town  of  Boyse  Is  about  one-half  mile  south 
of  the  CoUln  coimty  line  and  that  the  town 
of  Fate  Is  somewhere  between  Rockwall  and 
BoTse.  The  garni  oouxaa  of  tlw  nwd  specif 
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fled  tben  appears  to  be  nortb  of  east.  It  is 
tlso  disclosed  that  the  place  in  Boyse,  where 
appellants  claim  road  No.  1  ends,  as  laid'  out, 
1b  only  one  and  one-haif  miles  from  tbe  Hunt 
county  line.  These  facta  show  an  absence  of 
legislative  ascertainment  and  determination 
that  the  road  should  run  exactly  east  from 
the  Dallas  county  line  to  the  Hunt  county 
line. . 

The  language  of  the  road  law  contained  In 
sections  13  and  15,thereof  we  bellere  requires 
the  building  of  the  road  through  Bockwall, 
Fate,  and  Boyse,  and  out  of  Boyse  to  a  coun- 
ty line.  But  we  do  not  find  any  language  In 
those  sections  of  the  law,  or  in  any  other 
section  of  It,  specifically  requiring  the  road 
to  be  built  out  of  Boyse  either  directly  east 
or  to  the  Hxmt  county  line. 

Furthermore,  there  Is  evidence  in  the  rec- 
ord to  warrant  a  finding  that  the  engineers 
of  the  state  and  federal  governments  bad  sub- 
mitted to  them  alternate  routes  out  of  Boyse 
to  the  county  line,  and  that  they  approved 
the  road  leading  from  Boyse  to  the  CoUln 
county  line.  In  all  respects  just  as  the  app^- 
lees  propose  to  build  it,  with  reference  to 
time  of  construction,  location,  and  method  of 
building.  This  action  by  the  state  and  fed- 
eral highway  engineers  reasonably  may  be 
fiaid  to  constitute  a  prohibition  by  the  state 
and  federal  governments  of  extending  the 
road  to  the  Hunt  county  line.  And,  in  addi* 
tlon  to  this,  the  conclusion  is  well  sustained 
by  the  record  that  the  special  road  law  evi- 
d^ces  a  legislative  purpose  to  ext^d  cer- 
tain great  highways  through  Bockwall  coun- 
ty in  effecting  a  complete  state-wide  system 
of  roads,  and  that  the  only,  or,  at  least,  the 
most  practicable  way  of  accomplishing  this 
purpose,,  in  the  Instance  contended  over,  was 
to  connect  with  the  "Bankhead  Highway,"  a 
transcontinental  road  from  Washington  to 
Los  Angeles,  on  the  south  boundary  of  Rock- 
wall county,  very  near  the  western  boundary 
of  Hunt  county.  'The  proof  warrants  the 
further  conclusion  that,  if  road  No.  1  were 
built  exactly  east  from  Boyse  to  the  western 
line  of  Hunt  county,  It  would  connect  with 
no  macadamized  road  there,  but  would,  it 
might  be  said,  terminate  In  a  cul  de  sac. 

While  section  15  of  the  special  law  does 
provide  that  road  No.  1  shall  first  be  con- 
structed, it  also  provides  that  the  construc- 
tion of  Nos.  1,  2,  3,  4,  and  5  shall  be  com. 
pulsory.  This  language,  we  believe,  can  in- 
dicate nothing  less  than  that  all  these  roads 
are  placed  by  the  Legislature  upon  an  equal 
footing  of  Imirartance  with  each  other,  and 
we  therefore  think  the  power  exists  in  ap* 
pelleeB,  under  the  terms  of  the  law,  to  com- 
bine No.  1  with  No.  3  for  the  short  distance 
of  one  and  one-half  miles  out  of  Boyse  to 
the  county  line.  If  the  state  and  federal  high- 
way departments,  in  effect,  choose  to  select 
such  course,  as  they  seem  to  have  done.  H 
the  pror»ceils  of  the  bonds  hold  out,  those  llv- 


Uxg  along  the  short  distance  of  1^  ndles  In- 
tervening between  Boyse  and  the  Hunt  coun- 
ty line  can  stlU  be  served  with  a  road  to 
Boyse  connected  with  Nos.  1  and  3  there  at 
their  Intersection.  For  the  law  amply  pro- 
vides for  the  construction  of  subsidiary  or 
lateral  roads.  If,  however,  the  funds  are  to 
be  exhausted  in  building  the  roads,  the  build- 
ing of  which  is  made  compulsory,  still  ap- 
pellants have  no  greater  equities  or  blgb^ 
rights  than  others  who  may  live  in  different 
portions  of  the  county,  and  this  was  a  matter 
doubtless  considered  by  the  trial  judge  in 
connection  with  the  action  of  the  commission- 
ers under  the  direction  of  the  state  and  fed- 
eral highway  oiglneers,  assailed  by  aK>el- 
lants. 

[3]  We  do  not  Oilnk  it  can  be  said  that  the 
record  contains  no  substantial  evidence  what- 
ever to  support  the  Judgment.  Granting  or 
refusing  or  dissolving  a  temporary  injunction 
Is  within  the  sound  discretion  of  a  district 
court,  and,  unless  it  clearly  appears  that 
such  discretion  has  been  abused,  that  court's 
action  is  not  to  be  rerlewed  on  appeaL 
Sutherland  v.  City  of  Winnaboro,  225  S.  W. 
63.  Since  there  Is  evidence  to  sustain  the 
action  of  the  court,  no  error  or  abuse  of  dis- 
cretion is  disclosed  by  the  record,  and  the 
Judgment  is  therefore  affirmed. 

Affirmed. 


MOTEX  OIL  CORPORATION  V.  TAYLOR. 
<N«.  9604.) 

(CouTtofCirfl  Appeals  of  Texaik  Vert  Worth. 
April  28.  1021.) 

Courts  «=>I70— Ailaeatlon  of  value  of  stock 
Is  nacessaiy  in  mandamus  suit  to  oompel  the 
corporation  to  issue  tite  stock. 
Under  Vernon's  Sayles'  Ann.  Oiv.  St  1914. 
arts.  1705,  1763.  1764,  providing  that  county 
coQrt  has  original  and  exclasive  jurisdiction  in 
civil  cases  involvlag  from  ^00  to  $000,  and  tiiat 
it  has  concnrrent  jurisdiction  with  the  district 
court  in  cases  involving  from  fSOO  to  $1,000. 
and  in  cases  exceeding  $1,000  that  the  district 
court  has  ezclualve  jurisdiction,  a  petition  for 
mandamus  to  compel  a  corporation  to  issue 
stock  must  contain  an  allegation  of  the  value 
of  the  stock,  and  an  allegation  of  the  number 
of  shares  and  their  face  value  is  not  sufficient 
to  show  jurisdiction  of  a  district  court  to  de- 
termine tiie  issue. 

Appeal  from  District  Oonrt,  Wichita  Coun- 
ty; Edgar  Scurry,  Judge. 

Salt  by  H.  O.  Taylor  against  the  Motex 
Oil  Corporation.  BVom  a  Judgment  granting 
writ  of  mandamus,  defendant  appeals.  Re- 
versed and  remanded,  with  Instructions. 

Bonner  &  Bonder,  of  Wichita  Falls,  for 
appellant. 

I^muel  H.  Doty,  of  Wichita  Falls,  for  ap- 
pellee. 
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DUNKLIN,  J.  H.  G.  Taylor  saed  the  Mo- 
tex  OH  Corporation  for  a  writ  of  mandainits 
to  compel  the  defendant  to  Issue  to  him  capi- 
tal stock  In  the  corporation.  The  trial  conrt 
granted  the  -writ  and  suspended  Its  Issuance 
pending  this  appeal  by  the  defendant  com- 
pany. 

By  one  of  the  assignments  of  error  pres- 
ented here*  the  cootentlon  Is  made  that  plain- 
tiff's petition  failed  to  show  jurisdiction  In 
the  district  conrt  to  grant  the  relief  prayed 
for,  and  that  In  the  absence  of  snch  a  show- 
ing the  judgment  should  be  reversed.  The 
basis  of  that  contention  la  that  plaintiff 
failed  to  allege  the  value  of  the  stock  which 
he  sought  to  have  Issued  to  him,  and  which 
was  personal  property.  We  have  carefully 
examined  the  petition  and  find  that,  while  It 
describes  the  stocfe  to  which  plaintiff  alleges 
be  la  entitled  as  several  thousand  shares,  of 
the  face  value  of  $1  per  share,  there  Is  no 
allegation  as  to  the  real  value  of  such  stock. 
We  are  of  the  opinion  that  It  was  Incnmbeut 
upon  the  plaintiff  to  allege  the  actual  value 
of  the  stock  Id  order  to  show  jurisdiction  of 
the  district  conrt  to  determine  the  Issue  In 
controversy.  It  is  a  matter  of  common 
knowledge  that  the  capital  stock  of  many 
corporations  showing  a  face  value  of  large 
sums  of  money  Is  absolutely  worthless. 

By  article  176S,  V.  S.  Civ.  Statutes,  the 
county  court  Is  given  exclusive  original  ju- 
risdiction in  dvU  cases  where  the  matter  In 
controversy  shall  exceed  in  value  $200,  and 
shall  not  exceed  $600,  exclusive  of  Interest, 
and  by  article  1764  concurrent  jarlsdietion 
with  the  district  court  when  the  matter  In 
controversy  shall  exceed  $900,  and  shall  not 
exceed  $1,000,  exclusive  at  Intorest  By  oth- 
er articles,  of  the  statotee,  exdnslTe  juris- 
dlctioB  la  vested  In  the  district  conrt  where 
tibe  matter  In  controversy  exceeds  $1,000.  In 
Smith  Horton,  92  Tex.  21,  40  S.  W.  627,  it 
was  faeM  tliat  the  cotmty  court  has  power  to 
grant  extraordinary  writs,  such  as  manda- 
mus and  Injunction,  In  cases  over  whi(^  It 
has  jurisdiction  of  the  amount  In  contro- 
versy. In  that  ease  It  was  further  held.  In 
effeci^  that  it  was  necessary  for  the  petition 
to  contain  allegations  of  the  value  of  the 
property  in  controversy  in  order  to  show 
that  the  district  court  had  jurisdiction  to 
grant  the  writ  of  Injunction  which  was 
prayed  for  In  that  case  to  restrain  the  sale 
of  certain  personal  property.  In  People's 
Ice  Co.  V.  Phariss,  203  S.  W.  06,  which  was  a 
enit  to  foreclose  a  chattel  mortgage,  It  was 
held  that  a  failure  to  allege  the  value  of  the 
property  mortgaged  to  secure  the  debt  was 
fundamental  error,  requiring  a  reversal  of 
the  judgment  of  the  trial  court  In  the  absence 
of  any  exception  or  plea  by  the  defendant 
presenting  that  question.  Many  decisions 
are  cited  in  the  opinion  which  fully  support 
the  conclusion  reached. 


WALKER  621 
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Upon  the  authorities  dted,  the  assignment 
of  error  now  under  discussion  is  sustained, 
the  judgment,  of  the  trial  court  Is  reversed, 
and  the  cause  Is  remanded,  with  instructions 
that  the  same  be  dismissed,  unless  plaintiff's 
pleadings  shall  be  so  amended  as  to  show 
jurisdiction  In  the  trial  court  to  determliie 
the  controversy. 

This  conclusion  renders  it  unnecessary  to 
determine  the  merits  of  other  asslgmnenta  in 
appellant's  bri^,  which,  therefore,  will  not 
be  dlscuaeed. 

Bevecsed  and  remanded. 


DAVIS  at  al.  V.  WALKER  at  aL  (Ne.  9593.) 

(Court  of  CUtU  Appeals  of  Texas.  Vort  Worth. 
AprU,  1921.) 

1.  Vearior  aatf  parehaser  «»270— Jnaler  tieaor 
■ot  aeoetsary  party  to  salt  to  foreolote  IIm. 

In  salt  to  foreclose  a  lien  on  land,  a  junior 
lienor,  although  a  proper  party,  ii  not  a  nec- 
essary party  defendant,  except  te  preidnde 
him  by  the  jodgment,  the  only  really  ntoeaaaxy 
party  defendant  befng  the  owner  of  the  eqaity 
of  redemption. 

2.  JatfiONat  «9i9«5-JwlgBiaat  hi  Mit  to  aa- 
forw  vaariei'a  Ilea*  vaeatod  la  part 

Judgment  rendered  in  favor  of  tlie  pur- 
chaser of  a  first  vendor's  Hen  note  foredoslng 
the  Uen  as  against  the  ultimate  purchaser  of 
the  land  should  remain  in  full  force  and  effect, 
but  the  judgment  In  favor  of  the  attorney  for 
the  first  purchaser  of  the  land,  bis  wife,  and 
others,  as  Intervenors,  foreclosing  a  second 
lien  against  the  ultimate  purchaser  of  the  land, 
should  be  vacated  in  its  entirety,  ^ere  neces- 
sary to  adjusting  the  rights  of  all  partfea  In- 
terested to  tike  note  wUA  tiie  seewid  Uen  ae- 
curea,  etc 

3.  Vendor  and  purohaser  ^257— Jaator  Haa- 
or  oasflot  pay  off  sealer  ilea  aad  take  mr 
praparty  aatll  Iw  toraeloeaa  owa  Ilea  aai 
buys  eqalty. 

A  holder  of  a  Junior  lien  who  Is  not  made 
a  party  defendant  to  foreclosure  of  a  prior 
lien  has  no  right  to  pay  off  the  senior  lien  and 
take  over  the  property  until  such  junior  lien- 
holder  first  forecloses  bis  lien  and  buys  the 
equity  of  redemption  under  the  foredosure. 

4.  Veador  and  purchaser  ^»2S9--Ritht  af 
Junior  lleaholder  to  foreclose  and  redaen 
property  under  prior  foredosure  oT  bcnlor 
lien  an  absolute  right. 

For  a  junior  lienbolder  to  foreclose  his  lien, 
it  Is  not  necessary  for  him  to  show  that  the 
property  Is  worth  more  than  the  price  realized 
therefor  under  the  judgment  foreclosing  the 
prior  Uen  to  which  he  was  not  a  party,  as  his 
right  to  foredose  his  liw  and  buy  to  the  prop- 
erty, thereafter  to  redeem  from  the  pnrduser 
under  the  prior  foredosure  ip  an  absolute 
right. 

Error  Srom  District  Court,  Tarrant  Ooun- 
ty;  R.  E.  U  Ray,  Judge. 
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Action  hy  J.  T.  Davis  and  others  against 
'  A.   W.   Walker   and   others.     To  review 
Jndsment  for  defendants)  plaintlfb  bring 
error.  Affirmed  In  pail^  and  reversed  and 
rendered  In  part 

Geo.  W.  Polfe  and  J.  O.  Terrell,  both  of 
Fort  Worth,  for  plaintiffs  in  error. 

B.  F.  Bouldin,  John  W.  Estes,  B.  S.  All^, 
and  W.  L.  Coley,  all  of  Fort  Worth,  tor  de* 
fendants  In  error. 

DUNKLIN,  J.  On  March  29,  1912,  A.  W, 
Walker  conv^ed  to  D.  T.  Davis  a  certain 
lot  of  land  situated  in  the  city  of  Port  Worth. 
The  consideration  recited  in  the  deed  was 
$305  cash  paid,  and  two  vendor's  lien  notes, 
one  for  $800,  carrying  a  first  lien  on  the  prop- 
erty, and  the  other  for  $74S,  secured  by  a 
second  lien.  Later,  the  second  note  was^ald 
off  and  the  Hen  securing  the  same  was  re- 
leased by  the  vendor  Walker.  The  other  note 
for  the  principal  sum  of  $800  was  sold  by 
fYalicer  to  the  Texas  Securities  Company, 
who  later  filed  suit  thereon,  and  under  a 
Judgment  of  foreclosure  of  the  lien  securing 
die  tame,  decreed  In  that  suit,  the  property 
was  sold  under  a  writ  of  execution  and  pur- 
chased by  A.  W.  Walker,  who  later  sold  It 
to  J.  R.  Black.  Prior  to  the  institution  of 
that  suit,  D.  T.  Davis  and  wife,  Mrs.  U.  O.  L. 
Davl^  conveyed  the  property  to  Mrs.  Lilly 
Matkln  and  her  husband,  J.  T.  Idatkin,  the 
cfmslderatlon  recited  In  that  conveyance  be- 
ing $1,000  cash  and  a  vffiidor's  lien  note  for 
$1,000,  payable  to  the  grantor  D.  T.  Davis. 
In  that  suit  D.  T.  Davis,  A.  W.  Walker,  Lilly 
Matkln,  and  her  husband,  J.  T.  Matkln,  were 
made  parties  defendant,  and  a  personal 
iudgment  was  sought  against  D.  T.  Davis  as 
the  maker  of  the  note  and  A.  W.  Walker  as 
Indorser,  and  a  foreclosure  was  prayed  for 
against  the  Matklns  as  subseQueut  purchas- 
ers of  the  property. 

After  the  Institution  of  the  suit  and  prior 
to  Its  trial,  D.  T.  Davis  died  intestat&  After 
Ms  death,  J.  B.  Black,  assuming  to  act  as 
attorney  for  Ura  M.  O.  Davis,  wife  of  D,  T. 
Davis,  and  for  J.  T.  Davis,  Walker  Davis, 
Mattle  Butcher,  and  Bfrs.  Lilly  Matkln,  as 
children  and  heirs  of  D.  T.  Davis,  deceased, 
and  for  Shirley  Butcher,  husband  of  Mattle 
Butcher,  and  J.  T.  Hatkin,  husband  of  Mrs. 
Lilly  Matkln,  filed  a  plea  of  intervention  in 
the  suit,  alleging  the  death  of  D.  T.  Davis, 
and  that  the  Interveners  were  his  only  heirs, 
and  prayed  that  they  be  substituted  as  par- 
ties defendant  in  the  foreclosure  suit  In- 
stead of  D.  T.  Davis,  deceased.  Accordingly, 
the  Judgment  of  foreclosure  was  against  all 
of  those  interveners  as  such  heirs  of  D.  T. 
Davis. 

That  plea  of  intervention  also  contained 
auctions  of  the  execution  of  the  $1,000  ven- 
dor's Hen  note  given  by  Mrs.  lilly  Matkln  and 
her  husband  J.  T.  Matkln,  In  favor  of  D.  T. 
Davl^   in  part  consideration  of  the  sale  of 


proper^  by  him  to  then^  coupled  with  a 
prayer  for  Judgment  on  tiiat  note  and  for 
foreclosure  of  that  Uen  which  it  was  alleged 
was  snpwior  to  the  Uai  claimed  by  the  x^aln- 
tlff,  the  Texas  Secnrltles  Company. 

In  the  Judgmoit  foredo^ng  the  Uen  fit  the 
plaintiff  Texas  SeourltleB  Gcmqumy,  there 
was  also  a  foreclosure  of  tbe  lien  claimed  In 
the  plea  of  Intrarention  Just  noted;  but  sub- 
ject to  the  lien  asserted  by  the  iflalntlff, 
which  was  decreed  to  be  a  prior  and  superior 
Ilea,  And  It  was  provided  In  the  Jadgmoit 
that  any  excess  remaining  after  the  satis- 
faction of  tbe  plalntlffe*  Judgment  be  applied 
to  the  Judgmoit  In  favor  of  the  Interveners 
against  Mrs.  Lilly  Matkln  and  her  huAand. 
J.  T,  Matkln.  At  the  sherifTs  sale  under  the 
foreclosure  decree^  the  property  sold  for  the 
sum  of  $1,260,  which  was  tbe  exact  amount  of 
the  Judgment  rendered  In  favor  of  the  Texas 
Securities  Company,  with  the  court  costs 
added. 

The  present  suit  wai  Instituted  by  J.  T. 
Davis,  Walker  Davis,  Mattle  Butcher,  Joined 
by  her  husband.  Shirley  Butdier,  Idlly  Mat- 
kln, Joined  by  her  husband,  J.  T.  Matkln,  and 
D.  W.  Bvans,  guardian  of  the  estates  of 
WUUe  and  Harry  Davis,  minors,  who  were 
grandchildren  of  D.  T.  Davis  and  Mrs.  BL  G. 
L.  Davis,  and  who  were  not  parties  to  the 
former  foredosure  suit,  to  set  aside  the  fare- 
closure  sale  and  to  cancel  the  deed  made 
thereunder  to  Walker,  and  also  the  deed  from 
Walker  to  Black,  and  that  said  property  be 
ordered  resold  to  satisfy  whatever  may  be 
Justly  due  thereon  and  plaintiffs  be  given  an 
opportunity  to  purchase  the  same  at  such 
sale,  and  further  that  said  Judgment  of  fore- 
closure be  BO  reformed  as  to  dispose  of  the 
interests  of  all  tbe  parties  to  this  suit  It 
was  alleged  that  Mrs.  M.  0.  L.  Davis  had  died 
intestate  soon  after  the  renaition  of  tbe 
former  Judgment  of  foreclosure,  and  plain- 
tiffs sued  as  heirs  of  her  and  D.  T.  Davis. 

The  principal  ground  alleged  for  tbe  re- 
lief sought  was  that  the  plea  of  Interventiim 
had  been  filed  In  Uie  suit  by  Black  without 
the  authority,  knowledge,  or  coasent  of  tbe 
plaintiffs  in  this  suit,  for  which  reasoo  It 
was  all^d  that  the  Judgment  In  the  former 
suit  was  without  binding  effect  upon  these 
plaintiffs ;  and  the  Jury,  in  answer  to  spe- 
cial issues,  sustained  all  of  those  allegations 
as  to  plaintiffs  Mrs.  Butcher  and  her  husband, 
Shirley  Butcher,  J.  T.  Davis,  and  Walker 
Davis,  but  further  found  that  plaintiffs  Llliy 
Matkln  and  her  husband  did  authorize  Blade, 
as  their  attorney,  to  file  the  plea  of  interven- 
tion against  them.  Tbe  Jury  further  found 
that  Walker  Davis  did  authorize  Black  to 
represent  him  as  a  defendant  against  the 
suit  of  the  Texas  SecurlUes  Company  to  fore- 
close the  Uen  claimed  by  that  company,  but 
there  was  no  finding  that  Mrs.  H.  C.  L. 
Davis  did  not  authorize  Black  te  file  the  pica 
of  intwentlw  In  ber  behalf. 
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The  jury  further  found  that  at  the  time  J. 
R-  BlACb.  purchased  the  property  from  Walker 
he  knew  that  the  minor  plaintiffs  In  this  &ult 
were  the  heirs  of  D.  T.  Davis  and  Mrs.  It  O. 
It.  Davis.  The  Jury  further  found  that  the 
prloQ  realized  for  the  property  at  the  sheriffs 
sale  was  its  full  market  valnc.  In  the  pres- 
ent suit  judgment  was  rradered  dmying  the 
plaintiffs  any  of  the  relief  prayed  tor,  and 
plaintiffs  hare  aniealed. 

The  record  shows  without  controrersy  that 
In  the  foreclosure  suit  Instituted  by  the  Texas 
Securities  Oominny  Urs.  Lilly  Matkln  and 
lier  husband  were  duly  cited  to  answer  the 
petition,  and  at  that  time  they  were  the 
owners  of  the  equity  of  redemption,  having 
prevloTlsly  purchased  the  property  from  D.  T. 
Davis  and  wife,  Mrs.  M.  O.  I*  Davis.  Thus 
It  appears  that  the  plaintiffs  In  the  present 
suit  are  the  sole  owners  of  the  note  upon 
whfch  the  plea  of  intervention  was  bdsed; 
tbat  th6  Judgment  of  ft>reclosnre  on  that  note 
uodOT  and  by  virtue  of  the  plea  of  interven- 
tlon  was  valid  as  against  Mrs.  Lilly  Matkln 
and  her  husband,  as  defendants  in  tbat  In- 
tervention,  and  as  to  Mrs.  M.  O.  L.  Davi^ 
plaintiff  la  that  intervention,  but  was  not 
Tftlld  aa  to  Mrs.  Butcher  and  her  hu^and, 
and  Walker  Davis  and  J.  T.  Davis,  and  the 
minor  plalntiato  in  this  sui^  WQlie  and  Harry 
Davis,  reprasented  by  tbtir  goardlan,  D.  W. 
Evans, 

In  the  present  suit,  plaintiffs  d  not  allege 
that  the  property  waa  sold  for  less  than  Its 
market  value  at  the  foredosun  sale,  nor  did 
they  offer  to  pay  off  the  amount  of  the  Judg- 
ment rendered  In  favor  of  the  Tezaa  Securi- 
ties Gompany  in  that  suit,  nor  do  they  pray 
flfpedally  for  a  foreclosure  of  the  vendor's 
Hen  note  Inherited  by  than  from  D.  T.  Davis 
and  wif^  which  was  executed  by  the  Matklns 
wbai  the  latter  purchased  the  property,  but 
tbagr  did  pia7! 

**That  said  Judgment  be  so  reformed  as  to 
dispose  of  the  fnteiesta  of  all  parties  to  this 
anlt  *  *  •  and  that  said  property  be  resold 
for  the  amount  due  thereon,  and  these  plain- 
tiffs be  given  an  opportunity' to  purchase  ssid 
property  at  said  sate,  •  •  *  and  plaintiffs 
further  pray  that  the  court  render  such  fur- 
ther orders,  judgments,  and  decrees  in  this 
ease  as  under  tiie  facts  of  this  case  they  may 
be  entitled  to,  either  at  law  <w  In  oQnlty.'* 

That  prayer  followed  allegations  of  the 
facts  related  above^  and  under  such  dr- 
Gumstances  we  believe  it  was  a  sufBdent 
basis  tor  the  r^ef  hereinafter  awarded  to 
tbe  plaintUfii.  27  Cyc.  1SQ9. 

{1]  It  se^ns  to  be  weU  settled  that  in  a  suit 
to  fMeclose  a  U«n  on  land  a  junior  llenliold«, 
altbooi^  a  proper  party.  Is  not  a  necessary 
party  defendant,  exc^  for  the  purpose  of 
prectnding  him  by  the  Judgment;  the  cmly 
really  necessary  party  defendant  Iwlnff  the 
ownw  of  the  equity  of  redemption.  Since 
Mrs.  Ully  MaWn  and  her  husband  were  duly 
cited  to  answa  the  suit  of  the  Texas  Securi- 
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ties  Company,  the  foreclosure  of  the  lien  of 
the  plaintiff  In  that  suit  and  the  sale  there- 
under were  valid,  and  cannot  be  set  aside  at 
the  Instance  of  the  plaintiffs  In  the  present 
suit,  notwithstanding  the  lack  of  authority  of 
J.  B.  Black  to  represent  some  of  them,  as 
noted  above.  In  15  B.  0.  Lt.  p.  68&,  the  fot 
lowing  Is  said: 

The  rule  at  common  law  Is  that  a  Jodgment 

is  necessarily'  an  entirety,  and  therefore,  if 
void  as  to  some  part,  it  must  be  set  aside  In 
toto.  Thus  a  Jadgment  against  several  de- 
fendants, one  of  whom  is  dead  at  the  time  It 
is  rendered.  Is  considered  as  a  unit  as  to  all 
the  defendants,  and  on  a  proper  motion  being 
made  therefore  it  can  be  vacated  as  to  alt 
But  the  better  rule,  and  that  now  generally 
adopted.  Is  that  a  Judgment  may  be  vacated 
against  one  defendant,  and  left  In  focce  as 
against  his  codefendant.  Thus  the  court  may 
set  aside  a  judgment  recovered  against  two  In 
a  civil  action  to  recover  damages  for  unlawful 
Imprisonment,  as  to  one  of  the  defendants,  and 
permit  It  to  stand  against  the  other,  where  it 
clearly  appears  that  the  latter  performed  acts 
whidi  would  have  rendered  him  liable  If  sued 
alone.  The  liability  of  defendants  in  a  Judg- 
ment for  the  payment  of  money,  originating  U 
a  joint  and  several  contract  Is  several  In  na- 
ture, and  an  irregularity  In  its  rentftlon,  as 
against  one  defendant,  furnishes  no  sufficient 
reason  to  vacate  the  Judgment  regularly  ren- 
dered as  to  the  other  parties  defendant  tiierefn. 
For  the  same  reason,  if  a  Jadgment  is  entered 
against  several  obligors  on  a  bond,  one  of 
Whom  was  dead  when  suit  was  brought,  such 
irregularity  Is  not  a  sufficient  ground  upon 
which  to  vacate  a  Jadgment  regularly  rendered 
es  to  the  other  defendants.** 

Bee,  also,  28  Cyc.  900. 

[Z]  In  accordance  •with  tbe  floetrine  thcve 
announeed,  we  see  no  reason  wby  the  Judg- 
ment rwdered  In  the  former  salt  In  tav«r  of 
the  Texas  Securities  Company,  foreclosing  Its 
lien  88  against  the  Matklns,  riiould  not  remain 
in  full  force  and  effect;  and  also  the  sale 
tbereundo:  of  the  inoperty  In  Qemtrovetsy  to 
A.  W.  Walker,  as  well  as  the  sale  by  Walker 
to  Black.  But  we  believe  that  On  Judpnott 
In  favor  of  the  IntervcaiCTs,  foreclosing  Ibe 
second  11m  against  the  «»tkihm,  ihould  be 
vacated  in  its  entir^.  WUle  It  Is  tru^  as 
noted,  that  Juftpnent  was  nlid  as  to  Mrs. 
U.  C.  L.  Daviib  as  plaintiff  in  the  Intoveu- 
ti<m,  and  as  against  the  Ifatklns  as  defend- 
ants tbereln,  yet  it  will  be  necessazy  to  va- 
cate It  in  Its  entirety  in  order  to  properly 
adjust  the  rights  of  all  parties  Intuosted  In 
that  note,  and  In  order  to  Imn  we  final  Judg- 
ment theretm  against  the  UatMns  binding 
vpoa  all  the  parties  interested  In  the  not^ 
all  of  whom  were  necessary  parties  to  that 
foreclosure.  And  to  the  same  end  we  think 
it  necenary  to  vacate  the  fUedosure  decreed 
to  idaintiff,  the  Tttxas  Secnrltles  Company,  as 
against  Mtb.  M.  0,  I*.  Davis  and  Walker 
Davis,  as  well  as  the  other  Intervoaers,  not> 
wlQiBtanding  it  an>eaia  thqr  filed  answer  to 
that  antt. 
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[9.4]  In  UcDouald  t.  Miller,  00  Tex.  300, 
30  au  W.  80,  It  was  hdd  that  a  holder  of  a 
Junior  liok,  who  la  not  made  a  party  defend- 
ant to  a  foreclosure  of  a  prior  lien,  has  no 
right  to  pay  off  the  senior  lien  and  take  over 
the  prciperty  until  such  Junior  lienholder 
first  forecloaes  bis  Uen  and  buys  the  equity 
of  redemption  under  such  foreclosure.  Un- 
der the  rule  announced  in  that  decision,  It 
follows  that  plaintiffs  In  the  presrait  suit,  as 
the  owners  of  the  note  executed  by  the  Mat- 
Idns,  and  secured  by  the  Tendor^s  lien  note 
upon  the  property,  have  no  right  to  redeem 
the  property  from  Walker  or  Black,  as  pur- 
chasers, under  the  Judgment  in  the  prior  suiTt, 
since  they  are  in  no  position  to  claim  that 
right  until  they  have  foreclosed  their  lien 
and  purchased  the  lequity  of  redemption  un- 
der a  sale  made  under  a  Judgment  And 
since  they  had  no  right  to  so  redeem  the 
property,  tbey  were  not  required  to  make 
any  tend^  to  any  of  the  defendants  as  a 
condition  for  the  right  to  maintain  this  «uit 
Nor  do  we  understand  the  law  to  be  that, 
Id  order  for  a  Junior  lienholder  to  foreclose 
,bi3  lien,  it  is  necessary  for  him  to  show  that 
the  property  is  worth  more  than  the  price 
leallzed  therefor  under  the  Judgment  fore- 
closing the  prior  lien,  to  which  he  was  not 
a  party.  His  right  to  foreclose  his  lien  and 
buy  in  the  property  under  such  foreclosure, 
and  thereafter  to  redeem  the  property  from 
the  purchaser  under  the  prior  foreclosure  by 
paying  to  him  the  necessary  amount.  Is  an  ali- 
solute  right.  Bexar  Bldg.  &  U  Ass'n  t.  New- 
man, 25  S.  W.  464  ;  27  Oyc.  1541,  1545,  1648. 
1793,  1806,  1811,  1826,  1853  ;  2  Jones  on 
Mortgages,  1038a.  1067,  1060,  1064.  And  it 
may  be  noted  further  that  there  was  no  find- 
ing by  the  Jury  of  the  value  of  the  property 
at  the  time  of  the  trial  or  at  any  time  since 
it  was  sold  under  the  former  foreclosure, 
which  was  April  1, 1010 ;  although  defendant 
Ka<^  testified  that  the  property  Is  now 
worth  98.000  to  93.000,  but  that  be  bad  ex- 
panded fSOO  for  improvements  whlcb  he 
placed  on  It. 

For  the  reasons  noted,  the  Judgment  of 
foredosore  In  favor  of  the  plaintiff,  the 
'Veaas  Securities  Company,  In  the'  former 
suit  as  against  Lilly  Matfein  and  her  husband, 
the  sale  therennd«'  to  A.  W.  Walker,  and  the 
deed  made  by  Walker  to  Black,  are  all  held 
to  be  valid  and  final,  and  not  subject  to  the 
attack  made  th»eon  by  the  plaintiffs  In  the 
present  suit  But  the  Judgment  of  fore- 
closure In  the  former  suit  In  favor  of  the 
T^as  Securities  Company,  plaintiff  therein, 
as  against  Mrs.  M.  C.  Tj.  Davis,  Walker  Davis, 
and  the  other  apparent  Interveners  in  that 
suit,  as  the  owner  of  the  note  upon  which 
the  Intervention  was  based,  and  also  the 
Judgment  In  favor  of  the  interveners  in  the 
former  suit  against  Lilly  Matkin  and  her  hus- 
band, are  vacated  and  set  aside.  And  Judg- 


ment is  noif  here  rendered' In  favor  of  the 
plaintiffs  in  the  present  suit  against  Lilly 
Matkin  and  het  husband,  J.  T.  Matkin.  for 
the  amount  due  on  the  promissory  note,  exe- 
cuted by  said  Mrs.  Lilly  Matkin  and  J.  T.  Mat- 
kin in  favor  of  D.  T.  Davis,  referred  to  above, 
together  with  a  foreclosure  of  the  vendor's 
lien  on  the  property  in  controversy  in  this 
suit  to  satisfy  said  note,  and  said  proper^ 
is  ordered  sold  as  under  execution  to  satisfy 
that  Judgment,  but  subject  to  the  title  and 
all  equities  and  rights  acquired  by  Walker 
and  Black  under  and  by  virtue  of  said  former 
foreclosure  in  favor  of  the  Texas  Securities 
Company,  and  the  sale  thereunder.  And 
since  Mrs.  Matkin  inherited  an  undivided 
Interest  In  the  note  which  is  made  the  basis 
of  said  Judgment,  the  proceeds  of  such  sale 
and  any  amount  that  may  be  otherwise  col- 
lected on  said  Judgment  shall  be  apportiwed 
among  the  i^alntiffs,  Including  Mrs.  Btatkin, 
share  and  share  alike;  D.  W.  Blvans,  as 
guardian  of  the  estates  of  the  two  minors, 
Willie  and  Harry  Davis,  being  entitled  to 
one  share,  which  r^resents  the  interests  of 
both  minors.  AU  costs  of  tMs  appeal  are 
taxed  against  the  appellants. 

AjObmed  in  part»  and  reversed  and  ren- 
deced  in  part. 


GOLDEN  ROD  OIL  CO.  NO.  I  et  sL  V.  NO- 
BLE, Liquidating  Aoent,  et  al.  (No.  9657.) 

(Court  of  Civil  Appeals  ot  Texas.  Fort 
Worth.   Jane  4,  1821.  Behearing 
Denied  July  %  1021.) 

1.  Appeal  and  error  «=s»724(4)~R«aaoM  0lvea 
Mniter  asslgsmest  ot  ercor  to  support  It  not 
part  of  assIgnmeDt. 

The  reasons  given  to  support  an  assignment 
of  error  may  be  good  or  bad  without  in  an; 
way  affecting  the  sufficiency  of  the  assignment 
itself. 

2.  Assignments  for  bflneflt  of  oredltors  «=>248 
— PunHiasers  from  assignee  eot  foqnlreri  to 

see  to  application  of  payments. 
Purchasers  ot  an  oil  lease  from  the  assignee 
bank,  which  took  the  assignment  o£  the  lease 
as  collateral  security  for  creditors,  were  not 
required  to  see  to  the  application  of  the  pro- 
ceeds of  sale  to  the  payment  of  th«  asalgnoi's 
debt  to  the  bank. 

3.  Assignments  for  benefit  of  oredltors  ^=261 
•—Assignee  or  trustee  may  bo  held  mponsl- 
ble  by  assignor  or  creditors. 

It  the  assignee  or  trustee  fails  to  perform 
the  duties  of  his  trust,  he  may  he  held  re- 
sponsible by  the  assignor,  or  by  the  creditors 
tor  whose  benefit  the  assignment  was  made. 

4.  Asslgameats  for  benefit  of  creditors  ^240 
—Valid  assignment  places  title  to  property  la 

assignee. 

A  valid  assignment  as  security  for  creditors 
places  title  in  the  asdlgnoe  for  the  purpose  of 
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the  trait,  uaA  aeoeptuua  of  flie  usisisment 
hy  the  aaBtBiiee  or  trustee  tothoriaes  faim  to 
eell  the  pn^pertr  or  eo  mndi  of  it  ae  is  necea- 
uxj  for  the  payment  of  the  SBsignor'e  debte. 

5.  Asstgntnents  for  benefit  of  creditors  i@=»2l7 
—Valid  Mslgnment  not  Invalidated  by  tni$< 
tee's  neglect. 

A  T^d  assi^ment  for  the  benefit  of  cred- 
jtors  cannot  be  rendered  invaUd  by  the  subee- 
qnent  neglect  of  the  aesigoee  properly  to  dla- 
cha^  his  datles  under  the  aasigDment. 

6.  Evldenoe  «=»80(l)— Prssnmptioa  of  Identity 
of  law  of  other  state  with  that  of  fomm. 

The  court  must  preeame  that  the  law  of 
Oklahoma  is  the  same  as  that  of  Texas  in  the 

absence  of  proof  to  the  coctrary. 

7.  Evldesce  «=3373(e)— Copy  of  letter  from 
Oklahoma  bank  oomnlsslenor  appolatlng 
plaintiff  Uqnldatlag  agent  for  bank  adnlsslbls. 

Under  Vernon's  Sayles'  Ann.  CIt.  St  lffI4, 
art.  copy  of  letter  signed  by  the  bank 

oommissioner  of  Oklahoma  to  plaintiff,  appoint- 
inc  him  liquidating  agent  for  a  defunct  bank, 
Jtold  admis^ble  when  supported  tv  affidavit  pnr> 
porting  to  be  signed  by  the  bank  comuiissionei 
that  the  letter  waa  a  tnie  and  correct  copy  of 
the  appointment  of  plaintiff  as  liquidating  agent. 

8.  Appeal  and  ernr  «s»a8B(3)— PotKlen  ef 
II^Bldating  as  eat  ef  Inaolveat  bank  treated  as 
ameoded  t»  make  state  ef  OUabema  party 

plaintiff. 

ThoDgh  suit  to  collect  a  note  which  the  bank 
commissioner  of  Oklahoma  has  taken  over  as 
part  of  the  assets  of  an  insolvent  bank  shonld 
be  broiivht  in  the  name  of  the  state  on  the 
relation  of  the  bank  commissioner,  where  the 
sidt  Is  brought  in  the  name  of  the  liquidating 
agent  appointed  by  the  commisaioner  to  take 
diaige  of  the  affairs  of  the  bank,  and  no  one 
can  be  prejudiced,  tiie  petition  will  be  treated 
as  amended  to  make  the  atate  of  OUahmna  the 
party  plaintiff. 

9.  Banks  and  banking  <s»63t/2— Salt  of  tlqaU 
dating  agent  held  not  both  on  negotiable  la- 
straments  and  on  settlemoDt  contracts. 

Suit  of  the  liquidating  agent  of  an  insolvent 
Oklahoma  bank  for  debt  and  foredosure  of  an 
aDeged  Hen  on  an  oil  and  gas  lease  f^eld  not  on 
a  promissory  note  and  drafts  executed  and 
drawn  by  the  defendant  and  also  on  an  agree- 
ment in  an  accord  and  satisfaction  settlement, 
in  violation  of  plaintiS's  inability  to  aiie  both 
on  the  instruments  of  liability  and  on  the  con- 
tracts attached  to  his  petition. 

Appeal  from  District  Qourt,  Wichita  Coun- 
ts;     A.  Martin,  Judge. 

Suit  by  Charles  F.  Noble,  Uqtddating  agent, 
against  Bi.  P.  Pumphrey  and  anotiier,  wherdn 
the  G<Men  Rod  Oil  Company  No.  1  and 
echen  Intervened.  From  jodgmeit  for  plain- 
tiff agaioet  the  named  defoidant  and  the 
Interveners,  audi  defendant  and  the 
interveners  appeal.  Judgment  rerersed  and 
rendered  In  part;  and  affirmed  In  part 
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Oooke-DedmoD  ft  Potter,  of  Fort  Worth, 
and  Scnrlock  ft  DalSb  of  Wichita  Falls,  for 
appellanta. 

Carr^an*  MMttgomery,  Brlttain  ft  W.  J. 
TowDaend,  of  Wicblta  Falls,  for  aroenaes. 

BUCK,  J.  This  suit  was  iostltbted  April 
29,  1919,  by  Obas.  F.  Noble,  as  liquidating 
agent  of  the  Citizens'  State  Bank  of  Tulsa, 
ObL,  against  E.  P.  Pumphrey  and  the  Ameri- 
can National  Bank  of  Tulsa,  Okl.,  for  debt 
and  foreclosure  of  an  allied  lien  upon  a 
certain  oil  and  gas  lease  on  10  acres  of  land 
situated  in  Wichita  county. 

By  amended  petition,  filed  S^temb6r  18, 
1920,  plaintiff  allied  that  E.  F.  Pumphrey 
was  indebted  to  the  GitizenB'  State  Bank  as 
surety  on  a  certain  note  for  $1,500,  with  in- 
terest and  attorney's  fees,  payable  to  the 
Gltlz«as'  State  Bank,  and  signed  by  Carrol 
York,  and  upon  *wo  certain  drafts  drawn  by 
B.  F.  Pumphrey,  payable  to  the  order  of  the 
Cltiz^is'  State  Ba,nk,  one  for  $3,331.42,  drawn 
upon  F.  A.  Fuller,  Denver,  Oolo.,  and  the 
other  for  $4,U0.32.  drawn  upon  W.  G.  AlcO(^ 
Chanute,  Kan.  He  allied,  further,  that 
since  said  ind^tedness  was  incurred  th<B 
Oltlzrais*  State  Bank  had  become  Insolvent, 
and  the  assets  of  said  bank  had  been  turned 
over  to  the  anthoritlefl  of  the  state  of  Okla- 
homa and  delivered  to  plaintiff  as  Uqtddating 
agent  for  said  bank,  and  the  plaintiff  was 
entitled  to  receive  all  assets  of  the  said  bank 
and  to  collect  all  Indebtedness  due  said  bank, 
etc. ;  that  on  or  about  February  27, 1919,  the 
defendant  B.  F.  Pumphrey  was  the  owner  of 
the  10  acres  of  land  In  Wichita  county,  here- 
inabove mentioned,  and  that  on  said  last- 
mentioned  date  said  Pumphrey  was  indebted 
to  the  American  National  Bank  of  Tulsa, 
Okl.,  In  some  sum  of  money,  the  amount  of 
which  waa  unknown  to  plaintiff,  and  that  on 
said  date  defendant  Pumphrey  and  the  Amer- 
ican National  Bank  and  the  CitiEens*  State 
Bank  of  Tulsa,  OkL,  entered  into  a  valid  and 
Mnding  agreemott,  under  the  terms  of  which 
Pumphrey  transferred  and  assigned  to  the 
American  National  Bank  of  Tulsa.  Okl.,  all 
his  leasehold  estate  and  Interest  In  and  to  ttie 
above-described  10  acres  of  land;  that  aald  as^ 
algnment  was  absolute  on  its  fkce,  but  In  truth 
and  in  fiaet  It  was  Intended  by  said  assign- 
ment to  secnre  the  defendant  American  Na- 
tional Bank  and  the  said  Citlzais'  State  Bank 
Ip  the  payment  of  ttie  Indebtedness  dae  1^  the 
said  defendant  B.  F.  Pnmi^urey,  to  them,  and 
that  It  was  understood  by  all  partiea  to  the 
contract  that  the  American  National  Bana 
wonld  take  said  aaslgnaient  In  its  name^  hold, 
handle,  and  dispose  itf  Uie  same  for  the  mu- 
tual benefit  of  all  three  ttf  said  parties;  tint, 
in  the  event  that  said  lease  should  be  sold 
by  the  American  Nattoniti  ^uik,  the  proceeds 
of  the  sate  tbraeof  sbonld  be  divided  betweeil 
the  American  National  Baidt  and  the  Citizens* 
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State  Bank  in  pnvortton  to  the  amonnt  of 
Indebtedness  beld  by  each  req)ectlTel7 
against  said  Pumphrey ;  tliat  since  tbe  fail- 
ure of  the  Citizens'  State  Bank,  and  the  ap- 
pointment of  the  plaintiff  as  liquidating  agoit 
th»«of,  the  American  National  Bank  had 
repudiated  its  said  agreement  with  the  Oltl- 
zeus'  State  Bank  and  tbe  defaadant  Pum- 
phrey,  and  was  now  denying  that  the  Citi- 
zens' State  Bank  of  Tulsa  is  mtltled  to  any 
rights,  intwest,  equity,  or  benefit  by  reason 
of  said  lease  and  leasehold  estate,  and  Its 
assignment  to  defendant  American  National 
Bank,  and  that  said  American  National  Bank 
was  now  making  an  effort  to  dispose  of  said 
lease,  and  that  it  .will  di^ose  of  said  lease 
for  a  large  sum  of  money,  all  of  which  will 
be  appropriated  by  the  American  National 
Bank,  in  violation  of  the  rights.  Interest  and 
equities  of  tbe  plaintiff  as  liquidating  agenc 
for  the  Citizens'  State  Bank.  Plaintiff  fur- 
ther aUc^red  that,  by  reason  of  the  facts  bere- 
Inabore  mentioned,  he  is  the  owner  and  hold- 
er of  an  equitable  lien  to  secure  the  Indebt- 
edness above  set  out,  and  Is  entitled  to  a 
foreclosure  of  said  Uen  as  against  the  de- 
fmdanf  Pumphrey  and  the  American  Na- 
tional Bank,  and  is  entitled  to  hare  said 
lease  and  leasehtdd  estate  sold,  and  to  have 
the  proceeds  apportioned  between  the  Ameri- 
can National  Bank  and  the  plaintiff,  as  their 
interests  may  appear.  Plaintiff  further  al- 
leged that  Pumphrey  still  owns  the  equitable 
title  to  said  lease,  hdd  by  the  Am^ican 
National  Bank,  subject  only  to  tbe  lien  creat- 
ed by  virtue  of  the  assignment  executed  on 
February  27.  1910.  Plaintiff  aUeged  In  its 
amended  petition  that  on  or  about  Biay  23, 
itflU,  d^endants  were  claiming  an  offset 
against  tbe  Citizens'  State  Bank,  and  tbe 
right  to  collect  damages  against  it  in  the 
sum  of  approximately  f 1,600  for  alleged  n^:U- 
geuce  of  said  bank  in  failing  to  collect  for  it 
certain  drafts  and  other  sums  of  money,  and 
that  plaintiff  was  Insisting  that  defendants 
were  due  and  owing  to  him  the  sums  of  mon- 
ey hereinabove  set  forth,  and  that  the  defend- 
ant Pumphr^  and  plaintiff,  on  May  2S,  1919, 
entered  into  an  agreouent  whereby  Pum- 
phrey acknowledged  that  he  owned  the  plain- 
tiff the  siun  of  $9,749.58,  and  agreed  to  pay 
Into  the  r^stiy  of  the  district  court  of 
Wichita  county  said  amount  In  cash  within 
45  days  from  the  date  of  the  agreement;  that 
said  agreement  was  in  writing,  and  signed 
by  both  parties,  and  it  further  provided  that 
out  of  tbe  90,749.58,  which  Pumphrey  agreed 
to  deposit  in  the  district  court,  he  should  be 
paid  tbe  sum  of  $1^30.20,  In  satisfaction  of 
bis  claim  for  n^llgence  against  tbe  Citizens' 
State  Bank  in  failing  to  forward  In  due 
course  a  certain  draft  for  the  sum  of  $6,672.- 
30,  drawn  on  one  Ed  Ii.  Beed,  of  Blackwell, 
OkL;  that  it  was  further  agreed  in  said  writ- 
ten contract  of  settlement  that  Pumphrey 
claimed  that  the  American  National  Bank  of 
Tulsa  while  in  possessltm  of  the  papw  in- 


volved In  the  suit  ooUected  interest  due  on 
said  paper  In  the  sum  of  $626.05,  and  that 
said  paper  was  not  credited  with  such  In- 
terest payments,  and  that  Pumphrey  was  en- 
titled to  a  credit  of  said  amount,  and  that  he 
would  endeavor  to  collect  said  amount  from 
the  said  Am^can  National  Bank ;  but  that, 
if  he  should  not  be  able  to  collect  said  amount 
from  the  American  National  Bank,  he  would 
be  entitled  to  a  repayment  of  said  sum  out 
of  the  money*  placed  In  the  legistry  of  the 
court 

Pumphrey  filed  his  answer  to  tbe  amended 
petition  of  the  plaintiff  on  September  13, 
1920,  and  pleaded  a  general  d«nurrer,  and 
specially  excepted  to  said  petition  on  the 
ground  that  plaintiff  was  therein  seeking  to 
recover  on  the  note  for  $1,500  and  the  two 
drafts  heretofore  mentioned,  and  also  on  the 
agreement  of  satisfaction  and  settlement  en- 
tered into  between  Pumphrey  and  plaintiff 
on  May  23,  1919;  that  plaintiff  could  sua 
either  upon  the  instmments  of  liability  or 
upon  the  contract  of  settlement,  but  not  upon 
both.  He  specially  excepted  to  the  (Halm  of 
$1,500  surety  debt  for  Carroll  York,  because 
it  did  not  appear  that  the  principal  upon  said 
note  had  been  sued,  nor  was  he  Joined  as  a 
party  defendant  in  plalntifTs  petition.  He 
denied  all  the  allegations  of  plalntUTs  pe- 
tition, and  specially  pleaded  that  defendant 
was  the  owner  of  a  one-half  undivided  In- 
terest in  the  oil  and  gas  lease  on  the  10  acres 
of  land  in  Wichita  comity,  and  that  C.  H. 
and  C.  Q.  Thorp  owned  the  other  one-half 
Interest ;  that  on  or  about  February  27,  1919, 
the  American  National  Bank,  through  W.  L. 
Propst,  cashier,  entered  into  an  agreement 
with  defendant,  by  which  defendant  made  an 
assignment  of  said  oil  and  gas  lease  to  the 
American  National  Bank,  absolute  on  Its  &ce, 
but  that  the  American  National  liank  am- 
tracted  and  agreed  in  writing  with  defendant 
that.  If  defendant  did  not  sell  said  lease  with- 
in 30  days  after  February  27,  then  the 
American  National  Bank  had  the  power  to 
sell  said  lease  at  private  sale  for  the  best 
price  obtainable,  and  apply  the  proceeds, 
first,  to  the  payment  of  the  Interest  of  O.  U. 
and  0.  Q.  Thorp ;  second,  to  the  payment  of 
$10,500  and  Interest,  approximately  $11,000, 
to  the  Interstate  Pipe  Company  of  Tulsa, 
Okl.,  and  the  balance,  if  any,  to  the  American 
National  Bank  in  satisfaction  of  what  was 
known  as  the  "Transit  Account,"  which  ac- 
count included  items  claimed  by  tdaintlff  to 
be  owing  to  the  Citizens'  State  Bank;  that 
the  American  National  Bank  did  not  sell  saM 
lease  for  cash,  but  conveyed  and  sold  the 
same  to  the  Golden  Bod  Oil  Company  No.  1 
and  the  Golden  Hod  Oil  Company  Na  2,  ac- 
cepting and  receiving  therefor  the  sum  of 
approximately  $90,000  in  stock  of  the  said 
two  companies,  and  that  said  American  Na- 
tional Bank  by  its  cashier,  W.  L.  Propst,  or- 
ganized the  two  said  c<mipanies  for  the  pur- 
pose of  reaUslaK  as-  mnch  as  possible  firam  the 
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Bald  lease,  and  th«  said  Propst  became  <me 
ot  tbe  trustees  of  said  two  companies,  and 
that  tbe  stock  was  delivered  to  him  and  the 
other  trustees,  and  sold  by  them,  as  far  as 
iwssible,  to  tbe  public;  that  with  the  pro- 
ceeds of  said  sale  the  said  Propst,  acting  for 
the  American  National  Bank,  paid  tbe  sum  of 
112,000  to  O.  H.  and  O.  Q.  Thorp^  and  approx- 
imately {11,000  to  the  Interstate  Pipe  Com- 
pany of  Tulsa,  and  the  balance  of  $33,000  was 
paid  to  the  American  National  Bank  In  full 
liquidation  of  all  Indebtedness  owed  by  Pum- 
phrey  to  said  bank  and  to  the  Citizens*  State 
Bank,  which  plaintiff  claimed  to  represent 
Defendant  Pomphrey  alleged  that  the  Ameri- 
can National  Bank  had  been  guilty  of  negli- 
gence In  tbe  sale  of  the  lease,  and  had  sold 
the  lease  for  less  than  the  market  ralue,  for 
which  he  claimed  damages  In  the  sum  of 
$40,000. 

Tbe  Goldm  Rod  Company  No.  1  and  the 
Golden  Rod  Company  No.  2,  hereinafter  call- 
ed tnterveners,  intervened  in  said  suit,  al- 
lying that  they  were  organized  on  or  about 
May  4, 1019,  to  purchase  the  oil  and  gas  lease 
described  In  plalntliTB  petition,  which  prop- 
erty at  said  time  was  involved  In  numerous 
clalnu^  litigations,  and  liens;  that  prior  to 
the  purchase  of  the  property  by  the  Interven- 
ers Pumphrey  had  made  an  assignment,  at 
least  absolute  on  its  face,  to  the  American 
National  Bank,  and  tbe  Interveners  purchased 
the  property  from  said  bank,  paying  therefor 
approximately  the  sum  of  $45,000,  $12,000  to 
C.  H.  and  C.  Q.  Thorp,  $10,500  to  the  Inter- 
state Pipe  Company,  and  the  balance  to  the 
American  National  Bank  in  payment  of  tbo 
unount  due  said  bank  on  its  transit  account* 
said  payments  b^iv  made  In  compliance  with 
agreunent  betweot  Pumphrey  and  the 
American  National  Bank  and  the  Citizens* 
SUte  Bank,  under  the  assignment ;  that  said 
agreement  provided  that  the  American  Na- 
tional Bank  should  have  full  right  and  au- 
thority to  convey  the  property  at  private  sale, 
and  that  said  bank  did  so  convey  It  to  the 
lotervenera  They  further  pleaded,  In  the 
alternative,  tliat  In  case  It  should  be  held 
that  the  American  National  Bank  did  not 
have  authority  to  convey  a  title,  stripped  of 
any  Uai  in  favor  of  the  Citizens'  State  Bank, 
that  interveners  In  good  faith  paid  off  and 
discharged  the  rights  and  liens  held  by  tbe 
Tborps  and  the  Interstate  Pipe  Company  and 
tbe  $83,000  paid  to  the  American  Nati(»iai 
Banl[,  and  that  therefore  they  were  entitled 
to  be  subrogated  to  tbe  rights  of  said  Hen- 
holders.  They  further  pleaded  that  ttie  suit 
of  the  plaintur  cast  a  cloud  upon  tbe  title  of 
their  property  and  that  said  cloud  should  be 
removed.  Both  the  Interveners  and  Pum- 
phrey alleged  that  the  agreement  between 
Pumphrey  and  the  plaintiff  was  without  con- 
sideration and  void. 

Plaintiff  filed  a  supplemental  petition  to 
Pnmphrey's  answer,  and  further  pleaded  that 
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on  April  29, 1919,  a  Us  p«idens  notice  of  this 
suit  was  filed  in  the  office  of  the  county  clerk. 

Upon  a  trial  before  the  jury  the  court  gave 
a  peremptory  instruction  for  the  plaintiff 
against  the  defendant  E.  F.  Pumplurey  for 
$810.38,  and  for  a  foreclosure  of  an  equitable 
lien  against  the  oil  and  gas  lease  In  contro- 
versy, against  Pumphrey  and  ttie  Interven- 
ers, and  Instructed  a  verdict  against  the  de- 
fendant Pumptu^y  -and  Interveners  on  their 
cross  action.  Frran  a  Judgment  upon  the 
verdict  returned,  the  defendant  Pumphrey 
and  Interveners  have  appealed. 

Interveners'  first  asslgnmait  of  error  Is  as 
follows: 

"Tbe  court  erred  in  overrnling  interveners' 
motiOQ  for  peremptory  instruction  in  favor  of 
ioterveners,  for  the  reason  set  oat  in  said  mo- 
tion, which  said  motion  was  as  follows,  to  wit: 

"First.  Tbe  evidence  shows  that  the  plain- 
tiff claiming  a  lien  under  an  assignment  made 
by  Pumphrey  to  tbe  American  National  Bank, 
beii^  a  vohuitary  assigmnent  for  the  benefit 
of  certain  creditors,  which  asslgmneat  empow- 
ers tbe  American  National  Bank  as  trustees  to 
negotiate  and  sell  said  lease  at  private  aalsi 
wbidi  said  American  National  Bank  did  to  these 
interveners,  and  tbe  said  Noble  Is  bound  by 
said  act  of  the  American  National  Bank. 

"Second.  That  citation  in  the  case  was  not 
served  upon  any  of  the  defendants  nntO  De- 
cember, 1919)  and  tbe  Us  pendens  was  only  ef- 
fective from  tbe  date  of  tbe  service  of  citation 
upon  tbe  defendants  under  the  antborities. 

"Third.  Because  there  is  no  evidence  that  the 
plaintiff  has  or  Is  entitied  to  any  Uen. 

"Fourth.  Becanse  tbe  suit  at  the  time  of  the 
purchase  of  said  property  was  upon  certain  as- 
sets of  tbe  Citizens*  State  Bank  of  Tulsa,  Ok- 
lahoma, alleged  to  be  defunct,  and  satd  assets 
were  the  property  of  the  state  of  Oklahoma, 
and  suits  on  same  under  the  laws  of  Oklahoma 
can  only  be  broaght  In  tbe  name  of  tiia  state* 
on  the  relation  of  tbe  Banking  Oommlaskmer 
or  tbe  Attorney  OeneraL 

"Fifth.  That,  after  the  purchase  of  said 
property  by  the  interveners,  the  plaintiff  en- 
tered ioto  an  agreement  which  B.  F.  Pumphrey 
without  tbe  knowledge  or  consent  of  Interven- 
ers, wUcb  agreement'Ia  sued  upon  herein,  and 
not  the  obligations  in  the  ori^al  suit,  and  the 
evidence  condnairely  shows  that  there  is  no 
liability  npon  the  obligations  originaTly  soed 
upon. 

"Sixth.  The  lis  pendens  Is  insufficient  because 
it  does  not  state  tbe  name  of  the  party  plain- 
tiff in  tbe  capacity  in  which  he  sues,  nor  does  it 
set  forth  the  cause  of  action  as  alleged  in  tbe 
petition  sued  npon;  does  not  state  the  number 
of  tiie  suit;  was  not  indexed  and  cross  indued; 
that  there  was  no  dtation  on  defendants. 

"Seventh.  Because  tbe  plaintiff  has  wholly 
failed  to  show  any  cause  of  action  agahut  in- 
terveners for  the  foreclosure  of  tbe  said  lien." 

Tbe  second  assignment  attacks  the  action 
of  the  court  in  giving  a  peronptory  inst'ruo 
tion  for  the  plaintiff  and  against  the  Inter* 

veners. 

These  two  assignments  are  treated  together. 
[1]  Api)elle€s  object  to  the  consideration  of 
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the  first  asslgament  on  tbe  ground  tliat  It  Is 
multlCarious.  The  complaint  made  In  the  as- 
signments is  first,  in  the  failure  of  the  court 
to  give  the  peremptory  Instruction  for  inter- 
veners; fuid,  second,  in  the  action  of  the 
court  in  givine  a  peremptory  instruction  in 
favor  of  the  plalntlCts  against  the  Interven- 
ers. The  reasons  glv^  under  the  flrst  as- 
signment to  support  it  ar^  no  part  of  the  as- 
signment Itself.  The  reasons  givm  may  he 
good  or  bad,  without  In  any  way  affecting  the 
sufticiency  of  the  assignment  Itself.  See  M., 
K.  &  T.  By.  T.  Washburn,  184  S.  W.  580,  writ 
of  error  refused ;  Oity  of  Fort  Worth  v.  Bar- 
ton, 103  S.  W.  228;  Bank  v.  FuUer,  191  S. 
W.  830,  wilt  of  error  refused ;  Hess  et  aL  v. 
Tamey,  100  Tax.  208,  203  S.  W.  593;  H.,  K. 
&  X.  By.  T.  Patterson  (Com.  App.)  228  S.  W. 
119.  Hence  the  objections  to  the  considwa- 
ttoD  of  these  two  assignments  are  overmled. 

[1,  S]  The  assignment  by  B.  F.  Pumphrey 
to  the  American  National  Bank  Is  dated 
February  27, 1919,  and  conveys  to  fbo  Ameri- 
ean  National  Bank  an  Pnmpbrey'a  tltte 
and  Interest  in  the  lease  upon  the  land  de- 
scribed,  which,  assignor  states  that  he  has 
fltle  to  and  right  to  ctmvey.  There  is  no 
llmltatiott  in  the  Instrument  itself  upon  tb» 
assignee**  rl^  to  sell,  use,  or  dispose  of  the 
lease  therein  conveyed.  Tb»  asBlsnee  made 
a  written  statement  on  the  same  day  that  the 
anlgnments  were  made.  In  which  it  agreed 
that  PomjAr^  had  uecnted  tlie  assignment 
as  a  mortgage  and  collateral  to  secure  tbe 
bank  for  certain  debfcB  due  by  him  to  the 
banlc  Including  ttie  ind^tedness  to  the  Citi- 
zens' State  Bank;  that  the  assignee  would 
allow  Pumphrey  30  days  in  which  to  try  to 
sdl  said  oil  and  gas  lease,  and  if  during  that 
time  he  could  find  a  purcbasw  UierefOr  at  a 
consideration  satisfactory  to  him  and  nuffl- 
dmt  to  pay  the  Indebtedness  which  the  as* 
slgnment  was  made  to  secure,  then  the  bank 
would  execute  a  formal  assignment  of  said 
lease  to  the  purchaser,  accounting  to  Pum- 
phrey for  any  balance  that  might  be  due  him ; 
that  if  Pumphrey  conld  not  sell  the  lease 
within  the  30  days,  thai  the  bank  should 
sell  the  same,  and  pay  out  of  the  proceeds 
the  indebtedness  due  by  Pumphrey  to  the 
Interstate  Pipe  Company,  and  pay  the  two 
Thorps  for  their  Interest  In  the  lease.  This 
last  Instrument  does  not  appear  to  have  been 
filed  for  record,  but,  even  if  the  Interveners 
had  notice  thereof  we  do  not  think  that  it 
in  any  way  restricts  or  limits  the  American 
National  Bank  in  the  sale  of  the  lease  after 
the  30  days  allowed  Pumphrey  to  sell.  It  is 
established  by  uncontradicted  evidence  that 
Pumphrey  did  not  find  a  buyer  for  the  prop- 
erty within  30  days.  The  Interveners  in  pur^ 
chasing  the  property  were  not  required  to  see 
to  the  application  of  the  proceeds  to  the  pay- 
ment of  plaintiff's  debt  If  the  American 
National  Bank,  even  though  it  be  held  to  be 
a  trustee  In  the  matter,  did  not  apply  the 


payments  made  to  It  by  the  Interveners  pro 
rata  to  the  debts  owing  the  Citizens'  State 
Bank,  then  plaintiff  would  be  limited  to  an 
action  against  the  American  National  Banlc 
for  misapplication  of  the  funds  so  received, 
and  to  a  Judgmrat  against.  Pumphrey.  We 
do  not  see  how,  under  the  evidence,  It  could 
be  legally  held  that  plaintiff  was  entitled  to  a 
foreclosure  of  an  equitable  lien  on  the  lease 
In  question,  and  in  our  Judgment  the  inter- 
veners were  entitled  to  the  per^ptory  In- 
struction asked.  If  the  assignee  or  trustee 
falls  to  perform  the  duties  of  his  trust;  be 
may  be  held  responsible  by  the  assignor  or 
by  the  creditors  for  whose  benefit  the  assign- 
ment was  made.  Donley  et  al.  v.  Cundlfl^  3S 
Tex.  750;  Gibson  v.  Gray,  17  Tex.  Civ.  App. 
646,  43  S.  W.  922 ;  Hudson  v.  Willis.  06  Tex. 
694,  699;  Wynne  v.  Simmons  Bdw.  Co.,  87 
Tex.  40,  1  S.  W.  Wa 

E4, 1]  A  valid  aaslgnmoit  itocea  the  ttUe  to 
the  property  in  the  asd^ee  fbr  the  purpose 
of  the  trust  Allen  v.  WlUls.  60  Tex.  IfiS: 
Tittle  V.  Tanleer,  89  Tex.  174.  29  S.  W.  1065, 
84  S.  W.  7U.  87  L.  B.  A.  837.  The  Koept- 
ance  of  the  assignment  the  andgnee  or 
trustee  authorizes  him  to  sell  the  property, 
or  so  mudi  of  It  as  la  necessary,  for  the  pay- 
ment of  the  debts.  2  B.  0.  L.  p.  674, 1  31.  and 
page  710,  I  GL  A  valid  assignment  for  the 
benefit  of  creditors  cannot  be  rendered  In- 
valid by  the  subsequent  neglect  of  the  as- 
signee to  properly  dlsdiarge  his  duties  under 
tbe  assignment.  iEacks  v.  Copland,  63  Tex. 
581,  37  Am.  Rep.  760.  In  the  last-cited  case 
our  Supreme  Court  held  that  where  the  In- 
strument authorized  the  assignee  to  sell  tfx 
cash  or  on  credit,  such  a  provision  was  but  a 
badge  of  fraud,  and  did  not  raider  the  con- 
veyance void.  But  in  the  Instant  case  all  par- 
ties pleaded  that  the  American  National  Bank 
was  paid  the  sum  of  $33,000  out  of  the  pro- 
ceeds of  tbe  sale  of  the  BtoiA  in  tlie  com- 
panies of  the  interveners,  after  paying  other 
mentioned  creditors  the  amounte  of  their 
claims,  and  it  does  not  appear  that  such  sums 
were  not  suflSdent  to  satisfy  the  indebted- 
ness <tf  Pumi^irey  to  the  American  Natiraial 
Bank  and  to  the  dtlaens'  State  Bank. 

This  conclusion  Is  independent  of  the  at- 
teck  made  by  the  Interveners  on  tbe  suf- 
ficiency of  the  Us  pendens  notloe  filed  on 
April  20, 1919.  Said  notice  reads  as  follows: 

"Chas.  F.  Noble,  Plaiatiff,  t.  American  Nation- 
al  Bank  of  Tulsa,  Oklahoma,  and  S.  F. 
Pumphrey,  Defendant 

"Snit  pendhig  in  the  District  Court  of  Wkdiita 
County,  Tex.   Filed  29th  day  of  April, 

A.  D.  1919. 

"Notice  is  hereby  ^ven  that  the  above  enti- 
tled and  numbered  cause  is  now  pendiag  in  ths 
district  eonrt  of  Wichita  county.  Texas,  where- 
in Chas.  F.  Noble  is  plaintiff  and  American  Na- 
tional Bank  of  Tulsa.  Oklahoma,  and  E.  F. 
Pumphrey  are  defendanta.  and  numbered  6670 
on  the  docket  of  said  court. 
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"Baid  salt  is  for  the  nun  of  $8,021.73  alleted 
to  be  due  aod  owing  by  the  defeodant  B.  F. 
Pumpbrey  to  plaintiff  npon  a  certain  promis- 
8ory  note  and  two  drafts  aggnga-ttag  the  said 
Bum  of  18,021.73,  with  legal  interest  thereon 
until  paid,  execDted  by  said  defendant  B.  V. 
Pouphrey.  payablft  to  the  order  of  CHtiMm' 
Stat*  Bank  of  Tolaa,  Oklahoma,  awl  fondosure 
of  the  eqnitabia  Hen  In  and  to  an  «U  and  gaa 
lease  covering  ten  acres  of  land  out  of  t>lock 
No.  75,  Red  Hirer  Valley  Lands,  being  the 
Boath  half  of  the  aouthwest  one<foartta  of  the 
BOQtfaeast  one-fourth,  and  the  northwest  one- 
fourth  of  southeast  one-fourth,  of  block  No. 
75,  Red  River  Valley  Landa  subdivision,'  which 
oil  and  gas  lease  was  aasigned  by  the  defend- 
ant B.  F.  Pumphrey  to  the  defendant  American 


B.  A.  Glpson,  fi  practicing  attorn^  of  tbe 
state  of  Oklahoma  for  nine  years,  and  for- 
merly an  attorney  of  the  State  Banking 
Board,  who  testified  that  for  the  c(41ectlon  of 
paper  of  a  bank,  whldi  had  been  cltffied  by 
order  of  the  banking  board  or  the  courts,  suit 
must  be  broaght  by  the  Banking  Commis- 
doner  or  tbe  Attorned  -General ;  that  they 
mast  be  brought  In  the  name  of  the  state 
of  Oklahoma,  on  the  relation  of  either  the 
Banking  Gommlasloner  or  the  Attorney  Gen- 
eral ;  that  as  soon  as  the  board  takes  over 
the  assets  they  become,  under  the  law,  the 
property  of  tbe  state.  Plaintlfl  offered  a  let- 
ter purporting  to  be  dgned  "Fred  O.  Dennis, 


,  «,  ,^  Bank  Comml88l(m»,"  to  Chas.  P.  Noble,  ap- 

NatlM^BankofTutaa.Okl^ma,  on  orabout  p^aj,-  ^Im  liquidating  agent  for  the  de- 
the  27th  day  of  Pebmary,  1010,  for  the_pur-  ^X^A»h™..  a^*^  «o„v  nti 


pose  of  securing  the  American  National  Bank 
and  the  Gtizens*  State  Bank  of  Tulsa,  Okla- 
homa, for  certain  indebtedness  due  by  the  said 
defendant  B.  V.  Pomphrey  to  said  bank.  Plain- 
tiff alleges  that  he  is  now  the  owner  and  holder 
of  the  Indebtedness  raed  apon  as  Uqnldating 
acent  of  said  OtiscaM'  State  Bank  of  Tolsa, 
Oklahoma.'*  . 

Intervoien  mse  that  artlde  683^  T.  S. 
Tex.  Or.  Statntea,  reqaires  said  notice  to  be 
Indond,  both  direct  and  rerene,  under  the 
names  of  each  and  all  parties  to  the  suit; 
and  that  article  6837  of  our  statutes  provides 
tbat  the  notice  diall  set  forth  "the  numl^er 
and  style  of  the  cause,  the  court  In  whldi  it 
la  pendhig,  the  names  of  tlte.  parties  Qiereto, 
the  kind  of  stilt,  and  a  description  of  tbe 
land  affected" ;  that  Ora  aotloe  fai  tbia  case 
was  not  indexed,  did  not  describe  the  cauaa 
of  action,  and  did  not  give  the  oozrect  num- 
ber of  the  suit.  Xbe  number  ot  ttds  cause 
is  4700,  while  tbe  number  given  In  ttw  noUce 
is  6670.  Doubtless,  if  intarrenets,  befbie 
ttaeir  purchase^  bad  gone  to  tbe  district 
clerk's  office  to  see  if  cause  No.  6670  In  any 
way  afEected  the  title  to  tbe  lease  which 
they  were  purchasing,  they  would  have  found 
a  case  tbat  bad  no  r^erenoe  to  the  lease 
wfaldi  they  were  Intending  to  purchase. 

Other  objectlona  are  urged  to  the  sufficien- 
cy of  the  Us  pendens  notice,  which  we  will 
not  take  time  to  discuss. 

Appellant  Humphrey's  flrst  assignment  Is 
tbat  the  court  erred  in  peremptorily  Instruct- 
ing a  verdict  for  plaintiff  against  defendant 
because  the  evidence  showed  no  liability  of 
defendant  to  plaintiff  as  liquidating  agent, 
and  the  pleadings  and  evidence  showed  all 
of  said  Indebtedness  bad  been  paid.  The 
flrst  prcq^tion  under  titila  asalgnmCTt  la 
tbat— 

"The  evidence  showing  conclusively  that  the 
indebtedness  sued  upon  was  tbe  property  nf 
the  state  of  Oklahoma,  and  that  suits  there<»t 
under  the  laws  of  the  state  of  Oklahoma  must 
be  brought  in  the  name  of  the  state  of  Okla- 
homa, tiie  court  erred  In  directing  a  verdict 
against  appellant  and  in  favor  of  the  appellee.** 

The  right  of  the  plaintiff  to  prosecute  this 
■nit  was  partly  based  on  tbe  testimony  of 
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funct  Cltiaens'  State  Bank  of  Tulsa,  Okl., 
and  a  certificate  purporting  to  be  signed  by 
Dennis  that  said  letter  was  a  true  and  cor- 
rect copy  of  the  appointment  of  said  Noble 
as  said  liquidating  agent  Interveners  ob- 
jected to  the  introduction  and  evlAance  ofi 
this  letter  and  Its  aoccnnpanylng  certificate^ 
and  present  an  assignment  of  error  there- 
tOk  and  the  appelant  PuniAirey  adopts  cer^ 
tain  asalgnmentB  contained  in  the  interven- 
ertf  brief,  indudtaig  the  sixth. 

Artlde  8006,  V.  8.  Tex.  Otv«  Statutes, 
provides  that: 

*Tit  shall  be  the  duty  of  tiia  Secretary  of 
State,  Attorney  General,  Commissioner  of  the 
General  Land  Offloe,  •  •  *  Oommissionsr  of 
Insurance  and  Banking,  and  State  Librarian,  to 
furnish  any  person  who  may  apply  for  the  same 
with  a  copy  of  any  paper,  document  or  record 
in  tiieir  respective  offices,  and  also  to  give  cer- 
tificates, attested  by  tbe  seal  of  their  respective 
offices,  certifying  to  any  fact  or  facts  contained 
in  the  papers,  documents  or  records  ot  their 
offices,  to  any  person  applying  for  the  same; 
and  the  same  shall  be  received  in  evidence  in 
bH  eases  in  which  the  originals  would  be  evi- 
dence." 

[I,  7]  Presuming  that  the  law  of  Oklahoma 
is  the  same  as  that  of  Texas,  which  we  are 
required  to  do  In  tbe  absence  of  proof  to 
the  contrary,  the  copy  of  the  letter  signed 
by  Fred  G.  Dranls  and  his  certificate  there- 
to were  properly  admitted  In  evidence.  B.  J. 
Franklin  witness  for  plaintiff,  testified: 

"I  know  Fred  Dennis.  He  Is  State  Banking 
CommiBsioner  of  Oklahoma.  I  know  his  signa- 
ture. The  two  documents  presented  were  ^gb- 
ed  by  Fred  G.  Dennis." 

There  was  no  objectloo  to  the  admlssicxi 
of  the  certificate  because  of  tbe  absence  of 

the  seal. 

[I]  In  Bailey  v.  Lankford,  S4  Okl.  602, 154 
Pac.  672,  tbe  Supreme  Court  of  Oklahoma 
held  that  a  suit  to  collect  a  note  which  the 
Bank  Commissioner  had  taken  over  as  part 
of  the  assets  of  an  insolv«it  bank  should 
be  brought  In  tbe  name  of  the  state  on  the 
relation  of  the  Bank  Commissioner;  but 
where  suit  is  brought  In  the  name  of  the 
Bank  Oommis^oner,  and  no  one  can  be  preju- 
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diced  thereby,  the  petition  will  be  treated 
as  amended  in  tbe  Supreme  Court.  Follow- 
ing Dolezal  Co.  v.  Bostlck,  Co.  Atty.,  41  OkU 
,  743,  139  Pac.  964.  Since  In  the  Instant  case 
plaintiff  appears  to  have  represented  the 
Bank  Commissioner,  and  through  him  the 
state  of  Oklahoma,  and  It  does  not  appear 
that  any  injury  will  Veault  to  the  state  of 
Oklahoma,  the  Insolvent  Citizens'  State 
Bank,  or  defendants  by  our  following  the 
precedent  set  by  the  Oklahoma  Supreme 
Court  in  the  above  case,  we  will  overrule 
defendant  Pumphrey's  flrst  assignment  of 
error. 

[9]  We  also  overrule  his  third  assignment, 
which  alleges  that  plaintiff's  suit  was  upon 
a  certain  promissory  note  and  drafts  ex- 
ecuted and  drawn  by  defendant  Pumphrey, 
and  also  upon  an  agreement  In  an  accord 
and  satisfaction  settlement,  that  plaintiff 
must  sue  either  upon  the  instruments  of 
liability  or  upon  the  contracts  attached  to 
bis  petition,  but  not  upon  both.  While  plain- 
tiff did  allege  the  signing  of  the  York  note 
by  defendant  as  Indorser,  and  the  drawing 
of  certain  drafts  on  the  Citizens'  State  Bank, 
yet  in  the  trial  petition  he  alleged  that  an 
agreement  bad  been  entered  Into  between 
htm  and  defendant,  in  which  defendant 
acknowledged  that  he  owed  the  amount  sued 
for,  and  plaintiff  alleged  that  as  a  part  of 
said  agreement  he  (plaintiff)  made  certain 
concessions.  We  think  this  assignment  should 
be  overruled  as  well  as  the  second.  While 
the  d^endant  Pumphrey  and  the  plaintiff 
might  have  been  entitled  to  a  Judgment  over 
against  the  American  National  Bank  of  Tul- 
sa, yet  neither  assigns  error  to  the  failure 
of  the  court  to  render  such  Judgment 

The  Judgment  of  the  trial  court  as  to 
the  issues  between  plaintiff  and  the  Golden 
Bod  Oil  Companies  Nos.  1  and  2  is  reversed, 
and  Judgment  here  rendered  for  such  com- 
panies. The  Judgment  as  to  the  contro- 
versy between  the  plaintiff  and  the  defend- 
ant Pampbrey  Is  affirmed. 

Judgment  reversed  and  rendered  In  part, 
and  affirmed  in  part. 


BRIQHAM  T.  CA80N.    (No.  9605.) 

{Court  ai  Civil  Appeals  of  Texas.  Fort  Worth. 
April  16,  1921.) 

I.  Brolurs  «sa>63(l>— Coniilstloi  dna  when 
purMasir  fOMad  atthOBsh  the  owiar  refuses 
to  oonvey  becaeae  ef  facte  knowe  te  broker. 
Under  a  contract  to  find  a  pnrefaaser  for 
land,  the  commission  is  doe  when  tlie  pur- 
chaser is  found,  even  if  the  owner  refuses  to 
convey  os  the  ground  that  the  land  is  a  home- 
stead belonging  to  him  and  his  wife,  who  re- 
fuses to  join  in  the  cosTcyance,  although  the 
broker  knew  these  facts  at  the  time  of  making 
the  contract  of  sale  on  the  land. 


2.  Brokers  «s»S3(2)— Conmlsslen  die  on  flad- 
Ing  porohaser,  If  refusal  to  ooevey  1*  pot  on 
an  lasHfflcleat  ground,  though  purchasers  de- 
mand abstraet  stipulated  against  by  oontraot. 

Where  the  refusal  to  convey  was  pot  on  the 
groand  that  tlie  land  waa  the  homestead  at  de- 
fendant and  U«  wUn  who  refused  to  Joia  in 
the  conveyance,  even  if  the  prospective  par- 
chaser  demanded  an  abstract  which  was  not  ac- 
cording to  the  contract  of  the  owner  with  the 
broker,  a  commission  of  the  broker  is  due  on 
finding  the  pnrctiaser  rMdy  and  willing  to  boy. 

3.  Brokers  ifl-  Jll  Where  the  broker  has  ao 
Interest,  oontraot  le  revooahle  at  tfie  wHI  af 
the  owner. 

A  contract  of  the  broker  to  find  a  purchaser 
for  land  where  it  was  without  an  interest  In  the 
broker  was  revocable  at  will,  and  where  the 
owner  revoked  it  before  Ihe  sale  was  made,  ho 

is  not  liable  under  It. 

4.  Broksrs  «=972,  79  —  Where  osntrut  Is 
wroegfully  revoked,  broker  nay  reoever  en 
quantum  memtt. 

Where  contract  to  find  a  purchaser  tor  land 
is  wrongfully  revoked,  and  the  broker  had  a 
purchaser  ready  and  willing  to  buy,  he  may  re- 
cover on  a  quantum  meruit  for  reasonable  prof- 
it on  the  sale,  and  may  recover  expenses  incur- 
red. 

Appeal  from  Oooke  Ooonty  Ooort;  H.  S. 
Holman,  Jndge, 

Action  by  M.  T.  Brigham  against  S.  B. 
Ckson.  From  a  Judgment  tot  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

W^b  ft  GantrAl,  of  Sherman*  for  appel- 
lant 

J.  T.  Adun^  of  OalnesTlll^  for  ant^tee- 

BUCK,  J.  This  is  a  snU  by  M.  T.  Bxig- 
ham,  an^^UftDt  here,  a  real  estate  broker,  for 
¥400  commission  for  finding  a  porchaaer  for 
a  160-aere  tract  of  land  in  Oooke  cotxnty, 
under  a  contract  with  8.>B.  K^aan.  January 
3,  1920,  Cason  listed  160  acres  of  land  with 
plaintiff  bedow,  at  ^  an  acre^  i^pre^ng  to 
pay  5  per  cent,  commission  tat  file  soling 
price  Plaintiff  understood  to  and  did  find 
within  the  30  days  a  purchaser,  to  wit,  O.  F. 
Pelphrey,  who  was  ready,  willing,  and  able 
to  purchase  said  land  on  the  terms  moitlon- 
ed.  The  land  was  the  homestead  of  Mr.  and 
Mrs.  S.  B.  Cason,  and  when  Mr.  Cason  went 
home  after  listing  the  land  for  sale  with 
Brigham,  he  told  bis  wife  what  he  had  done, 
and  she  refused  to  sell,  and  told  him  to  go 
back  to  Brigham  and  tell  him  that  she 
would  not  sell,  and  withdraw  the  land  frtmi 
the  market  Cason,  the  uiext  morning,  did 
this,  saying  that  he  was  willing  to  sell  at 
the  price  mentioned,  that  he  thought  it  was 
more  than  the  land  was  worth,  bat  that  his 
wife  was  not  willing.  Brigham  would  not 
agree  to  the  withdrawal  of  Cason  from  bis 
written  contract,  and  that  day  saw  Pelphrey, 
who  agreed  to  take  the  land  at  the  price  and 
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apon  the  terms  spedfled.  Upon  a  demand  by 
Brlgham  upon  Gftson  to  come  In  with  bis 
wife  and  close  the  deal,  and  bia  Allure  so 
to  do,  this  salt  was  filed. 

Defradant  pleaded  that  he  was  a  married 
man.  and  flw  ixopertr  offered  Dor  sale  was 
the  homestead  of  himself  and  wife,  and 
ttiat  his  wife  had  refosed  to  sell,  and  that  In 
consequence  thereitf,  and  in  compliance  with 
bis  wife's  request,  he  went  to  plalntUf  and, 
before  the  contract  of  sale  was  made  be> 
tween  said  plaintiff  and  Pelphrey,  told  him 
of  his  wife'a  refostl*  and  withdrew  Om  land 
from  the  market 

Plaintiff  t€Endned  a  wpedtA  exertion  to 
tbls  i)lea,  and  otKoplalnt  Is  made  of  the  fail- 
ure of  the  eonrt  to  sustain  the  Hune,  in  the 
first  asslgnmoit  of  error.  In  the  chai^  the 
conrt  Instructed  the  Jury  as  follows: 

"If  you  find  that  the  defendant,  S.  B.  Cason, 
was  a  married  man,  and  that  the  land  In  con 
troTcrsy  wag  the  homestead  of  the  defendant 
and  his  wife,  and  was  occnpied  by  them  aa  sndi, 
and  that  these  facta  were  known  to  plaintiff  at 
the  time  he  made  ancb  aale,  if  any,  and  that  the 
wife  of  defendant  refused  to  Join  In  aach  aale, 
and  execute  a  deed  to  the  pnrchaser  of  said 
land,  and  that  defendant  waa  ready  and  wlU- 
ixtg  to  carry  out  his  part  of  aaid  contract  of 
sale,  and  that  the  faQare  of  his  wife  to  execute 
said  deed  itt  couTeyance  waa  pot  particqtated 
in  by  defendant,  and  tiiat  these  facta  were 
known  to  plaintiff,  then  plaintiff  cannot  recorer, 
and  yon  will  find  tor  defendant." 

Appellant  has  an  assignment  directed  to 
the  giving  of  this  charga.  We  will  discuss 
these  two  assignments  together. 

[1]  A  broker  employed  to  procure  a  pur- 
chaser who  produced  a  purchaser  ready,  will- 
ing, and  able  to  buy  on  obtaining  a  good 
title  has  earned  his  commission,  though  the 
owner  contracting  to  sell  Is  unable  to  con- 
vey good  title.  O'BelUy  t,  Oryer,  175  S,  W. 
773;  McGowan  t.  Eubank,  177  S.  W.  .612; 
Slade  &  Bassett  t.  Gram.  193  S.  W.  723; 
Hamburger  &  Dr^Ung  t.  Thomas,  103  Tex. 
280.  126  S.  W.  C61;  Gibson  t.  Gray,  17  Tex. 
ClT.  App.  646.  43  S.  W.  922. 

That  a  husband  who  emiAoys  a  broker  to 
find  a  pnrdiaser  for  a  honestead  cannot 
escape  payment  of  commission  on  the  ground 
that  the  wife  refused  to  sign  the  deed  is 
likewise  supported  by  ample  authority. 
Krdw  T.  POKh  42  T«x.  Glr.  App.  846,  94  S. 
W.  115,  thla  court;  Brerwer  t.  Wall,  23 
lex.  08^  76  Am.  Dec.  76;  Oroas  v.  Bverts,  28 
Tex.  624;  Goff  t.  Jones,  70  Tex.  672,  8  S.  W. 
S25.  8  Am.  St  Bev.  619;  Toung  t.  Buhwedel. 
119  Mo.  ApB.  231.  06  B.  W.  228;  Curry  t. 
Whltmore,  110  Mo.  App.  204.  64  S.  W.  1131 ; 
McCray  &  8oa  t.  Ffoet,  118  Ma  App.  672,  94 
S.  W.  098.  Hence  we  conclude  that  the  de- 
fense Included  In  the  quoted  paragraph  of  the 
Courtis  charge  was  not  a  proper  one,  and 
that  reversible  wror  was  committed  In  sub- 
mitting it 

[2]  It  li  urged  0iat  flw  eTldanoe  shows 


that  llie  buyer  wanted  defOidant  to  submit 
an  abstract  showing  title,  and  ttiat  accord- 
ing to  the  written  agrecmoit  defendant  did 
not  agree  to  fiirnisb  an  abstract.  Perhaps 
a  sufficient  answer  to  tills  oontentl<m,  even 
if  anilable,  Is  that  the  refusal  of  Mrs.  Cason 
to  sign  the  deed  was  not  based  upon  tiiU 
ground,  but  upon  the  ground  that  she  did 
not  want  to  sell  the  homestead  for  any  price. 

IS\  We  cannot  render  Judgment  for  appel> 
lant  here,  because  the  contract  of  agency, 
being  one  without  interest  in  the  subject- 
matter  of  the  agency,  is  revocable  at  the  will 
of  the  prlndpaL  4  R.  0.  L.  p.  253,  and  note 
18  therendder.  In  McOallum  t.  Orier,  86  S. 
a  162.  68  S.  E.  466,  138  Am.  St  Bep.  1037, 
the  Supreme  Oonrt  of  South  Carolina  says: 

"The  next  qaestlon  that  wUl  be  considered  Is 
whether  the  defendant  had  the  power  to  revoke 
the  aathority  of  her  agent  during  the  time  fixed 
for  the  conitinnance  of  her  contract  with  the 
agent.  *Ab  between  principal  and  agent,  ao- 
thori^  la  revocable  at  any  time,  if  not  conned 
with  an  interest.  The  authority  of  an  agent 
to  represent  the  principal  deitends  npon  the 
will  and  license  of  the  latter.  It  is  the  act  ot 
the  principal  which  creates  the  authority;  -  it 
is  for  his  benefit,  and  to  snbBerre  his  purposes, 
that  It  Lb  called  into  being;  and  unless  the  agent 
has  acquired  with  the  authority  an  Interest  in 
the  snbject-matter,  it  la  in  the  prfnej^'a  Inter- 
est alone  that  the  authority  la  to  be  exerdsed. 
The  agent,  obviously,  ncept  in  the  instance 
mentioned,  can  have  no  right  to  insist  upon  a 
further  execution  of  the  authority,  if  the  prin- 
cipal himself  desires  it  to  terminate.  It  is 
the  general  rule  of  law,  therefore,  that,  as  be- 
tween the  agent  and  his  principal,  the  authority 
of  the  agent  may  be  rcroked  by  the  principal  at 
hia  will  at  any  time,  and  with  or  without  good 
reason  therefor,  except  In  thoae  cases  where 
the  aathority  is  eoopled  with  snffident  Inter- 
eat  in  the  agent.  And  this  Is  true,  even  thou^ 
the  authority  be  In  express  terms  dedared  to 
be  'exdusive'  or  'irrevocabte.*  But  although 
the  prindpal  haa  the  power  thus  to  revoke  the 
authority,  he  may  subject  himself  to  a  claim 
for  damages,  if  he  exercises  it  contrary  to 
hia  express  or  Implied  agreemeut  in  the  mat- 
ter. An  agency  is  sometimes  aaid  to  be  ir- 
revocable when  It  Is  conferred  for  a  valuable 
consideration.  It  la  believed,  however,  that 
tUs  is  only  another  form  of  stating  the  gen- 
eral role  that  it  moat  be  oonided  with  an  inter- 
est" 

[4]  That  the  broker  can  recover  any  ex- 
penses Incnrred  in  the  ^ort  to  sell  where 
the  authority  to  sell  is  improperly  revoked 
is  wdl  established,  and  he  may  recover  a 
reasonable  pn^t  on  the  sale,  where  be  has 
procured  a  buyer  ready,  willing,  and  able 
to  buy.  That  thla  profit  may  be  the  same 
as  agreed  upon  as  the  commission  does  not 
change  the  rule  that  In  such  case  the  broker 
Is  limited  to  a  nilt  In  quantum  mertut. 
In  Sedgwick  on  Damages,  1 177.  it  Is  said ; 

"It  is  the  rule  that  a  plaibtiff  may  recover 
compensation  for  any  gain  which  he  can  make  it 
appear  with  naaouaUa  certainty  that  the  de- 
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fendant's  wroDyfoI  act  preveoted  liiiD  from  ac- 
quiring, Babject,  of  coarse,  to  the  general  prin- 
dpleB  ae  to  remoteness,  compensation, ,  etc 
His  compensation  will  be  measured  b;  tbe  most 
liberal  scale  which  he  can  show  to  ba  a  proper 

Median  oa  Agmcy  ^  Ed.)  i  621,  says : 

"When,  howerer,  there  has  been  an  employ- 
raent  for  a  definite  period,  and  the  agent  is  dis- 
charged without  canse  b^ore  the  expiration 
of  that  period,  or  is  not  permitted  to  under- 
take the  performance  at  all,  tbe  principal  is 
liable  to  the  agent  for  the  damages  tor  breach 
of  contract." 

In  Johnson  &  Hoian  Bnctaandn,  54  Tex. 
CUT.  App.  328.  881.  116  S.  W.  876,  876,  As- 
sociate Jnstioe  Dnnkllii.  apeablDg  for  tbis 
coart,  said: 

"As  a  contract  of  agency  cannot  be  specific- 
ally enforced,  the  principal  may  revolve  the 
■uthoxitT  giyen  the  agent  when  that  authority 
18  not  Mnpled  with  an  interest  eren  thoogh  the 
contract  of  agency  expressly  provides  that  it 
Is  irrevocable;  bnt,  while  In  thia  sense  he  has 
the  right  to  revoke  it,  the  exercise  of  this 
power  in  violation  of  the  terms  of  the  contract 
Is  anbjeet  to  the  same  liability  to  the  agent  as 
would  be  incurred  by  the  breach  of  any  other 
contract." 

Ver  the  reasons  given,  tta  Judgment  Is 
reversed,  and  the  canse  remanded  for  a  new 
trial,  not  inconslstait  witb  this  opinion. 


CAMPBELL  St  al.  v.  RICHARDS  el  aL 

(No.  9638.) 

(Court  of  Civil  Appeals  of  Texas.   Fort  Worth. 
May  14|  1921.   Rehearing  Denied 
June  iS,  19ZL) 

L  Execatloa  ^=9251  (2)  —  Judsment  oredltor 
Riay  move  to  set  aside  sale  where  irregofarf- 
tlea  resnlt  In  laadeiiuate  prfoe. 
Jud^ent  creditor  after  a  sale  under  an  ex- 
ecution may  by  motion  have  the  sale  set  aside 
reason  of  irregularities  resulting  in  a  sacri- 
fice of  the  property  for  an  inadequate  price. 

2,  Motions  <&=>I0— May  be  Wed  after  deterail- 
nation  of  iasaes  Involved. 

Under  Yemon's  Sayles*  Ann.  Oiv.  St  1914, 
arts.  211S,  2120-2123,  motions  may  be  filed 
not  only  in  suits  pending,  but  also  in  such  soits 
nfter  a  determination  of  the  issnes  involved. 

3.  Execution  «=>233(l)— Notice  of  motion  to 
set  aside  sale  under  execution  held  sufflclent 

A  notice  of  motion  In  the  following  terms: 
"To  the  Sheriff  or  Any  Constable  of  T.  Coun- 
ty—Greeting: You  are  hereby  commanded  that 
yoQ  serve  J.  the  defendant  In  the  above-stated 
cause,  with  accompanying  certified  copy  of 
plalntifV  amended  wiginal  motion  to  vacate  the 
sale  of  land  and  cancellation  of  Bheriff*n  deed 
and  deed  to  defendant  J.  to  V.  Company  there- 
under, who  resides  In  the  county  of  'J:,**—inM 


'  sufficient  under  Vernon's  Sayles*  Ann,  dv.  SL 
1914,  arts.  2118,  2120-2123,  In  view  of  article 
5502,  the  motion  and  the  notice  being  duly 
served,  although  sncb  notice  did  not  fix  a  day 
upon  which  the  motion  should  be  heard. 

On  Motion  for  Rehearing. 

4.  Judgment  «=3379(l)  —  Merftorloue  defense 
necessary  on  application  to  set  aside  Judg- 
ment. 

A  showing  of  a  meritorions  defense  la  nee- 
CBsary  In  an  application  to  set  aside  a  Judg- 
ment granting  a  motion  to  set  aside  a  Jud.':i.ient 
and  cancel  deeds  resolting  from  sale  nnder  ex- 
ecution. 

Error  from  District  Coort,  Parker  County : 
F.  O.  McKlnsey.  Judge.  ' 

Action  by  J.  M.  Richards  against  J.  L 
Campbell  and  others.  Judgment  for  plain- 
tur.  Motion  of  defendants  Campbell  and  the 
Virginia  Comi>any  to  vacate  the  same  was  de- 
nied* and  tiiey  bring  error.  Affirmed. 

8.  d  Padelford,  of  Fort  Worth,  tor  plain* 
tifTs  in  error. 

Shropshire  ft  Bankbead.  of  WeatberfOtd. 
for  defendants  In  error. 

CONNER,  0.  J.  On  Nov«nber  IS,  1918, 
the  apiietlee.  J.  M.  Richards,  recovered  a 
Judgment  against  I.  B.  Smith  as  tbe  maker  of 
certain  vendor's  lien  notes,  amounting  to 
some  ¥1,600,  besides  interest,  and  against  J. 
I.  Campbell  foreclosing  a  vendor's  lien  on  a 
certain  tract  of  land  In  Glasscock  county. 
C>ertaln  other  parties  were  made  defendants 
In  the  case,  but,  as  thdr  connection  Is  not 
important,  they  need  not  be  named. 

The  defendant  Campbell  had  purchased  the 
land  through  mesne  conveyances  from  Smith, 
and  the  judgment  as  against  Campbell  was 
for  the  foreclosure  of  the  Hen  only.  Pur- 
suant to  tbe  decree,  an  order  of  sale  was 
IssuM  directing  the  proper  officer  of  Glass- 
cock county  to  sell  the  land  to  satisfy  the 
judgment.  Tbe  order  of  sale  was  Issued  on 
the  12th  day  of  December,  after  the  adjourn- 
ment of  the  term  of  court  at  which  the  judg- 
ment was  rendered.  As  appears  from  the  re- 
turn, the  sheriff  duly  levied  the  writ,  and 
after  advertising  the  sale  tbe  land  was  s(A6 
on  the  3d  day  of  February,  1020,  being  the 
first  Tuesday  In  said  month,  to  the  plaintiff  In 
error  J.  I.  Campbell  for  tbe  amount  of  $550. 

Upon  the  return  of  the  process  tbe  appellee, 
J.  M.  Richards,  Joined  by  the  original  de- 
fendant, I.  E.  Smltb.  filed  a  motion  in  the 
original  case  In  tbe  district  court  of  Parker 
county,  seeking  to  set  aside  the  sale,  and  also 
seeking  to  set  aside  a  deed  made  by  Oamp- 
beJl  to  the  Virginia  Company,  a  private  cor- 
poration. This  motion  was  later  amended. 
In  the  amended  motion  It  was  alleged  that 
Campbell  had  conspired  with  a  representa- 
tive of  Die  plaintiff,  Blf^rds,  who  had  been 
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selected  to  attend  tbe  sale  In  Richard's  In- 
terest and  bid  It  in  for  him;  that  It  had 
been  agreed  between  Richards  and  Campbell 
that  the  Judgment  should  be  ho  rendered  and 
the  land  so  sold  in  order  to  clear  Camp- 
bell's title  oi  certain  dalms  on  the  part  of 
othen ;  that  Campbell  attended  the  sale,  cm- 
spired  with  the  plaintiff's  said  agent,  who 
In  fiact  did  not  attend,  and  thus  m'ocared 
tbe  sheriff's  deed  at  a  very  grossly  Inade- 
quate price;  that  the  deed  from  Campbell 
to  the  Virgiiila  C(Hnpany  was  colorable,  etc. 

Upon  the  filing  of  the  amended  motion 
there  was  Issued  a  precept  or  notice  direct- 
ed to  the  proper  officer  of  Tarrant  county, 
where  It  had  been  alleged  that  both  J.  I. 
Camipbell  and  tbB  Virginia  Company  resided. 
Tbe  notice  Is  In  the  follo^ng  terms: 

"To  the  Sheriff  or  Any  Conrtable  of  Tarrant 
Connty— GreeUng: 
"Too  are  hereto  eommandcd  tliat  yon  aerre 
J.  I.  Campbell,  tbe  dotendant  In  the  above* 
stated  cBnae,  with  accompanying  certified  copy 
of  plaintiffs*  amended  original  motion  to  vacate 
tbe  sale  of  land  and  cancellation  of  sheriff's 
deed  and  deed  to  defendant  Campbell  to  Vir- 
ginia Company  thereander,  who  resides  in  the 
county  of  Tarrant  of  Fort  Worth,  and  state  <tf 
Texaa. 

*^erelB  fiifl  not,  but  of  this  and  the  ezeen- 
ti«n  thereof  make  3ae  retam  wltMn  Ato  days 
afUtr  service. 

"OiTen  nnder  my  hand  and  the  seal  of  thia 
conrt  this  letfa  day  of  April,  A.  D.  1820.  O.  W. 
Buchanan,  Clerk  9i  Diatilct  Court  of  Farkw 
County.'* 

me  retoni  <^  tbe  oflle«'  thereon  la  as  fol- 
lows. 

"Came  to  hand  tbe  ITth  day  of  April,  1920, 
and  eiecnted  on  the  7th  day  of  May,  1920,  by 
delivering  to  the  witbln-named  defendant  J.  I. 
Campbell  the  aceompanjdng  eertlfled  copy  and 
a  true  copy  of  this  writ  StaiUng  P.  Clark, 
Sheriff  of  Tarrant  County,  Texas." 

A  Similar  notice  was  Issued  and  served 
on  the  Virginia  Company.  Neither  Camp- 
bell nor  the  Virginia  Oompony  appeared  in 
answer  to  the  motion,  and  the  district  court 
In  Parker  county,  which  had  rendered  the 
original  jndgment,  after  having  heard  the 
motion  and  evidence  submitted  In  support 
thereof,  entered  Its  decree  setting  aside  the 
sale  of  the  land  by  tbe  sheriff  of  OlasscotA 
county  and  canceling  his  deed  to  j.  I.  Camp- 
bell, and  also  canceling  the  later  deed  made 
by  Campbell  to  the  Virginia  Company. 

On  the  22d  of  May,  1920,  the  defendants 
J.  Z.  Campbell  and  the  Virginia  Company 
presented  a  motion  to  set  adde  and  vacate 
tbe  court's  Judgment  Altered  upon  the  20th 
day  of  May,  whlcb,  having  been  duly  heard 
by  the  court,  was  overruled,  and  from  this 
ruling  the  d^Eendants  CamiJbril  and  tbe  Vir- 
ginia C^nnpany  have  prosecuted  this  wzit  of 
error. 

The  motion  to  set  acOde  the  Jodgment,  Ta- 
ofttliur  the  sftld  and  OOTflrtlng  tbe  deeds  as 
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above  related  was  duly  verified.  Exception 
was  taken  to  the  Jurisdiction  of  the  court, 
to  the  failure  to  receive  proper  notice  of  the 
motion,  denial  of  frauds  alleged,  etc.,  and 
the  matorlal  questions  presented  here  are: 

<1)  Did  the  district  court  of  I^rker  county 
have  Jurisdiction  to  «itertaln  the  motion  of 
the  defMdants  la  error  to  set  aside  the 
sheriff's  sale  and  cancel  the  deeds  to  Camp- 
bell and  the  Virginia  Company  as  was  done? 

(2>  Whether  or  not  the  defendants  Gamp- 
bell  and  the  Virginia  Company  had  been 
suflki«itly  notified  or  cited  to  appear,  it 
being  tbe  contention  In  behalf  of  .  plaintiff  In 
error  that  the  suit  is,  In  effect,  one  In  tres- 
pass to  try  title,  or  to  remove  cloud  firom  title 
and  could  only  bare  been  prosecuted  by  a  s^ 
arate  and  Independent  suit  or  proceeding,  and 
not  by  motl<m,  as  was  don^  and  that  the 
notice  served  upon  them  was  wholly  deficient 
In  that)  It  failed  to  state  the  names  of  the 
parties,  give  the  nnmbo'  of  the  suit,  other- 
wise Idoiti^  the  proceeding  and  failed  In 
other  essentials  of  a  citation  as  imscribed 
by  the  statute. 

CI]  The  first  questioD  above  noted  seems 
to  have  been  settled  by  the  dedslons.  The 
case  of  De  Witt  v.  Monroe,  20  Tex.  289,  was 
one  wherein  the  plaintiff  In  the  execution 
moved  to  set  aside  the  entry  at  satlsCac- 
tlon  that  had  been  entered  thraeon.  The  trial 
court  in  that  case  ivoceeded  to  vacate  tb« 
sale  made  under  the  exeeatl«L  On  appeal 
the  judgment  was  revawd,  not  on  the  ground 
that  the  trial  court  was  wltitoat  Jui^o- 
tlML  to  entortaln  tba  motion  to  mt  aside  the 
proeeedlnga,  hot  on  tha  i^onnd  that  tiia 
record  fiilled  to  ahow  that  the  defendant  had 
notice.  While  the  Question  of  the  conrf  s 
power  to  so  proceed  Is  not  discussed  In  that 
ca8e>  it  ooifld  hardly  have  escaped  the  notice 
of  the  Supreme  Court  had  it  been  of  the  opin- 
ion that  there  was  no  power  on  the  part  of 
the  trial  court  to  so  proceed.  lAter,  In  the 
case  of  Hansbro  t.  Blum,  S  Tex.  dv.  App. 
106,  22  S.  W.  370^  the  qneaUou  ma  directly 
presented,  and  the  power  of  a  court  to  so 
proceed'  was  expressly  nphdd.  It  Is  there 
said: 

"The  right  of  a  Judgment  creditor  to  apply 
by  motion  to  the  court  in  which  hia  judgment 
was  obtained  to  set  aside  a  sale  which  has, 
through  irregularities  in  making  it,  resulted  in 
a  sacrifice  of  the  property  for  an  Inadeqnate 
price,  has  been  reeogniied  by  onr  Supreme 
Court  In  many  cases." 

In  support  ot  this  statement  are  dted  a 
number  of  Texas  cases  and  text-writers.  In 
that  case  Hanstn-o  wan  a  purchaser  at  the 
execution  sale,  and  not  a  party  to  the  jndg- 
m«it;  nevertheless  he  was  subjected  to  the 
ruling,  tbe  eourt  stating  that— 

"The  reasons  assigned  in  the  cues  for  the 
ezerdse  of  such  a  power  over  a  purchaser  who 
is  a  Btranlirw  to  the  suit  hi  which  tbe  sale  took 
place  is  that,  by  a  purehasa  nadw  Its  process, 
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he  sabmitted  himBelf  to  the  joriBdiction  of  the 
court  orer  auch  process,  and  became  subject  to 
Its  power  to  revoke  a  sale  irhieh  had  been  im- 
properly made  tfaerermder." 

We  bare  found  no  case  and  none  has 
been  dted  that  announces  a  doctrine  con- 
trary to  that  announced  in  the  case  of  Bans- 
bro  V.  Blum,  and  we  accordingly  conclude 
that  the  first  and  principal  question  pre- 
sented' in  behalf  ot  the  appellants  must  be 
decided  against  than. 

As  pcrtlnat  to  the  second  qoeatlan,  we 
refer  to  the  following  articles  ot  cor  atat- 
utes: 

Article  2118,  V.  S.  Tei.  Civ.  Stats.,  pro- 
vides that  the  clerk  of  the  court  shall  keep 
a  motion  docket.  In  which  he  shall  enter  every 
motion  filed  in  hla  court,  the  number  of  the 
suit  In  which  It  is  made,  etc.  The  next  ar- 
ticle, 211d,  provides: 

"Whenever^ln  the  commencement  or  progress 
of  any  suit,  it  shall  be  necessary  to  serve  any 
notice  on  any  party  to  aneb  suit,  such  notice  may 
be  served  ettiier  by  an  officer  anthorized  by 
law  to  serve  ori^al  process  of  the  court  in 
which  the  suit  is  brought  or  may  be  pending, 
or  by  any  person  who  would  be  a  competent 
witness  upon  the  trial  of  such  suit,"  etc. 

Article  2120  reads: 

"Notice  of  motions  in  a  suit  pending  Is  given 
by  the  filing  of  the  motion  and  entry  thereof 
in  the  motion  docket  during  the  term.** 

ArUde  2121  reads: 

"AD  motions  rdatlng  to  a  suit  pending  wUdi 
do  not  go  to  tiie  merits  of  the  ease  may  be 
disposed  of  at  any  time  before  the  trial  of  tte 

cause." 

Article  2122  reads: 

"Where  a  motion  does  not  relate  to  a  pending 
suit,,  and  where  the  time  of  service  is  not  else- 
where prescribed,  the  adverse  par^  shall  be 
entitled  to  three  days*  notice  of  the  motion." 

Article  2123  reads: 

"All  motions  not  relating  to  a  suit  penffing 
shall  be  taken  up  and  disposed  of  in  their  order 
as  other  suits  are  required  to  be." 

[2]  By  reference  to  the  statutes  mentioned, 
it  wHI  be  seen  that  motions  may  be  filed  not 
only  in  anlts  poidlng,  but  also  in  such  suits 
after  a  determination  of  the  Issues  Involved, 
as  In  the  case  of  Uie  motion  before  us.  It 
Is  to  be  further  noted  that  it  Is  essential 
that  the  opposing  party  or  the  party  to  be 
affected  hy  the  motion  must  reodve  notice 
of  i^  filing,  but  the  statutes  prescribe  no 
particular  form  of  notice  to  be  ^vea.  Our 
laws  provide  (article  6S02,  V.  8.  Stats.)  that 
"the  ordinary  signification  aball  be  applied 
to  words"  in  construing  drll  statutory  enact* 
ments,  ocept  cmly  what  words  relating  to 
some  art  or  particular  trade  are  used.  A 
number  of  definitions  of  the  tem  '^acOcef' 
Is  tliua  given  by  Mr,  Wrtistert 


"Intelligence,  by  whatever  means  communi- 
cated; Imowledge  given  or  received;  informa- 
tion; intimation;  notice,  as  to  tfv*  or  rectfrs 
notics  of  a  stozio,"  eta 

[1]  Tested  by  the  sta^to  and  the  rule  so 
bidlcated,  we  feet  unable  to  say  that  appti- 
lants  did  not  receive  timely  and  saffldent 
notica  of  appellee's  motion  to  set  aside  tbs 
deeds  as  he  aonsSit  to  do.  Tb9  motion  re- 
quired the  proper  officer  to  ddiver  to  appel- 
lants the  certified  copy  of  the  motion  wlildi 
accompanied  the  precept,  and  this  was  duly 
served.  Ant^lanta  were  thmbj  given  foil 
notice  of  the  fact  of  the  motion  having  been 
filed,  and  of  the  suit  wbw^  it  was  filed, 
and  of  the  court  wherdn  filed  and  of  the  pnrw 
pose  of  the  proceeding,  fllie  notice  was  giv- 
en Home  ten  days  prior  to  the  courtfa  action 
thereon,  and  appellants,  in  Uidr  motion  to  set 
aside  the  Judgment  appealed  frmn.  make  no 
excuse  tot  their  ftiilure  to  appear  befbre  the 
district  court  ot  Parker  county  and  to  pre- 
Boit  their  defense  to  the  motlm.  If  th^ 
bad  any.  We  do  not  think  it  can  be  said 
that  it  w^  essential  that  the  notice  should 
have  fixed  the  day  upon  whidi  the  motion 
should  be  heard.  Article  2123  of  the  Statutes, 
already  quoted,  ^ovldes  that  moti<m8  of  the 
diaracter  here  invidved  shall  be  taken  up 
and  disposed  of  in  their  or&er  as  other  suits 
are  required  to  b^  and  of  this  stotato  ap* 
pellantfl  must  be  effected  vritb  knowledge^ 
In  other  words,  upon  having  received  notice 
of  the  filing  of  the  motion  as  they  did,  it 
was  Incumbent  upon  them  without  farth- 
er notice  to  seasonably  appear  and  answer 
the  motion,  If  answer  they  had.  And,  not 
having  shown  any  excuse  for  their  failure  to 
do  so,  the  Judgment  of  the  court  below  on  the 
motion  will  not  be  disturbed. 

All  assignments  ot  error  are  accordingly 
overruled,  and  the  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

AN>^Iant8  present  a  lengthy  -  mottm  l!br 
rehMuing  wUch  we  will  not  tmdertake  to 
discuss  In  detail  We  think  the  etmtrOlllng 
Questlone  iveemted  by  their  assignments  ot 
error  have  been  anffldently,  though  briefly, 
discussed  in  our  original  <q;>ittioo,  and.  Inaa- 
mudt  as  we  have  be«  unable  to  arrive  at 
final  ocmduBtons  at  variance  with  tAose 
originally  expressed,  we  think  the  motion 
for  a  rtiiearlng  must  be  oremiled. 

[4]  To  what  we  originally  said,  however, 
we  add  that  In  addlti<m  to  tiie  fiUliire  ot 
aRitilants  to  ^ow  a  snflleient  excuse  tor 
their  fallnie  to  aiwear  before  the  dlstilct 
court  and  there  ctmtest  appellee^  motion  to 
set  aside  the  sheriff's  deed  and  tlie  deed  to 
the  Virginia  ConqianT  as  colwable,  they  also 
&IIed  to  show  a  meritorious  defame,  and 
Budi  a  showing  in  an  application  to  set  aaid« 
a  Judgment,  of  a  character  of  tbe  one  from 
whldi  this  appeal  has  besn  yosocoted,  is 
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nnifornily  held  to  be  necessary.  See  Merrill 
Bobertfl,  78  Tex.  28,  14  S.  W.  264;  Joho- 

wm  T.  Templeton.  60  Tex.  238. 
MotloD  tor  r^earing  oTerrnled. 


ACREY  ft  al.  V.  CASTLEBERffY  et  tL 
(Ne.  707.) 

(Conrt  of  Civa  Appetls  of  TeiaB.  Beaumont 
June  21,  1921.   Behearinc  Denied 
June  2d,  1921.) 

1.  Homeitead  «»f3— One  caBDot  hav«  both 
roral  and  urban  homestead. 

One  cannot  bare  both  a  rural  and  an  urban 
bomesteadL 

2.  Am»mI  awl  arror  «9» 1 008 (I)— Trial  eoarTa 
eoaelnsioa  ea  Isaua  af  faat  munt  ka  aai- 

talned. 

On  an  iasne  of  tact  as  to  abandonment  of 
homestead,  the  trial  court's  conduaion  moat 
be.  sustained. 

Ai^ieal  from  District  Gonrtp  Maeogflocbes 
Oounty;  lo  D.  Gaina,  Judge. 

Suit  m  parlitkm  by  B.  C.  Caatleberry  and 
otbers  against  Horace  Acrey  and  otbera,  In 
wblcb  lige  Acrey  interrened. '  Judgment  for 
plaintiffs,  ahd  defendants  appeal.  AflBrmed. 

A.  A.  Seale  and  S.  W.  Blount,  both  of  Na- 
cogdocties,  for  appellants. 

Harris  &  Harris,  of  Naoogdocbes,  for  w 
peUeea, 

WAI.KER,  J.  This  was  a  suit  in  partition. 
During  the  lifetime  of  his  wife,  Mary,  Xiige 
Acrey  and  his  family,  negroes,  had  their 
homestead  on  four  acres  of  land,  her  sepa- 
rate property.  She  left  survlring  her  Lige 
and  five  children.  Lige  soon  married  again 
and  made  his  home  with  his  wife  on  propw- 
ty  owned  by  her  in  the  town  of  Nacogdoches. 
His  former  homestead  was  in  the  country. 
Appellee  bought  the  interest  of  two  of  Uge's 
children  in  the  homestead,  and  then  filed  suit 
against  the  others  for  partition.  Llge  interven- 
ed, (dalmlng  a  homestead  interest  in  the  land. 
The  case  was  tried  to  the  court  without  a  Jury. 
Judgment  was  rendered  ordering  a  partition. 
Appellants  duly  excepted,  and  on  their  motion 
the  trial  court  filed  conclusions  of  fact  and 
law.  They  concede  that  the  only  question 
In  the  case  Is  their  assignment  attacking  the 
trial  court's  conclusion  of  fact  that  Llge  had 
abandoned  his  homestead  claim  in  the  prop- 
erty in  controversy.  This  assignment  is 
oyerruled.  Appellants  make  the  statement 
that  Lige  Is  now  living  with  hla  second  wife 
on  property  owned  by  her,  and  which  con- 
stitutes their  homestead.  They  say  If  the 
aecond  wife  was  dead,  and  "Lige  was  claim- 
ing homestead  rights  in  tan  hune,  a  different 
question  would  arise.'* 


[1,  2]  lilge  could  only  claim  such  a  rii^t 
in  his  wife's  property  on  the  theory  that  It 
was  bis  and  her  homestead.  He  cannot  have 
both  a  rural  and  an  urban  homestead. 
Though  he  has  cultivated  his  old  homestead  a 
part  of  the  time  since  his  wife's  death,  and 
possibly  has  kept  some  of  his  personal  prop- 
erty on  the  old. homestead,  and  hag  had  ac- 
cess thereto  at  aU  times  aince  his  wife's 
death,  in  view  of  the  entire  record,  the  most 
that  could  be  said  in  Llge's  favor  is  that  he 
raised  an  Issue  of  fact  that  he  bad  not  aban- 
doned his  homestead  claim,  and  the  trial 
court's  conclu^on  of  fact  against  him  must 
be  sustained  by  us.  As  we  construe  appel- 
lants' authorities  (Foreman  v.  Meroney,  62 
Tex.  723;  Powell  v.  Naylor,  32  Tex.  Civ, 
App.  84©,  74  a  W.  838;  Flynn  y.  Hancock,  35 
Tex.  OlT.  App.  395,  80  S.  W.  246;  HaU  v. 
FleMs,  81  Tex.  668,  17  8.  W.  82;  Baum  v. 
Wllllama,  41  S.  W.  841;  and  Clements  v. 
Maury,  60  Tex.  CIt.  App.  168.  UO  S.  W.  185), 
they  support  this  conclusion,  especially  Fore- 
man  v.  Meroney. 

The  Judgment  of  the  trial  court  la  In  an 
things  affirmed. 


TEXAS  PACIFIC  COAL  4  OIL  CO.  V. 
BRUCE  at  aL  (No.  SS88.) 

(Court  of  avil  Appeals  of  Texas.  Port  Worth. 
April  16,  1021.    Rehearing  Denied 
June  4,  1921.) 

1.  Wills  «s>88(2)— iastniBSBt  hsM  a  deed  and 
■ot  a  vald  wllL 

Instmment  executed  1^  husband,  designat- 
ed a  •*deed,"  redHng  that  "I  *  •  •  have 
given,  granted  and  conveyed,  snd  by  these  pres- 
ents, ^ve.  grant  and  convey,"  described  land 
to  the  wife,  that  *it  is  my  IntentioB  in  making 
this  conveyance,"  etc.,  and  that,  "This  deed, 
however,  nnder  no  condition  or  drcametances 
is  to  be  made  a  matter  of  record  or  become 
absolute  until  after  my  death."  fceW  to  convey 
a  preeent  estate  to  the  wife  to  take  effect  on 
husband's  death,  under  Vernon's  Sayles'  Ann. 
Civ.  St  1W4,  art  1111,  as  against  the  conten- 
tion that  it  waa  intended  for  a  wfll,  and  was 
void  for  noncompliance  with  requirements  as  to 
execution  under  artlde  78S7. 

2.  Mines  and  minerals  «=»73i/2— Oil  held  to 
have  been  "discovered"  prior  to  certain  date. 

Where  on  well  was  shot  about  0ve  weeks 
before  a  certain  date  with  the  result  that  oil 
arose  some  150  feet  in  the  hole,  and  where 
five  or  six  days  later  the  drillers  put  in  a 
second  shot  connected  the  well  with  the  re- 
ceiving tank,  and  on  returning  the  next  morn- 
ing found  some  80  to  60  barrels  of  oil  In  the 
tank,  whereupon  they  commenced  to  clean  out 
the  well  and  remove  the  dAris  dislodged  by 
the  mtroglycerine,  and  where  160  barrels  were 
saved  prior  to  such  date,  oU  had  been  "dia- 
,  covered"  <hi  snch  date  within  lease  providing 
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for  expiratloii  on  such  date,  tinleH  oO  bad  been 
"diacoTered"  prior  thereto. 

[Ed.  Note^For  other  definltioBB,  ne  Word* 
and  FhraieB,  Second  Series,  Diacovered.] 

3.  MiBM  and  mlsarali  «=»73  ^2— Whether  oil  It 
belag  praduood  paylBl  quUtltlM  aniler 
lease  Is  for  meloslvo  detemliatioi  of  lessee 
aoting  In  good  faith. 

Where  oil  lease  provided  that  the  lease 
should  continue  in  fall  force  as  long  as  oil  was 
produced  in  "pacing  quanttties,"  the  qoestioD 
of  whether  oil  is  being  produced  in  paring 
quantities  is  exclusiTelr  for  the  determiDation 
of  the  lessee,  acting  in  good  faith,  and  fraud 
in  the  exercise  of  sach  determination  will  not 
be  presomed*  bat  mast  be  alleged  and  proven. 

4.  MiMt  and  mliionds  «B»7S^Well  hold  to 
prodmo  ell  Im  *'paylRg  qufttltin"  wttbla  a 
lease. 

Wen,  prodndng  from  80  to  60  barrels  of 
on  a  day,  though  considerable  time  had  been 
lost  in  cleaning  out  well  and  getting  the  pump 
to  work  satisfactorily,  held  to  produce  oU  in 
"paying  qaantitieB"  within  lease  providing  for 
continuance  thereof  while  oU  is  being  pro- 
dacfld  in  "paybig  qnantitieB''  (citins  Words  and 
Phrases,  Paying  Quantitiea). 

0.  Deeds  «=956 (7)— Husband  held  to  have  de- 
livered to  wife  deed  by  which  he  conveyed 
laed,  to  take  effect  on  his  death. 

Where  husband  handed  to  wife  hts  deed, 
by  which  he  had  conveyed  land  to  wMe  to  take 
effect  on  his  death,  and  told  wife  to  read  it, 
and  later  took  the  paper  upstairs,  and  where 
on  haeband's  death  the  deed  was  found  in  bis 
tmnk,  there  was  a  good  deUveiy. 

Appeal   from   IMstrlct  Court,  Stepbens 

County;  W.  R.  Ely,  Judge. 

Action  by  B.  P.  Bruce  and  others  against 
tbe  Texas  Padflc  Coal  &  OU  Company  and 
others.  From  Judgment  roidered,  tbe  named 
defendant  appeals.  AfBrmed  in  part ;  revers- 
ed and  roidered  tn  part 

John  Hancock  and  W.  J.  Oxford,  both  of 
Fort  Worth,  for  appellant. 

I^evy  ft  Bvans,  of  Ranger,  and  UcLean, 
Scott  Si  McLean,  of  Fort  Worth,  for  app^lees. 

BUCK,  J.  On  May  28,  1913,  P,  J.  Bruce, 
of  Ranger,  Tex.,  went  to  B.  L.  Weeks,  notary 
public,  and  asked  him  to  write  a  wUl.  This 
the  notary  did,  but  when  Bmce  learned  that 
the  will  would  have  to  be  witnessed,  he  ask- 
ed the  notary  why  he  could  not  acknowledge 
it  The  notary  told  him  that  he  could  pre- 
pare a  deed  conveying  his  property  to  his 
wife,  Mrs.  Jennie  M.  Bruce,  to  take  effect  at 
grantor's  death,  and  did  prepare  the  Instru- 
ment hereinafter  set  out,  which  Bruce  said 
wag  satisfactory,  and  duly  acknowledged  it 
Bruce  died  October  21,  1913,  and  tbe  wife 
had  the  instrument  put  on  record  In  the  deed 
records  of  Stephens  county.  TUs  Instru- 
ment, omitting  formal  parts  and  description 


of  tbe  lands,  cooUsting  of  S19  acres  In  Ste- 
phens county,  reads  as  follows : 

"E^iow  an  men  1^  ttiese  presents  that  I,  P. 
J.  Bmce,  of  the  eonnty  of  Bastland,  state  of 
Texas,  for  and  in  consideration  of  tbe  natural 
love  and  affection  which  I  have  and  bear  for 
my  beloved  wife,  Jennie  M.  Bruce,  have  given, 
granted  and  conveyed  unto  the  said  Jennie  M. 
Bruce.  •  •  •  [Here  is  a  descriptioB  of  31» 
acres  of  land  in  St^hens  count?.]  It  is  my 
Intention  In  making  this  conveyance  to  vest 
her,  the  said  Jennie  M.  Bruce,  with  complete 
power  to  seU,  rent  lease,  transfer  or  use  the 
property  hendn  conveyed,  in  any  shape  or  form 
that  she  may  think  best  for  her  support  and 
comfort  or  the  support  comfort  or  education 
of  my  children  (by  name),  Elsie,  Earl,  Uoyd. 
Floyd,  Olan  and  Vida  Brace.  This  deed,  how- 
ever, under  no  condition  or  drcnmstances  Is  to 
be  made  a  matter  of  record  or  beeomo  atiso- 
luto  untn  after  my  deattL** 

Then  follows  the  usual  babendnm  danse, 
limiting  and  warranting  the  estate  couv^ed 
to  Jennie  M.  Bruce  and  her  bein  *S)f  wliom 
I  am  the  father." 

After  executing  and  acknowledging  this 
conveyance,  he  took  it  home  and  presented  It 
to  his  wife,  and  told  her  that  here  were 
"those  papers,"  to  "read  them,"  and  see  the 
provision  he  had  made  for  her  and  tbe 
children,  If  anything  should  hai^ien  to  him. 
But  she  was  busy  with  her  household  duties 
and  did  not  read  It  He  took  the  paper  up- 
stairs, and  it  was  found  in  his  trunk  after  bis 
death.  Mrs.  Bruce  testified  that  her  hus- 
band said  at  the  time  he  presented  the 
papw  to  her,  "Of  course,  they  are  no  good  at 
all  until  after  I  am  gone.  Then  It  Is  yours." 

On  January  21,  1915,  Mrs.  Bruce,  then  a 
widow,  executed  an  oil  and  other  mineral 
lease  to  the  Texas  ft  Pacific  Coal  Company 
(subsequently  changing  Its  name  to  the  Texas 
Pacific  Coal  A  OU  Company)  appellant  here. 
This  lease  was  for  five  years,  and  expired  at 
midnight  of  January  21, 1920,  unl«s  it  can  be 
said  that  oil  was  "discovered"  on  the  land 
prior  to  said  time.  If  so  discovered,  then  the 
lease  was  to  "continue  tn  full  force  and  effect 
so  long  as  any  of  these  [named  minerals]  are 
produced  In  paying  quantities." 

Mrs.  Brace  received  the  down  payment  of 
$79.25,  and  a  like  amount  as  annual  rental 
thereafter  for  four  years.  On  November  4, 
1919,  Earl  P.  Bruce,  for  himself  and  as  next 
friend  for  Floyd,  Olan,  and  Vida  Bruce,  mi- 
nors, and  Lloyd  Bruce  and  Elsie  Bruce  Davis. 
Joined  by  her  husband,  James  Davis,  filed 
suit  against  their  mother,  Mrs.  Jennie  H. 
Bruce,  and  the  Texas  Pacific  Coal  &  Oil  Com- 
pany, the  Quaklns  Petroleum  Company,  and 
Mrs.  Sallle  James,  for  the  lands  alleged  to 
have  been  left  to  them  by  their  deceased 
father,  and  allied  to  have  been  the  separate 
property  of  their  deceased  father,  except  as 
to  100  acres,  the  N.  W.  %  of  survey  No.  Si, 
block  fi,  Texas  &  Paciflc  Hallway  Company 


«s»For  ether  earn  see  sane  tople  and  KBT-NVUBBUl  in  all  Ker-Nnmbered  Dlaetu  and  Indexes 
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land,  wblch  tbey  alleged  was  the  community 
estate  of  their  father  and  mother.  They  fur- 
ther allied  that  the  Instrument  left  by  their 
father  was  intended  to  be  his  last  win  and 
testament,  though  executed  in  form  and  man- 
ner similar  In  some  respects  to  a  deed.  They 
further  alleged  that  P.  J.  Bruce  never  de- 
livered said  Instrument  to  any  one  before  his 
death,  and  hence  it  was  void  as  a  deed,  and 
was  void  as  a  will  because  not  witnessed  or 
otherwise  executed  in  the  form  and  manner 
required  for  a  will. 

The  Texas  Pacific  Coal  &  Oil  Company, 
hereinafter  mentioned  as  Coal  &  Oil  Com- 
pany, and  the  Quaklns  Petroleum  Gompany, 
answered  by  general  demurrer,  a  plea  of  not 
guilty,  and  a  general  denial,  and  further 
pleaded  that  they  were  the  owners  of  a  lease 
for  oil  and  other  minerals  on  the  land  de- 
scribed in  Stephens  county,  by  a  lease  from 
Mrs.  Bruce,  the  owner,  and  that  they  had 
discovered  oil  on  said  premises  within  the 
life  of  the  lease,  and  had  expended  large  sums 
of  money  in  the  drilling  of  a  well  and  other- 
wise developing  said  land  for  oil,  and  that 
with  full  knowledge  of  said  facts  the  plain- 
tiffs had  acquiesced  in  and  encouraged  the 
defendants  to  expend  such  large  sums  of 
money  in  such  development 

Mrs.  Jennie  M.  Bruce  and  SaUie  James 
answered  by  a  general  denial  and  a  plea  of 
not  gunty,  and  by  special  answer  in  the  way 
of  cross-action  to  the  answer  of  the  Coal  & 
on  Company  and  the  QuaVlns  Petroleum 
Company's  special  pleas  dented  that  the  last- 
named  defendants'  claims  were  made  in  good 
faith,  and  prayed  for  the  cancellation  of  the 
lease.  The  cause  was  tried  before  a  jury, 
and  the  Jury  answered  the  following  special 
issues,  to  wit: 

0-)  That  P.  J.  Bruce.  In  executing  the  In- 
strument of  May  28,  1913,  did  not  intend  it 
as  a  deed  conveying  his  estate  In  said  lands 
to  comm^ice  after  his  death. 

(2)  That  said  Instrument  was  delivered  by 
P.  J.  Bruce,  during  his  lifetime  to  Mrs.  Jen- 
nie M.  Bruce. 

<3)  That  the  defendants  Coal  &  Oil  Com^ 
pany  and  Qnal:Ins  Petroleum  Company  were 
not  producing  oil  in  paying  <iuantitlee  on  the 
land  luTolved  on  January  22  CUTi,  1&2Q,  at 
12  o'clock  midnight,  or  had  they  bo  produced 
same  at  any  time  within  the  flve-year  period 
of  the  lease. 

(4ti  That  150  barrels  of  oil  were  produced 
on  the  lease  in  question  before  January  21, 
1920. 

(5)  That  700  barrels  were  produced  team 
the  well  on  said  premises  Bubseqnait  to 
January  21,  1^0. 

<tO  That  the  total  cost  to  the  defendant  tAl 
companies  of  the  production  of  oil  produced 
from  the       prior  to  January  21, 102a  was 

vnta 

(7)  That  the  total  cost  of  the  oil  produced 
from  the  well  subseguent  to  January  21, 
1920,  was 


Upon  this  verdict,  the  court  entered  Judg- 
ment canceling  the  lease  made  by  Mrs.  Bruce 
to  the  Coal  &  Oil  Company,  awarding  Mrs. 
Bruce  the  one-half  undivided  interest  in  the 
northeast  one-fourth  of  section  No.  51,  block 
No.  6,  and  a  lifetime  estate  In  one-third  of 
the  lands  awarded  to  the  plaintiffs.  The 
Judgment  awarded  to  Mrs.  SaUle  James  an 
undivided  one-fortieth  Interest  in  the  one* 
half  interest  of  the  160  acres  above  described, 
and  which  the  court  found  to  be  the  commu- 
nity estate  of  P.  J.  Bruce  and  Jennie  M. 
Bruce.  All  other  lands  involved  were  award- 
ed to  the  children,  share  and  share  alike. 

The  two  main  questions  in  this  appeal  are, 
to  wit:  First,  ia  the  evidence  sufficient  to 
support  the  finding  of  the  Jury  In  ^.nswer  to 
Issue  No.  1,  that  P.  J.'  Bruce,  in  executing  the 
instrument  of  May  28,  lOlS,  did  not  intend 
Qie  same  to  be  a  deed  conveying  his  estate  in 
said  land  to  commence  after  his  death; 
second,  did  the  defendants  the  Coal  &  Oil 
Cmnpany  and  the  Quakins  Petroleum  C<»n- 
pany  discover  oil  on  the  land  In  question 
prior  to  midnight.  January  21, 1920? 

Article  1111«  V.  S.  Tex.  Civ.  Stats.,  pro- 
vides: 

"An  estate  or  fireeluM  or  inheritince  may' 
be  made  to  commance  in  tntaro,  by  deed  or 
conveyance,  in  Uka  manner  as  by  wUL" 

In  Ferguson  v.  Ferguson,  27  Tex.  339,  343, 
our  Supreme  Court  quotes  the  following  ex- 
tract from  1  Williams  on  IDxecutors,  87: 

"The  true  principle  to  be  deduced  from  t^e 
authorities  appears  to  be  tha^  if  there  la 
proof,  either  in  the  paper  itself  or  from  clear 
evidence  dehors:  First,  that  It  was  the  inten- 
tion of  the  writer  of  the  paper  to  convey  the 
benefitB  by  the  instrument  which  would  be  con- 
veyed by  it  If  considered  as  a  wiil;  aecondly, 
if  death  was  the  event  that  was  to  give  effect 
to  it;  then,  whatever  may  be  ita  form,  may  be 
admitted  to  probate  sb  testamentary.  And 
there  seema  to  be  this  distinction  in  the  con- 
sideration of  papers'  which  are  in  their  tenna 
dlspoaitiTS  and  those  which  are  of  an  equivocal 
character,  that  tlie  first  will  be  entitled  to  pro- 
bate, unlflss  they  are  proved  not  to  have  been 
written  anime  testandl,  whilst  in  the  latter  the 
animns  must  be  proved  by  the  party  daiming 
under  them." 

Article  7857,  Y.  S.  Tex.  Olv.  Stats.,  pro- 
vides: 

"Bvery  last  will  and  testament,  except  where 
otherwise  provided  by  law,  shall  be  In  writing 
and  signed  by  the  testator  or  by  some  other 
person  by  hia  direction  and"  in  Ms  presence, 
and  shall,  it  not  wholly  written  by  himself,  be 
attested  by  two  or  more  credible  witneasea 
above  the  age  of  fourteen  years,  subscribing 
their  namea  thereto  In  the  premnca  of  the 
tastator." 

11]  This  Instrument  undw  consideration 
did  not  owiply  with  the  requirements  of  the 
statute  with  referoice  to  the  form  and  man- 
ner oC  executing  a  wiU.   It  waa  not  written 
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b7  Brace  blmself,  but  tiy  the  notary,  and  tbe 
failure  to  bare  tbe  inatniinent  witnessed  by 
two  wltnessei^  as  provided  by  tbe  statute, 
condemns  It  as  a  valid  will,  subject  to  pro- 
bat  Moreorer,  Brace  blmself  In  the  Instru- 
ment calls  It  a  deed,  and  the  Instrument  con- 
tains the  usual  and  customary  words  of  con- 
veyance. The  expr^ions  "have  glvoi, 
granted  and  conrayed,  and  by  these  presents, 
give,  grant  and  convey,"  and  "it  Is  my  Inten- 
tion in  making  this  conveyance,"  etc^  evi- 
dence an  intraition  on  the  part  of  the  grantor 
to  convey  a  present  estate  In  the  land,  to 
commence,  It  is  true,  at  his  death.  We  do 
not  think  this  plain  and  ^iparent  intention  Is 
contndlctPd  or  made  ambiguous  by  the  state- 
ment In  'the  conveyance  that — 

"This  deed,  however,  nnder  no  condition  or 
drcuDBtances  is  to  be  made  a  matter  of  record 
or  become  absolute  until  after  my  death." 

Th««  Is  nothing  in  the  Instrument  that  re- 
serves in  the  grantor  the  right  or  power  to 
revoke;  defeat  or  Impair  his  act  In  Crocker 
V.  Smith,  »4  Ala.  295,  10  Sontb.  268, 16  L:  B. 
A.  57^  and  quoted  with  approval  by  tbe  Aus- 
tin Conrt  of  Appeals  in  Edcert  v.  Stewart, 
I  207  S.  W.  S17,  the  Alabama  Supreme  Oourt 
says: 

"The  intentloo  of  the  maker  Is  the  tdtlmate 
object  of  inquiry— whether  it  was  intended  to 
be  ambulatory  and  revocable,  or  to  create  rights 
and  interests  at  the  time  of  ezeention  which 
are  Irrevocable.  If  the  instrument  cannot  be 
revoked,  defeated,  or  impaired  by  the  act  of 
the  grantor,  it  is  a  deed;  but  if  the  estate, 
title,  or  interest  is  dependent  on  the  death 
of  the  testator,  if  in  him  resides  the  unqualified 
power  of  revocation,  it  is  a  will." 

As  said  by  the  ai^ellants  In  their  brief: 

"No  one  dare  insist  that  by  the  use  of  the 
phrase,  Vhen  this  deed  shall  become  absolute,* 
to  be  found  in  vendor's  lien  deeds,  no  present 
estate  is  granted  thereby,  or  that  such  instru- 
ments are  testamentary." 

See,  aln^  Hart  v.  Bust,  46  Tex.  656;  Bogers 
V.  Kennard,  54  Tex,  30;  Bombarger  Mor- 
row, 01  Tex.  417;  Chaves  v.  Chaves  (Sup.) 
13  S.  W.  1018 ;  Jenkins  v.  Adcock,  6  Tex.  Civ. 
App.  466,  27  S.  W.  21;  Ohrlsman  v.  Wyatt 
7  Tex.  Civ.  App.  40,  26  S.  W.  768;  Leslie  v. 
McKinney,  38  S.  W.  878,  writ  denied;  Ste- 
vens V.  Halle,  162  S.  W.  1025 ;  Emerson  v. 
Pate,  165  S.  W.  469;  Low  v.  Low,  172  S.  W. 
600;  Wright  v.  Giles.  60  Tex.  dv.  App.  590, 
129  8.  W.  1163;  Smith  v.  Smith,  200  S.  W. 
640. 

We  are  forced  to  the  conclusion  that  from 
the  instrument  itself  it  is  apparent  that  it 
was  tiie  intuition  of  the  grantor  to  convey  a 
preset  estate  In  the  lands  m«itIoned  to  hid 
wife,  but  to  take  effect  at  his  death,  and  that 
the  trial  court  should  have  so  instracted  the 
jury.  It  becomes  unnecessary  to  eonsider 
other  asdgnments  relating  to  this  deed,  and 
we  will  now  direct  our  attention  to  tbe  ques- 


tion of  wbethw  the  cano^tlon  of  flie  lease 
from  Mrs.  Brace  to  the  Goal  ft  <M1  Company 
was  Justified. 

[2,  4]  The  uncontradicted  evidence  shows 
that  on  December  IS,  1918,  the  w^  tm  Jlrs. 
Bracks  land  reached  3.770  or  B/nS  feet. 
That  on  the  17tb  of  December  It  was  sliot. 
The  result  of  the  first  idiot  was  that  oil  rose 
some  150  feet  in  the  hole.  Some  five  or  six 
days  later,  the  drillers  put  a  second  Aot, 
and  before  going  home  that  night  connected 
the  well  with  the  receiving  tank.  Betumlne 
the  next  morning,  the  workmen  found  some 
SO  to  50  barrels  (the  jury  fijund  50  barrels)  of 
oil  bad  fiowed  out  of  the  well  Into  the  tank. 
From  that  time  nntU  abont  three  weeks  of 
the  trial  btiow.  In  June,  1920,  the  workmen 
were  occupied  In  deanlng  oat  the  well,  re- 
moving the  d^ris  dislodged  by  the  nltroglyts 
erine.  The  record  showed  that  150  barrels 
of  oil  were  saved  up  to  January  20th.  Dur- 
ing this  time  and  until  the  cleaning  out  of 
the  well  was  completed,  it  flowed  "by  heads." 
The  drillCTs  had  considerable  trouble  In  re- 
moving the  dislodged  sand  and  rock,  and  evm 
at  the  time  of  the  trial  they  were  having 
trouble  with  the  pump,  owing  to  the  tact  that 
the  sand  cut  out  the  valves  so  they  would  not 
lift  the  oil.  This  condition  required  the  rods 
to  be  polled,  and  the  putting  in  of  new  valves. 
The  jury  found  that  subsequmt  to  January 
21,  1920,  750  barrels  were  produced.  Cer- 
tainly, under  Jhls  evidence,  oil  was  "discov- 
ered" on  the  land  within  tbe  life  of  the  lease, 
and  the  lease  provides  "that  In  case  natural 
gaa,  petroleum,  etc.,  are  discovered  on  said 
premises  that  this  lease  shall  continue  In 
full  force  and  effect  so  long  as  any  of  these 
are  produced  [n  paying  quantities."  The  tes- 
timony of  F.  J.  Bates,  superlnt^dent.  is  that 
the  cost  of  drilling  the  well  and  cleaning  out 
of  the  well,  such  as  swabbing  or  lifting  out 
the  debris,  etc..  Is  an  expense  chargeable  to 
development,  and  is  not  chargeable  to  pro- 
duction or  operation.  The  oil  from  the  well 
was  sold  for  $3.25  a  barrel,  and  at  tbe  time 
of  the  trial  tbe  market  price  was  f3.50  a 
barrel.  As  to  whether  oil  was  produced  after 
its  discovery  In  paying  quantities  Is  a  ques- 
tion exclusively  left  to  the  determination  of 
the  lessee,  acting  in  good  faith,  and  fraud  In 
the  exercise  of  this  determination  will  not  be 
presumed,  but  must  be  alleged  and  proven. 
In  Aycm^  v.  Parafflne  Oil  Ga,  210  8.  W. 
851,  It  18  said: 

"Tbe  foIIoiHng  general  definition  of  Vaying 
qnaCntities'  is  given  in  Words  and  Phrases,  voL 
6.  p.  5247:  The  term  "paying  qaantitieB,"  as 
Qsed  in  an  oil  lease  (or  a  given  term  and  as 
much  longer  as  oil  can  be  produced  In  paying 
quantities,  means  paying  quantity  to  the  lessee. 
If  the  well  pays  a  profit,  even  small,  over  op- 
erating expenses,  it  produces  In  paying  quan- 
tity, though  it  may  never  repay  its  cost  and 
the  operation  as  a  whole  may  result  in  a  loss. 
The  phrase  "paying  quantities,'*  therefore,  is 
to  b«  eonstmed  with  referenos  to  the  operabsr. 
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4iid  by  bis  Jttdgnwnt^  wb«&  uerdaed  in  (ood 
f aitb.' 

In  Thomton'B  Law  of  Oil  ft  Qua  ^  Ed.) 
1 148.  p.  24»  It  U  Bald! 

"Upon  discoTery  of  oil  and  gai  la  payinf 
qnantities,  tb«  leases  acqnires  a  Tested  inter- 
est in  tbe  oil  and  gas  granted  br  the  lease  as 
Imtg  as  it  can  be  prodaeed  in  payiiV  Qoanti* 

ties." 

In  section  148»  pase  232,  of  tli«  same  work, 
it  says: 

**A  Tcry  common  expresBion  in  on  and  gas 
leases  is  tbat  tbey  are  to  continne  so  long  as 
oD  or  gas  is  or  can  be  produced  in  paying 
qnantities.  This  is  a  clause  for  the  benefit 
of  the  lessee;  for  it  ia  obviona  that  a  pradeot 
man  would  sot  want  to  pay  rent  for  premises 
after  tbey  had  ceased  to  be  productire;  nor 
would  he  care  to  operate  them,  on  even  a  roy- 
alty, where  the  operating  expenaes  were  more 
than  the  Income.  Occasionally  tiie  pbraae 
might  be  of  nine  to  the  lesser;  for  sboold 
tbe  lessee  (»ecapy  consideroUe  surface,  of  tbe 
groond  leased,  it  might  be  of  more  value  to 
him  for  other  purposes  than  to  have  it  con- 
tinned  for  oil  or  gas  purposes." 

In  Young  T.  Forest  Oil  Co..  194  Fa.  243,  45 
AtiL  121,  tbe  Supreme  Court  of  PennsylTanla 
saya: 

"But  if  a  well,  being  down,  pays  a  profit,  eren 
a  small  one,  OTcr  the  operating  expenses,  it 
is  prodadng  in  'paying  quantities,*  though  It 
may  never  repay  its  costs,  and  th*  operation 
as  a  whole  msy  result  in  loss." 

In  Oolsan  v.  Forest  Oil  Co.,  104  Pa.  234, 
45  Atl.  119,  76  Am.  8t  Bep.  605,  tbe  following 
is  said  by  the  Bl^>reme  Court  of  Pennsyl- 
mnla: 

basis  nsMssary  to  snstaln  the  bill,  there- 
fore, is  frand,  and  tbat^  of  course,  mnst  be  af- 
flrmatively  and  clearly  proved.  There  Is  no 
relation  of  special  trust  or  confidence  between 
lessor  and  lessee  in  gas  or  oil  leases,  any  more 
than  in  any  other.  Like  all  other  contracting 
parties,  they  deal  at  arm's  length,  each  for' bis 
own  interest.  So  long  aa  tbe  gueation  is  one 
of  business  judgment  and  management,  the  les- 
see is  not  bound  to  work  unprofitably  to  him- 
self for  the  profit  of  the  lessor;  and  tbe  par- 
ties must  be  left,  as  in  other  coses,  to  their 
own  ways.  It  is  only  when  a  manifestly  fraud- 
ulent nse  of  opportunities  and  control  is  shown 
that  courts  are  authorized  to  interfere.  *  •  • 
"So  long  as  the  lessee  is  acting  in  good  faith 
on  business  judgment,  he  is  not  bound  to  take 
any  other  partes  Undgment],  but  msy  stand 
on  his  own.  Bvery  man  who  invests  his  money 
and  labor  in  a  business  does  it  on  the  confidence 
be  has  in  being  able  to  conduct  it  in  his  own 
way.  No  court  has  any  power  to  impose  a 
different  judgment  on  him,  however  erroneous 
it  may  deem  his  to  be.  Its  right  to  Interfere 
does  not  arise  until  it  has  bera  shown  dearly 
that  he  is  not  acting  In  good  faith  on  his  busi- 
ness judgment,  bnt  fraudulently,  with  intent  to 
obtain  a  dishonest  advantage  over  the  other 
party  to  the  contract.  Nor  is  tbe  lessee  bound, 
in  ease  of  difference  of  Judgment,  to  surrender 


his  lease,  even  pro  tanto,  and  allow  tbe  lessor 
to  experiment  Lessees  who  have  bound  them- 
selvea  by  covenants  to  develop  a  tract,  and 
have  entered  and  produced  oil,  have  ■  vested 
estate  in  tiie  land,  which  cannot  be  taken  away 
on  any  mere  difference  of  judgment.  It  Is  not 
within  the  jurisdiction  of  any  court  to  onat 
the  owner  and  forfeit  tbe  title  to  estates  In 
that  way,  and  the  jorlsdiction  of  equity  to  de- 
cree any  specifie  act  or  declare  forfeiture  de- 
pends on  frnnd  averred  and  fully  proven." 

In  Thornton's  Oil  ft  Gas  Law,  ^  235,  tbe 

following  is  said : 

"It  is  for  the  operator,  acting  In  good  faith, 
to  determine  when  tbe  lease  is  do  longer  prof- 
itable; end  the  lessor  cannot  terminate  it 
because  it  is  not  profitable  to  him  to  have  it 
continue.** 

In  Zeller  v.  BoOk,  28  Ohio  Clr.  Ct.  R.  llfi, 
It  Is  said  that  It  Is  unnecessary  for  the  lessee 
to  show  tliat  he  can  get  bftck  from  the  opera- 
tion of  the  wells  the  cost  of  drilling,  since  he 
is  entitled  to  whatever  salvage  may  be  ob- 
tained from  tbe  operation,  and  so  long  as  he 
Is  acting  in  good  faith  In  making  an  effort  to 
get  some  production  out  of  tbe  wells  be  has 
the  right  to  decide  fOr  talmaelf  whether  or 
not  It  Is  profitable. 

Numerous  other  authorities  might  be  cited 
In  support  of  the  rule  tbat  the  stipulation 
that  the  lease  shall  continue  so  long  as  oU  or 
gas  Is  found  in  "paying  giiantitles"  Is  a 
stipulation  for  tbe  benefit  of  the  lessee,  and 
that  the  lessee  may  in  good  faith  .exercise  his 
Judgment  as  to  whether  be  shall  continue 
operation  or  abandon  the  lease,  but  we  think 
suffldent  have  been  cited. 

[4]  Without  attempting  to  quote  the  tes- 
timony, which  we  have  carefully  read,  the 
evld^ce  tends  to  show  that  the  well  has  pro- 
duced, und«r  pnmp,  from  30  to  50  barrels  a 
day.  It  Is  true  that  the  driller  lost  a  good 
'deal  of  time  In  cleaning  out  the  well,  and  In 
getting  the  pump  to  work  satisfactorily,  but 
believe  the  evidence  establishes,  without 
contradiction,  facts  which  will  support  the 
good  faith  of  the  appellants  In  their  claim 
that  they  are  producing  oil  In  paying  quanti- 
ties on  the  lease  in  question.  In  Ardlzonne 
V.  Archer  (Okl.)  178  Pac.  263,  It  Is  held  tbat 
the  expenses  necessarily  Incurred  In  the 
equipment  of  an  oil  w^l  should  not  be  taken 
Into  account  In  determining  whether  or  liot 
the  production  therefrom  ts  In  paying  quan- 
tities. Lowther  Oil  Co.  v.  Mlller-SIbley  Oil 
Co.,  S3  W.  Ya.  601.  44  S.  B.  433,  97  Am.  St. 
Bep.  1027 ;  Oil  &.  Gas  Rights  by  Morrison  ft 
De  SotOf  page  90,  91. 

We  conclude  tbat  the  eviden(»  fails  to  sus- 
tain plalntUTs  theory  that  the  Instrument 
made  by  P.  J.  Bruce  to  his  wife,  J«:inle  M. 
Bruce,  was  not  a  conveyance  of  the  present 
estate  In  the  lands  mentioned,  and  we  hold 
tbat  said  Jennie  M.  Bmoe  bad  authority 
under  this  deed  to  lease  the  lands  to  the 
Texas  Pacifie  Goal  ft  OU  Oompeny.  We  are 
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further  of  the  opinion  that  the  e\'ldence  Is 
Insrufflcleat  to  support  a  Judgment  canceling 
Bald  lease,  but  that  the  evidence  before  us 
requires  us  to  render  Judgment  for-  the  de- 
fendants Coal  &  Oil  Company  and  Quaklns 
Fetroleum  Company  upon  this  l^sue.  No 
cross-assignment  In  the  brief  of  Mrs.  Jennie 
M.  Bruce  and  Mrs,  SalUe  James  la  found 
complaining  of  the  Judgm«it  of  the  trial 
court  decre^g  to  the  children  an  interest  In 
these  lands ;  hence  we  will  leave  that  part  of 
the  Judgment  undisturbed.  But  that  part  of 
the  Judgment  canceling  tbe  lease  la  hereby 
reversed  and  here  rendered  for  appellants, 
awarding  them  the  leasehold  Interest  in  the 
lands  described  as  given  by  the  lease  tram 
Mrs.  Bruce. 

[1]  The  evldmce  sustains  the  findings  of 
tbe  Jury  that  there  was  a  delivery  of  the 
Instrument  to  Mrs.  Bruce  by  P.  J.  Bruce. 
Earl  et  al.  t.  Mundy,  227  S,  W.  970 ;  Brown 
V.  Brown.  61  Tex.  56. 

Bevereed  and  rendered  In  part,  undisturbed 
tn  part 


KOONTZ  et  al.  v.  SAVELY  «t  al. 

(No.  6593.) 

(Court  of  Civil  Appeals  of  Texas.    San  As- 
tonio.   June  16,  1921.    Rehearing  Denied 
June  29,  1921.) 

1.  Chattel  mortBages  ®==>I38(3)— Landlord  and 
tenant  ®=3245-~Landlonl's  statutory  lien  ap- 
plies to  land  rented  part  for  a  dairy  ud  part 
for  fannlne. 

Where  the  rental  of  a  farm,  to  be  used  part- 
ly for  dairy  bat  mostly  for  agricultural  pur- 
poses, was  a  gross  snm,  and  the  contract  was 
entire  and  indivisible,  the  lien  of  the  landlord 
on  the  crops  for  rent  and  for  advances  to  help 
in  making  the  crop  under  Temon's  Sayles*  Ann. 
Civ.  St  ,1914,  art  6475,  will  atUch  for  the- 
whole  rental,  and  is  superior  to  a  chattel  mort- 
gage given  by  the  tenant  on  the  crop,  and  is 
good  against  all  who  purchase  any  of  the  ci4p 
Krown  within  the  period  stated  in  the  ataflite. 

2.  Conrts  ^121(3)— Dlatrlet  ooart  held  to 
have  lurlsdJctloa  la  suit  to  foredoae  chattel 
mortgaBe. 

In  a  suit  to  foreclose  a  chattel  mortgage  on 
cotton  securing  a  note  for  $362.25,  brought 
against  a  landlord  and  others  claiming  an  in- 
terest in,  or  lien  on,  the  property,  in  which  the 
landlord  asked  Judgment  for  about  $1,400,  the 
value  involved  was  within  the  jnrlsdlctimi  of 
tbe  district  court 

Appeal  from  District  Court,  Victoria  Coun- 
ty; John  M.  Green,  Judge. 

Action  by  M.  A.  Koontz  against  J.  R.  Save- 
ly  and  others.  From  a  Judgment  In  favor  of 
defendant  Crutsinger,  sustaining  bis  land- 
lord's lien  giving  it  priority  over  certain  liens 
and  mortgages,  plaintiff  and  certain  defend- 
ants appeal.  Affirmed. 


Fly  &  Ragsdale,  of  Victoria,  for  appellants. 

K.  I*  Daniel,  J.  T.  linebaugh,  J.  P.  Pool, 
and  Proctor,  Vandeobeige,  Grain  k  MitcheU, 
all  ot  Ylcttnla,  for  appeUees. 

OOBB8.  J.  Tblfl  mlt  wu  bronght  by  av- 
pdlant  Koontn  against  J.  R.  Sarely,  Y.  M. 
Cmtstngar.  tbe  Peopltfa  Natlaial  Bank,  Vlo- 
torta  National  Bank,  Victoria  MannfaetDrlnff 
Company,  FZantera'  Oln  &  Ulll  Company,  and 
Ed.  Jmes. 

It  was  aUeged  that  J.  R.  Savely  was  In- 
debted to  aiipeUaat,  evidenced  by  a  iironiis- 
sory  note,  dated  January  1, 1920,  for  the  sum 
of  f362.2i^  due  September  1,  ISSO,  aecnred  by 
a  certain  chattel  mortgage  of  even  date 
therewith  on  60  acrea  of  cotton  and  25  acraa 
of  feedatoff  to  be  grown  during  the  cnrrmt 
year  on  the  fam  of  q«iel2ee  CmtringBr, 
whldi  chattel  mortgacB  was  duly  filed  for 
rectsd* 

It  was  alleged  that  the  crop  was  gmwn 
therenpen  and  duly  harvested;  fliat  appd* 
lee  Planters'  Gin  ft  Mill  Company  took  poa- 
session  of  six  bales  of  the  cotton  between 
August  21,  and  September  17,  1920,  and  oon- 
verted  the  same  to>  thdr  use,  of  the  value 
9600;  that  appellee  Savely  stored  four  more 
bales  of  ootton,  xalsed  by  him,  In  the  ware- 
honse  ot  appeUee  Victoria  Manufacturing 
Company;  that  appeUee  delivered  wv^ouse 
rectipts  for  three  more  boles  oC  the  cotton  to 
Feoi^'s  National  Bank  and  a  receipt  t<a  one 
bale  of  said  cotton  to  aKwUee  Tlctinla  Na- 
,  ttonal  Bank,  and  that  said  banks  were  as- 
serting some  kind  of  title,  Interest,  or  claim 
thereto;  that  the  value  of  the  tour  bales  ot 
cotton  stored  In  the  warehouse  ot  Victoria 
Manufacturing  Company  were  of  the  value 
of  $600;  that  appellee  Crutsinger  took  Into 
his  possession  and  converted  to  his  own  use 
certain  sorghum,  cotton,  cotton  seed,  and 
grain,  being  a  portion  of  the  crop  raised  by 
appellee  Savely,  of  the  value  of  $318;  that 
Ed.  Jones  was  asserting  some  kind  of  claim 
or  lien  against  all  or  a  portion  of  the  crop; 
that  all  the  above-described  property  came 
under  end  was  subject  to  appellant's  said 
prior  chattel  mortgage  Hen. 

The  prayer  of  the  petition  was  for  a  Judg- 
ment for  the  appellant's  debt  against  appel- 
lee Savely  and  for  the  foreclosure  of  the  Hen; 
Judgment  against  appellee  Planters'  Gin  & 
Mill  Company,  and  against  appellee  Crut- 
slngor  for  the  value  of  the  mortgaged  proper- 
ty converted  them,  and  for  judgment 
against  appellee  Victoria  Manufacturing 
Company  for  the  four  bales  of  cottcm  stored 
with  It  and  held  adversely  to  appellant  or 
for  its  value  in  the  sum  of  $600. 

Appellee  Crutsinger  answered  and  filed  ex- 
ceptions, general  denial,  and  cross-action,  as- 
serting a  prior  landlord's  lien  for  rent  and 
advances  made  to  the  tenant.  Savely,  af^l- 
lee,  the  purchase  price  of  certain  chattels 
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and  advances  made  to  him  as  Ma  landlord, 
aggregating  J2,609.70,  less  a  credit  of  $1,- 
867.90,  representing  the  resale  to  him  by 
appellee  SaTely  of  the  major  part  of  chattels 
by  him  purchased  from  Barely,  appellee,  of 
scnrghum,  cotton,  and  cotton  seed,  constituting 
a  part  of  the  crop  in  contToversy,  of  the  val- 
ue of  $288,  and  for  rents  for  the  use  of  the 
farm  Id  the  sum  of  $600. 

Appellee  Crotslnger  also  set  up  a  written 
ctmtract  between  him  as  landlord  and  Save- 
ly,  his  tenant,  for  the  rent  of  the  premises 
and  dairy  farm  business,  for  which  he  was 
to  receive  as  a  rental  the  sum  of  |660  to 
cover  the  rent  for  the  ratire  rental  period 
from  the  16th  day  of  September,  1919,  to 
January  1,  1921.  Appellee  Crutslnger  plead- 
ed that  the  crop  raised  was  four  bales,  stored 
with  Victoria  Manufacturing  Company  (no 
value  given);  five  bales  converted  by  Plant- 
ers' Gin  ft  Mill  Company,  of  the  value  of 
$700,  two  bales  of  cotton  sold  to  Planters' 
Gin  ft  Mill  Company  with  Orutslnger'a  con- 
sent (no  value  given);  soi^hum,  cotton,  and 
com  and  cotton  seed  purchased  by  Crutslnger 
from  Barely,  $288;  and  fixed  the  debt  due  by 
Savely  to  him  at  $9S0,  representing  the  dif- 
ference between  the  sale  price  of  the  diattels 
and  the  repurchase  price  of  the  same,  $30.76 
cash  advances  and  $650  as  rental  of  the  en- 
tire  premises  under  the  contract,  a  total  of 
$1,322.95  for  which  Judgment  was  asked 
against  Savely  for  foreclosure  of  the  land- 
lord's lieo  as  superior  to  the  lien  of  plaintiff 
and  all  other  defendants.  The  two  banks  an- 
swering In  reference  to  the  warehouse  certif- 
icates representing  three  bales  of  cotton 
stored  with  Victoria  Manufacturing  Com- 
pany, asserted  liens  Inuring  to  their  benefli 
against  the  bales  of  cotton  by  virtue  of  the 
furnishing  by  them  of  certain  funds  to  Save- 
ly to  defray  the  expenses  of  cottrai  pld^lng, 
and  asked  that  their  liens  be  gives  pref- 
erence. 

The  Victoria  Manufacturing  Company  an- 
swered that  it  had  ginned  four  bales  of  dot- 
ton  stored  In  Its  warehouse,  and  that  the 
ginning  charges  were  paid  In  a  sale  to  it  by 
Barely  of  the  cotton  seed,  and  that  after  the 
Charges  were  paid  there  remalaed  an  orer- 
pltu  of  $9.86,  which  it  paid  to  Sar^.  It  of- 
fered to  surrender  the  four  bales  of  eotttm 
upon  payment  of  warehouse  charges  and  the 
surrender  of  the  reoelpta  for  cancellatloD. 

Defendants  Barely  and  Jones  did  not  an- 
■wer. 

Appellant  pleaded  In  abatement  to  tiie  an- 
swer of  appellee  Crutslnger  in  attonpting  to 
assert  a  landlord's  Uen  under  the  Landlord 
and  Taunt's  Act  (Laws  1915,  c  88  [Vernon's 
Ann,  Ctr.  St  Snpp.  IMS,  art  B4T(Q),  Which 
creates  a  lien  in  faror  of  hmdiord  for  mte 
and  adrances  in  excess  of  the  value  of  one- 
fourth  of  the  cotton  and  one-third  of  the 
grain  raised  on  the  farm;  that  the  contract 
contemplated  a  tw(tfold  purpose,  the  raising 
of  a  crop  and  the  operation  of  a  dairy  farm. 


ail  covered  by  a  gross  rental  amount,  which 
created  no  opress  lien  Itself,  and  not  such  an 
undertaking  as  to  permit  the  landlord  to  In- 
voke the  statutory  lien. 

Crutslnger  amended  his  answer  and 
brought  cross-action  substantially  the  same, 
and  divided  the  $6S0  annual  raital  into  two 
sums,  one  for  $410,  as  reasonable  rental  for 
the  premises  for  farming  purposes,  and  the 
other,  $240,  the  reasonable  rental  value  of  the 
premises  for  dairy  purposes,  prayed  for  a 
foreclosure  only  for  $110  for  &rm  retjital  and 
balance  due  on  sale  and  repurchase  of  chat- 
tels, togetfaor  with  $30.75  cash  advances,  and 
waived  any  landlwd's  lien  on  the  ^0,  the 
alleged  reasonable  rental  lvalue  toe  dairy 
purposes. 

The  case  was  tried  by  the  court  wltbout 
a  Jury,  and  Judgment  was  rendered  In  fa- 
vor of  aiH>ellee  Crutslnger  against  Savely  for 
the  amount  due  and  sustaining  appellee 
Omtsinger's  landlord 'lien,  giving  It  priority 
over  appellanfs  mortgage. 

The  testimony  developed  that  Boos  Mer- 
cantile Company  held  a  prior  mortgage  to 
plalntlflF*B  on  the  first  bale  of  cotton  mar- 
keted and  one  bale  ooJy,  and  Planters'  Oin 
&  Mill  Company  who  had  purchased  said 
bale,  togethu  with  other  bales,  had  satisfied 
Boos  Mercantile  Cfunpany,  and  the  latter  had 
released  its  nuntgage.  The  court  refused  to 
give  Judgment  to  appellant  against  app^lec 
Victoria  Mannflwtnring  Company  few  said 
$9.86. 

It  will  be  impMsible  to  s^nrately  dlscnss 
fbe  6S  assignments  of  error  presented  Iqr  ap- 
pellants, as  well  as  those  presented  by  the 
other  parties.  In  &ct  they  all  together  pre- 
sent but  few  material  questions  for  us  to  de- 
cide. The  findings  of  tact  and  conclusions  of 
law  of  the  trial  court  are  too  lengthy  to  copy. 
The  rental  contract  between  the  landlord  and 
tenant  being  in  writing,  we  here  set  it  out: 

"Victoria,  Texas,  Sept  16,  1919. 
"This  memoraDdum  of  agreement  entered  in- 
to tills  16th  day  of  September,  1919,  between 
V.  M.  Oatsinger,  part^  of  the  first  part,  and 
J.  £.  Savely  part?  of  the  second  part  wttneBs- 
eth: 

"That  the  said  party  of  the  first  part  agrees 
to  sen  to  the  party  of  the  aecond  part  all  live 
stock  and  implementB,  and  feed,  etc,  as  shown 
by  invoice  list  of  this  date,  which  are  located  on 
the  farm  of  said  party  of  the  first  part  about 
8  miles  from  Victoria,  at  a  price  of  $2,500.70, 
and  that  the  party  of  the  first  part  agrees  to 
lease  said  farm  to  the  party  of  the  seetnid  part 
until  Janaary  1,  1021,  with  an  opdon  of  M- 
oewaL 

"That  the  party  of  the  second  part  agrees 
to  pay  the  atxtve-named  price  for  stock  and 
implements,  etc.,  as  follows:  $500  on  or  before 
October  1,  1919,  in  cash;  and  $500  on  or  be- 
fore January  1,  1920,  in  cash;  and  any  balance 
left  unpaid  of  the  total  price  of  $2,509.70  to  be 
covered  by  liankable  notes  on  January  1,  1920. 
l%e  par^  of  the  second  part  farther  agrees  to 
pay  an  annual  rent  of  t6S0  for  the  lease  on 
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tbe  entire  farm  aforesaid— th«  rent  to  be  paid 
montbly  as  follows::  $30  or  more  beg^nnins 
March  1,  1020,  each  month;  and  any  unpaid 
balance  of  the  total  rent  of  $660  to  be  paid 
in  the  fall  when  the  first  cotton  Is  sold  from 
said  farm," 

[1]  Appellant's  first  assignment  complaint 
that  the  cotirt  erred  In  not  suatalnlng  the  plea 
In  abatement  to  appellee  Crutsinger's  answer 
seeking  to  assert  a  landlord's  Men  on  the  crop 
of  1920  because  It  showed  a  rental  contract 
In  contravention  of  the  laws  of  the  state,  In 
that  it  required  said  appellee  to  pay  the  land- 
lord $650,  which  showed  on  Its  face  to  be  in 
excess  of  the  value  of  one-third  of  the  grain 
and  one>foiirth  of  the  cotton  raised  on  the 
leased  premises,  and,  second.  It  is  an  attempt 
to  secure  rental  for  the  use  of  a  dairy  farm 
for  TChlch  tlie  statute  provided  no  Uen. 

The  Important  queBtl<Mi  raised  In  this  case 
Is  as  to  the  alleged  priority  of  appellant's 
(battel  mortgage  over  the  excess  of  property 
or  money  claimed  to  have  been  produced  by 
the  tenant  on  the  60  acres  of  cotton  and  25 
acres  of  feed  stuff  to  be  grown  during  that 
current  year  by  Savely,  the  tenant,  on  the 
rented  premises  of  appellee  Crutsingw.  This 
chattel  mortgage  was  duly  and  promptly  reg- 
istered according  to  law. 

There  is  no  question,  under  the  law,  In  re- 
spect to  the  value  of  the  use  of  said  land  and 
for  supplies,  etc.,  furnished  and  to  be  fur- 
nished by  the  landlord  necessary  for  tenant 
to  make  a  crop  for  the  current  year,  he  has 
a  superior  valid  Uen,  for  a  certain  period  of 
time  prior  to  the  claim  of  any  third  person 
whosoever  upon  the  crops  grown  upon  the 
rented  premises. 

Docs  such  a  relation  of  landlord  and  tenant 
exist  in  this  case  as  subordinates  the  appel- 
lant's chattel  mortgage  Uen  to  the  alleged 
Crutsinger's  Uen  as  landlord  for  both  claims; 
that  Is:  First,  for  the  use  of  any  part  of  the 
premises  for  the  so-called  dairy  purposes; 
and,  second,  for  agricultural  purposes? 

We  find  no  difficulty  in  holdlog,  as  to  the 
sums  of  money  due  for  farming  the  land  and 
growing  a  crop  thereupon  and  for  the  prop- 
er advances  for  that  purpose,  that  the  land- 
lord, Crutsinger,  Is  entitled  to  his  superior 
Uen  for  the  rental  value  for  the  use  of  the 
land  for  cropping,  and  the  necessary  ad- 
vances for  growing,  making  and  harvesting 
the  same.  By  reference  to  the  testimony  and 
the  rental  contract.  It  wUl  be  observed  that 
the  contract  was  made  for  the  entire  use  of 
the  rented  premises,  and  the  recited  consid- 
eration thereof,  for  the  entire  rental  period, 
was  for  the  total  sum  of  $660,  as  was  ex- 
pressed In  the  rental  contract. 

The  contract  Itself,  Introduced  In  this  case 
as  tlie  basis  of  Crutsinger's  rights,  shows  the 
relation  of  landlord  and  tenant  existing  be- 
tween them.  Appellee  Crutsinger  pleaded 
that  he  also  advanced  $20.50  to  buy  feed  and 
provislcMiB  to  enable  the  tenant  to  prosecute 
blB  farming  (verations. 


When  the  contract  was  ^tered  Into,  it  was 
lu  the  contemplation  of  the  minds  of  the  par- 
ties that  the  place  could  be  and  might  be  need 
as  a  dairy  In  a  small  way  and  as  a  farm,  tod, 
the  latter  purpose  Is  further  Ulustrated  by 
the  fact  that  the  chattel  mortgage  was  glvoi 
on  the  crop  to  appeUant.  Savely,  the  tenant, 
testified  that  the  landlord  stated  to  him  at 
the  time  that  the  rent  for  dairy  purposes 
would  be  worth  $20  or  $30  a  month,  with  a 
smaU  number  of  cows.  He  said  he  (Savely) 
did  not  agree  to  pay  anything  separate  from 
the  balance  of  the  property  for  the  grass, 
but  "was  to  pay  $650  for  the  rent  of  tlie  en- 
tire place,  including  everything;  •  •  • 
would  not  have  taken  the  farm  with  the  cul- 
tivated laud  without  the  house  and  bam  and 
other  improvements  there  as  a  farming  pn^ 
erty."  The  testlmopy  shows:  That  the  stocb 
was  used  in  the  necessary  conduct  of  the 
farm  and  the  benefits  secured  ther^y  for 
that  purpose.  The  milk  was  used  by  the 
family.  No  dairy  was  operated.  That  any 
smaU  excess  of  milk  or  butter,  if  any  above 
use  for  the  family,  was  sold,  but  the  opera- 
tion of  the  farm  for  dairy  purifoses  was  not 
done  at  all,  all  being  used  for  agricultural 
purposes  and  as  a  necessary  aid  thereto.  All 
the  property  was  used  by  him.  Improvements, 
stock  and  pasture — a  mere  necessary  adjunct 
to  his  farming  purposes,  home,  etc. 

As  said  in  Thomas  v.  Tucker,  Zeve-&  Oo., 
40  Tex,  Civ.  App,  388,  89  S,  W.  802: 

"The  item  of  $18  for  pasturage  was  shown 
to  have  been  for  the  pasturage  of  the  vrork 
stock  owned  and  used  by  Nations  in  cnltivat- 
ing  the  farm,  and  for  his  cows,  from  which  he 
obtained  mUk  for  his  family  during  the  time  he 
was  coltivatiDg  said  farm.  The  contract  for 
this  pasturage  was  indnded  in  the  rent  con- 
tract, ani^  we  think  It  dear,  under  Qiese  facts, 
that  pasturage  so  furnished  comes  under  the 
head  of  supplies,  for  whtdi  the  statute  glvM  a 
landlord's  Uen," 

We  would  hesitate  very  much  to  support  a 
contention  that  no  Uen  was  created  in  sup- 
plying a  farmer,  struggling  to  make  a  crop, 
with  the  benefit  of  cows  to  give  milk  and 
butter  necessary  to  the  family  use,  and  lands 
with  which  to  pasture  them.  Tlie  consid- 
eration in  this  contract  was  In  gross,  and 
no  Uen  was  created  in  the  same  by  any  ex- 
press agreement,  neither  was  the  landlord's 
Uen,  so  created  by  operation  of  law,  In  any 
manner  waived.  This  contract  and  the  tes- 
timony both  show  that,  at  the  time  the  con- 
tract was  made.  It  was  to  be  entire  and  In- 
divisible as  to  the  amotmt  to  be  paid  for  the 
whole  property  as  rental.  It  Is  entire,  be- 
cause it  shows  by  its  nature  or  purpose  and 
express  terms  that  there  was  to  be  paid  but 
one  rental.  Del  Curto  v.  BUUngsley,  169  S. 
W.  393;  Jones  v.  Oammel,  94  S.  W.  191; 
Jones  V.  Eastham,  224  S.  W.  228;  Q  RuUng 
Case  Law,  |  246,  p.  858. 

For  the  consideratl(Mi  of  this  case  we  do 
not  think  it  necessary  to  discuss  the  so-caUed 
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F»gasoD  Act  (Iiaws  1915,  c  38  ITcnon's 
Ann.  av.  St.  Supp.  1918.  art  M7B]).  That 
has  been  sufficiently  considered  by  tlie  Court 
of  Civil  Appeals  In  Rum  bo  t.  Wlnterrowd. 
228  S.  W.  281,  and  it  may  lie  In  the  "boaom  of 
tbe  deep"  until  called  fortli  by  txutbex  treat- 
ing by  our  Supreme  Court 

The  landlmrd,  by  Ttrtne  €t  tin  mtal  coo- 
tract,  bad  a  superior  Hen.  Article  6476,  Ver- 
non's Saylea'  Civil  Statutes;  Hawthorn  t. 
Coates  Bros,  et  al.,  202  S.  W.  804;  Green  t. 
Prince,  201  S.  20O;  Rutledge  t.  Murphy. 
230  S.  W.  1034  <oplidiHi  of  this  court  deliv- 
ered April  20,  1821,  not  yet  [officially]  pub- 
lished). 

This  lien  In  favor  at  the  landhnd  is  superi- 
or to  and  enforceable  against  all  persons  who 
purdiaae  or  buy  any  of  the  crop  grown  on  the 
rented  praises,  within  the  stated  period  ot 
time  within  whlcb  the  lien  is  operative. 
Temideman  T.  Gresham,  Si  Tex.  61;  Thomas 
T.  Tucker,  Zeve  ft  Co^  40  Tex.  Civ.  App.  837, 
88  &  W.  802. 

The  appellee  Crutsinger  pleaded  that  at 
the  ttane  be  rented  the  premises  to  his  ten- 
ant Savely,  he  was  conducting  a  small  dairy 
business  In  connection  with  his  farming,  and 
the  premises  were  equipped  for  conducting  a 
dairy  business  In  a  very  small  way,  and  he 
bad  a  large  amount  aC  pasturage,  etc,  which 
was  tak«i  in  cixisideration  In  fixing  the  rwt- 
al  value  of  the  premises,  which  was  reason- 
ably worth  the  sum  of  $20  per  month.  That 
the  parties  tntraided  that  the  premises  were 
rented  for  the  purpose  of  farming,  and  the 
tact  that  a  small  dairy  could  be  used  in  con- 
nection therewith,  did  not  destroy  the  land- 
lord's Hen  to  secure  the  entire  rentaL 

It  is  the  Intention  of  this  opinion  to  coosid- 
er  and  dispose  of  all  the  errors  assigned  by 
appellants,  as  well  as  all  those  presented 
and  urged  by  all  the  other  parties  who  have 
answered  and  all  those  who  have  filed  briefs, 
cross-assignments,  and  counter  propoBltlwis. 

[2]  The  amount  or  value  of  the  property 
Involved  in  this  case,  as  shown  by  the  plead- 
Inga  of  all  parties,  and  the  facts,  show  the 
same  within  the  jurisdiction  of  the  district 
court  Appellee  Orutslnger  himself  appeared, 
answered,  and  pleaded  affirmatively  for  Judg- 
ment for  something  like  $1,400. 

The  aoeatlon  of  the  Jurisdiction  was  not 
raised  by  plea  w  exception  that  the  amount 
or  Talne  In  ccmtroversy  broni^t  it  below  the 
Jnrl8dlcti<m  of  the  court  If  it  bad  been,  the 
proof  showed  tin  valne  of  the  security  given, 
and  the  value  or  amount  in  controversy 
brought  it  within  the  Jurisdiction  of  the 
court  Tarbox  et  aL  v.  Kennon,  8  Tex.'  7; 
Marshall  v.  Taylor.  7  Tex.  236;  Bohl  v. 
Brown,  2  WUIson,  Civ.  Cae.  Ct  App.  {  S42; 
Ponlter  v.  Southwestern  National  Bank,  146 
8.  W.  661;  Walker  Mercantile  Co.  v.  Raney, 
104  &  yr.  817;  Hall  T.  Johnson,  226  8.  W. 
1110. 


And  this  rvle  appHes  to  those  purchasing 
any  part  of  the  Incumbered  property.  Tem- 
pl«nan  t.  Oresham,  61  Tex.  00;  Small  t. 
Rush,  63  Tex.  GIv.  App.  126.  188  S.  W,  874. 

We  think  the  district  court  had  amvleta 
Jurisdiction  of  the  parties  and  the  res.  As 
said  In  Teonplttnan  t.  Gre^m,  01  Tax.  BS, 
supra: 

"The  general  mle  is  that  all  persons  who 
claim  an  interest  In  property  on  which  a  lien 
la  sought  to  be  foredosed  ihouM  be  made  par- 
ties. Han  T.  Han,  11  Tex.  647;  2  Story's  Bq- 
nity.  1026:  Trittfpo  t.  Edwards,  86  Ind.  467; 
JcHws  <ni  Catattd  Mortgagw,  783." 

We  think  the  trial  court  has  made  the  cor- 
rect disposition  of  the  case,  and  we  overrule 
all  assignments  of  all  the  parties,  because  we 
find  no  reversible  error  assigned,  and  affirm 
the  Judgment  of  the  court 


MONTGOMERY  et  af.  v.  TURNER  at  al. 
(No.  »5M.) 

(Oonrt  of  OivU  Appeals  of  Texas.  Fort  Worth. 
April  8.  1921.  Rehearing  Denied 
May  14,  1921.) 

1.  Pleadlig  «=»liI-^B  plea  of  privilege,  Ju- 
rlsdetlasal  allesttloaa  of  petition  oossMersd 
a»  nado  la  good  faith. 

Id  suit  tor  the  partition  of  realty,  whert 
defendants'  plea  of  privilege  contained  no  alle- 
gatloQ  that  the  real  and  only  purpoae  of  plain- 
tiffs was  to  recover  title  to  land  situated  in  the 
county  of  defendants'  residence,  or  that  the 
allegation  on  which  partition  of  persooal  prop- 
erty was  songht  was  made  for  the  fraudulent 
purpose  of  conferring  Jurisdiction  on  the  dis- 
trict court  of  the  other  county  in  which  suit 
waa  brought  tiie  jurisffietlonal  aDegatlons  ob- 
tained in  the  petition  most  be  coisldered  as 
haTing  been  made  in  good  faith. 

2.  Pleading  4=3lll— Od  bearing  of  plea  of 
privilege,  petitloB  winlssibie  ts  show  ehar- 
aeter  of  ssit 

In  stdt  for  partition  of  reAlty,  on  determina- 
tion of  plea  of  privOege  In  statutory  form, 
there  was  no  error  In  ad^tting  the  petition  in 
evidence  to  show  the  character  of  the  'suit  in- 
stituted; that  being  the  oidy  proper  method  of 
making  such  proof. 

Appeal  from  District  Court  Tarrant  Ooun- 
ty;   Bruce  Young.  Judge. 

Suit  by  M.  L.  Turner  and  others  against 
Emma  P.  Montgomery  and  others*  From 
an  order  overruling  their  plea  of  privilege, 
defendants  appeaL  Affirmed. 

Tranpleton  ft  Milam,  of  Fort  Worth,  and 
J.  W.  McDavId,  ot  Henderson,  for  aroel- 
lants. 

Ike  A.  Wynn,  of  Fort  Worth,  for  appellees. 

DUNKLIN,  J.  laila  appeal  Is  by  Uxm, 
Bmma  MoDtgmnery  and  J.  O.  Ifontgomecy* 
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who  reside  In  Snsfc  county,  from  an  order 
of  the  trial  court  OTerniUiiig  their  plea  of 
privilege  to  be  sued  In  that  county.  The  Emit 
was  luBtltnted  bj  Mrs.  M.  L.  Turner  and 
others  against  the  two  Montgomerys  named, 
who  were  alleged  to  reside  la  Rusk  connty, 
and  against  P.  A.  Collins,  who  was  alleged  to 
reside  In  Tarrant  connty,  and  H.  J.  Collins, 
whose  residence  was  alleged  In  plaintiffs* 
petition  to  be  In  El  Paso  county.  The  suit 
was  for  a  partition  of  property  belonging 
to  tbe  estate  of  A.  B.  Collins,  deceased,  the 
property  consisting  of  182  acres  of  land 
situated  In  Rusk  county,  and  personal  prop- 
erty of  the  value  of  $10,000,  all  of  whldi 
property  was  alleged  to  belong  to  A.  B.  Col- 
lins, deceased  at  the  time  of  his  death,  and 
It  was  further  allied  that  the  land  was  the 
homestead  of  the  decedent  at  the  time  of  his 
death. 

The  plea  of  privilege  was  In  statutory 
form.  It  alleged  that  the  two  Montgomerys 
resided  In  Rusk  countyt  and  that — 

"none  of  the  ezeeptions  to  exclusive  venae  in 

the  couDty  of  one*B  residence  mentioned  in  ar- 
ticles 1830  and  2308  of  the  Revised  Statutes 
of  this  Btate  exist  in  this  cause,  and  that  tliis 
sait  does  not  come  within  any  of  the  exceptions 
provided  by  law  in  such  cases,  authorizing  this 
suit  to  be  brought  or  maintained,  rendering 
them  or  either  of  them  suable  In  Tarrant  coun- 
ty, Tex.,  or  elsewhere  outside  of  Busk  county, 
Tex.,  their  place  of  domicile  and  residence.** 

In  reply  to  that  plea,  the  plaintiffs  filed 
a  controverting  plea,  duly  verified,  alleging 
that  the  suit  Instituted  by  fbem,  as  appears 
from  their  petition,  was  a  suit  for  parti- 
tion, and  that  one  of  the  defendants,  to 
wit,  P.  A.  Collins,  resides  In  Tarrant  county, 
Tex.,  and  did  so  reside  there  when  the  suit 
was  filed,  and  has  continued  to  reside  in 
Tarrant  coonty  until  the  present  time. 

Upon  the  bearing  of  the  plea  of  privilege, 
plaintiffs  Introduced  fbeix  petition,  which 
showed  on  its  face  as  a  conclusion  of  law 
that  it  was  a  suit  for  partition.  Plaintiffs  al- 
so introduced  proof  that  one  of  the  defend- 
ants, P.  A.  Collins,  resided  In  Tarrant  county 
at  the  time  the  suit  was  filed,  and  has  con- 
tinued to  reside  in  that  county  ever  since, 
and  that  evidence  was  uncontradicted.  By 
article  1830,  T.  8.  Tex.  Oiv.  Stats.,  tt  Is 
provided: 

"No  perstm  who  Is  an  Inhabitant  of  this 
state  shall  be  sued  out  of  the  county  in  which 
be  has  his  domldle,  except  la  the  following 
cases,  to  wit:" 

Then  follow  some  80  subdivisions  of  that 
article  of  the  statutes  by  way  of  exceptions 
to  that  general  provision,  and  subdivision 
13  of  the  article,  as  amended  by  Acts  Seth 
Leg.  c.  93,  which  became  ^ectlve  March  20, 
1919.  reads  as  follows: 

"Suits  for  the  partition  of  lands  or  other 
croperty  may  be  brought  in  the  county  where 


sach  lands  or  other  property  or  a  part  thereof, 
may  be,  or  in  the  county  is  which  ooe  or  more 
of  the  defendants  reside,  and  any  such  suit  for 
partition  of  lands  or  any  other  proper^  may 
be  brought  and  prosecuted  In  the  conn^  of 
the  residence  «f  any  one  or  more  of  tlie  de- 
fendants, notwithstandlnff  any  one  or  more  of 
such  defendants  may  assert  an  adverse  interest 
in  sach  property,  or  daim  to  be  the  owner 
thereof,  or  seek  to  recover  the  title  to  the 
same,  provided  that  nothing  herein  shall  be 
construed  to  fix  venue  of  any  suit  whose  real 
purpose  is  to  recover  the  title  to  land  other 
than  In  the  county  where  such  land,  or  part 
thereof,  may  lie,  bnt  whenever  on  the  trial  of 
the  esse,  the  cotenancy  of  the  partfM  or  kbj 
of  them  is  established,  or  becomes  an  issne  of 
fact,  It  shall  not  be  held  that  the  real  purpose 
of  the  suit  was  to  try  the  title  of  the  land." 

[1]  The  plea  of  privilege  contained  no 
allegation  to  the  effect  that  tbe  real  and 
only  puriMJSo  of  plaintiffs  was  to  recover 
title  to  land  situated  in  Rusk  county,  and 
that  the  allegations  upon  which  partition  of 
tbe  personal  property  was  sought  were  made 
for  the  fraudulCTt  purpose  of  conferring 
Jurisdlctl(«i  upon  the  district  court  of  Tar- 
rant county.  Hence  the  Jurisdictional  al- 
legations contained  in  plaintiffs*  petition 
must  be  considered  as  having  been  made  in 
good  faith. 

[21  We  fall  to  perceive  how  there  coold 
he  any  error  In  admitting  the  petiti<m  in 
evidence  to  show  the  character  of  the  suit 
Instituted,  since  that  was  the  only  proper 
method  of  making  such  proof.  That  proof, 
in  connection  with  the  uncontroverted  tes- 
timony that  P.  A.  Collins  was  a  resident 
dtizra  of  Tarrant  county  when  the  suit  was 
instituted,  clearly  brought  tbe  case  within 
subdivision  13  Of  article  1830  of  the  Statotea, 
as  amended. 

For  the  reasons  stated,  the  Judgment  ot 
tbe  trial  court  la  affirmed. 


HERNDON  at  al.  V.  WILLIAM&  (N*.  9654.) 

(Court  of  CivO  Appeals  of  Texas.  Fort  Worth. 
May  21,  1921.   Behearing  Denied 
July  2,  1921.) 

1.  Appeal  and  error  «s>93l(f)-4Soart  of  Civil 
Appeals  fflMst  aooept  tssttaieRy  wkioh  aappnts 
Judgsisnt. 

Where  the  testimony  la  conflictinK,  the 
Court  of  Civil  Appeats  in  deference  to  the  trial 
coort's  finding  must  accept  as  tme  the  testi- 
mony which  supports  the  judgment. 

2.  '  Brokers  «s»S6(l)-^eainl8sleiia  Mt  earMd 
by  broker  abasdontag  efforts  bffen  awaar 

sells. 

Where,  before  sale  of  the  property  was  con- 
sammated  by  the  owner,  tbe  broker,  preWoasly 
authorised  by  him  to  sell,  had  abandoned  all 
efforts  to  make  a  sale  at  tiie  price  the  owner 
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asked,  «tidi  bndcar  !■  not  «iitia«d  to  commif- '  In  aboot  a  week  Herndon  called  upon  WU- 


aion  on  the  nle. 

On  Hodon  for  Behearing. 

3.  Brokers  «s>82(4)  —  Testlnosy  aimiaslble 
andor  goMrsI  denlsL 

In  a  broker's  action  to  recover  eonuuiBsian 
on  sale  of  realty  br  defendant  owner,  teatimony 
of  a  detective  employed  by  defendant  owner 
that  plaintiS  broker  toJd  bim  that  a  prospective 
buyer  had  refused  to  pay  more  than  a  certain 
price  for  the  property,  and  that  the  broker  tlien 
gave  it  up  as  a  hopeless  job,  Aeld' admissible 
under  the  general  denial. 

Appeal  from  Tarrant  County  Oonrt;  W.'P. 

Walker,  Judge. 

Suit  by  J.  H.  Herndon  and  another  against 
H.  A.  Williams.  I^rom  a  Judgment  for  de- 
fendant in  a  Justice  court  plaintiffs  appealed, 
and  from  a  Judgment  tor  defendant  in  tbe 
ccraaty  court  they  again  appeaL  Affirmed. 

R.  H.  SnUth  and  W.  D.  Avia,  both  of  Fort 
Worth,  for  apiteUents. 

Wa.  B.  Booth,  of  Fort  Worth,  for  appel- 
lee. 

BUCK,  J.  J.  H.  Herndon  and  B.  J.  Gaper- 
ton,  real  estate  brokers,  sued  H.  A.  WllUams 
In  the  Justice  court  for  5  per  cent,  commis- 
sion on  the  sale  of  a  piece  of  property  sold 
for  $4,000.  From  an  adverse  Judgment  la 
the  Justice  court,  plaintiffs  appealed  to  the 
county  court,  where  a  jury  was  waived,  and 
the  defendant  again  prevailed,  and  the 
plaintiffs  have  appealed. 

The  evidence  shows  ttiat  the  defendant  In 
August,  1919,  owned  a  number  of  pieces. of 
property  in  Fort  Worth;  that  Lon  Jewell  & 
Co.  and  W.  C.  Kitchen  had  these  properties 
listed  for  sale,  and  that  plaintiff  J.  H.  Hern- 
don also  had  listed  with  him  some  17  pieces 
of  property  belonging  to  defendant;  tliat 
Herndon  took  a  prospective  purchaser  to  see 
certain  of  the  houses  belenglng  to  Mr.  Wil- 
liams; that  when  be  w«it  to  the  house  occu- 
pied by  Mr.  Ludke  Mrs.  Ludke  told  htm  that 
they  had  been  thinking  of  buying  the  prop- 
erty, but  that  MiS9  Joe  Jewell  bad  offered 
them  the  property  for  $3,500.  The  defaid- 
ant  had  listed  this  tionse  with  the  plaintiffs 
at  $4,000.  Mr.  Herndon  did  not  show  the 
customer  this  house  at  tbat  time,  but  later 
returned  and  saw  Mr.  Ludke  and  made  a 
contract  with  him  to  sell  htm  the  place  at 
$3,500,  Mr.  I'Udke  putting  up  a  cash  pay- 
ment of  $26,  with  the  understanding,  as 
Bemdon  testified,  that  they  would  wait  un- 
til Mr.  Williams,  who  was  out  of  the  city, 
returned  to  see  If  he  wonld  take  $3,500  for 
the  property.  On  his  return  Mr.  Herndon 
called  him  up,  and  they  went  together  to 
Bee  Mr.  Ludke.  Mr.  Williams  refused  to  take 
less  than  $4,000,  and  the  question  of  sale 
remained  In  this  condition  Cor  several  days. 


llams  for  final  settlement  for  other  property 
he  had  sold  for  Williams,  and  the  latter 
asked  htm  what  he  had  done  about  the  Lud- 
ke deal.  Herndon  remarked,  "Tbat  Is  all 
off."  Two  or  three  days  later  Mr.  Williama 
called  at  Mr.  Ludke's  store  to  purchase  some 
groceries,  and  the  latter  asked  him  alwut  the 
$25  deposited.  WlUlama  promised  to  see 
that  he  got  It  ba(^.  On  a  later  occasion, 
when  Herndon  called  at  Williams'  home,  Wil- 
liams deducted  from  the  commission  due 
Herndon  on  another  sale  the  $25  deposited 
by  Ludke,  and  still  held  by  Hezxidon.  About 
two  weeks  later,  after  Williams  liad  retired, 
Ludke  called  vjf  Williams  over  the  telephone 
and  wanted  to  know  what  be  was  going  to 
do  about  the  deal.  Williams  replied  that 
he  did  not  know  of  any  deal  tbat  they  bad, 
and  Ludke  said  that  he  had  a  contract  with 
Mr.  Herndon  to  purchase  the  property  at 
$3,600;  that  he  had  consulted  with  his  law- 
yer who  bad  advised  him  that  he  could  hold 
defiradant  to  the  contract  Later  in  the  night 
Ludke  called  up  Williams  again  over  the  tele- 
phone and  told  him  that  he  had  talked  with 
friends  who  said  that  the  place  was  worth 
$4^  and  tbat  be  wonld  take  It  at  that 
I^oe.  Whereupon  the  contract  of  sale  was 
made, 

[11  B.  W.  Watson  testified  that  he  was  a 
private*  detective  and  had  been  employed  by 
the  defendant  subsequent  to  4be  filing  of  the 
suit  Jn  the  Justice  court  to  have  a  conversa- 
tion with  Herndon.  and  that  the  letter  told 
bIm  that  Ludke  bad  refused  to  pay  more  than 
$3,000  for  the  property,  and  tiiat  Herndon 
then  gave  the  proposition  up  as  a  hopeless 
Job.  The  plaintiff  denied  these  statements 
testified  to  by  Watson,  but  Inasmuch  as  the 
testimony  Is  in  coofilct  as  to  whether  Hern- 
don stated  tbat  upon  Williams'  refusal  to 
take  $3,600  for  the  property,  and  Ludke's  re- 
fusal to  pay  more  than  that  for  It,  he  gave 
UP  the  effort  to  sell  we  must,  Jn  deference 
to  the  trial  court's  evident  finding  accept  aa 
true  the  testimony  which  supports  the  Judg- 
ment. 

In  Goodwin  V.  Gunter,  109  Tex.  BO,  185  S. 
W.  295,  our  Supreme  Court  speaking  through 
Chief  Justice  Phillips,  says: 

"A  different  state  of  case  is  presented  and 
therefore  a  different  role  prevails  where  the 
broker's  effort  with  a  partScalar  buyer  lias,  aft- 
er fair  opportanlty  and  Tdthout  any  fault  of  the 
owner,  come  to  naught,  resulting  in  the  failure 
and  termination  of  bis  negotiation;  and  later 
the  owner  by  direct  and  independent  negotia- 
tion effects  a  sale  to  thfe  same  buyer,  though 
upon  the  same  terma  originally  authorized  to 
the  broker.  Under  such  circumBtancea  the  bro- 
ker cannot  be  justly  considered  the  proouriog 
cause  of  the  owner's  sale,  and  the  latter  incurs 
no  liability  to  him  on  that  account." 

See,  also.  Pryor  v.  JoUy,  91  Tex.  86.  40  S. 
W.  969;  Hancock  v.  Stacy,  103  Tex.  219, 129 
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S.  W.  884;  Aukerman  t.  Bremer,  209  S.  W. 
261. 

[2]  It  was  further  in  evidence  that  Lon 
Jewell  &  Co.  and  W.  C.  Kitchen  had  talked 
to  Ludke,  who  was  a  tenant  of  Williams, 
about  selling  the  property  to  blm,  but  we 
think  the  judgment  of  the  trial  court  should 
be  sustained  on  the  evidence  noted,  to  the 
effect  that  before  the  sale  was  consummated 
betwe^  Williams  and  Lndke  that  Herndon 
had  abandoned  the  effort  to-  sell  the  property 
at  the  price  WiUlams  asked  for  It.  Therefore 
all  assignments  are  overmled,  and  the  Jud^- 
m^t  is  affirmed. 

-On  Motion  for  Behearli^. 

[S]  Ai^llants  earnestly  insist  tbat  tlie 
evidrace  requires  a  reversal  of  the  Judgment 
and  a.  rendering  In  favor  of  them.  We  hare 
again  considered  the  issues  presented  In  the 
briefe,  the  statemrat  of  facts  and  transcript, 
and  And  that  the  evidence  Is  suffidait  to  sus- 
Btoln  the  Judgment  below  on  the  ground  that 
Herndon  abandoned  the  effort  to  sell  the 
property  for  $4,000,  and  bo  stated  to  Wil- 
liams before  the  latter  sold  It  to  Ludke.  We 
do  not  think  such  def»ise  required  a  special 
pleading  to  make  admissible  the  testimony 
referred  to  In  our  original  opinion,  and  tbat 
said  testimony  was  admissible  under  the  gen- 
eral denial. 

The  motion  for  rehearing  Is  overruled. 


□ALTON  et  al.  v.  DALTON  et  «l.  (No.  9561.) 

(Court  of  Civil  Appeals  of  Texas.  Fort  Worth. 
March  26,  1921.  Rebearing  Denied 
May  14,  1921.) 

I.  Wilis  <S=»324(2)— Issue  of  competency  |or 
Jury, 

Id  suit  to  contest  a  will,  {sane  of  testa- 
trix's competency  held-  for  the  jury  under  the 
evidence. 

-2.  Evidence  9=9322(5)— Testimony  erroneous 
as  importing  rumor  as  to  testatrix's  Incom- 
petency. 

In  proceeding  to  probate  a  will  contested 
on  account  of  Incompetency,  testimony  ot  pro- 
ponents' witness  as  to  whetiier  he  had  not  heard 
of  testatrix's  bdng  sick  at  a  certain  time  and 
place,  and  whether  he  had  not  heard  that  her 
mind  was  gone  at  snch  time,  held-  inadmissible, 
as  importiiig  into  the  case  a  mere  rumor  or 
report  favoraUe  to  contestants. 

3.  EvIdenoB  «=>3 14 (2)— Testimony  Inadmis- 
sible, as  Injeeting  iaferenoe  witness'  nether 
thought  sometMng  the  natter  with  testatrix's 
mind. 

In  suit  to  probate  a  wiU,  contested  for 
testatrix's  incompetency,  testimony  by  contest- 
ants' witness  that  during  the  year  his  attention 
had  been  attracted  by  bis  mother  to  the  condi- 
tion of  testatrix's  mind  was  -inadmissible,  as 


injecting  the  inferwce  that  the  mother  was  o< 
the  opinion  that  something  was  the  matter  with 

testatrix's  mind. 

Appeal  from  District  Court,  Palo  Pinto 
County;  J.  B.  Keith,  Judge. 

Proceeding  to  probate  a  will  by  C.  A.  Dal- 
ton  and  others  against  Ed  Dalton  and  oth- 
ers. From  judgment  fox  contestants,  pn^ 
poneats  appeal.  Reversed  and  remanded. 

P.  A.  Martin,  of  Wichita  Falls,  Ritchie  & 
Banqjot,  of  Mineral  Wells,  and  R.  B,  Cons* 
ins,  Jr.,  of  Strawn,  for  anitflantB. 

Penlx,  Miller,  Perkins  &  Dean,  of  Mineral 
WfelA.  and  P.  a  Sanders;  of  Strawn,  for  ap- 
pellees. 

CONNEB,  C.  J.  This  flK^ceedlng  was  in- 
stituted in  the  county  court  of  Palo  Pinto 
county  by  C.  A.  Dalton  and  others  to  jvobate 
the  last  will  and  testament  of  Mrs.  Jane 
Volentlne,  deceased.  It  was  alleged  that  the 
will  had  been  lost  or  destroyed  and  could  not 
be  produced,  but  tbat  It  bad  been  executed 
with  all  the  customary  and  required  statutory 
formalities,  and  that  the  testatrix  at  the 
time  of  its  execution  was  of  testamentary  age 
and  c^adty.  Further  ailegatloaB  were 
made,  showing  the  Jurisdiction  of  the  court, 
but  they  need  not  be  here  noticed,  as  no 
question  relating  thereto  is  pres^ted.  Ed 
Dalton  and  others  appeared  and  cmtested 
the  probating  of  the  will,  denied  its  ezecn- 
tion,  but  further  alleged  that,  if  made,  Che 
testatrix  was  not  at  the  time  of  testamentary 
capacity,  and  that  Its  execution  tiad  been 
secured  by  undue  Influence.  Upon  a  bearing 
In  the  county  court,  the  will  was  admitted 
to  probate,  but  up«i  appeal  to  the  district 
court  .the  case  was  tried  b^ore  a  Jury,  to 
which  was  submitted  a  single  specUl  issae^ 
to  wit: 

"At  the  time  Mrs.  Jane  Volentlne  signet)  and 
executed  the  instrament  of  writing  witnessed 
by  J.  L.  Camtingham  and  A.  O.  Jordan,  was 
her  mind  and  memory  sufEiciently  sound  to  en- 
able her  to  know  and  oi^erstahd  what  she  was 
doing  and  the  nature  and  effect  of  the  act  then 
being  done  by  her?" 

To  which  the  Jury  answered,  "No,"  and 
the  court  thereupon  entered  a  Judgment  in 
favor  of  the  contestants,  denying  the  probat- 
ing of  the  wUl,  and  the  proponents,  A. 
Dalton  and  others,  have  appealed. 

That  Mrs.  Jane  Volentlne,  in  due  form 
and  manner,  executed  a  will  In  September 
or  October,  1912,  is  undisputed.  The  con- 
tested questlm  is  whether  at  the  time  of  its 
execution  she  was  of  testam^tary  capacity. 
AM)ellants  insist,  under  their  first  and  second 
assignments  of  error,  that  the  evidoice  shows 
without  dlq;>ute  that  she  was,  while  app^- 
lees  contend  with  equal  earnestness  that  the 
evidence  is  sufficient  to  support  the  Jury's 
finding  to  the  contrary. 
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[1]  W«  have  carefnlly  examined  the  evl- 
dcnosh  aad  fed  unable  to  say  that  ttie  court 
erred  la  BObiolttliis  tbe  isaoe  to  tbe  jniy*  or 
that  tbe  Terdlct  In  anawor  to  that  Issae  la 
wboUj  uunipported  by  the  evidence.  It  Is 
tnie  that  the  eminent  counsel  who  prepared 
the  wai,  the  banker  of  the  deceased,  the  wit- 
nesses to  the  will,  and  others,  testified  and 
gave  it  as  their  tmhesltatlng  opinion  that  at 
the  time  ot  the  execution  of  the  will  Mrs. 
Volenttne  was  sound  of  mind  and  of  testa- 
menta^  capacity.  On  Ihe  contrary,  howeTer, 
contestants  and  others  testified  to  long-con- 
tinued and  Intimate  rations  with  the  de- 
ceased, and  gave  opinions  that  she  was  not 
of  sound  mind,  and  in  connection  with  such 
opinions  stated  numerous  abnormal  actions, 
words,  and  apparent  delu^ona  of  the  de- 
ceased, which,  on  the  whole,  as  it  seems  to 
us,  leaves  the  quesUons  one  of  facti  proper 
for  the  determination  of  the  Jury.  We  can- 
not tiierefore  reverse  the  Jodgmoit  as  urged 
on  this  lssa& 

[2]  We  are  of  the  opinion,  howerer,  that 
the  court  erred,  as  set  fortii  In  the  sixth, 
serenth,  and  dgbUi  assignments  of  error. 
The  question,  presmted  In  the  sixlh  and 
seventh  assignments  may  be  Illustrated  by 
tbe  bill  of  exception  taken  during  the  ex- 
amination of  tbe  witness  J.  L.  Ctmnli^iam. 
J.  Ii.  Cunnlngbam  had  testified  as  a  witness 
in  behalf  of  the  proponents  to  tbe  effect  that 
he  had  long  been  tbe  banker  of  Mrs.  Jane 
Volentlne;  that  at  or  about  the  time  of  tbe 
execution  of  the  will  In  question  she  had 
consulted  him  wlQi  reference  thereto,  and 
that  at  the  time  of  Its  execution.  In  his  Judg- 
ment, Mrs.  Volentlne  was  of  raitlreiy  sound 
and  disposing  mind.  The  Mil  of  exception 
thus  reads,  omitting  fomml  parts: 

"During  the  cross-examination  of  propon- 
ents witness  J.  L.  CnnDingham,  counsel  for  con- 
testants saked  the  witnesB  whether  he  bad  not 
heard  of  the  deceased  Mrs.  Jane  Tolentfne's 
being  sick  at  Charlie  Dalton's  in  the  summer 
of  1912,  as  to  how  long  she  bos  stayed  there, 
and  whether  he  had  not  heard  that  her  mind 
was  gone  at  that  time.  Counsel  for  propon- 
euts  objected  to  the  questions  and  answers  of 
the  witaess  thereto  on  the  ground  that  counsel 
was  assuming  that  said  Jane  Volentlne  had 
been  iU  at  Charlie  Dalton's  at  the  time  men- 
tioned, and  that  her  mind  was  then  gone,  and 
thereby  indirectly  permitted  to  so  testify  before 
the.  jury,  on  the  ground  that  it  was  wholly  im- 
material whether  the  witaess  had  heard  such 
rumors  or  reports,  if  there  were  such,  and  on 
the  further  ground  that  If  witness  bad  beard 
such  rumors  or  reports  same  would  be  purely 
hearsay  and  inadmissible,  touching  the  mcntd 
condition  of  the  deceased,  and  because  highly 
prejudicial  to  the  proponents.  Which  objec- 
tions  were  by  the  court  overruled,  and  the  wit- 
ness was  permitted  to  testify,  and  did  testify, 
in  answer  to  said  questions  in  substance  that 
be  heard  of  the  deceased  being  insace  at  Char- 
lie Dalton's  in  the  summer  of  1012,  and  that, 
concerning  whether  the  'deceased's  mind  was 
gone  at  said  time.  It  might  be  that  way,  but 
witness  could  not  be  positive  abont  it.  To 
whidi  action  of  the  court  overruling  add  objec- 


tions and  In  admitting  said  testimony  and  to 
the  action  of  the  coaoael  in  propounding  the 
questions  aforesaid  proponents,  excepted  at  the 
time  and  here  now  tender  this  their  bill  of  ex- 
ception Mo.  2,  and  ask  that  aame  be  approved, 
filed,  and  mads  a  part  of  the  record  in  this 
case." 

From  this  bUl  of  exceptlmi.  It  la  apparent; 
we  think,  that  the  court  erred  In  thus  p^ 
mlttlng  a  mere  rumor  or  report,  favorable 
to  contestants,  to  be  Imported  Into  the  case. 
The  word^  acttons,  and  ai^arance  of  Mrs, 
Volentlne  at  the  time  of  her  sickness  at 
Charlie  Dalton's  tat  the  summer  <^  1912,  if 
she  was  then  and  there  sick,  were  perhaps 
admissible  on  the  issue  of  whetiier  she  was 
then  of  sound  mind,  but,  if  so,  th^  should 
be  shown  by  witnesses,  if  any,  who  then  ob> 
served  her  and  knew  of  her  actions,  etc.  But 
a  mere  report,  founded  thereon,  that  became 
extant  In  the  community,  and  that  may  have 
been  heard  by  Hr.  Cunnbighara,  was  only  an 
opinion  of  unMentlfled  perscms,  not  under 
oath,  not  shown  to  have  knowledge  <^  the 
facts,  and  as  to  flie  proponents  purely  heai^ 
say. 

[3]  Of  a  Ufce  (Character  la  the  errw  of  the 
court  In  permitting  the  contestants  on  direct 
examination  of  their  wltnoa  Hal  FletcbM  to 
prove  by  him  that  during  the  year  IBll  "his 
attention  had  bem  attracted  by  wltnesaf 
mother  to  the  condition  of  Mrs.  Volentlne^s 
mind  at  that  tima"  Tbe  drcumstances,  if 
any,  whldi  i«ompted  tiie  motho-  of  witness 
to  call  his  attoititm  to  the  condition  at  Mrs. 
Volentiine's  mind  at  the  time  he  speaks  of, 
were  not  b^iore  the  Jvry,  so  ftr  as  called  to 
our  attention,  and  to  Inject  into  the  case  as 
evidmce  the  inference  that  Hal  Fletcher's 
mother  was  of  the  opinion  that  something  was 
the  mattw  with  Mrs.  Volentine's  mind  was 
wholly  unwarranted.  If  the  moth»  knew 
anything  relevant  to  the  Issue,  she  efhould 
have  been  called  and  sworn  as  a  witness,  to 
tbe  Old  that  the  Jury  and  court  might  pass 
upon  whether  her  conclusion  was  reasonable 
or  otherwise.  Hal  Iletcher  gave  his  opin- 
ion, but  contestants  were  not  entitled  to 
have  It  reinforced  by  the  ex  parte  declara- 
tion or  action  of  his  mother  as  against  the 
objections  of  the  proponents. 

The  errors  last  above  Indicated,  we  think, 
require  a  reversal  of  tiie  Judgment  While 
we  have  decided  that  the  evldrace  of  Hra. 
Volentin^B  sanity  at  the  time  of  the  execu- 
tion of  her  will  cannot  be  said,  under  the 
evidence  as  submitted. to  us,  to  be  wholly  un- 
disputed, yet  the  evidence  relating  to  the 
Issues  Is  very  sharply  confilctlng,  if  Indeed  it 
does  not  pr^nderate  in  flavor  of  the  pro- 
ponents. In  view  of  which,  we  think  the 
errors  above  Indicated  were  highly  prejudi- 
cial to  the  proponents,  and  because  of  which, 
as  stated,  the  iKAga/eot  must  be  reversed. 

Other  assignments  have  been  examined, 
but  are  not  of  importance,  and  are  overruled 
without  discussion. 
Judgment  reversed  and  remanded. 
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HODGES  DRILLING  CO.  v.  TYLER  et  al. 
(No.  9744.) 

(Court  of  Civil  Appeals  of  Texas.  Fort  Worth. 
Mar  21,  1821.  Bebearing  Denied  Jime  26, 
1921.) 

1.  Appeal  ud  aiTor  «=s>384(l)— P>rtBenhlp*t 
appeal  bead  ivflloleBt  to  give  ooart  Inrlidlo- 
tloa. 

Becitali  in  an  appeal  bond  filed  defendant 
partnership  having  shown  e  desire  on  the  part 
of  all  defendants  to  appeal,  and  the  bond  being 
signed  not  only  by  the  firm  name,  bat  by  both 
of  its  members  individaally,  Md,  that  «uch  ap- 
peal bond  is  sufficient  to  give  the  Comt  of 
Civil  Appeals  Jurisdiction  to  determine  the  ap- 
peal, particularly  in  view  of  Vernon's  SayleB* 
Ann.  Civ.  St  1914,  art.  1609,  providing  that, 
when  there  is  a  defect  of  aabstanee  or  form 
in  any  appeal  bond,  on  motion  to  dlamiaa  %  the 
court  may  allow  an  amendment 

2.  Partiee  «s»40(2)~lntervener  nust  show  la- 
terait  In  •abjeot-mattar. 

To  entitle  one  to  intervene  in  a  suit  he 
must  show  by  proper  averments  that  he  has 
an  interest  in  the  subject-matter  of  the  suit. 

S.  Raoalvert  «»3  —  RMalvaraklp  aa  aaxlllary 
prooeediBf. 

In  an  ordinary  civil  action  involving  prop- 
erty rights  between  parties,  the  appointment  of 
a  receiver  is  merely  an  auxiliary  proceeding,  in- 
cidental to  the  reUef  sooght;  suit  cannot  be 
maintained  solely  to  place  property  in  tiie  hands 
of  a  receiver. 

4.  Parties  <8=»40(2)— le  eredltora'  auH  against 
drillers  of  oil  well  for  tatarvenor,  Inlervea- 
tlOB  Inpraperly  allowed. 

In  suit  against  insolvent  drillers  of  an  oU 
well  for  appointment  of  receiver  to  finish  the 
well  in  accordance  with  the  terms  of  defendants' 
drilling  contract  with  an  intervener  that  plain- 
tiff creditor  of  the  drillers  might  coUect  his 
debt  from  them,  the  intervener  not  showing  any 
interest  in  the  subject-matter  of  the  suit,  held, 
tiiat  the  intervention  by  the  association  for 
which  the  well  was  being  drilled  was  improperly 
allowed;  the  suit  not  being  in  behalf  of  all  cred- 
itors of  the  driUers  to  wind  np  their  bustnesa. 

5.  Receivers  «=>35(l)  —  Ex  parte  petition 
must  show  pres&lag  necessity  for  haste. 

To  entitle  plaintiff  to  appointment  of  re- 
ceiver on  ex  parte  faeariug,  the  petiUon  must 
not  only  allege  snfficient  facts,  but  mnst  show 
that  there  is  no  other  remedy  which  will  pro- 
tect plaintiff,  and  that  there  is  a  presmng  neces- 
sity for  haste. 

Appeal  from  district  Court,  Stephens  Coun- 
ty; C.  O.  Hamlin,  Judge. 

Suit  by  Alfred  Tyler  against  the  Hodges 
Drilling  Company,  wherein  the  P«i-Breck 
Oil  Association  intervened.  From  an  order 
appointing  a  receiver,  defendant  appeals. 
Order  of  appt^tment  reversed,  and  rectiv- 
embtp  vacated. 


Frank  S.  Roberta,  <3t  BntAmMs^  aoA  B;. 
W.  Boanda,  of  Fort  Worth,  finr  appeUuit 

Batonan,  Goi^ns  ft  Leavertoii,  of  Bntk- 
enrtdge^  for  appellees. 

DUNKLIN,  J.  The  Hodges  Drilling  Com- 
pany,  a  partnership  firm  which  was  engaged 
in  the  business  of  drilling  oil  wells,  has  ap- 
pealed from  an  order  appointing  a  receiver, 
who  was  clothed  with  authority  to  Immedi- 
ately take  charge  of  all  the  assets  of  the  firm. 
Including  drUUng  machinery,  tools,  and  sup- 
plies of  every  description. 

The  suit  WAS  instituted  by  AJtreA  Tyler, 
doing  business  la  the  name  of  the  Brecken- 
rldge  CJasing  Crew,  and  on  the  same  day 
plaintiff's  petition  was  filed  a  plea  of  inter- 
vention was  filed  by  the  Pen-Breck  OU  As- 
sociation, designating  itself  as  a  "trust  es- 
tate," each  of  said  pleadings  coDtalnlng  a 
prayer  for  the  appointment  of  a  receiver,  the 
Intervener  adopting  the  allegations  contained 
in  plaintiffs  petition  of  facta  authorizing  the 
appointment  of  a  receiver,  and  la  addition 
thereto  aUoglav  fnrCber  fai^  to  warrant  tbat 
reUef. 

The  appointment  of  the  receiver  was  made 
without  notice  to  the  defendant  on  March  22, 
1921.  The  order  of  appointm^t  recited  that 
leave  was  granted  to  the  intervener  to  file 
its  plea,  and  that  the  receiver  was  appointed 
upon  a  consideration  of  the  allegations  in 
the  plalnttfTs  petition  and  those  in  the  plea 
of  Intervention,  and,  after  hearing  evidence 
thereon,  plaintiff's  p^tltm  and  the  plea  of 
intervention  were  both  duly  verified. 

[1]  The  appellees  contend  that  this  court 
is  without  Jurisdiction  to  determine  this 
appeal,  upon  the  alleged  ground  that,  as 
shown  by  the  appeal  bond,  only  the  Hodges 
Drilling  Company,  and  not  the  individuals 
composing  that  firm,  has  prosecuted  an  ap- 
peal, and  that,  since  a  partnership  has  no 
legal  entity.  It  cannot,  as  a  firm,  independ- 
ently of  its  constituttit  members,  lawfully 
prosecute  an  appeaL 

The  appeal  bond,  after  reciting  the  order  of 
court  appointing  the  receiver,  contains  this 
language: 

"From  whldi  jndgment  the  said  Hodge  Drill- 
ing Company,  defendants,  have  taken  an  appeal 
to  our  honorable  Court  of  Civil  Appeals  for 
the  Second  Sopreme  Judicial  of  the  State  of 
Texas,  sitting  at  Fort  Worth,  Ter. 

"Now,  therefore,  we,  the  said  Hodges  I>rill- 
ing  Company,  a  copartnership  composed  of  8. 
T.  Hodges,  Jr.,  and  John  Haley,  as  prindpal  and 
the  other  signers  hereto,  as  Wreties,  acknowl- 
edge ourselves  bound  to  pay  to  the  said  Alfred 
Tyler,  plaintiff,  and  Pen-Breck  Oil  Assodation, 
as  interveners,  the  sum  of  $200,  conditioned  that 
said  Bodges  Drilling  Company  shall  proseente 
their  appeal  with  effect,"  etc. 

The  bond  Is  signed  "Hodges  Drilling  Com- 
pany, Principal,  by  S.  T.  Hodges,  Jr.,"  and  by 
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P.  E.  Pearson,  H.  M.  Harrison,  S.  T.  Dodges, 
Jr.,  and  J.  W.  Haley,  as  sureties. 

We  are  of  the  opinion  that  the  contention 
so  made  ts  without  merit.  The  recitals  in 
the  bond  cleariy  show  a  desire  on  the  part  of 
all  the  defendants  to  appeal,  and  the  bond 
is  signed  not  onl;  by  the  firm  name,  but 
both  of  Ita  members  IndlTidnally.  The  fact 
that  the  individual  members  signed  as  sure- 
ties did  not  make  their  liability  any  less,  and 
there  were  two  other  sureties  also.  The 
objection  made  Is  top  technical  to  dein-lve  the 
def^dants  of  their  right  to  be  heard  on  ap- 
peal from  the  order  complained  of.  Besides, 
artldn  1609,  T.  S.  Tex.  CIt.  Stats.,  reads  as 
follows: 

"When  there  Is  a  defect  of  snbstanee  or  form 
in  any  appeal  or  writ  of  error  bond,  on  motion 
to  dismiss  the  same  for  such  defect,  tiie  court 
mmj  allow  the  same  to  be  unaided  by  filing  In 
the  said  courts  of  dvO  appeals  a  new  bond,  on 
BOiA  terms  as  the  court  may.  prescrlbs." 

No  motion  was  made  by  appellees  to  dis- 
miss the  appeal  for  lack  of  a  auffldent  ai«>eal 
bond,  but  the  lack  of  Jurisdiction  of  this  court 
for  aU^^  defacta  in  the  bond  Is  made  for 
the  first  time  in  brl^  filed  by  ajppellees  in 
T«|^  to  appeUant^  brlefB  and  presented  for 
the  first  time  on  a  submission  of  the  case  on 
lis  mf  rlts. 

In  view  of  tlw  fiict  that  It  clearly  aiv>earfl 
from  the  recitals  In  the  bond  that  all  the  de- 
fendants were  prosecuting  an  appeal  from  the 
order  of  the  trial  court,  uid  since  all  those 
defendants  signed  the  bond  and  became  liable 
thereon,  we  paceir«  no  sufficient  reason  why 
the  article  of  the  statute  quoted  above  Is 
not  applicable;  and  we  believe  that  this  case 
ia  clearly  distinguishable,  on  the  facts,  from 
the  case  of  Style  v.  Lantrlp,  171  S.  W.  786, 
tdted  by  the  appellees. 

[21  It  Is  a  familiar  rule  that  to  entitle  one 
to  intervene  In  a  suit  he  must  sbow  by  proper 
averments  that  he  has  an  interest  In  the 
subject-matter  of  the  suit  Irvin  v.  Ellis, 
76  Tex.  164, 13  S.  W.  22 ;  Ryan  v.  Goldfrank, 
68  Tex.  356;  Bodrlgues  v.  Trevino,  64  Tex. 
198 ;  Fanblon  v.  Rogers,  66  Tex.  472, 1  S.  W. 

loa 

[S]  It  is  also  true  that  In  an  ordinary  civil 
action  Involving  property  rights  between 
parties  the  appointment  of  a  receiver  is  mere- 
ly an  auxiliary  proceeding  which  is  incidental 
to  the  relief  sought,  and  that  a  suit  cannot 
be  maintained  for  the  sole  and  only  purpose 
of  idadog  property  in  the  hands  of  a  receiver. 
Webb  r.  Allen.  16  Tex.  Civ.  App.  605.  40  S. 
W.  842;  Hermann  v.  Thomas.  143  S.  W.  195; 
T.  &  P.  Ry.  Co.  V.  Gay.  86  Tex.  582,  26  S.  W. 
089,  25  li.  R.  A.  62:  High  on  Receivers,  {  17. 

The  petition  of  the  plaintiff  contained  al- 
legations BubstantiaUy  as  follows:  The  de- 
foidants  entered  into  a  contract  with  the 
Poi-Bredc  (Ml  Association  by  the  terms  of 
whlcb  thej  ogned  to  drlU  for  that  assoda- 


tiott  what  Is  commonly  known  as  an  oil  or 
gas  well  upon  a  tract  of  66  acres  of  land  in 
Stephens  county ;  the  defendants  agreeing  to 
furnish  labor,  material,  machinery,  and  ap- 
pliances necessary  to  complete  the  well 
Thereafter,  at  the  special  instance  and  re- 
quest of  the  def^dants,  the  plaintiff  per- 
formed certain  services  in  connection  with 
the  drilling  on  the  well,  for  which  defendants 
ate  Indebted  to  the  plaintltr,  for  the  sum  of 
$480,  and  also  performed  labor  in  connection 
with  the  drilling  of  another  well  for  which 
defendants  are  indebted  In  the  sum  of  $260, 
and  defmdants  have  failed  to  pay  the  plain- 
tiff any  port  of  the  debts  so  owing  to  him. 

The  defendants  are  also  Indebted  to  many 
other  parties  for  labor  and  material  in  ctm- 
nectlon  with  their  effort  to  drill  the  well 
which  they  contracted  to  drill,  and  have  fail- 
ed and  refused  to  pay  such  perams  the 
amount  they  owe  them  therefor. 

Upon  tnfwmation  and  belief,  plaintiff  al- 
leged further  that  the  def^donts  are  now  In- 
solvent and  without  funds  with  whlcb  to  pay 
their  Indebtedness  to  idalntiff  and  other  per- 
sons, or  to  calT7  out  and  complete  the  drill- 
ing C(mtract  th^  made  witii  the  Poi-Bredc 
Oil  Assodation.  It  Is  further  alleged  that 
the  defendants  had  given  to  plaintiff  in  part 
payment  of  the  debt  they  owed  him  a  worth- 
less check  for  the  sum  of  $100.  The  petition 
contains  these  further  allegations: 

"Flaintiff  farther  shows  that,  according  to 
his  information  and  bdlef,  the  defendants,  and 
each  of  them,  are  iosolvent  and  are  unable  to 
finance  and  otherwise  carry  out  and  perform 
their  said  contract  and  to  pay  thin  plaintiff  the 
amount  due  to  him.  Plaintiff  shows  that  he  has 
DO  adequate  remedy  at  law  by  which  to  collect 
the  amount  due  to  him  by  defendants,  and  that 
be  will  suffer  irreparable  injury  by  reason  of 
the  facts  hereinabove  set  forth  unleBS  the  prop- 
erties of  the  defendants  are  taken  in  charge 
by  a  receiver  and  operated  under  his  super- 
vision and  direction,  and  on  account  of  all  of 
said  matters  and  the  fraud  heretofore  perpe- 
trated upon  this  plaintiff  by  giving  and  deliver- 
ing to  him  a  check  which  was  afterwards  dis- 
honored as  above  sbowo,  this  plaintiff  shows 
the  court  that  a  receiver  ought  and  should  be 
appointed  herein  with  authority  and  power  to 
carry  out  and  perform  the  contract  of  the  de- 
fendants with  the  Pen-Breck  Oil  Association 
and  pay  off  and  discharge  the  obligations  of  said 
defendants  from  the  proceeds  of  such  perform- 
ance. Plaintiff  also  shows  the  coart  that  the 
necessi^  for  the  appointment  of  such  receiver 
is  immediate  and  urgent  and  that  such  appoint- 
ment should  be  made  without  any  delay  what- 
ever. 

"Premises  considered,  plaintiff  prays  that 
upon  hearing  hereof  the  court  make  and  enter 
an  order  herein  appointing  some  suitable  and 
proper  person  as  receiver  of  tiie  properties  and 
assets  of  the  defendants  herein,  which  are  lo- 
cated upon  the  lands  herefnabove  described,  and 
which  are  being,  or  have  heretofore  been,  de- 
scribed, and  which  are  being,  or  have  hereto- 
fore been,  used  in  connection  with  the  drilliug 
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operatloDs  on  said  lauds,  and  that  such  receiver 
be  given  full  power  and  .authoritjr  to  perform 
and  carry  out  the  contract  above  mentioned  and 
pay  off  the  daims  of  tiiia  plaintUE  and  aaeh  oth- 
er dahns  a«  may  be  properly  dae  and  eatablisb- 
ed  herein,  and  tiliat  auch  receiver  be  ^ven  soch 
other  powers  and  authority  aa  are  usual  and 
inddeot  to  receiverships  in  cases  of  this  nature, 
and  as  may  seem  right  and  proper  to  the  court" 

Further  than  as  above  stated,  the  petition 
contains  ho  allegations  to  support  the  con- 
clusion alleged  that  there  is  an  urgent  neces- 
sity for  an  immediate  appointment  of  a  re- 
ceiver to  take  charge  of  the  property  in  order 
to  Insure  the  collection  of  plaintiff's  debt, 
and  that  unless  such  appointment  is  made 
plaintiff  vill  suffer  irreparable  injury;  nor 
does  the  petition  contain  any  showing  that  a 
receiver,  If  appointed,  could  secure  funds 
necessary  to  finish  the  contract  of  drilling 
which  defendants  had  made. 

In  the  plea  of  intervention  filed  by  the 
Pen-Breck  Oil  Association  the.  allegations  in 
plaintiff's  petition  were  referred  to  and 
adopted  as  containing  a  showing  of  right  for 
the  appointment  of  a  receiver.  -Furthermore, 
after  alleging  specifically  the  drilling  contract 
made  by  defendants  with  it,  which  plaintUF 
had  alleged,  the  plea  of  intervention  contain- 
ed further  allegations  to  the  ^ect  that  since 
the  defendants  began  drilling  the  well  con- 
tracted for  they  have  pursued  the  work  "at 
intervals,"  and  have  not  given  iM:t)per  at- 
tention to  the  woi^,  and  have  not  given  the 
work  proper  supervision,  and  have  not  prose- 
cuted it  actively  and  coatlnuously,  as  requir- 
ed by  the  contract,  and  that  defmdantB  have 
been  "desultory  and  cardeas  about  Batb 
drUUng." 

According  to  further  allegations,  defend- 
ants have  not  used  some  of  the  funds  advanc- 
ed by  the  Intervener  to  them  on  said  con- 
tract for  the  purpose  of  drilling  the  well, 
but  have  used  it  for  other  purposes  and  have 
left  unpaid  certain  debts  incurred  by  th^  on 
account  of  drilling  operations.  It  was  fur- 
ther alleged  that  numerous  parties  who  per- 
formed labor  for  defendants  are  threatening 
to  file  liens  on  the  lease  upon  which  the  weH 
was  drilled;  that  Intervener,  in  order  to 
prevent  the  filing  of  such  liens,  has  advanced 
some  $860  to  pay  off  said  claims,  and  de- 
fendants have  failed  and  refused  to  reim- 
burse the  Intervener  therefor.  It  was  fur^ 
ther  alleged  that  defendants  had  drilled  the 
well  to  a  depth  of  1,700  feet,  in  doing  which 
they  had  set  12%-inch  casing  to  a  depth  of 
1,535  feet,  contrary  to  the  Instructions  of  the 
intervener  not  to  set  such  casing  to  a  depth 
lower  than  1,200  feet.  On  account  of  the 
great  weight  of  such  casing  and  on  account 
fxC  the  depth  to  which  it  bad  been  the  cas- 
ing had  collapsed,  and  the  well  had  thereby 
beoi  mined  and  lost  Atber  the  collapse  of 
the  easing  defendants  made  an  unBuccessful 
effort  to  remove  it  from  t3ie  well,  and,  falling 
to  accomplish  that  result,  they  aband<med  the 


well  and  **Bkldded"  the  rig  and  began  anoth- 
er well,  which  apparently  will  not  be  a  pro- 
ducing well  because  of  the  incompetency  of 
the  defmdants  to  drill  It  properly,  and  be- 
cause it  is  located  too  near  the  first  welL 

It  was  further  alleged  that  in  the  drilling 
contract  the  defendants  had  agreed  to  p&y 
Intervener  a  penalty  of  $50  per  day  for  their 
failure  to  finish  the  well  within  the  time  re- 
quired by  the  contract,  and  ttiat  by  reason  of 
the  breach  of  the  contract  defendants  wlU 
become  liable  to  the  intwrearas  In  tlie  sum 
of  $25,000. 

The  i^ea  of  Intervoition  contains  this  fur- 
ther ailegati<m: 

"This  hitervener  further  shows  tliat  nnder 

the  terms  of  the  contract  between  intervener  and 
the  defendants  it  is  provided  in  substance  tliat, 
if  the  defendants  ahaU  neglect  or  discontinue 
the  work  of  drilling  said  well  for  the  space 
of  ten  days,  such  neglect  or  discontiQuance  shall 
of  itself  be  a  forfeiture  of  all  rights  and  daims 
of  the  defendants  under  said  contract,  without 
any  notice  or  demand  on  the  part  of  the  in- 
tervener, and  that  said  intervener  shall  have 
the  right  at  any  time,  after  such  forfeitnre,  to 
take  possession  of  said  well  and  discontmue  the 
drilling  tiiereof,  at  its  pleasure,  dismantle  or 
abandon  the  same,  without  any  liability  to  de- 
fendants, if  it  BO  desires,  and  that  at  any  time 
after  such  forfeiture,  if  it  so  elects,  intervener 
might  take  possession  of -the  well  and  tools  and 
appliances  of  defendant  and  drill  aaid  well  to 
completion. 

"This  intervener  shows  to  the  court  that  the 
defendants  have  in  fact  neclected  and  discon- 
tinued the  work  of  drUlbig  said  well  for  a  space 
of  more  tiian  ten  days,  and  that  by  reaaoa 
thereof  said  defendants  have  forfeited  all  rights 
and  daims  under  their  contract  with  intervener, 
and  this  intervener  has  neglected  to  take  charge 
and  control  of  the  tools,  apparatus,  and  appli- 
ances of  defendant  on  said  lease,  aa  is  provided 
in  said  contract** 

It  was  further  alleged  that  during  tlie  sus- 
pension of  the  work  on  the  wdl  the  defend- 
ants have  left  the  rig  and  machinery  unat- 
tended, thereby  subjecting  It  to  danger  of 
destruction  by  fire ;  that,  if  the  well  contract- 
ed for  is  unreasonably  delayed,  intervener 
win  be  damaged  in  the  loss  of  oil,  which  will 
be  drawn  from  Its  lease  by  othw  wells  on 
adjoining  leasee. 

But  the  plea  of  intervention  contains  no 
allegation  that  a  receiver  of  the  propo-ty 
would  probably  be  able  to  raise  funds  neces- 
sary to  finish  the  well  which  defendants  had 
contracted  to  drill,  nor  did  the  plea  of  In- 
tervention allege  any  facts  other  than  those 
referred  to  above  to  show  an  urgent  necessity 
for  immediate  ap[>olntment  of  a  recelw  to 
take  charge  of  the  property. 

[4]  Plaintiffs  petition  does  not  purport  to 
be  a  suit  in  behalf  of  all  of  defoidants'  cred- 
itors, for  the  purpose  of  winding  up  th^ 
business  and  subjecting  their  assets  to  the 
payment  of  th^  debts  gwnally.  The  same 
is  true  ot  Uie  plea  o£  iuterrention.  In  eadi 
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oait  the  chief  pnrpose  of  tbe  complaining 
party  in  desiring  the  appointment  of  a  re- 
celTOT  was  to  have  the  receiver  finish  the  well 
In  accordance  with  the  terma  of  defendants' 
drilling  contract  with  the  Interrener,  to  tho 
ultimate  end  that  the  pleader  may,  aa  a  re- 
sult of  the  completion  of  said  contract,  c61- 
lect  his  debt  Under  Buch  circumstance  and 
In  view  of  the  further  fact  that  the  interven- 
ed did  not  show  any  interest  In  the  subject- 
matter  of  plaintiffs'  suit,  we  believe  that  the 
Intervention  was  Improperly  allowed. 

But,  eves  thon^  the  plaintiffs'  petition 
should  be  amstrued  as  a  suit  In  bdialf  of  all 
the  creditors,  the  defendants,  in  which  tbe 
Intwrener  as  (me  of  the  creditors  had  a  ilgh^ 
to  Join  for  the  purpose  of  winding  up  defend- 
ants' bnslneas,  haviiv  aU  thtf  r  assets  placed 
in  the  hands  of  a  recdvtt-  to  be  sold  and  the 
proceeds  thereof  applied  to  the  payment  of 
tbelr  debts,  sevo^theleBs  we  do  not  beUere 
that  theaee  was  a  suffldent  showing  of  sudi  an 
emergent  necessity  for  an  immediate  ap- 
pointment of  a  receive  as  to  authorize  such 
an  appointment  on  an  ex  parte  hearing  and 
without  notice  to  tbe  defendants. 

In  Security  Land  Co.  t.  South  Texas  Ue- 
TeK^ent  Co.,  142  S.  W.  1104,  the  following 
Is  said: 

"To  entitle  a  plaintiff  to  the  appointment  of  a 
receiver  upon  an  ex  parte  hearing,  the  petition 
must  not  only  allege  facte  sufficient  to  authorise 
the  appointment  of  a  receiver,  but  must  fur- 
ther ^ow  that  there  is  no  other  remedy  wbicb 
will  protect  plaintiff,  and  there  la  such  pressing 
neeesBty  for  haste  In  making  the  appointment 
that  plaintiffs  would  likely  suffer  irreparable 
loss  if  tbe  appointment  was  ddayed  until  no- 
tice was  i^ven  the  defendant  and  a  full  hearing 
had." 

In  Haywood  v.  Scarborough,  41  Tex.  Civ. 
An).  443.  92  S.  W.  815,  the  court  used  this 
languid: 

"If,  under  tbe  allegationa  of  the  petition,  it 
had  been  proper  to  appoint  a  receiver  at  aU, 
clearly  no  case  is  made  justifyiiig  such  action 
without  notice  to  appellant  In  order  to  justify 
the  appointment  of  a  receiver,  without  notice 
to  the  adverse  party,  not  only  must  a  proper 
case  be  made  for  tbe  appointment,  but  in  ad- 
dition, the  facts  should  be  disclosed  showing 
andi  pressing  emergency  and  tbe  existence  of 
■ach  rircnmstancea  as  to  render  an  imme^ate 
nppi^tment  idthout  notice  necessary  for  the 
protection  of  tbe  rights  of  the  appUcsnt" 

[B]  Those  excerpts  contain  correct  an- 
nouncements of  the  rule  of  law  applicable  In 
this  case,  and,  tested  by  that  rule,  the  al- 
Ic^tlons,  one  by  the  plaintiff  and  the  other 
by  the  Intervener,  even  if  oonstroed  together, 
as  the  court  did  c<msider  them,  were  insuOl- 
clent  to  warrant  the  summary  action  of  the 
court  in  appointing  a  receiver  to  take  charge 
of  the  defendants'  pn^ertyf  without  giving 
them  any  oiVMnrtnnlty  to  be  beard.  as 


alleged  by  the  intervener,  it  had  tbe  right  to 
take  charge  of  the  defendants'  machinery 
and  tools  and  finish  the  well,  no  reason  la 
shown  why^it  baa  not  done  so,  nor  why  It 
cannot  do  io.  The  pleading  contains  no  al- 
legation of  the  def^dants'  refusal  to  per- 
mit such  a  course,  and  If  the  Interv^er  has 
tbe  right  to  accomplish  the  same  purpose 
which  could  be  accomplished  through  a  re- 
ceiver, it  is  in  no  position  td  Invoke  the  aid 
of  a  court  of  eiiuity  by  the  appointment  of  a 
receiver. 

For  the  reascms  noted,  we  are  of  the  opin- 
ion that  tbe  court  erred  in  appointing  tbe 
receiver,  and  therefore  the  order  of  appolnt> 
ment  Is  revarsed,  and  tbe  recelTershlp  is  now 
here  vacated. 


CITY  OF  HOUSTON  v.  SCOTTISH  RITE 
BENEV.  ABS'N.   (No.  7218.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
June  8,  1816.  Bebearing  Granted 
June  16,  1921.) 

On  Motion  for  Behearing. 

TaxatiOB  «=324t(3)-Masonlc  association  sot 
an  InstltutloR  of  "purely  psMlo  cbarlty^  for 
exanptioB  purposes. 

Incorporated  Scottish  Bite  Benevolent  As* 
sociation,  a  Masonic  order,  organized,  according 
to  its  charter,  to  provide  for  the  relief  of  needy 
Masons,  their  wives,  widows,  mothers,  and 
children,  etc.  Mi  not  an  institution  of  "pure- 
ly public  Charity,"  within  Const  art  8,  S  2. 
BO  that  its  property  was  subject  to  taxation  by 
the  city  wherein  located. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Furdy 
PubUc  Charity.] 

Appeal  from  District  Court  Harris  Coun- 
ty; Wm.  Mssteraon,  Judge. 

Suit  by  tbB  Olty  of  Houston  against  tbe 
Scottish  Bite  Bmevolent  Association.  From 
decree  for  defendant,  plaintiff  appeals.  Bo> 
versed,  and  rendered  in  conformity  to  an- 
swers by  the  SnpEsme  Ooort  to  eertlfled  ques- 
tions (230  8.  W.  978). 

J.  C.  HuftdMBon,  Jr„  of  Houston,  for  ap- 
pellant 

Baldwin  &  Baldwin,  of  J^mston,  for  apptf- 
lee. 

hANE,  3.  This  Is  a  suit  brought  by  the 
dty  of  Houston  against  the  Scottish  Kite 
Benevolent  Association,  a  corporation,  here- 
inafter called  Association,  to  recover  taxes 
alleged  to  be  due  by  said  Association  to  said 
dty  on  a  building  situated  In  Houston, 
known  as  its  Cathedral,  and  for  a  foredo- 
Bure  of  the  statutory  tax  lien  on  said  prop- 
erty. 

Tbe  cause  was  sabmtttsd  to  tbe  court  un- 
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der  an  agreed  Btatanoit  of  the  matters  In 
controversy  and  of  the  facts  applicable  to 
matters  In  Issue,  as  provided  for  by  article 
1949  of  the  Revised  Statutes  of^Texas. 

The  agreed  statement  of  the  matters  and 
statement  of  the  facts  applicable  to  the  mat- 
ters at  Issue,  as  certified  by  the  trial  court, 
Is  as  follows: 

"On  the  trial  of  the  ahove-entitled  and  nnm- 
T)ered  cause  the  same  is,  and  shall  hereby  be, 
submitted  upon  the  agreed  Btatement  of  facts 
hereinafter  set  forth,  which  said  statement  con- 
stitutM  all  the  facts  presented  at  the  trial,  and 
that  the  sole  and  only  gaestlon  to  ba  detemdned 
by  the  trial  court,  as  well  as  the  Coart  of  GivU 
Appeals  and  the  Supreme  Court  in  the  event 
of  an  appeal.  Is  as  to  whether  or  not,  under 
the  agreed  statement  of  facts,  the  defendant, 
the  Scottish  Rite  Benevolent  Association  of 
Houston,  Texas,  is  liable  to  the  payment  of 
taxes,  under  the  Constitution  and  laws  of 
the  state  of  Texas,  or  Is  said  property  ex- 
empt from  taxation.  If  exempt,  then  judgment 
shall  be  rendered  for  the  defendants.  If  not 
exempt,  then  Jadgment  to  be  rendered  for  the 
plaintiff  for  the  sum  of  $878.11,  which  amount 
is  the  taxesj  Interest,  penalties,  and  costs  for 
the  years  1906. 1909,  1910,  1911,  and  1912,  and 
for  foreclosare  for  plaintiff's  tax  lien  on  the 
property  described  in  paragraph  4  of  this  agree- 
ment, against  both  defendants  the  Magnolia 
Camp,  No.  13,  W.  O.  W.,  being  made  a  party 
defendant  because  it  Is  the  present  owner  of 
the  property. 

"Agreed  Statement  of  Facta. 

"That  on  the  20th  day  of  March,  1908,  the 
state  of  Texas  issued  to  the  defendant  the  fol- 
lowing charter: 

"  'State  of  Texas,  County  of  Harris. 

"  'Know  all  men  by  these  presents,  that  the 
members  of  the  Ancient  and  Accepted  Scot- 
tish lute  of  Freemasonry,  of  the  city  of  Hous- 
ton, county  of  Harris,  and  state  of  Texas,  are 
desirous  of  becoming  a  body  corporate. 

"  •(!)  The  name  of  said  corporation  ahall  be 
"the  Scottish  Rite  Benevfdent  Asaodation,  «i 
Houston,  Texas." 

*"(2)  The  purpose  for  which  said  corpora- 
tion Is  formed  Is  to  provide  for  the  relief  of 
needy  Masons,  their  wives,  widows,  mothers, 
and  chUdren,  with  the  right  to  own,  sell,  or 
mortgage  real  estate  for  tiia  use  for  said  cor- 
poration, and  to  sue  and  be  sued  hy  its  corpo- 
rate name. 

"  '(3)  This  corporation  shall  have  its  place  of 
business  in  the  dty  of  HoustoUt  county  of  Har- 
ris, state  ot  Texas. 

"  *(4)  That  the  term  for  whldi  corporation 
Shan  exist  shaH  be  fifty  years. 

"  <(5)  That  said  corporation  has  neither  coi- 
tal stock  nor  assets. 

"'(6)  The  trustees  of  said  corporation  shall 
be  five  in  nomber,  and  for  the  first  year  the 
following  named  persons  shall  be  trustees:  W. 
S.  Hoskins,  Max  Taub,  J.  8.  Wilson,  J.  C. 
Baldwin,  and  A.  J.  Schuremen,  who  each  and 
all  reside  in  the  city  of  Houston,  in  Harris 
county,  Texas.* 

"II,  above  diarter  was  duly  signed,  ac* 
knowledged,  filed,  and  accepted  in  the  Secretary 
of  State's  office,  and  issued  as  required  by  law. 

"III.  That  the  members  of  the  'Ancient  and 


Accepted  Scottish  Rite  of  Treenasonry  of  the 
City  of  Hooston,'  referred  to  in  the  charter, 
iodude  all  members  of  the  San  Jadnto  Lodge 
of  Perfection,  No.  6,  and  Houston  Qiavtat  Rosa 
Croix»  No.  3. 

"IV.  The  corporation  during  the  years  above 
mentioned  was  the  owner  of  lot  8  and  2Sx2S 
feet  off  lot  11,  and  2Sx25  feet  off  lot  12,  and  ad- 
Joining  lot  8,  and  facing  60  feet  on  La  Branch 
street,  and  running  back  125  feet  parallel  with 
Rusk  avenue,  being  in  the  dty  of  Houston,  on 
S.  S.  B.  B.,  Harris  county,  Texas,  together 
with  the  improvements  thereon,  which  consist 
in  what  is  termed  and  styled  the  'Scottish  Bite 
Cathedral,'  this  being  the  only  improvements 
on  said  property,  and  being  a  lodgeroom  for 
the  members  of  said  association.  The  lot  and 
the  building  situated  thereon  are  actually  used 
exclusively  by  membMs  <A  tlis  association,  and 
no  part  of  the  same  Is  rented  or  need  by  any 
other  person  or  institution.  That  the  associa- 
tion owns  no  property  used  with  a  view  of  prof- 
it. That  it  has  no  capital  stock  and  declares 
no  dividends. 

"Y.  The  regular  meetings  of  San  Jadnto 
Lodge  of  Perfection,  No.  6.  are  held  in  said 
lodgeroom  on  the  fourth  ninnday  of  eat^ 
month,  and  d  th«  Hooston  Chapter  of  Rosa 
Croix,  No.  6,  on  the  first  Friday  of  each  month. 
There  are  often  he2d  called  meetings  of  the 
lodges.  Badi  member  pays  annual  dnea  of 
$2^,  while  persons  applying  for  and  taking  de- 
grees pay  to  the  order  $60.  The  sums  derived 
from  these  soorces,  as  well  as  from  all  other 
sources,  over  and  above  the  current  necessary 
ruuning  expenses,  sre  used  for  the  purpose, 
and  for  no  other  purpose,  «xc«pt  as  shown  in 
paragraph  7  hereof,  t^  th«  relief  of  needy 
Masona,  their  wives,  widows,  mothers,  and 
children;  this  relief  not  being  c<mfined  to 
bers  of  this  local  assodation,  but  to  aaj  and 
all  needy  Masona,  their  wives,  widows,  mothers, 
and  children,  when  they  are  not  able  to  pro- 
vide for  themselves.  There  are  no  salaried  or 
paid  officers.  There  is  no  rule  in  the  ritnal  or 
by-laws  relative  to  what  disposition  shall  be 
made  of  its  funds.  The  only  reference  thereto 
is  found  In  the  charter  to  the  associadon. 

"VL  The  funds  of  the  Scottish  Rite  Benevo- 
lent Association  are  voted  to  it  by  the  San 
Jadnto  Lodge  of  Perfection,  No.  6,  and  tiie 
Rose  Croix  Chapter,  No.  5.  These  two  organ- 
izations are  Scottish  Rite  Masonic  Lodges,  the 
membership  consisting  of  Masons  who  have 
attained  the  14th  and  18th  degree.  The  funda 
of  these  two  bodies  are  derived  from  fees  of 
initiation  and  dues  of  members.  The  fees  of 
initiation  are  $22.60  for  the  Lodge  of  Perfection, 
and  $26.00  for  the  Rose  Croix  Chapter,  making 
a  total  of  $47.50.  Dues  of  $2.50  per  year  for 
both  bodies.  In  addition  to  these  funds,  at 
each  stated  meeting  of  the  Lodge  of  Perfec- 
tion and  Rose  Croix  the  Box  of  Fraternal  As- 
sistance is  passed,  with  the  admonition  to  con- 
tribute to  the  relief  of  the  poor  and  distressed 
such  sum  as  the  member  Is  accustomed  to  spend 
needlessly  each  day.  TUs  fund  derived  from 
the  Box  of  Fraternal  Aasistance  is  delivered 
into  the  hands  of  the  almoner,  who  disposes  of 
it  to  whomsoever  may  need  it,  irrespective  of 
afflliation  or  condition,  such  as  may  appeal  to 
him ;  no  report  being  made  of  the  funds  to  ei- 
ther to-day. 

"The  funds  secured  from  these  two  bodies 
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have  beni  liiTeated  fat  a  home  for  those  bodiw 
'to  entUo  them  to  parene  their  vorfc  at  Maaonle 
lodces,  and  at  stated  times,  and  when  broosht 
before  the  bodies,  some  of  the  moner  Is  ap- 
propriated for  Tsrioue  charitable  purposes; 
these  charities  being  dispensed  to  persons 
whether  or  not  the?  are  Bfasons,  the  word 
'Mason'  indadinf  all  members  of  Masonic  fam- 
ilies and  dependents.  There  Is  no  rerenue  re- 
ceiTcd  bj  the  aasodation,  except  some  con- 
tribadons  from  the  two  Masonic  lodges  named 
above.  The  officers  draw  no  salaries. 

"YII.  This  iostitatlon  Is  conducted  for  the 
benefit  of  the  Masonic  order.  All  the  money 
received  from  the  two  Masonic  lodges  mention- 
ed is  used  for  the  members'  benefit,  except 
amounts  voted  to  charities  on  motion  made  by 
some  brother.  The  charities  for  which  money 
ia  voted  are  not  required  by  the  rules  or  by-laws 
of  the  order  to  be  institutions  which  are  con- 
nected with  Masonic  orders.  There  is  no  pro- 
vision in  the  rules  or  by-laws  that  requires 
bow  the  money  shall  be  spent,  except  the  pur- 
pose being  to  provide  for  the  organization,  so 
that  they  may  have  a  home  at  which  they  can 
meet  at  the  leaat  possible  expense,  in  order  to 
carry  out  the  purposes  of  fraternal  unity.  The 
prime  object  is  that  the  funds  are  to  be  ex- 
pended for  the  relief  of  families  of  needy 
Masons  or  for  founding  or  supporting  homes 
or  institutions  for  Masons,  ^e  larger  por- 
tion of  the  money  has  been  i^ven  to  needy  In- 
dividoala;  9500  being  spent  daring  the  Chdres- 
ton  flood,  and  contributions  have  been  made  to 
the  Harris  County  School  for  CMrls,  the'  Indu- 
trial  Home  for  Girls,  and  several  other  organ- 
iaaUoDB.  The  order  is  not  one  that  does  noth- 
ing but  dispense  charity,  but  it  does  dispense 
charity.  The  main  purpose  of  the  order  is  to 
provide  a  lodge  and  place  of  meeting,  and  to 
look  after  and  provide  for  indlTidoal  Masons 
and  their  families.  The  -almoner  Is  not  given 
■xiy  instracttons  requiring  him  to  confine  the 
donatiims  to  the  family  of  Masons,  or  to  give 
them  preference  in  the  distribution  of  the  fund, 
and  the  contributions  of  the  almoner  constitutes 
a  real,  substantial  contribution^  so  that  he  al- 
wa^  has  money  for  distribntion." 

Upon  said  agreed  case  the  trial  court  ren- 
dered Judgment  for  the  Association,  declar- 
ing that  its  said  property  was  exempt  from 
taxation,  and,  upon  the  request  therefor  by 
the  city  of  Houston,  the  trial  Judge  filed  his 
findings  of  fact  hereinbefore  set  out,  and  al- 
so his  conclusions  of  law,  as  follows : 

(1)  "I  find  from  the  above  facts  the  defend- 
ant is  a  purely  public  charity,  and  therefore 
exempt  under  the  Constitution  and  the  laws 
of  the  state  of  Texas  and  the  charter  of  the 
city  of  Houston." 

(2)  "I  therefore  find  that  Judgment  shall  be 
rendered  opon  said  agreed  facts  for  the  defend- 
ant, and  It  has  been  so  ordered."  , 

The  appellant,  dty  of  Houston,  assigns  but 
one  OTor,  which  U  aa  follows: 

"It  appearing  from  the  agreed  ease  that  the 
plaintiff  is  a  corporation,  organized  for  the 
purpose,  as  stated  in  its  charter,  to  provide  for 
the  relief  of  needy  Masons,  their  wives,  widows, 
mothers,  and  cluldreu,  with  the  right  to  own, 
a«ll,  or  mortgage  real  estate  for  the  use  of  aaid 


corporation,  and  It  further  appearing  from  the 
statement  of  facts  that  aums  derived  from  thi; 
annual  dues  are  used  for  the  purpose  of  the 
relief  of  needy  Masons,  their  wives,  widows, 
mothers,  and  children,  and  that  the  institution 
is  coDdncted  for  the  benefit  of  the  Mssonic  or- 
der, the  mere  fact  that  certain  inddental  chart- 
ties  are  distributed  to  others  than  Bfasons  does 
not  make  this  institution  one  of  "pm^ely  public 
charity,*  bat,  on  the  contrary,  tha  aame  fa  an 
institotion  whose  benefidaries  are  United  to 
special  and  particular  persons  or  classes,  so 
that  the  proper^  of  such  institution  is  not 
exempt  under  the  Constitution." 

We  think  It  may  be  stated  that  the  only 
question  In  controversy  is.  Is  the  appellee 
Assoda^on,  as  conducted,  an  "Institution  of 
pur^  pnbllc  charity,"  as  that  term  is  used 
in  article  8,  S  2,  of  our  Oonatitutlon?  If  it 
is  such  an  institution,  its  property  used  for 
"purely  public  charity"  is  exempt  from  taxa- 
tion. But  if  it  la  not  86  used,  it  la  nbt  ex- 
empt It  ffdlows,  then,  that  the  main  im- 
portant, and  controlling  Inquiry  is,  what  class 
of  institutions  and  property  did  the  framera 
of  our  Gonstltation  intend  to  include  within 
the  phrase  "purely  public  charity"? 

It  is  provided  by  article  8,  S  2,  of  our  Con- 
stitution, that  institutions  of  "purely  pub- 
lie  charity"  may  be  by  the  Legislature  ex- 
empted from  the  payment  of  taxes;  and, 
further,  that  all  laws  exempting  property 
from,  taxation,  other  than  the  property  men- 
tioned in  said  article,  shall  be  void.  In  de- 
fining the  term  "institutions  of  purely  pub- 
lic charity,"  as  such  term  is  used  In  our  Con- 
stitution, the  state  Legislature  by  section  6 
of  article  7507  of  the  Revised.  Statutes  of 
1911  used  this  language : 

"An  institntlon  of  purely  public  diarity  under 
this  act  is  one  which  dispenses  Its  aid  to  its 
members  and  others  in  sickness  or  distress,  or 
at  death,  without  regard  to  poverty  or  riches 
of  the  recipient,  also  when  the  funds,  property 
and  assets  of  such  institutions  are  placed  and 
bound  by  its  laws  to  relieve,  aid  and  administer 
in  any  way  to  the  relief  of  its  members  when 
in  want,  sictaiesa  and  distress,  and  provides 
homes  for  Its  he^tless  and  dependent  members 
and  to  edncate  and  maintain  the  orphans  of  its 
deceased  members  or  other  persons." 

It  Is  admitted  by  appellant,  city  of  Hous- 
ton, that  the  legislative  act  above  quoted 
exempts  the  property  of  such  associations 
as  appellee  when  the  same  Is  used  In  the 
manner  In  which  appellee  uses  its  cathedral. 
But  It  is  insisted  that  such  act  violates  ar- 
tlde  8,  I  2,  of  the  Constitution,  mentioned, 
and  Is  therefore  void.  We  think  it  must  be, 
and  is,  conceded  that  If  section  6  of  article 
7507,  supra.  Is  constitutional,  then  the  prop- 
erty of  said  association,  under  the  agreed 
facts,  Is  exempt  from  taxation,  and  that  the 
judgment  of  the  trial  court  should  be  affirm- 
ed. Hence  It  follows  that  the  only  question 
for  our  decision  is,  is  said  legislative  act  con- 
stitutional or  does  U  violate  the  Constitu- 
tion? 
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From  an  ezamlnatton  of  authorities  we 
conclnde  tbat*  when  words  and  phraaes  used 
In  the  Cimstitntion  are  of  doubtful  meanlngr. 
it  Is  within  the  power  of  the  Legislature  to 
give  such  words  and  pbiases  such  reason- 
able Interpretation  as  In  Its  opinion  wUl 
meet  tbe  intentton  of  the  framers  at  the  Con- 
stitution In  tbe  use  of  sndi  words  and  idiraa- 
es,  and  such  Interpretation  is  entltied  to  the 
highest  respect  of  the  courts,  and  they  should 
accept  tbe  Interpretation  so  made^  unless  It 
is  made  clearly  to  appear  that  the  same  has 
no  reasonable  basis,  and  is  clearly  errone- 
ons.  The  Texaa  Co.  t.  Stephens,  100  Tec 
640.  103  S.  W.  481;  Township  t.  Talcott,  19 
Wall.  666-669,  22  L.  Ed.  232;  State  ex  rel. 
Boad  Dist  r.  Burton,  266  Mo.  711, 182  &  W. 
749;  8  Cyc.  787. 

In  tbe  case  of  Texas  Go.  t,  Stephens,  supra. 
It  is  said: 

It  is  within  "the  power  in  the  Legislature  to 
classify  inbjects"  of  taxation;  and  "the  courts 
*  *  *  can  only  interfere  when  it  Is  made 
dearly  to  appear  that  an  attnnpted  classifica- 
tion has  no  reasonable  basia  in  the  nature  of 
the  businesses  daaufiedi" 

In  Townablp  r.  Talcott,  supra,  It  is  said ; 

"It  is  an  axiom  In  American  joriaprndence 
that  a  statute  ia  not  to  be  pronounced  void  upon 
the  ground  [that  it  fa  ancoostitatioDal]  unless 
the  repugnancy  to  the  Oonstituti'on  bia  clear, 
and  the  concluaion  that  jt  exists  Inevitable. 
Every  doubt  is  to  be  resolved  in  support  of  the 
enactment.  The  partieolar  clause  of  the  Con- 
stitution must  be  apedfied.  and  the  act  admit  of 
no  reasonable  construction  in  harmony  with  its 
meaning.  The  judicial  (unction  involving  such 
a  result  Is  one  of  delicacy,  and  to  be  exercised 
always  with  caution.  TwitcheU  T.  Blodgett.  12 
Hich.  127;  Tyler  v.  People,  8  Kleh.  320;  People 
T.  Hahny,  13  Mich.  482." 

In  State  ex  rel.  Boad  Diet  v.  Burton,  su- 
pra, It  Is  said: 

"Broadly  stated,  therefore,  the  Legislature 
may  enact  any  law  which  does  not  contravene 
the  federal  or  state  Constitution,  and  in  its  in- 
terpretation the  courts  will  hold  It  valid  un- 
less its  unconstitutionality  is  manifest,  and  ex- 
ists beyond  a  reasonable  dout>t." 

In  a  Oyc.  737.  it  Is  said: 

"Practical  construction  of  constitutional  pro- 
visiODS  by  the  legislative  department,  in  the 
enactment  of  laws,  necessarily  has  great  weight 
with  the  judidary,  and  ia  sometimes  followed  by 
tile  latter  when  dearly  erroneous.  But  this 
is  a  matter  of  policy  only,  for  it  is  emphatically 
tbe  province  of  the  judiciary  to  construe  the 
Constitution;  and,  where  the  judicial  and  the 
legislative  construction  of  a  constitutional  pro- 
vision conflict,  the  judicial  construction  prevails. 
If  the  meaning  of  such  provision  Is  dear  and 
unambiguons,  legislative  construction  thereof  Is 
entitied  to  no  weight;  but,  if  the  meaning  is 
doubtful,  a  practical  construction  thereof  by 
the  Legislature  will  be  followed  by  the  courts 
if  it  can  be  done  without  doing  violence  to  the 
ttit  meaning  of  the  words  used,  in  order  to  sus- 
tain  the  constitutionali^  of  a  statute." 


What  has  been  said  presents  tlie  turOwr 
Question:  Is  the  phrase  "purely  public  diar- 
Ity,"  aa  used  in  tbe  Constitution,  of  doubt- 
ful meaning?  It  aeems  that  it  is.  The  au- 
thorities are  conflicting  as  to  what  is  meant 
by  institutions  of  "purely  public  charity." 
In  a  very  able  and  exhaustive  <vInlon  the 
Kentucky  Coort  of  Appeals,  in  the  case  of 
Widows'  ft  Orphans'  Heme  t.  Common- 
wealth.  126  Ky.  386.  108  S.  W.  3S4.  16  L.  B. 
A.  (N.  S.)  829,  held: 

"That  the  benefits  of  a  home  for  the  support 
of  widows  and  orphans  are  confined  to  those 
members  of  a  particulat  secret  sodety  does 
not  deprive  it  of  tbe  character  of  a  purely  public 
charity  within  the  meaning  of  a  constitutional 
tax  exemption." 

The  authorities  cited  by  appellant  In  sup- 
port of  Its  contention  are  reviewed  and  re- 
pudiated by  the  opinion  In  tbe  case  last 
dted. 

In  16  L.  B.  A.  (N.  S.)  at  pages  837  to  851, 
the  author  has  digested  the  authorities  upon 
the  Issue  or  question  here  presented  pro  and 
con,  from  which  it  Is  evidently  true  that  the 
courts  seem  to  be  to  Irreconcilable  conflict 
as  to  the  meaning  of  the  term  "purely  pubUc 
diarlty"  as  used  In  the  Constitutions  and 
laws  of  the  different  states. 

In  the  case  last  dted  the  oonrt  said : 

**It  may  be  admitted  at  the  outset  that  the 
expression  "purely  public  charity'  is  one  which 
has  not  been  uniformly  defined  by  the  courts 
before  which  it  has  come  for  construction,  ei- 
ther in  our  own  Constitution  or  under  the  Con- 
stitutions of  states  having  the  same  provision 
with  reference  to  exemption  txvm  taxation  as 
our  own." 

"A  house  for  deaconesses  of  the  Hetho^M 
Episcopal  Church,  used  as  a  residence  for  wo- 
men who  serve  without  compensation  in  re- 
ceiving, storing,  and  distributing  food,  dothing, 
and  money  to  the  needy  poor,  gratuitously  in- 
structing children,  and  who  maintain  a  public 
library  and  refectory  to  furnish  meals  to  work- 
ing girls  for  less  than  cost,  and  who  conduct 
daily  public  worship,  nonsectarian  in  character, 
is  a  purely  public  charity,  and  as  such  entitied 
to  exemption  from  taxation.  Woman's  Home 
Htssionary  Sodety  v.  Taylor,  178  Fa.  456.  34 
AtL  42.  •  •  • 

"A  corporation  chartered  to  control  orphans 
and  destitute  children  of  a  particular  religions 
denomination  and  such  others  as  the  managers 
shall  receive  for  the  purpose  of  supporting  and 
educating  them,  and  exempted  by  its  charter 
from  taxation,  is  also  exempt  under  a  con- 
stitutional provision  granting  exemption  to  in- 
stitutions (rf  purdy  public  charity  and  educa- 
tional institutions  not  employed  for  gain.  Nor- 
ton T.  Louisrille.  118  Ky.  836,  82  8.  W.  621. 

"The  property  of  an  asylum  created  by  virtue 
of  and  endowed  by  a  testamentary  devise  and 
bequest  to  maintain  and  educate  white  female 
orphan  children,  first,  who  have  been  baptized 
in  the  Protestant  Episcopal  Church  in  a  par- 
ticular dty;  and,  second,  the  same  class  of  ctiil- 
dren  in  tbe  state;  and,  third,  the  orphans  of 
dergymen  of  that  denomination  generally,  with 
denominational  restrictions  upon  the  form  of 
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worship  and  inBtmction  afforded  the  Inmatea— 
ia  nevertheless  an  iDstitntlon  of  parel;  public 
charity,  and  as  sach  exempt  from  taxation. 
Burd  Orphan  ABjlnm  t.  School  Dist.,  90  Pa, 
21.** 

From  the  autboriUes  cited  we  think  It 
clear  that  the  term  "purely  public  charity," 
as  used  in  our  Constitution,  1b  of  doubtful 
meaning,  and  that  our  Legislature  had  the 
power  to  define  such  term  as  It  did  do  by 
section  6  of  article  7007  of  oar  Beviaed  Stat- 
utes, and  under  such  drcnmstances  the  stat- 
utory definition  dumld  be  followed  by  the 
courts. 

We  are  unwilling,  unless  compelled  so  to 
do,  to  hold  that  the  framers  of  our  Gonstitu- 
tloa  Intended,  by  the  article  and  section  of 
the  Constltutloa  under  dlscassim,  to  pro- 
hiUt  the  Legislature  from  exempting  from 
taxation  the  properties  b^onglng  to,  and 
used  by,  such  Inlstltutlons  as  the  defendant 
association,  the  orphan  homes  established 
snd  maintained  by  the  Odd  Fdlows,  Knights 
of  Pythias,  and  kindred  organizations,  for 
the  sole  purpose  of  maintaining  such  institu- 
tions, on  the  theory  that  such  Institutions 
are  n(ft  public  instltutiona.  We  are  not 
disposed  to  follow  that  line  of  decisions  of 
other  states  which,  in  effect,  would  require 
that 'tax  collectors  of  the  state  and  Incor^ 
porated  clUes  take  a  portion  of  the  limited 
fnnds  so  generously  contributed  to  these 
charitable  lusCltnllona  by  kind-bearted  peo- 
]^e  for  the  sole  purpose  of  taking  care  of  the 
orphans,  widows,  and  indigent  and  b^leas 
membws  of  the  Odd  Fellow^  Knights  of 
Pythias,  Masonic  organizations^  and  other 
kindred  organisations,  on  the  theory  that 
they  are  not  public  Institutions.  That  such 
Instltutilons  are  purely  <diarltabla  bistltn- 
tlons  Is  not  questioned,  but  It  Is  In^ed 
that  und^r  technical  de&iitlQns  they  are  not 
pur^  public  Institutions.  We  find  nothing 
in  our  GtHistltutton  that  demanda  the  condn- 
d<ni  that  it  Intended  to  pnAlblt  the  L^ja- 
latnre  from  enmptlng  the  proper^  used  by 
sntdi  Institutions  exduslTely  for  charltaUe 
purposes  from  taxation.  We  therefore  pre- 
ttr  to  follow  that  line  of  decisions  which  lu^d 
that  such  property  m^y  be  exempted  from 
taxation. 

The  appellee  assodatlon  Is  one  of  the 
many  charities  doing  work  of  the  public 
without  the  aid  of  public  funds,  but  doing  It 
more  tenderly,  and  more  thoroughly,  than  It 
would  be  done  In  charitable  Institutions  sup^ 
ported  by  taxation.  Sudi  institutions  not 
only  provide  food,  clothing,  and  necessary 
medical  attention  to  thdr  Inmates,  but  they 
go  further;  they  seek  to  assuage  the  sorrows 
and  dieer  Qie  last  days  of  those  to  whom 
they  minister,  and  surround  them  with  the 
comforts  of  well-appointed  homes.  For  these 
added  liberties  some  courts  of  some  of  the 
states  have  declared  them  to  be  private  char- 
ities, and  compelled  them -to  take  part  of  the 
gifts  of  benerolencs  from  those  they  were 


intended  to  benefit,  and  use  It  to  pay  taxes 
upon  property  actually  dedicated  to  pabUo 
good  and  iiae.  The  position  taken  by  the  ap* 
pellant,  city  of  Houston,  In  its  contention 
for  the  taxation  of  such  dmrides,  Is,  It  seems 
to  us,  ungracious.  In  our  opinion,  nothing 
marks  the  advancemwt  of  the  age  In  which 
we  lire  so  much  as  the  growth  of  organized 
charity,  and  the  Increased  care  for  the  un- 
fortunate and  helpless.  We  regard  further 
comment  upon  this  subject  unnecessary. 

In  view  of  the  great  conflict  In  the  ded- 
slons  of  the  various  states  on  the  Question 
under  discussion,  and  In  view  of  the  defini- 
tion given  to  the  term  "purdy  public  char- 
ity** by  our  Legislature,  we  feel  constrained 
to  accept  such  definition,  and  to  hold  that, 
under  the  agreed  facts  of  this  case,  the  prop- 
erty in  question  is  exempt  from  taxation. 

We  find  no  error  In  the  Ju<Igment  of  the 
trial  court;  ther^ore  the  same  la  affirmed. 

Affirmed. 

On  Uotlon  for  Rehearing. 

At  a  former  term  of  this  court  ira  held 
that;  undor  the  &cta  agreed  to  by  the  par- 
ties, the  pn^ertles  of  the  an^dlee,  Scottish 
Rite  Boievolent  Assodationt  were  exempt 
under  the  Constitution  and  laws  of  Texas 
from  tazatkm,  and  affirmed  the  Judgmoit  ot 
the  trial  court 

Pending  motion  for  rehearing  by  appel- 
lant, we  certified  to  the  Supreme  Conrt  the 
sole  question  presented  by  the  appeal  to  this 
court,  viz. :  "la  the  property  of  the  Scottish 
Bite  Benevolnt  Aasodatloii,  as  above  men- 
tioned, subject  to  taxation  by  the  dty  of 
Houston,  or  Is  It  exonpt  &om  sacb  taxation 
under  the  Constitution  and  laws  of  this 
stater 

The  Supreme  Court  answered.  In  effect, 
that  under  the  agreed  fiicts  the  property  In 
question  was  not  exempt  frran  taxation  by 
the  dty  of  Houston;  that  to  exempt  it  from 
taxatUm  would  be  In  violation  of  sectlou  2. 
arUde  8,  of  the  Constitution.  It  follows, 
therefore*  that  sudi  property  was  sabject  to 
taxation  by  the  dty  of  Houston. 

Tbie  answer  of  the  Supreme  Court  requires 
at  our  hands  the  granting  of  the  motion  for 
rehearing,  the  setting  aside  of  our  forma- 
Judgmoit,  the  reversal  of  the  Judgment  of 
the  trial  court,  and  a  rendition  of  Judgmoit 
for  appellant  for  the  sum  of  $378.11, 
tbls  being  the  amount  agreed  upon  by  the 
parties  as  the  sum  due  for  taxes,  Interest, 
p^altlee,  and  coste  for  the  years  1908,  1909, 
1911,  and  1912,  and  also  for  a  judg- 
ment of  foredoBure  of  plalntlfrs  tex  lien  on 
the  property  described  In  paragraph  4  of  the 
agreemmt  of  the  parties  against  both  de- 
fendants, the  Magnolia  Camp  No.  18,  W.  O. 
W.,  and  the  Scottish  Bite  Benevolent  Assod- 
atlon. It  la  therefore  ordered  ttiaf  the  Judg- 
moit  of  this  court  heretofore  rendered  af- 
firming the  judgment  of  the  trial  court  be 
set  asid^  and  that  the  Judgment  of  the  trial 
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court  be  reversed,  and  tbat  Judgment  be  here 
rendered  for  the  appellant,  city  of  Houston, 
for  the  sum  of  $378.11,  as  agreed  upon  by 
the  parties,  together  with  6  per  cent,  per  an- 
num" interest  thereon  from  the  27th  day  ot 
October,  1916,  until  paid,  and  tlrnt  appelant, 
city  of  Houston,  have  a  foreclosure  of  its 
tax  lien  upon  said  property  against  both  of 
said  defendants. 
Beversed  and  rendered. 


SHIPLEY  V.  DALLAS  COUNTY  LEVEE 
IMPROVEMENT  DIST.  NO.  «. 
(No.  8547.) 

(Court  of  Olnl  Ajipeals  of  Texas.  Dalbu. 
June  4,  1921.  Behearinf  Denied 
July  2,  1921.) 

1.  AppaaJ  aad  error  9=>75^FondameRta1  or- 
ror  considered,  althongh  brief  Is  defectlvo. 

Although  appellant's  aflsignmentg  of  error 
are  not  copied  in  his  brief,  the  trial  court's 
fundamental  error  in  overruling  a  general  de- 
murrer will  be  considered,  and  special  excep- 
tions overruled  by  the  trial  court  heUt,  in  effect, 
but  general  demurrers. 

2.  EmUaat  domali  «»=>I67(I)— CoadeflMatloR 
by  levee  distrlot  Must  bo  ander  railway  stet- 

Otft. 

Under  pro^slon  of  Acts  4th  called  Sees. 
1818,  e;  44,  relating  to  levee  improvement  die- 
tricti,  the  board  of  district  super^sors  ap- 
pointed by  the  district  and  the  commissionerB 
of  appraisement  appointed  by  such  supervisors 
have  no  power  to  condemn  land  for  the  pwpose 
of  the  district  without  complying  with  Vernon's 
Soyles'  Ann.  Civ.  St.  1914,  art.  6505  ei  seq., 
relating  to  condemnation  by  railroads;  the 
levee  statute  being  merely  intended  to  appoint 
commissioners  of  appraisement  for  taxation 
ponwses,  and  no  appeal  from  tJieir  finding,  no 
means  of  enforcing  award  to  landowner,  and 
no  notice  except  as  to  hearing  objections  to 
report  as  to  benefits  and  damages  being  pro- 
vided. 

3.  Appeal  aid  error  «s>r— Right  of  appeal  aot 
aksolute. 

The  right  of  appeal  may  not  be  one  of  ab- 
solute right  unless  given  by  express  terms, 
and  a  litigant  may  be  deprived  of  soch  right 
by  legislative  enactment. 

4.  Coastltutional  law  (S=925 1— Emlneat  domain 
«b69--No  deprivation  of  property  oxeopt  l»y 
das  prooesa  and  witb  compentation. 

It  is  elementary  that  no  one  shall  be  de- 
prived of  bis  property  exc^t  by  due  process 
of  law,  and  that  private  proper^  shall  uot  be 
taken  tor  putUe  not  without  Just  compensation. 

Appeal  from  IHstrtct  Court;  Dallas  County ; 

Kenneth  Foree,  Judge. 

Suit  for  injunctitm  by  the  Dallas  County 
liCvee  Improvement  District  No.  6  against  L. 
O.  Slilpley.   Judgment  for  plaintiff  and  de-. 


fendant  appeals.  Reversed,  inJoiMtloa  dis- 
solved, and  case  dismissed. 

Rosa  M.  Scott  and  Rasbury,  Adams,  Sten- 
nls  &  HarreU,  all  of  Dallas,  for  appellant. 

Clark  St  Clark  and  "B.  B.  Hurt,  all  of  Dallas, 
for  appellee. 

TAliBOT,  J.  The  appellee,  Dallas  county 
levee  Improvement  district  No.  6,  a  doly  or- 
ganized levee  Improvement  district  under  the 
law  of  this  state.  Instituted  this  suit  on  the 
17tai  of  Jnn^  1^,  against  the  appellant,  L. 
O.  Shipley,  to  enjoin  him  from  Interfering 
with,  molesting  and  preventing  the  amiellee 
from  constructing  Its  levee  upon  and  over 
two  tracts  of  land  owned  by  the  appellant 
and  claimed  to  have  been  duly  (xwcLenmed 
for  that  purpose,  and  to  restrain  the  appel- 
lant from  interfering  with  or  prevaitlsg  the 
appellee  from  "constructing  any  part  of  its 
said  levee  district.  In  accordance  with  its 
lawful  plan  of  reclamaUMk"  The  appellee's 
petition  alleged.  In  aubstanee: 

That  it  Is  "a  governmental  agency  and  body 
politic  and  corporate,  duly  organised  under 
chapter  44  of  the  Fourth  Galled  Session  ef  the 
L^slature  of  1918,  as  authorised  and  direct- 
ed by  the  constitutional  amendment  of  1917. 
being  aection  69  of  article  16  of  the  Constitu- 
tion; that  under  and  hj  virtue  of  said  amend- 
ment and  said  act,  known  as  the  Ijotiey  Act,* 
appellee  became  a  conservation  and  r«dainatioD 
district  of  Texas  designated  and  known  as  *a 
levee  improvement  districts  for  the  parpooe 
of  constraetliv  sad  with  (he  power  and  an^r- 
ity  to  construct  and  maintain  levees  on,  along, 
and  contiguous  to  rivers,  creeks,  snd  streams, 
with  the  view  of  reclaiming  lands  from  over- 
flows of  such  streams  and  for  the  proper 
drainage  thereof;  that  iJie  right  of  eminent 
domain  is  expressly  conferred  upon  the  appel- 
lee by  the  statute  enacted  under  the  conaerva- 
tion  amendment  to  the  Omstitntion  mentioBed, 
for  the  purpose  of  enabling  the  district  to  ac- 
quire the  fee-simple  title,  easement,  or  right 
of  way  to,  over,  and  through  any  and  oU  lands, 
waters,  etc.,  adjacent  or  opposite  to  tfa*  dis- 
trict, necessary  for  its  purposes." 

It  is  further  alleged  that  the  appellee,  In 
accordance  with  sections  19  and  24  of  the 
act  of  the  Legislature  in  question,  condemned 
the  right  of  way  over  and  through  the  lands 
of  the  appellant  described  in  its  petition; 
that  the  board  of  district  supervisors  of  the 
improvement  district,  as  provided  by  the 
law  upon  the  subject,  appointed  three  com- 
mlssioners  of  appraisement,  who  duly  quali- 
fied, to  condemn  any  and  all  of  the  land  tak- 
en by  the  levee  district  and  to  assess  the 
amount  of  all  damages  and  the  benefits  that 
would  accrue  to  any  land  taken,  damaged,  or 
destroyed,  or  Included  within  the  leTee  di» 
trict.  by  carrying  out  and  putting  into  effect 
the  plan  of  reclamation  for  said  district; 
that  the  commissioners  of  appraisement  per- 
formed the  services  and  duties  Imposed  upoo 
them  in  accordance  with  the  provisions  of 
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said  law  and  duly  made  a  proper  report  on 
September  17,  1919,  of  thdr  findings,  as  pro- 
vided hy  said  law,  sliowlns  the  lands  and  tbe 
owners  of  each  and  every  piece  of  property 
pertaining  to  the  levee  district  and  on  or  con- 
cerning which  all  assessmeots  would  be  made, 
together  with  such  description  of  said  prop- 
erty as  to  identify  the  same,  with  the  amount 
of  damages  and  all  benefits  assrased  for  and 
on  account  of  or  against  the  same,  as  well  as 
the  value  of  all  property  to  be  taken  or  ac- 
quired by  right  of  way  or  other  purpose,  cffli- 
nected  with  the  carrying  out  of  the  plan  of 
reclamation  as  finally  approved  hy  the  state 
redamatitm  engineer,  which  report  they  duly 
tiled  with  the  secretary  of  the  board  of  super- 
visors,  as  provided  for  and  required  by  sec- 
tion 21  of  said  chapter  44.  It  is  alleged  that 
the  commissioners  of  appraisement  appointed 
by  the  supervisors  ct  the  levee  district  fixed 
In  t^eir  said  report  the  time  and  place  when 
and  where  they  would  hear  exceptions  and 
objectloas  thereto  by  the  landowners  affected, 
and  that  the  notice  required  of  such  hearing 
waa  glv^:  that  Qie  commissi  oners  of  ap- 
pralaoaent  m  the  day  set  nut  at  the  appolnt- 
ed  place  and  gave  the  landowners  an  op- 
portiinlt7  to  be  heard;  titiat  many  of  them. 
Including  the  app^ant,  filed  pleadings  set- 
ting forth  sevemiy  thdr  objections  and  ex- 
cerptions to  said  report,  and  that  upon  the 
Issues  of  fact  and  law  arising  thereon  tbe 
commlaaioawB  of  appraisNnent  gave  each  of 
the  parties  a  fair,  tall  and  Impartial  trial, 
as  provided  law,  attar  wblch  they  raodered 
a  final  decree  and  Judgment  condrauiins  2AKL 
acres  of  appdlant*a  land  fbr  tiie  ri^  of  way 
Bongbt  by  tbe  appellee,  aUoMng  him  therefor 
9201  tor  Om  land  takoi,  and  assessing  his 
damages  to  27.M.  acres  afCected  at  $0(K^  and 
assesslDg  bis  benefits  to  the  ronaining  15 
acres  within  the  levee  reclaimed  and  jwotect- 
ed  from  overflows  at  f860.  Appellee  further 
allied  that  notwithstanding  Uils  jndgment 
of  condemnation  was  in  all  things  regular, 
fair,  and  legal,  and  under  said  statntes  en- 
titled ain^ee  to  ttie  right  to  take  possessiOD 
of  said  rig^t  of  way  and  build  its  levee  on 
and  over  the  sam^  upon  paying  to  appellant 
tbe  sum  of  money  due  him  by  said  Judgment 
of  condonation,  and  notwithstanding  appel- 
lee tendered  the  same  to  him  and  urged  him 
to  aeo^  it  and  not  Atia^  or'  aedc  to  defsat 
Its  building  its  levee^  yet  tbs  appellant,  re- 
fnsed  and  still  does  refuse  to  aco^t  the  same, 
and 'did  wrcnigfully  and  tmlawfully  interfere 
wltii,  molest,  and  prevent,  by  unlawful  force 
and  violence,  appellee,  its  supervisors,  con- 
tractOTS,  onidcv^s,  agents,  and  servants,  from 
going  on  said  right  of  way  and  from  build- 
ing said  leree  and  the  oonstmctlon  of  said 
teroe  district;  and  will  at  once^  by  imlawtal 
and  wrongful  force  and  violszice  and  threats, 
stop  tb.9  building  of  said  levee  and  tbe  cm- 
stmctloD  of  said  district,  fbr  that  such  a 
gap  In  said  levee  wonld  be  caused  by  skipping 
a^tflee^  said  two  teaets  ct  land  as  wwold 


destroy  the  entire  levee  district,  for  the  bond- 
ing of  which  appellee  has  issned  and  sold 
¥220,000  of  its  bonds,  as  provided  tor  by 
said  statutes,  and  has  the  proceeds  tbere<tf 
In  the  Dallas  ^Trust  &  Savings  Bank,  and 
was  ready  and  aMe  to  boUd  and  was  law- 
fully spending  said  $220,000  in  the  coos  trac- 
tion of  said  Isvee  district;  that  appose 
was  helpless  to  protect  Itself  against  a.pfitA' 
lanf s  wrongful  and  unlawful  acts  aforesaid, 
except  by  the  use  of  unlawful  force  and  vio- 
lence  and  by  breaoblng  the  peace  and  that, 
unless  appdilaht  was  enjoined,  his  said  un- 
lawful and  wrongful  acts  would  result  in 
Immediate,  great,  and  Irreparable  injury  and 
damage  to  appellee  and  the  many  landowners 
interested  in  tibe  censtmctlon  of  said  levee 
district,  to  prevoit  whldi  sppellee  bad  no 
adequate  remedy  at  law. 

Appellee  paid  into  court  tbe  said  amount 
due  ai^ellant  on  said  judgment  of  condemna- 
tion, and  prayed  fn  a  temporary  writ  of 
Injunction  pending  this  suit,  and  that  the 
same  be  perpetuated  on  the  final  bearing 
hereof,  and  for  costs  of  sfalt  and  general  re- 
lief, petition  was  duly  verified  ap- 
pellee, and  the  tsmporary  Injunctim  prayed 
for  was  granted.  AppaUantr  by  his  first 
amended  <nlglnal  answer,  {deeded  a  genoal 
demurrer  and  special  ezeeiittons.  In  part,  as 
ftdlows:  to  fbB  paragraph  of  the  petition  al- 
leging the  appointment  of  ttivea  commlasion- 
en  ot  appraisement  by  tbe  board  ot  snpnvls- 
ors  to  condemn  the  land  be  excepted  (1)  be- 
cause the  law  does  not  confer  up(m  said  com- 
missioners of  appraisement  the  authority  or 
power  to  condeom  the  land ;  (2)  becansS  tbere 
is  no  law  conferring  any  each  power  upon 
the  board  ot  supervisors  to  anxrint  contmla- 
aloners  ot  appraisement  with  power  to  con- 
demn and  take  land  for  said  levee  district; 
(S)  because  the  condemnatim  proceedings  to 
be  followed  are  flH»e  prescribed  "by  articles 
6607  and  6606  of  Yemon's  SayW  OivU  Stat- 
utes, and  not  section  Id  et  seq.,  fMlowed  by 
tvPtSlei."  To  paragraphs  T  and  8  (tf  the  pe- 
tltloD,  alleging  that  a  finad  report,  judgmoat, 
and  decree  of  condemnation  was  rendered  by 
said  cmnmlssloners  appralsment,  he  ex* 
,cepted  for  the  reason  (1)  that  the  act  anthor- 
Iring  the  cr«itlon  ot  levee  districts  did  not 
empower  or  authorise  the  said  board  of  ap- 
praisonent  to  render  any  sndk  jn^ment,  or 
any  Judgment  at  all  <!ondemntiig  land,  and 
that  said  act  oily  anthoilxed  said  board  of 
appraisers  to  assess  damages  and  benefits  ao* 
crulAg  to  the  land  by  virtue  ot  the  estaUlsb* 
ment  of  levee  Improvement  districts  i  ^ 
because  *'the  appointm«t  ot  ttie  oomndsdon- 
ers  of  appraisement  by  Ote  boatfd  of  sup«r« 
visors  was  an  ex  parte  appointment  and  was 
therefore  y<M ;  W  because  tiie  petltlui  does 
not  all^  that  the  plaintiff  and  Uie  defend* 
ant  failed  after  an  ^Bort  to  agree,  or  failed 
to  agree,  tapon  tbe  value  of  tbe  land  sought 
to  be  ondemned;  <4)  because  tbe  petitttm 
fills  to  allege  that  iflalntlfl  has  paid  w  as- 
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cured  to  be  paid  to  the  def«idant  tbe  value 
of  the  land  Bought  to  be  ccmdemned.  The 
record  tails  to  show  that  the  aiipellant  ap- 
peared and  filed  objections  to  the  rejwrt  ot 
the  commissioners  of  appraisement. 

After  the  special '  exceptions,  appellant 
pleaded  a  general  denial  and  a  special  an- 
swer, which  need  not  be  stated.  The  case 
came  on  for  trial  regularly  before  the  court 
without  a  jury,  and  the  trial  resulted  in  the 
court  oTerruling  appellant's  goieral  demurrer 
and  special  eKcepti<xi9,  and  rendering  judg- 
ment In  favor  of  appdiee,  on  September  24. 
1920,  perpetuating  and  making  permanent  tbe 
temporary  Injunction  granted  against  bim 
when  the  suit  was  filed. 

[1]  The  record  discloses  that  the  appellant 
filed  assignments  of  error  in  the  district 
court,  but  neither  of  them  has  been  copied 
In  his  brief.  For  this  reason  the  appellee  ob- 
jects to  a  consideration  of  the  brief ;  asserts 
that  It  should  not  be  considered  and  that  the 
Judgment  of  the  trial  court  should  be  afBrmed. 
It  may  be  cwi ceded  that  the  brief  la  so  Im- 
perfect, for  the  retfson  stated,  that  It  should 
not  be  considered,  but  we  are  of  opinion  that 
tbe  court  in  OTermling  the  appellant's  de- 
murrer and  roiderlng  judgment  In  favor  of 
the  appellee,  committed  ftmdamental  error. 
In  other  words,  we  think  the  error  complain- 
ed of  and  Involved  In  the  a[4>eal  is  one  ap- 
parent on  the  face  ot  the  record  and  requires 
a  review  of  the  court's  actlfxi.  The  overrul- 
ing of  a  gCTeral  demurrer,  as  was  dwe  in 
this  case,  if  such  action  is  impr<^>er,  is  fun- 
damental error.  In  the  instant  case  the 
special  exceptions  urged  by  tlie  appellant  and 
overruled  by  the  court  are,  in  effect,  but  gen- 
eral demurrers  specifically  p<^ntlng  out  the 
reasons  why  it  should  be  held  that  the  ap- 
pellee's petition  failed  to  show  a  cause  ot 
action  for  the  r^ef  sought 

[2]  The  respective  contentions  of  the  par- 
ties may  be  summed  up  as  f&llows:  The  ap- 
pellant contends  that  the  right  of  a  levee  Im- 
provonent  district  in  this  state  to  condemn 
land  necessary  for  constructing  and  main- 
taining levees  and.  other  improvements  to 
prevent  overflows,  under  the  provlBl<»is  of 
diapter  44  ot  the  Fourth  Called  Session  of 
the  Legislature  ot  1018,  and  the  method  to  be 
pursued  therefore,  is  oontroUed  by  article 
6C06  of  Vernon's  Saylfls'  GivU  Statutes,  and 
Hut  it  tbe  method  fffesctibed  in  that  article 
Is  not  followed  any  other  method  of  condem- 
nation- would  be  void  and  ot  no  effect  The 
appellee  coatends,  In  ^ect,  that  under  the 
act  in  qneatloD  tba  power  to  cradonn  land 
neceasary  for  ttaft  poiDOses  ot  flie  levee  dis- 
trict la  GCBifwred  ap<m  tbe  cnuniadoners  ot 
appraiaemoit  apptdnted  by  tbe  board  ot  ap* 
praiBera  independently  of  the  method  directed 
to  be  followed  bj  section  9  of  ttte  statute, 
and  ttiat  it  la  unnecessary  to  IDe  a  statement 
via  file  county  judge  as  is  provided  In  ar^ 
tide  6S06  of  Vernon's  Sayles'  GlvU  Statntee. 
These  oontenttons  suggest  very  clearly  tbe 


Issue  of  law  between  the  appellant  and  tbe 
appellee  and  to  be  decided  on  this  appeal. 
The  discussion  of  able  counsel  representing 
the  parties  has  taken  a  wider  range  than 
we  regard  as  neceasary  in  determining  tbe 
question  presented,  and  we  shall  not  under- 
take to  follow  them  in  such  discussion.  Tbe 
Question  is:  Has  the  board  of  district  super- 
visors appointed  by  the  levee  improvement 
district  or  tbe  commissioners  of  appraise- 
ment appointed  by  such  supervisors,  acting 
for  the  district,  power  or  authOTity  to  con- 
demn land  for  tbe  purposes  of  the  improve- 
ment district,  without  complying  wltb  the 
statutes  of  this  state  for  condemning  and  ac- 
quiring of  right  ot  way  by  railroad  com- 
panies? We  think  the  queetiou  should  be  an- 
swered in  the  negative.  Section  d  of  the  act 
of  tbe  Legislature  passed  in  1918,  providing 
for  the  creation  of  ctmservaUtxi  and  reclama- 
tion districts  within  this  state  to  be  knowa 
as  "levee  improvemmt  districts,"  reads  aa 
follows: 

"The  right  of  eminent  domain  is  hereby  ex- 
pressly conferred  upon  all  levee  improvement 
districts  established  under  the  provisions  of 
this  act  for  the  purpose  of  enabling  sudi  dis- 
tricts to  acquire  the  fee-simple  title,  eaaement 
or  right  of  way  to,  over  and  through  any  and 
all  landto,  waters,  or  lands  under  waters,  pri- 
vate or  public  (except  land  and  property  used 
for  cemetery  purposes),  withia,  bordering  up- 
on, adjacent  or  opposite  to  such  districts,  nec- 
essary for  making,  constmeting  and  maintain- 
ing all  levees  and  other  improvements  for  the 
improvement  of  a  river  or  rivers,  creek  or 
creeks,  or  streams,  within  or  bordering  upon 
such  districts,  to  prevent  overflows  thereof. 
In  the  event  of  the  condemnation,  or  the  tak- 
ing, damaging  or  destroying  of  any  property 
for  such  purposes,  the  improvement  district 
shall  pay  to  tbe  owner  thereof  adequate  com- 
pensation fpr  the  property  taken,  damaged  or 
destroyed.  All  condemnation  proceedings  or 
suits  In  die  exerdse  of  wilBant  domain  under 
this  act  shall  be  Instituted  under  tbe  direction 
of  the  district  supervisors,  and  in  the  name 
of  the  levee  improvement  district,  and  all  suits 
or  other  procee<£ng8  for  sucli  purposes  and 
for  tbe  assessing  of  damages,  and  all  procedure 
with  reference  to  condemnation,  the  assessment 
of  and  estimating  of  damages,  payment  ap- 
peal, tbe  entering  upon  the  property  pending 
tbe  appeal,  etc.,  shall  be  in  confotml^  witb 
the  statutes  ot  tills  ststs  for  the  eondfroning 
tod  acquiring  of  rigbt  of  way  by  railroad  com- 
panies,  and  all  snch  compeosatini  and  damages 
adjudicated  in  such  condemnation  proceediiiga. 
and  all  damages  which  may  be  done  to  the 
property  of  any  person  or  corporation  in  the 
construction  and  maintenance  of  levees  or  other 
improvements  under  the  provisions  of  this  act 
shall  be  paid  out  of  any  ftmds  or  properties  of 
said  levee  bnprovement  ffistriet  except  taxes 
necessarily  api^ed  to  the  psyBWt  ot  the 
sinking  fund  and  the  interest  on  the  district 
bonds." 

^Is  provision  ot  tbe  statute  plainly  and 
onmistakably  says  that  all  procedure  with  ref- 
wenee  to  oondemnatioi^  tbe  asaeement  oC 
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and  estimating  of  damages,  payment  thereof, 
and  entering  i^xm  the  prop^y,  etc.,  shall  be 
in  conformity  wltb  the  statuteB  of  this  state 
for  the  cmidemnlng  and  acquiring  of  right 
of  way  by  railway  companies;  and,  looking 
to  the  proTlslons  of  the  atatnte  which  de- 
clare the  procedure  to  be  obawred  by  railway 
companies  In  condemning  luid  for  rl^t  of 
way  or  other  named  pnrpoees,  we  find  that 
article  6S0S  of  Vernon's  SayW  ClrU  Statutes 
inorides: 

**No  railroad  company  shall  enter  upon,  ex- 
cept for  a  lineal  rarrey,  any  real  estate  what- 
erer,  the  same  bring  prlrato  propertft  for  the 
pnrpose  of  taking  and  condemning  the  same, 
*  *  *  nntil  the  said  company  shall  agree 
with  and  pay  the  owner  thereof  all  damages 
that  may  be  caosed  to  the  lands  and  property 
of  said  owner  by  the  condemnation  of  said  re^ 
estate  and  property. 


•  •  •  ** 


Article  6506  provides: 

"If  such  company  and  said  owner  cannot 
agree  npon  the  damages.  It  sball  be  the  duty 
of  said  company  to  state  in  writing  the  real 
estate  and  property  son^t  to  be  condemned, 
the  object  for  which  the  same  Is  sought  to  be 
condemned,  the  name  of  the  owner  thereof  and 
his  residuice.  If  known,  and  file  the  same  with 
the  county  judge  of  the  county  in  which  such 
proper^,  or  a  part  thereof,  is  situated;  pro- 
Tided,  If  the  owner  resides  in  either  coun^  in 
which  a  portion  of  the  land  is  situated,  the 
same  shaU  be  filed  in  the  county  of  his  resi- 
dence.** 

FoUowing  this  artUia  of  the  atatnte  are 
arttides  j^orlding  for  the  aniolntmait  of 
comrntoionets  by  tbe  oonnty  Judge  to  assess 
damages;  providing  that  the  craunfaskmers 
ahaU  be  sworn  to  assess  tiie  damages  fairly 
and  inqiartially;  requiring  the  oommlsi^ners 
to  appoint  a  day  for  hearing  tbe  parties  and 
the  glvii^c  of  notice  of  such  hearing;  de- 
fining tbe  powa  of  tho  commlsaloners^  the 
hearing  of  evidence  as  to  the  value  of  tbe 
property  sought  to  be  nmdemned,  and  as  to 
the  damages  wblch  win  be  sustained  by  tha 
owner  by  reason  of  'sutih  ccmdemnatlon,  and 
as  to  the  benefits  ttiat  will  result  to  tba  re- 
malnder  of  tbe  ^operty  by  tbe  constmctlon 
and  operation  of  sntdi  railroad.  Article  6S22 
provides  that — 

"When  the  said  commlstioners  shall  have 
assessed  the  damages,  they  shall  reduce  their 
dedrion  to  writing,  stating  therein  the  amomit 
of  damages  dne  to  the  owner  M  such  real  es- 
tate, if  any  be  found  to  he  due,  and  ahaU  date 
the  same  and  sign  it,  and  shall  file  the  said  as- 
sessment, together  with  all  other  papers  con- 
nected with  the  case,  with  tbe  county  Judge 
without  dday.** 

Article  6(S7  ivovldes  that,  In  the  event  ei- 
ther party  Is  dlssatiafled  with  the  decision 
ot  the  oommisaloner^  be  may,  wltbln  tbe 
time  prescrU>ed,  flle  bis  oppo^lon  thereto 
Id  writing,  setting  forth  tbe  particular  cause 
or  causes  of  his  objection,  and  tbereupon  the 
adverse  party  shall  be  dted  and  tbe  caose 


tried  and  detwmlned  as  hi  otfaw  dvU  cases 
in  the  county  court.  If,  bowev»-,  no  obleo- 
tlfflia  are  filed  to  tbe  decision  of  tbe  oom- 
iplsaionen  wltbln  tbe  time  allowed,  tbe  coun- 
ty judge  aball  cause  the  decWon  to  be  re> 
corded  In  the  minutes  of  bis  court,  and  shall 
make  the  same  tbe  Judgment  of  aald  court, 
and  may  Issue  tbe  necessary  process  to  enr 
force  the  same.  As  will  be  obssiTed,  section 
9  of  Uia  statute  oopted  abov^  cmfers  tbe 
right  of  eminent  domain  vjpaa  levee  Improve- 
ment districts  for  the  purposes  named,  cou- 
pled with  the  oonditioa  Imposed  that  in  the 
exerdso  of  such  ri^  the  procedure  wltb 
ref wenoo  to  condemnation,  the  aasoasmont  of 
and  estlraatliv  of  damages,  payment  appeal, 
the  entering  upon  the  property  pending  the 
appeal,  eta,  shall  be  in  eonfOrniity  with,  or 
aa  required  by,  the  statittes  ot  tibls  state  tar 
condemning  and  acquiring  of  right  of  way 
l7  rallioad  oinnpanlea.  Sndi  a  procedure 
nutes  a  eonq>lete  method  of  condonnatlon*' 
securing  to  eacSi  party  a  full  and  fiUr  bear- 
ing in  a  trial  court,  wltb  tiie  rl^t  of  appeal 
given  to  a  blghmr  tribunal  for  a  review  ot 
Its  acticm,  whkb  was  evidently  tbe  purpose 
of  tbe  Leglslatare  In  oonftaring  the  rl|^  of 
eminent  domain  upon  levee  Improvement  dis- 
tricts. This  recognises  tbe  rule  of  Inteivre- 
tatlon  that  tbe  same  power  which  confers  a 
right  must  also  prescribe  a  method  by  wbldi 
that  right  may  be  exercised.  If  we  Ignore 
tbe  provisions  of  tbe  statute  prescribing  the* 
manner  of  condemning  and  acquiring  of  land 
and  right  of  way  by  railroad  companies,  and 
allow  Bucb  condemnation,  taking  of  property, 
and  assessing  of  damages  by  a  compliance 
with  the  provisions  of  section  19  et  seq.  of 
chapter  44  of  tbe  act  of  181S,  as  the  appellee 
claims  tbe  right  to  do  and  attempted  to  do, 
Iben  such  a  full,  fair,  and  complete  method 
by  which  tbe  right  emlnoit  domain  may 
be  expressed  is  not  aconded  tbe  owner  of 
the  land.  If  by  such  method  tbe  owner  Is' 
deprived  of  no  other  rl|^  Toudisafed  by 
the  procedure  with  reference  to  omdenuia- 
tloB  and  aoqidrlng  ot  rl^t  of  way  by  rail- 
road oompanlea,  It  Is  ttiereby  deprived  of 
the  very  valuaUe  rl^t  of  anwaL  For 
one  of  the  sections  of  the  act  nnder  which 
tbe  appellee  claimed  the  tight  to  condemn 
and  take  the  land  of  the  appelant,  nam^, 
aectitm  23,  It  Is  dedared  that  when  tbe  oom- 
mlssloiers  of  sKiralsement  appointed  by  the 
district  supervisors  of  the  levee  district  shall 
have  finally  acted  they  shall  make  decree 
confirming  the  report  thwetofore  made  by 
them,  and  that  tbe  findings  of  such  ocKnmls- 
sloners  as  to  benefits  and  damages  to  lands, 
railroads,  and  other  real  property  within  the 
district  "shall  be  final  and  conduslve." 

Vt}  While  the  rli^t  of  appeal  may  not  bo 
one  of  absolute  rlgU  unless  given  by  exivress 
terms,  and  a  litigant  may  be  derived  of  such 
right  by  l^islatlve  enactmoit,  still  the  pro- 
oednra  marked  out  by  tbe  atatntae  of  this 
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state  for  tbe  ccmdemnlng  and  acqnlilng  of 
rlglit  of  way  by  railroad  companies  and  tha 
araesament  itf  and  eetlmatliig  of  damages 
that  may  fcccroe  by  reason  of  the  building  of  a 
railroad  over  and  across  a  man's  land  gives 
the  right  of  appeal;  such  right  Is  denied  by 
the  method  of  condemnation  Invoked  by  the 
appellee.  By  eeveral  provisions  of  the  act 
of  1918.  anthorlzlng  the  creation  of  levee  Im- 
provement districts  and  conf  mrlng  upon  them 
the  right  of  emlnoit  domain,  It  Is  provided 
diat  when  sndi  district  has  been  created  the' 
court  creating  the  same  Bhall  ai^olnt  thtee 
supervisors  for  sndi  district,  who  in  tmm. 
upon  tbe  adt^on  of  tbe  plan  of  recilamatlon, 
^all  appoint  three  disinterested  commis- 
sioners, to  be  known  as  "commissioners  of 
appralsonent";  that  It  shall  be  the  duty  of 
the  c(»nml8Bl<mer8  to  meet  at  a  time  and 
place  spedfled.  and  eaCh  shall  take  and  sub- 
scribe an  oath  that  ttaer  wlU  falthfally  and 
iroparttally  dlsdiarge  th^  duties  as  sni^h 
commissioners  and  make  true  report  ct  the 
work  done  by  tbem;  that  wltUn  80  days 
after  qnalifyliig  and  organizing  the  commls- 
sloners  shall  begin  their  duties;  Ouit  they 
Shan  proceed  to  view  lands  wlttaln  Micb  dis- 
trict wM<ai  flhall  be  affected  by  the  ^n  of 
reclamation  for  sudk  district,  and  all  audi 
laik^  without  the  district  as  may  be' acquired 
for  any  purpose  oninected  with  or  incident  to 
Uie  canylBg  oat  of  snph  plan;  that  they  shall 
"assess  the  amounts  of  ben^ts  and  all  dam- 
ages, if  any,  that  will  accrue  to  any  tract 
of  land  within  such  district  as  tbe  reemlt  of 
carrying  out  and  putting  Into  effect  tbe  plan 
of  redamatlcm  for  such  dlstelct;  that  they 
shall  prepare  a  report  of  Oielr  findings.  wbt<A 
shall  show  the  owner  of  each  piece  of  proper- 
ty examined,  with  such  description  thereof 
as  may  Identify  the  same,  and  stating  the 
amount  of  damages  and  all  benefits  assessed 
for  or  against  the  same,  as  well  as  the  value 
of  all  property  to  be  taken  Or  acquired  for 
right  of  way  or  any  other  purpose  connected 
with  the  carrying  out  of  the  plan  of  reclama- 
tion as  aniroved  by  the  state  reclamation 
engineer;  that  they  shall  fix'  in  such  report 
a  time  and  place  when,  and  where  they  will 
hear  objections  thereto;  that  wh«i  the  report 
of  the  commissioners  ithall  have  been  filed 
with  the  secretary  of  the  board  of  supervi- 
sors he  shall  give  notice  for  two  consecutive 
weeks  prior  to  Gxb  date  fixed  for  such  bearing 
of  the  time  and  place  thereof,  stating  In  sub- 
stance, that  the  report  of  the  commlssimers 
to  assess  b^ieflts  and  damages  accruing  to 
the  land  and  other  property  by  reason  at  the 
plan  of  reclamation  has  been  filed  and  fiiat 
all  persons  interested  may  examine  the  same 
and  make  objections  thereto;  and  that  any 
owner  of  land  or  other  property  affected 
such  report  or  plan  of  reclamation  may  file 
exceptions,  and  the  commtesloners,  at  the 
time  and  place  specified  in  the  notice,  shall 
proceed  to  hear  and  pass  upon  all  sudi  ob- 
jections, and  tbe  commlsstoners  shall  have 


power  to  adjudge  and  appc»rtion  costs  Incar- 
red  upon  the  hearing.  The  findings  of  the 
commissioners  as  to  benefits  and  damages 
to  lands  and  other  real  property  within  the 
district  shall  be  final  and  condusivei,  and 
tbe  final  decree  and  Judgment  of  the  commla* 
aloners  sliall  be  entered  of  reowd  In  the  ndn- 
ntes  of  the  board  of  superrlsors,  and  certi- 
fied copies  thereof  shall  be  filed  with  the 
county  clerk  of  each  conn^  in  wtiich  any 
portion  of  the  lands  within  such  district  are 
located  as  a  permanent  record  o£  sndi  county, 
and  Bucfa  filing  shall  be  notice  to  all  persons 
of  the  contents  and  purposes  ot  such  decree^ 
Without  going  Into  minute  details,  wa  have 
stated  the  prorlslws  of  the  statute  relied 
on  and  followed  by  t3ie  appellee  In  attempt- 
ing to  condemn  the  appellant's  land  and  In 
assesalng  the  damages  awarded  hlm  and  tbe 
benefits  whldi  the  commlsslcmera  of  ap^alse* 
mait  adjudged  would  accrue  to  him  rea- 
son of  pnttlitf  Into  9tteet  the  redamatlmi 
plan  ot  levee  Im^vement  district  No 
vision  appears  to  have  been  made  for  the  en- 
forcement <d  sndi  Judgmmt  and  decree  by 
any  process  of  the  county  court,  or  otter 
means,  unless  Hie  power  glv«  to  do  tHe 
things  mentioned  in  the  sections  of  the  statute 
referred  to  vests  In  tbe  ofllcers  of  the  levee 
district  authorlt7  to  ececute  themsdves  its 
decrees.  Not  so  In  case  of  condonnatim 
according  to  tbe  procedure  marked  out  by 
tbe  statutes  for  condemning  and  acqalrlng  of 
right  of  way  Xty  railroad  ccnopanles.  Aa  very 
cledrly  evidencing  the  purpose  of  tlift  pro- 
visions of  the  statute  relied  on  and  attenq>ted 
condemnation  of  tbe  ai^wllantfs  land,  we  find 
^t  section  24  dedares: 

"After  the  action-  of  the  commissioners  of 
appraiBement,  as  aforesaid,  their  final  findings, 
judgment  and  decree,  mtH  lawfully  changed  or 
modified,  shall  form  the  beris  of  taxation  with- 
in and  for  the  levee  improvement  district  for 
whidi  they  shall  have  acted  for  all  purposes 
for  wliidi  taxes  may  be  levied  by,  for  or  on 
iwhalf  of  such  district,  and  ail  taxes  shall  be 
apportioned  and  levied  on  each  tract  of  land, 
railroad  and  other  real  property  in  the  district 
in  proportion  to  net  benefits  to  the  property 
named  in  such  final  judgment  «r  decree,  as 
shown  thereby." 

Manifestly  the  purpose  of  providing  for 
the  appointment  of  comnUsslonars  of  iv- 
praisement,  prescribing  the  procedure  to  be 
followed  by  fheai  In  doing  the  things  enjoined 
upon  them,  and  reqniiring  a  tepoirt  of  tb^ 
findings  to  be  made  and  filed  with  the  county 
clerk  as  a  permanent  record  of  the  county,  as 
dedared  In  the  above^uoted  sections  of  the 
statute  was  to  form  tbe  basis  of  taxation 
wlthhi  and  for  the  levee  improvement  iOa- 
trlct,  and  not  for  the  purpose  of  providing  a 
method  for  condemning  lands  necessary  for 
the  construction  and  malntaiance  of  levees 
and  other  Improvements  essmtial  to  the  car^ 
rying  out  of  the  object  of  Its  creatbm.  Clear- 
ly it  was  not  the  Intmtlon  of  the  Leglalatvre, 
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it  occoTB  to  US,  to  coater  the  power  ot  con- 
deannatian  npm  the  commlaslonm  of  ap- 
pzalaemat,  but  simply  the  power  to  ascertain 
and  determine  the  value  of  lands  to  be  takoi 
under  cendemnatlon  proceedlnss  provided  for 
Id  sectiim  9.  and  to  aneea  damages  and  bene- 
fits to  be  used  aa  Indicated  as  a  pnn>er  basla 
of  taxation  for  all  the  land  «uiq»rlslnK  the 
Imprvvmnent  district  The  duty  imposed 
upon  the  commigs toners  Is  simply  to  view  the 
lands  within  the  district,  and  "assess  the 
amoonts  <tf  ben^ts  and  damages  that  will 
accrue  to  any  tract  of  land  within  the  dla- 
trlct/'  eta,  "from  carryhig  out  and  putting 
Into  effect  the  plan  of  refAvnatlon  tta  mu±. 
district*':  and  the  notice  required  to  be  serv- 
ed on  the  landowner  informing  him  that  the 
oommlBslonars  will  at  the  time  and  place 
fixed  by  thrai  hear  objectiona  to  Oielr  find- 
i&CB  simply  notifies  blm  that  the  r^xnrt  at 
the  commisslotters  "to  assess  benefits  and 
damages  to  the  land  has  been  filed."  He  Ift 
not  apprised  Qierd^  Oiat  the  purpose  of 
tbtt  hearliv  Involves  the  condemnaUon  or 
taking  ot  his  land  In  sndi  way  aa  to  de- 
prive him  of  its  poitaCBSlon  and  use. 

[4]  It  Is  dementary  that  no  tme  shall  be 
delved  M  bis  propMty  exc^t  by  doe  pro- 
cess (tf  law,  and  that  ivlvate  jmverty  shall 
not  be  taken  for  pobllc  use  without  just  com- 
pmsatlon.  The  sections  d  the  statute  un- 
der which  the  appellee  acted  In  seeking  to 
cond^nn  the  at^ellanf  s  lands  make  no  ade- 
quate provision.  It  seems  to  us,  for  the  en- 
forcement of  the  paym^t  of  such  amount  as 
may  be  awarded  the  landowner  for  property 
taken  or  damaged  in  accompUshing  the  ob- 
jects of  tbe  levee  district,  and  hence  are 
perfect  and  Insufflcient  as  a  &ir  and  efficient 
condemnation  statute.  On  the  other  hand,  the 
condemnation  proceedings  directed  to  be  ob- 
served In  section  9  of  the  statute,  for  condemn- 
ing and  acquiring  of  right  of  way  by  railway, 
companies,  is  fall,  fair,  and  adequate  for  the 
ascertainment  and  protection  of  all  the  rights 
of  either  party  to  such  a  proceeding. 

We  conclude  that  the  right  of  the  appellee 
to  condemn  land  and  the  method  to  be  fol- 
lowed in  so  doing  and  in  assessing  of  dam- 
ages, etc.,  are  controlled  by  the  statutes  re- 
latlng  to  the  condemnation  of  right  of  way 
by  railroad  companies,  and  that,  since  the 
appellee  by  Its  petition  ctmcluslvely  shows 
that  sudi  method  was  not  observed  by  It, 
but  that  another  and  materially  different 
method  was  followed,  no  right  to  the  relief 
asked  for  and  obtained  by  it  In  the  district 
court  Is  shown;  that  the  appellee's  peti- 
tion was  obnoxious  to  a  general  demurrer; 
and  that  the  judgment  of  the  court  should  be 
reversed,  the  Injunction  dissolved,  and  the 
case  dismissed.  It  is  therefore  accordingly 
80  ordered. 

Judgmoit  reversed.  Injunction  dissolved, 
and  case  dismissed. 


AMERICAN  RY.  EXPRESS  CO.  v.  BEAN. 
(No.  9648.) 

(Court  of  CMvfl  Appeals  of  Texas.  Fort  Worth. 
ICay  21, 1021;  Bcbearfaii  Denied 
July  2, 1921.) 

1.  Carriers  'S=>I05(2)  —  Danages  for  loss  of 
proflts  held  aKowahts. 

Where  an  express  company  wrongfully 
marked  a  Bhlpment  C.  O.  D.,  and  thereby  caus- 
ed failure  of  a  sale,  and  It  knew  that  plaintiff 
was  a  wholesale  dealer  in  coffee,  and  by  reason 
of  th«  indorsed  value  knew  the  selling  price.  It 
was  diarged  with  knowledge  that  plaintiff  usu- 
ally made  a  profit  in  bnslows,  and  tbe  Item  of 
mofit  was  within  the  mle  that  a  party  hreak- 
iag  a  contract  is  UaUe  for  damagaa  he  should 
reasonably  expect  to  arise  from  the  breach  of 
contracL 

2.  Carriers  «a>IOS(2)~DaBMoes  for  lesa  ef 
lisalaesa  held  aot  allowable. 

Where  an  express  company  wrongfully 
marked  shipment  C.  0.  D.,  and  in  conseauenco 

plaintiff  lost  a  customer,  the  defeodaot  is  not 
liable  for  losa  of  busineeB,  good  will,  and  patron- 
age, where  be  was  not  notified  that  sbipment 
was  to  a  customer  and  that  a  loss  of  patrou- 
flVe  was  likely  to  result  from  a  mistake. 

On  Hotlon  tor  Behearing. 

3.  Carriers  «=»I05(2)— Damages  from  toss  of 
buslaess  dependent  os  knowledge. 

In  an  action  against  a  carrier  for  negli- 
gently marking  a  shipment  C.  O.  D.,  because  of 
the  loss  of  business,  patronage,  and  good  will, 
in  the  absence  of  a  showing  of  notice  to  the 
defendant  at  the  time  of  the  making  of  the  con- 
tract, or  of  tbe  negligent  act  or  omission,  that 
the  loss  o(  basinesB,  patronage,  and  good  will 
waa  to  be  expected  from  the  negligent  act,  dam- 
ages on  this  eonnt  will  not  be  sustained. 

4.  Carriers  ^104— EvMeaoe  held  aet  te  show 
damage. 

In  an  action  agalnat  a  railroad  company  for 
negligently  marking  a  stiipment  O.  O.  D.,  when 
it  should  have  been  on  time,  where  tbe  mana- 
ger of  plaintiff's  customer  testified  that  he  quit 
trading  with  plaintiff  because  of  plaintiff's  com- 
petition with  him  in  sale  of  goods  to  caf£s,  the 
evidence  does  not  support  a  finding  of  loss  of 
business,  patronage,  and  good  will  on  account 
of  tbe  negligence  of  defendant. 

Appeal  from  Wichita  County  Court ;  Guy 
Rogers,  Judge. 

Action  by  B.  3.  Bean  against  the  American 
Railway  Express  Company.  Prom  Judgment 
for  plaintiff,  defradant  appeals.  Affirmed 
In  part,  and  reversed  In  part 

Bulllngton,  Boone,  Humphrey  &  Herman 
and  Fulton  ft  Hyers,  aU  of  WldUta  Falls, 
for  appellant. 
Cook.  Spencer  ft  BaU«y,  ot  Wichita  Falls. 

for  appellee. 


CONNER,  a  J.  Appenee  Instituted  this 
suit  against  the  American  Railway  Express 
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Company  for  damages  occasioned,  aa  alleged, 
by  tlie  failure  of  the  defendant  to  properly 
obsnrre  tbe  plaintiff's  shipping  directions. 
It  was  alleged  that  the  plaintiff  was  engaged 
in  the  wholesale  and  retail  coffee  business, 
baying,  roasting,  and  selling  ctrftee  at  Wichita 
Falls  and  to  the  retail  merchants  in  and 
around  said  city,  and  had  been  so  engaged  for 
a  number  of  years;  that  the  defendant  was 
engaged  in  the  business  of  a  common  carrier 
of  goods,  wares,  and  merchandise  for  hire 
in  said  territory,  and  that  on  or  about  the 
22d  of  August,  1919,  the  lOaintlff  deliver* 
ed  to  the  defwdant  for  shipment  and  delivery 
to  the  DaviB  Casb  Groc^,  at  Burkbumen, 
Tex.,  a  consignment  of  coffee,  vhlch  the- 
consignee  had  agreed  to  buy  on  opm  ac- 
count, eO  days'  time,  and  to  pay  thetefor  the 
sum  of  $181.20,  which  was  tbe  market  value 
of  the  said  coffee  at  the  said  place  atl  the 
time.  It  was  further  alleged  that  tbe  defoid- 
ant  wrongfally  marked  and  directed  said 
shipment  In  such  a  mannw  as  to  show  that  tt 
was  a  C.  O.  D.  ahlimient,  or  ^Ipment  de- 
liverable <ml7  upon  tlie  paymrat  of  the  cash 
price,  and  that  upon  the  tender  of  the  ship- 
ment to  the  Davis  Company  that  company 
r^sed  to  recdve  it,  cmstroing  tbe  demand 
for  the  cash  as  a  ireflectlon  upon  its  credit. 
It  was  further  alleged  that  the  value  of  the 
shipment  was  written  npon  the  consignment, 
which  value,  viz.,  9181.20,  included  a  pn^t 
to  the  plaintiffs  of  $92.S(^  which  was  lost 
to  the  plaintiff;  that  the  plaintiff  necessari- 
ly exp«ided  the  further  sum  of  $34.71  In  »- 
press  Charges,  labor,  and  other  expenses  oi 
racking  and  reselling  the  o^ee.  Plaintiff 
Iffsyed  to  recorer  these  Items  of  daaaage  and 
for  a  ftirtber  smn  of  S400  for  loss  of  business, 
good  will,  and  patronage  of  a  customer,  and 
exemidary  damages  In  the  sum  of  9400;  the 
claim  for  exemplary  damages  beSag  based  on 
gross  carel^snees,  negligence,  and  wanton 
mlsomdnct,  as  set  out  In  plalntUTs  petition. 
.  The  defendant  answered  by  a  general  de- 
murm,  several  special  exceptions,  and  a 
general  denial,  and  specially  averred  that 
It  was  agreed  between  the  plaintiff  and  de- 
fendant that  the  shlsnnent  should  be  sent 
O.  O.  D.,  and  that  the  refusal  to  receive  tbe 
same  on  the  part  of  the  conBlgnee  was 
through  no  fault  or  negl^trace  of  the  de- 
foidant,  and  that  said  goods  were  red^vered 
to  the  plaintiff.  The  defendant  further  de> 
nted  notice  or  knowledge  of  any  apedal 
circum stances  entttllng  the  plaintiff  to  the 
special  damages  sued  for  tn  his  petition. 

The  case  was  tried  by  the  court  without 
a  jury,  and  Judgment  was  altered  for  the 
plaintiff  in  the  a^^te  sum  of  $437.21, 
with  interest ;  the  items  being  divided  aa  fol- 
lows, $52.50,  loss  of  profit  on  the  particular 
sale  In  question;  $34.71,  express  diarges, 
labor,  and  other  expenses  of  repacking  and 
reselling  the  coffee;  $300,  loss  of  business, 
good  will,  and  patronage  of  a  customer ;  the 
court  refusing  to  allow  any  amount  ftnr  ex- 


emplary damages.  From  the  ju^rment  so 
entered,  the  defendant  has  ai^ealed. 

[1  ]  Appellant,  by  exc^tl<ms  to  the  petition 
In  the  trial  court  and  to  the  Judgment,  and 
under  its  aesignmeatB  of  errot  inerm,  arges 
that  the  item  of  $Q2J{0.  loss  of  profits,  and 
the  Item  of  $SSO,  loss  of  business  and  good 
will  and  patrffliage'  of  a  customer,  were  and 
are  not  recoverable,  for  the  reason  that  It 
does  not  appear  that  the  defoidant  ottnpany 
bad  notice  of  tbe  special  drcnmstanoes  whlcb 
are  alleged  to  have  occasioned  su^  losses. 
Tbe  plaintiff  alleged  such  notice^  and  as  to 
the  $62.50  Item  for  the  loss  on  pnrflcs  of  the 
particular  sfa^Hnent  in  evidence,  we  asrw 
with  the  trial  court's  eondurion  that  the 
fmdant  company  did  have  sach-  notice  as 
makes  It  liable  for  that  item  of  loss.  It  ap- 
pears in  the  evlduLoe  that  the  plaintiff  was 
a  wholesale  dealer  In  cottee,  and  had  beai  for 
some  five  or  six  years  engaged  In  the  busi- 
ness of  selllBg  to  retailers  and  others,  and  the 
defendant  evidently  knew  that  tbe  ship- 
ment was  to  a  retail  dealer  and  could  most 
naturally  oAtemplate  tbe  tact  shown  tSiat 
the  sale  and  shipment  iBTOtved  a  profit.  We 
do  not  think  it  was  necessary  tbat  Oie  car- 
rier should  hare  known  tbe  precise  limits 
of  the  profits.  It  interested  tn  that  subject; 
It  could  have  been  ascertained  by  an  inaulry 
of  the  plaintiff.  It  did  know  by  the  IndorsB' 
ment  of  the  value  of  the  rtitpment  upon  the 
order  therefor  fliat  tta  total  sum  to  be  paid 
by  the  customer  was  $181 J20,  which,  as  sug- 
gested, reasonably  Indicated  that  that  sum 
Included  a  profit.  Such  eircamstanoes,  we 
think,  reasmably  brine  the  cbm,  as  to  tbe 
itetp  of  9S2JI0,  within  the  rule  on  that  aub- 
Ject  as  stated  In  the  ctielnated  English  case 
of  Hadley  t.  Baxendale,  9  Exch.  353,  and 
qno'ted  with  approval  by  our  Supreme  Court 
In  tbe  case  of  Pacific  Express  Oo.  Darnell, 
62  Tex.  630,  viz: 

"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damaares 
which  tbe  other  party  oagbt  to  receive  in  re- 
spect <tf  such  breach  of  the  contract  should  be 
such  as  may  fairly  and  reasonably  be  considered 
either  arising  naturally,  I.  e.,  according  to  the 
usual  coarse  of  things,  from  such  breaoti  of  con- 
tract itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  ttie  contemplation  of 
both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  tt." 

r2]  HowevtT,  as  to  tbe  further  iton  of 
$350  loss  of  bnslnws,  good  wlU,  and  patron- 
age of  the  customer,  as  awarded  by  tbe  trial 
court,  we  think  appellant's  objections  are 
well  taken.  The  rule  as  quoted  under  the 
evidence  will  exclude  this  iton.  The  evi- 
dence fails  to  indicate  tliat  appellant  knew 
that  the  consignee  was  one  of  appellee's  cus- 
tomers, or  was  given  any  Intimation  that  a 
misdirection  of  the  shipment  would  result 
in  the  loss  of  the  ctmsignee  as  a  customer, 
and  such  a  result  was  by  no  means  a  neces- 
sary or  even  a  natural  result  of  the  appel- 
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last's  mistake;  In  fact,  the  erldenoe  fails 
to  show  with  any  degree  of  certainty  that 
such  a  result  fcdlowed.  We  accwdingly  dis- 
approve of  the  recovery  of  this  item. 

The  farther  Item  of  $34.71  Is  not  attacked, 
and  we  accordingly  conclode  tlut  the  Jadc- 
ment  below  should  be  afQrmed  as  to  the  itanu 
of  $52.50  and  $34.71.  bnt  rereraed  and  here 
rendered  that  appellee  take  nothing  as  to  Uie 
Item  of  $S60  allowed  by  the  court  bfllov  tat 
loss  of  boslneas,  good  wUI,  ete, 

Jadgment  affirmed  In  part,  and  rOTariad 
and  hue  rendered  in  part. 

On  Motion  for  R^earlng. 

[3,  4]  The  notice  of  the  probable  conse- 
qnences  or  special  damages  that  will  arise 
from  a  breach  of  contract  or  act  of  negli- 
gence must  be  shown  to  exist  at  the  time  of 
the  making  of  the  contract  or  of  the  negU- 
sent  act  or  omission.  See  Express  Co.  r. 
Darnell,  62  Tex.  639;  Ry.  Co.  t.  Blgham, 
90  Tex.  223,  38  S.  W.  162.  It  Is  clear  that 
this  case  was  not  brought  within  this  general 
rule,  nor  yet,  we  think,  within  the  Bourland 
Case,  90  Tex.  407,  90  S.  W.  483,  3  L.  B.  A. 
(N.  S.)  lUl.  122  Am.  St.  Rep.  647.  which, 
properly  considered,  la  no  exception  to  the 
general  rule.  Moreover,  as  originally  con- 
clnded,  it  is  by  no  means  clear  that  the  neg- 
ligent omissions  complained  of  caused  the 
loss  of  the  customer.  On  this  point  we  have 
carefolly  considered  the  testimony.  Among 
other  things.  Mr.  Walker,  general  manager 
and  buyer  for  the  Darla  Cash  Ozocery  Com- 
pany, testified: 

"I  qalt  buying  coffee  from  Mr.  Bean  late  In 
1919.  I  quit  bnylns  from  him  because  he  was 
selling  to  caf^a.  I  did  that  because  he  was  cnt- 
ting  me  out  of  that  basiness.  We  are  entitled 
to  the  caffi  bnshiess.  Thafs  the  way  I  look 
at  it" 

We  r«naln  of  tbe  opinion  that  a  judg- 
ment for  the  special  damages  sought  because 
of  the  alleged  loss  of  the  cnst<miei:  cannot 
be  supported  under  ttB  testimony  within  the 
meaning  of  the  ded^ons.  The  damages  In 
this  respect  as  we  orlglnaUy  held,  are  al- 
together  too  remote. 

The  motion  for  rehearing  will  accordingly 
be  OTemiled. 


SONNENBERQ  v.  HAJEK. 


(No.  8071.) 
Galveston. 


(Goort  of  Civil  Appeals  of  Texas. 

June  7,  1921.) 


I.  Frauds,  sUtsts  of  ^l4«(l)-CoBtraBtpre>* 
sanetf  vaM  tmt  evloraeMa. 

In  an  action  by  a  purchaser  <rf  land  against 
a  third  person,  taidnefag  tbt  vendor  to  break  the 
contract  and  sell  to  him  instead,  it  nuist  be 
presumed,  in  pasring  on  Ae  suflciaii^  of  the 


petition,  that  the  contract  was  for  the  sale  ot 
land -as  alleged,  and  was  evidenced  by  a  writ- 
ten memoraodum  signed  by  the  vendor,  and 
wae  enforceable  agamst  him,  unless  it  appears 
from  other  averments  that  some  Intervening 
cause  hflB  rendered  the  vendor  Incapable 
performing. 

2,  Torts  Vendor  and  purchaser  ^=3228 

(2)— Purchaser  with  sotice  of  contract  to  sell 
takes  subject  thereto;  purchaser  without 
right  of  action  against  subsequent  purchaser 
with  BOtloe  for  Induoino  breaoh  of  oontraoL 

Where  defendant  purchased  land  with 
knowledge  that  the  vendor  had  contracted  to 
sell  to  pidntiff,  plaintUTs  right  of  spedfie  per- 
formance was  not  affected,  and  he  had  no  right 
of  action  against  defendant  for  indudog  the  ven- 
dor to  break  Us  cratraet  and  a«U  the  land  to 
hha. 

An;>eal  fftm  Amdn  Goun^  Gourt;  W.  J. 
Hill,  Judge. 

Action  by  Otto  Sonnoiberg  against  Joe 
Hajek.  Brom  a  judgment  dismissing  the 
cause,  plaintiff  appeals.  Affirmed. 

C.  D.  Duncan  and  O.  O.  Erueger.  both  of 

Bellville,  for  appellant. 

LANE,  J.  This  suit  was  brought  by  ap- 
pellant. Otto  Sonnenberg,  against  appellee, 
Joe  HaJek,  to  recover  the  sum  of  $S00,  and 
for  cause  of  action  he  substantially  alleged 
that  on  the  26th  day  of  June,  1020,  he  and 
one  A.  O.  Ernst  made  and  entered  Into  a 
ccmtract  by  which  the  said  Ernst  contracted 
and  agreed  to  convey  to  him  on  the  1st  day 
of  November,  1920,  a  certain  23  acres  of  laud 
In  Austin  county,  Tex.,  for  a  consideration  of 
$1,460;  that  on  the  day  said  contract  was 
made  plaintiff  paid  the  said  Ernst  the  sum 
of  $200,  and  thereafter,  on  the  16th  day  of 
August,  1920,  he  paid  him  $2S0,  both  of 
said  sums  being  paid  and  accepted  as  parts 
of  the  purchase  money  for  the  land;  that 
the  defendant,  Joe  HaJek,  became  Informed 
of  the  contract  so  made  and  entered  into 
between  plaintiff  and  the  said  Eimst,  and 
thereafter,  but  prior  to  the  day  upon  which 
the  deed  was  to  be  executed  by  Ernst,  came 
to. plaintiff  and  offered  to  pay  him  a  profit 
of  $300  for  his  trade  with  Ernst,  which  offer 
plaintiff  refused;  that  upon  such  refusal, 
and  bef^e  the  time  set  for  the  final  consum- 
mation of  the  contract  between  plaintiff  and 
Ernst,  when  and  at  whi<ai  time  the  plaintiff 
was  ready,  willing,  able,  and  proposing  to 
consmounate  eaid  contract,  the  defendant; 
Joe  Haj^  willfully,  and  with  a  total  disre- 
gard for  the  rights  of  plaintiff.  Induced  and 
caused  the  said  Bmst  to  breach  bis  said  con- 
tract, to  r«s»udlate  the  same,  and  to  sell  tbe 
land  to  Um,  tbe  said  HaJ^  and  that  by 
reason  of  such  acts  and  conduct  Hajek, 
plaintiff  suffered  damagea  in  tJw  sum  of 
iSOOt  In  ttiat  he  Jtoet  the  porcbaBe  of  said 
land  for  tbe  sum  of  91,460,  as  had  been 
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agreed  xipon  betw«en  him  and  Mid  Bntst, 
while  such  land  was  worth  'fully  the  Bath  ot 
$2^50. 

A  general  demurrer  of  the  defendant, 
Bajek,  addressed  to  the  plaintiff's  petition 
was  by  the  trial  court  sustained,  and,  upon 
the  plaintiff's  declining  to  amend  his  petition, 
judgment  was  rendered  dismissing  the  cause. 
From  such  Judgment  Otto  Sonnenberg  has 
appealed.  Whether  the  petition  of  the  plain- 
tiff presents  a  cause  of  action  Is  the  sole 
question  presented  for  our  decision. 

[1]  In  answering  the  question  thus  pre- 
sented, we  must  assume  from  the  averments 
of  the  plaintiff's  petition  that  the  contract 
between  plaintiff  and  A.  C.  Ernst  was  one 
for  the  sale  of  real  estate,  and  that  It  was 
evidenced  by  a  wrltt^  memoranda  signed 
by  A.  O.  Gmst,  the  proposed  vendor  (Graham 
V.  Kesseler,  192  S.  W.  288),  and  that  It  was 
enforceable  against  him,  unless  it  be  appar^ 
ent  from  othor  averments  of  the  petition 
that  some  Intervening  cause  has  rendered 
such  proposed  vendor  incapable  of  performing 
the  contract  For  if  It  be  made  to  appear 
by  the  avermenta  of  the  petition  that  the 
contract  was  not,  In  the  first  instance,  en- 
forceable, no  cause  of  action  would  lie 
against  one  who  by  Interferttice  caused  Its 
breach. 

[2]  We  have  reached  ttie  condnston  that 
there  was  no  snch  intervening  cause  alleged 
in  the  petition  which  would  have  rendered 
the  contract  nnraforceable,  but  to  the  con- 
trary it  is  averred  therein  that  the  defend- 
ant knew  when  he  purchased  the  land  from 
Ernst  that  Ernst  had  contracted  to  sell  the 
same  to  the  plaintiff.  It  tiiat  were  true, 
his  purchase  would  in  no  way  affect  the  right 
of  the  plaintiff  to  enforce  specific  perform- 
ance. We  have  therefore  reached  the  fur- 
ther conclusion  that  the  petition  shows  no 
cause  of  action  against  the  defendant  HaJ^ 
1^  reason  of  his  purchase  from  Ernst. 

It  was  held  in  Davidson  v.  Oakes,  60  Tex. 
Civ.  App.  269,  128  S.  W.  814,  and  Roberts  v. 
Clark,  108  S.  W.  417,  that  one  who  knowingly 
Interfered,  and  thereby  Induced  another  to 
breach  an  unenforecable  contract  with  a 
third  perstm,  is  not  guUty  of  actlonabJfl 
wrong.  The  writer  thinks,  however,  that  the* 
holding  in  these  cases  states  the  rule  'most 
too  broadly.  In  Bowen  v.  Speer,  169  S.  W. 
1183.  Richardson  v.  Terry,  212  S.  W.  525, 
Raymond  v.  Tarrlngton,  96  Tex.  443,  72  S.  W. 
580,  73  S.  W.  800,  62  L.  R.  A.  962,  »7  Am.  St 
Rep.  914,  it  Is  held  that  a  person  who  inter- 
feres with  a  contract  for  the  sale  of  real  es- 
tate is  liable  in  damages  In  a  proper  case. 
The  cases  referred  to,  however,  In  the  deci- 
sions last  cited,  are  those  in  which  the  Inter- 
ference was  accompanied  with  malice  or 
fraud.  We  think  the  trend  of  recent  authority 
is  to  the  effect  that,  if  one  for  malldous  par- 
pOM  of  injuring  anotbra,  or  by  means  of  fraud 
and  dec^t,  procures  or  causes  a  breadi  of  the 


C4Xitract,  and  rei^ui  bODAflt  to  blmseaf,  be  Is 
liable  in  an  action  of  the  party  suffering 
Injury  by  reason  of  sudi  Interferoice.  Bow- 
en  V.  Speer,  166  S.  W.  1188;  Rleliardson 
Tecty,  212  S.  W.  fi2S;  Raymond  r.  Yarrlng- 
ton,  96  Tax.  443,  72  S.  W.  680,  73  8.  W.  800. 
62  L.  B.  A.  862,  97  Am.  St.  Bep.  914. 

In  the  cases  of  Davidson  v.  Oakes  and 
EobCTts  T.  Clark,  supra,  it  was  taeld,  Ikow- 
ever,  that  the  doctrine  of  liability  for  in- 
ducing a  breach  ct  contract  has  no  appUca- 
tltm  to  the  breach  of  a  contract  unenforce- 
able at  law;  and  that  the  Iveaeh  of  socb  a 
ccmtract,  evaa  if  actuated  by  malldous  mo- 
tives, does  not  raider  a  third  pentm  Usble 
to  the  injured  party.  For  a  collation  of  au- 
thorities on  the  subject  here  discussed,  see 
Swahi  T.  Johnson,  151  N.  C.  93,  65  8.  E.  619, 
2S  U  B.  A.  (N.  S.)  61S.  In  this  case  It  is 
said: 

"The  caae  of  Asbley  t.  Dixtni,  snpra.  Is  In 
eveiT  respect  similar  to  the  one  under  consid- 
eration. In  that  ease  the  New  Tork  court 
holds:  It  A.  has  agreed  to  sell  property  to 
B.,  C.  may,  at  any  time  before  the  title  has 
passed,  induce  A.  to  sell  to  bim  instead;  and  If 
not  gtiilty  of  fraud  or  nusrepresentation,  he 
does  not  incur  any  liability;  and  this  is  so  al- 
though O.  may  have  contracted  to  purchase  the 
property  of  B.  B.  cannot  maintain  an  action 
□pon  the  latter  contract,  as  he  cannot  perform, 
and  can  oidy  look  to  A.  for  a  breach  of  the  for- 
mer.' This  doctrine  is  supported  br  abundant 
authority." 

We  deem  it  unnecessary  to  add  further 
discussion. 

We  have  reached  the  conclusion  that  the 
weight  of  authority  demands  that  the  Judg- 
ment of  the  trial  cwrC  atiould  be  affirmed, 
and  It  is  BO  ordered. 

Affirmed. 


SONNENBERG  v.  ERNSt.   <N0.  8072.) 

(Court  Vi  CHvfi  Appeals  of  Texas.  Galvestmi. 

May  31.  1821.) 

1.  Veador  and  parcliaser  4=>349--CompIafBt  Is 
action  for  vendor's  breach  helri  to  stita  oaase 

of  aotloR. 

A  petition  sSeging  that  defendant  entered 
into  contract  with  plaintiff  to  sell  him  certain 
land,  and  that  plaintiff  paid  part  of  purchase 
price,  that  defendant  r^sed  to  conv^  land, 
that  plaintiff  was  ready  and  willing  to  carry  out 
his  part  of  contract  that  plaintiff  was  damaged 
$450  by  defendant's  refusal  to  convey,  and  that ' 
defendant  agreed  to  pay  that  amount  as  liqui- 
dated damages  in  case  he  failed  to  convey,  states 
facts  snffident  to  constitute  a  cause  of  action. 

2.  Frands,  statste  of  ^74(1)— ApfflioB  to  al- 
ternative cootraot  to  eoivay  land  ar  pay  liqui- 
dated damages. 

A  contract  to  convey  land  or  pay  liquidated 
damages  is  within  the  statute  of  fraiuls,  and 
though  part  oC  purchase  price  has  been  pai^ 
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the  contract  must  be  In  writhiCi  ^ther  to  en- 
force specific  performance  or  recorcr  damages 
for  its  breadi. 

3:  Frands.  statute  of  «»I90(2)— On  geaeral 
demnrrer,  a  praaamptiOB  ariiee  ttat  a  coa- 
tract  wtthla  tt«  statnte  of  frauds  was  li  wrtt- 
lug. 

Id  an  action  on  a  contract  within  the  statute 
of  frands.  on  a  general  demurrer  to  the  peti- 
tion, a  preaomptimi  arises  tbat  the  contract  waa 
in  writing.  ' 

4.  Veador  and  puroliaser  (3=>349— Petition  held 
■ot  to  be  far  noaey  paid  uader  the  coatraot. 

A  petition  whiefa  set  oat  that  defendant  had 
contracted  to  sell  certain  land  to  plaintifE,  that 
plaintiff  had  paid  $460  ot  the  agreed  price,  that 
defendant  agreed  to  pay  $450  liquidated  dam- 
ages for  breach  of  contract,  and  asked  $450 
damages  for  a  refusal  to  convey,  seeks  recover; 
for  the  liqoidated  dami^e,  and  not  for  the 
purchase  money  paid. 

5.  Frauds,  statute  of  iS=9 138(2)— Recovery  of 
part  of  purchase  price  paid  may  be  had  even 
If  contract  was  orai. 

Where  defendant  agreed  to  convey  land  to 
plaintiff,  who  paid  part  of  the  purpbase  price, 
the  money  paid  may  be  recovered,  though  the 
contract  to  convey  was  oral. 

6.  Frauds,  statute  of  «=9l29<5)  —  Part  p^- 
mant  of  purchase  price  do«s  not  take  coatraot 

out  of  the  statute. 

Part  payment  of  the  purchase  price  in  a 
contract  to  convey  land  !a  not  Bu<3i  a  part  per- 
formance as  will  remove  the  contract  fnun  the 
statute  of  frauds. 

Appeal  from  Austin  County  Ooort;  W.  I. 
Hill,  Jndge. 

Actlbn  by  Otto  Sonnenberg  against  A.  O. 
Ernst  From  a  judgment  of  dismissal,  plaln- 
tlfl  ai^eals.   Beversed  and  remanded. 

C.  D.  Duncan  and  G.  Krueger,  both  of 
Bellrille,  for  an>ellant. 

IaANE,  J.  This  salt  was  brought  by  appel- 
lant. Otto  Sonnenberg,  against  appellee,  A,  G. 
Kmst,  to  recover  the  sum  of  $450  as  IIquI- 
duted  damages,  which  appellant  alleged 
accrued  by  reason  of  the  breach  by  appellee  of 
a  certain  contfact  entered  Into  between  the 
parties. 

[1]  Appellant,  in  his  petition  In  the  trial 
court,  alleged  substantially  that  appellee  had, 
on  the  26th  day  of  June,  1920,  entered  Into 
a  contract  with  api>ellant  by  the  terms  ot 
which  he  agreed  and  obligated  himself  to 
sell  and  convey  to  appellant  a  c^tain  23 
acres  of  land  situated  in  Austin  county,  Tex., 
for  a  consideration  of  $1400;  that  by  such 
contract  said  land  was  to  be  conveyed  to 
appellant  by  a  d^  to  be  executed  by  appel- 
lee and  wife  on  the  1st  day  of  Nov^ber, 
1020;  tbat  he  had  on  the  day  the  contract 
was  entered  into  jtald  appellee  ^50  as  part 
of  the  pnicbue  monoy  fdr  the  land  to  bind 


the  trade,  and  that  he  had  also  paid  appel- 
lee the  further  sum  of  $200,  on  the  16th  day 
of  August,  1920,  as  part  of  said  purchase 
money ;  tbat  aiq>ellee  accepted  such  pay- 
ments and  retained  them,  and  that  he  had  fail- 
ed and  refused,  and  still  refuses,  to  convey 
said  land  to  appelant.  He  alleged)  further 
that  he  was  at  all  times  ready  and  willing  to 
carry  out  his  part  of  the  contract,  and  that 
he  made  arrangements  to  move  upon  the  land, 
to  use,  occupy,  and  cultivate  the  same  dur- 
ing the  year  1921,  and  that  by  reason  of 
the  breach  of  said  contract  by  appellee  he  had 
been  damaged  in  the  sum  of  $4S0,  and  that< 
at  the  time  of  the  making  of  said  contract 
appellee  agreed,  bound,  and  obligated  him- 
self that  in  the  event  he  should  fall  or  re- 
fuse to  convey  said  land  to  a^i^ant  tm  the 
1st  day  of  November,  1920,  he  would  pay  to 
appellant  the  sum  of  $4S0  as  liquidated  dam- 
ages. 

To  this  petition  appellee  (defendant  in  the 
lower  court),  addressed  a  general  demurrer, 
which  was  sustained  by  the  court,  and  a  judg- 
ment of  dismissal  was  rendered.  '  From  this 
Judgment  Otto  Sonnenbei^  has  appealed.  We 
think  the  petition  on  Its  t&ce  presents  a 
good  cause  of  actl<m,  and  that  the  court  wr- 
ed  in  sustaining  the  general  demurrer  ad- 
dressed tiiereto,  and  therefore  the  Jud^ent 
must  be  reversed  and  the  catise  remanded 
for  trial  on  its  maits,  and  It  Is  so  ordered. 

It,  t]  In  view  of  another  trial  we  deem  It 
advinble  to  state  that  it  la  not  shown  ttie 
iwtltlon  of  the  i^alntlfC  whether  the  con- 
tract alleged  was  in  writhe  and  signed  hy 
the  defendant  or  was  <mly  an  oral  contract. 
Whether  it  was  a  written  or  oral  contract 
cannot  be  decided  upon  general  demurrer. 
The  presumption  Is  that  a  contract  pleaded, 
which  would  otherwise  be  affected  by  the 
statute  of  frauds,  was  in  writing.  Graham 
V.  Kcsseler,  192  S.  W.  299.  If  It  was  a  writ- 
ten contract,  and  signed  by  the  parties,  that 
part  of  it  by  which  the  defendant  agreed 
tbat  he  would  pay  the  plaintiff  $450  as  liqui- 
dated damages.  In  the  event  he  failed  or  re- 
fused to  convey  the  land  to  plaintiff  on  the 
1st  day  of  November,  1920,  could  be  recover- 
ed upon.  However,  a  parol  agreem^t  In  the 
alternative  to  convey  land,  or  In  case  of 
failure  to  convey  to  i>ay  a  certain  sum  of 
money,  Is  within  the  statnte  of  frauds,  and 
no  action,  either  to  compel  a  performance  or 
to  recover  damages  for  Its  breach,  can  be 
maintained  upon  It.  Hather  v.  Scoles,  85 
Ind.  1 ;  Patterson  v.  Ctmnlngham,  12  Me.  506. 

The  case  last  dted  Is  one  In  which  a  con- 
veyance had  been  made,  by  a  father,  of  cer- 
tain lands  and  personal  property  to  his  two 
sons,  they  orally  agreeing  tbat  after  their 
father's  death  they  would  convey  the  same 
property  to  a  sister,  or  pay  her  $300  In  mon- 
ey. After  the  death  of  the  father,  the  aoaa 
having  failed  to  convey  the  land,  the  sister. 
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sned  for  tlu  «300.  It  waa  bdd  liy  tbe  court 
that  the  nrntnet  vas  InraUd,  nnder  tbe  stBt- 
nte  of  fntndBb  and  also  that  tb»  ctrntract,  be- 
ing In  tbe  alternative,  to  pay  money  or  cod- 
Tey  lands,  did  not  exempt  It  from  the  itera- 
tion ot  the  statnte. 

Both  of  tiiese  authorltlea,  as  ynSl  as  many 
others,  serai  to  establish  the  propodUon  tjbat 
neither  of  the  altematlTe  agreements  of  the 
defendant  Smst  was  valid  and  binding  it 
they  .vere  not  in  writing  and  signed  by  him, 
and  consequently  tbat  no  action  conld  be 
maintained  dther  to  OHnpel  the  omv^anoa 
of  the  land  or  for  the  recovery  ot  the  som  of 
mimey  whldi  Ernst  agreed  to  pay  in  tbe  ev«it 
be  Allied  to  conv^  aaiA  land  on  the  iBt  day 
of  November,  1920. 

(4-1]  The  petition  of  tba  plafaitlfl  cannot 
be  construed  as  seeing  recovery  of  the  mon- 
ey paid  imder  the  contract.  It  Is  well  set- 
tled that  sncb  recovery  could  be  bad  upon  the 
l»eaeh  of  the  contract,  even  if  the  contract 
was  oral.  But  paymmt  of  purchase  monc^ 
Is  not  such  a  part  performance  as  will  take 
the  case  out  of  the  statnte  of  frauds. 

Having  reached  tlw  ctrnduslcna  above  ex- 
pressed, tbe  Judgment  Is  reversed,  and  the 
cause  Is  remanded  tor  trial  on  Its  merits. 

Reversed  and  remanded. 


CHILDRESS  OIL  CO.  V.WOOD.  (N«.  8802.) 

(Court  ot  Civil  Appeals  of  Texas.  Fort  Worth. 
Feb.  6,  1916.   Rehearing  Denied 
May  28, 1921.) 

1.  Jastloes  of  the  peaoe  «=944(2),  141(2)  — 
Cosaty  eourt  has  so  Juriedtotloa  on  appeal 
from  Jnstlce  eonrt  which  hatf  so  jurlsdlotloB; 
Id  foredoslsg  lies  Os  personal  property  value 
of  property  detomilnss  anosnt  In  eontrover^. 

In  a  suit  to  foreclose  a  lien  on  personal 
pn^erty,  tbe  Juriedlction  of  the  court  in  whtdi 
the  salt  1b  Institated  must  be  determined  by  the 
value  of  sncb  property,  and  If  a  jnstlce  conrt 
in  which  the  suit  Is  Inetltnted  is  irithont  Jaris- 
dlction  to  entertain  it,  tiie  eonnty  court  acqnirea 
none  when  the  caae  is  appealed  to  that  court 
for  trial  de  novo. 

2.  Justices  of  ttM  peace  «s»I4l(2)  —  Ceasty 
court  on  appeal  aeqnlretf  no  Jsrisdlotlon  to 
render  Money  Jadgmest,  where  valas  of  prop- 
erty OD  whioft  lies  was  aombt  was  beyond 
JsrladiotlOR  of  Jastloe. 

Where  salt  was  brousfat  in  justice  court  to 
foreclose  a  lien  on  personal  proper^,  and  judg- 
ment was  for  plaintiff  for  toredosure,  and 
defendant  appealed  to  tbe  county  court  for 
trial  de  novo,  the  county  court  did  not  acquire 
jurisdiction  to  render  ■  money  judgment  without 
foredosnre;  It  being  stipulated  Oiat  the  value 
of  tiie  property  was  In  excess  of  $200; 

Appeal  from  WlChlta  County  Court;  Har- 
vey  Harris,  Judge. 


Suft  by  O.  E.  Wood  against  flw  Chtldresa 
Oil  Company.  Judgment  tcx  plataitUf  be- 
fore  a  justice,  and  defendant  appealed,  and 
from  a  stmllor  judgment  In  the  county  court 
he  again  ai^ealed.  Reversed,  and  suit  dis- 
missed. 

See,  also.  230  S.  W.  148. 

Joseph  AynesworOi,  ot  Wichita  Falls,  tm 

appellant 

E1.*W.  Napier,  of  Wichita  Falls,  and  Ed 
Yarbrougb,  of  Blectra,  for  appellee. 

DUNKLIN,  J.  O.  B.  Wood  Instltnted  this 
suit  In  the  justice  court  against  the  GhUdress 
OU  (Company,  to  recover  fire.00  tor  labor 
performed  for  tbe  defendant  and  for  stat- 
utory attom^B  fees  In  the  sum  of  $20  ad- 
dltitmal ;  also  for  fore<dosure  of  an  alleged 
statutory  lloi  for  tbe  amount  of  Us  <daim 
on  certain  machinery,  tools,  and  materials 
owned  by  Ihe  defendant. 

From  a  judgment  In  the  justice,  court  in 
favor  of  plalntlfl,  for  the  amount  of 'his  claim 
\ritb  foreclosure  of  lien  on  so  muCh  of  the 
property  as  might  be  found  necessary  to  sat- 
isfy the  judgment,  the  defendant  appealed 
to  the  county  court  In  both  courts  the  de- 
fwdant  pleaded  to  the  jurisdiction,  on  the 
ground  that  the  property  upon  which  the 
lloi  was  claimed  sxoeeded  ^00  In  value. 

Upon  tSte  trial  in  the  county  court  the  par- 
ties agreed  that  the  value  of  such  property 
was  in  excess  of  $2(Xy  as  alleged  by  the  de- 
fmdant  The  plaintiff  then  dismissed  his 
claim  for  such  foredosnre,  and  the  county 
court  rendered  a  judgment  for  the  amount 
of  tbe  debt  without  any  foreclosure. 

The  only  question  presented  to  this  court 
by  the  defeodant,  who  has  appealed  from 
tbe  last  Judgment,  Is  that  of  jurisdiction  to 
render  It;  the  contention  being  that,  as  tbe 
value  of  the  property  upon  which  a  Uen  was 
asserted  was  In  excess  of  $200,  the  jnstlce 
court  bad  no  jurisdiction  of  tbe  suit,  and 
therefore  the  county  court  on  appeal  had 
none.  It  is  our  conclusion  that  the  assign- 
ment should  be  sustained. 

[1]  It  Is  well  settled  by  the  decisions  of 
our  Supreme  Court  that  In  a  suit  to  foreclose 
a  lien  on  personal  property  the  jurisdiction 
of  the  court  In  which  the  suit  Is  Instituted 
must  be  determined  by  the  value  ot  such 
prt^erty,  and  that  if  the  justice  court  In 
which  a  suit  is  Instituted  is  without  jurisdic- 
tion to  entertain  it,  tiie  county  court  ac^ 
quires  none,  when  the  case  Is  appealed  to- 
that  court  for  trial  de  novo.  Pecos  &  North- 
ern Texas  Ry.  Co.  v.  Canyon  Coal  Co.,  102^ 
Tex.  478,  119  S.  W.  294;  Cotulla  v.  (Joegan 
Bros.,  77  Tex.  82,  IS  S.  W.  742;  Kelley  v. 
Stevens,  186  S.  W.  94;  T.  ft  N.  O.  Ry.  t. 
Rudier,  38  Tex.  Glv.  App.  601,  88  S.  W. 
816;  Id.,  99  Tex.  120,  87  S.  W.  818;  Ferrcll- 
Michael  Abstract  A  T.  Co.  v.  McCormac,  No. 
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8272,  on  rtiiearli^  184  S.  W.  1081;  Id.  (Oodl 
App.)  216  a  W.  6S9. 

Appdtlee  InTc^es  tbe  dedalon  of  tbe  Court 
of  AppealB  of  the  Fourth  District  In  Henry 
T.  Benoit.  70  S.  W.  850.  to  sustain  the  judg- 
ment in  the  present  suit  Tbnt  suit  was  in- 
stituted in  tbe  justice  court  for  damages  for 
bre&cli  of  a  contract  to  furnish  materials 
for-  tJie  construction  of  a  certain  bulldlns 
upon  which  a  statutory  materialman's  lien 
was  claimed  and  sought  to  t>6  foreclosed. 
In  the  lustloe  court  plaintiff  was  given  a 
judgment  for  ttie  amount  claimed*  and  for  a 
foreclosure  of  the  lien  asserted.  On  appeal 
to  the  district  court  he  abandoned  any  claim 
of  lien  and  took  Judgment  for  his  damages 
only.  In  dlsposlug  of  the  appeal  from  that 
Judgment  and  OTerruIing  assignment  of  error 
presenting  the  contention  that,  as  the  Job- 
tlce  court  had  no  Jurisdiction  of  the  suit* 
the  district  coui^  acquired  none,  the  Court  of 
Appeals  said: 

''We  think  the  district  coort  had  jorlsdiction. 
The  causa  of  action  for  damages  was  not  de- 
pendent upon  the  Uen,  and  tbe  fact  that  the 
justice's  court  may  have  exceeded  Its  power  In 
undertaking  to  foreclose  the  lien  wonid  not 
destroy  its  power  to  dispone  of  that  part  of  the 
case  of  which  It  had  jurisdiction;  and,  harins 
jurisdiction  to  try  the  question  of  damages,  the 
district  court  properly  acquired  Jurisdiction  on 
appeal  from  tiis  Judgment  on  that  branch  of 
tbe  case.** 

[II  It  wffl  be  noted  that  tiie  foreclomre 
sought  In  that  suit  was  npcm  the  building, 
which  was  a  part  of  the  realty,  and  hence 
clearly  not  wldiln  tbe  jurisdiction  of  the 
justice  court  Whether  or  not  that  fact 
would  warrant  a  material  distinction  be- 
tween that  decision  and  the  decisions  dted 
above  we  deem  It  onnecessary  for  us  to  de- 
cide; fin-  we  are  convinced  that  at  all  eroits 
the  dedstons  first  referred  to  are  directly 
potineut  to  the  facts  of  this  csae  and  should 
be  given  controlling  effect 

Tor  t2te  reaaon|i  noted  tbe  Judgment  of  the 
trial  court  la  rerersed,  and  the  suit  dismiss- 
ed, lyithouf  prejudice  to  plaintiff's  rl^t  to 
nffdn  institute  it  in  a  court  of  competent  Ju- 
risdiction. 


HAND  et  al.  v.  ERRINGTON  et  al. 

(No.  9555.) 

(Court  of  Cirfl  Appeals  of  Texas.  FortWortii. 
April  2,  1921.  .  Rehearing  Denied 
May  14,  1021.) 

I.  Hsibaatf  aad  wife  «s»273(9)— Extstenos  ef 
oommialty  debts  preansisd  mora  thaa  30 
yean  after  sHnrtvlig  lieaband*s  sale. 

Where  a  daufhter,  more  than  SO  years  after 
her  mother's  death,  sued  her  fatSier  to  recover 
4111  interest  In  land  purchased  by  him  with  the 
proceeds  of  eominiuiity  property  sold  by  him 


following  the  mother's  deat^  It  will  be  pre- 
sumed that  there  were  commonlty  debts  existbig 
at  the  time  of  the  sale. 

2.  Husband  aad  wife  «=»273(9)— existence  of 
eosmaalty  debts  empowan  sarvlvlig  hns- 
baad  te  sell  oonnanlty  estate^ 

Bxistence  of  community  debts  on  wife's 
death  confers  upon  the  surviving  husband  the 
power  to  seU  the  conunonlty  estate  and  to 
pass  good  title  thereto. 

3.  Trusts  ^105— Land  psrehasad  by  ssrvlv- 
!■!  basbaad  with  prooeeds  of  sale  of  eon- 
neeity  estate  beM  laprassad  with  ooostmo- 
tive  trest  la  faver  of  Mlaor  cfalld. 

On  the  sale  of  the  community  estate  by  the 
sorriving  husband,  following  the  wife's  desth, 
nnder  tbe  power  to  dispose  of  the  community 
estate  by  reason  of  tbe  existence  of  community 
debts,  the  sale  passed  the  title  of  a  minor  child* 
and  the  proceeds  of  the  sale  and  land  par- 
chased  therewith  became  impressed  with  a  c«n- 
structive  trust  in  favor  of  tbe  child. 

4.  Compromise  asd  ssttlenient  ^=9|9(I)  — 
Dasghter  heM  set  estopped  from  oiainlag  la- 
tsrest  la  lands  perahased  by  father  wltk  pra- 
eosds  of  sale  ef  eommaalty  estate^ 

Where  surviving  husband  did  not  inform 
daughter  that  on  wife's  death  he  had  sold  the 
eommuolty  estate  and  invested  the  proceeds 
in  the  purchase  of  land,  and  the  daagbter, 
without  notice  thereof,  in  consideration  of  ad- 
vances, conveyed  to  her  father  and  his  second 
wife  any  interest  daimed  by  her  in  the  estate 
of  her  mother  for  the  purpose  of  freeing  tbe 
lands,  held  by  father,  of  any  controversy  be- 
tween the  daughter,  the  father,  aad  his  second 
wife,  and  children  bom  of  the  second  marriage, 
stt<^  settlement  did  not  estop  the  daagbter  from 
suing  to  recover  her  interest  in  lands  pardiased 
by  father  with  proceeds  of  the  sale  of  the  com- 
munity estate. 

5.  UeiltatiOB  of  aotleas  ^I00(7)--Daaihtar 
hM  aet  estopped  by  llmttatloas  Iron  sslag 
father  for  leterest  le  land  pnrehased  with 
prooeads  ef  the  sale  ef  oommaaKy  estate. 

Where  a  father  did  not  inform  his  daagh- 
ter  of  the  ssle  by  lilm  of  the  community  estate 
followiug  the  mother's  death  and  the  purchase 
of  lands  with  the  proceeds  thereof,  and  the 
daughter  had  no  knowledge  that  a  constructive 
trust  was  Impressed  on  such  land  In  her  favor 
until  a  short  time  prior  to  the  inatitation  of 
a  suit  against  her  father  to  recover  such  in- 
terest, she  was  not  preduded  from  prosecuting 
inch  suit  by  limitations,  since  the  failure  of 
the  father,  in  whom  she  reposed  confidence 
and  trust,  to  noUfy  her  of  her  interest,  consti- 
tuted constructive  fraud  arresting  the  statute 
of  limitations. 

0.  Hssband  and  wife  <=>248!/2— Property  pnr* 
ohased  by  husband  before  marriage,  but  con- 
veyed after  marriage,  held  "daimed"  by  hus- 
band befora  marriage  making  such  proper^ 
husband's  separate  property. 
"Where  the  bosband  bad,  prior  to  marriage, 
purchased  land  by  parol  contract  and  pur- 
diased  from  squatters  Impzovamoits  made 
thereon,  the  land  was  not  a  ^rt  of  the  com- 
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munity  estate,  aa  between  the  hnaltaiid  and 
danshter,  following  the  wife's  death,  under  Ver- 
non's Sa;]ea*  Ann.  Civ.  St.  1914,  arts.  4621, 
4622,  making  property  owned  or  "daimed"  by 
buabaad  before  marriage  his  separate  property, 
though  the  fomiftl  eosreyancft  was  not  made 
until  after  the  marriage;  such  land  having  been 
owned  or  "claimed"  by  tin  hasband  before  mar- 
riage vitldn  Bach  statntes. 

[Bd.  Note.— For  other  definitioni,  see  Words 
and  Flirases,  Tlrat  and  Second  Series,  Olalm.] 

7.  Httsband  and  wrfe  «=3262(2)— Husband  tiai 
bnrden  of  provlos  separate  oharaoter  ef  land 
wfcore  tfaad  wu  dellvored  dariii  mrrlage  re- 
IMloe. 

Husband  dafanlng  land  to  be  separate  prop- 
erty notwithstanding  delivery  of  deed  duHng  the 

marriage  relation  under  Vernon's  Sayles*  Ann. 
Civ.  St.  1914,  art.  4621,  making  property  owned 
or  claimed  by  hnsband  before  the  marriage  hie 
separate  property,  has  the  burden  of  proving 
the  separate  character  of  the  land. 

On  Motion  for  Rehearing. 

8.  Hasband  and  wife  ^264— Evidence  held  to 
show  that  property  purchased  by  husband  dur- 
Inn  marriage  relation  was  separate  property. 

Bvidence  held  to  support  finding  that  land 
purchased  by  husband  after  marriage  with  the 
proceeds  of  the  sale  of  cattle  was  separate  and 
not  community  ^op«t7. 

Aweal  tarn  District  Court,  St^^hena 
County;  J.  B.  Warren,  Judge. 

Suit  by  May  Hand  Brrlngton  and  husband 
against  J.  J.  Hand  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

W.  J.  Oxford,  Johs  Hancock,  and  W.  B. 
Powell,  all  of  Fort  Worth,  for  aroellants. 

Miller  &  Miller,  of  Ft  Worth,  and  Frank 
H.  Booth,  at  San  Antonio,  for  appellees. 

CONNER,  a  J.  The  apptilee  May  Hand 
Brrlngton,  joined  by  her  husband,  Instituted 
this  suit  against  her  father,  J,  J.  Hand,  his 
present  wife,  Emma  Hand,  the  Texas  Pacific 
Coal  &  Oil  Company,  the  Prairie  Oil  &  Qas 
Company,  and  William  Bell,  for  the  recovery 
of  an  undivided  one-half  Interest  in  eight 
separate  tracts  of  land  described  In  her  peti- 
tion. She  alleged  that  she  was  the  sole  heir 
of  her  mother,  Texana  Hand,  a  former  wife 
of  J.  J.  Hand,  and  that  the  lands  described 
either  belonged  to  the  community  estate  of 
her  father  and  mother  or  had  been  purchased 
by  her  father  with  the  proceeds  01  said  com- 
munity estate.  She  prayed  for  a  recovery  of 
an  undivided  one-half  interest  in  the  lands, 
or  In  the  alternative,  for  a  judgment  against 
J.  J.  Hand  in  such  erum  as  would  compen- 
sate her  for  one-half  of  said  property  should 
it  be  found  that  Hand  had  so  disposed  of 
the  same  as  to  prevent  a  recovery. 

The  defendant  Hand  and  wife  answered  by 
a  plea  of  general  denial  and  not  gntl^,  and 


£{»eclaUy  allied  Oat  the  lands  described  In 
plaintiff's  petition  belonged  to  the  separate 
estate  of  J.  J.  Hand,  and  furtbo:  pleaded  tlie 
statute  of  limitation  and  settlement  wltb  the 
appellee,  as  a  result  of  which  she  had  duly 
parted  with  whatever  Interest  she  may  hare 
ever  bad  In  ttw  oommimity  estate  of  her 
mother. 

Plaintiff  dismissed  her  suit  as  against  the 
Prairie  Oil  &  Oas  Company  and  William 
Bell,  and  the  Texas  Padflc  Coal  ft  Oil  Com- 
pany answered  to  the  effect  ttiat  It  had  se- 
cured mineral  leases  fran  J.  J.  Hand  axid 
wife  open  certain  of  the  lands  without  notice 
of  the  plaintiff's  equity,  if  any,  and  also 
pleaded  the  statute  of  limitation. 

The  case  was  submitted  to  a  jnry  npon 
special  Issues,  upon  which  a  Judgment  was 
rendered  in  favor  of  appellee  against  JL  J. 
Hand  for  the  sum  of  $23,036.36,  end  In  tevor 
of  the  Texas  Pacific  Coal  ft  OH  Company. 

The  Judgment  Is  based  on  findings  of  the 
Jury  to  the  effect  that  appellee  had  an  undi- 
vided one  twenty-second  Interest  In  three  of 
the  eight  surveys  of  land  In  which  ^e  al- 
leged she  had  an  undivided  one-half  Interest, 
and  upon  further  findings  that  the  value  of 
such  one  twenty-second  interest,  which  had 
been  sold  to  an  Innocent  purchaser  without 
notice  of  appellee's  e<iuity,  was  in  the  amouit 
of  the  Jndgmoit. 

Appellant,  by  his  assignments  of  error, 
assails  appellee's  right  to  recover  anything, 
as  will  hereinafter  be  made  to  appear.  But 
he  makes  no  attack  upon  the  findings  of  the 
Jury  fixing  the  extent  of  her  right,  nor  of 
the  method  adopted  of  compensating  ber 
therefor,  which  seems  to  be  in  accord  with 
the  rule  announced  in  Bootbe  t.  Fleet,  80 
Tex.  141,  15  S.  W.  799;  SllUman  t.  Oano,  00 
Tex.  63T,  89  S.  W.  SS9,  40  S.  W.  391.  We 
therefore  address  ourselves  to  the  inquiry  ot 
whether  appellee  had  any  right  In  the  lands 
described  in  her  petition. 

Appellant  denied  and  ^eteaSed  mt  tho 
grounds:  First,  that  ^11  of  tlfe  lands  were  at 
all  times  owned  and  possessed  by  him  In  his 
own  separate  right;  and,  second,  that  if 
appellee  ever  had  an  Interest  it  had  been  al- 
ready conveyed  to  appellant  by  a  deed  from 

appellee,  Joined  by  her  husband,  on  the  

day  of  June,  1903 ;  and,  third,  that  her  right 
had  long  since  been  barred  by  limitation. 
The  contention  that  appellee  at  no  time  had 
an  interest  in  any  of  the  land  in  controversy 
is  based  upon  evidence  ^nd  findings  to  the  ef- 
fect that  at  the  death  of  appellee's  mother  the 
community  estate  of  the  deceased  and  J.  J. 
Hand  consisted  only  of  -about  20  calves, 
dropped  in  the  year  1885;  that  said  commu- 
nity cattle  were  retained  and  commingled 
with  about  250  stO(^  cattle  held  and  owned 
by  J.  J.  Hand  in  his  own  right  and  prior  to 
tlie  date  oi  his  marria^  with  aroellee's 
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mother,  vlilch  vas  dn  May  8EE»  1884;  tliat  the 
deceawd  died  tntestate*  and  than  had  ben 
BO  ecHnmnnity  or  otber  admlatetiatloii  of 
her  estate;  tbat  appellant,  after  his  said 
wife's  deaUi,  ctmtiinied  to  man^Ee,  eiHitrol, 
and  dispose  of  the  cattle  as  bla  own,  wltbont 
distinction  between  the  separate  and  oommO' 
nity  Tlgtits  mentioned ;  and  tliat  the  lands  In 
which  the  Jury  found  that  appellee  had  an 
interest  had  been  pnrdiased  oat  of  the  pro- 
ceeds arising  from  sales  of  the  cattle. 

Appellant's  instetence  is  that.  Inasmuch  as 
there  was  no  administration  and  no  cwnmuni- 
ty  debts  shown  to  exist,  the  legal  title  to  the 
community  interest  of  appellee's  mother 
passed  to  appellee  at  the  time  of  the  deaUi  of 
her  mother;  that  in  reference  thereto  no  trust 
relation  existed  between  appellant  and  ap- 
pellee ;  and  that  hence,  when  appellant  sold 
the  community  cattle  as  be  did.  appellee's 
title  and  right  did  not  pass,  and  her  remedy 
was  against  the  purchaser,  to  recover  the 
property,  or,  if  sold  to  an  innocent  purchaser 
for  value,  to  recover  of  J.  J.  Hand  the  value 
of  the  Interest  so  sold,  but  that  she  had  no 
Interest  or  right  to  the  proceeds  of  auch  sales, 
which,  it  is  Insisted,  became  the  personal 
pnv>erty  of  tiie  appellant  and  gave  to  him 
the  same  character  of  right  in  the  lands  pur- 
chased therewith. 

Appellant  cites  nnmenms  authorities  In 
support  of  the  foregoing  contentions,  inelod- 
Ing  article  2400.  Bev.  Statutes;  Dlckerson  t. 
Abnenathy,  1  Fosey,  Unrep.  Oas.  107;  Miller 
T.  Miller,  34  Tex.  Civ.  App.  367,  78  S.  W. 
1086;  WingD  Rudder,  103  Tex.  160,  124 
8.  W.  S99;  Oriffln  t.  McKlnney.  26  Tex.  Civ. 
App.  432,  iS2  S.  W.  78;  Wllliford  v.  Simpson. 
217  S.  W.  191 ;  Booth  v.  Clark,  34  Tex.  Civ. 
App.  315,  78  S.  W.  398;  Arnold  v.  Ellis,  20 
Tex.  Olv.  App.  262,  48  S.  W.  883;  BraaUey  T. 
Paine,  62  T^x.  Civ.  App.  62,  ISO  S.  W.  743. 

[1-1]  While  the  above  autiioritles  have 
been  presse^l  upon  us  by  able  counsel  and 
may  seem  to  support  appellant's  contentions, 
we  think  they  are  distinguishable.  In. that  In 
thoM  cases  It  affirmatively  appeared  that 
there  were  neither  community  debts  nor  ad- 
ministration ;  and  we  have  conclnded  that  in- 
asmuch as  J.  J.  Hand  assumed  the  authoiv 
ity  to  sell  the  community  property  after  tho 
deaOi  of  Us  wife,  which  occurred  on  the  15th 
day  of  February,  1886,  the  power  to  do  so 
and  to  pasa  full  title  should  be  implied. 
Thirty  years  or  more  bad  passed  since  the 
death  of  appellee's  mother  and  notwith- 
standing the  fact  that  the  evidence  falls  to  so 
show  directly,  we  sliould,  after  such  lapse 
of  time,  presume  the  existence  of  community 
debts,  which  under  a  long  line  of  our  deci- 
sions confers  power  upon  the  surviving  hus- 
band to  dispose  of  the  community  estate  and 
pass  good  title  thereto.  Harrison  v.  McMnr- 
ray,  71  Tex.  128,  8  S.  W.  612;  WHlInms  t. 


Cmger,  49  Tex.  582;  Johnson  v.  Tinunona,  pellee  with  a  rdative,  with  whom  she  lived 


60  Tsoc  OH;  Johnam  t.  HanlMn,  48  Tex. 
2BT;  Moody  t.  Butler,  68  Tex.  210;  Simpson 
V.  Brotherton,  62  Tex.  ITO:  This  presumption 
is  strengthened  by  the  fact  appearing  in  the 
record  that  app^nt  testified  on  the  trial 
and  failed  to  d^iy  the  existence  of  communi- 
ty debts,  although  he  of  all  persona  most 
probably  knew  whether  or  not  the  fact  exr 
Isted.  Such  failure  jnstlfles  an  Inference 
that  there  were  community  debts  and  that 
he  therefore  had  the  power  to  sell  as  he  did. 
MltcheU  V.  Napier,  22  Tex.  120.  If  so,  his 
sale  passed  the  title  of  his  minor  child,  and 
the  proceeds  of  such  sale  became  impressed 
with  a  constructive  trust  which  followed 
such  proceeds  into  the  lands  In  which  they 
were  invested.  Oaks  v.  West,  64  S.  W.  1033 ; 
Pearce  v.  Dyess,  46  Tex.  Civ.  App.  406,  101 
S.  W.  540.  writ  refused ;  Hutchlns  v.  Wilson, 
141  Tenn.  297.  210  S.  W.  165. 

In  Oaks  v.  Wes^  is  was  said,  quoting  from 
the  headnotes: 

"Where,  on  the  death  of  a  wife,  her  husband 
sella  the  eomrannity  property  and  uses  more 
than  one-haU  of  the  proceeds  to  pay  his  In- 
dividual debt,  the  balance  belongs  to  her  heirs, 
and  property  purchased  therewith  Is  held  in 
trust  for  them." 

In  Pearce  v.  Dyess,  supra,  the  children  of 
Mrs.  Pearce,  by  a  deceased  husband,  sued 
her  and  her  second  husband  for  an  undivid- 
ed one-half  interest  In  three  separate  tracts 
of  land.  The  suit  was  based  upon  the  ground 
that  these  lands  bad  been  purchased  by  the 
second  husband,  taking  the  deeds  In  his  own 
name  with  the  proceeds  of  the  community 
property  belonging  to  the  first  marriage.  It 
was  alleged  that  such  Investment  created  a 
resulting  trust  In  the  land  In  favor  of  the 
plalntlfFs,  the  children  of  the  first  marriage. 
This  view  was  adopted  by  the  court,  and  the 
Judgment  in  fttvor  of  the  plaintiffs  was  ac* 
cordlngly  affirmed.  The  court  cited  a  num- 
ber of  authorities  to  the  effect  that  where 
property  Is  purchased  and  the  conveyance 
of  the  legal  title  is  taken  in  the  name  of  one 
person,  while  the  purchase  price  was  paid 
by  another  pei-sou,  a  trust  at  once  results  In 
favor  of  the  person  who  paid  the  price,  or 
whose  funds  were  used  in  payment  thereof. 
We  think  It  most  be  held,  therefore  that, 
undor  the  undisputed  tacts  and  nnassalled 
findings  of  the  jury,  to  the  ectent  of  the  one 
twen^-second  Interest  appellant  held  the 
1^1  title  to  the  three  sarveys  specified  In 
the  verdict  of  the  Jury  In  trust  for  appellee. 

[4, 1]  A  further  obstacle  to  appellee's  re- 
covery.  however.  Is  presented  under  appel- 
lant's pleas  of  settlement  and  of  limitation. 
The  tacts  relating  to  these  subjects  are, 
briefly  presented,  that  the  mother  of  appel- 
lee, as  before  stated,  died  on  the  15th  day  of 
February,  1886,  when  appellee  was  a  little 
over  four  weeks  old.    Appellant  placed  ap- 
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until  luer  marriage,  <hi  Jttne  21, 1008.  During 
Umbo  Interrming  yeere  the  relatimia  be- 
tween appellant  and  appellee,  aa  Indeed 
thront^ont  the  trial,  appear  to  hare  been  cor- 
dial; appellee  treqvently  viaited  the  home  of 
her  father,  but  there  was  never  any  conunu- 
nioatlon  between  them  relative  to  the  extent 
of  her  mother's  Interest  In  tiie  iHroperty  held 
by  her  father.  During  those  years  aiw^lant 
paid  appellee  yearly  the  sum  of  910,  aa  inter- 
est, and  at  tbe  date  of  her  marriage  $110,  as 
her  interest  in  her  mother's  separate  estate. 
Durbig  the  year  1917  appellant,  In  the  way 
of  adTSucementa  to  appellee,  paid  to  her  in 
money,  mules,  etc.,  about  $1,8S0,  In  considera- 
tion of  which  appellee,  joiued  by  i^er  hns- 
band«  executed  and  delivered  to  J.  J.  Hand 
and  wife,  £mma  Hand,  a  general  warranty 
deed  conveying  to  tbem  all  of  the  "right, 
title,  and  Interest  claimed  In  the  estate" 
which  api>eUee  bad  in  i^nd  to 'the  surveys  of 
land  involved  In  this  suit.  The  evidence 
tends  to  show  that  in  effecting  this  settle- 
ment the  purpose  of  Hand  was.  In  the  event 
of  bis  death,  to  free  all  of  the  lauds  held  by 
him  of  any  controversy  between  appellee, 
the  daughter  of  his  first  wife,  and  his  second 
wife  and  the  11  children  bom  of  the  second 
marriage;  Hand's  avowed  purpose  being  to 
have  each  of  tbe  children  share  alike  in  the 
property,  which  was  then  valued  at  $10  per 
acre.  Appellee  had  no  knowledge  of  any 
other  Interest  she  had  or  ever  would  have 
in  the  lands  in  controversy ;  appellant  giving 
her  no  information  on  the  subject  Her  com- 
munity interest,  as  further  found  by  the 
jury,  was  not  disclosed  by  appdlant  and  not 
ascertained  by  appellee  until  a  short  time 
priw  to  the  Institution  of  iiils  suit,  and  It  is 
insisted  in  behalf  of  appellee  that  the  silence 
of  appellant  in  respect  to  the  existence  of 
community  inroperty  of  the  first  marriage  and 
of  the  investmoit  of  the  proceeds  thereof  in 
the  lands  in  controversy  and  ot  appellees 
rl^t  thus  arising  amounts  to  such  firaud  as 
arrested  the  statute  of  limitation  and  au- 
thorized a  court  of  equity  to  disregard  the 
terms  of  the  conveyance  last  mentioned,  and 
we  think  these  contentions  mast  be  sns- 
tained.  It  Is  not  contended  that  appellant 
was  guilty  of  actual  fraud ;  the  evidence  In- 
dicates that  he  at  all  times  supposed  and 
acted  under  the  belief  that  all  of  the  cattle 
held  by  him  at  the  date  of  the  death  of  his 
first  wife  belonged  to  him,  and  that  there  was 
no  community  estate ;  but  we  think  he  must 
be  held  to  a  knowledge  of  the  law  of  the  un- 
disputed fact  that  there  was  a  small  com- 
munity estate.  It  must  be  held  that  appel- 
lee's interest  therein  was  held  In  trust  for  her 
benefit,  and  he  must  be  affected,  as  a  matter  of 
law,  with  knowledge  that  when  the  proceeds 
of  such  community  property  was  Invested 
In  lands  afterwards  purchased  by  him  ap- 
pellee's equity  yet  remained,  .and  that  she 


:  was  entitled  to  her  vro  rata  interest  therein. 
With  such  knowledge,  it  became  the  duty  of 
appelant  to  bring  home  to  appellee  notice 
of  a  r^ndiatlcm  osE  the  trust,  if  be  so  in- 
tendedf  or  to  fully  Infonn  her  of  ber  rl^t  In 
the  matter.  Appelant  was  the  faUier  ud 
natural  guardian  of  appellee;  the  relatime 
between  them  were  necessarily  confidential, 
and  confidence  and  trust  In  her  father  was 
naturally  roosed  and  authorised,  not  only 
by  the  law  bnt  by  drcumatanQas  sbown  In 
tbe  evidenesb  In  HidEman  v.  Stewart,  60 
Tex.  2B6,  6  S.  W.  833.  it  Is  said : 

Where  a  special  relation  ot  tnist  and  confi- 
dence (each  as  parent  and  ddld)  exists  and  one 
party,  having  knowledge  of  nnterial  facts,  ccm- 
tracts  with  tha  other  without  disdonng  such 
knowledge,  the  mere  silence,  under  tbe  ctreum- 
atances,  becomes  fraudulent  coucealment. 

Id  Vamer  v.  Carson,  60  Tex.  808,  It  Is  said: 

When  a  person  occupying  a  peculiar  relation 
of  trust  toward  another  poBsesses  ezdusive  in- 
formation coDcerniog  the  rights  of  that  other  to 
property  and  makes  a  contract  with  him  for  the 
property  without  disclosing  his  actual  knowl- 
edge, tlie  contract  may  be  rescinded  by  the 
other. 

In  Boren  v.  Boren,  38  Tex.  Civ.  App.  138, 
85  S.  W.  48,  It  is  said: 

A  truatee  or  executw  who  purdiases  the 
estate  from  tbe  heir  must  pay  therefor  full,  fair, 
and  adequate  consideration,  and  if  there  be  any 
concealment  as  to  the  real  value  <tf  tbe  proper- 
ty or  a  false  or  frandnlent  repraentation  as 
to  the  valne  thereof,  the  sale  irill  be  set  aside. 

See,  miflo,  Saufl^  v.  Jackson,  16  Tex.  680; 
Pitman  v.  MfAnea,  84  Tex.  Oiv.  App.  486,  78 
S.  W.  981;  Blllott  on-Oontracts,  |  128  et  seq. 

We  accordingly  conclude  that  ^)pellaut^8 
assignments  of  error  and  several  proposltloos 
tboreunder  must  be  overruled,  and  for  the 
reasons  stated  the  Judgment  in  favor  of  ap- 
pellee is  affirmed. 

Appellee,  however,  presents  several  crosEr- 
asslgnments  of  error,  in  which  she  assails 
tbe  finding  of  the  jnry  to  the  effect  that  the 
640-acre  aurv^  in  the  name  of  Phillip  Lea- 
man  and  the  160-acre  survey  in  the  name  of 
W.  B.  Stoneham  were  the  separata  property 
of  appellant  Hand.  The  evidence  relating  to 
the  Leaman  survey  Is  substantially  as  fol- 
lows: That  in  the  year  1882,  some  two  years 
prior  to  hia  marriage  with  the  mother  of  ap- 
pellee, appellant  orally  contracted  for  the 
Phillip  Leaman  survey,  paying  part  of  the 
consideration,  and  took  possession  thereof. 
At  the  time,  he  purchased  several  improve- 
ments made  on  the  survey  by  some  squatters, 
but  formal  written  conveyance  from  the 
owner  of  the  survey  was  not  made  and  de- 
livered to  Hand  until  November  12,  1884, 
during  tbe  existence  of  the  first  marriage. 
Appellee  Insists  that  as  it  appears  tbat  the 
contract  for  the  purchase  ot  ttiia  snrr^ 
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was  by  parol,  and  that  notldnc  more  wu 
done  ttian  a  payment  of  part  of  Hie  oooslder- 
atioa  and  a  deUvex?  made  of  posaeadon,  tbe 
contract  was  n<A  an  enforceable  one  under 
our  statutes  of  fraud,  and  title  In  Hand,  did 
not  actnaUy  vest  until  tbe  delivery  of  the 
deed  in  Noremtwr,  1884. 

▲rtlde  4(S2  of  Venum's  Saylee'  Ann.  CUv. 
St.  1914,  so  far  as  pertinent,  reads: 

"AH  property  acquired  by  either  the  huB- 
band  OF  wife  during  marriage,  except  that 
wblch  is  the  separate  property  of  either  one  or 
the  other,  shall  be  deemed  the  common  proper- 
ty  of  the  husband  and  wife." 

Article  4621  reads.  In  part,  aa  follows: 

"AH  property,  both  real  and  personal,  of  th« 
haaband  owned  or  claimed  by  him  before  mar- 
riage, and  that  acquired  afterwards  by  gift, 
devise  or  descent,  as  also  the  increase  of  all 
lauds  thus  acquired  shaAl  be  Us  separate  prop- 
erty." 

{S,  1}  Appellee's  Insistence  fs  that  the 
wOTda  "owned"  or  "claimed,"  as  used  In  the 
Btatnte  last  quoted,  signified  a  legal  or  equi- 
table ownership,  or  a  legal  or  equitable  right 
to  demand  ttie  land,  and  she  dtea  in  anih 
vort  of  this  conteotlon  t2ie  following  cases: 
Dugan  T.  OolTine,  8  Tex.  128;  Gamer  r. 
Stubblefleld,  5  Tex.  052;  Neatherly  t.  Blp- 
ley,  21  Tex.  434;  Jones  v.  Carver,  59  Tex. 
203;  Ward  v.  Stuart,  62  Tex.  S33;  Ann 
Berta  Lodge  v.  LeaTerton,  ^  Tex.  IS;  Alt- 
gelt  T.  Bscalera,  61  Tex.  Civ.  App.  108,  110 
S.  W.  989 ;  Wooldrldge  r.  Hancock,  70  Tex. 
18,  6  S.  W.  818;  Robertson  t.  Stmpklns,  61 
Tex.  259 ;  Bradley  v.  Owsley,  74  Tex.  69,  11 
B.  W.  1052.  The  cases  cited  affirm  the  gen- 
eral rule  that  spedflc  performance  of  a 
parol  contract  will  not  be  enforced  by  a 
court  of  equity  «cept  in  cases  where  It  ap- 
pears that  the  purchase  money,  or  part  there- 
of, has  been  paid  and  deUvery  of  posses- 
sion made  under  the  contract,  and  substan- 
tial Improvements  in  good  faith  have  been 
made,  and  are,  generally  speaking,  cases 
where  spedflc  performance  was  soaght  as 
against  the  vendor  or  his  legal  representa- 
tlres.  The  case  here,  however,  la  not  be- 
tween J.  J.  Hand,  the  purchaser,  and  the 
vendor  of  the  Leaman  survey,  and  we  are  not 
Inclined,  as  between  appellant  and  appellee, 
to  give  tbe  restricted  meaning  appellee  in- 
sists upon  to  the  words  "owned"  or 
"claimed."  as  used  in  article  4621,  in  defining 
the  separate  property  of  the  husband.  The 
proof  fulfills  the  requirements  of  the  case 
dted,  even  as  against  the  vendor,  except  that 
instead  of  making  the  Improvements  Hand 
purchased  them  from  the  squatters.  He  only 
failed  to  affirmatively  show  that  the  squat- 
ters had  some  legal  equitable  right  to  the 
Improvements,  which  consisted  of  two  log 
houses,  a  well,  and  a  cultivated  field  of  12 
or  15  acres.   While  tbe  burden  was  doubt- 


less upcm  Mm,  under  the  operation  of  artt<de 
4622,  to  show  the  separate  character  of  the 
land,  the  deed  haviK«  been  deUvered  during 
tbe  marriage  relation,  the  raidor,  in  Uila 
Instancet  does  not  appear  to  have  qneatluied 
the  right  of  dw  squatttts  to  the  improve- 
ments or  an  equity  In  Hand,  arising  by  rea- 
aaa  of  his  purchase.  On  the  cmtrary,  the 
parol  contract  made  by  Hand,  together  with 
the  delivery  of  poseession  and  the  purchase 
of  improvements  to  free  the  land  from  the 
claim  of  the  squatters,  was  xeoognlaed  by 
the  vendor  by  receiving  the  balance  of  the 
purchase  numey,  vhlc3i  wui  out  of  the  sep- 
arate estate  of  J.  J.  Hand»  aa  per  the  terms 
of  the  oral  contract,  and  by  executing  a  for- 
mal and  sufficient  conreiyanee  of  the  survey. 
We  think  such  a  "claim"  aa  Hand  had  at  tbe 
date  of  his  marriage,  followed  hy  convey- 
ance as  it  was  from  the  vendor,  is  fi&lrly 
within  the  meaning  of  the  term  as  used  In 
the  statute  defining  the  husband's  separate 
estate.  Stiles  v.  Hawkins,  207  S.  W.  88; 
Bishop  V.  Williams,  228  8.  W.  512. 

As  we  understand  the  record,  however,  wu 
feel  that  we  must  sustain  appellee^  conten- 
tlcm  as  to  the  Stoneham  100^ ere  survey.  The 
jury  found  that  this  survey  was  separate 
proper^  of  appellant,  but  he  )ias  not  under- 
taken to  defend  tbe  ^dlng.  and,  so  fur  as  we 
have  been  able  to  ascertain  from  the  evl- 
d«ice.  It  is  substantially  undisputed  that  the 
purchase  of  this  survey  by  Hand  was  in 
1885,  prior  to  the  death  of  appellee's  mother. 
It  Is  true  a  later  deed  from  the  owner  to  tbe 
same  land,  dated  April  6, 1886,  was  delivered 
to  Hand  shortly  after  the  death  of  his  wife, 
and  it  is  upon  this  latter  deed  that  appel- 
lant seems  to  predicate  his  contention  that  It 
was  bis  separate  property.  A  son  dT  the 
vendor,  however,  testified,  without  contradic- 
tion, that  the  survey  had  been  conveyed  by 
his  father  in  1885.  Appellee  also  offered  in 
evidence  the  fact  that  in  the  trial  by  one  J. 
E.  Nix  against  J.  J.  Hand,  in  the  district 
court  of  Eastland  county,  the  defendant 
Hand  offered  In  evidence  the  patent  from  the 
state  of  Texas  to  W.  R.  Stoneham,  dated 
May  25,  1884,  and  a  deed  dated  June  5, 1885, 
from  W.  R.  Stoneham  to  J.  J.  Hand,  and 
there  was  further  evidence  to  the  effect  that 
the  deed  from  Stoneham  to  Hand,  delivered 
in  18S8,  was  for  the  purpose  of  correcting 
the  form  of  the  prior  deed  made  In  1885. 
Presumptively,  therefore,  by  virtue  of  article 
4622,  supra,  It  was  community  property,  and 
the  burden  was  upon  appellant  to  show  that 
its  purchase  was  wholly  out  of  his  separate 
estate.  '  This  burden  "was  not  discharged, 
and  we  therefore  sustain  appellee's  objections 
to  the  findings  of  the  Jury  relating  to  the  W. 
R.  Stoneham  survey.  We  possibly  would  be 
authorized  to  reverse  and  render  the  Judg- 
ment In  appellee's  favor  as  to  this  survey, 
but  do  not  feel  satisfied  to  do  so,  especially  in 
view  of  tbe  frequent  and  widely  fluctuating 
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Tslnea  of  oil  lands  of  the  character  here 
shown  to  be,  and  of  the  further  fact  that  the 
Jcry's  findings  do  not  disclose  the  value  of 
this  particular  surrey.  In  the  absence  of 
Buch  findfnff,  we  hesitate  to  now  apply  the 
measure  of  damages  adopted  by  the  court 
below,  ev&i  it  amtlicable  in  this  character  of 
suit,  and  no  other  measure  has  been  bdi^ 
gested. 

We  conclude  that  the  judgment  should  be 
In  all  things  affirmed,  except  In  bo  far  as  It  Is 
therein  decreed  that  the  W.  R.  Stoneham  but- 
Tey  of  160  acres  is  the  separate  property  of 
the  appellant  J.  J.  Hand.  As  to  this,  the 
Judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  aeDrmed  In  part  and  reversed 
and  remanded  In  part 

On  Motion  for  Rehearing. 

Both  appellants  and  appellees  have  pre- 
sented .motions  for  rehearing.  Both  mo- 
tions have  been  considered  and  both  mo- 
tions are  overruled,  except  In  the  following 
particular.  We  think  we  erred  in  sustaining 
appellees'  cross-assignment  of  error  attack- 
ing the  finding  of  the  jury  to  the  effect  that 
the  W.  R.  Stoireham  survey  was  the  separate 
property  of  appellant  3.  J.  Hand.  As  stated 
In  our  original  opinion,  this  finding  was  not 
defended,  and  our  ruling  was  based  on  the 
fact  that  the  evidence  seemed  to  show  that 
Hand  acquired  this  survey  In  1885,  during 
the  marriage  ration  of  Hand  and  appellee's 
mother,  and  hence  presumably  community 
property  by  virtue  of  our  statutes  on  the  sub- 
ject 

[B]  On  rehearing,  however,  our  attention 
has  been  called  to  evidence  to  the  effect  that 
J.  J.  Hand  and  appellee's  mother  were  mar- 
ried May  21,  1884,  at  which  time  Hand 
owned  about  300  head  of  cattle;  that  the 
cows  of  said  herd  dropped  their  calves  during 
February,  March,  April,  and  the  first  of  May 
of  each  year;  and  that  the  lands  in  contro- 
versy were  purchased  with  the  proceeds  of 
cattle  sold.  The  first  of  the  community  prop- 
erty acquired  during  this  marriage  was  the 
calf  crop  of  18S4.  Hand's  deed  to  the  Stone- 
ham  survey,  as  shown  in  our  original  opinion, 
was  dated  June  5,  1886.  The  evidence  fur- 
ther shows  that  Hand  did  not  sell  his  cattle 
until  after  they  were  a  year  old  and  the 
proceeds  of  the  calf  crop  of  1884  could  not 
have  entered  Into  the  purchase  of  the  Stone- 
ham  survey.  At  least,  this  evidence  tends  to 
so  show,  and  we  think  It  is  sufficient  to  sup- 
port the  finding  of  the  jury  to  the  effect  that 
that  survey  was  the  s^arate  property  of 
J.  J.  Hand. 

We  accordingly  set  aside  our  judgment  re- 
manding this  cause  and,  for  the  reasons  stat- 
ed In  our  original  opinion  and  ti^reln,  over^ 
rule  all  assignments  of  error  and  affirm  the 
judgment. 


WATERS  V.  BYER9  BROS.  &  CO. 
(No.  1818.) 

(Court  of  ClyH  Appeals  of  Texas.  Amarfllo. 

Jane  29,  1921.) 

1.  Mortgaies  «=>454(l)— Aaswer  alli0le|-trut 
deed  was  secured  by  mlsrepmeatatleat  held 
to  state  defease  te  fereolosersL 

An  answer  alleging  that  the  trust  deed  on 
land  was  secured  by  plaintifTs  misrepresenta- 
tions that  he  desired  it  merely  as  additional 
security  to  enable  him  to  float  defendant's  note 
secured  by  chattel  mortgages  on  cattle  to  per- 
form his  agreement  with  defendant,  that  the 
notes  were  to  be  only  from  the  proceeds 
of  the  sale  of  the  cattle  and  tlieir  inereue. 
whereas  plaintiff  Intended  mwdy  to  eecere  the 
tnist  deed  In  order  to  make  Umself  wb<^  in 
the  transaction  and  attempted  to  foredose  it 
and  the  chattel  mortgaga  at  the  first  oppor- 
tunity, states  a  good  d^enee  as  against  sen- 
•ral  demorrer  in  so  far  aa  the  trnst  deed  ia 
concerned. 

2.  Mortgaiw  «3»454<S)— Aeewer  beM  te  al. 
lege  agreeieeet  netee  were  te  be  peld  eiily 
f  real  tale  of  cattle. 

An  answer  alleging  that  the  notes  In  mort- 
gage foredosare  suit  were  given  ooder  an 
agreement  that  defendant  was  to  take  charge 
of  the  cattle  for  the  pnrcbase  of  which  the  note 
was  given  and  pay  the  notes  only  from  the  sale 
of  the  cattle  and  their  increase  alleges  parol 
agreement  specifying  the  fund  from  whidk  the 
notes  were  to  be  paid,  not  a  condition  on  which 
the  notes  were  delivered. 

3.  Evidence  «=»432— Proof  notes  were  paya- 
ble only  from  profits  not  admissible  as  evi- 
dence of  failure  of  consideration. 

Though  parol  evidence  to  show  want  or 
failure  of  consideration  for  a  note  is  always 
admissible,  proof  that  plaintiff  bad  failed  to 
perform  a  parol  agreement  inconsistent  with 
the  terms  of  the  note  In  pursnsnce  of  which 
the  note  was  given  is  not  admlsalble  on  the 
theory  that  it  shows  a  fallnre  of  consideration. 

4.  Evidence  ®=3442(l)— Collateral  oral  agree- 
ment not  admissible  If  It  contradicts  Instru- 
ment. 

The  rule  that,  where  the  writing  Is  only  a 
part  of  the  agreement,  and  there  waa  no  in- 
tention to  reduce  the  entire  agreement  to  writ- 
ing, parol  evidence  to  show  the  entire  egree- 
ment  made  .in  connection  with  the  writing  maj 
be  introduced,  la  coupled  with  tbe  qnalificatloB 
that  tbe  pwrol  agreements  thus  sought  to  be 
shown  must  be  consistent  with,  and  not  con- 
tradict, the  terms  of  the  written  part  of  the 
agreement  - 

5.  Evldeece  «s»420(7)  —  Negotiable  lestn- 
neats  Law  did  Ml  change  rele  In  states  per- 
mitting evldeece  of  eoidhlonal  delivery. 

Negotiable  Instruments  law.  {  16,  permit- 
ting proof  that  delivery  was  conditional  or  for 
a  special  purpose  only,  was  intended  merely 
to  adopt  the  rule  previously  followed  in  the 
state  and  in  the  majority  of  other  jurisdictions 
that  delivery  on  condition  precedent  to  the  in- 
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■trmnent  takiaff  efftet  as  aa  obUgatton  mifbt 
be  ihown,  ud  wu  not  intended  to 
that  nilo. 

«.  Evldanoe  <^s>444(6)— PernlttlBB  proof  of 
delivory  for  apedal  parpoao  doaa  not  porailt 
Mitniietioa  of  lutraneat 

The  prorlslon  of  Negotiable  Instnuaenta 
Iiaw,  S  16,  anthoriztais  proof  tiut  a  note  was 
delivered  for  apedal  pnrpoeea  only,  when  eon- 
Btrued  wiUi  the  ftdhnrins  danse  that  it  was 
not  for  the  parpoae  of  tranitferrlnc  property  in 
the  initniment,  doea  not  permit  proof  of  de- 
livezT  under  collateral  agreement  contradiet- 
ing  the  tenoi  of  the  note. 

7.  Evltfeeoe  «=>444(6)  —  Parol  evldenoo  lud. 
■laalMo  to  ahow  delivory  ea  eaiditlaa  «•  to 
tiae  aad  aiaaaor  ef  paynoaL 

Though  it  ia  pen^baible  to  ehov  by  parol 
evidence  that  a  note  waa  ddivered  on  a  eon* 
ditimi  precedent  to  ita  taking  effect  aa  an  obli- 
gation,  it  la  not  permiisible,  either  before  or 
atnce  the  enactment  of  Negotiable  Inatramenta 
liOw,  f  16,  to  admit  parol  erideoce  that  the 
note  wae  delivered  on  a  eonditioD  alfecting  the 
time  and  manner  of  ita  payment  ao  that  .Bach 
evidence  ia  not  admiaalble  to  ahow  aa  agree- 
ment tiiat  It  waa  to  be  paid  only  from  the 
proceeds  of  the  sale  of  certain  cattle. 

Ball,  3.,  dissenting  in  part. 

Appeal  from  District  Court,  Hemphill 
County ;  W.  B.  Ewlng,  Jodge. 

Actien  bgr  Byen  Bros.  *  Co^  a  livestock 
OMDinlaaion  oorporatlon,  agaluat  Thomas  Wa- 
tero,  Jndgnunt  lior  plaintiff  on  aostaining  a 
geoeral  dannrrer  to  the  answer,  and  defend- 
ant appeals.  Beversed  and  runanded. 

Hoover,  Hoover  &  WlUIs,  of  Canadian, 
for  appellant 

Sanders  ft  Jennings,  of  Canadian,  for  ap- 
pellee. 

HALL,  J.  Appellee,  a  live  stock  commiselon 
corporation,  sued  the  appellant  to  recover  up- 
on a  series  of  notes,  payable  to  appellee,  and 
to  foreclose  a  chattel  mortgage  upon  cer- 
tain live  stocfc  and  a  deed  of  trust  upon  cer- 
tain lands  described  In  the  lostrnmenta 
which  were  executed  to  secure  paym^t  of 
tbe  notes.  The  court  snstalned  a  general 
demuiTer  to  appellant's  answer  which,  omit- 
ting the  formal  parts*  ia  as  follows : 

**(!)  Defendant  says  that  the  notes  which 
formed  the  basis  of  tbe  pIamtiff*B  snit  are  re- 
newal notes,  of  a  eeries  of  notes  given  by  the 

defendant  to  plaintiff,  on  or  about  the   

day  of   ,  t&~,  and  that  such  notes  were 

(fiven  and  a  mortgage  opon  the  cattle  in  con- 
troversy, according  to  the  terms  of  an  agree- 
ment, and  as  a  part  of  the  aame  transaction, 
in  *which  it  was  nnderstood  and  agreed  that 
tbe  said  notes  represmted  tbe  agreed  price  of 
eattle  covered  by  the  chattel  mortgage  that 
day  given,  aecarcd  by  the  said  eattle,  which 
plaintiff  tamed  over  to  defendant  nnder  the 
terms  of  said  agreement;  that  at  and  prior 


to  said  time  plaintiff  had  a  mortgage  on  the 
said  cattle,  securing  notes  then  past  due, 
whidi  the  maker  waa  unable  to  pay,  and  which 
the  cattle  in  their  then  condition  were  insuffi- 
cient to  pay  and  could  not  he  further  carried 
oat  without  loss  to  tbe  holder  of  tbe  cattle 
and  the  plaintiff  also;  that  plaintiff  knew  and 
was  advised  that  defendant  was  an  experienced 
cattleman  and  possessed  of  sofficimt  pasturage 
and  means  to  care  for  and  keep  the  aaid  cat- 
tle so  the  herd  could  increase  and  grow  in 
number  and  value,  the  cattle  being  largely 
cows,  and  it  waa  therefore  onderstood  and 
agreed  for  the  mutual  benefit  and  profit  of  the 
plaintiff  and  tbe  defendant  that  defendant 
ehonld  take  tbe  cattle  at  the  price  then  agreed 
upon,  for  which  notes  were  then  given  secured 
by  chattel  mortgage  upon  said  cattle,  same  be- 
ing signed  by  defendant;  that  the  defendant  for 
his  profit  in  the  care  and  keep  of  the  cattle  was 
to  have  the  profits  to  bo  derived  from  the  cat- 
tle after  pajdng  off  oat  oi  the  sale  of  the  cat- 
tle to  be  made  from  time  to  time,  this  indnd- 
ing  the  sale  of  the  calves  and  increase,  the  said 
indebtedness  and  interest  thereon,  at  a  rate  of 
not  more  than  8  per  cent  per  annam,  and  tbe 
plaintiff  agreed  and  it  was  understood  that  the 
arrangements  were  to  continue  until  the  cat- 
tle, by  growth  and  otherwise,  were  sufficient 
to  pay  said  debt  and  defendant  for  the  care 
and  keep  of  the  same,  he  to  have  all  profits 
above  said  debt  and  interest 

"(2)  Defendant  farther  shows  that  it  was 
nnderstood  and  agreed  aa  a  part  of  the  same 
transaction  that  the  plaintiff  would  have  to  float 
the  notes  given,  end  that  in  order  to  do  eo  it 
would  be  necessary  to  renew  the  notes  eadi  six 
months,  and  such  renewals  by  the  defendant 
should  continoe  until  the  agreement  was  con- 
sum  ma  ted  and  the  object  for  which  the  same 
was  entered  into  was  obtained  Thus  by  the 
terms  of  said  agreement  the  enterprise  was 
entered  into  whereby  the  defendant  was  to  take 
the  cattle,  as  hereinbefore  stated,  and  the  notes 
so  given  and  the  mortgage  securing  the  aame 
were  to  bo  disdiarged  out  of  the  profits  of  the 
business,  wbiA  agreement,  although  defendant 
has  fully  complied  with  and  expended  large 
sums  of  money  to  carry  out  the  plaintiff  has 
broken,  to  defendant's  damage  as  hereinafter 
charged.  Defendant  shows  that  he  entered  into 
said  agreement  in  good  faith,  believing  that 
plaintiff  could  and  would  carry  the  same  out 
according  to  its  purpose  and  intent;  that  he 
haa  performed  his  full  obligations  thereunder 
and  has  been  delfnqaent  in  no  particular,  and 
that  he  la  still  able,  willing,  and  ready  to  carry 
oat  hia  part  of  tbe  agreement;  that  tbe  cattle 
and  the  increase  have  been  shipped  and  ap- 
plied upon  said  agreement  from  time  to  time 
according  to  the  terms  of  said  agreement; 
that  there  is  still  on  hand  of  said  catUe  and  in 
tbe  possession  of  defendant  about  400  head  of 
said  cattie,  which  are  being  cared  for  by  de- 
fendant according  to  the  terms  of  said  agree* 
ment  and  at  his  own  expense;  that  he  has  ex- 
pended in  the  care  and  keep  of  said  cattle  tbe 
sum  of  at  least  $12,000;  that  be  would  not 
have  entered  into  said  agreement  and  expended 
said  mmiey  or  executed  said  notes  and  mort- 
gages but  for  the  aald  promise  aad  agreement 
«tf  plaintiff,  which  he,  in  good  fai^  relied  nptni 
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and  bdleved  plaintiff  would  carry  oat;  that  he 
hag  received  nothing  of  Talne  upon  laid  con- 
tract and  agreement,  and  baa  nothing  of  valae 
except  the  cattle  now  on  hand,  which  are  sub- 
ject to  said  agreement,  the  remainder  of  the 
original  stock,  and  the  increase,  having  been 
sold  thereunder  and  applied  upon  said  notes; 
that  the  breach  ot  the  said  contract  hf  plain* 
tiff  is  vital  to  its  existence  and  goes  to  the 
very  root  of  the  contract,  and  its  failure  and 
refusal  to  carty  out  the  same  has  destroyed 
its  purpose  and  object,  and  defendant  now 
here  tenders  to  said  plaintiff  the  said  cattle  now 
on  hand,  the  plaiotiff  having  breached  said 
contract,  and  .here  reconvenes  and  sues  the 
plaintiff  for  bis  damages,  in  tbe  sum  of  $12,000, 
the  amoant  of  money  he  has  expended  in  tbe 
care  and  keep  of  said  catle,  and  the  farther 
sum  of  92,000,  tbe  value  of  his  time  and  atten- 
tion actually  expended,  and  further  asks  that 
aald  notes  and  mortgi^es  and  deed  of  trust 
be  canceled  and  held  for  naught,  for  all  of 
which  the  defendant  will  ever  pray,  etc.  •  •  • 
"(4)  Defendant  farther  shows  that  after 
said  contract  and  agreement  had  been  entered 
into,  and  while  he  in  good  faith  aa  hereinbefore 
stated,  was  carrying  out  Mb  part  of  the  same, 
and  expending  great  sams  of  money,  as  well 
as  time  and  attention  thereon,  as  plaintiff 
intended  he  should  do,  and  as  he  had  agreed 
to  do,  the  plaintiff  informed  him  that  the  price 
of  cattle  had  declined  and  that  it  was  hard 
to  float  cattle  paper,  end  that  in  order  to  be 
able  to  float  said  paper  it  would  be  necessary  to 
further  secure  the  same,  which  statementa  he 
relied  upon  and  believed,  and  in  order  only  to 
assist  the  plaintiff  to  carry  out  its  part  of  said 
agreement,  at  the  epedal  Instance  and  request 
of  the  plaintiff,  and  for  no  other  purpose  or 
consideration,  and  without  in  any  wise  chang- 
ing or  modifying  said  original  agreement,  de- 
fendant was  indaced  to  and  did  execute  the 
deed  of  trust  mentioned  in  said  original  peti- 
tltm,  believing  that  the  sold  idafartlff  intended 
to  carry  out  its  said  contract.  However,  de- 
fendant shows  that  as  soon  as  or  very  soon 
thereafter  plaintifF,  feeling  by  reason  of  said 
additional  security  that  it  was  fully  secured 
and  by  reason  of  said  additional  security  escape 
loss  and  cause  defendant  to  bear  all  loss  in  said 
mutual  agreement,  said  cattle  not  then  being 
worth  the  amount  of  the  so-called  debt,  re- 
pudiated said  contract  and  demanded  that  de- 
fendant bear  all  loss,  and  at  the  maturity  of 
said  last  renewal  made  according  to  the  terms 
of  said  agreement  said  matter  be  closed,  and  that 
defendant  sell  said  cattle  and  also  his  land  pat 
up  as  additional  security  to  bold  it  harmless; 
that  be  believes,  and  here  so  charges  to  be 
true,  that  the  representations  made  to  induce 
defendant  to  give  said  deed  of  trust  as  addi- 
tional security  were  falsely  made  for  the  sole 
end  only  purpose  of  holding  itself  harmless  and 
with  no  intention  of  carrying  out  tbe  same, 
but,  upon  the  contrary,  of  breaching  said  con- 
tract aa  soon  thereafter  aa  possible;  that  by 
reason  of  said  statements  and  representetions, 
which  he  relied  apon  and  believed,  and  bat  for 
vriiich  he  would  not  have  executed  wdd  deed 
of  trust,  be  vras  Indaced  to  make  tbe  Muue;  and  i 
that  by  reason  of  such  said  deed  of  trust  is  I 
wholly  void  and  without  consideration  and 
should  b«  canceled  and  hdd  for  naugh^  for  j 


whldi  defudaat  oloo  piayt  and  for  coata  vt 

The  answer  Is  duly  verified  by  the  appel- 
lant It  will  be  observed  that  the  dates  of 
the  notes,  mortgage,  and  deed  of  trust  are 
not  set  out  In  tbe  pleading,  but  it  is  a  fact, 
as  shown  by  the  record,  that  the  original 
notes,  executed  by  appellant,  bb  well  as  tlie 
renewal  notes  which  are  In  suit,  were  ail 
executed  sidnequent  to  the  date  whm  tlie 
nniform  N^otiable  InatrumenU  Act  became 
^eetlve.  Acts  S«th  heg.  p.  190,  OOL  Laws 
of  Texas  1919.  It  la  prodded  by  article  1« 
{  18,  o£  that  act  as  follows: 

"BrexT  ecotraet  on  a  negotiable  fautnuneBt  is 
incomplete  and  revocable  nnt3  delivery  of  tba 
instnimcnt  for  the  purpose  of  giving  effect 
thereto.  As  between  immediate  partiea.  ana 
as  regards  a  remote  party,  other  than  a  bolder 
in  due  coarse,  tbe  delivery,  in  order  to  be  ef- 
fectual, must  be  made  either  by  or  under  the 
authority  of  the  party  making  *  *  *  or  in- 
dorsing, as  the  case  may  be;  and  In  such  case 
the  delivery  may  be  shown  to  have  been  condi- 
tional, or  for  a  special  purpose  only,  and  not 
for  the  purpose  of  tranaferxuig  the  property 
in  the  instmmeot.'* 

8e«,  also,  Id.  |  6& 

The  foregoing  1b  a  vubatlni  copy  of  sec- 
tion 19  of  the  Uniform  Negotiable  Inatni- 
moits  lAvr  as  originally  framed  by  the  ixmi- 
mlsaion  which  promulgated  It,  and  in  that 
form  it  has  been  incorporated  Into  the  stat- 
utes by  a  majority  ct  the  states  whldi  bave 
adopted  It 

B^re  it  became  a  part  of  the  statntea 
of  Texas  and  by  Its  provisions  repealing 
all  laws  incondstent  with  It;  and  waa  tbero- 
subatltuted  for  the  law  merdiant,  onr 
conrta,  In  aetlona  between  the  orl^^nal  parties 
and  those  not  bona  fide  boldws  tor  value, 
bad  gone  far  toward  limiting  and  modify- 
ing tbe  effect  of  the  parol  evidence  rule  and 
declaring  exceptions  to  it  In  Its  r^atlon  to 
negotiable  instruments  generally.  Thus  it 
has  been  held  that  In  an  action  upon  a  uotj 
executed  as  part  of  the  consideration  for  a 
conveyance  the  grantee  may  set  up  as  an  af- 
firmative defense  or  counterclaim  the  gran- 
tor's failure  to  furnish  htm  with  goats  iu 
accordance  with  a  contemporaneous  parol 
agreement,  it  appearing  that  the  grantee 
was  without  funds,  and  that  the  maker 
a^eed  to  supply  him  with  stock  so  that  he 
might  be  enabled  to  pay  for  th^  laud,  thf 
court  saying: 

"No  rule  of  law  is  better  settled  than  that 
which  prohibits  the  introduction  of  parol  evi- 
dence to  vary  the  terms  of  a  contract  in  writ- 
ing; but  tbe  exceptions  to  the  rule  are  equal- 
ly well  recognized,  and  perhaps  emphasised  by 
the  certeinty  of  the  general  principle.  One  of 
the  exceptions  to  the  rule,  whidi  Is  aa  well  es- 
tablished as  the  rule  iteelf,  Is  that  parol  evi- 
dence is  admisBU)le  to  show  the  real  considera- 
tion of  a  deed,  and  in  actions  between  the  par- 
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ties  th«  recitals  in  the  .deed  with  reference  to 
the  coBBideratiou  that  are  not  conclusive.  [Cit- 
iog  authorities.]  It  remains  then  onlj  to  deter- 
mine on  the  qneetionB  of  the  general  donnrrer 
whether  the  natter  set  ap  in  appelluf  s  amend- 
ed tnawer  falls  within  this  exception.  We  think 
It  does."  B«ld  r.  Bagland.  lOd  S.  W.  9201 

The  rule  is  amunuiced  In  ttds  state,  prac- 
tically without  dissent,  that  the  real  con- 
sidermttoa  of  a  contract,  where  the  recital 
of  ttie  coqslderation  la  not  eontrsctual  In 
totm,  may  be  shown  by  parol,  as  the  ccm- 
dderation  recited  Oereln  does  not  lurin  a 
part  of  the  contract.    Taylor  t.  MeiTill, 
64  Tex.  494;  Womack  t.  WsmUe,  T'Ter. 
Glr.  App.  273,  27  S.  W.  1S4.    And  the  rule 
has  been  extended  to  include  negotlabi* 
instruments.    Branch  v.  Howard,  4  Tex. 
ClT.  App.  271,  23  S.  W.  478;  Eikel  T.  Ban- 
dolph.  «  Tex.  GlT.  App.  421,  25  S.  W.  62. 
In  tbe  following  cases  parol  erldcuce  was 
admitted  to  show  the  real  nature  of  the  ooii' 
addition  understood  between  the  parties, 
and  not  expressed,  at  the  tlmo  the  notes 
were  executed:  Branch  t.  Homrc^  4  Tor. 
OlT.  Appi  271,  28  S.  W.  478;  Henry  t.  San- 
son, 38  S.  W.  128;  Watson      Boswell,  25 
Tex.  CiT.  Jlpp.  879,  61  &  W.  407.  In  order  to 
show  the  nature  of  the  transaction,  jv^rol 
evidence  is  odmlsi^e,  even  though  the  writ- 
ing is  contradicted  and  the  conrenation 
attending  the  negotlatiMi  may  be  looked  to 
to  show  the  nature  of  the  contemplated  tran^- 
actlott.   Lemp  t.  Axmengol,  86  Tex.  690.  26 
S.  W.  941 :  Glenn  t.  Mathews,  44  T^  400, 
405.   The  ntle  ^eluding  parol  evidence  Is 
dedared  by  msny  dedtdons  in  this  state  to 
have  no  application  when  collateral  under- 
takings are  sought  to  be  established  by  oral 
testimoDy.  Peel  t.  Olesen,  21  Tex.  OIt.  Ai^ 
334,  SI  S.  W.  44;  Belcher  v.  Mulhall,  67 
Tex.  17,  21;  Patton  T.  Rncfcer,  29  Tex.  402. 
In  Preston  t.  Breedlove,  86  Tex.  96,  it  Is 
held  that  parol  erldence  la  edmlsslUe  to 
prove  a  vorbal  contract  collateral  to  and 
omtenporaneoua  with  a  written  contract, 
though  it  refer  to  the  nme  subject-matter 
and  may  affect  the  rl^ts  of  Oie  parties  as 
exprcmcd  in  the  writings,  and  it  is  also 
held  that  such  e^c^ce  is  admissible  to'show 
an  indep^ident  agreement  made  as  an  Induce- 
ment to  a  writtw  emitract,  although  Oie 
wrlttng  ctmtains  no  refiSrence  to  such  agree- 
ment.  Down^  T.  Hatter,  48  8.  W.  82. 

The  rule  ts  dearly  est^Ulshed  in  this  stete 
by  a  long  line  at  decisions  that  a  trust  wblcb 
attodbes  to  a  promissory  note  may  be  es- 
tabllshed  by  parol  evince,  and  was  en- 
forced in  Thompson  v.  Garothers,  92  Tex. 
530,  50  S.  W.  83t  That  was  a  case  in 
wh^  money  intended  by  the  donor  as  a 
gift  to  a  minor  grandchild  was  placed  by 
the  donor  in  the  hand  of  the  minor's  mother, 
with  the  understanding  that  the  donor  should 
receive  the  interest  on  the  same  during  her 
Ufe^  tbe  sum  bdng  evldaiced  by  the  mother's 
noteu   Upon  tbe  deatb  of  the  grondmothor, 


in  a  suit  by  the  heirs  on  tbe  note,  the  minors 
Intervened,  claiming  the  fund,  and  the  Su- 
pr^e  Court  permitted  the  trust  to  be  es- 
tablished orally.  In  an  action  on  a  not^ 
given  in  pursuance  of  an  oral  contract  be- 
tween plaintiff  and  defendant,  in  virtue  of 
which  defendant  acquired  plaintiff's  stock 
of  goods,  together  with  plaintiff's  oral  prom- 
ise to  assure  him  credit  and  become  his 
partnw  and  contribute  one  of  tbe  notes,  de- 
fendant  was  permitted  to  prove  tbe  facto 
of  the  agreement  &enry  v.  McCardell,  15 
Tex.  Civ.  Appt  497.  40  S.  W.  172.*  Where 
a  check  was  given  as  part  of  a  more  com* 
prehenslve  transactton,  not  expressed  in  writ- 
ing, all  the  terms  of  the  transaction  of  which 
the  check  was  a  part,  and  providing  for  the 
discharge  of  the  check,  were  held  to  be  prov- 
able by  parol.  Sabe  v.  Yett,  164  S.  W.  30. 
Allen  V.  Herrlck  Hdw&  Co.,  66  Tex.  Civ.  App. 
249,  118  8.  W.  1167,  Is  a  suit  upon  a  note 
in  which  it  was  declared  that  equity  would 
allow  the  maker  to  show  that  the  note  was 
not  intended  as  a  full  settlement  between 
the  parties,  but  that  It  was  agreed  at  tbe 
lime  of  its  execution  that  there  would  be  a 
further  settlement  In  which  the  maker  should 
have  the  benefit  of  credits  claimed  by  him. 
In  Hansen  v.  Yturria,  48  S.  W.  795,  It  was 
held  that  parol  testimony  Is  admissible  to 
show  that  con  tern  poraneonsly  with  the  ex- 
ecution of  a  note  and  as  a  part  of  Uie  trans- 
action out  of  which  it  arose  the  parties 
agreed  that  the  payee  should  furnish  the 
maker  with  funds  to  ^bark  In  a  business 
enterprise,  and  that  the  note  was  to  be  paid 
out  of  the  profits  thereof,  and  that  the  payee 
had  breached  the  agreemrat  The  trans- 
feree of  tbe  vendor's  lien  notes  with  ootloe 
sought  to  fweclose  tbe  vendor's  lien  and  al- 
leged a  want  of  consl^teratlon  for  the  trans- 
fer from  plaintiff  to  his  sons,  and  that  the 
transf^  was  fbr  a  specific  purpose  known 
to  the  defendants,  alleging  that  the  notes 
had  been  used  for  a  different  purpose.  It 
was  held  that  parol  evldrace  that  plaintifTs 
sons  were  not  In  ftict  owners  thereof  was  ad- 
missible, even  though  the  evidence  contra- 
dicted the  indorsement.  Givens  v.  Garter, 
146  B.  W.  628.  Where  a  note  was  given  for 
bank  stock,  in  a  suit  by  the  payee  to  re* 
cov«,  parol  evidence  was  admitted  to  show 
that  the  note  was  delivered  conditionally  on 
the  payee's  not  electing  to  reteln  bis  stock 
within  80  da^  and  that  he  had  so  elected. 
Hawkins  v.  Johnson,  181  S.  W.  563.  Tills 
court  held  in  Claytcm  v.  Western  National 
Paper  Co.,  146  S.  W.  695.  that  tbe  defendant 
could  prove  that  a  part  of  the  consideration 
for  the  note  sued  on,  whidi  was  given  fOr 
the  price  of  goods  sold,  consisted  of  a  parol 
agreement  by  the  inyee  to  take  back  certain 
unsalable  goods  and  credit  ttieir  Invoice 
price  cm.  the  note.  Agate,  in  Watson  v.  Rice, 
166  S.  W.  106,  this  court  held  that  parol 
evidence  was  admissible  to  show  the  real 
oonalderathm  for  a  ctmtrac^  In  vlrtoo  of 


Digitized  by  Google 


676 


233  SOUTHWESTERN  REPOBTBB 


whlA  Rice  execnted  and  delivered  to  Wat- 
son bis  notes,  which  were  afterwards  re- 
newed and  ccxiBoUdated  by  the  execution  of 
one  note  for  $1,000,  npon  representations 
bj  the  payee  that  In  the  emit  Rice  was  not 
satisfied  with  the  transaction  at  the  time 
the  first  note  matured,  defendant  would 
repay  plaintiff  the  amount  of  a  cash  pay- 
ment, with  Interest,  and  return  the  notes. 
The  renewal  note,  In  the  sum  of  $1,000,  had 
been  negotiated  by  Watson  and  paid  by  Rice. 
The  suit^was  to  recover  the  amount  so  paid. 
In  support  of  the  holding  2  Elliott  on  Con- 
tracts, SI  1^0,  1683,  and  1686  were  quoted 
in  part  as  follows: 

"  The  question  usually  ii  as  to  wbether  the 
parol  evidence  songht  to  be  introduced  contra- 
dicts or  alters  the  written  coutract  or  leaves 
it  to  'stand  unchanged  and  simply  tends  to  es- 
tablish an  additional  collateral  agreement.  It 
Is  often  difficult  to  determine  this  question,  and 
there  is  much  conflict  among  the  authorities. 
The  form  in  wblch  the  question  arises  may 
sometimes  be  an  Important  factor  In  determin- 
ing the  edmiBslbility  of  the  evidence,  and,  re- 
ferring to  leases,  it  is  said  that  a  part  of  tb» 
conflict  In  the  decisions  may  be  explained  if  we 
observe  that  it  is  one  question  whettter  such 
a  collateral  agreement  may  be  proved  for  the 
purpose  of  sustaining  an  action  for  its  breach 
and  a  different  question  whether  it  may  be 
proved  for  the  purpose  of  defeating  an  action 
on  tike  written  lease.'  Another  writer  sofgests 
the  following  teat  for  determbiing  whether  a 
parol  agreement  is  collaterally  admissible:  If 
it  interferes  with  the  writing  it  cannot  be  pror- 
ed.  If,  on  the  other  hand,  it  relates  to  a  matter 
beyond  the  scope  of  the  written  contract,  the 
writing  does  not  affect  It  In  each  case  It 
must  be  determined  from  the  character  of  the 
writing  and  from  the  circumstances  of  the  case 
whether  the  parol  agreement  offered  to  be 
proved  was  in  regard  to  a  matter  which  it  is 
reason^le  to  Infer  the  parties  thought  settled 
1^  the  terms  of  the  writing  and,  if  it  was,  evi- 
dence to  show  It  should  be  excluded.  The  writ- 
ing must  speak  just  so  far  as  it  is  fair  to  con- 
clude that  the  parties,  acting  as  reasonable  men, 
and  using  intelligible  language,  intended  it 
should  speak,  and  no  further.   •   •  • 

"  "There  is  also  a  class  of  cases  in  which  it  Is 
held  that  parol  evidence  of  a  collateral  contem- 
poraneous agreement,  which  assumes  the  eon- 
tract  as  indicated  by  the  writing,  and  under- 
takes to  deal  with  some  contingency  or  new  re- 
lation of  the  parties  in  the  future  that  may 
arise  under  the  written  agreement,  is  admis- 
aible.'  •  •  • 

"  'The  genersl  rule  which  excludes  parol  evi- 
dence when  offered  to  contradict  or  vary  the 
terms,  provisions,  or  legal  effects  of  a  written 
instrument  la  subject  to  many  qualifications. 
Among  these  qualifications  is  one  to  the  effect 
that  conditions  relating  to  conditions  precedent 
may  be  shown  by  extrinsic  evidence.  A  party 
who  concedes  that  the  Instrument  evidencing 
the  contract  was  placed  in  possession  of  the 
par^  seeking  relief,  but  claims  that  the  latter 
took  it  with  the  understanding  that  It  was  not 
to  go  into  effect  until  the  happening  of  some 
other  or  further  event,  and  that  such  event  has 
not  transpired,  is  not  considered  as  on*  seek- 


ing to  vary  or  cootracBet  a  written  contract, 
but  Is  one  endeavoring  to  show  tbat  no  con- 
tract between  the  parties  ever  Id  fact  oune 
Into  existence.  For  this  reason  evidence  of 
such  conditions  precedent  is  held  admissible. 
The  cases  which  so  hold  merely  give  recogni- 
tion to  the  well-settled  rule  that  an  instru- 
ment may  be  delivered  by  one  party  to  another 
to  take  effect  on  the  happening  of  a  contingen- 
cy, and  that,  by  sodi  coHateral  agreement,  the 
legal  operation  of  the  writing  is  merely  post- 
poned until  the  happening  of  the  contingeDCy.'* 

The  holding  Is  snataioed  by  furth^  cita- 
tion of  the  following  anthorlties:  Merchants' 
Nat  Bank  v.  McAnulty,  »1  8.  W.  1091; 
Downey  v.  Hatter,  supra ;  Pope  v.  Taliafer- 
ro, 61  Tex.  av.  App.  217,  115  S.  W.  309; 
Mfff.  Co.  V.  PoweU,  78  Tex.  flS,  14  S.  W.  245 ; 
L.  &  G.  N.  By.  Ca  v.  Dawson,  62  Tex.  262. 

Merchants*  National  Bank  v.  McAnulty. 
supra,  is  a  case  in  whldi  It  was  held  that 
parol  evidence  was  admissible  to  show  that 
a  note,  though  in  possession  of  the  payee, 
was  delivered  with  the  nnderstandlng  that 
It  would  not  be  binding  npon  the  makers  un- 
less signed  by  other  persona,  and  the  doc- 
trine ther«  annoonced  baa  ainoe  been  reaf- 
firmed in  several  cases  by  tba  oonrts  of  tills 
stat& 

This  court  held  In  Texas  Life  Insurance 
Co.  et  al.  V.  Huntsman  et  al.,  193  S.  W.  465, 
467,  that  in  an  indorsee's  action  upon  a 
note  from  premiom  dae  on  an  insurance 
policy,  testimony  that  the  payee  Insurance 
agent  agreed  not  to  negotiate  the  note  until 
the  policy  was  delivered  could  be  proven 
by  parol,  where  the  defendant,  the  maker, 
sought  to  recover  over  against  the  payees. 
Balnea  v.  Kohler  &  Campbell,  20X  S.  W.  735, 
was  a  suit  npon  promissory  notes,  in  which 
the  defendants  alleged  that  the  parties  orally 
agreed  that  the  notes  should  not  become 
effective  unless  plaintiff  advanced  certain 
credit  to  one  of  the  defendants.  Parol  proof 
of  this  agreement  and  that  the  credit  had 
not  been  advanced  was  held  to  be  a  good 
defense,  since  it  did  not  seek  to  vary  the 
written  notes  but  only  to  postpone  their 
effective  date.  J.  I.  Case  Threshing  Madilne 
Co.  V.  Street  et  al.,  216  3.  W.  426,  la  one  of 
a  number  of  cases  In  this  state  in  which 
notes  given  for  the  purchase  price  of  ma- 
chinery delivered  to  the  defendant  buyer, 
upon  condition  that  tbe  notes  diould  not 
become  effective  until  it  had  been  demon- 
strated that  the  machine  would  work  to  the 
defendant's  satisfaction,  or  would  comply 
with  the  warranty,  could  not  be  recovered 
upon  until  the.  verbal  conditions  and  con- 
tingencies bad  been  met  In  reversing  thla 
case  upon  the  first  appeal  (188  S.  W.  725), 
this  court  said: 

"We  gather  from  the  pleadings  and  the  evi- 
dence offered  it  was  the  contention  that  the 
purchase  and  sale  of  tbe  engine  was  not  con- 
summated and  should  not  be  until  after  trial, 
and*  if  as  represented,  Street  sbooid  accept 
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the  engine  In  writinc;  and  tbe  orders  and  notes  [  appellant  would  be  compelled  to  carry  the  notes 


were  left  with  appellee  upon  that  condition. 
The  order,  therefore,  did  not  become  a  binding 
contract  between  the  parties  until  the  engine 
was  BO  accepted,  and  tiie  notes' were  not  obli- 
gations binding  upon  appeUanta.  If  tiie  aUega- 
tiona  of  appellants  are  true,  the  contract  of 
•ale,  as  evidenced  by  the  order  and  notes,  nev- 
er went  Into  effect,  and  therefore  was  not  the 
contract  of  the  parties"— citing  Wigmore  on 
Bridenee,  U  2408.  2410;  Watson  v.  Bice,  su- 
pra; Parker  t.  Naylor,  161  S.  W.  1096;  Na- 
tional Novelty  Importing  Co.  T.  Duncan,  182 
S.  W.  888. 

An  Indorser  of  a  note,  It  was  held,  could 
prove  by  parol  that  the  note  In  etfect  be- 
longed to  a  nnlveridty  of  which  he  was  the 
secretary,  but  was  made  payable  to  him, 
and  that  his  indorsement  was  merely  a  trans- 
ferred title.  Texas  Baptist  University  v. 
Patton,  145  S.  W.  1063.  To  the  aame  effect 
Is  Erwln  T.  B.  I.  Dupwit  de  Nemours  Powder 
Co.,  1S6  S.  W.  1097.  See,  also.  WilUams  v. 
Walter  A.  Wood,  M.  &  B.  Bt.  Co..  IM  S.  W. 
866. 

In  an  action  on  a  note  by  an  assignee, 
who  acquired  It  after  maturity,  It  was  held 
that  a  witness  could  testis  that  he  signed 
tbe  note  under  an  agreement  with  the  payee 
that  he  should  not  be  liable,  ^d  that  tbe 
latter  would  indemnify  him  against  loss. 
Citizens'  National  Bank  v.  Cammer.  86  S.  W. 
62S.  And  In  an  action  on  a  note  against  a 
surety  an  answer  all^^ing  that  for  a  con- 
sideration the  plaintiff  had  agreed  with 
tbe  person  for  whose  benefit  the  note  was 
made  that  such  person  might  pay  It  in  work, 
and  that  it  had  been  so  paid,  was  not  objec- 
tionable OS  contradicting  tbe  terms  of  tbe 
note.  Chapman  v.  Wltherspoon,  192  S.  W. 
281,  Is  a  case  in  which  the  parol  evidence 
rule  was  Invoked  to  prevent  proof  by  parol 
of  an  agreement  whereby  a  broker  should 
have  commissions  out  of  a  certain  note 
executed  to  the  owner,  and  where  It  was 
alleged  that  his  commissions  should  be  paid 
when  the  note  given  for  the  land  was  sat- 
isfied. After  quoting  the  rule  from  5  Cham- 
berlayne,  Modern  Law  Ev.  4930,  S  3553,  Ras- 
bury,  Justice,  suid: 

"The  question  then  is:  Is  the  agreement 
claimed  by  appellee  inconsistent  with  the  writ- 
ing (the  notes),  and  is  it  apparent  that  the 
writing  (the  notes)  was  not  intended  as  a 
complete  embodiment  of  the  undertaking?  We 
believe  the  parol  agreement  to  be  entirely  con- 
tfatent  with  the  written  agreement  Appel- 
lant testified  that  the  charge  of  $500  made  for 
commissioni  or  for  financing  the  trade  between 
appellee  and  Witlierspoon  was  based  largely 
on  the  fact  that  the  notes  which  he  had  agreed 
to  carry  would  be  hard  to  negotiate,  due  to 
'  the  fact  that  they  covered  a  period  of  eight  or 
ten  years,  and  as  a  consequence  a  one-way 
commission  would  not  be  satisfactory.  He  also 
testified  that  be  would  refund  $100  of  tbe  $600 
if  appellee  wonld  'cash'  the  notes.  It  thus  ap- 
pcflra  practically  wlthoat  diapate  that  the  earn 
to  b«  paid  was  based  lai^iely  upon  the  tmet  that 
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for  so  long  a  period,  and  appellant's  funds 
would  accordingly  be  beyond  his  control  for 
other  purposes.  Such  being  true,  It  was,  it  oc- 
curs to  us,  entirely  consistent  for  the  parties 
to  agree  collaterally  and  independently  that  in 
the  event  ^ipellee  paid  off  the  notes  in  a 
reawmaUe  time  a  pwtlon  of  the  diarge  for 
commiseions  and  finandng  tbe  trade  should 
be  refunded.  We  also  conclude  that  it  is  ap- 
parent from  the  writing  that  it  is  not  a  com- 
plete embodiment  of  the  agreement,  or,  stated 
in  another  way,  that  It  does  not  presuppose 
an  exclusion  of  the  collateral  or  independent 
agreement  The  writing  is  but  a  formal  prom- 
issory note,  and  because  of  Its  character  and 
brevity  essentially  fails  to  Import  that  all  stip- 
ulations between  the  parties  with  reference 
to  the  subject-matter  were  intended  to  be  ex- 
pressed by  the  note,  and  because,  further,  the 
omission  to  express  in  the  note  the  other  agree- 
ment does  not  indicate  that  the  agreement  was 
not  made,  particularly  so  in  view  of  the  fact 
that  the  right  to  receive  the  $350  was  depend- 
ent upon  the  payment  of  the  note  in  a  reasona- 
ble time.** 

Where  a  note  and  deed  of  trust  made  no 
provision  concemingi  the  sale  of  certain 
land  In  its  entirety,  or  the  payment  of  the 
note  before  expiration  of  the  five-year  term, 
parol  testimony  vras  admissible  to  prove  an 
agreement  whereby  a  portion  of  the  prin- 
cipal repreeented  Interest,  and  that  upon 
payment  thereof  before  expiration  of  such 
period  the  payee  would  refund  the  interest 
that  had  not  been  exhausted,  and  was  ad- 
mitted upon  the  ground  that  such  testimony 
was  within  the  exception  to  the  parol  evl- 
dence  rule  that  where  the  writing  was  not 
intended  as  a  complete  embodiment  of  the 
undertaking  the  understanding  ccjld  be 
shown.  Davidson  v.  Guaranty  Life  Insur- 
ance Co..  220  S.  W.  6S2. 

In  the  case  of  Miller  v.  Murphy,  206  S.  W. 
968,  O.  A.  Murphy  gave  his  negotiable  note 
to  Miller,  and  as  a  plea  of  failure  of  consld- 
eratiop  alleged  that  it  was  given  for  five 
shares  of  capital  stock  In  a  mercantile  com- 
pany ;  that  the  cmporatlon  was  lusolvent  and 
the  ^»ck  worthless  at  the  time  of  the  exe- 
cution and  delivery  of  the  nota  He  further 
pleaded  a  contemporaoeous  parol  agreement 
to  the  effect  that.  If  the  corporation  should 
afterwards  prove  to  be  Insolvent,  plaintlfl 
would  cancel  the  note  and  never  demand  pay- 
matt  thereat  He  further  alleged  Insolvcgocy 
of  tbe  oorpwaUw,  and  tbe  court  held  that 
proof  of  the  cimtemporaueouB  parol  agree- 
ment was  admlaalUe. 

DavlB  T.  Slak,  40  Tex.  Civ.  App.  m  106  S. 
W.  472,  Is  one  of  several  cases  fn  this  state 
declaring  the  rule  that,  where  the  original 
contract  woa  verbal  and  entire^  and  a  part 
only  has  been  reduced  to  writing,  that  the 
unwritten  part  may  be  shown  by  parol.  The 
transaction  was  one  Involving  a  transfer  of 
real  estate^  and  the  parol  proof  that  the 
transfer  of  a  stock  of  goods  was  also  em- 
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braced  in  tbe  contract  was  permitted. 
Anumgst  other  cases  supporting  tbe  holding 
the  court  cites  Oliomas  t.  Hammond,  47  Tex. 
42,  In  which  It  was  held  tibat  a  parol  agree- 
ment hy  which  certain  purchase-money  notes 
were  to  be  d^sLted  with  an  -attorney,  and 
from  tbe  proceeds  of  such  notes  outstanding 
liens  against  the  land  conTcyed  to  tbe  mater 
would  be  taken  up  and  discharged,  could  be 
shown  in  defense  of  an  action  upon  the 
notes. 

In  the  first  count  of  the  answer  copied 
above  it  is  shown  that  ttie  cattle  taken  by  ap- 
pelant were  formerly  owned  by  a  third 
party,  who  was  Indebted  to  appellee  for  than; 
that  on  account  of  the  decline  In  the  price  of 
cattle  their  ralne  was  not  equal  to  the  debt 
which  the  appellees  held  against  the  then 
owner  of  tbsm,  and  at  the  request  of  appel- 
lees appellant  tooh  the  cattle  over  from  the 
former  owner  at  an  agreed  price  and  encut- 
ed  a  mortgage  upon  them  to  secure  the  notes 
glv^  for  the  agreed  price.  According  to  tbe 
statements  In  this  count,  the  appellee  desired 
that  appellant  should  take  them  on  account 
of  the  letter's  experience  and  the  further 
fact  that  he  posessed  sufflclent  pasturage  and 
means  to  keep  and  care  for  them.  Indulging 
every  reasonable  presumption  in  favor  of  the 
sufflciency  of  tbe  answer,  as  against  a  gener- 
al demurrer,  we  think  It  appears  from  the 
first  count  that  defendant  should  furnish 
pasturage  and  give  his  time  and  attention  In 
managing  the  herd,  and  should  continue  to  do 
so  until  the  cattle,  by  growth  and  Increase  in 
numbers  and  in  price,  were  sufficient  to  pay 
the  debt  with  8  per  cent  Interest  per  annum, 
and  that  appellant  should  have  as  his  com- 
pensation all  of  the  original  herd  and  the  In- 
crease over  and  above  the  amount  of  the  debt 
and  Interest  It  will  be  seen  that  the'  ar- 
rangements, according  to  tbe  allegations  of 
the  first  count,  were  to  continue  for  an  In- 
definite time;  that  is,  until  the  Increase  of 
the  herd  and  In  the  value  and  price  o:^  cattle 
upon  the  market  would  enable  the  appellant 
to  pay  the  debt  and  interest.  It  is  alleged  In 
the  second  count  that  It  was  understood  that 
plaintiff  would  have  to  *'fioat  the  notes"  men- 
tioned in  the  first  count  Tbe  meaning  of  tbe 
term  "float"  as  here  used  is  not  clear,  bnt 
from  the  further  allegatl<m  that  It  was  un- 
derstood that  it  would  be  necessary  to  re- 
new the  notes  each  six  months,  and  that  such 
renewal  should  continue  until  the  agreement 
was  consummated  and  the  object  for  which  It 
was  entered  Into  was  obtained,  the  writer 
presumes  that  by  the  Word  "float"  is  meant 
that  appellee  would  have  to  use  the  notes  as 
coUatoal  security  In  borrowing  money,  since 
to  hold  that  the  word  "float"  means  to  nego- 
tiate would,  of  conrse,  cut  off  the  rlgfit  of  the 
parties  to  renew  them  every  six  months,  as 
agreed.  In  the  third  count  it  is  shown  that 
the  appellant  complied  with  tbe  agreement 
by  sbliwtng  and  selling  some  of  the  cattle  and 


the  Increase  and  applied  the  proceeds  to  tbe 
payment  of  tbe  debt ;  that  he  has  exjKnded  In 
care  and  money  $12,000  under  the  agreement 
No  fraud  or  mistake  Is  alleged  In  the  forma- 
tion of  tbe  orlglaal  .contract  In  the  fourth 
count  of  the  answer  it  la  aliased  that  subse- 
quently to  the  formatbHi  ot  tbe  contract  the 
appellees  franduleatly  informed  appeUant 
that  the  price  of  cattle  had  declined,  that  it 
was  hard  to  float  cattle  paper,  and  that  in 
order  to  float  the  paper  It  would  be  necessary 
to  further  secure  the  same,  and  at  the  re- 
quest of  appellee  appellant  executed  the  deed 
of  trust  mentioned  In  the  original  petition, 
as  further  security  for  the  notes  sued  upon, 
and  that  the  representatlcvui  wrae  falsely 
mad^  for  the  sole  and  imly  purpose  ot  hold- 
tug  the  appellee  harmlesa  and  with  no  inten 
tion  of  carrying  out  the  agreement 

It  requires  no  station  of  authorities  to  snp- 
port  the  proposition  tiiat.  If  the  deed  of  trust 
upon  appellant's  land  was  secured  under  the 
subsequent  i^reemait  by  firaud  or  deceit, 
parol  evidence  la  admissible  under  such  alle- 
gaticm  to  establish  the  fraud,  and  when 
proven  would  entitle  appellant  at  least  to  the 
cancellation  of  the  lien  upon  his  land.  The 
difficulty  lies  In  the  attack  made  by  the 
pleading  upon  the  contract  as  originally  exe- 
cuted and  as  to  which  there  la  no  allegation 
of  fraud,  accident  or  mistake.  In  nearly  all 
of  the  cases  hereinbefore  cited  It  will  be 
found  that  a  negotiable  note  or  notes  con- 
stituted an  Int^al  part  of  the  transaction 
out  of  which  the  buU  arose.  While  nO  effort 
has  been  made  to  collate  the  cases  In  which 
the  parol  evidence  rule  has  been  discussed  in 
Its  relation  to  contracts  generally  <and  the 
writer  does  not  claim  that  the  cases  above 
reviewed  are  all  of  the  decisions  In  this  state 
In  which  the  courts  have  applied  the  rule,  as 
giveiO  they  present  all  of  the  exceptions  and 
qualifications  announced  by  our  courts  under 
the  rule.  Since  the  judgment  must  be  re- 
versed because,  as  heretofore  stated,  the  en- 
tire court  thinks  the  answer  in  the  fourth 
count  shows  facts  entitling  fippellant  to  at 
least  cancel  the  deed  of  trust  admitting  his 
allegation  of  fraud  to  be  true,  the  writer  de- 
sires to  express  bis  views  upon  the  othw 
phase  of  the  case.  Construing  the  pleading 
in  accordance  with  district  court  Rule  No. 
17  (142  S.  W.  xvlU),  I  think  the  allegations  of 
the  first  three  counts  are  sufficient  to  show 
that  part  of  tbe  consideration  foe  the  execu- 
tion of  the  notes  and  chattel  mortgage  was 
the  agreement  on  the  part  of  appellee  ttMt 
appellant  should  have  for  his  aervlees  and  ex- 
penses in  managing  the  cattle  the  pn^ta  re- 
sulting from  carrying  out  tbe  contract. 
This  consideration,  of  course  would  he  de- 
feated if  appellee  were  permitted  to  collect 
the  notes  at  maturity,  as  stipulated  In  them. 
Since  the  notes  and  dtiattel  mortgage  are  only 
a  part  of  tbe  contract  under  whl<di  ivP^lut 
acquired  the  cattle,  and  tfnoa  tbe  notes 
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were  delivered  wltb  tbe  mutual  Intent  of  tbe 
parties  that  tber  should  not  be  negotiated, 
t)ut  should  be  redeemed  by  appellant  and  re- 
newed eadi  six  months.  I  believe  tbe  case,  as 
alleged,  falls  within  several  of  th&  excepUons 
Ulustrated  by  tbe  Texas  cases  hereinbefore 
reviewed.  Of  course,  &  tbe  notes  had  been 
transferred  to  a  bona  fide  purchaser  tot 
Talne,  a  different  question  woyld  have  been 
presented.  We  may  presume  from  the  alle- 
gations that  appellees  had  floated  the  original 
notes,  and  that  when  they  were  r^ewed  it 
was  In  accordance  with  .the  original  agree* 
ment  and  th^  had  been  redeemed  for  that 
purpose.  This  would  show  a  practical  con- 
stmctlMi  of  the  contract  It  however,  I  am 
In  error.  In  holding  that  appellant  was  en- 
titled to  inrOTe  tbe  aUegattona  in  bis  answer, 
under  the  law  as  It  existed  In  this  state,  prior 
to  the  enactment  <tf  tbe  Unlfwrn  N^tiable 
InatmmeBts  Law,  the  sixteaith  section  of 
which  la  quoted  abore,  I  think  It  Is  dear  that 
the  contemporaneons  parol  agreement  Is 
pmraUe  under  that  act  Dan.  N^.  Inst 
(6th  Ed.)  I  68a,  diacuasea  the  effect  of  the 
Negotiable  Instruments  Law  as  it  relates  to 
the  ddiTery  to  the  payee  of  a  n^otlable  note 
upon  condition  as  follows: 

'^e  conffict  of  aatbority  on  tbe  qaestion 
whether  a  1^  or  note  can  be  shown  to  have 
been  delivered  npon  a  conditlOQ  precedent  Is 
settled  in  those  sUtes  which  have  adopted  the 
statute,  whereimder  the  role  is  r^coipiised  that 
a  person  may  mannslly  deliver  an  Instrament, 
thongh  it  be  in  the  form  of  commeraal  paper, 
to  another,  on  its  face  coDteining  a  binding 
obligation  in  prosenti  of  such  person  to  such 
other,  with  a  GOntemporaoeous  verbal  agree- 
ment that  it  shall  not  take  effect  until  the  hap- 
pening of  some  specified  event,  and  that  the 
paper  as  between  the  parties  will  have  no  va- 
lidity as  a  binding  contract  till  the  condition 
shall  have  been  satisfied." 

The  rale  Is  further  stated  in  L.  B.  A. 
19170.  814.  as  foUows: 

'^That  a  blO  or  note  may  be  shown  to  have 
been  delivered  upon  condition  is  settled  in  the 
Negotiable  InBtruments  Law.  This  act  pro- 
vides that  'as  between  immediate  parties,  and 
as  resards  a  remote  party  other  than  a  holder 
in  due  course,  the  delivery,  in  order  to  be  ef- 
fectual, must  be  made  either  by  or  under  the 
authority  of  the  party  making,  drawing,  ac- 
cepting, or  Indorsing,  as  the  case  may  be;  and 
in  such  case  the^  delivery  may  be  shown  to  have 
been  conditional,  or  for  a  spedal  purpose  only, 
and  not  for  tlie  pnrpose  of  transferring  the 
property  in  the  instrument.  It  Is  accordingly 
held  that  parol  evidence  is  adndssibie  to  show 
that  a  bill  or  note,  regular  in  form,  was  manu- 
ally delivered  to  the  payee  upon  the  condition 
that  it  was  to  become  an  enforceable  obliga- 
tion only  upon  the  happening  of  a  certain  event, 
or  was  to  be  paid  only  upon  the  happentng'of 
a  certain  event'.  Parol  evidence  has  been  held 
admissible  where  a  note  was  given  in  payment 
of  stock  to  show  an  agreement  Uiat  it  was  to  be 
carried  and  renewed  by  the  payee  for  a  stated 
tfane,  and  if  at  the  and  of  that  time  the  stock 


.  had  not  realized  enouch  to  pay  the  purchase 
price,  and  the  maker  did  not  want  it,  the  payee 
was  to  take  It  off  his  hands  and  cancel  the 
note." 

Paulson  T.  Boyd,  137  Wis.  241.  118  N.  W. 
841,  is  the  case  last  referred  to  In  the  above 
note,  and  In  it  the  court  concludes  as  fol- 
lows: 

"That  it  was  not  intended  and  agreed  by  them 
that  the  note  should  be  a  present  binding  agree- 
ment, bat  that  it  was  delivered  to  [the  payee] 
upon  the  condition  that  if  [the  maker]  paid  in- 
terest on  th9  sum  for  [the  stated  time .  the 
payee]  was  to  renew  the  notes  as  agreed  and  if 
at  the  expiration  of  that  time  the  maker  did 
not  want  ttie  stock  Um  agreeneot  to  purchase 
was  to'  be  terminated  at  [the  maker's]  elec- 
tion, snd  the  note  cancelled.** 

Quoting  farther  from  L.  B.  A.  1917C,  315, 

note: 

"A  surety  signing  a  note  on  condition  that 
others  shall  sign  it  as  sureties  l>efore  ddivery 
by  the  principal  obligor  may  show  this  to  de- 
feat an  action  on  the  note,  under  tbe  Negotia- 
bl'e  Instruments  Law.  As  shown  in  the  preced- 
ing paragraphs,  parol  evidence  is  held  admis- 
sible to  show  a  conditional  delivery  under  the 
Negotiable  Instruments  Law.  It  has  been  ex- 
pressly held  that  there  is  nothing  in  the  law 
that  requires  a  contract  of  conditional  delivery 
to  be  in  writing. 

"Evidence  that  tiie  instrument  was  delivered 
conditionally  does  not  contradict  the  writing 
within  the  meaning  of  the  pand  evidence  rule; 
that  rule  presupposes  the  existence  of  a  valid 
contract.  The  evidence  in  question  is  for  the 
purpose  of  showing  that  there  is  no  valid  con- 
tract betwen  the  parties  because  there  is  no 
finality  of  utterance.  It  has  been  stated  that 
'the  delivery  of  an  instrument  is  an  essential 
element  to  complete  the  contract  written  there- 
on, and  of  necessity  this  essential  element  can- 
not appear  on  the  face  of  the  Instrument.' 
.This  general  statement  Is  made  in  a  case  in- 
volving a  conditional  deUvery.  It  is  further 
stated  that  tbe  apparent  contract  written  on  the 
instrument  is  not  complete  until  the  delivery 
thereon  is  or  becomes  unconditional.  Under 
the  Negotiable  Instruments  Law  a  presumption 
of  delivery  is  stated  to  arise,  but,  as  between 
immediate  parties,  this  presumption  may  be 
overcome  by  showing  that  the  delivery  was  con- 
ditional; and.  when  that  is  shown,  the  appar- 
ent conb-act  written  on  the  instrument  is  shown, 
not  to  be  a  complete  contract,  but- one  which 
will  be  completed  if  tfae  condition  Is  fulfilled, 
and  which  cannot  be  completed  If  tbe  condi- 
tion becomes  impossible  of  fulfillment.  Again, 
it  has  been  stated  that  such  evidence  merely 
postpones  the  legal  operation  of  tbe  instrument, 
^nd  does  not  contradict  tbe  writing.  In  some 
cases  it  is  stated  that  the  condition  goes  to 
the  consideration  of  the  instrument.'* 

This  note^  from  whi(A  I  have  quoted  so 
liberally,  is  supported  by  a  numbw  of  au- 
thorities, some  of  which,  together  wltli  later 
cases  decided  In  jurisdictions  where  the  Ne- 
gotiable Imttruments  Iaw  has  been  adopted 
and  which  I  think  are  analogous  to  the  In- 
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stant  case,  will  be  reviewed  later  on.  Of 
course,  If  it  be  beld  tbat  tbe  oral  agreement 
alleged  by  appellant  Is  collateral  to  tbe  con- 
tract, as  evidenced  by  tbe  notes  and  cbattel 
mortgage,  tben  tbe  autborlties  are  agreed, 
practically  witbout  dissent,  tbat  tbe  case  Is 
not  witbln  tbe  parol  evidence  rule,  but  we 
are  not  called  upon  to  decide  that  question 
and  I  will  not  discuss  it. 

So,  if  I  am  mistaken  in  my  condualfu  tbat 
tbe  notes  were  executed  and  delivered  upon 
tbe  contemporaneous  parol  und«rBtanding 
tliat  appellee  was  mer^  to  "float,**  and  not 
transfer  tbem  in  due  course,  that  they  were 
not  to  be  due  at  a  time  certain  and  at  all 
ew&itB  according  to  thdr  Tedtala,  but,  as 
alleged,  if  not  paid  at  maturity  tibey  should 
be  renewed  for  another  term  of  six  months, 
that  they  were  to  be  paid  only  out  aC  the 
funds  arising  from  the  profits  of  tbe'business, 
tbat  tbey  alone  do  not  evidence  and  are  not 
the  entire  (»)ntract,  but  only  a  part  of  it,  the 
remainder  resting  in  parol,  that  the  oral  nn< 
dertaklng  of  aj^llee  to  omiply  with  the 
conditions  was  a  part  of  tbe  consideratlen 
for  tbem,  gOTemlng  tbe  accrual  of  appellant's 
liability,  and  defining  tbe  nature  and  extent 
thereof,  and  tbat  these  conditions  have  been 
broken  or  have  not  been  met,  and  tbat  the 
contingencies  expressed  In  tbe  agreement 
have  not  arisen,  which  matured  them  all,  and 
tbat  the  consideration  has  failed  in  whole  or 
In  part,  are  any  or  all  provable  in  defense 
under  the  general  law,  as  announced  In  the 
foregoing  cases,  then  I  am  convinced  that  the 
Uniform  Negotiable  Instruments  Lew  is  ap- 
plicable, and  by  its  express  provisions  would 
permit  the  appellant  to  prove  tbe  "special 
purpose  only"  for  which  tbey  were  delivered, 
and  tbat  their  delivery  to  appellee  was  "not 
for  the  pui'..ose  of  transferring  the  property 
In  the  instrument,"  which  result  would 
necessarily  be  implied  without  such  proof.  In 
brlet  I'  believe  that  the  statute  means  what 
it  says.  I  gather  from  Brannan's  Negotiable 
Instruments  Law  (3d  Ed.)  that  the  act  has 
been  incorporated  In  tbe  following  states  and 
territories,  where  tbe  numbering  of  tbe  sec- 
tions is  the  same  as  tbat  of  tbe  commission- 
er's draft:  Alabama  Iawb  1907,  p.  660; 
chapter  115,  Code  1907 ;  Laws  1909,  No.  146, 
The  act  as  originally  adopted  was  numbered 
in  tbe  statute  as  articles  4958  to  5143,  Inclu- 
8iT&  Howevra>,  the  act  ot  1909  corrected 
some  errors  in  the  act  of  1907,  in  which  last 
act  the  s^tions  are  nimibered  as  In  the  com- 
missioner's draft  of  the  law.  In  Alaska  it  Is 
cited  Laws  1913,  c.  64;  In  Iowa.  Laws  1902, 
c.  130  (Code  Supp.  1918.  »  8060al-3060al93); 
Ualn^  Laws  1917,  c.  267 ;  Mlsslssipid.  Laws 
191%  c.  244  (also  Heminsway's  Annotated 
Code  1917,  pp.  1355-1386) ;  New  Jersey,  Laws 
1902,  C  184  (Comp.  St.  191L  VoL  8,  p.  8732); 
New  Mexico,  Lawa  1907,  c.  88;  Pennsylvania, 
taws  1901,  No.  162  (Laws  of  1909,  No.  169); 
South  Carolina,  Laws  1914,  c.  880;  Vermmt, 


Laws  1912,  Na  99 ;  Virginia,  Lawa  1896,  c. 
866  (Lawa  1906,  c.  219;  Code  1904.  a  133a, 
S  2841a).  In  the  following  states  section  16, 
quoted  above,  appears  in  the  statutes  of  said 
states  under  the  following  article  numbers: 
Arizona.  4161;  Arkansas,  6956;  California. 
3097;  Colorado,  506%;  ConnecUcut,  4374; 
Dehiware,  2660;  District  of  Columbia,  1320; 
Florida,  2050;.  Idaho,  3478;  IlUnola.  84;  In- 
diana, 90S8p;  Kansas.  0543;  Kentucky,  16; 
Lonidana,  45C;  Maryland,  35;  Maasadm- 
setts  88;  Mlidiigan,  18;'  Minnesota,  6828; 
Missouri,  988T;  Montana.  6664;  Nebnwka, 
6334;  Nevada,  2668;  New  Hampshire,  16; 
New  Torfc,  86;  North  CaioUna,  2166;  Nartb 
Dakota,  6Ml;  Otaio^  8m;  OUoboma,  -4006; 
Oregon.  6848;  SSuOa  Island,  22;  Sontb  Ot^ 
koto,  16;  Tennessee,  8fil6a24;  Utah.  1608; 
WaBhingtai,8407;  West  Tirglnla,  418T;  Wis- 
conatn,  1676—16;  Wyoming,  8174k  It  will  be 
seen .  tbat  a  consldemUe  moJOElty  of  tbe 
states  In  tlie  Union  have  aOopbeA  the  Inw. 
A  few  of  Qiem.  lioiramr,  have  mode  aome 
slight  duunges  In  tike  wording  at  tbe  orig- 
inal draft,  but  we  have  not  found  tlwt 
any  sach  changes  are  made  In  tbe  Ian* 
guaga  of  section  16  in  so  far  as  it  relates 
to  tbe  issue  here  lnT<ATed.  InvesUgatioa 
shows  tbat  a  few  <^  tbe  states,  notwith- 
standing tbe  plain  and  unequivocal  verbiaee 
of  the  section,  have,  in  extreme  cases,  applied 
the  partd  evidence  rule  as  It  formerly  ex* 
Isted,  but  in  a  great  majority  of  the  juris- 
dictions the  statute  has  been  given  tbe  effect 
indicated  in  tbe  foregoing  note  from  L.  R.  A. 
1917C,  and  as  announced  by  Mr.  Daniel  in 
the  section  quoted.  In  construing  this  sec- 
tion I  am  constrained  to  adhere  to  the  con- 
struction and  intrapretatlon  heretofore  given 
it  In  states  which  have  adopted  it  and  to  fol- 
low tbat  application  of  it  wbldi  is  sustained 
by  tbe  great  weight  of  authority.  I  will  now 
review  briefly  a  few  of  the  cases  which  I  find 
to  have  been  decided  In  those  Jurisdictions 
where  the  Negotiable  Instruments  Iaw  has 
been  adopted. 

Tbe  case  of  Jenkins  v.  Nat^al  Bank  of 
Baltimore,  134  Md.  66,  106  AU.  174,  is  a  suit 
by  a  bank  against  tbe  appellant  as  Indorser 
of  certain  notes  after  default  in  paymmt  at 
their  maturity,  and  the  defense  sought  to  he 
interposed  by  proffers  of  parol  proof  which 
tbe  trial  court  rejected  was  that  the  appel- 
lant, who  was  president  of  the  Jenkins  Pro- 
vision Company,  became  an  Indorser  indi- 
vidually opcm  certain  notes  of  the  company, 
of  which  these  sued  tm  an  renewals,  and 
famished  a  collateral  guaranty  tbereot  by  his 
wife  under  an  agreement  with  the  bank  that 
before  accepting  the  notes  tot  any  renewals 
thereof  U  would  procure  also  the  Individual 
Indors^nent  thereon  of  J.  H.  Cromwell,  who 
was  interested  tn  the  borrowing  company,' 
and  served  as  It  treasurer,  hot  that,  while 
the  first  trro  notes  dtoconnted  after  Ae  agree- 
ment were  Indorsed  by  botb  J.  Oromwen 
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and  Uie  appellant,  the  bank  failed  to  obtain 
the  Indorsement  of  Mr.  Cromwell  on  subse- 
quent renewal  notes,  thereby  Tlolating  the 
condition  upon  which  the  appellant  Indorsed 
the  notes  and  agreed  to  their  delivery,  and 
that  he  did  not  know  of  the  failure  of  the 
bank  to  have  Mr.  Cromwell  Indorse  the  latter 
renewals  until  after  the  company  was  placed 
in  the  hands  of  receivers,  the  renewal  notes 
having  In  every  Instance  been  taken  by  Mr. 
Cromwell  himself  to  the  bank.  This  theory 
of  conditional  delivery  was  likewise  set  forth 
In  a  special  plea,  to  which  a  demurrer  was 
filed  and  sustained,  and  by  a  prayer  it  was 
necessarily  refused  In  view  of  the  exclusion 
ot  the  evidence  by  wblch  it  might  have  beea 
supported.  Judgment  was  recovered  by  the 
bank.  The  court  said: 

"The  Negotiable  Instruments  Act  provides 
that  as  between  the  immediate  parties,  or 
against  one  not  holding  in  due  coarse,  the  de- 
livery of  a  negotiable  tnstmment  may  be  shown 
to  have  been  conditional.   Code,  art  IB,  |  3Sw" 

The  Supreme  Court  of  Alabama,  in  Nor- 
wood V.  Stinnett.  202  Ala.  349,  80  South. 
431,  applied  the  NegotiaUe  Instruments  Law, 
declaring  that  it  permitted  parol  proof  of 
the  conditional  dtilvery  of  a  note.  The  de- 
fendant pleaded  that  the  note  upon  which  the 
suit  was  based  was  delivered  to  the  plalntlft 
conditionally,  with  distinct  understanding 
that  it  was  for  a  fecial  purpose,  viz.: 

"The  plaintiff  delivered  to  defendant  two  In- 
Burance  policies  for  him  (defendant)  to  exam- 
ine, and  determine  whether  or  not  he  (defend- 
ant) would  purchase  same,  and  the  note  upon 
which  this  suit  is  baaed  wag  delivered  as 
aforesaid,  to  bec<Rne  effective  if  defendant,  aft- 
er examining  the  iosaranee  poUcy,  decided  to 
take  or  accept  said  poli^,  and  the  defendant 
avers  that  before  the  note  became  due,  and  ! 
in  a  reasonable  time,  he  notified  the  plaintiff 
that  he  did  not  care  to  purchase  or  accept  the 
insurance,  •  •  • 

"That  the  note  upon  which  this  suit  is  based 
was  delivered  to  the  plaintiff  condltioQally  and 
for  a  special  purpose  only,  vis.;  At  the  Ume 
the  note  was  delivered  to  the  plaintiff,  he,  the 
plaintiff,  delivered  to  the  defendant  two  Insur- 
ance policies  with  the  understanding  that  the 
defendant  examine  said  policies,  and  if  he  de- 
cided to  take  the  insurance,  the  note  was  to 
be  paid  in  a  certain  time,  and  the  defendant 
avers  that,  after  examming  said  policies,  he 
decided  not  to  accept  said  Insurance,  and  so 
notified  the  plaintiff  within  a  reasonable  tune." 

He  testified  in  substance: 

That  he  made  application  for  the  poUcy  with 
the  agreement  that  If  It  was  satisfactory  he 
wonid  keep  it;  that  when  Norwood  came  to  him 
to  deliver  it  "he  had  two  policies,  one  for  $1.- 
000  and.  the  other  for  $2,000,  which  also  had  a 
sick  and  benefit  clause  in  it.  I  told  him  I  was 
not  able  to  take  them  and  pay  for  them,  and  he 
says,  *I  will  make  you  able,'  and  I  finally 
agreed  to  sign  the  note  and  take  the  policies 
home  and  examine  them,  and  after  reading 
them  over  it  was  nnderstood  and  agreed,  and  I 
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told  Mr.  Norwood,  if  the  policies  were  satis- 
factory, and  iC  I  decided  to  keep  the  policies,  I 
would  pay  the  note,  but,  if  not,  I  would  return 
the  policies.  •  *  •  I  saw  Mr.  Norwood  in 
Bessemer  a  month  or  more  after  I  rigned  the 
note,  and  told  him  I  would  not  take  the,  in- 
surance and  wanted  my  note.  The  policies 
were  afterwards  thro'A'u  around  the  house,  and 
the  children  played  with  them  until  they  were 
lost." 

The  court  sustained  the 'demurrers  to  the 
pleading.  The  note  sued  on  showed  an  un- 
conditional promise  to  pay,  but,  as  alleged 
by  def^dant,  was  delivered  condltltmally. 
Upon  this  point  the  court  said : 

"The  plaintiff  was,  of  course,  entitled  to  re- 
cover the  amount  evidenced  by  the  notes,  un- 
less the  defendant  established  the  facta  of 
special  defense  set  up  in  one  of  bis  special 
pleas. 

"A  note  may  be  delivered  to  the  payee  with 
the  conditional  reservation  of  liability,  which, 
as  between  the  parties,  is  effective.  Code,  f 
4973;  Bank  of  Tallassee  v.  Jordan.  75  Sonth, 
980.  *  *  *  If  there  was  error  In  sustaining 
the  demurrer  to  plaintifTs  special  replications, 
it  was  without  prejudice,  since  he  actually  had 
the  benefit  of  proof  of  them  under  the  general 
Issue.  In  this  regard  it  will  suffice  to  say  that 
a  replication  setting  np  defendant's  obligation 
to  return  the  policies  to  plaintiff  If  they  were 
rejected,  and  his  failure  to  da  bo,  or  to  offer 
to  do  so,  contemporaneously  therewith,  woald- 
be  a  good  answer  to  the  special  pleas." 

me  defdndanfa  answer  In  Hartlneaa  t. 
Hanscm,  47  Utah,  540,  IBS  Paa  432,  la  In 
part: 

"That  the  promissory  note  sued  on  'was  de- 
livered to  plaintiff  upon  the  express  condition 
and  understanding  between  the  said  defendant 
and  the  plaintiff  that  the  said  note  was  not  to 
be  paid  until  the  said  J.  H.  Earle  should  pay  to 
the  defendant  the  aforesaid  sum  of  $5,500:  that 
the  plaintiff  received  the  said  note  from  said 
defendant,  and  at  the  time  of  its  receipt  agreed 
to  the  condition  npon  which  the  same  was  de- 
livered as  stated,  and  agreed  with  the  defend- 
ant that  the  said  note  should  not  become  due 
until  the  said  John  Earle  should  make  the  pay- 
ment of  $5,50(^  which  was  due  on  or  before  the 
1st  day  of  November,  A.  D.  1011,  and  that  said 
plaintiff  further  agreed  that  said  note  *  * 
was  never  to  be  paid  by  the  defendant  unless 
the  said  John  H.  Earle  should  pay  the  sum  of 
$S,500;*  that  said  Earle  never  paid  the  $5,800. 
or  any  part  thereof." 

In  disposing  of  the  Issue  raised  by  this 
part  of  the  answer  the  court  said : 

"The  first  assignment  relates  to  the  ruling  of 
the  court  by  which  it  excluded  defendant's  parol 
evidence  offered  by  him  for  the  purpose  of 
proving  thr  agreement  between  the  parties  set 
forth  in  the  answer,  namely,  that  the  note  was 
delivered  upon  the  condition  therein  stated. 
Counsel  for  the  defendant  very  forcibly  Insists 
that  the  court  erred  in  exdu^g  the  proffered 
parol  evidence.  The  pica  In  the  answer  and  the 
evidence  offered  in  support  thereof  were  based 
upon  Comp.  Laws  1007,  |  156S,  which,  so  far 
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ftB  material  here,  reada  aa  followa:  *BTeT7  eon- 
tract  on  a  negotiable  instmment  is  incomplete 
and  revocable  nntil  deliver;  of  the  instrument 
(or  the  parpose  of  giving  effect  thereto.  As 
between  the  immediate  parties,  and  as  regards 
a  remote  party  other  than  a  holder  in  due 
course,  the  delivery,  in  order  to  be  effectual, 
must  be  made  either  by  or  under  the  authority 
of  the  part7  making,  drawing,  accepting,  or  in- 
dorsing, as  the  case  may  be;  and  In  anch  case 
the  delivery  may  be  shown  to  have  been  con- 
ditional, for  a  apeaial  parpose  only,  and  not  for 
the  pnrpose  of  transferring  the  property  in  the 
instrument'  •  •  • 

"The  section  in  question  is  part  of  the  act 
relating  to  negotiable  inetruments,  and  is  found, 
with  some  slight  changes,  in  the  statutes  of 
the  various  states  which  have  adopted  said  act. 
The  statute  adopted  by  the  state  of  Wiscon- 
sin is,  word  for  word,  like  our  own,  and  the 
Supreme  Court  of  that  state,  in  passing  upon 
a  similar  qneation  to  that  presented  here,  in 
the  case  of  Hodge  v.  Smith.  130  Wis.  S33,  110 
N.  W.  18G,  says:  'It  Is  familiar  law,  notwith- 
standmg  some  conflict  in  the  authorities,  that 
a  person  may  manually  deliver  an  instrument, 
though  it  be  in  the  form  of  commercial  paper, 
to  another,  on  its  face  containing  a  binding 
obligBtioD  in  prtesenti  of  such  person  to  such 
other,  with  a  contemporaneous  verbal  agree- 
ment that  it  shall  not  take  effect  until  the  hap- 
pening of  some  spedfied  event,  and  that  the 
paper  as  between  the  parties  will  have  no  va- 
liditr  as  a  bmdhig  contract  until  the  eondl- 
•  tion  shall  have  bean  satisfied,  and  that  proof 
of  such  condiUon  does  not  violate  the  rule  that 
a  written  instrument  cannot  be  varied  by  a 
contemporaneous  parol  agreement;  that  such 
evidence  only  goes  to  show  that  the  instrument 
never  had  vitality  as  a  contract*  To  the  same 
effect  are  the  following  cases:  Hill  v.  Hall,  191 
Mass.  265,  77  N.  K.  831;  McFarland  v.  Sikes, 
54  Conn.  250,  7  Atl.  408,  1  Am.  St  Rep.  Ill; 
Burke  v.  Dulaney,  153  D.  8.  228,  14  Sup.  Ct 
816,  38  L.  Ed.  608;  Howell  v.  Ware,  175  Fed. 
742,  99  C.  C.  A.  318;  1  Daniel,  Negotiable  Inst, 
S  6Sn;  Brannan's  Negotiable  Inst  Law,  {  16, 
and  notes. 

"Counsel  for  plaintiff  contenda,  however,  and 
it  sterns  the  court  agreed  with  him,  that  the 
effect  of  the  proffered  evidence  merely  went  'to 
show  that  the  note  in  suit  was  to  be  paid  out 
ofi  the  particular  fund,'  and  that  parol  evi- 
dence was  not  admissible  to  establish  that 
fact.  To  sustain  that  contention,  the  following 
cases  are  cited:  Gorrell  v.  Home  Life,  etc.,  Co., 
63  Fed.  371,  11  C.  C.  A.  240;  National  Bank 
V.  Foote,  12  Utah,  157,  42  Pac.  205;  Under- 
wood V.  Simonds,  12  Mete.  (Alass.)  275;  Clan- 
in  V.  Easterly,  etc.,  Co.,  118  Ind.  372,  21  N.  E. 
85,  3  L.  B.  A.  868;  Stewart  v.  Anderson,  60 
Ind.  375;  and  Centeal  Sav.  Bank  t.  O'Connor, 
132  Mich.  578.  M  N.  W.  11,  102  Am.  St  Bep. 
433.  A  mere  curaory  reading  of  the  foregoing 
cases  will  disclose  that  the  decisions  cited  by 
plaintiff's  counsel,  with  possibly  two  exceptions, 
have  no  controlling  influence  upon  the  ques- 
tion raised  by  defendant's  counsel;  and,  if 
we  were  to  follow  literally  the  two  cases  to 
which  we  have  referred,  we  would  have  to 
repeal  section  1563,  supra,  by  judicial  edict, 
and  would  be  required  to  overrule  all  the  cases 
wa  have  before  cited. 


"While  the  fact  that  the  note  In  question  was 

delivered  only  upon  the  condition  that  it  should 
not  become  a  completed  or  enforceable  contract 
unless  the  pnrchaser  of  the  lands  in  question 
paid  the  sum  stated  is  not  as  directly  pleaded 
as  it  might  have  been,  yet  it  aeema  clear  to  us 
that  the  condition  is  sufficiently  set  forth,  and 
that,  as  pleaded,  it  constituted  a  condition  pre- 
cedent to  the  right  of  recovery  on  the  note,  and 
one  which  the  parties  could  legally  agree  upon. 

"An  agent  who  is  authorised  by  hia  principal 
to  sen  tbe  latter's  lands  certainly  may  agree 
that  the  payment  of  his  commission,  or  any  part 
of  it,  shall  be  dependent  upon  the  condition 
that  the  purchaser  shall  pay  to  the  principal 
either  a  spedflc  part  or  all  of  the  purchase 
price,  and  that  in  case  the  purchaser  shall  fail 
or  refuse  to  do  so  without  the  fault  or  con- 
nivance of  the  principal,  the  agent's  commis- 
sion shall  be  forfeited.  Such  an  agreement  is 
certainly  not  against  any  positive  law  nor  con- 
trary to  public  poHey. 

"If,  therefore,  the  principal  cxecntea  his 
promissory  note  evidencing  the  agent's  com- 
mission, they  may  undoubtedly  agree  that  the 
same  is  delivered  upon  the  condition  that  it 
shall  not  be  an  enforceable  contract  unless  and 
until  tbe  condition  is  fulfilled.  That  sach  a 
condition  may  be  proved  by  parol  as  between 
the  parties  to  the  instrument  the  decisions  we 
have  referred  to  leave  no  room  for-doubt,  and 
it  seema  to  us  that  our  statute,  to  which  we 
have  referred,  expressly  so  proTides." 

It  Is  held  in  Re  filarine,  78  Mlac.  Beip.  707, 
140  N.  T.  Supp.  231,  that  a  oertiflCRte  of  de- 
posit in  a  bank  Is  a  promissory  note  witb  all 
Its  attribntes  and  is  of  tbe  class  of  inatru- 
ments  of  wbic^  Negotiable  Instruments  Law 
declares  that  the  delivery,  ^ther  by  the  par- 
ty making  or  indorsing  them,  may  be  abown 
to  have  been  condititmal,  or  for  a  special 
purpose,  and  not  for  the  purpose  of  transfer- 
ring the  property  thweln.  That  was  a  case 
in  which  the  certiflcate  was  indorsed  by  one 
to  a  saving  bank  and  received  by  it  with 
the  mutual  uaderstanding  that  the  paper 
was  put  into  possession  of  the  bank  for  the 
special  purpose  of  collection,  and  not  for  the 
IHirpOBe  of  transferring  the  property  In  tbe 
Instrujuent.  Afterward  the  party  deposit- 
ing the  certiflcate  died,  and  in  Iter  will  she 
provided  as  foUews: 

"I  give  and  bequeath  to  Charles  H.  Scham- 
bacher  the  sum  of  flve  hundred  doUara,  paya- 
ble exclusively  out  of  any  funds  I  may  have  on 
deposit  in  any  bank  in  Friendsliip,  N.  T.** 

The  savings  bank  Indorsed  tbe  certificate 
and  delivered  it  to  another  bank,  and,  upon 
b^g  notified  tliat  it  bad  been  paid,  opened 
an  account  in  the  name  of  Mary  Cruikiihank, 
in  trust  for  Eva  Maude  Marine,  citing  the 
case  of  Bank  of  America  v.  WaydelU  187  N. 
Y.  115,  79  N.  E.  857.  The  court,  by  order, 
enforced  the  mutual  understanding  of  tbe 
parties. 

In  the  case  of  Sayre  v.  I^eonard,  67  Colo. 
716, 140  Pac.  196,  the  defendant  admitted  tbe 
execution  of  tbe  note  sued  upon,  but  alleged 
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that  It  was  dellrered  to  the  plaintiff  condi- 
tionally and  was  to  become  binding  only  up- 
on the  happening  of  a  certain  pos^le  future 
event,  which  did  not  occur;  the  condition 
being  that.  If  one  WIngo,  a  silent  ovnier, 
with  Leonard  In  a  certain  leasing  partner- 
ship. In  which  Sayre  also  had  an  intereat, 
should  r^odiate  the  trazfsfer  of  their  hold- 
ings therein,  which  Leonard  undertook  to 
make  to  Sayre  without  consulting  Wlngo, 
then  the  note  should  become  obligatory  as 
representing  Leonard's  share  of  the  expense 
of  operating  the  lease,  but  that,  If  Wingo 
should  ratify  and  prove  the  transfer,  th«i 
the  note  should  be  canceled  and  retamed. 
The  defendant  alleged  that  Wtago  did  In 
fact  ratify  and  approve  the  transfer  beft>re 
the  note  matured,  that  defendant  notified 
Sayre  of  that  fact,  and  that  the  note  should 
thereupon  have  been  returned  for  cancella- 
tion as  a  void  Instrument,  but  that  Sayre. 
in  violation  of  the  agreemait,  thereafter 
took  advantage  of  his  possession  of  the  In- 
strument and  brought  suit  to  enforce  It  The 
Supreme  Court  of  Crforado  said: 

**The  contention  is  that  tbe  defendant  has  not 
pleaded  or  proved  a  conditional  delivery  good 
in  law.  The  nile  of  conditional  delivery  of  com- 
mercial paper  is  generally  acknowledged.  7 
Cyc.  688.  and  cases  cited;  Westman  v.  Krum- 
weide.  30  Minn.  313,  15  N.  W.  255;  Mcrarland 
V.  Sikes,  64  Coon.  250.  7  Aa  40a  1  Am.  St. 
Bep.  Ill;  Benton  v.  Martin,  62  N.  T.  570; 
Kwell  et  al.  v.  Torney,  S9  Wash.  BlBk  81  Pac. 
1047;  Watkins  v.  Bowers,  119  Maaa.  883. 
Moreover,  secHon  18  of  tbe  Negotiable  Instni- 
ment  Law  (section  4479,  R.  8.  190S)  contains 
a  Bpedflc  provision  on  conditional  delivery  in 
the  foUoTring  language:  [Here  aection  16  of  the 
law  aa  it  is  adopted  in  this  state  ia  copied.} 

**In  a  recent  case  decided  by  this  court,  Nor- 
man V.  McCarthy.  138  Pac.  28,  we  had  mider 
consideration  a  question  doaely  analogous  to 
the  present  one,  involving  the  conditional  de- 
livery of  a  ehedi,  and  upon  that  proposition, 
among  other  things,  this  was  aald:  'Now  the 
action  on  the  check  in  the  present  instance  was 
between  the  immediate  parties,  the  payee  and 
the  drawer,  and  the  further  answer  alleged 
that  the  check  was  delivered  to  the  payee  upon 
the  condition  that  it  was  to  be  paid  only  in 
the  event  that  it  was  determined  tliat  the  draw- 
er was  not  entitled  to  hold  the  property  as 
against  the  attachment,  which  property  he  kept 
In  bis  posaearion,  end  it  was  further  alleged  in 
effect  that  tb»  course  of  events  in  tbe  attach- 
ment siut  was  such  that  the  drawer  was  entitled 
to  retain  the  property,  and  that  the  condition 
upon  which  the  delivery  of  the  check  was  to  be- 
come absolute  was  not  fnlfilled  and  could  not 
be.  This  conditional  delivery  alleged  was  cer- 
tainly, within  the  contemplation  of  the  statute, 
one  which  may  be  shown  as  between  immediate 
parties,  and  the  further  allegations  showed 
that  the  delivery  required' by  the  statute  to 
complete  tbe  contract  expressed  on  the  check 
was  never  made,  and  on  tfaat  account  tbe  che^ 
was  not  a  completed  contract  The  further  an* 
■wer,  therefor^  was  saffldent  to  eonstitnte  a 
defense.' 


"So  here  the  action  on  the  note  is  between  the 
immediate  parties,  the  payee  and  drawer,  and 
the  further  answer  alleges  that  the  note  was 
delivered  upon  the  condition  that  it  was  to  be- 
come effective  only  if  Wingo  declined  to  rat- 
ify the  transfer  of  his  interest  in  the  leuing 
partnerBbip,  which  Leonard  had  undertalten  to 
make  to  Sayre.  The  sole  matter  then  is 
whether  the  delivery  of  the  note  was  attended 
by  a  condition  which,  if  fulfilled,  would  defeat 
its  enforcement  That  the  allegations  of  the 
further  answer,  if  established  by  competent 
proof,  constituted  a  complete  defense,  such  as 
tbe  statute  contemplates,  seems  certain. 
Whether  the  note  was  so  conditionally  deliver- 
er became  purely  a  question  of  fact.  There 
was  atrandant  testimony  to  support  the  allega- 
tion of  this  defense,  and,  although  there  was 
contrary  evidence,  the  spedfic  finding  of  the 
court  tiiat  such  was  the  character  of  the  d^v- 
ery  Is  contndUag  npon  review." 

It  appears  that  'in  the  case  of  First  Nation- 
al Bank  v.  Miller  et  aL  (N.  D.)  179  N.  W. 
997,  the  plaintiff  brought  suit  upon  a  $800 
promissory  note  against  Herbert  Miller  as 
maker  and  Blla  Miller,  Earl  H.  MiUer,  and 
Geo.  Thompson  as  guarantors.  It  appears  that 
Earl  H.  Miller  was  conflned  In  the  county 
Jail  upon  a  criminal  charge,  and  it  was 
agreed  that  when  ball  was  exonerated  the 
note  would  be  released  and  returned  to  tbe 
Indorsers.  The  guarantors  allied  the  con- 
ditional d^very  of  the  note  and  also  that  it 
was  agreed  by  plaintiff  and  tb^  and  Allen 
Miller  and  William  Miller;  when  said  note 
was  Indorsed,  that  the  plalntUT  would 
make  no  loans  to  defendant  Herbert  Mill- 
er on  account  of  said  note,  or  advance  to 
him  any  money  or  pay  any  money  to  any 
of  his  creditors,  or  to  Itself  on  account  of 
the  note,  that  none  of  the  Indorsers  would 
assume  any  liability  for  any  of  tbe  debts 
or  obligations  of  Herbert  Miller  by  indors- 
ing the  note,  and  that  the  only  liability 
they  would  assume  v^as  to  reimburse  plain- 
tiff in  case  It  should  be  required  to  pay 
the  amount  of  the  ball.  The  ball  was  fixed 
at  ¥2,000  on  condition  that  k  be  furnished 
in  cash.  Part  of  the  cash  was  furnished  by 
other  parties.  Herbert  Miller  gave  his 
check,  certified  to  the  bank,  for  $800,  making 
the  total  sum  of  $2,000,  the  amount  of  the 
cash  bail  fixed.  Hunt  as  state's  attorney, 
presented  the  $800  certified  check  to  plaintiff 
bank  for  payment,  receiving  the  amount 
in  a  cashier's  check,  payable  to  him,  which 
was  deposited  with  the  clerk  of  the  court 
until  after  the  trial  of  Earl  H.  Miller,  who 
was  acquitted  and  discharged,  and  his  ball, 
by  order  of  the  court,  exonerated.  Imme- 
diately after,  while  the  cashier's  cheek  was 
yet  unindorsed  by.  Hunt  the  sheriff  levied 
upon  it  under  execution  issued  on  a  judg- 
ment against  Herbert  Miller.  After  quoting 
the  N^otiable  Instruments  Law,  aa  first 
above  set  out,  the  court  said: 
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"In  this  case  no  question  of  a  holder  in  dne 
coane  crises,  and  hence  no  consideration  of 
that  subject  is  necessary.  The  defendants  have 
pleaded,  In  substance,  that  the  note  was  dellv* 
ered  conditioiially,  and  for  a  special  purpose. 
That  special  purpose  was  the  furnidiing  Of 
cash  bail  for  Earl  Miller,  and  for  that  purpose, 
and  upon  the  condition  that  the  note  would  be 
returned  when  the  bail  was  exonerated,  the 
note  was  delivered  to  the  plaintiff  bank. 

"It  was  also  a  condition  that  the  note  or  ita 
proceeds  were  not  to  be  used  to  pay  any  of  the 
private  debts  of  Herbert  Miller.  It  was  not  de- 
livered for  that  purpose.  It  was  delivered  to 
the  bank  for  the  special  purpose  of  procuring 
the  balance  of  the  bail  money,  which  was  to  be 
returned.  If  the  ball  were  exonerated,  and  the 
note  returned  to  the  maker  and  the  indorsera. 
This  was  the  true  and  only  purpose  of  execut- 
ins  and  delivering  the  note. 

"It  appears  the  plaintiff  back,  being  a  nation- 
al bonk,  was  under  restrictions  of  law,  rela- 
tive to  its  powers  and  duties,  in  regard  to  sign- 
ing bonds.  Perhaps,  it  may  have  determined 
that  that  restriction  would  extend  to  a  cash 
ban  bond.  Whatever  may  be  the  facts  in  this 
regard,  we  think,  from  the  history  of  the  whole 
ease,  as  presented  here  under  the  evidence  and 
drcamstancei  shown  by  It,  that  the  drawing 
of  the  check  upon  the  bonk  by  Herbert  Miller 
for  an  amount  equaling  the  note  was  simply 
a  means  adopted  to  procure  the  balance  of  the 
cash  bail. 

"The  character  of  the  trausaction  was  not 
chnnged  in  the  least  by  the  state's  attorney 
cashing  the  certified  check  which  Herbert  Mill- 
er gave  him,  and  receiving  instead  thereof  a 
cashier's  check  from  the  plaintiff  bank.  •   *  * 

"The  note  did  not  become  the  property  of 
the  bank  for  any  other  purpose  thao  the  special 
one,  nor  waa  it  delivered  to  and  received  by  it, 
except  under  the  conditions  and  special  purpose 
conclusively  shown.  If  money  were  advanced 
by  ft  upon  the  note,  it  was  done  for  and  In  ac- 
cordance with  the  spedal  purpose  to  accomplish 
which  the  note  was  delivered.  •  •  • 

"Tht  spedal  pnrpose  of  giving  the  note  was 
completed,  and  there  should  be  no  further  or 
different  liability  on  the  promissory  note  than 
was  intended  and  covered  by  the  special  pur- 
pose and  conditions  upon  which  it  was  delivered, 
and  we  are  of  the  opinion,  and  It  is  held,  there 
is  none. 

"At  the  very  moment  the  court  signed  the 
order  defendant's  bail  was  exonerated.  The 
levy  of  the  execntioi),  of  th%  sheriff  upon  the 

check  payable  to  the  state's  attorney  was  of  i 
no  cffccL   It  was  not  the  property  of  Herbert 
Miller,  and  hence  not  jBubject  to  levy.  The 
promiFisory  note  had  become  of  no  value  as 
soon  as  the  defendant's  bail  was  exonerated. 
The  money  should  have  been  returned  to  the 
bank,  as  it  was  intended  it  shoald  be;  and  the  \ 
note  returned  to  the  maker  and  indorsera,  thus  ' 
carryiDg  out  the  spedal  purpose  for  which  the  ■ 
note  was  delivered.  •  *  •  The  statute  we 
have  above  cited  with  reference  to  the  right ' 
to  allege  and  show  that  the  instrument  in  gnes- 1 
tion  was  delivered  conditionally  and  for  a  spe-  1 
cial  purpose  ia  plain,  and  the   principle  is ' 
supported  in  Grobe  v.  Swords,  2S  N.  D.  .'WO, 
149  N.  W.  126.  and  in  First  State  Bank  of  Eck- 
mao  T.  Kelly,  30  N.  D.  84, 162  N.  W.  125,  Ann.  '. 


Cas.  1917D,  1044.  There  Is  no  merit  In  re- 
spondent's contention  that  certain  evidence  of- 
fered by  the  defendants  tendered  to  vary  or 
contradict  the  terms  of  a  written  instnuneot. 
It  Is  dear  that  the  introduction  of  that  evi- 
dence was  not  for  the  pnrpose  of  rarying  or 
contradicting  the  terms,  hut  to  show  the  con- 
ditions under  which,  and  the  special  purpose 
for  which,  it  was  delivered,  and  that  otherwise 
it  never  became  operative  nor  of  any  legal  ex- 
istence as  a  contract  ' 

"Under  the  statute  we  have  set  forth,  the 
condition  and  special  purpose  may  be  alleged 
and  shown,  and  that  is  all  the  evidence  claimed 
to  be  inadmissible  would  tend  to  show." 

In  Selma  Savings  Bank  t.  Harlan  et  aL, 
167  Iowa,  673,  149  N.  W.  883,  Ann.  Cas. 
1917A,  1216,  the  bank  sued  Harlan  as  prin- 
cipal, and  Hlnkle  as  surety,  on  a  note  given 
In  renewal  of  three  others.  Hlnkle  pleaded 
that  the  note  never  took  effect  and  testified 
that  Harlan  and  wife  were  to  give  him  an 
assignment  of  their  interest  in  an  estate  if 
he  would  become  a  surety  for  them  on  the 
note;  that  when  he  signed  it  and  gave  It  to. 
the  cashier  it  was  with  the  understanding 
that  it  was  to  become  effectiTe  wbsn  Harlan 
and  wife  execnted  their  note  to  him  for  the 
same  emomit  and  dellTered  the  asslgnmeot 
agreed  upon;  that  tlie  conditltm  was  not 
complied  with,  and  the  court  said : 

"That  a  promissory  note  may  be  delivered 
on  condition,  the  observations  of  which  is  es- 
sential to  Its  validity  between  the  original  par- 
ties thereto  is  recognized  by  section  3060al6. 
Code  Sopplement,  providing  that  in  such  case 
'the  delivery  may  be  shown  to  have  been  con- 
ditional or  for  a  spedal  purpose  only,  and  not 
for  the  purpose  of  transferring  property  in  the 
instrument,'  and  Is  in  harmony  with  the  ded- 
■lons  of  this  and  other  coorts.  Ware  v.  Sokith. 
02  Iowa.  159,  IT  N.  W.  459:  Johnston  v.  Cole. 
102  Iowa,  109,  71  N.  W.  196;  Niblocfc  v. 
Sprague,  200  N.  Y.  890,  93  N.  E.  1105.  If  the 
agreement  was  as  testified  by  Hiokle,  there 
was  never  any  authorised  delivery  of  the  note, 
and  it  never  became  binding  on  the  defendant. 
He  is  not  contending  that  the  contract  which 
the  note  expressed  was  changed;  his  daim  is 
tliat  Bodi  contract  was  never  entered  into  at 
all,  for  that  the  contingendea  upon  which  the 
note  was  to  be  deemed  delivered  never  occur- 
red. Parol  evidence  of  the  condition  was'  ad- 
missible; for  it  was  not  an  attempt  to  vary  or 
contradict  the  written  instrument.  Hlggins  t. 
Ridgway,  16B  N.  Y.  130,  47  N.  S).  82." 

The  contemporaneous  oral  agreement  8«*t 
Qp  as  a  defcDBe  In  Smith  t.  Brown,  60  Utah. 
27,  165  P(ic.  468,  is  that  long  prior  to  the 
maklnj;  of  the  note  the  plaintiff  had  induced 
the  defendant  to  become  a  stockhold«-  in  a 
certain  corporation  which  was  organized 
for  plaintiff's  benefit;  that  the  plaintiff  was 
a  subscriber  and  paid  for  a  certain  amount 
of  the  capital  stock  of  said  corporation,  one- 
half  of  which  was  to  be  Issued  in  the  name 
of  the  defendant,  and  the  defendant  was  to 
manage  and  conduct  the  bostneaa  affsln  ol 
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said  corporattoD;  that  the  plalntifl  was  to  be 
repaid  the  amoant  he  had  advanced  for  the 
stock  Issued  to  the  defendant  ont  of  ttie  first 
prt^ts  derived  from  the  business  of  said 
corporation,  and  not  otherwise:  that  the 
plaintiff  fiad  also  agreed  to  advance  all  fur- 
ther stuns  of  money  that  might  be  necessary 
to  carry  on  said  business,  If  any  was  neces- 
sary; that  he  afterwards  refused  to  do  so 
unless  the  note  in  question  was  made;  that 
the  note  was  made  and  delivered  to  plain- 
tiff as  evidence  of  the  amount  of  money  he 
had  advanced  for  the  capital  stock  Issued  In 
the  name  of  the  defendant  and  partly  be- 
cause the  plaintiff  had  refused  to  advance 
the  money  be  had  promised  to  advance  to 
carry  on  the  business,  and  which  money  the 
plaintiff  continued  to  refuse  to  advance  un- 
less the  note  was  executed  by  the  defendant, 
and  that  after  the  note  was  executed  plain- 
tiff nevertheless  refused  to  advance  any 
money,  to  defendant's  damage.  The  court 
■aid: 

"Under  the  Negotiable  iDstraments  Act 
(Laws  1899.  c.  83).  which  is  in  force  in  this 
state,  it  is  settled  beyond  controversy  that  as 
between  the  original  parties  it  may  always  b« 
shown  that  a  promissory  note  was  delivered 
upon  condition,  or  that  It  was  made  wlthoot 
eonsfderation*  or  that  the  omsider^on  has 
failed  in  whole  or  In  part  In  1  Danid,  Neg. 
Inat  I  68a,  th«  prevailhig  mle  under  the  Ne- 
gotisbte  Instruments  Act  is  stated  thus:  *  *  * 

"The  foregdag  doctrine  has  been  followed  by 
this  court  in  the  very  recent  case  of  Martineau 
T.  HanBOD.  155  Pac.  432,  and  cases  there  dted. 
In  addition  to  the  cases  dted  in  the  foregoing 
opinion,  we  especially  refer  to  the  following 
as  directly  in  point  under  the  issues  presented 
In  defendantfs  answer:  Oakland  Oemeteiy  t. 
LaUns.  126  Iowa,  121,  101  N.  W.  778,  3  Ann. 
Cas.  SSO:  Paulson  v.  Boyd,  1B7  Wis.  241,  IIS 
N.  W.  841.  In  both  of  the  oases  last  cited  de- 
fenses in  their  nature  similar  to  those  set  up 
in  defendant's  answer  were  held  good  as  be- 
tween the  parties  to  the  notes  there  in  ques- 
tion. See,  also,  Julins  Eessler  &  Co.  t.  Pere- 
Uus,  107  Minn.  224,  119  N.  W.  106»,  13  Am. 
St  Bep.  460,  and  Union  InT.  Co.  v.  Bpley,  164 
Wis.  438,  160  N.  W.  175." 

In  Wankee  Savings  Bank  t.  Jones,  179 
Iowa,  261,  ISO  N.  W.  691,  the  defendant  an- 
Bwesred,  claiming  that  the  contract  between 
himself  and  the  land  company  was  evidenced 
partly  in  writing  and  partly  by  a  oontemRora- 
neou  (HBl  contract,  and  that  the  parol  part  of 
the  contract  was  substantially  that  the  note 
was  delivered  upon  condition  that  the  de- 
fendant would  be  able  to  raise  money  by 
September  1,  1913.  and  that  he  was  unable 
to  obtain  the  money;  that  the  land  company 
negotiated  a  note  to  plaintiff  in  fraud  of 
defendant's  rights.  After  discussing  the 
authorities  pro  and  con  bearing  upon  the 
right  of  the  defendant  to  prove  the  contem- 
poraneous parol  agreement,  the  court  said: 

"There  is  notbing  In  section  3060al6.  Code 
Bupp.,  to  sustain  appelant**  contention  that 


the  evidence  fs  incompetent  On  the  contrary, 
it  provides  In  part  as  foOows:  [Qaoting  sec- 
tion 16,  supra.]  It  is  true,  of  course,  that  ap- 
pellant would  be  protected  If  It  Is  an  Innocent 
holder  in  due  course  without  notice.  We  are 
of  the  opinion  that  the  evidence  was  competent 
and  properly  admitted  and  is  a  complete  de- 
fense, unless  It  be  shown  that  plaintiff  is  an  in- 
nocent holder." 

The  finding  of  the  Jury  In  Harder  Bein- 
bardt,  162  Wis.  558,  156  N.  W.  900,  Is: 

"(1)  That  it  was  understood  between  the 
parties  at  the  time  plaintiff  gave  the  $800 
check  to  defendant  that  plaintiff  was  advancing 
the  money  on  the  Bloor  contract  and  that 
plaintiff  was  to  look  to  Bloor  and  not  to  defend- 
ant for  reimbursement;  <2)  that  it  was 
agreed  between  the  parties  that  the  defendant, 
for  the  benefit  of  the  plaintiff,  shoold  indude 
the  $800  daim  of  plaintiff  against  Bloor's  es- 
tate in  his  mechanic's  Uen  foreclosure  suit 
brought  to  enforce  against  the  premises  hie 
claim  for  money  due  for  constructing  the  build- 
ing for  Bloor;  (3)  that  the  note  In  suit  was 
given  for  the  purpose  of  using  it  to  further 
recovery  of  the  $800,  together  with  defendant's 
claim  of  $1,201,  In  the  mechanic's  lien  foredo- 
sure  suit,  and  with  the  undentanding  between 
the  parties  that  the  note  would  not  be  used 
against  the  defendant  nor  the  amount  thereof 
demanded  from  him  unless  the  plaintiff  should 
recover  the  full  $2,001  Is  the  foreclosure  suit." 

Judgment  was  rendered  for  the  defendant. 
The  court  said: 

"Plaintiff  objected  to  any  evidence  of  the 
facts  found  by  the  siiecial  verdict  on  the 
ground  that  it  was  incompetent,  irrelevant,  and 
immaterial  and  In  confiict  with  the  contract, 
that  It  was  not  in  writing,  and  that  it  tended 
to  contradict  the  written  contract  of  the  par- 
ties. The  objection  made  at  the  beginning  of 
the  trial  was  renewed  throu^out  its  coarse, 
and  the  question  preserved  by  appropriate  mo- 
tions and  exceptions,  and  the  sole  question  to 
be  determined  on  this  appeal  is  whether  or 
not  the  evidence  of  the  oral  agreement  made  be- 
tween the  parties  at  the  time  of  the  making 
and  delivery  of  the  note  was  properly  received 
by  tiie  trial  court" 

After  anoUng  sectton  16  of  the  Negotiable 
Instmments  Law,  and  farther  qaoting  from 
Panlscm  r.  Boyi,  and  Hodge  v.  Smith,  supra, 
the  oonrt  said: 

"The  trial  court  was  clearly  right  in  admit- 
ting the  evidence  concerning  the  making  of  the 
contemporaneous  oral  contract  and  within  the 
rule  above  set  forth.  The  evidence  admitted 
by  the  trial  court  did  not  tend  to  vary  or  con- 
tradict the  written  contract,  but  tended  to  es- 
tablish the  fact  that  tiie  note  was  delivered  con-- 
ditionally  and  fOr  a  special  purpose  only." 

Wilmington  Trust  Co,  v.  Morgan,  6  Boyce 
(Del.)  261,  92  Atl.  088.  was  a  suit  upon  a  note. 
In  defense  the  allegations  were  In'part  as 
follows : 

"That  the  note  sued  upon  in  the  above -stated 
action  was  issued  to  evidence  the  amount  of 
certain  advances  made  by  the  said  the  Intema- 
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tioiiiil  Radiator  Company  to  the  uld  Henry  W. 
Morgan,  prior  to  the  date  of  the  8aid  note, 
while  the  aaid  Henry  W.  Morgan  was  engaged 
in  tbe  business  of  said  company,  and  the  said 
DOte  was  not  delivered  by  the  said  Morgan  for 
the  purpose  of  transferring  the  property  in  the 
aaid  note  to  the  said  tbe  International  Radia- 
tor Company;  that  the  aaid  advances  as  evi- 
denced by  the  said  note  were  expended  in  fur- 
therance of  and  on  behalf  of  tbe  company,  and 
that  the  said  note  was  not  delivered  for  the 
purpose  of  giving  the  effect  thereto," 

In  dlBpoatng  of  the  motiop  to  strike  out 
the  answer,  the  conrt  said: 

"The  affidavit  of  defense  filed  in  this  case  is 
manifestly  made  within  the  purview  of  section 
16,  c.  191,  vol.  26,  Laws  of  Delaware,  404 
(the  Uniform  Act  of  Negotiable  Instruments), 
respecting  tbe  character  and  purpose  of  the  de- 
livery of  a  negotiable  instrument.  Tbe  defense 
relied  upon  by  the  affidavit  is  to  tbe  effect  that 
the  note  aned  upon  waa,  in  the  language  of  the 
statute,  delivered  for  a  special  purpose  only, 
and  not  for  the  purpose  of  transfeniag  the 
property  in  the  Instrument." 

The  defense  was  held  to  be  good. 

Id  Babel  v.  Honlg,  178  App.  Dlv.  63,  164 
N.  Y.  Supp.  219.  It  Is  held  that  under  the 
Negotiable  Instruments  Law  in  a  suit  between 
the  origlDal  parties  it  could  be  shown  by 
parol  evidence  that  the  not»  was  not  Intend- 
ed as  a  binding  obUgatl<ui,  but  that  tbe  fa- 
ther of  the  payees,  being  a  member  of  a  firm 
Indebted  to  defendant,  delivered  to  the  lat- 
ter two  certificates  of  deposit  In  the  name 
of  payees,  bat  which  the  ftther  claimed  were 
his  own  property,  to  be  held  until  tbe  debt 
was  paid,  and  that  the  note  was  thereafter 
given  under  an  agreement  that  it  was  not 
to  take  effect  as  a  binding  obligation  until 
tbe  payment  of  the  Indebtedness.  Bank  of 
GartersTllle  t.  Ounter,  4  Ala.  App.  539,  68 
South.  767;  Starr  Piano  Oo.  v.  Edgar,  81 
Ohio  Clr.  Ot  R.  295;  Shlve  v.  MervlUe,  1 
Ohio  App.  33 ;  Id.,  84  Ohio  Cir.  Ct  R.  193. 

From  a  review  of  the  foregoing  author- 
ities and  of  tbe  cases  cited  in  Brannan's 
NegoUable  Instruments  Law,  supra,  fallow- 
ing section  16  therein,  pp.  67-64,  inclusive, 
to  which  I  refer  without  further  dlscusslbn, 
I  am  of  the  oirfnlon  that  the  answer  in  the 
ftrst  three  counts  presented  a  good  defense, 
and  Uiat  Negotiable  Instruments  Law,  }  16, 
applies  to  this  case  and  abrogates  the  parol 
evidence  rule  as  to  the  defenses  urged  herein. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

BOTCB,  J.  [1]  I  agree  to  a  reversal  of  the 
case  on  tbe  ground  that  the  allegations  of 
the  fourth  subcUvUlon  of  the  answer  set  up 
a  good  defense  to  the  fioretdosnre  of  the  deed 
ot  tmsV  referred  to  therein,  Init  I  cannot 
agree  that  the  allegations  ot  the  flrsl^  second 
and  third  subdivisions  of  the  answer  are 
suffldent  A  preliminary  statement  of  my 
understanding  ot  the  effect  of  the  state- 


ments made  In  the  defradanfs  pleading 
will  be  useful  In  the  discnsslon  of  the  l^al 
prlndt^es  applicable  to  the  case,  as  I  view  it. 

[2]  It  will  be  noted  that  It  Is  not  e^ress- 
I7  stated  in  the  answer  that  the  agreement 
between  the  parties  other  than  that  evidenced 
by  the  notes  and  mortgage  were  in  paroL 
However,  appellant's  counsel.  In  oral  pres- 
entation of  the  case,  admitted  that  tbe  notes 
and  mortgage  were  the  only  writings  evi- 
dencing their  agreemoit,  and  requested  that 
tbe  case  be  decided  on  this  theory.  So  that 
our  opinions  are  written  on  tUs  assumption 
as  to  the  facts.  Under  the  allegations  of 
the  answer  the  notes  and  chattel  mortgage 
were  delivered  as  a  port  of  the  agreement 
between  the  plaintiff  and  d^ndant,  or  rather 
in  partial  consummation  of  that  agreement. 
It  was  their  understanding  that  these  very 
notes,  or  renewals  thereof,  were  to  be  paid, 
and  they  were  thus  delivered  obligations. 
The  only  other  part  of  the  agreement  that 
was  not  consummated  by  the  delivery  of  the 
cattle  to  the  defendant  and  the  notes  and 
m<»rtgage  to  the  plaintiff  was  in  reference  to 
the  manner  and  time  of  the  discharge  of  the 
obligation,  evidenced  by  the  notes,  It  b^ng 
the  understanding  that  the  det^dant  was  to 
pay  the  notes  out  of  the  proceeds  of  tbe  sale 
of  tbe  cattle  from  time  to  time,  and  that  the 
plaintiff,  In  order  to  enable  the  d^endant 
to  do  this,  was  to  renew  tbe  notes  every  alx 
months  until  they  were  so  paid.  It  Is  not 
stated  that  any  agreemott  was  made  as  to 
the  defendant's  liability  In  the  event  the  cat- 
tle never  paid  out  the  notes,  though  it  may 
possibly  be  Inferred  that  the  ^ect  of  the 
agreemoit  was  that  the  notes  were  to  be 
paid  only  out  ot  i«ooeeds  from  the  sale  of  the 
catfle.  and  that  there  was  otherwlae  no  per- 
sonal liability  on  tbe  part  of  the  defendant 
I  refer  to  a  few  of  the  auctions  of  the  an- 
swer. It  is  stated  that  It  was  agreed : 

"That  the  defendant  should  take  the  cattle 
at  the  price  then  agreed  upon  for  which  notes 
were  then  given,  secured  by  a  chattel  mortgage 
upon  said  cattle,  the  same  being  signed  by  tbe 
defendant;  that  the  defendant,  for  his  profit  in 
the  care  and  ke^p  of  the  cattle,  was  to  have 
the  profit  to  be  derived  from  tbe  cattle  after 
paying  off.  out  of  the  sales  of  tbe  cattle  to 
be  made  from  time  to  time,  *  •  *  the  said 
indebtedness  end  interest  thereon." 

The  pleader,  In  the  second  subdivision  of 
the  answer,  states  his  own  condnslon  as  to 
the  effect  of  the  agreement. 

"Thus,  by  tbe  terms  of  said  agreement  the  en- 
terprise was  entered  into,  whereby  the  defend- 
ant was  to  take  the  cattle  as  hereinbefore  stat- 
ed, and  tbe  notes  so  given  and  the  mortgage 
securing  the  same  were  to  be  discharged  out 
of  the  profits  of  the  business." 

It  was  further  stated  that  It  was  under- 
stood that  the  plaintiff  would  have  to  "float" 
(which  I  understand  to  mean  negotiate)  the 
notes.   This  latter  agreement  itsdt  Implies 
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an  imderBtaii^ns  that  tbe  notes  represent- 
ed an  agreement  or  obligation.  The  whole 
effect  of  the  allegations  as  I  construe  them 
Is  to  show  that  It  was  understood  that  the 
notes  vr&n  dellrered  obligations,  eTldendng 
a  part  ot  the  agreement  between  the  plain- 
tiff and  the  defendant ;  tliat  the  other  part 
of  the  agreement  was  to  the  effect  that  these 
notes  were  to  be  extended  from  time  to  time 
and  paid  out  of  the  proceeds  of  the  sale  of 
the  cattle. 

If  such  be  the  effect  ot  the  allegations  of 
the  answer,  I  cannot  escape  tbe  conclusion 
that  the, oral  agreement,  with  respect  to  the 
manner  of  the  payment  of  Che  notee,  is  a  con- 
tradiction and  variance  of  the  terms  of  the 
written  part  ot  the  agreemeit,  as  evidenced 
by  the  notes  and  the  diattel  mortgage  given 
to  secure  their  payment,  and  does  not  come 
within  any  of  the  recognized  exceptions  to 
the  parol  evidence  rulej  discussed  by  Judge 
HALIi.  The  exceptions  to  the  rule  so  discuss- 
ed relate  to  (1)  want  or  failure  of  coniddera- 
tlon ;  (2)  contemporaneous  pand  agreements ; 
&)  conditional  delivery.  I  wUI  take  op  the 
dlBcusBion  ot  the  case  in  Its  relatirai  to  the 
stated  exceptions  in  the  above  order. 

[t]  Of  course,  it  has  always  been  compe- 
tent to  defend  the  enforcement  of  a  note  or 
any  other  written  contract  on  the  ground  that 
It  was  given  without  consideration,  or  that 
there  has  been  a  failure,  In  whole  or  In  part, 
ot  the  consideration.  If  my  conclusion  as 
to  the  effect  of  the  allegations  Is  correct,  it 
follows  necessarily  that  there  was  an  original 
consideration  for  the  execution  of  the  notes. 
Do  the  allegations  as  to  the  refusal  of  the 
plaintiff  to  keep  his  oral  agreements  as  to  the 
payment  of  the  notes  state  such  a  failure  of 
condderation  as  will  avail  the  defendant  In 
this  suit?  If  it  were  true  that  a  failure  to 
perform  a  verbal  pnnnise  that  varied  or 
Cfutradicted  the  terms  of  the  written  con- 
tract could  be  proven  as  a  failure  of  con- 
sideration, then  the  parol  evidence  rule 
would  amount  to  nothing.  In  the  case  of 
Hendrick  v.  Chase  Furniture  Co.,  186  S.  W. 
278,  where  the  defendant  sought  to  prove  a 
parol  agreement  for  the  renewal  of  notes, 
made  at  the  time  ot,  their  execotlon,  it  was 
said: 

"It  cannot  be  said  •  •  *  that  a  contempo- 
raneona  oral  agreement  to  extend  payment  at 
maturity  is  a  failure  of  consideration,  within 
the  common  meaning  of  that  term  so  as  to  bring 
the  parol  agreement  to  postpone  payment  with- 
in the  statute,  and  thereby  avoid  the  general 
rule  with  reference  to  contradicting  the  provi- 
rions  of  written  contracts  by  parol  evidence.'* 

To  the  same  effect,  see  Crooker  v.  Nation- 
al Phonograph  Co.,  135  S.  W.  647,  650  (writ 
of  error  denied) ;  Nixon  v.  First  State  Bank, 
127  S.  W.  882 ;  Reid  v.  Ragland,  156  S.  W. 
9Z1 ;  Kahn  v.  Kahn,  94  Tex.  114,  58  S.  W. 
825;  Jones  on  Bvidenee,  §  468. 

fiy>r  the  Bame  ratams,  a  breadi  of  such  an 


oral  agreement  will  not  support  an  action 
for  damages  or  afford  ground  for  any  char- 
acter of  equitable  relief.  Commonwealili 
Trust  Co.  V.  CoVMiey,  200  Mass.  379,  86  N. 
B.  895;  Hall  v.  First  National  bank,  173 
Mass.  16,  53  N.  E.  154,  44  L.  R.'  A.  319,  73 
Am.  St  Hep.  255.  In  the  case  first  cited  It 
was  held  that  an  oral  agreement  to  renew 
notes  from  time  to  time  and  to  require  pay- 
ment only  "of  such  sums  as  the  maker  wUl 
realize  as  profits  from  the  sales  of  his  real 
estate^  was  inadmissible,  either  as  a  defense 
to  a  suit  on  the  notes  or  In  support  of  an 
action  for  damages  for  breach  of  the  oral 
agreement.  I  am  of  the  opinion,  therefore, 
that  there  Is  no  audi  want  or  failure  of  con- 
sideration alleged  as  win  avail  the  defracidant 
In  this  case. 

[4]  It  Is  the  law  that  In  some  cases  where 
the  writing  Is  only  a  part  of  the  agreement; 
and  there  was  no  intention  to  reduce  the  en- 
tire agreement  to  writing,  tiien  parol  evi- 
dence to  show  the  entire  agreemmt  or  col- 
lateral contemporaneous  agreements  made  in 
connection  with  the  writing  may  be  Introduc- 
ed; but  the  statement  of  the  rule  itself  Is 
usually  coupled  with  the  express  quallflcar 
tion  that  the  parol  agreemoits  thus  sought  to 
be  shown  must  be  conslst^t  with,  and  not 
contradict,  the  terms  of  the  written  part  (tf 
the  agreement,  and  where  such  qualifica- 
tion Is  not  expressly  stated  it  is  Impliedly 
recognized.  Hendrlck  v.  Chase  Furniture 
Co.,  186  S.  W.  277,  and  authorities ;  Crock- 
er T.  National  Phonograph  Co.,  135  S.  W. 
647;  Belcher  v.  Mulhall,  67  Tex.  21;  note 
43  li.  R.  A.  456 ;  10  R.  C.  p.  1088,  {  230. 
Tills  statement  of  the  rule,  foimd  in  ttie  ref- 
erence to  R.  C.  I*.,  is  well  sustained  by  ttie 
authorities : 

"The  rale  that,  where  a  written  contract  Is 
made  as  only  a  part  execution  of  an  entire  ver- 
bal contract,  that  portion  not  embodied  In  die 
paper  may  be  ehown  by  parol  applies  only 
where  such  portion  Is  In  itaelf  a  distinct,  com- 
plete contract,  not  to  mere  Btipalfltions  in  re- 
gard to  and  varying  the  terms  of  the  written 
contract.  What  is  Bought  to  be  shown  as  a 
collateral  agreement  must  not  In  any  way  con- 
flict jrith  or  contradict  what  Is  contained  in  the 
written  contract.  Extrinsic  evidence  is  not 
admissible  to  show  that  a  contract  was  partly 
written  and  partly  oral.  If  the  matter  proposed 
to  be  mads  part  ttf  the  contract  by  anch  evi- 
dence is  inconsistent  with  tlie  terms  of  the 
writing." 

A  numbM  of  decisions  dted  by  Judge 
HALL  expressly  state  this  qualification 
(Reld  V.  Ragland,  156  S.  W.  920;  Henry  v. 
McCardell,  15  Tex.  Civ.  App.  497,  40  S.  W. 
172;  Stuart  v.  Meyer,  196  S.  W.  618),  and  the 
other  cases  referred  to  In  fliis  connection  per- 
mitted the  showing  of  the  contemporaneous 
parol  agreements,  on  the  ground  that  such 
agreements,  which  were  held  to  be  admissible, 
did  not  vary  or  cmtradict  the  twms  of  the 
wrlHiig  In  the  case.  Since  an  the  authort 
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ties  admit  tbe  principle,  It  would  not  be  prof- 
itable to  entee  into  a  discussion  of  tbe  facts 
of  tbe  many  cases  tbat  apply  it  Mow  It 
.  seons  to  be  w^  settled  tbat  an  agreement 
to  renew  &  note,  or  tbat  it  sball  be  paid 
only  out  of  a  particular  fond,  or  tbat  the 
maker  tbereof  Is  not  to  be  bound  tberd>y,  u 
In  contradiction  of  tbe  terms  of  a  note  pay- 
able absolutdy  at  a  stated  time.  Hmdrlck 
V.  Chase  I\imlture  Co.,  186  S.  W.  277; 
Grooker  t.  National  Phonograph  Co.,  135  S. 
W.  6^7 ;  DolBon  t.  De  Ganahl.  70  Tex,  620. 
8  8.  W.  321;  Long  v.  Riley,  139  S.  W.  79; 
Nixon  T.  First  State  Bank,  60  Tex.  Olv.  App. 
7, 127  S.  W.  882;  Danlet  on  Neg.  Inst  SS  80, 
SLa;  note  ^  L.  R.  A.  449  et  acq.  No 
contemporaneous  parol  agreement  Is  set  op 
In  the  answer  that  la  not  in  contradiction 
of  the  terms  of  tbe  note,  and  tbe  allegations 
do  not,  in  my  opinion,  bring  tbe  case  witli- 
In  this  exception  to  tbe  parol  evidence  rule. 

[fl]  Tbe  question  as  to  conditional  delivery 
of  tbe  notes  is  discussed  in  two  aspects: 
First,  as  to  the  law  prior  to  tbe  adoption  of 
the  Negotiable  Instruments  Act ;  and,  second, 
in  relation  to  such  act  Before  the  adop- 
tion of  tbe  act  referred  to  it  was  the  recog- 
nized law  In  this  state  that  parol  evidence 
was  admissible  to  show  that  manual  delivray 
of  a  note  to  tbe  payee  was  made  subject  to 
conditions  preced^t  to  tbe  taking  effect  of 
tbe  instrument  as  an  obligation,  and  upon 
such  showing  tbe  note  In  the  hands  of  the 
original  payee  was  Inoperative  until  the  hap- 
pening of  tbe  contingency.  This  was  tbe 
rule  of  tbe  common  law  and  was  followed  by 
the  Supreme  Court  of  the  United  States  and 
the  courts  of  most  of  the  states  of  the  Union. 
According  to  the  reasoning  of  the  author- 
ities, evidence  as  to  such  conditions  did  not 
vary  or  contradict  the  terms  of  the  note  it- 
self, but  such  evidence  simply  showed  that 
the  Instrument  never  became  operative  as 
an  obligation  at  all.  The  following  lan- 
guage, used  In  the  opinion.  In  an  English  case 
(Pym  T.  Campbell.  6  El.  &  Bl.  370,  373),  has 
been  quoted  many  times  with  approTal  by 
the  coxirts  of  this  country : 

"The  distinction  in  point  of  law  Is  that  evi- 
dence to  vary  the  terms  of  an  agreeme&t  in 
writing  is  not  admissible,  but  evidence  to  show 
that  there  is  not  an  agreement  at  all  is  admia* 
Bible." 

The  question  was  exhaustively  considered 
by  the  Supreme  Court  of  the  United  States 
In  the  case  of  Burk  v.  Dulaney,  153  U.  3. 
228,  14  Sup.  Ct.  816,  88  L.  Ed.  698.  from 
which  decision  extensive  quotations  are  made 
by  Judge  Key,  in  bis  opinion  In  the  case  of 
Hawkins  v.  Johnson,  181  S.  W.  563.  An 
elaborate  note  on  the  subject  will  be  found 
1b  Li.  R.  A.  1&17C,  306-821.  Tbe  writer  of  tbe 
note  states  this  conclusion  on  tbe  subject: 

*^  restate  the  Boverning  principles:  Evi- 
dence which  shows  that  the  writing  was  sever 
d^vered  with  the  Intention  that  It  was  to  be- 


come a  binding  contract  la  admlsdUe.  But  It 
the  writhe;  has  been  finally  delivered  aa  a  coa- 
tract,  evidence  whidi  contradicts  or  varies  its 
terms  is  not  admlBsible.** 

So,  If  the  allegations  of  tbe  answer  sbow 
a  delivery  of  tbe  defendant's  note  as  a  part 
of  tbe  contract  made  between  the  plaintiff 
and  tbe  defrndant,  parol  evld«ice  that  its 
payment  was  to  be  extended  or  tbe  note  re- 
newed from  time  to  time,  and  paid  in  a  partt- 
cnlar  way,  would  be  inadmissible ;  such  evi- 
dei^ce  would  vary  tbe  obUgatl<m  evid^ced  by 
tiie  writing  rather  than  show  that  no  obliga- 
tion at  all  existed  by  virtue  ot  the  note  and 
mortgage.  What  is  the  effect  of  section  16 
of  the  Negotiable  Instruments  Act  u  to  the 
admissibility  of  axuib  evidence?  Tbia  section 
and  the  preceding  one  deal  wltii  tlie  smbject 
of  "delivery."  Section  16  reads : 

"Every  contract  im  a  negotiable  instmnent 
ia  incomplete  and  revocable  nnta  delivery  of 
the  instrument  for  the  purpose  of  giving  effect 
thereto.  As  between  immediate  parties,  aad 
as  regards  a  remote  party  other  than  a  holder 
in  due  course,  tbe  delivery,  In  order  to  be  effec- 
tual, must  be  made  either  by  or  under  the  bu- 
thorltr  of  the  party  making,  drawing,  accepting 
or  indorsing,  as  the  case  may  be;  and  in  sach 
case  the  delivery  maj  be  shown  to  have  been 
conditional,  or  for  a  apecial  purpoae  only  and 
not  for  the  purpose  ot  transferring  the  property 
in  the  instnunent'* 

I  do  not  think  that  it  was  intended  by  the 
L^rifllatore  to  make  any  material  diange  in 
the  law  as  It  already  existed  in  this  state  in 
the  matter  of  a  conditional  delivery  of  notes, 
as  declared  by  such  dedslons  as  Boiic  ▼.  Du- 
laney and  Hawklna  v.  Johnson,  supra.  The 
term  "condltioaal  delivery,"  as  applied  to  the 
delivery  of  negotiable  inatrumaita,  had  an 
established  meaning— tbat  is,  a  deUvery  on 
condition  precedent  to  tbe  taking  effect  of 
the  instrument  as  an  obligation  In  any  sense 
— and  there  la  nothing  to  show  that  this 
was  not  the  meaning  In  which  the  term 
was  used  In  this  act. 

[6]  What  is  meant  by  delivery  for  "a  spe- 
cial purpose  only,"  which  might  be  shown 
In  denial  of  liability  on  a  regularly  raecnted 
note,  is  made  clear  by  the  addlUon  to  the 
clause  "and  not  for  tbe  purpose  of  trans- 
ferring the  property  In  the  bstniment" ;  an 
Instance  of  this  would  be  a  delivery  for  tiie 
purpose  of  examination  and  tbe  like.  In  my 
opinion.  It  was  not  the  purpose  of  the  act  to 
let  down  the  bars  to  the  lntroduetl<ni  nt  parol 
evidence  to  vary  the  terms  of  the  note  after 
it  was  once  delivered  as  an  obligation.  I 
know  of  no  authority  that  maintains  that  the 
adoption  of  section  16  of  this  aa  made  any 
change  In  the  law  on  this  particular  subject 
except  in  the  cases  referred  to  by  Mr.  Dan- 
iel in  section  68a  of  his  work,  quoted  by 
Judge  HALL,  as  follows : 

"The  conflict  of  aotbority  on  the  question 
wbetfaar  a,  tall  or  iwts  can  be  shown  to  have 
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been  delivered  npon  a  condition  precedent  is 
settled  in  those  states  which  have  adopted  the 
statute  [the  Negotiable  Inatnunents  statate] 
where  the  rale  is  recognised  that  a  person 
may  manually  deliver  an  instrument  though 
it  be  in  the  form  of  commercial  paper,  to  an- 
other,  on  its  face  containing  a  binding  obliga- 
tion in  prtesenti  of  such  person  to  such  other, 
with  a  contemporaneous  verbal  agreement  that 
it  shall  sot  tak9  effect  until  the  happening  of 
some  apedfied  event,  and  that  the  paper  as 
between  the  parties  will  have  no  validUty  as  a 
Wndlng  contract  until  the  cmdition  ahall  have 
been  satisfied." 

A  consideration  of  what  precedes  this  state- 
ment  will  make  dear  what  the  author  meant 
by  tbe  above  language.  It  was  shown  in  sec- 
tion 68  and  the  first  paragraph  of  section  6Sa 
that  some  antborlties  had  held  that  a  manual 
delivery  of  a  note  to  the  payee  could  >not  be 
shown  by  parol  to  be  on  condition  precedmt 
to  its  taking  ^ect;  and  it  was  stated  in 
such  connection  that  such  holding  was 
against  the  w^ght  of  authority,  and  it  was 
concluded  that  "it  is  now  generally  held 
that  a  note  may  be  d^vered  to  the  payee  to 
take  eCTect  only  upon  a  condition  precedent." 
This  discussion  is  followed  by  the  second 
paragraph  of  section  68a,  whldi  constltntea 
the  language  first  above*  auoted  So,  It  seema 
dear  that  the  author  did  not  Intend  to  say 
that  the  N^Oable  Instrmnents  Law  mads 
any  change  as  to  the  law  In  those  states 
which  had  already  held  tiiet  parol  evidence 
might  be  offered  to  show  delivery  of  a  n^o- 
liable  Instrument  upon  a  condition  preced- 
«it.  Mr.  Brannan.  on  page  62  of  his  work 
oa  the  Negotiable  laatrumoits  Law,  has  this 
to  say  In  reference  to  said  section  16: 

"The  laBgoage  of  the  section  that  the  deH?- 
ery  tnay  be  shown  to  have  been  conditional  or 
for  a  special  purpose,  and  not  for  the  purpose 
of  transferring  the  property  In  the  Instrument, 
Is  somewhat  ambiguous.  If  the  last  clause 
qualifies  both  a  conditional  delivery  and  a  de- 
livery .for  a  special  purpose,  it  would  seem 
that  where  the  delivery  is  conditional,  and  no 
property  in  the  instrument  passes,  we  have  a 
case  of  the  first  kind  and  not  of  the  second. 
Moreover,  in  any  case,  the  statute  not  speaking 
on  the  gaestion  aa  to  the  kind  of  evidence  by 
which  delivery  may  be  shown  to  be  conditional, 
recourse  must  be  had  to  the  common  law,  where 
the  distinction  is  made  between  the  two  dass- 
«B  of  cases,  which  may  be  generally  described 
aa  those  in  which  the  conditio^  is  a  condition 
precedent  to  the  existence  of  the  contract  and 
those  in  which  it  is  a  condition  to  liability  as 
an  eziating  obligation.** 

Most  of  the  authorities  cited  Jndce 
HAlAj  are  typical  cases  of  tme  condlttonal 
deliveries;  that  is.  the  instruments  by 
reason  of  the  nonfalflliment  of  the  condi- 
tion nnder  which  they  were  manually  ddlver- 
ed,  never  took  effect  at  all,  and  the  ded- 
slons  were  placed  on  sucb  grounds,  though 
in  some  cases  it  might  be  questioned  wheth- 
er the  particular  faets  brought  the  cue  with- 


in tim  rule,  llie  case  of  Fanlson  t.  Boyd, 
137  Wis.  241, 118  N.  W.  841«  ifl  perhaps  more 
nearly  In  point  In  its  facts  than  any  of  the 
cases  cited.  Three  of  the  Judges  dissented 
from  the  holdim  in  that  case.  The  otmclu- 
BlOD  aa  to  the  facts  Is  questioned  by  Bran- 
nan  (page  61),  and  Is  critlcUed  by  the  author 
of  the  note  In  R.  A.  1917C,  812, 81S.  The 
question  ot  the  deeUdtm  is  not  as  to  the 
statement  of  tbe  law,  but  as  to  ita  apidica- 
tlon  to  the  facts  of  the  CMe.  The  court 
states  the  law  of  the  caae^  quoting  from 
Hodge  T.  Smith.  180-Wis.  326,  UO  N.  W.  1S2, 
as  follows: 

"It  is  famfUar  law,  notwithstanding  some 
conflicting  aathoritles,  that  a  person  may  manu- 
ally deliver  an  bistrumsnt,  though  it  be  in  tbe 
form  of  commercial  paper,  to  another,  cm  its 
face  containing  a  binding  obligatton  in  priesenti 
of  such  person  to  such  other,  with  a  contempo- 
raneons  verbal  agreement  that  it  shall  not  take 
effect  until  the  happening  of  some  specified 
event,  and  that  the  paper,  as  between  the  par- 
ties, will  have  no  validity  as  a  binding  contract 
till  the  condition  shall  have  been  satisfied,  and 
that  proof  of  such  condition  doea  not  vi<data 
the  rule  that  a  written  inatrnment  cannot  be 
varied  by  a  contemporaneous  agreement;  that 
such  evidence  only  goes  to  show  that  tiia  in- 
strument never  had  vltaUty  as  a  contract^' — 

and  immediately  states  that — 

^t  Is  there  also  held  that  this  principle  is 
recognised  in  the  Negotiable  Instroments  Law, 
*  *  *  by  providing  that  [qvotlng  section  16 
of  sndi  law].** 

The  case-  of  Burk  v.  Dulaney*  suswa.  Is 
also  quoted  as  authorlly  for  the  conclusion 
of  the  court.  So  that  It  la  apparent  that, 
notwithstanding  the  Negotiable  Instruments 
law  was  then  In  force  In  Wlsoinflte,  !t  was 
not  considered  by  the  court  that  suA  law 
made  any  diange  in  the  law  of  oonditlonal 
delivery  aa  It  had  been  announced  by  the 
Supreme  Oourt  of  the  United  States  in  Burk 
V.  Dulan^  and  otbsx  authorities  followluff 
the  common  law. 

[7]  So  i  condude  that  these  notes  were  de- 
livered and  the  condlUxm  was  only  as  to 
the  time  and  manner  of  tbOx  paymoit,  and 
that  parol  evidence  as  to  such  conditions 
would  not  be  admissible,  and  all^tions  set- 
ting up  such  facts  woulA  be  subject  to  d^ 
murrer. 

It  was  suggested  on  oral  argument  that 
the  effect  of  the  allegations  Is  to  allege  a 
partnership  or  Joint  undertaking  between  the 
plaintiff  and  defendant,  the  plaintiff  furnlsh- 
lug  tbe  cattle,  and  the  d^^dant  their  pas- 
turage, care,  and  keep;  that  the  note  was 
delivered  aa  the  liability  of  the  joint  under- 
taking to  the  plafntlff,  and  not  as  an  oUiga- 
tion  of  the  defondant,  and  was  executed  for 
plaintiff's  accommodation,  so  that  be  might 
secure  money  for  his  own  purposes  while 
the  partnership,  or  whatever  It  might  be  call- 
ed, was  paying  out  the  debt,  and  that  under 
this  viev  <k  the  auctions  the  notes  deliver- 
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cd  wen  not  a  contnct  betwem  tb»  plaintiff 
and  the  defendant  at  all,  and  as  betwe^ 
them  U  to  be  regarded  as  accommodation  pa- 
per, 8o  that  there  was  no  coneidmtlon  for 
the  execution  of  tlw  note  as  an  IndlTldnal 
ItabllltT  of  the  defmdant;  and  also  that  the 
partneiBhlp  arrai^cementa  la  sutdk  an  Inde- 
pendent agreement  aq  mlgSit  be  ahown  and 
its  brea<A  coutitate  tither  a  failure  of  cod- 
iMeration  or  warrant  a  auit  for  dam^ea. 
Aa  I  understand  It,  Ohl^  Jiutlce  HUFF  la 
Inclined  to  take  this  view  of  the  tranBactlon, 
and  places  hla  concurrence  In  the  holding 
that  the  allegations  of  the  first  three  snb- 
dlTldfflia  at  the  answer  are  suflBidait  on  this 
ground.  But,  for  the  reasons  already  stated, 
I  do  not  think  that  the  facta  alleged  In  the 
answer  will  1>ear  the  conatrnetlon  that  the 
notes  were  not  dellvoed  as  an  obligation. 
If  th^  were  dellTned  as  a  part  of  the  con- 
tract, then  an  the  other  allegations  merely 
go  to  vary  their  terms  and  are  conditions  of 
payment  and  not  conditions  of  ^ectlve  de- 
livery. 

I  have  not  attempted  a  discussion  of  the 
facts  of  the  many  casea  cited,  or  that  might 
be  dted,  on  Uds  subject,  my  pnrpose  being 
to  determine  the  controlling  prlndi^es  of 
law  from  recognized  avtborltles.  In  addition 
to  the 'authorities  cited,  the  foUowing  may 
be  referred  to  as  being  more  or  less  similar 
In  the  particular  focts  on  which  the  deci- 
sions were  based:  GwUm  v.  Ford,  86  Wash. 
571,  148  Pac.  891 ;  Stevms  v.  Inch,  98  Kan. 
306,  158  Pac  43;  Smith  t.  HcUraghlin,  120 
Ark.  306, 170  S.  W.  49a 

HUFF,  0.  J.  I  agree  to  a  reversal  of  this 
case  on  the  grounds  stated  by  Jud^e  BOYCE, 
and  also,  aa  against  a  general  ezceptlcni,  I  am 
inclined  to  think.  Indulging  every  reason- 
able intttkdmcmt  In  favor  of  the  allegations, 
the  anawor  shows  no  Individual  obllgatl<m  or 
debt  owing  by  ^i^lant  to  appellee,  bnt 
that  the  notes  were  ^ecnted  as  an  aooommo- 
datlon  to  the  ^Int  enterprise  and  for  the 
Joint  obligors  owing  the  debt  I  concur 
with  Judge  BOYCE  In  bis  construction  of 
sectton  16  of  the  NegoUable  Instruments  Act 
In  my  iudgment,  thia  section  does  not  materi- 
ally change  the  rule  in  this  state  with  ref- 
erenoe  to  dellTery  in  wder  to  omatitute  an 
executed  contract 


HURLEY  et  al.  v.  BUCHANAN  et  aL 
(No.  736.) 

(Gonrt  of  Olvfl  Appeals  of  Texas.  Beanmont 
June  2,  1921.   Rehearing  Denied 
June  29,  1921.) 

I.  Comities  ^=»l55-^oinmlsstoners'  court,  and 
not  county  treasurer,  custodian  of  fnudt. 

Under  Rev.  St  1911,  arts.  2440,  2463,  the 
commiasi oners*  court,  and  not  the  county  treas- 
urer, is  the  custodian  of  county  funds. 


2.  Couutlw  «s>ig6(3)— iBjaaeUoa  not  traata* 
Is  taxpayer't  suit  lavolviNg  soteotloa  af  baak 

for  deposit  of  fnsds. 

When  a  superior  court  is  asked  by  taxpayer 
to  review  ao  exercise  of  diacretlon  by  eommia- 
aioners*  court  in  selecting  a  depository  of 
county  funds  ander  Rev.  St  1911,  art.  2445,  and 
to  enjoin  such  court  from  selectiUK  a  bank  for 
deposit.  It  should  be  made  to  appear  that  such 
court  has  the  power  to  correct  the  wrong  com- 
plained of,  and  to  leave  the  affairs  of  the  coun- 
ty in  a  worse  condition  than  when  it  interfered 
wonid  not  be  a  proper  exerdse  of  vaA  equita- 
ble power,  and  it  wotild  be  improper  to  grant 
Bucli  an  injaoction  where  the  result  is  to  leave 
the  funds  in  part  withoat  bond  protection  and 
in  the  hands  of  a  l>ank  that  is  not  a  party  to  the 
suit  and  Is  relieved  of  the  obligation  of  paying- 
interest  even  though  there  was  an  filial  exer- 
cise of  discretion. 

3.  Inlanbtlon  «=9il4(2)  »  Not  nalstalaetf  by 
private  citizen  to  enjoin  public  Injury. 

A  suit  cannot  be  maintained  by  a  private 
citiECD  to  enjoin  an  injury  which  affects  the, 
public  generally,  but  wiilch  ioflicta  no  Bpedal- 
wrong  on  him  individually. 

4.  Appeal  and  error  «»456— Commlsslonara* 
ooart  niqr  be  enjoined  from  Interfering  with- 
Jnrfsdiotion. 

Where  bank  haa  been  granted  injunction 
restraining  commlssionera'  court  from  designat- 
ing anotiier  bank  as  county  depository  under 
B.  3.  1911,  art  2445,  and  an  appeal  has  been 
taken,  tbe  appellate  court  has  authority  to  en- 
join any  action  by  the  commissioners'  court  in 
entering  into  ointracts  concerning  the  subject- 
matter  of  the  appeal  which  would  interfere  with, 
the  jurisdiction  of  the  appellate  court  over 
SDcb  iubject-matter,  bnt  such  relief  must  he 
on  tiie  petition  of  a  party  to  tiie  litigation. 

Appeal  from  District  Court,  Haidln  Oonn- 

ty;  J.  Jj.  Manry,  Judge. 

Suit  by  S.  B.  Buchanan  and  others  against 
Ii.  G.  Hurley  and  others.  Order  granting 
plaintiffs  a  temporary  writ  of  injunction, 
and  defendants  appeal.  Reversed. 

See,  also,  229  S.  W.  663. 

A.  D.  Lipscomb  and  O.  S.  Parker,  both  ot 
Beaumont,  for  appellants 

W.  W.  OruB^  <^  Beaumont,  and  IL  B> 
Pickett,  Jr^  of  liberty,  for  appeUeet, 

WALKER,  J.  On  the  30th  nU.  S.  B.  Bncb- 
anan.  P.  H.  Sterling,  B.  a  Pope,  and  M.' 
Smith,  residents  of  Hardin  county,  Tex.,, 
as  relators,  presented  their  petition  to  Hon. 
J.  L.  Manry,  Judge  of  tbe  Ninth  Judicial 
district  ot  Texas,  in  vacaticai,  praying  tot 
a  writ  of  tnjnnctiaii  against  L.  O.  Hurley. 
Hardy  Chance,  Albot  Cook,  and  the  com- 
missioners' court  ot  Hardin  county,  Tex.,, 
the  said  court  b^g  compoeed  of  U  O.  Hnr^ 
ley,  county  judge  of  Hardin  county,  Albert 
Cook,  commissioner  of  precinct  Na  1  of 
said  coun^,  Hardy  Chance,  commissioner 
of  precinct  No.  2  of  said  county,  Archie  Wll- 


^s;»For  oUier  oaiw  lee  ■ame  topic  tad  KET-NDUBBB  In  all  Xar-NtimtMrea  DlgesU  and  Indoxes 


Digitized  by  Google 


Itex.)  HURLEY 

<2lt 

klna,  commissioner  of  precinct  No.  S  of  said 
ooonty,  and  J.  J.  Jordan,  commissioner  of 
lft«clnct  No.  4  of  said  coiinty,  and  also  of 
Cfaarles  McKlm,  who  is  county  auditor  of 
said  county,  and  J.  W.  Chalftint.  coonty 
treasurer  of  said  county.  The  snbstanoe  of 
this  petition  Is  as  follows: 

1.  That  the  plalntlffii  are  taxpayers  In  HardiB 
coDB^,  and  qnalifled  voters,  and  this  salt  is 
broaght  not  only  in  their  own  behalf,  bnt  In 
behalf  of  other  citiien  voters  and  taxpayers 
of  said  county  efmllarly  sitnatcd  and  ioterested 
as  are  these  plaintiSh. 

2.  "That  prior  to  the  14th  day  of  Febraary, 
1921,  the  said  eommissioners'  coart  doly  ad' 
Tertised  for  bids  or  proposals  from  any  bank- 
ing corporation,  association,  or  indiridnal  bank- 
er in  said  conn^  that  desired  to  be  selected  as 
depository  of  the  "lands  of  said  connty,  and 
thereafter,  to  wit,  on  the  14tb  day  of  February, 
1921.  said  comndsslonerR'  court  duly  convened 
at  10  o'clock  a.  m.  on  that  day,  same  being  the 
first  day  of  such  term,  and  in  the  afternoon 
pablidy  opened  the  three  bids  whidi  had  been 
received  by  them  In  response  to  said  notice  and 
advertisement,  and  then  and  there  duly  entered 
Bn<^  bids  BO  received  by  them  upon  the  min- 
utes of  said  court,  the  three  bids  being  as  fol- 
lows: 

"(l)  A  bid  from  and  by  CItisena'  National 
Bank  of  Sour  Lake,  located  at  Sonr  Ldce,  in 
said  comity,  offering  to  pay  6%  per  cent  upon 
and  for  snch  funds. 

"(2)  A  bid  from  and  by  Sour  Lake  State 
Bank,  located  at  Sour  Dike,  in  said  connty, 
offering  to  pay  4)6  per  cent,  npon  and  for  audi 
funds. 

"(S)  A  bid  from  and  by  Hardin  Connty  State 
Bank,  located  at  Koontze,  in  said  connty,  of- 
fering to  pay  4  per  cent,  vpon  and  for  snch 
funds." 

3.  That  all  three  Uds  were  in  dae  form  and 
accompanied  by  proper  checks;  that  a  majority 
of  the  court  voted  to  accept  the  bid  of  the 
Hardin  County  State  Bank;  that  they  declined 
to  accept  the  bid  of  the  Gitizeaa'  National  Bank, 
which  ofFered  to  pay  interest  at  the  rate  of  6^ 
per  cent.,  and,  had  its  bid  been  accepted,  it  was 
able,  ready,  and  wllUng  to  give  til*  bond  re- 
quired by  law. 

4.  "That  heretofore,  to  wit,  on  the  — — 
day  of  March,  1821,  H.  Q.  Camp  and  others 
filed  in  this  court  suit  No.  3981,  styled  H.  O. 
Camp  et  al.  v.  L.  Q.  Hurley  et  al.,  wherein  this 
honorable  conrt  on  the  17th  day  of  Hardi,  1921, 
granted  a  temporary  writ  of  inunction  to  the 
extent  and  In  terms  as  follows:  Enjoining  and 
restraining  the  defendants  in  said  suit  from  ac- 
cepting or  approving  any  bond  whidi  might  be 
tendered  to  them  by  said  Hardin  County  State 
Bank  as  depository  for  said  connty  and  further 
from  proceediug  in  any  manner  whatsoever 
to  select  said  Hardin  County  State  Bank  as 
depository  for  said  county,  and  alao  from  in 
any  manner  whatsoever  attempting  to  treat 
with,  consider,  regard,  or  recognize  said  Hardin 
Connty  Stata  Bank  as  the  depository  for  said 
Hardin  coonty,  the  defendants  in  said  suit  No. 
3981  being  L.  O.  Hurley,  Albert  Oook,  Hardy 
Chance,  Archie  Wilkins,  J.  J.  Jordan,  and  the 
commissioners'  conrt  of  said  Hardin  county,  and 
after  the  origluat  fiUng  of  s^d  anlt  the  county 
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of  Hardin  appeared  as  a  defendant  therein,  and 
said  Hardin  County  State  Bank  Intervened 
therein*  and,  said  cause  No.  3981  coming  on  for 
trial  upon  its  merits,  this  honorable  court  on 
the  13th  day  of  April,  1921,  rendered  a  final 
judgment  perpetuating  said  temporary  injunc- 
tion wbidi  had  been  granted  on  March  17,  . 1921, 
as  above  alleged,  and  to  that  jud^ent  the  de- 
fendants in  said  cause  excepted  and  gave  no- 
tice of  appeal  to  the  court  of  Civil  Appeals 
for  tie  Ninth  Supreme  Judicial  District  of 
Texas,  and  the  said  suit  yet  remains  on  file  in 
this  court  undisposed  of,  and  the  issues  involved 
therein  have  not  been  finally  determined  or 
terminated,  and  the  defendants  herein,  L.  G. 
Hurley,  Hardy  Chance,  and  Albert  Cook,  are, 
as  defendants  in  said  cause  No.  3981,  prose- 
cuting an  appeal  to  said  conrt  ot  Civil  Appeals 
from  the  final  judgment  of  this  court  so  ren- 
dered in  said  cause  No.  3981  on  April  IS,  1921, 
and  their  defense  in  said  suit  was,  and  such 
defense  still  now  being  urged  by  them  is,  and 
still  it  is  tlijsir  contention,  that  they  properly 
and  lawfully  accepted  the  said  bid  of  the  Hardin 
CouQ^  State  Bank  submitted  to  them  of 
February  14,  1921,  as  above  alleged  and  ^t 
they  then  and  there  properly  and  lawfully  se- 
lected said  Har^n  County  State  Bank  as  de- 
pository for  saU  county." 

S.  "That,  notwithstanding  the  defendants 
Hurley,  Chance,  and  Cook  have  made  and  are 
making  such  a  defense  and  contention  in  said 
suit  No.  89S1,  and  that  litigation  and  the  dis- 
puted Issues  therein  remain  undisposed  of,  said 
defendants  Hurley,  Chance,  and  Cook,  contrary 
to  law  and  wholly  without  power  or  authority, 
on  the  25th  day  of  AprU,  1921,  acting  in  their 
capacity  as  connty  Judge  and  county  commls- 
sioners,  respectively,  convened  said  commission- 
ers' conrt  of  Hardin  county  in  special  session, 
and  proceeded  to  make  and  enter  an  order  re- 
quiring and  directing  that  the  funds  of  said 
Hardin  county  be  deposited  in  two  banks  lo- 
cated in  said  connty,  vfs.,  the  Kisbee  State 
Bank,  at  Silsbee  and  the  Sonr  Lake  State  Bank, 
at  Sour  Lake,  for  a  period  of  90  days  at  4  per 
cent,  interest  to  be  computed  npon  daOy  bal- 
'  ances,  and  further  the  said  county  judge  and 
two  commiasioners.  Chance  and  Cook,  on  the 
28th  day  of  April,  1^1,  made  and  entered  an 
order  accepting  and  approving  bonds  which  were 
offered  to  them  by  said  two  banks  above  named 
in  which  said  defendants  have  unlawfully  or- 
dered that  the  fnnds  of  said  Hardin  connty  be 
deposited,  that  by  the  terms  of  artide  2445,  B. 
S.,  it  Is  provided  that  when  the  matter  of  se- 
lecting a  depository  is  being  considered  by  fhe 
commissioners'  court,  *if  for  any  reason  there 
shall  be  submitted  no  proposals  by  any  banking 
corporation,  aseodatlon,  or  individual  banker  to 
act  as  county  depository,  or-in  case  no  bid  for 
the  entire  amount  of  county  fnnds  shall  be 
made,  or  in  case  all  proposals  made  shall  be  de- 
clined, then  in  any  such  case  the  commiasioners* 
court  shall  have  the  power,  and  it  shall  be  their 
duty,  to  deposit  the  funds  of  the  county  with 
any  one  or  more  banking  corporation,  asaoda- 
tion,  or  Indlvldoal  In  the  coonty  or  in  adjoining 
counties,  in  sndi  sums  and  amounts  and  for 
such  periods  of  time  as  may  be  deemed  advisa- 
ble by  the  court,  and  at  audi  rate  of  interest, 
not  less  than  1%  per  centum  per  annum,  as 
may  be  agreed  i^on  by  the  eomn^aloners'  court 
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and  the  banker  or  bankinK  concern  receiving  the 
deposit,  interest  to  b«  computed  npon  dally 
balaccea  dne  the  county  treaBurer';  that  nntfl 
the  said  suit  No.  3^1  is  finally  disposed  of  it 
haa  not  been  detenained  and  cannot  be  deter- 
mined, and  it  is  at  this  time  not  a  determined 
fact  that  an  bids  or  proposals  mbmltted  to 
said  commissionera*  court  on  February  14, 1921, 
as  above  alleged,  were  hf  said  court  dedined,< 
and  therefore  the  facta  do  not  exist  which 
would  authorize  or  empower  aald  commission* 
ers'  court  to  make  and  enter  the  order  wbich 
said  three  defendants,  Hurley,  Chance,  and 
Cook,  made  on  April  25,  1921,  endeavoring  and 
undertaking  to  have  the  funds  of  said  Hardin 
county  deposited  in  the  two  banka  above  named 
at  4  per  cent.. interest  upon  daily  balances.** 

0.  Tfaat  the  said  S.  B.  Bndianan,  one  of 
the  idaintllfs  herein*  was  present  in  said  com- 
missioneTs'  court  on  April  28,  1921,  and  be- 
fore the  above-described  order  was  made  pro- 
tested against  snch  action  by  the  court,  4nd 
"baring  authority  so  to  do  from  said  Citizens' 
National  Bank  of  Sour  Lake,  he  submitted  to 
said  court  a  binding  offer  and  proposal  to  still 
have  its  bid  submitted  on  February  14,  1921, 
accepted  and  said  bank  selected  as  depository 
for  said  coutatr,"  and  offered  to  deposit  with 
the  eonunissioners'  court  his  personal  check  for 
$0,000  BO  u  to  ffuanrntee  that  tfae  said  Gitl- 
seas*  National  Bank  would  make  a  proper  and 
flufflcient  bond  as  depository  for  said  county; 
that  said  Citizens'  National  Bank  was  in  every 
way  a  suitable  bank  for  such  depository,  and, 
being  the  depository  for  the  county  fwids  for 
the  two  preceding  years,  had  faithfully  dis- 
charged its  duty  as  such.  They  adopt  aa  an 
allegation  of  fact  in  their  petition  a  finding  of 
fact  made  by  the  court  in  eanaa  Mow  89S1,  as 
foUows: 

'*raiat  the  eonn^  Judge,  L,  O.  Hariey,  and 
the  two  county  oommisslonera,  Cook  and 
Cfhance,  who  voted  In  favor  of  accepting  tha 
said  bid  of  Hardin  Countr  State  Buk  offering 
to  pay  only  4  per  cent,  interest  upon  said  coun- 
ty funds,  acted  arbitrarily  and  transcended  tha 
authority  and  grossly  abused  the  discretion 
which  under  the  law  they  were  expected  to  fair- 
ly exercise  In  considering  said  three  bids;  and 
farther  I  find  that  said  county  Judge  and  two 
county  commissioners  who  so  voted  in  favor 
of  accepting  said  bid  of  Hardin  County  State 
Bank  were  grossly  negligent  in  so  voting,  and 
they  voted  witliout  conslderbig  the  question 
with  suffident  care,  and  their  said  votes  in  fa- 
vor of  said  lowest  bid  were  prompted  and  in- 
duced by  a  personal  desire  and  preference  to 
have  the  county  depository  located  at  the  coun- 
ty seat,  and  to  such  a  personal  preference  and 
desire  they  gave  undue  and  improper  impor- 
tance, while  they  failed  and  neglected  to  give  any 
consideration  to  or  make  any  investigation  of 
the  matters  and  facts  wliich  would  bare  enabled 
them  to  properly  discharge  their  du^  in  re- 
gard to  selecting  the  county  depository. 

"Further  I  find  ttiat  before  the  commission- 
ers* court  convened  on  February  14,  1921,  the 
said  county  judge  and  two  county  commission' 
ers.  Cook  and  Chance,  conferred  and  discussed 
among  themselves  their  preference  for  having 
the  county  depository  located  at  the  county  seat, 
and  each  of  the  three  expressed  himself  as  be- 
ing of  the  opinion  that  it  would  t>e  more  coS'- 
vudent  for  the  Hardin  County  State  Banlc,  at 


Koontze,  to  act  as  depository,  and  eadi  of 
them  showed  a  disposition  to  favor  aald  HardiD 
Coun^  State  Bank  wlthont  reference  to  tht 
real  merits  and  reliabilitr  and  responsibilty  of 
tiie  three  bids  wliich  were  submitted  to  them 
for  eoiudderation  on  February  14th,  1921,  and 
when  on  that  day  they  did  vote  to  accept  the 
bid  of  the  Hardin  County  State  Bank  they 
were  actuated  to  an  undue  degree  and  Improper 
extent  by  such  favoritism  for  and  towards  the 
Hardin  County  State  Bank  and  their  purely 
personal  inclination  and  desire  to  award  the  de- 
pository to  said  bank  and  to  prevent  the  funds 
from  being  kept  in  some  bank  away  from  the 
coun^  seat." 

6.  "That  tiie  deliberate,  unlawful,  and  ariil- 
trary  action  and  eonduct  on  the  part  of  said 
L.  G.  Hnriey  and  said  two  eonntr  commisaion- 
ers,  Chance  and  Cook,  and  their  action  in  so 
grievously  transcending  tiieir  autboritr  and 
grossly  aburing  the  discretion  whic^  under  the 
law  they  were  »pected  to  fairly  exercise  in 
the  matter  of  selecting  a  depository  for  said 
county,  all  of  which  is  fully  and  particnlariy 
shown  by  the  findings  of  fact  msde  by  this 
honorable  court  on  the  trial  of  said  cause  Mo. 
8981,  if  said  defendanU  had  carried  out  their 
personal  desire  and  intoitioB  to  select  said 
Hardin  County  State  Bank  as  depository  for 
said  county,  imd  now  that  said  county  judge 
and  two  county  commissioners  have  a^ln  nn- 
lawf  nlly  and  without  any  warrant  or  authority  as 
above  alleged  undertaken  to  d^toslt  tiie  funds 
of  said  county  In  the  two  banks  above  named 
at  a  rate  of  only  4  per  cent,  interest,  when  said 
CItizeDs'  National  Bank  of  Sour  Lake  had  offer- 
ed and  is  yet  offering  to  pay  Q%  per  cent  npon 
and  for  such  funds,  will,  m^ess  such  action  and 
purpose  on  the  part  of  said  three  defendants 
is  restrained,  result  in  serious  loss  and  damage 
to  plaintiffs  and  all  otiier  taxpayers  of  said 
Hardin  county  and  will  cause  them  to  suffer  a 
total  and  irreparable  loss,  waste,  and  injury, 
and  all  of  this  will  be  bronght  attout  and  result 
from  the* acts  of  said  county  Judge  and  tvro 
county  commiasioners  in  transcending  their  au- 
thority and  in  grossly  abusing  their  discretion 
in  arbitrarily,  unlawfully,  and  fraudulently  en- 
deavoring and  undertakinf  to  depoait  the  funds 
of  said  county  in  said  two  banks,  one  at  Silsbee, 
in  said  eoanty,  and  the  otiier  at  Sour  Lake, 
in  said  count?,  as  said  three  defendants  have 
ordered  that  said  funds  be  so  deposited  by  the 
order  which  they  made  on  April  2S,  1921,  aa 
above  alleged,  and  in  making  such  order  said 
three  defendants  have  not  only  again  grossly 
abused  their  Secretion  and  acted  arbitrarily  and 
transcended  their  authority,  but  in  making  such 
order  their  willful  and  deliberate  purpose  and 
design  still  is  to  unlawfully  deprive  said  Citi- 
zens' National  Bank  of  Sour  I^ke  of  said  de- 
pository and  to  prevent  the  taxp^ers  of  said 
county  from  receiving  ibe  higher  rate  of  in- 
terest whidi  aaid  Citizens'  National  Bank  has 
proposed  to  pay  and  is  still  ready,  abte,  and 
willing  to  pay  and  to  obligate  itself  by  bond  in 
the  manner  and  form  required  by  statute  as  de- 
pository for  said  county  and  the  amount  of 
such  loss  to  the  taxpayers  of  Hardin  county 
because  of  the  difference  in  the  rate  of  inter- 
est will  be  according  to  the  sworn  testimony 
of  the  county  treasurer  of  said  county  upon 
the  trial  of  said  cause  No.  3981  approximately 
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the  ram  of  |14,000  for  tte  ensnint  period  of 
two  jearB." 

7.  "Wherefore  plaintiff«  pray  the  court  to 
grant  them  a  most  gracious  writ  of  injunctiOD 
restraininc  an  of  the  defendants  berein  from 
attemptlcg  to  in  any  maimer  whatsoever  carry 
ont,  comply  with,  couCorm  to,  or  to  obey  laid 
order  of  the  commisBionera'  court  made  on 
April  25,  1921,  dlrectins  that  tbe  funds  ai  said 
county  be  deposited  In  the  Silsbee  State  Bank 
and  in  the  Sour  LJtlie  Bank,  and  further  en- 
joining and  reitrainiiu;  all  of  tbe  defendants 
herein  from  respecting,  obserrin^  or  abiding 
by  or  regarding  aa  valid  the  said  order  in  any 
manner  whatsoever  and  further  enjoining  and 
restraining  all  of  the  defendants  berein  from 
withdrawing  or  attempting  to  withdraw  any  of 
the  funds  now  or  hereafter  hdd  on  deposit  by 
■aid  Gitisana*  National  Bank  of  Sonr  Lake 
as  degMBitorr  for  said  county  for  tbe  purpose 
of  dcirasiting  such  funds  In  said  SUsbee  State 
Bank  or  said  Sour  I^ake  State  Bank  in  ac- 
cordance with  said  order  of  tbe  commission- 
ers' court  of  said  county  made  on  April  20. 1821, 
and  further  plaintUfs  pray  that  defendants  be 
duly  cited  to  appear  and  answer  this  petition, 
and  that  on  final  hearing  such  temporary  writ 
of  injunction  above  prayed  for  be  perpetuated, 
and  that  they  have  Judgment  agalnat  defendants 
for  tbeir  costs,  and  for  all  other  and  further 
relief,  both  legal  and  equitable,  general  and 
special,  to  which  they  may  be  jusUy  entitled." 

This  petition  was  duly  verified.  On  this 
petition  Jadse  Hbiut  Indorsed  his  flat  as 

follows: 

"In  Chambers,  This  SOth  day  of  AprH,  1921. 
Tbe  foregoing  petition  for  injunction  having 
been  carefully  considered  by  me,  it  Is  ordered 
that  the  derk  of  the  district  court  of  Hardin 
county,  Tex.,  issue  a  temporary  writ  of  injunc- 
tion in  all  thinga  as  prayed  tor  in  the  within 
petition,  upon  the  petitioners  executing  to  the 
adverse  parties  a  bond,  with  two  or  more  good 
and  sufficient  sureties,  in  the  sum  of  five  thou- 
sand (99,000.00)  dollars,  conditioned  as  the 
law  requires.  3.  L.  Manry,  Judge  Mnth  Ju- 
dicial District  of  Texas." 

The  petition  was  then  filed  in  the  dis- 
trict court,  and  the  defendants  at  oiice  per- 
fected this  appeal  from  «nch  order,  without 
filing  answer,  or  motion  to  dissolve. 

Opinion. 

El]  Under  onr  present  hnra^  the  ecnnmis- 
tfonotf  conrt,  and  not  llie  conn^  treasurer, 
ts  made  £he  custodian  of  tbe  county  funds. 
Its  duty,  in  relation  to  safeguarding  tbe 
county  funds,  is  set  forth  under  articles 
2440-2458,  B.  S.  1011,  prescribing  tbe  time 
and  manner  of  selecting  county  depositories. 
In  making  tbe  contract  enjoined,  tbe  court 
undwtook  to  act  under  article  244S,  whldi 
Is  as  follows: 

*1f  for  any  reason  there  shall  be  submitted 
no  proposals  by  any  banking  corporation,  as- 
•odatioii,  or  indiTldual  banker,  to  set  as  coun- 
ty depositocy,  or  in  case  no  bid  for  the  entjre 
amount  of  tiie  county  funds  sfaall  be  made,  or 
in  easo  all  proposals  made  shall  be  decline^ 
SS8S.W.-88 
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tben  In  any  radi  case  the  eommlsslMMrs*  court 
shall  have  the  power,  and  it  shall  ba  tbelr  duty, 
to  depoait  the  funds  of  the  county  with  any 
one  or  more  banking  eorporations,  associations, 
or  individual  bankers,  in  the  county  or  In  ad- 
joining countiea,  in  such  sums  and  amounta 
and  for  such  periods  of  time  as  may  be  deemed 
advisable  by  the  court,  and  at  such  rate  of  in- 
terest, not  less  than  one  and  one-half  per  cent, 
per  annum,  as  may  be  agreed  upon  the  com- 
missioners' court  and  the  banker  or  banking 
concern  receiving  the  deposit,  Interest  to  be 
computed  upon  daily  balances  due  the  county 
treasurer;  and  any  banker  or  banking  concern 
receiving  deposits  under  this  section  (article) 
aball  execute  a  bond  In  tiie  manner  and  form 
provided  for  depositories  of  all  the  funda  of 
the  county,  with  all  the  conditions  provided  for 
samo,  the  penalty  of  said  bonds  to  be  not  leas 
than  the  total  amount  of  county  funds  to  be 
deposited  with  such  banker  or  backing  concern." 

In  discussing  tbe  discretion  vested  In  flie 
commissioners*  court,  under  authority  ot 
tbe  articles  above  cited,  we  said  In  Hurley 
V.  CitiKens'  National  Bank,  229  S.  W.  683: 

*^e  have  arrived  at  the  eondution,  however, 
that  it  was  not  the  intention  of  the  Legislature 
to  compel  the  commisalonerB'  court  of  a  county 
to  select  as  the  depository  of  connty  funds 
tbe  banking  corporation,  association,  or  individ- 
ual banker  'offering  to  pay  the  largest  rate  of 
interest  per  annum  for  said  funds.*  On  the 
contrary,  it  is  our  opinion  that  it  was  the  in- 
tention of  the  Legislature  to  vest  in  the  com- 
missioners' court  a  discretion  In  making  sncb 
selection  for  county  funds,  and  that  unless  the 
commisaionera*  conrt,  In  making  such  selection 
for  county  funds,  should  abuse  that  discretion 
by  acting  fraudulently  or  arbitrarily,  or  with 
some  other  improper  motive,  Its  action  in  se- 
lecting a  depository  for  coun^  funds  cannot 
be  reviewed  or  emtrolled  by  any  other  court" 

[2]  When  a  superior  court  Is  asked  to  re- 
view an  exercise  of  such  discretion  by  the 
commlssimerB*  court.  It  should  be  made  to 
appear  that  such  court  has  the  power  to 
correct  the  wrong  complaiped  of.  To  leave 
the  affairs  of  the  county  in  a  worse  condi- 
tion than  when  it  interfered  would  not  be 
a  proper  exercise  of  such  equitable  powers. 
That  result  has  followed  from  the  granting 
of  this  injunction.  Under  the  contract  en* 
Joined,  on  the  ground  that  it  was  an  arbi- 
trary and  unlawful  exercise  of  discretion,  the 
funds  of  the  county  were  protected  by  a 
good  and  sufficient  bond,  and  were  to  draw 
interest  at  the  rate  of  4  per  cent,  per  annum. 
This  Injunction  leaves  the  funds  of  tbe 
county,  In  part,  without  bond  protection,  and 
In  the  hands  of  a  bank  that  is  not  a  party 
to  this  suit  and  Is  relieved  of  the  obligation 
of  paying  interest.  The  commissioners' 
court  is  thus  enjoined  from  the  performance 
of  a  sacred  duty  imposed  upon  it  by  law — 
that  of  Bafeguardlng  the  funds  of  the  county, 
under  conditions  that  will  provide  for  tbe 
payment  of  Interest.  If  we  concede  that  the 
alleged  fiicts  exclude  the  authority  d£  the 
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CDmiDlflgionen'  coart  to  contract  pnder  ar- 
ticle 2445,  and  show  an  ill^al  exercise  of 
discretion  in  refusing  to  accept  the  bid  of 
tbe  Citizens'  National  Bank,  on  the  allega- 
tions of  tbls  petition,  the  district  judge  was 
wltbont  antborlty  to  grant  this  injunction, 
because  In  doing  so  he  left  the  county  in 
worse  condition  than  It  was  before  he  inter- 
fered. When  by  correcting  one  Injury  It  In- 
Qicts  a  greater,  a  court  of  equity  Is  withont 
authority  to  act 

To  review  the  discretion  of  the  commis- 
sioners* court,  the  suit  must  be  by  one  with 
authority  to  maintain  the  action.  It  is  not 
sufficient  to  show  that  he  is  a  taxpayer,  and 
that  the  court,  by  refusing  the  bid  of  the 
Citizens'  National  Bank,  has  Injured  and 
damaged  the  county  revenue  to  the  extent 
of  $14,000  a  year.  If  he  would  maintain 
the  suit,  he  must  pray  for  a  relief  that  will 
be  to  the  advantage  of  himself  and  the  oth- 
er taxpayers  of  the  county.  These  plainttCCs 
have  prayed  for  and  been  granted  a  relief 
that  Is  to  the  great  injury  of  themselves  and 
all  other  taxpayers  of  the  county.  They 
have  deprived  the  county  of  all  interest  on 
its  deposits,  and  have  left  a  porti(Hi  of  Its 
funds  unprotected.  They  have  enjoined  their 
county  officers  from  the  i>erformance  of  their 
sacred  duty  of  safeguarding  the  county  funds 
and  of  providing  for  a  portion  of  the  county 
revenue  by  receiving  Interest  on  this  fund. 

13]  It  seems  to  us  that  Brumby  v.  Boyd, 
28  Tex.  Civ.  App.,  164,  66  S.  W.  878,  is  au- 
thority against  the  right  of  the  plaintiff  to 
maintain  this  cause  of  action.  In  that  case 
the  court  said: 

"A  suit  cannot  be  maiDtained  by  a  private 
citizen  to  enjoin  an  injury  which  affects  the 
public  generally,  but  which  inflicts  no  special 
wrong  on  him  individually.  City  of  San  An- 
tonio V.  Striiniberg,  70  Tex.  866,  7  S.  W.  754; 
Carotheri  t.  Harnett,  67  Tex.  131,  2  S.  W. 
628." 

Tbe  wrong  complained  of  dlld  not  Inflict 
any  special  Injury  on  plalntUCs,  but  the  writ 
granted  does  Inflict  a  great  bijury  <m  tbe 
public  generally.  See,  also,  Polly  t.  Hop- 
kins. 74  Tex.  147,  U  S.  W.  1081. 

[4]  It  is  made  to  appear  1^  the  allegatlonB 
of  ^intUfs*  petition,  as  givep  above,  that 
cause  No.  3981,  wherein  the  dtizena'  Nation- 
al Bank  has  been  granted  an  InJuncUoji  re- 
straining the  commissioners'  court  from  des- 
ignating the  Hardin  County  State  Bank  as 
county  depository,  is  now  on  our  docket  on 
appeal  from  such  order.  If  the  commission- 
era'  court  Is  attempting  to  enter  into  another 
contract  that  will  Interfere  with  our  juris- 
diction over  the  subject-matter  of  that  ap- 
peal, we  have  the  authority  to  enjoin  any 
action  by  that  court  which  could  have  that 
effect  But  such  relief.  If  granted,  must 
be  on  the  petition  of  a  party  to  that  litiga- 
tion. 


It  follows  that  ttila  cause  must  be  revers- 
ed, and  the  Injunction  diasfAved,  and  it  la 
accordingly  eo  ordered. 


LIPSITZ  V.  RICE  et  al.    (No.  9383.) 

(Court  of  Civil  Appeals  of  Texas.  Fort  Wortiu 
April  16,  1921.) 

1.  Husband  and  wife  <S=9273(g)  — Coamnlty 
survivor  may  not  use  deeeased  wife's  estate 
except  to  pay  oommunlty  debts. 

Under  Vernon's  Saylea'  Ann.  Civ.  St.  1914. 
arts.  3598-3601,  a  husband,  as  community  snr- 
vivor,  is  not .  authorized  to  use  his  deceased 
wife's  estate  for  the  pajrment  of  any  but  com- 
munity debts,  bnt  must  manage  the  estate  In 
good  faith  for  its  beat  interest 

2.  Husband  asd  wife  «=9273((0)^uBbaBd's 
creditors  who  reoeivsd  oommuilty  property 
and  oredlted  valuation  on  debts  Hot  purobaser* 
for  value  without  uotlaft;   "luBOCMt  pir- 

ehaser." 

Where  no  Independent  consideration  was 
paid  to  a  community  survivor  by  his  creditors 
for  conveyance  to  them  of  property  of  tbe 
commimity  estate,  but  his  creditors  merely 
credited  on  their  accounts  against  him  the  65 
per  cent  thereof  represented  by  the  agreed 
valaation  of  the  lands  conveyed  to  them,  none 
of  tbe  creditors  can  be  held  to  be  purchasers 
for  value  without  notice;  for,  to  constitute  an 
innocent  purchaser,  there  must  be  a  purchase 
without  notice,  actual  or  constructive,  of  tbe 
outstanding  claims  urged  against  the  thing 
purchased,  and  there  must  have  been  payment 
of  a  valuable  conaideration. 

[Bd.  Note.1— For  other  definitions,  see  Words 
and  Phrasest  First  and  Second  Series^  Innocent 
Porehaaer.] 

3.  Husband  and  wife  «=9273(I2)  —  Evidence 
held  to  Justify  flndlni  of  fraud  on  part  of 
grantor  survlvlni  husbud  mi  irantaa  ondl- 
tors. 

Evidence  held  suffident  to  sustain  Jury's  ver- 
dict that  ^cds  hj  the  surviving  husband  of  a 
community  conveying  community  lands  to  his 
creditors  were  procured  by  fraud  or  coerdoa 
of  Uie  creditors,  grantees  in  the  deed,  to  the 
injury  of  the  rights  of  tbe  minor  children  of 
the  grantor  husband  and  his  deceased  wife  in 
the  tracts  of  land  conveyed,  though  no  actual 
fraadolent  intent  inspired  either  tbe  grantor 
husband  or  the  grantee  creditors;  the  husband 
and  tbe  creditors  having  attempted  to  use  the 
community  estate  for  the  payment  of  sepa- 
rate debts  of  the  husband. 

Appeal  from  District  Court,  Palo  Pluto 
County ;  J.  B.  Keith,  Judge. 

Action  by  Lee  Rice  and  others  againrt 
Louis  lipsltz.  From  Judgment  for  plain- 
tUIs,  defendant  aiqpeal&  Affirmed. 

Spence,  Haven  ft  Smlthdeal*  of  Dalian,  for 

appellant. 
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James  B.  ft  GluurlM  J.  Stabbs,  and  F. 
Spencer  Stubby  all  ot  Oalrarton,  Penix,  Kil- 
ler, Perkins  ft  Dean,  ct  Mineral  Wella,  and  J. 
J.  £ckford,  of  Dallas,  for  appolleea. 

BUCK,  J.  Tills  la  tiie  second  appeal  of 
this  case.  For  a  statement  of  the  pleadings 
and  the  evidence  on  the  former  appeal,  see 
211  S.  W.  293.  The  pleadings  and  evidence 
are  largely  the  same  on  this  v)l>eal. 

Plaintiffs  reoorered  b^ow  a  one-half  on- 
divided  interest  In  19  tracts  of  land  alleged 
and  admitted  to  be  of  the  cwnmanity  estate 
of  J.  B.  Bloe  and  Ua  deoeaaed  wlf^  LoU  E. 
Bice,  the.  mother  at  i^lntUTa,  From  this 
Judf^ent  Lools  Llpalta  has  appealed. 

Ttwre  are  seraral  main  qnestlonB  in  this 
appeal,  whicb  must  be  decided  by  us  In  this 
consideration. 

d)  Has  a  onnmimlty  surrlTor,  wbo  luu 
qnallfied  as  such  under  the'  statut^  the  right 
to  sell.  Incumber,  or  otherwise  dispose  of  Hie 
community  estate,  without  reference  as  to 
whether  such  transactions  are  for  the  benefit 
of  tbe  community  estate  or  not? 

(2)  Can  the  heirs  of  the  deceased  spouse 
recover  tbelr  pro  rata  of  such  estate  from 
the  survivor,  or  from  one  to  whom  It  has 
been  conveyed  under  circumstances  that 
wood  not  make  him  a  purchaser  for  value 
without  notice  and  where  fraud,  either  ac- 
tual or  legal,  has  been  shown  In  the  manage* 
meat  of  the  estate? 

G?)  Does  the  evidence  in  this  case  support 
the  verdict  of  the  Jury  that  m<3i  fraud  ex- 
isted? 

Article  8688,  V.  &  Tax.  CHr.  Stata^  pro- 
vides: 

"Tbe  surviving  husband  shall,  at  the  same 
dme  he  retams  tbe  inventory,  appraisement  and 
list  of  daims,  present  to  tbe  court  his  bond  with 
two  or  more  good  and  sufficient  sureties,  pay- 
able to  and  to  be  approved  by  the  connty  judge, 
in  a  turn  ecinal  to  the  whole  of  the  value  of 
such  eommuni^  estate  as  down  by  tbe  ap- 
praisement, cnndltioned  that  he  win  faithfully 
adminbter'sucb  community  estate,  and  pay  over 
one-half  of  tbe  surplus  thereof  after  the  pay- 
ment cf  tiie  debts  with  which  the  whole  of  such 
proper^  is  properly  cbargeable,  to  |8uch  per- 
son or  persons  as  shall  be  entitled  to  ^eeive  the 
same.** 

Article  3599  reads  as  fMlows; 

"When  any  such  Inventory,  appraisement,  list 
of  daims  and  bond  are  returned  to  tbe  county 
Judge,  he  shall,  either  in  term  time  or  in  vaca- 
tion, examine  tbe  same  and  approve  or  disap- 
prove tfaem,!?  an  order  to  that  effect  entered 
upon  the  minutes  of  the  court,  and,  when  ap- 
proved, the  same  shall  be  recorded  upon  the 
minutes  of  the  court,  and  the  order  approving 
the  same  sliall  also  authorize  such  survivor 
to  control,  manage  and  dispose  of  such  com- 
munity property  in  accordance  with  the  pro- 
visions of  diis  chapter.*' 

Artlde  3600  la  as  followa; 

"When  Ute  erder  mAotloued  In  the  preced- 
ing article  has  been  entered,  sndi  survivor. 


without  any  farther  adion  1b  tihe  eotmty  eonrt 
shall  have  the  right  to  oontrol,  manage  and 
dispose  of  such  community  property,  real  or 
personal,  In  such  manner  as  may  seem  best 
for  the  interest  of  the  estate,  and  of  suing  and 
being  aued  with  regard  to  the  same,  In  tbe  same 
manner  as  during  the  lifetime  of  tie  deceased; 
and  a  certified  copy  of  tbe  order  of  the  court 
mentioned  in  the  preceding  artide  ehall  be 
evidence  of  the  QBslifleation  and  right  of  sncb 
surrivor.** 

Article  3801  provides  that  the  survivor 
shall  Ictep  a  fair  and  fall  account  of  all  com- 
munity debts  and  expenses  paid  by  him,  and 
of  tbe  dispoEdtion  made  of  such  community 
property,  and  upon  final  partition  of  said  es- 
tate shall  account  to  tbe  legal  heirs  of  the 
deceased  for  their  interests  in  such  estate, 
etc 

[1]  Therefore  it  Is  evident  that  the  stat- 
utes de  not  contemplate  and  authorize  the 
community  survivor  to  use  bis  deceased 
wife's  estate  for  the  payment  of  any  but 
community  debts,  but  that  he  must  manage 
said  estate  In  good  faith  for  the  beat  intw- 
est  of  such  estate. 

Mrs.  IjAs  Rica  died  Mardi  22,  1909,  leav- 
ing surviving  her  her  husband  and  three 
children,  who  are  plaluttffs  in  this  suit.  J. 
B,  Rice  qualified  as  community  survivor  on- 
March  24,  1911.  He  gave  a  community  sur- 
vivor bond,  with  B.  B.  (Men,  Thomas  Dyer, 
and  A.  M.  Barrett  as  sureties,  in  tbe  sum 
of  920,000.  The  evidence  sustains  the  con- 
clusion that  these  sureties  did  not  have  prop- 
erty subject  to  execution  of  tbe  amount  of 
the  bond  at  tbe  time  it  was  made,  nor  at  any 
time  tlmvafter,  and  that  at  the  time  of  the- 
trial  tbe  bond  could  not  be  made  out  of  ei- 
ther the  prlndpal  or  the  sureties.  The  evi- 
dence thmn:  That  one  of  the  aoretlea  fUl* 
ed  in  bnslneas  about  1911,  or  perbftpa  IVSSr 
and  has  not  been  financially  solvent  since, 
rniat  another  one  of  tbe  sureties  did  not  own- 
any  property  subject  to  executl<m  In  1911. 
and  that  the  third  surety  owned  nothing  but 
his  homestead.  That  at  the  time  the  b<Hid 
waa  made  the  plaintiff  bnew  of  the  finan- 
cial condition  of  tbe  sureties,  ttiat  they  were- 
not  worth  the  amount  of  the  bond,  but  con- 
sidered the  giving  of  the  bcmd  as  a  mere  mat- 
ter of  formality.  Tbe  evidence  further  shows: 
That  tbe  communis  estate  at  the  time  of 
the  filing  of  the  Inventory  and  appraisement 
was  valued  at  |20,800,  consisting  of  lands  In 
Palo  Pinto  county,  Tarrant  county,  Eastland 
county,  the  home  place  at  Gordon,  and  tbe 
warehouse  and  storehouse  there,  Mr.  Bice  be- 
ing engaged  In  the  general  merchandise  busi- 
ness at  Gordon.  It  really  was  worth  prob- 
ably a  good  deal  more.  For  Instance,  tbe 
merchandise  on  hand  was  listed  In  the  in- 
ventory at  $4,000,  while  Mr.  BSoe  testified 
that  oa  January  1,  1909,  It  was  worth  over 
113,000.  Tbe  notes  and  accounts  were  listed 
at  |0,00(^  while  fbeir  face  valoe  on  January 
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1,  1909,  was  something  orer  $17,600.  0^ 
only  debts  dtie  by  the  community  estate  at 
the  time  of  the  death  of  Mrs.  Rtce  amounted 
to  $3,870.  That  the  financial  condition  cit 
3,  B,  Rice  was  worse  In  1911,  when  he  qnall- 
Aed  as  conuannlty  sniTlTor,  than  it  was  at 
the  time  of  the  deatti  of  his  wife,  and  that  in 
1915  he  was  owing  stnne  $26,000  to  Tarious 
creditors,  who  were  preadng  him  for  settle- 
ment. That  In  1913  be  had  a  meeting  with 
creditors  in  l^rt  Worth,  and  agreed  to  give 
a  tmst  deed  to  A.  M.  Barrett,  as  trustee,  for 
the  protection  of  his  creditors.  That  he 
made  this  conv^ance  oea  Dec^ber  1,  1913, 
conveying  to  Barrett,  as  truBtee  for  hia  cred- 
itors, the  19  tracts  <tf  land  descHbed  in  plain- 
tiffs' [Mtltioi],  also  all  of  the  grantor's  per- 
sonal property,  notes,  and  acooants,  and  also 
his  stock  of  merchandise,  authorizing  the 
said  trustee  to  sell  so  much  ot  said  property 
as  might  he  salable  for  the  best  price  rea- 
sonably obtainable  therefor,  at  public  or  pri- 
vate sale,  as  the  trustee  might  deem  moat 
advantageous,  and  ai^ly  the  net  proceeds  of 
m<±.  sales  to  the  payment  of  the  claims  of 
all  of  Bice's  creditors.  That  In  April,  1916, 
his  creditors  Intisted  that,  as  they  had  not 
been  paid  anything  by  Barrett  since  he  had 
become  trustee,  he  convey  to  Louis  Llpsltx 
the  19  tracts  of  land  in  controversy,  at  an 
agreed  valuation  of  $16,000,  and  that  be  be 
allowed  this  amount  to  apply  to  tbe  payment 
of  bis  debts,  his  creditors  rec^vlng  5S  per 
cent,  of  th^r  debts.  Ixmla  Ui>sltz  held  this 
property  until  April  14,  1917,  when  this  suit 
was  filed.  Mr.  Bice  thought  that  be  bad  the 
right  to  use  all  of  the  community  estate  tor 
the  paym^t  of  his  personal  debts.  He  tes- 
tified that  by  this  last-mentioned  arrange- 
ment he  did  pay  53  per  cent,  of  his  debts  and 
also  was  able  to  continue  his  business  and 
support  his  second  wife  and  minor  dilldren. 
He  testified  that  he  did  not  have  any  Inten- 
tion of  defrauding  his  children.  On  one  of 
tbe  tracts  conveyed  to  Llpslts  there  was  a 
vendor's  lien  of  $448.10,  which  lipsltz  paid, 
and  in  the  Judgment  rendered  this  amount; 
with  interest  was  credited  to  Llpsits,  and 
constituted  a  lien  on  the  nineteen  tracts  men- 
tioned. 

In  Morse    Nibbs,  UO  B.  W.  768,  767.  It  la 

said: 

"It  Is  now  well  settled  fai  this  itate  that  the 
aurviver  of  a  marital  relation  baa  anthority, 
witbont  administration  on  the  estate  of  the 
deceased  spoase  in  any  of  the  statutory  modes, 

to  sell  community  property  to  pay  community 
debts.  Tbe  purchaser  of  communitr  property 
under  such  circumstances  Is  not  bound  to  see 
that  the  purchase  money  Is  applied  to  the  pay- 
ment of  tbe  community  debts.  It  is  essential, 
however,  to  the  protection  of  the  purchaser  tbat 
the  consideration  paid  be  not  grossly  inadequate, 
that  tiiere  be  no  coUoslm  or  fraud  to  which  he 
is  a  par^t  ■nd  that  tie  have  no  knowledga  of 
any  intention  of  the  survivor  to  misapply  the 
proceeds   Sanger  t.  fieir^  of  Moody,  60  Tex, 


96;  Walker  v.AbereromUo,  61  Tex.  68;  Moody 
V.  Butier,  68  Tex.  210;  Ashe  t.  Xnngat,  65 

Ter.  031." 

[2]  It  is  admitted  In  the  Instant  case  that 
the  creditors  knew  at  the  time  of  the  deed 
to  Upsitz  that  the  land  conveyed  waa  part 
of  the  community  estate  of  J.  B.  Bice  and 
hia  deceased  wife,  and  ttmt  the  plaintiffs 
were  ttie  heirs  of  their  mother,  Mrs.  Lois 
E.  Bice.  Of  course,  J.  B.  Bice  knew  these 
facta.  It  la  further  admitted  that  no  Inde- 
pendent condderation  was  paid  to  J.  B.  Bice 
for  the  conveyance  but  that  bis  creditors 
merely  credited  oa  their  accounte  against 
him  tbe  53  per  cent,  thereof  represented  by 
the  agreed  valuation  M  the  lands  conveyed. 
Hence  nether  Llpdtx  nor  the  other  creditors 
can  be  held  to  be  ponAasers  for  value  with- 
out notice. 

In  Hales  v.  Peters,  162  S.  W.  SS6,  380,  the 

following  la  said: 

"Upon  tbe  death  of  Mrs.  Undaey  a  one-half 
interest  in  tbe  commmiity  proper^  of  herself 
and  her  husband,  A.  Lindsey,  vested  absolute- 
ly in  their  children,  subject,  of  course,  to  tbe 
payment  of  community  debts.  Such  Interest 
did  not  cease  to  exist  by  tbe  qualification  of  A. 
Lindsey  as  survivor,  and  he  did  not  tiiereby 
become  the  unqualified  owner  of  the  same.  By 
qualifying  as  survivor,  A.  Undsey  aoQulred  tbe 
right  to  manage  and  control  the  community  es- 
tate; 'but  the  title  of  tbe  children  was  not 
thereby  divested.'  Farls  v.  Simpson,  30  Tex. 
Civ.  App.  103,  69  S.  W.  1029.  As  held  in  Faris 
V.  Simpson,  supra,  after  the  lapse  of  one  year 
they  were  entitled,  nnder  the  statutes,  to  have 
the  estate  partitioned  and  distributed,  and 
this  could  not  be  done  if  the  property  belonged 
to  their  tether,  A.  Undsey.  If  lindsey,  by 
qualifying  as  aurvivor,  became  the  ownw.  In 
his  own  right,  of  all  the  communis  property  of 
himself  and  deceaaed  wif^  then  as  a  matter  of 
course  there 'could  be  no  community  property 
to  be  Astribated  between  him  and  his  cUldren.** 

In  Farls  v.  Simpson,  90  Tex.  &f,,App.  103, 
104,  69  S.  W.  1029, 1030,  writ  of  enor  denied, 
the  following  la  said: 

"Appellants  contend  that  when  Mrs.  Simpson 
qualified  as  survivor  she  became  the  owner  in 
her  own  right  of  all  the  community  property; 
that  tbe  children  thereupon  ceased  to  have  any 
interest  whatever  in  the  property  belonging  to 
the  estate,  and  became  creditors  of  their  moth- 
er to  the  extent  of  the  value  of  their  interests 
in  the  estate,  their  claims  against  her  being 
secured  by  the  survivorship  bond.  The  con- 
tention is  not  tenable.  On  the  death  of  Simpson, 
one-half  of  tbe  community  property  belonging 
to  himself  and  wife  descended  to  and  vested 
in  bis  children.  Bev.  St.  art.  1696.  Aa  there 
were  no  debte,  the  titie  of  the  children  was 
subject  only  to  the  right  of  the  wife  to  ad- 
minister the  estete  under  the  statute.  By 
qualifying  as  survivor  she  acquired  the  right 
to  manage  and  conbtA  tin  estete^  but  the  titie 
of  the  children  was  not  thereby  devested. 
•  •  •  The  right  of  Mrs.  Simpson  to  manage 
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Obe  who  xmrcbaBes  at  a  v<duntary  sale 
from  Ills  debtor,  and  pays  no  mone^',  bot 
credits  the  amooat  of  the  coudderaticm  on 
a  pre-existing  debt,  ii  not  a  b<»ia  flde  pur- 
chaser for  Talne.  Orerstreet  t.  Manning,  67 
Tex.  657,  4  S.  W.  248.  See,  also,  Jdoodj  t. 
Martin.  117  S.  W.  1016;  McKam^  v.  Thon^ 
61  Tex.  648.  One  who  dalnu  to  be  a  pop- 
cbaeer  In  good  fiilth  must  piore  that  daim, 
and,  If  there  be  anjr  fact  or  drcumstance 
tmding  to  show  tbat  he  Is  not  a  pnrchaser 
tn  good  faith,  the  question  Is  one  of  foct 
for  the  Jui7,  and  cannot  be  assumed  by  the 
court.  To  ctnistltute  an  Innocent  parchaser, 
there  mnat  be  a  purchase  without  notice,  ao- 
tnal  or  constmctlTe,  of  the  outstanding  claim 
urged  against  the  thing  purchased,  and 
there  most  have  been  the  payment  of  a  valu- 
able consideration.  Johnsm  v.  Newman,  43 
Tex.  628;  Hume  v.  Ware,  87  Ter.  380,  28  S. 
W.  835;  Nichols  t.  Crosby,  87  Tex.  443.  29  S. 
\v.  380;  Downs  v.  SteveoBon,  06  Tex.  CIt. 
App.  211,  119  S.  W.  315. 

[3]  The  Jury  found  that  the  deed  executed 
by  J.  B.  Rice  to  I^uls  Ltpsltz  on  April  5, 
191S,  was  not  ocecnted  In  good  faith  by  Rice, 
nor  for  the  best  interest  of  plaintiffs  in  the 
CfHDmnnlty  estate,  nor  was  the  instrument 
exeented  by  Bice  to  Barrett  made  In  good 
ftith  for  the  best  Interest  of  tSie  plaintiff, 
^e  jury  fnrtlier  found  tbat  the  execution 
of  the  instruments  by  Bice  to  Barrett  and 
to  LipMti  were  procnxed  by  fraud  or  ooer- 
don  of  tlie  benefldarlaB  In  said  deed  to  the 
Injury  of  the  rights  of  plantlffs  In  the  tracts 
of  land  described  In  said  conveyances;  tiiat 
the  beneficiaries  In  these  two  Instruments 
Induced,  by  undue  infiuence  or  fraud,  J.  B. 
Rice  to  execute  the  same;  that  the  benefi- 
ciaries In  said  two  instruments  conspired 
with  J.  B.  Rice  to  defraud  the  plalnttffs  of 
their  interest  In  the  tracts  of  land  described 
for  the  purpose  of  benefiting  themselves  and 
said  J.  R.  Rice. 

These  findings,  we  think,  are  supported  hy 
tbe  evldaiee.  While  It  may  be  admitted  that 
no  actual  fraudulent  Intent  Inspired  either 
J.  R.  Rice  or  the  beneficiaries  In  the  execu- 
tion and  drflvery  of  these  two  Instrmnents, 
yet,  In  so  doing,  with  full  knowledge  of  the 
facts,  they  were  attempting  to  use  the  com- 
munity estate,  In  which  these  plaintiffs  had 
a  half  interest,  for  the  payment  of  separate 
d^ts  of  J.  B.  Bice,  and  we  think  that  this 
is  snffldent  to  show  legal  fraud.  We  see  uo 
reason  for  disturbing  the  judgment  rendered 
in  the  trial  court,  and.  for  the  reawms  given, 
the  Judgmoit  Is  affirmed. 

Affirmed. 


AYRES  V.  MaeOONALD.   (No.  693.) 


(Court  of  Civil  Appeals  of  Texas.  Beaomont. 
June  0,  1921.  Rehearing  Denied 
Jane  22,  1921.) 

1.  Evidence  «=»265(IB)^etondant'<  usoon- 
tradloted  admlsslos  of  oeffeotlon  of  sote  haM 
suffloleat  evidsBoe. 

Where  salt  was  to  enforce  former  judgment 
that  plaintiff  owned  a  one-balf  interest  in  a 
note,  the  admission  of  defendant  to  plaintiff's 
attorney  that  be  had  received  payment  of  the 
note,  when  corroborated  bj  silence  on  the 
part  of  defendant  at  the  trial,  at  which  de- 
fendant's attorney  anaonneed  ready,  althou^ 
defendant  was  absent,  was  sofldent  evidence 
of  collection  of  the  note. 

2.  Evideaee  «s>2l  3  <4)— Admission  held  not 
admisBlbls  as  made  In  effort  to  oompromlte. 

Where  a  half  interest  in  a  note  had  been 
adindged  to  plaintiff  in  a  former  auit,  and  In  a 
conversation  witii  plaintitTa  attorney  concern- 
ing compromise  of  several  d^ms  against  de- 
fendant owned  by  plaintiff  defendant  admitted 
that  be  bad  been  paid  the  amount  of  the  .note, 
tha  admission  of  liability  is  proper  evidence, 
since  the  note  could  not  be  the  subject  of  com- 
promise, and  tiie  admlsrion  was  an  admission 
of  a  fact. 

3.  Judgment  «S3853( I)— Judgment  held  dor- 
mant 12  months  after  date  thoogh  appealed 
fmm. 

Where  a  judgment  In  a  former  suit  was 
appealed  from,  and  later  was  affirmed  by  the 
appellate  court,  the  limitation  of  12  months 
for  the  judgment  to  become  dormant  under 
Rev.  St.  1911,  arts.  3714,  3715.  begins  to  run 
oa  the  date  of  judgment,  and  not  on  the  date 
of  issuance  nt  the  mandate  by  the  appellate 
court. 

4.  Jndoment  «ss>875-4iid8Ment  hdd  axtin- 
gnlaked  when  Jadgmeat  eredltor  reoaived 
property  wweedlag  amount  of  judgment. 

Where  a  Judgment  adjudged  that  defend- 
ant was  the  owner  of  a  Judgment  against  plain- 
tiff, and  that  plaintiff  owned  a  one-half  interest 
in  a  note,  and  defendant  subsequently  collected 
the  note,  and  refused  to  seltie  with  plaintiff, 
though  holding  for  his  account  an  amount  in 
excess  of  the  judgment,  the  judgment  was  ex- 
tinguished, and  interest  thereafter  iras  not  re- 
coverable, 

5.  Estoppel  «=»e8(2)— Defendant  held  estop* 
ped  to  deny  validity  of  orders  on  him  for 
money  pleaded  as  defense  In  former  suit 

Where,  in  a  former  action  for  an  accuunt- 
ing  between  plaintiff  and  defendant,  defendant 
had  set  up  orders  for  money  in  favor  of  third 
parties  drawn  on  him  by  plaintiff,  who  after 
judgment  purdiased  these  orders  and  brought 
suit,  since  defendant  used  these  as  a  defense  in 
former  action,  he  is  now  estopped  from  deny- 
ing their  validity. 

0.  Limitation  of  aotlons  «s>l2l(l)— Flllni  ef 
salt  ofl  dalms  hdd  by  others  at  od lateral  se- 
Mrtly  prevents  manlag  of  stataita. 

Where,  fai  a  former  action  for  an  account- 
ing, defendant  set  np  as  a  defense  orders  drawn 
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hj  plafotiir  on  defendant  bi  faror  of  third  per* 
ties  who  held  them  as  collateral  security  for 
debts  due  them  by  plaintiff,  the  filins  of  aoit 
barred  the  ranQing  of  Umitationa  against  the 
orders;  the  order  holders  being  only  proper, 
and  not  necessary,  parties. 

7.  Parties  ^84(2)— Noajolndw  shooM  be 
pleaded  abatemeit. 

The  nonjoinder  of  proper  parties,  to  be 
available,  should  be  pleaded  in  abatement  and 
presented  within  the  time  prescribed  for  such 
pleas. 

Appeal  from  District  Court,  Harris  Coun- 
ty; Chas.  JBl.  Ashe^  Judge. 

Action  by  3,  E.  Aym  against  B.  D.  Hao 
DtHiald.  From  judgment  denying  recovery 
on  two  ttant  at  plalntlfrs  claim,  plaintiff  ap- 
peals. Affirmed  in  pait,  and  reversed  In  part 
and  rendered. 

See,  also,  207  S.  W.  686. 

VToods,  King  &  John,  of  Houston,  for  ap- 
pellant. 

li.  B.  Moody,  of  Houston,  for  app^lee, 

WALKEK,  J.  This  suit  was  brought  by 
appellant  against  appellee  to  enforce  the 
provisions  of  a  Judgment  rendered  in  cause 
No.  67317,  Ayres  v.  MacDooald,  in  the  Eighti- 
eth judicial  district  court  of  Harris  county. 
The  parties  to  this  suit  were  the  same  as 
the  parties  to  the  old  suit,  No.  67317.  That 
suit  Involved  a  long,  detailed  accounting  be- 
tween appellee  and  appellant,  and  the  Judg- 
ment entered  In  that  case  was  based  on  the 
following  facts  found  by  the  court  and  set 
out  in  tlie  Jndgmoit: 

And  it  appearing  to  Hm  court  from  the  evi- 
dence as  shown  1^  the  statement  of  said  ac- 
count above  made  that,  except  for  certain  or- 
ders given  by  the  plaintiff  to  certain  parties 
hereinafter  named,  drawn  upon  the  defendant, 
authorizing  the  defendant  to  pay  to  said  parties 
certain  amounts  of  money  therein  named,  on 
behalf  of  and  for  the  account  of  the  plaintiff, 
the  defendant  was  and  would  have  been  indebt- 
ed to  the  defendant  on  open  account  on  Janu- 
ary 29.  1915,  in  the  sum  of  $7>3S3a7,  bnt  It 
appearing  to  the  court  that  upon  the  dates 
hereinafter  shown  the  plaintiff  gave  to  the  fol- 
lowing named  parties,  for  the  account  of  the 
plaintiff,  the  amounts  as  follows,  to  wit:  May 
22.  1913.  Order  in  favor  of  J.  P.  Ross  for 
*751.77.  May  29,  1913.  Order  in  favor  of 
John  B.  Peyton,  for  $925.41,  with  intereet  at 
the  rate  of  8  per  cent,  per  annum  from  date  of 
said  order.  March  7,  1914.  Draft  in  favor  of 
3.  P.  Boss  for  $801.  March  8, 1914.  Order  in 
favor  of  Peyton  &  Pegoda,  In  the  sum  of  $675 
—the  giving  of  which  orders  are  adjadged  by 
this  court  to  have  been  an  equitable  assign- 
ment  upon  the  part  of  the  said  plaintiff  to  the 
imrties  in  said  orders,  in  favor  of  who  the 
same  were  given,  of  such  amoonts  as  the  de- 
fendant was  then,  or  might  thereafter  be,  due 
and  owing  to  the  s^aintiS,  to  the  extent  of  the 
amounts  named  said  orders,  said  orders 
having  priori^  in  accordance  with  the  dates 


thereof,  and  that  the  giving  of  said  orders  and 
notice  thereof  to  the  defendant,  which  it  is 
found  by  the  conrt  was  given  on  the  date  of 
each  order,  made  the  defendant  liable  to  pay 
to  the  person  named  in  or  holding  said  orders 
the  respective  amounts  thertin  out  of  any 
money  which  he  then  or  thereafter  had  in  his 
hands  owing  or  belon^ng  to  the  plaintiff,  and 
it  appearing  to  the  court  that  upon  January 
29,  1914,  the  defendant  was  indebted  to  the 
plaintiff  in  an  amount  larger  than  the  aggregate 
amount  covered  by  said  orders  given  prior  to 
that  date,  which  Included  the  order  given  to 
John  B.  Peyton  above  referred  to,  and  that 
said  order  in  favor  of  said  Peyton  should  Itave 
been  paid  by  the  said  MacDonald  upon  said 
date  for  the  account  of  said  Ayres,  induding 
interest  from  the  date  thereof,  May  29,  1913, 
until  said  last-named  date,  January  29,  1914, 
at  the  rate  of  8  per  emt.  per  annum,  aggre- 
gating $49.85  interest,  it  Is  therefore  adjudged 
by  the  court  that  the  aggregate  amount  of  said 
orders,  to  wit,  the  sum  of  $3,053.18,  together 
with  the  interest  upon  the  order  in  favor  of 
said  Peyton  from  May  29,  1913,  to  January  29. 
1914,  in  the  sum  of  $49.35,  should  be  taken 
account  of  and  deducted  from  the  amount 
which  the  defendant  should  otherwise  be  ad- 
judged as  owing  to  the  plaintiiT  as  of  January 
29.  1916,  BO  that  it  should  be,  and  is  here  now, 
adjudged  that  the  defendant  was  npon  said 
last-named  date  indebted  to  .the  plaintiff  on 
open  account  in  the  sum  of  $4,250.64,  after 
taking  into  account  and  deducting  the  amount 
of  the  orders  and  interest  above  mentioned, 
and  that  upon  said  balance  the  plaintiff  should, 
and  is  hereby,  adjudged  to  be  entitied  to  in- 
terest at  the  rate  of  6  per  cent,  per  annum 
from  said  last-mentioned  date  to  the  date  of 
this  judgment,  which  added  to  said  balance 
brings  the  same  up  to  a  total  of  $4,808.22  as 
of  the  date  of  this  Judgment" 

The  Judgment  further  recited  the  fact  that 
MacDonald  liad  pnrdiased  a  Judgment  agalnat 
Ayres  In  cause  No.  6681,  Bogers  v.  Ayres. 
which,  with  interest  and  costs,  amounted  to 
$7,338.04,  on  the  said  3l8t  day  of  Mardi, 
1913,  and  ordered  that  the  balance  due  by 
MacDonald  to  Ayres  In  the  sum  of  $4,803.32 
be  credited  on  said  Judgment  as  of  that  date. 
John  B.  Peyton,  the  holder  of  the  above- 
described  order  in  the  sum  of  $925.41,  In- 
tervened In  said  cause  No.  67317,  and  Judg- 
ment was  entered  in  his  fav«r  against 
MacDonald  for  the  amount  thereof.  In  said 
cause  No.  67317  the  drafts  as  described  and 
set  out  In  that  portion  of  the  Judgment  quot- 
ed above  were  put  in  issue  by  MacDonald  by 
the  following  idea: 

"Fifteenth.  Defendant  further  shows  to  the 
conrt  that  on  May  22,  1913,  a  draft  or  order 
on  defendant  was  given  by  plaintiff  to  Capt. 
J.  P.  Ross  for  $751.77,  to  be  paid  out  of  any 
money  which  might  come  Into  defendant's  pos- 
session over  and  above  the  amount  owing  by 
plaintiff  to'  defendant,  wUch  draft  was  on 
said  date  accepted  in  writing  by  defendant, 
and,  although  said  draft  has  not  been  paid,  it 
constitutes  an  equitable  assignment  pro  tanto 
of  any  sums  of  money  which  might  be  owing 
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hj  def endaot  to  plaintiff,  and  defendant  ia  liaUe 
therefor  to  said  Rosa,  and  said  Ross  baa  filed 
suit  against  defendant  upon  aald  accepted  draft, 

which  Bait  is  now  peniUiv  in  the  county  court 
of  Harris  connty,  Tex. 

"Sixteenth.  Defendant  further  shows  to  the 
coart  that  on  or  about  the  7th  day  of  March, 
1914,  a  draft  or  order  on  this  defendant  was 
riren  by  plaintiif  to  one  J.  P.  Boss  for  the  sum 
of  $801,  which  draft  has  not  been  paid  by  de- 
fendant, bat  same  constltntea  an  eqaitahle  aa- 
algiiment  pro  tanto  of  any  sum  of  money  which 
mlsbt  be  due  from  defendant  to  plaintiEF,  and 
one  of  the  banks  of  the  city  of  Houston  ia  now 
the  owner  and  holder  thereof  as  collateral. 

"Seventeenth.  Defendant  further  shows  to 
the  court  that  on  or  about  the  8th  day  of 
March,  1914,  a  draft  or  order  upon  defendant 
was  siren  plaintiff  to  one  Peyton  for  the  sum 
of  $945.  vfaicfa  draft  has  not  been  paid  by  de- 
fendant, bat  the  same  constitutes  an  eqaitable 
assignment  pro  tanto  of  any  som  of  money 
which  misht  he  due  from  defendant  to  plaintiff. 

"Eighteenth.  Defendant  fnrtber  ahowa  to 
the  court  that  on  or  about  the  8th  day  of 
March,  1914,  a  draft  or  order  on  defendant 
was  given  plaintiff  to  Peyton  A  Pegoda  for 
the  sum  of  $575,  which  draft  has  not  been  paid 
by  defendant,  bat  the  same  constitutes  an  eqoi- 
taUa  asaignment  pro  tanto  of  any  money  which 
might  be  doe  from  defendant  to  plaintiff." 

Ayrea  was  also  adjudged  to  be  the  owner 
of  a  half  Interest  In  a  notO'  against  th*  Eey- 
stcme  Mills  Cmnpany,  described  as  follows: 

"It  farther  appearing  to  the  conrt  that  as  a 
part  of  the  consideration  paid  by  tbe  Keystone 
Hilla  Company  to  the  defendant  for  the  lands 
conveyed  to  it  by  him  on  Jannary  29,  1913, 
said  Keystone  IfiUs  Company  eze«ated  and 
delivered  to  tiie  defendant,  K.  D.  MacDonald, 
its  negetiaUe  promissory  note  of  said  date, 
payable  to  the  order  of  said  defendant,  in  the 

enni   of  $11,861.24,  due  and  payable   

years  after  its  date,  frith  interest  at  tbe  rate 
of  8  per  cenL  per  annum,  payable  semiannually, 
which  said  note  is  secured  by  a  vendor's  lien 
upon  said  lands  retained  in  said  deed,  and  upon 
which  said  note  the  Interest  has  been  paid 
and  credited  up  to  January  29,  1915;  and  it 
appearing  to  the  conrt  that  the  pleintilT  is  the 
owner  of  and  entitled  to  a  half  interest  in  and 
to  said  note  and  the  amount  dae  thereon. 

'^t  is  therefore  so  ordered,  adjudged,  and 
decre«d  that  the  plaintiff,  J.  K.  Ayrcs,  is  the 
owner  of  an  nndivlded  one-half  interest  In  and 
to  said  note,  which,  thottgh  heretofore  im- 
pounded and  placed  !n  the  registry  of  this 
conrt,  under  an  interlocutory  order,  has  here- 
tofore, under  another  Interlocatory  order,  been 
delivered  badi  to  tbe  defendant  by  the  clerk  of 
this  court." 

After  the  rendition  of  Judgment  lu  cause 
No.  67317,  all  the  parties  to  whom  Ayres  bad 
gtven  tbe  orders,  as  described  la  said  Judg* 
ment.  assigned  him  their  Interest  therein. 

Peyton  also  transferred  hint  the  Judgment 
be  bad  recovered  as  an  intervener  lu  that 
cause.  Ayres  brought  this  suit  against 
MacDonald,  alleging  that  be  was  the  owner 
and  holder  of  all  the  orders  above  described, 
the  Judgmmt  rendwed  In  favor  of  P^- 


ton  a«  an  Intervener,  and  Quit  MacDonald 
bad  collected  the  note  in  which  he  had  been 
adjudged  to  own  a  half  Interest.  By  answer 
appellee  denied  that  he  had  collected  the 
note,  pleaded  limitation  against  the  three 
orders  not  reduced  to  Judgment,  that  the 
Peyton  Judgment  was  not  dormant,  and  for 
that  reason  could  not  be  the  basis  of  a  recov- 
ery, and  that  tbe  order  for  $751.77  was  in- 
cluded In  the  order  for  $801,  and  that  the 
order  for  $575  never  had  been  Issued  by 
Ayres.  The  trial  court  Instructed  a  verdict 
for  appellant  for  one^half  of  the  note,  for 
the  amount  of  the  Peyton  Judgment,  and 
the  $801  order,  and  denied  him  recovery  on 
the  $751.77  order  and  $575  order.  Ayres  ap- 
pealed, assigning  error  against  the  Juilgmeat 
of  the  court  denying  him  recovery  on  the 
two  orders  for  $751.77  and  $575,  and  by 
cross-asslgnnrents  appellee  attacks  the  Judg- 
ment against  him  for  the  half  interest  in 
the  note,  the  Peyton  Judgment,  and  the  $801 
order.  The  following  Issues  were  raised  by 
the  assignments  and  cross-assignments  thus 
presented: 

[1]  (1)  We  sustain  the  action  of  the  court 
in  Instructing  a  Judgment  for  appellant  for 
one-half  of  the  note.  On  this  Issue  A.  M. 
John,  counsel  for  appellant,  testified: 

"Relating  to  paragraph  7  of  our  original  pe- 
tition which  states  as  to  the  note  executed  by 
the  Keystone  Mills  Company  January  29.  1913, 
and  delivered  to  the  defendant  and  payable  to 
his  order  for  the  anm  of  $11,86L24,  Z  had  a 
conversation  with  tbe  defendant,  Mr.  R.  D. 
MacDonald,  in  'thia  ease,  and  he  stated  to  me 
he  had  collected  that  note,  my  recollection  be- 
ing that  bis  statement  was  that  he  collected 
it  Jnly  26,  1917.  Tha^s  uy  recollection  of 
Mr.  MadOonald's  statement  to  me,  but  I  am 
very  emphatic  that  be  told  me  he  had  collected 
that  note.  This  conversation  was  up  in  Mr. 
KacDonald's  office  when  I  had  up  with  him  the 
matter  as  to  how  the  debt  should  be  paid,  and 
was  about  five  days  before  suit  was  filed.  As 
to  whether  or  not  there  was  under  discussion 
at  that  tbne  the  matter  of  a  compromise  be- 
tween myself  and  Mr.  MacDonald.  I  will  say 
therf^  was  under  dlscaaslon  the  matter  of  pay- 
ment, not  the  amoont,  whether  or  not  it  would 
be  paid  at  once  or  in  installments.  Tee;  it  is 
true  that  there  was  under  discassion  a  settle- 
ment whereby  the  filing  of  the  suit  would  be 
avoided;  It  was  an  effort  to  avoid  filing  the 
suit;  that  was  the  basis  of  the  discassion  I  had 
with  Mr.  MacDonald." 

By  citatlcm  duly  served  on  him,  appellee 
had  been  fully  advised  of  the  nature  of 
plaintiff's  cause  of  •  action.  He  knew  that 
plaintiff  would  offer  proof  that  this  note  bad 
been  collected.  With  knowledge  of  this  fact, 
if  he  desired  to  contest  ^Intlff's  cause  of 
action,  the  duty  rested  on  him  to  offer  proof 
on  the  issue  thus  made  by  his  pleadings. 
Having  remained  silent,  be  brought  himself 
within  the  rule  announced  by  tbe  Supreme 
Court  of  the  United  States  In  Klrby  v.  Tal- 
madge,  160  U.  S,  883^  16  Siip^  Ct  890^  40  L. 
m,  405: 
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"  'An  erldmcQ,'  said  Lord  Uanafield  In  Bhtdi 
T.  Archer,  Cowp.  6S-46,  'is  to  be  weighed  ae- 
eordins  to  tlie  proof  which  it  was  in  the  power 
d  one  aide  to  hare  prodaced  and  in  the  power 
of  the  other  side  to  hare  contradicted.*  It 
would  certainly  have  been  much  more  utia- 
factory  If  the  defendants^  w)m  must  hSTe  been 
acquainted  with  all  the  facts  and  drcnmatancea 
attendlDff  Uila  somewhat  singnlar  transaction, 
had  sone  upon  the  stand  and  given  their  ver- 
sion of  the  facts.  McDonongh  r.  O'Neil,  IIS 
MSBS.  S2;  Com.  t.  Webster,  6  Gush.  285,  816, 
62  Am.  Dec.  711.  It  ia  laid  by  Mr.  Starkie,  in 
his  work  on  Evidence  (volume  1,  p.  B4) :  'The 
conduct  of  the  party  in  omitting  to  produce 
that  evidence  in  elucidation  of  the  subject- 
matter  in  dispute,  which  is  within  his  power 
and  which  rests  peculfarlj  within  his  own 
knowledge,  frequently  affords  occasion  for  pre- 
nimptiont  against  him,  since  it  raiBes  strong 
HiisplciMi  ^t  sudi  evidence,  If  addneed,  would 
operate  to  hia  prajnffiee.* " 

The  dlence  of  MacDon&M  was  a  luflBcleiit 
corroboration  of  John's  teatioAmy.  Hanklns 
T.  Flint,  136  S.  W.  1171;  Beene  t.  Botan 
Ora  Co..  80  Ter.  CIt.  App.  448,  110  S.  W. 
162;  Kirfc  t.  Middlebrook,  201  Ma  Sap.  21S, 
100  S.  W.  400. 

AppAlee  contaids  that  tiie  record  abows 
that  he  was  not  in  attendance  on  tiie  trial. 
If  this  point  be  conceded,  it  cannot  avail 
him.  Hla  attorn^  annotmced  him  as  being 
ready  for  trial.  Having  proceeded  to  trial 
willingly,  we  tblnk  he  comes  wltbln  the  rule 
above  announced. 

[2]  (2)  The  testimony  of  A.  M.  J<An,  above 
quoted,  was  not  subject  to  the  objectim 
that  It  was  "part  of  an  attonpt  to  conpxomlsa 
and  settle  between  Uie  parties  and  thwefoie 
Inadmiaslble."  It  was  a  staton^t  of  abso- 
lute liability,  tbe  admisMon  by  BCacDonald 
ot  a  fact  not  involved  in  any  effort  to  com- 
promise. A  half  interest  in  ttila  note  had 
been  adjudged  to  Ayres,  and  It  was  the  duty 
of  appellee  to  pay  him  his  Interest  in  the 
proceeds  of  such  collection.  The  amount  of 
this  note  oould  not  have  been  the  subject  of 
a  compromise  offer  betweoi  them.  16  Oyc. 
960;  Jones'  Connnentaries  on  Evidence,  voL 
2,  p^  291;  Wlgmore  on  Bvldenoe,  vol.  2,  | 
1061.  p.  1232. 

L3]  <3)  The  Peyton  judgment  was  dormant 
on  the  12tb  day  of  January,  1^,  when  this 
suit  was  filed.  The  Judgment  was  rendered 
on  the  31st  day  ot  March,  1917.  Appellee 
duly  perfected  bis  appeal  from  that  Judg- 
ment. Mandate  lasued  from  this  court  on 
the  18th  day  of  October,  1919.  sboi^ng  that 
the  judgment  had  been  affirmed  on  May  22, 
1918.  Though  executitm  might  have  Issued 
on  that  Judgment,  und«-  aitides  37M,  8715, 
R.  S.  mil,  appellee  contends  that  It  was  not 
necessary  that  audi  orecotlon  isroe,  and 
tbat  the  time  within  which  execution  must 
bave  issued  to  save  the  judgment  from  be- 
coming dormant  did  not  begin  to  run  mitn 
tbe  mandate  issued  from  dis  court  This  is 
not  our  coostmetlott  of  our  statute  regulat- 
ing the  Issiisnoa  of  executions  and  providing 


that  a  judgment  shall  become  dormant  "If 
no  execution  la  Issued  within  twelve  months 
after  the  rendition."  Rev.  St  art.  3717. 
These  articles  constitute  a  law  of  IlmltatlMi 
and  must  be  construed  as  If  they  "had  de- 
clared a  Judgment  dormant,  If  executions 
were  not  issued  in  12  months,  from  and  after 
the  time  the  same  are  Issuable.  The  act  is, 
in  fact  an  act  of  limitation."  Phillips  v. 
Lesser.  82  Tex.  742. 

[4]  (4)  Appellee  contends  tliat  ^e  court 
should  have  allowed  him  Interest  at  the  rate 
of  10  per  cent  per  annum  to  the  date  of 
Judgment  herein  on  the  old  Rogers  v.  Ayres 
judgment  held  by  him  against  appellant,  as 
set  out  In  the  Judgment  in  cause  No.  67317. 
We  cannot  sustain  faim  in  this  cont«itlon. 
When  be  collected  the  Keystone  Mills  Com- 
pany ntote,  in  whldi  appellant  owned  a  half 
intere^,  be  then  held  for  the  account  of  ap- 
pellant a  large  sum  of  money  in  excess  of  the 
balance  due  on  the  Rogers-Ayres  Judgment. 
As  he  refused  to  settle  with  appellant,  the 
court  correctly  extinguished  the  old  jodg- 
ment  as  of  date  the  note  was  collected. 

[6]  (tS)  Appellee  was  estopped  to  Awy  the 
validity  and  exlst«i*%  of  the  $761.77  order 
and  the  9575.  He  had  pleaded  these  orders 
as  outstanding  liabilities  against  falm,  and 
as  b^ng  assignments  to  the  alleged  holders  of 
funds  held  by  him  for  the  account  of  Ayres. 
This  Issue  was  made  by  him,  and  by  It  be 
defeated  Ayres*  recovery  to  tbe  extent  of 
the  amount  of  these  orders.  As  between 
these  parties,  Ayres  was  not  hdd  to  Inquire 
as  to  ttie  validity  ot  these  orders,  beyond  the 
pleadings  of  Uie  appellee  and  tbe  recitals  of 
the  Judgment  Though  there  was  an  adjudi- 
cation that  UacDonald  was  due  Ayres  the 
amount  of  these  drafts,  Ayres  was  denied  bis 
execution  on  the  facts  plieaded  by  HadTonald. 
Between  thotf  the  existence  of  these  draft"; 
was  res  adjndlcata,  and  appellant's  objection 
should  bave  been  sustained  to  the  testimony  ^ 
tending  to  ifhow  that  one  of  them  waa  cov-  * 
ered  b7  the  1801  order  and  that  the  oQier 
had  no  eiclstence.  Hanrldc  v.  Guriey,  8!i 
Tex.  458,  S4  8.  W.  847,  65  a  W.  119,  60  S. 
W.  326;  Railway  Go.  v.  U.  S.,  168  U.  S.  1, 
18  Sup.  Gt  18^  42  L  Ed.  856;  Aurora  v. 
West,  7  Wall.  8%  19  U  Ed.  42. 

tl,  1}  (6)  The  court  ^d  not  err  in  instruct- 
ing against  MacDonald's  plea  of  limitation. 
The  OTder  holders,  being  prior  creditors  of 
Ayres,  held  these  orders  as  odlateral  secu- 
rity for  tbedr  (dd  debts.  Ayres  was  still  tbe 
real  ownor  of  sll  sums  due  him  by  MacDou- 
ald,  and  he  had  the  right  to  bring  suit  to 
reccnm  tbe  same.  Of  course,  tbe  order  bold- 
era  wflffft  proptf  parties  to  that  lltigaticm. 
but  not  necessary  parties.  The  failure  of 
Ayres  to  make  them  parties  when  be  Institut- 
ed cause  No.  67317  was  only  a  nonjoinder  of 
proper  parties,  'Vhich,  to  be  available, 
should  bave  been  pleaded  In  abatemoit,  and 
presented  within  the  time  prescribed  by 
statute  Cor  muSi  ^eaa."   JAsnt  v.  Watklns 
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land  &  Mortgage  Go„  29  Tex.  Cir.  App.  192, 
68  S.  W.  314.  The  filing  of  that  anlt  was  a 
bar  to  tbe  further  running  of  the  statute  of 
limitation.  The  only  bar  to  an  execution  In 
Ayres*  fiivor  in  that  suit  was  the  outstand- 
ing equity  In  favor  of  the  order  holders. 
When  Ayres  extinguished  that  equity— 
whether  by  laying  bis  debts  or  otherwise 
was  no  concern  of  AlacDraiald — his  title-  to 
the  balance  of  the  fund  due  by  MacDonald 
was  dear.  And,  when  MacDonald  refused 
to  pay  that  balance,  a  cause  of  acti(»i  there- 
fore arose  in  Ayres'  favor,  and  the  Judg- 
ment in  that  cause,  based  upon  MacDonald's 
pleading,  was  an  effective  estoppel  against 
ail  defenses  to  that  demand. 

It  follows  from  what  wo  have  said  that 
the  Judgment  of  the  trial  court  instructing 
against  uppeiiant  on  tbe  $751.77  draft  and 
the  $575  draft  must  be  reversed,  and  Judg- 
toent  here  rendered  for  appellant  In  all 
other  respects  the  Judgment  ot  the  trial  court 
Is  affirmed. 


FRED  HARVEY  V.  COMEGYS.    (No.  9541.) 

(Court  of  Civil  Appeals  of  Texas.  Fort  Worth. 
March  26.  1921.  Blearing  Denied  June  4. 
1921.  Second  Beheaiing  Deaisd  Jnly  2, 
1921.) 

I.  Appeal  and  error  «=»I033(5)— IsstraotloR  (■ 
aotlon  for  injuries  against  rastaarant  propri- 
etor harmless  to  talm. 
In  sn  action  against  a  reBtanrant  proprietor 
for  injnrlts  receive^  by  plaintiff  in  a  fight  vith 
the  manager  of  the  restaurant,  an  Instraction 
that  if  the  difficulty  oocarred  as  the  result  of 
a  mutual  agreement  between  plaintiff  and  the 
manager  to  fight,  defendant  testanrant  propri- 
etor woold  not  be  liable,  was  favorable  to  de- 
fendant proprietor,  and,  if  arroneoni,  waa 
harmless  to  it. 

a.  Assanlt  ami  battery  «=>I2,  34— Verbal  prov- 
oeaUoi  does  not  Justify;  fact  may  be  eoa- 
sldered  ii  mitigation. 

Verbal  provocation  does  not  justify  an  as- 
sault, though  it  may  be  conddered  by  the  Jury 
in  mlti^a^g  the  damages  sought  to  be  recov- 
ered. 

3.  Trial  ^240— InstrnotloB  In  aotion  for  In- 
juries against  restaorant  propriety  argunen- 
tatlve  and  oalcniatad  te  nilslaad. 

la  an  actiw  againnt  a  restaurant  proprietor 
for  injuries  to  plaintiff  In  a  fight  with  the  lUan- 

ager,  inetruction  that  the  fact  that  the  manager 
was  an  employee  of  tbe  proprietor  did  not  de- 
prive him  of  tbe  right  of  sny  other  person  to 
resent  abnsea  and  defend  himself,  etc.,  was 
properly  refused,  as  argumentative  and  calcu- 
lated to  mislead  the  Jury. 

4.  Master  and  servant  «si332(4)— Inatmetlon 
•n  assanli  by  servant  nnsnpported  by  evl- 
denee. 

In  an  action  against  a  restauraot  propri- 
eter  for  injuries  to  plaintiff  in  a  fight  with 
the  manager  of  the  restaurant,  instruction  that 
if  any  other  person  aided  the  manager  in  tbe 


aassult  on  plaintiff,  it  there  was  an  assault, 
at  the  instigation  or  consent  of  the  manager, 
defendant  restaurant  proprietor  would  be  lia- 
ble for  bis  act,  etc.,  held  erroneous,  tbe  evi- 
dence failing  to  show  that  the  bystander  who 
took  part  in  the  difficulty  hj  striking  plaintiff 
did  so  with  the  consent  and  at  the  instigation 
of  the  manager;  in  lieu  of  such  instruction  tbe 
court  should  have  charged,  as  requested  by  de* 
fendont  proprietor,  that  It  was  not  responsible 
for  any  Injuries  inflicted  by  the  bystander. 

8.  Trial  ^2SI<8)— lastniottan  In  action  for 
assault  by  rettanraat  manager  properiy  ra- 
f  used  as  ahstract. 

In  an  action  against  a  restaurant  proprietor 
for  injuries  sustained  by  plaintiff  when  as- 
saulted by  the  manager,  defendant  proprietor's 
requested  instruction  that  it  was  the  duty  of 
tbe  manager  of  tbe  restaurant  and  its  patrons 
while  in  the  restaurant  to  treat  each  other  with 
courtesy,  etc.,  was  properly  refused  as  ab- 
stract. 

6.  Assault  and  battery  «!=3>27— Evidenoe  af  oen- 
dltlon  of  wife  of  employe*  charged  With  as- 
sault held  inmatarial. 

In  an  action  against  a  restaurant  proprietor 
for  injuries  to  plaintiff  in  a  fight  with  tbe  man- 
ager of  tbe  restaurant,  tbe  trial  court  properly 
exduded  the  testimony  offered  by  defendant 
restaurant  proprietor  to  tbe  effect  that  the  wife 
of  its  mauageri  who  was  in  the  office  with  her 
husband  when  the  controversy  began,  waa  in 
a  deUeete  condition. 

7.  Trial  <^I09(2)— Hearsay,  nnobjeetad  to, 
may  support  Judgmont. 

Hearsay  testimony,  when  admitted  without 
proper  objection,  may  support  a  judgment.  . 

8.  Assault  and  battery  «s>43(2)  —  InstmeUon 
on  assault  tmproperiy  refused. 

In  an  action  against  a  restaurant  proprietor 
for  injuries  to  plaintiff  in  a  fight  with  tbe  man- 
ager of  the  restaurant,  defendant  restaurant 
proprietor  offering  testimony  tending  to  show 
that  plaintiff  started  the  fight  by  seizing  tbe 
manager  and  pulling  him  out  of  the  door  of 
the  restaurant,  defendant's  requested  instruc- 
tion that,  if  such  evidence  was  true,  verdict 
should  be  returned  for  defendant,  was  improp- 
erly refused. 

On  Motion  for  Beheariag. 

g.  Assault  and  battery  ^3l-£vldenoa  of  by- 
stander's remarks  to  person  assaulted  held 
immaterial. 

Testimony  of  defendant  restaorant  propri- 
etor's witness  that  during  the  difficulty  its  man- 
ager was  backing  away  from  plaintiff,  and  that 
a  woman  who  was  present  ran  to  plaintiff  and 
begged  him  to  stop  fighting  tbe  manager,  tell- 
ing him  tiiat  it  was  a  shame  for  bim  to  fight 
a  man  so  much  under  bis  siss,  was  ohjcctiona- 
bla  as  Immaterial. 

Appeal  from  District  Court,  Cook  Coun- 
ty; C.  B.  Fearman.  Judge: 

Action  by  B.  F.  Comogys '  against  Fred 
Harvey,  a  corporation.  From  judgment  for 
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plaintiff,  defendant  appeals.  Jndgment  re- 
voked, and  cause  remanded. 

Davis  ft  Davis,  of  Gainesville,  and  Bobort 
Oarswell,  of  DaUas,  tx  appellant 

Stnart,  ft  Ifoon,  of  GaineerUle^  fm  ap- 
pellee. 

DUNKMN,  J.  Fred  Harvey,  a  private  cor- 
poration, whl<di  Is  engaged  In  the  business  of 
maintaining  and  conducting  a  restenrant  for 
the  service  of  food  to  the  public  In  the  town 
of  Qalueavllle,  has  appealed  from  a  judg- 
ment  rendered  against  It  In  favor  ot  B.  F. 
Comegys.  plaintiff,  for  damages  resulting 
from  personal  Injuries  alleged  to  have  been 
Inflicted  by  two  of  the  defendant's  servants 
while  plaintiff  was  a  guest  In  its  restaurant. 

Briefly  stated,  the  facts  established  upon 
tlie  trial,  without  controversy,  were  as  fol- 
lows: A  passenger  train  upon  which  plaintiff 
was  riding  stopped  as  Gainesville,  and  plain- 
tiff, together  with  other  passengers,  went  In- 
to defendant's  restaurant  for  lunch.  Plaintiff 
took  a  seat  at  the  lunch  counter,  and  gave  to 
the  waitress  an  order,  which  Included  oyster 
soup,  having  first  looked  ovet  the  bill  of  fare 
and  ascertained  the  price  list  therefor,  as 
well  the  prices  of  the  other  articles  ordered. 
Through  mistake,  the  waitress,  who  had  re- 
cently been  employed  by  defendant,  and  who 
lacked  the  experience  of  better  trained  em- 
ployees In  her  position,  served  the  plaintiff 
with  oyster  stew  instead  of  oyster  soup. 
Plaintiff  ate  the  stew,  believing  It  to  be  oyster 
soup.  After  he  had  finished  his  lunch,  the 
waitress  gave  him  a  ticket,  showing  the 
anioant  he  owed  for  the  lunch  ticket  to  be  60 
cents  instead  of  35  cents,  which  latter  was 
the  aggregate  charge  of  «U  the  articles  he 
had  ordered  as  shown  by  the  price  list.  But 
according  to  the  same  price  list,  with  the 
oyster  stew  substituted  for  oyster  soup,  the 
bin  he  owed  was  60  cents  instead  of  35  cents. 
After  plaintiff  had  Inspected  the  ticket,  be 
called  the  attention  of  the  waitress  to  the 
mistake  In  filling  his  order,  and  asked  for 
another  ticket,  showing  tiiat  he  only  owed  35 
cents  Instead  of  60  cents.  The  waitress  ad- 
mitted that  It  was  her  mistake,  took  up  the 
ticket  that  she  had  already  given  the  plain- 
tiff and  gave  him  another,  showing  that  be 
owed  only  35  cents.  Thereupon  O.  D.  Dooms, 
defendant's  manager  In  charge  of  the  res- 
taurant, ai:^eared  on  the  scene  and  Instruct- 
ed the  waitress  that  she  had  no  authority 
to  correct  such  a  mistake,  and  directed  her 
to  take  up  the  last  ticket  given  plaintiff  and 
substitute  therefor  another,  showing  that  be 
owed  60  cents  for  his  lunch  Instead  of  35 
cents.  Plaintiff  then  went  to  the  desk  where 
Dooms  was  collecting  from  the  patrons  for 
meals,  and  offered  him  35  cents  In  full  settle- 
ment of  the  bill,  and  refused  to  pay  the  60 
c^ts  charged-.  After  a  rather  heated  verbal 
conversation  between  the  two  men  over  the 
matter  In  dispute,  Dooms  agreed  to  acc^t  the 


35  coits  offered  by  plaintiff  In  full  settlement 
of  the  bin.  which  pbilntlff  then  paid.  After 
thus  settling  the  bill,  plaintiff  started  ont 
of  the  door,  and  a  fight  ensued  between  tiim 
and  Dooms,  who  was  standing  at  the  door 
from  which  the  passeng^  emerged  from  the 
restaurant  to  the  railroad  platform,  where 
the  difficulty  mded.  Plalntlfl  was  a  larger 
and  stouter  man  than  J>ooms,  and  during  the 
fight  some  IqrBtandw  attempted  to  assist 
Dooms,  an^t  according  to  the  testinHmy  offer- 
ed by  plaintiff,  this  byatandar  atradc  plaintiff 
twice  on  tbe  back  of  his  head,  InfllctU^  pain- 
ful injuries.  A  friend  of  plaintiff  cai]«fat 
hold  of  this  bystander,  and  thus  prevented 
him  from  taking  any  further  part  in  the  diffl- 
culty.  Tp  his  petition,  plaintiff  alleged,  in 
effect,  that  both  Dooms  and  the  other  person 
who  struck  him  were  agents  and  servants  of 
the  defendant,  acUng  within  the  apfiarent 
scope  of  their  authority  as'sucA  servants,  and 
be  sought  damages  for  the  assault  he  alleged 
waa  made  upon  him  by  them  in  the  presmce 
of  a  great  crowd  of  pec^le;  wbidi  resulted 
in  tbe  humiliation  of  hia  feelings,  as  well  as 
great  bodily  Injuries  and  suffering. 

[1]  Complaint  is  made  of  an  instruction  by 
the  court  to  the  effect  that  If  the  diflknlty 
occurred  as  a  result  of  a  mutual  agreCTient 
between  the  plaintiff  and  Dooms  to  fight, 
the  def«idant  would  not  be  liable;  the  nm- 
tention  being  that  there  was  no  evidence  (tf 
any  such  agreement.  A  suflScient  answer  to 
this  assignment  Is  the  fact  that  it  was  favor* 
able  to  tbe  defendant,  and  hence  tbe  giving 
of  the  instruction,  If  ernv-  at  all,  could  not 
have  harmed  tbe  appelant.  Abiloie  light  ft 
Water  Co.  t.  Robinson,  146  8.  W.  1062. 

[2]  Error  has  l>een  assigned  to  the  refusal 
of  sppdlant's  requested  instruction,  to  the 
effect  that.  If  plaintiff,  by  insulting'  words  or 
conduct,  or  by  bantering  O.  D.  Dooms  to 
fight,  provoked  or  brought  about  the  difficul- 
ty, although  the  jury  did  not  believe  plaintiff 
did  not  strike  the  first  blow,  then  the  verdict 
should  be  for  the  defendant.  There  was  evi- 
dence introduced  tending  to  show  that  Dooms 
began  the  fight,  while  the  testimony  of  oth^ 
witnesses  was  to  the  effect]  that  plaintiff 
started  it.  The  reQuested  instruction  was 
properly  refused,  since  It  seems  to  be  well 
settled  that  In  such  a  cose  a  verbal  provoca- 
tion does  not  Justify  an  assault,  althon^ 
it  may  be  considered  by  the  jury  In  mitigat- 
ing the  damages  sought  to  be  recovered,  and 
the  court  so  charged  the  jury.  6.,  H.  ft  S. 
A.  Ry.  Co.  V.  La  Prelle,  27  Tex.  Civ.  App.  496. 
65  S.  W.  48S;  Parham  v.  Langford.  43  Tex. 
Civ.  App.  31,  93  S.  W.  625;  6  Corpm  Svria, 
644,  and  decisions  there  dted. 

[3]  The  Instruction  requested  by  arowllant, 
to  tbe  effect  that  the  fact  that  O.  D.  Dooms 
was  an  employee  of  the  defendant,  did  not 
deprive  him  of  the  right  that  a  human  b^ag 
ordinarily  has,  and  that  he  had  the  same 
right  as  any  other  person  to  Tesaat  abusas 
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and  defrad  himaelf  agaisst  the  unlawful  at- 
tack, and  use  such  force  necessary  for  that 
purpose,  was  {pro|»erly  refosed*  because  it 
was  argnmentatlTO  and  calculated  to  mislead 
the  Jury. 

[4]  The  following  la  one  of  the  paragiaEths 
In  the  court's  chai^: 

"If  any  other  aided  and  aaalated  aaid 

Dooms  In  the  assault,  if  tbsre  was  an  assault 
at,  the  histigation  or  ccoisetit  of  sold  Dooms, 
the  defendant  would  be  liable  for  his  act;  also, 
if  you  find  the  defendant  liable  on  accouat  of 
the  act  of  Dooms,  but  if  said  other  person,  of 
his  own  volition  and  without  the  Instigation  or 
consent  of  Dooms,  took  part  In  the  fight  be- 
tween the  plaintiff  and  Dooms,  if  there  was  a 
figfat,  then  and  In  tbat  event  Fred  Harvey  would 
in  no  wise  be  reiqwurible  for  tiie  acts  of  sndi 
other  person." 

[I]  Tba  flTlng  of  ttiat  diarge^  we  think. 
wa«  errw,  for  whldi  the  Judgmmt  most  be 
rercraed,  btcawe  we  are  of  the  opinion  tbat 
the  erldaice  failed  to  ibow  that  the  bystand- 
er  who  took  part  in  the  difficulty  and  asaUt- 
«d  Dooma  by  striking  plaintiff  did  so  with 
tlw  consent  and  at  the  Inatigatlmi  of  Dotnos, 
and  the  giving  of  that  duirge,  wo  believe,  was 
calculated  to,  and  probably  did,  result  In 
harm  to  the  appelant  In  lien  of  tbat  In- 
stmetlon.  In  Tl«r  of  what  appears  to  be  tike 
uncontradicted  evidence  that  tbe  ft^tander 
who  took  part  In  the  difficulty  did  so  wlthoot 
the  knowledge  or  consent  of  Dooms,  we  think 
fhe  court  idunild  have  given  Uie  Instmctlon 
requested  hy  tbe  defendant,  to  the  ^ect  tbat 
dtfendant  was  In  no  manner  responslUe  tor 
any  injuries  inflicted  by  such  bystander, 
miere  was  no  oror  in  the  refusal  of  defend- 
ant'a  requested  Instruction  to  tbe  elTect  that 
it  was  the  doty  of  Docons  and  patrons  of  de- 
fendant while  in  the  restaurant  to  treat  eacAi 
other  with  courtesy,  since  audi  an  instruction 
was  an  abstract  proportion  of  law,  with  no 
attempt  to  apply  it  to  the  facta  of  tbe  case. 

[I]  There  was  ho  error  in  tbe  exduafion  of 
the  testimony  offered  by  defendant  to  tbe 
effect  that  Mrs.  Dooms,  the  wife  of  O.  D. 
Dooms,  who  was  in  tbe  office  with  her  hus- 
band at  the  time  the  controversy  began,  was 
in  a  delicate  condition,  since  the  same  was 
immeterlal  and  irrelevant  to  any  Issue  In  tbe 
case. 

[7]  The  defendant  offered  to  show  by  the 

testimony  of  one  of  its  witnesses  tbat  during 
the  difficulty  Dooms  was  backing  away  from 
the  plaintiff,  and  that  a  woman  who  was  pres- 
ent and  who  witnessed  the  difficulty  ran  to 
plaintUT  and  begged  him  to  stop  fighting 
Dooms,  and  telling  him,  in  ^ect,  that  it  was 
ft  shame  for  him  to  fight  a  man  so  much  un- 
der his  size.  That  testimony  was  excluded 
upon  plaintiff's  objection  that  it  was  Imma- 
terial and  Irrelevaut,  and  a  'conclusion  and 
a  repetition.  We  are  of  the  opinion  that  the 
testimony  should  have  been  admitted  as 


against  th|it  obJectlOD.  It  was  not  objected  appellant,  reading  as  follows: 


to  on  the  ground  that  it  was  hearsay.  In  the 
absence  of  such  an  objection,  we  are  not 
called  on  to  determine  whether  It  was  admla- 
siUe  because  It  was  a  part  of  the  res  gestae, 
as  insisted  by  appellant.  Although  the  testi- 
mony was  as  to  hearsay  declarations,  it  can- 
not be  said  that  for  tbat  reason  It  was  Irr^ 
evant  and  immaterial  to  any  issue  In  the  case. 
Hearsay  testimony,  when  admitted  without 
proper  objection  thereto,  may  support  a  Judg- 
ment. Gray  v.  Fussell,  48  Tex.  Civ.  App.  261, 
106  S.  W.  454. 

[8]  The  d^endant  offered  testlmtmy  tend* 
ing  to  shtiw  tbat  plaintiff  started  the  fl^t  by 
seizing  Dooms  and  pulling  him  out  of  the 
door  of  the  restaurant  to  the  platform,  where 
the  principal  part  of  the  difficulty  occurred, 
and  requested  an  Instruction  to  tbe  effect 
that  if  such  evidence  was  tru^  then  the  ver> 
diet  should  be  returned  for  the  defendant. 
We  believe  It  was  error  to  r^use  that  in* 
stmctlcaL 

For  tbe  errors  pointed  oot,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 

tt]  Upon  further  consid«ratlon,  we  have 
reached  tbe  ewduslon  tbat  there  was  no  ex^ 
ror  in  the  exdnston  tbe  trial  court  of  Uie 
proffered  testimony  of  one  of  defendant's  wit- 
nesses, to  the  effect  that  during  tbe  difficulty 
a  woman  who  was  present  ran  to  tbe  plaintiff 
and  begged  him  to  stop  fighting  Dooms,  and 
telling  blm  that  It  was  a  shame  for  him  to 
light  a  man  so  mudi  under  bla  Blze.  That 
tratimony  did  not  tend  to  show  whether  tbe 
fight  was  begun  by  Dooms  or  by  the  plaintiff, 
which  was  the  material  Issue.  Hence  the 
contrary  conclusion  expressed  In  tbe  opinion 
on  orli^nal  hearing  Is  withdrawn. 

The  only  otb»  assignment  of  error  which 
we  sustained  was  tbe  one  addressed  to  that 
portion  of  the  charge  which  Is  copied  in  the 
original  opinion,  wherein  the  Jury  was  told 
that  the  defendant  would  be  liable  for  the 
assault  made  by  another  person  if  such  other 
person  aided  and  assisted  Dooms  in  the  as- 
sault at  the  instigation  of  Dooms.  We  held 
that  the  evidence  was  insufficient  to  show 
that  such  other  person  was  instigated  by 
Dooms  to  aid  him  In  the  fight,  and  we  adhere 
to  tbat  conclusion.  The  evidence  showed  that 
the  principal  injury  done  to  the  plaintiff  was 
inflicted  by  the  bystander,  Graham,  who  was 
a  friend  of  Dooms,  and  In  the  argument  upon 
tbe  motion  for  rehearing  appellee  conceded 
that  the  Jury  allowed  damages  for  the  injury 
done  by  Graham.  Hence  it  cannot  be  said 
that  the  error  in  the  charge  was  harmless, 
but  appellee  earnestly  Insists  that  the  error, 
if  any.  In  giving  the  charge  was  invited  by 
the  appellant,  and  therefore  he  is  in  no  posi- 
tion to  complain  of  it  Tliat  cont^tlon  is 
predicated  upon  an  instruction  requested  by 
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frex. 


"If  any  other  person,  of  his  Tolltion,  took 
part  in  the  fight  between  the  plaintiff  and 
Dooms,  tb«D  Fred  Harrey  is  In  no  manner 
reBponaible  for  tfaa  aeCi  or  dobiff  of  socfa  otbor 
peraon." 

It  will  Iw  noted  tbat  in  a  portton  of  tbe 
cbacKe  copied  in  tlie  carlgiiial  opinion  sab- 
stantially  tbtt  instruction  was  given  in  con- 
nection with  the  furth^  conTcrse  instrnction, 
to  tbe  effect  tbat  tbe  defendant  would  be  lia- 
ble for  the  assault  by  ancb  otber  person  If 
sucb  otber  person  acted  at  tbe  Inatigatlon  of 
Dooms.  The  instruction  so  requested  by  tbe 
defendant  was  special  instruction  No.  7. 
wbile  special  Instruction  No.  1,  reqnested  by 
tbe  dtfendant,  reads  as  follows: 

*^ere  Is  no  proof  that  any  other  employee 
of  the  defendant  participated  in  the  fight  be- 
tween plaintifF,  B,  F.  Comegys,  and  O.  D. 
Dooms,  and  yon  wUl  disregard  the  allegations 
in  the  petition,  daimfng  that  any  one  beiddss 
said  Dooms  took  part  in  said  fisht" 

^e  proof  sbowed  tbat  Dooms  was  tbe 
manager  in  charge  of  tbe  defendant's  eating 
bouse  wbere  tiie  controversy  between  plaintiff 
and  Dooms  originated,  and  presumaUy  bad 
general  autbority  to  employ  others  to  assist 
in  the  conduct  of  tbe  defendant's  business. 
EMdently  tbe  testimony  offered  by  tbe  plain- 
tiff to  show  tbat  during  tbe  fight  Graham 
struck  him  on  tbe  back  of  bis  bead  and  in- 
flicted a  serious  injury  upon  him  was  offered 
upon  the  tbeory  that  Graham  was,  In  law,  a 
servant  or  ageat  of  the  defendant.  In  accord- 
ance with  allegations  contained  In  plalntlfiTs 
petition  tbat  tbe  Injury  of  which  be  com- 
plained was  Inflicted  by  "two  of  the  agents 
and  servants  of  tbe  defendant,  acting  within 
the  apparent  scope  of  their  authority." 

Defendant's  requested  Instruction  No.  1 
clearly  presented  tbe  contention.  In  effect,  that 
there  was  no  sufficient  evidence  to  show  that 
Graham,  the  bystander,  In  striking  tbe  plain- 
tiff did  so  at  the  Instigation  of  Dooms,  or  any 
one  else  authorized  by  tbe  defendant  to  em- 
ploy blm  to  do  so.  That  Instruction  having 
been  requested  and  refused,  and  apparently 
having  been  presented  before  the  requested 
Instruction  No.  7  was  presented,  we  hardly 
perceive  bow  It  can  be  said  that  tbe  defend- 
ant Is  deprived  of  the  right  to  complain  of 
the  erroneous  instruction  upon  the  theory 
that  the  error  in  giving  it  was  Invited  by  the 
defendant,  especially  when  It  is  conceded  by 
the  appellee  and  shown  by  the  evidence  that 
the  injury  Inflicted  by  Graham,  tbe  bystand- 
er, was  one  of  the  Injuries  for  which  dama- 
ges were  allowed. 

Appellee  urgentiy  Insists  tbat  there  were 
sufficient  facts  and  drcnmstances  to  warrant 
a  finding  by  the  jury  tbat  Dooms  did  request 
Graham  to  aid  him  in  the  event  of  a  probable 
difficulty  with  the  plaintiff.  It  is  true  that 
the  evidence  sbowed  conclusively  that  Gra- 


ham and  Dooms  were  dose  friends,  and  that 
be  (Graham),  was  present  during  the  qaarr^ 
which  occurred  between  tbe  two  men  before 
tbe  fight  began.  ITiere  were  other  drcnm- 
Btances  tending  to  show  that  possibly  Dooms 
may  have  said  to  Graham  that  be  (Dooms > 
desired  bis  assistance  In  the  event  a  ll^t 
started,  bnt  all  of  those  circumstances  taken 
together  go  no  further  than  to  axonae  &  nw- 
pidon  tbat  the  participation  In  tbe  figbt  by 
Graham  was  possibly  at  the  lnBtigBti<Hi  of 
Dooms.  In  order  to  condude  tbat  that 
amounted  to  proof  of  tbat  fact,  it  would  be 
necessary  to  build  one  inference  upon  anoth- 
er, wblcb  cannot  be  dme.  In  tbe  case  of 
Josk«  T.  Irrlns^  91  Tex.  S74.  44  3.  W.  1060; 
drcnmstances  evai  more  cpgent  than  those 
recited  above  were  shown  to  prove  tbat  an  ar- 
rest of  the  plaintiff  was  made  by  tbe  direc- 
tion of  defmdant,  against  whom  damages 
were  sought  tor  the  arrest,  bat  It  was  btfd 
that  they  amounted  to  no  more  than  a  mere 
scintilla  of  evidence,  wbidi  wM  Insnffideat  to 
sustain  a  verdict  and  Jodgmeot  ngBlnst  the 
defendant 

WlQi  Hm  correction  above  made^  tbe  nao- 
tiott  for  rdnarlng  Is  ommled. 


NEBLETT  v.  R.  S.  STERLING  INV.  CO. 
(Ne.  684.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
June  22, 1921.   Rehearing  Draled  June 
29,  1921) 

1.  Eatsmants  «S36I(8)  —  Petltloa  held  Mt  te 
support  as  eaiemeat  by  implleatfoa  or  asost- 
slty. 

Petition  alleging  plaintiff's  lot  abuts  on  a 
street  and  alley  and  seeking  injunction  against 
obstruction  of  ingress  and  egress  does  not  sup- 
port in  easement  by  implication  or  neeessitr. 

2.  Easeaeats  ^(8(4)  —  Way  ef  Mcssslty 
arises  ealy  betWMs  grantor  asd  gnialee. 

A  way  of  necessity  arises  only  between 
grantor  and  grantee;  necessity  alone,  withoat 
such  relation,  as  where  one  bays  a  lot  suppos- 
ing it  abutted  on  a  street,  whereas  between  it 
and  the  street  was  a  strip  owned  by  a  stranger 
to  the  title  to  the  lot,  Is  not  enough. 

3.  Nilaavoe  ^3(12)  —  Poms  aot  a  mImbcs 
inr  se. 

One  who  uses  his  property  in  a  lawful  and 
proper  maner  Is  not  guilty  of  a  nuisance  merely 
because  the  use  may  cause  inoonvenience  or 
annoyance  to  his  neighbor,  and  so  ft  fence  be- 
tween a  lot  and  a  street  on  a  narrow  strip  be- 
tween them  owned  by  another  tbua  tbe  lot  own- 
er is  not  a  nuisance  per  se. 

4.  DedloatioR  (S=>19( I)— Streets  aot  dedicated 
where  so-callad  addltloi  is  not  sear  olty. 

An  attempted  dedication  of  streets  by  a  plat 
of  a  so-called  addition  to  a  city  is  Ineffectual, 
the  land  not  being  contiguous  or  adjoining  to  the 
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dtr,  as  Is  necessary  (or  an  "addition,**  nor 
any  part  of  a  mnniclpality,  nor  tte  beginning 
of  a  new  town,  especially  ,in  the  absence  of  any 
acceptance. 

5.  Adverse  pMsawloa  «s>8(2)— Prior  to  ofat- 
■ta  titio  to  utroot  eoaU  ho  Mqutretf  agalHt 

elty. 

Prior  to  taking  effect  July  4,  1887,  of  the 
sUtnte  (Acts  20th  liCg.  c.  40),  now  Vernon's 
Saylee'  Ann.  Civ.  St  1914,  art.  66S3,  title  to  a 
street  could  be  acquired  against  a  dty  by  ad- 
Terse  possession. 

Error  from  District  Conrt,  ^xris  Ooanty; 
J.  D.  Harvey,  Judge. 

Action  by  W.  P.  Neblett  against  the  R-  S. 
Sterling  Investinenc  G<m)i>an7.  Judgment 
for  defradant,  and  lAalntifl  bringa  ernw. 
Affirmed. 

W.  P.  Neblett,  of  Honston,  for  fflaliitifl  In 
error. 

Boos  ft  Wood,  of  HonstoD,  fin  defendant 
la  error. 

0*QUINN,  J.  In  tfala  opinion  wo  abaU  »- 
fer  to  pi^i^wHff  In  orror  as  plalntifT,  and  de- 
fendant In  orror  u  d^tondant. 

Plaintlfr  brought  tUa  Bult  agalnat  degCend- 
■nt  for  a  mandatmcy  InJunctlcai  to  leqialre 
deftedant  to  remove  a  certain  fence  and 
hedge,  wbidi  plalntUf  alleged  obatmeted  hlo 
Tight  of  ingress  and  tgreBB  to  and  from  hla 
property,  which  was  alleged  to  front  and 
abnt  02.25  fe«t  on  Mt.  Yemon  street  on  the 
east  and  150  feet  on  an  alley  on  the  north 
In  the  BoBsmoyne  addltl^m  to  the  city  of 
Honston.  . 

Defendant  answered  by  general  demurrer, 
general  denial,  i^leas  of  two.  fhre^  fonr.  five 
and  ten  year  statutes  of  limltaUoa,  and  oth- 
er special  pleas. 

The  case  was  tried  before  the  court  with- 
out a  jury,  who  rwdered  Judgment  for  de- 
fendant, from  which  plaintiir  has  appealed 
by  writ  of  error. 

The  cotirt  in  his  decree  of  Judgment  found 
the  following  facts: 

"Ttiis  being  a  suit  bronght  by  plaintiff,  claim- 
ing to  be  the  owner  of  a  tract  of  95:26x100 
feet  situated  southwest  of  the  Bossmoyne  ad- 
dition to  the  rity  of  Houston,  and  described  by 
him  in  hla  petition  an  Iota  nambered  2  and  3 
and  the  adjoining  5x100  feet  of  lot  No.  4,  all 
of  lot  No.  11  and  SOxRO  feet  in  lot  No.  12  in 
block  No.  42  of  the  N.  P.  Turner  addition  to  the 
city  of  Honston.  in  Harris  county,  Tex.,  plain- 
tiff further  aUe^g  said  premises  to  be  a  part 
of  lot  No.  10  of  tiie  Obedience  Smith  scrvey, 
and  tliat  the  same  fronted  95.25  feet  on  the 
west  side  of  Mt.  Vernon  street  and  extended 
westwards  .between  parallel  ^ea  a  distance  of 
160  feet  for  depth,  plaintiff  further  claiming 
that  tte  said  premises  not  only  fronted  upon 
Mt.  Vernon  street,  bnt  also  upon  the  south  side 
of  the  alley  which  runs  westwordly  from  said 
Mt.  Vernon  street  along  the  south  side  of  block 
J?o.  5  of  RoBsmoyoe  addition  to  the  city  of 


Houston,  and  that  a  right  and  easement  existed 
in  favor  of  said  premises  claimed  by  turn  and 
as  appurtenant  thereto  of  ingress  and  egress 
to  and  from  aaid  premises  claimed  by  him  over 
said  Mt.  Vernon  street  and  Faid  aUey,  and  that 
the  said  premises  daimed  by  him  bad  all  of 
the  rights,  easememts,  and  privileges  resulting 
from  same  dotting  on  said  street  end  alley. 
Kaintlff  further  alleged  that  defendant  was 
wrongfully  and  unlawfully  maintaining  a  hedge 
and  fence  along  the  east  side  of  said  premises 
claimed  by  plaintiff  and  between  said  premises 
and  the  west  line  of  Mt  Vernon  street  and 
along  the  north  line  of  aaid  premises  claimed 
by  plaintiff  and  between  which  said  premises 
and  the  south  line  of  said  alley,  and  tiiat  said 
fence  and  hedge  constituted  a  nuisance,  and 
the  oourt,  having  heard  the  pleadings, '  evi- 
dence, and  argnmenta  of  counsel,  finds  that  the 
said  fence  and  hedge  complained  of  by  said 
plaintiff  are  eonstmcted  in  a  lawfnl  and  prop- 
er manner,  and  that  the  same  are  situated  whol- 
ly upon  the  premises  of  said  defendant,  and 
tiiat  the  same  are  not  and  do  not  constitute 
a  nuisance,  and  that  the  defendant  Is  entitled 
to  maintain  the  same,  and  the  conrt  further 
finds  that  the  said  premises  claimed  by  said 
plaintiff  do  not  front  on  Mt.  Vernon  street  or 
upon  said  alley  or  any  part  of  said  street  or 
said  alley,  and  that  plaintiff  has  no  premises 
fronting  or  abutting  either  npon  said  street  or 
upon  said  alley,  or  any  part  thereof,  and  fur- 
ther that,  regardless  of  whether  the  said  prem- 
ises daimed  by  said  plaintiff  are  correctiy  de- 
scribed by  him  in  his  said  petition  or  not,  the 
same  premises  so  claimed  by  plaintiff  as  same 
actually  lie  on  the  ground  are  bounded  on  the 
east  by  an  old  fence  line  and  on  the  north  by  an 
old  fence  line,  a  few  of  the  old  posts  in  said 
fence  line  still  remaining  to  evidence  the  loca- 
tion thereof,  and  which  old  fence  line  has  ex- 
isted for  more  than  40  years,  and  the  court' 
further  finds  that  between  the  west  line  of  Mt. 
Vernon  street  and  the  east  line  of  said  prem- 
lacs  claimed  by  plaintiff  there  is  a  strip  of 
land  one  foot  wide  or  more  at  all  points  owned 
by  defendant  running  along  the  west  line  of 
Mt.  Vernon  street  the  full  distance  or  length 
of  the  east  line  of  the  premises  daimed  by 
plaintiff,  and  that  likewise  there  is  ,a  strip  of 
land  one  foot  wide  or  more  at  all  points  owned 
by  defendant  running  along  the  south  line  of 
said  alley  and  between  the  said  south  line  of 
said  alley  and  the  north  line  of  said  premises 
claimed  by  said  plaintiff  for  the  fuU  distance 
and  length  of  the  north  line  of  the  premises 
claimed  by  plaintiff,  so  that  the  premises  claim- 
ed by  plaintiff  at  no  point  approached  nearer 
than  one  foot  to  the  said  west  line  of  aaid 
Mt  Vernon  street  on  the  south  line  of  said 
alley,  and  the  court  finds  and  decrees  that  the 
said  premises  claimed  by  said  plaintiff  do  not 
abut  upon  either  said  Mt  Vernon  street  or 
said  alley  or  upon  any  part  of  said  street 
or  alley,  and  that  no  right,  privilege,  or  ease- 
ment exists  in  favor  of  said  premises  daimed 
by  plaintiff  or  any  part  of  same  in  or  to  the 
said  Mt.  Vernon  street  or  said  alley,  and  that 
no  right,  privilege,  or  easement  exists  in  favor 
of  said  plaintiff  or  of  said  premises  daimed 
by  him  in  or  to  aaid  Mt  Vernon  street  or  said 
alley  or  any  other  streets  or  alleys  of  said 
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Rwamorm  sdclitlon,  and  the  court  farther  finds 
that  plaintiff  is  not  entitled  to  any  of  the  re- 
lief prayed  for  by  him,  and  therefore  denies 
plaintiff's  application  for  an  injanotiotti  and 
renders  Jadgment  against  him.** 

On  motlffli  oC  plaintiff,  tbe  conrt  filed  Ua 
findings  of  fact  and  contusions  of  law, 
which  are  as  follows; 

"Some  time  daring  or  prior  to  A.  D,  1876  the 

owners  of  a  tract  of  acres  of  land,  known 

as  lot  No.  10  of  the  Obedience  Smith  surrey 
in  Harris  coun^,  Tex.,  platted  same  into  Iota, 
blocks,  and  streets,  giving  it  the  name  of  the 
Turner  addition,  aa  shown  by  the  map  of  the 
Tdrner  addition  appearing  in  the  map  of  the 
city  of  Houston,  introduced  in  evidence,  desig- 
nated as  the  'Macatee  map.'  At  the  time  of  so 
platting  such  land  tbe  streets  shown  on  sudi 
map  were  dedicated  by  tbe  owners  of  said  lot 
No.  10  aa  public  streets,  bat  aaid  Turner  addi- 
tion, as  then  dedicated,  was  not  within  the 
territorial  limits  of  any  munic^ial  corporation, 
and  did  not  become  so  nntll  the  year  A.  D.  1913, 
when  it  became  embraced  w-itbin  the  corporate 
limits  of  tbe  city  of  Houston. 

••During  the  year  1877,  and  prior  to  May  1st 
of  that  year,  one  Wiley  Smith  acquired  by 
TariouB  purchases  and  thereby  became  tbe  own- 
er of  a  part  of  said  lot  No,  10  embracing  ap- 
proximately 43%  acres  thereof,  all  of  which 
now  forms  the  greater  part  of  the  Bosaraoyne 
a:ddition.  The  line  found  and  set  out  in  tiie 
judgment  of  court  here  rendered  as  being  a 
part  of  tiie  trna  boundary  of  the  Boasmoyne  ad- 
dition is  identical  with  part  of  the  boundary  line 
of  said  lands  acquired  by  WUey  Smith,  as  above 
stated.  At  some  time  prior  to  June  1,  1877, 
said  WUey  Smith  went  into  actual  possession  of 
all  of  said  land  in  lot  10  so  acquired  by  him, 
bariug  before  that  date  erected  a  fence  entirely 
around  all  said  land,  and  placed  dwelling  bouaea, 
outhOQses,  etc.,  thareim,  and  be  and  those  holA- 
ing  under  him  continued  tiiereafter  to  bold 
peaceable  and  adverse  possession  of  all  sudi 
land  (Including  all  streets  and  parts  of  streets 
lyiug  thereon),  using,  occupying,  cultivating, 
and  enjoying  the  same  without  interruption  and 
under  claims  of  right  for  more  than  30  years. 
The  fence  ao  erected  by  Wiley  Smith  and  main- 
tained by  him  and  those  holding  under  him  for 
30  years  or  more,  as  above  stated,  inclosed  the 
parts  of  all  streets  and  alleys  of  the  Turner 
addition  whldi  lay  upon  said  43%  acres  of 
land  acquired  by  Wiley  Smith  as  aforeaaid,  and 
part  of  saiid  fence  ran  along  tbe  line  now 
marked  by  old  fence  posts  and  trees  as  speci- 
fied in  the  judgment  herein  rendered,  same 
being  part  of  the  boundary  of  said  4S%  acres. 
Before  the  fencing  of  such  land  by  Wiley  Smith, 
as  above  set  out,  all  persons  holding,  or  own- 
ing title  to  or  interest  in  property  situated  in 
said  Turner  addition  (including  those  under 
and  through  whom  plaintiff  holds  title),  grant- 
ed to  Wiley  Smith  or  to  his  immediate  grantora 
all  the  rights  and  easements  in  and  to  all  those 
parts  of  streets  and  alleys  of  said  Turner  ad- 
dition which  lay  within  tbe  boundaries  of  said 
43%  acres  so  acquired  and  fenced  by  Wiley 
Smith,  aa  above  stated,  and  agreed  to  tbe  ez- 
tingulshment  of  all  their  said  rights  and  ease- 
ments. All  the  parts  of  streets  and  alleys  of 
aaid  Tomer  addition  which  lay  within  the 


boandaries  of  the  43%  acres  acquired  and 
fenced  by  Wfley  Smith,  aa  above  stated,  ceased 
to  b«  sacfa  at  thiat  time,  ai^  all  easements  there- 
on as  audi  were  then  extinguished. 

'The  defendant'a  fence,  of  which  plaintiff 
complains  herein,  atands  wholly  upon  said  43% 
acres  of  land  acquired  and  fenced  by  WUey 
Smith,  aa  above  set  oat,  and  wholly  npon  land 
now  owned  by  defendant. 

''GondaBi<ma  of  Law. 

"The  defendant'a  fences  and  hedge  complain- 
ed of  by  plaintiff,  being  sitnated  wholly  upon 
defendant's  land.  In  or  upon  which  plaintiff 
holds  no  right  or  easement,  the  said  defendant 
rightfully  maiutaina  such  fences  and  bedgea, 
j  and  plaintiff  ia  not  entitled  to  interfere  there- 
I  with,  and  is  not  entitled  to  the  relief  sought 
.  here." 

PlalnUfTs  first  matiffimeat  at  error  Is: 

"The  conrt  erred  In  denying  the  plaintUT  In 
error  the  relief  aought,  when  the  undiaputed 
evidence  abowed  that  plaintiff  had  no  otiier 
I  way  of  ingreas  and  egreas  to  and  from  Us  prop- 
j  erty  except  over  the  one  foot  restmd  by  plain- 
tiff in  error." 

Under  this  assigumen^  he  submits  two 
proposltlcma^  to  wit: 

(1)  "Ingress  and  egresa  to  looperty  Is  sn 
absolute  necessity,  and  if  one  is  deprived  there- 
of  he  is  deprived  Of  his  property.'-' 

(2)  "Where  the  antecedent  grantor  conveyed 
a  portion  of  hia  laud,  tbe  law  will  not  preaome 

■  that  -he  intended  to  deprive  himaelf  of  tbe  en- 
joyment of  the  remainder." 

[1,  2]  This  assignment  presents  die  ques- 
tion that  i^alntlff  has  a  ri^t  of  way  by 
necessity  over  the  xwendses  of  defendant  In 
plaintiff's  pleading,  he  asserts  that  his  prt^ 

,erty  ftonts  and  abuts  on  Pine  street  In  the 
N.  P.  Turner  addition,  and  that  Mt.  Vernon 

.  street  In  the  Bossmoyne  addition  took  the 
place  of  Pine  street,  and  that  his  property 
fronts  and  abuts  on  Mt  Vernon  street  on  the 
east,  and  on  the  alley  to  the  north,  and  that  he 
has  an  express  easement  on  and  over  same, 
which  defendant  has  oI}5tructed.  This  plead- 
ing does  not  support  an  eaaement  by  Impll- 

I  cation  or  necessity,  but,  If  this  were  not 
true,  the  assignment  must  be  overruled,  for 
a  way  of  necessity  arises  only  between  gran- 
tor and  grantee,  and  cannot  exist  when  there 
was  never  any  unity  of  ownership.  14  Cyc. 
1172.  In  tbe  instant  case  defendant  was  not 
pJalntlfTs  grantor.  There  la  no  privity  of  title 
between  them.  It  is  well  settled  that  a  way 
of  necessity  arises  where  one  has  sold  land 
to  another,  not  having  any  outlet  save  o-ver 
the  land  of  the  grantor,  In  which  tbe  grantor, 
by  implication,  grants  a  right  of  way,  but 
defendant  here  was  not  plalntlCTs  grantor. 
WUllama  v.  Kuykendall,  151  S.  W.  629;  Alley 
V.  Oarleton,  29  Tex.  74.  94  Am.  Dec.  2G0. 
The  rule  Is  equally  well  settled  that  neces- 
sity alone,  without  reference  to  any  relations 

[between  tbe  regpecUre  owners  of  land.  Is 
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not  snfflelait  to  create  this  rl^t  Tbe  fact 
tbat  one^a  land  la  oaaa^ebiif  anmranded  by 
the  land  of  anoQier  doca  not,  €i  itaeU,  give 
the  former  a  way  ci  neceaslt/  over  tbe  land 
of  tbe  latter,  where  tbere  la  no  prlrlty  of 
ownerahip.'  Eaila  v.  BSm  Monntaln  Forest 
Ass'n,  60  N.  H.  88S,  41  Atl.  866,  «i  L.  B.  A. 
670.  But  plaintiff  contends  that;  baring 
iniidiased  bia  iffoperty  aa  fronting  and  abut^ 
ting  1ft  Vernon  street,  be  la  entitled  to  ia- 
greas  and  ^reaa  over  aald  atreet,  and  to 
deny  blm  this  right  la  to  deprive  btan  of  bia 
property.  The  conrt  fonnd,  and  the  admitted 
fiicta  ahow,  that  plaintUTa  property  does  not 
front  or  abut  on  said  street,  bat  that  there 
la  a  strip  of  land  a  foot  or  more  In  wldtb 
between  plainttfl's  land  and  tbe  street  and 
alley,  and,  while  plalntUTa  deed  calls  front- 
Ing  92^5  feet  <m  Mt  Yemon  atreet  on  the 
east,  still,  as  a  matter  <tf  fact,  it  does  not  do 
so,  and,  besides,  defendant  did  not  sell  plaln> 
tiff  the  property:  neither  Is  aald  pn^erty  of 
plaintiff  any  part  of  said  Bossmoyne  addi- 
tion, but  ia  entirely  without  same,  and  does 
not  touch  said  street  or  &Uey  at  any  point, 
and  as  defendant  was  not  plaintiff's  grantor, 
and  plaintiff's  grantw  did  not  have  any  In- 
terest In  or  to  said  Rossmoyne  addition,  there 
is  no  privity  of  title  between  than.  No  way 
of  necessity  can  be  presumed  ot  acquired 
over  the  lands  of  a  stranger,  d  B,  0.  I*  | 
31,  p.  770.  It  has  also  been  held  that,  when 
easements  have  been  created  by  sale  of  lots 
abutting  upon  a  proposed  street  or  alley,  a 
purchaser  of  the  land  set  apart  for  ^cb 
street  or  alley  at  a  tax  sale  Is  not  estopped 
to  Interfere  therewith  by  feudng  or  inclosing 
the  street  or  alley,  inasmuch  as  he  does  not 
claim  under  tbe  original  owner,  by  whose 
grants  the  easements  were  created.  Smith 
T.  GrlBln,  11  Colo.  429,  23  Pac.  905. 
.  [3]  By  tbe  second  assignment  plaintiff 
complaina  that  the  court  erred  In  denying 
him  the  relief  sought,  because  the  evidence 
showed  that  the  fence  complained  of  was  a 
nuisance.  He  follows  this  with  two  proposi- 
tions to  the  effect  that  any  fence  erected  so 
as  to  withhold  ingress  and  egress  of  plain- 
tiff to  and  from  his  property,  or  the  ingress 
and  egress  of  the  public  to  his  property,  is 
ft  nuisance.  Aa  found  by  the  court,  Wiley 
Smith  in  1877  built  a  fence  on  tbe  land  on 
tbe  line  between  bis  property  on  the  east 
and  the  property  on  the  west,  of  which  plain- 
tiff's Is  a  part,  and  that  f^ce  baa  been  con- 
tlnnously  maintained  until  the  laying  out  of 
the  Bossmoyne  addition  in  1914  by  defendant 
The  fence  complained  of  la  the  continuation 
of  the  Smith  fence,  simply  being  a  new  (me 
at  the  old  place.  It  Is  not  contended  but 
that  it  is  on  the  pn^»erty  of  defendant,  and 
there  is  no  evidence  that  the  fmce  or  hedge 
were  constructed  or  maintained  in  an  improp- 
er or  unlawful  manner.  One  who  uses  his 
property  in  a  lawful  and  proper  manner  is 
net  guilty  of  a  nuisance  mmly  because  tbe 


particular  use  which  he  chooees  to  make  of 
it  may  cause  inconvenloice  or  annoyance  to 
bis  ndghbor,  and  nothing  whidi  is  legal  in 
its  erection  can  be  a  nuisance  per  se;  2& 
Cyc  1169.  Tbe  assignment  la  6verruled. 

By  tbe  third  assignment  of  error  plaintiff 
usaila  the  finding  of  the  court  tbat  defend- 
ant bad  acQutred  title  to  tbe  streeta  aa  laid 
out  in  tbe  Tomw  addition  sltoated  in  tbe 
Bossmoyne  addition  by  Umitatiwi.  In  con- 
sidering this  assignment,  it  is  wdl  to  take 
note  of  the  description  by  wbleb  tbe  parties 
purchased  their  req>ectiTe  lands.  The  rec- 
ord discloses  tbat  the  B^;Kibllc  of  Texas  pat- 
oited  to  Obedinice  Smith  10  and  a  fraction 
labors  of  land  July  23,  1846,  in  which  sur- 
vey the  premises  in  controversy  are  located; 
that  on  April  21, 1818.  said  Smith  survey  waa 
snbdlvided  and  a- map  of  said  snbdivlflloa 
recorded  in  the  deed  records  of  Harria  coun- 
ty, the  land  or  portion  here  in  controversy 
being  lot  No.  10  of  such  si;d>dlvisloo,  and  con- 
taining SO  acres,  the  same  bebig  S64.6  varaa, 
or  about  1,670  feet  long  from  north  to  south, 
and  600  varas,  or  about  1,390  feet  wide 
from  east  to  west;  that  in  1643  this  60  acres 
of  lot  No.  10  was  conveyed  to  J.  A.  Harris, 
who  died,  leaving  as  his  sole  heirs  hla  widow, 
Mary  W.  Harris,  and  four  chUdren,  Joseph 
A.  Harris,  Chas.  U  Harris,  Ellen  H.  Harris, 
and  Nettle  Harris;  that  in  1871  tbe  widow, 
Mary  W.  Harria,  oonveyed  her  undivided 
one-half  Interest  In  said  lot  to  N.  P.  Turner- 
that  In  1872,  by  decree  of  partition  of  tlie 
district  court  of  Harris  county,  the  south 
half  or  south  26  acres  of  said  lot  10  was 
awarded  to  N.  P.  Turner,  and  the  north  half 
was  divided  among  said  Harris  children,  El- 
lea  H.  Harris  being  awarded  the  northwest 
6%  acres,  Chas.  L.  Harris,  the  southwest 
6%  acres,  Joseph  A.  Harris,  the  northeast 
6%  acres,  and  Nettie  Harris,  the  southeast 
6%  acres.  The  south  half  of  lot  10  acquired 
by  Turner  was  785  feet  wide  by  1,390  feet 
long.  March  28,  1877,  Wiley  Smith  bought 
from  W.  S.  Dugat  (who  held  the  same  by 
trustee's  deed  from  J.  B.  Likens,  trustee  for 
N.  P.  Turner)  all  of  the  Turner  south  half 
of  lot  10,  except  a  strip  290  feet  wide  off  of 
the  west  eaU,  ttie  deed  fnnn  Dugat  to  Wiley 
Smith  describing  tbe  land  conveyed  as  fol- 
lows: 

"Beginning  at  an  iron  stake  in  the  northwest 
comer  of  block  No.  67,  N.  P.  Turner  addition; 
thence  west  1,100  feet  to  a  stake;  thence  north 
786  feet  to  a  stake;  thence  east  1,100  feet  to 
a  stake;  thence  south  along  the  west  line  of 
NibbB*  and  Pilant's  lands  785  feet  to  the  place 
of  beginning,  containing  18.82  acres  and  em- 
bracing blocks  Nob.  33.  34,  35.  36.  37,  38,  39, 
and  40,  and  fractional  blocks  Nos.  ^  44,  46, 
46,  of  N.  P.  Tnmer  addition  to  the  city  of  Hous- 
ton, In  Harris  connty,  Tex.,  snd  bdng  a  part 
of  the  Obedience  Smith  snrvey.  hereby  convey- 
ing and  intending  to  convey  the  property  con- 
veyed to  me  bj  J.  B.  Likens,  Coatee,  which- 
deed  la  of  record  ia  Baxvim  County  Deed  Bee- 
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orda,  ToL  17,  p.  170.  to  Thich  referenca  i«  here 
made.  The  field  notea  of  «  certain  tiact  of 
land  adjoinins  the  weat  Une  of  Nibba*  and  Pi- 
lanf  a  land  about  two  miles  aouthweat  of  the 
courthonae  of  Hodaton,  the  aforesaid  land  for- 
merlj  owned  bjr  N.  P.  Tamer  deaeribed  as  fol- 
lows: Beginning  at  en  iron  stake  in  the  north- 
west corner  of  block  67,  N.  P.  Tamer  addition; 
thence  weat  1,100  feet  to  ■  stake;  thence  north 
785  feet  to  a  stake;  thence  east  1,100  feet  to 
a  stake;  thence  south  along  the  w^st  line  of 
NibbB*  and  Pilant's  lands  785  feet  to  the  place 
of  beginning,  containing  19.82  acres  of  land, 
aa. surveyed  bj  N.  Carroll,  dvU  engineer  and 
Sdrreyor. 

"N.  Carroll,  Civil  Snglneer  and  Sarreyor" 

—the  parties  agreeing  thAt  the  beginning  cor- 
ner—northwest comer  of  block  No.  07— 4d 
this  description  Is  at  tiie  sontliweat  oorner 
of  said  aot  10  of  tlie  said  Obedienos  Smith 
stirrer* 

EUni  H.  Harris  sold  ber  0%  acres  of  the 
nortb  balf  of  said  lot  to  Wiley  Smith  April 
10,  1877.  Chas.  L.  Harris  sold  Us  6%  acres 
to  one  J.  H.  Gray,  who  sold  to  Wiley  Smltli  on 
March  28,  1877..  By  these  Qiree  purchases 
made  Hardi  28^  1877.  and  April  10^  1877, 
WUey  Smith  became  the  owner  of  tbe  west 
half  of  the  north  half  of  said  lot  10  and  aU 
of  the  south  half  of  said  lot  10  except  the 
strip  290  feet  wide  off  the  west  end.  The 
land  claimed  by  plaintiff  Is  in  the  muth  end 
of  this  2eo-foot  strip.  Immediately  Etbet  his 
purchase  of  said  lands  Wiley  Smith  com- 
menced to  fence  and  improve  same,  and  built 
a  house  thereon,  and  prior  to  June  1,  1877, 
went  Into  actual  possession  of  all  of  said  lot  10 
BO  bou^t  by  him,  having  already  erected 
a  fence  entirely  around  Us  said  lands.  The 
evidence  further  showed  that  the  faices 
built  around  said  land  by  Wiley  Smith  re- 
mained on  the  Identical  lines  on  which  they 
were  originally  erected,  maintained  Intact 
by  the  several  owners  and  holders  of  said 
land,  until  same  came  IntjO  the  possession  of 
defendant,  and  was  in  1914  platted  into  the 
Bossmoyne  addition  to  the  city  of  Houston; 
that,  when  defendant  acquired  the  Wiley 
Smith  land,  it  was  farm  land,  under  fence. 
The  land  plaintiff  claims  is  to  the  west  of 
same,  separated  by  the  dlTlslon  fence  erected 
by  said  Wiley  Smith  In  1877,  which  has  been 
continuously  maintained  on  the  exact  line 
on  which  It  was  originally  erected  ever  since. 
The  fence  and  hedge  complained  of  by  plain- 
tiff is  rif;ht  up  against  the  old  feoce  on  the 
defendant's  side  of  the  line.  When  d^end- 
ant  laid  out  the  Bossmoyne  addition.  It  laid 
out  same,  streets,  blocks,  alleys  and  all,  whol> 
ly  within  the  fences  and  lines  Inclosing  same. 
Mt.  Vernon  street  and  the  alley  which  plain- 
tiff claims  an  easement  in  and  over  do  not 
tou<^,  front,  or  abut  plaintitTs  land  at  any 
point,  the  evidence  showing  that  th^e  Is  a 
strip  at  least  one  foot  wide  between  plain- 
tiff's land  and  defendant's  land  at  all  points 
|n  Ut  YemoB  street  and  said  alley  on  whl^ 


is  situated  the  fence  and  hedge  complained 
of.  In  oth^  words,  the  portion  bought  by 
Smith  in  the  south  half  of  said  lot  10  was  a 
rectangular  tract  lAOO  feet  long  by  785  feet 
wide,  containing  19.82  acres  of  land,  whidi 
shows  that  same  was  surveyed  &nd  sold  by 
acres,  which  included  every  foot  of  land 
within  the  bounds  set  forth.  It  will  be  no* 
tlced  that  whoa  Smith  bought  the  19.82  acrea 
In  said  south  half  of  said  lot  10,  the  line 
1,100  feet,  if  deducted  friHu  the  whole  line^ 
1,890  feet,  left  exactly  200  feet.  This  shows 
that  said  south  half,  or  25  acres,  although 
the  same  had  been  lotted  by  N.  P.  Turner 
and  called  the  Turner  addition  to  the  city 
of  Houston,  was  afterwards  by  him,  through 
his  trustee,  J.  B.  Likens,  sold  to  W.  S.  Dugat, 
and  by  I>ugat  to  WUey  Smith,  by  acre  meas* 
urement.  covering  and  including  the  entire 
Turner  addition  in  the  south  half,  other  than 
and  except  the  said  290-foot  atrip,  so  that 
defendant's  purdiiases,  being  by  acreage,  in- 
dnded,  as  to  the  Tomer  addition  in  the  south 
balf  of  lot  10,  all  alleys,  streets,  and  blocks, 
by  actual  measurement,  and  having  been  im- 
mediately fenced  by  Smith,  and  he  and  those 
holding  under  him  having  continuously  cul- 
tivated, used,  and  enjoyed  same  adversely  to 
all  others  for  and  during  the  period  from 
about  Jane  1,  1877,  to  the  date  of  trial,  de- 
fendant and  those  under  -whom  he  hdd  had 
acquired  title  by  limitation  to  all  of  the 
land,  indlading  the  streets  and  sll^  In  said 
Turner  addition  Included  within  the  bounds 
of  defendant's  tract.  It  Is  farther  to  be  ob- 
served that  the  Tomer  addition  was  never 
at  any  time  within  Ute  cocpfwato  limits  of 
the  city  of  Houston  or  within  the  limits  of 
any  town  or  municipality.  This  is  admitted 
by  all  partloB  hereto^  At  the  time  same  was 
platted  by  Turner  and  called  (he  Turner  ad- 
dition to  the  city  of  Hourttm  It  was  tbree- 
fonrths  of  a  mile  from  the  nearest  limits  of 
said  dty,  was  then  opea  farm  lands,  sur- 
rounded by  farm  lands,  and  was  never  any 
part  of  any  municipality  until  1013,  when 
the  dty  limits  of  Houston  were  extoaded  to 
include  same,  and  in  U)14  the  territory  was 
replatted  as  the  .Bossnuviw  addUioi  by  de- 
fendant. 

[4.  S]  But  plaintiff  insists  that,  title  to 
pnbllc  streets  baring  once  vested  In  the  pob- 
Ilc,  no  Individual  can  acquire  sufficient  title 
thereto  by  limitation  as  to  deprive  an  abat- 
ting  owner  of  his  ri^t  of  ingress  and  egresa. 
We  do  not  regard  this  as  a  soond  proposition 
of  law  as  applied  to  the  t^cta  of  this  case^ 
Under  the  facts,  a  suffldent  answer  to  this 
contention  is  that  the  said  Tomer  addition, 
when  laid  out  and  platted,  was  not  embrac- 
ed within  any  municipality,  and  there^fore 
did  not  constitute  any  part  ot  the  dty  of 
Houston  or  of  any  town  or  city*  nor  was  It 
the  beginning  of  a  new  town. 

"The  legal,  as  well  as  the  popular,  Idea  of  a 
t<rwD  or  city  In  this  coontry,  botti  by  aaaae  and 
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use,  in  tiiat  of  union,  commnnitTi  loeaStjr,  ^- 
doitj;  .a  coUectiTe  body,  not  several  bodies; 
a  c^eetiTe  body  of  bihabitanta — that  is  a 
body  of  people  collected  or  gathered  together 
in  one  mass,  not  separated  into  distinct  masses, 
and  having  a  community  of  interest  because 
residents  of  same  place,  not  different  places. 
80,  aa  to  territorial  extent,  the  idea  of  a  city 
ii  one  of  unity,  not  of  plurality;  of  compact- 
ness or  oontigidtT,  not  aeparatloii  or  segrega- 
tion.  Th%  statutes  which  permit  municipal  cor- 
porationa  to  annex  tenitoj?  without  special 
legiidatiTe  authority  in  each  case  always  re- 
quire that  the  territory  to  annexed  be  coutigu- 
ons,  and  when  the  annexation  is  left  in  the  dis- 
cretion of  a  Judicial  tribunal  contiguity  will  be 
required  aa  a  matter  of  law."  lU  0.  L.  f  40, 
p.  734. 

The  Turner  addition  to  tlie  dty  of  Hous- 
ton, so-called,  was.  In  fact,  no  addition.  It 
was  not  coDtiguouB  to  the  city  of  Houston 
at  any  point,  but,  to  the  contrary,  was  three- 
fourths  of  a  mile  from  the  nearest  ^nt  of 
the  limits  of  said  city.  The  word  "addition" 
means  to  add  to,  to  become  united  with,  to 
become  a  part  of  the  subject  or  matter  to 
which  the  addition  Is  to  be  made,  and  there- 
fore in  cases  of  additions  to  the  territory  of 
tovras  or  cities  the  territory  to  be  added  must 
be  adjoining  or  contiguous  to  the  territory 
of  the  town  or  city  to  which  it  is  to  be  add- 
ed.  And,  since  the  Turner  addition  was  not 
contiguous  or  adjoining  to  the  city  of  Hous- 
ton, and  as  same  was  not  any  part  of  any 
municipality,  nor  was  it  the  beginning  of  a 
new  town,  then  there  was  no  legal  dedica- 
tion of  the  streets  and  alleys  of  same  to  the 
use  of  the  public,  and  especially  is  this  true 
in  the  absence  of  any  acceptance  of  said 
attranpted  dedication  by  user  or  otherwise. 
But,  If  this  were  not  true,  still  the  assign- 
ment is  not  well  taken,  for  article  5683,  V.  S. 
C.  S.,  providing  that  no  person,  by  occupancy 
or  adverse  posaeealon,  ^all  acquire  title  to 
any  part  of  any  street,  sidewalk,  or  ground 
which  belong  to  any  town,  city,  or  county, 
or  whidi  tiave  been  dedicated  to  the  public 
use  of  any  tovni,  city,  or  county  by  the  own- 
er thereof,  did  not  become  efFectlve  ontll  July 
4.  1887.   Prior  to  that  time  limitation  by  oc- 
cupancy or  adverse  possession  ran  against 
towns  and  cities  and  counties,  the  same  as 
IndfTidaals.   When  Wiley  Smith  bought  the 
land  in  the  south  half  of  said  lot  10,  compos- 
ing the  Tamer  addition  (except  the  290-foot 
strip),  and  fenced,  occupied,  and  Improved 
Fame  in  the  spring  of  1877,  the  statute  of 
limitation  began  to  run  against  any  sort  of 
claimed  dedication  or  use  of  same  by  any 
oth«  person  or  entity  whatever,  and  the 
10  years  necessary  to  perfect  title  by  limita- 
tion had  elapsed  before  said  law  went  into 
effect  July  4,  I887.   Therefore,  if  there  had 
ever  been  any  dedication  of  the  streets  in 
mid  Tamer  addition  to  the  public  use,  Um- 
I ration  had  ran  against  same,  and  the  court 


did  not  err  In  «}  holdlnf.  Up  to  1887  comi- 
ties, cities,  and  towns  were  not  mentioned 
in  any  statute  of  limitation,  but  In  1887 
(Laws  1887,  c  40),  the  I^gblature  amended 
article  8200,  Bev.  St.  1879  (now  artlde  6688, 
Vernon's  Sayles'  GlvU  Statutes),  which 
amendment  went  into  effect  Jnly.4,  1887. 
Johnson  t.  Llano  County,  16  Tex.  Oiv.  App. 
421,  39  S.  W.  999;  Brown  T.  Fisher,  183  S. 
W.  SS7;  Walton  r.  Harigel,  183  S.  W.  786; 
Hardin  County  t.  Nona  Mills  Co.,  112  S.  W. 
822;  9  B.  C.  Ii.  Gasemaits,  |  67.  This  as- 
sigiunent  Is  overruled. 

We  think,  upon  the  evidence,  no  other 
Judgment  than  one  In  favor  of  defendant 
could,  have  been  pn^erly  rendered. 

The  Judgm^t  should  be  affirmed,  and  It  Is 
so  ordered. 


PAYNE,  Ageat,  V.  WYNNE.    <No.  2428.) 

(Court  of  ClvU  AppeaTs  of  Texas.  Texarkana. 
'June  29,  1921.  Rehearing  I>enied 
July  2, 1921.) 

r.  Commeroe  «=327(5)  — ■  Taat  as  to  whether 
empioyea  was  eaaaged  la  "|pteratate  oam- 
meroe"  at  time  of  injury  stated. 
The  test  as  to  whether  an  employee  was 
engaged  in  interstate  commerce,  wiUiin  the 
Federal  Bmployers*  Iilabfllty  Act,  at  the  time 
of  the  injury,  is  whether  be  was  at  such  time 
engaged  in  Interstate  transportation,  or  any 
work  so  closely  related  to  It  as  to  be  practically 
a  part  of  it 

[Ed.  Note.— For  ether  deflnitifina,  see  Words 
and  Phrases,  First  and  Second  Bnles,  Inter- 
state Commerce.] 

2.  COMSiaroa  «»Z7(8)— LsooiRotrv«™repalrttr 
hsM  Bot  asgaoed  Is  "istaretats  ooanaeroe"  at 
tlae  of  Injary. 

Baiboad  employee  injared  while  engaged  in 
the  repair  of  an  engine  which  bad  been  placed 
in  the  roundhouse  for  repairs  after  having  fin- 
ished its  round  trip,  to  remain  in  the  round- 
house until  completion  of  the  work  of  repair- 
ing, &eld  not  engaged  in  '^terstate  commerce" 
at  the  time  of  the  injury,  within  the  Federal 
Employers'  Liabili^  Act,  though  the  locomotive 
had  been  used  in  both  interstate  and  intrastate 
commerce  before  being  placed  in  the  roundhouse 
for  repairs,  and  although  it  was  stmllariy  used 
after  the  repairs  had  been  completed. 

Levy,  J.,  dissenting. 

Appeal  from  District  Court,  Smith  Oouiv 
ty;  J.  R.  Warren,  Judge. 

Suit  by  Carrie  Wynne,  administratrix, 
against  John  Barton  Payne,  Agent.  Juds- 
ment  for  plaintiff,  and  defendant  appeals. 
Beversed  and  rendered. 

As  temporary  administratrix  of  the  estate 
of  R.  F.  Wynne,  deceased,  the  appellee 
bron^t  the  suit  to  recover  damages  for  the 
benefit  of  the  minor  stater  of  the  deceased. 


s>For  otber  catw*  tee  ium  topic  and  KBT-NUUBBR  iB  ail  Xsy-NumlMrad  DiceiU  and  ludtxM 
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as  next  of  kin  dependent  upon  libn,  for  the 
Alleged  negligent  death  of  R.  F.  Wynne. 
R.  F.  Wynne,  35  years  old,  was  killed  April 
24,  1919,  while  assisting  In  repairing  en^ne 
No.  560  in  the  roundhouse  of  the  railway 
company  at  Tyler,  Tex.  He  was  a  carman's 
helper,  and  was  assigned  as  assistant  In 
making  repairs  on  the  tank  or  tender  and 
the  framework  of  locomotives.  He  aud  his 
coemployee  were  engaged  at  the  'time  of  in- 
jury in  suit  in  raising  the  front  of  the 
tender  or  tank  of  engine  560  In  order  to 
make  certain  needed  "light  or  running  re- 
pairs" of  jthe  tender  or  tank.  The  engine 
past  had  been  cut  loose  or  detached  from  the 
tender  or  tank  and  backed  away.  They  used 
two  hydraulic  jacks  to  raise  the  front  end 
of  the  tender  or  tank.  While  K.  F.  Wynne 
was  under  the  tank  or  tender  engaged  In 
placing  a  block  on  the  trucks  of  the  tender 
to  let  the  tank  rest  on  It  while  the  repairing 
was  being  done,  one  of  the  Jadis  suddenly 
gave  way  or  went  down,  and  the  tank  fell 
towards  deceased  and  on  his  head,  killing 
him  Instantly.  The  jack  was  not  In  safe 
repair  and  was  defective,  and  leaked  so  as 
to  impair  its  power  to  sustain  weight 

Plaintiff's  pbtltlon  alleged  that  the  Direc- 
tor General  of  Railroads  was  enjrased  In  in- 
terstate commerce  at  the  time  of  the  death 
of  deceased,  and  that  the  deceased,  as  an 
employee  of  the  Director  General,  engaged 
In  making  the  repairs,  was  also  engaged  In 
interstate  commerce.  The  ground  of  this 
contention  was  that  the  engine  was  used  in 
Interstate  commerce  at  the  time  of  the  death 
of  deceased.  And  continuing,  the  petition 
alleged: 

"When  the  deceased  was  injured  and  killed 
the  defendant,  as  a  ctfrnmon  carrier  by  railroad, 
was  engaged  in  commerce  between  different 
states,  end  the  deceased  was  employed  by  the 
defendant,  and  as  such  employee  was  engaged  in 
such  interstate  commerce,  in  that  the  locomo- 
tive and  tender,  the  latter  of  which  deceased 
was  engaged  In  repairing  at  the  time  be  was 
killed,  was  at  the  time  of  said  injury,  and  long 
theretofore  had  been,  assigned  to,  and  was 
regularly  and  eonatantly  used  and  employed  by, 
the  defendant  in  hauling,  over  the  road  of  the 
said  St.  Louis  Southwestern  RaUway  Company 
of  Texas,  freight  trains,  ears,  and  shipments  of 
freight  originating  in  Texas  and  en  route  to 
and  destined  to  other  states,  and  also  trains, 
cars,  and  sbipments  of  freight  en  route  to  and 
destined  to  points  in  Texas  from  other  states, 
and  in  that  at  the  time  of  the  said  fatal  injury 
the  said  locomotive  and  tender  were  only  tem- 
porarily  in  the  roundhonse  of  the  said  railway 
company,  and  remained  there  for  a  few  days 
Only,  for  the  purpose  of  being  repaired;  and 
while  said  repairs  were  being  made,  so  Uiat  the 
tender  and  engine  couid  be,  as  the  same  was, 
again  at  once  used  by  the  defendant  in  hauling 
or  pulling  such  Interstate  cars  and  freight ; 
and  in  that  at  the  time  of  the  deceased's  death 
be  was  engaged  in  repairing  the  tender  of  said 
locomotive  for  the  purpose  of  said  engine  and 
tender  beinV  used  at  once  by  the  defendant  in 


hanllnj  such  interstate  freight,  and  that  said 
locomotive  and  tender  were  regularly  assigned 
to,  and  regularly  and  constantly  used  hy,  the 
i  defendant  in  hauling  such  interstate  freight, 
both  before  and  after  the  said  repairs  were 
made." 

t 

The  defendant  answered  by  (1)  a  general 
denial,  and  (2)  specialty  pleaded — 

"that  at  the  time  R  P.  Wynne  was  killed  he 

was  not  engaged  in  either  interstate  or  intra- 
I  state  commerce,*  but  was  engaged  in  repairing. 

in  defendant's  machine  shops  in  the  city  of  Ty- 
I  ler,  an  engine  that  had  been  used,  prior  to  the 
,  time  that  it  was  put  in  defendant's  shop  for 
;  repairs,  in  hauling  of  freight  trains  over,  the 
I  railway  of  the  St.  Louis  Southwestern  Rail- 
I  way  Company  of  Texas,  and  which  trains  haul- 
,  ed  both  interstate  and  mtrastate  commerce,  and 
I  at  other  times  only  intrastate  commerce;  and 

after  it  had  been  repaired  in  defendant's  shops, 
I  subsequent  to  the  death  of  said  Wynne,  It  was 
;  so  usfd  In  the  hauling  of  freight  trains  over 
I  said  iwway;  that  said  engine  had  never  been 
!  before  the  death  of  said  Wynne,  and  has  nev«r 
j  been  since  bis  death,  permanently  devoted  to 
>  the  transporting  alone  of  interstate  cars,  but 

was  used  for  sach  business  as  it  might  he  need- 
I  ed  for;" 

!  —and  (3)  contributory  nec^igence,  and  (4)  as- 

]  sumed  risk. 

The  case  was  tried  before  a  jury  on  spe- 
cial issues,  and  their  findings  were  (1)  that 

I  the  jack  in  question  was  not  In  reasonably 
safe  repair  or  condition  to  be  used  In  makinf; 
the  repairs  on  the  tender;  (2)  that  it  was 
negligence  on  the  part  of  the  defendant  in 
furnishing  the  deceased  the  jack,  in  the 
condition  it  was  in,  to  do  the  repairing  re- 
quired; (3)  that  such  negligence  was  the 
proximate  cause  of  the  Injury  to  the  death 
of  the  deceased;  (4)  that  the  Injury  to  the 
deceased  was  not  the  result  of  an  accident ; 
(6)  that  the  deceased  was  not  guilty  of  con- 
tributory negllgaice ;  <6)  that  the  deceased 
did  not  assume  the  risk  of  being  injured  by 
the  condition  of  the  Jack;  aud  (7)  that  the 

I  iKneQclary  was  dependent  on  the  deceased 

I  at  the  time  of  his  death.  The  jury  also 
made  a  finding  as  to  the  amount  of  damages. 
There  is  evidence  to  support  these  findings 
of  fact,  and  they  are  here  adopted  aa  the 
facts  of  the  appeal,  without  making  further 
statement  o£  the  evidotce  on  any  of  those 

'  Issues. 

I    The  St.  Louis  Southwe^em  Railway  Com- 
i  pany  of  Texas,  the  railway  in  question,  is  a 
I  Texas  corporation,  and  Its  general  offices. 
I  roundhouses,  and  machine  shops  are  located 
I  at  Tyler,  Tex.    Tyler  Is  the  end  of  three 
;  divisions  of  the  road  in  Texas — from  Tyler 
to  Waco,  from  Tyler  to  Lufkln,  and  from 
Tyler  over  the  Fort  Worth  Division  to  Mount 
Pleasant  and  Texarkana.  Tec    The  state 
line  between  the  states  of  Texas  and.  Ar- 
luuisas  runs  through  and  divides  tlie  city  of 
I  Texarkana.    This  line  of  railroad  extends 
I  to  the  state  line  of  Texaifeana,  and  there 
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makes  physical  connection  with  the  railroad 
of  the  St  Louis  Southwestern  Railway  Com- 
pany, an  Arkansas  corporation.  As  testified: 

**rhe  other  couieclioDs  wliich  the  St  Loais 
Southwestern  Bailw&y  Company  of  Texas  has 
at  Texartana  are  the  Eenaas  City  Southern, 
the  Missouri  Pacific,  or  lT<m  Mountain,  as  it  is 
caned." 

The  said  two  St.  Louis  Southwestern  rail- 
ways are  called  "the  Cotton  Belt  System." 
As  testifled: 

"The  Cotton  Belt  Bailroad  in  Texas  is  s  part 
of  a  system  of  railroads.  This  Cotton  Belt 
System  extends  into  the  states  of  Arkansas, 
Texas,  and  Wssonri.  Texarkans  is  the  coa- 
necting  point  between  the  Cotton  Belt  System 
in  Texas  and  the  Ootton  Belt  System  north  of 
Texas.  *  *  *  In  handling  ears  of  freight 
destined  to  points  in  Arkansss,  Missouri,  and 
the  north  and  east  over  the  Cotton  Belt  RaQ- 
way,  it  is  at  Texarkans  that  the  Cotton  Belt 
would  deliver  them  to  its,  other  part  of  the 
system;  and  it  is  at  Texarkana  that  freight 
cars  coming  into  Texas  over  the  Cotton  Belt 
System  from  Arkansas,  Missouri,  and  other 
points  north  and  east  would  be  dettvered  to  the 
Cotton  Belt  of  Texas." 

And,  Quoting  from  the  witness: 

'Under  the  astern  in  operation  on  the  Cot- 
ton Belt  (the  railroad  in  controversy)  the  en- 
pnes  are  asrigned  to  throngh  freights  or  to 
local  freights.   What  is  meant  by  that  Is  that 

an  engine  pulling  a  freight  train  would  be  as- 
signed, for  instance,  to  pull  through  freight 
trains  or  It  would  be  assigned  to  pull  local 
freight  trains.  •  •  •  The  difference  between 
a  through  freight  train  and  a  local  freight  train 
is  that  a  local  freight  train  picks  up  and  sets 
out  loads  at  different  stations  on  the  line,  and 
a  through  freight  train  pulls  cars  from  one 
terminal  to  the  other;  that  is,  where  they  are 
loaded  with  freight  moving  out  of  the  state  or 
moving  from  one  imint  in  the  state  to  another." 

It  was  then  proven  that  engine  No.  560, 
the  one  in  question,  was  one  of  the  largest 
types  of  fright  engines  In  use  on  this  rail- 
road. Engines  of  the  660  class,  2  as  the  wlt- 


"are  usually  given  to  the  handling  of  freight 
trains,  and  to  the  handling  of  through  freight 
trains.  In  an  occasional  emergency  they  some- 
times handle  some  other  class  of  freight  tr^s; 
in  an  occasional  emergency  tfaey  handle  any 
train  that  might  be  necessary  to  be  handled; 
in  other  words,  they  are  usually  applied  to 
the  handling  of  those  through  freight  trains, 
but  when  necessary  they  are  applied  to  other 
purposes.  If  we  have  cars  of  freight  destined 
to  points  outside  of  Texas,  then  those  cars,  as 
a  rule,  are  pulled  in  the  throngh  freight  trains. 


ing  cars  destined  from  the  state  out  of  Qw 
state,  and  from  out  of  the  state  in  the  state- 
interstate  commerce? 

"Ans.  No;  there  are  no  particular  locomo- 
tives .that  are  set  aside  for  the  pulling  of  inter- 
state commerce;  in  other  words,  the  locomo- 
tives are  used  to  puD  indiscriminately  interstate 
and  intrastate  commerca.  There  are  not  any 
trains  that  are  used  for  pulling  ezduuvely  in- 
terstate commerce  or  intrastate  commerce,*  and 
this  locomotive  in  question,  660,  was  not  set 
aside  for  that  particular  purpose,  but  it  was 
used  indiscriminately  in  pulling  interstate  or 
intrastate  commerce.** 

On  direct  examination  the  witneas  said: 

"Tes;  560  was  set  aside  and  nsed  regularly 
to  puUing  through  freight  trains.  I  ssid  in 
answer  to  the  attorney  that  in  case  of  emergen- 
cy it  mig^t  be  then  called  out  and  nsed  for  some 
other  freight  service  besides  the  dttough  freight 
service,  but  fta  regular  use  to  whldi-it  is  put 
or  set  aside  is  the  handling  throngh  freight 
trains." 

And  the  witness  Haley  testified: 

"This  engine  (560)  bad  been  used  in  the  haul- 
ing of  freight  trains  for  some  time  before  the 
death  of  Wynne,  and  mostly,  if  not  altogether, 
in  hauling  through  freight  shipped  into  and 
out  of  Texas  from  and  to  other  states.  It  was 
used  in  hauling  through  freight,  but  I  do  not 
know  what  trip  it  bad  last  made  before  it  was 
placed  in  the  roundhouse  for  this  particular  re- 
pair. I  don't  know  how  long  it  remained  in 
the  roundhouse  before  it  went  on  the  road 
again.  I  don't  know  what  service  It  was  nsed 
in  when  it  went  out  on  the  road  sgain  the  first 
time  after  Wynne's  death,  as  to  whether  nsed 
to  haul  s  passenger  or  freight  train,  local  or 
through  freight  to  another  state.  *  «  •  I 
don't  know  as  to  any  part  of  this  matter,  ez'- 
cept  that  the  engines  move  such  freight  aa  the 
company  bas  to  haul." 

"The  cfflnpany."  it  appears, 

"has  a  roundhouse  and  machine  shops  at  Tyler, 
and  is  prepared  to  make  running  repairs  on 
engines,  and  cars  and  other  rolling  stock  at 
Tyler.  Tyler  is  a  division  point.  Tyler  is  the 
home  terminal  of  the  locomotive  engines  that 
puU  the  freight  trains." 

And  It  was  then  proven  that  Bnglne  Na 
560,  hauling  a  train  of  26  cars,  reached  Ty- 
ler, Tex.,  the  home  terminal  of  the  engine, 
at  3:30  o'clock  a.  m.,  April  23,  1919.  and 
was  billed  to  the  roundhouse  for  repairs  at, 
according  to  the  records  of  the  roundhouse 
foreman,  "3:40  o'clock  a.  m.,  April  23,  1919." 
According  to  the  official  train  record  of  that 
particular  train  movement,  engine  560  was, 
at  the  time  of  reaching  the  end  of  its  run 


SmaUer  type  or  smidler  sise  engines  than  this  i  at  Tyler,  hauling  a  through  freight  train 
660  were  set  aside  or  nsed  regularly  or  ordi- :  consisting  of  fourteen  carloads  of  intrastate 


narily  in  the  local  fKeight-train  service." 

On  croBB-examlnatlon  the  witness  was 
asked  the  following  question: 

"Q.  Now  are  there  anj'  locomotives  on  the 
Cotton  Belt  that  are  used  exclusively  for  pull- 


freight,  and  twelve  carloads  of  freight  orlgl- 
nating  in  Texas  and  destined  to  points  in 
other  states.  Deceased  was  killed  in  the 
afternoon  of  April  24,  1919,  while  asristing 
In  making  repairs  on  engine  560  at  the  time 
it  was  in  the  roundhouse.  The  repairs  on 
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this  engine  were  completed,  apd  It  was  mark- 
ed "O,  ready  for  Berrlce,**  at  6  o'clock 
p.  m.,  April  26,  1919.  At  9:30  o'clock  a.  m. 
of  AprU  27, 1819,  enKine  560  left  Tyler,  Tex., 
pnlllnr  an  outgohiff  throng  fre^t  train  to 
Tnarkana.  oonslsUrig  of  24  loaded  cars  and 
3  empty  cars.  The  train  record  shows  tbat 
10  of  the  cars  were  loaded  with  freight  orig- 
inating in  T«ca8  and  destined  to  points  In 
other  states;  some  of  the  other  14  cars, 
the  number  not  stated,  were  loaded  with  in- 
trastate freight,  and  tt6  destination  of  the 
remaining  cars  was  not  shown. 

The  plaintlfC  introdnced  the  train  record 
of  the  op^tlon  and  movement  of  engine 
560  from  AprU  1,  1919,  prior  to  the  death 
of  Hr.  W^ne,  to  Jnne  1,  1919,  a  period  of 
60  days,  Aowti^  the  trips  or  nm^  made  by 
the  engine,  tbe  train  pulled,  and  ttie  char- 
acter of  the  freight  banled.  This  train  rec- 
ord constitates  all  tiie  erldenoe  offered  In 
the  trial  as  to  the  operations  and  movements 
of  engine  660 ;  and,  In  the  absence  of  any 
evidence  to  the  contrary,  it  is  presumed  In 
p<^nt  of  fact  Qiat  this  engine  was  asdgned 
and  used  only  in  pnUing  through  freight 
trains..  The  train  records  showed  that  on 
each  and  every  trip  during  the  period  of 
time  mentioned  engine  560  polled  a  freight 
train  containing  cars  loaded  irith  intrastate 
and  cars  loaded  with  Interstate  freight,  un- 
less as  to  file  following: 

"May  1,  1919.  Engine  660,  Conductor  Ste- 
rens,  into  Tyler  9:50  p.  m.  from  Texarkana. 
Train  load  35  empty  box  ears  moTing  from 
Texarkana  to  Tyler." 

"May  27, 19ia  Engine  660,  extra,  Conductor 
Akers,  arrirhig  Tyler  10  a,  m.  from  Texarkana. 
Train  load  34  emptr  refrigerator  cart.  Moving 
Texarkana  to  Tyler,  and  one  carload  hay  from 
Boston,  Texas,  to  Lafkin,  Texas." 

Tbe  agent  of  appelant,  testifying  from  the 
company's  train  records  above  stated,  said: 

"These  ere  the  only  instances  in  whidi,  from 
the  records,  I  find  trips  made  by  eBsioe  560 
within  the  dates  mentiooed  In  which  there  was 
not  in  the  train  pulled  by  that  engine  interstate 
commerce.  Now,  recapitulatiDg  and  going  over 
my  evidence  of  Uie  in-bound  traina  into  Tyler, 
and  the  records  we  examined  faere  tbe  other 
day  and  these  records  here  now,  I  don't  think 
I  find,  with  two  possiUe  exceptions,  that  is, 
a  train  load  of  refrigerator  cars  to  Lofkin,  and 
a  load  of  empty  box  <»rB  to  Texarkana,  any 
trips  made  by  engine  660  in  which  there  was 
not  in  the  train  pulled  by  tbat  engine  inter- 
state commerce,  within  the  dates  mentioned, 
that  is.  April  1  to  June  1,  1919,  and  from  my 
recollection  of  the  records  that  we  went 
through  the  oth6r  day  I  don't  think  that  we 
find  that  there  was  a  train  that  moved  into 
Tyler  without  an  interstate  shipment  in  it; 
and  these  records  of  out-bonnd  trains  all  show 
interstate  shipments  in  tbe  train,  with  the  pos- 
sible exception  of  the  two  instances  just  spok- 
en of .  *  *  *  Eiach  one  of  those  trains  also 
contained  Intrastate  shipments  or  intrastate 
cars;  each  train  contained  intrastate  as  well 


as  interstate  shipments  or  cars  during  tiie  time 
inquired  about,  and  polled  by  engine  509.** 

And  as  to  the  above  train  of  May  27  tha 
same  witness,  continuing,  said: 

"On  May  27,  1919,  that  train  was  extra. 
That  train  consisted  of  a  train  load  of  empty 
refrigerator  cars.  I  traced  all  of  those  cars  tc 
see  whether  or  not  there  was  any  portion  of  tbe 
train  of  empty  refrigerator  cars  that  came  from 
Tenrkana  to  Tyler;  that  is  what  X  made  these 
records  from,  tbe  in-bound  records,  to  get  tbe 
out-bound  movements.  These  euvty  retriger- 
ator  cars  were  distributed  betwem  ^ler  and 
Lofkin  at  various  sidings  for  storage.  tboM 
places  at  which  they  were  distributed  were 
the  places  from  which,  at  that  season  of  the 
year,  they  were  shipping  berries  or  tomatoes. 
Tbe  principal  part  of  those  shipments  of  re- 
frigerator cars  from  those  points  on  the  Lofkin 
branch  were  made  to  Interstate  xH>ints— the 
principal  portion  of  tiiem  were  made  to  inter- 
state points,  that  Is.  to  points  outside  of  Tex- 
as." 

i 

I    The  evidence  thnefore  Justified  tbe  finding 
lot  fact^  Involved  In  the  Judgmait  of  tbe 
[trial  court,  that  (1)  the  railroad  company 
in  question  was  regularly  engaged  as  a 
!  common  canler  ot  inteistata  cosomerco  as 
I  wdl  as  of  Intxa^te  commerce;  and  (2) 
I  such  railroad  company  regularly  and  nni- 
I  formly  actually  used  engine  660,  In  eon- 
troversy,  both  before  and  after  the  injury 
in  suit,  in  baifilng  through  trelfl^t  trains 
over  Its  road,  and  that  each  of  these  throned 
freight  traina  hauled  by  this  raiglne,  with 
the  exception  of  one  train  on  May  1,  1019. 
I  was  oonumsed  of  cars  moving  interstate  oom- 
;  merce  and  of  cars  moving  intrastate  com- 
merce ;  and  <8)  such  railroad  company  main- 
tained at  T^er,  Tex.,  its  general  machine 
shops  and  a  roundhouse,  and  there  made 
repairs  and  "running  repairs'*  on  Its  engines, 
cars,  and  other  roIUi^  stodc ;  and  (4)  ttae 
I  deceased  was  an  ranployee  of  sndi  railroad 
i  company  in  the  rotmdhonse  at  Tylex,  Tex.. 
;  assigned  to  the  wmk  oC  assistant  or  helper 
In  making  r^uirs  on  tbe  tender  and  fi-ame- 
j  work  of  mglnes;  and  (5)  oigine  590,  on 
which  deceased  vras  working  at  the  mtnneot 
:  of  his  death,  was,  immediately  aftar  com- 
I  pleting  its  usual  round  trip  from  l^ler,  Tex., 
I  to  Texarkana,  Tex.,  of  April  23,  1019,  placed 
temporarily  In  the  roundhouse  for  "ronnlng 
repairs"  to  make  it  safe  for  service  on  the 
road. 

Marsh  it  Mcllwain^  of  l^ler,  for  apiwl- 
lant 

Johnson,  Edwards  &  Hughes,  of  Tyler,  for 
appellee. 

LHVT,  J.  (after  stating  tiie  facts  as  aliov^. 
The  appellant  requested  and  the  court  re- 
fused to  give  a  peremptory  Instruction  to  the 
Jury  to  return  a  verdict  for  the  defnidant 
Tbe  court  instructed  the  jury,  as  a  matter 
of  law,  that  the  character  ot  service  the  de- 
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ceased  was  employed  In  at  tlie  time  of  bis 
Injury  was  Interstate  commerce.  Siror  1b 
predicated  upon  the  mllng  of  the  courts  up- 
on the  ground  that— 

"there  was  no  evidence  that  deceased,  B.  F. 
Wynse,  at  the  time  be  received  the  im'ury  that 
'resulted  in  bis  death,  vas  then  employed  in  in- 


of  Tezaa  In  hauling  commerce  destinea'  to 
iwlots  In  another  state,  and  not  exclnsively 
used  in  hauling  Intrastate  commerce  be* 
fore  and  after  the  injury,  entitle  the  «n- 
ployee  performing  and  Injured  in  r^lr 
work  In  connection  with  the  engine  to  the 
beneflt  of  the  provision  of  the  federal  act 


terstate  commerce  within  the  meamng  of  the  ;  (Act  April  22.  1008  ITT.  S.  Gomp.  St  SI  8657- 
Federal  Employers*  Liability  Act  of  April  22,  [8660]].  although  at  the  time  Of  its  reimlr  the 


190S,  KOTeruin^  tbe  liability  of  an  interstate 
carrier  for  injury  to  its  employees  while  em- 
ployed in  Interstate  commerce;  bnt  all  the 
evidence  showing,  and  there  being  no  evidence 
otherwise  showing,  that  he  was  at  the  time 
engaged  in  making  repairs  in  the  -  roundhouse 
upon  an  engine  which  bad  been  used  in  bauUng 
over  the  railroad  company's  lines  freight  trains 
carrying  both  intrastate  and  interstate  freight, 
and  which  was  used  In  the  aame  way  after  the 
accident" 

The  question  for  decision  is  one  of  pure 
law,  It  Is  believed,  of  the  legal  effect  attach- 
ing to  the  facts  of  this  case.  It  is  clearly 
and  fully  established  from  the  eviden^ 
that  engine  660,  on  which  deceased  at  the 
very  moment  of  his  death,  in  the  afternoon 
of  April  24,  1919,  was  working  In  the  regu- 
lar course  of  his  employment,  (1)  was  actu- 
ally used,  regularly  and  uniformly,  between 
terminal  points  in  the  state  of  Texas,  in 
moving  through  freight  trains  containing 


engine  flnlsbed  its  round  trip  and  reached  its 
flnal  destination,  and  was  not  to  go  out  on 
Its  next  trip  banling  Interstate  freight  un- 
til such  Indefinite  time  as  .the  works  of  re- 
pair might  be  flnlsbed?  Or  02)  does  the 
particular  fact  that  the  engine  had  finished 
Its  round  trip  and  flaally  rea<aied  its  reg- 
ular terminal  ataticm,  and  was  then  nilaced 
in  tbe  roundhouse  for  purposes  of  repair, 
to  remain  there  until  sucb  time  as  the  work 
of  repairing  might  be  finished,  afflrmattrely 
show  that  the  employee  performing  and  In- 
jured in  the  repair  work  on  the  engine  is 
not  entitled  to  the  provislcms  of  tbe  federal 
act? 

[1]  The  test  of  "employment  in  such  serv- 
ice," under  tbe  federal  act  In  aues^irai,  as 
stated  by  tbe  United  States  Supreme  Court, 
la: 

"Was  the  employee  at  the  time  of  the  iajmr 
engaged  In  interstate  transportation  or  in  work 


interstate  as  well  as  Intrastate  commerce,  1  »o  closely  related  to  it  as  to  be  practically  m 
and  was  not  exclusively  used  In  "covins  i  pJ^' o' >t[*^^fe«  Ry^^^^^ 
trains  containing  Intrastate  commerce. ,  up  ^SrrKirCoT  Ila^lngtor  241  U.  S.  m,  36 


to  the  time  It  was  taken  to  the  roundhouse; 
and  (2)  was  placed  in  the  roundhouse  In 
Tyler,  Tex.,  for  purposes  of  repair,  at  3 :40 
o'clock  a.  m.,  April  23,  1919,  after  It  had 
reached  Us  terminal  station  at  Tyler,  Tex., 
anA  had  finished  Its  round  trip  of  the  day, 
and  remained  there  In  the  roundhouse  until 
6  o'clock  p.  m.,  April  26, "  1919,  when  the  re- 
pairs were  completed,  and  It  was  then  mark- 
ed "O.  K.,  ready  for  service,"  and  (8)  at  9:30 
o'clock  a.  m.,  April  27,  1819,  actually  began 
to  move  Ifl  its .  trip  from,  ^^ler,  Tex.,  to 
Texarkana,  Tex.,  hauling  cars  containing 
both  Interstate  and  Intrastate  commerce ; 
and  (4)  was  actually  used,  regularly  and  un- 
iformly, between  points  In  Texas,  In  haul- 
ing through  freight  trains  containing  Inter- 
state as  wen  as  intrastate  freight,  and  not 
used  exdusively  In  hauling  intrastate  freight, 
after  the  repairs  were  made  on  It  In  tills 
connection  it  further  appears  tiiat  while 
Tyler.  Tex.,  was  tbe  home  terminal  of  engine 
S60,  and  It  bad  ended  its  customary  state 
trip  at  that  place,  tbe  Journey  of  the  usual 
interstate  shipments  it  pulled  did  not  end 
at  ^ler,  Tex.,  but  were  regularly  .further 
forwarded  In  througb  freight  trains  to  their 
dratination,  drawn  by  other  engines  like- 
wise used  as  engine  560  between  points  in 
the  state. '  Tbe  controlling  questions,  then, 
orislng  for  deteitninati<Hi,  are:  (1)  Does 
tbe  fact  that  the  engine  was  regularly  and 
uniformly  used  between  points  In  tbe  state 


Sup.  Ct  617,  60  h.  Ed.  941. 

And  applying  this  test,  the  Supreme  Oourt 
has  plainly  decided  that  an  employee  is  en- 
titled to  tbe  provisions  of  the  act  when  In- 
jured by  reason  of  the  work  of  "repatrlniT 
or  "operating"  or  performing  duties  con- 
nected with  cars,  engines,  bridges,  tracks, 
and  pumping  stations  of  railroads,  because 
the  work  so  done  is  Indispensable,  and  so 
closely  related  to  "Interstate  transportaticm" 
-as  to  constitute  It,  In  practice  and  1^^  ef- 
fect, a  part  of  It,  provided  the  evidmce  af. 
firmatively  shows  such  Instruments  or  em- 
ployment are  In  actual  use  or  service  in  the 
transportation  of  Interstate  commerce  at 
the  given  time  of '^e  injury"  suffered  by  tiie 
employee.  Pedersen  v.  By.  Cv.,  229  U.  S. 
146,  38  Sup.  Ct  648,  67  liL  Bd.  1126,  Ann.  GaH. 
1914G.  168;  Ry.  Go.  T.  Collins,  253  U.  S.  77, 
40  Sup.  Ct.  450,  64  L.  Ed.  790;  »y.  Cb.  t. 
Wright,  239  n.  S.  648,  86  Sup.  Ct  186,  00 
L.  Ed.  431;  Hy.  Co.  t.  Otos.  239  U.  S.  849, 
36  Sup.  Ct  124,  60  U  Ed.  822;  Ry  Co.  t. 
Bower,  241  U.  S.  470,  86  Sup.  Ct.  624,  60 
L.  Ed.  1107;  Ry.  Co.  v.  Zacbary,  232  U.  S. 
248,  84  Sup.  Ct  805.  68  li.  Ed.  691,  Ann.  Gas. 
1914C,  159;  Ry.  Ga  t.  Delk,  220  U.  S.  680, 
31  Sup.  Ct.  617,  65  Ed.  691.  And  unless 
tbe  evidence  affirmatively  shows  that  the  in- 
strument, at  tiie  given  time  of  "the  injury** 
suffered  by  tbe  employee,  Is  in  actual  use  in 
"Intorstate  transportation,**  the  test  laid 
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down  is  not  met  and  the  act  does  not  aiq>ly 
to  the  case.  By.  Co.  t.  Harrington,  241  U. 
S.  177,  36  Sup.  Ct  B17,  60  L.  Ed.  941 ;  Ry. 
Co.  T.  Turkonls.  238  U.  S.  439,  35  Snp.  Ct 
902,  59  L.  Ed.  1397 ;  Ry.  Co.  v.  Behrens,  233 
U.  S,  473,  34  Sup.  Ct.  646,  58  L.  Ed.  1051, 
Ann.  Cas.  1914C,  163.  And,  further,  the  in- 
tention to  use,  and  the  purpose  to  do,  after 
the  injury,  viewed  from  "the  time  of  the  In- 
Jury,"  are  "remote  probahilltles"  or  "acci- 
dental later  events,"  not  having  direct  rela- 
tion to  the  actual  use  of  the  instrument  or 
service  of  employment  at  the  time  of  the  In- 
jury. For,  as  s'tated  In  the  Behrens  and 
Yurkonls  Cases,  supra. 

mere  fact  that  the  coal  might  be,  or  was 
intended  to  be,  used  in  the  conduct  of  interstate 
commerce  after  the  same  was  mined  and  trans- 
ported" is  immaterial  under  the  statute;  and 
"that  he  [the  injured  employee]  was  expected, 
upon  the  completion  of  that  task,  to  engage  in 
another,  which  would  have  been  a  part  of  Inter- 
state commerce,'*  did  not  make  the  injury  one 
received  by  the  plaintiff  while  he  was  engaged 
in  interstate  commerce. 

In  the  cases  of  Pederaen  and  Collins,  sn- 
pra,  It  was  said  that  a  bridge,  track,  or  pump- 
ing station  regularly  used  as  an  instmmen- 
taMty  of  Interstate  commerce  is  onptoyed  in 
Interstate  trwmwrtatlai  at  the  time  .the  re- 
pairs are  commraced  or  work  done;  sadi 
instrumentalities,  in  their  very  nature,  are 
assigned  to  interstate  commerce;  and  there 
Is  no  distinct  or  separable  interval  or  ^veu 
time  in  which  they  conld  be  devoted  to  In- 
trastate commerce  or  to  no  commerce  at  alL 
Tbey  are  fixtures  permanently  devotedi  and 
can  be  so,  to  actual  use  in  Interstate  com- 
merce, and  impossible  of  "use  exclusively"  In 
intrastate  traffic  so  long  as  the  railroad  Is 
hauling  Interstate  commerce  at  alL  They  are 
never  out  of  use  for  interstate  commerce.  A 
bridge,  like  the  railroad  of  which  It  Is  a  com- 
ponent part,  is  permanently  and  Immediate- 
ly there  in  readiness  for  its  next  regular, 
and  customary  use  of  trains'  to  pass  over 
it,  in  orderly  and  schedule  time,  containing 
interstate  commerce,  But  the  actual  rela- 
tion and  connection  that  railroad  bridges  and 
like  fixtures  have  to  interstate  transporta- 
tion are  not  similar  and  entirely  like  Uiat 
of  "cars"  and  "engines"  at  the  given  time  of 
"the  injury"  to  the  employee.  "Cars"  and . 
"engines,"  unlike  fixtures,  are  ambulatory 
and  capable  of  "movement,"  and  can  be  on^ 
assigned  to,  or  have  connection  with,  "trans- 
portation" of  persons  and  property  that  is 
"interstate"  in  its  character  by  means  of 
trips  or  Journeys  hauling  or  moving  aucb 
commerce.  They  can  be  used  "exclusively," 
either  regularly  or  oceaBionally,  in  Intra- 
state commerce;  and,  unlike  a  bridge  or 
track,  an  engine  or  car  can  terminate  and 
finish  each  o(  Its  regular  trips.  When  the 
particular  trip  hauling  interstate  freight  Is 
finished,  and  it  has  reached  its  destination, 


then  whether  It  goes  out  on  anottier  trip,  or 
ever  goes  again  in  interstate  transportation, 
is  entirely  dependent  upm  the  subsequent 
purpose  and  Intention  of  the  comitany  in 
req>ect  thereto.  Its  daily  work  Is,  In  a  way, 
like  that  of  an  employee.  After  an  employee, 
of  the  railroad  assigned  to  Interstate  work 
has  finished  his  day's  work  and  has  left  the 
premises,  be  Is  not  engaged  In  Interstate 
commerce,  within  the  m«inlng  of  the-  act, 
in  the  Interval  until  he  has  returned  to  the 
premises  and  his  usual  work.  And  it  was 
because  of  the  evident  differences  in  the 
actual  relation  of  the  two  kinds  of  Inatm- 
mmtalities'  to  interstate  commerce  at  the 
time  of  the  Injury  that,  In  the  case  of  Ry. 
Co.  V.  Winters,  242  U.  S.  353,  37  Sup.  Ct 
170,  61  L.  Ed.  358,  Ann.  Cas.  1918B,  54, 
the  Federsen  Cas^  supra,  was  distinguished 
on  the  facts  by  the  langnage  of  the  opinion, 
viz.: 

"This  [referring  to  the  state  of  facts  proven 
in  the  case  concerning  the  use  of  the  engine]  is 
noit  like  the  matter  of  repairs  upon  a  road  per- 
manently devotA  to  commeroe  amons  the 
states." 

(21  And  it  Is  thought  by  a  majority  of  this 
court  ttmt  the  Winters  Case,  supra,  rules 
the  Instant  case,  In  their  view  that  isbere 
now  given.  In  the  Winters  Case,  as  in  the  In- 
stant cas^  the  Injured  employee  was  engaged 
in  making  "repairs"  in  tba  roundhouse  upon 
"an  engine."  The  engine^  before  the  Injury, 
"ha'd  been  used  in  the  hauling  of  freight 
trains  over  the  defendant's  line  of  road," 
SLBd  "which  freight  trains  hauled  both  Intra- 
state and  Interstete  commerce,"  and  *it  was 
BO  used  after  the  plaintUTs  injury."  It  was 
specifically  shown  both  that  the  «igine  was 
in  the  roundhouse  for  .repairs  only  at  a  time 
between  October  18  and  October  21,  about 
three  days,  and  that  at  the  time  the  engine 
was  placed  in  the  roundhouse  it  had  Just 
finished  ite  trip  to  MarshalltowD.  pulling  a 
Crefght  train  carryii^  both  Interstate  and 
intrastate  freight;  and  the  first  ttme  It  was 
used  after  the  injury  on  October  21  it  pulled 
a  freight  train  carrying  both  interstate  and 
intrastate  freight  out  of  Marshalltown.  Al- 
so see  the  case  in  126  Minn.  260,  148  N.  W. 
106.  The  United  States  Supreme  Court  held 
that  the  facts  proven  were  "not  sufficient 
to  bring  the  case  under  the  act."  .The  ruling 
was  one  of  pure  law,  of  the  legal  effect  at- 
taching to  the  facts  proven.  Aa  outlined  by 
the  court,  "it  does  not  appear  that  this 
engine"  (1)  "was  destined  especially  to  any- 
thing more  definite  than  such  business  as 
It  might  he  needed  for,"  and  (2)  "it  was  not 
interrupted  in  an  Interstate  haul  to  be  re- 
paired and  go  on,"  and  (3)  "had  not  yet  be- 
gun upon  any  other  interstate  business," 
and  (4)  "at  the  moment  it  was  not  engaged 
In  eitlier'"  traffic.  The  ruling  was  made  not- 
withstanding the  fact  appeared  affirmatively 
that  the  engine  on  the  last  trip  before  re- 


Digitized  by  Google 


Tex.) 


PATNE  T.  WTlfNE 
(ISS  S.W.) 


«16 


pairs,  and  on  the  first  trip  after  the  Injury, 
was  actually  used  in  interstate  transporta- 
tion. The  court  seemed  significantly  to  ob- 
serve In  respect  to  such  proof  of  "actual  use" 
of  the  engine  that  "it  had  simply  finished 
some  Interstate  business,  and  had  not  yet," 
meaning  at  the  time  of  the  injury,  "begun 
upon  any  ottier."  And  the  court  finally  and 
plainly  stated  that— 

"its  character  as  an  instrument  of  commerce 
depended  on  its  employment  at  the  time,  not 
upon  remote  probabilitiea  or  upon  accidental 
later  events." 

The  effect,  it  Is  erldent,  of  the  ruling  Is 
Qiat  the  evldeDCe  respecting  the  "actual  nse" 
of  the  engine  in  Interstate  tTanqtwtatlon, 
both  before  and  after  the  time  It  was  put 
Id  the  roundhouse  for  repairs,  oould  not  be 
le^Ily  construed  as  relating  and  api^cable 
to  "the  time  of  Injury,"  In  face  of  and  not- 
withstanding the  affirmative  fact  that  the 
engine  had  finished  Its  trip  and  was  in  the 
roundhouse,  out  of  any  service  In  commerce, 
althongh  temporarily  so  merely  for  the  pur- 
pose of  repairs.  It  Is  thought  the  Winters 
Case  was  so  considered  in  Ry.  Co.  v.  Collins, 
supra.  It  Is  manifest,  we  believe,  that  the 
court  did  not  mean  to  suggest,  and  to  have 
the  opinion  construed  as  holding,  that  If  the 
evidence  bad  ^own  a  more  constant  and  reg- 
ular use  of  the  engine  In  hauling  Interstate 
freight,  or  was  not  in  "exclusive"  intrastate 
service,  that  then  in  that  event  such  evi- 
dence of  "use"  would  have  changed  the  rul- 
ing. It  is  thought  tiiat  the  opinion  in  that 
caae  broadly  hdd,  and  intended  to  so  bold, 
that  an  engine  can  be  assigned  to  interstate 
commerce  only  through  means  ot  special  trip 
movements,  and,  as  the  engine  in  that  case 
had  finished  its  round  trip  and  reached  Its 
final  destination  and  was  placed  in  the 
Toimdhouse;  out  of  any  service  in  commerce, 
althongh  temporarily  so  merely  lor  purposes 
of  repair,  that  legally  It  conclusively  appear- 
ed as  a  fact  that  the  engine  was  not  in  move- 
ment or  readiness  to  move  In  "interstate 
tran^wrtation,"  within  the  meaning  of  that 
term,  at  and  during  the  time  the  repairs  in 
the  roundhouse  were  being  made  upon  it, 
and  therefore  the  case  was  not  within  the 
terms  of  the  law  showing  injury  at  the  pre- 
cise time  "while  ^gaged  In  Interstate  trans- 
portation." As  an  engine  can  only,  as  there 
held,  be  assigned  to  interstate  commerce  by 
means  of  special  trip  movement  hauling  In- 
terstate comm«ce,  then  this  ruling  was  In 
accordance  with  the  other  decisions  of  that 
court  in  laying  down  the  rule  to  trace  the 
point  of  beginning,  continuance,  and  ter- 
mination of  a  trip  or  journey  of  engines  and 
cars  in  "Interstate  transportation.*' 

As  the  Instant  case  Is  ruled  by  the  law  of 
the  Winters  Case,  in  our  view  it  is  conclud- 
ed that  the  Judgment  should  be  reversed, 
and  Judgment  here  rendered  in  favor  of  the 
an^lBD^  ▼Kb  colts  of  appeal  and  ot  the 


trial  court.   Otherwise  the  judgment  sbonM 

be  affirmed. 

The  writer,  though,  does  not  agree  In, 
and  dissents  from,  the  conclusion  of  the 
majority  of  the  court  that  the  l^al  effect  at- 
tachhig  to  the  facts  is  not  to  entitle  the  plain- 
tiff to  the  provision  of  the  act.  We  do  not 
disagree  that  the  evidence  shows  in  point 
of  fact  that  the  engine  at  the  time  It  was 
placed  in  the  roundhouse  for  repairs  was 
regularly  used  In  pulling  through  freight 
trains  containing  both  Intrastate  and  Inter- 
state commerce,  and  had  finished  the  par- 
ticular rotmd  trip  In  road  service  hauling 
interstate  commerce. 

The  Winters  Case  is,  1  thlnb,  different 
from  and  do^  not  rule  the  Instant  case,  In 
that  the  engine  in  the  instant  case  was  as- 
signed to  and  regularly  used  in,  pulling 
through  freight  trains  in  interstate  trans- 
portation of  commerce  to  the  time  It  was 
placed  in  the  roundhouse  for  repairs.  In  the 
Winters  Case  the  court  construed  the  evi- 
dence as  a  whole,  as  showing  that  the  engine 
was  not  as  a  fact  assigned  to  regular  use 
in  hauling  Interstate  freight,  but  used  in 
special  trip  movements  in  hauling  interstate 
freight  and  consequently  the  fact  of  its  re- 
lation or  nonrelatlon  to  interstate  commerce 
at  the  time  of  the  Injury  was  dependent  upon 
mere  trip  movements.  And  as  the  engine 
there  did  not,  under  the  proof,  come  within 
the  test  of  mere  trip  movements,  which  is 
that  of  actual  movement  or  readiness  there- 
for on  the  road  at  the  time  In  taanllDS  ears 
containing  interstate  commerce,  the  court 
concluded  that  the  facts  proven  were  *^ot 
sufficient  to  bring  fbe  caae  under  the  act." 

The  decisions  supra,  under  whidi  Is  form- 
ulated the  test  mentioned  above  laid  down 
by  the  United  States  Supreme  Court,  de- 
fine when  and  how  far  a  given  Instrument 
used  In  railway  transportation  Is  connected 
with  and  c^n  be  assigned  to  Interstate  com- 
merce, which  Is,  as  to  "cars'*  and  "engines," 

(1)  when  the  engine  or  car  is  assigned  to 
regular  use  In  hauling  interstate  freight;  or, 

(2)  if  not  assigned  to  regular  use  in  hauling 
Interstate  commerce,  then  when  assigned  to 
use  In  any  special  trip  or  occasion,  and  in 
actual  movement  or  readiness  therefor.  In 
hauling  Interstate  freight  at  the  time  of 
the  injury  to  the  employee ;  or  (3)  In 
actual'  transit  or  readiness  therefor  at 
the  time  of  the  Injury,  between  two  states. 
The  term,  as  used  in  the  test,  "engaged 
in  interstate  transportation,"  is  not  con- 
strued, as  to  "cars"  and  "engines,"  by 
the  Supreme  Court  broadly  to  relate  and 
have  reference,  and  consequently  of  applica- 
tion in  every  case  alike,  only  to  actual  trip 
movement  or  readiness  therefor  lu  hauling 
interstate  freight.  The  term  signifies,  as 
construed,  the  business  of  interstate  com- 
merce and  the  connection  or  relation  of  the 
aiglne  or  car  thereto,  rtthei  Tegolarly  or  in 
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special  Instances.  And  the  simple  questlan 
In  each  case  left  open  for  determination  is 
that  of  whether  or  not  the  particular  instra- 
ment  or  employment  In  point  of  fact  comes 
within  one  of  the  three  groups  above  men- 
tioned, and.  If  BO,  which  one  If,  for  In- 
stance, the  partlcQlar  engine  or  car  In  point 
of  fact  comes  within  group  2  above,  of  as- 
signment to  use  in  a  special  trip  movement 
In  hauling  interstate  commerce,  then  such 
engine  or  car  has  connection  or  relation  to 
interstate  commerce  it  there  were  a  begin- 
ning, conUnuance,  and  no  termination  of  the 
trip  in  "interstate  tramq^ortatlon."  Like- 
-  wise,  If  the  partlcnlar  engine  or  car  in  point 
of  fact  comes  within  group  1,  of  assignment 
to  regular  use  in  hauling  throng  freight 
trains  containing  interstate  ccnnnierce,  and 
th^  Is  such  regular  use,  then  such  engine  or 
car  has  connection  or  relation  to  Interstate 
oconmercft  The  holding  that  a  "car"  or  an 
"engine"  can  be  assigned  to  interstate  com- 
merce^ and  is  SD  assigned  what  set  aside  and 
regularly  used  in  Interstate  transportation,  is 
authorized-  by  the  "dining  car"  case  of  John- 
son T.  Southern  Pac.  B.  Ca,  196  U.  S.  1,  26 
Sop.  Ct.  158,  48  li.  JSd.  863.  It  is  dear  from 
both  the  Pedersrai  and  the  Oolllns  Cases, 
sumn,  that  a  railroad  bridge,  track,  or  pump- 
ing statimi  can  be  devoted  r^larly  to  the 
tran«portatl(»  of  interstate  commerce^  The 
"dnal  uses"  in  the  two  branches  of  commerce 
do  not  necessarily  make  a  bridge,  track,  or 
pumping  station  any  the  less  instrummtall- 
ties  In  Interstate  commerce,  because,  in  their 
very  nature,  there  is  no  suflBcient  definite 
and  fixed  Interval  of  time  between  the  uses 
of  snch  instrumentalities  In  the  two.  Why 
cannot  an  "engine"  or  "car,"  as  much  so  as 
fixtures.  In  fact  be  devoted  regularly  to  In- 
terstftte  transportation?  Then  wherein  Is 
the  difference?  The  difference  Is  only  that, 
as  to  cars  and  engines,  which  are  ambula- 
tory, the  proof  In  each  case  must  afllrma- 
tively  show  that  the  "car"  or  "engine"  has 
connection  with,  or  Is  regularly  used  in, 
"interstate"  transportation,  and  not  "exclu- 
sively" used  in  "Intrastate"  transportation 
generally  nor  specially  on  the  occasion  at  the 
given  time  of  "the  Injury"  In  suit.  When 
that  question  is  settled,  then  the  case  here 
is  settled.  Then  the  engine  being  regularly 
used  in  Interstate  transportation,  as  here, 
the  placing  of  the  engine  in  the  roundhouse 
for  repairs  upon  completion  of  the  particu- 
lar round  trip  on  the  road  would  not,  it  Is 
thought,  legally  operate  to  withdraw  It  tr<m 
any  relation  to,  or  connection  with.  Inter- 
state commerce-  Repair  of  a  bridge  or  track 
does  not  operate  to  withdraw  it  from  Inter- 
state commerce.  And  if,  as  It  was,  the  en-, 
gine  was  connected  with,  or  regularly  used 
in,  transportation  of  interstate  commerce  at 
the  given  time  it  was  placed  in  the  round- 
house for  repairs,  then,  it  is  believed,  neither 


the  fact  that  a  roundhouse  w^s  the  place 
selected  for  the  repairing,  nor  the  lengUi  of 
time  here  shown  required  for  the  repairs, 
can  change  the  legal  situation. 

In  these  views,  I  condode  that  tbe  Judg- 
ment should  be  affirmed. 


THOMASON  «t  aL  v.  MeENTIRE  at  ax. 

(No.  9522.) 

(Court  of  Civfl  App«alB  of  Texas.  Port  Worth. 
March  28, 1921.  Rehearing  Denied  Sby  SO. 
1921.) 

1.  Appeal  asrf  arrar  «»76»-Appellaatfa  briefs 
aoospted  at  a  praper  prasaataUoa  of  ease  la 
absenoa  sf  reply  krfefe. 

In  the  absence  of  reply  brisfa  by  appdlces, 
the  Oeart  of  Civil  Appeals  is  antiiorised  to  ac- 
cept appellant's  briefs  as  a  proper  presentation 
of  the  case,  without  sn  examination  of  the 
record  under  court  rules  40  and  41  (142  S.  W. 
xiv). 

2.  Mlaes  asd  siiReralt  «s»58— Lessen  held  aa- 
tltled  to  eaaesllatioB  of  lease  proeared  ky 

fraud. 

Where  oil  and  gaa  lease  was  procured  by 
lessee's  promise  that  he  would  transfer  the 
lease  to  a  corporation,  and  where  such  promise 
was  made  by  the  lessee  without  the  intention  to 
perform  ft  and  for  the  fraudnlent  purpose  of 
deceiving  the  lessors,  and  where  tbe  lessors 
were  In  fact  decrtved  thereby,  ttie  lessors,  on 
tbe  lessee's  fsUure  to  comply  with  sudi  ^mfse, 
were  entitled  to  a  caneeUatiim  of  tbe  lease. 

3.  Mines  and  minerals  ^974  —  Purchaser*  af 
Interest  Is  lease  held  set  laaaesat  puroliasan 
wtthoat  nstfee  ef  fraad  wHMi  had  ladeeed 
•xsoutloa  of  leaser 

Leasers  were  entitled  to  eancellatlon  of 
fraudulently  proenrad  oil  and  gaa  leaae  as 
against  Uiird  persons  who  bsd  pardiaaed  in- 
terests in  lease  from  the  lessee  at  a  time  when 
they  knew  or  by  tbe  exercise  of  reasonable  dU- 
igeoce  should  have  known  that  the  lessee  had 
induced  the  execution  of  the  lease  by  a  promise 
to  transfer  lease  to  a  corporation  and  to  give 
the  lessors  stock  therein,  made  without  the  in- 
tention to  perform  tbe  promise,  and  for  tbe 
fraodnlent  purpose  of  deceiving  the  lessora;  the 
tiiird  persona  not  being  innocent  pnrdiasera 
without  notice. 

4.  Limitation  of  aotlens  ^=>I99(2)  —  Laesera' 
discovery  that  lessee  had  not  transferred  lease 
did  net  start  as  niattsr  of  law  niaalag  of  lim- 
itations against  aotlaa  to  oasoel  fer  fraed. 

Where  the  lessor  was  blind  and  illtterate 
and  had  confidence. in  and  trusted  the  lessee  to 
carry  out  bis  promise  to  trantfer  tbe  leaae  to 
a  cwporation  by  whidi  promise  leasee  had 
fraudulently  induced  tbe  lessor  to  execute  the 
lease  without  intending  to  comply  therewith,  the 
mere  discovery  that  the  lease  had  not  been 
transferred  to  the  corporation  did  not  as  mat- 
ter of  law  charge  lessor  with  knowledge  of  the 
fraud  BO  as  to  start  the  running  of  the  statute 
of  llmitetiona. 
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5.  Limitation  of  action*  «=»73(3)— Llnltatlons 
■ot  available  defense  against  wife  aalng  to 
cancel  lease  affeoting  homestead. 

In  a  hasband  and  wife's  action  to  cancel  oil 
and  cas  lease  on  their  homestead,  the  defense 
of  llmftation  was  not  avaflable  agatnet  the  wife 
by  reason  of  her  coverture. 

6.  Appeal  and  error  ^1096(3)  •—  Opinion  on 
prior  appeal  not  oonelnshre  on  subsequent  ap- 
peal aa  to  lasne  not  raised  during  flret  trial. 

Opinion  on  former  appeal  wan  not  condn- 
alve  on  a  snbseqnent  appeal  on  Issne  not  mined 
during  fhe  flrat  triaL 

On  Motion  for  Bebearing. 

7.  Mines  and  mlnerala  «=958— Evidence  held  to 
prove  that  stnek  lomea  had  agrood  to  give 
lesaom  wan  worthlans. 

In  lessors*  action  to  cancel  oQ  and  gen 
lease,  evldeoco  M4  to  proTO  that  corporate 
stock  which  lessee  had  agreed  to  transfer  to 
leaaom  waa  worthless. 

Appeal  from  District  Ooort,  St^bena  CSoon- 
tj;  W.  B.  Ely,  Judge. 

Action  by  S.  3.  BCcBntire  and  wife  against 
6.  J.  niomasoD,  In  wblCh  Q.  W.  ISionuuMm 
and  anotber  fnterrened.  Jodgmott  for  plaln- 
tUfs,  and  defendant  and  Interrenera  appeal. 
Afflnned.  * 

See,  also,  210  S.  W.  eS6S. 

H.  G.  McConneU  and  EX  D.  McEenzle.  botb 
of  Haskell,  and  Wm.  B.  Hawkins,  of  Austin, 
for  appellants. 

J.  R.  StubUefleld.  of  Bastland,  for  appel- 
lees. 

DUNKLIN,  J.  G.  J.  Thomason,  defendant, 
and  G.  W,  ThomaBon  and  T.  L.  Thomapon, 
interveners,  have  appealed  from  a  judgment 
In  favor  of  S.  J.  McEntlre  and  wife,  plain- 
tiffs, canceling  a  certain  Instrument  in  writ- 
ing executed  by  plaintiffs  and  alleged  to  con- 
stitute a  cloud  upon  their  title  to  a  tract  of 
land  situated  In  Stephens  connty.  That  in- 
strument was  as  follows: 

"The  State  of  Texas,  Coanty  of  Stephens: 

"Know  all  men  by  these  presents  that  we, 
S.  J.  McEntire  and  wife,  S.  A.  McEntire,  of 
Stephens  county,  Tex.,  the  party  of  the  first 
part,  in  consideration  of  the  sum  of  ¥1.00  paid 
by  G.  J.  Thomason,  party  of  the  second  part, 
the  receipt  of  lYhich  is  hereby  acknowledged, 
and  the  further  consideration  hereinafter  men- 
tioned, have  granted,  bargained,  sold,  and  con- 
veyed, and  do  by  these  presents  grant,  barg^n, 
sell,  and  oonvey,  unto  the  parties  of  the  second 
part  their  heirs  and  assigns,  all  of  the  coal, 
oil,  and  gas  and  other  mlnerala  in  and  under 
the  following  described  land,  together  with  the 
right  of  ingress  ai^  egress  at  all  times  for  the 
purpose  of  drilling,  mining,  and  operating  for 
mineralB,  and  to  conduct  all  operationB  and  to 
lay  all  pipes  -and  railway  necessary  for  the 
production,  mining,  and  the  transportation  of 
the  coal,  <^  gas,  water,  or  other  minerals,  and 
shall  have  the  right  to  remove  all  madiinery. 
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flzturea  and  Imiirovements  placed  thereon  at 
,  any'  time,  reserving,  however,  to  the  parties  ot 
the  first  part  their  proportionate  part  of  cash 
dtvidends,  which  shall  he  determined  by  the 
number  of  shares  of  atock  owned  by  them,  and 
such  payment  made  ijnarterly  without  demand, 
said  land  being  described  as  following,  to  wit: 
160  acres  known  as  S.  W.  sec.  No.  10,  block 
7,  S.  P.  Ry.  Co.  Cert.  17/632,  behig  situated  in 
Stephens  county,  Tex.,  and  more  particularly 
described  in  deed  records  of  said  county,  con- 
taining 160  atxea,  more  or  less. 
-  *TFo  have  and  to  hold  the  ahove-descrflwd 
premises  onto  the  said  parties  of  the  second 
part;  their  heirs  and  assigns,  upon  the  follow- 
ing conditions:  In  case  operation  for  either  the 
drilling  of  a  well  for  coal,  oil,  gas,  or  other 
minerals  la  not  commenced  and  prosecuted  with 
due  diligence  within  16  months  from  this  date 
on  the  above -described  premises  on  one  or 
more  of  their  leases  owned  by  parties  of  the 
second  part,  then  the  second  party  agrees  to 
pay  to  the  first  party  the  anm  of  10  per  cent, 
per  annum  on  par  vahie  of  each  Vtrilar  tjt 
atock  owned  by  first  party;  it  being  agreed 
that  the  first  party  is  to  take  shares  of  the 
capital  stock  ot  Diamond  Coal  Oil  &  Gas  Com- 
pany at  par  value  as  payment  Of  the  above- 
named  10  per  cent,  until  such  well  or  shaft  is 
commenced,  and  it  is  agreed  that  the  completion 
of  such  well  or  opening  up  one  mine,  gas  or 
oil  well  shall  be  and  operate  as  a  full  liquida- 
tion of  all  rental  onder  this  provision  dartng 
the  remainder  of  the  term  of  this  lease.  SnA 
payment  will  be  made  direct  to  the  holder  of 
said  stock. 

"In  case  the  parties  of  the  second  part 
should  bore  and  discover  either  coal,  oil,  gas, 
or  other  minerals,  then  In  that  event  this  grant, 
incnmbrance,  or  conveyance  shall  be  In  full 
force  and  effect  for  20  years  from  the  time  of 
the  discovery  of  said  prodnete,  and  as  much 
longer  as  coal,  oU,  gas,  water,  or  other  min- 
erals can  be  produced  in  paying  Quantities  there- 
on. Whenever  sales  are  lieing.  made  of  the 
product  on  the  land  above  described,  such  sales 
shall  be  added  to  the  sales  of  the  product  from 
all  leases  owned  by  the  parties  of  the  second 
part,  and  a  settlement  thereof  shall  he  made 
at  the  end  of  ea<di  quarter. 

"And  it  is  further  agreed  that  the  second  par- 
ties, their  heirs  and  assigns,  may  at  any  time 
hereafter  surrender  up  this  grant  and  be  re- 
lieved from  any  part  of  the  contract  heretofore 
entered  into  that  may  at  that  time  remain  un- 
fulfilled. Then  and  from  thereafter  this  grant 
shall  be  null  and  void,  and  no  longer  binding 
on  either  party. 

"It  Is  understood  between  the  parties  to  this 
agreement  that  all  conditions  between  the  par- 
ties hereunto  shall  extend  to  their  heirs,  ex- 
ecutors, adminiatrators,  and  assigns. 

"Witness  our  hands  this  18th  day  of  August, 
A.  D.  1909. 

"W.  R.  Powet  (WitnesB). 

"Heff  McEntire  (Witness). 

his 

'*B.  J.  X  McBntlre. 

mark 
"S.  A.  McEntire." 

Attached  to  instrument  is  a  cextlflnte 
of  a  notary  in  statutory  form  and  sufficient 
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on  its  face  to  bind,  both  grantors,  nnlesa 
title  attadE  made  tbereon  In  plaintiffs*  plead- 
ings bo  Biistatned. 

On  the  sanw  dsy  that  plalntifle  execated 
this  Instmment  O.  J.  mioniasoD  obtained  litre 
tnstmments  corering  idx  other  tracts  in  the 
same  vicinity,  owned  hy  persons  other  than 
plaintiffs  and  aggregating  1,S66  acres,  two 
ol  those  tracts,  being  owned  by  M.  F.  Ham 
and  wife,  and  later  instnunents  of  like  char- 
acter on  two  other  tracta  aggregating  593 
acres  in  the  same  vicinity,  the  Instrument 
relating  to  one  of  those  two  tracts  being  datr 
ed  in  October;  190d,  and  the  other  dated  in 
May,  1910. 

On  January  11,  1911,  6.  J.  Tfaomason  exe- 
cuted to  his  two  brothers,  G.  W.  Thomason 
and  y.  L.  ThomaEon,  who  are  Interveners  j 
herein,  a  written  conveyance  of  an  undivided  ^ 
two-thirds  interest  In  "aU  the  coal,  oil,  and  , 
gas  and  other  minerals  In  and  under"  all  j 
those  nifie  tracts  of  land,  in  the  description  | 
of  which  the  instruments  under  whitdi  G.  J.  | 
Thomason  clE^med  and  which  are  motioned  i 
aljove  were  spedfleally  referred  to ;  and  a  j 
cash  consideration  of  $2,400  paid  to  G.  J.  | 
Thomasou  by  interveners  was  recited.  That 
Instrumwit  was  never  filed  for  record  nor 
acknowledged  before  a  notary  public  or 
other  office. 

One  of  the  grounds  upon  which  plaintiffs 
based  their  suit  for  cancellation  of  the  in- 
strument was  fraud,  which  it  was  alleged 
was  practiced  upon  tbem  by  the  defendant, 
G.  J.  Thomason,  and  which  Induced  the  exe- 
cution f  the  instrument  It  was  alleged.  In 
substance,  that  prior  to  the  execution  of  the 
instrument  the  defendant  represented  that  a 
certain  corporation  Imowu  as  the  Diamond 
Coal,  Oil  &  Gas  Company  bad  large  flnauclal 
assets  sufficient  to  develop  the  mineral  re- 
sources, and  especially  the  coal,  which  it  was 
believed  existed  in  the  vldnlty  of  the  plain- 
tiffs' land ;  that,  if  the  people  living  In  that ; 
community  would  execute  to  Urn  miuoal' 
leues  on  their  respectlTe  tracts  of  land,  be 
wonid  thereafter  transfler  to  said  corpora- 
tion each  and  all  of  said  leasra,  and  in 
consideration  therefor  would  give  to  the 
lessors  stock  in  the  corporation  on  the  basis 
ot  9fi  pw  acre  of  the  land  so  leased;  that  it 
was  the  defendant's  purpose  tQ  build,  or 
have  the  cwporatton  to  bnlld,  a  railroad  In 
the  immediate  vicinity  of  the  plaintiffs*  land 
for  the  purpose  of  dilpplng  all  coal  that 
might  be  mined,  and  that  the  said  corporation 
would  have  abundant  resources  to  perform 
all  sucb  undertaking.  It  was  further  allied 
that  plaintiffs,  relying  upon  the  truthfulness 
and  good  faith  of  said  representations,  were 
thereby  induced  to  execute  the  Instrument 
in  controversy;  that  each  and  all  of  said 
representations  were  false  and  were  fraudu- 
lently made  by  the  defendant  to  Ittdu<»  the 
axeeatlon  of  the  Instrument ;  that  the  rep- 
resentations 80  made  by  the  defendant  to 


txKjot&e  all  of  said  leases  to  aaid  corporation 
were  made  with  no  intention  to  perform  tbe 
same;  and  that,  pursuant  to  the  said  fraud- 
ulent scheme  and  intent  then  moving  hlm,^ 
tbe  defradant  has  never  transferred  any  of 
said  leases  to  said  corporation,  but  has  held 
and  claimed  them  in  his  own  name  and  right. 

Another  ground  for  cancellation  was  tbe 
alleged  abandonment  of  any  and  all  rights  or 
beueflts  conveyed  by  the  Instrument. 

A  further  ground  upon  which  a  cancellation 
was  sought  was  that  the  property  described 
in  the  Instrumoit  was  the  homestead  of  the 
plaintiffs  at  the  time  the  instrument  was 
executed,  and  that  the  same  was  not  signed 
and  acknowledged  by  plaintiff  Mrs.  McEnUre 
as  her  voluntary  act  and  deed,  in  compliance 
with  the  statutes  In  such  oases  made  and 
provided,  and  that  that  fact  was  kuown  to 
the  defendant  at  the  time  the  instrument  was 
delivered  to  him. 

It  was  further  alleged  that  the  cash  con- 
sideration of  $1  recited  in  the  instrument 
was  never  paid;  that  'while  plaintiffs  receiv- 
ed stock  In  tbe  corporation  at  the  rate  of  $5 
per  acre  for  the  lease  on  their  laud,  the  same 
was  wholly  worthless,  and  that  the  corpora- 
tion had  never  owned  any  assets  whatever; 
tliat  the  defendant  did  not  begin  mining 
operations  within  the  time  specified  In  the 
instrtunent,  and  after  banning  the  same  did 
not  prosecute  the  same  with  diligence ;  and 
It  was  further  alleged  that  plaintiff  had 
never  received  any  stock  in  tbe  corporation 
as  rentals  for  delay  in  beginning  operations. 
The  truth  of  all  of  plaintiffs'  allegations  were 
put  in  issue  by  the  pleadings  of  the  defend- 
ant Ad  Interveners. 

In  their  pleadings  the  Interveners  further 
alleged  that  for  a  valuable  consideration 
paid  and  without  any  notice  of  the  fraud 
alleged  In  plaintiffs*  petition,  or  of  the  al- 
leged defective  acknowledgment  of  the  In- 
strument, they  had  purchased  from  the  de- 
fendant G.  J.  Thomason,  on  January  11, 
1911,  an  undivided  two-thirds  interest  in  all 
the  coal,  oil,  gas,  and  other  minerals  In 
plaintiffs'  land. 

The  defendant  also  Invoked  the  statutes 
of  limtthtlon  of  two  years  and  four  years 
as  against  the  plaintiffs*  suit. 

The  case  was  tried  before  a  Jury  on  special 
issues,  and  the  following  Is  the  substance  of 
the  findings  so  made: 

(1^  The  defendant,  G.  J.  Thomason,  by 
means  of  fraudulent  representations,  as  al- 
leged by  idaintiffs,  did  induce  the  plaintifTs  to 
execute  the  Instrument  in  controversy. . 

(2)  Plaintiffs  filed  this  suit  within  two 
years  after  discovering  such  fraud  and  with- 
in two  years  after  they  coy^A  have  discover- 
ed it  by  tbe  exercise  of  reasonable  diligence. 

(3)  The  defendant  G.  J.  ITiomaaon.  did 
not,  either  directly  or  indirectly,  pay  to 
plaintiffs  a  valuable  consideration  for  the 
lease  in  controversy. 

(4)  The  defendant  G.  J.  Thomason  did  not 
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begin  drllUug  operatloa  for  coal,  oil,  gas,  or 
otber  mlDerala  on  plaintiffs'  land,  or  any 
other  land  on  which  he  took  leases,  wftbln 
15  months  from  the  date  of  the  plaintiffs' 
lease,  and  did  not  prosecute  the  drilling: 
operations  thereafter  begun  with  due  dili- 
gence, 

(5)  Neither  defendant  nor  interveners  paid 
to  the  plaintiffs  10  per  cent  of  the  par  value 
of  the  stock  held  by  them  In  the  Diamond 
Coai,  Oil  &  Gas  Company,  either  in  money 
or  In  Steele  in  aald  company. 

(6)  No  welt  was  completed  nor  mine  opened 
upon  plaintiffs*  land,  or  any  other  land  leas- 
ed to  defendant  In  that  vicinity,  eithw  by 
defendant  or  by  the  Interveners. 

(7)  The  land  described  in  plaintiffs*  peti- 
tion was  their  homestead  at  the  time  the 
instrument  In  controversy  was  executed. 

(8)  PlalnOff  Sirs.  S.  A.  McEntlre  did  not 
sign  that  instrument  wllUngly. 

(9)  The  mineral  contract  In  controversy 
was  abandoned  by  both  defendant  and  In- 
terveners. 

(10)  The  defendant  and  the  interveners  aU 
abandoned  the  rights,  if  any  they  had,  to 
the  land  in  controversy. 

The  following  were  additional  special  is- 
sues requested  by  the  interveners,  with  the 
findings  of  the  jury  thereon: 

"Did  a.  W.  Thomason,  io  Jooonry,  1911,  pur- 
chase from  G.  J.  Thomason  one-tblrd  of  the 
minerals  conveyed  by  the  lease  in  controversy 
without  notice  of  the  claims  of  the  plaintiffs  in 
this  case  or  any  of  them,  and  did  he  pay  said 
0.  J.  Thomason  value  for  the  same  at  the  time? 
Answer:  No. 

"Did  O.  W.  Thomason,  in  Iflll,  purclwse  from 
Q.  J.  Thonwam  ona-third  ot  tht  minerals  in 
and  nnder  the  land  descril>ed  in  plaintiffs*  peti* 
tioa  for  a.  valuable  consideration  paid  at  the 
time,  and  without  notice  of  the  claims  of  Mrs. 
M^ntire  that  she  had  not  willingly  executed 
or  acknowledged  the  lease  in  controversy?  An> 
swer:  No. 

"Did  Y.  L.  Tbomason,  hi  January,  1011,  por- 
ebase  from  O.  J.  Thomason  ont>third  of  the 
minerals  conveyed  by  the  lease  in  controvert 
without  notice  of  the  claims  of  the  plaintiffa 
in  this  casei  or  uv  of  tbem,  and  did  he  pay  said 
O.  J.  TbosDasoa  vslne  for  the  same  at  the 
Ume?  Answer:  No. 

"Did  T.  L.  Thomason,  In  1911,  purchase  from 
O.  J.  Thomason  one-third  of  the  minerals  in 
plaintiffs'  petition  for  a  valuable  consideration 
paid  at  the  time  and  without  notice  of  the 
claims  of  Mrs.  MeBntire  that  she  had  not  vrill- 
Ingly  executed  or  aclmowledsed  the  lease  in 
controversy?  Answer:  No." 

The  last-mentioned  Issues  requested  by  the 
interveners  followed  and  were  made  subject 
to  the  refusal  of  the  court  of  Interveners'  re- 
quest for  a  peremptory  instruction  for  find- 
ings In  their  favor  on  those  issues. 

[1]  Counsel  for  appellees  have  not  seen  fit 
to  file  briefs  In  reply  to  elaborate  briefs 
filed  by  appellants.  In  the  absence  of  such 
r^ly  bi^efa,  we  would  be  authorized  to  ac- 
cept appellants'  briefs  as  a  proper- preaenta- 


T.  McENTIKE  .  019 
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tlon  of  the  case  without  an  examination  of 
the  record.  Hules  40  and  41  (142  8.  W. 
xlv).  However,  in  view  of  the  fact  that  the 
jury  has  found  in  appellees'  favor  all  Issnes 
submitted  to  them,  we  have  felt  It  our  duty. 
In  justice  to  than,  to  examine  the  record 
fully,  which  we  have  done,  and  our  labors 
have  included  the  reading  of  the  entire  state* 
ment  of  facts.  But  we  do  not  wish  our  ao 
tlon  in  this  instance  to  be  taken  as  a  prec- 
edent and  as  an  Invitation  for  counsel  to 
thus  impose  upon  this  court  extraordinary 
labors  which  they  themselves  should  perform. 

The  verdict  of  the  jury  imports  findings 
sustaining  all  of  the  allegations  of  fraud 
on  the  part  of  the  defendant  in  piaintlfCs' 
pleadings,  and,  independent  of  others  of  such 
I  chargM,  the  evidence  was  sufficient  to  suEh 
i  tain  the  finding  that  defendant,  G.  J.  Thoma- 
son, In  order  to  Induce  the  execution  of  the 
Instrument  In  controversy,  promised  plain- 
tiffs that  he  would  transfer  to  the  Diamond 
Coal,  Oil  &  Gas  Company,  -a  private  corpora- 
tion, all  the  rights  aud  Interest  conveyed  by 
that  instrument,  as  well  as  tlu>se  acquired 
by  him  from  other  landowners  In  that  vldn- 
fty  under  Instruments  of  like  character,  and 
;  that  said  promise  on  the  part  of  the  defend- 
ant was  made  by  him  with  no  intention  to 
perform  It  and  for  the  fraudulent  purpose  of 
cheating  and  deceiving  the  plaintiffs,  and 
that  such  promise  was  one  of '  the  material 
Inducements  which  caused  plaintiff  to  exe- 
cute and  deliver  the  instrument. 

[2]  The  finding  by  the  jury  last  mentioned, 
independent  of  the  findings  on  other  Issues 
of  fraud,  was  sufllclent  to  warrant  a  can- 
cellation of  the  Instrument  as  against  defend- 
ant and  also  Interveners  If  the  plea  of  In- 
nocent purchasers  by  the  latter  and  the  de- 
fense of  limitation  urged  by  the  defendant 
were  properly  rejected  by  the  jury  and  trial 
court.  C,  T.  &  M.  C.  By.  v.  Tltterlngton, 
84  Tex.  218, 19  S.  W.  472,  31  Am.  St  Rep.  39; 
Cearley  v.  May,  106  Tex.  442,  lOT  S.  W.  725. 

In  this  connection  It  Is  pn^wr  to  note  that 
the  evidence  shows  that  the  Diamond  Goal, 
Oil  *  Gas  Company  was  incorporated  under 
the  laws  of  Arizona;  that  defendant,  G.  S, 
Thomason,  held  at  least  $625,000  of  the  face 
value  of  the  stock  In  that  company,  which 
was  capitalized  at  ¥700,000;  that  at  the  time 
of  the  execution  of  the  instrument  the  cor- 
poration owned  practtcaUy  no  assets  and  has 
never  owned  any ;  that  the  stock  in  the  oor^ 
poratlon  was  then  and  la  now  practically 
worthless;  that  on  January  11,  1911,  the 
defendant  sold  to  his  two  brothers,  O.  W. 
and  Y.  li.  Thomason,  Intervenen,  an  un- 
divided  Interest  of  two-thirds  of  all  the 
leases  acquired  by  him  from  plaintiffs  and 
other  landowners  In  that  vicinity,  receiving 
a  cash  consideration  therefor  of  $2,400;  and 
that  he  bad  never  transferred  to  the  cor- 
poration any  of  said  lease  so  obtained  bj 
him.  He  did  not  testify  npon  the  trial  of 
this  case,  although  he  was  represented 
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couiuel  jolnU7  witb  tb»  Interroiera,  but 
certain  portions  of  his  teBtimony  given  upon 
a  former  trial  of  the  case  were  introduced. 
In  tbat  testimony  be  stated.  In  sabstance, 
that  he  had  agreed  with  plaintiffs  and  the 
otbOT  landowners  from  whom  he  obtained 
leases  to  transfer  all  of  those  leases  to  the 
IM^mcmd  Coal,  Oil  ft  Oas  Company,  and 
further  teeUfled  that  he  held  the  same  In 
trust  for  that  conipany;  but  he  did  not  offer 
any  reason  or  excuse  for  not  mafcing  the 
transfers  to  the  oompan7>  nor  does  It  aiq;>ear 
that  be  rendered  any  account  to  tbat  com- 
pany  for  the  92,400  cash  rec^ved  from  hla 
brothers  for  the  sale  of  the  two-thirds  In- 
terest in  all  those  leases.  He  did  testify 
to  the  beginning  of  work  on  what  was  called 
the  Bam  lease,  near  plaintiffs'  land,  prior 
to  bis  sale  to  bis  two  brothers.  But  the 
evidence  farther  shows  that  after  such  sale 
h^  In  cwijanction  with  bis  tnnUiera,  carried 
oa  the  devdo^ent  work  <m  the  Ham  leaa^ 
which  resulted  In.dlgglng  two  or  three  holes 
In  the  ground  In  search  tor  coal,  one  of 
which  extended  to  a  depth  of  more  than 
40  feet,  about  4  feet  square,  and  at  the  bot- 
tom  of '  which  coal  was  discovered  which 
would  be  In  paying  auantlUes  with  proper 
railroad  faculties  for  handling  the  same,  but 
which  tadlitiea  have  never  existed ;  and,  ac- 
cording to  the  testimony  <tf  Intervener  O.  W. 
Thcanastmihe  and  the  other  Intervoiera  paid 
a  large  portion,  t9  say  the  least,  of  the  ex- 
pense of  such  development  The  evidence 
warrants  the  owcluslon  tbat  after  the  sale  to 
the  interveners  they  and  defendant  dealt  with 
the  leases  under  the  assumption  that  the  Dia- 
mond Coal.  Oil  ft  Gas  Company  bad  no  In- 
tereat  therein. 

The  finding  of  fba  jury  that  plalntlfCs  have 
never  received  any  consideration  of  valu^ 
not  even  the  recited  consideration  of  $1  cash, 
for  the  instrument  which  tb^  executed,  is 
supported  by  uncontroverted  proot,  and  a 
trader  of  a  return  of  their  stodc  was  ttaere> 
fore  unnecessary. 

[9]  The  evidence  was  also  snffldent  to 
support  the  finding  that  when  the  Interveners 
purchased  from  the  defendant  an  undivided 
two-thirds  Interest  in  all  of  the  leases,  in- 
cluding the  lease  by  plaintiffs,  they  knew,  or 
by  the  exercise  of  reasonable  diligence 
should  have  known,  that  one  of  the  consid- 
erations for  the  lease  which  plaintiffs  exe- 
cuted was  the  promise  of  the  d^endant  to 
transfer  that  and  the  other  leases  to  the 
Diamond  Coal,  OU  ft  Gas  Company,  and  to 
give  to  plaintiffs  stock  In  that  corporation 
at  the  rate  of  $5  per  acre;  that  such  promise 
by  the  defendant  was  made  with  no  Inten- 
tion to  perform  it  and  for  the  fraudulent 
puriwse  of  deceiving  the  plaintiffs  and  there- 
by inducing  them  to  execute  the  Instrument 
Tbat  finding  was  sufficient  to  overc<nie  the 
Interveners'  plea  of  Innocent  purchasers  with- 
out notice. 

£4]  rurthermore,  we  are  unable  to  disturb 


the  finding  of  the  Jury  tiiat  flie  plaintiffs 
were  guilty  ot  no  negligence  in  failing  to  dii;- 
cover  the  fraud  practiced  upon  them  the 
defendant  earlier  than  two  years  next  pre- 
ceding the  filing  of  their  suit  for  cancella- 
titm.  While  it  is  true  Uiey  could  have  gone 
to  the  deed  records  of  the  county  and  there 
discovered  tbat  no  transfer  to  the  oil  cran- 
pany  bad  hem  rendered,  yet  It  cannot  be 
said,  as  a  conclusion  of  law,  tbat  such  a 
discovery,  standing  alone,  as  a  further  con- 
clnslcm  of  law,  would  have  made  them  charge- 
able with  knowledge  of  the  further  fact 
that  no  Budb  transfer  had  been  executed,  and 
that  defendant  had  never  Intended  to  execute 
on^  or  .that  Che  <dl  company  had  nei^r 
owned  any  assets.  Plaintlfl  S.  J.  HcEntlre 
was  blind,  and  that  he  was  uneducated  Is 
shown  by  the  fact  that  he  signed  the  In- 
strunwnt  with  a  cross  mark,  bting  unaUe 
to  write  his  name.  Defendant  was  a  board- 
er at  his  house  when  the  instrumoit  was 
executed,  and  atune  of  his  brothers  boarded 
there  while  develoimient  WOTk  was  in  ptog- 
ress.  The  evidence  of  the  plaintiffs  was 
Buffldoit  to  warrant  the  conclusion  that  tbi^ 
reposed  confldmce  In  the  defeildant  and 
trusted  him  to  carry  out  bis  agreement. 
While  they  dll  testify  to  an  oral  promise 
by  the  defendant  that  he  would  release  the 
lease  at  any  time  plaintiffs  ml^t  desire 
and  tbat  within  two  years  tiiereafter  be 
declined,  upm  their  request,  to  do  so,  yet 
th^  further  testified  that  defendant  uplain- 
ed  to  them  as  his  reasm  for  not  so  doing 
was,  In  effect,  that  he  couM  not  do  so  In 
Justice  to  the  other  landownus  who  bad 
gtrm  similar  leases  for  stock  In  the  corpora- 
tism, which  leases  were  to  be  transferred  to 
the  corporatism  along  with  the  plidntlffs,  and 
upon  the  r^presoitatlon  that  the  stodk  Is- 
sued to  those  owners  would  participate  In 
the  benefits  of  all  those  leases,  Including  that 
of  the  plaintiffs.  Apparently  the  plaintiff 
decided  to  acc^  that  explanation  by  the  de- 
fendant as  reasonable  and  as  satisfactory. 

Aside  from  the  facts  Just  related,  there 
was  no  evidence  to  mBseat  to  i^alnttff  that 
probaUy  the  defmdant  bad  not  compiled 
with  bis  promise  to  transfer  all  of  the  leases 
to  tlie  corporation,  and  plaintiff  S.  J.  Uc- 
Bntire  testified  without  contradictlfm  that 
he  did  not  discover  that  such  transfers  had 
not  been  made  until  he  heard  the  defendant 
so  testify  in  court,  In  August,  1917,  on  the 
former  trial  of  this  case,  that  he  had  not 
theretofore  made  sudi  transfm. 

In  this  connection  we.  will  add  that  the 
statute  of  limitation  <rf  four  years,  and  not 
the  two-year  statute,  was  the  only  statute 
that  would  bar  the  suit  to  cancel  for  fraud, 
and,  while  that  statute  was  also  pleaded 
by  the  defendant,  that  defense  was  not  sub- 
mitted to  the  Jury;  and,  even  though  It  could 
he  said  that  the  finding  rejecting  the  de- 
fense of  limitation  of  two  years  was  not 
supported  by  the  evidence,  Chat  would  be 
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no  cause  for  a  reveraaL  Farttaermore,  lu- 
terrenera  filed  no  plea  of  limitation  at  aU. 
Railway  Co.  v.  Titterlngton,  supra;  Groes- 
beck  T.  Craw,  91  a«x.  74^  40  8.  W.  1028. 

IfnrOxee  BtUl,  In  addition  to  the  absence 
of  any  flndlns  by  tbe  }nrr  sustaining  the 
defmse  of  limitation  of  four  7«arB.  appd- 
lants  have  addressed  no  spedilc  and  alnsle 
assignment  to  an  inu^Ued  finding  by  tbe 
trial  court  orerrullng  that  defense,  and  with 
evidence  to  support  such  a  flnding.  The  only 
instance  in  which  it  Is  urged  that  that  de- 
fense* was  condoslvely  established  by  proof 
is  in  one  ftf  87  sq;>arate  and  distinct  propoat- 
tlona  submitted  under  an  assignment  com- 
plaining of  the  refusal  of  defendant's  re- 
quest for  a  peremptory  instruction  to  the 
jury  to  return  a  verdict  In  his  favor  as 
against  plalntUfa'  entire  cause  of  action, 
which  instruction  was  properly  refosed.  In 
view-  of  the  evidence  anstalnlng  the  allega- 
ttona  of  fraud,  if  for  no  odker  reason. 

[51  And  It  may  be  added  that,  the  land 
b^ng  the  homestead  of  plalntlfls  at  the  time 
the  lease  was  executed,  and  having  been 
occupied  and  claimed  by  them  ever  since  as 
such,  the  defense  of  limitation,  under  the 
statute,  was  not  available  against  the  cause 
of  action  aaserted  by  Mrs.  S.  A.  McBntire 
by  i«asoB  of  her  eovertore.  See  oplxilon  in 

DihtDin  T.  Bush  (No.  ftU8),  286  8.  W.  ,  ^ 

decided  by  this  court  Harcti  12, 1021.  not  yet 
published,  and  authorities  there  dted. 

[•]  This  Is  the  second  appeal  of  this  case, 
the  dlspoeltfon  of  the  former  appeal  appear- 
ing In  210  8.  W.  563.  In  the  cqplnUm  render^ 
ed  on  that  appeal  It  was  said  that  the  evl- 
deuce  introduced  upon  the  first  trial  was  suffi- 
cient to  warrant  a  perffinptory  inatmctton 
fak  favor  of  the  defendant  and  interveners  on 
their  plea  of  the  statute  of  limitation  of 
two  years.  That  ruling  Is  Invoked  as  de- 
cisive of  the  same  issue  on  this  appeal,  upon 
the  doctrine  of  stare  dedsla  We  have  ex- 
amined the  record  of  the  former  appeal,  and 
find  that  the  testimony  of  the  plalntlfl  3.  J. 
McEntlre  on  the  first  trial  was  In  many 
particulars  substantially  to  the  same  effect 
as  upon  the  last  trial.  He  testified  on  the 
first  trial  that  the  defendant  promised  plain- 
tiffs to  convey  the  lease  In  controversy  and 
all  others  taken  in  that  vicinity  to  the  Dia- 
mond Cosl,  Oil  ft  Gas  Company  and  had  not 
done  so;  but  the  plaintiffs'  pleadings,  upon 
which  the  first  trial  was  had,  contained  no 
allegation  of  any  such  promise,  to  say  noth- 
ing of  the  absence  of  a  further  allegation 
tbat  It  was  fraudulently  made  and  with  no 
Intent  to  perform.  Hence  that  Issue  was  not 
In  tbe  case,  and  what  was  said  upon  the 
iBsne  of  limitation  on  the  former  appeal  la 
not  cwacluslve  on  this  appeal  with  respect 
to  tbat  Issue,  at  all  events. 

Tn  their  pleading  upon  which  the  case 
was  first  tried,  plahitUFs  proceeded  upon 
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the  theory  that,  If  any  statute  of  limitation 
applied  to  their  suit,  It  was  tbe  statute  of 
two  years,  and  their  brieta  filed  here  on  their 
first  appeal  were  upon  that  theory,  and. 
under  one  assignment  of  error  presented, 
the  contention  was  expressly  made  and  urged 
that  the  statute  of  limitation  of  four  years 
was  not  ai^cable.  On  the  first  trial,  the 
trial  Judge  filed  findings  and  amcIuBlmu 
showing  a  holding  that  tbe  suit  was  barred 
by  limitation,  but  with  no  showing  whether 
the  two-year  or  f  onr-year  statute  was  Intend- 
ed. Hence  the  opinion  rendered  on  Hie  first 
appeal  was  upon  the  theory  invited  and 
urged  by  plaintiffs,  who  were  appdlants, 
that  the  statute  of  limitation  of  two  years, 
and  not  the  statute  of  four  years,  should 
govern,  without  stopping  to  determine  wheth- 
er or  not  that  theory  was  correct;  and  after 
that  (^hilon  was  handed  down  anwllants 
did  not  file  any  motion  for  reheadng. 

In  their  amended  petition  upon  which  the 
case  was  last  tried  idalntiffs,  as  In  their 
former  petltloi^  again  alleged  tacts  which, 
if  true,  would  r^te  the  defense  of  the  two- 
year  statute  of  limitation,  apparently  upon 
the  tfae<n7  that  that  statute  was  applicable; 
but  cm  the  last  trial  judgment  was  rendered 
in  their  favor,  and  not  against  them,  as 
was  done  on  fbe  first  trial,  and  In  order  to 
revOTse  it,  because  ot  a  bar  of  plalntlfls* 
suit  by  limitation,  it  would  ba  necessary  for 
this  court  to  bold  that  the  defense  of  four^ 
year  limitation  was  condnalv^  established, 
and  that,  too^  In  the  absence  of  a  proper 
assignment  of  errot  presenting  that  conten- 
tion, which  clMrly  cannot  be  done. 

From  tbe  foregoing  conclnalonB,  It  follows 
that  tbe  judgmoit  mlist  be  aflBrmed,  Irre- 
q^ectlve  ot  the  other  isaoea  discussed  In  ap- 
pellant's brief,  the  det«rmlnatlon  oi  whldi, 
tbei^tne,  becomea  unneoeBsary. 

Affirmed. 

On  Motion  for  Behearlng. 

The  contention  in  appellants'  motion  for 
rehearing  that  the  acreage  covered  by  In- 
struments obtained  by  defendant,  O.  J. 
Thomason,  frran  persons  other  than  plaintifTs 
on  the  same  date  amregated  2,002  acres 
instesd  of  1,660  acres,  as  stated  in  the  orig- 
inal opinion,  and  that  the  acreage  covered 
by  Instruments  thereafter  obtained  by  the 
defendant  aggregated  678  acres  instead  of  S93 
acres,  as  recited  in  the  opinion,  la  not  sus- 
tained by  that  portim  of  the  st&toasnt  ef 
fticts  dted  by  appellants.  But.  In  the  In- 
terest fjf  entire  accuracy,  we  will  say  that 
the  number  of  tracts  first  procured,  ex- 
clusive of  tbe  tract  In  controversy,  was  nine 
Instead  of  six,  as  recited  In  tbe  opinion,  al- 
though there  were  bnt  dx  ownera  of  those 
tracts. 

In  our  opinion  on  original  bearing  It  was 
said  that  plaintiff^  alleged  In  their  peti- 
tion, in  substance,  that  In  order  to  induce 
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tbem  to  execute  the  Instram^t  In  ccmtrover- 
ay.the  detoidaat  represented  tbat  «  certain 
corporation  known  as  the  Diamond  CtXiU  Oil 
ie  Gas  Company  had  targe  flnandal  assets 
saffldent  to  derelop  the  mineral  resources, 
and  especially  the  coal,  which  It  was  believed 
existed  In  the  vidni^  of  plaintiffs'  land. 
Tbtit  statement  of  plaintiffs*  allegations  was 
correct  as  far  as  It  went,  but  In  addition  to 
those  all^tlmis.  and  in  connection  there^ 
with,  it  was  further  aUeged  In  the  alternatlTe 
as  follows: 

"Or  he  represented  that  soch  a  corporation 
would  be  formed,  and  that  when  formed  tbe 
same  would  hare  large  financial  responsibilitr 
and  great  financial  assets,  sufficient  to  develop 
the  mineral  resoDrces,  and  espedally  the  coal 
which  he  believed  to  exist  in  said  community." 

And  the  opinion  on  original  hearing  Is 
now  corrected  to  show  snch  additional  al- 
legations in  plaintiffs'  petition. 

The  fifth  iQKcIal  exception  to  ttie  petition, 
fioand  in  defraidanf 9  answer  thereto,  reads 
as  follows: 

"For  his  fifth  special  exception  tbis  defendant 
says  that  plaintiffs'  said  petition  is  insufficient 
in  that  their  allegations  in  reference  to  the  al- 
leged fraud  practiced  upon  them  by  alleged 
representations  on  the  part  of  this  defendant 
concerning  the  organization  of  a  corporation, 
because  such  allegations  are  indefinite,  uncer- 
tain, vague,  and  not  understandable,  in  tbat 
the  said  plaintiffs  do  Allege  in  one  breath  that 
such  representations  were  to  tbe  effect  that 
such  a  corporation  bad  already  been  organized, 
and  in  the  next  breath  the  allegation  appears 
that  such  a  corporation  was  to  be  organized, 
and  the  exception  of  this  defendant  to  said 
petition  is  that  he  is  entitled  to  notice  by  atdd 
pleadings  of  whirh  form  of  tbe  dilemma  plain- 
tiff will  take  in  the  trial  of  the  case.  In  odier 
words,  he  must  elect  whether  he  will  say  upon 
the  trial  tbat  the  defendant  represented  that 
said  corporation  had  already  been  organized  or 
whether  he  will  say  that  be  represented  tbat 
it  wonld  ftt  the  future  be  organized." 

The  order  of  the  conrt  npon  that  exception 
sets  ont  the  exception  In  full  and  concludes 
as  follows: 

"And  tbe  court,  having  beard  and  duly  con- 
pidered  said  apecial  exception,  is  of  tbe  opin- 
ion that  the  law  la  against  the  same,  and  there- . 
fore  the  defendants  fifth  special  exception  to 
the  plaintifTs  second  amended  original  petition 
is  hereby  in  all  things  overruled,  to  which  the 
defendant  then  and  there  in  open  court  ex- 
cepted." 

In  their  motion  for  rehearing  appellants, 
after  referring  to  the  alternative  all^tions 
In  the  petiti<m  noted  above,  said  tbat— 

"Said  uneption  was  snstalaed  Ij  tte  trial 

court,  which,  bowever,  required  and  permitted 
plaintiffs  to  elect  upon  which  of  said  alterna- 
tive allegations  they  would  stand  and  rely,  and 
plaintiffs  thereupon  elected  to  stand  upon  the 
allegations  to  the  effect  then  represented  to 
plaintifla  that  such  corporation  would  be  creat- 


ed in  the  fotnre,  and  that,  when  so  organized. 
It  would  have  such  large  finandal  assets."  etc. 

The  correctness  of  the  statement  just  quot- 
ed from  the  motion  is  r^ted  by  the  order 
at  conrt,  copied  above,  and  we  are  dted  b> 
no  other  order  in  tbe  transcript  to  sustaio 
It,  and  have  found  none.  Nor  have  we  found 
:  in  appellants'  brief  any  assl^nmait  of  error 
to  the  ruling  of  the  court  on  tbe  excepttoo 
to  the  petition  shown  above. 

It  Is  also  asserted  In  tbe  motion  for  re- 
hearing that  after  the  exertion  to  tlie  peti- 
tion was  sustained— 

"and  in  tbe  trial  of  (he  case  the  evidence  was 
accordingly  restricted  to  snch  representationa 
concerning  the  future,  and  tbe  trial  court  ad- 
mitted no  evidence  showing  or  tending  to  show 
that  defendant  then  represented  to  plaintiffB 
that  soch  corporation  then  already  was  in  exist- 
ence and  had  large  nnancial  assets.  In  other 
words,  tbe  case  was  actually  tried  with  the 
view  and  upon  the  theory  tbat  the  allegatioDS 
of  the  plamtiffs  concerning  sudi  represents* 
tions  relative  to  such  large  financial  assets 
were  prospective  and  promissory  only,  and 
were  not  representations  as  to  tiie  existtav 
facts  and  conditions." 

We  have  found  In  tbe. transcript  and  have 
been  cited  to  nothing  Indicating  any  exclu- 
sion by  the  court  of  evidence  to  sustain  ^y 
of  those  allcgati<ns  in  the  petition,  iu  ad- 
dition to  which  we  find  the  trial  court  snb- 
mits  to  the  Jury  the  following  apecial  issue. 
In  which  all  of  plaintiff allegations  of 
fraud  were  Included,  and  In  tlie  diarge  tbe 
Jury  were  told: 

"Ton  wfU  have  with  yon  for  yonr  oonafdsra- 
tion  tbe  pleadings  in  the  case,  and  you  will 
consider  tbe  same  for  a  .  full  and  complete 
statement  of  all  of  the  issues  in  this  case,  but 
you  cannot  conBtder  tbem  as  evidence. 

"Issue  1.  Did  the  defendant,  G.  J.  Thomasoo, 
by  means  of  fraudulent  representations,  induce 
the  plaintiffs  to  execute  and  deliver  tbe  written 
mineral  lease  which  was  offered  in  eridnice  in 
tbis  ease,  as  alleged  by  the  plidntilfoT  Answer 
•Yes'  or  'No.' " 

The  Jury  answered  the  question  "Yes.** 
The  plaintiff  S.  J.  McEntlie,  tesUfled  in 
part  as  follows: 

"I  win  state  to  the  jury  Jast  what  Mr.  O.  J. 
Thunason  stated  to  me  when  he  came  t»  se- 
cure  this  purported  contract,  just  as  near  as 
I  can.  '  I  had  a  form  of  contract  drawn  up 
there  that  he  read  to  me  and  explained  to  me 
about  It.  He  said  that  he  was  around  gettini; 
parties  to  enlist  Into  a  company  and  wanted 
to  get  bold  of  some  lands  to  operate  on  and 
he  went  on  and  told  us  as  to  what  their  Inten- 
tions were.  He  said  that  tbe  company  wanted 
the  lands  to  operate  on  to  develop  the  countrr. 
aad  to  w»k  im,  and  that  all  that  would  go  in 
with  him,  that  would  really  have  their  lands 
leased  and  would  go  in  as  part  of  the  company 
and  the  lands — the  stock  that  we  was  to  get 
in  the  company  would  be  a  share  In  the 
company  to  tbe  acre,  $5  to  the  acre,  and  w« 
wonld  go  into  them;  when  it  was  developed 
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rach  man  dr«w  in  aocordanoe  to  what  be  had 
iuTeatad  in  the  company,  the  atock  that  he 
held  in  it  •  •  • 

"RetatlTe  to  what  he  said  about  th!s  company 
as  to  whether  or  not  it  was  organized  or  was 
going  to  be  organized,  it  seems  like  hla  state- 
ment waa  that  it  was  to  be  organized,  this  com- 
pany, that  all  that  went  into  it  was  a  part 
of  the  company — all  that  taken  stock  in  with 
him  waa  a  part  of  the  company.  Be  said  the 
capital  stock  of  the  company  was  $700,000. 

"fielative  to  what  he  said  about  what  prop- 
erty they  would  have  resources  or*  capital  to 
develop  the  country,  well,  there  w.aa  to  be  a 
sum  set  apart,  but  just  exactly  what  tiut  sum 
waa  I  could  not  say,  that  waa  to  be  aet  apart 
for  the  development  of  the  country, 

"With  regard  to  what  he  said  about  these 
leases  that  be  was  securing  there  about  turning 
over  these  contracts  to  this  company  that  was 
to  be  organised,  he  said  the  stock  would  he 
tranefenred  into  (Ae  company;  I  mean  the 
leaaea  would  he  transferred  to  the  compa- 
ny. • 

"I  believed  the  statements  that  he  made  to 
me  about  what  was  going  to  be  done  and  about 
the  organization  of  this  company.  I  supposed 
he  would  do  what  he  said.  The  promises  that 
he  made  and  the  statements  that  he  made  there 
induced  me  to  sign  this  purported  contract.  I 
hesitated  at  Brst  I  told  him  we  had  our  littia 
place  and  had  fnat  got  it  paM  oat  and  we  ddn't 
wish  to  get  entangled  into  anything  at  all,  and 
be  said  more  was  the  reason  that  I  should  go 
in,  being  In  my  condition,  that  in  a  short  time 
it  would  enable  me  to  Uve  independently,  and 
I  had  nothing  to  risk  at  all  and  all  to  gain.  He 
said  I  risked  notbing  at  all.  That  I  was  put- 
ting up  what  I  had  against  their  capital  and 
means  to  operate.  As  to  whether  or  not  I 
called  his  attention  to  the  fact  that  I  was  blind, 
I  never  told  him  anything  about  that.  1  hesi- 
tated to  sign  the  agreement  I  told  him  I 
didn't  care  to  go  into  anything  of  the  kind,  that 
I  did  not  know  anything  about  it  and  that  I 
waa  Illiterate,  unlearned,  and  a  poor  man  and 
t  didn't  want  to  get  my  little  place  entangled 
in  anything  at  all.  He  knew  I  was  blind.  I 
never  told  him  anything  about  it  that  I  remem- 
ber. I  was  blind,  and  he  knew  I  was  blind  be- 
fore he  came.** 

The  statement  of  facts  fails  to  show  any 
testimony  from  O.  J.  Thomason,  or  any  other 
wttnees,  contradicting  that  testimony  of 
S.  J.  McEntlre.  Furthermore,  appellants' 
only  assignment  of  error  to  the  first  Issue 
submitted  by  the  court  do^  not  present  the 
contention  embodied  In  the  special  exception 
above.   That  assignment  reads  as  follows: 

'^e  court  erred  in  overruling  defendant's 
objection  to  the  first  special  issue  submitted, 
the  same  being  found  in  subdivision  1  of  the 
objections  made  to  the  court's  charge,  this  ob- 
jection being  in  words  and  fibres  as  follows: 
'Defendant  objects  to  the  first  special  issue 
submitted  for  the  reason  that  there  is  nu  evi- 
dence to  authorize  the  submission  of  said  issue, 
and  for  the  further  reason  that  the  court  does 
not  define  nor  instruct  the  jury  what  fraudulent 
representations  are  referred  to  in  said  first  spe- 
dal  Issue,  and  because,  further,  the  answer  of 
said  special  Issue  in  the  affirmative  would  not 
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justify  or  support  any  judgment  in.  favor  of  the 
plaintiffs,  because  it  would  not  show  that  the 
plaintiffs  telied  upon  said  representation  and 
believed  the  same  to  be  true,  and  becanne,'fur- 
tber,  it  is  shown  by  the  positive  testimony  of 
the  plaintiff  that  he  did  not  rely  upon  said  rep- 
resentation, but  testified  only  upon  infdstent 
examination  tv  his  counsel  that  lie  supposed 
the  sams  waa  true." 

It  is  Insisted  that  there  was  no  evidence  to 
show  that  on  August  IS,  1009,  when  the  In- 
strument in  controversy  was  executed,  the 
Diamond  Coal,  Oil  &  Gas  Company  had  then 
been  organized  or  chartered,  and  hence  there 
was  DO  proof  to  sustain  the  allegation  to 
the  effect  that  it  then  bad  no  assets.  And  In 
this  connection  th«  following  is  said  in  the 
motion  for  rehearing: 

"Parenthetically  to  this  assignment,  may  we' 
not  suggest  that  on  August  18.  1009,  the  Dia- 
mond Coal,  on  Jk  Oas  Company  had  not  been 
organized  or  created,  end  that  Its  articles  of 
incorporation  had  not  been  filed,  aod  that  said 
articles  of  incorporation  were  filed  subsequent- 
ly, and  that  the  charter  of  said  corporation 
was  granted  by  the  state  of  Arisoa*  at  a  atUI 
later  date,  to  wit,  August  2ft,  1909.'* 

But  the  motl<m  contains  no  reference  to 
any,  evidence  bi  the  statonent  of  facts  to  anp- 
port  that  statement,  and  we  have  found 
none ;  hence  we  decline  to  give  It  any  wdgbt 
Moreover,  It  was  Immaterial  to  ^aintlfls^ 
right  of  recovoy  tlut  Uie  travdalent  scheme 
alleged  eonstiBted  of  mlsrqnwRDtatlfnis  by 
the  defendant  of  bis  Intention  to  organise 
and  charter  a  corporation  which  would  have 
large  flnandal  assets,  to  be  used  In  the  de- 
velopmrat'  of  the  mineral  resources  of  the 
land,  rather  than  that  sudi  corporation  bad 
been  already  formed  and  then  possessed  such 
assets,  if  such  repres^tatlons  were  made 
with  Intoit  to  deceive  and  defraud  plaintlfls 
and  with  no  intent  to  perform  sncdi  a  prom- 
ise. 

It  Is  Insisted  further  that  this  court  erred 
In  holding  that  the  evidence  showed  that  the 
stock  01  the  Diamond  Coal,  Oil  ft  Qas  Copi- 
pany  is  practically  worthless,-  and  that  we 
were  in  error  In  the  sUtement  tha#  the  de< 
fendant,  O.  J.  Thomason,  now  bokis  In 
trust  for  the  Diamond  Coal,  Oil  &  Gas  Com- 
pany an  undivided  one-third  Interest  in  the 
leases  obtained  by  htm  from  plaintiffs  and 
the  other  landowners  In  that  vicinity.  The 
testimony  of  plaintiff  McEntire  was  to  the 
eiffect  that  the  Diamond  Coal,  Oil  ft  Oas 
Company  bad  nothing  that  he  could  learn  of. 
It  was  shown  without  controversy  that  none 
of  the  leases,  or  any  interest  therein,  have 
ever  been  transferred  to  tbat  company.  Ap- 
pellant Q.  W.  Thomason,  one  of  the  Inter- 
veners herein,  testified  on  the  trial  as  fol- 
lows: 

"So  far  as  I  know,  there  has  never  been  any 
transfer  of  these  leases  to  the  Diamond  GoaL 
Oil  &  Oas  Company.   I  have  no  knowledge  « 
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that  at  all.  Relative  to  what  the  assets  of  the 
DiamODd  Coal,  Oil  &  Gas  Company,  It  had 
whatever  interest,  according  as  I  understand  it, 
that  they  had  tUs  property  that  went  in  u 
part  of  those  assets.  I  d«  not  know  of  any- 
thing else  that  it  had." 

Portions  of  the  testimony  of  G.  J.  Thoma- 
Bon  given  on  the  former  trial  as  shown  in 
the  stenographer's  transcribed  notes  were 
read.   He  testlfled  In  part  as  follows. 

"I  have  never  transferred  Qot  of  my  name 
the  leases  or  mineral  rights.  They  etil]  stand 
in  my  name.  I  have  never  transferred  any 
of  that  to  the  company.  *  *  *  j  own  about 
500— about  640.000  or  625,000  shares  of  the 
stock  of  the  Diamond  Coal.  Oil  &  Gas  Compa- 
ny. The  entire  capitalization  of  the  company 
was  970a000.  I  paid  qolte  a  bit  for  that 
O2B,00O  shares  of  stock  in  the  company.'* 

Bxamlned  ti7  ^  court: 

"If  I  nndemtand  what  yon  mean,  I  paid  no 
cash  consideration  for  It. 

"Q.  What  did  yoa  pay  for  that  625.000  shares 
that  yoa  got  from  the  Diamond  Coal,  Oil  & 
Gas  Company.  A,  At  the  time  of  the  organiza- 
tion, riftht  at  that  time? 

*'Q.  What  did  you  pay  for  it  at  the  time 
you  came  in  possession  of  it?  A.  Well,  there 
was  development  work  that  was  to  be  one  of 
the  means  of  payment  That  was  to  be  paid. 
That  was  a  part  of  my  obligation.  With  regard 
to  whom  I  paid  that,  I  paid  that  to  the  devel> 
opment  work,  the  development  of  this  stock. 

"Q.  Well,  who  did  you  pay  it  to?  A.  That 
was  the  obligation  I  taken  on  myself  that  I 
was  to  do  that.  When  we  organized,  $700,000 
was  the  amount  of  shares  of  the  capital  stock 
of  this  corporation.  This  was  the  paid  up  capi- 
tal stock.  T  do  not  know  what  that  700,000 
diares,  capital  stock  was  paid  In;  I  don't  get 
your  meaning.  Judge.  Relative  to  what  we 
paid  to  get  that  charter  when  we  organised  this 
corporation,  tiiat  Was  not  organised  in  this 
state,  and  under  the  laws  of  Arizona  we  simply 
pay  for  the  charter  and  organization.  I  do  not 
remember  how  much  we  paid  for  the  charter. 
As  to  whether  or  not  I  could  give  you  some 
idea  of  what  was  paid  for  the  charter,  I  do  not 
remember.  About  |100,  I  Judge,  was  the 
amount.  That  did  not  constitute  what  was 
paid  for  the  700,000  shares  of  stock.  Relative 
to  what-  else  I  paid  for  the  $700,000- 
700,000  aharee  of  stock  in  the  beginning— well, 
in  the  beginning  the  etock  was  not  considered 
to  be  worth  much.  I  never  considered  that  the 
stock  amounted  to  practically  nothing.  That 
stock  was  a  representation  of  each  man's  In- 
terest  in  the  proposition.  •  •  •  As  to 
whether  or  not  I  considered  tile  atoA  worth 
nothing,  well  In  one  sense  I  did  not  conrider 
the  stock  as  being  worth  very  much.  Of  course 
it  was  worth  something  yet  at  that  time  we  did 
not  consider  that  it  was  worth  a  great  deal. 
With  regard  to  what  it  was  worth,  that  taken 
as  a  representative,  I  would  say  between  five 
or  ten  dollars," 

[7]  We  have  found  no  other  evidence  In  tbe 
record  as  to  the  value  of  tbe  AoA,  and  we 
think  the  testimony  qaoted  amply  supports 
tbe  conclusion  reached  that  the  stock  In  tbe 
Diamond  Coal,  Oil  &  Gas  Company,  which. 


plalntlflfs  received  fbr  the  lease  to  contro- 
versy, was  and  is  practically  worthless.  There 
was  no  other  evidence  to  show  a  single  txans- 
actlOQ  by  tbe  officers  of  the  corporation,  or 
QtMt  it  has  kept  np  Its  legal  existence,  or 
that  it  In  fact  owns  a  single  dollar  of  assets. 
If  the  corporation  Is  not  defunct,  or  if  it 
ovms  any  assets  whatever,  such  facts  are 
positively  within  the  knowledge  of  defend- 
ant, who  holds  practically  slz-seventlis  of 
the  stock,  and  be  should  have  made  proof  ot 
such  facts^  If  any,  to  rebut,  to  say  the  leaat, 
tbe  prima  fade  showing  of  an  entire  lack 
of  assets,  or  else  defmdant  should  bave 
shown  some  reason  why  he  coold  not  produce 
sacb  proof.  The  defendant,  6.  J.  Tboma- 
son,  furtber  testlfled  as  follows: 

*'BelatlTe  to  whether  or  not  I  own  tftese 
mineral  lights  now,  they  are  held  In  trust  by 
me. 

"Q.  Do  yon  own  these  mineral  rlghtw  per- 
sonally? Answer  that  question  Tes'  or  'No.' 
A.  I  own  my  interest  in  it  The  interest  that 
I  have  in  the  mineral  ri^ts  of  the  McEntire 
land  in  this  one  ease  would  be  designated  bf  the 
amoont  w  betwten  that  part  ef  the  land; 
would  be  ^e  pro  rata  to  the  whole  and  to  tiM 
amount  of  atock  that  BCr.  HcBntire  owns  as  to 
the  whole  amonnt  o|  the  stocfc  of  the  ewpora- 
tion." 

We  construed  tbe  first  statement  in  con- 
nection with  tbe  forthOT  answer  of  G.  J. 
Thomason,  quoted,  to  mean  that  be  now 
holds  the  unsold  one^hird  interest  In  tbe 
leases  mentfoned  above  in  trust  for  the  Dia- 
mond Coal,  Oil  &  Gas  Company.  However, 
appellants  now  Insist  that  that  conclusion 
was  incorrect.  As  to  this,  it  is  sufficient  to 
say  that.  If  our  construction  of  that  testi- 
mony was  incorrect,  the  error  was  certainly 
more  favorable  to  tbe  defoise  urged  against 
the  allegatitAS  of  fraud,  wlildi  tho  iary  sns* 
tained. 

Appellants'  motion  for  rehearing  embodies 
a  quotation  from  briefs  filed  by  KTcEkitlre  on 
the  former  appeal  to  show  error  In  tbe  re- 
citals In  the  <^lni<m  on  this  appeal  to  the 
effect  that  plaintiffs'  pleadings  upon  which 
the  case  was  first  tried  contained  no  allega- 
tion of  a  promise  by  defendant  to  convey  the 
lease  In  controversy  to  the  Diamond  Coal, 
Oil  &  Gas  Company.  Appellants  do  not  quote 
from  the  pleadings,  a  copy  of  which  Is  on  file 
In  this  court,  and  presumably  the  original 
one  on  die  in  the  trial  court,  but  from  an 
assignment  of  error  appearing  In  tbe  briefs. 
To  copy  those  pleadings  in  full  in  this  opin- 
ion would  unduly  lengthen  It.  We  have 
again  examined  them,  and  find  that  they 
sustain  what  we  said  in  our  original  opinion 
on  this  appeaL 

Another  criticism  of  the  original  opinion  on 
this  appeal  is  as  follows: 

"The  Court  of  (^vil  Appeals  erred  In  finding 
and  in  holding  and  in  declaring  in  its  opinion 
that  the  written  conveyance  of  August  18, 1909, 
from  plaintiffs  to  defendant^  Q.  J.  Thomason. 
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embodied  a  clause  reading:  'Beserrlng,  bow- 
ever,  to  tbe  heirs  of  first  party  their  propor- 
tionate part  of  cash  dividends'— the  correspond- 
ing  clauM  In  aaid  conveyance  belncr  in  fact  as 
foUows:  'ReservhiK,  however,  to  the  parties 
<tf  the  flrat  part  their  proportionate  part  of  the 
cash  ffvMenda/  In  otber  vorda.  iostead  of 
tbe  word  'heirs,'  said  conveyance  naea  tbe  word 
^parties.*  In  reply  to  that  criticiaiD.  w«  will 
say  that  tbe  instmment  In  cootroveray  was 
copied  in  full  in  the  opinion,  and,  aa  copied, 
shows  the  exact  language:  'Reserving,  how- 
ever, to  the  parties  of  the  first  part  their  pro- 
portionate part  of  the  cash  dividends,* "  etc. 

And  ht  DO  part  of  tbe  opinion  bam  we 
hem  able  to  Ihid  vnj  atatanoit  to  the  con- 
trary. Bat,  ena  If  tbere  bad  been,  tbe  lan- 
gnage  of  the  Instrnmait  itself  wonld  oontrOL 

The  statement  to  the  original  opinion  that 
tbe  erldence  showed  tbat  defendant,  G.  J. 
Hiomaaon.  was  a  boarder  in  plaintiffs*  boone 
when  tbe  fautnunent  In  controveray  was 
ecnted  waa  erroneona,  and  it  la  withdrawn. 
Bat  plaintiffa  botb  testified  wltboot  contra- 
diction  tliat  be  boarded  wltb  tbem  whoi  the 
development  work  on  tbe  Ham  lease  was  In 
prosress,  mider  the  defendant's  direction  and 
management.  Plalntlifii'  confldence  in  de- 
fendant at  Q»t  time  bore  more  materially 
upon  tbe  isnie  of  plaintiffs'  fiailare,  sooner  to 
discoTer  the  fraud  alleged,  which  was  in- 
Tolved  in  tbe  defense  of  limitation. 

We  adhere  to  the  conelnslons  reached  ttiat 
the  evidence  amply  snpports  the  findings  of 
the  Jury  on  tbe  Isaacs  heretofore  disctissed, 
and  are  of  the  opinion  that  npon  those  issues 
the  Jndgment  of  this  court  heretofore  ren- 
dered was  correct,  irrespective  of  the  fur- 
ther finding  by  the  jury  that  the  rights  orig- 
inally acquired  under  and  by  virtue  of  the 
instmment  in  controversy  have  been  aban- 
doned; and  the  merits  and  effect  of  which 
finding,  under  the  pleading  upon  which  it 
waa  based,  therefore,  will  not  be  determined, 
because  unnecessary. 

The  motion  for  rehearing  embodies  93 
grounds,  in  addition  to  which,  appellants 
have  filed  two  separate  typewritten  argu- 
ments, one  of  28  pages  and  the  other  of  14 
pages,  and  in  one  of  tbe  written  arguments 
it 48  said: 

"It  is  very  apparent  from  tbe  findings,  con- 
clusions, statements,  and  remarks  of  this  court 
in  Its  opfnion  in  this  case  that  this  court  has 
dipped  its  brush  Into  tbe  wrong  coloring  and 
given  to  the  facts  in  this  case  a  coat  of  color- 
ing wirich  they  do  not  deserve.  We  earaestiy 
insist  that  this  court  carefully  review  this  case 
and  correct  a  number  of  its  findings  which  will 
hereafter  be  pointed  oat  in  the  dltferent  parts 
of  the  court's  opinion." 

In  order  to  properly  answer  that  criticism, 
we  have  been  compelled  to  make  these  con- 
clusions much  longer  than  is  nsoal  In  dispos- 
ing of  a  motion  for  rehearing.  But  tbe 
nnnsoal  Iragtb  has  been  catued  cbi^ly  1^  a 
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plain  Tlolatloa  on  t2ie  part  of  appellants' 
counsel  of  rule  31  (142  S.  W.  vUl).  governing 
procedure  in  the  Courts  of  Civil  Appeals, 
which  requires  that  statements  of  proceed- 
ings shown  in  the  record  ahall  be  made  faith- 
fully and  upon  tbe  professional  ree{>onslbillty 
of  tbe  counsel  who  makes  them;  and  it  is  ap- 
parent ttiat  the  violation  of  that  rale  was 
due  to  the  failure  of  counsel  to  carefully 
study  the  record  as  they  sliould  do,  before 
indulging  In  such  criticism  of  ttiis  court. 
Tlie  motion  for  rehearing  is  orermled. 


TEXAS  4  P.  RY.  CO.  el  al.  v.  PRUNTY. 
(No.  8341.) 

(Court  of  Civil  Appeals  of  Texas.  Fort  Worth. 
March  25,  1916.  Rehearing  Granted 
May  14,1921.) 

1.  Appeal  aid  amr  «»23l(ft)— OHeotlMi  bold 
■at  ta  pflat  a«t  amr  la  obarie. 

An  objeetiOB  in  trial  court  tbat  instroetioa 
was  emmaooa  "boeanaa  same  is  not  a  correct 
definition  of  Cerent  vieik'  but  la  amUgnons, 
unintelligible,  misleadioc,.  and  confusing  in  a 

manner  calculated  to  be  prejudicial  to  defend- 
ant," fails  to  point  out  any  error  in  ttie  charge, 
and  tbe  appellate  court  might  properly  refuse 
to  consider  it 

2.  Carriers  «»230(7)  —  imtrNoHoa  deflalni 
"labareat  vios^'  hflld  not  afflraiativaly  enroie- 
out. 

An  instruction  that  "Inherent  vice"  in  an 
animal  is  some  quality  or  characteristic  of  the 
animal  that  brings  about  its  own  iojnry  or  de* 
stractlon,  without  fault  on  the  part  of  any  oth- 
er supervening  cause,  wss  in  the  main  correct, 
and  no  probable  error  was  shown  by  its  submis- 
sion. 

[Ed.  Note.  —For  other  definitions,  see  Worda 
and  Cbraaas,  Second  Series,  Inherent  Vice.] 

3.  Trial  «s»260(l}-Mo  srror  In  refaslng  re- 
qaested  Instroettsa  ooverei  by  ghrea  oharges. 

There  was  no  error  in  refusing  to  give  a 
special  charge,  where  other  charges  were  given 
virtually  covering  the  reqaested  instruction. 

4.  Trial  «=3l94(20)— Charge  as  to  temporary 
injury  to  stock  held  upon  weight  of  evldenoa. 

In  an  action  against  a  carrier  to  recover 
for  injuries  to  animals,  the  court  properly  re- 
fused to  instruct  as  being  npon  the  weight  of 
the  evidence,  "even  If  you  should  think  that  the 
railway  company  negligently  handled  the  stock 
en  route,  and  thereby  caused  them  to  be  dam- 
aged and  depreciated  in  value  upon  their  arrival 
at  Decatur,  yet  if  yon  find  that  the  injuries  and 
depreciation  in  value  were  only  temporary,  and 
that  tbe  stock  recovered  from  such  condition 
thereafter  during  the  time  plaintiff  kept  them, 
you  will  take  into  consideration  such  recovery 
or  regaining  of  value  In  determining  tiie  value 
of  tbe  stock  at  Decatur." 

Conner,  C.  J.,  dissenting. 


4^Por  other  caiei  He  Bame  topic  and  KBT-NUHBER  In  all  Ker-Nambered  Dli«ats  aad  Indezw 
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Appeal  from  WUre  County  Court,  J.  W. 
Walker,  Judge. 

Suit  by  J.  V.  Pninty  agalnal  the  Texas  4 
Jfadflc  Hallway  CompaDy.  On  ai^fpeal  by 
defendant  from  judgment  for  plaintiff,  ques- 
tions were  eertlfled  to  the  Suprwne  Court 
Judgment  Of  lower  court  affirmed  in  con- 
formity with  the  opinion  of  the  Supreme 
Court  (230  S.  W.  396). 

McMurray  &  Oettys,  of  Decatur,  and 
George  Thommon,  of  Fort  Worth,  for  appel- 
lant 

U.  W.  Burcb,  of  Decatur,  and  R.  F.  Spen- 
cer, of  San  Anttmio,  Xor  appellee. 

BUCK,  7.  This  suit  was  brought  by  ap- 
pellee, J.  V.  Prunty,  in  the  county  court  of 
Wise  county  for  t^e  sum  of  $360,  damages 
alleged  to  have  been  occasioned  to  a  ship- 
ment of  20  head  of  mares  and  horses  aAd  16 
head  of  colts  moved  from  Toyah,  Tex.,  to 
Decatur,  Tex.,  over  the  Texas  &  Pacific  and 
Fort  Worth  ft  Denver  City  Railways,  via 
Fort  Worth,  said  damages  being  alleged  to 
have  occurred  in  the  switchyards  at  Fort 
Worth,  and  both  of  the  railway  cranpanies 
being  made  parties  defendant. 

Defendants  answered,  denying  all  of  plain- 
tiff's allegations,  and  alleging  that  plaintlflTs 
said  stock  consisted  of  wild-range  stock, 
mostly  mares  heavy  with  foal,  which  ctmdl- 
tlon  and  wild  nature  constituted  Inherent 
defects;  that,  there  being  only  one  car  of 
said  stock,  they  necessarily  had  to  be  trans- 
ported on  a  local  freight  train,  which  neces- 
sarily had  to  be  frequently  stopped  along  the 
route  to  take  on  and  leave  freight  and  to  pnss 
other  trains;  and  that  If  any  of  plaintiff's 
said  stock  were  injured  or  damaged,  such 
damage  was  occasioned  hy  reason  of  said  in- 
herent vice  of  the  animals,  and  by  reason  of 
the  ordinary  Jolts  and  Jars  necessarily  in- 
cident to  tiie  movement  of  a  locml  frelgbt 
trnia. 

Plaintiff  by  supplemental  petition  denied 
all  the  allegations  In  defendants'  said  answer. 

The  case  was  tried  before  a  jury,  and  re- 
sulted In  a  verdict  and  judgment  for  plaintiff 
In  the  sum  of  $287.07  against  the  defendant 
Texas  &  Pacific  Railway  Company,  and  deny- 
ing any  recovery  againKt  the  Fort  Worth  & 
Denver  City  Railway  Company.  From  this 
judgment  the  Texas  &  Pacific  Railway  Com- 
pany appeals. 

The  first  sJx  assignments  of  error  complain 
of  the  admission,  over  objection,  of  certain 
questions  and  answers,  and  involve  the  same 
question  of  law.  The  first  assignment  com- 
plained that— 

"The  court  erred  In  permUttng  plaintiff's 
counsel  to  ask  him,  'What  was  tbe  difference, 
if  any,  between  the  reasonnhle  market  value 
of  the  mares  at  the  time  and  in  the  condition 
in  which  they  did  arrive  and  the  cotidition  in 
whifh  they  should  have  nrrivcd.  handled  with 
ordinary  care  and  dUig^nceT   To  which  pl^- 


tiff  answered.  'I  think  it  was  any  vrtiere  from 

$20  to  $25  difference.' " 

The  objection  made  by  defendant  was  tliat 
said  question  and  answer  called  for  and  in- 
volved a  conclusion  of  the  witness  which  be 
was  not  qualified  to  state  and  concerning  a 
matter  properly  for  the  Jnry  and  not  for  the 
witness,  because  same  Involved  a  mixed  ques- 
tion of  law  and  fact,  and  because  there  was 
no  allegation  to  support  it,  and  because  it 
was  incompetent.  Irrelevant,  and  Immaterial. 
The  other  questions  propounded  are  very 
similar  to  this  one,  and  the  objections  made 
thereto  were,  in  substance,  the  same  as  here 
made.  We  are  of  the  opinion  that  tbe  as- 
signments should  be  sustained.  As  to  what 
constitutes  ordinary  care  and  diligence  is  a 
question  for  the  Jury.  H.  St.  T.  C.  B.y.  Co.  v. 
Roberts,  101  Tex.  418,  106  S.  W.  808;  M„  K.* 
&  T.  Ry.  Co.  V.  Brown,  155  S.  W.  079 ;  H.  & 
T.  C.  Ry.  Co.  V.  Davis,  50  Tex.  Civ.  App.  74. 
109  S,  W.  422;  O.,  C.  &  S.  F.  Ry.  Co.  v.  Kim- 
ble, 49  Tex.  Ctv.  App.  622,  109  S.  W.  235;  I. 
&  G.  N.  Ry.  Co.  V.  Hamon,  173  S.  W.  613 ;  17 
Cyc.  57,  68;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Bogy, 
178  3.  W.  087.  In  the  case  of  Railway  v. 
Roberts,  supra,  the  question  of  error  present- 
ed was  as  to  the  following  questlou,  prt^und- 
ed  to  plaintiff  by  his  counsel,  and  the  ADSvet 
tliereto.  to  wit: 

"From  yoar  own  knowledge  and  experience 
as  a  cattleman,  and  from  your  experience  in 
shipping  cattle  to  the  territory  and  vicinity  over 
these  roads,  having  gone  with  several  ship- 
ments over  the  roads  that  these  cattle  were 
shipped,  what  is  a  reasonable  time  with  which 
to  transport  a  train  of  cattle  from  Llano  to 
Fairfax,  when  they  are  transported  with  ordi- 
nary care  and  diligence?" 

To  this  questicm  and  any  answer  that  might 
be  made  thereto  the  d^Oidants  objected,  on 
the  ground  ttiat  ancta  question  was  the  mere 
oplnt<m  of  the  witness  on  a  mixed  question  of 
law  and  fiact,  and  that  the  determination  of 
what  was  a  reasonable  time  was  one  A>r  the 
juty  to  reach  from  all  the  fftcts.  But  the 
court  overruling  anch  objection,  the  witness 
made  the  following-  aiwwer: 

"  1  have  had  to  make  It  hi  84  honrs,  and  I 

was  tfaoronghly  satisfied  anywhere  from  30  to 
36.  hours'  (would  be  a  reasonable  time  to  make 
tbe  trip).  In  addition  to  the  objection  that  the 
witness  could  not  testify  to  what  was  a  reason- 
able time  within  which  to  transport  said  cattle, 
counsel  [in  the  cited  case]  urged  that  it  was 
not  permissible  for  the  witness  to  testify  what 
in  his  opinion  is  or  is  not  ordinary  care  and  d'l- 
igence,  and  that  what  is  ordinary  care  and  dili- 
gence was  likewise  a  mixed  question  of  law 
and  fact,  to  be  determined  by  tbe  court  or  jnry 
from  all  of  the  facts  of  tbe  particular  case; 
and  to  permit  a  witness  to  give  Ids  opinion 
thereon  would  Ite  to  submit  the  determination 
of  the  very  Issue  of  the  case  to  a  witness,  in- 
stead of  to  tbe  court  or  Jury.** 

Id  answer  to  certified  question  from  thf 
Court  of  Appeals  for  ttie  Third  District,  the 
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Supreme  Court  hfHA  that  the  aofiBtions  and 
answers  submlttect  di<t  ihtoIto  a  mixed  quee* 
tlon  of  law  and  fact,  citing  G.,  H.  ft  W.  By. 
Co.  V.  Hall.  78  Tex.  170,  U  S.  W.  260,  9  L.  B. 
A.  298.  22  Am.  St.  Bep.  42,  and  farther  the 
court  said: 

"In  answerinsr  it  he  answered  intelUgently, 
the  witness  must  have  determined  for  himself 
what  woutd  constitute  ordinary  care,  and  then 
have  deduced,  trom  a  conslderBtion  of  all  the 
elemeata  that  woold,  in  hla  opinion,  enter  into 
the  qaestion  of  the  tlMe  reas<maUy  neeeesary 
for  the  trassportatiw  in  the  ezerdae  of  aoeh 
care,  a  conclusion  as  to  what  that  time  should 
be.  The  elements  or  facts  which  should  be  con- 
sidered were  first  to  be  determined  in  part  by 
the  coart  in  the  admission  and  exdusion  of  evi- 
dence; and  the  conclusion  to  be  drawn  from 
them,  as  to  the  time  reasonably  required  to  car- 
ry the  cattle  to  their  destination  with  ordinary 
diligence  was  then  to  be  drawn  by  the  Jury 
by  applying;  to  the  facts  admitted  in  evidence 
their  own  jodfcment  as  to  what  would  constitate 
ordinary  diligence  and  a  reasonable  time." 

In  the  Instant  case  the  wltneas  would  have 
to  def  lde  In  hlg  own  mind  what  constituted 
tiandling  with  ordinary  care  and  diligence  on 
the  part  of  the  railway  company,  and  the 
condition  the  horaes  wonld  hare  been  in  If 
so  handled,  before  he  would  be  able  to  tn- 
telllg«it1y  answer  the  question  propounded. 

The  only  case  cited  by  the  appellee  which 
seems  to  be  In  conflict  with  the  cases  hereln- 
ahoTe  cited  Is  K.  C,  M.  &  O.  Ry.  Co.  t.  Weal, 
149  S.  W.  209.  by  the  Austin  Court  of  Appeals, 
opinion  by  Justice  Rice.  In  that  case  the 
witness  did  not  answer  the  question  contain- 
ing the  feature  objected  to  In  the  Instant  case, 
and  therefore  the  fflcpresslon  of  the  opinion 
by  Justice  Rice  that  said  question,  if  It  had 
been  answered,  would  not  have  been  objec- 
tionable. Is  in  the  nature  of  obiter  dicta. 
But,  he  that  as  It  may,  we  think  the  question 
has  been  definitely  and  Tmmiwtalwbly  de- 
cided contrary  to  the  ecpreBSlons  contained  in 
the  oirinfon  In  the  West  Oase,  and  we  are 
forced  to  e<nicliite  that  the  trial  conrt  erred 
in  admltth^r  this  testtanimy,  and  that  assign' 
ments  1  to  6  IndnslTe,  should  be  sustained. 

We-  think  It  doabtfol  as  to  whether  the  wit- 
ness Hub  DUlehay  saflOdenfly  quallfled  to  ad- 
mit the  testtmony  comidalned  of  in  the  aev- 
rath  assignment  Bnt  we  do  not  determine 
whether  or  not  the  qnestSim  raised  in  said 
assignment,  if  standing  atone,  would  JusUfy 
a  rerarsal. 

n,  Z]  The  court  in  his  charge  gave  the  ftd- 
lowing  definition,  to  wit : 

"  Inherent  rice*  In  an  animal  Is  some  qnality 
or  charact^stie  of  tlie  anfanal  tliat  brings 
about  Its  own  injury  or  deatraction  without 
fault  on  the  part  of  any  other  aopervenlng 
cause." 

The  objection  made  In  the  trial  court  and 
here  urged  In  the  elgbth  assignment  Is: 

"Because  same  Is  not  a  correct  definition  Of 
Inherent  flee,*  but  is  amblgnons,  unintelligible, 


'  mbleading,  and  confaslng  fai  a  manner  calculat- 
ed to  be  prejudicial  to  defendant** 

We  do  not  think  in  Its  assignment  appellant 
points  out  any  error  In  this  charge,  and  for 
that  reason  we  might  prop^ly  refuse  to  con- 
sider It  (McGraw  v.  Railway,  182  S.  W.  417), 
bnt  if  we  Aould  consider  the  assignment, 
while  some  dionge  might  have  been  advan- 
tageously made  in  the  deUnltlon  given,  we 
think  said  definition  In  the  main  is  correct, 
and  that  no  probable  error  la  shown  by  Its 
suhmissiop. 

in  We  do  not  And  any  «rror  in  the  failure 
of  the  court  to  give  the  q)edal  charge  re- 
quested by  defendants,  to  the  exclusion  of 
which  error  is  assigned  in  tlw  ninth  assign* 
ment  especially  in  view  of  the  fact  that  in 
addition  to  the  definition  ot  Inherent  vice 
given  in  the  main  diarge  the  court  gave,  at 
the  request  of  plaintiff,  special  change  No.  2, 
and  at  the  request  of  defendant  special 
charges  Nos.  1  and  2,  covering  virtually  the 
same  Instmction  as  requested  In  the  refused 
charge. 

(4]  In  its  tenth  asslgnmeat  ajqwllant  urges 
error  to  the  refusal  of  the  court  to  give  the 

following  charge: 

"Even  if  yon  should  find  that  the  Texas  ft 
Pacific  Railway  Company  negllgentiy  haudled 
the  stock  en  rente  and  thereby  caused  them 
to  be  damaged  and  d^eciated  in  value  upon 
their  arrival  at  Decatur,  yet  if  yon  find  that 
the  injuries  and  depreciation  In  value  were 
only  temporary,  and  that  the  stock  recovered 
from  such  condition  thereafter  during  the  time 
plaintiff  kept  tiiem,  yon  will  take  into  consid- 
eratloo  such  recovery  or  regaining  of  valne  in 
determining  the  valne  of  the  stock  at  Decatur." 

We  think  such  charge  would  have  been  up- 
on the  weight  of  the  evidence.  G.,  C.  ft.  S.  P. 
Ry.  Co.  V.  Stanley,  89  Te-t.  44.  33  S.  W.  109 ; 
M.,  K.  &  T.  Ry.  Co.  V.  Mulkey  ft  AUen,  159 
S.  W.  114 ;  P.  ft  N.  T.  Ry.  Co.  v.  Holmes,  177 
8.  W.  605;  H.  ft  T.  O.  Ry.  Co.  v.  Llndsey, 
175  S.  W.  709.  In  the  case  of  Railway  v. 
Molkey  ft  Allen,  supra^  the  Dallas  Court  of 
Appeals,  In  an  opinion  by  Justice  Rasbury, 
and  in  discussing  an  assignment  based  u{>on 
the  refusal  to  give  a  similar  charge,  says: 

'^e  court  below  eorrecQy  diarged  the  Jury 
on  the  measure  of  damages,  and  permitted  the 
broadest  kind  of  inquiry  into  the  condition  of 
the  cattle  at  the  time  of  their  shipment,  at 
the  time  of  their  arrival,  as  well  as  their  con- 
dition and  improvement  while  being  fed  and  be- 
fore they  were  sold.  As  we  understand  it, 
these  are  inquiries  going  to  prove  or  dleprova 
the  actual  itemages.  and  may  be,  and  doubt- 
less  were,  considered  by  the  jury  in  the  instant 
case;  but  we  do  not  understand  that  proof  of 
such  matters  is  authority  for  the  court  to  sug- 
gest to  the  jury  in  his  charge  that  such  facta 
have  been  proven  and  may  be  considered  by 
the  jury  in  estimating  the  actual  loss.  Their 
admission  In  evidence  is  the  warrant  for  their 
consideration,  but  the  conrt  may  not  seek  out 
that  particular  fact*  and  espedaUy  direct  the 
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attention  of  the  jui?  to  the  fact  that  that  par- 
ticular testimony  may  be  considered.  The  role 
IB  that  the  actual  losa  is  recoverable;  and  what 
the  actual  loas  is  is  a  qnestion  to  be  determined 
by  the  jury  from  all  the  facte  taken  and  con- 
sidered as  a  whole,  without  special  reliance  on 
any  particular  fact  or  circam8tance"~-citins 
RaUway  t.  Word,  61  Tex.  CIt.  App.  206,  lU 
8.  W.  768. 

We  need  not  consider  the  qnestion  raised 
In  tbe  deventli  aiBBlgnment  as  to  newly  dlft* 
covered  evidence,  Inasmucb  as  tbo  case  has 
been  reversed  for  the  reasons  heretofore 
given,  and  this  qnesticm  wlU  not  be  preseitecl 
In  another  trial. 

Judgment  reversed,  and  the  canse  remand- 
ed as  to  appellant,  but  nndlstnrbed  as  to  the 
Fort  Worth  &  Denver  Cit7  Railway  Company. 

CONNER.  G.  J.  (dissenting).  In  this  case 
the  evidence  that  app^ee*s  horses  were  de- 
livered to  the  appellant  railway  oompany  for 
transi»rtatlon  In  good  condltlfm  Is  abundant 
It  also  seems  as  wdl  estabUslied  in  the  evi- 
dence that  when  delivered  at  tb<^r  destination 
th^  wwe  In  a  badly  Injured  condltkm,  which 
was  proximatdy  caused  by  delays  and  rough 
handling,  chargeable  to  appellant,  and  It  wUl 
be  observed  In  the  <qtelon  of  the  majority 
that  the  reversal  of  the  Indgmoit  below  la 
appellee's  favor  Is  grounded  alone  vjmi  a 
single  proposition,  to  wit,  that  the  trial  court 
committed  [veludlcal  error  In  pmnlttlng  an- 
swer to  the  following  question: 

"What  was  the  difference,  if  any,  between 
the  reasonable  market  value  of  the  marea  at 
the  time  and  In  the  condition  in  which  they  did 
arrive  and  In  the  condition  in  which  tiay  should 
have  arrived,  handled  with  ordinary  care  and 
diligence?" 

To  which  the  plaintiff  answered: 

"I  think  it  was  anywhere  from  $20  to  |2S 
difference.** 

The  concluBton  of  the  majority  that  the 
question  and  answer  were  erroneous  rests 
upon  the  further  conclusion  that  the  ruling 
of  our  Supreme  Court  in  the  case  of  H.  &  T. 
C.  Ry.  Co.  V.  Roberts,  101  Tex.  418,  108  S.  W. 
808,  requires  such  a  holding,  but  with  this 
latter  concluslm  the  writer  most  reqtectfully 
disagrees.  Of  the  other  eases  cited  by  the 
majority,  all  of  which  are  predicated  upon  the 
Roberts  decision,  the  cases  of  Railway  Co.  v. 
Davis,  60  Tex.  dv.  App.  74.  109  S.  W.  422. 
and  Railway  Go.  v.  Hamon,  173  S.  W.  613, 
nndoid)tedly  support  the  majority  concloslon, 
and  to  these  cases  may  be  added  T.  ft  P.  Ry. 
Co.  T.  Jones,  68  Tex.  Glv.  App.  182,  324  S.  W. 
19^  by  this  court  In  which  the  opinion  was 
written  by  Mr.  Justice  Dnnklln,  imd  In  whldi 
also  (he  writer  concurred. 

Later,  however,  whoi  the  qnestion  again 
came  before  this  court  In  tbe  case  of  Railway 
Ca  V.  Ifclntyie  &  Hampton,  152  S.  W.  1105, 
the  writer,  upon  further  consideration,  en- 


I  twed  his  dIssenU  a«  win  be  seen  by  a  refer- 
j  ence  to  tiiat  case,  and  he  now  again  reiterates 
his  dlssesit  to  the  end  that,  dionld  the  parties 
so  desire,  the  differences  In  opinion  may  be 
harmonised,  and  the  qnestion  autlunltatlve- 
ly  determined  by  our  Supreme  Court.  As  It 
seems  to  tbe  vrrlter,  the  technical  difncnltiea 
In  the  admlnlstratloo  of  the  law  are  complex 
at  the  best,  and  he  does  not  think  they  should 
be  multli^ied  by  unnecessary  or  nnwarrant- 
ed  extaudons  ot  decided  cases,  and  he  has 
not  been  able  to  av<rid  tbe  conviction  tfiat  the 
ruling  In  tb»  present  case,  and  in  the  other 
Courts  of  Olvll  Appeals  cases  supporting  it, 
Is  not  warranted  by  the  dedsltm  in  the  case 
ot  Railway  Co.  t.  Roberts.  In  tbe  Roberts 
Case,  as  will  be  seen  by  refttence  to  the  ques- 
tion which  Is  set  out  In  the  majority  oplnI<m, 
the  answer  required  ot  the  witness  was  what 
was  a  "reasonable  time  within  which  to 
transport"  the  train  of  cattle  between  the 
points  named?  This  of  course  was  the  very 
question  upon  which  the  plalntlfTs  ease  rest- 
ed, and  which  it  was  necessary  for  the  Jury  to 
determine.  If  the  sliipment  was  "unreasoo- 
aWe"  under  the  circumstances  the  defend- 
ant was  necessarily  guilty  of  negligence,  and 
the  court,  therefore,  well  said  that  the  ques- 
tion and  answer  were  objectionable  as  involv- 
ing a  mixed  question  of  law  and  fact,  which 
was  for  the  Jury's  determination  from  ail 
the  evidence.  The  question  in  the  present 
case,  however,  and  in  the  other  Courts  of 
Civil  Appeals  decisions  referred  to.  as  It 
seems  to  the  writer,  la  quite  different  Here 
the  plaintiff  was  offered  as  an  expert  on  the 
question  of  values,  his  qualification  as  such 
is  not  attacked,  and  the  question  propounded 
to  him  merely'  required  an  answer  as  to  the 
difTerence,  if  any,  in  values.  To  that  was 
the  question  alone  addressed  and  to  that 
alone  was  the  answer  as  actually  given  by  tbe 
witness  directed.  It  Is  true  that  in  a  senae 
the  interrogatory  lnv<dved  the  question,  in  a 
collateral  way,  of  how  the  cattle  "should 
have  arrived,  handled  with  ordinary  care  and 
diligence,"  but,  as  stated,  the  witness  was  not 
requested  to  g^ve  his  opinion  upon  that  ques- 
tion. That  was  a  qnestifm  and  an  issue  to 
which  much  evidence  in  the  case  was  ad- 
dressed, and  which  by  s^arate  clause  of  the 
court's  charge  was  distinctly  submitted  to  tbe 
jury.  As  embodied  in  tbe  question  it  was 
purely  hypothetleaL  In  otbw  words,  for  the 
purpose  of  the  qnestion  the  witness  was  aidc- 
ed  to  state  what  the  value  of  the  cattle 
would  have  been  If  It  be  assumed  that  they 
arrived  in  the  condition  they  should  have  ar- 
rived, handled  with  <ndlnary  care  and  dili- 
gence. It  is  easUy  inferable  tiiat  a  witnos 
qualified  to  as  to  the  state  of  the  mar- 
ket at  the  point  of  destination  could  properly 
give  his  (q;ilni(m  on  market  values,  even 
though,  fac^  hlms^,  had  nevor  made  nor  ac- 
compai^ed  a  cattie  shipment,  or  had  any 
knowledge  that  would  enable  him  to  deter- 
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mine  whether  a  shipment  between  given 
points  was,  or  was  not,  within  a  reasonable 
time  and  with  ordinary  care.  It  Is  well  set- 
tled In  the  authorities  that  counsel  may  get 
the  opinion  of  a  qualified  witness  upon  a  hy- 
pothetical question.  See  2  Words  and 
Phrases  2d  Series,  p.  926,  citing  Order  of 
United  Commercial  Travelers  of  America  t. 
Barnes.  75  Kan.  720,  80  Pac.  2d3.  See,  also, 
17  Cyc.  p.  242.  In  the  authority  lut  cited,  it 
la  said: 

.  "Assimiptios  of  facts  in  patting  a  question 
mi^ht  almost  be  regarded  as  a  test  of  wliether 
a  witness  is  being  examined  as  an  expert.  The 
expert,  properlj  so  called,  is  aalied  what  would 
be  his  judgment,  upon  all  or  any  prescribed 
part  of  the  facts,  as  to  wliich  evidence  has  been 
lawfully  admitted  by  the  court,  assumlDg  that 
they  are  true;  provided  that  a  sufficient  num- 
ber of  tacts  are  assumed  to  enable  the  witness 
to  give  an  Intenigent  <9hi}on.  Havtaig  bo  facts 
in  mind  as  the  result  of  observatjon,  It  is  ia 
this  way  alone  that  the  proper  bsais  for  a  rea- 
sonable judgment  can  be  foroished.  The  re- 
qoirement  that  the  question  should  be  in  a  hy- 
pothetical form,  stating  facts  of  which  there  is 
some  evidence  In  the  case,  continues  through- 
ont  the  examination  of  experts,  so  far  as  the 
attempt  to  elicit  affirmative  facts  is  concerned, 
and  applies  equally  to  cross-examination  as  to 
direct,  to  the  redirect  as  to  original  ease,  and 
to  experts  Introduced  either  by  plaintiff  >or  by 
defendant." 

And  in  1  Oreenleaf  on  Evidence  (IStb  Ed.) 
pp.  579.  580,  In  sfteaklng  of  Instances  In  which 
the  oj^nlima  ot  wltneaees  are  competent.  It  u 
said: 

"And  ancfc  ophdons  are  admissible  in  evi- 
dence, though  tiie  witness  founds  them,  not  on 
his  own  personal  observation,  but  on  the  ease 
itself,  as  proved  b*  other  witnesses  on  the 
trial.  Bat  wbere  scientific  men  are  called  as. 
witnesses,  the?  canViot  give  their  opinions  as 
to  the  general  merits  of  the  cause,  but  only 
their  opinions  upon  the  facts  proved.  And  it 
the  facts  are  doubtful,  and  remain  to  be  found 
by  the  jury,  it  has  been  held  improper  to  ask 
an  expert  who  has  heard  the  evidence  what  Is 
his  opinion  npon  the  rase  on  |  trial,  Mou^h  he 
mav  As  asked  his  opinion  vpm  m  sfnllar  oose, 
hvr-otJietiettag  ttttM."  ataHcs  tiiose  ot  the 
writer.) 

In  the  case  of  Scalf  v.  Collin  County,  80 
Tex.  514,  16  S.  W.  314,  "oar  Supreme  Court  in 
ruling  that  a  witness  could  give  his  opinion 
on  an  ismie  of  sanity  vel  non,  said,  among 
other  filings: 

"Where  the  issue  Is  one  npon  which  the  wit- 
ness niay  properly  state  his  opinion,  he  may 
do  so  notwithstanding  his  answer  emlnraces  the 
■vMT  fasne  on  trlaL** 

In  the  case  of  C,  R.  I.  &  G.  Ry.  Cx>.  v. 
Jones.  118  S.  W.  759,  by  the  Court  of  Civil 
Appeals  for  the  Sixth  District,  and  in  which 
a  writ  of  error  was  refused,  the  following 
question  and  answer  were  objected  to  as  In- 
vadlnc  the  province  of  the  Jury,  via.; 


"What  was  the  market  value  of  these  horaee 
at  that  time  if  tbey  had  been  transported  prop- 
erly, and  had  arrived  there  without  any  unnec- 
essary delay?" 

To  whidi  the  wltnesa  answered: 

"I  think  they  were  worth  flOO  per  head,  it 
they  had  arrived  there  in  proper  condition." 

In  disposing  of  the  objection  the  court, 
amms  other  things,  stated: 

"Market  value  is  largely  a  matter  ot  opinion, 
and  it  was  not  error  to  permit  the  witness  to 
state  his  opinion  as  to  the  market  value  of  the 
horses  at  La  Jnnta  had  they  arrived  there  in 
proper  condition;  it  appearing  that  he  was 
acquainted  with  the  market  value  at  that  place 
of  such  horses.  T.  &  P.  By.  Co.  v.  Donovan, 
86  Tex.  378,  25  S.  W.  10.  The  answer  did  not 
invade  the  province  ot  the  jury.'  It  merely 
stated  the  opinion  of  the  witosae  as  to  the 
market  vahie  of  the  horses  at  La  Junta  if  they 
had  arrived  In  proper  condition.*  Whether 
they  did  arrive  there  in  that  eondition  or  not 
was  left,  so  far  as  tbe  answer  9i  the  witness 
wag  (concerned,  without  suggestion  one  way  or 
the  other,  to  the  jury." 

In  the  case  of  G..  G.  &  S.  F,  By,  Co.  v. 
King,  174  S.  W.  960,  by  the  Court  of  Civil 
Appeals  for  the  Fourth  District,  It  was  said, 
among  other  things: 

"There  was  no  error  in  permitting  the  wit- 
ness to  testify  as  to  the  market  value  of  the 
horses  in  the  condition  they  ,arrived  and  what 
it  would  have  been  if  tbey  bad  been  delivered 
in  the  time  and  manner  they  should  have  been." 

The  question  end  answer  of  the  witness 
in  thst  case  Is  not  set  out  in  the  opinion,  but 
the  statement  of  the  conrt  clearly  impUes 
that  the  opinion  of  the  witness  on  the  ques- 
tion of  value  was  songht  upon  the  contin- 
gency assumed  that  the  horses  there  involved 
bad  been  delivered  "In  the  time  and  manner 
they  should  have  been."  / 

In  the  case  of  K.  C,  M.  ft  O.  By.  Co.  v. 
West,  140  S,  W.  206,  It  was  shown,  as  here, 
that  the  plaintiff  was  an  experienced  cattle- 
man and  familiar  with  the  market  value  of 
cattle  at  the  point  of  destination,  and  he  was 
asked  by  his  connsel  the  following  quest!  (m: 

"Considering  the  condition  of  the  cattle  when 
they  left  Talpa,  and  the  wear  and  tear  incident 
to  their  trip  of  100  miles,  the  ordinary  wear 
and  tear,  the  way  they  are  handled  with  rea- 
^sonable  care,  or  in  the  ordinary  way,  we  will 
say,  was  there  a  market  for  these  cattle  at 
Mary  Neal  and  in  that  section?" 

Objection  was  mada  to  tlila  qnestton: 

"On  the  groand  that  it  assumed  that  said  cat- 
tic  should  have  gotten  there  In  good  condition, 
predicating  the  qaestion  on  a  supimsition  based 
on  a  mixed  question  of  law  and  tact,  tor  which 
reason  it  was  Improper." 

The  objection  was  overruled,  and  the  wit- 
ness, without  answering,  was  thereupon  ask- 
ed: "What  could  they  have  been  sold  tor  at 
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that  time?"  To  wbich  he  answered: 
"Twenty-six  dcdlars  a  head  anyhow."  In 
disposing  of  the  question  thus  presented,  the 
court  said: 

"Is  the  first  place.  It  appears  that  tiie  wit- 
ness did  not  answer  the  qaestifKi  propounded, 
to  wliich  objection  was  msde;  bat,  sren  if 
It  be  so  considered,  we  think  tbe  question  was 
proper.  It  did  not  call  for  his  opinion  upon  any 
mixed  question  of  law  and  fact,  as  was  done 
in  tbe  case  of  H.  &  T.  C.  Ry.  Co.  t.  Roberts, 
101  Tez.  418,  108  S.  W.  808.  reUed  upon  by 
counsel  for  appellant,  wbere  tbe  witness  was 
asked,  after  stating  bis  experience,  wbat,  in  his 
opinion,  was  a  reasonable  time  within  wbich  to 
transport  a  train  of  cattle  from  liano  to  Fair- 
fax, when  tbey  are  transported  with  ordinary 
ears  and  diligence.  Here  it  appeared  that  the 
witness  knew  the  exsct  condition  of  tbe  cat- 
tle when  they  left  Talpa.  He  was  merely  re- 
quested to  state  whether  or  not  there  was  a 
market  value  for  these  cattle  at  Mary  Neal,  and 
what  said  market  ralue  would  bare  been,  if 
they  had  been  bandied  in  the  usual  or  ordinary 
way  in  tranait.  (Tbe  question  assuming  that 
tbey  were  bandied  in  th»  ordinary  way,  and 
taking  into  consideration  tbe  wear  and  tear 
incident  to  such  a  trip.)  It  aeems  to  oa  that 
an  experienced  cattleman,  who  had  frequently 
(dtippcd  cattle  and  who  knew  tbe  condition  of 
tbe  cattle  when  shipped,  and  who  was  shown 
to  have  known  their  market  value  at  destina- 
tion, ou^ht  to  be  able  to  give  his  opinion  as  to 
what  such  market  value  would  be.  provided  they 
bad  been  bandied  with  reasonable  care  or  in 
the  ordinary  way.  and  that  to  allow  such  an 
answer  would  not  Infringe  the  rale  laid  down 
in  the  ease  last  above  dted.** 

The  authorities  last  dted,  In  the  Judgment 
of  the  writer,  are  opposed  to  the  conclusion 
of  the  mn.1oritT.  and  present  the  better  view. 
He.  accordingly,  aa  stated,  enters  t^iB  dissent, 
and  gives  It  as  bis  opinion  that  the  Jm^ment 
below  should  he  affirmed. 

After  Response  of  Supreme  Ooort  to 
Gertlfled  QueetionB. 

BUCK,  J.  The  original  opinion  In  this  ap- 
peal was  rendered  March  28,  1916.  The  ma- 
jority of  the  court  reversed  and  remanded 
the  cause  as  to  appellant,  bat  left  undis- 
turbed the  judgment  as  to  the  Ft  Worth  & 
Denver  City  Railway  Company.  In  the  opin- 
ion of  the  majority  it  was  held  that  there 
was  error  In  tbe  trial  court's  action  In  per- 
mitting plaintiCfB  counsel  to  ask  him: 

*;What  was  tbe  difference,  if  any,  between 
the  reasonable  market  value  of  tbe  mares  at 
the  time  and  in  tbe  condition  in  which  they  did 
arrive  and  tbe  condition  in  which  they  abould 
have  arrived,  handled  with  ordinary  care  ud 
diligence?" 


To  which  plaintiff  answered: 

"I  think  It  was  anywhere  from  $20  to  «25 
difference." 

The  ohj^ctton  made  by  the  def«idant  was 
that  said  question  and  answer  called  for  and 
InviHved  a  conclusion  of  tbe  witness  whldi  he 
was  not  qnallQed  to  state,  and  conc^ning  a 
matter  properly  fdr  the  Jury,  and  not  for  the 
witness,  because  same  Involved  a  mixed  ques- 
tion of  law  and  fact,  and  because  there  was 
no  allegation  to  support  It,  and  because  It 
was  incompetent,  irrelevant,  and  ImmateriaL 
Chief  Justice  Ccmner  dissented,  boldbis  that 
the  question  and  answer  mentioned  was  not 
subject  to  the  objections  made  by  the  dtf  end- 
ant  On  motion  for  rehearing  and  to  certify, 
we  certified  to  the  Supreme  Court  the  ques- 
tion of  tbe  admissibility  of  the  fbllowlng 
questions  and  answers: 

*'(!)  What  was  the  difference,  If  any,  between 
the  reasonable  market  value  of  tbe  mares  at 
the  time  and  in  the  condition  in  whidi  they  did 
arrive  and  tiie  condition  in  which  they  should 
have  arrived,  handled  with  ordinary  care  and 
diligence?  Answer:  I  think  It  was  anywhere 
from  twenty  to  twenty-five  dollars  difference. 

"(2)  What  was  the  difference,  if  any,  in  the 
reasonable  market  value  of  the  colts  at  the 
time  tbey  arrived,  in  tbe  condition  they  were 
in,  an3  In  the  condition  in  wbich  they  have  ar- 
rived, handled  with  ordinary  care  and  diligence? 
Answer:  There  was  anywhere  from  fifteen  to 
twenty  dollars  difference. 

"(3)  Wbat  would  have  been  their  (the  two 
mares)  reasonable  market  value  if  handled 
with  ordinary  care  apd  diligenceT  Answer: 
Bighty-five  dollars. 

"(4)  As  to  the  colts,  wbat  would  they  have 
been  worth  if  they  had  been  bandied  with  ordi- 
nary care  and  delivered  in  good  concBti<m?  An- 
swer: Thirty-five  dollars. 

"(5)  What  would  the  14  mares  have  been 
worth  upon  their  arrival  here  if  tbey  had  been 
handled  with  ordinary  care  and  had  been  deliv- 
ered in  good  condition?  Answer:  Well,  from 
f66  to  ITS. 

"(6)  Wbst  was  the  ^fference.  If  any,  be- 
tween the  mark^et  value  ol  the  mares  In  tbe 
condition  In  which  they  did  arrive  and  in  tbe 
condition  in  which  tbey  should  hsve  arrived, 
handled  with  ordinary  care  and  diligence?  An-- 
Bwer:  Well,  there  was  a  difference,  I  would 
judge,  from  flS  to  fBS." 

On  April  20,  1921,  the  Supreme  Court  an- 
swered the  certified  questions,  and  held  that 
they  were  admissible.  See  230  S.  W.  396. 
Hence,  in  obedience  to  the  opinion  of  the 
Supreme  Court  we  set  aside  the  judgment 
of  the  majority  reversing  and  remanding  the 
cause,  and  here  overrule  all  asslgnmenta  and 
affirm  tbe  JudfipmenC  below. 
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CITY  NAT.  BANK  OF  CORPUS  GHRI8TI  v. 
CRAIQ  et  al.    (No.  6581.) 

{Court  of  OiTil  Appeals  of  Taxas.  San  An- 
tonio. JoDo  8,  1921.  Beboarins 
Denied  June  2(K  1021.) 

1.  Lla  peadm  «:9l8— Pirohasar  w  iDoon- 
braMor  Iwa  mo  oonttnotlva  notioe  of  «uU 
■■leit  MtlM  la  AM. 

Rev.  St.  Iftll,  arta.  683T-«88^  iwerent  tbe 
operation  of  lie  pendens  in  anj  suit  or  action 
where  a  transfer  or  incumbrance  is  executed 
by  a  party  to  the  suit  to  a  third  party  for  a 
valuable  consideration  without  notice,  unless 
the  notice  prescribed  la  filed  in  the  "lis  pendens 
record,"  and  the  filing  of  a  return  of  a  sheriff 
on  a  levy  made  b;  virtue  of  a  writ  of  attach- 
ment was  no  compHance  with  tiie  law  id  Ha 
pendena,  and  ooitld  not  glTt  notice  under  the 
atatute. 

2.  Reoonle  «=>7— Flllna  hat  net  force  of  re- 
eonllno. 

Withoot  a  spedal  pronsion  In  a  law  mak- 
ing fnins  of  a  paper  eqnWalent  to  ita  record, 
no  fiUnff  of  anch  Inatnunent  wonld  haTO  tbe 
Awee  and  effect  of  a  record  tor  the  general 
law  la  tiiat  any  grant,  deed,  or  inBtmment  of 
writing,  authorized  or  required  to  be  recorded, 
which  shall  have  been  duly  proven  up  or  ac- 
knowledged for  record  and  duly  recorded  in 
the  proper  county,  shall  be  taken  and  held  as 
notice  to  aD  persons  of  the  existence  of  such 
grant,  deed,  or  Inatnunent 

3.  Attachment  «9323-jBdaniMit  ^768(1)— 
Mere  filing  of  return  of  tttaohmeiit  oot  re- 
cording thereof. 

Th*-  filing  and  record  of  a  copy  of  a  writ 
of  attft''hment~  and  retnni  thereon  is  similar  to 
the  filing  and  record  of  abstracts  of  Judgments, 
and  in  both  Instances  the  law  prescribes  what 
shall  be  done  when  the  instrument  is  presented, 
srd  in  ordrr  for  either  to  become  a  lim  it 
must  be  actually  recorded  by  the  clerk,  aa  pro- 
vided In  BcT.  St  1911,  art*.  6616,  68SSL 


Bnw  from  District  Court;  Nueces  County ; 
W.  B.  Hopkins,  Judga 

Siilt  by  the  City  National  Bank  of  Corpus 
ChriBti  against  Mrs.  Nellie  M.  Craig  and 
others.  N.  H.  Hand  Intervened,  claiming 
prior  lien  on  land  attached  by  ptalntifF.  From 
Judgment  for  plaintiff  subject  as  to  its  at- 
tachTDent  to  Hen  of  interrener,  the  plaintiff 
brings  error.  Affirmed. 

B.  B.  Ward,  of  Corpus  Chrlstl,  for  plain- 
tiff In  error. 

Kleberg,  Stayton  &  North,  of  Corpus 
Chrlstl,  for  defendants  in  error. 

FLY,  C.  3.  This  is  a  suit  by  plaintiff  In 
error  against  defendant  In  error  and  NeUie 
M.  Craig,  Jr.,  Henry  H.  Craig  and  Kathryn 
Craig,  who,  for  oonvenlence,  will  be  identified 
as  plaintiff  and  defendant,  to  recover  on  a 
nrte  for  SMSOO,  dated  May  12,  1915.  and  an- 
other for  I608JI6.  dated  September  11,  1916, 


CITT  NAT.  BANK  r.  CRAIO  631 
(Its  aw.) 

end  for  foreclosure  of  kn  attacfamrat  Ilea 
on  certain  lots  of  land  in  Nueces  county, 
which  were  levied  upon,  on  August  11,  1917; 
a  copy  of  such  levy  having  been  filed  Immedi- 
ately with  the  county  clerk  of  Nueces  county 
by  the  sheriff.  N.  H.  Hand  interr^ed,  claim- 
ing a  superior  lien  on  the  land  through  a 
deed  of  trust  executed  on  October  3l,  1917, 
by  Nellie  M.  Craig,  given  to  secure  her  prom- 
issory note  for  12,350.  It  was  alleged  that 
intervener  had  no  notice  of  the  attachment 
lien  at  the  time  the  deed  of  trust  was  exe- 
cuted and  recorded.  No  Jury  was  demand- 
ed, and  the  court  rendered  Judgment  In  favor 
of  plaintiff  as  against  defendant  for  $9,146.72. 
and  for  foreclosure  of  a  deed  of  trust  Hen, 
against  Mrs.  Nellie  M.  Craig,  Nellie  M.  Craig,. 
Jr.,  Henry  H.  Crpig,  and  Kathryn  C.  Craig, 
on  certain  lots,  but  secondary  as  to  a  lieu  held 
by  Nlles  H.  Hand  on  certain  described  lots, 
all  in  Bay  View  addition  to  the  dty  of  Cor- 
pus Chrlstl.  Judgment  wBs  rendered  in  favor 
of  Hand  against  Mrs.  NelUe  M.  Craig  for 
$3,270  and  a  foreclosure  of  a  prior  Hen  to 
that  of  plaintiff  on  lots  6,  7,  8,  9,  10,  16,  17, 
18,  19,  and  20  in  Mock  15,  said  Bay  View 
addition.  Plaintiff  sued  out  a  writ  of  error, 
making  tbe  bond  payable  to  Nlles  H.  Hand 
alone. 

.  There  are  but  two  questions  In  this  case 
presented  by  the  record,  and  they  are  as  to 
whether  the  filing  of  the  return  of  the  at- 
tachment lery  on  the  lots  on  which  Hand 
claimed  a  mortgage  Hen  was  sufBcient  to  put 
him  on  notice  as  to  the  attachment  lien,  or 
in  case  It  did  not,  was  Hand  charged  with 
noHoe  by  pendency  of  the  suit.  Before  the 
rights  of  Hand  arose,  the  suit  of  plalnttfr 
against  the  Cralgs  had  been  filed,  and  the 
sheriff  had  levied  on  tbe  property  In  contro- 
versy, and  filed  bis  return  witb  the  county 
<derk  of  Nueces  county.  The  matter  filed 
by  tbe  sheriff  was  not  recorded  by  tbe  clerit 
until  after  Hand's  rights  bad  attached.  Nb 
statutory  lis  pendens  notice  was  ever  filed 
by  irtalntilf. 

t1]  Prior  to  190S,  tbe  filing  of  a  suit  was 
notice  to  every  one  tA  Us  pendens,  and  In 
order  to  relieve  parchasera  and  otb«r  tatsr- 
ested  parties  of  tbe  burdens  Imposed  by  tbe 
doctrine  of  pendente  lite,  as  held  by  tbe 
courts  of  Texas,  the  follovrfaig  law  was  pass- 
ed on  April  15,  1905  (Laws  1905,  a  129 
by  the  Twenty-Ninth  L^slature: 


"During  the  pendency  of  any  suit  or  action, 
legal  or  equitable,  involving  the  title  to  real 
estate,  or  seeking  to  establish  any  legal  or 
equitable  estate,  Interest  or  right  present  or 
future,  vested  or  contingent  therein  or  to  en- 
force any  lien,  charge  or  incumbrance  against 
tbe  same,  any  party  plaintiff,  as  alno  any  party 
defendant  leeking  afiirmative  relief  therein, 
may  file  with  the  county  clerk  of  each  county 
where  such  real  estate  or  any  part  thereof  Is 
situated  a  notice  of  the  pendency  of  surh  suit, 
to  be  idgned  hy  the  party  filing  the  aame  or 
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bis  ageot  or  attorn^,  nttiog  forth  the  nam- 
ber  and  atyle  of  tiia  cause,  the  court  in  which 
pending,  the  names  of  the  party  thereto,  the 
bind  of  suit  and  a  deaeriptton  of  tlia  land 
affected." 

The  second  aectlon  of  the  act  requires  tbe 
county  clerk  to  record  the  notice  In  a  well- 
bound  book,  styled  "Us  Pendens  Record," 
and  to  Index  the  same  both  direct  and  re- 
verse, under  the  names  of  each  and  all  par^ 
ties  to  the  suit. 

In  the  third  section  of  the. act  it  la  pro- 
vided: 

"The  pendency  of  SQ<di  salt  or  action  ahaU 
not  prevent  effective  transfers  or  incumbrances 
'to  a  third  party  for  a  valuable  conaideratioi) 
and  without  other  notice,  actual  or  construc- 
tive, by  a  party  to  the  suit  of  any  such  real 
estate  as  against  a  subsequent  decree  for  the 
adverse  party,  unless  sach  notice  shaU  hate 
baau  proper^  filed  nnder  the  name  of  the 
party  attempting  to  transfer  or  incumber  In 
the  county  or  conntiea  In  which  aaid  land  la 
aitnated.** 

The  sections  ot  the  act  mentioned  are  plao- 
ed  in  the  Revised  Statutes  as  articles  6837, 
6838,  and  6889.  That  law  "had  the  effect  of 
effectually  superseding  common-law  rules 
prevailing  at  the  time  of  Its  <»iactment  as 
to  notice  pendente  lite.  As  said  by  the  Court 
of  ClvU  Appeals  of  ttie  Second  District,  in 
the  case  of  Bnrke-Simmons  Ca  t.  Konz,  178 
S.  W.  687: 

"The  Leirlslature  having  aaeumed  to  legta- 
late  upon  the  question  of  lia  pendena,  and  to 
prescribe  steps  to  be  taken  and  mlea  to  be 
observed,  in  order  that  a  litigant,  in  a  suit  in- 
volving title  to  land,  may  invoke  its  protecting 
aegis,  80  far  as  the  statutory  regulation  ex- 
tends, in  our  opinion  It  aopersedes  and  limits 
the  common-law  rules  theretofore  prevailing 
with  reference  thereto." 

TtM  statute  would  be  futile  and  preset  no 
excuse  for  Its  existence  If  it  did  not  set  aside 
former  rules  as  to  the  matter.  The  Supreme 
Oourt  denied  a  writ  of  error  in  the  case  dted, 
and,  as  tliere  was  only  the  <me  point  in  ttie 
case,  must  ueoessarlly  have*  approved  the  d*- 
dslon. 

In  the  case  of  Pope  v.  Beancharap,  110 
Tex.  2T1,  219  S.  W.  447,  the  Supreme  Court 
views  the  act  of  1905  as  viewed  by  this  and 
the  Fort  Worth  Court  of  Civil  Appeals.  In 
that  ca^e  the  Supreme  Court,  In  holding  Oiat 
the  act  did  not  embrace  within  its  scope  any- 
tbiOK  to  affect  the  bona  flde  purchaser  of 
negotiable  paper,  said : 

"The  act  can  he  given  no  other  effect  than 
as  preventing  the  operation  of  Us  pendens  in 
any  suit  or  action  of  the  character  mentioned 
where  a  transfer  or  incumbrance  Is  executed 
by  a  party  to  the  suit  to  a  third  party  for  a 
valuable  consideration,  without  notice,  unless 
the  notice  prescribed  in  article  6S37  has  been 
filed.  By  its  terms  the  act  in  no  wise  purports 
to  extend  the  effect  of  notice  of  any  pending  | 


suit  or  action^  hot  does  impose  a  limitation  on 
the  prevailing  common-law  doctrine.  Howev- 
er, there  can  be  no  doubt  of  the  legislative 
pnipoae  to  restrict  and  not  to  extend  l£e  bind- 
ing force  oi  Judgments  on  Uiose  acquiring 
rights  pendente  lite  in  good  faith  and  for  value 
and  without  actual  notice,  in  the  U^t  of  the 
history  of  ststntea  of  tiie  dass  t»  iririeli  enr 
Btatnts  bdongs.** 

The  evidence  falls  to  show  that  the  Inter- 
vener had  a&r  notice,  actual  or  oanatnw- 
tive,  of  the  pcmdency  of  the  suit,  and  It  tiA- 
lows  that  the  role  of  Us  pendens  would  not 
at^ly  under  the  fftcts  ol  this  case. 

It  is  not  denied  that  the  sheriff  filed  his 
return  oa  the  levy  made  by  virtue  of  the  writ 
of  attachment,  but  that  would  not  be  a  com- 
pliance with  the  law  of  Us  pendens,  and  could 
not  give  notice  unda  the  statute  but  If  it 
gave  notice  at  all  it  must  be  through  com- 
pliance with  the  law  as  embodied  in  artide 
68B8,  In  regard  to  the  record  at  ttie  return 
of  the  sheriff  therein  provided  for. 

Article  6808  was  enacted  In  1889,  when 
the  comm«i-]aw  rule  as  to  pendcnto  Ute  was 
In  force  and  dfec^  and  seems  to  have  been 
iwssed  with  that  rule  in  view,  for  It  seems  to 
have  no  effect  whatever  so  Car  as  land  at- 
tached within  the  county  where  Qie  suit  Is 
pending  is  comcraned.  The  law  says : 

"If  the  real  estate  levied  upon  Is  dtuated 
in  any  county  other  than  the  one  in  which  the 
suit  is  pending,  then,  in  case  of  failure  to  make 
the  record  aforesaid,  the  attachment  shall  juA 
be  valid  against  subsequent  purchasers  for 
value  and  without  notice  and  subsequent  liot- 
holders  in  good  faith." 

That  was  said  In  « law  passed  1ft  femim  be- 
fore the  lis  pendens  statute  was  enacted,  and 
at  a  time  when  the  mere  pendmcy  of  a  autt  in 
the  county  where  ttie  land  was  situated  af- 
fected every  we  with  notice.  ObnsequenOy, 
whether  th^  return  in  attachmoit  was  flied 
In  the  county  where  the  suit  was  pending 
and  the  land  situated  w  not,  the  common-law 
rule  of  pendente  Ute  prevailed.  13ils  queatlim 
is  adverted  to  In  the  case  of  Woldert  v.  Ned- 
derhut,  18  Tex.  Civ.  App.  802,  46  S.  W.  878, 
but  was  not  dedded,  although  flie  Intima- 
tion Is  that  the  filing  and  regt  strati  on  Is 
unnecessary  in  the  county  of  the  suit  and 
the  land.  It  Is  held  In  the  case. of  Davis  v. 
Farwell.  49  S.  W.  667,  that  the  provlslcms  of 
article  6858  did  not  have  any  ^eot  in  the 
count7  where  the  suit  was  pending  and  the 
land  situated.  Both  of  those  cases  were 
dedded  before  the  passage  of  the  law  of  190& 
as  to  Us  pendens. 

In  the  case  of  NevUle  v.  MUter,  171  S.  W. 
1109,  It  waa  held  by  the  Court  of  ClvU  A|»- 
peals  of  the  Seventh  Diattlet  that  the  fail- 
ure to  record  the  levy  of  attachment  In  a 
county  differmt  from  that  in  whldi  the  suit 
was  pending  did  not  destroy  the  lien,  but 
that  it  rendered  It  Invalid  as  to  subsequent 
purchasers  and  subsequent  Uoiholders  In 


Digitized  by  Google 


CITY  NAT.  BAJSK  T. 

(Ill  aw.> 


CBAIO 


633 


|Ood  fhlth,  which  Is  raenSj  a  reiteration  of 
the  statute. 

The  decisions  cited  conflrm  as  in  the  view 
that  the  law  as  embodied  in  article  6808  did 
not  affect  the  status  of  the  porchsBer  of 
land  situated  in  the  county  irtwre  the  salt 
was  pending,  whether  It  was  attached  or 
not,  for  he  was  aftected  with  notice  by  the 
rule  of  pendente  llte^  and  the  recordlne  of 
the  levy  of  the  writ  of  attachmait  had  no 
effect  whatever.  That  mle  of  pendente  lite 
was  set  aside  and  abolished  by  the  law  of 
1906,  and  the  role  oC  lis  pendens  would  not 
arise  unless  the  statute  was  compiled  with, 
or  notice  otherwise  of  the  pendency  of  the 
suit  was  broQflAt  home  to  the  subsequent 
purdiaser  or  lienholdet.  In  other  words,  the 
filing  and  reslstratton  of  the  levy  of  attach- 
ment being  totally  unnecessary  to  fix  the  lien, 
and  In  reality  having  no  application  to  land 
,1Q  the  comity  wbere  the  suit  was  pending, 
could  have  no  more  effect  after  the  law  of 
1905  was  passed  than  It  had  before,  and  the 
suit  wbere  an  attachment  is  levied  would 
be  In  the  same  category  of  any  other  suit, 
and  would  oomB  directly  within  the  pur- 
view of  the  law  as  to  lis  pendens.  Ac- 
cording to  the  decisions,  the  law  as  to  regis- 
tration of  returns  on  levies  of  attachment 
writs  meant  nothing  before  the  lis  pendens 
law  was  passed,  as  to  lands  in  the  county  of 
T^ne,  and  no  reason  can  be  assigned  now 
for  making  it  Interfere  with  or  take  the 
place  of  the  Us  pendens  statute. 

[2,  3]  Even  If  tbe  proTlslmin  of  article  6808 
should  apply,  we  do  not  think  that  plain- 
tiff has  brought  Itself  within  the  scope  and 
efflcftcy  of  that  statute,  because  the  return  of 
the  levy  of  the  attachment  was  not  record- 
ed as  required  by  that  law.  There  Is  no  pro- 
vision in  the  law  as  embodied  In  article  6858, 
as  to  the  filing  of  the  copy  of  the  writ  and  re- 
turn being  notice,  bat,  on  the  other  band,  It 
Is  distinctly  stated  that  ftdlure  to  record  the 
writ  and  return  would  render  tbe  attach- 
ZD«it  lien  Invalid  as  to  subeeQuent  purchasers 
for  value,  without  notice,  and  subsequent 
bona  flde  IlCTholders,  In  counties  outside 
the  county  of  the  venue,  the  only  places  In 
which  any  efficacy  Is  given  to  the  filing  and 
record  of  the  writ  and  return.  The  filing 
of  a  deed  of  ,conveyanee,  mortgage,  deed  of 
tmst,  and  other  Instruments  named  in  article 


6828  ia  made  efltectlve  by  the  very  terms  of 
the  statute,  and  for  that  reasui  alone  such 
filing  Is  notice.  The  same  is  true  of  notice 
ot  lis  pendens.  Article  6889.  Those  laws 
have  no  applicability  to  tbe  filing  €t  eot^ 
of  writs  ot  attachments  and  returns  of 
leTies.  That  law  would  oome  within  the 
movisioos  of  artlde  6842,  which  makes  the 
record  of  any  Instnunoit  required  to  he  re- 
corded notice  to  all  pawns  'of  the  nistence 
of  such  grant,  deed,  or  instrument  With- 
out a  special  provistm  In  a  law  makli% 
the  filing  of  a  paper  equlvalait  to  Its  rec- 
ord, no  filing  of  such  Instrument  would  luve 
tbe  force  and  effect  of  a  record,  for  the 
general  law  ia  that  any  grant,  deed,  or  In- 
strument of  writing,  authorized  or  required 
to  be  necorded,  which  shall  have  been  duly 
proven  up  or  a<^nowledged  for, record  and 
duly  recorded  In  the  proper  county,  shall  be 
taken  and  held  as  notice  to  all  persons  of  the 
existence  of  such  grant,  deed  or  Instenment 

The  filing  and  record  of  a  copy  of  a  writ 
of  attachmmt  and  return  thraeon  Is  similar 
t»  the  filing  and  record  of  abstracts  of  Judg- 
ments, and  In  both  instances  the  law  pre- 
scribes what  shall  be  done  when  the  Instru- 
ment la  presented.  In  both  Instances  the 
clerk  la  commanded  to  file  and  record  the  -In- 
strument. In  the  case  of  abstracts  of  Judg- 
ments it  has  been  held  that.  In  order  for  the 
abstract  to  become  a  lien.  It  must  be  actually 
recorded  as  provided  in  chapter  1,  tit.  86. 
Revised  Statutes.  Belbaze  v.  Ratto,  60  Tex. 
6S6,  7  S.  W.  501 :  Vldor  v.  liawllns,  93  Tex. 
259,  54  S.  W.  1026.  In  the  first  case  dted. 
the  court  draws  the  distinction  between  the 
class  of  instruments  which  tbe  law  declares 
the  filing  of  them  to  have  tbe  force  of  a 
rerord  and  those  special  instruments  pro-, 
vided  for  by  certain  special  laws.  In  the 
latter  case  an  actual  entry  on  the  record  Is 
necessary  to  give  them  vitality.  To  the  same 
effect  is  the  decision  in  Vldor  v.  RawUnfi. 
The  law  as  found  in  article  6858  gives  a  lira 
only  In  case  of  a  record.  Just  as  the  Hen  is 
fixed  by  record  and  Index  in  article  5616,  in 
the  case  of  abstracts  of  judgments.  The 
mere  levy  of  the  attachment,  under  the  law 
as  it  now  exists  as  to  lis  pendens,  was  not 
notice  of  pendency  of  a  suit.  The  law  men- 
tioned repealed  all  laws  in  confilct  with  it 

The  judgment  la  affirmed. 
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WALKER  et  al.  v.  LANE.   (No.  9588.) 

(Court  of  Civil  Appeals  of  Texas.   Fort  Worth. 
A^ril  9,  1921.    Rehearing  Denied 
May  14,  1921.) 

Mines  and  minerals  «=:978(5)  — Extenslona  •/ 
time  for  beginning  of  oil  well  oonitltatai 
toppel  of  original  lessor. 

EzteoBions  of  time  for  the  beKinning  of  an 
oil  EDd  gas  well,  made  by  the  original  lessor  in 
conjunction  with  other  joint  owners  of  the 
land,  sublet  by  the  original  lessee,  held  to  have 
constituted  an  estoppel  of  the  original  lessor  to 
claim  in  equity  that  the  lease  on  his  land  which 
was  not  sublet  was  terminated  by  reason  of  the 
failare  of  the  original  lessee  and  bis  eodefend- 
ants  to  begin  a  well  or  pay  rentals  on  such  land 
within  the  fint  year  of  the  life  of  the  lease, 
or,  at  all  erents,  within  the  six-month  period 
provided  for  in  the  first  eztenrion  acreenent 

Appeal  from  District  Oonrt,  Palo  Pluto 
Connty ;  J.  B.  Klrth,  Judge. 

Suit  by  J.  M.  Lane  against  B.  B.  "WaWter 
and  others.  From  Judgment  for  plain  tltf, 
defendants  appeal.  Judgment  reversed,  and 
rendered  for  defendants. 

Penlx  &  Miller  and  W.  L.  Dean,  all  of 
Mineral  Wells,  for.  appellants. 

Ritchie  &  Ranspat  and  T.  P.  Perkins,  all  of 
Mlnraral  Wells,  for  appellee. 

DUNKLIN,  J.  J.  M.  Lane  and  wife,  Lucy 
Lane,  and  A.  B,  Lane  executed  what  Is  usual- 
ly termed  an  oil  and  gas  lease  to  B.  B. 
Walker,  on  1,602  acres  of  land  situated  in 
Palo  Pinto  county.  The  lease  was  dated 
Fohmary  21,  1917,  and  recited  a  casta  consid- 
eration paid  by  the  lessee  of  $1,602,  and  the 
further  consideration  of  ttie  covenants  of  the 
lessee  therein  contained.  It  stipulated  that 
It  should  continue  in  force  for  a  period  of  10 
years  and  as  much  longer  thereafter  as  either 
oil  or  gas  shall  be  produced  therefrom  in  pay- 
ing quantities,  and  that  the  lessors  should 
receive,  as  royalties,  one-eighth  of  all  oil 
produced  from  the  land  and  a  stipulated  sum 
for  the  gas  from  each  well  In  which  gas  might 
be  fonnd.  It  contained  the  further  stlpuda- 
tlon  that  if  operations  for  drilling  a  well 
should  not  be  commenced  on  the  land  on  or 
before  February  21.  1918,  the  lease  wonm 
terminate,  unless  the  lessee  should  pay  to  the 
lessors  $1,602,  which  would  operate  and  be 
accepted  as  a  rental  for  the  next  succeeding 
year,  and  that  by  paying  a  like  rental  be- 
fore the  begbittlng  of  each  succeeding  year 
the  lessee  should  have  the  right  to  continue 
the  lease  In  force  for  the  full  10-year  period 
without  drilling  a  w^.  The  lease  contained 
this  further  stipulation: 

"The  leasee  sh&n  have  th«  right  to  assign 
tbls  lease,  or  any  portion  of  the  acreage  cov- 
ered thereby,  In  which  last  event  the  lessee 
shall  be  liable  only  for  royalties  accruing  from 


operations  on  the  acreage  retained,  and  be  Ha- 
ble  only  for  snch  proportions  of  the  rentals 
due  nnder  aaid  lease  as  the  acreage  retained 
by  the  lessee  bears  to  the  entire  acreage  cov- 
ered by  said  lease  and  the  assigns  of  the  lessee 
shall  have  corresponding  rights  and  privileges 
with  respect  to  said  royalties  and  rentals  as 
to  the  acreage  so  assigned." 

On  February  5,  1918,  B.  B.  Walker,  the 
lessee,  transferred  and  assigned  to  J.  E. 
Whiteside  all  rights  and  Interests  he  ac> 
quired  und^  the  lease,  In  and  to  two  tracts 
covered  by  the  instrument,  aggregating  800 
acres.  The  consideration  for  said  assign- 
ment, as  recited  tfaoreln,  was  $1  easb  paid 
and  certain  covenants  and  agreonenta  wtalcb 
were  not  mere  optloais,  and  some  of  wlildi 
were  as  follows : 

"As  a  part  eonsideraUon  hereof,  grantee 
agrees  to  begin  the  operations  for  drflling  a 

well  on  the  above -described  premises  before 
the  21st  day  of  February,  1918,  and  that  gran- 
tee will  continne  in  good  faith  to  sink  said  well 
to  the  productive  sand,  in  what  is  known  as 
the  productive  sand  of  the  Caddo  field,  imlcsa 
oil  or  gas  is  discovered  in  paying  qnantitleB 
at  a  lesser  depth. 

"Grantee  agrees  to  pay  all  royalties  provided 
for  in  said  Lane  lease  and  assume  the  cocdi- 
tioiis  thereof  so  far  as  same  applies  to  the  land 
hereinabove  described. 

"It  is  understood  that  the  said  grantor  here- 
in !s  to  have  an  unAvided  one-sixteenth  (</is) 
interest  without  coat  to  him  in  the  first  weU 
drilled  on  said  premises  and  is  to  have  a  i/ie 
interest  in  all  wells  drilled  thvreon  thereafter 
after  all  ezpeoees  of  drilling,  completing  and 
making  same  ready  for  producaoa  la  paid." 

J.  M.  liane,  who  was  tbe  sole  owner  of  the 
tracts,  the  lease  on  which  Walker  did  not 
assign  to  Whttesfde,  Instltnted  this  snlt 
against  B.  B.  Wolker  and  the  Banker's  Oil  A 
Refining  Company  and  the  BankOT's  Oil  Com- 
pany, to  whom  the  lease  on  Hiose  tracts  was 
transferred  by  Walker,  to  cancel  the  lease 
as  to  those  tracts.  From  a  Jndement  in  flavor 
of  plaintiff  decreeing  the  cancellation  pray> 
ed  for,  the  defendants  have  appealed. 

No  drilling  was  done  on  any  part  of  the 
land  covered  iiy  the  lenee  during  tbe  fint 
year,  and  no  rentals  have  ever  bem  paid  by 
any  of  the  defendants  on  tbe  SCO  acres  whirtk 
defendant  Walker  retained.  .Bnt  plaintiff; 
Lane,  Joined  by  Ms  wife  and  A.  B.  Lane,  exe- 
cuted and  delivered  to  Whiteside,  Walker's 
assignee,  the  following  extenslmi  agreeniCTta; 
and  received  from  him  the  consldCTatloos 
therefor  recited  In  those  agreements: 

"State  of  Texas,  County  of  Palo  Knto. 

"Know  all  men  by  these  presenta  that 
whereas  A.  B.  Lane,  J.  M.  Lane  and  Lucy  Lane 
did  execute  and  deliver  to  B.  B.  Walker  a  cer- 
tain oil,  gas  and  mineral  lease  of  date  the  21st 
day  of  February,  A.  D.  1917,  on  certain  tracts, 
parcels  of  land  laying,  being  and  ritnate  In  Palo 
Pinto  and  Stephens  conntleB,  Texaa,  fully  de- 
scribed In  said  lease;  and. 
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"WbcreBB,  th«  said  B.  B,  Walker  dniy  aseign- 
ed  by'this  instrument  in  writing  to  J.  H.  White- 
side of  Muskogee,  Oklahoma,  bis  interest  in 
said  oIU  gM  and  mlneMl  lease,  on  the  fbUowinc 
described  tneta  trf  land,  to  wit: 

"First  tract:  One  hundred  sixty  (160)  acres 
of  land,  th«  N.  W.  one-fonrth  (K)  of  the  S. 
E.  one-fourth  (^)  and  the  S.  B.  one-fonrth 
(%)  of  the  S.  W.  one-foorth  (%)  of  snrrey 
No.  11,  block  4,  and  the  N.  B.  one-fonrth 
of  the  8.  E.  one-fourth  {}^)  and  the  S.  W.  one- 
fourth  of  the  S.  B.  one-fourth  (%)  of  said  sec- 
tion 11,  block  4. 

"Second  tract:  All  of  section  No.  14,  block 
No.  4,  T.  A  P.  By.  Co.,  cootahalng  040  acres, 
more  or  less,  and  aa  part  consideration  for 
said  aasignment,  the  said  J.  B.  Whiteside  agreed 
to  drill  a  wen  on  said  premises;  and 

"Whereas,  owing  to  4be  various  conditions 
arirfng  oat  of  transportation  brought  about  by 
the  present  war  that  fa  now  existing,  it  was 
impossible  for  the  said  J.  B.  Wuiteslde  to  com- 
mence the  actual  drilling  of  said  well  by  the 
2l8t  day  of  February,  1918,  and  it  was  only 
possible  to  befin  the  operations  for  the  drilling 
of  said  well  by  said  time: 

"Now,  therefore,  in  consideration  of  the 
premises  and  fnrther  consideration  of  eight 
hundred  dollars  ($800.00)  cash  In  hand  paid 
by  J.  B.  Whiteside,  the  receipt  of  which  is 
hereby  aeknciwiedged  and  eontetaed,  we,  tiie 
■aid  A.  B.  Ijane,  J.  M.  Lane  and  Lucy  Ijtne,  do 
hereby  extend  tfae  time  for  the  actual  begiiuning 
of  the  drilling  of  said  well  for  six  months  from 
and  after  this  date,  and  extend  the  conditions 
and  provisions  of  said  lease  for  said  period  of 
time, 

"Witness  our  hands  this  10th  day  of  March, 
A.  D.  191&  [Signed]  A.  B.  Lane, 

"J.  M.  Lane. 
"Lucy  Lane." 
*%!addo,  Stephana  Comity,  Texas, 

August  6,  1»18. 
*^rhis  memorandum  of  agreement  made  and 
entered  into  this  fifth  day  of  August,  1918,  by 
and  between  J.  M.  Lane,  A.  B.  L&ne  and  Mrs. 
3.  M.  Lane,  parties  of  the  first  part,  and  Jas. 
E.  Whiteside  party  of  the  second  part,  that, 
for  the  consideration  of  two  hundred  ($200.00) 
dollars,  the  receipt  of  which  is  hereby  ac- 
knowledged, does  hereby  grant  to  the  party  of 
the  second  part  an  ntsnsion  of  forty  (40)  days 
time  from  the  21st  day  of  August,  1818,  to 
commenee  the  drilling  of  a  well  and  if  the  same 
la  not  commenced  then  said  extension  is  dead. 
"[Signed]   J.  M.  Lane. 

"A.  B.  Lane. 
"Mrs.  J.  M.  Lane." 

The  drilling  of  a  well  was  b^un  by  White* 
Bide  on  September  28, 1918,  wt^ich  was  within 
the  40-day  extension  provided  for  in  the  last 
extension  agreement.  But  no  well  was  ever 
b^un  on  the  land  reserved  by  Walker. 

In  falB  ori^nal  petition  plaintiff  alleged 
that  no  welt  was  begun  on  the  land  retained 
by  Walker  during  -the  first  year  of  the  lease, 
and  that  no  rentals  were  paid  prior  to  the 
expiration  of  that  year  for  the  next  succeed- 
ing year,  and  those  facts  were  ui^ed  as  one  of 
the  gronnds  for  the  cancellation  sought.  In 
their  answer  detendauts  p^ded  the  two  ex- 


'  tension  agreements  copied  above  as  estoppels 
against  plaintiff  to  claim  the  cancellation 
sought,  alleging.  In  substance,  that  they  were 
made  with  full  knowledge  of  Whiteside's  con- 
tract with  Walker  and  the  benefits  to  accrue 
to  the  latter  by  its  performance.  By  supple- 
mental petition,  plaintiff  pleaded  that  the 
second  extension  agreement  with  Whiteside 
was  made  with  tbe  express  understanding,  by 
and  between  tbe  parties  thereto,  that  the 
same  should  apply  only  to  the  land  that  bad 
been  sublet  to  Whiteside  by  Walker,  and 
should  be  without  prejudice  to  plaintiff's 
right  to  cancel  the  lease  as  to  tbe  land  re- 
tained by  Walker  for  noncompliance  with 
the  conditions  and  stipulations  contained  In 
the  original  lease  executed  to  him.  And  In 
answer  to  a  special  Issue  the  Jury  found  the 
facts  to  be  as  so  pleaded  by  the  plaintiff,  but 
there  was  no  pleading  nor  finding  by  the  jury 
that  the  first  extension  agreement  was  exe- 
cuted with  such  an  understanding  and  reser- 
vation on  the  part  of  plaintiff.  But  in  his 
supplemental  petition  plaintiff  did  plead  ana 
the  jury  found  that  Whlteelde  did  not  b^in 
a  well  within  tbe  six-month  period  allowed  In 
the  first  extension  agreement,  and  that  for 
that  further  reason  tbe  lease  on  t&e  laad  re- 
tained by  Walker  had  lapsed. 

Whether  or  not  the  extensions  of  time  for 
the  banning  of  a  well,  so  made  by  the  plain- 
tiff in  this  suit  in  conjunction  with  the  other 
joint  owners  of  tiie  land  sublet  to  Whiteside 
hut  with  the  intention  and  nnderstanding 
with  respect  to  flie  second  exten^tm  pleaded 
by  plaintiff  and  fonnd  by  fba  Jmy,  ctmstl- 
tuted  an  estoppel  of  ptalntltt  to  <dalm.  In  a 
court  of  equity,  that  the  lease  on  his  land 
which  was  not  sublet  to  Whiteside  waa  ter- 
mlnated  by  reason  of  tbe  failure  df  Walker 
and  his  codefmdants  to  begin  a  wdl  or  pay 
rmtals  on  that  laud  within  tbA  first  year  of 
the  Ufe  of  tbe  lease,  or,  at  all  eraita,  within 
the  rix-month  period  provided  for  in  tbe  first 
extension  agreement.  Is  the  controlling  Ques- 
tion to  be  determined  on  this  appeal ;  and  we 
have  condnded  that  It  should  tw  answered  In 
the  afllrmatlTeL 

Walker,  the  original  lessee  had  the  tight  to 
procure  the  drilling  of  a'  well  by  same  person 
otlier  than  hlmseU;  and  tbe  performance  of 
tbe  contract  he  obtained  from  Whlteelde 
wonld  have  innred  to  his  benefit  in  tKeserrlng 
tbe  lease  in  ftill  fwce  and  effect  as  to  tbe 
800  acres  retained  by  blm,  and  ttiat  aowetsd 
ben^t  was  a  material  condderatioa  ^pritildti 
Induced  him  to  sublet  to  Wblteslde  800  acres 
of  his  lease ;  and  that  contract  was  likewise 
for  the  benefit  of  the  Irasors.  In  ^t,  the 
development  of  their  land  for  oil  and  gas 
production  was  one  of  the  material,  if  not 
the  most  material,  object  or  inducement 
which  moved  them  to  execute  the  lease.  The 
evidence  shows  without  controversy  that 
plaintiff  and  the  other  lesfnrs  knew  of  the 
assignment  ot  the  800  acres  of  tbe  original 


_  Digitized  by  Google 


636 


SS3  SOUTHWESTERN  BEPOBTEB 


lease  and  of  the  contract  made  by  Whiteside  | 
to  drill  the  well,  and  that  they  acquiesced  In  { 
and  ratified  it  by  extending  the  time  for  its 
performance  according  to  Its  terms,  knowing 
also  tliat  Walker  bad  retained  800  acres  of 
the  land  leased  to  hica  out  of  wMch  he  ex- 
pected a  profit  from  a  fulfiUmoit  by  WMte- 
slde  of  tala  contract  to  drill  a  well  on  the 
remaining  800  acres,  and  that  anch  expected 
IKTOfit-was  a  material  coni^deratlon  which  in- 
duced Walker  to  miblet  800  acres  of  bis  origi- 
nal lease  to  Whiteside.  Instead  of  asserting 
their  right  to  cancel  the  lease  in  Ita  entire^ 
after, they  diacoTored  that  Whiteside  would 
not  be  able  to  begin  the  well  before  the  ex- 
piration of  the  first  year  of  the  lease  term, 
they  elected  to  ectend  the  one  already  made 
with  Walker.  Tb^,  as  well  as  Walker,  were 
beneficiaries  of  the  original  contract,  and  they 
could  not  in  equity  accept  the  benefits  acmi- 
ing  to  tbem  undra  it  and  deny  to  Walkw  the 
benefits  likewise  due  bim  under  tbe  same 
contract  They  could  not  accept  and  ratify 
tbe  contract,  in  so  far  as  the  same  was  bene- 
ficial to  th^,  and  reject  tbe  rest  that  was 
for  Walker's  benefit.  Bigelow  on  BBton>eU 
P;  744  et  eeq. ;  2  Black  on  Besdiasion  &  Can- 
cellation, SS  094,  605;  21  Corpus  Juris,  p.  1206. 

The  Jury  found  further  tbat  Walker  knew 
of  tbe  making  of  tbe  sectmd  extend<m  agree- 
ment, and  the  understanding  and  intratlon  of 
tbe  parties  thereto,  as  pleaded  by  plaintUT 
prior  to  September  10,  1918,  which  was  the 
date  the  Biz-month  extension  provided  for  in 
tbe  first  extension  agreement  expired,  and  a 
few  days  before  Whiteside  began  to  drill  tbe 
well,  and  that  he  was  not  Induced  by  the 
same  to  for^o  commencement  of  drilling 
operations  himself,  or  to  omit  the  payment  <^ 
rentals  on  the  800  acres  retained  by  him. 
But  there  was  no  finding  nor  contention  made 
by  plaintiff  tbat  either  Walker  or  any  ct  the 
defendants  was  a  party  to  those  extension 
agreements. 

Tbe  merits  of  the  defense  of  the  estoppel 
Invoked  against  plaintiff's  suit  for  cancella- 
tion did  not  depend  on  a  showing  that  de- 
fendants were  misled  to  their  injury  by  rea- 
son of  either  or  both  of  the  extension  agree- 
ments made  by  plaintiff  with  Whiteside.  In 
the  absence  of  such  a  showing  those  agree- 
ments made  with  plaintiff's  knowledge  of  de- 
fendants' rights,  as  stated,  had  the  effect  to 
estop  the  plaintiff  from  claiming  the  cancel- 
lation sought,  under  tbe  doctrines  anponneed 
tn  Bigelow  on  Bstoi^l  (6th  Ed.)  p.  732,  as 
follows: 

"A  party  cannot  either  in  the  courts  of  liti- 
gation or  in  dealingB  pais,  occupy  inconsistent 
positions.  Upon  that  rule  election  is  fonnded. 
'A  man  shall  not  be  allowed,*  in  the  laDguage 
of  the  Scotch  law,  'to  approbate  and  reprobate.* 
And  where  a  man  has  as  election  between  sev- 
eral inconsistent  coarses  of  action,  he  will  be 
eon&ned  to  tbat  which  he  first  adopts.  The 
lAection,  if  made  with  knowledge  of  the  facts, 
ia  in  Itself  binding^t  cannot  be  withdrawn 


(without  due  conaent;  It  cannot  be  withdrawn 
I  though  it  haa  not  been  acted  npon  by  another 
by  any  change  of  position.**  • 

And  again  on  page  744: 

"So  also  one  who  accepts  tbe  terms  of  a  deed 
or  other  contract  must  accept  the  same  as 
a  whole;  one  cannot  accept  part  and  reject  the 
rest  Thus,  a  party  actively  affirming  a  trans- 
action  audi  as  a  cimtract  or  a  purdiase,  by  re- 
ceiving and  retaining  money  upon  It  is  estopped 
thereafter  to  deny  tlia  force  of  any  of  its  ox- 
pieas  w  implied  terms  or  cmditions." 

See,  also,  Pryor  v.  Pendleton,  92  Ter.  384, 
47  S.  W,  706,  49  S.  W.  212 ;  Mitchell  v.  Porter, 
(Com,  App.)  223  S.  W.  197;  Rogers  t.  Tre- 
vathan,  67  Tex.  406,  3  S,  W.  669;  Ifayo  v. 
Tudor,  74  Tex.  471,  12  S.  W.  117;  Davis  v. 
MltcheU,  225  S.  W.  1117 ;  SimltfUis  on  Equity, 
p.  668;  leCycTOl;  40  Cyc  1895. 

In  Pryor  v.  Pendleton,  92  Tex.  884,  47  S.  W, 
706,  49  S.  W,  212,  cited  above,  it  w&a  held 
that  a  daughter  who  had  by  an  instrument 
in  writing  recognized  the  assumed  right  of 
her  father  to  devise  the  community  property 
of  himself  and  his  deceased  wife,  who  had 
died  intestate,  was  estopped  thweafter  to 
claim  as  heir  of  her  mother  a  dlfferrat  in- 
terest from  that  devised  to  her  by  bee  father, 
although  it  appeared  tbat  she  had  executed 
the  instrument  with  tbe  understanding  that 
she  did  not  thereby  intend  to  waive  her  right 
to  claim  the  Interest  in  the  community  estate 
which  she  had  inherited  from  her  mother. 
And  it  further  appeared  In  the  opinion  on 
the  original  hearing  that  other  devisees  who 
invoked  the  estoppel  had  not  been  misled  to 
their  Injury  by  reason  of  the  act  upon  which 
the  plea  of  estoppel  was  based. 

There  Is  a  distinction  between  waiver  and 
estoppel,  although  the  distinction  ia  often 
difficult  to  determine,  and  the  two  terma  are 
frequently  used  In  the  same  sense.  It  is  said 
that  intention  to  waive  Is  one  of  tbe  essential 
elements  of  waiver,  as  distinguished  from  es 
toppel.  But  that  is  not  true  of  the  character 
of  estoppd  Invoked  In  this  suit  which  is 
sometimes  designated  in  the  authorities  as 
estoppel  at  law,  or  quasi  estoppel,  as  distin- 
guished from  estoppel  in  pals  under  the  strict 
rules  of  equity;  and  the  fact  that  plaintiff 
did  not  Intend  to  waive  his  right  of  .cancella- 
tion as  against  Walker  when  he  executed  tbe 
second  extension  agreement  did  not  ex^npt 
him  :brom  the  operation  of  the  estoppel  plead- 
ed. And  the  lame, could  have  been  said  of 
the  first  extension  If  plaintiff  had  alleged  anS 
proved  that  it  likewise  was  executed  with  tbe 
same  undostanding  and  intention  on  his  part 
althoui^  thwe  was  an  absence  of  sncb  plrad- 
log  and  proof.  16  Cyc.  pp.  764  to  705;  40 
Cyc  pp.  266  to  263;  Simklns  on  Equity^  p. 
668;  Pryor  T.  Pudleton,  92  Tex.  384, 47  S.  W. 
706,  49  S.  W.  212;  40  Cyc  1806. 

For  the  reasons  noted,  the  Judgmoit  of  the 
trial  court  is  reversed,  and  Judgment  Is  liere 
rendered  for  appellants. 
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HOUSTON  ELECTRIC  CO.  V.  SCHMIDT. 
(No.  687.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
June  9,  1921.  Behearing  Denied 
Jane  22,  1921.) 


1.  EvM«iiO0  «=9l23(f  ty-^tatment  of  motor* 
maa  loi  mediately  after  aad  at  place  of  aoel- 
deet  part  of  res  oestn. 

Statement  of  the  motorman  Immediately 
after  collision  of  street  car  with  antomobile 
and  at  th«  place  of  the  acddent  that,  if  he  had 
not  thought  it  was  a  jitney,  he  would  not  bare 
hit  it  so  hard,  is  admissible  aa  part  of  the  res 
gestiB. 

2.  Wltaesaee  «s»379(2>— Prior  statemeet  ad- 
missible to  contradict  and  Impeach. 

Statement  of  the  motorman  just  after  col- 
liaioD  of  his  car  and  an  automobile  that,  if  he 
bad  not  thought  it  was  a  Jitney,  be  would  not 
have  hit  it  so  hard,  is  admissible  to  contradict 
and  impeach  his  testimony  that  the  car  was 
standing  stUl  at  the  time  of  the  eoUisIoD. 

3.  Trial  <S=>120(2)— Statement  In  arsument  of 
a  fact  not  In  evidence  Improper. 

Statement  in  argunent  of  a  fact  not  in  evi- 
dence, as  by  plaintitTs  counsel  that  on  a  pre- 
vious trial  for  the  same  accident  defendant  had 
certain  irttnesaea,  not  now  present,  and  that 
they  teitiflod  tben,  ia  improper,  as  depriving  de- 
fendant of  tho  Tigbt  to  a  rerdict  based  solely 
on  tbe  awMn  teatimony. 

4.  Trirf  «s>l32— Improper  argnmeat  held  not 
withdrawn. 

Statement  of  counsel  when  his  argument 
waa  objected  to,  "If  •  •  *  •  Dt]  is  not  proper, 
I  wiU  withdraw  it,"  ia  not  a  withdrawal 
thereof. 

5.  Trial  «sal33{6)— Statement  held  net  aa  In- 
straction  to  dtsregard  Improper  argument. 

Statement  of  the  court  to  the  jury  on  ob- 
jection to  statements  in  argument,  **I  suppose, 
maybe,  gentlemen,  you  had  better  disregard 
those  statements  of  counsel;  it  is  not  evidence, 
neither  one  of  them,"  accompanied  by  a  direc- 
tion to  the  reporter.  "Don't  take  down  what 
I  am  saying,"  does  not  amount  to  an  inetniction 
to  disregard,  but  is  rather  calculated  to  impress 
the  jury  with  the  idea  that  counsel's  remarks 
were  proper, 

6.  Trial  «=>I29— Improper  arganent  held  not 
Invited  error  beoauee  of  opposing  oounial'a 
comment  on  absence  of  witnesses. 

Statement  of  plaintiff's  counsel  la  aivnmenfc 
that  on  a  previous  trial  for  the  same  acddent 
defendant  had  certain  witnessea  (two  peraons 
who,  aa  It  appeared  from  tiie  evidence,  were 
in  the  ear  with  plaintiff  at  the  time  of  the  acci- 
dent), and  that  they  testified  tben  (facta  not 
in  evidence),  ia  not  invited  error  because  of 
defendant's  counsel  having  commented  on  ab- 
scDce  of  the  witnesaes,  on  plaintiff's  not  pro- 
ducing them ;  comment  on  absence  of  witnesses 
who  are,  or  from  their  connection  with  tbe 
drcemstances  shonld  be,  poiseased  of  a 
knowledge  of  tbe  transaction  inquired  about, 
and  who  are  not  preaent,  being  proper,  and 
not  beyond  the  record,  bnt  fairly  wldiin  It. 
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7.  Appeal  and  error  «=»IO60(f)— ftevaraal 
granted  for  Improper  argument  where  evi- 
dence of  negligence  waa  dose. 

The  testimony  on  the  Issue  of  ne^igence 
being  such  that  tbe  jury  could  have  found  el' 
ther  way,  and  it  being  impossible  to  aay  that 
it  appears  probable  that  the  verdict  waa  not  in- 
fluenced by  the  improper  statement  in  argta- 
ment  of  plaiot^s  coonsel  that  on  a  previoae 
trial  for  the  aame  accident  defendant  had  cer- 
tain witnessea,  not  present  at  the  last  trial, 
and  that  tbey  then  teatifled,  reversal  will  be 
granted. 


Appeal  from  District  Coart,  Harrtn  Coun- 
ty; J.  D.  Harv^,  Judge. 

Actim  by  Uary  Schmidt  against  the  Hons- 
toD  Electric  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Berersed  and 
remanded. 

Baker,  Botta,  Parker  ft  Garwood  and  If\>ut8 
ft  Patterson,  all  of  Honston,  for  appellant. 
Ward  ft  Ward,  of  Houston,  tor  appellee. 

O'QUINN,  J.  This  appeal  is  from  a  $10^- 
000  judgment  awarded  app^lee,  a  child  about 
four  years  of  age,  on  a  Jury's  Terdict,  for 
personal  injuries  recdved  in  a  collision  be- 
tween the  antomobile  In  wlii(fh  abe  waa  rid- 
ing with  ber  father,  motter,  and  otbers 
and  one  ot  appellanf  s  street  can.  The  «o* 
cident  happened  at  nl^t  on  Oie  Harriiborg 
road,  within  the  city  limits  of  Houston, 
the  automobile  being  outbound  towards  Har- 
rieburg,  and  the  street  car  Inbound  towards 
Houston.  The  car  track  was  laid  in  that 
portion  of  the  street  customarily  used  Iqr 
Tdiicles  Bad  the  pnblie  generally,  the  out- 
side rail  being  within  about  two  feet  of  the 
ditch  bordering  the  street  on  Its  south  side 
This  placed  the  street  car,  moving  towards 
Houston,  on  the  left  aide  of  the  cmter  ot 
the  drivevray  and  the  automobile  on  the 
right  8fd&  The  grounds  of  n^llgence  al- 
leged by  appdlee  were:  (1)  Speed  of  the 
street  car:  \XSS>  condltum  o£  tbe  tnu^; 
(3)  defective  headlight  on  the  street  car; 
and  (4)  discovered  peril. 

Appellant  answered  by  general  demurrer, 
general  denial,  and  plea  of  contributory  neg- 
ligence. The  case  was  tried  beftwe  a  Jury 
upon  special  issues,  and  tbe  jury  returned  a 
verdict  against  the  appellant  on  every  Issue 
submitted,  App^ant  filed  a  motion  to  set 
aside  the  verdict  and  findings  of  the  Jury, 
which  was  overruled,  and  Judgment  was  al- 
tered for  appellee. 

II ,  21  By  its  fifth  assignment  ot  enor  ap* 
pellant  complains: 

"The  court  erred  In  admitting  In  evidence 
the  testimony  of  tbe  witness  B.  W.  Martin  with 
reference  to  his  having  heard  the  motorman 
aay  that  he  thought  it  was  a  damn  Jitney  or 
he  would  not  have  hit  it  so  hard,  for  tbe  rea- 
son that  iritnesB*  answer  conduslvely  shows 
that  it  waa  hearsay  testimony,  and  it  ia  not 
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abown  thftt  the  alleged  Btatement  of  the  motor- 
man  wai  made  under  drcumstances  that  would 
render  it  admiaaible  as  being  res  gestn." 

The  wltneaa  testlfled  hs  deposition,  and 
the  questltma  and  answers  Involved  are  as 
ffrtlows: 

"Interrogatory  21:  (a)  State  what,  If  any, 
statements  or  obaervalions  with  reference  to 
the  collision  were  made  after  the  eoniaion  by 
the  motorman  or  person  who  was  operating 
the  street  car  at  the  time  of  the  collision,  (b) 
"When  were  anch  statementa,  if  any,  made,  with 
reference  to  the  time  of  the  collision? 

"Answer:  (a)  The  motorman  aaid,  aa  he 
stopped  and  got  out  of  the  street  car.  just  after 
the  collision,  that  if  he  had  known  it  was  not 
a  jitney  he  would  not  have  hit  it  ao  hard.  That 
he  thought  it  was  a  damn  jitney.  Be  was 
standing  right  between  the  automoUle  and  the 
street  car  when  he  aaid  that,  and  he  was  talk- 
ing to  others  standing  around  him.  (h>  He 
made  the  statements  just  after  the  collision 
and  after  he  had  gotten  out  of  the  street  car 
and  walked  around  in  front  of  his  car,  and  he 
was  about  four  or  six  feet  from  the  side  of 
the  street  car  at  the  time." 

The  statranent  of  the  motorinan  was  made 
at  the  place  of  acrident  and  immetllatcly  af- 
ter Its  occurrence.  All  declarations  or  ex- 
clamations uttered  by  parties  to  a  trans- 
action and  which  are  contemporaneous  with 
and  accompany  it,  and  are  calculated  to 
throw  light  upon  the  motives  and  intentions 
of  the  parties  to  It,  are  clearly  admissible 
as  part  of  the  res  gestoe:  not  only  mch  dec- 
larations, but  also  such  as  are  made  under 
such  circumstances  as  will  raise  a  reason- 
able presumption  that  they  are  spontaneous 
utterances  of  thoughts  created  by  or  spring- 
ing out  of  the  transaction  itself  and  so  soon 
after  as  to  exclude  the  presumption  that  they 
were  the  result  of  premeditation  or  design. 
Railway  Co.  v.  Anderson,  Tex.  516,  17 
R.  W.  1030.  27  Am.  St.  Rep.  iH)2:  Railway  Co. 
V.  Gray,  95  Tex.  424.  67  S.  W.  763 ;  McCfowen 
V.  McOowen.  52  Tex.  657;  Railway  Co.  v. 
Boring.  166  S.  W.  76.  We  think  the  testi- 
mony was  also  admissible  to  contradict  and 
impeach  the  testimony  of  appellant's  witness, 
the  motorman  In  charge  of  the  car,  who 
testlfled  that  the  car  was  standing  still  at 
the  time  of  the  collision.  Railway  Co.  v. 
Dyer,  76  Tex.  156,  13  S.  W.  377;  Railway 
Co.  V.  Jackson,  93  Tex.  262,  54  S.  W.  102-3: 
Railway  Co.  v.  McMeans,  188  S.  W.  693; 
Main  St.  Garage  v.  Eganhovse.  223  S-  W. 
318.  The  assignment  is  overruled, 

rai  In  Its  fourth  asslgnmoit  of  error  ap- 
pellant complains  of  the  action  of  counsel 
for  appellee  In  his  closing  argument  to  the 
Jury.  The  record  reflects  the  followlns: 

"Be  it  remembered  on  the  trial  of  the  above 
styled  and  nnmhered  cause  In  this  court  on 
the  15th  day  of  March,  A.  D.  1920,  the  follow- 
ing proceedings  were  had:  During  the  argu- 
ment in  the  case  to  the  jury  W.  H.  Ward, 
counsel  for  plaintltr,  used  the  following  lan- 


guage: 'And  you  comment  on  why  Taonliaaser 
and  Sndth  are  not  here,  and  I  win  ask  Mr. 
Withers  why  they  are  not  here.  Ton  had  tliem 
here  before  and  they  testified  before.'  At  ,thiB 
juncture  Palmer  Hntcheson,  counsel  for  de- 
fendant, inquired:  'la  that  in  the  record?*  To 
tbiR  Mr.  Ward  replied:  'No;  but  you  asked  the 
question.*    The  following  then  transpired: 

"  'Mr.  Hutcheson:  Your  honor,  I  think  the 
cause  should  tie  argued  within  the  record,  and 
I  ahall  request  that  you  ask  connael  to  con- 
fine it  to  the  record,  and  request  the  court  to 
instruct  the  jury  not  to  consider  such  state- 
ments of  cotmscL 

'*  'The  Court:   I  will  ^ive  you  a  bill.   I  didn't 
pay  attention  to  either  one. 

"  'Judge  Ward:  They  asked  the  questioo  why 
witnesses  are  not  here,  and  I  said  why  they  are 
not  here.  If  the  argument  Is  not  proper,  I  will 
withdraw  ft. 

"  Tb»  Court:  In  other  words,  you  may  have 
a  bill  to  show  It  satisfactori^. 

'"Mr.  Hatcheaoa:  That  is  satisfactory. 
George  Ward  knew  enough  abont  it  to  know 
what  he  was  doing. 

"  'The  Court  (addressing  the  jury) ;  I  snp- 
pose,  maybe,  gentlemen,  you  had  better  dis- 
regard those  statementa  of  counsel.  It  i3  not 
evidence,  neither  one  of  them.  (To  the  re- 
porter:) Don't  take  do%n  what  I  am  saying. 
(Thereupon  the  court  made  some  remarks  to 
counsel  in  a  light  vein.)* 

"The  court,  in  making  the  statement  to  the 
Jury  as  above  quoted,  considered  that  he  was 
instmcting  the  jury  not  to  consider  the  state- 
ments of  counsel  for  plaintiff  to  which  objec- 
tion had  been  made,  but  counsel  for  de^ndant. 
because  of  what  had  occurred,  as  above  shown, 
did  not  BO  consider  it,  but,  on  the  contrary, 
considered  that  he  waa  to  have  his  complete  bOI 
showing  that  the  hoort  refused  to  Inatmct  the 
jury  to  disregard  s&id  statements  of  plaintiff's 
counsel,  and  for  that  reason  did  not  make  any 
further  request  of  the  court  to  give  any  fur- 
ther inatrnctions  to  the  jury  on  the  subject. 

"The  parties  Tannhauser  and  Smith,  referred 
to  by  Mr,  Ward  in  his  argument,  were  two  oc- 
cupants of  the  automobile  in  which  plaintiff 
was  injured  at  the  time  of  the  collision,  and 
they  were  not  produced  to  testify  upon  the 
trial  of  the  case,  and  defendant's  counsel,  in 
their  aiYnmeot,  commented  upon  their  absHiee 
and  raised  the  point  that  they  had  agreed  with 
the  theory  of  the  accident  advanced  by  plaintiff, 
or  they  would  have  been  produced  as  witnesaca. 
No  objection  was  Interposed  by  Mr.  Ward  to 
this  argument. 

"Mr.  Withers,  referred  to  In  the  argnment. 
had  been  a  witness  for  the  defendant  iii  the 
trial  of  the  ease,  and  his  testimony  showed 
that  be  was  aaaodated  with  the  daim  depart- 
ment of  the  Houston  Eleetrie  Company-  at  the 
time  of  collision  and  at  all  times  since.  No 
qneation  whatever  waa  asked  Mr.  Withers  by 
either  party  nor  did  he  give  any  testimony 
relative  thereto  as  to  the  whereabouts  of  Tann- 
hauser and  Smith,  or  their  reasons  for  not 
being  present  as  witnesses,  and  there  was 
nothing  in  the  record  npon  which  to  base  any 
eondnsion  that  Mr.  Withers  had  anything  to 
do  with  the  absence  of  these  witnesses  or  knew 
anything  abont  the  cause  of  Hieir  ahseBce. 

"To  which  action  of  the  court  defendant  tJien 
and  there  In  open  court  excepted,  and  here 
now  In  open  court  tenders  Its  hill  of  exceptloni 
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No.  9,  and  praj^  that  the  same  b«  examtned, 
sifmed.  ano  approved  by  tbe  court  and  ordered 
filed  as  part  of  tbe  record  in  tbis  ease,  this  the 
1st  day  of  May.  A.  D.  1920. 

"Preacnted  and  agreed  to  1^  attomeyi  for 
plaintiff. 

"Thia  bill  of  exception  examined,  fonnd  cor- 
rect, and  sifrned  and  approved  and  ordered  filed 
aa  a  part  of  tbe  record  in  thia  case  tbia  24tb 
day  of  May,  1820.  Harvey,  Judge  Bigbtieth 
Jndidal  District  of  Texas." 

Tbe  witnesses  mentioned,  Tannhanser  and 
Smith,  were  acquaintances  and  frlenda  of 
John  Schmidt  and  family,  and  at  the  time  of 
the  accident  were  In  the  ear  with  Schmidt, 
the  Injured  party.  The  record  dlacl<^8  that 
one  of  them,  Tannhaaser,  was  at  the  time 
boarding  with  tbe  Schmidts,  and  that  at  the 
time  of  the  collision  Mrs.  Schmidt  was  sitting 
on  the  back  seat  of  the  car  between  Tann- 
bBDser  and  Smitli.  John  Scbmldt  was  dead 
at  the  time  of  tbe  trial  in  this  cause,  having 
died  after  the  trial  of  the  case  against  appel- 
lant, wherein  he  (Schmidt)  was  plaintlfT. 
His  tratlmony  on  the  former  trial  (wherein 
be  was  plaintiff)  was  read  by  plaintiff  In  the 
instant  trial.  The  record  herein  does  not 
diadose  that  either  TannhanBW  or  Smith 
was  present  at  or  testified  la  the  trial  of 
the  John  Scbmldt  case,  or  that  they  or  either 
of  them  had  erer  attended  court  at  any 
time  in  any  ease  growing  oat  of  sold  ac> 
ddent.  No  mention  of  them  is  made  except 
Mrs.  Schmidt  testified  that  they  were  In  the 
ear,  and  tliat  she  aat  between  them.  The 
effect  of  connsers  statement  and  argument 
was  to  place  before  the  Jury  material  tes- 
timony not  giv«i  nnder  oath  and  strongly 
calculated  to  influence  them  in  their  verdict. 
It  was  the  statement  of  a  . fact  not  in  evi- 
dence. The  record  nowhere  discloses  that 
appellant  ever  had  the  witnesses  summoned 
or  in  court  In  any  case,  or  that  appellant  had 
ever  used  them  as  witnesses  in  any  case.  It 
conveyed  to  the  Jury,  as  a  fact,  that  tbe  ap- 
pellant in  a  case  Involving  the  very  same 
facts  and  matters  as  tbe  Instant  case  had 
had  the  persons  named  in  court  as  witnesses 
for  appellant,  and  had  used  them  as  witness- 
es, but  that  on  this  occasion,  In  this  case,  the 
appellant  had  not  produced  satd  witnesses. 

■  thns  making,  creating,  and  leaving  the  Im- 
pression with  the  Jury  that  said  witnesses 
had  before  testified  unfavorably  to  appellant, 
and  that  was  the  reason  for  their  absence. 
It  Is  apparent  that  by  his  statement,  "I  will 
ask  Mr.  Withers  why  they  are  not  here; 
yon  bad  them  here  before  and  they  testified 
before,"  counsel  could  not  have  had  any  oth- 
er purpose  than  to  Influence  the  Jury  by 
impressing  them  with  tbe  opinion  that  ap- 
pellant had  kept  the  witnesses  away.  Thej 
were  absent  in  tbe  Instant  trial,  so  the 
conclusion  was  that  their  testimony  must 

.  have  been  damaging  to  appellant;  hence  its 
reaaon  tar  ieesSiig  them  away.  There  was 


absolntely  no  testimony  upon  whldi  to  base 
snch  argument,  and,  whatever  may  have  been 
the  purpose  of  such  argument.  It  was,  in  our 
opinion,  calcniated  to  have  that  effect,  and 
to  deprive  appellant  of  Its  legal  right  to  have 
a  verdict  at  tbe  hands  of  the  Jory,  based 
solely  upon  the  sworn  testimony.  Railway 
Co.  V.  Wood,  91  S.  W.  80S  ;  Railway  Co.  T. 
J.  O.  Woolrldge  ft  Son,  105  S.  W.  845; 
Western  Union  TeL  Co.  v.  Perry,  95  Tei. 
645,  89  S.  W.  131. 

[4, 1]  Counsel  for  8iq>eile6  contends  that, 
when  the  argument  complained  of  was  call- 
ed to  the  court's  attention,  he  (counsel) 
promptly  withdrew  same,  and  that  the  court 
instnicted  the  Jury  to  disregard  It,  and  that, 
if  the  argument  was  Improper,  It  was  cured 
by  said  withdrawal  and  the  court's  Instruc- 
tion. As  shown  by  tbe  bill  of  ezceptlws,  the 
argument  was  not  withdrawn,  but,  as  we 
view  it,  Bul>stantlally  repeated  when  counsel 
snid,  *Tbey  asked  why  witnesses  are  not 
here,  and  I  said  why  they  are  not  heret"  and 
then  said,  "If  the  argument  is  not  proper, 
I  will  withdraw  It."  This  was  not  a  with- 
drawal of  the  statement  Neither  did  the 
court  Instruct  the  Jury  to  disregard  the 
statement  of  counsd.  His  remark  to  tbe 
Jury,  "I  suppose,  maybe,  gentlemoi,  yon 
had  better  dtsr^rd  those  'statements  of 
counsd;  It  Is  not  evidence,  neitUer  one  of 
them,"  and  then,  in  the  presence  and  hearing 
of  the  Jury,  telUng  the  reportra,  "Don't  take 
down  what  I  am  saying,"  did  not  amount 
to  an  Instruction  to  disregard,  bat  was  rath- 
er calculated  to  imitrcss  Uie  Jury  with  the 
idea  that  tbe  ronarks  and  statement  of  coun- 
sel were  proper.  The  issue  of  n^Ugence  was 
shatply  contested— the  vital  Issue  in  tbe  case 
— and  upon  the  testimony  tbe  Jury  conld 
have  fonnd  for  either  party.  The  argumoit 
was  calculated  to  influence  the  Jury,  and 
the  court  should  have  pointedly  sustained 
tbe  objection  to  same  and  plainly  told  tbe 
Jury  to  disregard  it.  Railway  Go.  v.  Mn- 
sich,  S3  Tex.  Civ.  App.  177.  76  S.  W.  218; 
Railway  Co.  v.  Burton,  25  Tex.  Civ.  App.  63, 
60  S.  W.  816;  Garrltty  v.  Rankin,  RS  S.  W. 
368;  Hunstock  v.  Roberts,  65  S.  W.  677. 

[B]  But  counsel  for  appellee  insists  that, 
if  the  argument  was  error,  It  was  Invited 
error,  for  the  reason  that  counsel  for  ap- 
pellant went  out  of  the  record  and  comment- 
ed on  the  absence  of  said  witnesses,  on  ap- 
pellee's not  producing  said  witnesses,  and 
that  his  statement  And  argument  was  In  re- 
ply thereto.  This  was  not  Invited  error.  It 
Has  always  been  considered  proper  for  coun- 
sel to  comment  on  the  absence  of  witnesses 
who  are,  or  from  their  connection  with  tbe 
circumstances  sfaoulfl  be,  possessed  of  a 
knowledge  of  the  transaction  inquired  about, 
and  who  are  not  present.  Comment,  nnder 
such  circumstances,  cannot  be  said  to  be 
beyond  tbe  record,  bnt  fairly  within  it.  Bail- 
way  Go.  T.  Boon^  105  Tex.  18^  149  8.  W* 
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CSS;  Freeman  t.  Vetter,  61  Tex.  Civ.  569, 128 
S.  W.  009.  130  S.  W.  IM. 

[7]  As  we  have  said  above,  there  was  tes- 
timony introduced  from  wblch  the  Jury 
mle^t  have  found  either  way  as  to  negli- 
gence. In  this  state  of  the  record,  we  can- 
not say  that  It  appears  probable  that  the 
verdict  of  the  Jury  vras  not  Inflaenced  by 
the  Improper  argument  of  counsel,  and,  un- 
less it  can  be  ao  said,  the  verdict  dwuld  be 
set  aside.  The  poAlcy  of  the  appellate  courts 
la  to  condemn  any  argument  that  Is  not  with- 
in Oie  facts,  and  that  Is  e^Mcially  troe  In 
cases  lnv<dving  oncertaln  damages  Galves- 
ton Electric  Ca  v.  Dickey,  56  Tesx.  GIt.  App. 
490,  120  S.  W.  1134;  Dillingham  et  aL  v. 
Scales,  78        205,  14  S.  W.  66& 

There  are  nnmerons  other  assignments  of 
error  presented,  but,  as  the  matters  ther^ 
urged  may  not  arise  nptm  another  trial, 
we  will  not  discuss  tbeca. 

For  the  error  discussed,  the  jndgmoit  ^11 
be  reversed,  and  the  cause  remanded. 


GEE  V.  LYLES.   (No.  7rO.) 

(Court  of  Civfl  Appeals  of  Texas,  Beaumont. 
June  2S/  1921.  BeheariDg  Denied  Jima  29, 

1921.) 

PartttlOR  «=»43— 6Dlt  for  partition  of  leasehold 
Iitereat  properiy  brouQht  In  ooaaty  where 
land  situated;  "sther  property." 

Under  Bev.  Bt  1911,  art  18S0,  subd.  18, 
providiDg  that  suits  for  partitioa  of  lands  or 
other  property  may  be  brought  in  the  county 
where  such  lands  or  other  proi»ert7.  or  a  part 
thereof,  may  be,  suit  by  one  member  of  a  part- 
nerabip  to  buy  oil  leases  on  lands  in  Nacog- 
doches county  against  the  other  partner  for 
half  expenses  incurred,  half  the  proceeds  of 
sales  of  leases,  and  for  partition  of  the  570 
acres  of  leases  ia  Nacogdoches  eooaty,'  which 
had  not  been  sold,  was  properly  brought  In 
Nacogdodies  county,  and  defendant  partner's 
plea  of  privilege  to  have  the  case  removed  to 
the  coanty  of  his  residence  was  improperly  sus- 
tained; if  the  leasehold  interest  involved  was 
not  "land,"  it  was  "other  property." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Other.] 

Appeal  from  District  Oonr^  Nacogdodiea 
County;  U  D.  Guinn,  Judge. 

Action  by  B.  F.  Gee  'against  O.  W.  Lylee 
and  others.  Trom  an  order  sustaining  the 
named  defendant's  plea  of  privilege,  plaintiff 


appeala  Jndgment  revised,  and  cause  re- 
manded. 

S.  BC.  Adams,  of  Naoogdochea,  for  aroel- 

lant 

Harris  ft  Harris,  of  Nacogdodies,  for  ap- 
pelleeu 

WAIiKBB,  J.  Tbls  is  an  ai^l  by  B.  F. 
Qee^  plaintiff  below,  fnmi  an  order  of  the 
district  court  of  Nacogdoches  county,  srns- 
talning  the  plea  of  privilege  of  G.  W.  Lyles, 
one  of  the  defendants  below,  to  have  the  case 
removed  to  the  county  of  his  residence. 
There  were  other  defendants,  but,  as  their 
interests  are  not  Invcdved  in  this  appeal,  ws 
will  not  discuss  their  relation  to  the  case. 

Gee  and  Lylea  ^tered  Into  a  partnership 
to  buy  oil  leases  on  lands  in  Nacogdoches 
county.  Gee  was  to  do  the  buying.  Each 
was  to  pay  half  of  the  ecpense.  leases 
were  to  be  taken  In  Lyles'  name,  and  he  was 
then  to  sell  the  leases  at  ^  per  acre,  and  the 
proceeds  were  to  be  divided  equally  between 
them.  Gee  bought  somethi^  over  6,000  acres 
of  audi  leases,  all  In  Nacogdoches  county,  at 
an  »:pen8e  of  about  $800.  t^les  sold  all 
these  leases,  except  670  acrea  The  parties 
were  not  able  to  agree  «Q  a  settlement,  and, 
on  the  facts  as  stated.  Gee  brou^t  this  suit, 
praying  for  Judgment  against  lories  for  one- 
half  of  the  expenses  Incurred  by  him,  one- 
half  of  the  proceeds  of  salra  of  tiie  leases, 
and  for  partition  of  the  670  acres,  which  had 
not  bevi  sold.  Lyles  answered  hy  plea  of 
privilege,  as  above  stated,  vhtdi  was  duly 
controverted  by  appellant.  The  plea  -was 
sustained,  and  the  case  wdered  tiaiiBferred 
to  Dallas  county. 

The  court  erred  in  sustaining  appellee's 
plea  of  privilege.  If  the  leasehold  Interest 
in  the  570  acres  of  land  In  Nacogdoches  coun- 
ty, which  appellant  prayed  to  hare  parti- 
tioned, was  not  "lands,"  it  was  '*otb«  v^op- 
erty,"  within  the  meaning  of  subdiTiidoa  18, 
art  1830,  which  provides: 

"  ♦  •  •  Suits  for  the  partition  of  lands  or 
other  property  may  be  brought  in  the  county 
where  such  lands  or  other  property,  br  a  part 
thereof,  may  be.  •  • 

This  Intereot  cost  monay.  It  had  a  mar- 
ket value.  It  was  the  subject  of  Utlgatifn. 
It  was  prcvnty  appertaining  to  lands  In 
Nacogdoches  cotmty.  Under  tids  article,  tiie 
venne  was  piopwly  laid  In  Nacogdoches 
county. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 
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STATE  «  nL  POLLOCK  V.  BECKER,  8ew«- 
taiy     Statob  (Ni.  22861.) 


<Snpnu«  Oonrt  of  MiiMnri,  la  Bane; 
1921.) 


ctH  a.w.) 

diCioik  of  tlM  commonltr  «t  larse.  (Pftr  Witt- 
er,    Juum  T.  Blidr,  C  J,  and  Graves.  J.) 

[EM.  Not«.— For  other  deflnlttona,  see  Words 
and  Phrsses,  First  Scries,  Public  Peace;  First 
and  Second  Series,  Preservation— Preserre.] 


Ang.  1, 


1,  Constitatiosal  law  «s>70(l)— Statatss  «s» 
351/2  —  LeslBlatlvo  dselarattoa  of  acossslty 
prevsitlag  ntutmtum  svt  eoMlMivo  oa 
ooarts. 

The  LegiBlatnre,  nnder  Oonst  art  4,  {  67, 
could  not  close  a  Jadicial  determination  as  to 
the  real  character  of  any  law  by  saying  that 
such  law  was  "necessary  for  the  Immediate 
preservatioii  of  the  public  peace,  heslth  or  safe- 
ty** o(  the  state,  and  tiie  Sopreme  Court  may 
examine  the  face  of  the  Lecislative  act*  and  if 
in  fact  It  Is  not  for  the  immediate  preservstlon 
of  the  public  pesce,  health,  or  safety  of  the 
state,  can  and  will  declsre  the  leffislative  dec- 
laration to  that  effect  void  and  of  no  effect. 

2.  Evidence  II— Judicial  kaowledge  taken 
of  current  history. 

Courts  take  judicial  knowledge  of  current 
history  and  judicially  know  what  all  know. 
(Per  Gravea,  J.,  James  T.  Blair,  O.  J.,  and 
Walker.  J.) 

8.  Statstas  «=3l64— "Rsasoa  of  law"  Hfe  of 
law. 

There  is  a  familiar  maxim,  uniform  in  its 
application,  that  the  reason  of  the  law  is  the 
life  of  the  law,  or,  as  the  pedants  put  it,  ratio 
legis  est  anlma  Icgis,  the  reason  of  the  law 
meaning  the  occasion  or  moving  cause  of  its 
enactmeot.  {Per  Walker,  J.,  James  T.  Blair, 
C.  J.,  and  Graves,  J.) 

4.  Evidenoe  «s»29— Jadldal  netio*  taken  tbat 
statute  afreets  aaiy  eertaln  township. 

The  court  may  take  judicial  notice  tbat  a 
Btatute,  relalinf  to  townships  which  have  or 
may  hereafter  have  a  certain  population,  at 
present  appllea  to  only  a  certain  township  in 
the  state.  <Per  Walker,  J..  James  T.  Balr,  a 
J.,  and  Graves,  J.) 

5.  Statutes  ^s>3StV-Exsmpllon  from  referen- 
damdoflaed;  "Iraaiodiate  praservatioa;'*  "pub- 
llo  paaoa;"  "publle  safety;"  "puMlo  hoalth." 
health." 

The  phrase  "except  as  to  laws  necessary  for 
the  immediate  preservation  of  the  public  peace, 
health  or  safety/'  within  Const,  art.  4,  f  67,  ex- 
empting such  laws  from  referendum,  presup- 
poses real  or  existing  danger  and  impelling 
necessity,  the  word  **pre8eTvation**  presuppos- 
ing a  real  or  existing  danger,  'immediate  pres- 
ervation" being  indicative  of  a  present  Impel- 
ling necessity  with  nothing  intervening  to  pre- 
vent the  removal  of  the  danger^  "public  peace" 
meaning  that  quiet,  order  and  freedom  from 
dietorbanee  guaranteed  by  law  and  laws  in  re- 
gard to  "public  safety,*'  being  allied  in  their 
application  and  effect  to  those  enacted  to  pro- 
mote the  public  peace,  preserve  order,  and 
provide  that  security  to  the  individual  which 
cornea  from  an  observance  of  law,  and  "public 
health**  meaning  the  wholesome  sanitary  con- 


6.  Statutes  «=:»I8I  (2}-^oostnied  to  avoid  ab- 
surdity. 

Statutes  are  not  to  be  construed  so  as  to  re- 
sult in  an  absurdity.  <Fer  Walker,  J.,  Jamea 
T.  Blair,  0.  J.,  and  Graves,  J.) 

7.  Constitutional  law  4=921— Courts  not  bound 
by  oonstniotlon  placed  on  adopted  provision. 

Although  the  general  rule  is  tbat  courta 
are  bound  by  the  construcUoa  placed  upon  a 
constitutional  provision  taken  from  the  Consti- 
tution of  another  state  at  the  time  of  its 
adoption,  there  are  exceptions  to  such  rule,  one 
of  whldi  la  that  where  the  courts  of  the  adopt- 
ing state  are  of  the  opinion  that  the  foreign 
conBtructlon  la  erroneous,  the  borrowed  provi- 
sion does  not  carry  with  it  the  prior  construc- 
tion in  tfi9  originiUing  state, 

8.  Statutes  «»35</2— Aots  relatino  to  Justices 
and  ooastableo  hsid  not  exempt  from  rofsrea- 
dum. 

Senate  Bills  Nos.  4,  6,  0,  7,  psssed  In  the 
spring  of  1021  (Laws  1921,  pp.  233.  284,  231, 
204),  amending  Rev.  St.  1919,  H  2688.  2680, 
2143,  and  repealing  chapter  22,  art.  9,  Including 
BectioDs  2923-2943,  selecting  one  township,  and 
legislating  out  of  office  justices  and  consta- 
bles, and  permitting  governor  to  appoint  suc- 
cessors, held  not  for  the  "immediate  preserva- 
tion of  the  public  peace,  health  and  safety" 
within  the  meaning  of  Const  art  4,  t  67,  pro- 
viding tbat  such  statutes  are  not  subject  to 
referendum. 

Higbee  and  David  B,  Blair,  JJ.,  dissenting. 

Original  proceeding  by  the  State,  on  the 
relation  of  John  H.  Pollock  to  compel  Charles 
U.  Becker,  Secretary  of  State,  to  a<!cept 
and  file  reforendum  petition.  Writ  made 
permanent 

This  la  an  original  proceeding  by  man- 
damns  Instituted  In  tbln  court  by  the  relator 
against  the  respondent,  1^  Secretary  ot 
State,  seeking  to  compel  him  to  accept  and 
file  four  certain  r^erendum  petitions,  here- 
inafter to  be  more  taUj  described,  so  that 
the  laws  moitloned  In  the  petitions  may  be 
placed  upon  the  tnllDts  at  the  next  Keoeral 
election  of  the  state  for  confirmation  or  re- 
Jectlm  by  the  voters  of  the  state. 

The  pleadings  In  tite  case  fully  and  deuly 
present  the  Ic^al  pnq>osltloD  presmted  to 
this  court  tor  determination,  and  for  that 
reason  I  shall  here  present  them  In  fuU. 
They  are  as  follows; 

Petition. 

"This  action  was  brought  in  the  name  of  the 
state  of  Missouri  at  the  relation  of  John  H. 
Pollock  against  Charles  U.  Becker,  Secretary 
of  State.  The  petition,  whidi  was  filed  in  this 
court  on  the  18th  day  of  June,  1921,  alleges 


^»For  other,  cu 
23SS.W.-41 
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that  Hie  relator  Ib  ■  resident  and  citizen  of 
Eanaas  City,  Jackeon  coon^,  Mo.,  and  a  lecal 
voter  and  qualified  elector  fn  eaid  city,  coanty, 
and  state,  and  at  the  November  election  in 
1918  was  elected  justice  of  the  peace  vithin 
and  for  Kaw  township,  in  said  county  and 
state,  for  a  term  of  four  years,  and  that  the  re- 
spondent Becker  is  now  the  duly  elected  and 
acting  Secretary  of  State  of  the  state  of  Mis- 
souri; and  the  Fifty-First  General  Assembly 
convened  at  Jefferson  City  January  1,  1921, 
and  ndjonmed  line  die  on  March  21,  1921,  and 
passed,  among  others,  Senate  Bill  No.  4  IJawb 
1921,  p.  233],  entitled  'An  act  to  amend  sec- 
tion 26SS  of  the  Revised  Statutes  of  Missouri 
1919,  relating  to  justices  of  the  peace,  abol- 
ishing the  offices  of  the  justices  of  the  t>eace 
elected  in  districts  in  certain  townships,  and 
providing  for  the  transfer  of  business  pending 
before  such  justices;'  and  Senate  Bill  No.  6 
[Laws  1^1,  p.  234],  entitled.  'An  act  repealing 
article  9,  induding  sections  2923  to  2943.  inclu- 
sive, chapter  22  of  the  Revised  Statutes  of  Mis- 
souri 1919,  entitled  "justices  and  constables  in 
townships  of  two  hundred  thousand  and  less 
than  four  hundred  thousand  inhabitants,"  and 
enacting  a  new  article  in  lieu  thereof;'  and 
Senate  BiU  No.  6  [Laws  1921,  p.  231],  entitled 
'An  act  to  amend  section  2689  of  the  Bcrised 
Statutes  of  Missouri  1919,  relating  to  justices 
of  the  peace;'  and  Senate  BiU  No.  7  [Laws 
1921,  p.  ^],  entitled,  'An  act  amending  section 
2143  of  the  Revised  Statutes  of  Missouri  1919, 
relating  to  constables,  abolishing  the  office  of 
constable  in  districts  in  certain  townships  and 
provldbig  for  constables  in  such  townships;' 
that  all  four  of  said  bills  have  a  common  inter- 
est and  pertain  to  the  same  subject,  and  atTect 
the  same  parties — that  is,  said  bills  abolish  the 
offices  of  eight  justices  of  the  peace  and  all 
constables  and  derks  in  Eew  township,  Jack- 
son county.  Mo.  Senate  Bill  No.  4  provides 
that  on  the  1st  day  of  July  1921.  the  i^ffices  of 
the  justices  of  the  peace  elected  or  appointed 
in  districts  In  all  municipal  townships  contain- 
ing a  city  of  100,000  inhabituita  and  less  than 
300,000  inhabitants,  and  the  office  of  clerks  to 
such  justices  shall  be  abolished,  and  all  jurisdic- 
tion and  powers  vested  in  such  justices  of  the 
peace  are  vested  in  other  justices  of  the  peace 
provided  for  in  said  bill;  Senate  BiU  No.  5 
provides  for  the  election  of  five  justices  of  the 
peace  in  such  township  at  the  general  election 
in  1922,  and  provides  that  until  such  election 
the  Governor  shall  appoint  and  confer  jurisdic- 
tion upon  such  new  justices  of  tiie  peace  to  make 
certain  rules,  etc.;  Senate  BIU  No.  6  provides 
for  the  appointment  of  other  justices  of  the 
peace  by  the  county  court  of  Jackson  county; 
Senate  Bill  No.  7  abolishes  all  of  the  consta- 
bles holding  office  after  the  Ist  day  of  July, 
1921,  in  said  Kaw  township,  Jackson  coun^, 
Mo„  and  provides  for  the  election  of  new  con- 
stables at  the  general  election  in  1922,  and  au> 
thorizes  the  Oovmtor  to  applet  ontU  sacb 
general  election. 

"The  petition  of  relator  further  alleges  that 
all  of  said  bills  were'  approved  by  the  Governor 
of  Missouri  on  the  Uth  day  of  March,  1921, 
and  that  on  the  18th  day  of  June,  1921,  and 
within  90  days  after  the  adjournment  of  the 
Fifty-First  General  Assembly,  the  relator  pre- 
sented to  the  Secretary  of  State,  in  the  pres- 


ence of  the  Ctovemor,  1,988  legal  referendnm 
petitions,  containing  the  total  of  694S4S  namea 
of  legal  voters  and  qualified  dectors  of  the 
state  of  Missouri,  which  petitions  were  legally 
signed  by  more  than  6  per  cent  of  the  legal 
voters  and  qualified  electors  in  more  than  two- 
thirds  of  the  congressional  districts  of  the  state 
of  Missouri,  asking  for  a  referendum  on  all  four 
of  said  Senate  Bills  in  order  that  the  people 
might,  at  the  general  election  in  1^22,  vote  for 
the  approval  or  rejection  of  said  measures: 
that  sajd  Secretaiy  of  State,  wholly  disregard- 
ing his  duties,  and  without  any  legal  right  or 
authdrity,  refused  to  accept,  receive,  and  file 
said  referendum  petitions  agolnBt  said  bQls,  and 
assigned  as  his  sole  and  only  reason  for  such 
refusal  that  said  bills  were  not  referable,  be- 
cause each  of  the  bills  contained,  among  other 
provisions,  the  following  language:  Thia  en- 
actment is  hereby  declared  necessary  for  the 
Immediate  preservation  of  the  public  peace, 
health  or  s^e^,  within  the  meaning  of  section 
67,  art  4,  of  the  Constitution  of  Missouri.* 

"The  petition  further  alleges  that  It  la  not 
true  that  said  bills,  or  either  of  them,  are  nec- 
essary for  the  immediate  preservation  of  the 
public  peace,  health,  or  safety  within  the  mean- 
ing of  section  57  of  article  4  of  the  Constitu- 
tion of  Missouri,  but  that  said  bills  Are  purely 
local  in  their  character,  and  pertain  to  Jackson 
county,  Mo.',  only,  and  that  such  statements 
contained  in  said  bills  are  false  and  untme. 
and  that  such  an  attempt  on  the  part  of  the 
L^islature  to  prevent  said  bills  from  being  re- 
ferred to  ttt  people  is  nnctmstitntional  and 
void,  and  in  violation  of  section  67  ot  article  4 
of  the  Constitution  of  Missouri,  and  Uiat  sndi 
action  on  the  part  of  the  Secretary  of  State 
was  and  is  arbitrary  and  unfair;  that  bj  the 
refusal  of  the  respondent  to  accept,  receive, 
and  file  such  referendum  petitions,  the  relator 
and  all  other  citizens  of  Missouri  have  suffered 
and  will  suffer  irreparable  wrong  and  injury, 
and  the  people  of  the  state  will  be  denied  their 
constitutional  right  to  vote  for  the  approval 
or  rejection  of  said  measures,  and  will  be  en- 
tirely without  redress  of  said  wrongs  without 
the  interposition  and  interference  of  this  court 
by  its  writ  of  mandamus. 

"The  prayer  of  the  petition  prays  this  court 
to  issue  its  writ  of  mandamus,  directing  and 
commanding  respondent  as  Secretary  of  State, 
to  forthwith  accept,  receive,  and  file  in  hia  of- 
fice at  Jefferson  Gltj,  Mo.,  aU  of  the  said  ref- 
erendum petitions  pertaining  to  aaid  Senate 
Bills  Nos.  4  6i  6,  and  7,  and  to  detach  tiie  abeet 
containing  the  algnatures  and  affidavits  and 
cause  them  to  be  attached  to  one  or  more  print- 
ed copies  of  the  measures  so  proposed,  and  to 
deliver  such  detached  copies  of  such  measures 
to  the  relator,  and  that  Uie  respondent  be  com- 
pelled to  forthwith  transmit  to  the  Attorney 
General  of  the  state  of  Missouri  a  copy  there- 
of In  order  that  aaid  Attorney  General  ahall  ^o- 
vide  and  return  to  the  Secretary  of  State  a 
ballot  titis  for  said  measures,  and  that  said 
respondent  be  compelled  to  furnish  to  each 
of  tiie  county  clerks  of  the  state  of  Missouri  a 
certified  copy  of  the  ballot  tiUe  and  numbers 
of  the  several  measures  to  be  voted  upon  at  the 
coming  general  election,  and  for  such  other  re- 
lief as  may  be  found  necessary  and  expedient 
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to  canM  the  rupondent  to  do  that  irtildi  In  Jna* 
tiee  and  right  oai^t  to  be  done. 

"After  the  filing  of  the  petition  In  this  eonrt, 
relator  and  respondent  entered  into  a  stipula- 
tion agreeing  that  the  petition  miglit  stand  for 
the  alternative  writ;  that  the  respondent  have 
until  the  28th  day  of  June,  1921,  within  which 
to  plead;  that  the  cause  be  submitted  to  the 
court  upon  briefs  filed  by  both  parties;  that 
relator  have  nntil  the  ttOi  day.  of  Ja1r»  1921, 
to  file  his  brief,  and  that  respondent  hare  firs 
dajra  thereafter  to  file  his  answer  brief,  and 
that  relator  have  three  days  thereafter  if  de- 
sired, to  file  reply  brief;  and  that  Senate  Bills 
Nos.  4,  5,  6^  and  7  be  consolidsted  in  one  ac- 
tion, and  all-qaestlons  as  to  Joinder  be  waived." 

Answer. 

*^  the  28th  day  of  June.  1921,  respondent 
filed  hia  answer  to  said  petitioD  of  mandamus, 
and  in  said  aoswn  says: 

"Admito  that  r^tor  is  a  reddent  and  assess- 
ed taxpaying  citizen  of  Kansas  City,  Jackson 
county,  'Mo.,  and  is  a  legal  voter  and  qualified 
elector  in  said  city,  county,  and  state,  and  was 
on  the  2d  day  of  November,  1918,  elected  a 
justice  of  the  peace  within  and  for  Kaw  town- 
ship, Jackson  coonty.  Mo.,  for  a  term  of  four 
yeara;  admito  that  respoittdent  la  and  has  been 
the  Secretary  of  State  of  Hissonrt  since  the 
IQQi  div  of  January,  1921;  admita  that  the 
nffy-Tiret  General  Assembly  of  ICssourl  con- 
vened at  Jefferson  City  on  January  6,  1921, 
and  adjoamed  sine  die  on  the  2lBt  day  of 
March,  19S1,  and  passed,  among  other  acts. 
Senate  Bine  Nos.  4,  G,  6,  and  7,  with  the  titles 
as  pleaded;  alleges  that  copies  of  said  Senate 
Bills  Nos.  4,  6,  and  7  are  attached  and  mark- 
ed 'Bzhibits  A,  B,  O,  and  D,'  and  made  a 
part  hereof;  admits  that  all  fonr  of  said  bills 
have  a  eonununily  of  interest— that  is,  said 
UUs  are  aimflar,  affect  the  same  partiea.  per- 
tain to  the  aame  snhject,  are  CMnpanion  bills, 
and  one  is  useless  without  all;  admita  that  all 
af  aaid  bills  were  approved  by  the  Governor 
■on  the  11th  day  of  March,  19Z1,  and  that  on  the 
18th  day  of  Jnne,  1921,  in  the  office  of  the  Sec- 
retary of  State,  and  in  the  presence  of  respond- 
ent and  the  Governor  of  MiBc.ouf%  relator  pre- 
sented as  against  each  of  said  bills  1,538  ref- 
erendum petitions,  containing  a  total  of  6Sk' 
24S  names  of  legal  votors  and  qualified  elee- 
tori  of  the  state  of  Missouri,  which  aaid  peti- 
tlais  were  legally  dgaed  by  mare  than  5  per 
cenL  of  the  legal  voters  und  qualified  electors 
in  each  of  two-thirds  of  the  congressional  dis- 
tricts of  the  state  of  Missouri,  as  set  out  in 
detail  in  relator's  petition;  admits  that  said 
petitions  were  presented  in  order  that  said  Sen- 
ate Bills  Nos.  4,  5,  6,  and  7  might  be  referred 
to  the  people  of  Missouri  for  their  approval  or 
rejection;  admits  that,  at  the  time  said  refer- 
endum petitims  were  presented,  relator  de- 
manded respondent  to  accept,  receive,  and  file 
said  petitiona  agalnat  each  of  said  biBs,  and  to 
4etach  the  riieeto  containing  the  signatures  and 
affidavits  as  alleged  in  relator's  petitloo,  and 
demanded  that  respondent  forthwith  transmit 
to  the  Attorney  General  of  the  state  of  Mis- 
souri a  copy  thereof  in  order  that  he  might 
provide  a  ballot  title  for  each  of  said  measures, 
and  demanded  that  respondent  furnish  to  each 
«(  tlia  county  derks  of  the  atato  of  BCissonxi 


a  certteed  copy  ctf  the  ballot  titles  and  num- 
bers of  the  aevera]  measures  to  be  voted  upon 
at  the  coming  general  election,  and  demanded 
that  respondent  fully  comply  with  chapter  47 
of  the  Bevised  Statutes  of  Missouri  1919,  and 
other  laws  appertaining  to  the  referendum  acts 
of  the  Legislature;  and  admits  that  respondent 
refused  to  accept,  receive,  and  file  said  refer- 
endum petitions  against  each  and  all  of  aaid 
bills;  denies  that  in  refusing  to  accept,  re- 
ceive, and  file  said  petitiona  respondent  wholly 
disregarded  his  duties  as  Secretary  of  State; 
admita  that  each  of  said  biUa  contained  among 
other  provisions,  the  following  language:  'This 
enactment  is  hereby  declared  necessary  for  the 
immediate  preservation  of  the  public  peace, 
health  and  safety,  within  the  meaning  of  sec- 
tion 67  of  article  4  of  the  Constitution  of  Mis- 
souri.' 

"Denies  that  It  ia  not  true  that  said  bills, 
or  either  of  thenif  are  necessary  for  the  imme- 
diate preservation  of  the  public  peace,  health, 
and  safety  within  the  meaning  of  section  57  of 
article  4  of  the  Constitution  of  Bflssouri;  de- 
nies that  said  billa.  and  each  of  them,  are  pure- 
ly local  in  their  character,  and  pertain  to  Jack- 
son county  only,  and  do  not  affect  the  citizen- 
ship of  Missouri  in  any  particulars;  denies 
that  the  statement  contained  in  each  of  said 
bills  is  false  and  untrue,  and  denies  that  such 
statement  does  not  prevent  said  bills  from  be- 
ing referred  to  the  people  for  their  approval 
or  rejection,  and  that  the  action  of  the  Legis- 
lature in  inserting  said  statemento  in  aaid  bills 
was  nnconstitutional  and  void,  and  In  violation 
of  section  57  of  article  4  of  the  Constitution 
of  Missouri;  and  denies  that  the  action  of  re- 
spondent as  Secretary  of  State  was  and  is  ar- 
bitrary, unfair,  and  in  violation  of  section  67 
of  article  4  of  the  Constitution  of  Missouri, 
or  with  any  other  provision  of  the  Constitu- 
tion; denies  that  by  his  refusal  to  accept,  re- 
ceive, and  Ste  such  referendum  petitions  the  re- 
lator and  other  dtixens  of  Missouri  have  suf- 
fered, and  will  suffer,  irreparable  wrong  and 
injury,  and  the  people  of  the  state  be  denied 
any  constitutional  right  whatsoever  by  reason 
of  his  said  action;  denies  each  and  every  alle- 
gation contained  in  relator's  petition  and  alter- 
native writ  of  mandamus  not  herein  expressly 
admitted.  Further  answering,  respondent 
states  that  he  refused,  and  still  refusea,  to  ac- 
cept, receive,  and  file  the  referendum  petitions 
tendered  by  the  relator  for  the  following  rea- 
sons: 

"(1)  That  said  Senate  Bills  Nos.  4.  5^  9, 
and  7,  and  each  of  them,  contain  tbe  following 
language;  This  enactment  is  hereby  declared 
necessary  for  the  immediate  preservation  of 
tbe  public  peace,  health,  and  safety,  within  the 
meaning  of  section  67  of  article  4  of  the  Con- 
stitution of  HisBonri.* 

"Alleges  that  by  reason  of  said  legislative 
declaration  contained  in  each  of  said  bills,  and 
by  reason  of  the  provisions  of  section  67  of  ar- 
ticle 4  of  the  Oonstitution  of  Missouri,  said 
bills  are  not  subject  to,  but  are  excepted  from, 
the  referendum. 

"(2)  That  said  bills,  and  each  of  them,  are 
necessary  for  the  immediate  preservation  of  the 
public  peace,  health,  and  safety,  and  that  there- 
fore, by  the  provisions  of  section  67  of  article 
4  of  the  Constitatton  of  Misaonri,  said  tdUs  are 
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not  mbject  to  tbe  referendam;  and  allegea 
that,  baving  made  retarn  fully  to  tbe  rela- 
tor's petition  and  the  altemative  writ  of  man- 
damas  herein,  respondent  prays  the  coart  that 
the  peremptory  writ  of  mandamoa  prayad  for 
hf  relator  be  denied." 

Eeply. 

'*On  the  30th  day  of  June,  relator  ifled 
his  reply  to  the  anawer  of  the  reapondeut  aa 

follows: 

"Admits  that  said  Senate  Bills  Noa.  4,  S,  6, 
and  7,  and  each  of  tbem,  contained  the  fol- 
loiring  langua^:  Thia  enactment  la  hereby 
declared  neceaary  for  the  immediate  preserva- 
tion of  tbe  public  peace,  health,  and  safety, 
within  the  meaning  of  section  57  of  artlde  4  of 
tbe  Constitution  of  Missouri.' 

"Denies  that  by  reason  of  aald  legislative 
declaration  contained  in  each  of  aaid  bills,  and 
by  reason  of  the  provisions  of  aection  57  of  ar- 
ticle 4  of  the  CoDititution  of  Missouri,  aaid 
bills  are  not  aubject  to,  bat  are  excepted  from, 
the  referendum;  denies  that  said  bUIa,  and  each 
of  them,  are  neceasary  for  the  Immediate  pres- 
ervation of  the  public  peace,  health,  and  safety, 
and  therefore,  by  tbe  provisions  of  section  67 
of  artide  4  of  the  Constitution  of  Missouri,  said 
bills  are  not  subject  to  the  referendum;  fur- 
ther alleges  that  said  statement  in  each  of  said 
bills  is  false  and  untrue,  and  In  violation  of 
se'ction  57  of  article  4  of  tbe  Constitution  of 
Missouri,  and  that  said  bills  are  not  excepted 
from  the  referendam  by  reason  of  said  stote- 
ment;  and  farther  alleges  that  It  is  not  trne 
that  said  hniB,  or  either  of  them,  are  neces- 
sary for  the  Immediate  preservation  of  the  pub* 
lie  peace,  health,  and  safety,  and  alleges  that 
said  bills  are  purely  local  in  tbeir  character, 
and  simply  provide  for  legislating  out  of  office 
eight  justices  of  tbe  peace  and  eight  constables 
in  one  township  (Kaw)  in  tbe  entire  state  of 
Missoort,  and  that  tbe  bills  are  not  in  any 
sense  necessary  for  tbe  immediate  preservation 
of  the  public  peace,  health,  and  safety. 

"We  submit,  therefore,  that  there  la  simply 
one  qoestioB  for  this  court  to  determine,  and 
that  la  whether  or  not  the  adoption  by  the  Leg- 
islature of  the  "peace,  health,  and  safety 
clause"  excepts  these  bUls  from  the  referen- 
dum. That  is.  May  a  Legislature  select  only 
one  township  in  tbe  entire  state  of  Missouri 
and  legislate  out  of  office  eight  Justices  of  tbe 
peace  and  constables  who  have  been  elected  for 
a  four-year  term,  and  authorize  the  Governor 
to  appoint  tbeir  successors  until  tbe  next  gen- 
eral election?  By  stipulation  filed  and  the 
pleadings,  all  other  questions  are  eliminated, 
and  tbe  court  is  called  upon  to  determine  the 
one  legal  question  involved." 

John  T.  Barker,  of  Kansas  City,  and  John 
tl  Atkinson,  of  St  Loois,  for  relator. 

Jesse  W.  Barrett,  Atty.  Geo.,  and  Merrill 
B.  Otis  and  Albert  MUIw,  Asst  Attys.  Gen., 
for  respondent 

Wilbur  F.  Spottswood,  of  Eansafl  City, 
amicus  Guris^ 

WOODSON.  J.  (after  stating  the  fiicta  as 
above).  There  is  but  a  single  legal  proposi- 
tion pres^ted  by  tbla  record  to  thia  court  for 


determlnatl<ni.  and  diat  is.  Has  tbe  Legisla- 
ture of  the  state  the  oonstitntional  authority 
under  aectlcm  67,  art.  4,  of  ttie  CmstltutlMi, 
to  enact  a  law,  and  debar  the  power  of  tM 
courts  of  the  state  fr<»n  pasring  upon  tbe 
question  as  to  whether  or  not  the  law  is  sub- 
ject to  referwdum  by  adding  thereto  the 
words,  "This  enactment  Is  hereby  declared 
necessary  for  the  Immediate  preservation  of 
the  pabllc  peace,  faeidtli,  and  safety,  within 
tbe  meaning  of  aectlMi  57  <rf  artlfde  4  of  the 
Constltatloa  o<  Hlsaouri"?  Said  section,  In 
so  far  as  here  necessary,  reads  as  follows: 

"Tbe  legislative  authority  of  the  state  shall 
be  vested  in  a  legislative  assembly,  consisting 
of  a  senate  and  house  of  representatives,  but 
the  people  reserve  to  themselves  power  to  pro- 
pose laws  and  amendments  to  the  ConstltDtion. 
and  to  enact  or  reject  the  same  at  the  polls,  in- 
dependent of  the  legislative  assembly,  and  also 
reserve  power  at  their  own  option  to  approve 
or  reject  at  the  polls  any  act  of  the  legislative 
assembly.  The  first  power  reserved  by  the 
people  is  the  Initiative,  and  not  more  than  d^t 
per  cent  of  the  legal  voters  in  each  of  at  least 
two-thirds  of  the  congressional  districts  in  the 
state  shall  be  required  to  propose  any  measure 
by  such  petitiMi,  and  .every  sedi  petition  ^laU 
include  ttie  full  text  of  the  measure  so  propos- 
ed. Initiative  petitions  shall  be  filed  with  the 
Secretary  of  State  not  less  than  four  months 
before  tbe  election  at  whidi  they  are  to  be 
voted  upon.  Tbe  second  power  is  the  referen- 
dum, and  it  may  be  ordered  (except  as  to  laws 
necessary  for  the  Immediate  preservation  of  tbe 
public  peace,  health  or  safety  and  lawa  making 
appropriati'ona  for  the  current  expenses  of  the 
state  government  for  the  maintenance  of  the 
state  institutions  and  for  the  support  of  pub- 
lic schools)  dther  by  the  petitions  signed  by 
five  per  cent,  of  the  legal  voters  In  each  of  at 
least  two'thirds  of  the  congreaslonal  districta 
in  the  state,  or  by  the  legislative  assembly,  as 
other  UUs  are  enacted." 

This  question  has  be^  most  daboratdy 
and  ably  dlsf^ssed  by  counsel  for  the  respec- 
tive parties,  and  all  the  authorities  bearing 
upon  the  question  from  the  various  states  of 
tbe  Union  have  been  cited;  and,  after  a 
thorougb  oonaideration  of  the  same,  I  am  ful- 
ly satisfied  tbat  the  law  of  the  case  was,  anu 
Ifl^  fnUy  and  correctly  declared  by  Judge 
Gnivee  In  tbe  case  of  State  ex  r^  t.  SnlU- 
van,  224  S.  W.  827,  where  the  same  legal 
proposltiisi  was  presoited  to  Oils  court  for 
determination  that  Is  h^  presoited  by  this 
ca8&  I  fully  concurrea  in  the  views  aa  tbere 
expressed  by  Judge  Graves,  and  ad<vt  tbem 
as  my  views  of  the  law  of  this  case.  While 
tbat  opinion  was  not  concurred  in  by  a  unan- 
imous iqpinl<m  of  the  conrt  yet  tb^  waa 
but  one  dissent  as  to  tbe  law  as  tbere  express- 
ed regarding  the  question  here  presented. 
Judges  Willlamscm,  Ooode,  Blair  and  Wll- 
llama  dissented  as  to  certain  phases  ot  the 
Graves  opinion,  but  they  bad  nothing  to  do 
with  the  question  here  imder  consldraatiim. 

For  tbe  reasons  stated,  I  am  of  the  <vlnioa 
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that  the  writ  of  mandamus  should  be  ma'de 
permanent  It  Is  so  ordered. 

OKAVKS,  J.  (concurring).  HI  I  concur  In 
the  lav  announced  by  oar  Brottker  WOOD- 
SON in  this  case.  He  adotrts  what  the  writer 
said  in  paragraph  S  of  the  opinion  In  Uiecase 
of  State  ex  reL  WMthues  et  aL  t.  Sullivan, 
224  8.  W.  loc  At  837  et  seq.  We  thore  ml- 
ed  upon  what  appeared  to  us  to  be  the  weight 
of  antborlty.  and  the  wry  renaon  of  the  mat- 
ter, that  the  L^sUture^  under  sectlim  S7  of 
artlde  4  of  our  Ocmstltntlon.  oould  not  dose 
judicial  determination  as  to  the  real  durac- 
ter  of  any  law,  br  Baying  that  such  law  was 
■^ecesBary  fW  the  immediate  xweaerration  of 
the  pnbtle  peace,  health  or  Bafety"  of  the 
state.  We  further  said  that  this  court  could 
gamine  the  face  of  tlie  legislative  act,  and 
If  in  fact  It  was  not  for  '*the  Immediate  pres- 
erratlott  of  the  public  peace^  health  or  safe* 
ty"  of  the  state,  we  could  and  would  declare 
the  legUdatlve  declaration  to  the  effett  that 
It  was  *^ecesBary  tm  the  Immediate  preser* 
vatfon  of  the  public  peace,  health  or  safety*' 
of  the  state  void,  and  of  no  effect,  as  being  In 
ctmBict  with  said  oonstltutltmal  ivoTlslon. 
and  the  si^rit  thereof.  We  shall  not  reargue 
this  naked  principle  of  law  which  our  Brothr 
er  baa  adopted  as  his  views.  Nor  would  we 
write  at  all  In  ibis  case,  but  for  tb/a  fact  that 
our  learned  assodate  has  not  discussed  the 
character  of  tiie  legislative  acts  btfore  us  at 
tbia  time;  He  sets  out  an  outline  of  them, 
and  ordinarily  this  would,  or  should,  suffice. 
In  this  record  we  find  Chat  learned  counsel 
for  respondent  Insist  (1)  that  we  borrowed 
our  constitutional  provision  from  Oregon,  and 
are  bound  by  the  ctmatructlon.wbich  the  Su- 
preme Court  of  that  state  placed  upon  It, 
before  our  adoption,  and*  (2)  tbat  the  laws 
here  involTcd  ar^  In  fact,  necessary  for  the 
"iminediate  preservatliHi  ot  the  peace,  bealQi, 
or  safety"  of  Missouri.  The  questions  are 
seriously  presented,  and  should  be  seriously 
considered.  In  thdr  order  we  shall  con- 
^der  them,  and  such  other  c(mtentl(His  as 
may  require  notice. 

I,  It  has  been  suK^Bted  that  the  views  of 
the  writer,  expressed  In  paragraph  5  of  the 
opliilon  m  State  ei  rd.  Westhues  v.  Sullivan, 
224  S.  W.  loc.  dt.  337,  was  oMter,  and  was 
only  interesting  "in  view  of  the  fact  that  the 
question  might  arise  In  future."  It  Is  true 
tbat  a  majority  of  my  Brothers  were  of  opin- 
ion tbat  such  case  was  decided  before  reach- 
ing that  question,  but  counsel  on  both  sides 
conceived  the  question  to  be  thoroughly  in 
tbe  case,  and  on  that  theory  briefed  and 
vehemently  argued  it  What  was  written 
was  in  response  to  tbat  insistence,  and  it  was 
written  after  full  investigation,  not  only 
of  all  tbe  cases  cited,  but  of  all  that  could  be 
found.  It  was  wrlttoi  In  exact  coolness  and 
ddlberation,  and  far  from  a  battle  line,  such 
as  surrounds  the  Instant  case.  But  even 
obiter  may  eziveas  good  law,  and  we  think 


this  alleged  obiter  does  express  the  law  as 
wdl  as  the  common  sense  of  the  question. 

II.  The  general  rule  Is  tbat  where  a  stat- 
ute or  a  constitutional  provision  is  borrowed 
from  anottan  state,  and  has  recdved  a  con- 
struction in  the  initial  state  by  the  highest 
court  of  that  state,  tbe  presumption  Is  that 
the  borrowing  state  adopted  it  In  the  light  of 
such  ccmstruction.  This,  however,  Is  only  a 
rule  of  statutory  construction,  and  the  excep- 
tions to  the  rule  are  as  ancient  as  tbe  rule 
ItseU  When  we  say  "general  rule"  above, 
we  mean  that  such  is  the  frequ^it  expres- 
sion of  the  courts.  This  court  has  often 
given  similar  expressions,  where  the  ques- 
tion was  under  consideration.  We  have  like- 
wise given  expression  as  to  the  exceptions. 
Nowhere  are  these  exceptions  more  concisely 
stated  than  ha  25  B.  C.  H  p.  1078,  whereat 
It  la  said: 

'^e  general  mle  just  stated  as  to  the  am- 
stniction  ot  adopted  statutes  is  by  no  means 
absolute  or  imperative  on  the  courts  of  the 
adopting  state,  but  is  subject  to  numerous  ex- 
ceptioDB.  The  rule  that  tlie  adoption  of  a  for- 
eign statute  carries  witb  it  the  prior  coDBtmc- 
tion  in  the  originating  state  has  been  held  to 
be  applicable  only  where  the  terms  of  the 
statute  are  of  doubtful  Mport,  so  as  to  require 
con«truction.  So  the  rule  hes  been  declared 
to  be  inapplicable  where  radical  or  material 
dumges  are  made  In  tlie  statute,  where  the 
statute  had  been  materially  changed  by  amend- 
ment, after  the  decisions  construing  it  and  be- 
fore adoption,  where  tbe  foreign  constiniction 
ia  not  in  harmony  with  the  constitutioo  of  the 
adopting  state,  or  is  contrary  to  the  spirit  and 
policy  of  tbe  jurisprudence  of  the  adopting  state, 
or  where  ike  courts  of  the  adopting  state  are 
dearly  of  the  opinion  that  the  forrign.  oontir%c- 
Uon  ff  erroneous,  or  thai  iU  apphoaUon  woulA 
lead  to  a  denial  of  a  sulstonOal  rioht." 

To  like  effect  Is  86  Qyc.  pp.  1164,  llfiS: 

"Where  the  Legislature  enacts  a  provision 
taken  from  a  statute  ot  another  state  or  coun- 
try, in  which  the  language  of  the  act  has  re- 
ceived a  settled  construction,  It  is  presumed 
to  have  intended  that  aocfa  provision  should  be 
understood  and  applied  In  accordance  with  that 
conetructicxD.  This  rule  of  cons  traction,  bow- 
ever,  while  recognized  by  all  tlie  courts,  in  sub- 
ject to  a  number  of  limitatliws.  The  constme- 
don  placed  upon  the  statute  by  courts  of  the 
state  from  whidi  It  was  sdopled  Is  regarded 
as  persuasive,  and  indeed  as  entitled  to  very 
great  weight  with  the  courts  of  the  adopting 
state,  but  not  as  conclusive;  and  it  will  not 
be  applied  where  It  would  be  InconsiBtent  with ' 
the  constitution  of  tbe  adopting  state  or  c<H]tra- 
ry  to  tbe  spirit  and  policy  of  Its  laws,  or  is  re- 
garded as  unsound  in  pr^iotple  and  against  the 
weight  of  •utAorMir." 

In  each  of  the  foregoing  quotations  the 
italics  are  ours.  Under  the  rule  the  court's 
Interpretation  to  be  considered  Is  tbe  Inter- 
pretation given  before  tbe  adoption.  It  could 
not  be  othOTwlae,  because  there  could  be  no 
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presomptlon  tliat  a  given  construction  bad 
been  adopted,  with  the  adoption  of  the  stat- 
ute, unless  the  construction  preceded  the 
adoption.  The  cases  all  so  hold,  and  had  to 
so  hold,  by  the  very  reason  of  the  thing.  In- 
the  early  case  of  Pratt  v.-MIUer,  109  Mo.  78, 
18  S.  W.  965,  32  Am.  St.  R^.  656,  this  court, 
through  Brace,  J.,  found  that  we  had  borrow- 
ed an  English  statute  which  had  been  previ- 
ously construed  in  a  given  way  not  onoe,  but 
several  times,  before  our  adoption.  This  court 
refused  to  follow  those  constructions,  because 
not  consonant  wltb  the  better  reasoning  of 
later  cases. '  Some  states  do  not  recognize 
the  rule  at  all,  because  a  statute  transplanted 
from  one  state  system  of  laws  to  another 
state  system  of  laws  must  be  made  to  har- 
monize with  the  latter  rather  than  the  for- 
mer. Many  states  hold  that  the  previous  con- 
struction Is  very  persuasive,  but  not  binding. 
The  cases  can  be  gathered  from  the  texts  and 
notes  thereunder  which  we  have  cited  su^H'a. 

The  exception  to  the  rule  uppermost  In 
our  mind  is  that  expressed  In  the  terms,  "or 
where  the  courts  of  the  adopting  state  are 
clearly  of  the  opinion  that  the  foreign  con- 
struction 18  erronebus,  or  that  its  application 
would  lead  to  a  denial  of  a  substantial  r^bt." 
The  Kadderly  Case.  44  Or.  118,  74  Pac  710, 
75  Pac.  222,  from  Oregon,  does  not  announce 
sound  doctrine.  The  Washington  court  re- 
pudiated it,  and  their  constltuti<mal  provision 
was  not  adopted  until  four  years  after  ours, 
and  l<mg  after  the  Kadderly  Case.  Our  Con- 
stitution provides  both  for  a  legislative  ref- 
erendum and  a  referendum  by  the  people. 
It  Is  absolutely  against  all  reason  to  rule 
that  the  Legislature  can,  by  trlclc  and  chlc- 
uaajt  through  a  dedaratlon  against  the  very 
face  of  the  bill.  «iit  the  people  alt  tsom  the 
cmstitutitnial  rights  to  refer  all  measures, 
and  yet  retain  the  legislative  right.  In  what 
we  ruled  in  SolUvan's  Case  we  had  in  mind 
all  rules  of  statutory  construction,  as  well 
as  all  ezwptlonB  to  sudi  rules.  We  have  rec- 
ognized the  exceptions  before  (100  Ho.  swra), 
but  exercise  the  same  pri^lega  In  that  case. 
As  said  there,  to  hold  that  the  L^islature 
could,  by  the  use  ct  a  declaration  to  the  effect 
that  the  given  bill  was  **n6cessary  for  the  Im- 
mediate peace,  health  or  safetj'"  of  tbe  state, 
when  in  fact  the  bill  Its^  showed  no  emer- 
gency, would  be  to  destroy  the  cmiatltatlmal 
provision.  Neither  court  nor  Legislature 
should  so  construe  a  Constitution  as  to  make 
it  self-destructive.  But  after  all  the  section 
of  the  bill  making  this  declaration  of  great 
emergency  muat  be  construed  with  all  the 
other  provisions  of  the  bill,  and  if,  when  so 
construed  by  a  court,  It  falls  to  measure  up  to 
the  spirit  of  the  Constitutlpn,  It  must  fail, 
we  said  enough  in  Sullivan's  Case,  and  will 
not  further  rdtCTate, 

m.  [2]  Of  these  bills,  whldi  diange  In  a 
way  the  system  of  Justices'  courts  in  Jachson 
county  and  cut  down  the  number  of  such 


courts,  and  the  number  of  the  constables 
thereof,  it  is  urged  that  they  really  go  to  the 
immediate  preservation  of  the  peace,  health, 
and  safety  of  the  great  state  of  Missouri. 
Courts  are  not  supposed  to  be  blinded  bats. 
Of  current  history  courts  take  Judicial  knowl- 
edge. What  all  knows  the  courts  must  Ju- 
dicially know.  The  current  history  shows 
the  real  purpose  of  these  la^  and  we  need 
not  state  that  history.  It  Is  known  to  every 
member  of  the  Legislature,  every  Judicial 
officer  of  the  state,  and  every  lawyer  and 
citizen,  who  has  read  and  kept  abreast  with 
tbe  current  liistory,  made  and  now  being 
made.  To  say  that  the  purpose  of  these  bills 
was  to  protect  Hlssouil  in  some  greatr  Im- 
pending emergency  relative  to  her  peaces 
health,  or  safety,  is  not  only  in  the  face  of  tbe 
I>lll8  tbesnseaves^  but  In  the  face  at  what  her 
dtisens  know.  We  need  not  go  farther. 

JAMBS  T.  BLAIB,  a  J.,  and  WALKER, 
J.,  concur. 

WALKER,  J.  (concnrring).  Tbe  qnestlai 
here  seeking  solutton  Is  of  grave  importance 
It  involves  the  ri^t  of  tbe  peoide  ondw  Om 
Constftutlon  to  «ter  into  and  become  s  part 
of  the  law-making  power  of  the  stata  Oar- 
rectly  determined  It  cannot  bat  toid  to  pre- 
serve and  perpetuate  that  right;  Incorrect- 
ly determined,  to  destroy  It. 

The  prindittl  opinion  by  WOODSON,  3., 
states  In  detail  the  fiicts  upra  which  this 
controversy  is  based.  However,  a  synopste 
of  same  may  not  be  Inappropriate,  U  for 
nothing  more  than  conveniwce  of  reference. 
Tbe  Fifty-First  General  Assembly  repealed 
fonr  laws  concerning  Justices  of  the  peace, 
their  clerks  and  constables  in  certain  munio- 
ipal  townships,  and  enacted  other  statutes 
relating  to  the  same  subjects  in  lien  there- 
of. To  each  there  was  appended  this  pro- 
vision, that— 

"This  enactment  is  hereby  declared  necessary 
for  the  immediate  preservation  of  the  public 
peace,  health  and  safety  within  the  meaning  of 
section  67,  aiticia  4  of  the  Constitotjon  of  Mis- 
souri.** 

Despite  these  provisions  referendum  pe- 
titions were  circulated,  and  having  been 
signed  by  the  required  number  of  legal  vot- 
ers, regarding  which  there  seems  to  be  no 
question,  they  were  presented  to  the  Secre- 
tary of  State  for  filing.  He  refused  to  file 
them,  basing  his  refusal  on  the  provision  at- 
tached to  each  above  quoted.  Tbe  proceed- 
ing at  bar  was  thereupon  invoked  to  compel 
affirmative  action  on  the  part  of  the  Secre- 
tary of  State. 

I.  It  was  declared  by  this  court  In  State 
ex  rel.  Kemper' v.  Carter,  257  Mo.  loc.  dt.  70, 
165  S.  W.  773,  that  we  adopted  our  oonstl- 
tational  provision  In  regard  to  the  Initiative 
and  r^ermdum  from  the  Oregon  Constltu- 
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tion.  Tbe  Supreme  Gonrt  of  tbat  state.  In 
construing  that  portion  of  Its  Constitution, 
held  In  Kadderly  v.  City  of  Portland,  44  Or. 
118,  74  Pac;  loc.  dt.  720,  75  Pac.  222,  that 
whether  a  law  is  acepted  from  the  refer- 
endum, which  declares  that  it  la  for  the 
preserratlon  of  the  pnbltc  peace,  health,  and 
safety,  la  a  question  for  die  Ije^slstnre.  In 
other  words,  that  Oie  Legislature  may  ar- 
hltrarlly  declare  any  act  as  for  Oiat  purpose 
and  thereby  prevent  Its  refermce  to  the  peo- 
ple for  approval  or  rejection,  la  to  be 
determined,  therefore,  whether  this  rule  is  to 
be  followed  in  construing  Oie  adopted  i^rorlp 
slon  In  our  own  Constitution. 

It  may  be  admitted  that  It  la  a  general 
rule  when  a  statute  or  a  conaUtutional  pro- 
vision has  been  adopted  from  another  stttte 
that  the  construction  there  placed  upon  It 
by  the  highest  court  accompanies  it,  and  is 
treated  as  incorporated  therein.  This  nde, 
however,  is  not  abst^nte.  Whitney  v.  Fox, 
166  n.  S.  637,  17  Sup.  Ct  713.  41  L.  Ed.  U4S; 
Coulam  T.  Doull,  188  JJ.  S.  216,  10  Sup.  Ct. 
253,  88  L.  Ed.  696.  If  so.  It  would  result 
not  Infrequently  In  so  limiting  the  exercise 
of  Judicial  discretion  as  to  result  In  thwart- 
ing tbe  will  of  the  people  as  repressed  In  the 
constitntiDnal  provision.  The  arbitrary  ap- 
plication of  thla  rale  was  never  intended,  and 
cases  are  not  wanting  which  demonstrate 
that  it  la  subject  to  nunmons  exceptions. 
Especially  la  this  true  where,  as  in  this  case, 
tbe  foreign  constructira  Is  not  In  harmony 
with  the  sirfrlt  and  purpose  of  onr  Constitu- 
tion as  declared  In  the  provision  sanctioning 
the  luIflatiTe  and  referendum.  Section  57, 
art.  4,  Const  Mo.;  Bowers  v.  Smith,  111 
Mo.  loc.  cit.  62,  20  S.  W.  101,  19  L.  R.  A.  754, 

33  Am.  St  Rep.  401;  Hutchinson  v.  Erueger, 

34  Okl.  23.  124  Pac.  591,  41  L.  R.  A.  t^.  S.) 
315,  Ann.  Cas.  1914C,  98;  Western  Terra 
Cotta  Co.  V.  Board  Education,  39  Okl.  716, 
136  PacL  595;  Boyd  v.  C.  C.  Bitter  L.  Co., 
U9  Va.  348.  80  S.  E.  273.  L.  B.  A.  1917A,  94. 
Furthermore,  It  la  held  In  a  large  number  of 
cases  that  a  construction  of  a  statute  by  the 
courts  of  the  originating  state  will  not  be 
followed  by  the  courts  of  the  adopUiUT  state. 
If  they  are  idearly  <a  the  opinion  that  It  Is 
erroneous  and  will  result  In  tbe  denial  of  a 
substantial  right.  (Deer  Lodge  County  t.  U, 
S.  FldeUty  Co.,  42  Mont  816. 112  Pac  1060. 
Ann.  Gas.  1812A.  1010;  State  t.  Campbell, 
13  Kan.  688,  86  Pac.  784,  9  a.  A.  (N.  S.) 
583, 9  Ann.  Caa.  1203;  Torrance  r.  Bdwarda, 
80  N.  J.  Law,  007,  99  Atl.  180;  Penn  Br.  Go. 

New  Orleans,  222  Fed.  787,  188  a  a  A. 
191;  Or.  West  Bugar  Oo.  v.  GUcreat  Lbr. 
Co,  25  Cola  App.  1.186  Pac  668;  Bhoada  t. 
Gbteaan.  etc.  Go,  227  HI.  828,  81  N.  B.  371, 
11  Lu  S.  A.  (N.  S.)  628,  10  Ann.  Gas.  Ill; 
PMple  T.  Grifflfh,  245  111.  582,  92  N.  S.  813 ; 
Moors  T.  O'Lcary,  180  Bflcb.  268,  146  N.  W. 
661,  AuL  Cas.  lftl6A.  878;  Dow  t.  Simpson, 
17  N.  M.  357.  132  Pac  568;  PlsxaoD  r.  Mtn- 
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nehaha  County,  26  S.  D.  462,  128  N.  W.  616. 
Ann.  Caa  1913B,  386;  Bx  parte  Bowers,  8 
Okl.  Cr.  201. 127  Pac  20;  State  ex  rel.  Bris- 
lawn  V.  Meath,  84  Wash.  302,  147  Pac  11. 
In  Plerson  t.  Minnehaha  County,  aniva,  the 
court  said: 

"Tbia  court  should  not  under  aay  drcum- 
stances,  ba  bound  or  reqaired  to  follow  what 
It  deema  to  be  an  erroneoos  construction  placed 
upon  a  foreign  statute  by  a  foreign  court,  any 
more  than  we  should  be  required  to  follow  an' 
erroneous  decision  of  onr  own  court" 

In  State  ex  reL  Brlslawn  v.  Meath.  supra, 
tbe  Supreme  Court  of  Washington,  in  dis- 
cussing the  arbitrary  rule  announced  In  Kad- 
derly  r.  Portland,  supra,  i>er(lnently  said: 

"The  courts  are  not  boand  by  mere  forms, 
nor  are  they  to  be  led  by  mere  pretenses.  They 
are  at  liberty— Indeed,  are  under  a  solemn  du^ 
— to  look  to  the  substance  of  things,  whenever 
they  enter  upon  the  Inquiry  whether  the  Legis- 
lature has  transcended  the  Umita  of  its  author- 
ity. If.  therefore,  a  statute  purporting  to  have 
been  adopted  to  promote  the  public  health,  the 
public  morate,  or  the  public  safety  has  no  real 
or  substantial  relation  to  these  objects,  or  is  a 
palpable  invasioD  of  rights  secured  by  the  fun- 
damental law,  it  is  the  duty  of  the  courts  to  so 
adjodge,  and  thereby  give  effect  .to  the  Consti- 
tution." 

In  Hutchinson  v.  Kmeger,  supra,  this 
question  was  given  exhaustive  consideration. 
Quoting  from  State  v.  Campbell,  supra,  the 
Supreme  Court  of  Oklahoma  says: 

"We  recognize  the  force  of  the  rule  that 
where  one  state  adopts  a  statute  from  another 
state  it  adopts  tbe  construction  placed  there- 
on by  tbe  courts  of  that  state.  But  this  Is  a 
general  rale,  to  which  there  are  numerous 
excepUona.  It  la  not  an  absolnte  rnle.** 

In  DIxon  v-  Rlcketts,  26  Utah,  215,  72-  Pac 
947,  it  waa  said: 

"It  Ii  a  geneTBl,  thoagh  not  a  binding,  nde 

of  statutory  construction,  tbat  where  the  pro- 
visions of  a  statute  have  received  judicial  con- 
struction in  one  state,  and  It  is  then  adopted 
in  another  state,  it  is  adopted  vrith  the  con* 
struCtion  so  given  it** 

Further  quoting  from  Endllcb  on  Statutes, 
i  371,  the  court  says: 

"Whilst  admitting  that  the  eonstenetion  pot 
upon  statntM  by  de  eonrts  of  the  state  from 
which  they  are  borrowed,  is  entitied  to  respect- 
fal  eonsideratioo.  and  that  only  strong  reasons 
will  warrant  a  departure  from  it  its  binding 
force  has  been  wholly  denied,  and  It  has  beeo 
asserted  that  a  statute  of  tbe  kind  In  question 
stands  upon  the  same  too^ng  and  is  subject  to 
tbe  same  rules  of  interpretation  as  any  other 
legislative  enactment.  And  It  is  manifest  that 
the  imported  eonstroetion  rtovld  prevail  <ai^ 
so  far  as  it  is  in  harmony  with  the  spirit  and 
policy  of  the  general  legislation  of  tiie  home 
state,  and  should  no^  if  the  langoage  of  the 


Digitized  by  Google 


648 

act  !■  fairly  BOBceptible  of  another  iiit«rpreta- 
tioD,  be  permitted  to  antasoniKe  other  laws  in 
forea  in  the  latter  or  to  conflict  with  its  set- 
tled practica." 

In  Cofld  T.  Cowhlck,  9  Wya  816,  63  Fac. 
584,  87  Am.  St.  953,  the  court,  constm- 
ing  a  statute  adopted  from  Ohio,  refused  to 
follow  a  dedston  of  the  latter  court,  hold- 
ing  a  Judgment  not  a  lien  upon  after-acqidred 
lands  of  the  Judgment  debtor.  The  reasons 
stated  bjr  the  Wyoming  court  were  Oiat  the 
statute  under  conslderatlfm  was  not  peculiar 
to  Ohio,  as  other  states  had  rtmllar  provl- 
rions,  using  the  IdeutlcU  words  or  language, 
the  same  In  substance,  and  because  It  con- 
sidered the  dedslcm  of  the  Ohio  court  to  be 
opposed  to  the  best  reasoning  and  the  weight 
of  authority. 

In  Andent  Order,  ete;,  Sparrow,  29 
Hont  182,  74  Pac.  197,  64  L.  B.  A.  128,  101 
Am.  St.  Bep.  B68,  1  Ann.  Gas.  144,  the  Su- 
preme Court  of  that  state,  in  construing  a 
statute  adopted  from  California,  said: 

"This  court  will  not  blindly  follow  the  con- 
■tmction  giren  a  particular  statute  by  the 
court  from  which  we  borrowed  it,  when  the 
dedsioQ  does  not  appeal  to  ua  aa  founded  on 
right  reasoning.** 

The  limitation  placed  upon  the  rule  by 
this  court  is  that  the  construction  giren  by 
the  courts  of  a  state  to  a  statute  will  be  giv- 
en respectful  consideration  by  the  courts 
where  sudi  statute  has  been  adt^ted.  We 
said  this  much,  no  more,  in  the  Carter  Case. 
267  Mo.  70,  165  S.  W.  773. 

In  State  t.  Campbell,  73  Kan.  688,  SS  Fac. 
7&1.  0  L.  R.  A.  (N.  8.)  633.  9  Ann.  Cas.  1203, 
the  Supreme  Oourt  of  that  state,  in  constru- 
ing a  statute  adopted  from  Missouri,  said 
in  ^ect:  • 

"To  regard  ourselves  as  absolutely  boond  by 
the  'construction  given  to  this  statute  by  the 
Supreme  Court  of  Missouri  would  give  it  great- 
er weight  than  if  it  had  been  construed  origi- 
nally by  our  own  court,  in  which  case  the  right 
and  duty  of  this  court  to  disregard  its  former 
ruling  would  not  be  denied,  if,  upon  re-examlna- 
tion,  it  should  be  found  opposed  to  the  better 
reasoning,  in  conflict  with  the  great  weight  of 
authority,  or  not  fn  harmony  with  the  spirit 
and  policy  of  our  laws." 

From  these  cases  and  others  of  like  im- 
port it  will  be  seen  that  the  arbitrary  appli* 
cation  of  the  rule  in  the  construction  of 
adopted  statutes  accords  neither  with  rea- 
son nor  precedent.  The  most  conservative 
statement  of  its  application  Is  to  be  found  In 
our  later  Missouri  cases,  in  which  It  is  said 
in  effect  that  when  a  law. is  adopted  by  the 
Legislature  of  this  state  the  Construction 
placed  upon  it  by  courts  of  the  state  of  its 
origin  will  be  presumed  to  have  met  with 
the  an>rovaI  of  the  Legislature  when  adopt- 
ing It.  Knight  T.  Rawlings,  205  Mo.  412,  104 
B.  W.  88, 13  L.  R.  A.  (N.  SO  212. 12  Ann.  Gas. 
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326;  State  ex  rel.  Guton  t.  Miles,  210  Mo. 
127,  109  S.  W.  695,  16  L.  B.  A.  (N.  &)  699 ; 
State  ex  rel.  v.  Carter,  supra.  Thus  express- 
ed, the  rule  loses  its  arbitrary  application, 
and  becomes,  as  it  should  be,  [wrsuasive,  in 
that  if  the  former  construction  of  an  adopt- 
ed law  is  found  to  be  reasonable  and  In  har- 
mony with  the  spirit  and  purpose  which 
prompted  its  adoption,  a  like  construction 
will  be  given  to  it  here.   Otherwise  not. 

II.  It  becomes  pertinent,  therefore,  to  in- 
quire as  to  the  spirit  and  purpose  of  the  peo- 
ple in  incorporating  the  initiative  and  refer- 
endum  into  our  Constitution.   For  reasons 
not  necessary  to  be  enumerated  here,  but  of 
sufficient  impelling  power  to  prompt  action, 
at  the  time  It  was  determined  to  provide  an 
efficient  method  for  the  checking  and  regu- 
lating of -legislative  power.  This  determlna- 
,  tiou  found  expression  and  was  given  opera- 
tive force  In  the  adoption  of  the  initiative 
and  referendum.    We  are  concerned  here 
more  particularly  with  the  latter.   It  may  be 
ordered,  says,  in  effect,  our  organic  law  (sec- 
tion 57,  art.  4)  In  regard  to  all  matters  of 
legislation,  except  laws  necessary  for  the 
tnunediate  preservation  of  the  public  peace,  - 
health,  or  safety,  appropriations  of  current 
expenses  of  the  state  government,  the  main- 
tenance of  state  Institutions  and  the  sup- 
port of  public  schools.   Comprehensive  In  its 
terms  and  definite  in  its  exceptions,  It  re- 
quires, as  Hndlbras  would  have  It,  "neither, 
gloss  or  comment,  but  may  be  unriddled  in 
a  moment"   The  ease  with  which  it  may  be 
interpreted,  however,  must  not  lessen  the 
force  of  the  fact,  which  was  the  moving  im- 
pulse In  the  adoption  of  the  amendment,  that 
the  power  thereby  reserved  Is  in  the  people, 
and  that  upon  which  it  is  to  be  exercised  is 
the  Legislature.   In  other  words,  the  Legis- 
lature proposes  and  the  people  disposed  of 
its  acts,  either  by  approval  or  rejection,  as 
they  may  deem  proper,  save  as  excepted  In 
the  Ck>nstitution.  Despite  this  unequivocal 
declaration  of  power  It  Is  contended  by  re- 
spondent, supported  by  the  holding  of  the 
Supreme  Oourt  of  Oregon  In  the  Kadderly 
Case,  supra,  that  the  Legislature  may  never- 
theless determine,  not  only  the  extent  to 
which  this  power  may  be  exercised  or  whetti- 
er  it  may  be  exercised  at  all.  This. holding 
violates  the  spirit  and  destroys  the  purpose 
of  the  amendment   If  the  Legislature,  as  In 
the  Instant  case,  may  except  from  the  refer- 
endum acts  abolishing  the  offices  of  Justices 
of  the  peace,  clerks,  and  constables  In  a  des- 
ignated townsihip,  and  provide  for  the  se- 
lection of  their  successors  by  simply  declar-. 
Ing  that  Bucdi  acts  are  for  the  immediate 
preservation  of  the  peace,  health,  and  safe- 
ty, then  a  like  exception  may  be  effected  by 
appending  this  provision  to  any  other  act, 
regardless  of  the  absurdity  of  its  applica- 
tion, and  thus  the  constitutional  power  In- 
tended to  be  reserved  wIU  thereby,  be  com- 
plet^y  destroyed. 
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A  blind  following  of  the  rule  of  construc- 
tion we  bare  discussed,  stripped  of  all  of  Ita 
exertions,  la  tbe  cblef  refuge  sougbt  to  sus- 
tain the  contention  that  the  Legislature  may, 
in  this  instance  by  the  magic  of  misapplied 
words,  restore  to  Itself  a  power  reserved  by 
tbe  people  to  themselres.  Construing  the 
rule,  however.  In  the  light  of  ttie  numerous 
exceptions  noted  and  In  harmony  with  the 
spirit  manifested  and  the  purpose  intended 
to  be  accomplish^  In  the  adoption  of  the 
amendment,  we  avoid  absurdities  In  the  use 
of  words  otherwise  unmistakable  In  their 
meaning,  recognize  without  doing  violence  to 
same  the  limitations  upon  legislative  power, 
and,  at  the  same  time,  do  not  minimize  that 
reserve  to  the  peoj)le. 

[3]  in.  There  is  a  familiar  maxim,  uni- 
form In  Its  application,  that  the  reason  of 
the  law  is  the  life  of  the  law,  or,  as  the  ped- 
ants put  It,  ratio  legis  est  anlma  legis.  By 
the  reason  of  tbe  law  we  mean,  of  course, 
the  occasion  or  moving  cause  of  its  enact- 
ment. This  is  the  touchstone  of  correct  In- 
terpretation. Which,  says  a  learned  Judge — 

"If  not  sooght  out  and  found  by  the  courts, 
tbey  miss  tbeir  prime  and  most  august  func- 
tion." Dudley  v.  Clark,  255  Ho.  lee.  ^t.  686» 
164  S.  W.  618. 

Applying  this  maxim  to  tbe  referendum 
provision,  we  foimid,  wiOumt  doing  ritdence 
to  thOT  ita  words,  omtezt,  or  snbject-mat- 
ter.  that  Uie  reaMn  fbr  Ki  oiactmeiit  was 
leglslatlTe  ngnlatlon.  Applying  the  maxim 
fo  tbe  acts  under  review  win  therMtore  en- 
able it  to  be  determined  regardless  of  barren 
mles  or  arbltnuT  precedoitat  whether  the 
incorporation  therein  of  the  provision  that 
filer  an  tm  the  pceservation  of  the  pt^bUe 
taealtb,  ete.,  renders  than  Immune  from  ref- 
erence or  whether  fills  provision  is  ft  mere 
J^Islattve  brutum  folmen,  Incongmous  in  its 
setting,  and  hence  Inconslstait  with  the  sub* 
Ject-matter  of  tbe  act& 

[4,  ■]  Enough  has  been  said  to  Indicate 
tbe  nature  of  tbe  acts  under  review.  By 
their  terms  th^  apply  not  to  the  Justices' 
clerks  and  eonMables  of  fike  state  or  of  a 
certain  class  of  counties,  but  to  those  of 
townships  wbidt  bare  or  may  hereafter  have 
a  certain  population.  O^is  precludes  tb^r 
gmeral  application,  and  at  the  same  time 
enables  than  to  escape  the  consUti^oual 
pruning  knife  ondw  the  thinly  veiled  man- 
tle or  fdasslflcatlon.  As  a  matter  of  fact,  of 
which  we  may  take  Judicial  notice,  their 
present  apidlcation  is  limited  to  the  munic- 
ipal township  in  wliliA  Kansas  City  is  lo- 
cated. Unless,  therefore,  we  attribute  to 
tlkem  file  Tirtne  of  Prince  Ahmed's  tent, 
wbicli,  at  will,  would  cover  an  army,  or 
ooold  be  folded  wltUn  Qw  compass  of  its 
owner's  pocket,  we  cannot  classic  these  acts 
aa  a  general  nature,  sn<di  as  was  evidently 
contemplated  1^  the  Constitution  In  tbe  use 
of  tlie  word  "public"  In  the  refermdnin. 
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To  emphasise  this  conclusion,  an  analyds 
of  that  portion  of  the  excepting  clause  here 
under  consideration  Is  appropriate.  It  will 
be  recalled  that  its  wording,  so  far  as  Is  ap- 
plicable here,  is,  "except  as  to  laws  nec^ 
sary  (or  (he  Immediate  preservation  of  the 
public  peace,  health  or  safety."  The  word 
"preservation,"  say  the  lexicographers,  pre- 
supposes a  real  or  existing  danger ;  and  "im- 
mediate preservation"  Is  IndlcatlTe  of  a  pres- 
ent Impelling  necessity,  with  nothing  inter- 
vening to  prevent  the  removal  of  the  danger. 
By  the  "public  peace"  we  mean  that  quiet, 
order  and  freedom  from  disturbance  guaran- 
teed by  law.  Neuendorf  v.  Duryea,  6  Daly 
(N.  T.)  276;  Id..  52  How.  Frac  (N.  Y.)  20); 
CTrlbble  t.  Wilson,  101  Tsnn.  612,  49  8.  W. 

m 

lAWs  in  regard  In  **publle  safety"  are  al- 
lied in  thdr  application  and  effect  to  those 
enacted  to  promote  the  public  peace,  pre- 
serve order,  and  provide  that  security  to  the 
Individual  wlilch  comes  from  an  observance 
of  law.  By  the  "public  health"  is  meant  the 
wholesome  sanitary  condition  of  the  com- 
munity at  large.  1  BI.  Com.  122;  Ander- 
son's Law  Diet. 

[1]  The  meaning  of  tiiese  controlling 
words  in  the  excepting  provision,  concerning 
the  correctness  of  which  there  can  be  no  rea- 
sonable ground  of  controversy,  furnishes  no 
reason,  exc^t  such  as  may  exist  in  tbe  ex- 
uberant fancy  of  their  draftsman,  for  the 
incorporation  of  this  provision  in  the  acts 
here  subjected  to  interpretation.  To  assert 
that  either  the  public  peace  or  health  or  safe- 
ty was  so  menaced  in  the  townsliip  desd^at* 
ed  as  to  call  for  tlie  enactment  of  a  statute 
In  the  exercise  of  the  police  power  is  re- 
futed by  tbe  language  and  evident  purpose 
of  the  acts  thunselves.  Bead  with  an  open 
mind,  and  an  Intelligent  understanding  of  fiie 
words  emidoyed,  and  disregarding  any  eso- 
teric meaning  or  purpose^  their  enactment 
might  iuq;>Iy,  with  whldi  we  have  no  concern 
her^  their  real  object  or  raison  d'Atre  to 
glTO  It  a  OalUc  flavor,  was  te  effect  a  change 
in  the  personnel  of  tlie  officers  designated, 
as  well  BM  the  laws  defining  their  duties  and 
prescribfaig  their  pownxa.  Leaving  the  pro- 
priety of  their  enactment  and  the  wisdom  of 
their  terms,  so  far  as  concerns  their  legltl- 
mate  subject-matt^,  out  of  the  question, 
th^  disclose  no  tenable  ground  which  will 
stand  the  test  of  lnteq)retation  for  the  iU" 
corporation  therein  of  the  proton  by  wbicb 
It  was  sought  to  exempt  fiiem  ^m  the  ref- 
erendum. Plainly  put,  the  incorporation  of 
this  appendant  provision  Involves  an  absurd- 
ity tbe  presence  of  which  b  sufficient,  un- 
der a  well-established  rule  ct  construction, 
to  authorize  its  rejection.  It  has  no  place 
or  proper  purpose  in  l^islatitm  of  the  char- 
actOT  here  being  considered.  Statutes  are 
not  to  be  construed  so  as  to  result  in  an  ab- 
surdity. The  provlshm  should  therefore  be 
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lield  to  be  nperflnoiis.  Darlington  XAa,  Oa 
T.  B.  216  Ho.  608,  U9  &  W.  590;  Femr  T. 
StTAWbrldge.  208  Ma  621,  108  S.  W.  641,  16 
U  a  A.  (N.  S.)  244.  128  Am.  St.  Bfip.  610; 
Jobniton  v.  Bagui,  MS  Mo.  420,  178  S.  W. 
160;  Statute  T.  Oen.  Bnk.  Co..  223  S.  W,  89. 

ly.  It  msj  be  eonceded  that  everj  Intend- 
ment Bbonld  be  made  In  faTOr  of  tbe  proprie- 
ty  of  legislative  action.  NotwithBtanding 
tbla  presumption,  however,  tbe  conrte  bave, 
ever  since  the  mltng  by  tbe  Supreme  Oonrt 
of  the  United  States,  In  Marbury  v.  Bladi- 
80D,  1  Orandi,  187,  2  L.  Sd.  60,  exerdBed  tbe 
rig^t  to  determine  whether  l^lslatlve  en- 
actments are  violative  of  the  GonstltntloiL 
"It  Is,"  said  tbe  learned  Chief  JusUoe  in  that 
cas^  "emphatically  tbe  province  and  duty 
of  tbe  judicial  department  to  say  vbat  tl» 
law  la."  More  Imperative  Is  this  duty  nn- 
der  modem  Gonstitntlons,  In  whldi  tbe  law- 
making power  Is  no  longer  ezdnsively  tbB 
province  of  the  L^Aslatore,  but  Is  divided  be- 
tweoi  It  And  the  petvle  themselves.  In- 
stead, therefore,  of  tbe  Judicial  constmction 
of  statutes,  as  at  bar,  constituting  an  invasion 
of  the  legislative  province,  it  amounts  to 
nothing  more  than  a  detormlnatltm  by  tbe 
court  as  to  whether  tbe  Legislature  has 
properly  exercised  its  discretion  In  declar- 
ing these  acts  subject  to  the  police  power  ex- 
ception, or  whether  its  dedaratlon  was  un- 
warranted, and,  If  sustained,  will  result  in 
cutting  off  tbe  people's  reserved  power  to 
participate  In  leglslatton.  If  the  const! tn- 
tlonallty  of  an  act  was,  therefore,  a  proper 
matter  of  Judicial  determination  before  tbe 
referendum  amradment,  it  is  none  the  less 
so  since,  because  in  its  last  analysis  a  rul- 
ing as  to  tbe  propo*  application  of  the  ex- 
ception in  the  acts  is  nothing  more  Oian  a 
Judicial  determination  of  their  validity  un- 
der tite  organic  law.  If  the  exoeptitm  has 
been  prc^erly  incorporated  In  the  acts,  then 
they  are  vaUd;  if  improperly  Incorporated, 
tben  tbey  are  Invalid  so  far  as  tbe  exception 
is  cmcemed.  We  said  in  State  ex  rd.  Hal- 
liburton V.  Boadi,  230  Mo.  408,  130  S.  W. 
689,  130  Am.  St.  Rep.  639,  that  "legislation 
is  subject  to  existing  constitnttonal  restrio. 
ttons."  An  an>arent,  much  less  a  patent, 
vlolatltm  of  these  restrictions  will  antfaoiise 
Judicial  determination.  Our  power,  ttme- 
fore,  is  ample  to  enable  ns  to  determine,  as 
we  do,  free  from  any  tenable  charge  of  un- 
warranted tovaslon,  that  the  legislative  dec- 
laration as  to  tbe  immunity  ot  tbese  acte 
from  the  referendum  was  unwarranted. 

In  harmony  with  the  foregoing  conduatons, 
and  sustaining  them  by  a  carefully  analysed 
array  trf  cases,  is  tbe  opinion  ot  13ie  Supreme 
Court  of  Montana  in  Stato  ex  reL  Qoodman 
T.  Stewart,  67  Mont  144«  187  Fac;  641,  In 
which  Matthews,  J.,  speaUng  for  that  court, 
has  discussed  and  determined  with  dumess 
and  strength  of  conclusion  almost  ev^y 
phase  of  the  matter  at  issu&  An  epitome 


of  iSnao  retevant  ruUngs  is  all  that  Is  per- 
missible hwe.  Tbej  are  aa  fbllowa:  As  to 
whether  an  act  la  necessary  for  tbe  Immedi- 
ate preservation  of  tbe  public  peace,  eta,  and 
thus  excepted  tnm  tbe  referendum,  is  to  be 
controlled  tbe  nature  of  tb&  act.  and  not 
by  a  snperfluens  dedaratloD  of  necessity  in- 
corporated therein;  tlut  tbe  profoiety  of 
tbe  Incorporation  of  tbe  exceptifm  In  an  act 
is  a  judicial  question;  that  In  determining 
same  tbe  utmost  that  can  be  considered  in 
th»  Hce  of  tbe  act,  tbe  history  of  the  l^ls- 
latlon,  oontonpOTaneous  dedaratlons  of  the 
Legislature,  the  evil  to  be  remedied,  and  the 
natnral  or  absurd  consequences  of  any  par- 
ticular Interpretation.  From  all  of  wbidi 
the  amclnslon  is  authorl^  that  tf  a  stat- 
ute purports  to  be  for  the  preservation  of 
the  public  peace,  health,  etc.,  and  from  its 
words  and  snhjeut-matter  it  has  no  real  or 
Bubstantiat  ration  to  tbe  act,  or  is  a  pal- 
iwhl*  Invasion  of  rights  reserved  by  tbe  Con- 
stitution, it  is  the  duty  of  tbe  oourts  to  so 
decide,  and  thereby  give  ^ect  to  tbe  funda- 
mental law.  Mugler  v.  Kansas,  123  U.  S. 
623,  8  Sup.  Ot.  273,  81  L.  Bd.  206.  We  there- 
fore concur  in  tbe  conclusion  reached  by 
WOODSON,  J.,  In  tbe  principal  opinion. 
This  concorrtng  opinion  has  bem  deemed 
necessary  cm  account  of  tbe  writer's  dissent 
in  State  ex  reL  Westbues  v.  Sullivan,  221 
S.  W.  337,  wlddi,  upon  a  careful  review,  has 
been  found  to  be  unwarranted. 

JAMBS  T.  BLAIR,  a  3^  and  GBAYES,  3^ 
concur. 

JAMES  T.  BLAIB,  a  J.  (concurring).  Sec- 
tion 57  of  article  4  of  the  Oonstltotimi  pro- 
vides, ^tM^>||ig  other  things: 

'^e  legisladve  antbority  of  the  stato  shsU 
be  vested  in  a  legislative  assembly,  consisting 
of  a  senate  snd  honse  of  represectatlveB,  but 
tbe  people  reserve  to  themselves  power  to  pro- 
pose laws  and  amendmentB  to  the  CoostiUtlon, 
and  to  enact  or  reject  the  same  at  tbe 'polls, 
independent  ot  the  legislative  aasemUy,  and 
also  reserve  tbe  power  at  their  own  option  to 
approve  or  reject  at  the  polls  any  act  of  the 
legislative  assembly.  Tbe  first  power  reserved 
by  the  people  is  the  initiative.  *  *  *  The 
second  power  Is  the  referendum,  and  It  may 
be  ordered  (except  as  to  laws  necessary  for 
tbe  immediate  preservatioa  of  tbe  pnblie  peace, 
health  or  safe^  and  laws  making  sp^pria- 
tioDs  for  tbe  current  expenses  of  the  stato 
govemmoit^  for  the  maintenaqce  of  the  Stoto 
institotlons  and  for  the  support  of  the  pnl^ 
sdiods)  either"  by  petition^  etc. 

At  its  regular  session  in  1821  toe  Legisla- 
tive AsBonUy  passed  certain  acte  which  were 
Intended  to  make  changes  In  the  system  of 
justice  of  the  peace  courts  In  Kansas  City. 
Appended  to  one  or  more  of  ttwse  acts  Is  the 
following; 
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dared  to  ba  meeMur  tor  tite  immediate  prea- 
crvatioii  of  tiia  pvUte  peace,  health  and  aaletv 
within  the  meaning  of  eeetlon  S7,  artide  4,  of 
the  Comatitntion  of  HlawHui." 

No  emergency  elaoae  vaSer  aeetlon  88  of 
arttele  4  was  attsclwd  or  passed,  bat  tb» 
principal  UU  containa  a  claiiae  to  the  effect 
that  It  "ahaU  become  effectlTO*'  J11I7  1.  iaZL 
Properly  drawn  petitions  for  the  reference 
of  tbaae^  algned  hj  the  retiulalte  number  of 
voters  who  poseeas  the  required  qualiflcationa, 
have  been  tendered  to  respondent  for  flUnc. 
Ha  lefaaed  to  file  tbem  because  of  the  in- 
doaloo  In  the  acta  of  the  section  which  baa 
been  aet  out.  oaUa  suit  la  InrDQi^t  to  compel 
the  filing  ct  the  petitions  and  the  refarenoe 
of  the  acts. 

I.  It  Is  urged  that  the  Inclaalan  In  the 
acta  of  the  danse  Uiat  the  '^uwtmait  la 
berehr  dsdared  to  be  neceeaary  for  the  Int 
mediate  prceerratlon  of  the  pnbUc  peace, 
beal&  and  safety**  la  condudTe  upon  the 
question  of  fhct  whether  the  act  la  so  neces- 
sary. Upon  this  question  mudi  has  been  said 
in  the  briefs  and  in  ophiiota  prepared  by  my 
Brethren,  and  much  can  be  found  in  the  de> 
dskau  th«y  dte.  Both  aides  of  tihe  argOf 
meat  are  preaented  with  vigor  and  leaminc. 
There  la  UtOe  that  can  be  added.  A  few 
rather  genena  obsarrations  may  not  be  out 
of  place. 

(1)  In  the  drcumatanoes  the  remarks  of  A 
leanaod  annotator  can  properly  be  glv«i 
place  so  that  a  general  view  of  the  queetion 
may  be  had  at  the  outset.  In  the  copiom 
note  to  the  deddon  In  Hockett  v.  Ucensing 
Board,  dl  Ohio  St  176.  110  N.  B.  485,  which 
Is  found  in  U  B.  A.  19176,  at  page  15,  there 
appears  <pages  27,  2$)  the  following: 

"According  to  another  line  of  anthoritleB  the 
legialatlve  determinatioD  la  not  condadve.  The 
latter  condusion,  that  the  legislative  determina- 
tion to  dedare  an  emergency  la  not  final,  teems 
to  be  the  correct  one.  The  limltatiODB  upon 
the  power  of  the  Leglslatare  to  dedare  an 
emergency  tliat  only  laws  of  a  certain  daae 
ahall  be  ao  subject,  or  that  all  laws  except  the 
elaaa  ahall  be  snfajeet  to  the  referendum,  with- 
out expreH^  Testing  in  the  L^elatore  power 
to  determine  what  lawa  come  within  that  dass, 
leaves  to  the  courts  the  power  to  determine 
the  gaeatioD.  In  other  words,  a  law  must  be 
a  law  belonging  to  the  excepted  daas  before  it 
can  be  dedared  free  from  the  referendum. 
Where  the  law  is  of  the  preBcribed  character 
the  Iq^lative  determination  Oiat  It  shall  be 
free  from  the  referendum  Is  final;  bnt  ita  de- 
termination that  the  law  belongs  to  the  except- 
ed dsas  is  not.  In  support  of  this  theory  it 
has  been  pointed  out  that  the  dause  excepting 
the  named  laws  from  the  referendum  Is  not  the 
uausl  general  emergency  proviaion,  bat  an  ex- 
ception to  the  otherwise  universd  application 
of  the  reserved  power  of  referendum;  that  the 
dear  pnrpoae  of  the  exception  ]«  to  preaerve 
unimpaired  the  right  of  the  Legislature  to  ex- 
weiae  the  pdiee  power  so  far  as  it  msy  bs 


emergent;  tiiat  flie  exception  from  the  refer- 
vaAum  indudes  only  these  certain,  definite,  and 
unquestioned  phasee  of  tta  poUce  power  which, 
la  thdr  TSiy  nature,  may  be  and  nsnsUy  are 
emergent.  It  is  further  stated  that,  aa  the 
court  exerdsea  jurisdiction  to  determine  wheth- 
er an  act  of  the  Legislature  Is  a  valid  exerdse 
of  the  police  power,  it  must  be  a  judicid  guea- 
tion  whether  the  exercise  by  the  Legislature  of 
certain  phases  of  that  power  which  are  select- 
ed and  made  an  exception  to  the  constitntiond 
guaranty  of  the  referendum  la  a  valid  exerdse 
^  the  power." 

(2)  Section  67  of  article  4  of  the  Constitu- 
Uou  does  not  provide  that  an  act  of  the  legis- 
lative assembly  shall  be  exempt  from  the 
refer^dum  if  the  assembly  shall  declare  It 
to  be  "necessary  for  the  immediate  preser- 
vation of  the  public  peace,  health  or  safety." 
On  the  contrary,  the  exemption  is  made  to 
d^end  upon  the  fact  that  the  act  Is  so  nec- 
essary. This,  of  course,  Is  not  and  cannot 
be  diluted.  The  argument  is  not  that  die 
Constitution  provides  in  terms  that  the  leg- 
islative finding  shall  be  conclusive.  The 
argument  t^  In  substance,  that  the  effect  of 
sudi  a  leiglalative  finding  of  fact  Is  final  and 
conclusive  on  the  courts  In  the  very  nature  of 
the  case. 

(3)  If  respCTdent  Is  right  in  the  position 
he  takes  on  this  question — 1.  e.,  that  the  In- 
clusion of  the  peace,  health,  and  safety 
clause  In  the  acts  now  in  question  Is  condu- 
slve  on  the  question  of  fact  whether  tbe  acts 
are  necessary  for  the  Immediate  preservation 
of  the  public  peace,  health,  and  safety,  and 
bata  all  Investigation  of  that  question  the 
courts — It  cannot  be.  denied  that  the  same 
thing  nruBt  be  true  as  to  all  acts  in  which 
that  dause  has  been  or  may  hereafter  be 
Included.  If  it  is  final  as  to  one.  It  must  be 
so  as  to  all.  Neither  tbe  language  of  section 
67  nor  the  diaracter  of  'the  rule  contended 
for  will  admit  of  a  dassiflcatlon  of  leglda- 
tive  acta  with  rett>ect  to  tbe  question  of  the 
finality  of  the  l^islative  finding  upon  the 
question  of  exemptabllit^  from  the  referra- 
dum  on  tbe  ground  of  necesdty  for  the  im- 
mediate preservation  of  the  publlo  peace, 
health,  and  safety.  It  Is  final  in  the  case  of 
every  act,  or  It  is  final,  In  the  sense  contend- 
ed for  by  respondent,  with  respect  to  none. 
This  does  not  seem  to  be  denied. 

(4)  If,  as  Just  pointed  out,  respmident's 
proposition  must  be  true  as  to  all  acts  In 
which  the  peace,  health,  or  safety  dause  Ib 
Incorporated,  if  true  as  to  any,  then  it  la 
proper,  in  the  light  of  this,  to  examine  tbe 
result  of  uphdding  respondent's  contention. 
If  the  peace,  health,  or  safety  clause  can  be 
emi^yed  by  a  majority  of  the  legldative  as- 
sembly to  ezonpt  all  acts  (not  otherwise  ex- 
empted) from  the  referendum,  then  it  may 
be  employed  to  exempt  laws  passed  In  tbe 
exerdse  of  the  pdlce  power  or  pursuant  to 
an  attempt  to  exercise  that  power.  The  4nee> 
tfam  is  aiwroadied  from  1Mb  angle  in  order 
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to  aToid  aa  apparent  conflict  of  authority 
upon  the  queation  whether  the  peace,  health, 
or  eafetr  clause  Is  ^signed  solely  to  ezempt 
from  the  referendum  emergent  exerdse  of  the 
police  povei^  w  whedier  it  Is  broader  than 
tlmt.  For  the  puiposes  of  what  Is  now  to  be 
written  It  makes  no  difference  whl<^h  conten- 
tion la  sound. 

The  police  poww  alm!s  directly  to  promote 
the  "public  welfare,  and  It  does  so  by  re- 
straint and  compulsion.''  These  are  said  by 
Mr.  Freund,  in  his  work  on  Police  Power,  | 
8,  to  be  the  ''two  main  attributes  or  diar- 
acterlstlcs  which  differentiate  the  police  pow- 
er." It  is  well  settled  that  the  police  powa 
has  its  limitations.  Generally,  It  Is— 

"limited  in  Ita  exerdse  to  the  eaforeement  of 
the  maxim,  'Sic  utere  tuo  at  slienom  ntm 
bedas.'  TieiJeinaD  on  Limitationi  of  Police 
Powers,  i  85,  pp.  19^  197.  For  instance,  'in 
the  exercbM  of  the  police  power,  personal  lib- 
erty can  be  subjected  to  tnily  each  restraint  as 
may  be  necessary  to  prerent  damage  to  others 
or  to  the  public.'  Id." 

According  to  the  sune  author,  it  is  also 
wdl  eatabliahed  that,  while  the  exercise  of  a 
particular  calling  may  be  regulated  or  pro- 
hibited if  it  threatens  damage  to  the  public 
or  other. indl^dual^  and  while  the  Legisla- 
ture has' a  discretion  to  Impose  regulations 
when  a  pn^er  case  arises,  it  is  neverthe- 
less— 

"atr!ctl7  a  judicial  question  whether  the  trade 
or  calling  1b  of  luch  a  nature  as  to  require  or 
justify  pt^ce  regulations.  The  Legislature 
cannot  dedare  a  certain  enipl<qrment  to  be  in- 
jurioas  to  the  public  good,  and  prohibit  it  when, 
as  a  mattsr  el  fact,  tk'  la  a  harmless  oeeapa- 
tlon.** 

The  learned  author  quotes  with  approTal 
from  Beebe  t.  Stat^  6  Ind.  601,  63  Am.  Dec. 

m: 

"The  position,  however,  is  taken,  on  the  part 
of  the  state  that  it  Ib  competent  for  the  Leg- 
ielature,  whenever  it  shall  deem  proper,  to  de- 
clare the  existence  of  any  property  and  pur- 
suit deemed  Injurioua  to  the  pnbU^  nnlsances, 
and  to  destroy  and  prohibit  them  as  sndk; 
and  that  sudi  action  is  not  subject  to  be  re- 
viewed by  the  courts.  We  deny  this  proposi- 
tion. We  deny  that  the  Legislature  can  en- 
large its  power  over  property  or  pursuits  bj 
declaring  them  nuisanceB,  or  by  enacting  a  defi- 
nition of  a  nuisance  Uiat  will  cover  them. 
Whatever  it  has  the  right  by  the  Constitution 
to  prohibit  or  confiscate,  it  may  thus  deal  with, 
without  first  declaring  the  matter  to  be  a  nui- 
sance; and  whatever  it  has  not  a  right  by  the 
•Constitution  to  prohibit  and  confiscate,  it  can- 
not thoa  deal  with,  even  though  It  first  declare 
it  to  be  a  nuisance." 

It  Is  also  pointed  out  that  It  Is  a  judicial 
question  whether  a  police  relation  "ex- 
tends  beyond  the  threatened  evil."  For  in* 
■BtaDce^  the  author  saya,  in  aubstance,  a  re^ 


ulatlon  whliA  would  attempt  to  go  further 
than  to  exclude  Ignorant  and  dishonest  men 
from  the  medical  profession  would  be  In- 
valid, though  a  broad  dlSCTetimi  may  be  used 
in  the  diolce  of  means  to  accomplish  tliat 
purpose.  The  iwlnt  Is  that  the  power  to  re- 
strain and  compel,  under  guise  of  the  exer- 
dse of  the  police  power,  is  not  unlimited. 
It  must  not  overrun  constitutional  prohibi- 
tions or  Infringe  constitutional  rights.  It 
can  Impose  only  such  restraints  as  In  fkct 
bear  some  relation  to  the  public  good.  In  a 
general  sense.  A  calling  which  Involves  the 
public  health  may  be  regulated  (State  v. 
Smith,  233  Mo.  loc.  dt  267,  135  S.  W.  465. 
S3  L.  B.  A.  [N.  S.]  179);  but  Its  free  exercise 
cannot  be  hampered  with  burdmsome  re- 
strictions and  regulations  which  do  not  in 
any  sense  have  in  them  anything  tending  to 
remove  an  actual,  or  ward  ofT  an  apprehmd- 
ed,  evil  to  the  public,  and  the  like^  Freund 
on  Police  Power,  |  ^92,  p.  531.  In  thla  ctm- 
nectlon,  in  this  state,  as  well  as  elsewhere — 

'The  question  presented  where  the  validity 
of  such  laws  ia  called  in  question  is  no  longer 
the  power  or  authority  of  the  Legislature  to 
enact  them  [1.  e.,  regulations  affecting  a  calling 
wfaidi  touches  the  public  healthl,  hut  wheOier 
the  occupation,  ealling  or  bnafness  sonsht  to 
be  regulated,  la  one  Involving  the  public  health 
and  interests.'*  Bx  parte  Lncas,  160  Mo.  loa 
dt.  283,  61  &  W.  218,  qnoted  In  State  t.  Smith. 
sQpra. 

Tlils  Is  flie  rule  not  only  In  lOBSoarl.  hut 
gmeraUy.  If  this  means  anything  it  means 
that  It  is  a  Judicial  question  whether  tte  call- 
ing ttpim  whldi  the  regulatl<m  la  Imposed  Is, 
aa  a  mattw  of  act,  <«e  which  "touches  the 
public  bealtb."  nils  is  one  instano^  and 
there  are  many  others  of  like  character.  The 
authoi^ties  are  in  accord,  genwally  qpeaUng, 
upon  the  proposition  that  the  queation  of  fact 
whether  a  trade  or  calling  la  of  >ncb  a  na- 
ture as  to  render  it  subject  to  regulations  or 
to  particular  regulatl<ms,  under  the  police 
power,  la  strictly  a  judicial  question.  ISiis 
has  not  yet  been  denied  in  this  easa.  It 
therefore  aiqpeara  that  ttiere  are  acts  whtdi, 
upon  the  question  of  their  validity,  present 
to  the  court  questions  of  fact  There  are, 
in  fact,  many  such  acta.  When  such  an  act  is 
presented,  and  the  court  finds  that  the  call- 
ing Is  not  such  that  It  touches  the  public  good 
in  such  a  way  aa  to  Justify  regulation  or  the 
particular  regulatkm  attempted,  thla  court 
and  all  eourta  hold  suCh  attempted  zegsda- 
tlons  invalid.  This  Is  done  in  the  face  of  the 
fACt  that  the  very  enactmait  of  the  r^nla- 
tory  act  Involves  a  legislative  finding  that  ex- 
isting facts  justly  the  regulation. 

The  purpose  of  what  has  been  said  la  not 
to  attempt  to  define  the  police  power  and  dto 
all  cases  which  come  within  it,  or  announce 
any  comprehensive  rule  concerning  it.  but  to 
show -that  tbete  are  Instances  in  vhldi  qosn- 
tlons  of  act  are  presented  to  and.  deCamtactf 
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bj  the  courts,  and  In  which  the  Implied  find- 
ing of  act  by  the  L^Ulatan  has  no  bbuflns 
or  amcIuslTe  fbrce. 

^  Let  tu  mippoae  tho  G«nenl  AssanUy, 
prior  ta  ttie  adoption  of  section  S7  of  article 
4,  had  Incladed  In  a  regolatny  act,  whkh  de- 
pended upon  the  poUee  power  fbr  Its  valid- 
ly, an  express  flndlnv  that  a  calUng  was 
subject  to  r^Dlatlm  under  the  police  power, 
and  that  the  particular  r^nilatlon  enacted 
was  necessary  to  secnre  the  public  peace, 
health,  or  safety.  Would  this  bare  boond 
the  courts  upon  the  question  of  fact  which 
they  would  oQierwlse  haTo  determined  tm 
themselTCS,  and  have  thereby  rendered  vaUd 
a  regulation  which  otherwise  would  have 
be«t  Invalldl  Would  the  courts  ttien  bave 
bwn  cmnpetled  to  iQAold  the  regulation, 
though  nrithCT  the  calUng  nor  tbe  r^ulatloa 
Imposed  In  any  way  touched  the  public  wel- 
fare In  sndi  sense  as  to  bring  sndi  callli^  or 
regulation  within  the  poUce  power?  To 
these  questions  the  anth(»lttes  dted  abore 
return  negatlTe  answers.  If  the  answers  are 
to  be  In  the  afflrmatlTe  then,  by  Including  In 
an  act  an  express  declaration,  for  instance,, 
that  a  calling  touched  the  public  health,  and 
that  the  regulation  prescribed  protected  the 
public  health,  the  Legislatures  have  always 
had  tte  power  to  widen  and  enlarge  the  po- 
lice power,  and  bbid  courts  on  questions  of 
fact  with  respect  to  which  text-writers,  and 
courts  agree  they  are  not  bound  by  the  find- 
ing Implied  in  erery  regulatory  act  whldi  la 
passed,  and  thus  erade  most  of  the  llmita- 
ttcms  en  the  police  power  found  In  the  gen^ 
al  language  of  Gonstttntions.  It  will  hardly  be 
daimed  this  could  ha,ve  been  done  prior  to 
the  adoption  of  seetloa  07  ot  article  4.  It  Is 
not  necessary  to  discuss  at  length  the  char- 
acter of  the  presnmptiai  of  valldit?  whkh 
attends  legUlatiTe  enactments.  It  Is  enough 
tm  this  phase  of  the  case  that  It  Is  setUed 
that  such  presumption  is  not  conduslTe. 

(8)  With  the  law  in  this  amdltton  and  the 
police  power  so  limited  by  provisions  In  both 
state  and  federal  Constitutions,  sectlm  S7  of 
article  4  was  adopted.  If  respondoit  Is  cor- 
rect, tiiat  section  exempts  from  the  refers 
endum  every  legislative  act  in  which  the  as- 
sembly Indodes  a  finding  that  such  act  Is  nec- 
essary for  the  Immediate  preservation  of  the 
public  peace,  health,  or  safety.  Witb  re- 
apect  to  restraints  upon  callings,  which  class- 
es ot  actp  have  been  selected  to  illustrate  the 
argument,  the  finding  that  they  are  neces- 
sary for  the  immediate  iweservatlm  of  the 
poMlc  peace,  health,  or  safety  Is  necessarily 
a  finding  fliat  the  calling  "touches"  the  pub- 
lic peace,  health,  or  safety.  In  other  words, 
it  la  a  finding  upon  the  exact  question  of  fact 
which  heretofore  has  been  held  to  be  a  ques- 
tion for  the  court  when  they  came  to  the 
question  of  validity  of  regulations  under  the 
peAUx  power.  If  the  Inclusion  of  the  peaces 
health,  and  safety  clause  in  an  act  Is,  as  re> 
spoodent  contends.  cmdnslTO   upon  tho 


courts,  tiien  the  result  Is  Out  sectfon  57  em- 
powers the  l^ilslattve  assembly  to  widen  and 
extend  the  police  power  to  include  callings 
and  regulatlans  to  which  it  could  not  have 
been  extended  prior  to  the  adoption  of  seo- 
tlon  67,  and  this  by  the  slmide  use  of  a  form 
of  wwda  in  acts  It  passed  without  regard 
to  the  (iiaracter  of  the  regulation,  and  de- 
spite  the  fact  that  the  regulation  Is  f»nced- 
ly  unconstltntlonal,  had  not  the  peace,  health 
and  safety  dause  been  Included  In  the  act 
Imposing  it  It  would  awUe  the  l^Islatlve 
assembly  to  remove  tram  the  realm  of  judi- 
cial questions  every  question  of  fact  such  as 
that  r^erred  to  in  the  quotation  In  Bx  parte 
Lucas,  snpra,  and  thereby  largely  revolution- 
ise the  taw  omonnlng  the  aooffe  and  extent 
of  the'  police  power  by  virtue  mer^  of  a 
phrase  which  declares  that  to  be  true  which 
la  untrue.  If  this  marked  diange  In  the  law 
was  intended  to  follow  the  adoption  of  sec- 
tion 67,  Is  it  unreasonable  to  tldnk  that  the 
section  would  have  been  couched  In  language 
whldi  would  have  at  least  given  some  hint 
of  it?  In  the  same  article  of  the  Constitu- 
tion of  wUch  section  67  became  a  part  up- 
on Its  adoptbm  ^qiwars  sectlcni  86;  whldi 
pertains  to  the  energency  dause  required  to 
put  an  act  of  the  legldatlva  asssmbly  Into 
immediate  operation.  This  section  expressly 
provides  that  the  deda ration  of  an  emergen- 
cy aball  be  pat  Into  the  act  Intended  to  be 
pat  into  Immediate  force  tlierd^.  TbB  effect 
of  this  dause  has,  so  far  as  Is  discovered, 
never  been  doubted.  The  language  of  section 
88  Is  markedly  different  from  that  of  secHon 
ST.  Is  it  likely  that,  witb  an  tetent  that  sec- 
tion 67  shonl<i^  in  effect,  so  fAr  as  -the  ques- 
tion here  Is  conoemed,  have  the  same'  abso- 
lute force  as  sscUon  M,  those  vrbo  framed 
and  adopted  section  67  would  have  so  care- 
fully abstained  ftom  tiie  use  of  a  formula  at 
hand  In  the  very  Instrument  they  were 
amending,  which  fmnnnla  would  have  acccnn- 
pUsbed,  so  fer  as  legally  possible,  the  purpose 
they  had  in  view?  Is  not  the  avoidance  of 
the  approved  formula  particnlaxly  slgnl^ant 
in  view  of  the  rather  rerdutitntary  effect  of 
their  intoit  If  It  was  that  which  re^pondoit 
ascribes  to  them?  The  difference  betwem 
the  words  used  In  these  two  sections  is  wide, 
and  is  Inexpllcatde  If  reqiondent  Is  right  in 
his  present  contention. 

Further,  the  purpose  of  the  refimndnm 
is  to  "reserve  to  the  people"  the  power  to 
pass  upon  acte  of  the  l^Sslatlve  aiaembly. 
That  reservation  Is  founded  upon  a  belief 
that  acte  might  be  passed  which  w«nild  not  be 
tcr  the  public  good.  In  a  sense,  it  ttrtdences 
a  dlsbdief  in  legislative  omnladence.  Is  it 
reasonable  to  think  the  people  meant  to  re* 
serve  to  themsdves  the  power  to  refer  acte  of 
the  legLslative  assembly,  because  they  feared 
that  body  might  err  In  Ite  oiactments,  and 
then  Intended  to  confer  upon  a  bare  majority 
of  the  same  assonbly,  whose  rarors  the  refer* 
endum  was  designed  to.omeot,  fall  power  to 
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defeat  any  and  all  refer«ices  of  any  and 
every  bill  by  the  simple  inclusion  In  such  bills 
of  a  set  form  of  words,  even  though  these 
words  so  used  were  false  on  their  face?  It 
will  not  do  to  say  the  people  would  have  their 
remedy  at  the  polls,  and  could  punish  legis- 
lators by  defeating  them.  This  was  true  be- 
fore there  Was  a  referendum  section  pro- 
posed and  adopted.  The  remedy  by  referen- 
dum was  added  to  that  available  at  the  polla. 

Legislatures,  like  courts,  sometimes  err. 
The  referendum  has  been  thought  designed 
to  correct  legislative  errors.  If  respondent's 
position  is  tenable,  then.  If  the  legislative  as- 
sembly shall  err  and  pass  a  bad  law  (In  the 
belief  that  it  Is  a  good  law),  the  error  in  pass- 
ing this  bad  law  la  not  subject  to  the  refer- 
endum, but  Is  exempt  from  such  correction 
upon  condition  only  that  the  same  legislatlTe 
assembly  shall  commit  one  more  error — L  e., 
find  as  a  fact  that  the  law  Is  necessary  for 
the  immediate  preservatlcm  of  the  public 
peace,  health,  or  safety,  and  then  put  this 
erroneous  finding  into  the  bad  law.  Does 
one  error  plus  one  error  equal  no  error  for 
the  purposes  of  this  case?  To  ascribe  such 
an  intent  to  the  people  Is  to  charge  them  with 
incorporating  a  rsnarkable  absurdity  in  the 
organic  law  of  the  state.  If  the  people  de- 
sired that  the  same  body  whose  enactments 
they  wished  to  supervise  by  means  of  the  ref- 
erendum should  have  full  power  to  preyent 
such  supervision  In  every  case,  It  seems  rea- 
sonable to  think  they  would  have  said  so, 
and,  particularly,  would  not  have  avoided  so 
car^ully  a  f<»*m  of  words  already  In  the 
C^titatlon  which  would  have  been  adequate 
to  have  effectuated  this  remarkable  purpose. 

(?)  Further,  if  the  section  means  that  the 
people  intended  to  bind  the  state  courts  with 
respect  to  the  question  of  fact  whether  an  act 
is  neoesaary  for  the  immediate  preservation 
of  the  public  peace^  health,  or  safety,  what 
did  fhey  Intoid  cimeemlng  the  same  finding 
whoi  a  case  was  presented  to  the  fedtfal 
courts  In  whidi  the  TaUdlty  of  a  ptdlce  regi^ 
latlon  was  (diallenged  because  it  in  no  wise 
affected  or  toucfbed  tlie  pabUc  good,  bat  was 
merely  an  arbitrary  restraint?  Will  respond- 
ent cObtend  that  the  power  of  the  courts  of 
ttu  United  Btates  to  wipe  out  artdtrary  and 
excessive  imposltlaiia  and  restraints  on  a  find- 
ing of  th^  own  that  they  are  bo  (lf<iLoan  v. 
Arkuuaa,  211  U.  8.  680.  29  Sup.  Ot  206,  53 
L.  Ed.  8U9  la  dtfeated  by  Buch  a  flnding  aa 
the  legialattTe  assembly  baa  Ineorptoated  In 
the  acta  befwe  ns?  Unless  he  so  contends, 
wh^  la  there  In  the  language  of  secUon  57 
wbldL  Ixidicatce  an  intent  in  the  state  ]nrla> 
dictlfni,  which  was  not  dealgned  to  apply  to 
the  federal  Juttadictlni?  The  Q&eetlon  nig>* 
gested  Is  not  whether  the  respondrafs  con- 
struction of  section  57  could  not  stand  as 
to  the  state  courts  even  thon^  it  «boald  be 
denied  1^  the  federal  courts.  What  Is  being 
ezamined  Is  the  qneaticm  aa  to  the  intent  oC 
the  people  in  ad<vttng  section  57.  Hie  lan- 


guage of  that  section  is  quite  generaL  On  Its 
face  it  applies  to  all  cases  in  all  courts. 
Ought  it  be  given  a  construction  whldi  would 
clearly  make  It  unconstitutional  in  some  re- 
spects, when  there  is  a  more  natural  con- 
struction which  gives  eftect  to  all  of  it?  If  it 
be  conceded  the  legislative  finding  ts  not  con- 
clusive when  an  act  Is  assailed  as  an  invalid 
attempt  to  extend  the  police  power  beyond  re- 
strictions imposed  by  some  of  the  provisions 
of  the  federal  ConstltutiMi,  it  is  thereby  con- 
ceded that  some  cases  fall  outside  the  rule 
for  whldi  respondent  contends.  But,  as  al- 
ready  pointed  out,  that  rule,  in  its  very  na- 
ture, applies  to  all  acts  or  none. 

(8)  It  might  be  argued  that  the  Legislative 
finding  is  condustve  upon  the  Question 
whether  an  act  Is  exempt  from  the  referen- 
dum, but  not  conclusive  on  the  same  ques- 
tion of  fact  when  the  courts  shall  be  called 
upon  to  consider  the  validity  of  the  sune  act. 
It  Is  but  fair  to 'respondent  to  say  he  ad- 
vances no  sudi  argument  He  does  not  deny 
that  an  act,  to  be  exempted  from  the  reftt- 
endum,  must  in  fact  be  necessary  for  the  Im- 
mediate preservatlcai  of  the  public  peace, 
health,  or  safety,  as  section  57  provides. 
What  he  contends  Is  that  when  the  legislative 
assembly  puts  the  peace,  health,  and  safety 
clause  into  an  act  it  thereby  ctmcluslvdr  de- 
termines that  fact  to  be  true,  and  no  court 
or  person  can  be  heard  to  doiy  the  tmth  of 
that  finding.  So  far  as  his  argument  is  con- 
cerned, we  do  not  understand  him  to  sng- 
gest  the  distinction  referred  to  In  the  first 
sentence  of  this  paragraph.  We  think  that 
In  refraining  from  doing  so  he  *>'«-h1Mt^^ 
sound  Judgment  If.  when  applied  to  an  act 
of  the  class  selected  above  to  illustrate  the 
case,  the  legisletive  assembly  has  found  the 
act  to  be  necessary  for  the  immediate  inveer^ 
vatlon  of  the  puUlc  health,  for  Instance,  and 
if  that  finding  necessarily  includes  a  *h*<1*we 
that  the  calling  regulated  "tou<^es  the  pub- 
lic health,"  and  if  that  finding  binds  the 
courts  with  respect  to  the  matter  of  exempt- 
ing the  act  from  the  referendum,  It  Is  diffi- 
cult to  see  bow  it  could  be  h^  that  ttie 
people.  In  adi^tlng  section  57,  intended  that 
the  conclusiveness  of  the  same  finding  oould 
be  evaded  when  the  validity  of  the  same  act 
was  drawn  in  question  In  the  ooorta.  It  la 
the  same  act  or  law,  and  it  is  the  same  find- 
ing. It  ia  a  finding  that  a  particular  tact  in 
fact  exists.  It  Is  not  a  finding  that  pia  legia- 
latlve  aaeembly  Is  <tf  ctUAim  that  the  tact 
exists,  BOX  a  finding  that  it  exists  aoliaiy  with 
reference  to  the  power  to  exempt  the  act  from 
the  referendum.  Section  57  requires  the  fact 
<jt  neoeaslty  actually  to  e^t  befiire  tha  ex- 
emptlve  poww  arises.  Tbe  finding  Is  that  It 
does  in  fact  exist  There  Is  nothing  in  sec- 
tion 57  which  suggests  that  whatever  finding, 
U  any,  la  antlunlaed  la  one  filing  tm  one  pur- 
pose and  another  thing  for  another  purpose. 
Such  an  Intent  would  have  been  well  es- 
pceasod  br  wwds  which,  would  have  vested 
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directly  In  the  legislative  assembly  power 
to  declare  the  act  exempt  tiom  the  referen- 
■Ham  whMiever  It  thought  propw  to  do  ao.  No 
such  words  are  found  In  the  section.  Did 
the  people  Intend  that  4be  court  should  hold 
the  same  finding  of  fact  conclaslre  In  one 
breath,  and  Inconclusive  In  the  next?  Un- 
less they  did  so  Intend  the  argument  first 
adverted  to  constitutes  no  obstacle  to  the  ap- 
plication of  what  has  been  said  In  preceding 
paragraphs.  An  easily  conceivable  resnlt  of 
the  acceptance  of  the  argument  as  true  would 
be  thai,  with  respect  to  the  same  act.  the 
same  court  would  be  compelled  to  hold  the 
act  was  not  referable  because  (being  bound 
by  the  legislative  finding)  in  truth  and  fact 
the  act  was  within  the  police  power,  and  sub- 
sequently compelled  to  hold  that  the  act  was 
not  within  the  police  power  because  the  fact 
found  by  legislative  assembly  was  not  a  fact 
at  alt  Ought  the  people  to  be  ctmvlcted  of 
perpetrating  such  an  absurdity  unless  they 
have  made  their  intent  to  do  so  very  clear? 
It  Is  quite  clear  from  the  language  they  used 
that  they  intended  nothing  ot  the  kind.  The 
ease  with  which  a  purpose  to  permit  the  ref- 
erence of  laira  to  be  defeated  by  a  l^ialatlTe 
declaratloD  ^f  something  which  might  or 
nd^t  not  be  true  could  have  been  made  evi- 
dent, and  the  careful  avoidance  of  any  ex> 
presslon  which  would  evidence  such  a  pur< 
pose  are  worthy  of  consideration  in  this  con* 
nection.  We  decline  to  hold  that  those  who 
framed  and  adopted  this  amendment  did  not 
mean  what  they  said,  but  meant  something 
whl(A  Is  excluded  by  what  was  said. 

II.  State  ex  rel.  v.  Hackmann,  275  Mo.  loc. 
dt  646;  205  8.  W.  161,  and  Bx  parte  Ren- 
frew, 112  MOk  loc.  dt  694,  20  fi.  W.  682,  are 
dted  as  suppOTttng  the  proposition  that  the 
finding  of  the  legislative  assembly  is  conclu- 
sive. It  will  hardly  be  contended  these  de- 
cisions bold  that  a  legislative  finding  such  as 
those  discussed  In  the  preceding  paragraphs 
with  respect  to  the  applicablUty  of  the  police 
power  to  particular  callings  or  actlrltlea  Is 
final.  Those  cases  did  not  involve  that  ques- 
tion. This  sufficiently  dlstlngulsbes  them  so 
far  as  concerns  what  appears  her^. 

in.  The  contention  that  the  acts  In  ques- 
tion are  in  &ct  necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  or 
safety  is  sufficiently  considered  In  other  opln- 
Ims  in  this  case.  The  argument  that  the 
courts  would  be  without  means  to  determine 
the  question  of  fact  alluded  to,  In  case  it  be 
held  that  it  is  open  to  them  to  pass  upon  it,  is 
made.  No  greater  difficulty  would  be  likely 
to  be  presented  than  those  presented  when 
the  coturts  do  pass  upon  questions  of  fact  In 
determining  whether  police  regulations  are 
valid  or  invalid. 

IV.  The  effect  of  the  Oregon  construction 
prior  to  our  adoption  Is  also  well  disposed  of 
In  other  opinions  in  the  case.  The  question 
upon  which  we  followed  such  a  construction 
In  the  case  of  State  ex  reL  t.  Sullivan  was 


one  which  fell  within  the  graeral  role.  Up- 
on snch  a  question,  one  within  the  general 
rule.  It  is  Immaterial  whether  it  Is  said  that 
It  is  very  persuasive,  or  that  the  adopting 
state  Is  presumed  to  have  adopted  It,  or  that 
the  courts  of  the  adopting  state  are  bound  by 
It.  In  either  case,  on  a  question  within  the 
general  rule,  the  previous  construction  Is 
adopted.  The  question  In  this  case  fall? 
within  several  exceptions  to  the  general 
rule.  This  la  too  clear  to  require  argument, 
and  other  opinions  In  the  case  make  that  fact 
plain.  The  insistence  that  the  rule  in  the 
Kadderly  Case  must  be  adopted  In  this  case 
because  It  preceded  our  adoption  of  section 
57  assumes  that  the  question  In  ^bis  case 
falls  within  the  general  rule  upon  the  sub- 
ject of  the  adoption  of  previous  constructions, 
and  that  It  does  not  fall  within  any  of  the 
exceptions  thereto.  That  this  assumption  is 
contrary  to  the  fact  will  be  apparent  from  a 
reading  of  the  rule  and  of  the  exceptions  to 
It.  The  rnle  and  Its  exceptions  are  discussed 
In  one  or  more  concurring  opinions,  and  can 
be  found  there. 

For  these  reasons,  and  others  given  In 
other  opinions  filed,  the  altranatlTO  writ 
should  be  made  peremptory. 

GRAVES  and  WALKER,  JJ^  concur. 


ELDER,  J.  (coDonrrln^.  Wldle  I  concur 
in  the  result  of  the  opinion  filed  her^  hy- 
my  learned  associate,  Judge  WOODSOI^,  I 
feet  constrained  to  briefiy  express  my  Individ- 
ual views  upon  the  question  presented  tor  de- 
termination. 

As  is  provided  In  section  57  of  article  4  of 
the  Constitution  of  this  states  the  second 
power  reserved  by  the  peoi^  Is  the  refer- 
endum, and,  in  the  language  of  the  said  sec* 
Uon— 

"It  may  be  ordered  except  as  to  laws  neees- 
sary  for  the  immediate  preserrattra  of  the  pub- 
lic peace,  bealth  or  safety." 

The  mandate  of  the  Oonstltntlon,  coming 
directly  from  the  people,  Is  superior  to  tbe 
will  of  tbe  Legislatnra  As  to  who  shall  be 
the  Judge  of  whether  or  not  a  law  is  "neces- 
sary for  the  Immediate  preservation  of  the 
public  peace,  health,  or  safety,"  the  Consti- 
tution is  silent  True,  the  Legislature,  being 
Invested  with  the  lawmaking  power,  must  In 
the  first  instance,  be  the  Judge  of  the  neces- 
sity in  a  given  case;  otherwise  It  could  not 
act  But,  Is  that  determinatlcm,  if  in  fact 
without  substantial  basis,  final ,  and  conclo- 
slve?  I  think  not  The  discretionary,  power 
initially  lodged  in  the  legislative  department 
of  the  government  should  not  be  abused  but 
should  always  be  exercised  in  a  manner 
consonant  with  the  true  intent  of  the  framers 
of  the  Constitution  and  of  the  people  who 
adopted  it  It  therefore,  a  statute  purports 
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to  have  been  adopted  to  meet  an  emergency 
wblcli  palpably,  from  the  face  of  tbe  statute, 
does  not  exist,  It  becomes  tbe  dnty  of  tbe 
courte  to  take  Jurisdiction  and  give  effect  to 
tbe  constitutional  Intent  and  purpose.  In 
sach  tribunal  aiom  resides  tbe  power  to 
determine  whether  or  not  the  act  of  the  Leg- 
islature conflicts  with  tbe  provisions  of  the 
GonsUtution.  Bally  v.  Gentry,  1  Mo.  164,  13 
Am.  Dea  484;  Justices'  Answers,  70  Me.  loc. 
dt.  699;  People  v.  Rafferty,  77  Misc.  Rep. 
258,  136  N.  T.  Supp.  4 ;  Cohens  v.  Vli^nla, 
6  Wheat  264,  6  L.  Ed.  257  ;  6  R.  C.  L  69. 

[7]  It  has  been  ably  suggested  by  my  learn- 
ed brother  HIOBSE  that  the  initiative  and 
referenduta  amendment  under  review  was 
taken  from  the  Constitution  of  Oregon  and 
that  we  are  bound  by  the  construction  placed 
upon  it  by  the  Supreme  Court  of  that  state, 
which  court  rnled  that  the  declaration  of 
the  Legislature  upon  the  question  of  necessi- 
ty was  conclnslTe.  While  It  may  be  conceded 
that  tbe  general  rule  is  as  stated;  nevertbe- 
lesB  tliat  role  Is  not  absolute  or  imperatiTe 
and  las  Its  exceptions.  One  of  those  excep- 
tions Is  t&at  f^ere  Uie  courts  of  the  adoptlni 
state  are  of  tiie  opinion  that  the  foreign 
construction  is  erroneous,  tlie  IxnTowed  law 
does,  not  carry  with  It  tbe  prior  construction 
in  the  orl^natlng  stat&  Andent  Order  of 
Hibernians  v.  Sparrow.  29  Mont  132,  74 
Pac.  197,  64  L.  R.  A.  128,  101  Am.  St.  Rep.' 
S63;  State  t.  Campbell,  73  Kan.  688,  85  Pao. 
784,  9  L.  R.  A.  <N.  S.)  DS8.  9  Ann.  Gas. 
1203;  Whitney  t.  Fox,  166  U.  S.  687, 17  Sup. 
Gt  715,  41  U  Ed.  1146.  While  the  Inter- 
pretatl<m  put  upon  statutes  or  constitutional 
proTisions  by  tiie  state  tnm  which  they  were 
talien  are  persuasive  and  are  entiUed  to  re- 
spectful consideration,  neverth^ess  tiiat  In- 
terpretation should  be  founded  on  right  rea- 
soning. Becaase  the  Supreme  Court  of  the 
state  of  Oregcm  may  have  ruled  that  the 
I'Cglslature  alone  can  determine  whether  or 
not  an  emergraicy  exists,  that  ruling  should 
not  bind  this  court  if,  for  instance,  our  Legis- 
lature should  enact  a  law  designating  a  cer- 
tain flower  as  the  official  state  flower  and 
containing  an  emergency  clause  reciting  that 
the  measure  was  for  tbe  immediate  preserva- 
tion of  the  public  peace,  health  and  safety. 
Would  any  one  argue  that  such  an  absurd 
and  arbitrary  dictum,  declaring  such  a  law 
necessary  for  the  immediate  preservation  of 
tbe  public  peace^  health  and  safety,  was 
rightfully  Intended  to  have  the  efTect  of  with- 
holding the  right  of  referendum  should  an 
attempt  be  made  to  Invoke  It?  And  yet  such 
would  be  the  consequence  if  the  reasoning  of 
the  Supreme  Court  of  Oregon  is  to  be  fol- 
lowed. Such  a  doctrine  would  be  totally  de- 
structive of  the  referendum,  for,  by  tbe  mere 
ipse  dixit  of  tbe  Legislature,  without  cause 
In  truth  or  fact,  any  measure  could  be  with- 
held from  ratification  or  r^ection  by  the  peo- 
ple at  tbe  polls. 


(Mo. 

[I]  In  the  Instant  case,  to  say  that  the 
preservation  of  the  public  peace,  health  and 
safety  demands  the  Immediate  abolition.  In 
ont  certain  township,  of  the  offices  of  dght 
Justices  of  tbe  peace  and  constables  (who 
from  the  record  before  us  are  to  be  presumed 
to  be  properly  and  efflcientiy  discharging 
their  respective  duties),  and  the  immediate 
appointment  of  new  Justices  and  constables, 
is  asking  us  to  go  far  afl^d  from  the  true 
intent  of  the  constitutional  provision  invoked 
by  respondents. 

Entertaining  the  views  above  Indicated,  t 
am  of  tbe  opinion  that  the  writ  of  mandamus 
should  be  made  permanent 

JAMBS  T.  BLAIB.  a  3^  and  GRAVES 
and  WALKER^  JJ.,  eoncnr, 

HIOBEEl,  J.  (dissenting.  I  respectfully 
dissent  from  tbe  oplnlcm  filed  In  this  case  by 
our  learned  Brotiier  WOODiiON.  It  la  based 
solely  upon  the.  opinion  of  Judge  Graves  in 
State  ex  m.  Westhnes,  nusecntlng  Attor- 
ney, T.  SnlUvan,  224  8.  W.  827.  That  was 
an  action  Instituted  by  the  proseratlng  at 
tomey  of  Odle  county,  against  tbe  Secretary 
of  State  and  tiie  Attorn^  Goieral  of  tbe 
States  restraining  tbem  from  submitting  tbe 
Workmen's  Oompensatlon  Act  undo*  the  ref- 
eraidum  ammdmoit  (section  67,  art  4,  of  tlie 
Constitution).  All  of  the  Judges  were  agreed 
on  certain  points:  (D  That  the  mrosecutliig 
attorney  had  no  authority  to  bring  tbe  ac* 
tion  to  restrain  the  state  officials ;  tbe  ref- 
erendum petitions  not  having  been  filed  In  tlie 
office  of  the  Secretary  of  State,  the  action 
was  premature;  (3)  the  emergency  clause  to 
tbe  act  sought  to  be  referred  did  not  decilare 
that  the  measure — 

"is  'Qecessary  for  the  immeditae  preservation 
of  the  public  peace,  health,  or  safety.'  •  '  •  • 
But  for  our  present  purpose  It  suffices  to  say 
that  the  emergency  -  clause  does  not  bring  the 
measure  within  the  excepted  dass  named  in 
the  Constitution,"   224  S.  W.  loc.  cit  334. 

Judge  Graves,  bowetrw  proceeded  in  a 
learned  and  Interesting  opinion  In  view  of 
the  fact  that  the  question  might  arise  in 
futuro.  Judge  Woodson  concurred.  Jodge 
Walker  did  not  concur  in  the  reasons  or  con- 
clusion of  Judge  Graves.  What  tbe  other 
Judges  said  will  be  noted  later  in  this  opin- 
ion. 

Judge  Graves  0^24  S.  W.  at  page  384)  said: 

"As  said  by  Faris,  J.,  in  State  ex  rel.  y.  Car- 
ter, 257  Mo.  loc.  dt.  70  et  seq.,  165  S.  W.  773, 
we  borrowed  our  referendum  provision  from 
Oregon,  and  borrowed  it  after  tbe  ruling  in 
tbe  Sears'  caae,  sapra.** 

The  Initiative  and  referradum  amendment 
was  adopted  in  this  state  at  the  Novanber 
election  in  1908.  It  was  taken  almost  literal - 
If  from  the  Ctmstitution  of  Oregon.  State 
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ex  Garter,  25T  Ho.  63,  08. 166  B.  W.  773. 
In  the  year  1804,  the  Supreme  Ckiort  of  Ore- 
gon, In  Kadderly  Portland,  44  Or.  118,  74 
FacL  710k  Fae:  222,  In  paealng  <m  the  Ques- 
tion raised  In  Jhia  caa^  expressly  ruled  that 
the  aetkm  of  the  Leglalature  decUrlng  that 
an  enactment  is  necessary  for  the  immediate 
preeorTatton  of  the  pohUe  peace,  health,  and 
safety,  ete.,  is  final  and  condnslT^  and  can- 
not be  guestloned  in  any  Judicial  prooeedins. 
We  quote  in  part  from  the  opinion: 

"The  smendment  excepts  endi  lawa  ae  may 
be  neceeeary  for  a  certain  pmposa.  Xhe  exiat- 
eBce  of  audi  necessity  Is  therefore  a  qvestioD 
of  fact,  and  the  author!^  to  determine  aucb 
fact  must  rest  somewhere.  The  ConstitatloQ 
does  aot  confer  it  upon  any  tribunal.  It  must 
therefore  necesaarfly  reside  with  that  depart- 
meQt  of  the  government  which  Is  called  upon 
to  exercise  the  power.  It  is  a  qnestion  of  which 
the  liesialatare  alone  moat  be  the  judge,  and 
when  it  decides  the  fact  to  exist,  its  action  la 
flaaL  Bins  t.  UcBrids,  17  Or.  040  (21  Fa& 
878,  5  L.  R.  A.  116);  UmatiUa  Irrig.  Co.  t. 
Bamhart,  22  Or.  880  (80  Pae.  S7) ;  OentOe  t. 
State.  29  Ind.  409:  Wheeler  t.  Cbubbnck,  16 
m.  8S1;  Sutherland.  Stat.  Const.  106.  In  this 
view  we  are  supported  by  the  Supreme  Court 
of  South  Dakota.  In  1898  an  amendment  to 
the  Conatitution  of  that  atate  waa  adopted  by 
tie  people,  dmUar  in  many  respects  to  Oie 
ame^ment  now  under  conrideration;  and,  so 
far  as  the  laws  exonpted  from  its  operation 
are  concerned,  Uie  language  of  the  two  amend- 
menta  is  identicaL  In  State  ex  rel,  t.  Bacon, 
14  8.  D.  894,  404  (86  N.  W.  225),  the  court 
say  in  referring  to  this  amendment:  It  will 
be  observed  that  the  law  of  1901  which  we  are 
considering  not  only  declares  that  an  emer- 
gency exists,  but  alao  that  the  "provision  is 
necesaaiy  for  the  immediate  preservation  and 
support  the  existing  pnbUe  institutions  of 
this  sUte."  It  seems  to  have  been  uniformly 
held  under  Constitutions  contsining  an  emer- 
gency clause,  and  providing  that  laws  contain- 
ing suA  a  dense  shall  take  effect  aa  therein  di- 
rected, that  the  at^on  of  the  Legislature  in  in- 
serting such  a  clause  ia  condusive  upon  the 
courts  (dting  anthorities).  No  reason  occora 
to  ns  whr  the  same  rule  should  not  apply  to 
the  act  in  queation.  The  Le^datnre  having 
dedared  tiiat  the  provisions  of  that  act  are 
neceasaty  for  the  immediate  preservattou  and 
aupport  of  Ae  existing  public  Institutions  of 
the  atate,  that  declaration  is  conclusive  upon 
this  court,  and  brings  this  dasa  dearly  within 
the  exception  contained  in  section  1  (as  amend- 
ed) of  artide  3  of  the  Constitntira.* 

'^Qt,  it  Is  argued,  what  remedy  will  the 
people  have  if  the  Legislature,  either  inten- 
tionally or  throngh  mistake,  declares  falsely 
or  erroneous^  that  a  ^ven  law  is  necessary 
for  the  purposes  stated?  The  obvious  answer 
is  that  the  power  has  been  vested  in  that  body, 
and  its  dedrion  can  no  more  be  questioned  or 
reviewed  than  the  dedsion  of  the  highest 
court  in  a  ease  over  which  it  has  Jurisdiction. 
Nor  should  it  be  supposed  that  the  Legislature 
will  disregard  its  duty,  oc  fail  to  observe  the 
mandatea  of  the  Conatitution.  The  courts  have 
BO  more  riicht  to  distrust  the  Legislature  than 
It  has  to  distrust  the  courts,  ^le  (Constitution 
1ms  wisely  divided  the  gererament  Into  three 
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separate  and  dlatinct  departments,  and  has 

provided  that  no  person  charged  with  official 
duties  under  one  of  these  departments  shall 
exerdse  any  of  the  functions  of  another,  ex- 
cept as  in  tbe  Constitution  expressly  provided. 
Const  Or.  art  8,  I  1.  It  is  true  that  power 
of  any  kind  may  be  abused  when  in  saworthy 
bands.  That  however,  would  not  be  a  suffl- 
dent  reason  for  one  co-ordinate  branch  of  tbe 
government  to  assign  for  attempting  to  limit 
the  power  and  authority  of  another  department 
If  either  of  the  departments,  in  tbe  exercise 
of  the  powers  vested  in  It,  should  exerdse  them 
erroneously  or  wrongfully,  the  remedy  Is  with 
tbe  people,  snd  must  be  found,  as  ssid  by  Mr. 
Justice  Straban  in  Brlggs  v.  HcBride,  17  Or. 
640  (6  L.  R.  A.  116,  21  Psb  878).  la  the  ballot 
box.  We  are  of  the,  oplnlmi,  therefore,  that 
the  findings  and  declarations  of  the  Legislature 
that  the  act  of  1903  for  the  incorporation  of 
the  city  of  Portland  was  necessary  for  the 
immediate  preservation  of  the  public  peac^ 
health,  and  asfety  are  condusive  on  the  conrta, 
and  consequently  the  charter  waa  not  subject 
to  the  referendnm  power,  and  was  in  fores 
and  effect  from  and  after  its  uproval.** 

When  we  adopted  tlie  referendnm  amend- 
ment from  the  Conatitution  of  Oregon,  we 
ad(qited  the  ctmstraction  given  It  by  the  Su- 
preme Court  of  that  state  as  mndi  as  If  that 
construction  bad  been  written  into  the  body 
of  tiie  amaidment  State  ex  rel.  Carter, 
supra,  257  Mo.  loe.  dt  69,  165  S.  W.  778: 
State  ex  reL  Gnion  v.  Miles,  210  Mo.  127, 
146,  109  S.  W.  695.  16  L.  R.  A.  (N.  S.)  609. 

Judge  J.  T.  Blair  filed  an  opinion  in  tbe 
Sullivan  Case  in  which  Willlamsi  Goode,  and 
Williamaon,  JJ.,  ooncorred.  It  la  as  foUowi: 

"I  concur  in  paragraphs  I,  II,  snd  HL  In 
paragraph  IT  I  concur  because  we  are  bound 
by  ^e  construction  given  the  Oregon  Consti- 
tution by  the  Supreme  Court  of  that  state 
prior  to  our  adopUou  of  its  provisions.  With 
respect  to  paragraph  T,  it  is  enough  to  say 
that  the  expressions  in  aection  81.  therein  re- 
ferred to,  do  not  Indicate  any  intent  to  put  the 
act  in  force  under  tbe  'public  peace,  health,  or 
safety*  daose  of  the  referendnm  section  of  our 
Constitution.  As  to  the  'brqader  question,*  I 
express  no  opinion.  It  cannot  be  involved  in 
this  case.  In  the  remaining  paragraphs  I  cm- 
eur.** 

So  it  appears  that  tbe  propositions  decided 
in  13iat  case  are  that  tbe  prosecntinsr  attor- 
ney could  not  Institute  the  proceedings 
against  the  state  offidals,  that  the  action  was 
prematura  and  that  tbe  act  did  not  declare 
it  was  necessary  for  the  Immediate  preserva- 
tion of  the  public  peace,  health,  or  safety,  and 
there  was  no  question  before  the  court  for 
determination.  Neverfhelesfl^  Jndie  Oravea 
proceeded  to  dlscnas  a  snpposltltionB  case. 
His  rulings  were  clearly  obiter  dicta.  Five 
of  the  Judges  (Usagreed  with  his  conclusions. 
Four  of  the  Judges  held  that  we  ure  condud- 
ed  by  the  Interpretetion  given  ftae  act  by  the 
Supreme  Court  of  Oregon.  The  dedsion  Is^ 
therefore,  a  direct  aatbority  In  favor  of  our 


Digitized  by  Google 


«58 


233  SOUTHWESTERN  BEPOBTEB 


contention  ttAt  we  adopted  tbe  referendnm 
act  with  the  construction  given  It  by  the 
Supreme  Court  of  the  state  of  Its  origin. 

But  It  Is  said:  SupiMse  the  Legislature 
should  declare  a  legal  holiday  and  embody 
In  the  act  the  "peace,  health  or  safety" 
clause.  Would  this  court  be  concluded  by 
tile  dedaratlon?  The  answer  Is:  We  have  no 
such  case  before  us.  The  Constitution  has 
solemnly  vested  the  legislative  power  of  this 
state  in  the  General  Assembly  of  the  state 
of  Missouri  That  body  Is  an  Independent, 
co-ordinate  departmmt  of  our  government, 
answerable  only  to  tbe  pet^le  of  the  stete  for 
tbe  execntlrai  of  the  powers  delegated  to  it 
tij  the  Gonstltntlon.  Moreover,  tlie  measnre 
may  be  submitted  to  a  direct  vote  of  the  peo- 
ple by  an  Initiative  peldtlou,  so  that  there  Is 
no  foundation  for  the  suggestlM  that  the 
L^lslature  may,  1^  fraud  or  tii<^eiy,  pre- 
vent leglslatim  by  the  people 

As  was  well  said  in  OUahimia  City  t. 
Shields.  22  OkL  aeSk  806,  100  Paa  BOO,  loc. 
«it  676: 

"To  determine  under  a  state  CoDstitntlon 
what  can  be  accomplished  by  general  or  special 
legislation,  has  been,  with  but  few  exceptions, 
held  to  be  a  question  solely  for  the  Legisla- 
ture.   [Citing  cases.] 

"We  conclude  that  the  judgment  of  the  htglt- 
lature  in  determining  whether  or  not  an  emer- 
gency existed — that  is,  whether  or  not  a  meas- 
ure is  immediately  necessary  for  the  preserva- 
tion of  the  public  peace,  healUi  or  safety— rests 
solely  wftb  the  Legislature.  It  is  not  subject 
to  review  by  the  conrts,  or  any  other  author- 
ity except  the  people,  under  tbe  reserved  power 
of  the  Initiative  and  referendum,  after  the  dec- 
laration of  an  emergency  when  not  referred  to 
the  people  for  their  Judgment  in  such  measnre 
it  still  remains  with  the  people,  if  they  are  dis- 
satisfied with  a  measure,  by  an  initiative  peti- 
tion to  cause  the  same  to  be  submitted  to  the 
people  at  the  next  general  election  for  deter- 
mination as  to  whether  or  not  such  act  shall 
be  repealed." 

In  State  t.  Moore,  103  ArlE.  48,  54.  149  S. 
W.  109,  loc.  ctt.-2(^,  the  court  said: 

**Tt  was  a  question  exclusively  for  legislative 
determination,  and  Buch  determination  alone 
could  bring  it  within  this  exception  and  power 
of  the  Legislature  to  make  it  immediately  ef- 
fective, and  thereby  remove  it  from  the  gen- 
eral class  of  laws  upon  which  the  peoide  re- 
served tbe  right. to  order  tbe  referendum.'  Ste- 
vens V.  Benson,  supra:  Kadderly  v.  Portland, 
r44  Or.  11S1.  74  Pnc.  720:  Sears  v.  Multnomah 
County  [49  Or.  42],  88  Pac.  022." 

See.  also,  Van  Kleedc  t,  Bamer,  82  Colo. 
4.  166  Pa&  1106. 

"But  it  belongB  to  the  pt^itical,  not  to  the 
judicial,  department  Of  tbe  government  to  de- 
termine these  Intej^sting  and  important  ques- 
tions of  dvie  policy,  as  its  wisdom  shall  deem 
for  the  heat  interests  of  tbe  people."  State  ex 
rel.  V.  Bacon,  14  8.  D.  284,  297,  86  N.  W. , 
226^288.  I 


Being  of  tbe  t^nlon  reac3ied  by  the  ma- 
jority of  the  court  In  tbB  Sullimi  Caee^  su- 
pra, that  we  are  concluded  by  the  Interpre- 
tation given  to  tbe  referendum  amendment  in 
the  Kadderly  Case,  and  that  we  are  wlthoot 
power  to  question  the  lindlng  of  the  Legisla- 
ture in  the  premises,  my  conduskxi  la  that 
the  writ  should  be  dmled. 

DATID  B.  BI«AIB,  J.  (dhncntlng).  I  am 
unable  to  concnr  In  the  Tiews  eiq>reased  or 
tbe  result  reached  in  the  opinlim  filed  1v  my 
learned  Brother  VfOODSON.  In  the  first 
place,  the  case  of  State  a  rd.  v.  Sullivan,  224 
S.  W.  827,  relied  on  as  tbe  lole  authority  for 
said  Mnion,  does  not  even  tnirport  to  decide 
the  question  involved  In  this  case^  and  theex- 
Iffesdon  of  opinion  on  tbe  Question  here  In- 
volved made  in  that  case  does  not  evoi  rise 
to  the  dignified  status  of  obiter  dicta.  In 
passing  on  the  questkms  really  invcdved 
In  the  Sullivan  Case,  suin.  Graves  J.,  ex- 
pressed as  his  view  that  the  legislative 
declaratiOQ  that  an  act  passed  by  the 
General  Ass»nbly  la  necessary  for  the  im- 
mediate preservation  of  the  public  peace, 
health,  and  safety  la  not  binding  <m  the 
court,  and  whethw  sucdL  act  may  be  submit- 
ted to  the  pe<vle  under  (he  pzOTisioiu  ot  our 
Constitution  in  relatlmt  to  the  refwendum  Is 
subject  to  Judicial  review,  and  sudi  dedara* 
tlon  is  not  binding  on  the  courts.  Woodson, 
J.,  concurred  In  those  views.  In  that  case 
the  views  as  expressed  were  obiter  because 
no  question  of  that  sort  was  In  the  Sullivan 
Case.  Walker,  O.  J.,  expressly  dissented  to 
that  view,  and  Williamson,  Goode,  Blair, 
and  Vvilllams,  33.,  diade  it  very  clear  in 
their  separate  concurrence  that  they  express- 
ed no  opinion  on  the  question,  because  that 
question  was  not  in  that  case  for  decision. 
That  case  Is.  therefore,  utterly  ralueJess  as 
an  authority  In  the  case  before  us. 

It  is  settled  beyond  any  question  that  when 
one  state  borrows  a  statute  or  a  constitn- 
tional  proTialon  from  another  state,  and  tbe 
highest  court  In  that  state  has  authoritative- 
ly construed  said  statute  or  constitutional 
provision  prior  to  Its  adoptt(Hi  In  the  second 
state,  such  statute  or  constitutional  provi- 
sioD  is  held  to  have  been  adopted  together 
with  sudi  constructi(Hi  by  such  highest  court 
Skouten  v.  Wood,  57  Mo.  380 ;  State  ex  reL 
V.  MUea,  210  Mo.  loc.  clt  146,  109  S.  W. 
595,  16  L.  R.  A.  (N.  S.)  699;  State  ex  reL  t. 
Sullivan,  224  S.  W.  327.  There  appears 
to  be  no  question  that  the  referendum 
provision  to  our  Constitution  was  borrowed 
from  the  state  of  Oregon.  See  opluiim  of 
Gravis.  J.,  in  State  ex  reL  v.  Sullivan,  224 
S.  W.  327. 

In  the  case  of  Kadderly  v.  Portland,  44  Or. 
118,  74  Pac.  710,  75  Pac.  222,  it  was  squarely 
decided  by  the  Supreme  Court  of  Or^on,  on 
January  11,  1904,  and  more  than  four  years 
before  the  referendum  amendment  was  add- 
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ed  to  our  Omutftntloii,  that  the  dedanthm 
of  the  Leglilatnre  that  a  given  act  la  nee- 
esaary  for  the  Immediate  pceenmitloii  of 
the  pnbUc  peace,  healOi,  and  aafety  ftr  Anal, 
and  that  such  declaratlon  Is  (xmtdailTe  on 
the  court  That  conatmction  waa  part  of 
the  proTlslon  when  we  borrowed  it  from  the 
state  of  Oregon,  and,  If  nirt  atnolatd^  blniUng 
on  this  oonrt,  Is  pemmaiTe  aoOunltr  of  the 
highest  character. 

Id  addition,  the  highest  courts  of  tbe  states 
of  OlElalrana,  South'  Dakota,  Arkansas,  and 
Colorado  have  ruled  an  T817  similar  oonati- 
tational  prorlfilons  as  has  the  Snpresne  Oonrt 
at  Oregon. 

While  it  is  tru^  the  oonduslon  reached  by 
my  Brother  WOODSON  Is  the  same  as  that 
of  the  Unpreme  Courts  of  GaUfmnla,  Wash- 
ington, and  Michigas.  I  note  that  it  is  point- 
ed out  in  reqtondenfs  brief  aa  foUows: 

"Out  of  12  cases  determined  by  the  'viftrious 
Supreme  Courts,  8  were  decided  by  an  on- 
divided  court;  of  these  8^  6  detainilned  the 


.  BECK£B 
S.W.) 

question  of  final  determination  in  favor  (tf  the 
Legislature,  and  2  detennined  tikat  question  in 
faror  of  the  courts.  Of  ttie  cases  determined 
hy  a  divided  court,  2  determined  the  question 
in  favor  of  the  Legislature  and  2  in  favor  of 
the  courts.  Of  the  cases  decided  by  a  divided 
court  28  judges  gave  their  opinion  on  the 
question,  16  deddi^g  in  favor  of  legislative  de- 
termination and  18  In  favor  of  Judidal  det«r- 
mhiatioa.  In  the  12  courts  pacing  on  this 
question,  08  judges  participated,  48  of  whom 
decided  the  question  in  favor  of  the  legislative 
determination  and  25  in  favor  of  Ju^dal  deter- 
minationi" 

Thus  it  is  sen  tbat  Uie  w^ght  of  au- 
thority Is  decidedly  against  fbe  conclusion 
that  this  is  a  matter  for  determination  by 
the  court 

On  principle,  and  Independent  ot  the  decid- 
ed cases,  I  am  of  the  opinion  that  the  courte 
are  and  should  be  bound  by  the  declaration 
of  the  Legislature,  and  for  these  reasons  I 
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8TEINHAQEN  at  al.  v.  EASTHAM  at  Id. 

(No.  720.) 

(Court  id  OiTil  Appeals  of  Texas.  Beaumont 
JuttB  2,  1921.  BehearinK  Denied 
Jane  28,  1921.) 

t.  ConstHntleml   law  ^31— Municipal  oor- 
poratloas  «=>29( I)— Special  charter  provl- 
•lOH  for  charter  ameailinent  or  anaexatJoB  of 
territory  repealed  by  Eoabllttfl  AoL 
The  Home  Bole  Amendment  (Const,  art 
11,  I  6)  and  the  BnabUnK  Act  (Acts  33d  Leg. 
c.  147).  approved  April  7,  1»18  (Vernon's 
Sayles'  Ann.  Giv.  St.  1914,  arts.  1096a-1094}i), 
together  constitute  a  eelf-execnting  law  that 
muat  be  applied  whenever  a  city  of  over  5,00l> 
population  adopts  a  new  charter  or  amends  an 
existing  one;  hence  section  3  of  the  1909  char- 
ter of  the  city  of  Beaumont,  respecting  an- 
nexation of  adjoining  territory,  was  repealed 
by  artido  1096b,  prescribing  a  different  and 
inconsistent  procedure  for  annexation. 

2.  Stalntea  4=::3l62— Speoial  repeal*  general 
oae  If  intoat  appear. 

The  general  rule  that  a  general  law  does 
not  by  implication  repeal  a  special  one,  al- 
though both  relate  to  the  same  subject-matter, 
is  inapplicable  when  tbe  language  of  the  gen- 
eral act  dearly  manifests  the  legislatiTe  in- 
tention to  make  audi  change. 

3.  MMloipal  oorporations  «s»4S— Prohibition 
agalaat  anoadaiaat  oftanor  thaa  every  two 
yeara  euaot  bt  lavokad  whera  prior  anend- 
■enta  r«llad  oi  wore  nader  •■parsaded  pro- 
oadare. 

An  election  nnder  the  Enabling  Act  (Ver- 
non's Sayles'  Ann.  dr.  St  1914.  arts.  1096a^ 
10061).  dianging  a  city  charter  by  adopting  a 
new  one,  was  not  invalidated,  under  tbe  Inhi- 
bition of  the  Home  Bule  Amendment  ((3onBt 
art  U,  I  6),  fortddding  alteration,  amend- 
ment, or  repeaJ  of  a  city  charter  oftener  than 
every  two  years,  by  attempted  charter  amend- 
menta  within  two  years  previous  thereto,  where 
sneh  attempted  amendments  were  Invalid  be- 
cause they  followed  the  procedure  prescribed 
by  the  city  charter  as  to  amendments  which 
had  been  superseded  by  the  provialona  of  the 
BnaUIng  Act  (art  1096b)  as  to  dtj  charter 
amendments. 

4.  MiBlolpal  eorporatloia  «927— CItlaa  have 
plenary  powof  to  annex  territory  Hnder  Homo 
Rale  Amendment. 

The  plenary  power  of  tbe  Legislature  to 
extend  tbe  boundaries  of  dties  was  by  the 
Home  Bule  Amendment  (Const  art  11,  |  5) 
tahen  from  the  Legislature  and  conferred  on 
cities  of  over  6,000  population,  except  that  in 
making  changes  such  cities  are  limited  to  the 
procedure  prescribed  by  the  Enabling  Act 
(Vernon's  SayW  Ann.  CSt.  St  1914,  arts. 
1096a-1096i). 

Appeal  fircMn  District  Court,  J^eraon 
County;  B,  A.  McX>owell.  Judge. 

Suit  by  G.  S.  Eastham  and  others  against 
B.  A.  Ht^nliag»  and  others.  From  Judg- 
ment granting  plaintiffs  an  injunction,  de- 


fendants appeal.  Berened,  and  injunction 
dissolved. 

Chas.  D.  Smith  and  CkM-don,  Lawbon  A 
Pool,  all  of  Beaumont,  for  app^lanta. 

E.  B.  Pidtett,  Jr.,  of  Liberty,  for  appel- 
lees. 

FOSTER,  Spedal  Jndga  This  Is  an  ap- 
peal from  a  judgment  of  tbe  district  court 
of  Jefferson  county  granting  [daiDtiffs  a  tem- 
porary Injunction  restraining  defendants,  the 
mayor,  dty  manager,  commlsaloners,  and  tax 
ct^ector  of  the  dty  of  Beaumont  from  en- 
forcing, or  attempting  to  enforce,  any  or- 
dinance of  said  city  within  the  territory  des- 
ignated as  the  "French  district"  and  the 
"South  Park  district,"  and  from  levying,  col- 
lecting, or  attempting  to  collect  any  taxes 
against  or  upon  any  property,  real  or  per- 
sonal, situated  therein.  Plaintiff^  (appellees 
here)  are  residnita  of  said  districts,  and  own 
property  therein. 

[t]  The  territory  of  the  two  districts  nam- 
ed was  not  embraced  within  the  boundaries 
of  the  dty  as  fixed  by.  or  in  pursuance  ot, 
the  provisions  of  the  charter  of  1909,  which 
charter  was  granted  by  spedal  act  of  the 
Legislature  (chapter  92),  and  under  which 
the  dty  existed  as  a  corporate  munldpality 
until  December  30,  1919.  On  said  date  a 
diarter,  framed  by  a  commission,  was  adopt- 
ed by  a  vote  of  tbe  qualified  voters  residing 
within  the  limits  of  the  dty  as  fixed  by  the 
old  charter  (1909).  Beaumcmt  at  said  time 
was  a  dty  of  more  than  6,000  inhabitants, 
and  the  new  diarter  (of  December  30,  1919) 
was  firamed,  and  the  election  held,  under 
and  in  conformity  with  diapter  147,  General 
Laws  of  the  Thirty-^Hiixd  Leflfslatnre. 
This  is  the  Enabling  Act,  approved  April  7. 
itflS,  wbkb  put  Into  efTect  the  "Home  Bole 
Amendment^  to  our  state  Constitution,  and 
constitutes  articles  1096a  to  10961,  incliislTe, 
Vernon's  Sayles'  Texas  dvU  Statutes.  Tbe 
qualified  voters  ot  tbe  IVendi  district  and 
tbe  Soua  Park  district,  bicludlng  idalntiffs, 
were  not  permitted  to  vote  at  said  electini. 
The  boundaries  of  tbe  city  as  fixed  by  the 
new  charter,  adopted  in  1919,  Induded  the 
territory  of  the  two  districts  mentioned, 
and  exduded  the  "Chaison  tract"  ot  49  acres, 
which  was  a  part  of  tbe  dty  as  defined  in 
the  charter  of  1900. 

FlalQtlfTs  alleged  that  the  diarter  of  1919. 
adopted  under  the  Rome  Bule  Amendment 
and  the  Enabling  Act  could  not  when  adopt- 
ed, enbrace  territory  other  than  that  defined 
in  the  then  existing  charter,  and  that  the 
attempt  to  Include  tiie  French  and  South 
Park  districts  was  void;  that  no  new  ter- 
ritory could  be  annexed  except  in  conformity 
with  tbe  old  charter.  -Here  It  may  be  stated 
Ibat  the  proeednr*  ^escribed  by  the  6IA 
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cbarter  for  '*''p"g*"g  fba  dty'a  boundaries 
Is.  materially  different  from  the  method  pro- 
Tided  in  the  KnHhHng  Act 

Another  ground  of  attack  by  plftlntUTa  aa- 
serts  that  the  election  of  December  80, 1019, 
was  Toid,  as  an  attempt  to  alter  tbe  dty 
charter  In  violation  of  the  Home  Bale 
Amendmoi^  which  iiroTides  "that  no  dty 
dialer  shall  be  altered,  amended,  or  r^wal- 
ed  oftener  than  every  two  years;"  and  it  was 
alleged  that  the  dty  of  Beaumont  had  on 
three  occadms,  within  two  years  prior  to 
December  30,  1919,  amended  its  charter^ 
twice  by  election^  that  each  resulted  in  the 
dty  levying  an  Increased  echool  tax,  and 
.  once  by  annexing  to  and  Indoding  within 
the  dty's  boundaries  "blo^  1  of  the  Oaks 
Addition."  The  tax  elections  were  held  In 
1918  and  1919,  respectively,  and  block  1  of 
the  Oaks  Addition  was  annexed  In  October, 
1919.  Its  annexation  was  attempted  in  par- 
suance  of  tbe  method  provided  in  the  char- 
ter of  1909. 

These  contentions  present  the  questions 
that  we  regard  as  dedsive  of  this  appeal, 
and  the  argument  of  appellees  may  be  briefly 
summarized  thus:  (a)  That  the  charter  of 
IBOB,  Induding  seietion  3  thereof,  providing 
the  procedure  for  annexing  t^ritory  to  the 
dty,  remained  In  full  force  until  the  result 
of  tiie  election  of  Dec^ber  80,  1019.  was 
ascertained,  and  that,  since  such  procedure 
was  not  fallowed  in  annexing  the  Trench 
and  South  Park  district Kt,  their  statna  was 
unaffected  by  said  election,  and  they  are 
therefore  not  a  part  of  tbe  dtj;  (b)  that  the 
city  could  not  adopt  a  new  diarter  at  said 
euictlfn,  and  at  ttie  same  tlma  enlaise  its 
territorial  Umita,  tn  the  toanner  provided  by 
the  EnaUlng  Ad,  because.  It  la  asserted 
section  3  ot  fba  diarttf  of  1909  vnu  unaf- 
fected by  said  act  until  the  new  charter  was 
adopted  by  the  election  of  December  SO, 
1919;  and  (c)  that  the  election  for  adopting 
a  new  charter  was  within  tbe  Inhibition 
of  the  Constitution  forbidding  alteration, 
.  amendment,  or  repeal  of  a  dty  charter  often- 
er than  every  two  years. 

Tbe  contentions  and  argument  of  appellees, 
as  stated,  may,  we  think,  properly  be  said 
to  raise  but  a  single  question  of  law — the 
construction  of  the  Home  Bute  Amendment 
and  the  Enabling  Act.  If  the  provisions  of 
said  act  in  reference  to  amendment  of  char- 
ters wore  applicable  to  the  dty  of  Beaumont 
^om  the  time  it  became  a  law  on  July  1, 
1013,  and  did  not  depend  for  their  vitality 
(as  applied  to  said  dty)  upon  the  election  of 
December  30,  1919,  then  it  fdlows  that  the 
tax  elections  and  Uie  annexation  of  block 
1  of  the  Oaks  Adffition  were  not  vaUd 
amendmoits  to  the  dty  diarter,  and  they 
Int«-po8ed  no  obstacle  to  tbe  adoption  of 
the  new  charter,  since  It  is  admitted  tbat 
the  prooednie  to  amend  prescribed  by  the 


Enabling  Act  was  not  attempted  to  be  ap- 
plied. In  this  we  do  not  mean  to  Indicate 
that  we  regard  said  electicms  and  anuexatloa 
aa  amendments  to  the  dutrter,  aside  from  the 
qvestlao  with  which  we  are  here  concerned. 
Such  a  omslderatlon  suggests  questions  that 
It  is  not  necessary  now  to  dMide,  though  the 
Court  of  Civil  Appeals  of  the  Third  Dis- 
trict recently  held  that  the  additltm  of  new 
territory  to  the  dty  of  Waco  constituted  an 
amoidment  or  alteration  ct  the  dty  diarter. 
City  of  Waco  v.  Hlgglnson,  226  S.  W.  1064. 

The  Home  Rule  Amendment  was  adopted 
November  5,  1912.  It  constitutes  section  6 
of  article  11  <tf  the  Cosistltutlon,  and  reads 
as  follows: 

"Cltiei  having  more  than  flv«  thousand 
(5,000)  inhabitants  may,  by  a  majority  vote 
of  tbe  qaallfied  voters  of  said  city,  at  an  elec- 
tion held  for  that  parpose,  adopt  or  amend 
their  charters,  subject  to  sach  limitations ''as 
may  be  prescribed  by  the  Legislature,  and  pro- 
viding that  no  cbarter  or  any  ordinance  passed 
under  said  charter  shall  contain  any  provision 
incoDflBtent  with  the  Constltntion  of  tbe  state, 
or  of  the  genera]  laws  enacted  by  the  Legis- 
lature of  this  state;  said  dties  may  levy,  as- 
sess and  collect  such  taxes  aa  may  be  author- 
ized by  law  or  by  their  charters;  but  no  tax 
for  any  purpose  shall  ever  be  lawful  for  any 
one  year,  which  shall  exceed  two  and  one-half 
per  cent  <tf  the  taxable  property  of  aueh  dty, 
and  no  debt  shall  ever  be  created  by  any  eltj, 
unless  at  the  same  time  provision  be  made  to 
assess  and  collect  annual^  a  suffldrat  sum  to 
pay  the  Interest  thereon  and  creating  a  sink- 
ing fund  of  at  least  two  per  cent,  tbereon; 
and  provided,  further,  that  no  dty  charter  shall 
be  altered,  amended  or  repealed  oftener  than 
every  two  years," 

The  first  article  of  tbe  Enabling  Ad,  ex- 
cept for  slight  differences  in  punctuation  and 
the  use  of  the  word  "providing"  where  "pro- 
vided" occurs  in  the  amendment,  is  identical 
with  said  amendment.  The  next  article  of 
said  act.  being  arttde  109M)  of  the  statute 
reads: 

"The  legislative  or  goreming  aothorl^  of 
any  Incorporated  dty,  having  more  than  five 
thousand  Inhabitants  may,  by  a  two-thirds  vote 
of  its  members,  or  open  petition  of  ten  per 
cent.  <f  the  qualified  voters  of  said  dty,  ahatl 
provide  by  ordinance  for  the  submlssfon  of  the 
question,  'Shall  a  commission  be  chosen  to 
frame  a  new  charter?'  The  ordinance  provid- 
ing for  the  submission  of  such  question  shall 
require  that  it  be  submitted  at  the  next  regu- 
lar mnnidpal  election.  If  one  should  be  held, 
not  less  than  thir^  nor  more  than  dnety  days 
after  the  passage  of  said  ordtoance;  otherwise 
it  ahall  provide  for  the  snbmission  ot  tb»  qnea* 
tion  at  a  spedal  election  to  be  called  ud  heM 
not  less  than  thirty  daya,  nor  more  than  ninety 
days,  after  tbe  passage  of  said  ordinance  and 
the  publication  thereof  in  some  newspaper  pub- 
lished In  said  city.  The  ballot  containing  such 
question  shall  bear  no  party  designation,  and 
provision  shall  be  made  thereon  for  the  election 
from  the  city  at  large  of  a  diarter  commission 
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of  not  less  than  fifteen  members  or  more  than 
one  member  for  eadi  three  thousand  inhab- 
itants, provided,  that  a  majority  of  the  qualified 
voters,  voting  on  such  question  shall  have  voted 
in  the  affirmative.  The  charter  so  framed  by 
said  commission  shall  be  submitted  to  the  quali- 
fied voters  of  said  city  at  an  election  to  be  held 
at  a  time  fixed  by  the  diarter  commiasiou  not 
less  than  forty  days  nor  more  than. ninety  days 
after  the  completion  of  the  work  of  the  charter 
commission;  provision  for  which  shall  be  made 
by  the  legi^tiye  or  Koveming  authority  of  the 
city  in  so  far  as  not  prescribed  by  general  law. 
Not  lees  than  thirty  days  prior  to  such  election 
the  legiBlative  or  governing  authority  of  said 
city  shall  cause  the  city  clerk  or  city  secretary 
to  mail  a  copy  of  the  proposed  charter  to  each 
qualified  voter  in  said  city  as  appears  from  the 
tax  collector's  rolls  for  the  year  ending  January 
31st,  preceding  said  election.  If  such  proposed 
charter  is  approved  by  a  majority  of  the  quali- 
fied voters,  voting  at  ssid  election,  it  shall  be- 
come the  charter  of  said  city  nntn  amended  or 
repealed;  provided,  that  in  prepariag  the  char* 
ter,  the  conmiission  shall,  as  far  as  practicable, 
segregate  each  subject  so  that  the  voter  may 
vote  'Yes'  or  *No'  on  the  same.  Provided,  that 
where  the  legislative  or  goTsr^ng  authority  of 
any  dtft  or  where  any  mass  meeting  haa  se- 
lected  a  charter  committee,  or  charter  commis- 
sion, or  where  the  mayor  of  any  ci^  haa 
pointed  a  fsharter  committee  which  has  pro- 
ceded  with  the  formation  of  a  charter  for  said 
dty,  the  provisions  of  this  section  as  to  the 
selection  of  the  charter  commission  shall  not 
apply  to  the  first  charter  election  to  be  held 
in  said  city  under  the  terms  of  this  act.  No 
charter  shall  be  considered  adopted  until  the 
votes  have  been  counted  and  an  official  order 
entered  upon  the  records  of  said  dty  by  the 
le^slative  or  gOTeraing  authority  of  such  city 
declaring  the  aame  adopted.  When  the  legis- 
lative or  governing  authority  of  any  dty  of 
more  than  five  thousand  inhabitants  deems  it 
preferable  to  submit  amendments  to  any  exist- 
ing charter  and  in  the  absence  of  a  petition 
hereinbefore  provided  for,  said  legislative  or 
goretidng  authority  may,  on  its  own  notion, 
and  shall  upon  the  petititm  of  at  least  ten  per 
cent,  of  the  quaUfled  voters  of  said  dty  sut>- 
mit  any  proposed  amendment  or  amendments  to 
such  charter;  provided,  that  the  ordinance  pro- 
vidbug  for  the  submission  of  any  proposed 
amendment  or  amendments  shall  require  that 
it,  or  they,  be  submitted  at  the  next  regular 
monidpal  election,  if  one  shall  be  held,  not  less 
than  thirty  nor  more  than  ninety  days  after 
the  passage  of  said  ordinance:  otherwise  it 
shsU  provide  for  the  aulnnisslos  of  the  amend- 
ment or  amendments  at  a  spedal  election  to 
be  called  and  held  not  less  than  thirty  nor 
more  than  ^ety  days  after  the  passage  of 
said  ordinance,  and  the  publication  thereof  in 
some  newspaper  published  in  said  dty.  The 
legi^ative  or  governing  authority  of  said  dty 
shall  cause  the  city  derk  or  dty  secretary  to 
mail  a  copy  of  the  proposed  amendment  or 
ammdmenta  to  every  qualified  voter  in  aaid 
dl7  as  appears  trom  the  tax  collector's  rdls 
for  the  year  ending  January  81st,  preceding 
ssid  election.  Bvery  such  proposed  amendment 
or  amendments,  if  approved  by  the  majority  of 
the  qualified  voters  voting  at  said  election,  shall 
become  «  part  of  the  diarter  of  said  dty. 


Bach  and  every  amendment  vt  amendmenta 
submitted  must  contain  only  one  subject  and  in 
preparing  the  ballot  for  aucb  amendment  or 
amendments,  it  shall  be  done  in  such  a  man- 
ner that  the  voter  may  vote  Tea'  or  'No'  on 
any  one  amendment  or  amendments,  without 
votiq^  Tea'  or  "No'  on  all  of  said  amendments; 
and  provided  that  no  amendment  or  amend- 
ments shall  be  considered  adopted  until  the 
votes  have  been  counted  and  an  offldal  order 
has  been  altered  upon  tii*  raeorda  of  said 
dty  by  the  legislative  or  governing  authority 
of  such  dty,  declaring  the  same  adopted.  Pro- 
vided that  no  ordinance  shall  be  passed  sub- 
mittiog  an  amendment  or  ameudmenta  until 
twenty  days'  notice  has  been  given  of  such  in- 
tention by  publication  for  ten  days  in  some 
newspaper  published  in  said  dty.  By  twenty 
da^'  is  meant  from  the  first  date  aaid  notice 
is  pnbllsbed.. 

"Provided,  that  nothing  in  this  act  shall  pre- 
vent the  qualified  voters  of  any  city  of  over 
five  thousand  inhabitants  from  adopting  any 
charter  or  amendment  thereto,  and  at  the  sitme 
time  electing  officers  under  such  charter  or 
amendment" 

In  the  enactment  at  article  1096b,  the  Leg- 
islature was  dealing  with  the  amendment  of 
existing  diortera,  as  well  as  the  adoption  of 
new  obarters,  by  incorporated  cities  of  more 
than  S,000  InhabitaDts,  and  a  detailed,  and 
compr^ieiiaiTe  procedure  was  [vescribed  for 
the  acoomidiahment  of  either  object.  The 
constitutional  license  to  dtiea  permits  them 
to  "adopt  or  amend"  their  charters  "subject 
to  such  limitations  as  may  be  prescribed  by 
1b»  Legislature."  By  the  Enabling  Act,  es- 
pecially artlde  lOOSb,  the  Legislature  deai^ 
ly  and  positively  supped  the  limitations  ap- 
plicable where  dttier  is  attm^ited.  But  it 
was  said  in  argument  that  the  amendment  is 
permissive  only,  and  that  cities  thflseimder 
may  adopt  or  amend  their  charters.  Tbis  Is 
true  in  a  qualified  sense.  The  meaning  Is 
that  aoch  cities  may  oomttnoe  Qidr  covponte 
existence  under  the  same  charter  that  was 
in  toKe  vbm  the  JBinid)llns  Act  became  a 
law.  That  moch  is  pennltted,  hut  vhen  a 
new  charter  is  aonaltt  or  an  amendment  to , 
an  existing  charter  la  desired  the  "limita- 
tions" prescribed  by  the  Legislature,  wlildk 
clearly  are  anthwlzed  the  amendmoit, 
must  be  finmd  in  the  Btaabllng  Act  A  detail- 
ed  procedure  Is  there  prescribed,  and  there 
is  nothing  In  eAth&e  the  amendment  or  the 
law  Itself  to  indicate  that  such  procedure 
need  not  be  applied  in  ^ectuatlng  such 
adoption  or  amendment  On  the  contrary, 
the  provisions  are  found  to  be  applicable 
alike  in  dther  case.  There  is  nothing  in 
the  law  to  suggest  that  any  provision  In  an 
existing  charter  in  reference  to  amendment 
thereof  must  be  followed  instead  of  the  pro- 
cedure prescribed  by  the  law  Itself.  Certain 
it  is,  it  seems  to  us,  that  the  term*  of  the 
law  furnish  a  le^alative  constmctioa  of  the 
amendment,  and  in  our  oi^on  a  oonstroc- 
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tioQ  tbat  Is  commanded  by  the  language  of 
tbe  amendment  Itself.  The  amendment  and 
the  Enabling  Act,  in  connection  therewith, 
together  constitute  a  self-execating  law  that 
must  be  applied  whenever  a  dty  of  the  class 
dealt  with  adopts  a  new  charter  or  amends 
an  existing  one.  We  therefore  hold  that  sec- 
tion 3  of  the  charter  of  1909  (Loc.  &  Sp.  Acts 
31st  r^g.  c.  92)  was  repefiled  and  superseded 
by  article  1096b' of  the  Enabling  Act  Said 
section  3  which  was  so  removed  from  the  old 
charter  reads: 

"Any  territory  adjoinins  the  present  or  fa- 
ture  boundariea  of  said  city  may  from  time  to 
time,  in  any  size  or  shape,  be  admitted  and  be- 
come a  ifart  thereof,  on  application  made  or 
written  consent  given  to  tbe  city  council  by  the 
owner  or  owners  of  the  land,  or,  as  the  case 
may  be,  by  a  majority  of  tbe  leg^  voters  resi- 
dent on  the  land  souffht  to  be  added." 

IB  tbe  annexation  of  additional  territory 
by  an  amendment  of  the  charter  the  method 
provided  by  the  quoted  section  of  the  1909 
charter  is  different  from,  and  entirely  Incon- 
sistait  with,  the  procedure  prescribed  by 
the  Enabling  Act  It  (herefore  was  repealed 
thereby.  Cohen  v.  Houston,  176  S.  W.  809; 
East  St  Louta  People,  124  HI.  655,  17  N. 
B.  447;  Bast  St  Louis  t.  Amy,  120  U.  S. 
eOO,  7  Bupw  Ot.  780.  80  L.  Ed.  708;  Buford  t. 
State.  72  Tex.  162,  10  a  W.  401;  28  Cyc; 
IHK  288  to  242,  Inclxiaife;  MsTor,  etc:,  of 
Mobile  T.  Dargan,  4S  Ala.  810, 

[2]  We  do  not  question  the  geneial  rule 
of  statutory  construction  quoted  by  appel- 
lees that  "a  general  law  does  not  by  Implica- 
tion repeal  a  special  one,  although  both  re- 
late to  the  same  suMect-matter,"  but  it  has 
no  application  when  the  language  the  gen- 
eral act  clearly  manifests  an  lntentl<n  <Hi  the 
part  of  the  Legislature  to  make  such  change. 
The  principle  applicable  to  the  facts  here  Is 
thus  stated  In  28  Cyc.  p.  242: 

"Where  the  Constitution  prescribes  the  mode 
of  adoption  of  an  amendment  or  new  charter 
by  a  mnnidpality,  sach  mode  is  generally  ex- 
dnsfre,  snd  most  be  strictly  parsned.  Bo 
when  the  mode  of  mnnictpal  action  to  amend 
or  reorganise  Is  prescribed  by  statute,  an 
amendment  or  reorganization  attempted  in  any 
other  mode  or  without  snbstantial  compliance 
with  mandatory  regnlremeDtB  <tf  the  statute  is 
null  and  void.** 

In  East  St  Louis  t.  Amy,  supra,  the  city 
charter  authorized  the  city  council  to  borrow 
money,  but  the  power  of  special  taxation  to 
pay  Interest  and  provide  a  sinking  fund  was 
limited  to  three  mills  on  the  $1  upon  each 
annual  assessment  Subsequently  the  state 
of  Illinois  adopted  a  new  Constitution,  In 
which  it  was  provided  that  no  municipal  cor- 
poration should  become  Indebted  above  a 
named  percentage  of  the  value  of  taxable 
property  therein,  and  further  that,  at  the 
time  of  incurring  any  indebtedness,  It  should 
provide  tor  the  coUectton  of  a  direct  annual 


tax  sufficient  to  pay  the  interest  on  such 
debt,  and  to  dlsdiarge  tbe  principal  within 
20  years.  Zn  a  contest  wherein  plaintiffs, 
under  and  in  pursuance  of  the  constitutional 
provisions,  sought  to  enforce  a  lilgher  rate  of 
taxatlm  than  was  permitted  by  the  charter, 
it  was  said  by  Chief  Justice  Walte: 

"In  car  opinion  the  Coniatltntion  removed 
from  the  diarter  the  limitation  upon  the  power 
of  the  council  to  tax  for  the  payment  of  any 
bonded  indebtedness  which  might  thereafter  be 
incurred,  and  gave  authority  to  levy  and  collect 
enough  to  meet  the  Interest  as  it  fell  due,  and 
the  principal  within  20  years.** 

A  like  constrnctlni  was  appUed  Iv  tiie 

Supreme  Ooort  of  nuncrfa  in  Out  St  Lonis 
V.  People,  mpn.  Then  authorities  are 
merely  special  applications  of  the  prindide 
we  have  applied  to  the  facts  of  tttis  case. 

In  Spears  v.  City  of  San  Antonio  (Sup.) 
228  6.  W.  167,  while  the  question  was  not  de- 
cided, Justice  Greenwood  <dearly  intimated 
a  view  of  the  constitutional  amendment  and 
the  Enabling  Act  that  is  in  conscmanee  with 
the  opinion  we  have  expressed.  The  ctty  of 
San  Antonio  had  voted  to  accept  the  benefits 
of  chapter  11,  tit.  22,  Revised  Statutes  of 
1011,  in  reference  to  street  improvements. 
After  stating  that  the  question  presented  in- 
volved the  constitutionality  of  the  law  aa  a 
delegation  of  legislative  power,  it  was  said: 

*^nie  Section  provided  for  In  the  act  was 
held  In  San  Antonio  on  the  very  day  the. law 
became  operative  putting  the  Home  Rule 
Amendment  to  the  Constitution  into  effect,  and 
therefore  there  cooid  be  no  compliance  at  ttie 
election  with  the  terms  of  said  law.  Henos  Ite 
.question  stated  must  be  determined  withont 
reference  to  the  power  conferred  on  cities  Of 
more  than  6,000  Inhabitants  by  said  amendment, 
with  regard  to  the  adoption  and  amendment  of 
charters." 

CI]  We  have  tbua  far  assumed  Oiat  the 
tax  elections  and  the  annexation  of  block  1 
of  the  Oaka  Addition  would  have  eonsHtn^ 
ed  amendments  to  the  city  diarter  had  the 
provisions  of  the  Enabling  Act  been  addled. 
Whether  they  could  properly  be  r^arded  aa 
amudmenta  if  the  iwocedure  ^escribed  by 
the  Enabling  Act  had.  been  followed,  aa  In- 
dicated beretoCwe^  It  la  unnecessary  to  de- 
cide. If  that  question  were  before  us,  and 
were  answered  In  the  negative,  the  result 
would  be  tbe  same,  since  appellees  would 
not  then  be  In  position  to  Invoke  the  pro- 
hibitive proviso  against  alteration,  amend- 
ment, or  repeal  of  a  charter  oftener  than 
every  two  years. 

[4]  Prior  to  the  adoption  of  the  Home 
Rule  Amendment  the  power  of  the  Legisla- 
ture to  fix  the  boundaries  of  an  incorporated 
city,  or  to  alter  such  boundaries  by  the  an- 
nexation or  elimination  of  territory,  was 
plenary,  unless  restricted  by  constitutional 
llmitati<»i8,  and  It  was  held  In  Graham  t. 
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City  of  GreenvUle,  67  Tex.  62,  2  S.  W.  742, 
thut  tbe  power  of  the  LegiEAatnre  to  extend 
the  boundaries  of  a  dty  so  as  to  Include  ad- 
ditional territory  was  not  restrained  by  the 
C<Hi8titutlon.  Such  was  the  authority  ot  the 
Legislature  when  the  Home  Rule  Amendment 
waB  adopted.  The  amendment  dlTeeted  the 
Legislature  of  this  power,  and  conferred  it 
upon  all  dtles  <tf  more  than  S,O0O  InhaUt- 
ants.  ^niereafter  the  authority  the  dty 
of  Beaummt  In  reference  to  mlarging  or 
otherwise  altering  Its  territorial  limits  was 
the  same  as  that  which  the  Legislature  had 
previously  possessed,  ezc^  only  that  in 
making  changes  It  must  observe  ttie  iffoce- 
dure  prescribed  In  the  Enabling  Act.  The  an< 
thortty  with  whldi  tbe  city  was  thus  clothed 
exteoded  to  the  city  as  then  territorially  con- 
stituted, and  when  tbe  dty,  in  connection 
with  the  adoption  of  a  new  charter,  annexed 
the  French  and  South  Park  districts,  and 
eliminated  tbe  Chaison  tract,  it  was  dearly 
acting  within  such  authority.  This  was  rul- 
ed in  the  Coh^  Oase,  supra,  and  we  think 
that  authority  clearly  applicable  to  tha  facts 
ot  this  case. 


It  follows,  therefor^  from  ilbat  we  bave 
said,  that  the  facts  rtiled  on  as  amendments 
to  tbe  charter  of  190B  were  not  me3i,  because 
the  procedure  ot  Oib  Ehiabllng  Act  was  not 
followed  In  the  tax  elections  or  the  annexa- 
tion of  blodc  1  of  the  Oaks  Addltton,  and 
that  tbe  prohibition  of  tbe  amendment 
against  alteratlmi,  amendment,  cs  repeal  of 
a  charter  oftener  than  erery  two  years  was 
not  violated  when  the  new  charter  was 
adopted.  It  also  appears  that  the  objections 
made  to  the  changes  of  territory  in  the  adop- 
tion of  the  new  charter  cannot  be  sustained. 

In  view  of  tbe  disposition  that  we  have 
made  of  the  case.  It  becomes  unnecesaary  to 
discuss  the  other  questions  raised. 

In  our  i^lnion  the  Judgment  of  the  lower 
court  was  emmaoos,  and  should  be  revers- 
ed, and  the  injunction  dissolved;  and  It  Is 
so  ordered. 

STRONG,  Spedal  Ohitf  Jnsttce^  and 
O'QUINN,  J.,  concur. 

HIQHTOWBR,  C.  J.,  and  WAUEEB,  J., 
dlsauallfled,  and  not  sitting. 
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MAGRUDER  v.  JOHNSTON  tt  $L 

(No.  2365.) 

(Court  ot  GlTil  Appeals  of  Texag.  Tezu-ktw. 
Jidj  1,  iSZL.  Bebeerins  Denied  July  % 

1921.) 

1.  TeiaMoy  In  oonnoa  «s»l9(4>  —  Cattaaiit 
buying  at  taraoloiaiw  ule  takM  titto  trus- 
tee. 

A  cotenant  boyfaiK  at  a  foreoloenre  sale 
takes  title  for  himsdf  and  as  tnutee  for  the 
other  cotenants. 

2.  Tenaaey  In  oommon  «»l9(5)-4)aty  to  oon- 
trlbtrte  begins  with  dlsbersMient  of  fnodo  for 
.kwioflt  of  Jolat  estate. 

The  dnty  of  cotenants  to  contribute  thtir 
proportionate  part  to  the  discharre  of  a  com- 
mon debt  paid  by  one  of  them  only  begins  with 
the  disbnrsement  vt  fands  for  the  benefit  ot 
the  joint  estate. 

3.  Subrogatiftfl  «s»3(4),  41(1)  —  Tenant  li 
eominea,  acqalrlHfl  Inounfcraiioo,  l»  snhr»- 
gated  to  rights  ff  Ilenhoider,  and  may  fore- 
olose,  if  other  cotenuta  fall  to  ooiitrAatib 

A  tenant  In  commtni,  who  acquires  an  ont- 
atandiog  Inenmbranee  against  tho  common  prop* 
erty,  becomes  subrogated  to  the  rights  of  the 
lienholder  whose  claim  be  discharges,  and  may 
foreclose  sach  lien  In  the  erent  the  otiier  co- 
tenants  faU  or  refuse  to  eontribnte  their  pro- 
portionate part  to  the  (Uadiarge  of  the  common 
debt. 

4.  Tenaaiv  commoa  ^9i9(5)  —  Pnrohaser 
from  eoteiaat,  who  had  pnrciiased  nortoage 
and  foraeloaai  against  ootenanta,  hoM  enti- 
tled t*  oast  them. 

Where  one  of  several  tmanta  In  common 
purchased  a  mortgage  against  the  property,  and 
<Hi  the  fannre  of  the  other  cotenants  to  re- 
Imbnrse  him  foreclosed  It,  and  porchaaed  the 
property  for  the  joint  benefit  of  himself  and 
one  of  each  cotenants,  to  whom  was  assigned  a 
portion  ot  sadi  properiT,  on  recorery  by  him 
of  a  judgment  for  an  nndivided  one-half  In- 
terest therein,  a  purchaaer  of  snch  portion  was 
entitled  to  recover  possession  thereof  from 
the  remaining  cotenants,  by  whom  he  had  been 
ejected;  their  <^er  ot  contribntion,  first  made 
in.the  proceeding  to  oast  them  from  possession, 
omning  too  lato^ 

Appeal  from  District  Court,  Cherokee 
County;  L.  D.  Gulnn,  Judte. 

Suit  by  B.  O.  Uagntder  against  Dave  Jobn- 
st9n  and  oUiera  for  the  recorery  of  land. 
From  a  Jodgment  awardlnf  title  to  plaintiff, 
with  right  of  redemption  to  defendants,  plain- 
tiff appeals.  Beversed,  and  judgment  ren- 
dered for  plaintiff  for  title  and  possession. 

Norman,  Shook  &  Gibsra,  of  Busk,  for  ap- 
pellant 

Perkins,  Perkins  ft  Sbearon,  of  Bosk*  for 
appdlecs. 


MAORUDEB  v.  JOBKSTON 
(isi  a.w.) 

HODOSS,  J. 


e6& 


nils  salt  tnmlves  the  title 
to  80  acres  of  land,  ft  part  ot  a  TO^cre  tract 
formeriy  owned  by  W.  8.  Johnstion,  who  died 
aboQt  tbe  year  191S.  It  Is  acreed  that  W. 
S.  Johnston  Is  the  common  sonree  of  titia 
Prior  to  bis  death  Johnston  had  mortgaged 
the  entire  tract  to  secure  a  debt  of  $280.  He 
died  leaving  the  debt  unpaid.  Hw  title  de- 
scended and  vested  in  his  five  brothers,  G.  B. 
Johnston,  D.  J.  Johnston,  Tom  Johnston,  Jack 
Johnston,  and  Dave  Johnston.  In  1914  R  B. 
Johnston,  one  of  the  brothers,  purchased  tGe 
debt  and  lien,  which  at  that  time  amioonted 
to  $307.85.  Some  time  later  he  Instituted 
suit  thereon,  making  his  fonr  brothets  par- 
ties deftodant.  In  that  suit  he  sought  and 
obtained  judgment  establishing  his  debt,  and 
an  order  foreclosing  his  lien  and  directing  a 
sale  of  the  land.  In  due  time  the  land  was 
sold  by  the  sheriff,  and  was  purchased  by 
E.  B.  Johnston.  Hie  othw  brothers  knew 
the  judgment  had  been  rendered,  and  knew 
of  the  sale,  and  of  the  purchase  by  El.  B. 
Johnston.  Each  one  of  them  had  been  le- 
gally dted,  bnt  none  of  them  made  any  ap- 
pearance In  the  case,  nor  did  they  make  any 
objection  to  the  sale. 

After  the  purchase  by  E.  B.  Johnston  at 
the  sherlfTs  sal^  a  controversy  arrae  be- 
tween him  and  his  broOier  D.  J.  Johnstim. 
The  latter  claimed  the  existence  ai  an  agree- 
ment between  him  and  his  brother,  E.  B. 
Johnsttm,  by  whldi  E.  B.  Johnston  was  to 
purchase  the  property  tor  their  joint  benefit, 
and  to  give  him  (D.  J.  Jobnston)  an  oppor- 
tunity to  pay  his  half  of  the  purchase  price 
wbm  he  became  able;  In  the  litigation 
which  fdllowed  between  fliose  two,  D.  J. 
JcAmston  recovered  a  judgment  for  an  undi- 
vided one-half  Interest  In  the  TO-acre  tract, 
upon  the  ground  that  a  trust  to  that  extent 
had  arisen  In  his  favor  by  virtue  of  the 
agreement  above  mentioned.  See  Johnston 
V.  Johnston,  204  S.  W.  468.  A  partition  of 
the  70  acres  was  thereafter  made  between 
E.  B,  and  D,  J.  Johnston;  80  acres  being  as- 
signed to  the  latter.  The  report  of  the  com- 
missioners appointed  for  the  purpose  of  mak- 
ing partition  wss  approved  and  entered  on 
January  23,  1920.  On  the  same  date  D.  J. 
Johnston  sold  and  conveyed  the  30  acres 
which  had  been  set  apart  to  him  to  the  ap- 
pellant, Hagruder.  Hie  latter  went  into  pos- 
session, bnt  was  thereafter  forcibly  ejected 
from  the  premises  by  Dave  Johnston,  one  of 
the  appellees  in  this  appeaL  In  February 
following  Megruder  filed  this  suit  for  the  re- 
covery of  the  land,  naming  as  defendants 
Tom  Johnston,  Dave  Johnston,  and  Jack 
Johnston.  At  the  same  time  he  applied  for 
and  secured  a  writ  of  sequestration,  which 
was  levied  npon  the  land.  Later  the  appel- 
lees regained  possession  by  the  execution  ot 
a  replevin  bond. 
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The  defendants  answered  liy  &  plea  of  not 
sallty,  and  specially  pleaded,  in  anbstanre, 
ibat  D.  J.  and  E.  B,  Johnston  entered  Into  a 
const^racy  to  defeat  tbe  eqnlt;  of  the  de- 
f^dants  in  the  TCMusre  tract  of  land,  and  in 
pursuance  ot  Oat  ccHupItacy  B.  B.  Johnston 
purdiased  tbe  note  and  deed  ot  trust  frtnn 
the  orU^nal  holder  tn  April.  lftL4,  filed  a  suit 
of  foreclosure  against  tbe  defendants,  and 
obtained  a  Judsm»it  Uiereon,  and  an  order 
of  sale  directing  the  sale  of  the  land,  at 
which  sale  E.  B.  Johnston  beoame  the  pur- 
chaser, for  the  b»ieflt  ot  himself  and  D.  J. 
JiAinston.  They  further  state  the  fiicts,  de- 
tailing, In  aubatano^  the  hiatory  of  the  Uti- 
gation  which  followed  between  B.  B.  and  X>. 
J.  Johnstm  and  the  Jndgmoit  rendered  in 
that  suit  They  also  alli^  that  E.  B.  John- 
ston had  agreed  to  pay  each  one  ot  them  940 
for  his  interest  in  the  land.  The  answer 
then  continues  as  follows: 

'^These  defendants  say  that  by  reason  of  the 
repudiation  on  the  part  of  B.  B.  JoboBton  of 
hia  agreement  to  paj  theee  defendants  $40  each 
for  Utelr  equity  in  said  land,  these  defendants 
are  no  longer  bonnd  by  said  agreement,  and 
are  entitled  to  a  three-fiftha  undivided  inter- 
est in  said  land,  subject  to  an  adjustment  of 
equities  between  these  defendants,  and  t>.  J. 
Johnston ;  that  by  reason  of  said  secret  trust  in 
favor  of  1).  J..  Johnston,  raised  by  the  conspira- 
cy between  D.  J.  Johnston  and  E.  B.  Johnston 
above  alleged,  D.  J.  Johnston  took  five-tenths 
interest  In  said  land  In  tmst— that  is  to  say, 
one-tenth  for  himself,  one-tenth  for  E.  B.  Johns- 
ton, and  three-tenths  for  defendants— and  after 
partition  held  the  land  sued  for  in  trust  for 
himself  and  these  defendants,  via.  two-fifths 
for  himself,  and  tbree-fiftha  for  these  d^end* 
ants. 

"Defendants  come  now  and  tender  to  plain- 
tiff the  sum  of  $167^  to  wit,  three-fifths  of 
the  amount  paid  D.  J.  Johnston  to  E.  B,  Jotms- 
ton,  as  settled,  and  adjusted  by  tliis  court, 
and  interest  thereon  from  January  2,  1920, 
and  as  to  any  farther  amounts  paid  by  D. 
J.  Johnston  these  defendants  say  that  they 
are  ready,  able,  and  willing  to  pay  plaintiff  sndi 
amount  as  they  m«y  in  equity  be  adjudged  to 
pay." 

Supidanental  pleadings  liere  filed  by  both 
parties,  but  they  present  no  flacta  necessary 
to  be  discussed  In  this  aigieaL  Tb^  court 
gare  the  following  diarge: 

Too  will  return  a  rerdict  for  tiie  plaintiff,  B. 
O.  Blagmder,  for  the  land  deaeribed  in  plain- 
tiff's petition,  and  yon  will  return  a  Terdiet  In 
favor  of  the  defraidante,  that  tbe  defendants 
shall  pay  to  the  plidntiff  or  into  the  hands  of 
the  district  derk  of  Cherokee  county,  within 
ten  days  from  this  date,  tiiree-fifths  of  the 
amount  of  tbe  deed  ot  trost  given  by  E.  S. 
Johnston  to  N.  A.  Slover,  together  with  10  per 
cent  interest  on  same  from  date  of  judgment 
to  this  date,  three-fifths  the  amount  of  taxes 
paid  by  the  plaintiff,  or  those  ander  whom  be 
holds,  with  6  per  cenL  interest  from  the  date 
of  payment  of  same,  and  two-fifths  of  tbe  rent 
for  the  place  for  the  land  for  the  year  isao. 


together  with  three-fifths  of  the  amount  of 
partition  suit  or  cost  In  case  of  D.  J.  Johnston 
V.  E.  B.  Johnston,  with  interest  on  same  from 
date  at  the  rate  of  10  per  cent  from  date  of 
ptyment.'* 

A  Judgment  was  rendered  awarding  the 
apptiUant,  Ifagmder,  tUle  to  the  land,  but 
adjudging  that  fiie  J4)pellees  Dave,  T<nn,  and 
Jack  Johnston  have  tbe  right  of  redemption. 
It  la  ordered  that  if  they  shall,  within  10 
days  from  the  date  of  the  Judgment,  pay  in* 
to  the  registry  of  the  court  the  sum  of  $4S2, 
wbldi  Includes  two-fifOis  of  $150  (the  value 
of  tbe  rents),  then  that  they  hare  title  to  an 
undivided  three-flftha  Interest  Magruder 
appeals,  and  contends  that  under  the  facts 
the  court  should  have  peremptorily  Instruct- 
ed a  verdict  in  his  favor  for  title  to  all  of 
the  land  and  the  rents  for  one  year. 

[I-S]  In  support  of  the  charge  counsel  for 
appellees  state  the  following  proposition:  (1) 
A  cotenant  buying  at  a  foreclosure  sale  takes 
title  for  himself  and  as  trustee  for  the  other 
cotenant  (2)  The  duty  of  cotenants  to  con- 
I  tribute  only  begins  with  tbe  disbursement  of 
i  funds  for  the  benefit  of  the  joint  estate; 
I  Conceding  the  correctness  of  the  legal  prop- 
jositions  above  stated,  It  by  no  means  fol- 
lows that  the  ain>eUant  waa  not  entitled  to 
recover  all  that  he  sued  for.  A  tenant  in 
common,  who  acquires  an  outstanding  incum- 
brance against  tbe  common  property,  be- 
comes subrogated  to  the  rights  of  the  lien- 
holder  whose  dalm  he  dlsdiargea.  If  he  had 
a  Men,  he  may  foreclose  It  In  the  event  the 
other  cotenants  fall  or  refuse  to  contribute 
tiielr  pn^Kirtlonate  part  to  the  dlecbarge  of 
the  common  debt  Niday  v.  Oodiran,  42  Ter. 
Civ.  App.  292,  98  8.  W.  1027;  t  Bullng  Case 
Law,  p.  87S,  and  nmneroni  cases  cdted  In 
notes. 

[4]  The  tacts  In  thia  case  npon  the  matmlal 
issues  are  imdiaputed.  B.  B.  Johnston  ac- 
quired tbe  mortgage,  for  which  he  paid 
$807.86.  There  la  notUng  In  the  evUenee  to 
Indicate  that  he  did  this  m^ly  or  for  an 
Improper  purpose.  While  a  conaidraCT  la 
alleged,  none  was  proven.  He  then  beld  a 
valid  <daim  for  four-flftha  of  that  amomit 
against  the  four-flfths  of  the  land  owned  by 
his  four  brothers.  Upon  their  failure  to  n- 
Imburse  him  for  the  sums  which  he  had 
expended  for  the  common  benefit,  he  bad 
the  right  to  subject  their  Interesto  to  tbe 
payment  of  tbe  debt  This  he  did  in  the  soit 
filed  in  1914.  There  la  nothing  in  the  record 
to  indicate  that  the  Judgmoit  procured  Id 
that  suit  was  irregular  or  Invalid.  At  tbe 
sale  which  followed  E.  B.  Johnston  bad  a 
legal  right  to  purchase  the  property.  Any 
other  joint  owner  might  have  exercised  the 
!  same  privilege,  and  the  purchaser,  whoever 
I  he  might  be,  would  take  the  property  free 
.  from  the  claims  of  the  former  owners,  who 
'  held  by  infaoitanoe  tram  fbtSr  deceased 
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brotber.  Tbdir  tight  oC  redemption  had  been 
foreclosed.  WttateTw  rlgbt  any  of  than 
might  thereafter  assert  would  depend  npon 
wnne  appropriate  agreement  regarding  the 
sale  and  purchase  under  the  judgment  ren- 
dered In  favor  of  B.  B.  Johnston.  While 
there  is  some  reference  in  the  pleadings  to 
an  agreement,  there  la  no  evidence  of  any 
which  could  legally  form  the  basis  of  a 
trust  In  favor  of  the  appellees.  The  offer 
of  contribution  made  In  this  proceeding 
comes  too  late. 

Whether  B.  B.  Johnston  purchased  for 
himself  alone,  or  for  himself  and  his  brother 
D.  J.  Johnston,  the  result  would  be  the  same 
In  so  far  as  the  Interests  of  tbe  other  Joint 
owners  are  eoocemed.  Whatever  title  B.  B. 
Johnston  acquired  by  his  purchase  he  shared 
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with  D.  J.  Johnston.  Bach  title  rested  upon 
the  same  judicial  proceedings.  GoonsAl  for 
the  appellees  concede  that  tbe  tttle  of  B.  B. 
Johnston  to  his  portion  of  the  land  is  valid. 
The  same  legal  basis  also  supports  the  title 
of  D.  J.  Johnston.  The  title  of  D.  J.  John- 
BtOD.  passed  to  tiie  appellant  vltboot  any 
QuallficatiMi,  and  is  equally  free  from  as- 
sault in  his  hands. 

We  are  of  the  opinion  that  the  appellant's 
assignments  shonld  be  sustained,  and  the 
judgment  should  be  reversed,  and  here  roi- 
dered  in  his  favor  for  the  title  and  possession 
ot  the  mtlre  30-acre  tract,  and  for  $150,  the 
agreed  value  of  the  rents  for  one  yrar.  It 
is  further  ordered  that  the  appellees  pay 
all  costs,  both  of  this  court  and  of  tbe  ooort 
below. 
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BANK  OF  COMMERCE  L  TRUST  CO.  V. 
BUCKINGHAM  et  al. 

(Supreme  Court  of  Tennessee.  May  28, 1^.) 

AppMl  SBi  «rror  ^=»I013— AllowaaM  by  ehtn- 
Mllor  of  attorney'i  fea  not  dliturbed. 

Where  a  chancellor  allowecl  an  attorney's 
fee  of  $2,000  for  aernces  performed  In  an  ac- 
tion to  have  a  will  construed  and  an  estate  set- 
tled, and  where  the  Bervices  were  performed 
under  the  eye  of  the  diancellor,  who  is  in  a 
position  to  appraise  the  worth  of  a  lawyer's 
■errices,  and  there  1»  a  difference  ot  opinion 
■mong  die  lawyem  te>ti4riiic,  the  allowanoi  by 
the  diancdlor  wUl  not  be  diatorbed. 

Appeal  tnm  Ohancer^  Court,  Sbell^  Coun- 
ty; I.  H.  Feres,  CbancelloT. 

Suit  by  the  Bank  of  Commerce  &  Trust 
Company  against  Miles  6.  BacUngbam  and 
others.  From  a  decree  of  the  (diancellor  fix- 
ing tbe  attorney's  fee,  the  executor  of  BOlea 
S.  Bucklngbam  appeals.  Affirmed. 

CT.  J.  McSpadden,  ot  Meoq^iU,  for  Bank  of 
Commerce  &  Trust  Co. 

A.  H.  Murray,  cC  Ifionphls,  for  Bncking- 
bam. 

QBEJEN,  J.  This  case  comes  before  ns  on 
the  appeal  of  the  executor  of  Miles  S.  Buck- 
ingham from  a  decree  of  the  chancellor  fixing 
the  fee  of  the  executor's  connseL 

The  diancellor  allowed  a  fee  of  $2,000.  The 
executor  and  its  counsel* Insist  that  a  fee  of 
$4,000  should  be  allowed.  We  hare  discussed 
the  facts  of  the  case  in  an  oral  opinion,  and 
It  is  not  necessary  to  detail  them  here.  It  Is 
sufficient  to  say  that  counsel  rendered  valu- 
able services  to  the  estate  and  that  the  moof 
shows  a  dlfiference  of  opinion  among  the  law- 


yers examined  u  witneaaeg  as  to  what  a 
proper  fee  would  be. 

A  bill  was  filed  In  the  chancery  court  of 
Shelby  county  f<a-  a  constractiai  of  ihe  will 
of  Miles  S.  Bnt^in^m  and  to  have  the  es- 
tate settled  In  that  court  Most  of  the  ser- 
vices for  wli!<3i  comptffisatlon  Is  claimed  were 
performed  in  that  case.  The  diancellor  took 
up  me  question  of  the  amount  of  connsd's 
fee  In  open  court,  and  the  various  parties 
and  the  lawyers  testl^Ing  w^  examined  be> 
fore  the  chancellor  and  their  testimony  pre- 
served In  a  bill  of  exceptims. 

In  Bank  r.  Wood.  12S  Tenn.  8»  140  W. 
31,  we  said : 

*^e  are  not  disposed  to  interfere  with  the 
sDowance  of  attorneys'  fees  in  the  lower  court, 
unless  we  can  see  that  some  injustice  has  been 
perpetrated.  Such  matters  are  to  a  great  ex- 
tent within  the  discretion  (rf  the  power]  court, 
and  we  will  not  Interfere  with  the  exerdse  ot 
that  diaeretion  unless  we  think  the  allowance 
made  Is  materislly  wrong.** 

As  stated  above,  tbe  work  of  the  execator's 
couDsel  was  chiefly  done  In  this  case  while 
pending  in  the  court  below.  It  was  done  un- 
der the  eye  of  the  dumcellor.  He  was  In  a 
portion  to  more  accurately  appraise  the 
worth  of  counsel's  endeavors  than  are  we. 

The  pr<H>er  amount  of  professional  compen- 
sation is  always  more  or  less  a  matter  of 
opinl<«.  The  proof  in  this  case  dev^ope 
nothing  more  than  a  diflerence  of  opinion 
among  able  lawyers. 

We  do  not  think  this  is  a  case  in  which  we 
would  be  justified  in  interfering  with  the  al- 
lowance fixed  by  the  chancellor.  On  the  con- 
trary, it  seems  to  us  a  case  in  which  the  gen- 
eral  rule  should  be  applied  and  the  chancel- 
lor's decree  allowed  to  remain  undisturbed. 

Let  the  decree  of  the  chancellor  be  af- 
firmed. 


^aVat  etiHr  mam  am  ubm  toplo  wd  KBT-MUHBBR  la  all  K«r-NamlMred  Dlcwti  uA  ladane 
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1.  CorperatloM  «s»681  (2)— FtnUi  Mrpm- 
tlM  owMt  •■•  ■■tH  It  nnpIlM  wHh  stat- 
■tat;  "dolBfl  fcaitewt." 

Althongb  AetM  ISTTr  e.  81,  Acta  ISM,  c 
122,  and  Acta  1806,  e  ^  conMniliig  terms  on 
which  corporatioDs  can  carry  on  bnsineu  in  the 
state,  were  passed  as  a  matter  of  public  poUcs, 
and  not  for  the  benefit  of  parties  sued,  before 
a  forei^  corporation  can  aae  on  a  contract 
made  and  performed  while  it  waa  nnauthorized 
to  do  basinesa  in  the  state  in  the  coaita  of  the 
Btate,  it  maat  comply  with  the  atatutea  concern- 
ing transaction  of  baaineaa  iriUdn  the  state  bj 
forugn  corporations. 

2.  Carporatlaas  «=>«42(l)— "Dolsg  baalaeaa^ 
ii  trBMaetiaa  af  anllaary  basinesa  oaatlaaoaa 
ia  ehanwlar. 

A  corporation  ia  "doing  bnainesa"  in  a 
atate  when  it  traasacta  therein  aome  anbatait- 
tial  portion  of  its  ordinary  business,  continuous 
in  character,  as  diatinguiabed  from  merely  cas- 
ual or  occasional  tranaactiona. 

Note.—For  other  definitions,  aee  Worda 
and  Phrases,  First  and  Second  Series,  Doing 
Business.] 

3.  Covrts  €:s>97< I)— Whether  traaaactlon  Is 
lateretata  commeroe  held  a  fedaral  qsestlon. 

Whether  a  tranaaction  by  a  foreign  corpo- 
ration ia  interatate  commerce,  as  distinguished 
from  huainess  done  In  the  state,  ia  a  .federal 
question,  on  whidi  decisions  of  the  federal  Su- 
preme Court  are  conclasive. 

4.  Corparalloas  «=>642(4)— Costract  aiarfe  la 
oae  atate,  subject  to  approval  by  oaa  party 
ia  wiftther,  held  lateratate  bualaesa. 

Where  contract  to  appraiae  property  in 
Tenneaaee  waa  made  in  Tennessee  by  an  lUinoIa 
corporation,  and  before  becoming  valid  had  to 
be  approved  at  the  office  of  the  Illinois  corpo- 
ration in  Chicago,  the  tranaaction  was  inter- 
state boalness  and  waa  not  a  tranaaction  of 
bosineaa  in  the  state  of  Tennessee  within  the 
statutes  respecting  foreign  corporattona. 

5.  Carpvratlaas  «=»68l  (2)— Traasactloa  of  la- 
traatato  bastaaaa  la  otfcar  nattara  withoirt 
eamplylag  with  statatea  held  nat  to  praveat 
a«tt  aa  lataratata  baslaaas. 

Although  a  foreign  corporation  la  guil^  of 
ourying  on  bnaaness  within  the  state  without 
complying  with  the  statotoe,  it  is  not  precluded 
by  tbia  from  anint  in  the  stata  courts  on  a 
contract  oonstitatinf  Interatate  baaineaa. 

8.  Coatraota  «si38(8)-CvManea  held  te  show 
a  naattaff  of  alada  OMMaralag  appraJsanant 
of  proper^. 

In  an  action  tor  the  agreed  price  of  servlcea 
under  a  contract  tor  Uie  appraisement  of  eertahi 
propaTt7.  evidMica  Md  to  ahow  that  the  minds 
of  tha  partiea  mat  concerning  the  appralaeraent 
of  all  the  proper^  Involved. 


IXOTD  TH0HA8  CO.  r.  OBOSVENOB  669 
(S»  aw.) 

7.  Cantraota  «»28(3)— EvMaaea  hald  to  akow 
aaflMaat  aattlai  of  niada  oa  aataro  of  aarv- 

loaa  to  be  parferned. 

In  an  action  on  a  contract  for  the  appraise- 
ment of  certain  property,  evidence  held  to  show 
a  sufficient  meeting  of  the  minda  of  the  {lartiea 
on  the  nature  and  character  «t  tha  aervice  to 
be  performed. 


Api;>eal  from  Chancery  Coort,  Sh^r  Goon- 
ty;  L  H.  PereBf  Chauc^or. 

Suit  tiy  flie  lio^  Ttumam  Oonqtany 
againat  C.  N.  Oroavaior.  From  decree  In 
UivcT  of  defendant,  ccHntdalnaut  appeals. 

Reversed  and  decree  entered  for  complainant 

Banks  &  Harrelson,  of  Memphis,  for  Lloyd 
Thomas  Go. 

Bandol^  &  Baud<Apbt  of  Mempbln^  for 
Groarenor. 

HALL,  J.  The  bill  In  this  cauae  waa  filed 
by  complainant  against  defendant  to  recover 
the  sum  of  92,290.03.  Complainant  is  a  for- 
eign corporation  with  Its  general  offices  locate 
ed  in  the  city  of  Chicago,  state  of  lUlnoia, 
and  la  engaged  In  the  boalneea  of  appraising 
prf^iierty. 

On  January  18,  1919,  the  complainant  en- 
tered Into  a  contract  with  the  defendant, 
Groavenor,  who  la  a  resident  of  Uemidils, 
Tenn.,  ay  the  terms  of  which  complainant 
agrted  to  appraiae  for  Groavoior  certain  real 
estate  belonging  to  the  estate  of  the  late 
Napoleon  Hill,  altnated  at  Mammoth  Springs, 
Ark.  The  contract  waa  aoUdted  by  the 
traveling  representative  of  complainant  from 
Grosvenor  at  Memfdiis.  It  was  agreed  and 
nnderatood  between  the  defaidant  and  com- 
plainant's repreaentattTei  at  the  time  the 
contract  vaa  reduced  to  writing  and  signed 
by  the  defaodant,  13iat  it  was  not  to  be  bind- 
ing npon  complainant  until  It  had  been  duly 
approved  and  accepted  by  It  at  Ite  general 
office  In  the  city  of  Chicago;  In  fact,  It  Is 
so  stipulated  in  the  face  of  the  ctmtract. 
After  being  reduced  to  writing  and  signed 
by  the  defendant.  It  was  forwarded  by  com- 
plainant's representative  to  ita  general  office 
at  Chicago,  and  on  January  20,  1919,  was 
duly  aoe^ted  and  approved  by  complainant 
and  defendant  notified  of  Ita  acceptance. 

The  reason  which  prompted  the  defendant 
to  have  an  appraisal  made  of  said  property 
was  that  there  was  to  be  a  sale  of  said  profh 
erty  for  dlTtdon  among  the  helra  of  Napoletm 
HIU*  deceased,  and  defendant,  being  a  aon- 
inJaw  of  HUl,  waa  omtemplatlng  bidding 
cn  the  property  at  the  sale,  and  being  nn- 
Aimlllar  with  Its  value,  contracted  with  the 
complainant  to  malce  an  appraisal  of  the 
property  to  guide  him  In  bidding  on  the  same. 
TbB  proiKrty  of  the  Hill  estate  at  Mammoth 
Springs  ctmalBted  of  a  roller  mill,  hotel,  a 
number  of  storehouses,  gin,  cotton  mill  ware- 
house,  and  some  reaidencea.  The  ccmtract 
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ezpresaly  provided  tor  tbe  appraisal  of  tbe 
roUer  mill,  and  It  was  agreed  between  the 
parties  that  such  other  property  belonglnc 
to  the  estate,  and  located  at  Mammoth 
Springs,  sboold  be  appraised  by  complainant, 
as  defendant  might  desire  appraised,  and  It 
was  agreed  that  defendant  would  have  such 
other  of  the  property  as  he  might  desire 
appraised  pointed  out  to  complainant's  engi- 
neer npon  his  arrival  at  Mammoth  Springs 
to  secure  the  necessary  data  to  be  used  In 
ai^ralslng  the  roller  miU.  It  was  agreed 
that  complainant  should  have  66  cents  for 
each  $100,  "new  replacement"  value  put  on 
the  proper^  by  complainant,  which  should 
be  paid  by  defendant  within  five  days  after 
the  delivery  of  the  appraisement  to  him. 
The  "new  replacement"  value  is  the  amount 
it  would  cost  to  replace  the  property  new 
at  the  date  of  the  appraisaL  Complainant 
was  also  to  put  on  the  property  a  "sotmd" 
value,  which  is  its  actual  fair  cash  value, 
after  making  necessary  allowan(»s  for  de- 
preciation, and  also  a  "prewar"  valu^  which 
was  Its  actual  fair  cash  value  as  of  date 
March  1,  1913.  In  the  event  the  values  ex- 
ceeded $200,000,  then  complainant  ahoukl 
have  60  cents  on  each  $100,  "new  replace- 
ment" value.  It  was  further  stipulated  that 
complainant  should  make  tbe  appraisal  and 
deliver  its  report  to  defendant  <hi  or  before 
March  6,  1919. 

It  Is  not  disputed  that  the  ai^raisemtot 
was  made  by  complainant  according  to  the 
terms  of  the  contract,  except  in  tme  particular 
to  be  hereinafter  mentioned;  and  that  the 
appralsemmt  was  delivered  to  d^endant  in 
April,  1919,  which  was  after  the  time  aped- 
fled  In  the  contract  for  delivery,  bat  no 
question  is  made  by  the  defendant  on  account 
of  complainant's  failure  in  this  r^ard. 

The  two  defmses  set  up  by  defendant  to 
complainant's  ri^t  to  recover  upon  said  con- 
tract are:  (1)  That  complainant,  at  the  time 
said  contract  was  oitered  Into,  was  a  foreign 
corporation  doing  business  In  the  state  with- 
out having  complied  with  the  provisions  of 
chapter  31,  Acts  of  1877.  chapter  122,  Acts  of 
1891,  and  chapter  81,  Acts  of  1895,  reflecting 
foreign  corporatlcms,  and  was  therefore  not 
entitled  to  enforce  said  c<nitract  in  the  rourts 
of  the  atRts);  and  (2)  that  if  complainant 
cOTdd  recover  at  all.  tt  could  only  recover  up- 
on a  quantum  meruit,  as  the  minds  of  the 
parties  to  the  contract  did  not  meet  as  to  the 
work  to  be  performed  by  complainant. 

Tbe  chancellor  decreed  that  complainant 
was  not  entitled  to  recover  of  the  defendant, 
because  it  had  not  complied  with  the  pro- 
visions of  the  statutes  hereinbefore  referred 
to  respecting  foreign  corporations  at  the  time 
tbe  contract  with  defendant  was  entered  into 
and  the  service  performed,  and  dismissed 
complainant's  bill.  From  this  decree  com- 
plainant haa  appealed  to  this  court,  and  has 
assigned  fba  action  of  tb«  diaacdlor  <br 
6m». 


The  evidence  shows  that  after  the  con- 
tract vraa  received,  approved,  and  accepted 
by  complainant  at  Its  home  office  in  the  city 
of  Ghicago,  it  sent  one  of  its  appraising  en- 
gineers, Hwry  P.  Mollarus,  to  Mammoth 
Springs,  to  secure  data,  notes,  diagrams,  and 
other  Informatlim  necessary  to  oiable  com- 
plainant to  make  a  report  as  to  the  value 
of  said  property.  Mollarus  performed  this 
service  by  measuring  tbe  buildings,  ma  king 
drawings  of  them,  counting  and  estimating 
the  various  kinds  of  material  In  them,  and 
the  quantity  of  same,  including  the  excava- 
tions, masonry  work,  number  of  bride  in  the 
walls,  carpentry  work,  mill  work,  plumbing, 
etc ;  and  after  this  was  done  he  sent  tills 
data  to  complainant's  office  at  Chicago,  where 
tbe  same  was  assembled,  the  valuations  of 
tbe  property  worked  out,  and  a  rei>ort  of 
said  values  fcnrmulated, 'which  was  then  fop> 
warded  to  the  defendant  at  Memptds.  It  is 
not  controverted  that  in  order  to  make  tbe 
appraisal  it  was  necessary  for  complainant 
to  send  one  of  its  engineers  to  the  situs  of 
the  property  to  secure  tbls  data.  It  Is  fur- 
ther undisputed  that  no  part  of  the  work 
necessary  to  make  said  appraisal  was  dona 
in  the  state  of  Tennessee.  It  appears,  how- 
ever, that  In  the  year  1919  tbe  complainant 
entered  Into  11  other  contracts  with  parties 
in  Tennessee,  and  made  11  similar  appraisals 
of  property  situated  In  T^messee,  during 
said  year,  5  of  which  were  made  In  the  dty 
of  Memphis,  and  during  the  10  years  of  its 
corporate  existence  it  has  made  about  100 
appraisals  of  property  in  Tennessee.  It  is 
further  undisputed  thajt  complainant  had 
not  compiled  with  the  statutes  of  this  state 
respecting  foreign  corporations  at  the  time 
these  contracts  were  made  and  pesformed, 
including  the  one  now  Involved. 

[1]  It  la  weU  settled  In  this  state  that  a 
foreign  corporation  whldi  has  not  compiled 
with  Its  statutes  prescribing  the  terms  upon 
which  said  corporation  may  do  business  In 
the  state  cannot  enforce  any  contract  in 
the  courts  of  the  state  made  and  performed 
while  such  corporation  Is  unauthorized  to 
transact  business  therein.  Lumber  Co.  t. 
Thomas.  92  Tenn.  687,  22  S.  W.  743;  Har> 
ris  V.  Light  Co.,  108  T&m.  246,  67  S.  W. 
Sll ;  Lumber  Go.  v.  Moore,  126  Tenn.  313, 
148  S.  W.  212;  Cnnnyngliam  v.  Shelby,  186 
Temi.  176,  188  S.  W.  U47,  L.  R.  A.  1017B, 
672;  Association  v.  Cannon,  99  Tenn.  344. 
41  B.  W.  1054;  Insurance  Ca  v.  Kennedy,  96 
Tfflin.  711,  36  S.  W.  709;  Proi)«ty  Co. 
Nashville,  114  Tenn.  213,  84  S.  W.  810;  Heat- 
ing Co.  V.  McKnight,  140  Tenn.  664,  206  S.  W. 
419. 

Tbe  statutes  respecting  the  terms  upon 
which  foreign  corporations  may  do  business 
In  tbe  state  were  passed  as  a  matter  of 
public  policy,  not  so  iQucb  for  tbe  benefit 
of  tbe  parties  sued,  as  In  the  interest  of  the 
people  at  large. 

[2]  A  corp<MrattoB  la  doing  business  In  a 
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state  wben  It  tr*nsacti  therein  some  ■obetan- 
tlal  portion  of  Iti  ordinary  bmbtesa,  cootln- 
uona  In  character  as  distinguished  from 
merely  canial  or  oeearif»al  transactions. 
Amusement  Oo^  t.  Albert,  128  Tenn.  417,  161 
8.  W>  488. 

In  the  tnstant  cam  U  la  Inalstad  tliat  the 
ordinary  bmlnesa  of  the  complainant  was 
the  making  of  appraisal*  on  pnverty,  and 
the  sending  <a  Us  representatiTe  Into  Teor 
nessee  to  solldt  amtracts,  and  later  other 
repreeentattTes  to  gather  the  dats  necessary 
for  making  said  appialsala,  was  the  doing  of 
a  substantial  portifm  d  Its  ordinary  bnstness 
within  the  state.  This  Is  the  question  pre- 
senled  for  determination. 

In  the  case  of  Holder  t.  Anltman.  Mfller 
A  Co..  160  U.  8.  81.  18  Sup.  Gt  280,  42 
Ed.  069,  it  was  held  that  under  a  statute  of 
the  state  of  MlfhlgW"  making  Told  all  con- 
tracts made  to  that  state  by  any  fWeign  cor- 
poration, whldi  had  not  filed  its  articles  ot 
assodatlon  and  paid  its  frandilse  tax,  a  cfHi- 
tract  made  elsewh^n  than  in  Mirhigan  Is 
valid,  althoa^  It  was  to  be  perfbrmed  In 
that  state.  It  was  also  held  In  that  case  that 
a  contract  Is  made  when,  and  not  before.  It 
has  been  executed  and  accepted  by  both  paz^ 
ties,  so  as  to  become  binding  uptm  both,  and 
that  a  contract  signed  In  the  state  of  Michi- 
gan by  the  parties  (one  of  whom  was  a  for- 
elgn  cOTporatlon  which  signed  by  Its  agent) 
stipulating  that  it  should  not  be  valid  until 
approved  at  the  principal  office  of  the  cor- 
poration in  Ohio  was  not,  when  so  approved 
In  Ohio,  a  contract  made  in  Michigan,  with- 
in its  statute  invalidating  contracts  by  for- 
tAgn  corporations  which  had  not  filed  their 
articlea  of  assodatlon  and  paid  s  franchise 
tax.  The  court  held  that  the  plalntltTs  busi- 
ness, as  carried  on  in  pursuance  of  such  a 
contract,  was  an  interstate  commerce  busi- 
ness, and  that  the  plaintiff  was  not  subject 
to  the  aforesaid  statute;  and  the  statute, 
In  so  far  as  it  appUed,  or  purported  to  apply, 
to  foreign  «)rporation8  like  the  plaintiff, 
which  were  doing  an  interstate  commerce 
bnsinesB,  was  In  conflict  with  the  provisions 
of  the  Constitution  of  the  United  States  au- 
tiborlzing  Congress  to  regulate  interstate 
commerce. 

[U  It  vas  hdd  hy  this  court  in  Heating  & 
Ventilating  Co.  t.  BAcKnl^t  ft  Mens,  140 
Teott.'  663,  205  8.  W,  419,  that  whether  a 
transactbrn  by  a  foreign  corporation  la  in- 
terstate commerce,  as  distinguished  from 
doing  business  in  the  state,  is  a  fednal  ques- 
tion, on  which  decisions  of  the  federal  Su- 
preme Court  must  be  followed  by  the  state 
courts. 

[41  It  Is  dear,  thwefiire^  Qiat  under  the 
holding  cC  the  Supreme  Court  of  the  United 
States  In  the  owe  of  Holder  t.  Anltman, 
Miner  ft  Co.,  supra,  the  contract  sought  to 
ife  enforced  In  the  Instant  cause  was  not  a 
Tmnrssnn  contract,  but  an  Illinois  contract. 


This  being  true,  the  service  to  be  pwftormed 
by  cmnplalnant  was  not  an  Intrastate  trans- 
actlMi,  but  an  interstate  transaction,  and 
our  statutes  respecting  foreign  corporations 
have  no  application  to  it.  Gwigress  alone  has 
the  power  to  regulate  Interstate  commerce. 
This  case  is  clearly  dlsttngulshable  from 
Amusement  Oo.  v.  Albert,  supra.  The  con- 
tract lUTOlved  tai  ttiat  case  vas  made  In  tiie 
state  and  was  perf(»in«d  In  the  state. 

[f  ]  But  it  Is  saM  that  complainant,  having 
^tered  Into  other  contracts  with  parties  In 
Tennessee  tm  the  appraisal  of  property  aito- 
ated  in  said  stat^  and  actutOIy  sent  its  agmt 
Into  the  state  to  gather  data  necessary  to  en- 
able It  to  make  said  appraisals,  was,  as  to 
such  contracts,  engaged  In  carrying  on  busi- 
ness In  the  state  In  vlolatliHi  of  Its  statutes 
respecting  foreign  corporations,  and  there- 
fore cannot  enforce  tbo  contract  In  ques- 
tfon  in  the  oourts  of  the  state. 

We  do  not  dUnk  this  c(Hitentton  Is  well 
grounded.  If  It  be  conceded  that  the  other 
contracts  entered  into  by  complainant  with 
parties  in  the  state  for  the  appraisal  of  prop- 
erty situated  In  the  state,  and  the  sending  of 
its  agent  here  to  gather  data  necessary  to  en- 
able it  to  make  iradi  appraisals,  amounted  to 
a  carrying  on  of  a  portion  of  its  ordinary 
business  in  the  state,  that  fact  could  not 
operate  to  prohibit  complainant  from  en- 
forcing the  contract  In  question,  since  such 
contract  was  an  Int^tate  transaction  and  is 
protected  by  the  Interstate  commerce  clause 
of  the  federal  Constitution.  Mertlns  v.  Hub- 
beU  Publishing  Ca.  190  Ala.  311,  67  SoutK. 
276. 

[6]  As  to  the  contention  of  defendant  that 
in  no  event  can  complainant  recover  for  the 
entire  service  performed,  but  only  upon  a 
quantum  meruit,  because  the  minds  of  the 
parties  did  not  meet  on  the  service  to  be 
performed,  we  are  of  the  opinion  that  this 
contention  is  not  sustained  by  the  proof. 

It  Is  insisted  by  defendant  that  it  was  not 
within  the  contract  that  complainant  should 
appraise  the  cotton  mill  warehouse,  and  that 
complainant  cannot  recover  for  its  appraisal, 
and  the  decree  of  the  chancellor  should  be 
modified  accordingly. 

It  Is  shown  the  testimony  of  Mr.  Kir* 
bwg,  tb»  representative  ct  the  complainant, 
who  negotiated  tbe  contract  with  defoidant, 
that  It  was  agreed  that  defendant  would 
have  his  manager  at  Mammoth  Springs  to 
point  out  the  prcq^erty  he  wanted  appraised. 
In  addition  to  the  roller  mill,  wben  complain- 
anf  s  engineer  arrived  on  the  ground  to  se- 
cure data  for  appraising  the  ndler  mllL 
This  is  not  denied  by  the  defoidanL 

Mr.  Bfollarus,  complalnant^s  ei^ineer,  tea* 
tlfled  that  when  he  bad  about  finished  secur- 
ing the  necessary  data  tor  the  appralsonent 
ot  the  roller  mill,  he  wmt  to  Memphis  and 
saw  defendant  In  regard  to  the  appralsemokt 
of  the  remainder  of  the  prc^ertr*  He  says 
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that  detotdftot  told  him  that  he  would  com- 
muDlcate  vith  his  numager  at  Hammoth 
Sitrings.  and  hars  blm  to  ahow  blm  (MoUaros) 
the  other  property  he  wanted  ai^raised.  and 
MoUartM  says  that  Mr.  Bdlamy  (defoidanfs 
manager)  did,  on  his  return  to  Mammoth 
Springs,  point  out  to  him  the  other  property, 
which  the  defendant  wanted  apivalsed,  in- 
truding the  cotton  mill  wartiiouse.  Mr.  Bel- 
lamy was  not  offered  as  a  witness  to  con- 
tradict die  Btatwneait  of  Hr.  Mollarus  oif  this 
point  Mr.  Mollams  farther  testified  th^t 
defendant  came  to  Mammoth  Springs  while 
he  was  securing  the  necessary  data  for  the 
appraisement  of  the  storefaoosee  and  cotton 
mill  wBiehonae,  and  that  he  (Mollarus)  had 
a  conversation  with  him  hi  his  room  at  the 
batek  pertaining  to  the  aptwaisement  of  the 
proper^,  and  that  dtfendant  told  htm  that 
be  wanted  fiie  property  appraised  as  low 
as  It  was  possible,  as  be  wanted  to  hid  on 
It  at  the  sale;  that  with  regard  to  the  cot- 
ton  mill  warehmise  defendant  stated  that  Hiat 
prop^ty  was  not  of  great  valuer  bnt  be  want* 
ed  a  value  placed  om  it  so  that  he  would  know 
how  to  bid  on  It. 

Mr.  Ktrberg  tesUfled  that  he  saw  the  de- 
fOidant  In  Manpbla  In  May,  ldl9,  after  the 
appraisement  was  completed  in  April  ot  that 
year,  and  that  the  only  cmnplalnt  deifendant 
made,  at  that  time,  of  the  appraiaemrat  was 
that  the  appraiser's  fee  was  larger  than  be 
expected  and  thought  some  reduction  should 
be  made.  He  offered  to  pay  the  complain- 
ant f 1,800  in  settlement  of  Its  fee.  KlrbeiK 
says  that  in  that  conversation  defendant  ad- 
mitted that  he  Instructed  Mr.  Mollarus  to 
Include  the  cotton  mill  warehouse  In  the  ap- 


praisement, but  that  cftnqilalnaiit  bad  placed 
a  higher  value  on  it  than  bo  thought  was 
fhir. 

[7]  It  Is  also  In^sted  by  defendant  that  the 
minds  of  the  parties  did  not  meet  on  the  na- 
ture and  character  of  the  service  to  be  per- 
formed, t>ecanBe  he  did  not  understand  that 
he  was  to  pay  complainant  for  making  the 
appraisement  on  the  basis  of  a  "new  !»■ 
plac^ent"  valnation.  He  says  be  only 
wanted  a  "sound"  value  placed  (m  the  inrap- 
erty,  and  that  be  undenttood  that  complain- 
ant's compensation  was  to  be  based  oa  snch 
a  value. 

We  do  not  think  this  contention  is  sus- 
tained by  the  proof.  The  cwtract  expressly 
sttpulated  that  complalnanfs  oompensation 
for  maldng  tbe  appraisement  was  to  be  based 
on  tbe  **new  r^acement"  ralne.  Fartbov 
more,  notwlthstaadtog  the  appraisement  was 
made  and  rqmrt  tbere<rf  was  soit  to  tbe  de- 
fmdant  by  complainant  ta  AprU,  101&,  be 
never  made  any  complaint  that  be  did  not  nn- 
derstand  tbe  terms  of  fbe  contract  as  to  tbe 
oompensation  whldi  complainant  tfionld  re- 
ceive for  tbe  work;  In  fact,  be  made  no  com- 
plaint wbatev^  ontU  some  time  In  May,  ISIS, 
and  then  only  Inalsted  that  complainant's 
bill  for  tbe  swlce  «nxeded  bis  expactatlonB, 
and  that  too  blg^  a  valuation  had  beoi  placed 
on  the  <»tton  mill  war^ou9e.  Tbe  proc^ 
however,  foils  to  show  that  the  valuation 
placed  on  tbe  cott<m  mill  warehouse  was  ex- 
orbitant 

It  results  that  the  decree  of  tbe  chancellor 
will  be  reversed,  and  a  decree  will  be  enter- 
ed here  In  favor  of  complainant  for  the 
amouitt  sued  for,  with  Interest  and  costs. 
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(Snpreme  Court  of  Arkansas.    July  4,  1021. 
Bebearins  Denied  Sept.  28,  1921.) 

1.  iRdlefRMt  asd  iaformatloa  ^s>83  — Aoom- 
sory  after  the  fact  aufflo)«iitIy  diarged. 

^tfain  OraTford  &  Moaea*  Dig.  {  2310,  de- 
fining accessory  after  the  fact,  held,  active  con- 
cealment from  magistrate  of  commission  of 
murder  was  sufficiently  charged  by  indictment, 
though  merely  alleging  that,  with  full  knowl- 
edge that  another  had  committed  the  crime,  de- 
fendant did  willfully,  anlawfnDy,  and  felonious- 
ly harbor,  protect,  and  coDceal  the  crime. 

2.  Indictment  and  Informatlan  «=>85  —  Facts 
eonstitutino  concaalment  af  orinia  need  not 
ta«  recited. 

Under  Crawford  &  Mfoses*  Dig.  %  301S,  stat- 
ing tbe  reqnisitea  of  an  indictment,  an  indict- 
ment of  one  for  being  an  acceaaory  after  the 
fact  need  not  recite  ttte  facta  conetitntbig  the 
cDDcealment  of  crime  idiarged. 

3.  Criminal  law  ^»82-^ndBnie>t  vt  ooavlctioa 
of  principal  Immediately  admissible  aaalost 
aoosasory  after  the  feet. 

On  trial  of  one  for  being  acceaaory  after 
the  fact  to  the  crime  of  murder,  judgment  of 
coDTictlon  of  another  for  the  murder  is  admia- 
eible  as  prima'  facie  evidence  of  tbe  truth  of 
its  recital,  though  time  for  appeal  or  for  mo- 
tion for  new  trial  has  not  expired. 

4.  Criminal  law  €=>82— Finding  of  criminal  par- 
pose  of  alleged  acceesory  after  the  faot  war- 
ranted. 

Evidence  on  prosecution  for  being  accessor; 
after  the  fact  to  the  crime  of  murder  held  to 
warrant  finding  that  it  was  defendant's  pur- 
pose to  shield  the  principal  from  detection  and 
arrest. 

5.  Jury  ^33(3)— Right  of  accused  tft  trial  by 
Jary  of  coun^  not  violated. 

There  ia  no  violation  of  the  guaranty  of 
Const,  art  2,  }  10,  that  accused  shall  enjoy 
right  to  a  trial  before  a  jury  of  the  county  of 
the  crime,  because  of  Acts  1885,  p.  219,  §  6. 
which  divided  a  county  into  two  districta,  and 
provided  that  the  drcolt  courta  established  in 
the  respective  districts  shall  be  aa  diatinct  from, 
and  have  the  same  relation  to,  each  other  as 
if  they  were  in  different  counties,  being  amend- 
ed by  Acts  1921,  No.  282,  by  addition  of  the 
proviso  that  in  selecting  juries  in  special  ve- 
nires in  said  circuit  courts  in  either  of  said  dis- 
tricts of  said  county  the  judge  may  direct  the 
selection  of  the  venire  from  either  or  both  dis- 
tricts. 

6.  Criminal  law  «=»I035(6)— Objection  to  ab- 
aesoe  of  enter  for  special  venire  not  avail- 
able for  flrat  time  oa  appeal. 

Objection  that  under  Act  1021.  No.  SS2,  be- 
fore a  special  venire  can  be  summoned  from 
one  district  of  a  eoonty  to  serve  in  another, 
the  judge  must  have  ordered  it,  is  not  available 
for  tbe  firat  time  on  appeal. 

7.  HoMMda  «»300(l}-8alf-d«reaaa  In  realst- 
faia  arrest  eet  nude  out. 

Statement  that  the  officer  whom  one  killed 
while  resisting  arrest  for  commission  of  felony 


KEBBT  V.  8TATB  878 
(sti  B.w.> 

*  was  bringing  hla  gun  to  his  abonlder  d^  not 

(Ne.  84.)        make  a  case  oi  sdf-defense  requiring  instruc- 
tion thereon. 


Appeal  from  Clrcait  Oourt,  Pialile  Connty ; 
Geo.  W.  Olark,  Jodge. 

S.  A.  Verry  and  Tom  Comall  wen  convict 
ed  of  being  acceasories  after  the  ftict  to  tbe 
crime  of  murder,  and  appeal.  Afilrmed. 

Brundldge  &  Neelly,  of  Searcy,  for  appel- 
lants. 

J.  S.  UUey,  Atty.  Geo.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  ABSt,  Attys.  Gen.,  for 
the  State. 

SMITH,  J.  Appellants  were  separately  In- 
dicted and  tried.  The  Indictments  are  identi- 
cal, and  charge  each  appellant  with  the  crime 
of  being  an  accessory  after  the  fact  to  the 
crime  of  murder  In  the  first  degree.  They 
were  convicted,  and  the  punishment  of  each 
fixed  at  10  years  in  the  p^itentiary.  The 
proceedings  at  tbe  trial  below  are  so  nearly 
identical  that  the  appeals  have  been  briefed 
together  as  a  single  rase. 

The  indictment  against  the  appellanl  Terry 
reads  as  fidlowa: 

"Tbe  grand  jury  of  Nortbem  dlstrirt  of  Prai- 
rie county,  in  tbe  name  and  by  authority  of  the 
state  of  Arkanaaa,  accuse  S.  A.  Terry  of  the 
crime  of  accessory  after  the  fact  to  murder  in 
the  first  degree  committed  as  follows,  to  wit: 
The  said  Robert  t-ong,  in  the  county,  district 
and  state  aforesaid,  on  the  14th  day  of  Febru- 
ary, A.  D.  1921,  unlawfully,  feloniously,  and 
with  malice  aforethought,  with  deliberation  and 
premeditation  did  kill  and  murder  one  Alfred 
Oliver,  by  shooting  him,  the  said  Alfred  Oliver, 
with  a  gun  then  and  there  loaded  with  gunpow- 
der and  leaden  bullets,  and  had  and  held  in  the 
hands  of  him,  the  said  Robert  Iiong,  and  that 
jthe  said  S.  A.  Terry,  after  said  crime  of  mur- 
der had  been  committed,  and  with  full  knowl- 
edge that  the  said  Robert  Long  bad  commit- 
ted said  crime  of  first  degree  murder  as  afore- 
said, did  then  and  there  willfully,  unlawfully, 
and  feloniooaly  harbor,  protect,  and  conceal 
said  crime  as  afbressid,  against  the  peace  and 
dignity  of  the  state  of  Arkansas." 

The  sufBclency  of  this  indictment  Is  ques- 
tioned both  on  demurrer  and  by  a  motion  In 
arrest  of  judgment. 

The  indictment  against  appellant  Cornall 
is  Identical  except  the  use  of  his  name  Instead 
of  that  of  appellant  Terry. 

At  each  trial  the  record  of  the  conviction 
of  Long  was  read  in  evidence.  The  trial  of 
the  appellant  Terry  was  had  tbe  day  after 
that  of  Long.  Objection  was  made  to  the 
Introduction  of  the  Judgment  of  conviction 
against  I<ong  for  the  reason  that  Long  had 
3  days  within  which  to  file  a  motion  for  a 
new  trial  and  60  days  within  which  to  ap- 
peal, and  that  the  Judgment  could  not  become 
final  until  tbe  explratloa  of  that  time.  Ob- 
jection was  also  made  and  exceptions  saved 


^ssFor  other  casM  see  aame  topie  and  KBT-NUM BSR  la  all  Key-NomtMred  Dlgaats  aod  Indena 
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to  the  action  of  tbe  coart  In  permitting  the 
attorney  who  defended  Long  to  testify  that 
there  wonid  be  no  at^peal  In  Long's  case. 
Long  was  convicted  <ME  murder  to  the  first 
degree  and  given  a  life  sentence  In  the  pen- 
itentiary. 

The  trial  occurred  In  tbe  Norttiexn  district 
of  Prairie  county,  and  In  making  np  the  Jury 
Jurors  residing  In  the  Sonthun  district  of 
the  county  wen  accepted.  Bzceptlons  w«re 
"Saved  to  the  action  of  the  court  in  holding 
these  Jurors  competent. 

■  After  the  Introduction  of  the  record  of 
Long's  conviction  the  first  witness  to  testify 
was  Long  himself.  Long  was  asked  if  he 
knew  wliat  liad  become  of  Alfred  Oliver,  the 
person  alleged  to  have  been  killed  by  him. 
Objection  was  made  to  this  question  "because 
the  same  Is  a  matter  of  record  evidence,  and 
the  record  Is  the  best  evidence  of  that  fact.** 
In  passing  upon  this  objection  the  court  said: 

"I  am  going  to  IsBtruct  the  jury,  gentlemeD, 
when  we  reach  that,  that  tbe  iDtroduction  of 
that  record  constitutes  a  prima  fade  case  of 
murder  In  the  first  degree  as  against  Bobert 
Loug,  and,  unless  there  be  testimony  contradic- 
tory of  that  record,  that  that  is  sufficient  to  es- 
tablish that  allegatiOD  in  the  indictment  of  the 
murder  of  Oliver  by  Long,  tbe  witoess  now 
on  the  witness  stand.  What  else  do  yon  want 
now  at  this  time?" 

The  state  asked  witness  Long  nothing  about 
the  circumstances  of  the  killing,  but  bad  him 
relate  what  had  happened  after  tbe  killing  oc- 
curred, and  a  most  gruesome  story  was  told. 
Long  was  engaged  In  tbe  illicit  manufacture 
of  moonshine  whisky,  and  after  killing  Oliver 
— to  whom  he  referred  as  the  "detective"— 
he  loaded  the  corpse  into  a  wagon,  covered  It 
with  Quilts  and  bales  of  hay,  and  left  his 
home,  where  the  killing  occurred,  about  dark. 
He  drove  to  the  home  of  Terry,  a  distance  of 
about  17  miles,  where  he  arrived  about  11 
p.  m.  He  awakened  Terry,  and  as  soon  as 
Terry  came  out  where  the  wagon  was  ad- 
vised him  that  "We  have  got'a  detective  out 
here,  and  I  want  you  to  help  me  secrete  him." 
Appellant  Comall  was  called  on  by  Terry  to 
assist,  and  tbe  corpse  was  loaded  Into  a  boat 
and  carried  out  into  a  creek  and  thrown  Into 
the  water  after  a  large  rock  had  been  fasten- 
ed to  the  body.  Other  details  were  related 
by  Long  whicdi,  If  true,  fully  warranted  the 
Jury  In  finding  that  both  Terry  and  Comall 
had  consciously  assisted  In  the  attempt  to 
cover  up  the  evidence  of  Lcmg's  crime.  They 
admit  tills  to  be  true,  but  attempt  to  excuse 
their  conduct  1^  stating  that  they  were  co- 
erced and  Intimidated  by  Long;  that  ihef 
were  naked  by  members  of  seandiing  parties 
if  they  knew  anything  abont  the  disappear^ 
ance  of  Oliver,  and  denied  that  they  did. 
This  th^  also  admit,  but  explain  that  con- 
duct by  saying  that  th^  fc^  silent  and  de- 
nied their  knowledge  of  the  crime  because 
Long  had  stated  he  would  klU  them  both  if 


th^  told  what  tfa^  knew,  and  that  Ma  part* 
ner  Bridges  would  UU  ttafiBH  tf  he  fitlled  to 
do  so.  Tliey  stated  that  as  som  as  Bridges 
and  Long  were  taken  into  custody  and  they 
no  longer  feared  for  their  safety  they  UAA 
what  they  knew  and  canried  tiw  aeardilnf 
party  to  the  creek  whm  the  body  of  Oliver 
was  found.  Bridges  blmaelf  testlllad.  He 
was  presHit  at  the  kUIlng,  and  stated  that 
after  the  corpse  vas  put  into  the  wagon  Long 
got  a  tow  sack,  into  which  he  put  tbe  blood 
and  brains  of  the  deceased  which  had  been 
scattered  over  the  fioor.  Ttilm  sack  and  tbe 
Uoody  blankets  were  burned  at  Terry's  home. 

Just  before  the  conduslou  of  the  cross- 
examination  of  the  witness  Long  counsti  for 
appellant  Terry  asked  the  witness  If  be  killed 
Oliver  In  self-defenssu  The  court  sustained 
an  objection  to  tlils  qaestion,  htridlng  that  tha 
witness  could  not  express  bis  opinion  as  to 
what  constltnted  seU-defense,  hot  Uiat  he 
might  teu  what  was  dcme.  Thereupon  comi- 
sel  asked  tbe  witness,  "What  was  Oliver  do- 
Ing  when  yon  shot  him?"  The  following 
questions  and  answers  then  appear  In  the 
Mil  of  exceptions: 

"A.  Raising  his  gun.  (The  witness  then 
made  a  motion  with  both  of  hia  hnods  sbowing 
Oliver  bringing  his  shotgun  up  to  his  shoulder 
or  bringing  it  up  in  a  shooting  position.)  Q. 
Who?  A.  Alfred  Oliver.  Q.  Who  on3  A. 
Me," 

This  concluded  the  cross-examination  of 
the  witness,  and  there  was  no  other  effort 
made  to  show  that  the  killing  of  Oliver  was 
justifiable. 

Exceptions  were  saved  to  the  action  of  the 
court  in  giving  and  In  refusing  to  give  a 
number  of  Instructions. 

[1]  The  objections  to  the  Indictment  are 
that  it  does  not  charge  tbe  appellants  with 
concealing  the  commission  of  the  offoise  of 
murder  from  a  magistrate,  nor  does  It  allege 
that  appellants  harbored  and  protected  Long, 
tbe  person  charged  with  its  commlsrion.  and 
further  that  the  Indictment  Is  Indefinite  in 
its  auctions  as  to  the  acts  of  appeUants 
which  constituted  the  concealment  of  the 
crlma 

The  statute  under  whlcSi  the  prosecDtlons 
were  oondncted  reads  as  follows: 

"Ad  accessory  after  the  fact  is  a  person  who, 
after  a  full  knowledge  that  a  crime  has  been 
committed,  conceals  it  from  the  magistrate,  or 
harbors  and  protects  the  person  charged  with 
or  found  guilty  of  the  erime.'*  Sectkm  2810^ 
G.  &  H.  Digest 

TbtB  court  has  had  freqnesit  ooeadm  to 
onudder  this  statute  and  a  number  of  the 
cases  are  dted  in  the  brie&  of  reqiectlTe 
counsel.  In  the  case  of  Stevou  r.  State^  111 
Ark.  289,  103  S.  W.  778,  we  considered  what 
affirmative  action  would  he  required  to  con- 
stitute one  as  an  accessory  after  the  flict  We 
tbere  ftuoted  from  the  case  of  Davis  t.  States 
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90  A».  7. 130  9.  W.  547,  ibe  fttUowlng  rtate- 
ment  of  the  law:  , 

'TThe  mere  passive  failure  to  disclose  the  com- 
mission of  the  crime  would  not  make  one  an 
accessory  under  our  statute.  There  must  be 
some  offirmatlTe  act  tending  toward  the  con- 
cealment of  its  commission  or  a  refusal  to  give 
knowledge  of  the  commission  of  the  crime  when 
same  is  sought  for  hj  the  officials  of  the  per- 
son having  such  knowledge.  It  has  been  held  by 
this  court  that  the  fact  that  the  person  know- 
ing of  a  crime  conceals  his  knowledge  of  its 
commission  for  bis  own  safe^  does  not  raise  a 
presumption  that  he  ti  an  aecompUce." 

We  think  the  indictments  under  revtew 
meet  the  requirements  of  the  case  cited. 
The  Indlctmrata  allege  that,  with  full  knowl* 
(}dg,e  that  Long  had  committed  the  crime  of 
murder  in  the  first  deRree,  the  appellants 
"did  then  and  there  willfully,  onlawfiiUy, 
and  feloniously  harbor,  protect,  and  conceal 
said  crime  as  aforesaid." 

The  indictments  do  not  allege  that  the 
crime  was  concealed  from  a  magistrate.  Its 
allegations  are  broader;  the  fair  and  rea- 
sonable interpretation  thereof  being  that  the 
crime  was  concealed  from  all  persons.  As 
has  been  said,  we  have  held  that  mere  dlence 
In  the  presence  of  crime,  or  the  mere  failure 
to  Inform  the  officers  of  the  law  when  one 
has  learned  of  the  commission  of  a  crime, 
does  not  make  one  an  accomplice.  Stevens 
V.'  State,  8t4)ra,  and  cases  there  dtcd.  But 
appellants  are  charged  with  the  affirmative 
act  of  hartwrtng,  protecting,  and  concealing 
said  crime,  and,  when  this  language  Is  read 
in  connection  with  that  which  immediately 
iwecedes  It  in  the  indictment,  as  It  should  be, 
we  fhtnk  it  fairly  charges  appellants  with 
concealing  the  crime  of  I^ng  after  full 
knowledge  of  Its  commission. 

in  Cases  are  cited  from  the  courts  of  oth- 
er states  which  hold  the  pleader  to  greater 
strictness  and  require  the  recital  of  the  facts 
which  constitute  the  concealment  of  the 
crlm&  We  do  not  follow  these  cases,  as  they 
do  not  comport  with  our  statute,  which  pro- 
Tides  that  an  indictment  is  sufficient  if  It 
can  be  understood  therefrom:  (a)  That  It 
was  found  by  a  grand  Jury  impaneled  In  a 
court  having  authority  to  receive  it ;  (b)  that 
the  offense  was  committed  within  the  Juris- 
diction of  the  oourt,  and  at  some  time  prior 
to  the  finding  of  the  Indictment;  and  (c) 
tbat  the  act  or  commission  chared  as  the 
offense  la  stated  witli  sudt  a  degree  of  cer> 
tainty  as  to  enable  the  court  to  pronounce 
Judgment  <a  coarictlon,  according  to  the 
zlgbt  of  the  caae.  Section  80ia,  G.  &  M.  Dl- 
ceat. 

ISi  TXo  error  waa  committed  In  permitting 
tlie  Jndgment  In  Long's  trial  to  be  admitted. 
It  la  true  the  time  tar  filing  a  motion  for  a 
new  trial  bad  not  Uien  expired,  and,  of 
course,  the  time  for  appeal  had  not  expired ; 
but  the  Judgment  showed  the  disposition  of 


Ticted  of  murder  in  the  first  degree,  and  the 
Judgment  recited  tbat  fact.  It  was  not  con- 
clusive of  Long's  guilt  80  f&r  as  Terry  and 
Comall  were  concerned,  nor  would  it  have 
been  had  the  time  for  appeal,  or  for  filing  a 
motion  for  a  new  trial  have  expired,  as  the 
court  properly  held ;  but  that  Judgment  was 
prima  fade  evidence  of  the  truth  of  Its  re- 
cital against  Long  bo  long  as  it  remained  in 
force  and  effect  1  R.  G.  L.  p.  161,  }  35,  of 
the  article  on  Accessories. 

[4]  It  is  Insisted  that  the  proof  conclusive* 
ly  shows  that  appellants  acted  under  the  co- 
ercion of  the  threats  of  Long.  But  at  ap- 
pellant's request  the  court  charged  the  Jury 
that.  If  the  failure  of  appellants  to  disclose 
the  Information  possessed  by  them  was  not 
for  the  purpose  of  shielding  Long,  to  find 
them  not  guilty.  An  Instruction  more  favor- 
able could  not  have  been  asked,  and  we  think 
the  testimony  warranted  the  Jury  In  finding 
that  It  was  the  purpose  of  appellants  to  shield 
Long  from  detection  and  arrest. 

[61  The  court  committed  no  error  in  pe^ 
mitting  Jurors  to  serve  who  resided  in  the 
Southern,  district  of  the  county.  Th»  Insist^ 
euce  of  appellants  in  this  respect  is  tlut  by 
Act  133.  p.  217,  of  the  Acts  of  the  Goieral 
Assembly  of  18S5  Prairie  county  waa  divided 
Into  the  Northern  and  Southern  districts. 
By  aectifm  6  of  this  a<A  it  la  provided: 

"That  the  circuit  courts,  hereby  estabUslied 
in  the  respective  districts  of  Prairie  county 
Shan  be  as  distinct  from  eadi  other  and  have 
the  same  relation  to  each  other  as  if  tiiey 
were  circuit  courts  of  different  counties,  and 
may  change  the  venue  of  any  caae  from  one 
district  to  another,  or  to  any  other  county  fn 
the  judicial  drcuit,  in  like  manner  as  changes 
of  venue  are  granted  in  this  state." 

By  section  10  of  article  2  of  the  Constitu- 
tion it  is  provided  that  In  all  criminal  prose- 
cutions the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  Impartial  Jury 
of  the  county  iB  which  the  crime  shall  have 
been  cmnmitted.  Counsel  say  that,  when  sec- 
tion 6  of  the  act  of  1885  is  read  in  connection 
with  section  10  of  article  2  of  the  Constitu- 
tion, the  right  existed  to  demand  a  Jury  com- 
ing from  the  body  .the  Northern  district 
of  the  county,  where  the  crime  was  commit- 
ted and  where  the  trial  occurred. 

It  appears,  however,  that  by  Act  282  of  the 
Acts  of  the  Oeneral  Assembly  of  1921  section 
6  of  the  act  of  1885  has  been  amended  by 
the  addition  of  the  following  proviso: 

"Provided,  however,  that  In  selecting  juries 
in  special  venire  in  said  drcnlt  courts  in  either 
of  said  districts  of  said  coanty.  the  ciroiit 
judge  presiding  may  direct  that  said  venire  be 
selected  from  the  district  in  which  the  court  is 
sitting,  or  from  eitiier  or  both  el  said  districts 
of  said  coanty." 

We  see  no  constitutional  objection  to  this 
amendment  The  General  Assembly  of  1921 


tbe  ^ise  Bgalnit  Long.  He  had  bean  con- 1  had  tbe  rJf^t  to  amend  the  act  of  1880.  It 
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had  the  authority  to  prescribe  the  practice 
of  the  courts  of  .that  county,  and  the  au- 
thority of  the  General  Assembly  was  limited 
only  by  the  restrictions  of  the  Ck>nstItutIon. 
The  guaranty  of  the  Constitution  Is  that  the 
accused  shall  enjoy  the  right  to  a  trial  be- 
fore a  Jury  of  the  county  In  which  the  crime 
was  committed,  unless  the  venue  Is  changed. 
The  Northern  district  of  Prairie  county  and 
the  Southern  district  of  Prairie  county  are, 
alike,  parts  of  that  county,  and  the  guaranty 
of  the  Constitution  is  met  when  Jurors  are 
selected  from  either  division  of  the  county. 

[6]  It  la  now  objected  that  the  act  of  1921 
requires  that  the  presiding  Judge  shall  first 
make  an  order  for  a  spec^l  venire  from  the 
district  other  than  the  one  In  which  the  trial 
is  had  before  such  venire  can  be  summoned. 
This,  however,  was  not  the  ground  of  the  ob- 
jection in  the  court  below.  Counsel  express- 
ly stated  that  It  was  his  purpose  to  raise  the 
question  of  the  constitutionality  of  the  act  of 
1921,  and,  if  he  had  also  then  raised  the 
question  now  raised,  it  might  have  been  made 
to  satisfactorily  appear  that  the  court  had 
ordered  a  special  venire  from  the  other  dis- 
trict of  the  coim^. 

The  court  gave  an  instructirai  numbered  1* 
reading  as  f<dlows: 

Ton  are  instructed  that  the  record  read  to 
you  by  the  clerk  of  this  court  makes  a  prima 
lacie  proof  of  the  charge  contained  in  the  in- 
dictment that  Robert  LoDg  killed  Alfred  Oliver 
in  the  form  and  manner  charged  in  the  indict- 
ment, aod  in  the  killing  thereof  it  is  prima  facie 
proof  hy  such  record  that  be  was  guilty  of 
murder  in  the  first  degree,  and  that  the  state 
is  not  required,  unless  such  record  be  contra- 
dicted, to  produce  addiUonal  proof  upon  this 
issne.'* 

[n  Aa  we  bare  said,  Oda  1b  a  correct  state- 
moit  of  the  law.  But,  after  giving  this  In- 
Btmctlmi,  the  court  r^sed  tnatmctlons  re- 
quested by  appellants  defining  the  law  of 
self-defoise.  It  Is  very  earnestly  insisted 
that  the  refosal  to  give  these  instruction  a 
constituted  reversible  error,  as  the  cross- 
examination  of  Long,  set  out  above,  tended  to 
show  that  Long  had  killed  Oliver  tn  8^- 
defense.  We  do  not  think  tb«  testimony  jnre- 
sents  that  issue.  The  court  gave  appellants 
permission  to  show  that  the  killing  of  Oliver 
by  Long  was  Justifiable;,  but  no  other  ^ort 
was  mnde  to  show  that  such  was  the  case. 
Long  was  not  asked  to  detail  the  circum- 
stances leading  up  to  the  killing.  It  Is  fairly 
inferable — and  the  Jury  no  doubt  found — 
that  while  resisting  arrest  for  the  commis- 
sion of  a  felony  Long  killed  an  officer  of  the 
law  who  was  in  the  discharge  of  his  duties 
In  making  an  arrest.  Coats  v.  State,  101 
Ark.  51,  141  S.  W.  197.  The  statement  that 
Oliver  was  bringing  his  gun  to  his  shoulder 
does  not,  under  the  circumstances  detailed 
by  the  witness,  make  a  case  of  self-defense, 


and  the  court  did  not  err  In  refulBg  to  sab- 

mit  that  question  to  the  Jury. 

Numerous  errors  are  assigned  In  giving 
and  in  refusing  to  give  instructions.  We  do 
not  discuss  these  instructions  in  detail,  as  the 
questions  raised  here  have  been  many  times 
considered  by  this  court,  and  a  discussion  of 
these  assignments  of  error  would  unduly  pro- 
tract this  opinion. 

The  court  gave  a  very  elaborate  charge,  in- 
cluded in  which  were  a  number  of  Instruc- 
tions requested  by  appellants  which  submit- 
ted their  theory  of  the  case  to  the  Jury. 
These  Instructions,  as  a  whole,  fairly  and 
fnlly  submitted  the  case,  the  evidence  is  le- 
gally snffldoit  to  suf^rt  the  verdict,  and, 
as  no  error  of  law  appeara,  tbe  judgment  In 
each  case  is  affirmed. 


MARKHAM  «t  al.  v.  STATE.   (N«.  M.) 

(Supreme  Court  of  Arkansas.    July  11,  192L 
Rehearing  Denied  Sept  26,  1921.) 

1.  CrtmlsaJ  law  «ss»e2»(l2)— lastraotioii  as  to 
salReleaqr  of  avideiioa  M4  properly  rsfaied 
as  argsROBtativih  whera  Mversd  by  athar 

stnictioa. 

In  a  prosecution  for  manufacturing  intou- 
eating  liquors,  court  did  not  err  in  refasing  a 
requested  tnstraction  that  tiie  fact  alone  that 
defendants  were  at  the  still  and  drank  beer 
was  not  of  itself  sufficient  to  warrant  ttie 
jury  in  finding  them  gailty,  being  argumenta- 
tive; such  matter  being  covered  by  an  In* 
structlon  that  the  fact  that  the  defendants  vis- 
ited the  still  frequently  was  only  a  circum- 
stance that  the  Jury  might  consider  in  arriving 
at  their  verdict. 

2.  Criminal  law  «=>822(4)~lastniOtt«B  act  er- 
roneous as  dlrectino  verdict  of  iBllty,  whin 
oonstrued  as  a  whole. 

In  a  prosecution  for  manufacturing  intoxi- 
cating liquors,  an  instruction  that  **the  fact 
that  the  parties,  if  it  is  a  fact,  visited  the  still 
frequently,  or  any  at  all,  are  only  drcnmstaDceB 
that  the  jury  may  consider  in  arriving  at  their 
verdict,"  construed  as  a  whole  and  In  connec- 
tion with  the  court's  remarks,  was  tantamount 
to  instructing  the  jury  that  if  defendants  fre- 
quently visited  the  still  it  was  a  circumstance 
which  the  jury  might  take  into  consideration  in 
determining  the  issue  as  to  whether  or  not 
defendants  were  guilty  of  the  crime  dliarged. 
and  was  not  erroneous  as  instmetiiig  the  jury 
to  find  the  defendants  guilty. 

3.  Criminal  law  «s:>844(l)— Aecuted  naat  aps- 
dfleally  point  out  saaoeptlMU^  af  iaatmo- 

tioa  to  Improper  construetlon. 
•  If  acetised  believed  that  an  Inatmetlon  was 
rasceptible  of  a  construction  which  would  make 
it  erroneous,  it  was  their  duty  to  call  the  atten- 
tion of  the  court  to  such  particular  construc- 
tion by  specific  objection,  and  this  they  did  not 
do  by  prayers  for  instructions  on  the  sabject. 
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4.  Criminal  law  c»72l  (4)--RaMarks  mot  com- 
mmts  upon  failure  of  dofendanto  to  tastify. 
Beaarks  of  prosecnting  attorney,  "We  find 
the  fire  leavins  the  mill  and  soing  in  the  direc- 
tlim  of  the  still.  None  of  them  denied  that  they 
went  to  the  still  but  P."— coidd  not  be  construed 
as  a  comment  upon  the  failure  of  the  defendants 
to  testify,  and  did  not  contravene  the  provi- 
sions of  Crawford  &  Moaes'  Dig.  {  3123;  wit- 
nesses for  defendants,  who  were  supposed  to 
have  been  present  with  defendants  at  the  still, 
testifying  that  the;  were  not  there,  and  that 
defendants  were  n^t  there,  so  far  as  they  knew. 

Appeal  tnm  GliciiU  Court,  Fike  Oounty; 
Jas.  S.  8te«L,  Judge. 

Bll  Markham  and  others  were  convicted 
of  unlawfully  manufactnring  Intoxicating 
liquors,  and  the;  appeal.  Affirmed. 

W.  S.  Ooblents,  of  MnVCreeahoro,  for  ap- 
pellants. 

J.  S.  UUey,  Atty.  Gen.,  and  Blbert  Qodwlu 
and  W.  T.  Hammock,  Aast  Attya.  Qm^  toe 
the  Stete. 

WOOD,  J.  The  awwllants  were  separately 
Indicted  at  the  March  term  of  the  Pike  coun- 
ty circuit  court  for  the  crime  of  manufactur- 
ing and  being  Interested  In  the  manufacture 
of  IntoxicatiDg  liquors.  The  cases  were  con- 
solidated for  trial. 

J.  E.  Chaney  testified  that  he  was  the  sher- 
iff of  Pike  county  and  was  acquainted  with 
the  appellants.  Some  time  in  February,  1921, 
he  discovered  a  still  near  Franklin's  saw- 
mill, about  850  yards  from  Perry  Franklin's 
house.  He  saw  five  persons  coming  away 
from  the  still  on  Thursday,  and  on  Friday 
he  again  saw  five  persons  at  the  still,  among 
whom  were  the  appellants.  "They  were 
working  around  there — brought  up  a  little 
turn  of  pine  and  were  working  around  the 
farnace;  filled  up  the  boiler,  put  the  cap  on, 
wrapped  a  rag  around  It,  and  walked  away." 
When  the  parties  who  were  at  the  still  on 
Thursday  went  away,  witness  went  down 
there  and  found  a  hog  In  the  pen  which 
seemed  to  be  pretty  faelple^t,  intoxicated. 
Witness  also  found  a  lot  of  barrels,  boxes, 
and  about  200  or  300  gallons  of  beer.  Ijater, 
on  Friday  night,  witness  saw  some  parties 
go  past  the  still  and  saw  them  go  back  carry- 
ing some  glass  Jugs.  One  of  the  persons 
was  the  size  of  Jewell  Sparks  and  the  other 
was  the  size  of  Green.' 

Another  witness  testified  that  he  saw  Jew- 
ell Sparks  at  the  still.  He  had  a  bucket. 
Witness  heard  him  hit  the  bucket  against 
the  barrels  there  and  thought  he  was  getting 
a  bucket  of  beer.  When  he  got  back  up  to 
Perry  Franklin's  house  he  heard  one  fellow 
say,  "If  that  is  not  enough,  I  will  go  back 
and  get  some  more."  The  parties  he  saw 
going  to  the  still  that  night  were  carrying 
Jugs.   One  of  the  partlea  corresi>onded  in 


size  with  Jewell  Sparks  and  another -with 
Green  or  Martin.  It '  was  shown  that  the 
appellants  were  arrested  on  Sunday,  and  that 
some  bottles  and  glass  Jugs  were  found  in 
a  sack  at  Perry  l^anklin's  house,  and  the 
beer  when  destroyed  on  Sunday  was  ready 
to  run. 

Perry  Franklin  testified  for  the  appellants 
to  the  effect  that  he  had  been  running  the 
sawmill  mentioned  about  two  months.  He 
discovered  a  still  near  his  heme  on  Monday 
before  he  was  arrested  on  Sunday.  He  went 
to  the  still  on  Tuesday  and-looked  around  a 
little  and  drank  a  little  beer;  went  back  on 
Thursday  and  got  a  sow  out  of  the  pen  where 
the  still  was;  that  on  Friday  appellants  and 
others  wolfing  at  the  mill  left  the  mlU-and 
went  to  witness'  house.  Witness  was  not 
at  the  still  on  Friday.  Jewell  Sparks  did 
not  bring  a  buckA  of  heer  to  his  house. 
Witness  did  not  tell  appellants  about  the 
still,  and  they  were  never  at  the  still,  so  far 
as  witness  knew.  Witness  stated  that  on 
Friday  evening  he,  Ben  Davidson,  and  the 
appellants  left  the  mill  together.  Some  of 
them  had  been  drinking  at  the  mill  that 
week.  It  was  shown  by  other  witnesses  on 
behalf  of  the  appellants  that  the  mtU  closed 
down  about  6  o'clock  on  Friday  evening,  and 
that  in  about  80  minutes  after  closing  time 
the  appellants  came  back  to  the  mill.  In  re- 
buttal Matthew  Cummins  testified  that  he 
heard  Jewell  Sparks  admit  that  he  had  fre- 
quented  the  still.  Sparks  said  he  went  up 
there  and  carried  a  bucket  of  beer  on  Thurs- 
day evening  to  the  mill;  that  when  he  got 
to  court  he  was  going  to  tell  that  he  went  up 
there  twice  after  beer,  and  if  they  stuck  blm 
for  it  he  would  just  have  to  go. 

The  appellants  asked  tCe  court  to  grant 
the  following  prayers  for  instructions: 

"The  mere  fact,  if  shown,  that  these  boys 
went  there  and  drank  beer  would  not  be  suffi- 
cient to  convict.  You  are  instructed,  if  you 
find  from  the  evidence  in  this  case  beyond  a 
reasonable  doubt  that  Uie  defendants  frequently 
visited  the  still,  drank  beer  there  at  it,  these 
are  drcumstances  which  the  jury  may  consider 
with  an  the  other  facts  and  circumstances  In 
determining  whether  or  not  they  were  interest- 
ed in  the  manufacture  of  intoxicating  liquors. 

"You  are  further  instructed,  gentlemen  of 
the  jury,  that  even  though  you  should  believe 
that  these  parties  visited  the  still  and  drank 
beer,  or  carried  beer  away  from  the  still,  from 
this  fact  alone  yon  cannot  convict  the  defend- 
ants; but  it  would  be  a  mere  circumstance 
which  you  may  consider  with  all  the  other  facts 
and  circumstances  In  the  case,  and  unless  yon 
are  convinced  beyond  a  reasonable  doubt,  not- 
withstanding although  you  should  believe  they 
visited  the  still  and  drank  beer,  that  they  man- 
ufactured or  were  interested  in  the  manufacture 
of  intoxicating  liquors,  yon  will  acquit  the  de- 
fendants." 

Mr.  Bountree,  one  of  the  attorneys  for  the 
appellants,  thereupon  remarked: 


4E»For  other  isms  aee  same  topic  and  KBT-NUHBBR  in  all  Key-Kumbered  Digests  snd  Indexes 


Digitized  by 


Google 


678 


238  SOUTHWESTBBN  BEPOBTEB 


(Ark. 


"Tl^e  fact  alone  that  they  were  there  and 
drank  beer  ia  not  of  itself  Btifficient  to  war- 
rant the  jury  in  findins  appellants  gnilty." 

To  which  the  court  rqiUed: 

"That  iH  for  the  jury  to  say— that  Is  s  dr- 
comstance  they  may  consider." 

The  court  refused  to  grant  the  ebova  pray- 
ers, saying: 
"I  want  to  gtre  one  along  that  line." 

The  app^lants  duly  excepted  to  the  rul- 
ing of  the  court.  The  court,  among  others, 
gave  the  toUowlug  instruction: 

"The  fact  that  the  parties.  If  It  is  a  fact,  that 
they  visited  the  still  frequently,  or  any  at  all, 

are  only  circumstances  that  the  jury  may  con- 
sider in  arriving  at  their  guilt. 

"You  must  believe,  beyond  a  reasonable 
doubt,  from  all  the  facts  and  circumstances  in 
evidence,  that  the  defendants  did  manufacture 
the  whisky,  or  were  interested,  or  aided  or 
abetted,  as  defined  by  the  instructions  I  have 
read  to  you.  The  law  presumes  the  defendants 
innocent  until  their  guUt  Is  proren  beyond 
a  reasonable  doubt." 

In  the  course  of  bis  argument  the  prosecut- 
ing attorney  used  the  following  language: 

"We  find  the  five  leaving  the  mill  and  going 
in  the  direction  of  the  still.  None  of  them  de- 
nied that  they  went  to  the  still  but  Ferry 
Franklin." 

The  appellants  objected  to  the  argument 
of  the  prosecuting  attorney,  and  asked  tHat 
the  jury  be  instructed  not  to  consider  it  for 
the  reason  that  "it  was  a  direct  reference  to 
the  failure  of  the  defendants  to  testify." 
The  court  overruled  the  objection,  and  ap- 
pellants duly  excepted.  The  Jury  returned 
a  verdict  of  guilty  against  the  appellants 
and  fixed  their  punishment  at  one  .year  in 
the  penitentiary.  From  the  Judgments  of 
Boiteuce  baaed  on  these  verdicts  Is  this  ap- 
peal. 

[1]  1.  The  court  did  not  err  In  refusing 
the  app^antB*  prayer,  for  Instructions. 
These  prayers  were  argumentative  In  form 
and  calculated  to  mislead  the  Jury.  The 
phases  of  the  case  presented  by  the  testi- 
mony which  these  prayers  of  the  app^Uints 
were  intended  to  submit  were  covered  by  the 
Instructions  which  the  court  gave  "along  that 
line."   The  court  told  the  Jury  that— 

"The  fact  that  the  parties,  if  it  is  a  fact, 
visited  the  etlll  frequently,  or  any  at  all,  are 
only  circumBtances  that  the  jury  tftay  consider 
iu  arriving  at  their  guilt." 

When  this  paragraph  is  read  in  connectloa 
wUh  the  succeeding  paragraph,  U  is  clear 
that  the  court  told  the  Jury,  In  substance, 
that  they  should  take  Into  consideration  the 
testimony  tending  to  show  that  the  appti- 
lants  visited  the  still  f requoitly,  And  all  the 
facta  and  drcunistances  In  evidence  In  de- 
terming  whether  or  not  the  appellants  were 
guilty  of  the  crime  charged. 


[2, 3]  Learned  counsti  for  appellants  con- 
tend that  the  court  instructed  the  Jury  in  the 
Brst  paragraph  of  the  Instruction  to  find  the 
defendants  guilty.  That  paragraph  might 
have  been  more  liappily  phrased  If  the  at- 
tention of  the  court  had  been  drawn  to  the 
verbiage  to  which  the  appellants'  couns^ 
now  for  the  first  time  urge  a  specific  objec- 
tion. The  instruction  was  not  inherently 
erroneous.  It  was  correct  to  tell  the  jury 
that  if  the  appellants  frequently  visited  the 
still  this  was  a  circumstance  which  the  Jury 
might  take  into  tonsidcratlon  in  determin- 
ing the  issue  as  to  whether  or  not  the  appel- 
lants were  guilty  of  the  crime  charged.  The 
language  used  by  the  court  was  tantamount 
to  so  Instructing  the  jury,  and  when  the  In- 
struction is  considered  as  a  whole,  and  in 
connection  with  the  remarks  of  the  court,  It 
is  evident  that  sucjji  was  the  court's  purpose^ 
If  the  app^lants  tKlleved  that  the  instruction 
was  susceptible  of  the  construction  which 
they  now  give  it,  it  wafi  their  duty  to  call 
the  attention  of  the  court  to  such  particular 
construction  by  specific  objection.  This  they 
did  not  do,  and  the  prayers  they  presented 
do  not  have  that  effect.  SL  L.,  I.  M.  &  S. 
lly.  Co.  v.  Holmes,  88  Ark.  181,  U4  S.  W. 
221;  St.  L.,  I.  M.  &  S.  Ry.  Ca  v.  Dallas,  93 
Ark.  209,  124  S.  W.  247;  St.  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Stacks,  97  Ark.  405,  134  S.  W.  315; 
Thompson  v.  Southern  Lumber  Co.,  104 'Ark. 
196,  148  S.  W.  637,  and  other  cases  dted  in 
4  Crawford's  Digest,  {  110,  p.  5027. 

[4J  2.  The  remarks  of  the  prosecuting  at- 
torney should  not  construed  as  a  commit 
upon  the  failure  of  the  appellants  to  testify, 
and  hence  these  remarks  do  not  contravene 
the  provisions  of  our  statute  to  the  effect 
that  the  failure  of  an  accused  to  testify  shall 
not  create  any  presumption  against  him. 
Section  3123,  Crawford  &  Moses'  Digest. 

In  Culbreath  v.  State,  96  Ark.  180,  131 
S.  W.  677,  the  attorney  representing  the 
state  In  his  closing  remarks  said: 

"Where  was  the  defendant  that  day?  He 
has  never  seen  fit  to  say.  He  has  not^  shown 
,by  any  one  where  he  was  between  the  hours  of 
10  o'clock  in  the  morning  and  1:30  in  the  after- 
noon." 

Concerning  these  remarks  we  said: 

"Taking  the  whole  statement  togeUier,  w« 
do  not  think  it  can  fairiy  be  construed  as  * 
comment  or  criticism  on  defendant's  failore  to 
testify  in  his  own  behalf  or  as  calling  attention 
to  that  fact.  It  was  merely  an  expression  of 
the  opinion  of  counsel  that  the  defendant  had 
not  adduced  evidence  accounting  for  his  where- 
atwuts  during  the  hours  named." 

In  Davidson  v.  State,  108  Ark.  lAl,  158  & 
W.  1103,  Ann;  Oas.  19UKB,  486^  the  appelant. 
Davidson,  ^d  not  testify  in  his  own  btiiaif. 
The  sister  of  the  deceased  testified  to  a  cer- 
tain conversation  the  appelant  had  wltb  Qtm 
deceased.  The  prosecuting  attorney  referred 
to  this  testimony  In  the  following  '■Tuny 


Digitized  by  Google 


MABEBAM  T.  STATE 


679 


*7ou  have  a  right  to  conBider  this  eonrersa- 
tioD  with  Miss  Barham  in  preaeoce  of  her  sis- 
ter, gentlemeQ  of  tbe  Jury,  so  nnexplained  h; 
any  one  and  unexplained  and  nndenied  by  any 
one,  and  I  call  on  them  now  to  explain  this 
coDversation,  it  nntrae." 

Concerning  tbeee  remarfes,  we  said: 

"It  is  not  a  comment  or  criticism  on  the  de- 
fendant's failure  to  testify  in  his  own  behalf, 
bat  was  tbe  expression  of  the  oi^nion  of  conn- 
sel  tiiat  the  testimoi^  had  not  been  rebattwd 
and  it  should  b«  accepted  as  txm." 

Now,  In  the  case  at  bar  It  was  shown  that 
there  were  two  others  besides  tbe  appellants 
that  were  seen  leaving  the  mlU  and  going  in 
the  direction  of  the  stlU.  Bm  Davidson  was 
one  of  the  Qve.  He  was  cot  on  trial  with 
the  appellants,  and  was  a  competent  witness 
in  their  behalf  to  prove  that  neither  he  nor 
the  appellants  were  at  the  still  on  the  occa- 
sion mentioned.  If  such  were  the  facts.  The 
appellants  did  call  Perry  Franklin,  who  was 
also  designated  as  one  of  the  five  who  were 
seea  leaving  the  mill  and  going  In  the  direc- 
tion of  the  still,  and  he  testified  that  he  was 
not  at  the  still  on  Friday.  He  waa  asked 
whether  the  appellants  were  at  the  still  and 
answered,  "Not  that  I  know  of." 

In  Davis  v.  State.  96  Ark.  7,  130  S.  W.  547, 
the  aiv^ant  was  charged  with  the  crime  of 
abortion.  Two  witnesses  had  testified  about 
tbe  conversation  appellant  had  with  them 
concerning  the  alleged  crime.  The  prosecut- 
ing attorn^  referred  to  this  testlmcxiy  In  the 
f ollowbig  language : 

"He  [tbe  defendant]  told  Bently  and  Dr.  Gnn- 
ningbam  how  he  had  administered  the  medicine 
to  her  to  produce  an  abortion  and  it  is  undis- 
puted and  undented  in  this  case,  and  he  cannot 
deny  it" 

In  that  case  the  defendant  did  not  testify. 
Concerning  the  above  remarks  we  said: 

"These  remarks,  we  think,  were  but  the  ez- 
presBioQ  of  tbe  opinion  of  the  state's  attorney 
as  to  the  weight  of  tbe  testimony  of  these  two 
witnesses,  and  could  not  fairly  be  construed  to 
refer  to  the  fact  that  the  defendant  had  not 
testified  In  the  case  and  did  not  tend  to  create 
any  presumption  against  him  by  reason  of  his 
failure  to  testify." 

In  the  light  of  tbe  above  cases  we  are  con- 
vinced that  the  remarks  of  the  prosecuting 
attorney  under  review  here  should  not  be 
construed  as  a  comment  upon  the  fidlure  of 
the  appellants  to  testify,  but  rather  as  an 
ezpresslm  of  his  oplniou  as  to  the  weight  of 
the  evidence  adduced  on  the  part  of  the  state 
to  tbe  effect  that  the  appellants  and  two 
others  left  the  mill  and  were  seen  at  tbe 
BtiU  on  a  certain  day  maitloned  by  the  wit- 
nesses. The  purport  of  the  argument  couched 
In  the  remarks  of  the  prosecuting  attor- 
ney was  that  tbe  testimony  toiding  to  show 
that  these  parties  left  the  mill  and  were  at 
the  still  on  that  day  waa  undenied  and  no- 


controTeited.  There  were  other  parties  be- 
sides the  appellants  said  to  be  at  the  still  on 
that  day.  One  of  these  parties  was  called  on 
by  the  appellants  to  tefltify,  and  he  dmled 
that  be  was  there,  but  did  not  categorically 
deaf  that  appellants  were  there.  His  testi- 
mony was  to  tbe  effect  that  If  the  appellants 
were  there  he  had  no  knowledge  of  the 
fact,  and  the  other  party  said  to  be  In  the 
com[}any  of  appellants  on  that  occasion  was 
not  called  on  to  testify.  Hence  the  prosecut- 
ing attorney  argued  that  the  presence  of  the 
appellants  at  the  still  on  that  day,  as  proved 
by  the  state,  neither  the  appellants  nor  any 
one  else  denied.  If  the  appellants  were  not 
at  the  still  as  proved  by  the  stat^  It  was  a 
fact  which,  as  the  .circumstances  disclosed, 
they  might  have  adduced  testimony  tending 
to  prove  by  other  witnesses  than  themselves. 
In  this  respect  tbe  case  differs  from  tlie  cases 
of  Curtis  State,  89  Arte.  894,  117  B.  W. 
521;  and  Hoff  r.  State,  83  Miss.  48%  35 
South.  9aOf  vpoQ  which  counsd  fOr  appellant 
relies. 

In  the  first  of  those  eases  the  aivellant  was 
charged  with  tbe  crime  of  rape  and  in  the 
second  case  with  the  crime  of  seduction.  Tbe 
remarks  of  tbe  prosecuting  officer  In  those 
cases  to  the  effect  that  the  crimes  charged 
were  not  denied,  were  correctly  held  as  re- 
ferring to  the  ftitlure  of  the  defendants  to 
testify  because  In  cases  of  that  character, 
aside  from  the  general  denial  Involved  in  a 
plea  of  not  guilty,  the  only  way  that  such 
offenses  could  be  denied  would  be  by  the  de- 
fendants th«nselves  denying  the  chaises  on 
the  witness  stand. 

In  the  case  of  Stames  v.  State,  128  Ark. 
302,  19i  S.  W.  506,  the  appellant  was  charged 
with  grand  larceny.  He  did  not  testify  at 
the  trial,  and  in  his  concluding  remarks  the 
prosecuting  officer  said :  "The  defendant  has 
not  denied  a  single  all^tlon  of  the  Indict- 
ment." In  that  case  we  held  that  any  prej- 
udice resulting  from  the  remarks  of  the  pros- 
ecuting attorney  was  removed  by  Instructions 
to  the  jury,  and  we  announced  the  general 
doctrine  that  it  was  impr<^r  and  presump- 
tively prejudicial  for  the  prosecuting  attor- 
ney to  call  the  attention  of  the  Jury  to  the 
failure  of  the  accused  to  testify.  But  be- 
cause of  the  Instructions  of  the  trial  Judge 
removing  any  possible  prejudice  that  might 
have  resulted  from  these  remarks,  we  were 
not  called  upon  to  decide,  and  did  not  de- 
cide, In  that  case,  whether  the  remarks  of 
the  prosecuting  attorney  were  In  fact  a  com- 
ment upon  the  failure  of  the  defendant  to 
testify.  The  effect  of  the  holding  In  that 
case  is  that  If  tbe  remarlEs  there  objected  to 
could  be  considered  as  obnoxious  to  tbe  stat-. 
nt»  there  was  no  prejudicial  error  in  tbe 
ruling  of  the  court  In  refusing  to  rebuke 
the  prosecuting  officer  for  having  made  them, 
becanse  the  court  eliminated  all  possible  prej- 
udice by  explicit  Instructions  in  telling  the 
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jury  tbat  tbey  could  not  Infer  guilt  because 
of  tbe  defendant's  failure  to  testily. 

The  case  for  decision  on  tbe  record  now 
before  us  Is  ruled  by  the  cases  of  Culbreatb 
V.  State,  supra,  Davis  t.  State,  supra,  and 
Davidson  v.  State,  supra.  See,  also,  Blat^- 
share  v.  State,  94  Ark.  548,  558, 128  S.  W.  64», 
140  Am.  St.  Rep.  144. 

We  find  no  error.  The  judgmaits  are  there- 
fore affirmed. 


MAGNOLIA  PETROLEUM  CO.  V.  JOHNSON. 

(No.  102.) 

(Supreme  Court  of  Arkanuu.   July  11,  1921. 
Befaearing  Denied  Sept.  26,  1921.) 

1.  Master  and  sMvaiit  «=»3l8(t)— Contractor 
for  Mlvery  of  oil  hold  agent  for  whose  nefllU 
gence  on  oompany  was  responsible. 

An  agreement  between  an  oil  company  and 
another,  by  which  he  undertook  to  handle  deliv- 
ery of  oil  and  to  m&ke  sales  on  a  commission 
basis,  using  his  own  teams  and  vehicles  and  em- 
ploying and  discharging  his  own  servants,  sub- 
ject to  directions  of  the  company's  representa- 
tives, construed,  and  held  to  create  the  relation 
of  principal  and  agent  so  as  to  render  tbe  com- 
pany liable  to  a  customer  for  damages  by  a  fire 
set  by  an  explosion  from  negligent  delivery  by 
the  servants  employed. 

2.  Principal  and  agent  «:s323(l)--Use  of  term 
"aoent"  Is  not  oonelasivo  of  the  relation  cre- 
ated lor  ooatraot. 

lAe  designation  of  one  as  an  agent  in  a 
contract  is  not  conclnnive  as  to  the  relation. 

3.  Master  and  servant  «=>3I8(I)  ■—  Right  of 
control  test  of  existence  of  relation. 

Tbe  test  as  to  the  existence  of  relation  of 
principal  and  agent  between  an  oil  company  and 
one  under  contract  to  sell  and  make  deliveries 
on  a  commission  basis  is  not  whether  tbe  com- 
pany actually  directed  the  manner  of  the  de- 
livery of  tbe  oil,  bat  whether  It  had  the  right 
to  control  the  delivery. 

4.  Explosives  «=9lO— Contrlbntory  negllgenee 
•f  person  Injured  hold  for  the  Jury. 

In  an  action  for  injuries  from  an  exploaion 
of  gasoline  from  alleged  neg^ent  metiiod  of 
delivery  by  plaintiifs  servants,  the  contribu- 
tory negligence  of  the  plaintiff  in  holding  a 
lantern  near  by  for  the  benefit  of  the  servants 
delivering  the  oil  held,  under  the  evidence,  a 
question  for  jury. 

5.  Exploalves  ^=310  — Negligence  of  servants 
delivering  gasoline  held  a  Jury  question.' 

Negligence  in  the  method  of  servants  de- 
livering gasoline  to  a  tank  In  a  barn  after  night 
held  a  question  for  the  jury. 

Appeal  from  Circnlt  Cour^  White  GOun^; 
J.  M.  Jackson,  Judge. 

Action  by  G.  A.  Johnson  against  tbe  Mag- 
nolia Petroleum  Company.  From  a  judgment 
for  plaintiff,  defaidant  appeals.  Affirmed. 


Codcrill  &  Armlatead  and  Jno.  W.  New- 
man, all  of  Uttle  Rock,  for  appellant. 

Jno.  E.  Miller  and  0.  XL  XlniOlng,  both  of 
Searcy,  for  appellee: 

SMITp,  J.  Appellee  recovered  Judgment 
against  appellant  company  for  the  value  of  a 
barn  and  Its  cont^ita,  alleged  to  havb  been 
negligently  set  on  fire  by  the  agents,  servants, 
and  employees  of  appellant.  Liability  on  tbe 
part  of  appellant  U  denied  upon  two  grounds : 
First,  that  It  was  not  respon^ble  for  the 
acts  of  the  persons  whose  negligence  caused 
the  fire ;  and,  second,  that  appellee  was  guUty 
of  contributory  negligence  whidi  defeats  his 
right  of  recovery. 

Appellant  Is  engaged  In  producing  and  sell- 
ings oils  and  gasolines,  with  its  principal 
Arkansas  office  in  the  city  of  Little  Rock. 
In  order  to  supply  the  territory  In  and  about 
Searcy,  appellant  entered  Into  a  contract 
with  one  J.  N.  Smith,  who  was  in  the  trans- 
fer business  at  Searcy.  Under  this  cMttract 
the  company  shipped  oil  and  gasoline  to 
Searcy,  and  stored  It  In  their  tanks  there 
for  sale,  with  Smith  in  charge.  Smith  un- 
dertook to  handle  the  prt^erty  with  proper 
care,  and  to  make  sales  and  deliveries  of 
gasoline  on  a  commission ,  basis,  graduated 
according  to  the  expense  of  delivery.  The 
commission  on  d^v^rles  In  the  city  was  two 
cents  per  gallon  and  to  country  points  was 
three  centa.  Tbe  company  supplied  the  con- 
tainers for  the  oil  and  gasoline,  while  Smith, 
in  consideration  of  the  commissions  paid, 
used  the  teams,  wagons,  and  drivers  employed 
by  him  in  his  tranafer  business.  The  com- 
pany was  not  consulted  In  the  emjflojta&it 
or  discharge  of  these  men,  whose  wages  were 
fixed  and  paid  by  Smith.  The  contract  is  a 
very  elaborate  one,  and  designates  Smith 
throughout  as  the  company's  agent,  and  he 
signed  It  in  that  capacity. 

The  company  furnished  the  gasoline  and 
oU  and  specified  the  prices  at  which  It  should 
be  sold.  The  ctnnpany  required  the  drirecs 
of  the  wagons  making  deliveries  in  the  coun- 
try to  use  sales  slips  furnished  by  tt.  These 
slips  were  signed  by  tlie  driver,  and  were  so 
prepared  that  a  carbon  copy  vOgJit  be  detlTer^ 
ed  to  the  pnrdiaser.  The  originals  wrae 
turned  In  to  the  company,  and  In  casea  Tvhere 
accounts  were  run  bUla  were  sent  out  from 
the  company's  office  In  Little  Ro<^  Any 
money  collected  by  Che  drivers  was  turned 
in  by  them  to  Smith,  and  all  (^ecks  given  in 
payment  for  oil  or  gasoline  were  made  pay- 
able to  the  order  of  the  company.  The  ccHn- 
pany  caused  to  be  painted  on  the  wagons  and 
tanks  used  In  making  deliveries  the  words. 
"Magnolia  Petroleum  Company,'*  this  being 
the  name  of  appellant  company. 

Section  21  of  the  contract  between  Smith 
and  the  company  contains  the  following  re- 
citals: 
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"tt  is  expreflBly  undtrstood  and  agr««d  that 
the  above  rates  of  eonunisaioii  api^  on  aalea 
made  by  agenta,  and  the  eomimi^ona  to  vply 
on  salei  made  by  salesmen,  mBBasers  and  oth- 
ers, and  the  commissions  to  apply  on  transfeca 
betweai  a^dee,  on  home  office  contracts 
and  on  railroad  contracts,  are  allowed  as. full 
compensatioti  to  agent  for  service  to  be  ren- 
dered in  connection  with  the  proper  handlin; 
of  the  company's  bosiness  In  the  territorj  as- 
signed to  the  agencr.  The  dntiea  of  the  agent 
in  retom  for  said  compoisatioB  includes  the 
proper  care  of  stock  i^aeed  in  his  charge,  stor- 
age tanks,  warehouse  and  other  eQoipment,  so- 
liciting and  carrying  on  hiuiness  onder  the  di- 
rection of  the  divisioa  manager,  and  other  aa- 
thorized  representatiTeB,  and  tiie  making  of  de- 
liveries, the  coUecting  of  accoants,  the  making 
of  reports  required,  unloading  cars,  and  such 
other  sarvicea  as 'may  be  required  for  the  prop- 
er conduct  of  the  bnalnwH." 

Sectioo  22  of  tliat  contract  provides  that 
the  company  shall  furnish,  free  of  charge,  all 
forms,  stationery  and  postage  for  the  proper 
conduct  of  the  business,  and  that  all  other 
Items  ot  expense  duill  be  aaBmned  by  the 
agent.  Smith. 

No  complaint  Is  made  of  the  Instmctlfms 
given  on  thia  subject  The  Insistence  is  that 
the  undisputed  evidence  ehowa  that  Smith 
was  an  independ^  contractor,  and  that  the 
drivers  (tf  the  wason  were  the  slants  of 
Smith. 

[I]  The  majority  of  the  court  are  of  the 
opinion  that  the  facts  stated  made  a  case 
for  the  Snry,  and  that  the  contract  between 
the  company  and  Smith  created  the  relation 
of  principal  and  agent,  and  that  the  company 
bad  reserved  the  right  to  control  and  direct 
tbe  manner  of  making  deliveries  of  oil,  and 
that,  whOe  no  directions  were  given  in  tbe 
particular  Instance  as  to  the  manner  of  de- 
Uvering  tiie  oil  to  appdlee,  which  caused 
the  fire  that  destroyed  the  bam,  the  company 
had  reserved  the  rlgfht  of  direction ;  and,  In 
the  discbarge  of  all  duties,  whether  per- 
formed by  Smith  himself  or  by  men  employed 
by  him,  in  seUlng  and  delivering  tbe  oil,  tbe 
work  done  was  that  of  the  company. 

[Z,  3]  We  recognize,  of  course,  that  tbe 
designation  of  Smith  as  "agent"  In  the  con- 
tract Is  not  conclnsive  of  the  relation.  J. 
n.  Watklna  Medical  Co.  v.  WiUIams,  124  Ark. 
M5,  187  S.  W.  663.  *  The  test  Is,  not  whether 
the  company  actually  directed  the  manner 
of  the  delivery  of  the  oil,  but  is  whether  the 
company  bad  tbe  right  to  control  tbe  de- 
Uvery.  14  B.  O.  Ia  5  3,  p.  67,  of  the  article 
on  Indepoident  Ccmtractors,  And  the  ma- 
jority, are  of  the  opinion  that  the  contract 
tietween  the  company  and  Smith,  as  Inter- 
preted by  the  conduct  of  the  parties  under 
it,  shows  that  it  was  the  purpose  of  the  com- 
pany to  retain  complete  control  of  eveiy- 
tblng  done  in  connection  with  the  sale  and 
delivery  of  fbi  oil,  and  that  tbe  testimony, 
in  Its  entirety,  warranted  the  finding  that 
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the  drivers  of  tbe  wagon  were  tbemselvea  the 
servants  of  the  company. 

£4]  The  majority  are  also  of  the  opinion 
that  tbe  question  of  appellee's  CMitributory 
n^Ugence  was  properly  a  question  for  tbe 
Jury.  Instructions  on  tbe  questlm  of  negli- 
gence of  tbe  drivera  and  the  oontributory 
negligence  of  appellee  correctly  declared  the 
law.  Tbe  insistence  on  ttils  brandi  of  the 
case  is  that  under  the  undiluted  evidence 
appellee  was  n^ligent  as  were  the  drivers  of 
the  wagon,  and  that,  if  It  be  said  that 
tbe  testimony  auppwts  tbe  finding  that  tbe 
drivers  wore  negligent,  it  most  also  be  said 
that  appdiee  was  goU^  of  contilbatory  neg- 
ligence. 

The  testimony  on  this  branch  of  tbe  case 
is  aa  follows: 

The  wagon  used  in  delivering  oil  to  couu< 
try  customers  was  driven  by  finest  Neal  and 
Jim  Mann.  They  drove  the  wagon  to  tbe 
home  of  appellee,  and  arrived  there  about 
dark  on  March  6,  1920.  When  they  arrived 
they  called  and  asked  appellee  if  he  had  a 
gasoline  tank,  and,  if  so,  where  It  was.  Ap- 
pellee answered  thkt  he  had  a  tank,  and  that 
tbe  tank  was  In  bis  bam.  Johnson  was  told 
to  light  bis  lantern  and  bring  It  to  the  bam. 
This  aK>eIIee.dUl,  and  he  relates  what  hap- 
pened aa  follows : 

"They  drove  the  wagon  np  in  front  of  the 
door,  and  backed  right  in  front  of  tbe  car  shed 
door.  Jim  Mann  started  to  draw  the  gasoline. 
He  started  to  unscrew  these  taps,  I  call  them. 
In  the  end  of  the  steel  barrel;  I  had  aeen  it 
drawn  that  way  before;  I  bad  seen  them  &ke 
the  small  tap  out,  and  it  seemed  like  it  did  bet- 
ter, and  I  mentioned  it  to  him,  and  be  said,  no, 
he  thought  be  could  manage  it  all  right  that 
way,  and  he  Just  took  it  out,  the  gasoline  was 
flowing  in  the  barrel  back  and  forth.  When  he 
took  the  tap  out,  he  said  'Hold  your  light  up 
where  I  can  see.'  I  was  standing  soroetbing 
like  six  or  eight  feet  from  him,  with  the  lantern 
down  by  my.  side,  and  when  be  told  me  to  hold 
the  light  up  I  held  It  up  waist  high,  and  Just 
about' that  time  he  took  tbe  tap  out  and  the 
gasoline  flew  all  over  him,  all  over  his  hands 
and  in  frout  of  bis  clothes  and  it  caught  him 
afire.  I  saw  the  blaze  leave  tbe  lantern  and 
go  to  him.  The  blaze  went  right  np  into  the 
barn  and  ignited  it.  Before  he  threw  the  bar- 
rel down  and  took  the  big  bung  out  I  suggest- 
ed that  be  first  take  the  small  tap  out  They 
usually  pour  the  gasoline  out  of  tiie  harrd  into 
a  10-gallon  can.  and  then  pour  it  into  the  gaso- 
line tank.  All  the  time  before  that  they  poured 
the  gasoline  through  a  rubber  hose." 

We  think  this  testimony  legally  sufficient 
to  support  the  finding  that  Neal  and  Mann 
were  guilty  of  negligence  In  the  manner 
employed  of  transporting  the  gasoline  from 
the  barrel  to  the  tank.  In  that  they  did  not 
use  the  rubber  hose;  nor  did  they  remove 
the  tap  before  tilting  the  barrel ;  nor  did  they 
first  pour  the  gasoline  into  the  10  gallon  can. 
The  Jury  might  have  found  that  If  any  one  of 
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tbeae  tUngs  had  bem  d<»e  the  gaaoUm  vonld 
not  have  splashed  out  over  Mann. 

[S]  The  majority  are  also  of  the  optailoo 
that  the  question  of  appellee's  contributory 
n^Ugenoe  was  properly  a  question  tot  the 
jury..  It  Is  true  he  held  the  lantero  wtdch 
caused  the  explo^on,  but  Mann  and  Xeal  were 
In  charge  of  the  barrel,  and  they  Ignored  ap- 
pellee's suggestlw,  wbtcta,  if  It  had  be^  ac- 
cepted, mlgbt  have  prevented  the  exidoslon. 
Moreover,  the  Jury  m^bt  have  found  that 
Mann  and  Neal  were  more  experienced  in 
handling  gasoline  than  appellee  was,  and  that 
appellee  had,  to  tliat  extent,  the  right  to  rely 
upon  this  superior  knowledge  and  experience, 
inasmuch  as  the  act  being  done  was  not  so 
obTiousIy  dangerous  ttiat  it  must  be  said  as 
a  matter  of  law  that  an  ordinarily  prudent 
man  v/onld  not  have  participated  In  it  to  the 
extent  that  appellee  did. 

No  eiror  appearing,  the  judgment  la  af- 
firmed. 


TAYLOR,  Conaty  Treasurer,  v.  8PfVEY  et  al. 

(No.  107.) 

(Supreme  Coart  of  Arkansas.    Jaly  11,  1921. 
Bebearing  Denied  Sept.  28,  1921.) 

Pttbllo  laids  «=»I43— County  treasurer,  reeslv- 
Ing  moaey  deposited  for  school  district  by 
purohasers  of  school  lands  in  the  district 
pursuant  to  an  unlawful  agreement  between 
them,  required  to  aooount  to  the  district 
therefor. 

Where  an  unlawful  agreement  was  entered 
Into  by  the  purchaser  of  school  lands  lying 
within  a  school  district  and  a  subsequent  pur- 
chaser to  give  the  district  the  difference  be- 
tween the  sale  price  and  a  higher  amount  for 
less  than  that  which  the  land  should  be  sold, 
the  remedy  to  the  state  is  either  to  sue  the 
purchasers  for  the  fair  price  of  the  property 
or  to  rescind  the  sale  and  recoTer  the  land; 
but,  notwithstanding  such  unlawful  agreement, 
the  coun^  treasurer  may  be  required  to  account 
for  the  money  paid  to  him  for  the  district  pur- 
suant thereto,  the  money  being  received  by  him 
in  his  official  capacity  as  a  gift  from  the  pur- 
diasers,  and  not  as  a  part  of  the  state  school 
fund. 

Appeal  from  Circuit  Court,  St  Prands 
County;  J.  M.  Jacltson,  Judge. 

Objections  by  W.  A.  Splvey  and  others,  as 
School  Directors  of  Common  School  Dla* 
trlct  No.  27,  St  Francis  County,  to  the  re- 
port of  George  P.  Taylor,  aa  County  Treasur- 
er. Objections  to  report  sustained  In  the 
circuit  court  and  judgment  rendered  against 
the  defendant  and  his  bondsmen,  and  he 
peals.  Affirmed. 

See,  also,  222  &  W.  67. 

Maim  &  Mann,  of  Voamt  City,  for  appel- 
lant 

J.  W.  Momow,  of  roneat  City,  for  appel- 
laeiL 


BUMPHBETS,J.  This  Is  tSw  second  appeal 
In  tbla  case.  On  the  first  apiwal  (2^  B.  W. 
57)  the  Judgment  of  the  circuit  court  was  re* 
versed,  dismissing  appellant's  appeal  frcan 
tbe  county  court  to  the  circuit  court  vrith 
directions  to  the  drcnit  court  to  hear  the 
objections  which  appellants  had  filed  to  the 
r^>ort  of  the  appellee;  the  eotmty  treasurer, 
on  the  ground  that  be  bad  failed  to  ncconnt 
In  his  report  to  the  county  court  for  certain 
money  whleb.  It  was  alleged,  belonged  to 
common  school  district  No.  27,  in  St  Francis 
coimty.  Upcni  remand,  the  circuit  court 
heard  and  sustained  the  objections  to  the  re- 
port and  rendered  Judgment  against  said 
county  treasurer,  George  P.  Taylor,  and  his 
bondsmen,  for  the  sum  of  $3,000  and  inter- 
est, allied  to  have  been  received  by  said 
county  treasurer  for  said  edbo^  district  for 
which  amount  he  Called  to  account  in  his 
r^Hirt  From  that  jodgment,  an  appeal  has 
hem  duly  prosecuted  to  this  court 

Tbie  facts  developed  upon  the  heaili^  are, 
in  substance^  as  follows:  State  school  lands 
tying  within  said  district  were  advertised 
according  to  law,  and  sold  by  the  sherlfT  of 
the  county  at  public  sale  to  the  hli^est  bid- 
der. J.  S.  B.  Cowan  and  B.  O.  Frtar,  being 
interested  in  the  land  and  scbo<^  district 
agreed  between  themselves  that  If  the  land 
sold  for  less  than  $6,400  at  the  sale,  the  dif- 
ference between  the  sale  price  and  that 
amount  Shonld  be  presented  to  said  district, 
to  be  used  as  a  building  .fund.  Pursuant  to 
tliis  agreem^t  J.  S.  R.  Cowan  purdiased  the 
land  at  the  sale  for  $3,400,  and  that  amount 
was  paid  In  cash  to  the  sheriff,  who,  In 
turn,  paid  It  to  the  treasurer  of  the  state  for 
the  benent  of  the  public  sdiool  fund.  Shortly 
thereafter.  Cowan  sold  the  land  to  B.  C. 
Prlar,  and,  In  addition  to  the  purchase  price 
of  $3,400.  received  an  additional  <diecb  for 
$3,000  as  a  dfmatlon  or  gift  to  said  school 
district  No.  27.  Rither  the  check  or  the  mon- 
ey derived  therefrom  was  deposited  by  Cow- 
an in  the  Planters*  Bank  &  Tmst  Company, 
at  Forrest  City,  to  the  credit  of  George  P. 
Taylor,  as  county  treasurer.  Thereupon  the 
treasurer  Issued  the  following  receipt  to 
Cowad: 

"$3,000.00.  Oct  2,  1917. 

"Received  of  J.  S.  B.  Cowan,  three  tboosand 
dollars.  Deposited  by  J.  S.  TX.  Cowan,  to  be 
placed  to  the  credit  of  the  building  fund  for 
school  district  No.  27,  St  Francis  county,  Arfc. 
Ok.  of  B.  C.  Friar. 

"George  P.  Taylor,  Coon^  Treasarer.**  ■ 

Tbe  fund  was  chedced  out  of  tlie  bonk  on 
chedcs  sighed  by  the  county  treasurer,  but 
was  used  by  Oie  said  Qeorse  P.  Taylor  p». 
sonally. 

[1]  Appellant  ooiUends  that  the  oonrt  «> 
red  In  requiring  blm  to  aecomit  to  said 
school  district  No.  27  for  the  som  <tf  ¥3,000 
deposited  by  J.  8.  B.  Cowan  at  the  HantenT 


te»ntr  otbar  caaw  SM  ssma  topio  and  KST-NmiBER  In  all  Kar-Numbared  DicesU  and  ladusa 


Digitized  by  Google 


Ark^ 


QENTRAL  COAL  &  OOKB 
cut  B.W.) 


00.  T.  BARNES 


«83 


Bank  &  Trnst  Company  In  Forrest  Gt^  for 
Um,  and  for  wblcb  he  receipted  as  couiity 
treaeorer,  because  the  fond  waa  in  fact  a 
part  of  file  g^eral  school  fund  of  the  state, 
and  properly  payable  to  Uie  State  Treaaur* 
er.  Tbe  record  of  the  sale  <>f  said  school 
land  does  not  so  show.  On  the  conbary,  It 
shows  that  the  land  sold  for  $3,400,  and  that 
tbe  amount  of  the  bid  was  paid  to  the  col- 
lector for  the  ben^t  of  the  general  school 
fond  of  the  state.  It  is  true  that  an  unlawful 
agre^ent  was  entered  Into  by  the  purchas- 
ers to  give  $S,O0Q  to  the  school  district  No.  27 
in  lieu  of  bidding  the  additional  $3,000  at  the 
Sale.  If  the  state  was  defeated  by  reMon 
of  the  illegal  comt^nation  from  obtaining 
this  additional  sum  for  the  general  school 
fund,  the  remedy  to  the  state  Is  twofold: 
ElthCT  to  sue  the  purchasers  for  the  fair 
price  of  the  property,  or  to  rescind  the  sale 
and  recover  tbe  land. 

The  record  reflects  that  the  said  sum  <tf 
3,dOO  was  in  the  nature  of  a  ^ft  to  said 
school  district  No.  27  by  the  purchasers  at 
tiie  sale,  and  was  so  rec^ved  by  the  county 
treasnra-,  and  tiiat  It  was  not  rec^red  by 
him  as  a  part  of  the  state  school  fund.  By 
the  receipt  of  same,  as  county  treasurer,  for 
the  use  and  benefit  of  school  district  No.  27, 
the  county  treasurer  t>ecame  a  public  bailee 
of  said  fund  for  said  district.  Appellant, 
by  Tirtiie  of  his  office,  was  the  official  custo- 
dian of  the  funds  of  said  school  district  No. 
27,  and,  haTing  received  the  funds  in  his  of- 
Qdal  capacity.  Is  accountable  for  them  in 
hia  official  settlemeut  to  said  district,  regard- 
less of  the  means  through  which  the  funds 
were  acquired.  Skagit  County  v.  American 
Bonding  Ca  of  Baltimore,  69  Wash.  8»  100 
Pac.  199. 

No  error  ^tpearli^  the  judgmmt  la  af- 
Armed. 


CENTRAL  COAL  &  COKE  CO.  v.  BARNES. 

(No.  99.) 

(Soprsme  Omnrt      Arkansas.  July  11,  1^1.) 
Behearlng  Denud  Sept  S6;  ISZL) 

t.  Master  and  servant  4s>II8(4)— Inpraetica- 
blllty  of  complyiRO  with  statute  as  to  venti- 
latlag  nlae  no  defease^ 

Under  Crawford  ft  Moses"  Dig.  |  re- 
quiring not  less  tban  200  cubic  feet  of  air  per 
mtetite  to  pass  eadi  working  place  in  mines,  it 
ia  no  dsEense  to  an  action  for  ne^gence  based 
on  noncompliance  with  the  statute  that  it  is 
not  practical  to  comply  therewith;  tlus  being 
a  question  for  the  Legislature. 

2,  Master  and  servant  <9=>\  18(4)— Cenpiianoe 
wHA  statata  aa  to  vealtlatlna  mine  nsoessary. 

Wher2  a  miner  and  a  shot  firer  in  tbe  dis- 
charge of  their  duties  worked  in  a  crosscut,  it 
was  necessary  to  comply  with  Crawford  & 
Mokcs*  Dig.  {  7284,  relative  to  air  currents  in 
sach  crosscut. 


3.  Master  and  servant  «=»286<  I  S}—CoMpllaao« 
witli  ntlnliB  atatote  held  qBSstlon  far  Jury. 

Where  the  testimony  of  a  mine  fire  boss 
that  be  placed  a  warning  of  danger  of  gas  in  a 

crosscut  on  a  blackboard,  as  required  by  Craw- 
ford &  Moses'  Dig.  S  7270,  was  contradicted 
by  the  testimony  of  an  injured  employee  that 
he  examined  the  blackboard  and  found  uothing 
thereon  indicating  danger  in  the  crosscut,  the 
questitm  of  negligence  was  coie  of  fact  for  the 
jury. 

4.  Matter  and  servant  «=»23G<I0)— Shot  flrer 
required  to  teat  far  pas,  not  Insurer  of  own 
safety. 

Though  It  was  tbe  duty  of  a  shot  flrer  in  a 
mine  to  test  for  gas  before  firing  a  ahot,  bo 
was  not  thereby  made  an  insurer  of  his  own 
safety. 

5.  Master  and  servant  «s»288(i2)— Shot  1lrsr*s 
assumption  of  risk  of  gu  explosion  held  qies- 

tlon  for  Jury. 
In  an  action  for  Injuries  to  a  shot  firer  in 
a  mine  caused  by  an  explosion  of  gas,  evidence 
held  to  make  a  Question  for  the  Jury  aa  to 
whether  the  danger  of  firing  a  shot  was  so  pat- 
ent and  obvious  that  he  assumed  the  risk. 

6.  Master  and  servant  «=3283(  14)— Instrae- 
tiens  en  mine  operator's  dattee  lot  too  gen- 
eral er  misleading. 

An  instractlon  that  it  was  t2ie  duty  «f  one 
operating  a  mine  to  eArdse  oidfaajkry  care  to 
furnish  an  employee  with  a  reasonably  safe 
place  to  work  and  not  expose  him  to  any  ns- 
asnal  danger,  and  In  the  exerdse  of  ordinary 
care  to  make  such  reasonable  inspections  and 
examination  as  would  enable  It  in  the  exercise 
of  ordinary  care  to  know  of  any  dangers  or 
dangerous  places  that  might  imperil  the  safety 
of  a  shot  firer  in  the  discharge  of  his  duty,  and 
to  notify  him  by  a  notice  on  a  blackboard  of 
any  dangers  or  dangerous  places  where  he  %as 
reipdred  to  work,  if  there  were  any  and  It  knew 
of  them,  or  in  tbe  exercise  of  ordinary  care 
might  have  kbown  thereof,  Ael^  not  too  general 
and  misleading  as  not  specifically  dining  the 
Issues. 

7.  Master  and  servant  «s>S35(6)— Shot  flrer  In 
mine  entitled  to  rely  oa  employer'a  oonpll- 
ance  with  statute. 

Though  the  fact  that  a  mine  fire  boss  had 
made  an  inspection  for  gas  did  not  justify  an 
employee  in  firing  a  shot  where  he  knew  that 
there  was  gas,  in  determining  whether  it  was 
safe  to  fire  die  aliot  he  had  a  right  to  rely  on 
the  fact  that  the  fire  boss  had  not  marked  any 
danger  as  required  by  statute,  and  that  the 
statute  prescribed  the  amount  of  air  to  be  cir- 
culated at  the  place  the  shot  was  fired. 

8.  Master  and  servaat  «=>29l  (4)— Instructloa 
on  mine  vsntllstloa  warranted  hy  evldenoe  as 
to  size  of  mina. 

Though  Crawford  &  MoseiT  Dig.  |  7284, 
prescribing  the  amount  of  air  required  to  pass 
each  working  place  in  mines  does  not  apply  to 
coal  mines  where  less  tban  10  men  are  em- 
ployed underground  in  24  hours,  and  thongh 
there  was  no  specific  evidence  that  a  mine 
came  within  tbe  statute,'  an  instruction  thereon 
was  proper,  where  the  whole  tenor  of  the  evi- 
dence showed  that  It  was  a  large  mine,  and  Qie 
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State  Mine  Inspector  teBtifled  that  he  Inapected 
the  mine  as  required  bjr  law.  though,  nnder  sec- 
tion T25i),  such  inspection  was  not  required 
unless  more  than  10  men  were  employed. 

9.  Muter  and  aervaat  «s>Z7ft(3)-^ury  keld 
warranted  !■  Ilidiig  eompllamw  wHh  statate 
as  to  mine  ventilation  wonid  have  prevented 
exploolon. 

In  an  action  by  a  shot  firer  for  injuries  due 
to  an  explosion  of  gas  in  a  mine,  the  jury  iield 
warranted  in  finding  that  if  the  current  of  air 
required  by  Crawford  &  Moses*  Dig.  |  72S4, 
had  been  in  operation,  -it  would  have  driven 
the  gas  out  ot  a  crosscot  and  not  allowed  it  to 
accumulate  in  sufficioit  qnantities  to  ignite. 

10.  Mwtar  and  aorvant  ^226(2)— Inotmotloa 
OB  auunptlon  tH  risks  by  miner  held  correct. 

An  instruction  that,  while  plaintiff  by  enter- 
ing defendant's  service  as  a  shot  firer  in  its 
mines  assumed  all  the  risks  ordinarily  incident 
to  that  employment,  he  did  not  assume  any 
risks  arising  from  the  negligence  of  defendant, 
or  any  one  to  whom  it  intrusted  its  superin- 
tending authority,  unless  plaintiff  was  aware 
of  such  dangers  and  appreciated  them,  was 
correct 

11.  NegllgMice  «s>l4l(l2)  — Instmetioi  en 
damages  in  oase  of  oontribntory  aeglla^BM 

held  not  erroneoas. 

An  instruction  that  if  plaintiff  Was  guilty  of 
contributory  negUgence  such  contributory  neg- 
ligence would  not  bar  a  recovery  if  plaintiff 
was  otherwise  entitled  to  recover,  but  tiiat  the 
damages,  if  any,  ^ould  be  diminiahed  by  the 
jury  in  proportion  to  the  amount  of  negl^ence 
attributable  to  plaintiff,  was  in  accord  with 
Crawford  &  Ifosea*  Dig.  |  7146t  and  wu  not 
erroneous. 

12.  Trial  «=>296(n)— inatraetioB  as  to  dani< 
ages  not  prejudicially  erroneous  beoanse  of 
raferenoe  to  amount  aaed  for,  in  view  of  an- 
otiier  Instruction. 

In  an  action  for  personal  injuries,  an  in- 
struction tliat  if  the  Jury  found  for  plaintiff 
they  should  assess  his  recovery  at  such  sum  as 
from  the  evidence  in  their  judgment  would 
fairly  compensate  him  for  the  injuries  which 
he  had  sustained,  if  any,  "not  to  exceed  the  sum 
of  $3,000,"  and  that  in  arriving  at  the  amount 
of  recovery  the  jury  might  consider  his  pain 
and  suffering,  loss  of  time,  etc.,  lieUl  not  preju- 
didally  erroneous  because  of  the  reference  to 
the  amonnt  sued  for,  in  view  of  the  direetiop 
to  find  only  inch  amonnt  as  the  evidmee  war* 
ranted. 

Appeal  from  Circuit  Court,  Polk  County; 
Jas.  S.  Steel,  Judge. 

Action  by  Tom  Barnes  against  the  Central 
Ooal  ft  Coke  OompBDj.  From  a  judgment  for 
plaintlfl,  defendant  appeals.  Affirmed. 

James  B.  McDonooi^  of  Bt,  Smith*  for 

appellant. 

A.  M.  Dobbs,  of  Hartford,  Norwood  ft  Al- 
ley, of  Mena,  and  G.  I*  Grant,  of  Ft  Smith, 
for  appellee. 


HART,  J.  The  Central  Coal  ft  Coke  Com- 
pany  prosecutes  this  appeal  to  reverse  a 
Judgment  for  damages  for  persdnal  injuries 
In  favor  of  Tom  Barnes,  who  was  Injured  by 
the  explosion  of  gas  while  *he  was  acting 
in  the  capadty  of  shot  firer  In  one  of  the 
company's  coal  mines. 

Tom  Barnes  was  a  witness  for  himself. 
According  to  bis  testimony  he  was  37  years 
of  age,  and  had  worked  17  years  at  mining 
in  the  neighborhood  of  the  mine  where  be 
was  injured.  He  bad  had  11  years*  ezperl- 
ence  as  a  shot  flrer,  and  had  been  working 
in  the  mine  where  he  was  injured  17  months 
as  shot  firer.  He  knew  that  gas  feeders  were 
In  the  mine.  Gas  feeders  are  crevices  in 
the  coal  where  the  gas  escapes.  The  gas  also 
sometimes  comes  out  of  the  roof,  or  Uie 
bottom  of  the  mine.  Xou  can  onlj  tell  by 
testing  it  out  with  a  safety  lamp^  An  open 
lamp  will  explode  the  gas.  The  shot  firer 
goes  Into  the  mine  after  the  miners  have  left 
it,  and  fires  the  shots  w^ch  the  miners  have 
fixed  during  the  day.  A  shot  fir^  usually 
goes  to  work  about  4:30  o'<aock  in  the  after 
noon.  On  the  day  .  In  question  Barnes  went 
to  the  blackboard  on  the  surface  and  looked 
to  see  what  warnings  of  danger  bad  ben 
placed  there.  It  was  his  duty,  as  wdl  as 
the  du^  of  those  irho  mine  coal,  to  look  at 
the  blackboard  to  flad  out  wbat  dangwous 
places  In  the  mine  had  ben  marked  on  it  by 
the  fire  boss.  Banna  found  no  warnings  on 
the  bla(Al)oard  for  tiie  place  whwe  be  was 
Injured.  AVhen  be  ent»%d  the  mine  be  went 
to  the  fourth  south  eitry,  and  found  three 
shots  prepared  for  firing,  ^e  tamped  the 
shots,  and  then  went  back  to  the  air  course. 
He  opened  the  crosscut,  and  found  gas  in  It. 
He  brushed  the  gas  out  of  the  crosscut,  and 
then  tamped  a  shot  In  it  By  brushing  the 
gas  out  Is  meant  that  he  took  a  rag  curtain, 
left  there  for  the  purpose,  and  fanned,  the  gas 
out  of  the  crosscut  He  then  went  back  to 
the  other  side  and  fired  a  shot  Then  he 
came  back  to  the  crosscut  and  fired  the  shot 
in  It  with  his  open  lamp.  The  use  of  the 
open  lamp  caused  the  gas  to.  explode,  and 
severely  injure  blm.  He  knew  that  gas  was 
feeding  in  there,  but  he  did  not  know  that  It 
was  coming  In  so  rapidly.  Barnes  made  the 
first  test  for  gas  in  the  crosscut,  and  also 
made  a  test  for  gas  In  the  entry.  There 
were  shots  to  be  fired  on  the  air  course  side 
of  the  crosscut  and  also  on  the  entry  side  of 
the  crosscut  Barnes  fired  the  shots  on  the 
entry  side  before  the  explosion.  The  safety 
lamp  will  Indicate  whether  there  ^ras  a 
great  or  small  quantity  of  gas.  When  Barnes 
first  went  in  there  he  beard  the  gas  bubbling 
ih  the  water,  and  made  a  test  for  it  with  his 
safety  lamp.  He  knew  that  a  good  deal  of 
gas  had  accumulated  there,  but  he  readily 
brushed  It  out  and  did  not  know  that  it  was 
coming  in  so  rapidly  as  to  explode  If  he 
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staouM  return  in  so  abort  a  time  and  Are  the 
Bhot  with  bis  lighted  lamp.  It  was  necessary 
to  are  the  shot  with  his  lighted  lamp,  and 
Barnes  was  doing  his  work  as  shot  flrer  lo 
the  usual  and  customary  manner.  It  was 
his  dnty  to  mane  a  test  tor  gas  before,  be 
flred  the  shot  The  miner  who  prepared  the 
shot  in  the  crosscut  where  Barnes  was  burn- 
ed worked  In  the  crosscut  all' day,  but  used 
a  safety  lamp.  The  fire  boss  had  told  him 
that  gas  was  there,  and  to  pse  a  safety  lamp. 
In  the  morning  a  dead  line  had  been  located 
between  the  flrsC  and  second  crosscuts,  but 
it  was  moved  later  in  the  day. 

Tom  Shaw,  State  Mining  Inspector  was  a 
witness  for  the  plaintiff.  According  to  his 
testimony  he  was  familiar  with  the  mine  in 
question,  for  the  reason  that  he  had  Inspect- 
ed it.  He  exirtalned  how  the  air  was  made  to 
drculate  In  the  mine,  and  said  that  while 
gas  cannot  be  prevented  from  coming  out  of 
the  feeders,  the  circulation  of  the  air  will 
carry  the  gas  away.  He  explained  how  the 
air  circulated  through  the  fourth  south  en- 
try, and  stated  that  under  the  law  200  cubic 
feet  at  air  per  minute  Is  required  to  be  cir- 
culated In  all  working  places  in  the  mine.  He 
stated  further  that.  If  that  much  air  had  been 
kept  circulating  In  the  second  crosscut  per 
minute,  it  would  hare  kept  the  crosscut  free 
from  gas.  The  reason  la  that  tbe  gas  Is  so 
much  lighter  than  air  that  the  corrent  ot  air 
sweeps  it  out  of  the  mine. 

B.  B.  HlnsoD,  the  gas  man  and  fire  boss, 
was  a  witness  for  the  d^endant  He  went 
into  the  mine  on  the  morning  in  question, 
and  examined  the  fourth  south  air  course. 
The  face  of  it  was  practically  clear,  but  the 
crosscut  had  a  feeder  in  it  that  morning, 
which  was  making  quite  a  lot  of  gas.  Wit- 
ness marked  It  out  and  put  a  dead  line  there. 
He  then  went  to  the  top  of  the  mine  and  put 
a  notice  on  tbe  blackboard.  The  mariiing 
on  the  board  showed  that  tbe  fourth  south 
air  course  was  cut  off.  Tlie  notice  was  pnt 
there  for  everybody  to  see.  Ttm&  was  no 
duty  OB  his  part  to  notify  Barnes  pmonally. 
It  was  Barnes*  dnty  to  examine  all  places  for 
gas  where  he  was  required  to  go  before  doing 
anything  in  those  places.  According  to  the 
testimony  ot  the  miue  foreman,  it  was  Barnes' 
dnty,  even  after  he  had  swept  the  gas 
out,  to  examine  it  again  with  a  safety  lamp. 
According  to  the  evidence  adduced  for  the 
defendant,  It  was,  also,  ebown  that  It  was  not 
practical  to  provide  200  cubic  feet  of  air 
each  minute  In  the  crosscuts. 

It  Is  earnestly  insisted  that  under  this  evi- 
deuce  the  court  should  have  directed  a  ver^ 
-  diet  for  the  d^endant  We  are  ot  the  opin- 
ion that  the  court  pr<q^rly  submitted  the 
Issae  ot  negU^nce,  on  the  part  of  the  defend- 
ant and  assumptlMi  of  risk,  on  the  part  of 
the  idaintifr,  to  tbe  Jury. 

Section  7279  of  Crawford  &  Moses'  Digest 
provides  that  In  all  mines  where  a  Are  boss 
is  employed  all  working  places  shall  be  ex- 


amined at  least  once  a  day  by  the  fire  boss, 
and  that  all  dangerous  places  shall  he  mark- 
ed on  the  bladcboard  before  any  other  em- 
ployees tfiter  the  mine. 

Section  7284,  provides  that  there  shall  not 
be  less  than  200  cubic  feet  of  air  pass  each 
working  place  per  minute,  and  that  it  shall 
be  the  duty  of  the  State  Mine  Inspector  to 
measure  tbe  air  at  all  working  pla(^  in  mak- 
ing bis  inspection. 

[1,  2]  The  testimony  on  the  part  of  the  de- 
fendant Itself  tended  to  show  that  the  latter 
section  of  the  statute  had  not  been  com- 
plied with.  Oonnsel  seek  to  Justify  tbe  neg- 
lect on  tbe  ground  that  It  was  not  practical 
to  comply  with  the  statute.  This  la  a  matter 
that  addresses  Itself  to  the  Legislature,  and 
does  not  furnish  a  defense  to  an  action,  for 
negligence  based  on  a  noncompMance  with 
the  statute.  Then,  too,  It  Is  insisted  by  coun- 
sel for  the  defendant  that  It  was  not  neces- 
sary to  comply  with  the  statute  In  the  cross- 
cut where  the  plaintiff  was  injured.  This 
question  has  been  dedded  adversely  to  his 
contention  !n  Western  Coal  &  Mining  COi  r. 
Jones,  76  Ark.  70,  87  S.  W.  440. 

[3]  It  was  there  contended  by  tbe  r-aintiff 
that  the  company  owed  no  dn^  to  its  serv- 
ants to  keep  the  room  adjoining  his  work- 
ing room  free  of  gas.  The  court  said  that 
the  statute  meant  that  tbe  air  shall  be  car- 
ried to  tbe  extremest  polift  where  the  pidc 
falls,  and  that  the  entire  mine  shall  be  free  of 
gas.  In  the  discharge  of  their  duties  the  em- 
ployee who  mined  tbe  coal  and  the  shot  firer 
both  worked  In  tbe  crosscut  where  the  Injury 
occurred.  O^erefore  it  was  necessary  fbr  the 
company  to  keep  the  current  of  air  in  drcula- 
tiOQ  in  the  crosscut,  as  required  by  the  stat- 
ute It  was  also  the  duty  ot  tbe  fire  boss  to 
have  placed  a  warning  of  danger  of  gas  In  the 
croescut  on  the  blackboard,  lliia  he  claimed 
he  did.  His  testimony,  howeyer,  la  contra- 
dicted In  this  respect  by  that  of  the  plaintiff, 
who  testified  that  he  examined  the  black- 
board, and  found  no  marking  there  indicat- 
ing danger  in  the  crosscnt  This  made  a 
question  of  fact  tor  the  jury,  and  the  coqrt 
properly  held  that  the  question  of  negligence 
was  one  of  fact  for  the  Jury,  and  not  of  law 
for  tbe  court 

Again  it  Is  Insisted  by  counsel  for  the  de- 
fendant that  the  Iburt  should  have  declared 
as  a  matter  of  law  that  the  plaintiff  assumed 
the  risk,  and  therefore  should  have  Instruct- 
ed the  Jury  to  find  for  the  defendant  CJoun- 
sel  points  out  the  fact  tbnt  it  was  the  duty 
of  the  plaintiff  to  make  a  test  for  gas,  that 
plaintiff  discovered  that  gas  was  coming 
Into  the  crosscut,  and  that  he  assumed  the 
risk  ot  filing  the  shot  when  he  knew  that 
the  gas  was  escaping  in  such  large  quantities. 

[4,  B]  While  it  was  the  dpty  ot  the  plain- 
tiff to  inspect  for  gas,  he  was  not  made  the 
Insurer  of  his  own  safety.  Of  course  If  the 
gas  was  coming  Into  the  crosscnt  In  such 
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lai^  qnantlttea  and  so  rapidly  as  to  haTe 
been  obvious  to  the  plaintiff  tbat  It  was  dan- 
CerouB  to  fire  the  abot,  be  would  have  aa- 
anmed  the  risk  of  doing  ao.  But  we  do  not 
think  that  tbe  undisputed  eTlden<»  made  the 
danger  of  firing  tbe  ahot  a  patent  and  oN 
vloua  one.  The  wamli^,  required  by  the 
atatnte,  of  dangeroua  places  ht  the  mine  were 
placed  thete  for  the  benefit  of  the  plaintiff, 
as  well  as  the  miners  who  worked  the  mine 
The  plaintiff  says  that  no  marking  with  re- 
gard to  the  crosacut  was  placed  on  the  black- 
board. 

The  Jury  might  have  found  that  be  relied 
on  this  fact  in  estimating  the  amount  of  gna 
that  would  come  in  the  crosscut  in  a  given 
time.  Then,  too,  he  readily  brushed  the 
gas  out  of  the  crosscut  with  the  cloth  left 
there  for  that  purpose.  The  Jury  had  a  right, 
also,  to  assume  tbat  he  might  rely  to  scnne 
extent  on  the  company  complying  with  the 
statute  in  regard  to  the  circulation  of  the 
air.  The  plaintiff  was  only  gone  a  short 
time,  and,  when  all  these  matters  are  con- 
sidered, we  are  of  the  opinion  ttiat  the  court 
was  right  in  submitting  to  the  Jury  the  Ques- 
tion of  assumption  of  risk. 

Section  7145  of  Crawford  &  Moses*  Digest 
provides  that  contributory  negligence  shall 
not  bar  a  recovery,  but  that  the  damages 
shall  be  diminislied  by  the  Jury  in  proportion 
to  the  amount  of  negligence  attributable  to 
such  employee.  The  court  gave  an  instruc- 
tion to  the  Jury  In  compliance  with  this  sec- 
tion of  the  statute.  Therefore  there  was  no 
error  In  refusing  to  direct  a  verdict  for  the 
defendant. 

[8,  7]  It  Is  nest  insisted  that  the  court  err- 
ed in  giving  instruction  No.  1  for  the  plain- 
tiff. The  instruction  Is  as  follows : 

"Yon  are  instmcted  that  it  was  the  duty  of 
the  defendant  to  exercise  ordloary  care  to  fur- 
nish the  plaintiff  with  a  reasonably  safe  place 
in  wliich  to  work,  and  not  expose  him  to  any 
unusual  daoger  while  In  the  discharge  of  his 
daty  as  'an  employee  In  the  defendant's  mine; 
and  it  was  also  the  duty  of  the  defendant  in 
the  exercise  of  ordinary  care  to  make  such  rea- 
sonable inspections  and  examination  in  its  said 
mine  as  would  enable  it  in  the  exercise  of  or- 
dinary care  to  know  of  any  dangers  or  danger- 
ous ^aces  in  its  mine  that  might  Imperil  the 
safety  of  the  plaintiff  while  in  the  discharge  of 
his  duty  as  a  shot  firer,  and  to  notify  the  plain- 
tifF  by  marking  on  the  Uacdoard  of  any  dan- 
ger or  dangerous  placea  existing  in  said  mine 
where  the  plaintiff  was  required  to  work,  if 
there  were  any  such  dangers  or  dangerous 
placea  and  the  defendant  knew  of  tUem  or  in 
the  exerdae  of  orAnary  care  might  .have 
known  thereof. 

"If  you  find  by  a  preponderance  of  the  evi- 
dence that  the  defendant  negligently  failed  to 
perform  all  or  either  of  said  duties  and  that 
the  plaintiff  was  injured  by  reason  of  audi 
failure  aad  negligence,  that  the  plaintiff  is  en- 
titled to  recover,*  unless  he  Is  precluded  from 
recovering  under  the  other  Inatructiona  given 
you  in  this  case." 


Counsel  for  the  d^Mkdant  tialms  that  the 

lnetructi<m  Is  too  general  and  misleading, 
because  It  does  not  qtedflcally  define  the  1»- 
aues  in  the  case.  He  also  contends  that  the 
instruction  la  errtmeous,  In  that  It  points 
out  to  the  Jury  the  duty  of  the  defendant  to  • 
make  an  Inspection,  whereas  the  duty  rested 
upon  the  plaintiff  alone  to  make  the  Inspec- 
tion for  gas  at  the  place  where  he  was  In- 
jured. Counsel  contend  that  the  fact  that 
the  fire  boss  had  made  an  inspecti<m  did 
not  Justify  the  plaintiff  In  firing  the  shot 
where  he  knew  that  there  was  gas.  That  Is 
true,  but  the  quantity  of  gas  and  the  rapid- 
ity with  which  It  was  feeding  the  crosscut 
were  questions  to  be  detdded  by*  the  plaintiff 
In  determining  whether  it  was  safe  to  fire 
the  shot.  As  above  stated.  In  arriving  at  the 
conclution,  he  hud  a  right  to  reply  In  part 
upon  the  fact  that  the  fire  boss  had  not 
marked  any  danger  th»'e,  and  also  upon  the 
fact  that  the  statute  prescribed  the  amount 
of  air  to  be  circulated  there.  These  were 
statutory  requirements  enacted  for  the  pur- 
pose of  providing  him  with  a  safe  place  la 
which  to  work,  and  the  court  did  not  err  In 
defining  the  duty  of  the  fire  boas  to  make 
the  examination  and  Inspection  required  by 
the  statute,  and  of  notifying  the  plaintiff  by 
ranrUing  on  the  blackt>oBrd  any  danger  in 
the  mine  where  he  was  required  to  work. 
We  are  of  the  opinion  tbat  the  court  did  not 
err  in  giving  t^e  Instruction. 

[8]  It  Is  next  inidsted  that  the  court  med 
in  giving  an  Instruction  on  air  currents  in 
compliance  with  the  provisions  of  section 
72S4  of  Crawford  &  Moses'  Digest.  It  is  con- 
tended by  counsel  for  the  defmdant  tbat  this 
section  does  not  apply  to  coal  mines  where 
leas  than  10  men  are  employed  underground 
in  24  hours,  and  that  there  is  no  proof  in 
the  present  case  that  the  mine  in  question 
came  within  the  provisions  of  the  acL  It  la 
true  that  there  is  no  specific  evidence  to  this 
effect.  But  the  evidence  shows  that  there 
were  at  leaat  four  south  air  courses;  that 
the  mine  employed  a  general  foreman,  a  fire 
boss,  and  a  shot  firer.  The  whole  tenor  of 
the  evidence  shows  Uiat  It  was  a  large  mine. 
The  State  Mine  Inspector,  without  objection, 
testified  that  he  had  inspected  the  mine,  as 
by  law  he  was  required  to  do.  The  statute 
only  requires  him  to  Inspect  mines  where 
more  than  10  men  are  employed.  Crawford 
&  Moses*  Digest.  S  7230. 

[t]  It  Is  claimed  that  the  court  erred  in 
giving  an  instruction  based  uiwn  the  section 
of  the  statute  above  referred  to,  because  the 
plaintiff  knew  that  gas  was  in  the  crosscut, 
and  because  the  failure  to  cause  200  cubic 
feet  of  air  per  minute  to  pass  the  crosscut 
where  the  plaintiff  was  at  work  had  nothli^ 
to  do  with  bis  injury.  The  Jury  might  have 
found  that  bad  the  current  of  air  bem  lo  op- 
eration there^  as  required  by  the  statat^  it 
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wonld  luTa  drlTCB  ttie  gu  but  of  the  crosa- 
cut,  and  not  allowed  It  to  accumulate  there 
in  suffldoit  Quantities  to  Ignite,  and  ther^y 
injure  the  plaintUF.  It  will  be  remembered 
that  the  evldoice  shows  that  he  had  returned 
IB  a  Ter7  short  time  after  brushing  the  gas 
out  when  he  first  found  it  there. 

rnn  It  Is  next  insisted  diat  Oe  court  erred 
in  glTlng  instmctlon  No.  4,  whl<4i  reads  as 
fidlows: 

Ton  are  Instrocted  Oat  whfle  the  plaintiff, 
by  entering  the  aerrlees  of  the  defendant  as 
a  shot  flrer  fai  Its  mine,  assmned  all  the  risks 
ordbisrily  incident  to  that  employment,  he  did 
not  assnma  any  risks  arising  from  the  negli- 
gence of  the  defendant,  or  any  one  to  whom  It 
iotruBted  its  snperintendii^  autbority,  anless 
it  be  further  shown  that  the  plaintiff  was  aware 
of  such  dangers  and  appreciated  the  same." 

It  Is  contended  that  the  ioatmction  Is  er- 
roneous upon  the  authority  of  the  Athletic 
Mining  &  Smelting  Ca  T.  Sharp,  135  Ark. 
330,  205  S.  W.  605.  In  that  case  on  instruc- 
tlcm  on  assumed  risk  was  beld  to  be  wrong 
because  the  <»urt  neglected  to  tell  the  Ju^ 
that  an  assumption  of  iisli  includes  the  neg- 
ligmce  of  the  def«idant  If  the  plaintiff  knew 
of  the  negligence  and  appreciated  the  danger 
in<^dent  to  the  service.  That  defect  Is  not  In 
the  instruction  In  question.  The  Instruction 
in  plain  terms  tells  the  Jury  that  the  plaintiff 
did  not  assume  any  risk  arising  from  the 
negligence  of  the  defendant  unless  it  was 
shown  that  he  was  aware  of  the  danger  and 
appreciated  the  same.  The  Instruction  as 
given  was  correct  Ark.  Land  &  Lbr.  do.  t. 
Fltzfaagh.  143  Ark.  122,  21»  S.  W.  1022. 

[1 1]  It  is  nert  Insisted  that  the  court  err- 
«d  in  giving  InBtmctlon  No.  &  It  Is  as  fol- 
lows: 

"Upon  the  question  of  contributory  negli- 
gence,' yon  are  instmcted  that  the  barden  Is 
on  the  defendant  to  establish  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  that 
flw  d^endant  must  make  proof  thereof  by  a 
prep<mderaqce  of  the  evidence,  unless  sncb 
proof  appears  from  the  evidence  on  the  part 
of  the  plaintiff,  but  if  you  find  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  such 
contributory  negligence  will  not  bar  a  recovery, 
or  preclude  the  plaintiff  from  recovering  in  this 
action,  if  ha  is  otherwise  entitled  to  recover,  but 
the  damages,  if  any,  shall  be  diminished  by  the 
jury  in  proportion  to  the  amonnt  of  negligenoe 
attributable  to  the  plaintiff." 

The  Instmctlan  tells  the  Jury  to  take  into 
Aococut  tlw  negUgenee  of  the  idaintiff  and  re- 


duce his  recovery  in  the  proportion  in  which 
his  negligence  contilbated  to  his  injury. 
The  in^ructlon  la  in  accord  with  the  provi- 
sions of  section  T145  of  Crawford  ft  Moses* 
Digest,  and  is  not  erroneous.  The  aectiim. 
In  substanoa.  provides  that  the  fhet  that  the 
employee  may  have  been  guilty  of  contribu- 
tory n^igenoe  shall  not  bar  a  reooveir; 
hut  the  damages  ahall  be  diminished  by  the 
Jury  in  propiMtlCHi  to  the  amount  of  negli- 
gence attributable  to  auoh  employee^  See, 
also,  Kansas  City  So  By.  Ga  v.  Spiaka,  144 
Arit.  22T,  222  a  W.  724. 

[12]  FlnaUy,  it  is  Insisted  that  tlie  onirt 
erred  in  giving  instruction  No.  6*  whldi  is  as 
follows: 

"If  yon  find  for  the  plaintiff,  you  will  assess 
his  recovery-  at  such  a  snm  aa  from  the  evl-' 
dence,  in  your  Judgment,  win  fairly  compensste 
him  for  the  Injurtea  wMeh  he  has  snstained, 
if  any,  not  to  exceed  the  sora  of  $8,000.  In  ar- 
riving at  the  amount  of  plaintiff's  recovery.  If 
yon  find  for  him;  you  may  take  into  considera- 
tion the  plaintiff's  pain  and  suffering,  mental 
and  physical,  if  any;  his  loss  of  time,  if  any; 
bia  diminished  capacity  to  earn  a  hvelibood,  If 
any;  the  temporary  or  permanent  diaracter 
of  his  injury;  the  neeessary  expense  incarred 
by  liim  for  medical  and  sorgieal  attendance,  if 
any;  and  apbn  cottrideration  of  aE  these  ele- 
ments of  recovery,  if  proven,  yon  wlU  assess 
the  damages  In  favor  of  the  plaintiff.  U  yon 
find  for  the  defendant,  you  will  simply  so  state 
in  yonr  verdict" 

Connsel  rdles  npm  the  case  of  St.  L.  8.  W. 
Ry.  Co.  V.  Aydelott,  128  Ark.  479,  104  S.  W. 
8^.  In  that  case  the  instruction  did  not  re* 
strict  the  Jury  to  a  consideration  of  the 
amount  of  damapres  aa  shown  by  the  evi- 
dence, and  for  that  reason  the  instruction 
was  held  to  be  ferroneous. 

In  the  case  at  bar  the  rule  announced  In 
St.  U,  I.  M.  &  S,  R.  Co.  v.  Snell,  82  Ark.  Cl, 
100  S.  W.  07,  governs.  There  we  held  that 
It  was  Improper  for  the  trial  court  to  make 
reference  in  an  instruction  to  the  amoont  sued 
for.  The  reason  given  was  that  the  Jury  Is 
presumed  to  know  from  having  heard  the 
complaint  read  that  Its  verdict  sbould  not 
exceed  the  amount  asked  for.  The  court 
said,  however,  that  where  an  instruction  con- 
taining audi  refermce  is  properly  limited  by 
a  direction  to  find  only  such  amount  as  the 
evidence  warrants,  the  court  will  not  hold  it 
to  be  prejudicial  error.  The  rule  there  an- 
nounced governs  the  present  case. 

We  And  no  reversible  error  in  the  reoord* 
and  the  Judgment  will  be  afflrmed. 
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FRANKLIN  st  IL  v.  STATE.   (N*.  IQI.) 

<8apreme  Court  of  Arkansu.   J11I7  11.  1921. 
Behearing  Denied  Sept.  26.  1921.) 

1.  Criminal  law  «=s>598(7)— Ditlgeaea  In  pro- 
ODrfog  witnee*  neoaeaary  for  coatlnuanoe. 

There  wai  no  error  in  refusing  a  cootinn- 
aoce  on  account  of  the  absence  of  a  vitneBa 
not  subpoenaed,  where  accused  did  not  show  due 
diligence  in  endeavoring  to  procure  his  attend- 
ance; the  absent  witness  being  a  person  who 
was  indicted  and  had  been  permitted  to  go  home 
to  visit  a  sick  wife  at  the  time  the  case  was 
tried,  and  defendant  having  no  right  to  rdy 
Qpon  his  heing  present  when  defendant's  case 
was  called. 

2.  Criminal  law  1 83— Accused  held  to  have 
Impliedly  consented  to  discharge  of  Juror. 

It  must  be  held  that  accused  impliedlj  con- 
sented to  discharge  of  a  juror  from  the  panel, 
where  such  juror  had  previously  been  on  a 
panel  which  convicted  three  other  defendants 
charged  with  being  engaged  in  maWng  intoxi- 
cating liqnors  at  the  time  and  place  tiiat  de- 
fendant was  charged  with  making  liquor,  such 
juror  going  to  the  court  and  telling  him  that  he 
had  formed  and  expressed  an  opinion  by  his 
verdict,  and  accused  remained  silent  during  the 
colloquy  between  the  court  and  the  juror,  and 
did  not  interpose  a  plea  of  former  jeopardy 
until  after  the  jnror's  discharge. 

3.  Crlnlnal  law  <8=>I84— Proper  ilsekarge  of 
Juror  lot  available  on  plea  of  femer  Jeop- 
ardy. 

Discharge  by  the  court  of  a  juror  who  had 
tried  and  convicted  three  defendants  charged 
with  making  whisky  at  the  same  time  and 
place  that  defendant  was  diarged  with  making 
it  did  not  operate  to  discharge  defendant  un- 
der a  plea  of  former  jeopardy;  the  action  of 
the  court  being  a  manifest  necessity  and  in  the 
interest  of  the  accused  for  the  purpose  of  ena- 
bling him  to  obtain  a  fair  and  impartial  trial. 

4.  Crlnhial  law  «»l  137(9)— No  oialm  that 
eeaftHloe  wis  ebtaieed  by  throati  after  de- 
■laL 

Accused,  having  denied  that  he  made  an  ad- 
mission at  all.  is  on  appeal  in  no 'attitude  to 
claim  that  a  confewion  was  obtained  from  him 
bj  tlireats. 

5.  CriniTDal  law  ^406(5}— Testimony  as  to 
defendant's  telMng  witness  how  to  make  whis- 
ky held  admissible. 

In  a  prosecution  for  manufacturing  intoxi- 
cating liquors,  court  did  not  err  In  permitting 
a  witness  to  testify  that  acensed  bad  told  him 
how  to  make  intoxicatiag  liquors,  the  witness 
-  having  already  testified  without  objection  that 
he  had  bought  a  still  and  three  barrels  of  beer 
from  accused  and  that  at  the  time  he  said  that 
he  had  put  1%  bushels  of  meal  and  60  pounds 
of  sugar  in  the  three  barrels  of  beer,  being 
competent  to  connect  defendant  with  the  mak- 
ing or  being  interested  in  the  manufacture  of 
intoxicating  liquora  on  the  occasion  in  ques- 
tion. 


Appeal  from  Circuit  Conrt,  Pike  Connty; 
Jaa.  S.  Steel,  Judga 

Ferry  Franklin  and  four  otbers  were  sepa- 
rately Indicted  and  (XHiTicted  of  mannfactup- 
Ing  lnt(nicatiiig  liquors,  and  appeal  eepa- 
rately.  Cases  tried  together.  Affirmed. 

W.  S.  Golfleot%  of  Iforfreeabon^  for  ap- 
pellants. 

J.  S.  Utley,  Atty.  Qea.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst.  Attys.  Gen.,  for 
the  State. 

HABT,  J.  Perry  Franklin.  Ben  David- 
son, Eli  Markfaam,  Jewell  Sparks,  and  Ira 
Green  were  separately  Indicted  fbr  tbe> 
crime  of  maDnfactnring  and  being  interested 
In  the  manufacture  of  intoxicating  liquors. 
The  defendants  were  charged  with  manufac- 
turing and  being  interested  in  the  manu- 
facture of  Intoxicating  liquors  at  the  same 
place  and  at  the  same  time.  They  were  tried 
separately  and  there  Is  a  separate  transcript 
In  each  case,  but  the  testimony  in  each  is 
practically  the  same.  There  was  a  verdict  of 
guilty  in  each  case,  and  from  the  judg- 
ment of  conviction  each  defendant  has 
separately  prosecuted  an  appeal  to  this  court. 

For  the  sake  of  convenience  the  cases 
have  been  briefed  and  heard  together  hera 
The  evidence  for  the  state  Is  sufflclrat  to 
warrant  a  conviction,  and  no  assignment  «f 
error  Is  urged  here  on  that,  account. 

[1]  The  defendant  In  each  ease  assigns  as 
error  the  refusal  of  the  court  to  grant  him  a 
continuance  on  account  of  the  absence  of 
Buck  Nicholson.  There  was  no  error  In  the 
action  of  the  court  in  refusing  the  ccmtinn- 
ance  because  the  defendants  did  not  show 
due  diligence  in  endeavoring  to  procure  the 
attendance  of  the  absent  witness.  Osborne  v. 
State,  121  Ark.  ICO,  ISO  S.  W.  497,  The  rec- 
ord shows  that  Buck  Nicholson  had,  also, 
been  indicted  for  the  crime  of  making  in- 
toxicating liquors  and  had  been  iKrmitted  to 
go  home  to  visit  a  sick  vrife  at  the  time 
these  cases  were  tried.  Nicholson  had  not 
been  subpcenaed  as  a  witness  In  either  of 
the  cases.  He  was  not  required  to  att«id 
court  except  In  his  own  case.  The  defendants 
had  no  right  to  rely  upon  his  t>eing  present 
when  their  cases  were  called  for  trial.  Hav- 
ing failed  to  have  the  witness  subpoenaed  In 
their  cases,  they  are  In  no  attitude  to  com- 
plain that  he  was  not  present  in  court  when 
they  wished  to  call  him  as  a  witness,  and  the 
court  did  not  abiue  its  discretion  fat  xetas- 
Ing  to  grant  them  a  contl nance. 

In  No.  2528  the  defradant.  Franklin,  as- 
signs as  error  the  action  of  the  court  in 
refusing  to  sustain  hia  plea  of  former  jeopar- 
dy. Counsel  rely  upon  the  holding  of  the 
court  In  State  r.  Brown,  135  Ark.  166.  204 
S.  W-  209,  and  Whltmore  v.  State,  43  Ark. 
271,  to  the  effect  that  when  a  Jury  In  a  crim- 
inal case  iB  Inqjianeled  and  sworn  in  a  coort 
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of  oompetant  JnriBdlctlon  under  a  valid  In- 
dictment, the  accused  la  in  jeopardy  and  the 
discbarge  of  the  panel  or  any  part  thereof 
without  hie  consent  will  bar  a  further  proee- 
cutlon  for  the  same  efSenae. 

We  think  the  record  in  the  iweeeo^  case 
OiawB  an  Implied  oouent  on  the  iMUt  oC  the 
defendant  to  dlseha^  one  <Kt  the  Juron. 
The  record  Is  as  foUowe : 

"Conrt:  After  the  Jary  m  awom,  and  be- 
fore anyttihig  elie  was  done  in  the  case,  It  was 
discovered  that  Theodore  Mansfield,  one  of  the 
jurors  selected  In  the  case,  was  dlsguaUfled  for 
the  reason  he  had  sat  upon  the  case  of  Iia 
Oreeo,  Eli  Markham,  and  Jewell  Sparks,  three 
defesdants  who  were  Jointly  charged  with  the 
defendant  in  the  manofacture  of  liquor;  that 
he  claims  he  didn't  think  aboat  it  at  the  time 
he  wa9  Impaneled,  but  after  being  Impaneled 
he  comes  to  the  court  and  tella  him  be  was  on 
that  cane,  and  was  disqualified  In  the  case  be* 


defendants.  Whra  the  Juror  saw  that  the 
defendants  were  being  tried  for  the  same 
traouctifm,  he  informed  the  court  that  he 
had  an  opinion  of  their  guilt,  and  It  Is  ob- 
Tioua  that  the  court  discharged  the  Juror  in 
the  Interest  of  the  defimdants.  The  defend- 
ants and  their  attorney  must  have  known 
that  this  wa«  the  case,  and  yet  they  sat 
until  after  the  oourt  had  discharged  the 
juror  before  they  made  any  objection  or  en- 
tered their  plea  of  former  Jeopardy.  This 
is  shown  by  the  language  of  tb»  attwney. 
After  the  court  had  discharged  the  Juror  and 
ordered  the  <derk  to  aill  another  man,  die 
attorney  for  the  defendants  said  that  "the 
defendant  now  Interposes  a  plea  of  tbr- 
mer  Jeopardy."  and  that  the  defendant,  also, 
excepts  to  the  ruling  Of  the  court  In  dis- 
charging the  Jurcw.  His  action  In  rnualn- 
Ing  sUent  during  the  coUoqiiy  between  the 


canse  he  had  formed  and  expressed  an  opinion '  court  and  the  Juror  and  in  permtttlng  the 
by  his  verdict,  and  he  asked  the  court  to  ex-  i  court  to  disdiarge  the  Juror  and  summon  an- 
cose  him  because  of  his  dsquaUileatlonB  as  a  other  one,  undw  circumstances  ao  manifest- 
Juror,  and  for  Odt  cause,  iq»on  disllenge  of  the  ,  ly  tor  flie  b»eflt  of  the  defendant,  constltnC- 


Btate.  the  conrt  discharged  said  juror,  Theo- 
dore Mansfield,  and  ordered  tiie  dork  to  call 

another  name.  i 


ed  an  implied  consent  on  his  part  to  the  ac< 
tion  of  the  court.  He  must  have  known  as  a 
man  of  reasonable  int^llgence  that  the  court 


"Mr.  Coblentz:  Tht  defendant  now  intwposes  ;  „g  gating  fbr  his  best  Interest,  and.  not  bar- 
a  plea  of  former  jeopardy,  from  the  fact  the  '  °  ^ 


jury  had  already  been  sworn.  Tbe  defendant 
also  excepts  to  the  ruling  of  the  court  in  dis- 
char^g  Mansfield  on  motion  of  the  state.  The 
conrt  overrules  the  plea  of  former  jeopardy, 
and  the  defendant  now  excepts." 

In  Whitmore  Statei,  supra,  the  court 
said  that  the  gmeral  rule  is  that  the  dis- 
charge of  a  Jury,  after  the  machinery  of  the 
court  is  fully  organised  fbr  trial  and  Judg- 
ment without  the  consent  of  the  defandant, 
ezi»es8  or  Imidled,  operates  a*  an  acquit- 
tal. In  Atkins  T.  State,  16  Ark.  668,  the 
court  said: 

"Lord  Coke  seems  to  have  been  of  the  opin- 
ion that  a  Jury  charged  in  a  capital  case  eoold 
not  be  discharged  without  giving  a  verdict,  even 
with  the  coDscDt  of  the  prisoner  and  the  attor- 
ney general.   1  Inst  227b;  S  Inst.  HO.  But 


lug  raised  any  objection,  lie  will  be  deemed  to 
have  impliedly  assented  to  the  action  <Kf  the 
court,  and  not  merely  to  have  acquiesced  in 
the  action  of  the  court 

Moreover,  there  was  a  manlftet  necessity 
whldh  warranted  the  conrt  In  discharging 
tbe  Juror,  and  no  Jeopardy  attached  to  the 
accused.  The  question  was  fully  discussed 
in  Thompson  t.  United  States,  IK  U.  S. 
271,  IS  Sup.  Ot  78.  89  IDd.  146.  In  that 
case,  after  the  Jury  had  been  sworn  and  a 
witness  examined,  the  fB<A  that  one  of  the 
jury  was  disqualified  by  having  been  a  mem- 
ber of  the  grand  Jury  that  found  the  indict- 
ment became  known  to  the  court.  Thereupon 
the  court  without  the  consent  of  the  de- 
fendant and  under  exception,  dl8(diarged  the 
Jury  and  directed  that  another  Jury  should 
bo  called.  The  defendant  pleaded  fcnmer 
Jeopardy,  but  the  court  denied  his  plea.  In 


the  doctrine  was  folly  discussed  in  tbe  case  of 

the  Kinlocks,  Foster  22,  and  the  law  settled  i  flig^sslng  the  question  the  court  "said : 
to  be  that  where  the  jury  is  discharged  by  the 
consent,  and  for  the  benefit  of  the  prisoner,  he 
cannot  avail   himself  of  such   discharge  as 


"As  to  the  question  raised  by  the  plea  of  for- 
mer jeopardy,  it  Is  sufficiently  answered  by 


ground  to  be  rdeased  from  further  prosecu-  |  citing  United  States  v.  Perez.  9  Wheat.  579. 
tton."  t  Simmons  v.  United  States.  142  U.  S.  148,  and 

{ I«gan  V.  United  States.  144  U.  S.  263.  Those 
[2]  The  racord  shows  that  the  discharged '  cases  clearly  establish  the  law  of  this  court. 


Juror  had  been  on  the  panel  which  had  con- 
victed three  other  defaidants  charged  with 
making  Intoxicating  liquors  at  the  i^eclse 
time  and  place  that  the  defendants  Were 
charged  with  making  such  liquors.  In  other 
words,  five  persons,  including  the  d^endants. 
were  engaged  In  making  intoxicating  liquors 
at  a  certain  time  and  place,  as  one  trans? 
action.  Three  of  them  were  tried  together 
and  omvlcted  before  the  defendants  were  put 
on  trial.  The  Juror  In  question  was  on  the 
panel  which  had  convicted  these  other  ttiree 
233  S.W.-44 


that  courts  of  justice  are  invested  with  the 
anthorit;  to  discharge  a  jury  from  giving  any 
verdict  whenever  In  their  opinion,  taking  all 
the  circumstances  into  consideration,  there  is  a 
manifest  necessity  for  the  act,  or  the  ends  of 
public  justice  would  otherwise  be  defeated^  and 
to  order  a  trial  by  another  jury;  and  that 
the  defendant  is  not  thereby  twice  put  in  jeop- 
ardy within  the  meaning  of  the  FUth  Amend- 
ment to  the  Constitution  of  tbe  United  States." 

The  question  was  also  thoroughly  dis- 
cussed by  the  Supreme  Court  of  Maine  in 
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stats  T.  Slorah,  118  Me.  208.  106  Atl.  4 
A.  L.  R.  1256,  and  Oie  antborlties  bearlngr 
on  Hie  questton  reviewed.   Tbe  court  said: 

"The  administration  of  justice  requires  that 
verdicts,  criminal  as  well  as  dvll,  iIuUl  be  found 
by  impartiAl  juries,  and  shall  be  the  result  of 
honest  deliberatioDa  absolutely  free  from  prej- 
udice or  bias.  The  pabllc  as  veil  as  the  ac- 
cused have  rights  whidi  mast  be  safeguarded. 
If  during  the  progress  of  a  trial  it  shall  be- 
come known  to  t^e  court  that  some  of  the  jury 
do  not  stand  indifferent,  whether  toward  tbe 
state  or  the  accused,  it  would  be  a  travesty 
on  the  administration  of  justice  if  the  tri^ 
must  proceed,  and,  if  acquitted  by  such  a  tri- 
bunal, the  constitutional  safeguard  may  be  in- 
voked against  again  placing  bim  in  jeopard; 
before  an  impartial  jury*  Such  a  trial  obvi- 
ously should  not  constitute  jeopardy,  whether 
the  jary  be  prejudiced  or  influenced  in  behalf 
of  the  accused  or  the  state.  To  prevent  such 
ft  perversion  of  justice,  it  Is  now  well  recog- 
nized that,  if  It  comes  to  the  knowledge  of  the 
presiding  justice  that  sudi  conditions  exist,  it 
aeates  that  imperious,  manifest  necessity  that 
will  warrant  a  discharge  of  the  jury,  and  such 
discharge  will  constitute  no  bar  to  another  trial 
on  the  same  indictment.'* 

IQ  the  case  of  State  t.  Duvall,  135  La.  710, 
65  South.  904,  L.  R.  A.  1916B.  1264,  the  Su- 
preme Court  of  Louisiana  held  that  the  trial 
court  may  discbarge  a  Juror  In  a  capital 
case  without  the  consent  of  the  prisoner, 
whenever  In  its  opinion  there  is  a  manifest 
necessity  for  such  dlscharse.  In  that  case, 
after  the  jury  bad  been  sworn  and  the  In- 
dictment read,  tbe  court  found  one  of  the 
jurors  to  be  legally  Incapable  to  sit  on  tbe 
Jury  because  be  Iwd  formed  an  expressed 
determlnatloii  not  to  find  tbe  defendants 
guilty. 

tSI  In  tbe  present  case  the  juror  bad  been 
on  tbe  Jury  which  tiad  tried  and  convicted 
three  defendants  who  had  been  charged  with 
making  wbisby  at  the  same  time  and  place 
that  the  defendants  were  ctiarged  wltb  mak- 
ing It,  In  otlier  words,  the  five  xa«a  wem 


engaged  in  tbe  wme  tnuisacUon,  and  as  soon 
as  tbe  Juror  discovered  this  to  be  tbe  fact, 
he  announced  to  the  court  that  he  bad  form- 
ed an  opinion.  Manifestly  the  action 
the  court  In  discharging  the  Juror  was  in  tbe 
interest  of  the  accused  and  for  the  purpose 
of  enabling  him  to  obtain  a  fair  and  im- 
partial trial. 

Again  it  is  Insisted  by  counsel  for  Frank- 
lin that  the  court  erred  In  p«iuittlng  the 
sheriff  to  testify  to  an  admission  made  by 
the  defendant  which  was  In  the  nature  of 
a  confession  and  which  is  claimed  to  have 
been  obtained  by  tbreatik 

[4]  lo  answer  to  a  question  propounded  to 
the  defendant  as  to  what  bad  be«i  said  to 
him  by  the  sheriff  about  it  being  to  his  best 
interest  to  tell  about  his  connection  with 
making  the  liquor,  the  defendant  answered 
that  the  sbertef  had  said  there  was  a  worm 
In  the  defendant's  loft;  that  if  the  defendant 
did  not  tell  about  It*  the  other  boys  were 
going  to  bri&g  It  up  against  him.  Tbe  de- 
fendant then  denied  hsTii^  made  an  admis- 
sion to  the  sh^ff  at  alL  Having  made  this 
denial,  be  Is  In  no  attitude  to  claim  tbat  a 
confessira  was  obtained  from  him  by  threats. 

[S]  In  No..  2527  counsel  for  Ben  Daridson 
assigns  as  error  tbe  action  of  tbe  court  In 
permitting  Jim  Eiggfns  to  testify  tbat  Ben 
Davidson  had  told  bim  bow  to  make  intox- 
icating Ugpors.  Hlgglns  bad  already  testi- 
fied, without  objection,  that  be  had  bought 
a  still  and  3  barrels  of  beer  from  Ben  David- 
son. Tbe  witness  was  then  permitted  to  tes- 
tify tbat '  the  defendant  at  the  time  said 
that  he  had  pat  IH  busbtis  of  meal  and  60 
pounds  of  sugar  In  the  8  barrels  of  beer. 
There  was  other  evidenoe  tending  to  show 
that  these  iugredienta  were  used  in  mak- 
ing whisky.  Therefore  tbe  testimony  was 
competent  aa  tending  to  connect  tbe  de- 
fendant with  the  making,  or  being  interest- 
ed in  the  manufacture  of,  intoxicating  liq- 
uors on  the  occasion  in  question. 

We  0nd  no  prejudidal  error  in  tbe  re^ 
ord,'  and  tbe  Jndgmeut  will  be  affirmed. 
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STERNBERG  v.  CITY  NAT.  BANK  OF  FT. 
SMITH.    (No.  81.) 

(Supreme  Court  of  Arfcamsi.    July  4,  1021. 
BehMriBv  Denied  Sept  SO,  ISSL) 

1.  BaRkniptoy  «s>l72— TtoMm  bu  tha  rights 
of  Judgmoflt  creditor. 

Since  the  amendment  to  Bankruptcy  Act.  I 
4Ta2,  In  1010  (U.  S.  Gomp.  St.  i  9681),  a  trus- 
tee Iq  bankruptcy  has  the  rights  of  a  lien 
creditor  or  a  judgment  creditor  against  an  un- 
accorded transfer,  although  prior  to  that  time 
he  was  vested  with  no  better  rlgbt  or  title  than 
the  bankrupt  had. 

2.  Chattel  taortgagea  «=»6— Though  iioto  was 
gIvMi  for  price  of  aatonohllea,  truiaotlon 
hdd  ■  coiditloni  Md*  Mi  aot  afecolirtv^aale 
with  nortgage  hack. 

Where  manufacturer  of  automobiles  drew 
drafts  on  a  aalea  agent  with  bUl  of  lading  at- 
tached and  the  banb  paid  such  drafts,  trans- 
mitting the  funds  directly  to  the  manufacturer 
and  allowing  the  agent  to  take  possession  and 
resell  the  automobiles,  held,  that  the  traasac- 
tioD  was  one  of  conditional  sale  and  not  a  con- 
tract for  an  equitable  mortgage,  notwithstand- 
ing the  sales  agent  executed  note  for  the  ad- 
vances; the  bank  reserrlng  title. 

A{>peal  from  Sebaatian  Ohancery  Court ;  J. 
V.  Boorland,  Ghanoellor. 

The  Adama^Toop^  Selea  (jompany  baTing 
been  adjudged  bankrupt,  M.  Steraborg,  trus- 
tee in  bankruptcy,  filed  an  Interrentlou  in 
receivership  proceedings  In  the  state  court,  In 
wbich  tbe  City  National  Bank  of  Ft.  Smith 
also  int«Teiied.  From  a  decree  for  the  Bank, 
the  trustee  appeals.  Afflrmed. 

On  application  of  a  creditor  tbe  chancery 
court  at  Ft  Bmltb,  Ark„  appointed  a  recelTer 
to  take  charge  of  the  projwrty  of  tbe  Adams- 
Cooper  Sales  Company  as  an  Insolvent  cor- 
poration. Tbe  company  was  engaged  In  sell- 
ing automobiles  at  retail  In  tbe  city  of  Ft. 
Smltb  at  the  time  the  receiver  was  appointed. 
Tbe  receiver  took  charge  of  certain  automo- 
biles owned  by  the  company  and  sold  them 
under  direction  of  the  court  and  beld  tbe 
•money  SDbJect  to  tha  farther  orders  of  tbe 
court. 

Subsequently  tbe  Adams-Cooper  Sales  Com- 
pany was  adjudged  a  bankrupt  In  tbe  federal 
court,  and  M.  Sternberg,  trustee  in  bankrupt- 
cy, filed  an  Intervention  In  tbe  chancery 
court,  claiming  the  money  derived  from  tbe 
sale  of  the  automobiles  by  tbe  receiver.  Tbe 
City  National  Bank  of  Ft.  Smith,  Ark.,  also 
filed  an  Intervraitlon,  claiming  said  money. 
Tbe  Issue  raised  by  this  appeal  is  as  to 
wbich  of  said  parties  Is  entitled  to  the  pro- 
ceeds of  the  sale  of  the  automobUea  by  tbe 
receiver. 

I.  H.  Nakdlmen,  president  of  the  City  Na- 


tional Bank  of  Ft.  Smith,  was  a  witness  for 
the  bank.  According  to  bis  testimony  the 
Adams-Cooper  Bales  Company  was  engaged 
In  selling  automobiles  by  retail  in  tbe  city  of 
Smith.  Tbe  company  bought  its  cars 
from  tbe  manufacturers.  According  to  an 
agreement  with  the  manufacturers,  the  sales 
company,  and  the  bank,  whenever  a  car  of 
automobiles  was  ordered  tbe  bill  of  lading 
with  the  draft  for  the  purchase  money  at- 
tached was  sent  to  tbe  bank.  Tbe  sales  com- 
pany was  notified  when  the  car  arrived.  Be- 
fore delivering  the  bill  of  lading  to  the  sales 
company,  tbe  bank  required  the  company  to 
make  a  note  for  each  car,  giving  the  deacrlp- 
tton  of  tbe  car  and  everything.  Tbe  bank 
did  not  let  the  sales  company  pay  for  the  bill 
of  lading,  but  tbe  bank  Itself  paid  the  cost  of 
tbe  automobiles  to  the  manufacturer.  The 
note  given  to  the  bank  by  the  sales  company 
specified  the  number  of  the  car,  the  engine, 
and  so  on,  and  when  th^  car  is  sold  tbe  com- 
pany brings  tbe  money  to  the  bank  and  pays 
the  note  oB. 

One  of  the  notes  in  Question  la  as  follows: 
"No.  16M1.       rt  Smith,  Ark.,  Oct.  2, 1»1& 

"SO  days  after  date,  witbont  grace,  we,  or 
either  of  us,  promise  to  pay  to  tbe  order  of 
'the  CHty  National  Bank  of  Ft  Smith,  Pt 
Smith,  Arkansas,*  five  hundred  dollars,  at  tbe 
City  National  Bank  of  Ft  Smith,  with  interest 
at  ten  per  cent  per  annum,  payable  annually, 
from  maturity,  until  paid.  Value  received. 
Having  deposited  herewith,  as  collateral  securi- 
ty for  payment  of  this  or  any  other  liabilities 
of  — — —  to  said  bank  due,  or  to  become  due, 
or  whidi  may  be  hereafter  contracted,  the  fol- 
lowing property,  viz.,  'one  Chevrolet  toaring  car 
No.  43641/  which  I  hereby  authorise  the  bolder 
of  this  note  to  seQ  at  public  or  private  sale, 
without  demanding  payment  of  this  note  or 
debt  due  thereon  and  without  further  notice  by 
advertising  or  otherwise,  and  apply  proceeds,  or 
as  much  thereof  as  may  be  neceasary,  to  the 
payment  of  this  note,  and  all  expenses  and 
charges,  together  with  ten  per  cent  comndssion 
on  aU  sales,  holding  myself  responsible  for  any 
deficiency.  Shoold  there  be  any  depreciation  in 
value  of  said  security  prior  to  the  maturity  of 
this  note,  such  an  amount  of  additional  securi- 
ty shall  be  furnished  as  will  be  satisfactory  to 
said  the  City  National  Bank,  and  if  the  addition- 
al security  is  not  furnished  within  two  day« 
after  demand  is  made,  either  in  person  or  by 
written  notice  put  in  post  office,  said  bank  may 
proceed  at  once  to  sell  security  as  above  speci- 
fied. 

"Demand,  notice  and  protest  w^ved. 

"Adams-Cofver  Sales  Co.,  Ina 

"Troy  Adams." 

Every  other  note  was  like  this  except  as 
to  date,  amount,  and  description  of  tbe  car. 
In  other  words,  they  were  all  written  on  the 
same  form.  The  company  had  an  agreoaeut 
with  the  bank  that  when  it  ordered  a  car 
of  automobiles  the  automobiles  should  be 
shipped  with  a  draft  and  bill  of  lading  at- 
tached for  the  purchase  money  to  the  bank. 
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The  draft  was  drawn  by  the  factory 
against  the  sales  company  and  sent  to  the 
bank.  The  bank  had  an  understanding  that 
the  title  of  the  cars  should  be  In  It.  Nakdi- 
men  said: 

"I  want  to  explain  the  entire  drcumstance. 
Adams  &  Cooper  has  borrowed  money  from  ns. 
He  bad  an  understanding  with  ua  wbenever  be 
orders  a  carload  of  cars  that  we  should  lean 
him  money  when  the  carload  of  cars  comes  in. 
They  general^  come  all  alike;  no  exceptions; 
they  come  with  a  bill  of  lading  attached  to  a 
draft  for  the  amount  of  the  cars. 

"Q.  Who  was  the  draft  on?  A.  The  draft  is 
drawn  by  the  factory  against  the  seller. 

"Q.  In  this  case?  A.  In  this  case  Adams  & 
Cooper.  When  the  draft  comes  in,  it  is  sent  to 
us;  before  we  paid  for  it,  we  have  an  under- 
standing that  the  title  of  these  cars  goes  to  us. 

"Mr.  Daily:  I  object  to  him  saying  before  he 
paya  for  it. 

"Mr.  McDonough:  That  Is  a  matter  (rf  cross- 
examinatitui. 

"The  Court:  Be  a  little  more  spedflc  in  your 
statements. 

"A.  Well,  when  the  bill  of  lading  and  draft 
comes,  and  when  the  car  arrives,  the  under- 
standing is  that  we  loan  him  money  to  take  that 
up,  advance  bim  money  on  it,  and  we  take  a 
lien  on  the  cars  until  they  are  sold.  We  pay 
the  draft  to  the  company  and  we  take  notes  for 
those  cars,'  and  when  he  sells  the  cars  the  un- 
derstanding is,  when  he  sells  the  cars,  he 
takes  up  one  of  the  notes. 

"Q.  How  did  you  do  that? 

"Mr.  McDonough:  I  object  to  the  cross-exam- 
ination pending  the  statement.  I  think  it  la 
proper  to  let  bim  get  through. 

"Q.  Did  yon  do  that  in  ead  instance,  Mr. 
Nakdimen?   A.  Yes,  sir." 

Again  we  quote  from  the  testimony  of 
Nakdim^  the  following: 

"Q.  What  did  yoa  do  with  the  bill  of  ladtaig 
when  you  marked  the  draft  paid?   A.  Gave  it 

to  them. 

"Q.  To  whom?  A.  Adams-Cooper  Sales  Com- 
pany. 

"Q.  Then  after  yon  gave  them  the  bOl  of 
lading  they  went  down  to  the  raflroad  company 
and  took  the  cars  out?  A.  Tes,  sir. 

"Q.  They  unloaded  them  and  took  them  to 
their  place  of  business?   A.  Tee,  sir, 

"Q.  And  sold  them  there  in  the  ordinary 
course  of  trade?  A.  I  suppose  so;  I  couldn't 
keep  them  in  the  vault  in  the  bank. 

"Q.  But  they  took  tbcm  out  and  sold  them 
in  the  ordinary  course  of  trade?   A.  Tee,  sir. 

"Q.  They  were  in  the  automobile  business? 
A.  Yes,  sir. 

"Q.  They  were  selling  Qievrolet  and  Chalmers 
ears?  A.  Yes,  sir. 

"Bedireet  Examination  by  Mr.  McDonoagh. 

"Q.  In  your  testimony  yon  referred  to  the 
title  to  the  property  being  in  the  bank  and 
about  a  lien.  I  wish  yon  would  explain  exact- 
ly the  agreement  between  you  and  the  Adams- 
Cooper  Sales  Company  in  that  matter? 

"Mr.  Daily:  I  don't  think  he  can  explain  an 
agreement. 

Conrt:  He  can  testify  what  he  aaid  «^ 


what  they  said  and  what  was  done.  If  yon 
can't  remember  the  exact  language,  give  it  as 
near  as  yoa  can. 

"Q.  Just  state  what  the  facts  are  wiOi  ref- 
erence to  that  agreement— the  agreement  relat- 
ing to  the  method  of  handling  these  cars.  A. 
The  agreement  was  just  like  the  note  says,  and 
the  only  reason  why  the  collateral  in  this  case 
is  not  attadied  is  becanse  it  is  too  bulky  and 
we  have  no  room  for  it,  and  we  give  him  the 
power  to  take  it  to  his  house  and  sell  it;  oth- 
erwise we  would  hare  had  It  attached  to  the 
note  as  collateral,  because  every  car  or  cars 
we  loaned  money  with  the  understanding  we 
have  got  a  lien  on  it  until  it  is  sold.  The  note ' 
shows  for  itself,  and  the  only  distinction  is 
we  can't  take  a  car  azul  keep  it  in  the  vanlt 
and  put  it  in  the  note  ease.** 

Again  we  copy  from  the  testimony  of  the 

witness  the  following; 

"Q.  Now  did  they  make  any  contract  with  yoa 
with  regard  to  helping  them  handle  their  busi- 
ness? If  so,  what  was  that  contract?  A. 
Well,  they  made  a  contract  with  us,  whenever 
they  buy  a  carload  of  cars,  they  are  willing  to 
give  OS  a  lien  on  it  provided  we  pay  for  it,  and 
when  the  car  comes  the  contract  was  to  make 
a  note  for  each  car.  There  was  generally  three 
or  four  cars  in  a  car,  and  they  make  a  note  for 
it;  and  when  they  sell  a  car  they  come  and 
pay  the  money,  and  in  the  meantime,  when  the 
carload  arrives,  they  will  come  in  the  bank  and 
make  the  notes  and  take  credit  for  it,  and  tiien 
.make  a  check  for  the  draft,  In  order  to  have 
a  record  for  all  the  transa^aons  for  their  bene- 
fit, and  as  well  for  the  bank.  That  was  a  stand- 
ing contract. 

"Q.  Were  they  buying  from  manufacturer  of 
the  cars?    A.  Yes,  sir. 

"Q.  Who  did  the  ordering,  yoa  or  them?  A. 
They  ordered  from  them  to  be  sent  through  us. 

"Q.  Was  there  anything  in  yoor  contract,  and, 
if  80,  state  what  it  was,  which  induced  tiie  man-, 
afactarer  to  swd  the  bfU  of  lading  and  draft 
to  your  bank?  Was  there  anything  in  the  coa- 
tract  aboat  that,  that  you  know  of?  If  so,  state 
what  it  was.  If  there  was  anything  in  the  con- 
tract, what  was  it?  A.  That  we  have  a  lien  up- 
on the  cars. 

"Q.  If  there  was  anything  in  your  contract 
to  induce  the  bill  of  lading  to  be  sent  to  your 
bank  rather  than  somebody  else's  bank?  A.  The 
inducement  Is  tiie  factory  knows  that  we  take 
care  of  it. 

"Q.  How  do  they  know  it?  A.  Every  time  « 
that  an  automobile  agent,  every  time  they  or- 
der the  car  the  agent  used  to  come  down,  the 
agent  of  the  factory  comes  down  frequently  and 
visits  them  and  visits  the  bank  they  do  business 
with,  BO  the  factory  is  aware  of  the  bank. 

"Q.  Did  you  have  arrangements  with  this 
company  whereby  you  or  they  one  would  notify 
the  factory  to  send  the  bUl  of  lading  to  year 
bank?   A.  Yes,  sir. 

"Q.  Now,  when  it  came  to  yonr  bank,  wbat 
was  the  contract  with  reference  to  how  you 
discharged  the  thing,  how  would  you  pay  it? 
A.  By  making  notes  for  the  car  and  we  pay 
the  factory. 

"Q.  Who  would  do  that?  A.  Take  the  note 
and  specifying  Ae  car  off  the  bill  of  lading  and 
off  the  invoice.  Every  time,  Judge,  the  factory 
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sent  a.  bill  of  lading  there  was  an  invoice  and 
there  was  a  draft  The  bill  of  lading  has  to  be 
delivered  to  the  railroad  company  in  order  for 
them  to  deliver  the  car  of  automobiles  to 
Adams-Cooper.  The  invoice  was  to  them,  bo  we 
cop7  it  from  the  invoice  the  number  of  the  car 
and  the  cost  of  it.  That  is  the  only  way  we 
could  ascertain  the  number  of  the  car  and 
what  It  cost** 

The  chancellor  found  tbe  lames  In  txnr 
of  the  bank,  and  a  decree  was  entered  ac- 
corOiuglj-.  To  reverse  that  decree  the  trus- 
tee in  bankruptcy  has  duly  prosecuted  an 
appeal  to  this  court. 

Doily  &  Wooda,  of  FL  Smitb.  for  appel- 
lant. 

Fadjo  CravaiB.  In  D.  Ogl«Bby.  and  James 
B.  McDonongb,  all  of  Ft.  SmlUi,  tor  appd- 
Ie& 

HART,  ■  J.  (after  stating  the  facts  as 
above).  [1]  It  may  be  stated  at  the  outset 
that  prior  to  the  amendment  of  the  Bank- 
ruptcy Act  in  1910  (36  Stat.  838)  the  trus- 
tee in  bankruptcy  was  vested  with  no  lietter 
right  or  title  to  the  property  of  the  bank- 
rupt than  the  latter  had  wlien  the  trustee's 
title  accrued.  York  Mfg.  Co.  v.  Oassell.  201 
U.  S.  844,  26  Sup.  Ct  481,  50  I*  Bd.  782. 

Section  47n2  of  the  Bankruptcy  Act,  as 
amended  to  1»10  (U.  S.  Comp.  SL  {  9631), 
gives  to  a  trustee  in  bankruptcy  "the  rights, 
remedies,  and  powers  of  a  creditor  holding 
a  Usa  hy  1^1  or  equitable  i^oceediiws 
thereon."  See,  also,  Fairbanks  Shovei  Co. 
V.  Wills,  Trustee,  240  TJ.  S.  642,  86  Sup.  Ct 
406,  60  L.  Ed.  841.  In  that  case  tbe  court 
said: 

"Since  the  amendment  of  section  47a2  of  Hit 
Bankruptcy  Act  by  the  act  of  Jnne  25,  1»10 
(chapter  412,  |  8.  36  Stat.  838,  840),  trustees 
have  the  rights  and  remedies  of  a  Hen  creditor 
or  a  judgment  creator  as  against  an  unrecord- 
ed transfer." 

[2]  If  tbe  transaction  between  the  bank 
and  the  sales  company  constituted  a  condi- 
tional sale,  it  la  manifest  that  under  onr  de- 
cisions the  bank  Is  mtitled  to  tbe  proceeds 
arising  from  tbe  sale  of  the  antomobllea  by 
tile  recover. 

In  Stames  t.  Boyd*  101  Arfc.  460,  142  S. 
W.  1143,  it  was  said  that  this  court  baa  uni- 
formly adbered  to  the  rule  tliat  tba  vendor 
of  a  chatty  may  d^ver  poosaoslon  on  cm- 
dltion  that  tbe  title  aball  not  pass  to  the 
voidee  until  the  porcbaae  price  shall  be 
paid  In  full,  and  that  a  anbsequent  pnrchas* 
er  without  notice  acquires  no  title  as  i^alnst 
tbe  origtoal  vendor.  In  that  case,  under  a 
contract  for  tbe  sale  of  timber,  whereby  It 
-was  agreed  that  tbe  seller's  brother  "Is  to  re- 
ceive all  the  lumber  and  funds  for  tbe  same," 
until  tbe  sellev  is  paid  In  foil  for  all  bia 
logs  deliTeted  at  the  ^ice  at^mlated,  It  was 


held  that  tbe  contract  constituted  a  condi- 
tional sale  with  tbe  reservation  of  title,  and 
not  an  attsolute  sale  with  the  reservation  of 
a  lien. 

In  Bryant  t.  BwoBCord  Bros.,  214  U.  S. 
270,  29  Sup.  Ct  614,  63  L.  Ed.  097,  It  WOS 
held  that  tbe  validity  of  conditional  sales  de- 
pends upCHi  the  law  of  the  state  where  made, 
and  In  bankruptcy  proceedings  the  construc- 
tion and  validity  of  such  a  contract  must 
be  determined  by  tbe  local  law  of  the  state. 
Following  the  dedsions  of  tbe  state  of  Ar- 
kansas, tbe  court  held  that  tbe  sale  of  a  atodc. 
of  dry  goods  under  a  contract  by  wbifdi  the 
articles  sold  were  to  remato  the  property  of 
tbe  seller  until  paid  for,  with  provision  for 
substitution  of  other  goods  and  that  tbe  pifo- 
ceedfi  of  the  goods  sold  should  also  belong 
to  the.sdler,  constituted  a  conditional  sale. 

It  Is  true  that  tbe  contracts  of  sale  in 
those  cases  wne  written  ones,  but  this  court 
has  held  that  contracts  for  tbe  condltliKia] 
sale  of  perscmal  propraty  with  tbe  raenra- 
tlon  of  title  in  the  seller  are  not  required  to 
be  in  writing.  Jones  v.  Bank  of  Commerce, 
131  Ark.  362,  IfiO  S.  W.  103.  and  Eates  v. 
Lamb  &  Ca.  283  S.  W.  9ft 

This  brings  us  to  a  crauidetation  of  the 
question  at  whether,  under  the  factd  as  dis- 
closed by  the  record,  tlie  transacthm  under 
investigation  was  a  conditional  sale  or  a  eon- 
tract  for  an  equitable  mortgage.  It  is  often 
difficult  to  decide  whether  In  a  glvoi  case 
the  contracting  parties  intended  to  make  an 
absolute  sale  and  to  give  the  seller  a  Uen 
on  the  prcverty  for  the  purchase  money,  or 
whether  the  transaction  was  Intended  as  a 
conditional  sale. 

It  is  certain  that  when  the  property  ar- 
rived at  Ft  Smitb  the  title  and  possession 
were  in  the  bank.  A  draft  tor  tbe  purdiase 
money  with  a  bill  of  lading  attached  was 
sent  by  the  manufacturer  and  seller  of  tbe 
automobUes  to  the  bank.  In  eadi  instance 
the  bank  took  tbe  note  of  ttie  aalea  etKupany 
for  tbe  price  ct  the  automobile  before  it 
was  tamed  over  to  the  sales  ocnnpany.  The 
bank  itself  transmitted  tbe  purchase  money 
directly  to  tbe  manufacturer  of  tbe  automo- 
Mles.  It  la  true  that  the  note  given  1^  tbe 
sales  cmnpany  to  the  bank  recites  that  the 
automobile  is  deposited  as  collateral  securi- 
ty, and  that  Nakdlma  in  bis  testimony 
qpeaks  of  having  a  Uen  on  the  auttnnobUes 
for  the  purchase  money,  yet,  ifben  tbe  wtuAe 
sohetance  of  the  transacCUm  is  consldraed,  we 
think  It  was  a  oondltlonal  aalcL  We  attatdi 
no  importance  to  the  recitation  in  the  note 
of  the  autom<rt>ile  bdng  deposited  as  collater- 
al security. 

The  record  shows  that  the  note  was  writ- 
ten on  tbe  printed  form  of  the  bank,  and 
the  form  was  tbe  one  generally  used  when 
notes  were  deposited,  with  the  note  filled 
out  as  collateral  security.  It  Is  plain  that 
the  automobile  could  not  be  dc^rasited  with 
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tbe  note  as  coUftteral  aecurltr-  ^ere  Is 
much  drcnmloCDtlon  In  the  testimony  of 
Nakdimen,  due  In  part  to  the  way  he  was 
examined  and  crosB-ezamlned.  While  he 
speaks  In  one  place  of  baring  taken  a  Uen 
on  the  antomoblles  for  the  purchase  price 
thereof,  in  another  portion  of  his  testimony 
be  speaks  of  retaining  title  In  them  until 
the  purchase  price  was  paid.  This  view  of 
tbe  transaction  Is  borne  out  when  we  con- 
sider that  a  separate  note  was  given  for 
each  automobile  and  that  It  was  considered 
a  separate  transaction.  Tbe  bank  became 
responsible  to  the  manufacturer  and  seller 
of  tbe  automobUea  at  the  time  it  permitted 
the  sales  company  to  take  Oiem  from  the 
possession  of  the  railroad  company.  Acts 
and  conduct  of  tbe  parties  Indicate  that  it 
was  the  Intention  of  the  bank  to  retain  the 
control  of  each  antomoblle  until  It  was  sold 
and  the  proceeds  applied  to  the  payment  of 
the  piuchase  price.  The  fact  that  die  sales 
company  was  allowed  to  have  the  possession 
of  the  automobiles  and  dispose  of  them  does 
not,  under  the  auQiorlties  cited  above,  pre- 
Toit  the  transaction  from  being  a  condition- 
al sale. 

We  think  that  when  the  testiUHmy  of  Mak- 
dlmen,  which  is  all  tbe  testimony  there  ts  <hi 
the  question,  Is  resd  and  considered  iu  con- 
nection with  die  note  gtvea  by  tiie  sales 
company  to  the  bank  for  the  pnrdiase  mon- 
ey, Uie  anbstance  ct  the  transactton  Is  a  ctm- 
ditional  sale. 

It  follows  that  the  decree  of  the  cbanodlw 
was  correct^  and  must  be  aflSrmed. 


NAKDIMEN  at  al.  V.  ATKINSON  IMPROVE- 
MENT CO.   (No.  83.) 

(Supreme  Oourt  of  Aj^ansaa.  JvHy  4*  19^. 
Rehearinf  Denied  BepL  26, 1921.) 

1.  Lasdlem  and  teaaat  ^83(1),  87— Rale  aa 
to  renewals  stated. 

Generally,  where  the  lease  prorlslon  is  in 
general  terms  for  a  renewal,  the  lessee  is  en- 
titled to  only  a  single  renewal,  and  a  single 
covenant  to  renew  Implies  a  renewal  for  the 
same  term  and  at  the  same  rent 

2.  Landlord  and  tsnaot  ^87— Lease  held  to 
Mntanpiato  one  mewal  only. 

A  lease  by  the  owner  of  building  to  the 
owners  of  a  boilding  to  be  erected  adjacent  to 
it,  for  tbe  use  of  elevator,  stairway,  and  lobby, 
running  at  a  fixed  rental  for  a  10-year  period, 
with  a  provision  for  arbitration  to  fix  the  rent- 
al at  the  expiration  of  the  19-year  period,  JieM 
not  a  continuous  contract  to  remi^  In  force 
during  the  life  of  .the  buildings  spedfied  In  It, 
but  to  provide  for  s  renewal  for  a  second  10- 
year  period  <m1y,  at  rant  to  be  determined  by 
arbitration. 


3.  SpeoHIo  performancs  «=»75— Of  lease  pro- 
vision for  elevator  servioe  will  not  be  dscreed. 

Under  a  lease  by  the  ovmer  of  bidldlng  to 
the  owners  of  a  building  to  be  erected  adjacent 
to  it,  for  tbe  use  of  elevator,  stairway,  and 
lobby,  the  court  would  not  decree  specific  per- 
formance of  tbe  provieiim  as  to  elevator  serv- 
ice, as  chancery  courts  win  not  decree  the 
Bpedfle  performance  of  ooutracts  reqnirbig 
continuous  acts  iDvoIving  mechanical  skill,  or 
judgment  and  discretion. 

4.  SpecMo    perrormasos  «s>4-^itltratloB 
danse  does  net  render  oontrael  snenforeeafele. 

The  presence  of  an  arbitration  ciauae  Is  a 
contract  does  not  necessarily  prevent  the  court 
from  granting  specific  performance,  and  It  is 
only  where  tiie  act  to  be  performed  by  the 
board  of  arbitrators  Is  of  the  essence  of  the 
contract  that  the  court  will  refose  to  act. 

5.  Landlord  and  tenant  «=>86  (4)— Provision 
for  appraisal  on  renewal  did  not  Invalidate 

lease. 

In  a  lease,  where  the  essence  of  the  con- 
tract was  tbe  renewal  thereof  for  a  further 
term,  and  tbe  fixing  of  tbe  rental  for  that 
term  was  merely  ancillary  to  the  main  con- 
tract, tbe  provision  for  fixing  such  rent  by  ap- 
praisal did  not  render  the  lease  unenforceable, 
as  the  court  could  fix  liie  reasonable  rental 
value,  and  treat  the  method  as  a  matter  of 
form  ratiier  than  substance ;  nor  would  the  ar- 
bitration dause  render  tbe  contract  void,  as 
being  too  indefinite  to  he  enforceaUe. 

6.  ReformatloR  of  Instniments  <8=:?45(l)— Evi- 
denoe  must  be  clear. 

While  parol  evidence  Is  admissible  In  an 
action  to  reform  an  instrument  mx  the  ground 
of  fraud  and  mistske,  the  evidence  moat  be 
dear  and  convincing  to  warrant  a  rafomuutlon 
of  tbe  instrument. 

7.  Spsolflo  perforntaaoe       128 (2)— damages 
■ay  be  awarded  ia  Hen  of  perfomaiioeb 

Under  the  role  that,  where  diancery  has 
properly  assumed  Jurisdiction,  it  will  determine 
all  issues,  in  a  case  where  specific  perform- 
ance of  a  lease  provision  for  renewal  was  not 
practicable,  plaintiff  was  entitled  to  recover  in 
the  same  suit  damages  for  defendsnts*  breach 
of  the  contract 

8.  Landlord  and  tenant  <^I80(4)— Proxlsiate 
dainaoas  reooverable  for  eviction. 

«Where  a  tenant  is  unlawfully  evicted  from 
the  premises  by  the  Isndlord,  he  may  recover 
as  damages  whatever  loss  results  to  him  aa  a 
direct  and  natural  consequence  of  the  wrongfol 
act  of  the  landlord. 

9.  Appeal  and  error  ^3»l  178(6)— On  rensMl 
of  ohanoery  eas^  ft  nay  bn  reopened  for  far* 

ther  testimony. 

While  chancery  cases  are  tried  do  novo  in 
the  Supreme  Court,  tbey  are  tried  on  the  rec- 
ord made  in  the  court  below;  and  where  a  de- 
cree is  reversed  and  a  cause  is  remanded  for 
further  proceedings,  and  it  appears  to  the  Su- 
preme CouTi  that  the  testimony  on  any  branch 
of  the  ouse  has  not  been  fully  developed,  or  tliat 
the  court,  in  making  a  finding  on  a  particular 
branch  of  tiie  case,  has  proceeded  on  aa  erro- 
neous dieory,  It  is  within  the  province  of  the 
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Supreme  Court  to  allov  the  eaee  to  b6  reo|»eti- 
ed,  and  fBrther  teatlmoiv  to  be  takes  on  tiutt 
point. 

Appeia  from  Sebutfan  Chancwy  Oovrt;  J> 
V.  Bonrland,  CaianceUor. 

Salt  by  the  AtUlnson  Improvement  Com- 
pany affainet  L  IJ.  Niikdlmen  and  others. 
From  tbe  decree,  defendants  appeal,  and 
plaintiff  cross-appeala.  Reversed  and  re- 
manded. 

This  la  a  suit  In  equity  by  appellee  against 
ajvpellanta,  to  enforce  the  specific  perform- 
ance of  a  renewal  coT«iant  in  a  lease,  and 
also  to  compel  the  defendants  to  submit  to  an 
arbitration  to  fix  the  rent  as  provided  In  the 
covenant  of  reaewaL  The  lease  is  in  writing, 
and  is  as  follows: 

"State  of  Arkansas,  Oounty  of  Sebastian.— m.: 
"This  instrument  Tnt&esseth  a  contract  this 
day  entered  into  bj  and  between  I.  II.  Nak- 
(limen,  hereinafter  called  the  party  of  the  first 
part,  and  Atkinson  Improvement  Company, 
hereinafter  called  the, party  of  the  second  part, 
which  Is  in  the  words  and  flgares  f^wing, 
to  wit: 

"The  party  of  the  first  part  contemplates 
the  erection  of  a  six-story  building  upon  lila 
lot  lying  immediately  west  of  and  adjacent  to 
the  %Ierchants*  National  Bank  Building,  owned 
by  the  party  of  the  second  part,  on  Garrison 
avenae.  Fort  Smith,  Arkansas;  and  for  the 
mutual  benefit  of  said  parties  of  the  first  and 
second  parts,  they  have  entered  into,  the  fol- 
lowing  agreement  and  contract: 

"For  and  in  consideration  of  the  sum  of  one 
dollar  each  to  the  other  in  band  paid,  receipt 
of  whidi  is  hereby  acknowledged,  and  the  mn- 
tual  concessions,  covenanta  and  agreements 
hereinafter  set  out;  the  party  of  the  first 
part  is  hereby  granted  the  privilege  and  per- 
miasion  to  use,  for  the  period  of  ten  years 
from  the  completion  of  his  said  boilding,  the 
lobby  and  stairway  of  the  Merchants*  National 
Bank  building,  paying  as  rent  and  compensa- 
tion for  said  privilege  and  nse,  to  the  party 
of  the  second  part,  the  sum  of  twenty-five  dol- 
lars per  month,  the  said  snm  to  be  paid  In 
advance,  on  the  first  day  of  each  month  during 
the  aald  ten  years;  and  In  order  to  have  such 
use  and  privilege  said  party  of  the  first  part 
is  hereby  authorised  and  permitted  to  cat 
through  the  wall  of  said  Merchants'  National 
Bash  Building;  on  the  first  floor,  for  the  pur- 
pose of  access  to  his  elevator,  which  is  to  be 
■o  located  in  hi*  own  building  as  to  be  acces- 
sible from  ttie  lobby  of  the  Merchant^  Nation- 
al Bank  Boiling,  and  on  the  second,  third, 
fourth,  fifth  and  ^xth  floors,  he  is  to  eat  arcb- 
ways,  80  as  to  give  direct  c<wimuDlcation  from 
his  building  to  the  said  Hercbants'  National 
Bank  Building  at  the  elevators  in  each,  so 
that  the  said  elevators  shall  be  common  to 
both  buildings. 

•This  work  of  cutting  through  said  vraB  shall 
be  done  In  a  skillful  and  workmanlike  manner, 
■o  as  not  to  injore  or  impair  said  wall  or  said 
bnUAngf  and  sold  openli^a  shall  be  finished  hi 
the  aame  s^e  and  material  as  that  used  in 
said  Merchants*  Nstional  Bank  Building;  and 
an  this  work  shall  bo  done  at  the  tspeoM  of 
the  party  of  the  first  port. 


"It  Is  mutuaHy  agreed  that  at  the  explratioB 
of  said  period  of  ten  years,  tbe  rebtsl  to  be 
paid  by  the  party  of  the  first  part  to  tbe  party 
of  the  second  psrt  for  the  concession  and  priv- 
ilege herein  granted,  as  herein  set  ont,  shall 
be  fixed  by  a  board  of  arbitrators,  three  in 
number,  one  to  be  named  by  each  of  tbe  par- 
ties hereto,  and  the  third  to  be  selected  by  the 
two  so  named  by  the  parties  hereto,  and  that 
tbe  award  of  amr  two  of  said  arbitrators  shall 
b^  final  and  conclusive  upon  the  parties  hereto. 

"And  it  Is  further  mutually  agreed  that  in 
cutting  through  the  said  well  and  making  said 
openings  and  using  the  same,  party  of  tbe  first 
part  must  do  the  work  and  use  said  opening  so 
as  not  to  increase  tbe  rate  of  fire  insurance 
upon  said  Merchants*  National  Bank  Building, 
and  tbat  if  such  work  and  use  cannot  be  ac- 
complished without  Increasing  the  present  rate 
of  fire  insurance  upon  said  building  then  the 
party  of  the  first  part  Is  to  pay  to  the  party 
of  the  second  part  said  increased  rate  of  insur- 
ance; and  he  hereby  obligates  himself  to  pay 
the  same. 

"And  said  party  of  the  first  part  hereby  obli- 
gates and  binds  himself  to  do,  keep  and  per- 
form all  the  acts  and  things  herein  undertaken 
by  him,  and  eepeeially  to  pay  the  rent  herein 
reserved  at  the  time  herein  Indicated,  and  the 
rents  named  by  said  board  of  arbitrators:  and 
to  keep  said  openings  so  made  in  tbe  wall  of 
tbe  Merchants'  National  Bank  Building  in  re- 
pair during  the  life  of  this  agreement:  and 
tbe  party  of  tbe  second  part  binds  and  obligates 
itself  to  put  no  biodranoe  In  the  way  of  the  ex- 
ercise of  the  use  of  the  privilpge  herein  grant- 
ed to  the  party  of  the  first  psrt,  so  long  as  he, 
and  his  beira  and  assigns,  keep  and. perform 
the  obligations  and  agreements  herein  assumed 
by  him. 

"It  Is  further  agreed  that  the  party  of  the 
first  part  is  pprmitted  to  remove  tbat  part  of 
the  eaut  party  wall,  now  used  crdualvely  for 
bis  present  buildine,  without  recompense  to  the 
^arty  of  the  second  part,  and  by  setting  his 
new  wall  back  two  feet  on  his  own  property 
from  the  line  between  his  lot  and  tbe  lot 
the  party  of  tbe  second  pBrt,'be  Is  by  this  con- 
cession, to  enjoy  the  nse  of  the  areaway  (for 
light  and  ventilation),  now  in  nse,  and  the  addi- 
tional two  feet  of  arpaway  produced  by  setting 
his  new  wall  back  two  feet,  and  tbe  party  of 
tbe  second  part  Is  to  also  enjoy  the  privilege 
of  the  additional  areaway  so  crested. 

"It  is  further  agreed  that  the  area  walls  of 
both  parties  to  this  agreement  are  to  be  paint- 
ed white  and  enameled. 

"In  testimony  whereof,  the  parties  hereto 
have  set  tbeir  hands  In  duplicate;  and  party  of 
the  second  part  being  therennto  authorized  by 
resolution  of  its  board  of  directors,  empowering 
the  president  to  execute  this  eontrset  In  ite 
name,  apon  this  lOtfa  day  of  July,  1909. 
"I.  H.  Nakdimen. 
**Alkinson  Improvesaent  Company, 
"By  W.  J.  Schols,  Fresictent.*< 

The  lease,  was  duly  aduowledged  and  re- 
corded. Subsequent  to  the  execution  of  the 
contract,  Nakdimen  conveyed  a  part  of  his 
property  to  the  other  appellants,  and  for  this 
reason  they  were  alao  made  defendants  in 
the  dioncery  court. 

Under  the  terms  of  the  leaaek  tt  extended 
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over  a  period  of  10  years  tnm  iSx  cnnpledon 
of  Qie  bniMlng  by  Nakdfmen.  ,Appelle« 
claims  that  the  lease  contained  a  corenant 
for  Its  perpetual  renewal  on  a  rental  to  be 
fixed  by  a  board  o^  arbitntors,  as  provided 
In  the  lease. 

A  abort  time  prior  to  tbe  «cidratlon  of  the 
first  term  for  10  years,  apptilee  made  d^and 
tipon  appellants  to  fix  tbe  rental  fbr  the  next 
term  by  a  board  of  arbitrators,  as  provided  la 
the  lease  contract.  Appellants  refused  to 
comply  with  tbis  chmse  of  tbe  contract,  and 
dalmed  tbat  tbe  lease  expired  by  its  own 
terms  at  tbe  end  of  the  10  years,  wbldi  was 
on  tbe  lOtb  of  S^taiAer,  1^. 

Other  fticts  wlU  be  stated  under  appropri- 
ate headings  in  the  (Kdnlon. 

The  chancellor  found  that  the  lease  copied 
above  was  a  continuous  contract,  and  remain- 
ed In  force  during  the  life  of  the  buildings 
apedfled  in  it;  that  appellee  was  entitled  to 
compensation  from  appellants  in  the  nature 
of  an  annuity;  that  the  lease  calls  for  the 
rental  value  for  tibe  use  of  tbe  elevator,  stair- 
way,  and  lobby  to  be  fixed  by  a  board  of 
arbitrators;  that  ai^llauts,  upon  being  no- 
tified of  appellee's  desire  to  arbitrate  under 
the  contract,  tefused  to  appoint  an  appraiser 
or  arbitrator ;  tbat  tbe  reasonable  rental  val- 
ue for  a  period  of  6  years  Is  $300  per  year, 
payable  In  monthly  Installments  of  $26 ;  that 
the  rental  value  at  $25  may  be  increased  on 
application  of  appellee  for  any  month. during 
sold  5-year  period  by  showing  more  than  a 
designated  number  of  persons  occnpying  tbe 
Nakdimen  building  going  in  and  out  of  tbe 
building;  that,  owing  to  the  fact  tbat  the 
Nakdimen  building  had  become  vacant  for  a 
period  of  3  months  next  ensuing,  appellants 
may  abate  tbe  monthly  payment  of  $25  as 
rent,  by  showing  the  actual  number  of  per- 
sons going  in  or  out  of  the  building  are  less 
than  a  designated  number ;  that  the  court  re- 
tained jurisdiction  of  the  cause  in  regarj  to 
the  rent  in  order  to  carry  out  Its  decree  by 
appropriate  supplemental  orders;  that  the 
rent  fixed  by  tbe  court  for  the  use  of  the 
stairway  and  lobby  expired  S  years  from 
September  10, 1920;  that  at  the  expiration  of 
that  period  the  arbitration  clause  of  the  con- 
tract will  again  be  in  force,  and  then,  on  tbe 
failure  of  either  party  to  select  an  arbitra- 
tor, tbe  other  may  apply  to  the  court  to  fix 
the  rental. 

.  A  decree  was  entered  of  record  In  accord- 
ance with  the  finding  of  tbe  dianceilor.  Ap- 
pellants, who  were  defendants  In  the  chan- 
cery court,  have  duly  prosecuted  an  appeal 
from  that  part  of  the  decree  holding  that  the 
lease  did  not  expire  at  the  end  of  10  years. 
Appellee  has  been  granted  a  cross-appeal 
from  that  part  of  the  decree  fixing  the  rental 
value  of  the  premises. 

Warner.  Hardin  &  Warner,  and  James  B. 
McDonough,  all  of  Ft  Smith,  for  appellants. 
Bill  &  Fitahuj^  of  Ft.  Smith,  for  appellee. 


(Arte. 

HABT,  J,  (after  statlnff  the  fitets  u 
above).  It  Is  the  contoidoa  of  coomtel  for  ap- 
pellants that,  under  the'tenns  of  the  lease 
contract  which  ta  copied  in  our  statement  of 
ftcts,  the  lease  expired  10  years  after  the 
completion  of  the  Nakdimen  building,  whidi 
was  on  the  10th  day  of  September,  1820,  and 
that  the  leaee  contained  no  ooroiant  for  re* 
newaL  On  the  other  band,  it  is  tbe  conten- 
tion of  counsel  for  appellee  that  the  lease 
contained  a  covenant  for  renewal  iMdx 
might  be  exercised  at  the  end  of  eadt  succeed- 
ing 10-year  period. 

[1]  Covenants  for  renewal  are  frequently 
Inserted  In  leases  for  terms  of  years,  and  they 
add  much  to  the  stability  of  the  lessee's  in- 
terest, and  afford  inducement  to  make  per- 
manent improvements.  Tbe  landlord  Is  not 
bound  to  renew  without  a  covenant  for  the 
purpose.  Covenants  for  continued  renewals 
are  not  favored,  because  they  tend  to  create 
a  perpetuity.  They  are  valid,  however,  when 
there  is  an  express  covenant  to  that  effect. 
The  general  rule  is  that,  where  the  provision 
is  In  general  terms  for  a  renewal,  the  lessee 
is  only  Qitltled  to  a  single  renewaL  A  sln^e 
covenant  to  renew  a  lease  Implies  a  renewal 
for  tbe  same  term  and  at  tbe  same  rent.  4 
Kent's  Commentaries;  WInslow  v.  Baltimore 
&  Ohio  B.  B.,  188  U.  S.  646,  23  Sup.  a.  448, 
47  L.  Ed.  635;  Taylor's  Landlord  and  Tenant 
(9th  Ed.)  vol.  1,  I  834;  Thaw  v.  Oaflney,  75 
W.  Va.  220.  83  S.  S.  983,  3  A.  L.  R.  495 ;  Hoff 
V.  Royal  Metal  Furniture  Co.,  117  App,  Div. 
884,  103  N.  Y.  Supp.  871;  Tracy  v.  Albany 
Exchange  Co..  7  N.  Y.  472,  67  Am.  Dea  538; 
W.  Trans.  Co.  of  Buffalo  v.  Lansing,  49  N. 
T.  499 ;  and  Cunningham  v.  Pattee  et  ai.,  99 
Mass.  252. 

[2]  The  lease  contract  under  consideration 
does  not  contain  any  express  covenant  for 
continued  renewals,  and  the  chancellor  erred 
in  holding  that  the  lease  ecotln-ued  during  the 
life  of  the  buildings  specified  in  the  contract. 
On  the  other  hand,  when  the  lease  la  read 
from  its  four  corners,  in  tbe  light  of  the 
situation  and  condition  existing  at  the  time 
of  its  execution,  it  is  fairly  inferable  that 
the  parties  contemplated  a  renewal  of  the 
lease  at  the  expiration  of  the  period  of  10 
years  from  the  completion  ot  the  Nakdimen 
building.  This  Is  shown  by  the  fact  tbat  the 
parties  provided  for  a  board  of  arbitrators 
to  fix  the  rental  value  after  that  period  of 
time  expired.  TMs  Indicates  that  they  in- 
tended for  tbe  lease  to  be  extended  for  anoth- 
er term.  If  they  had  intended  that  tbe  lease 
should  expire  after  tbe  10-year  period.  It 
would  have  been  a  vain  and  idle  thing  to 
have  provided  a  board  of  arbitrators  to  fix 
the  rent  thereaftw.  This  view  is  streogth- 
ened  when  we  consider  tbat  the  lease  pro- 
vides for  the  erection  and  operation  of  an 
levator  for  the  cmnmon  use  of  both  build- 
ings. Th«efore,  we  hold  that,  wben  the  lan- 
snage  at  the  lease  la  considered  In  its  ea- 
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tlrety,  It  was  intended  "by  the  parties  that 
there  should  be  a  renewal  of  the  tease  for 
the  period  of  10  years  up<m  a  rental  to  be 
fixed  by  a  board  ct  arbitrators  as  provided  In 
tbe  lease. 

Appellattts  decdared  that  the  lease  was 
terminated  by  Its  own  terms  at  the  expira- 
tion of  10  years,  and  refused  to  comply  with 
Its  provisions  any  longer.  The  court  rendered 
a  supplemental  decree.  In  which  It  ordered 
appellants  to  restore  the  operation  of  the  ele- 
ratoc  aerrlce  in  the  Nafcdimen  building.  The 
appeal  also  challenges  the  correctness  of  this 
holding. 

[3]  We  think  the  court  erred  in  directing 
appellants  to  continue  the  elevator  service. 
Chancery  courts  will  not  decree  the  specific 
performance  of  contracts  requiring  ccmtln- 
uous  acts  involving  mechanical  skill  and 
judgment,  or  technical  knowledge,  or  acts  re- 
quiring special  skill,  Judgment*  and  discretion. 
25  B.  O.  L.  I  117,  p.  303;  case  note  to  140 
Am.  St  B^.  62;  case  note  to  68  Am.  St  Bq** 
760, 761. 

The  courts  generally  recognise  that  to  en- 
fbroe  the  specific  performance  of  such  con- 
tracts would  unreasonably  lax  the  superin- 
tendence of  tbe  court  In  recognition  of  the 
principle,  this  court  has  held  that  equity 
will  not  decree  tbe  spedflc  perlormance  of  a 
contract  to  buUd  a  leree^  the  reason  that 
there  Is  no  reastmable  method  by  which  amii 
a  decree  can  be  enforced.  Leonard  r.  Bd. 
of  Directors  of  Finn  Bayou  Levee  Dlst,,  70 
Ark.  42,  91  S.  W.  622, 9  Ann.  Gas.  169. 

Again,  In  the  case  ot  Warmack  t.  Hajor, 
Stare  Oo.,  1S2  Ark.  17S,  SOO  8.  W.  780,  the 
court  refused  to  direct  the  spedflc  perform- 
ance of  a  contract  with  an  electric  light  com- 
pany to  BOBtiy  current  fbr  light  between 
itself  and  jbl  manufacturing  company. 

The  runntaig  of  an  elevator  requlrei  both 
mechanical  skill  and  Judgment,  and  we  are  ot 
tbe  <^)lnion  that  the  ccmtiact  In  question 
comes  within  that  class  of  cases  which  courts 
of  equity  will  not  spedflcally  enforce.  If  the 
court  should  undertake  to  enforce  the  con- 
tract In  the  present  case,  it  might  involve 
the  frequent  necessity  of  hearing  complaints 
from  the  appellee,  charging  the  appellants 
with  a  breach  of  duty,  or  similar  complaints 
from  the  appellants  for  a  breach  of  duty  on 
the  pHrt  of  appellee.  There  would  be  no 
limit  to  th^  number  of  times  the  court  might 
be  called  on  during  the  life  of  tbe  lease  to 
say  whether  tbe  appellants  have  performed 
their  duties  faithfully  or  efficiently.  For  the 
same  reason  a  court  of  equity  In  the  presoit 
case  would  not  seek  to  enforce  the  contract 
by  a  mandatory  Injunction.  The  iierform- 
ance  of  the  contract  would  require  continuous 
duties  on  the  part  of  the  apellants  involving 
mechanical  skill  and  care  of  such  a  character 
that  the  court  could  not  Bui>erlntend  it.' 

[4]  Again  it  is  contended  by  coouBel  for 
appellants  that  tbe  contract  is  void  because 


It  provides  for  the  rent  to  be  fixed  by  a 
board  of  arbitrators,  and  they  Invoke  the 
general  rule  that  an  agreement  to  enforce  a 
contract  by  arbltratlwi  will  not  be  carried 
out  by  a  court  of  equity.  The  presence  of 
an  art)itratlon  clause  In  a  ooutract  does  not 
necessarily  prevent  the  court  from  acting. 
It  Is  only  where  the  act  to  be  perfumed  by 
the  board  of  arbitrators  Is  of  the  essmce  of 
the  omtract  that  the  court  will  refiue  to 
act. 

[f]  In  the  present  case,  the  essence  of  the 
contract  was  the  renewal  of  the  lease  for 
another  term  of  10  years,  and  the  fixing  of 
the  rental  for  that  period  was  merely  ancil- 
lary to  the  main  contract.  Where  the  pro- 
vision for  an  appraisal  Is  incidental  and  sub- 
sidiary to  the  substantive  part  ot  the  agree- 
ment the  par^  refusing  to  name  an  apprais- 
or  or  arbitrator  cannot  be  heard  to  complain 
where  the  court  performs  or  provides  for 
tbe  performance  of  such  service.  The  court, 
In  fixing  the  reasonable  rental  valu^  treats 
the  method  as  a  matter  of  form,  rather  than 
substanceL  So  it  may  be  said  In  the  presmt 
case  that  the  clause  of  the  contract  provid- 
ing for  a  board  of  artiitrators  to  fix  the 
rental  value  of  tbe  premises  does  not  rmder 
Oie  contract  v<dd  as  being  too  indefinite  to  be 
enforceable.  Mutual  lAte  Ins.  Oo.  of  New 
Tork  V.  Stephens.  214  N.  T.  488,  lOS  N.  E. 
S66^  Ii.  B.  A.  19170,  809;  Grosvenor  v.  Flint, 
20  K.  I.  21,  37  AtL  804;  Kaufmann  v.  Ug- 
gett  209  Pa.  87,  OS  AtL  12a  67  U  B.  A.  353, 
103  Am.  St.  Bep.  988.  In  each  of  tbe  two 
cases  last  cited  the  court  held  fhkt  the  fixing 
of  the  rental  is  not  ot  the  essence,  of  a  con- 
tract to  raiew  a  lease  upon  receipt  of  notice 
of  that  effect  upon  a  rental  to  be  fixed  by 
arbitrators  to  be  appt^ted  by  tbe  parties. 
See,  also,  Oastle  Creek  Water  Co.  v.  Aspen, 
140  Fed.  8,  76  0.  0.  A.  516,  8  Ann.  Cas.  6C0. 

[I]  On  the  questicu  of  the  reformation  of 
the  lease  contract  but  little  need  be  said.  In 
Welch  V.  Welch,  132  Ark.  227,  200  S.  W.  139, 
we  reviewed  the  authorities  on  this  question, 
and  held  that,  wlille  parol  evidence  is  ad- 
missible in  an  action  to  reform  an  Instrument 
on  the  ground  of  fraud  and  mistake,  the  evi- 
dence must  be  clear  and  convincing  to  war- 
rant a  reformation  of  tbe  Instrument.  No 
useful  purpose  can  be  served  by  stating  or 
discussing  the  evidence  on  this  branch  of  the 
case.  We  need  only  say  that  it  clearly  falls 
short  of  the  requirement  of  our  decisions  on 
the  subject,  and  appellants  are  not  entitled 
to  reformation. 

The  court  fixed  the  rental  value  of  tbe 
premises  for  a  period  of  6  years,  and  then 
provided  that  the  matter  might  again  be 
taken  up  by  it  if  tbe  parties  refused  to  ar- 
bitrate. There  is  some  confusion  in  the  tes- 
timony as  to  what  the  rental  value  of  the  ele- 
vator service  should  be ;  and  for  this  reason, 
and  the  further  reason  tbkt  the  decree  must 
be  reversed  and  the  cause  remanded,  the 
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court  win  be  directed  to  make  a  tartber 
Hoding  on  this  brailch  of  the  case,  and  each 
party  will  be  allowed  to  take  additional  proof 
therefor. 

[7]  The  result  of  our  views  Is  that  there 
could  have  been  only  one  renewal  of  the  con< 
trac-t  for  the  period  of  10  years  from  the  10th 
of  September,  1920,  and  no  specltlc  perform- 
ance of  that  contract  could  be  enforced.  The 
record  shows  that  appellee  applied  to  appel- 
lants for  a  renewal  of  the  lease  and  for  the 
api>oIntnieDt  of  a  board  of  arbitrators  under 
the  contract  to  fix  the  rent.  Appellants  de- 
clined to  appoint  an  arbitrator  and  to  further 
perform  the  contract.  This  constituted  a 
breach  of  the  contract  on  the  part  of  appel- 
lants. Having  denied  appellee  the  spec-iHc 
performance  of  the  contract,  it  was  oitltled 
to  recover  from  appellants  for  the  damages 
suffered  on  account  of  the  breach  of  the  con- 
tract by  appellants.  The  rule  Is  that,  chan- 
cery having  properly  assumed  Jurisdiction  of 
an  acticm,  It  will  determine  all  issues  present- 
ed by  the  pleading  and  evid^ce.  In  other 
words,  when  equity  takes  jurisdiction  for  one 
purpose,  it  takes  It  for  all  pnriioses,  and  will 
grant  complete  relief. 

[I]  Upon  the  remand  of  the  case  for  the 
error  In  granting  speclflc  performance  of  the 
contract,  It  will  be  the  duty  of  the  court  to 
settle  the  damages  which  resulted  to  appellee 
from  a  breach  of  the  contract  by  appellants. 
Where  a  traiant  is  unlawfully  evicted  from 
the  premises  by  the  landlord,  he  may  recover 
as  damages  wbatever  toes  results  to  him  as 
a  direct  and  natural  consequence  of  the 
wnragful.  act  of  the  landlord.  Byen  t. 
Moore,  110  Arfc.  540,  103  S.  W.  147. 

In  fixing  the  damages  to  be  allowed  to  the 
ajqi^ee  for  the  brew^  of  the  contract  by 
appellants,  it  will  be  necessary  for  the  cmirt 
to  consider  and  fix  the  rental  value  «f  the 


premises.  Therefore,  for  the  reasms' above 
stated,  the  rental  value  of  the  premises,  fixed 
by  the  court,  will  not  be  considered  as  the 
correct  rental  value  of  the  premises  under 
the  contract,  and  the  court  will  be  directed  to 
make  a  new  finding  on  that  issue,  and  each 
party  will  be  allowed  to  take  additional  proof 
thereon,  and  as  well  on  the  question  of  the 
amount  of  damages  suffered  by  the  breadi 
of  the  contract. 

[9]  While  ohancery  cases  are  tried  de  novo 
In  this  court, '  they  are  tried  on  the  record 
made  in  the  court  below.  Where  a  decree  la 
reversed  and  a  cause  is  remanded  for  further 
proceedings,  and  it  api}ears  to  this  court  that 
the  testimony  upon  any  branch  of  the  case 
has  not  been  fully  developed,  or  that  the 
court,  In  making  a  finding  on  a  particular 
branch  of  the  case,  has  proceeded  upon  an 
erroneous  theory,  it  is  within  the  province  of 
this  court  to  allow  the  case  to  be  reopened, 
and  further  testimony  to  be  taken  on  that 
point.  It  will  be  the  dnty  of  the  court  upon 
the  remand  of  the  present  case  to  fix  tbe 
amount  of  damages  suffered  by  appellee  by 
the  breach  of  the  contract  upon  the  part  oS 
appellants,  and,  inasmuch  as  It  will  be  neces- 
sary for  tbe  court  to  know  tlie  rental  valne 
of  Che  premises  for  the  renewal  period  of  10 
years  In  fixing  the  damages,  it  will  be  neces- 
sary for  the  court  to  Ax  tbe  rental  value  for 
the  elevator  service  for  the  reason  that  ap- 
pellants refused  to  proceed  under  the  arbi- 
tration clause  looking  to  that  as  above 
stated.  The  court  will  allow  both  sides  to 
take  additional  testimony  on  these  points  if 
tbey  are  so  advised. 

For  tbe  errors  pointed  out  in  the  c^ilnion. 
the  decree  will  be  reveiwd,  and  tiie  canse 
remanded  for  fnrtfaw  prooeedlnBi  as  indicat- 
ed In  the  opinion,  and  not  Inconsistent  tbeie- 
wlth. 
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iSiqmme  Court  of  Arkansas.  Jaly  4,  1921. 
BebMuiDf  Denied  Sept  28. 1921.) 

1.  Attoravy  and  olloit  ^190(4)— RatMleatloi 
of  InstKatloii  of  aotlon  and  Justifloatloa  for 
dlaohargo  held  for  Jury. 

In  proce^tUng  in  ioterrentioD  by  attorney 
tmder  Crawford  &  Moses'  Dig.  (  628,  to  en- 
force attorney's  lien,  held  that  whether  the 
di«)t,  plaintiff  in  the  action,  approved  or  rati- 
-fied  its  institation,  and  whether  the  attorney 
was  nesligeDt  in  CaiUns  to  prosecute  the  dient's 
elaiiD  wiUi  proper  diligence  so  as  to  justU^ 
his  discharge,  were  questiou  for  the  jury- 

2.  Attorney  Hd  oHeiit  «»7VtO— Attora*y  «y 
bo  dtscbarged. 

Althoagh,  under  Crawford  &  Moaes*  Dig. 
H  628.  629.  after  an  action  is  instituted  the 
attorney's  lien  cannot  b«  displaced  by  his 
wrongful  discharge,  the  client  has  the  unquali- 
fied right  to  control  die  litigation  and  to  dis* 
charge  the  attorney. 

S.  Appeal  and  error  ^699(4)— Refusal  toflfvo 
Instruetlon  held  not  reviewable,  la  abtmee 
of  matter  from  record. 
Where  an  additional  insbruetim  iras  re- 
qneated  by  appeMant  dhring  the  argument  M 
th%  case,  on  the  ground  of  the  character  of 
the  argament  of  appellee's  counsel,  its  refosal 
wan  not  shown  to  be  an  abuse  of  discretion, 
where  tiie  court  did  not  certify  in  tt}e  bill  of 
exceptions  what  the  argument  of  appellee's 
cotmael  was. 

4.  Trial  ^237(2)-StriMao  Mt  word  "fair" 
tefore  *'propoMleraaee  of  evfdewe"  In  la- 
straetton  held  sot  orror. 

In  proceeding  in  intervention  by  attorney 
under  Crawford  &  Mosea'  Dig.  g  628,  to  en- 
force attorney's  lien,  striking  out  the  word 
•fair"  before  the  words  "preponderance  of 
the  evidence,"  in  the  attorney's  requested  in- 
•tractions,  recrnlring  the  client  to  show  by  a 
*^air  preponderance  of  the  evidence"  that  the 
attMne/a  diadiaxge  was  juatiified,  Md  not  er- 
ror. 

5.  Attorney  aad  dlent  9=^76 (I)— Attorney  may 
be  dlsoharged  for  failure  to  use  reasoaable 
dillgonoe. 

A  dient's  right  to  dlaehaw  hla  attorney  is 
mot  restricted  to  casea  of  gross  negligence  of 
tho  attorney,  but  the  dient  has  a  right  to  dis- 
charge Us  attorney  for  failing  to  prosecute  the 
client's  claim  with  reasonable  dUigesee. 

6.  Appeal  and  error  ^»974(l)— Trial  «=» 
349(2)— Reqalrlsl  speolal  verdlet  Is  dleore- 
tioaary. 

Under  Crawford  &  Moses'  Dig.  |  1808,  ae 
to  reqniring  spadal  Tcidktt  toquirixig  such  a 
verdict  la  dlscretionaxy,  aad  the  exerdse  of 
neb  discretion  will  not  be  disturbed  on  ap- 
paal*  nnlesB  for  dear  abuse  thereof.  ' 

Wood  and  Hnmphrtty*i  JJt  dissenttag, 

Aiveal  from  Oxeait  Court,  Baxtw  County; 
J.  V.  Walker,  special  Judge. 


JOHMBOK  r.  MIS80UBI  PAG.  R.  00.  699 
(MS  aw.> 

Action  by  Eathem  King,  administratrix, 
against  the  Iflasouri  Pacific  Railroad  Com- 
pany. In  which  Jo  Johnson  Interrated.  Judg- 
ment for  the  defendant,  and  the  intervener 
aiveals.  Afilrmed. 

See^  also,  144  Ark.  460.  222  S.  W.  734;  224 
S.  W.  427. 
Allyn  Bmlth,  of  Ootter,  for  appellant 
Hios.  B.  Pryor,  of  Ft.  Smlttt,  and  Samp 
Jennings,  of  little  Bode,  for  appellee. 


Mcculloch,  a  J.  Jamee  B.  King,  a  loco* 
motive  «ijclQeer  employed  by  appellee,  was 
killed  while  serving  In  the  line  of  hla  duty 
as  Boch  engineer  for  appellee,  and  bis  widow 
was  appc^ted  administratrix  of  the  estate^ 
and  instituted  suit  to  recover  damages  for 
the  bmeflt  of  herself,  as  widow,  on  aooount 
of  the  allied  negligence  wfaldi  caused  the 
death  of  said  decedent;  and  she  ottered 
Into  a  written  contract  with  appellant  as  her 
attorney  to  prosecute  the  litigation,  and 
agreed  In  the  contract  to  pay  him  as  com- 
pensation for  his  services  one-half  of  tJie 
amount  recovered,  after  deducting  expenses 
incident  to  the  prosecution  of  the  litigation. 

Appellant  instituted  an  action  for .  his 
client  Mrs.  King,  as  administratrix,  first  in 
Lawrence  connty,  on  October  31.  1917,  and 
dismissed  It  on  March  13,  1018,  and  bron^t 
a  second  action  In  the  circuit  court  of  In- 
dependence county  on  the  same  day  or  the 
day  thereafter.  This  actlOTi  was  dismissed 
by  the  Independence  circuit  court  for  want 
of  prosecution,  and  appellant  on  April  23, 
1918,  brought  a  new  action  for  Mrs.  King  In 
the  circuit  court  of  Marlon  county.  This  action 
was  also  dismissed,  and  appellant  on  June 
3, 191S,  Instituted  a  new  action  for  Mrs.  King 
In  the  circuit  court  of  Baxter  county.  Mrs. 
King  subsequently  dismissed  this  action, 
claiming  that  she  had  previously  discharged 
appellant  from  her  employment  and  employ- 
ed other  attorneys,  through  whom  a  settle- 
ment was  negotiated  and  consummated 
whereby  appellee  paid  to  Mrs.  King  as  such 
administratrix,  the  sum  of  $8,500  as  a  com- 
promise of  her  claim.  Appellant  filed  his 
Intervention  at  the  next  term  of  the  Baxter 
drcult  court.  In  which  he  set  forth  his  claim 
for  one-half  of  the  amotmt  of  the  compro* 
mised  settlement  between  appellee  and  his 
quandam  elioit,  and  prayed  that  the  dismiss- 
ed action  be  reinstated,  and  that  he  have 
Judgmoit  against  appellee  under  the  stat* 
ute  which  gives  a  lien  to  attorneys.  Craw- 
ford &  Moses*  Digest,  1  ff2S.  Appellee  filed 
a  demurrer  to  the  Interventlm,  which  was 
sustained  by  the  trial  coort,  but  on  appeal 
to  this  court  it  was  held  that  the  demurrer 
was  Improperly  sustained  and  the  cause  was 
remanded  for  further  proceedings.  144  Ark. 
408,  222  8.  W.  734.  On  the  remand  of  the 
cause  appellee  answered,  aetUng  forth,  in 
substance,  that  appellant  had  been  dladurg* 
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ed  by  Sfra.  King  on  acconnt  of  nc^lgence  In 
falling  to  prosecute  her  dalm  with  diligence, 
and  that  the  actltm  Instituted  by  appellant 
for  Hr&  King  In  the  Baxter  drcnit  court 
was  without  anttu>rlt7  from  ber,  and  that 
therefore  the  court  had  no  Jurisdiction  to 
entertain  appellant's  claim.  Appellant  flied 
a  demurrer  to  the  answer,  and  also  a  mo- 
tion to  make  more  definite  and  certain,  and 
to  strike  out  certain  portions  of  the  answer, 
all  of  which  were  overruled  by  the  court, 
and  the  cause  proceeded  to  a  trial  before  a 
jury,  which  resulted  In  a  verdict  in  fftvor  of 
appellee. 

The  case  was  tried  below  on  the  theory 
that  appellant  was  entitled  to  recover  one- 
half  of  the  amount  of  the  compromise  set- 
tlement  between  appellee  and  Mrs.  King  ac- 
cording to  the  terms  of  hla  contract,  unless 
he  was  rightfully  discharged  by  Mrs.  King 
on  account  of  negligence  In  falling  to  prose- 
ccte  her  claim  with  diligence,  or  unless  the 
action  in  the  Baxter  drcult  court  was  un- 
authorized. 

Appellant  requested  certain  peremptory 
instructions  on  the  ground  that  the  evidence 
was  Insufficient  to  Justly  a  submission  of 
the  issues  to  the  Jury,  and  after  those  in- 
structions were  refused  he  requested  the 
following  Instructions,  which  the  court  gave: 

"(1)  Gentlemen  of  the  jnry,  this  Is  an  action 
by  ttic  plaintiff  Kathem  King,  as  adminiatratrix 
of  tbe  estate  of  James  E.  King,  deceased, 
against  tbe  defendant,  Missouri  Pacific  Bail- 
road  Company  and  Jo  Johnson  as  intervener,  in 
which  the  intervener,  Jo  JoitaaoQ,  alleges  that 
the  plaintiff,  Kathern  King,  employed  him  to 
represent  her  as  ber  attorney  in  tbe  collection 
of  her  claim  for  damages  against  the  defend- 
ant railroad  company  for  t£e  death  of  her  hus- 
band, James  E.  E3ng,  agreeing  to  pay  blm  for 
his  services  as  such  attorney  one-b^  of  the 
amount  recovered  after  deducting  the  expenses 
incurred  in  tbe  collection  of  said  damages.  To 
these  allegatiouB  the  defendant's  answer  and  its 
response  admits  that  tbe  plaintiff  employed  the 
intervener  aa  alleged  and  as  set  forth  in  the  con- 
tract attached  to  bis  petition  as  Kxbibit  A,  but 
deny  that  intervener  performed  bis  duty  as  such 
attorney  in  the  settlement  of  such  claim,  as  a 
diligent,  prudent,  and  careful  attorney  ehoald; 
and  that  by  reason  of  bis  carelessness  and  neg- 
lect in  tbe  diligent  prosecution  of  said  claim 
to  final  settlement,  plaintiff  (Uachftrged  said  in- 
tervener as  her  said  attorney,  and  employed 
otber  attorneys.  These  allegations  and  denials 
raise  tbe  issues  to  be  determined  by  you. 

"(2)  Tou  are  instructed  that  it  is  admitted 
that  the  intervener  was  employed  as  such  at- 
torney by  tbe  plaintiff  Mrs.  Kathem  King,  that 
he  was  later  discharged  by  such  plaintiff,  and 
that  thereafter  the  cause  of  action  was  settled 
through  other  attorneys,  and  upon  these  admis- 
sions your  verdict  should  be  for  tbe  Intervener, 
unless  you  further  find  that  the  discharge  of 
the  intervener  was  jostified  aa  bereinatter  sat 
out." 

"(4)  Too  are  further  Instructed  that  unless 
you  believe  from  a  fair  preponderance  of  the 
evidence  that  th»  Intervener  waa  ne^ent  and 


cardess  In  the  prosecution  of  tiie  dalm  In  eon- 
trover^  to  settlement  as  alleged  in  defendant's 
response,  and  that  he  failed  to  prosecute  the 
same  as  a  pmdent,  careful  attorney  should,  Aen 
your  verdict  should  ^  for  tbe  intervener. 
However,  the  burden  in  tiie  whole  case  !■  npim 
the  intervener. 

"(5)  You  are  further  instructed  that  under 
the  law,  when  an  attorney  accepts  a  contract 
of  employment  from  a  dient,  be  impliedly 
agrees  to  prosecute  the  cause  with  due  and  rea- 
sonable dnigenee;  and,  If  you  believe  from  a 
fair  preponderance  of  tiie  evidence  in  Ibia  ease 
that  the  intervener,  Jo  Johnson,  failed  and  neg- 
lected to  diligently  prosecute  the  daim  In  con- 
troversy to  settlement,  and  that  by  reason  of 
such  neglect  and  failure  the  plaintiff  dlsdiarged 
him  as  her  attorney,  or  that  at  the  time  of  the 
filing  of  tbe  suit  against  the  defendant  railroad 
company  In  tbe  Baxter  drcult  court  by  said  in- 
tervener that  be  was  acting  without  authority 
of  employment  from  plaintiff,  then  your  verdict 
should  be  for  tbe  defendant" 

The  court  modified  Instructicms  Nos.  4  and 
6  by  striking  out  the  word  *'fair"  as  it  ap- 
pears in  each  Instruction  preceding  the  words 
"preponderance  of  tbe  evidence."  Otlier 
Instructions  were  f^ym  by  tbe  court  of  its 
own  motion  In  harmony  with  those  copied 
above. 

[1,  2]  The  first  contoitlon  la  tbat  Uw  evi- 
dence was  insufficient  to  snstain  tbe  verdict 
Appellant  and  Mrs.  King  were  eadi  Introdnc- 
ed  as  witnesses,  and  testified  concerning  the 
transactions  and  corresp<»dence  between 
them.  There  was  a  confilct  In  their  respec- 
tive statementa.  Mrs.  King  testified'  ttiat 
when  she  met  ai^llant  at  Tellvllle  while  tbe 
cause  was  pending  in  the  drcult  court  of 
Marlon  county  and  the  court  was  then  in 
session,  she  discharged  appellant  from  ber 
service,  and  also  testified  that  the  action  in 
the  Baxter  circuit  court  was  Instituted  by 
appellant  without  her  knowledge  or  consent 
Appellant  testified  that  he  had  a  conversa- 
tion with  Mrs.  King  at  the  railroad  station 
at  Tellvllle  upon  his  arrival  there  to  attend 
court,  but  he  denied  that  she  discharged  him 
from  her  service.  He  testified  that  the  ac- 
tion then  pending  in  that  court  was  dlsmisaed 
by  the  court  on  motion  of  counsel  for  appel- 
lee on  account  of  Its  bdng  in  violation  of  an 
order  Issued  by  the  Director  General  of  Ball- 
roads,  and  that  pursuant  to  agreonent  with 
Mrs.  King,  and  with  her  knowledge,  he 
brought  the  action  in  the  circuit  court  of 
Baxter  county.  He  also  testified  to  tbe  re- 
ceipt thereafter  of  letters  from  Mrs.  King, 
which  established  the  fact  that  she  approve<i 
and  ratified  the  institution  of  that  action, 
even  though  she  had  no  knowledge  at  the 
time  of  the  Institution  of  the  action  that  It 
was  to  be  begun.  It  Is  argued  that  these 
letters,  which  were  introduced  In  evidence, 
show  condusively  that  Mrs.  King  ratified  the 
institution  of  the  action  In  the  Baxter  cir- 
cuit court  Mrs.  King  at  first  denied  that  she 
wrote  tiie  letters^  but  later,  wben  tbey  were 


Digitized  byGOOglC 


AzkO 


JOHNBON  V.  MISSOTntI  FAC.  K.  00. 
(S»  &w.> 


701 


Itresented  to  ber  on  cross-exazolnatlon,  she 
qualified  tbls  statement  by  Baying  that  die  did 
not  remember  whether  ahe  had  written  them 
or  not.  These  letters  tend  to  show  that  Mrs. 
King  stUl  regarded  appellant  as  having  aa- 
thority  to  proceed  with  the  collection  of  her 
claim  against  appellee,  but  nowhere  In  either 
of  the  letters  is  there  any  reference  to  the 
pendency  of  the  suit  In  the  Baxter  circuit 
court  or  elsewhere,  and  Mrs.  Ellng  testified 
positively  that  she  had  no  knowledge  of  the 
institution  of  that  action.  Those  letters  were 
dated,  respectively,  June  18,  1918,  and  June 
25.  1918.    On  July  15,  1918,  and  on  a  stlU 
later  date,  Mrs.  King  wrote  to  appellant,  no- 
tifying him  that  he  was  not  authorized  to 
represent  her  in  any  litigation  for  the  col- 
lection of  the  claim.  We  are  of  the  opinion 
that  it  was  a  question  for  the  jury  to  de- 
cide whether  or  not  Mrs.  King  knew  of  the 
Institution  of  the  action  In  the  Baxter  cir- 
cuit court,  or  whether  she  subsequently  rati- 
fied the  institution  of  the  action.   The  testi- 
mony was  sufficient  to  warrant  a  submission 
of  the  issue  whether  or  not  appellant's  dis- 
cbarge by  his  client  was  rightful,  and  wheth- 
er or  not  he  was  guUty  of  negligence  in  fall- 
ins  to  prosecute  her  claim  with  proper  dili- 
gence.   Mrs.  King  had  an  unqualified  right 
to  control  her  own  litigation  and  to  discharge 
her  attorney  (St.  I*,  I.  M.  &  S.  Ry..Co.  v. 
Blaylock,  117  Ark.  504,  175  S.  W.  1170,  Ann. 
Cas.  1917A,  563;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Hays  St  Ward,  128  Ark.  471,  195  S.  W.  28), 
but  she  could  not  displace  the  attorney's  lien 
by  Ills  wrongful  discharge  after  the  action 
was  Instituted  to  recover  on  the  claim.  The 
statute  provides  that  the  compensation  of 
an  attorney  shall  be  governed  by  agreement, 
and  tbat  the  attorney  who  appears  for  a 
party  has  a  Hen  on  the  cause  of  action  from 
the  commencement  of  the  action  "which  at- 
tacbea  to  a  verdict,  report,  decision,  Judgment 
or  final  order  In  his  client's  favor  and  the 
proceeds  thereof  In  whosever  hands  they 
may  come;  and  the  Hen  cannot  be  affected 
by  any  settlement  between  the  parties  be- 
fore   or  after  judgment   or  final  order." 
Crawford  &  Moses'  Dipest,  S  628.   The  stat- 
ute also  provides  that  the  lien  created  by  the 
act  Bbnll  be  determined  and  enforced  by  the 
court  "before  which  said  action  was  Insti- 
tuted, or  in  which  said  action  may  be  pendlnff 
at   the  time  of  settlement,  compromise,  or 
rerclict."   Crawford  &  Moses'  Digest.  %  629. 

f31  It  win  be  observed  that  the  lien  be- 
gins only  from  the  Institution  of  the  action, 
and  unless  there  Is  an  action  Instituted  by 
aottiorlty  of  the  client  or  upon  ratification 
by  the  client  there  Is  no  Hen..  Thus  the  two 
Issnes  were  submitted  to  the  Jury  In  this 
case,  whether  appellant's  discharge  was  right- 
ful or  wrongful,  and  whether  or  not  he  was 
authorized  to  Institute  the  action  In  the 
Baxter  circuit  court  Appellant  complalnS 
now^  that  the  court  failed  to  sutnnlt  to  the 
•fury  the  Issue  of  ratlflcation  by  bis  (^ent  of 


the  Institution  of  Oie  action  In  the  Baxter 
circuit  court,  He  did  not  ask  the  court  at 
the  proper  time  to  give  such  an  instruction. 
Instruction  Mo.  6»  quoted  above,  was  given  at 
tha  instance  oif  appellant  after  the  word 
"fair"  was  stricken  out,  and  appellant  has 
no  right  to  complain  of  the  failure  of  the 
court  to  Incorporate  in  tliat  Instruction  the 
issue  of  alleged  ratiflcati<m.  It  is  true  that 
the  record  shows  that  appellant  during  the 
argument  of  the  case  before  the  Jury  asked 
the  court  to  give  an  instruction  on  that  sub- 
ject- The  record  recites  that  during  the  ar- 
gument of  the  case  appellant's  attorney  made 
the  following  request : 

"In  view  of  the  argument  of  conDsel  for  de- 
fendant that  Jo  Jolms<m,  intervener  herein, 
wB8  discharged  at  Yellvllle,  and  that  the  court 
was  without  Jurisdiction,  we  ask  this  court  to 
instruct  the  jury  that  a  client  may  approve  and 
ratify  the  action  of  her  attorney,  even  though 
such  act  is  without  the  knowledge  of  the  client; 
and  such  act  of  the  attorney,  when  approved 
and  ratified,  has  all  the  vallAty  of  an  act  which, 
when  performed,  has  the  approval  sad  dbreetion 
of  the  dient" 

There  Is  nothing  In  the  record  to  show 
what  use  was  being  made  by  counsel  for  ap- 
pellee of  the  instructions  of  the  court  Ac* 
cording  to  the  words  of  appellant's  counsel, 
they  were  merely  argalng  that  the  court  was 
without  Jurisdiction,  which  they  clearly  had 
a  right  to  do  under  the  issues  presented  to 
the  Jury,  and  this  does  not  show  abuse  of 
discretion  by  the  court  In  refusing  to  give 
new  instructions  at  that  stage  of  the  trial. 
Statement  of  counsel,  however,  does  not  make 
a  record  of  what  actually  was  said  by  the 
opiwslng  counsel.  The  court  does  not  certify 
In  the  bill  of  exceptions  what  the  ai^ument 
of  counsel  was.  That  which  Is  quoted  at>ove 
is  merely  the  statement  of  attorneys  for  ap- 
pellant, and  if  the  opposing  counsel  were  in 
fact  making  an  Ille^tlmate  argument  upon 
the  Instructions  given  by  the  court  or  were 
making  an  argument  which  was  calculated 
to  mislead  the  jury  and  cause  it  to  Ignore 
the  question  of  ratification,  they  ought  to 
have  shown  this  by  a  proper  redtal  In  the 
bill  of  exceptions.  We  have  nothing  before 
us  except  the  statement  of  counsel  them- 
selves. The  court  may  have  refused  the  In- 
struction on  the  ground  that  no  such  argument 
had  been  made  by  counsel.  At  any  rate  It 
was  a  question  of  discretion  with  the  court 
as  to  whether  or  not  the  additional  instruc- 
tion should  be  given  in  the  midst  of  the  ar- 
gument, and  we'  cannot  say  there  was  any 
abuse  of  that  discretion  in  tbls  respect 

[4]  It  Is  Insisted  that  the  court  erred  In 
striking  out  the  word  "fair"  from  the  Instruc- 
tions requested  by  appellant  In  regard  to  the 
preponderance  of  the  evidence,  but  we  are 
of  the  opinion  that  there  was  no  error  In 
that  regard. 

[6]  It  is  also  cont^ded  that  the  court 
erred  In  r^aslng  to  clve  an  Inatmctlon 
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wUch  mrald  hare  told  fbe  faxj.  In  mb* 
stance^  0iat  the  Neglect  of  duty  or  want  of 
dtlleenoe  whidi  would  Justify  an  ftttom«r's 
dladiarge  was  '*tbat  degree  wbldi  the  law 
designates  as  gross  netflgaice;  that  Is.  audi 
management  on  his  part  must  show  a  reckless 
disregard  of  bis  dntlea  as  an  attorn^  or  a 
dense  Ignorance  of  the  law  gorernlng  the  con- 
duct of  mdi  Utigatim."  Connsd  for  appel- 
lant claim  that  this  requested  Instnictlon 
was  given  under  the  rule  announced  by  this 
court  In  Pennington  t.  Yell,  11  Ark.  212,  S2 
Am.  Dec,  282,  That  was  an  &cti<xa  InstUn- 
ted  sgalnst  an  attorney  by  his  dlent  to  re- 
cover  damages  on  account  of  alleged  negli- 
gence In  pttMecnting  the  client's  cause,  and 
the  court  laid  down  the  following  rule : 

"Reaeoneble  diligence  and  skill  constitute  the 
measure  of  an  attorney's  engagement  with  hi* 
client.  He  is  liable  only  for  gross  negligence 
or  gross  ignorance  in  the  performance  of  his 
professional  duties;  and  this  is  a  question  of 
fact  to  be  determined      the  Jury.  •  •  • 

In  the  ineseut  case  the  trial  court  followed 
this  rule  substantially  in  the  statement  to 
the  Jury  that  the  client's  right  to  dlachaxge 
appellant  as  ber  attorney  was  dependent  up- 
on tbe  question  whether  at  not  he  was  prose- 
cntlu£  her  cause  with  diligence^  or  was  guilt? 
of  negjlgence  In  failing  to  do  so.  In  the 
fifth  luBtnicttoQ,  which  the  court  gare  at 
appellants  request,  the  law  was  stated  to 
be  that- 
All  attorney,  when  he  accepts  employment 
from  bis  client,  "impliedly  agrees  to  prosecute 
the  cause  with  due  and  reasonable  diligence; 
and  if  you  believe  from  fair  preponderance  of 
tbe  evidence  in  this  case  that  the  intervener, 
Jo  Jobnson,  failed  and  neglected  to  diligently 
prosecute  the  daim  In  controversy  to  settle- 
ment, and  that  by'  reason  at  such  neglect  and 
failure  the  plaintiff  discharged  him  as  her  at- 
torney, or  that  at  the  time  of  the  filing  of  the 
suit  against  the  defendant  railroad  company  in 
the  Baxter  circidt  court  *  *  *  he  was  act- 
ing without  anthori^  of  employment  from 


plaintiff,  theq  your  verdfet  should  be  for  de- 
fendant." 

Whatever  the  degree  of  diligence  may  be 
found  necessary  to  establlab  the  liability  of 
au  attorney  to  his  client  for  damages,  there 
can  be  no  doubt  of  the  right  of  a  client  to 
discharge  an  attorney  who  falls  to  prosecute 
the  cause  with  reasonable  diligence,  for  that 
la  clearly  tbe  measure  of  an  attorney's  duty 
to  his  client.  Any  other  rule  would  require 
a  client  to  retain  an  attorney  who  was  neg- 
lecting the  cause  and  falling  to  proceed  witb 
proper  diligence.  We  think  that  there  was 
no  error  of  tbe  court  In  refusing  to  apply  the 
rule  of  gross  negligence  as  a  condition  apoo 
the  right  of  Mrs.  King  to  discharge  her  at> 
tomey. 

[6]  Appellant  requested  tbe  court  to  direct 
the  Jury  to  return  a  special  verdict  upon  six 
separate  Interrogatories,  some  of  which  re- 
lated to  questions  of  law  and  the  others  relat- 
ed to  matters  of  fact  The  statute  (Crawford 
&  Moses'  Digest,  {  1303)  provides  that  the 
court  may  require  a  Jury  to  return  a  special 
verdict  and  to  find  epeclally  upon  particular 
questions  of  act  to  be  stated  in  writing.  It  Is 
discretionary  with  the  court  whether  or  not 
such  special  verdict  shall  be  required,  and 
this  court  will  not  disturb  the  exercise  of  that 
discretion  by  the  trial  court  unless  there 
has  been  a  clear  abuse  of  It.  Little  Rock  & 
Ft.  Smith  Ry.  Co.  v.  Pankburst,  36  Ark.  371. 
Certainly  It  cannot  be  said  in  this  instance 
tiiat  there  was  an  abuse  of  discretion,  where 
the  request  contained  Interrogatories  which 
related  to  matters  which  were  not  In  any 
event  proper  to  be  submitted  to  the  Jury. 

There  are  other  assignments  of  error  which 
we  do  not  deem  of  sufficient  importance  to 
discuss.  After  careful  consideration,  we  are 
of  tbe  opinion  that  there  was  no  error  com- 
pitted  In  tbe  course  of  *ibe  proceedings  be- 
low, and  that  there  was  evidence  legally  suf- 
ficient to  sustain  the  findings  in  tbe  verdict 
The  Judgment  la  therefore  afflrmed. 

WOOD  and  HUMFHRETB,  33^  dissent 
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STATE  ex  Inf.  CHINN,  Pros.  Atty^  m  rM. 
BOTTS.  V.  HOLLOWELL.    (No.  21989.) 

(Supremo  Court  of  Missouri,  in  Banc  Sept.  21, 

im.) 

Dissenting  opinion. 

For  majority  opinion,  Bee  233  S.  W.  405. 


WALKER,  J.  (dissenting).  I  do  not  con- 
cur in  either  the  reasoning  or  the  conclasion 
<kf  the  majority  opinion.  It  confuses  the 
qualifications  required  to  authorize  one  to 
teach  the  studies  prescribed  in  the  certlUcate 
granted  to  appellant  with  those  necessary 
to  r^der  one  eligible  to  the  otUce  ot  county 
Buperiutendeut  of  public  schools.  A  luwrnal 
diploma,  or  one  from  the  State  University 
Teachers'  College,  or  a  state  or  a  first  grade 
county  certificate.  Is  the  requisite  to  eligibility 
to  that  office.  Sectioo  11^3,  B.  S.  1910. 
To  entitle  «ie  to  teach  in  the  manner  In 
whic^  the  api>eUant  was  authorized,  a  cer- 
tificate as  to  proQciency  in  certain  designated 
Btudies  is  all  that  is  necessary.  Section  11&03, 
R.  S.  1919.  That  this  certificate  does  not 
possess  the  comprebenaiTeneas  and  thus 
indicate  the  proficiency  of  one  who  has  a 
diploma  or  a  first  grade  county  certificate 
Is  beyond  the  purview  of  reasonable  con- 
troversy. As  is  ^pressiy  stated  in  section 
11507,  R.  S.  1919,  these  certificates  simply 
authorize  those  to  whom  they  are  granted  to 
teacb  under  the  provisions  of  section  11502, 
supra. 

But  it  is  contended  that  the  authorization 
thus  given  the  appellant  is  the  equivalent  of 
a  state  certificate.  Without  manifesting  that 
Impatience  wiilch  might  not  Improperly  char- 
acterize the  manner  of  one  called  upon  to 
refute  this  conclusion,  In  the  face  o£  the  stat- 
ute, let  the  test  of  analysis  determine  wheth- 
er tbere  is  merit  in  the  contaitl<m.  A  state 
oertlflcate  can  only  be  issued  by  the  State 
Superintendent  of  Public  Schools.  A  prfr 
reqnSslte  to  Its  being  granted  Is  tbat  the  ap- 
plicant therefor  shall  pass  a  satisfactory 
examination  before  the  State  Supertntendoit 
Section  11334,  K.  S.  1919.  While  this  offl- 
dal  bas  divided  the  cnrtlflcfttes  to  be  issued 
b7  tiim  into  classes  (Public  Sdiool  B^ort 
of  Missouri  of  1920,  p.  114)  a  course  not  ex- 
pressly aatborlzed  by  tbe  statute,  but  prolub- 
ly  peimlssible  In  tiie  practical  aiqpllcatitni 
and  flirflierance  of  tbe  purpose  nt  the 
law — tbe  Issuance  of  none  is  authorized  In 
wbich  tbe  requirements  are  not  of  a  blgher 
(rade  and  more  comprehensive  In  th^r  scope 
thw"  tbat  tqXHi  wfaicb  the  appellant  relies 
for  lier  elii^bUlty.  To  illustrate:  Before  one 
can  apply  for  an  examination  for  what  Is 
termed  a  "rural  state  certificate,"  which  we 
take  to  be  of  the  lovrest  grade  under  tbe 
■npertBtendenfs  classlflcatlon,  the  latter 
xnuat  be  satisQed  that  the  ai^llcant  bas  com- 
piled IS  nnlti  oC  work  la  a  state  teacbera' 
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college,  more  famltiar  to  os  as  a  nmrmal 

school. 

Thus  panoplied,  and  the  Superintendent 
satisfied  of  same,  the  examination  la  author- 
ised. •  While  the  requisites  of  this  class  of 
state  cwtlflcate  are  not  defined  by  the  school 
law,  no  vlolrace  is  done  to  comparison  in 
concluding  tliat  its  scope  must,  at  least,  be 
equal  to  that  of  a  first  grade  county  cer- 
tificate. A  reference  to  tbe  statute  and  to 
the  appellant's  certificate  in  tbe  record  will 
disclose  that  the  former  is  higher  in  grade 
and  more  comprehensive  in  character  than 
the  latter.  This,  then,  is  the  test,  and  not 
the  disconnected  i^rase  employed  in  the 
majority  opinion  to  sustain  a  contrary  con- 
ciusloo,  viz.  that  the  appellant's  certificate 
authorized  her  "to  teach  In  the  public  schools 
of  the  state"  and  was  consequently  a  "state 
certificate."  Many  ludicrous  lllustrationa 
might  be  made,  after  the  manner  of  tbe  old 
l<^clans,  to  demonstrate,  not  only  the  fall- 
acy, but  the  absurdity,  of  this  oonclusibn. 
However,  tb^  are  not  appropriate  here; 
Tlie  langoage  of  the  statute  (section  11502, 
R.  S.  1919)  is  that  those  to  whom  certificates 
are  granted  by  the  Board  of  Begents  of  a 
normal  school — ^now  affectedly  called  "Tea<^* 
erfl'  Colleges"  (section  11490,  B.  S.  1919)— 
shall  be  entitled  "to  teach  in  this  state  for 
a  period  of  two  years  frran  date."  As  to 
where  they  may  teach,  it  Is  not  difficult  to 
determine,  as  the  state  has  only  super- 
vision over  the  public  schools;  as  to  what 
they  may  teach,  when  the  purpose  for  which 
the  authority  was  granted,  is  given  reason- 
able omslderatlon,  should  be  encompassed 
with  as  little  dUHcalty  In  its  determlnatiou. 

The  creation  of  our  Normal  Schools  and. 
the  reason  for,  their  continued  existence  is 
tbe  educatl<m  of  teadiers.  While  being 
educated,  or  b^re  they  luve  completed  the 
r^ular  course,  it  was  deemed  vrise  by  tlie 
Legislature  tbat  pupils,  vbether  Impaled  by 
necessity  or  choice,  should  be  e^v«  an  oppor- 
tunity to  teach  such  branches  in  which  they 
were  Icnown  by  the  Board  of  Brents  to  bave 
become  proflcirait  (Certainly  it  cannot  be 
contended  tbat  they  were  to  be  authorized  to 
teach  other  branches  upon  which  they  had 
not  been  examined  and  concerning  their 
knowledge  of  which  tbe  Board  of  Begents 
could  know  notUng.  If  sucl}  Was  the  pui^ 
pose  of  this  grant  of  power,  then  the  issuance 
of  these  normal  certificates  as  a  test  of  pro- 
fldeocy  becomes  a  travesly  a  fraud  upon 
the  put^  The  statute,  however,  Is  too  plain 
in  Its  terms  and  unmistakable  In  Its  pur^ 
pose  to  warrant  such  an  interpretation. 
These  'certificates,  granted  In  the  Int^lm 
to  normal  students,  after  the  completion  of 
certain  studies  and  before  the  pursuit  ot 
others  necessary  to  graduation,  were  never 
intended  to  confer  authority  to  teach  other 
than  those  branches  in  wbldi  the  applicant 
bad  become  proficient  Their  scope,  as  we 
wlU  presently  demonstrate  from  the  recordt 
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Is  not  only  b^ow  the  grade  of  the  lowest 
classIQcation  of  a  state  certificate,  but  of  a 
first  grade  county  c^tificate  as  welL  Let 
its  words  bear  witness  as  to  the  extent  of  a 
certiflcate  of  tiUs  character,  Omlttlzig  f<H> 
mal  matters  it  Is  as  f<dlows: 

"Be  It  known  that  lolllan  Leedom  Hallowel) 
bas  eompleted  the  elementary  certificate  coarse, 
the  same  being  a  one  rear  course  covering  thir- 
ty semeater  hours  in  academic  and  iwdagogie 
studies  of  conege  grade  preceded  by  four  years 
of  high  school  courses.  By  statutory .  enact- 
ment this  certificate  is  authority  to  teach  in  the 
public  schools  of  MisBouri  for  a  period  Of  two 
years  from  date,  if  not  revoked." 

Dated  at  KirksriUe,  Mo.,  Uay  28,  1017. 

To  this  is  appended  a  transcrtpt  of  the 
record  of  the  holder  showing  that  her  ad* 
mission  to  the  elementary  certificate  course, 
after  college  entrance  requiranents,  was  16 
units  in  two  high  schools,  a  named  unlTerslty, 
and  the  EirksTille  Normal  schooL  To  this 
is  added  a  list  of  13  studies  pursued  by  the 
appellant  prior  to  her  application  for  the 
certificate,  to  each  of  which  except  the  Prac- 
tlce  of  Teachihg  and  the  History  of  Educa- 
tion she  had  devoted  two  and  one-half  se- 
mester hours;  "the  same  being,"  asserts  her 
counsel,  "the  only  certificate  or  diploma  wat^ 
rant  or  authority  held  by  the  defendant  on 
April  1,  1919,  authorizing  her  to  teach  In 
any  scbooL"  We  take  no  account  of  cer- 
tificates granted.  If  any,  subsequent  to  ap- 
pellant's election  as  county  superintendent, 
as  the  statute  is  mandatory  and  requires 
the  qualification  to  exist  at  the  time  of  her 
election.  Section  11343,  B.  S.  1910 ;  State  ex 
reL  Weed  v.  Meek,  129  Mo.  loc.  dt  438,  31 
&  W.  913. 

It  will  be  seen  that  there  is  nothing  in  the 
foregoing  exemplification  upon  which  the 
Board  of  Regents  bases  its  power  to  act  to 
authorize  the  classification  of  appellant's  au- 
thority as  a  state  certificate.  The  claim  that 
the  name  of  the  then  State  Superinteodent 
of  Public  Schools,  appended  to  this  certifi- 
cate. Imports  the  same  character  to  It  as 
if  issued  by  him  In  iila  official  capacity  under 
the  statute  (section  11334,  B,  8.  1919),  Is  a 
mere  quibble  He  does  not  s^  these  certlfi* 
cates  as  Stata  Snpwintendent  of  Public 


Scliools,  but  as  a  member  of  the  Board  of 
Begttits.  That  it  was  appropriate  by  rea- 
son of  his  'being  the  head  of  Hie  educational 
ayst^  of  the  state,  that  he  should  be  desig- 
nated (section  11492,  R,  S.  1919)  as  an  ex 
officio  member  of  each  of  the  Boards  of 
Brents  of  the  State  Normal  Schools,  there 
is  no  ground  for  controversy.  However,  in 
the  absence  of  any  statute  to  l^e  contrary, 
bis  name  afilxed  as  It  should  be  to  any  in- 
strument requiring  the  signatures  of  the 
members  of  the  Board  of  Regents,  Is  a  tokra 
of  no  more  authority*  than  that  of  any  other 
member  of  the  board. 

A  matter  cl  more  serious  Imirartthan  the 
mm  right  of  the  appellant  to  hold  this  office 
ha's  Impelled  this  dissent  Otherwise,  I  would 
have  contented  myself,  without  more,  in 
simply  expressing,  In  a  word,  my  disapproval 
of  the  conclusion  of  the  majority.  Efficiency 
In  any  system,  governmental  or  otherwise, 
Is  an  essential  of  success.  Blflclent?  in  this 
Instance  may  be  measured  accurately  by  the 
requirements  the  law  prescribes  for  those 
who  would  hold  the  office.  The  importance 
of  this  ohice  cannot  be  minimized.  Our  sys- 
tem of  public  education,  rightly  conducted, 
constitutes  the  safest  foundation  upon  which 
to  build  an  Int^gent,  patriotic,  law-abiding, 
and  God-fearing  citizenship,  without  wtiich 
individual  liberty  will  not  long  survive  and 
free  government  will  soon  become  a  mere 
name.  We  have  legislated  liberally,  and  in 
the  main  well,  upon  the  subject  of  educatltm. 
What  we  need,  perhaps,  to  remedy  existing 
defects,  is  not  a  new  code  of  laws  on  the 
subject,  hurriedly  compiled  and  imperfectly 
digested,  but  the  observance  and  eiforce- 
m^t  of  the  one  we  now  have.  If  we  are 
lax  in  this  matter,  and  Intrust  the  sui)^- 
vlsion  of  our  schools  to  those  who  fall  to 
meet  the  plain  requirem^ts  of  the  law,  we 
not  only  bring  discredit  upon  the  system, 
but  do  an  injustice  to  those  for  whose  b^efit 
it  was  created  and  Is  sustained.  Satisfied, 
from  a  very  careful  study  of  the  statutes, 
that  the  appellant  was  not  eligible  to  the 
office  of  eounty  superintendent  of  public 
schools,  I  am  of  the  opinion  that  the  Judg- 
ment of  the  trial  court  should  be  afiirmed, 
and  the  writ  of  ouster  issaed  by  it*  be  made 
permanwt. 
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BARNETT  v.  STATE  ax  rel.  SMITH.  Pros. 
Atty.  (No.  85.) 

(Supreme  Oonrt  of  Arkansu.  July  4,  1921. 
BeheariDs  mmled  Oct.  3,  1921.) 


1.  JDStlees  of  the  p«ao»  ^=>8— No  vacancy  ao- 
thorizfng  appointment  beoanu  of  direction 
on  ballot  to  vote  for  too  many. 

The  fact  that  the  electors  of  a  township 
were  directed  by  the  ballot  to  vote  for  three 
jnstices  of  the  peace,  wbeo  nnder  Crawford  & 
Hoses*  Dig.  H  6388.  6389,  In  view  of  the  natn- 
ber  of  Totea  cast  In  the  reneral  dection  next 
precediss,  there  was  anthorit;  to  elect  only 
two.  and  no  elector  had  the  right  to  vote  for 
more,  did  not  create  a  vacancy,  authorizing  &□ 
appoiotment;  the  justices  previously  in  office, 
by  provision  of  Const  art.  19,  |  5,  contbning 
in  office  till  their  successors  are  elected  and 
qualified. 

2.  Justices  of  tht  peaeft  «=S33— Namber  to  be 
elected  determined  by  lambtr  of  votes  at 

prior  election. 
Un'ler  Crawford  &  Moses*  Dift.  j|$  63S8, 
6889,,  the  number  of  Juatieea  of  tibe  peace  to  be 
dected  to  a  township  is  determined  by  the 
Bomber 'of  votes  cast  in  the  generftl  election 
next  preeedinK;  and  in  no  respect  by  the  num- 
ber of  electors  in  the  township  at  tiie  time  of 
election  of  Justices  or  by  the  nnmber  of  votes 
cast  at  sneh  election. 

Appeal  from  Circuit  Oonrt,  Hot  Spring 
Cotmty ;  W.  H.  Evans,  Judge. 

Quo  wairanto  by  tbe  State,  aa  the  lelatlon 
of  Jabez  M.  Smith,  Prosecuting  Attorney, 
against  Horatio  Bamett  From  an  adverse 
judgment,  defendant  appeals.  Affirmed. 

Oscar  Bamett,  of  Malvern,  for  appellant 
J.  S.  Utley.  Atty.  Cien.,  lEljiert  Godwin  and 
W.  T.  HammodE.  Asst.  Attya.  Gen.,  and  Jabez 
U.  Smitb*  at  Ualvem,  for  ^pellee. 

SMITH,  J.  This  Is  a  proceeding  In  the  na- 
ture of  a  quo  warranto  proceeding  to  try  tbe 
title  of  the  appellant,  Horatio  Bamett,  to 
the  office  of  Justice  of  the  peace  of  Fenter 
township,  in  Hot  Spring  county,  this  state. 

The  facts  are  uodispnted,  and  are  as  fol- 
lows: At  the  general  election  in  1918,  245 
votes  were  cast  in  Fenter  township.  At 
the  1920  election  the  ballot  contained  the 
directioD  to  tbe  electors  to  "Vote  for  three" 
Justices  of  the  peace^  Instead  of  tbe  proper 
direction  to  "Vote  for  two"  Justices  of  die 
peace.  At  the  time  of  the  1920  election  four 
persons  held  commissions  and  were  acting 
as  Justices  of  the  peace  for  Fenter  township. 

Appellant  Bamett  testified  that  he  and 
other  electors  supposed  four  Justices  of  the 
peace  were  to  be  elected,  but  that  after  the 
election  had  been  held  he  discovered  the  fact 
to  be  that  authority  existed  for  the  election 
of  only  two  Justices  of  tbe  peace.  He  there- 
upon applied  to  and  received  from  tbe  Got- 
emor  of  the  Btate  a  commission  to  fill  a 
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vacancy  existing  In  the  office  of  Justice  of 
the  peace  fpr  Fenter  township.  He  testi- 
fied tliat  the  showing  was  made  to  the  Gov> 
emor — and  such  is  the  undisputed  fact — that 
1480  electors  had  voted  at  the  1020  election, 
and  that  there  were  1,326  qualified  electors 
in  that  township.  The  commission  of  the 
Governor  recites  tliat  "It  appears  that  a 
vacancy  exists  in  the  office  of  Justice  of  tbe 
peace  in  Fenter  township,  in  the  county  of 
Hot  Springy  state  of  Arkansas,  caused  by 
and  bears  date  November  13,  1920. 


After  receiving  the  commission  respondent 
took- the  oath  of  office  November  15,  1920. 
The  Insistence  of  respondent  Is  that,  inas- 
much as  tbe  electors  undertook  to  elect  three 
Justices  of  the  peace,  when  authority  for  the 
Section  of  only  two  existed,  no  one  was 
elected,  and  that  there  was  therefore  a  va- 
cancy for  the  Qovemor  to  fill,  and  the  va- 
cancy was  filled  by  the  appointment  of  re- 
spondent. 

[1]  It  Is  also  Insisted  that,  Inasmudi  as  the 
record  of  poll  taxes  paid  shows  that  there 
were  1^26  qualified  electors  in  Fentei  town- 
ship, the  electors  of  that  township  were  en- 
titled to  the  services  of  six  Ju^ices  of  the 
peace,  and  as  that  number  was  not  elected 
there  was  a  vacancy  In  otOci,  which  was 
proporly  filled  1^  the  appcdntment  of  re^ond- 
eut. 

Bespond^t's  authority  to  serve  as  a  Jus- 
tice of  the  peace  cannot  be  sustained  upon 
either  theory.  It  Is  provided  that  the  elec- 
tors of  every  township  shall  elect  one  Justice 
of  the  peace  for  every  200  electors,  provid- 
ed each  township,  however  small,  shall  have 
two  Justices  of  Qie  peaca  Sectlm  6368,  O. 
&  M.  DlgesL 

It  is  provided  In  section  6389,  a  &  M.  Di- 
gestt  that— 

"In  ascertaining  the  number  of  Justices  [of 
the  peace]  to  be  voted  for  and  commissioned, 
the  number  of  votes  cast  in  the  general  election 
next  preceding  shall  be  taken  as  conclusive  of 
the  number  of  electors  hi  suA  township." 

.  This  act  was  held  constitutional  in  the 
case  of  Alford  v.  State,  69  Ark.  437,  64  S. 
W.  217. 

There  was  authority  to  elect  two  Justices 
of  the  peace,  and  only  two.  Each  elector  had 
the  right  to  vote  for  that  number,  and  for 
no  more.  This  election  appears  not  to  have 
been  contested,  and  we  cannot  here  decide 
what  its  result  was.  Persons  were  In  office, 
when  it  was  held,  and  under  the  Constitu- 
tion these  officers  continued  In  office  until 
their  successors  were  elected  and  qualified; 
Section  5,  art.  19,  of  the  Constitution.  So 
that.  In  no  event  was  there  a  vacancy  to  be 
filled  by  the  Governor's  appointment. 

[2]  The  showing  that  1,180  electors  voted 
at  ^e  1920  election  Is  unimportant,  as  Is 
also  the  showing  that  there  were  1,326  elec- 
tors who  were  qualified  to  vote.   Neither  of 
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these  facts  can  be  considered  In  determining 
the  number  of  justices  of  the  peace  to  elect. 
Tbe  proper  basis  was  the  rote  at  the  1018 
election.    Section  6389,  C.  St  M.  Digest. 

Tbe  court  below  found  there  was  no  va- 
cancy In  tbe  office  of  justice  of  tbe  peace, 
quashed  respondent's  commission,  and  en- 
joined bim  from  exercising  tbe  functi(ms  of 
justice  of  tbe  peace.  Tbia  Judgment  was 
correct,  and  is  affirmed. 


PARROTT  TRACTOR  CO.  V.  BriOWN- 
FIEL  at  al.   (No.  94.) 

(Snpremc  Court  of  Arkansas.    July  11,  1021. 
Behearing  Denied  Oct  3.  1921.) 

1.  Sales  $=3425 — Purchaser  who  retains  goods 
after  breach  of  warranty  liable  for  payment 
of  price  reduced  by  damages  oi  aooeaat  af 

breach. 

The  purchaser  of  goods,  having  the  right 
to  elect  either  to  rescind  on  breach  of  war- 
ranty, or  to  sue  for  damages  from  the  breach, 
is  liable  for  payment  of  the  price  on  his  elec- 
tiioii  to  retain  the  article,  bat  is  entitled  to  re- 
duce the  amoont  by  damages  resulting  from  the 
breach. 

2.  Sales  ^s>288<l)— Pnrchaser  does  not  widva 
breeoh  of  warraaty  by  promise  to  pay  for 
goods. 

The  purchaser  of  goods,  being  liable  for 
tbe  price  on  his  election  to  retain  the  property, 
does  not  waiye  a  breach  of  warranty  by  prom- 
ising naconditionally  to  pay  for  the  goods  sub- 
sequently to  the  breadi,  though  his  promise  Is 
a  OTCumstance  for  the  jury  to  consider  on  the 
question  whether  or  not  there  has  actually 
been  a  breach. 

3.  Trial  •®=»I94(I3)  —  Requested  Instructions 
Invading  province  of  Jury  properly  refused. 

Where  in  action  for  price  of  a  tractor  It 
was  for  the  jury  to  decide  whether  agent  had 
authority  to  make  warranty  and  whether  there 
was'  a  breach  of  warranty,  requested  instruc- 
tions that  agent  had  no  authority  to  warrant 
and  that  promise  to  defer  action  on  the  no'te 
was  a  waiver  of  the  breadi  were  properly  re- 
fused. 

4.  sales  ^9442(6,7)— Measnra  of  damagos  for 
breaeb  of  wuranty  expeasa  of  oaring  defects. 

W^ere  the  defecta  in  a  machine  sold  could 
be  corrected  by  reasonable  expenditure,  the  cor- 
rect measure  of  damages  to  tbe  buyers  from 
the  breach  of  warranty  was  Oie  expenae  of 
curing  the  defecta. 

5.  Trial  «s»26 1— Plaintiff  oannot  oomplaln  of 
oourt's  failure  to  deflno  measure  of  damages 
where  corroot  lastniotlon  not  asked. 

The  trial  court  was  not  bound  to  give  an 
instruction  on  a  particular  matter  unless  a  cor- 
rect one  was  asked,  and  plaintiff,  who  did  not 
ask  for  a  correct  hiatroction  on  the  measure 
of  damages,  cannot  complain  of  the  court's 
failnre  to  define  the  measure. 


6.  Evidonoe  •s=>400(4)-^ote  given  for  traoter 
ooatalnlNi  reservation  of  title  not  a  writtea 
contract  oxcludlDg  oral  tosUmoay  of  war- 
ranty. 

A  note  executed  by  the  buyer  of  a  tractor 
containing  a  reserration  of  title  as  security 
for  tbe  price  did  not  constitute  a  written  con- 
tract evidencing  the  terms  of  sale,  and  there- 
fore oral  testimony  as  to  an  express  warranty 
of  the  tractor  by  the  seller  was  admissible. 

Appeal  from  Circuit  Coart.  Poinsett  Coun- 
ty; R.  H.  Dudley,  Judga 

Action  by  tlie  Parrott  Tractor  Company 
against  JT.  W.  Brownfiel  and  another.  From 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Arthur  Is.  Adamn,  of  toauOtata,  for  m>- 

pellant. 

McCnLLOCII,  C.  J.  Appelant  sold  and 
delivered  to  appellees  a  tractor  for  the  sum 
and  price  of  $1,675,  of  whleb  $1,000  was  iiaid 
in  casta  and  a  promissory  note  for  $675, 
dated  April  18,  1018,  due  December  1,  1918, 
was  duly  executed  by  appellees  to  appellant 
This  is  an  action  Instituted  by  appellant 
against  appellees  to  recover  the  amount  of 
the  note.  There  was  an  answer  and  counter- 
claim filed  by  appellees  in  which  tbey  alleg- 
ed that  there  woa  an  ex^iress  warranty  of 
the  quality  of  the  machine  sold  to  tbem  by 
appellant  and  a  breach  of  tbe  warranty 
whereby  appellees  suffered  damages  In  the 
sum  of  $1,675. 

On  a  trial  of  the  Issues  before  a  Jury  J. 
W.  Brownfiel,  one  of  the  appellees,  testified 
that  be  and  his  son  purchased  tbe  tractor 
from  appellant's  agent,  and  tlie  latter.  In 
an  oral  contract,  warranted  said  tractor  to 
be  of  snffldent  quality  and  capacity  to  do 
ordinary  farm  work,  such  as  Is  commonly 
done  In  the  use  of  that  kind  of  a  machine  on 
a  farm.  The  evidence  of  that  witness  and 
others  tended  to  show  that  the  tractor  was 
not  of  that  quality  or  capacity,  and  that  ap- 
pellees spent  large  sums  of  money  In  putting 
the  tractor  In  condition  to  do  the  work  which 
it  was  warranted  to  do.  Appellee  J.  W. 
Brownfiel  teatlfled  that  he  had  spent  $600 
on  the  tractor  In  order  to  make  It  do  the 
work,  and  that  that  was  nort  sufficient  to 
put  It  In  good  order.  There  was  other  testi- 
mony as  to  the  defects  of  the  tractor  and 
tbe  amount  of  work  necessary  to  put  it  in 
order.  Tbe  testimcmy  also  tended  to  ahow 
that  appellant  was  notified  of  the  defecta 
and  sent  an  Inspector  to  look  at  the  machine. 
On  the  cross-examination  of  J.  W.  Brown- 
fiel he  stated  that  after  his  trouble  In  try- 
ing to  make  the  machine  work  and  after 
appeUanfs  agent  and  Inspector  had  ftitled 
to  make  It  work  pn^rly,  he  had  written  to 
appellant  a  letter  In  May,  1819,  in  which  he 
promised  to  jay  the  note  given  for  the  bal- 
ance of  the  purchase  price.    The  letter 
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waa  flxhlblted  In  erldenee  and  antnlned  tb»  \  ranted,  ImpBes  an  a^eement  to  take  tfaem  not* 


statement  that  the  writer  would  pay  the 
note  m  moat  of  It  In  the  numth  of  Joly. 
Brawnflel,  In  explanation  of  this  letter,  stat- 
ed that  he  had  intoided  to  pay  for  the  trao- 
tor  If  appeUairt  would  make  it  wwk  pn^terly* 
There  was  a  'radlct  In  fkvor  of  appellees 
for  the  recoTery  at  damages  In  the  predae 
amount  of  the  note  and  interest,  and  ttte 

^JJSin*"^':^  t"^*  '^ct:   (1)  That  be  might  .atisfy  himself  of 

amount   of   damages   found   aptort   the       existence!  (2)  that  he  might  cure  it.  But 


withstanding  the  defect,  and  waivea  the  right 
to  reject  them,  but  does  not  waive  the  right  to 
a  reduction  when  sued  lor  the  price." 

Again  0ie  court  said: 

"In  mott  cases  the  bojer,  when  he  discovers 
that  the  quality  of  the  goods  is  inferior  to  that 
warranted,  would  feel  impelled  by  a  sense  of 
right  and  fair  dealing  to  notify  tbe  seller  of 


amount  of  the  note  sued  on  and  adjudged 
that  aivell&nt  recover  nothing  In  tbe  action. 

[1-8]  The  principal  asalgnmeuts  of  errOT 
relate  to  the  rulings  of  the  court  in  the  giv- 
ing and  refusing  of  instructions.  The  Qrst 
contention  is  that  the  court  erred  In  refus- 
ing to  give  an  instruction  which  would  have 
told  the  jury  that  it  was  **not  a  part  of  the 
Implied  authority  of  the  agrait  to  make  any 
sped&j  warranty."  The  court  was  correct 
in  tefusinc  to  give  this  Instruction,  for  it 
should  not  have  been  said  as  a  matter  of 
law  that  there  was  no  Implied  authority  on 
the  part  of  the  agent  to  warrant  ttie  goods 
sold.  That  depended  upon  the  facta  estab- 
lished by  the  evideice. 

It  la  next  Inristed  that  the  court  erred  in 
refusing  to  give  the  .following  instruction: 

"Even  though  you  may  find  that  said  tractor 
was  unsatisfactory  in  that  it  would  not  do  the 
work  for  which  it  was  purchased,  and  though 
you  further  find  that  there  was  a  specific  war- 
ranty or  guaranty  that  it  wonld  perform  said 


in  many  cases  this  course  might  be  found  im- 
practicable or  even  impossible;  and,  while  tbe 
failure  might  be  a  drcumstance  for  tbe  Jury 
to  consider  in  ascertaining  if  there  vm  In  fact 
a  breach  of  warranty,  it  could  not  defeat  the 
recoupment  if  the  breach  was  proved.  How 
far  such  failure  would  weigh  with  a  Jury  would 
vary  with  the  drcumstances  of  each  case,  and 
in  all  cases  be  a  matter  for  their  detenidna- 
tion." 

In  the  very  recent  case  of  Courtesy  Flour 
Company  v.  Westbrook,  225  S.  W.  3.  we  said: 

"Tbe  law  on  tbe  subject  is  that,  where  chat- 
tels are  porcbased  under  express  warranty  as 
to  quality,  the  purchaser  may  rescind  on  dis* 
covering  the  Inferior  quality  of  the  article 
sold,  but  is  not  bound  to  do  so,  and,  oa  the 
contrary,  may  retain  the  articles  purchased  and 
sue  ou  tbe  warranty  or  recoup  the  damages 
when  sued  for  the  price." 

Now,  if  the  retention  of  the  artlde  after 
discovery  of  the  breach  of  the  warranty  does 


work  or  that  it  would  fulfiU  other  conditiims  not  operate  as  a  waiver  of  the  breach,  it 
which  said  warranty  or  guarantee  was  not  met,  follows  that  the  promise  to  pay  tbe  debt  does 
if  yon  further  flod  that  the  defendants,  or  either  not  constitute  a  waiver.  The  purchaser  hav- 
of  them,  made  a  new  and  definite  promise  to  ^         ^^^^  Plt^^^      ^^^^^  ^ 

the  amount  originally  agreed  upon,  they  ^       ,        ^  ^      ^  ^^^  ^ 

thereby  waived  any  and  all  defenses  accruing ,     .  .       .  i...       «„  4.1. 

prior  to  audi  subsequent  promise  and  are  lia-  ^^^-^  Bue  'or  damages  resulting  from  the 
ble  in  the  amount  sued  for,  unless  you  further  breach,  he  is  liable  for  payment  of  the  price 
find  that  the  plaintiff,  after  such  subseciuent ,  «POn  his  election  to  retain  the  articles,  but 
promise  of  defendants,  if  any,  renewed  the  Is  entitled  to  a  reduction  to  the  extent  of  the 
original  guarantee  or  made  some  further  or  oth-  amount  of  damages  resulting  from  the 
er  promise  or  agreement  regar^ng  said  tractor, breach.    So  tbe  purchaser,  being  liable  for 

the  price  on  his  election  to  retain  the  prop- 
erty, does  not  waive  the  breach  by  promising 


with  which  they  failed  to  comply.' 
Tbe  substance  of  the  declaration  contained 


. .   .  ^     ^     .        ,  ,     ,  unconditionally  to  pay  It.  It  Is,  of  course,  as 

in  this  instruction  is  that  an  uncondittonal ;  i^^l^t^^j  tbis  court  In  Weed  v.  Dyer,  eu- 
promise  to  pay  tte  batance  of  the  purchase  ^  circumstance  for  the  Jury  to  consider 
price  with  the  knowledge  of  the  breach  of  whether  or  not  there  has  been  a  breach,  but 
tbe  warranty  constitutes  a  waiver  of  the 


breach.  This  Is  bat  another  way  of  saying 
Uiat  a  reaffirm ance  of  the  sale  aftOT  the 
breach  of  tbe  warranty  constitutes  a  waiver. 
Sacb  is  not  the  law.  This  court  held  in  the 
case  of  Plant  v.  Condit,  22  Atk.  454,  that, 
wlien  tiiere  Is  a  breadti  of  an  express  war- 
ran^,  tbe  TOidee  may  rescind  the  contract, 
or  be  may  afflnn  the  contract,  keep  the  prop- 
erty,  and,  when  sued  for  the  price,  -set  up 
the  false  warranty  by  way  of  recoupment. 
TMa  doctrine  was  again  reiterated  In  the 
ease  of  Weed  t.  Dyer,  58  Ark.  15S,  IS  S.  W. 
592,  where  the  court  said : 

"Acceptance  of  the  goods,  when  the  buyer 


the  promise  does  not,  as  a  matter  of  law, 
operate  as  a  waiver.  The  weight  of  this  cir- 
cumstance Is,  of  course,  affected  by  any  ex- 
planation of  the  circumstance  under  which 
the  promise  Is  made,  and  it  becomi^  a  ques- 
tion of  fact  for  the  jury  to  determine  wheth- 
er there  has  been  a  breach  of  the  warranty. 
We  are  of  tbe  opinion,  therefore,  that  the 
court  was  correct  In  refusing  to  give  this 
instruction. 

Another  refused  instruction  stated,  In  sub- 
stance, tbat  If  appellant  was  Induced  to 
defer  action  on  tbe  note  by  a  promise  of  ap- 
pellee's to  pay  the  debt  at  a  future  date, 
such  promise  constituted  a  waiver  of  the  al- 


knows  that  tlieir  quality  is  Inferior  to  that  war- 1  leged  breach  o£  warranty.  The  instruction 
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li  apm  to  tbe  same  objection  stated  above 
In  regard  to  the  otber  Instruction,  and  tiiere 
was  no  error  In  refusing  It. 

Tbe  next  two  assignments  relate  to  tbe 
rulings  of  the  court  in  giving  Instruction  Na 
6  of  Its  own  motion  and  refusing  to  give  In- 
struction No.  6  requested  by  appellant,  which 
would  bave  told  the  Jury  that — 

'The  meBBUre  of  damages  for  sndi  breach  is 
tbe  difference  between  this  actual  value  of  Hie 
property  at  the  time  of  the  sale  and  what  its 
value  would  have  been  if  it  had  conformed  tO 
the  warranty,  with  interest  upon  such  sum." 

Instructl<»  No.  6  given  by  tbe  court  reada 
as  follows: 

**U  you  find  there  was  a  guarantee  and  a 

breach  of  it  upon  the  part  of  the  company  and 
tbe  defendants  were  damaged,  then  you  will 
reduce  your  findiug  in  the  amount  you  find  they 
have  been  damaged." 

[4, 5]  The  court  had  previously  told  the 
Jury  in  another  Instruction  tbat  the  execu- 
tion of  the  note  was  undisputed,  and  tbat  the 
Jury  should  And  for  the  appellant  for  the 
amount  of  the  note  and  Interest  The  con- 
tention is  that  the  court,  in  giving  Instruction 
Ko.  6,  failed  to  state  the  measure  of  damages, 
and  tbat  there  was  error  In  refusing  to  give 
instruction  No.  6.  It  Is  true  that  instruc- 
tion No.  6  given  by  the  court  did  not  under- 
take to  declare  tbe  measure  of  damages.  It 
merely  told  tbe  Jury  that  they  should  re- 
duce the  Sndlng  In  favor  of  appellant  to  the 
extent  of  the  damages  suffered  by  appellees 
by  reason  of  the  breach  of  the  contract  of 
warranty.  The  court  should.  If  asked,  have 
giveo  an  Instructlott  defining  tbe  measure  of 
damages,  hut  the  instruction  which  appel- 
lant requested  did  not  state  the  correct  meas- 
ure of  damages,  and  therefore  the  court  did 
not  err  in  refusing  to  give  It.  The  Instruc- 
tion stated  the  measure  of  damages  to  be  the 
difference  between  the  actual  value  of  the 
property  at  the  time  of  the  sale  and  what  its 
value  would  have  been  If  It  had  conformed 
to  the  warranty.  The  proof  showed  that 
the  defects  In  tbe  machine  conld  be  correct- 
ed by  reasonable  expenditure,  and  the  correct 
measure  of  damages  was  tbe  expense  of  cur- 
ing the  defects.  Western  Cabinet  &  Fix.  Mfg. 
Co.  V.  Davis,  121  Ark.  870,  181  S.  W.  273. 
The  court  was  not  bound  to  give  an  instruc- 
tion unless  a  correct  one  was  asked,  and  ap- 
pellant is  In  no  attitude  to  complain  of  the 
court's  faUnre  to  define  the  measure  of 
damages,  Inasmuch  as  it  did  not  ask  for  a 
correct  Instruction  on  that  subject. 

[S2  It  is  also  contended  that  the  testimony 
tended  to  establish  an  oral  warranty  and 
was  inadmissible.  There  was  no  written 
contract  of  sale.  The  note  executed  by  ap- 
pellees containing  a  reservation  of  title  aa 
security  for  the  inrlce  did  not  constitute  a 
contract  evidencing  the  tenna  of  sale. 


pliant  relies  on  the  recent  case  of  Federal 
Truck  &  Motor  Co.  v.  TompUns,  231  B.  W. 
553,  but  in  that  case  there  was  a  written 
contract  of  sale  which  we  hdd  eouXd  not  be 
waived  by  part^  proof  of  a  warranty.  It 
was  tberefwe  not  Unvxoiter  to  admit  <»al 
testimony  as  to  the  express  warranty. 

It  is  also  ccmtMided  that  the  evidence  was 
not  snffldent  to  sustain  the  verdict,  but 
oar  cottclasloia  ia  that  there  was  snffleiait 
evidence; 

The  Judgment  is  QiweCore  aflbnned. 


NOR8W0RTHY  v.  STATE.    (No.  103.) 

(Supreme  Oort  of  Arkansas.   July  11,  1^1. 
Behearing  Denied  SepL  30, 1921.) 

I.  HonloMe  «ss>298(l)— Evldeme  saflMeat  te 
•■stala  oeavletioa  of  first  defreo  nardsr. 

Bvideoee  hM  suflldent  to  sustain  eanvictiOD 
of  first  degree  murder. 

1  Criminal  law  «S9444  —  Testlneey  kold  ts 
saffloieatly  Identify  defeedast's  letter. 
Testlmqny  of  sheriff  that  when  he  arrested 
defendant,  charged  witili  first  degree  murder,  he 
asked  defendant  about  a  letter  to  decedent's 
daughter,  and  defendant  denied  writing  it,  but 
admitted  tbat  a  man  on  the  gang  with  which  he 
(defendant)  worked  wrote  it  at  defendant's  dic- 
tation, sufficiently  identified  the  letter  to  make 
it  admissible  in  evidence  against  defendant. 

3.  CrlmlDal  law  «s3864(2)-^aratioa  of  Jiry 
disoretlenary  with  eoirt. 

Under  Crawford  A  Bfoses*  Dig.  |  8187,  ia  a 
prosecution  for  first  degree  murder,  it  was  in 
tbe  discretion  of  the  court  to  permit  the  jury 
to  separate. 

4.  Criminal  law  <3=»I030(I),  f048-Ob]eoHeaB, 
but  not  exceptfeas,  necessary  for  review- 
Under  Crawford  &  Moses'  Dig.  {  3414^  It  Is 

made  tbe  duty  of  the  Supreme  Court,  on  ap- 
peal or  writ  of  error,  to  review  a  capital  of- 
fense to  consider  all  errors  of  the  trial  court 
prejudicial  to  the  rights  of  defendant, .  whether 
ezceptlonB  were  saved  in  the  trial  court  or  not, 
but  there  must  bave  been  objection  in  the  trial 
court  to  the  doing  or  omission  of  the  thing  as- 
signed as  error. 

5.  Criminal  law  «=>I090(19}— Motloo  for  aew 
.  trial  cannot  be  used  to  bring  oa  record  natter 

proper  for  bill  of  exception. 

Tbe  motion  for  new  trial  cannot  be  used  to 
bring  upon  the  record  matters  whldi  should  ap- 
pear in  tbe  bin  of  exceptions. 

Appeal  from  Gross  Chancery  Court;  A.  1^ 
Hutcblna,  Chanoeltor. 

Snlt  1v  Offle  Nwsworthy  against  the  Proe- 
ecDting  Attorney  ot  the  Second  Judicial  Dis- 
trict and  fihe  Superlntendait  of  the  State 
^nltentlary  to  have  the  State  of  Arkansas 
submit  to  a  new  trial  plalntU^  omvicted 
of  murder  S.  W.  884).  From  a  deaee 
dismissing  tbe  con^lalnt,  i^lntiff  appeals 
Decree  affirmed. 
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T.  M.  Mebaffy,  of  Little  Rock,  for  appel* 
lant. 

Jno.  D.  Arbnckle,  Att7.  Oen.,  and  ESbert 
Godwin  and  W.  T.  HamnxK^,  Asst.  At^s. 
Gen.,  for  the  State. 

SMITH,  J.  This  Is  an  appeal  from  the  de- 
cree of  the  Cross  chancery  court  dismissing, 
for  want  of  equity,  the  complaint  of  appe- 
lant filed  in  that  court  against  the  prosecut- 
ing attorney  of  the  Second  Judicial  circuit 
and  the  superintendent  of  the  state  peniten- 
tiary. By  tills  suit  the  appellant  sought  to 
have  the  state,  through  its  prosecuting  at- 
torney, submit  to  a  new  trial  of  appellant's 
case,  and  to  restrain  the  execution  of  the 
judgment  ct  the  Cross  drcnlt  court  pro- 
nouncing m  sentence  of  death  against  aK>el- 
lant 

Among  other  things  appellant  alleges  that 
he  was  not  guilty  of  the  crime  of  murder  in 
the  first  degree  of  which  he  was  convicted, 
and  for  which  he  was  sentenced  to  be  elec- 
trocuted. He  alleges  that  he  appealed  from 
the  judgment,  and  was  allowed  55  days  In 
which  to  file  his  bill  of  exceptions ;  tbat  the 
bill  of  exceptions  would  have  shown  errors 
were  committed  at  his  trial  which  would 
bave  entitled  him,  on  appeal  to  the  Supreme 
Court,  to  a  reversal  of  the  judgment  and  a 
new  trial  of  his  case  In  the  circuit  court. 
He  further  alleged  that  the  bill  of  exceptions 
was  not  filed  within  the  time  allowed  by  the 
,  trial  court,  and  sets  forth  facts  (which  It  is 
unnecessary  to  detail)  showing  that  the  fall- 
nre  to  file  the  bill  of  exceptions  within  the 
tlm«  allowed  was  not  on  account  of  any  neg- 
ligence legally  attributable  to  appellant,  but 
tbat  it  was  through  the  carelessness  or  negli- 
gence of  those  for  whose  conduct  appellant 
was  In  no  wise  responsible,  and  that  by  rea- 
son of  the  fault  and  carelessness  of  others 
appellant  was  denied,  on  appeal  to  the  Su- 
preme Court,  a  hearing  upon  the  exceptions 
wblc^  he  had.  reserved  at  the  trial,  and 
whicli,  if  considered  by  the  Supreme  Court, 
be  says  would  have  resulted  In  the  reversal 
of  tl^  judgment  and  .  sentence  of  death 
against  him,  and  In  the  granting  of  a  new 
triaL 

There  was  a  demurrer  to  the  complaint,  up- 
on the  grounds  that  the  chancery  court  was 
witbout  jurisdiction,  and  that  facts  were  not 
stated  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained  and  the 
complaint  dismissed ;  and  this  appeal  is  from 
that  order  and  decree. 

By  Btlpulatl<m  the  parties  have  tendered 
witb  the  complaint,  as  an  exhibit  thereto, 
tbe  bill  of  exceptions  containing  the  evidence 
which  was  adduced  on  the  trial  of  the  orig- 
inal cause  In  the  Cross  circuit  court. 

Tbis  case  is  very  similar  to  the  case  of 
McLaughlin  v.  State,  120  Ark.  151,  179  S.  W. 
326,  and  la  controlled  by  that  case.  It  was 
there  contended  on  behalf  of  the  state  that 
tbe  f^Dcery  court  was  without  jurisdiction 
to  srant  ttie  relief  sought  in  the  complaint 


We  found  it  unnecessary  time  to  decide  that 
question;  and  we  find  it  unnecessary  to  de- 
cide it  here. 

We  have  considered  the  bill  of  exceptions 
made  an  exhibit  to  appellant's  complaint  in 
connection  with  the  allegations  of  the  com- 
plaint, which  we  treat  as  true,  Inasmuch  as 
the  case  was  disposed  of  In  the  court  below 
on  demurrer,  and  have  concluded  that  un- 
der the  showing  made  thoi  case  would  not 
bave  been  reversed  had  the  bill  of  exceptions 
been  filed  within  the  time  limited.  This 
court,  on  appeal  in  tbe  case  of  Norsworthy  v. 
State,  228  S.  W.  884,  did  not  discover  any  er- 
ror on  the  face  of  the  record.  The  only  er^ 
ror  there  assigned  was  tbe  failure  to  swfear 
the  jury;  but  that  ai^rent  defect  was 
cured,  before  the  final  submission  of  the 
cause,  by  an  amended  transcript  filed  in  this 
court,  which  disclosed  that  a  nunc  pro  tunc 
order  had  been  entered  by  the  trial  court 
showing  that  the  jury  had  been  duly  sworn. 

[1]  The  first  error  assigned  for  the  revers- 
al of  the  judgment  Is  that  the  testimony  does 
not  support  the  verdict  On  this  proposition 
It  suffices  to  say  that  an  eyewitness  to  the 
killing  testified  that  Sam  Farmer,  the  de- 
ceased, was  plowing  In  his  cotton  field,  and 
that  appellant  walked  to  tbe  end  of  the  row 
deceased  was  plowing;  that  appellant  com- 
menced talking  to  deceased ;  that  they  were 
too  far  away  fOr  witness  to  hear  wliat  was 
said,  but  witness  heard  a  pistol  fire,  and  "at 
the  time  the  pistol  fired  Mr.  Farm»  was  run- 
ning, trying  to  get  away."  The  witness  fur- 
ther testified  that  appellant  pursued  Farmer, 
firing  as  they  ran,  until  five  or  six  shots  had 
beeu  fired.  The  witness  was  asked  to  give  an 
account  of  about  bow  the  shots  were  fired  by 
snapping  his  fingers,  and  the  answer  was, 
"Something  like  this  (Indicating  delil>erate 
snapping)."  The  witness  further  testified 
that  Farmer  fell  when  the  last  shot  was  fired. 

[2]  Error  was  assigned  in  admitting  a  let- 
ter addressed  to  Mary  Jane  Farmer,  who  was 
the  daughter-in-law  of  the  deceased.  This 
letter  was  unsigned,  and  the  objection  to  it 
Is  that  it  was  not  shown  to  have  been  writ- 
ten by  appellant.  The  letter  was  offered  In 
evidence  by  the  sheriff,  who  testified  that 
when  he  arrested  appellant  in  St.  Louis  he 
asked  appellant  about  the  letter,  and  appel- 
lant denied  writing  tbe  letter,  but  admitted 
"that  a  man  on  the  gang"  with  which  appel- 
lant worked  wrote  It,  and  wrote  what  appel- 
lant asked  him  to  write;  This  testimony  suf- 
ficiently identified  the  letter  to  make  It  ad- 
missible In  evidence. 

[3]  It  Is  next  Insisted  that  the  court  erred 
in  permitting  the  jury  to  separate,  and  that, 
the  court  erred  In  a  comment  about  keeping 
the  jury  together.  It  was  within  the  discre- 
tion of  the  court  to  permit  t^e  jury  to  sep- 
arate. Section  3187,  C.  &  M.  Digest.  No  at- 
tempt was  made  to  show  an  abuse  of  this  dis- 
cretion except  that  the  court  made  a  remark 
in  the  hearing  of  the  jury  about  the  policy  ci 
keeping  juries  together. 
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[4]  It  Uf  Insisted  that  this  remark,  In  It- 
self, constituted  reversible  error.  But  no 
objection  appears  to  have  been  made  to  It  at 
the  tlma  Under  section  3414,  C.  &  U.  Digest, 
It  la  made  the  dat^  ot  the  court,  upon  an  ap- 
peal or  writ  of  error  from  a  conviction  of  a 
capital  offense,  to  consider  all  errors  of  the 
lower  court  prejudicial  to  the  rights  of  the 
appellant,  whether  exceptions  were  saved  in 
the  lower  court  or  not.  But  there  must  be  an 
objection  in  the  court  below  to  the  doing  or 
to  the  omission  of  the  thing  assigned  as  error. 
This  statute  was  so  construed  In  the  case 
of  Harding  v.  State.  94  Ark.  68,  126  S.  W. 
90,  the  reason  assigned  being  that  It  would 
be  an  act  of  original  Jurisdiction  for  this 
court  to  pass  upon  a  matter  not  passed  upon 
by  the  court  below. 

[S]  The  final  error  relates  to  a  statement 
of  the  prosecuting  attorney  In  the  closing  ar- 
gument. Nothing  about  this  argument  ap- 
pears in  the  bill  of  exceptions.  The  only 
reference  to  this  argument  is  foimd  in  the 
motion  for  a  new  trial  The  motion  for  a 
new  trial  cannot  be  used  to  bring  upon  the 
record  matters  which  should  aK>ear  In  the 
bill  of  exceptions.  In  the  case  o£  Cravens  v. 
State,  85  Ark.  821«  128  B.  W.  10&7,  tbls  oonrt 
said: 

"It  Is  the  office  of  a  bill  of  exceptions  to  bring 
□POQ  the  record  matters  which  do  not  appear 
upon  the  judgment  roll  or  record  proper,  and 
motions  for  new  trials  have  never  been  used 
for  that  purpose,  foohs  v.  Bilby,  ante,  p. 
302;  Cox  T.  Cooley.  88  Ark.  S50.  In  the  latter 
case  the  court  said:  The  motion  for  new  trial 
cannot  be  used,  and  has  never  been  used,  to  in- 
corporate anything  into  the  record  or  any  ex- 
ceptions to  anything  done  by  the  court  Its 
sole  use  is  to  assign  errors  already  committed 
by  the  court,  except  for  newly  discovered  evi- 
dence as  provided  in  the  sixth  paragraph  of 
section  6216,  Kirby's  Digest' " 

In  the  case  of  McLaughlin  t.  State,  supra, 
we  said  that  the  appellant  did  not  disclose 
any  error  in  the  record  then  before  the  court 
that  would  have  Justified  a  court  of  <dian- 
cery  (concedlne  that  it  had  Jurisdiction)  in 
restraining  the  Judgment  ot  the  law  court, 
and  in  compelling  the  state  to  submit  to  a 
new  trial.  Such  appears  to  be  the  state  of 
the  record  now  before  us,  and  the  decree  in 
this  case,  as  In  that,  will  therefore  be  af- 
firmed, for  the  same  reason. 


CREAMERY  PACKAGE  MFG.  CO.  et  tL  V. 
WILHITE  et  bL    (No.  104.) 

.(Supreme  Court  of  Arkansas.   Julj  11,  1921.) 

I.  Banks  and  banking  «=354(t)— Directors  lia- 
ble for  negligent  mismanagement,  though 
facts  not  reported  to  them  by  State  Bank 
Commissioner. 
The  requirement  of  Banking  Act,  |  19 

(Crawford  &  Moses*  Dig.  1  683).  that  the  State 


Bank  Commissioner  report  irregidarities  of 
any  bank  officer  to  the  bank's  directors  does 
not  limit  the  directors*  liability  for  negligent 
mismanagement  to  cases  where  such  report 
has  been  made  to  them;  the  purpose  of  the 
provision  being  rather  to  enlarge  ^an  to  limit 
their  UabiUty. 

2.  Banks  aid  banking  «s»55(4)— Pleadlif  «s 
^5(2)— CompiaJnt  of  depotltivv  of  Inaolvait 
bank  against  directors  for  neflllgent  misnan- 
agement  defective,  wtaere  not  alleging  Bask 
Commissioner's  failure  to  sue,  and  defeetepM 
to  gensral  demurrer. 
In  view  of  Banking  Act,  {  (S3  (Crawford 
&  Moses'  Dig.  {  719),  requiring  the  State  Bank 
Commissioner  to  take  possession  of  all  the 
property  of  an  insolvent  bank  and  collect  sll 
debts  dne  it,  complaint  in  suit  of  certain  de- 
positors of  an  insolvent  bank  against  it* 
rectors  for  negligent  mismanagement  was  de- 
fective, where  it  failed  to  allege  that  the 
Commisdoner  had  been  reqnested  to  sue  and 
had  failed  to  do  so;  and  such  defect  was  vul- 
nerable to  general  demurrer,  notwithstanding 
Crawford  &  Moses'  Dig.  {  1190,  not  being  a 
mere  defect  of  parties. 

Appeal  from  Mississippi  (3haaca7  Court; 
Archer  Wheatley,  Chancellor. 

Suit  by  the  Creamery  Package  Mannfoc- 
turlng  Cpmpany  and  others  against  B.  H. 
Wllblte  and  others.  Decree  for  defendsnts 
and  plaintlfTs  appeal.  Affirmed. 

J.  T.  Costtai,  of  Osceola,  for  appellants. 
Little,  Buck  &  Ijasley,  of  Blytberille^  for 

appellees. 

SMITH,  J.  The  appellants,  the  Creamery 
Packdge  Manufacturing  CTompany,  J.  D. 
Jobns<m,  and  the  Grassy  Lake  &  Tyronza 
Drainage  District  No.  9,  filed  a  complaint 
in  the  chancery  court  of  the  Chickasawba 
district  of  Mlsslssipid  county,  wUdi  con- 
tained the  following  allegations: 

"That  the  Bank  of  Blytheville,  a  banking  cor- 
poration, was  on  the  10th  day  -of  March,  1020, 
indebted  to  appellants  for  pioney  on  deposit  ag- 
gregating over  $23,000. 

"II.  That  defendant  J.  C.  Blaine  was  a  di- 
rector and  defendant  J.  F,  WUhite,  a  director 
and  president,  and  defendant  B.  H.  Wilhite, 
cashier,  and  defendant  W.  O.  Anthony,  assistant 
cashier,  of  said  bank. 

"in.  That  the  defendants,  B.  H.  'Wilhite  aad 
W.  O.  Anthony,  systematically  overdrew  and 
stole  from  said  bank  for  a  period  of  many  years 
prior  to  March  10,  1020,  in  various  euros,  &g- 
gregating  about  $100,000,  and  they  permitted 
J.  H.  Beese  and  others,  known  to  be  insolvent, 
to  overdraw  fa  suma  aggregatizv  half  a  million 
dollars. 

"IV.  That  the  defendants  J.  G.  Blaine  and  J. 
F.  Wilhite  knew,  or  by  the  exercise  of  reason- 
able, ordinary  care  as  officers  in  said  bank  could 
have  known,  ot  the  reckless,  careless,  and  crim- 
inal manner  in  which  the  affairs  of  said  bank 
were  being  handled  by  defendants,  B.  H.  Wil- 
hite and  W.  O.  Anthony,  and  plaintiffs  be- 
Ueve  and  allege  that  defendant  J.  T.  WnUte  did 
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know  ot  &9  msnoer  In  wluch  the  affairs  of 
said  bonk  vere  managed,  but  defendant  Blaine 
negligently  and  carelesdy  failed  to  give  th6 
affairs  of  said  bank  any  attention  whatever,  u 
director. 

PlaintifFa  charge  said  defendants  nith  tiie 
following  specifie  acts  of  negligence: 

"(1)  That  said  directors  failed  and  refused 
and  selected  to  exerdse  reasonable  care  in 
the  management,  supervision,  and  control  of 
the  affairs  of  said  bank. 

"(2)  In  failing  to  remove  the  cashier  and  as- 
sistant cashier  after  they  knew,  or  by  the  ex- 
ercise of  reasonable  care  could  have  known, 
that  said  cashier  and  assistant  caslder  were 
dishonest,  reckless,  and  incompetent. 

"(3)  In  failing  to  require  snffident  .bonds 
of  said  cashier  and  assistant  cashier  for  the 
faithful  performance  of  their  duties. 

**(4)  Declaring  and  paying  dividends  out  of 
the  capital  of  said  hank  'when  they  knew,  or 
by  the  exercise  of  reasonable  care  could  have 
known,  that  said  bank  was  insolvent. 

"(5)  In  declaring  and  paying  dividends  out 
of  the  capital  stock  of  said  bank  at  times  when 
there  were  no  profits  out  of  which  to  pay  such 
dividends. 

"(6)  In  receiving  dividends  from  said  bank 
when  they  knew,  or  by  the  exercise  of  reason-- 
able  care  could  have  biown,  that  said  bank  was 
insolvent. 

"(7)  In  receiving  dividends  when  they  knew, 
or  by  the  exerdse  of  reasonable  care  could  have 
known,  diat  there  were  no  pro'fits  out  of  which 
to  pay  same. 

"(8)  In  assenting  to  the  reception  of  depos- 
its and  the  creation  of  debts  by  said  bank  when 
they  knew,  or  by  the  exercise  of  reasonable 
care  could  have  known,  that  said  bank  was  in- 
solvent, 

"(9)  In  lending  the  funds  of  said  bank  to  in- 
dividuals and  corporations  iu  sums  greatly  in 
excess  of  30  per  cent,  of  the  capital  stock  of 
said  bank. 

"(10)  In  suffering  and  permitting  the  deposi- 
tors of  said  bank  to  overdraw  their  accounts. 

"(11)  In  failing  to  exercise  reasonable  care 
and  diligeneo  in  the  collection  of  overdrafts  and 
other  debts  due  said  bank. 

"(12)  In  permitting  said  cashier  and  assist- 
ant cashier  to  pay  out  the  funds  of  said  bank 
npon  the  checks  and  orders  of  Individuals,  firms, 
and  corporations  which  had  no  deposits  with 
the  said  bank. 

"(13)  In  retiring  overdrafts. 

"(14)  In  neglecting  to  inquire  into  and  ascer- 
tain the  condition  of  said  bank  by  periodical 
aadits  of  the  books  and  accounts  of  said  bank. 

"That  by  reason  of  the  reckless,  careless,  and 
unlawful  manner  in  which  the  affairs  of  said 
bank  were  managed,  it  became  insolvent  and 
waa  taken  over  by  the  State  Banking  Commis- 
aioner,  March  10,  and  will  pay  onlr  a 

amall  percentage  of  in  Indebtedness." 

There  were  allegations  that  J.  C.  Blaine  and 
J,  F.  Wllhlte  had  fraudulently  conveyed  cer- 
tain real  estate  owned  by  them,  and  there 
was  a  prayer  for  Judgment  for  the  amount 
of  tbe  deposits  and  for  a  decree  uncovering 
the  property  which  had  been  conveyed  In 
fraud  of  these  creditors.  Blaine  Is  a  nonres- 
ident and  waa  not  served.  WiUiite  is  a  res- 


ident, and  was  served,  and  there  was  a  praj- 
er  against  him  for  a  personal  Judgment. 

A  general  demurrer  to  this  complaint  was 
filed,  which  alleged  a  failure  to  state  facts 
auffldrat  to  constitute  a  cause  of  action. 
This  demurrer  was  sustained,  and  the  com- 
plaint dismlased,  and  this  8iq;>eal  is  from  that 
order. 

The  action  ot  the  coort  In  snatainlnK  the 
demurror  is  defended  upon  two  grounds: 
First,  that  under  Act  113  of  tbe  Acts  of 
1018,  p.  402,  entitled.  "An  act  for  the  organ- 
IzatiOD  and  control  of  banks,  trust  companies 
and  saTings  banks,**  commcHily  known  as  tiie 
Banking  Act,  directors  and  offloers  of  banks 


have  been  absolved  from  the  liability  here 
sought  to  be  enforced;  second,  that  appel- 
lants have  not  alleged  sufSdcnt  tacts  to  en- 
title them  to  maintain  this  suit 

[1]  Appellees  concede  that  under  the  alle- 
gations of  the  complaint  as  to  the  misman- 
agement of  the  bank  they  would  have  been 
liable  for  the  results  thereof  tn  a  proper  suit 
brought  prior  to  the  passage  of  the  Bank- 
ing Act  of  1913.  Of  this  there  can  be  no 
question.  This  court,  in  the  cases  of  Bailey 
V.  O'Neal,  92  Ark.  327,  122  S.  W.  603,  135 
Am.  St.  Rep.  185,  and  Bank  of  Des  Arc  v. 
Moody,  110  Ark.  39,  161  S.  W.  134,  had  occa- 
sion to  consider  the  liability  of  directors  and 
officers  of  banks  for  negligent  wa^te  and  mis- 
management; and  in  the  later  case  of  Bank 
of  Commerce  v.  Goolsby,  129  Ark.  410,  196  S. 
W.  803,  these  and  many  other  authorities  on 
the  subject  were  reviewed,  and  the  law  of 
the  subject  so  fully  stated  that  no  useful 
purpose  would  now  be  served  by  restating  it 
The  Insistence  is  that  the  General  Assembly, 
In  the  Banking  Act  of  1913,  took  up  the  gen- 
eral subject  of  banking,  and  there  differenti- 
ated banks  from  other  corporations,  and 
prescribed  the  liability  of  the  directors  and 
officers  of  banks,  thereby  absolving  them 
from  any  liability  on  account  of  the  neglect 
of  duty  ' except  such  liability  as  the  Banking 
Act  itself  imposed. 

This  conrt  has,  in  a  number  of  cases,  ap- 
plied the  canon  of  construction  that— 

"Where  the  later  of  two  statutes  covers  the 
whole  snbject-matter  of  the  former,  and  it  is 
evident  that  tbe  Legislature  Intended  it  as  a 
Bubstitnte,  the  prior  act  will  be  held  to  have 
been  repealed  thereby,  although  there  may  be 
no  express  words  to  that  effect,  and  there  be 
in  the  old  act  provisions  not  in  the  new."  San- 
derson V.  Williams,  142  Ark.  96,  218  S.  W.  17d, 
and  cases  there  dteiL 

We  think,  however,  this  canon  of  Interpre- 
tation has  no  application  to  the  facts  of  this 
case.  The  particular  section  of  the  Banking 
Act  which  appellees  Insist  makes  tbe  canon 
of  interpretation  above  stated  applicable  to 
the  facts  of  this  case  Is  section  19,  which  is 
section  683  of  Crawford  &  Moses'  Digest 
This  section  provides  that  the  affairs  of  in- 
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oorporated  banks  eball  be  controUed  by  a 
board  of  directors  of  not  lees  than  three, 
who  shall  be  selected  from  the  stockholders, 
and  that  the  board  dull  select  from  thdr 
number  a  president  and  Bncb  nimiba  at  vice 
presidents  as  shall  be  iworlded  In  the  by- 
laws, and  may  elect  a  secretary  and  treasur- 
er and  a  cashier,  all  of  which  may  be  one 
and  the  same  person,  and  may  elect  assistant 
cashiers.  It  is  further  provided  that  these 
offloers  shall  hold  their  offices  for  a  term  of 
one  year,  and  imtll  thdr  successors  are  elect- 
ed and  qualified,  unless  sooner  removed  by 
the  board,  and  that  the  board  shall  require 
of  these  officers  audi  bonds  as  are  deemed 
necessary  to  protect  the  funds  of  the  bank. 
It  is  there  further  provided  that: 

"Any  officer  of  a  bank  found  by  the  Commis- 
sioner to  be  dishonest,  reckless,  or  incoinpeteat 
shall  be  reported  in  writiof  to  the  directors  of 
tlie  bank  oi  which  he  is  an  officer,  and  if  they 
ncKleet  or  refuse  to  remove  such  officer,  they 
shall  be  liable  for  any  loss  \hat  may  accrue  to 
the  bank  by  reason  of  his  dishonesty,  reckless- 
nesB,  or  incompetency." 

We  think  the  language  quoted  does  not 
place  a  limltatl<»i  upon  the  liaUUty  of  dlrec-. 
tors  and  officers  of  banks  for  negligent  mis- 
management It  sudi  was  the  case,  these  of- 
ficers would  be  liable  only  when  the  commis- 
sioner bad'  reported  in  writing  to  the  direc- 
tors that  an  officer  of  the  bank  had  been 
found  by  the  Commissioner  to  be  dishonest, 
reckless,  or  Incompetent.  We  think  it  was 
not  the  legislative  purpose  to  absolve  direct- 
ors from  liability  except  in  the  isolated  case 
mentioned  in  section  6S3  of  Crawford  & 
Moaes'  Digest.  We  think  counsel  for  ai^el- 
lants  correctly  interprets  the  act  In  stating 
that  the  legislative  purpose  was  to  enlarge 
the  liability  of  these  officers  and  to  Impose  a 
liability  which  did  not  previously  exist 

Prior  to  the  enactment  of  this  act  direc- 
tors were  held  only  to  the  exercise  of  ordi- 
nary care  and  good  faith  in  keeping  them- 
selves informed  as  to  the  management  of  the 
bank.  The  Legislature  was  evidently  of  the 
opinion  that  the  practiced  eye  of  l^e  Bank 
Commissioner  might  be  able  to  discover  some 
signlQcaut  irregularity  which  might  escape 
the  oI)eervation  of  the  less  highly  trained  di- 
rector. In  such  case  it  is  the  duty-  of  the 
Commissioner  to  advise  the  directors  that 
the  bank  has  In  Its  employment  a  dishonest, 
a  reckless,  or  an  Incompetent  enrployee,  and 
upon  receipt  of  this  official  Information  it 
becomes  the  duty  of  the  directors  to  remove 
such  officer.  Falling  to  do  so,  the  directors 
are  made  liable  for  any  loss  that  may  eccme 
to  Ihe  bank  by  reason  of  the  dishonesty,  rede- 
lessness,  or  Incompetency  of  the  person  re- 
ported upon.  In  Imposing  this  additional  du- 
ty on  directors  we  are  unwilling  to  say  that 
the  Legislature  has  absolved  them  from  all 
other  duties  for  the  negllgei^  nonperformance 


of  whldi  they  were  liable  prior  to  the  pas- 
sage of  the  Banking  Act. 

If  such  was  the  purpcne  of  the  Legtalature. 
then  directors  have,  for  all  purposes  excqit 
to  remove  an  officer  upon  whom  the  Commis- 
sioner has  adversely  reported,  become  mere 
flgurdteads.  - 

In  file  case  of  Bank  of  Commerce  t.  Goids- 
hy,  supra,  upon  a  thorough  conddoatlon  of 
the  auttiorltles,  we  accepted  the  dleaaitlng 
views  of  JusUce  Harlan  In  the  case  of  Briggs 
T.  Spauldbig,  141  U.  S.  132,  U  Sup.  Ct  824. 
35  L.  Ed.  662,  as  corre(^  defining  the  duties 
of  bank  directory  expressed  In  the  following 
language: 

"Again,  he  says:  'When  one  deposits  money 
in  a  savings  bank,  or  takes  stock  in  a  corpora- 
tion, thus  divesting  himself  of  the  immediate 
control  of  his  property,  he  expects,  and  has  the 
right  to  expect,  that  the  trustees  or  directors, 
who  are  chosen  to  take  his  place  in  the  nun- 
Bgement  and  control  of  his  property,  will  exer- 
cise ordinary  care  and  prudence  in  the  trust 
committed  to  them — the  same  degree  of  care 
and  prudence  that  men  prompted  by  self-inter- 
est generally  exercise  In  their  own  affairs. 
When  one  voluntarily  takes  the  position  of 
trustee  or  director  of  a  corporation,  good 
faith,  exact  justice,  and  public  policy  unite  in 
requiring  of  him  such  degree  U  car*  and  pru- 
dence.' *• 

We  do  not  think  a  &lr  Interpretatloii  of 
the  Banking  Act  auppcHts  the  conclusion  that 
directors  have  bem  relieved  of  th^  preex- 
isting reaponsibUity  and  llabUty  for  negli- 
gent mismanagement,  and  left  only  vlfh  the 
responsibtUty  and  liability  which  followt; 
fr<Hn  the  failure  to  remove  an  officer  ad- 
versely reported  upca  by  the  Bank  Commis- 
sioner. 

This  question  was  not  raised  or  decided  in 
the  case  of  Bank  of  Commerce  v.  Goolsby. 
supra,  yet  it  was  necessarily  presented  by 
the  record  in  that  case  If  the  appellees  are 
correct  in  their  interpretation  of  the  Bank- 
ing Act.  But  the  eminent  counsel  represent- 
ing the  directors  In  that  case  did  not  even 
raise  the  Question.  The  Banking  Act  was  ap- 
proved March  8,  1813,  and  became  ^active 
January  1,  1814.  Davis,  Com*r,  v.  Brand), 
133  Ark.  417,  202  S.  W.  705.  The  opinion  in 
the  case  of  Bank  of  Commerce  v.  Goolsby  was 
delivered  May  2S,  1917.  The  mismanage- 
ment In  that  case  commenced  In  1911,  and 
extended  throughout  the  year  1914.  The  di- 
rectors were  held  liable,  and  no  attempt  was 
nfade  to  distinguish  their  liability  subseqnat 
to  the  act  from  their  liability  prior  to  the 
act 

E2]  We  think,  however,  that  appellees  are 
correct  In  their  second  conteatI(m  that  appel- 
lants do  not  state  facts  In  their  complaint  ea- 
titling  them  to  maintain  this  suit  The  al- 
lotions  of  the  complaint  are  that  appellants 
have  lost  the  aggregate  sum  of  tSSflOO.  But 
they  are  not  the  only  losert.  The  comidaint 
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ftuttaer  redtee  that  InaolTeat  persons  were 
permitted  to  oterdnw  In  sums  assregating 
^OOjOOO,  and  tliat  the  casbler  and  msslrtant 
cashier  wer©  permitted  to  misappropriate 
$100,000,  and  that  tba  bank  has  beconee  Insol- 
vent and  was,  on  Hardi  10, 109),  taken  over 
by  the  State  Bank  Commlssionar,  and  wIU 
pay  only  a  small  pwcentage  of  Its  Indebted- 
ness. 

It  thus  appears  from  the  allegations  of  the 
complaint  that  the  losses  sustained  these 
appellants  constitute  a  comparatively  small 
part  of  the  losses  for  which  the  directors  are 
said  to  be  liable,  yet  It  appears  that  the  pur- 
pose of  this  suit  by  the  three  depositors  who 
have  brought  it  Is  to  apply  to  the  discharge 
and  satisfaction  of  the  bank's  Indebtedness 
to  them  the  liability  of  the  directors  for  the 
negligent  mismanagement  of  the  bank's  af- 
fairs; and  this  without  any  allegation  that 
the  Conrmis5l<mer  had  been  requested  to  sue 
and  had  failed  to  do  so.  Tbls  they  cannot 
do.  4  Fletcher's  Cyclopedia  Corporations,  { 
2570,  and  authorities  there  dted. 

The  Banking  Act  requires  the  Bank  Com- 
missioner to  take  possession  of  all  the  prop- 
erty of  an  Insolvent  bank,  and  "to  collect 
money  due  it,  and  do  such  other  acts  as 
are  necessary  to  conserve  Its  assets  and  busi- 
ness and  shall  proceed  to  liquidate  the  afbirs 
thereof  as  hereinafter  provided,"  The  Com- 
missioner Is  further  given  authority  to  "col- 
lect all  debts  due  and  claims  belonging  to 
it,"  hts  proceedings  being  under  the  direction 
of  the  chancery  court.  Sectioh  719,  C.  &  M. 
Digest;  Aber  v.  Maxwell,  140  Ark.  203.  215 
S.  W.  380 ;  Greer  t.  Uerchants*  &  Mechanics' 
Bank,  114  Ark.  212, 160  S.  W.  802. 

Appellants  say,  howera,  that  fbSa  rule 
does  not  apply  here,  for  the  reason  that  a 
general  demurrer  was  filed,  and  he  dtes  sec- 
tion 1190,  C.  ft  M.  Digest,  which  provides  that 
a  dennirm  shall  distinctly  specify  the 
ffronnds  of  objectlott  to  the  complaint,  and 
that  unless  this  Is  done  the  demurrer  shall 
be  regarded  as  objecting  only  that  the  com- 
plaint does  not  state  facta  snffldent  to  const!-' 
tute  a  cause  of  action,  and  the  general  de- 
nfurrer  does  not  therefore  raise  the  question 
of  defect  of  parties.  But  the  trouble  with 
that  contention  is  that  there  is  not  a  mere  de- 
fect of  parties  within  the  meaning  of  the 
statute. 

For  the  reasons  stated  appellants  have 
failed  to  show  any  right  on  tbelr  part  to 
maintain  this  suit,  and  for  that  reason  the 
demurrer  to  the  complaint  was  properly  sus- 
tained. 

Decree  affirmed. 

Mcculloch.  O.  J.  (concurring).  Accord- 
ing to  the  gretit  weight  of  authority  the  di- 
rectors of  a  corporation  are  not.  In  the  ab- 
sence of  a  statute  on  the  subject,  individual- 
ly liable  to  the  creditors  of  the  corporation 
tor  loss  on  account  <Ht  mismanagement  or 


waste:  Xbls  is  so  because  the  dlraetors  are 
the  agents  of  the  corpwatlon,  and  not  of  its 
creditors,  and  there  is  no  privl^  or  rela- 
ti<mah^  between  the  directors  and  the  cred- 
itors of  the  corporation.  7  R.  G.  L.  4Si',  XJ. 
S.  r.  ft  O.  OOl  T.  Coming  State  Bank,  164 
Iowa,  088, 184  N.  W.  807,  46  L.  R.  A.  (N. 
421;  Frost  Mtg.  Co.  t.  Foster,  76  Iowa,  536, 
41  N.  W.  212;  Hart  v.  Hanson,  14  N.  D.  570, 
105  N.  W.  942,  3  L.  R.  A.  (N.  S.)  438;  KU- 
len  v.  Barnes,  100  Wis.  646,  82  N.  W.  630; 
Fuss  V.  Spaunhmrst,  67  Ma  256;  Minton  t, 
Stahlman,  06  Tenn.  08,  84  S.  W.  222;  Cbes* 
ter  r.  Halliard,  36  N.  J.  Bq.  81B. 

A  statute  (Crawford  &  Moses'  Digest,  { 
1730)  omstrued  by  this  court  to  Impose  such 
liability  reads  as  follows: 

"If  the  president,  directors  or  secretary  of 
any  such  corporation  shall  intentionally  neglect 
or  refuse  to  comply  with  the  provisions  of  this 
act,  and  to  perform  the  duties  therein  required 
of  them,  respecdvely,  such  of  them  as  so  neg- 
lect or  refuse  shall  be  jointly  and  severally  lia- 
ible,  in  an  action  foimded  on  this  statute,  for 
all  the  debts  of  soch  coiparation  contracted 
during  the  period  of  such  nei^et  or  refusal.'* 

We  decided  in  Bailey  t.  O'Neal!  92  Ark. 
327,  122  a  W.  603,  186  Am.  St  Rsp.- 186, 
that  the  statute  just  qnoted  conferred  a  rl^ht 
of  action  on  the  creditors  of  a  corporation 
directly  against  the  directors,  "and  that 
th^  fact  that  the  affairs  of  the  corporation 
had  been  placed  fn  the  hands  of  a  receiver 
neither  takes  away  or  suspends  this  right 
of  action."  That  case  Involved  the  question 
of  liability  of  bank  directors.  The  statute 
just  quoted  was  a  section  at  the  act  of  April 
12,  1869,  oiacted  for  the  purpose  of  regulat- 
ing the  organisation  and  control  corp«a- 
tlons  for  manufacturing  and  otho-  business 
purposes.  The  statute  contained  a  com- 
plete plan  for  the  organlzatlim,  operation, 
and  control  of  all  business  corporations,  in- 
cluding banks,  and  contained  the  sectioa 
quoted  above,  which  imposes  liability  against 
the  president,  directors,  and  secretary  of  any 
sudi  coriMjratlon  for  neglect  of  doty,  and,  as 
before  stated,  a  right  of  action  was  confer- 
red in  favor  of  the  creditors  against  the 
cera  of  the  bank.  The  act  of  March  3,  1913 
(Crawford  &  Moses*  Digest,  c  15)  Is  entitled 
"Ah  act  for  the  organization  and  control  of 
banks,  trust  companies  and  savings  banks," 
and  provides  a  complete  plan  for  the  control 
of  banking  corporations,  and  Imposes  liabil- 
ity In  certain  instances  against  the  officers 
of  such  corporations.  It  changes  the  then 
existing  law  with  reference  to  the  method 
of  the  organization  of  banks  and  In  numer- 
ous other  respects.  The  statute  makes  the 
stockholders  of  the  bank  liable  to  the  extent 
of  the  par  value  of  the  stock  In  addition  to 
the  amount  invested  in  the  stock,  and  it  pro- 
vides, as  set  forth  in  the  opinion  of  the 
majority,  for  liability  on  the  part  of  the  di- 
rectors of  the  bank  in  the  event  of  their  taUr 
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ure  to  remove  an  officer  found  to  be  dia- 
hone&t,  reckless,  and  Incompetent  There 
Is  every  Indication  from  tbe  face  of  the  stat- 
ute Itself  tbat  the  lawmakers  Int^ded  to 
make  It  complete  In  Ita  regnlatloiis  ft>r  tbe 
control  and  management  of  banks.  It  falls 
within  the  rale,  I  think,  so  oftoi  annonnced 
1V  this  court  tbat— 

"Where  the  later  of  two  statates  covers  the 
whole  subject-matter  of  the  former  and  it  is 
evident  that  the  Legislature  intended  it  as  a 
sobstltute,  the  prior  set  will  be  bdd  to  have 
been  repealed  thereby,  althoagb  there  be 
no  express  words  to  that  effect,  and  there  be 
in  tbe  old  act  provisions  not  in  the  new."  San- 
derson V.  Williams,  142  Ark.  01,  218  S.  W.  17». 

I  do  not  mean  to  say  that  It  repeals  tbe 
whole  of  the  general  statute  on  the  subject 
of  corporations,  but  it  has  the  effect,  under 
tbe  rule  stated  above,  of  lifting  banking  cos^ 
p<nratlonB  completely  out  of  tbe  cqieratlon 
ot  tbe  gmeral  atatuta  In  the  new  statate 
liability  winst  the  directors  and  atockhold-/ 
erg  is  imposed  only  to  tbe  «xtait  tliat  tbe 
lawmakers  saw  fit  to  do  so  in  that  pairtlcn- 


lar  statute  which  tbey  manifestly  intended 
to  cover  the  law  on  the  subject. 

In  the  recent  case  of  Bank  of  BlytbevlUe 
V.  State  for  the  use  of  Mississippi  County,  230 
S.  W.  650,  we  decided  tbat  the  Banking  Act 
of  1913,  supra,  did  not  repeal  the  general  stat- 
ute (Crawford  &  Hoses'  Digest,  2832-2835), 
making  the  stockbolders  of  banks  liable  for 
public  funds,  for  the  reason  stated  in  the 
opinion  that  the  two  acts  related  to  differ- 
ent subjects.  Tbat  decision  has  no  bearing 
on  the  present  case,  for  the  reason  that  tbe 
section  of  the  general  statute  creating  lia- 
bility of  directOTS  of  corporations  bas  no 
reCeresice  to  the  same  subject  as  that  em- 
braced In  the  new  banking  statute,  in  that 
It  does  not  relate  to  tbe  regulations  and  ccn- 
trol  of  banks. 

It  seems  to  me  tbat  the  majority  have 
reached  the  correct  result,  but  base  the  con- 
clusitm  on  erroneous  grounds  In  boldinc  that 
tbe  old  sUtnte  In  regard  to  liabUity  of  di- 
rectors ot  corporations  Is  applicable  to  di- 
rectors of  banks.  I  ctmcnr,  therefore,  in 
the  judgment,  but  not  on  tbe  sronnds  upon 
wbidi  it  la  based. 
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(2SS  a.w.) 

John  A.  GllUam,  of  St  Ziools,  for  re- 

spoDdeut 


(Soprema  Court  of  Miaionii,  in  Banc   Joljr  8» 
1021.   Motion  for  Behearlng  Denied 
July  22,  1921.) 

AppMl  Md  •rrw  «s»l  108— When  jBdgMaate 
nadtred  wen  ptM,  atneal  tlMrefroni  wlU  be 
ftfllraied, 

Wbere  on  appeal  it  arowed  tliat  all  jadg- 
BcnU  ened  <w  hj  1^  In  eiiQity  in  the  Iowm 
ocrait  had,  together  with  the  oosta,  been  paid 
and  £idiar£ed»  judgment  mniU  be  rendered 
for  defendant  appellants. 

David  B.  Blalr.  Walker,  and  Hisbee,  JJ.,  dia- 
aentins. 

Appeal  from  St.  Louis  OirctUt  C!ourt; 
TluMuaa,  L.  Anderson,  Judge. 

Suit  hy  James  B.  Johnsw  against  James 
Brown  and  others.  From  judgment  for 
plaintiff,  def»dant8  appeaL  Beversed  and 
rendered. 

Tbls  case  is  a  blU  in  equity,  and  is  be- 
fore this  court  on  appeal  from  the  drcolt 
coart.  of  the  city  of  St  Louis.  The  recced 
sbowB  that  all  the  judgments  sued  on  in 
this  case  have,  with  the  costs,  been  fully 
paid  and  discharged. 

Boyle  &  Priest  and  O.  T.  Priest,  all  of  St 
Ijonis,  for  appellants  Mercantile  Trust  Co. 

and  others. 

A.  &  J.  F.  Lee  and  James  A.  Waechter, 
all  of  St  Loula,  for  appellant  David  R. 
Francis. 


WOODSON,  J.  Upon  the  above  showing 
there  remains  nothing  further  for  this  court 
to  do  except  to  enter  here  a  judgment  for 
the  appellants.  Ballroad  v.  Bridge  Co.,  215 
Mo.  286,  loc.  cit  296,  114  S.  W.  10^:  SUte 
ex  inf.  T.  Standard  OU  Ca,  218  Ma  loc  dt 
388,  116  S.  W.  902. 

It  la  ao  ordered.' 

BLDEB,  J.,  concurs. 

GRAVES,  }.,  concurs  In  a  separate  opin- 
ion in  which  JAMES  T.  BLAIR,  O.  J.,  con- 
curs, 

DATID  E.  BLAIB,  J.,  dissents  in  separate 
opinion,  in  wbidi  WAI£BB  and  HIGBBB, 
JJ.,  concur. 

GRAVES,  J.  I  concur  In  this  ophiion  for 
the  same  reason  expressed  In  my  separate 
concurring  opinion  In  case  No.  18176,*  232  S. 
W.  esOf  between  Johnson  and  otheir  parties 
therein  named. 

JAMES  T.  BLAIB,  C  3^  concurs  in  these 

views. 

DAVID  E.  BLAIBn  I  dissent  la  this  case 
for  the  reasons  stated  in  my  dissenting  opin- 
ion in  Johnson  T.  Conrades,  No.  18176,  232 
S.  W.  680. 


^»ror  oUmt  «uh  m  MBt  tophi  ftOd  KBT-NUHBBB  In  wM  Key-NnmlMred  DlsnU  and  Iitd«XH 
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MINES,  Director  General  of  Railroads,  v.  TAY- 
LOR'S ADM'R. 

(Court  of  Appeal!  of  Sentocky.  Joae  10, 
1821.) 

1.  Railroade  «»5^,  New,  vol.  6A  Key-No.  Se- 
ries—Venue  of  aotlon  for  death  held  proper- 

TTnder  Civ.  Code  Prac.  |  73,  and  General 
Order  No.  18a  of  the  Director  General  of 
Railroads,  circuit  court  of  Harlan  county  had 
jurisdiction  of  an  action  brought  by  adminiBtra- 
tor  of  resident  of  auch  county,  hilled  in  such 
county,  against  Director  General  to  recover 
for  intestate's  death,  although  at  time  of  acci- 
dent such  admlnfatrator  was  not  a  resident  of 
county,  bat  was  sudi  at  the  time  of  Us  appoint- 
ment by  county  court. 

2.  Railroads  ^=3379(2)  —  Must  not  needlessly 
kill  trespasser. 

When  trainmen  discover  that  trespasser  on 
track  is  in  danger,  they  must  exercise  ordinary 
care  by  means  at  their  command  to  save  such 
person  from  injury,  as  no  person  has  right  to 
wantonly  and  needlessly  cripple  a  haman  being. 

3.  Railroads  «=»377— Engineer  need  not  stop 
traJe  Immediately  on  discovering  persoo  on 
track. 

An  engineer  who  discovers  a  person  on  the 
track  at  some  distance  Is  not  negligent  as  a 
matter  of  law  in  failing  to  attempt  to  stop  his 
engine  in  time  to  prevent  an  accident,  nnless  he 
kiwrra  the  party  on  the  track  Is  nnconscioua  of 
his  danger,  or  is  aware  of  the  fact  that  the 
party  is  laboring  under '  some  disability  that 
prevents  him  from  knowing  the  danger  he  is  In, 
or  bis  condition  is  such  as  prevents  him  from 
going  or  keeping  out  of  the  way,  or  nnless  he 
sees  evidence  of  such  disability  from  the  par^s 
actions  or  appearance. 

4.  Railroads  «=»379— Care  required  as  to  tres- 
passer not  possessed  of  ordinary  faculties. 

•  Where  conduct  of  trespasser  on  track  at 
a  distance  is  such  as  to  excite  doubt  that  he 
is  possessed  of  the  ordinary  faculties,  engineer 
of  train  is  bound  to  use  greater  caution  than 
otherwise,  but  presumption  that  trespasser  will 
get  off  before  train  reaches  him  does  not  exist 
as  an  abstract  proposition  of  law,  depending 
upon  all  the  circumstances  surronndins  the 
inrties  at  the  time. 

5.  Railroad*  ^9400(8)— Negllgenoe  as  to  tree- 
passor  held  for  Jury. 

In  an  action  for  death  of  a  trespasser, 

whether  enginemen  used  ordinary  care  after 
discovery  of  the  presence  of  the  decedent  on 
the  track  to  avoid  injuring  him  ft«[d  for  the 
jury. 

Appeal  from  Circuit  Court,  Harlan  County. 

Action  by  Condy  Taylor's  administrator 
against  Walker  D.  HInes,  Director  General 
of  Railroads.  Judgment  for  plalnttfl^  and 
defoidant  appeals.  Affirmed. 

Wm,  Low*  of  PlnevlUe,  and  Benjamin  D. 
Warfield,  of  Loulsrllle,  for  appellant 

J.  G.  &  J.  S.  Forester,  of  Harlan,  for  ap- 
pellee 


QCIN,  X  About  SiSO  Ik  m.  on  October 
24,  lSi8,  plalntlfrs  Intestate  was  struck  and 
feUled  by  a  smith-bound  passenger  train  be- 
twera  Wallsend  and  Pinerffle.  The  train 
consiated  of  two  baggage  cars  and  four  pas- 
senger ooadtes.  T<«  at  least  a  quarter  ot  a 
mile  from  the  point  of  aoddent  the  trade 
la  straight  and  there  was  nothing  to  obstruct 
the  rlew  of  the  oiglneer. 

In  this  action  to  recover  damages  for  the 
death  of  bis  Intestate  then  was  a  Terdtet 
In  xdaintUTs  tKvor  tor  94,000;  to  reverse 
which  the  deCendant  has  proaecated  flda 
appeal. 

The  two  main  points  urged  for  reversal 
are;  (1)  Whether  the  court  had  Jnrlsdlctton 
of  the  action;  (2)  whether  defendant  was 
^titled  to  a  peremptory  Instrnotlon  on.  the 
merits. 

It  Is  defendant's  cmtention  that  ntither 
decedent  nor  his  brother,  the  administrator, 
were  residents  of  Harlan  county.  At  the 
time  of  the  accident  the  railroad  was  b^ng 
operated  by  the  Director  General  of  Bail- 
roads  under  the  Federal  Control  Act  (41 
Stat  305).  Prior  to  the  enactment  of  this 
federal  legislation,  in  construing  section  73 
of  the  Civil  Code,  it  had  been  held  that  an 
administrator  could  bring  an  action  against 
a  carrier  ftor  negligence  in  the  county  of  hU 
residence  if  the  carrier  passed  Into  that  coun- 
ty, although  his  Intestate  was  killed,  or  at 
the  time  of  hla  death  resided,  In  a  dlff^vnt 
county.  L  a  K.  Co.  T.  StIth's  Adm'r,  120 
Ky.  2Sr,  85  S.  W.  1173,  27  Ky.  Law  Repw  508. 
1  U  B.  A.  (N.  S.)  1014. 

By  Oeneral  Order  No.  18a,  Issued  by  the 
Director  General  m  April  18,  IBl^  it  is 
provided: 

"It  is  therefore  ordered  that  all  suits  against 
carriers  while  under  federal  control  must  be 
brought  in  the  county  or  district  where  the 
plaintiff  resided  at  the  time  of  the  accrual  of 
the  cause  of  action  or  in  the  county  or  district 
where  the  cause  of  netion  arose." 


The  only  proof  as  to  the  residence  of  the 
administrator  and  his  deceased  brother  is 
furnished  by  the  former.  He  testifies  that 
at  the  time  of  the  accident  he,  the  admin- 
istrator, was  living  in  Virgino,  and  shortly 
thereaftw  moved  to  Harlan  county,  but 
that  decedent  was  residing  in  Harlan  county 
with  his  wife  and  child  at  the  time  of  his 
death;  that  about  two  weeks  previous  to 
October  24th  decedent  went  to  Vii^nla  be- 
cause of  the  serious  illness  of  his  mother, 
but  had  returned  home  the  day  he  was 
killed. 

The  administrator  was  ai^olnted  on  mo- 
tion of  decedent's  vrldow.  He  appears  to 
have  been'  somewhat  oC  a  nomad.  At  the 
time  of  trial  he  was  living  In  Virginia,  but 
says  he  resided  with  lils  family  in  Harlan 
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ctHmty  imlil  about  a  mimtb  and  a  balf  be> 
fore  the  trial. 

[1]  On  this  evidence  we  are  nrged  to  re- 
rerae  the  Jndgmoit  benuae  of  the  want  ot 
jurisdiction  In  the  county  court  to  appoint 
the  admlnlatrator  and  of  the  circuit  court 
to  try  the  action.  Unless  it  be  so  ordered, 
defendant  says  it  was  at  least  entitled  to 
tlie  Instruction  whi<dk  it  tendered  submitting 
to  the  jury  the  question  of  whether  at  fba 
time  tit  his  death  decedent  was  a  resident 
ct  Harlan  county.  We  are  of  the  opinion 
the  court  did  not  err  in  either  Instance. 
According  to  the  uncontradicted  facts  de- 
cedent was  a  reddent  of  Harlan  county  at 
the  time  of  his  death;  the  administrator 
resided  In  said  county  at  the  time  of  bis 
appointment;  therefore  the  circuit  court  of 
that  county  had  jurisdiction  of  the  action. 
L.  &  N.  R.  R.  Co.  T.  Mitchell,  162  Ky.  253, 
172  S.  W.  627. 

[>1  We  will  pass  to  the  second  question, 
to  wit,  the  refusal  to  giTe  the  per«nptory  In- 
struction. Decedent  was  concededly  a  tres- 
passer, but  we  have  said  in  a  number  of  cas- 
es that  when  trainmen  discover  that  a  per- 
son on  the  track  is  in  a  place  of  danger  they 
must  exercise  ordinary  care  by  the  means 
at  their  command  to  save  snch  person  from 
injury,  as  no  person  has  the  right  to  wan- 
tonly and  needlessly  cripple  a  human  being, 
although  he  be  a  trespasser.  Willis'  Adm'z 
T.  L.  ft  N.  R.  Co.,  164  Ky.  124,  175  S.  W.  18. 

Defendant's  engineer  testifles  he  saw  dece- 
dent In  the  middle  of  the  track  going  in  the 
same  direction  as  the  train  when  the  latter 
was  distant  about  a  quarter  of  a  mile ;  that 
when  at  such  distance  from  decedent  he  gave 
the  crossing  signal,  and  decedent  turned  about 
halfway  around  and  waved  his  hand,  as  much 
as  to  intimate  he  knew  the  train  was  coming. 
When  he.  the  engineer,  saw  he  was  gaining 
on  decedent,  who  was  still  on  the  track,  he 
grabbed  the  whistle  with  one  hand  and  pull- 
ed It  two  or  three  times  and  put  on  the  emer- 
gency brake  with  the  other  hand.  By  this 
time  the  man  had  left  the  middle  of  the  track 
and  walked  to  the  right  and  to  the  outside  of 
the  rails,  when  he  was  struck  by  the  pilot 
of  the  engine.  The  engineer  says  that  after 
he  gave  the  crosalr^  ^gnal,  and  decedtot 
raised  his  hand,  he  took  it  for  granted  the 
man  would  get  off  the  track,  and  as  soon  as 
be  realized  there  was  a  question  whether  he 
would  do  so  he  applied  the  emergency.  The 
train  was  then  only  75  or  80  feet  from  dece- 
dent, Its  estimated  speed  was  35  miles  an 
hour,  and  it  is  admitted  It  could  not  hare 
been  stomped,  under  the  circumstances,  in 
less  than  six  car  lengths,  or  In  about  300  feet. 

In  L.  ft  N.  R.  R.  Co.  v.  Weiser's  Adm'r,  164 
Ky.  23, 174  S.  Wl  -734,  It  is  said: 

"It  has  ottBB  been  held  by  this  eoort  and  In 
ether  jurisdleliims,  and  is  a  most  reasoiuble 
role,  that  persons  in  charge  of  and  operating 
a  railroad  traint  who  sec  some  distance  ahead 


persons  Upon  the  track,  are  not  boond  Imme- 
dlatdy  to  take  steps  to  stop  the  train,  but,  on 
the  contrary,  have  a  right  to  assume  that  such 
perBOQB,  with  due  regard  to  their  own  safety, 
will  leave  the  track  before  the  train  can  reach 
them.  The  necessities  of  commerce  and  the 
convenience  of  tbe  traveling  public  require  that 
trains  shall  be  run  as  near  as  may  be  on  their 
schedule  time,  and  it  is  apparent  that,  if  every 
time  an  engliieer  diacorers  a  penon  on  the 
tra<^  ahead  of  lilm  he  is  rsqidrod  to  stop  his 
train,  or  even  to  slacken  its  speed,  effiden^  of 
railroad  operations  would  be  greatiy  impaired." 

See,  also,  Reynolds'  Adm'r  v.  0.,  N.  O.  &  T. 
P,  Ry.  Co.,  148  Ky.  252,  146  S.  W.  416. 

[3]  This  is  a  fair  statement  of  the  rule 
governing  the  rights  of  the  parties  to  this 
appeal.  In  such  cases  it  is  not  negligence, 
as  a  matter  of  law,  on  the  part  of  the  engi- 
neer if  he  falls  to  attempt  to  stop  his  engine 
in  time  to  prevent  an  accident  unless  he 
knows  the  party  on  the  track  is  unconscious 
of  bis  danger,  or  Is  aware  of  the  fact  the 
party  is  laboring  under  some  disability  that 
prevents  him  from  knowing  the  danger  be  is 
in,  or  his  condition  Is  such  as  prevoits  him 
from  going  or  keeping  out  of  the  way,  or  un- 
less the  engln^den  see  evldaice  of  such  a  Us- 
ability from  the  party's  actions  or  appear- 
ance. 23  Cyc  800 ;  Thompson  on  Neglig^ce, 
S  1736;  I*  ft  N,  B.  R.  Co.  V.  Hunt's  Adm'r, 
142  Ky.  778,  ISB  S.  W.  288. 

[4]  Where  the  conduct  of  the  traveler  Is 
such  as  to  ezdte  doubt  that  be  is  not  possess- 
ed of  the  ordlnaiy  faculties,  the  engineer  is 
bound  to  Q8B  greats  cautlftt.  Shearman  and 
Redfleld  tm  N^llgenc*,  |48S. 

But  the  ^^sumptltm  that  m  trespasser  on 
a  track  will  get  ofC  before  the  train  reaches 
him  does  not  exist  as  an  abstract  proposition 
of  law ;  but  whether  or  not  It  obtains  In  any 
particular  case  depends  upon  all  the  circum- 
stances surrounding  the. parties  at  the  time. 
23  Cyc.  80a 

As  said  In  Willis'  Adm'z  t.  U  ft  N.  R.  Co., 
supra: 

"If,  however,  the  persona  in  charge  of  an 
engine  were  seen  looking  ahead  at  a  time  when 
the  trespaBBer  was  in  plain  view,  and  in  such 
close  proximity  to  the  train  as  that  In  the  ex- 
ercise of  reasonable  care  they  might  antidpate 
that  he  was  not  aware  of  its  approach  or  ap- 
prehensive  of  bis  danger,  and  they  failed  to 
give  any  warning  of  the  approach  of  the  train 
or  take  any  steps  to  avoid  injury,  this  evi* 
'dence  would  be  sufficient  to  take  the  case  to 
the  jury  on  the  theory  that,  after  discovering 
the  peril  of  the  trespasser,  they  failed  to  take 
the  required  care  to  avoid  injury  to  him." 

rs]  Two  witnesses  testify  that  at  3  o'clock 
of  the  afternoon  of  tbe  accident  decedent 
was  seen  in  an  Intoxicated  condition  at  the 
Pinevllle  passenger  station;  and  Frances 
Farmer,  who  resided  about  100  yards  front 
the  track  and  who  saw  decedent  some  time 
before  the  accident,  testlflM  he  was  traveling 
Yexj  fast  down  the  track,  he  waa  going  from 


Digitized  by  Google 


718 


233  S0UTHWB3TBBN  BEPOBTEB 


one  ^de  of  tbe  track  to  tbe  otber,  and  seem- 
ingly paid  no  attention  to  the  distress  signals 
that  were  given  about  the  time  tbe  emergen- 
cy brakes  were  applied.  This  evldenoe  ne- 
cessitated a  submission  to  the  jury,  as  was 
done,  as  it  raised  the  question  of  whether,  aft- 
er the  discovery  of  the  presence  of  the  dece- 
dent on  tbe  track,  ordinary  care  was  used  to 
avoid  injuring  him.  For  example,  in  Wil- 
liamson &  Pond  Creek  R.  Co.  v.  Charles* 
Adm'r,  168  Ky.  41,  181  S.  W.  614,  we  said: 

"It  fs  quite  tme  that  this  coart  has  held  in 
a  number  of  cases  that  where  the  presence  of 
one  is  discovered  on  a  track  ahead  of  a  train 
that  it  does  not  devolve  upon  those  in  charge 
of  the  train  to  immediately  stop  it  or  even 
slacken  its  speed,  the  trainmen  having  the  right 
to  assume,  under  ordinary  conditions,  that  the 
person  would  leave  tbe  track  before  the  train 
reached  him;  but  it  has  also  held  that  it  is  a 
qnestion  for  the  jury  to  determine  whether  the 
trainmen  ezerdsed  orduwry  care  to  avoid  the 
injary  after  diacovering  his  presence  on  tbe 
track." 

This  Is  the  question  In  the  Instant  case. 
It  was  for  the  jury,  under  the  clrcunrgtances 
presented  by  the  record,  to  say  whether  the 
enfdneer  exercised  ordinary  care  to  avoid  the 
injury  after  he  was  aware  of  decedrat's  pres- 
ence and  demeanor  on  the  track. 

Instruction  No.  1,  of  whlcii  chief  complaint 
is  made,  is  a  clear  statement  of  the  law  gov- 
erning this  case.  The  first  part  of  said  In- 
atmction  Is  aa  fctUowi: 

"No.  1.  Gentlemen  of  the  jury,  the  plaintiff's 
intestate,  Condy  Taylor,  was  at  the  time  of  his 
injury  a  trespasser,  and  those  in  diarge  of  tbe 
train  owed  him  no  duty  until  his  peHl  was  ae- 
tnally  discovered  by  them,  and,  although  tbe  en- 
gineer saw  the  decedent  in  front  of  tbe  engine 
at  a  point  so  far  distant  that  he  was  not  in 
any  immediate  danger,  the  engineer  was  not  re- 
quired to  take  steps  to  stop  the  train  or  to 
slacken  Its  speed,  but  had  the  right  to  assume 
that  the  decedent,  with  due  regard  for  his  own 
safety,  would  leave  the  track  in  time  to  avoid 
the  injury.  But  it  was  the  dut?  of  the  engineer 
in  diarge  of  the  train  to  slacken  the  speed  of 
tbe  train  and  use  all  reasonable  means  at  his 
command  to  avoid  injuring  the  decedent  when 
he  became  aWare  that  the  decedent  did  not  in- 
tend to  leave  the  track.** 

Defendant  concedes  the  correctness  of  this 
part  of  Qie  Instruction,  but  Insists  the  court 
erzed  In  InooiporatbiK  in  said  Instruction  0Le 
■ectmd  lltemty  paragraph  thereof,  wUcb  Is 
as  fallows: 

"Now,  If  yon  shall  believe  from  the  evidence 
that  after  the  engineer  in  charge  of  the  train 
became  aware  of  the  &ct  that  the  decadent  did 
not  intend  to  leave  the  track  and  Us  position 
was  dangerous  or  perilous,  and  faOed  to  use  or- 
dinary care  to  avoid  striking  the  decedent,  and 
as  the  result  thereof  he  was  struck  and  killed 
at  a  time  when  he  was  using  ordinary  care  for 
his  own  safety,  then  you  du^t  to  find  Cor  the 
lOaintiff.  Unteas  yon  so  beliera  fran  the  evi- 


dence, then  yon  ooght  to  And  for  tiie  defend- 
ant" 

Hie  vice  of  aiB  criticism  lies  In  the  fact 
that  defendant  Ignores  entirely  the  teatimray 
of  the  witness  Frances  Fanner. 
,  Finding  nothing  in  the  record  anttaorlElnff 
a  reversal  of  tiie  judgment,  same  must  he, 
and  Is  BcconUngly,  affirmed. 


STRINGER  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.  Jane  14, 
1021.  Behearing  Denied  Oct  4,  1921.) 

1.  Indlotmeat  and  lafomatloe  «»I25(47)— 
Indlotment  charging  eaterlng  ef  railroad  ear 
with  Intent  to  steal  held  not  inpllciteas. 

Indictment  charging  defendant  with  break- 
ing and  entering  a  railroaif  car  with  intent  to 
steal,  hi  violation  of  Ky.  St  |  1163,  and  with 
"stealing"  described  property  "of  and  in  tht 
possession  of  a  common  carrier  for  transpor- 
tation," held  not  demurrable,  as  stating  two 
public  offenses,  the  averments  as  to  the  steal- 
ing of  the  described  property  being  insafliclent 
to  charge  the  taking  of  property«  from  a  box. 
barrel,  or  other  padtage  In  tbe  possession  of 
a  eommm  carrier.  In  Tiolation  of  section 
1201b,  and  being  therefore  mere  snrplosage. 

2.  Burglary  «sal 8— Averments  held  not  te 
charge  taklsg  ef  proper^  frosi  eemnoa  oar- 
rler. 

Averments  diarglng  defendant  with  break- 
ing and  entering  a  r^road  ear,  and  ateaUng 
therefrom  described  property  "of  and  iu  the 

possession  of  a  common  carrier  for  transpor- 
tation," held  insuffidest  to  charge  tbe  taking 
of  property  from  a  box,  l>arrel,  or  other  pack- 
age in  tbe  possession  of  a  common  carrier 
with  the  intent  and  purpose  of  appropriating 
the  same  to  tbe  nse  and  benefit  of  the  taker, 
in  violation  of  Ky.  St  |  1201b. 

3.  Indlotment  and  Informatloa  «s>ir9— Sar- 
plusage  stricken  on  timely  motion. 

In  prosecution  for  breaking  and  entering 
a  railroad  car  with  Intent  to  steal  property 
therefrom,  under  Ky.  St  f  1168,  aTennenta  as- 
to  Btealiag  tbe  property,  being  snrplusase, 
might  by  timely  nothm  bare  t>een  stricken 
from  indictment 

4.  Bsrglary  <m45— Evidesce  baM  snflteleet  for 
jary  In  preseostien  for  eaterlng  rallread  ear 
with  Intent  te  steal. 

In  prosecution  for  breaking  and  entering 
a  railroad  car  with  intent  to  steal,  in  viola- 
tion of  Ky.  St  f  1163,  evidence  corroborative 
of  the  testimony  of  an  accomplice  held  suffi- 
cient, under  Cr.  Code  Prac.  {  241,  to  warrant 
submission  of  case  to  the  jury. 

5.  Berglary  «»4l  (4)— Entering  of  railroad  oar 
with  Intent  to  steel  miqr  be  established  by 
olronmstantlal  evldenoe. 

The  breaking  and  entering  of  a  railroad 
car  with  intent  to  steal  property  therefrom  in 
violation  of  Ky.  St  |  1168,  may  be  establiahed. 
by  eimunstantial  evidence. 
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6.  Crlnlail  law  ^»444— WfitD  oaa  la  eharsa 
of  raoonli  may  testify  a«  to  entry  nade  by 
abseot  tr  deceased  subsidiary  employee. 
One  in  charge  of  the  records  of  an  office, 
who  can  state  that  an  entr;  was  made  in  the 
regular  course  of  business,  by  an  employee 
whose  handwriting  he  knows,  can  testify  con- 
'ceming  such  a  record  by  showing  that  the  per- 
son is  dead,  or  is  absent  from  the  atate,  or 
that  Ua  wbereabonts  Is  anknown,  withoat 
showtnir  tiiat  raeb  person  clandestinely  left 
tfca  stato^  or  la  at  the  time  eooceallnc  himself 
to  avoid  aerviee  of  procesa. 

Appeal  from  Circuit  Court,  Boyle  Coan^. 

Nelson  SMnVer,  Jr.,  was  convicted  of 
breaking  and  entering  a  railroad  car  with  in- 
tent to  Kteal  property  of  value  fiierefrom,  and 
he  appeals.  AfBrnred. 

Einf;  STPope,  ot  Lolngtm.  C.  C.  Bagby,  of 
DanTlUer  and  J.  S.  Owal^,  of  Stanford,  for 
appellant 

C1M&  I.  DawMD,  Attr>  QtiOn  m  the  Cook- 
nonvealth. 

SAMPSON,  J.  Appellant  Nelson  String- 
er, Jr.,  was  in  the  employ  of  the  Cin- 
cinnati, New  Orleans  ft  Texas  Pacific  Rail- 
road Company,  In  February,  1920,  as  car 


value  than  $20,  and  said  property  and  car 
being  the  property  of  and  In  the  poaseaelon  of 
the  common  carrier  for  transportation,  nnd 
not  the  property  of  the  d^endant**  which 
was  wholly  snrplusage.  The  sorplua  aver- 
roenta  are  not  sufficient  to  constitute  a  valid 
indictment  nnder  section  1201b  for  taking 
property  from  a  box,  barrel,  or  other  pack- 
age In  tte  possession  of  a  common  carrier 
with  the  Intent  and  purpose  of  appropriat- 
ing the  same  to  the  use  and  tteneflt  of  the 
taker.  The  indictment,  while  prolix,  Is  not 
dnplldtous  nor  subject  to  demurrer,  though 
appellant  might  by  timely  motion  hare  caua-. 
ed  the  surplus  words  to  have  been  stricken 
therefrom.  Commonwealth  t.  Ii.  &  N.  R,  Co., 
191  Ky.  634,  231  8.  W.  236. 

[4,  S]  It  is  earnestly  insisted  that  the 
trial  court  should  have  sustained  the  appel- 
lant's motion  to  instruct  the  jury  to  find  him 
not  guilty.  This  Insistence  Is  based  upon 
the  assumed  absence  of  evidence  of  a  break- 
ing  and  entering  of  the  railroad  car.  No 
witness  testifies  that  Stringer  either  broke 
or  entered  the  car  from  which  the  cigarettes 
were  taken,  but  the  evidence  abundantly 
proves  that  the  car  was  closed  and  sealed 
when  it  arrived  In  the  Danville  yards;  that 
^  a  short  time  thereafter  the  seal  was  broken, 
inspector  at  Danville.    While  so  engaged '       t^e  car  was  open ;  that  about  daylight 


a  quantity  of  dgarettes  were  taken  from  a 
Baltimore  ft  Ohio  car  whidi  had  been  brok- 
en open  in  the  Danville  yards  in  the  ear^ 
1y  hours  of  the  morning  of  February  23. 
He  was  Indicted  for  the  crime,  and  by  a  jury 


Stringer  and  another  person  drove  an  autt>- 
moblle  loaded  with  Camel  cigarettes,  which 
were  afterwards  Identified  as  coming  from 
the  car,  to  the  house  of  Ooode,  and  left  them 
In  his  coalhonse.    Without  considering  the 


fbund  guilty,  and  his  punishment  fixed  at  evidence  of  McKenzie,  the  aCamiplice.  the 
three  years  confinement  In  the  state  penlten- 1  evidence  is  sufficient  to  support  the  Infer- 
tlary.  Judgment  being  entered  on  the  vm>  ]  ence,  deduction,  and  belief  in  the  minds  of  a 
diet,  Stringer  prosecutes  this  appeal.    The  jary  that  appellant  Stringer,  In  whose  pos- 


facts  In  this  case  are  almost  identical  with 
those  proven  in  the  case  of  Shuttles  r.  Com- 
monwealth, 190  Ky.  176,  227  S.  W.  154.  The 
grounds  upon  which  he  relies  for  a  reversal 
of  the  judgment  are:  (1)  The  Indictment 
states  two  public  offenses;  (2)  the  court 
erred  In  overruling  appellnnt's  motion  for  a 
peremptory  Instruction  to  find  him  not  guil- 
ty; and  (3)  the  trial  court  Improperly  admi^ 


session  the  cigarettes  were  first  found,  was 
the  one  who  bn^  and  entered  the  railroad 
car,  for  such  a  crime  is  aa  susceptible  of 
establishment  by  dreamatantial  evidence  as 
is  any  other  <!hai^. 

The  accomplice,  HcKensle,  testified  ttiat 
he  saw  Stringer  and  a  companion  canylng 
the  boxes  of  cigarettes  from  a  car  in  the 
ndlroad  yards  to  an  aut<nnobIle  whldi  was 


ted  evidence  to  the  prejudice  of  appellant's  j^ter  driven  away  In  the  direction  of  the 
substantial  rights.  k^^ge  of  Goode.   This  evidence  of  the  ae- 

[i-J]  (1)  The  indictment  does  not  state  Lo„,pUce  was  sufficiently  corroborated  and 
two  public  ofTenses,  although  it  contahis  Uipported  by  the  evidence  of  Goode  and  wUfe 
averments  which  serve  no  useful  purpose  in  {to  soataln  a  conviction  under  241  Criminal 
charging  the  crime  for  which  Stringer  was  ,  cod&  Espedally  la  this  true  In  this  case 
prosecuted.  The  Indictment  designates  the  ^here  amellant  Stringer  does  not  undertake 
crlnae  committed  by  Stringer  as  "unlawfully  to  account  for  the  possession  of  the  cigar- 


and  feloniously  and  forcibly  breaking  and  en- 
tering a  railroad  car  with  Intent  to  steal 
pnq>erty  of  value  therefrom."  This  crime  is 


ettes,  but  contmts  himself  with  a  denial  that 
he  had  any  connection  with  them.  If  appel- 
lant had  acknowledged  that  he  took  the  d- 


covered  by  section  1168,  EaitoclEy  Statutes. '  gaiettes  to  the  Goode  home,  but  testlfled  that 
After  stating  the  crime  against  which  the  he  bad  Innocently  purchased  or  otherwise 


statute  is  leveled,  the  Indlctroesit  contains 
the  following:  **And  stealing  property  there- 


obtained  them  from  anotlier,  he  would  have 
been  In  better  condition  to  claim  there  was 


from,  the  said  pn^erty  so  stoloi  being  a  lot  no  evidence  of  a  breaking  and  entry  by  him; 
of  Camti  dgarettes.  of  Tslue  and  of  greater  bnt,  in  tlie  absmce  of  tvuitx  a  showing,  the 
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Snrj  was  forced  to  believe  either  the  evidence 
of  tbe  witnesses  for  the  eommonwealtti  from 
which  the  breaking  and  oitry  of  tbe  railroad 
car  Is  naturally  dednctable,  or  beUeve  the 
appellant,  who  deposed  ttiat  he  did  not  break 
or  enter  the  railroad  car  or  carry  away  tbe 
cigarettes.  The  jury  waa  the  sole  Judge  of 
the  credibility  of  the  witnesses,  and  the 
weight  and  snffldency  ot  the  evidence  under 
snch  drcumstancea. 

The  following  drciimstances:  The  B.  &  O. 
car  of  cigarettes  arrived  sealed  io  the  Dan- 
ville railroad  yards  where  appellant  worked 
and  had  access  to  the  car ;  shortly  after  tbe 
arrival  of  the  car»  and  while  appellant  was 
in  the  yards,  the  car  was  broken  open  and 
the  cigarettes  takm;  Immediately  appelant 
appears  at  tbe  home  of  Goods  with,  an  auto- 
mobile load  oi  cigarettes,  which  be  left  in  a 
coalbouse,  and  departed;  tbd  following  lUght, 
after  urgent  request  Goode  to  ranove 
tbe  dgarettea  from  his  premlsea.  Stringer 
threes  to  take  tbe  dgarettea  away,  and  they 
were  taken  away ;  no  explanatlwi  by  Stringer 
of  where  <»r  bow  be  became  possessed  of  the 
dgarettes  was  given,  but  only  a  denial  that 
be  had  any  connection  with  them— fully  war- 
ranted the  Jury  in  finding  as  a  fact  that 
Stringer  br^  and  entered  tbe  B.  A  O.  rail- 
road car  while  In  the  possession  of  the  com* 
mm  carrier  with  the  intention  of  stealing 
property  therefrom.  There  was  no  other 
fair  or  reasonable  Inference  or  deductlim  to 
be  drawn  from  eucb  evidence,  if  believed,  aa 
it  was  by  tbe  jury.  Onlalnly  anch  evidence 
was  8ufl3d«it  -to  carry  tbe  case  to  the  Jury. 

■[I]  Complaint  Is  made  by  appellant  that 
tbe  trial  court  allowed  a  witness  for  tbe  com- 
numwealth  to  testify  concerning  certain 
tallys  and  mtrles  on  books  in  the  railroad 
offices  of  Kansas  City,  Uo^  relating  to  tbe 
shipment  of  dgarettes  involved,  when  it  is 
admitted  the  witness  did  not  himself  make 
the  entries  or  tallys,  but  the  same  were  made 
by  another  under  tbe  direction  and  supers 
vtdon  of  such  witness,  without  suffldently  ac- 
counting for  the  absence  of  the  person  who 
actually  made  the  entries.  If  tbe  person 
who  made  the  entries  be  dead  or  beyond  the 
Jurisdiction  of  the  court,  and  this  fact  ap- 
pears, the  record  may  be  proven  by  the  one 
in  charge  of  them  by  diowlng  that  the  rec- 
ords were  made  In  the  ordinary  course  of 
business,  contemporaneously  with  its  transac- 
tion, by  an  authorized  agent  or  servant  of 
the  person  carrying  on  the  business.  It  is 
iKmietimes  said  that  such  evidence  Is  <mly 
receivable  when  tbe  person  who  made  tbe 


record  la  eltber  dead  m  baa  abaconded.  The 
evidence  in  this  case  does  not  indicate  tbat 
the  perscm  who  made  ttie  tally  and  entry  is 
dead,  not  that  he  has  ateconded  In  tbe 
ordinary  meaning  of  tbat  term,  but  cmly 
that  said  perwa  had  left  the  oaployment  of 
Che  railroad  company  before  tbe  trial,  and 
bis  whereabouts  was  unknown  to  tbe  agent 
of  tbe  company  who  had  the  company's  reo* 
orda  In  conrt.  The  word  "abscond**  la  too 
harsh  and  narrow  a  turn  to  correctly  define 
the  person  induded  In  tbe  exception  to  tbe 
rule.  Undoubtedly,  tbe  person  in  charge  of 
tbe  records  of  tbe  oOlceAWbo  can  state  tbat 
the  entry  was  made  in  the  rflknlu  course  of 
business  at  the  time  (tf  Its  transaction  1^  an 
emidoy£  whose  handwriting  be  knowa,  can 
t^ify  concerning  such  a  recwd  by  showing 
either  that  the  peraom  is  dead  or  Is  absoit 
from  the  state  vhere  the  trial  is  bad  ot  bla 
wbereaboute  is  unknown  without  showing 
that  such  penun  clandestinely  left  tbe  atate, 
OF  ts  at  llie  time  concealing  bimaelf  so  aa  not 
to  be  served  with  process.  When  tbe  trial 
court  is  satisfied  from  the  evidence  that  the 
person  making  the  entry  Is  absent  from  the 
state  we  bla  whereabouts  unknown.  It  should 
allow  tbe  one  bavlng  the  tecorda  in  charge  to 
tosfclfy  if  -be  can.othwwise  <pialify. 

There  was  no  apparent  effort  on  tbe  part 
of  tbe  commonwealth  to  evade  the  rule  or  to 
avoid  tbe  Introduction  of  tbe  witness  Sdiults, 
who  had  made  tbe  Batty,  and  who  had  testi- 
fied conoenilBg  the  same  recOTds  in  another 
action  commenced  in  tbe  same  court  growing 
out  of  practically  the  aame  facta.  The  at- 
torney for,  the  commoiwealtb  agreed;  at  tbe 
suggestion  of  counsel  for  appellant,  that  tbe 
testimony  of  Sefaults  might  be  read  aa  evi- 
dence in  this  case  Instead  of  introducing 
Murray,  who  did  not  make  tbe  entry,  but  bad 
charge  of  tbe  office  and  records.  Appellant 
did  not  take  advantage  of  the  agreemoit  to 
read  the  evidence  of  Schultz  given  on  a 
tilal  of  a  kindred  aise  as  evidence  In  this 
case.  We  think  that,  under  the  facts  of  tbU 
case^  the  trial  court  properly  allowed  Mur 
ray,  who  bad  charge  of  the  records,  and 
who  testified  tbat  the  same  were  made  by 
Sdiultz,  while  in  the  employ  of  the  railroad 
cfflnpany,  contanporaneously  with  tbe  trans- 
action and  in  the  regular  course  of  business, 
to  introduce  tbe  records  and  teatlfy  concern- 
ing the  8am& 

A  careful  ezamlnatltm  of  the  entire  rec- 
ord discloses  no  err«  prejudidal  to  tbe  sub- 
stantial rights  of  appelant,  and  the  Judgment 
la  afilrmed. 
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BOARD  or  PARENT  MINISTRY  tt  ■!.  V. 
BOHON  tt 

(Court  of  Appeals  of  Kentackf.  May  18, 1921. 

Rebearins  Denied  Oct.  7,  1921.) 

1.  RallBloas  soeteflaa  «»I8— Pamrt  ol»r«h 
bekl  to  hw  w  latantt  !■  f nparty  ttf  looal 
aodety. 

Whera  lelisiona  aodetr  recogniied  the  ao- 
tliority  of  parent  cburcb  in  leUgioaa  mattera, 
«falj,  and  iiA  not  give  to  ancb  parent  clinrcb 
any  Intereat  In  or  voice  In  tbe  management  of 
its  property,  the  parent  chnrch  had  no  Interest 
In  tbe  proper^  of  sneh  religions  aodety. 

2.  Rallgloia  aoefstla*  «=a20  —  Parant  ehuroh 
estopped  from  attaiddm  validity  of  roHolans 
•ociety't  deed. 

Where  minister  of  parent  chnrch,  acting  for 
the  church,  confirmed  deed  executed  by  tratftees 
of  a  branch  of  such  church  by  indorsement  on 
the  deed,  approved  by  the  bead  of  tbe  church, 
and  where  the  ministry  of  parent  church  there- 
after executed  to  grantee  a  quitclaim  deed  con- 
Teying  the  parent  cbardi'a  intereat  in  tbe  prop- 
erty, and  by  letters  to  grantee  confirmed  tbe 
tranaaction,  the  parent  church  could  not  attack 
validity  of  a  deed  of  audi  branch. 

3.  Rellgious  soeletlea  9=>20— Society  held  enti- 
tled to  convey  Its  prei»rty  la  oonsldermtioa 
of  grantee's  agreenMt  to  miUntalB  members 
daring  their  lifetlmsh 

Where  covenant  of  religions  aodety  provid- 
ed that  tbe  property  brought  into  tbe  society  by 
ita  members  should  become  the  property  of  the 
whole  society  as  such,  with  a  several  right  of 
use  conferred  on  each  member,  as  a  member,  so 
long  as  be  remained  a  member,  the  society  hav- 
ing dwindled  to  11  members,  and  having  lost 
much  of  its  property,  and  permitted  remaining 
property  to  deteriorate,  had  the  right  to  convey 
its  property  in  consideration  of  grantee's  agree- 
ment to  support  the  remaining  members  during 
the  rest  of  their  lifetime. 

Appeal  from  Clrcutt  Goiut,  Mercer  County. 

ActloD  by  the  Board  of  Parent  Ministry  and 
others  against  Irene  Bolion,  executrix,  and 
othov.  Judgment  of  dlamissal,  and  plain- 
tiffs appeal.  Affirmed. 

Charles  Carroll,  of  Louls^ille,  B.  T.  Crowe, 
of  La  Orange,  and  R.  L.  Black,  Charles  T. 
Cora  and  J.  F.  Vanarsdall,  all  oC  Harroda- 
burg,  and  Jolm  P.  Parker,  of  Schenectady,  N. 
for  appellants. 

Helm  Bruce  and  Bruce  &  BnlUtt,  all  o£ 
Louisville,  and  C.  B.  Rankin  and  B.  H.  Gi- 
ttier,  both  of  Harrodsburg,  for  appellees. 

QUIN,  J.  The  United  Society  of  Believers, 
commonly  known  as  Shakers,  bad  Its  origin 
In,  France  prior  to  1706.  Their  fundamental 
doctrine  was  that  tbe  second  coming  of 
Christ  was  near.  A  small  society  was  organ- 
ized in  England  in  1747.  Because  of  her  per- 
secution, Ann  Lee  (to  whom,  according'  to 
tbelr  belief,  Christ  bad  revealed  himself) 
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&w.> 

came  to  this  conntry  In  1774.  As  the  result 
of  Ann  Lee's  work,  a  colony  was  organised 
at  Mt.  Lebanon,  N.  X.,  In  1787.  This  became 
the  parent  church,  and  from  it  branches 
were  established  in  many  states.  Head- 
qnarters  for  the  western  country  were  open- 
ed at  Unltm  Village.  Ohio,  in  1805.  The  so- 
ciety in  Kentncky  had  its  beglzmlng  in  Mer- 
cer coonty  In  Angnst,  1805,  at  a  place  appro- 
priately named  Pleasant  Hill.  Here  the  so- 
ciety greatly  prospered,  reaching  the  zenith 
of  its  glory,  power,  and  affluence  at  a  date 
prior  to  1896.  There  were  460  members  in 
the  society  at  one  time,  and  It  had  title  to 
6,000  or  7.000  acres  of  property,  including 
some  of  the  best  land  In  the  county. 

Tbe  history  of  Pleasant  HiU,  the  activities 
and  achievements  of  Its  people,  their  pro- 
found faith  in  God,  and  their  quaint  customs 
make  a  most  interesting  story.  Because  of 
their  emotional  nature,  and  the  fact  that  in 
their  rellgious  service  tbey  were  often  exer- 
cised with  great  agitations  of  body  and 
limbs,  shaking,  running,  and  walking  the 
floor,  with  a  variety  of  signs  and  motions, 
tbey  received  tbe  appellation  of  Shakers. 

The  members  practiced  communism,  and  in 
order  to  oiter  tbe  sacred  privll^ea  of  the 
7burch  relation  they  were  required  to  first 
settle  all  Just  claims  of  creditors  and  flUal 
h^rs,  and  then  followed  a  dedication  and 
consecration  of  their  persons,  services,  and 
property  to  the  pious  and  benevolent  purpoce 
of  the  gospel.  Celibacy  is  a  cardinal  i»lnd- 
pie  (tf  their  belief.  Accessions,  including  chil- 
dren, vere  necessarily  sought  and  obtained 
from  t3ie  outside  Married  persons  could  be- 
come members,  but  tbey  ceased  to  Uve  togeth- 
er upon  joining  tbe  society. 

Tbe  great  prosperity  of  the  colony  was  not 
destined  for  a  long  life  ;  adversity  came,  new 
members  ceased  to  be  taken  In,  former  mem- 
bers were  growing  older,  and  tbe  infirmities 
of  old  age  incapacitated  many  of  them  from 
rendering  any  effective  service.  An  affirm- 
ance by  the  United  States  Circuit  Court  of  Ap- 
peals of  a  Judgment  against  the  society  on  a 
note  executed  by  one  of  the  trustees  necessi- 
tated the  execution  of  a  mortgage  of  their 
property  to  the  Kentucky  Title  Company,  of 
Louisville,  for  ¥30.000.  This  was  in  January, 
1896,  at  which  time  the  society  had  disposed 
of  nearly  one-half  of  its  property  ;  the  mort- 
gage embraced  3,334  acres.  To  lift  this  mort- 
gage considerable  of  the  land  had  to  be  sold. 
Despite  frequent  sales  of  land  to  pay  accru- 
ing debts,  the  property  was  allowed  to  deteri- 
orate, the  fences  were  practically  gone,  the 
bouses  and  bams  in  a  bad  state  of  repair, 
and  tbe  land,  to  use  the  expression  of  one 
I  witness,  "had  been  cultivated  down  to  tbe 
clay."  Truly  pathetic  was  the  situation  that 
I  confronted  those  good  people,  and  gloomy  the 
ioutlo(^  when,  in  September,  1910,  the  re- 
maining covenant  members  of  tbe  society,  11 
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in  number,  held  a  meeting  lotddng  to  Uuir 
fntnre  wtifare.  Folly  cognisant  of  tbdr  dft> 
plonble  condlticm,  and  tluit  It  was  Impera- 
tive Bonte  acUon  be  taken  to  proTide  few  th^ 
snpiKWt,  a  committee  of  tbree  was  appointed, 
with  authority  to  enter  into  each  cmtzacts 
aa  would  guarantee  to  them  proper  support 
and  comfort  dnring  the  ronalnder  of  their 
lives.  This  authorization  Included  the  right 
to  Incumber  or  convey  the  pnqperty. 

Carrying  out  the  Buggeation  of  this  meet- 
ing, the  committer  with  the  assistance  of 
counsel,  decided  the  best  plan  would  be  to 
convey  the  property  to  some  one  willing  and 
able  to  provide  for  them.  Mr.  Oeoi^  Bohon, 
a  noumember  of  the  society,  and  a  leading 
dtlxen  and  banker  of  Harrodsburg,  was  pre- 
vailed upon  to  accept  the  trust  Tixt  proper* 
ty,  consisting  of  l^iOO  acres,  was  ctmv^ed  to 
B^on.  He  took  possession  of  it  and  uiUlar- 
took  the  care  of  the  members  of  the  society, 
who  continued  to  live  on  the  property.  Be- 
tweok  the  date  of  the  amveyauce  and  Octo* 
ber,  1812,  Bohon  expended  a  net  sum  of 
9ao,37U>8  on  the  property.  The  teanafer  of 
the  proper^  resulted  In  p^traeted  litigation, 
this  being  the  third  suit  that  has  found  its 
way  to  this  court. 

Under  Kj.  St  f  823,  tt»  county  superin- 
tendent of  schools  of  Mercer  county  filed  a 
petition  alleging  the  society  had  beat  dla- 
solved,  and  therefore  the  Shaker  property 
had  escheated  to  the  commonwealth.  But  a 
judgment  d^it^'—'ng  the  potion  was  af- 
firmed on  appeal.  Adams  v.  Bohon,  Bx'x, 
176  Ky.  66,  196  S.  W.  106,  Wherein  It  was 
held  that  the  statute  under  which  It  was 
sought  to  escheat  the  property  expressly  ex- 
empted the  society  from  its  opwatlons. 

In  Easum  v.  Bohon,  Ex'x,  180  Kj.  461,  202 
S.  W.  901,  li.  B.  A.  1918D,  1144,  It  was  alleged 
1^  society  was  a  pur^y  charitable  Institu- 
ti<m,  whose  purposes  and  objects  had  failed, 
and  that  the  conveyance  to  Bohon  had  effect- 
ed Its  dlssolntlon;  hence  it  was  sought  to 
have  an  accounting  and  distribution  of  the 
property  to  the  members  living  at  tlie  time 
of  the  dissolution,  and  to  the  descendants  of 
the  deceased  members.  The  petition  in  ftAa 
suit  was  likewise  dismissed. 

The  present  suit  was  instituted  by  the 
Board  of  Parent  Ministry  of  the  United  Soci- 
ety of  Believers  and  others,  to  set  aside  the 
deed  to  Bolwn  on  the  ground  that  It  was  ob- 
tained by  fraud,  and  without  authority,  A 
like  order  was  asked  in  regard  to  a  deed 
from  Bohon  to  Pennebaker,  executed  in  1913, 
and  of  a  quitclaim  deed  from  appellants  to 
Bohon  in  1912.  It  was  alleged  the  deed  to 
Bohon  effected  a  dlssolutton  of  the  society, 
and  therefore  the  Shaker  property  reverted 
to  appellants  for  the  benefit  of  the  various 
Shaker  societies  In  the  United  States.  Upon 
final  hearing  this  petition  was  Olsiulssed,  and 
this  appeal  followed. 

It  la  urged  that,  under  the  covenants  of 
the  sodety,  property  is  not  hdd  for  any  tor 


dividual,  nor  owned  1^  any  brandi  of  tbe 
sodeCy,  but  Is  a  consecnted  whole  devoted 
to  the  sodety  as  a  whole,  and  upon  the  dls* 
solution  of  any  branch  or  colony  all  prop»ty 
held  by  it  reverts  to  the  Parent  BDnistry. 

Aside  from  a  recognition  of  the  Ht 
anw,  N.  T..  society  as  the  Mother  Ohnidi, 
an  occasional  reference  to  It  in  the  records 
kept  by  the  three  colonies,  to  wit,  Pleasant 
Hill,  Mt  Lebanon,  ifnd  UiUon  Village,  and  toe 
evidence  of  certain  reports  made  to  Hie  par- 
&it  society,  we  find  nothing  to  indicate  that 
appellant  sodety  has  any  ri^t  title.  Interest, 
or  claim  In  or  to  any  <»f  the  projierty  owned 
by  the  Mercer  coun^  Shakers.  Beginning  as 
far  back  as  1821,  In  the  conveyances  of  all 
property  purchased,  tiie  grantee  is  designated 
as  the  "Sodety  at  Pleasant  HUl,"  in  Mercer 
county,  nor  do  the  deeds  cmtaln  auf  refers 
ence  to  or  Intimation  of  any  interest  on  the 
part  cf  any  one  else; 

Li]  BeoognidMi  <d  the  parent  church  at  Mt 
Ldianott  and  of  the  Oentral  C'lnrdi  at  Union 
Village  in  no  <irtse  derived  Che  Pleaunt  HIU 
sodety  of  the  r^ht  to  acquire^  own,  or  diB> 
pose  of  property  in  its  own  right  .  The  au- 
thority and  leadership'  at  tliese  two  sodeties 
seems  to  have  been  recognised  and  acknowl- 
edged solely  in  sidritual  matters.  There  is 
nothing  to  indicate  any  cootnl  or  direction 
over  the  Pleasant  Hill  society  in  matters 
temporal.  The  Pleasant  Hill  colony  bought 
and  sold  property  without  the  consent  or  ob- 
jection of  the  two  senior  sodedea. 

In  a  circular  eidstle  sent  to  all  the  aodetles 
from  Mt  Xidiamm  in  1828,  aroears  this  sig* 
nlflcant  stotement: 

*****  And  oar  matnal  faith  and  love  are 
the  only  bonds  of  union  tliat  have  been  foaad 
necessary,  so  far  as  regards  our  relation  to  God 
and  each  other  as  a  separate  and  peculiar  peo- 
ple." 

And  In  the  same  document  we  find : 

*  *  Hence  it  becomes  InAspensOtly  nec- 
essary that  our  temporal  interest  be  secured  ia 
the  hands  of  trustees;  •  •  «•• 

A  very  strtemn  ceremony  usually  attoided 
the  rievatlon  of  a  member  to  the  Important 
office  of  trustee.  He  was  required  to  execute 
a  declaration  of  trust  in  conformity  to  ti» 
provisions  of  '*the  covenant  and  ctmstltutlim 
of  the  United  Sodety  of  Believers,  ctunmonly 
called  Shakers,  at  Pleasant  Hill,  in  the  coon- 
ty  of  Mercer,  and  state  of  Kentocky.** 

Of  the  three  trustees  at  the  time  of  the 
conveyance  to  Bohon,  one  (F.  W.  Fennebako-) 
was  Inducted  Into  office  in  1901.  He  became 
a  trustee  of  the  churdi  and  society  at  Pln»- 
ant  HIU.  Aa  sndt  he  was  to  hold,  manage 
and  Improve  the  temponl  property  itf  said 
church  and  sodety  for  Ite  use  and  benefit  and 
to  buy,  sell,  and  transact  business  in  b^balf 
of  same.  The  Investiture  was  of  the  legal 
title  to  all  the  property  belonging  to  said 
church  and  sodety.  And  so  throughout  the 
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entire  instrmnent  tbe  repeated  nas  of  the 
participial  adjective  '*aald*'  conld  refer  to 
none  otiiertban  tbe  PleaaaDtHUlsodety.  Of 
tills  branch  alone  were  they  tmsteaa. 
.  Tbe  Mercer  connty  society  entered  into  a 
church  covenant  or  consUtstlon  in  1S14»  but, 
as  their  written  agreements  were  not,  Uke 
the  laws  of  the  Hedes  and*  Persians,  nnalter- 
able,  thia  covenant  waa  tdiaugad  fmm  time 
to  tlmew  Otbm  vere  execated  In  18S0  and 
ISM.  It  is  upon  these  covenants  that  snc^ 
stress  is  placed  by  oonns^  for  appdlants  to 
sutwtantiate  their  claims  In  the  present  siUt  i 
but,  from  a  study  of  these  docnmeots,  ire  are 
unable  to  asree  witib  oounsd  at  to  tiMir  In- 
terpretation and  construction  thereoL  This 
conclusion  is  exonpllfied  in  the  preamble  to 
the  covenant  or  -constitution  of  18M,  which 
reads : 

"We  the  brethren  and  sisters  of  the  United 
Society  of  Believers  (called  Shakers),  residing 
in  tbe  county  of  Hercer  and  state  of  Eentucfcyt 
bcinv  eoDBected  together  aa  a  religiona  and  ao- 
dal  community,  distinfuiahed  by  tiie  name  and 
title  of  the  Church  of  the  United  Society  at 
Pleasant  Hill,  which,  for  many  years,  has  been 
established  and  in  succeasful  operatiou  under 
the  charge  and  protection  of  the  ministry  and 
eldership  thereof;  feeling  the  importance  Dot 
only  of  renewing  and  confirming  our  splritaal 
covenant  with  Ood  and  each  other,  but  also  of 
renewing  and  improving  our  social  compact, 
and  amending  tile  written  form  thereof,  do 
make,  ordain  and  declare  the  foUowiag  articles 
of  agreement  as  a  summary  of  the  principles, 
rules  and  regulations  establiabed  in  tiie  church 
of  said  United  Society  which  are  to  be  kept  and 
maintained  by  as,  both  in  oar  collectiTe  and  in; 
dividual  eapacitiea,  as  a  covenant  or  constitu- 
tion, which  ahall  atand  as  a  lawful  testimony  of 
our  religious  aasodation  before  all  men,  and  in 
all  caaea  of  question  and  law,  relating  to  the 
possession  and  improvement  <^  our  united  and 
consecrated  InterMt,  propnty  and  estate." 

Acimowledgmentctf  ttiemlpifltryat  Mt  Leb- 
anon as  the  geoenl  center  of  union  Is  fbund 
in  artlde  1,  i  2.  But  throughout  the  tttire 
docnmait  this  recognition  of  tbe  ministry,  as 
before  suggested,  seems  to  Imve  rtfoence 
only  to  file  ^rltnal  ud  primaiy  authority 
of  the  sodety  or  community  in  all  mattes 
pertaining  to  the  ministerial  oflBce.  Visiting 
brethren  frmn  the  Hottter  Church  and  from 
the  society  at  Union  Village  would  oftentimes 
be  present  and  preside  over  the  meetings  at 
Pleasant  Hill.  But  nowhm  do  we  find  in  the 
well  and  neaUy  bept  reccvds  of  the  societies 
anything  indicating  that  elthor  the  parent  so- 
ciety or  the  one  at  Union  ViU^  had  ai^t 
wliatever  to  do  with  the  pr(verty  b^oi^ing 
to  the  Hercer  county  cf^ony.  It  la  admitted 
in  appellants'  brief  that  no  question  waa 
raised  by  the  Parent  Ministry  in  r^ardtothe 
disposltton  of  property  by  the  Pleasant  HUl 
society  until  tbe  conveyance  to  Bohon.  This, 
is  explained  by  the  fact  that  when  those  sales 
were  madv  the  sod^  was  a  gt^ng  concern, 
and  the  sales  and  conveyances  were  within 
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the  ordinary  oonrsa  at  butfness^  and  did  not 
afEect  the  integrity  of  the  sodetyt  aa  tlie  pro- 
ceeds of  said  sales  were  used  fertile  benefit  of 
the  society  as  a  whole.  But,  as  we  take  it, 
the  deed  to  Bohon  was  for  no  other  purpose 
than  f<nr  tiie  protection  and  welfare  of  the 
society  as  a  whtda  The  only  instances  giv- 
ing any  color  to  ttie  reco^tion  of  appel- 
lanto'  claim  of  an  Interest  of  the  parent 
church  In  the  Pleasant  Bill  property  la  found 
in  the  mortgage  to  the  Kentucky  Title  Com- 
pany,  and  tlie  later  conveyance  to  Caatia- 
mann.  In  which  the  title  company  Joined.  It 
la  tbertin  recited  that  the  sodeties  at  Mt  Leb- 
anon and  Union  Village  gave  fbdr  sanction 
and  approval  to  these  transactions;  but  tbls 
was  manifestly  for  no  other  purpose  than  to 
satisfy  the  demands  of  the  title  company, 
which,  aa  a  matter  of  precaution  and  protec- 
tion aa  its  part,  required  this  to  be  do^e. 
Other  than  the  deed  to  Bohon  the  records  of 
the  Parent  Ministry  fail  to  show  any  other 
Instance  where  notice  ws  taken  of  any  of 
the  real  estate  transactions  of  the  colony  In 
Mercer  county. 

As  we  take  It,  the  ration  of  the  local 
branches  of  the  Center  of  Union  and  the  par- 
ent society  Is  strikingly  similar  to  that  of  the 
Methodist  church,  wiilch  has  its  general,  an- 
nual, district,  and  church  conferences,  the 
first  named  being  the  final  authority  in  mat- 
ter pertaining  to  the  church  government  anil 
discipline.  Methodism  Is  divided  into  a  num- 
ber of  annual  conferences,  each  of  which  is 
presided  over  by  a  bishop,  elected  by  the  gen- 
eral conference.  These  annual  conferences  in 
turn  assign  to  the  several  churches  the  pas- 
tors for  the  succeeding  conference  year. 
While  the  annual,  as  well  as  tbe  district,  con-' 
ferences  may  own  property  such,  for  example, 
as  an  orphanage  or  a  district  parsonage,  and 
while  the  authorUy  of  tbe  bishop,  presiding 
elders,  and  superior  conferences  in  all  matters 
disciplinary  and  governmental  is  fully  recog- 
nised and  reflected  by  the  local  diurcbes, 
no  authority  other  than  the  local  diurch  has 
any  voice  In  the  management,  control,  or  dls- 
po^tloo  of  Ito  chnrdi  pnqiwty,  title  to  which, 
under  the  law  <tf  the  cburdi,  la  vested  in 
trustee. 

[2]  But  If  fliere  was  any  doubt  (finA  we 
entertain  none)  about  tiie  condosian  we  have 
readied  to  the  effect  that  appellants  have 
no  claim  or  Invest  la  the  proper^  at  Pleas* 
ant  Hill,  this  doubt  would  be  dispelled  by 
two  events  that  to<A  place  subsequent  to  the 
execution  of  the  conveyance  to  Bohon. 

First  In  Octob»,  1912,  pursuant  to  a  tele- 
gram from  Joseph  Holden,  thm  the  first  in 
tbe  order  of  the  ministry  of  the  Mother 
Oburch,  B<rtion  met  BcAAm  at  CIndnnati  for 
a  ctmference,  and  as  a  result  of  that  ccmfer- 
ence  there  was  indorsed  upon  the  original 
deed  from  the  trustees  of  the  Pleasant  Hill 
sodety  to  Qemrge  Bohon  this  statemoit,  to 
wit: 
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"The  foregfoing  contract  and  deed  of  sale  be- 
tween  Oeorge  Bobon  and  the  Bociet;  of  Shak- 
ers at  Pleasant  Hill,  Kentucky,  is  hereb;  rati- 
fied and  confirmed  this  18th  of  October,  19X2. 
Joseph  Hold.en.  for  Central  Miuistij  of  ML 
Lebanon,  N.  T." 

This  visit  was  reported  to  the  Parent  Min- 
istry. Apprised  of  the  sale  to  Bohon,  the 
he^id  of  the  parent  church  assented  to  and 
approved  of  the  conveyance.  Certainly  no 
one  at  the  time  entertained  any  Idea  of  mak- 
ing claim  to  the  property. 

Second.  Mindful  of  the  fact  that  the  Ken- 
tucky Title  Company  had  required  the  Parent 
Ministry  to  give  Its  consent  to  the  execution 
of  the  mortgage  to  it,  and  with  the  evident 
purpose  of  trying  to  avoid  any  possible  claim 
of  title  or  interest  In  or  to  the  property  on  the 
part  of  that  society,  such,  for  example,  as  is 
being  made  In  the  instant  suit,  Bohon,  in  Se]>* 
temher,  1910,  mailed  to  the  Parent  Ministry 
a  quitclaim  deed  to  the  property  conveyed  to 
him  by  the  Pleasant  Hill  society.  This  quit- 
claim deed  was  executed  November  16,  1012, 
by  Joseph  Holden,  Harriet  BuUard,  and  M. 
Catherine  Allen  for  the  ministry  of  the  Home 
Society  at  ML  Lebanon,  and  in  it  the  first 
parties  ratify  and  confirm  said  conveyance 
to  BohoD  and  quitclaim  any  and  all  rights  of 
the  first  parties  to  the  property  conveyed, 
and  upon  the  terms,  conditions,  and  stipula- 
tions contained  in  the  said  deed.  Letters  con- 
firmatory of  this  transaction  were  later  writ- 
ten by  Holden  to  Bohon. 

Thus  It  seems  that,  not  only  In  the  Indorse- 
ment on  the  deed  itself,  and  in  the  quitclaim 


Kentuoklans  to  do  that—to  waak  to  lo  away 

anywhere." 

It  ia  rather  sJgnificazit.  too,  Out  wben  Elder 
Holden  returned  from  his  oonferenoe  with 
Bohon  at  dndBnatl,  and  before  the  qnltdaim 
deed  was  signed,  he  told  Ub  people  that  the 
place  at  neasant  Hill  warn  run  down,  and 
very  nach  ont  ot  repair;  that  tbe  people 
were  absolntely  helidesa.  and  miut  be  cared 
for.  He  also  reported  a  atatement  of  Bobon 
tbat.  If  he  CB<Aimi)  was  reimbursed  fOr  what 
he  had  txpea&eA  In  repairs  and  in  caring  for 
the  remaining  Shakers,  and  was  paid  the 
mm  of  (10,000  due  him  for  money  loaned  the 
Pleasant  Hill  Shakers  prior  to  the  convey- 
ance, he  would  be  glad  to  convey  the  proper- 
ty to  the  Parent  Ministry,  If  tb^  would  prO' 
vide  a  caretaker  for  the  rttnalnlng  members, 
and  see  that  they  had  a  req>ectablo  bnriaL 
This  offer  ms  never  acc^ited. 

In  Ifarch,  1A13;  Bohon  and  w!f6  con- 
veyed to  W.  F.  Pennebakw,  trustee  for  Sarah 
E.  P^ebaker  and  three  others,  all  ot  the 
grantees  being  members  of  the  sodety,  576 
acres  <xf  tbe  land  B6Sum  had  received  in 
upon  the  conditton  that  Pennebaker  wonld 
carry  ont  the  undertaking  of  Bohon's  agree- 
ment as  to  the  care  and  proTlMona  of  those 
named.  Bohon  retained  the  remaining  por- 
tion of  the  property,  uid  undertook  the  care 
of  the  remaining  Shakers,  ot  whom,  at  tbe 
time  the  proof  was  taken,  tiiere  was  but  one. 
Sister  Mary  Settles;  W.  F.  Pennebaker  be- 
ing tbe  sole  survivor  of  those  be  (Penne- 
baker) had  agreed  to  care  for.  Sister  Mary 
says  the  pet^le  have  been  very  kind  to  her, 
deed,  but  in  the  letter's  last  mentioned,  thej**'^*  board  Is  furnished,  likewise  her 
parent  society  fully  recognized  it  had  no  clothing,  and  that  she  has  a  maid  to  take 


claim  or  interest  in  or  title  to  said  property, 
or  if  It  did  they  were  willing  to  and  did  en- 
deavor to  waive  and  conv^  any  such  claim 
or  title  in  tbe  Mercer  county  land.  Further- 


care  of  her.  This  indicates  that  the  agree- 
ment to  provide  for  the  comfort  and  welfare 
of  these  unfortunate  people  has  been  folly 
and  faithfully  kept 


more,  it  appears  that  when  the  Pleasant  Hill  >  [S]  Gass,  etc.  y.  WiUiit^  et&.  2  Dana,  170. 
colony  was  In  financial  straits  they  applied  2A  Am.  Dec.  446,  was  «  proceeding  instituted 
to  the  Parent  Ministry  for  succor,  but  this  by  two  seceding  members  of  the  Pleasant 
was  denied  them,  and  th^  were  told  to  man- 1  Hill  society  for  the  poipooe  of  obtatolng  a 
age  their  property  to  the  best  advantage  nn-  diviidon  of  the  israperty  and  having  thalr 
der  the  drcomstances.   Before  the  convey-  shares  allotted  to  them,  and  it  was  held  that 


ance  to  Bohon,  they  again  ai^lled  to  the 
ent  Ministry  for  help,  and  it  was  again  re- 
fused, ttiou^  at  this  time  the  Parent  Ministry 
suggested  they  wonld  remove  all  the  remain- 
ing mmbers  of  the  Mercer  county  society  to 
other  colonies,  sell  tbo  propertyi  pay  tbe 
d^ta,  and  give  to  the  sod^  any  surplus  that 
might  remain,  but  this  tbe  Local  society  was 
unwilling  to  do.  Pleasant  mil  was  their 
home,  and  Uke  the  Moabltess  Buth,  Hie  exemp- 
lary daus^ter-in-law,  Oiey  wanted  to  die  and 
be  buried  In  the  land  of  thdr  adoption.  ^Qw 
thought  of  a  removal  to  other  places  wns. 
abhorrent  to  thou.  It  is  testified  that  whrai 
these  terms  were  submitted  th^  became  hys- 
terical; they  could  not  bear  the  thought  ot 
leering  Pleasant  BUL  As  one  of  tbe  two 
survivors  expresses  It,  "all  were  too  mudi 


the  Import  of  article  8  of  the  covenant  was 
that  property  twought  In  by  any  members 
should  become  the  propearty  of  the  whole  so- 
dety as  such,  with  a  several  right  of  use 
conferred  on  each  manber.  as  a  member,  and 
by  consequence  only  whilst  or  so  long  a^  be 
remained  a  member.  This  statuamt  la  tbe 
bada  of  the  argoment  In  tbe  i^esrait  case 
that  the  trustees  had  no  power  to  convey  the 
pcopnty  for  the  indlvidoal  bentf t  of  the 
members,  and  that  this  was  the  effect  of  the 
conveyance  to  Bobon.  But  the  BoboD  deed  was 
not  different  from  tbe  many  otbar  deeds  that 
had  bean  executed  by  tbe  trustees  to  others. 
Vaxious  tracto  ot  land  had  been  ccmveired 
year  after  year  for  the  sole  purpose  of  pay- 
ing the  debta  of  the  aode^,  and  toii^vlde  a 
soitable  maintenance  for  the  meatbers.  Tbls 
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was  tbe  exprew  purpose  of  tbe  BtHum  deed. 
It  Is  BO  recited  In  the  deed  Itselt  At  the 
ttme  tbts  deed  was  executed  tbe  society  was 
indebted  to  Bobon  In  the  anm  of  $10,000.  Not 
only  did  Bolion  agree  to  provide  for  tlie  mem- 
bers so  long  as  they  lired,  and  also  cove- 
nanted to  see  that  they  were  given  a  suitable 
bnrlal.  but,  as  a  further  consideration,  he 
set  aside  the  sum  of  ¥6,000  to  be  used  by 
them  for  such  purposes  as  tbey  might  desire. 
The  conveyance  to  Bobon  was  as  much  a  con- 
veyance by  the  society  for  the  society  as  any 
other  convej'ance  during  the  esietaica  of  the 
society  at  Heasant  Hill,  and  we  can  see  no 
difference  in  effect  between  this  deed  and 
tbe  others. 

Tbe  proceeds  of  any  conveyance  by  tiie 
society  would  necessarily  Inure  to  the  benefit 
of  tbe  members  of  the 'society,  and  that  is 
what  happened  ^en  tbe  property  was  con- 
veyed to  Bobon.  It  was  for  tbe  protection, 
rare,  and  welfkie  of  tbe  society  or  the  Indi- 
viduals composing  it — they  were  one  and  the 
same,  and  as  such  it  was  not  contrary  to 
the  society's  covenants  or  constitution.  Tbe 
conveyance  to  Bobon  was  but  another  way 
of  providing  for  the  matntwianoe  of  the  aged 
apd  practically  helpless  mMnbers.  Indeed, 
a  conveyance  by  pieoenual  would  have  {^ved 
no  assurance  the  property  would  bold  out 
to  tbe  end  for  tbe  sast^iftnce  of  tbe  last 
survivor.  Under  the  deed  to  Bobaa  the  gran- 
tors and  members  amply,  wis^,  and  pru- 
dently provided  against  Uiat  proverbial  rainy 
day  that  th^  felt  was  sure  to  come  sooner 
or  later.  There  Is  no  semblance  of  fraud  In 
the  obtalnment  of  the  Bobon  deed. 

On  the  whole  case,  we  are  satisfied  that 
appellants  had  no  right,  title,  interest,  or 
claim  In  or  to  any  of  the  prt^ierty  of  tbe 
Pleasant  BlU  society.  Entertaining  this 
view.  It  mcessarlly  follows  the  lower  court 
did  not  err  in  cndering  a  dismissal  of  tSie 
petition.  The  Judgment  is  aocordli^y  af- 
firmed. 


BROWNING  et  ox.  V.  MARSHALL  et  al. 

(Court  of  Appeals  of  Kentacky.  May  31, 
1921.) 

Advene  posseesioa  ^985(4)— Strip  held  act 
adversety  held. 

In  action  wherein  plaintiffs  prayed  to  be 
adjudged  owners  of  strip  of  land  in  controver- 
sy, evidence  held  to  show  that  defendants  did 
not  bold  the  land  adversely,  but  ander  an 
agreement  to  move  the  fence  to  the  proper 
place. 

Appeal  Sun  Gircnit  Oonrt,  Pendleton 
County. 

Suit  by  Ira  Marshall  and  others  against 
N,  O.  Browning  and  wife.  Judgment  for 
plalntfffa,  and  defendants  appeal.  Affiimed. 


John  B.  Colvin,  of  Falmouth,  and  Leslie 
T.  Appl^te,  of  Covington,  for  appellants. 

A.  EL  Barker,  of  Falmoutli.  and  11  C.  Swlh- 
ford,  of  CyntUana,  for  appellees. 

TtJBNEB,  O.  Prior  to  Movember,  3013, 
W.  R.  MarahaU  was  tb»  owner  of  a  tract  of 
119%  acres  of  land  oa  Ucking  river  In  Pen- 
dleton county.  Adjoining  his  said  farm  on 
the  northwest  appellants,  Browning  and  wife, 
owned  a  tratd  of  land.  In  November,  1013, 
Marshall  conveyed  his  tract  of  land  to  Dennfe 
Washburn.  For  some  years  prior  to  that 
time  the  dividing  fence  between  the  Marshall 
and  Browning  farms  had  been  very  poor, 
and  In  'fact  at  places  there  were-  gaps  or 
openings  In  it.  and  It  afforded  no  protection 
to  either  from  the  stock  of  tbe  other.  But 
It  is  claimed  by  appellees  that,  a  year  or 
two  before  the  conveyance  to  -WaRhburn. 
Marshall  and  Browning  bad  entered  Into  an 
agreement  by  which  Browning  might  erect  a 
temporary  feqce  at  a  place  known  by  them 
not  to  be  on  the  true  line,  so  that  Browning 
might  get  the  benefit  of  his  paRtiirage  and 
turn  his  stock  out  on  hts  side;  and  tbts  agree- 
mait  as  alleged.  Involved  a  temporary  In- 
closure  by  Browning  of  a  small  strip  of  Mar- 
shall's farm,  approximately  an  acre  or  an 
acre  and  a  half,  and  It  was  agreed  that  later, 
when  a  permanent  fence  ahoeld  be  made,  it 
was  to  be  pat  upon  tbe  true  line. 

At  the  time  of  the  conveyance  by  Marshall 
to  Washburn  it  was  pointed  out  to  the  latter 
that  the  temporary  fence  was  not  on  the  cor- 
rect line,  and  Marshall  informed  Washbum 
of  tbe  agreement  between  htm  and  Brown- 
ing. Thereafter  Washburn  demanded  of 
Marshall  that  be  put  him  In  possession  of  thts 
strip  of  land,  which  be  had  conveyed  him  by 
warranty  deed,  whereupon  Marshall  demand- 
ed of  Browning  that  he  place  the  fence  upon 
tbe  true  line,  which  Browning  at  the  ttme, 
according  to  the  platntlff*B  contention,  agreed 
to  do.  The  matter  thus  ran  on  until  lOlS, 
when  W.  B.  Marshall  died,  and  thereafter 
his  heirs  or  devisees,  joint  appellees  her^n 
with  Washburn,  made  a  similar  demand  upon 
Browning,  and  at  that  ttme  it  was  agreed 
betn-een  them  and  Browning  that  a  survey  of 
the  line  between  the  two  farms  should  be 
made,  and  that  he  would  abide  by  the  result 
of  that  survey,  and  move  tbe  fence  if  tbe  sur- 
vey showed  that  as  then  constructed  it  was 
not  on  the  true  line. 

This  is  an  equitable  action  by  tbe  chlldrrai 
of  W.  R.  Marshall  and  Wasbbum,  praying 
that  tbe  latter  be  adjudged  the  owner  of  the 
strip  of  land  in  controversy,  and  that  his 
title  tliercto  be  quieted,  and  that  the  defend- 
ants be  required  to  put  tbe  fence  on  the 
true  line.  The  answer  was  a  traverse  of  the 
allegations  of  the  plaintiflb'  pludings,  and 
in  a  separate  paragraph  It  was  pleaded  that 
at  the  time  of  the  conveyance  from  W.  R, 
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Marsball  to  Watihbum  tlie  defendants  wen 
In  tiie  actual,  open,  adverse  possession  of  the 
strip  of  land  In  controversy,  and  had  the 
same  inclosed,  and  tbat  therefore  the  deed 
from  Marshall  to  Washbam,  In  so  far  as  it 
embraced  this  str^  of  land,  was  diamper- 
toos  and  void.  The  plaintiffs  by  r^Iy  daiied 
the  adverse  holding  ot  the  Brownings,  and 
alleged,  ta  substance,  that  their  holding  was 
under  the  agreement  betbre  mentioned,  and 
was  tfaer^ore  not  adverse  to,  but  friendly  to, 
the  title  of  W.  B.  Marshall,  and  was  In  law 
and  in  fact  the  posaesdtm  of  W.  B.  MardiaU. 
The  circuit  court  adjudged  Waahoum  to  be 
the  owner  of  the  strip  of  land  In  omitroversy, 
and  ordered  the  defendants  to  place  the  fence 
upon  the  true  line,  and  from  that  Jndgment 
Uiey  have  appealed. 

Without  going  Into  detail.  It  may  be  safe- 
ly said  that  the  survey  made  by  Uie  survey- 
ors In  accfffdance  with  the  agreement  made 
after  the  deaOi  of  W.  B.  Marshall  convlncbig- 
ly  shows  that  the  true  Itaie  is,  that  claimed 
by  the  idalntifls.  The  beginning  point  of 
that  line  Is  fixed  at  a  point  on  Licking  riv&e 
12  links  above  a  sycamore  tree,  and  running 
thence  N.  60*  SO*  SL  18»  poles,  to  a  wahtut 
tree  or  stomp  in  or  near  a  turnpike.  The 
sycamore  tree  Is  definitely  located  at  12  links 
down  the  river  from  the  b^innlng  point, 
and  the  walnut  stump  definitely  located  at 
the  other  end  of  tbat  line;  and  not  only  so, 
but  the  plat  of  the  survey  shows  that  the 
line  runs  approximately  through  the  center 
of  a  walnut  line  tree  called  for. 

The  remaining  question  Is  whether  the 
holding  of  Browning  of  this  narrow  strip, 
inclosed  by  him  prior  to  November,  1913, 
when  Marshall  conveyed  to  Washburn,  was 
an  adverse  holding,  or  whether  at  that  time 
he  was  holding  under  the  agreement  with  W. 
B.  Marsball,  and  tho^fore  not  adversely,  but 
friendly,  to  Marshall's  title.  On  this  issue 
the  appellee  Ira  Marshall,  a  son  of  W.  R. 
Marsball,  deceased,  stated  that  Browning 
had  said  that  be  had  moved  the  fence  tem- 
porarily, BO  that  he  could  pasture  his  stodi, 
and  that  he  would  move  It  back,  and  that  It 
was  about  1911  when  Browning  put  the 
temporary  fence  there. 

The  Brownings  denied  that  they  ever  made 
this  agreemoit  with  W.  B.  Marsball.  but  N. 
O.  Browning  admits.  In  substance,  that  after 
the  death  of  W.  B.  Marshall  he  did  enter 
into  an  agreement  to  be  bound  by  the  r^rt 
of  the  surveyors;  but  he  says  that  he  had 
snbsOQueutly  declined  to  be  bound  by  that 
agreement,  because  Washburn  had  not  car- 
ried out  his  agreement,  made  at  the  same 
time.  The  fact  that  Browning  made  the 
agreement  with  W.  B.  Marshall's  heirs  after 
his  death  to  be  bound  by  the  line  fixed  by 
the  surveyors  Is  deemed  strongly  corrobora- 
tive of  the  statement  of  Ira  Marshall  that 
there  was  such  an  agreement  betweoi  Brown- 


ing and  his  faOifflr  during  the  Utter's  life- 
time; tor.  If  th«re  had  been  none,  It  Is  not 
probable  tbat  Browning,  holding  Uie  advan- 
tage be  did  after  the  death  of  W.  B.  Mar^ 
Shan,  would  have  entered  into  the  new  agree- 
taent  M  any  rate,  the  finding  of  the  chan* 
cellor  below  was  necessarily  that  the  holding 
of  Browning  was  friendly  to  the  title  of  W.  B. 
Marshall,  or  the  Judgment  could  not  have 
been  entered,  for,  if  Brownii^s  holding  was 
adverse  to  W.  B.  Marshall,  It  must  be  tiiat 
tile  deed  to  Washburn  would  have  been  void 
to  the  extent  of  the  strip  In  controversy. 

That  finding  of  fact  by  the  chancellor  Is 
approve^  and  the  Judgment  Is  affirmed. 


SHELBY  V.  SHELBY. 

(Oonrt  of  Aroesls  of  Kentudcy.  Jane 
1921.  Behearing  Denied  Sept.  80,  1921.) 

1.  Partition  «=>I3— Either  of  two  sisters  en- 
titled to  johrt  ass  of  laad  oonld  oompel  par- 
tltloa. 

Where  sisters  were  entitled  under  mother's 
will  and  under  deed  to  them  from  other  heirs 
to  the  Joint  ose  of  certain  land,  either  waa  en,- 
litled  to  partition  of  the  proper^  so  tliat  each 
might  manage  and  control  her  separate  portion 
indepeodent  of  any  interference  by  the  other, 
under  Ey.  St.  {  2348. 

2.  Partition  «=9l3~JoIat  teaaats  entitled  te 
partition. 

Under  Ey.  St.  S  2348,  all  kinds  of  jointly 
owned  property  may  be  partitioned  in  kind  re- 
gardless of  the  nature  of  the  joint  title,  provid- 
ed it  may  be  done  without  detriment  to  any  of 
the  joint  owners  or  of  their  interests  in  the  es- 
-tate,  and  eveo  then  the  property  may  be  sold 
and  the  proceeds  divided  accor^tng  to  the  in- 
terests of  the  respective  owners  unless  the 
property  is  such  that  to  divide  It  in  kind  or  to 
sell  it  would  violate  some  pablie  policy  or  of- 
fend the  pnUic  sense  of  decency  or  propriety. 

3.  Partition  «=363(3)— Evideaos  Insvffloleat  t» 
prove  parties  aorsed  that  aeltlior  sheaM 
have  partition. 

Evidence  Aeld  Insnfflcient  to  prove  that 
parties  to  setdement  deed  siviog  grantees 
joint  ose  of  certain  premises  agreed  tbat  nei* 
ther  of  such  grantees  should  have  the  right  to 
enforce  a  partition,  and  that  snch  agreement 
was  omitted  from  deed  throosb  oversight  and 
mistake. 

4.  RoformatloB  of  lastramests  «=»45(2}— 
Proof  of  mistake  or  fraud  mnat  be  dear  and 
oonvinclng. 

Written  contracts  wiU  not  be  refonaed  be- 
cause of  fraud  or  mistake  in  the  atisence  of 
dear  and  convincing  proof  of  the  existence 
of  the  alleged  grounds  tlierefor. 

5.  Cootnols  ^170(1)  —  CoitomporaiMaa 
ooBstniotloB  sever  relied  oa  la  abteao*  ef 

amblgni^. 

Contemporaneous  construction  is  never  re- 
lied on  la  the  absence  of  ambiguity  in  the  lan- 
guage sought  to  be  coDstmed. 
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6.  PartlUoB  «s23— Jolit  oooapanoy  for  long 
period  iHaffloieot  to  require  deed  to  be  coe- 
stmed  to  deprive  Jofpt  tenant  of  right  to 
Mrtltlon. 

'TContinued  joint  occupancy  of  premiseB  by 
Bisters  entitled  to  Jointly  nse  premises  under 
settlement  deed  for  a  period  of  19  years  Jield 
meaffieient  to  require  tiie  deed  to  be  construed 
•o  as  to  deprive  either  of  elsters  to  the  right 
of  partition  where  dnring  ench  period  they 
Ured  in  perfect  peace  and  haimony,  and  there 
wae  no  oocasion  to  diaenes  or  coneider  the 
right  of  separate  occopancy. 

7.  Partition  <8=>I9-Rlffht  of  eee  onthted  to 
Joint  oconpanor  not  lost  iQr  teaporary  «b' 
sweow 

When  two  ristors  were  entitled  to  iaiak 
oceaptncy  of  certalo  premises  under  a  settle- 
ment deed,  one  of  the  sisters  by  leaving  the 
premises  for  a  portion  of  a  year  without  tak- 
in|f  np  a  permanent  reotdence  elsewhere  did  not 
forfeit  her  right  to  partition. 

Appeal  from  Olrcnlt  Court,  LincolQ  County. 

Actkm  by  Uary  P.  Shelly  asainst  Florence 
If.  Shriby.  From  judgment  rmdered,  plaln- 
tUt  appeals.  Beroraed,  with  directions. 

Chas.  H.  Rodes,  and  Geo.  E.  Sbme,  both  of 
DanTllle,  J.  B.  Baxton,  of  Stanford,  and 
Nelson  D.  Rodes,  and  W.  S.  Law  Wll,  both 
of  Danville,  for  appellant. 

Kendrick  Alcorn  and  P.  M.  McBoberta,  both 
of  Stanfbrd,  for  appellee. 

THOMAS,  J.  This  case  Is  another  of  the 
long  list  of  examples  demonstrating  the 
weakness,  frailties,  and  shortcomings  of  bn- 
man  natnre,  and  it  reveals  a  story  both  sad 
and  pathetic.  Plaintiff  and  appellant,  Mary 
P.  Shelby,  and  defendant  and  appellee,  Flor- 
ence M.  Shelby,  are  maiden  sisters,  the  one 
being  abont  years  of  age  and  the  other 
about  43  years  of  age.  The  property  involv- 
ed Is  about  600  acres  of  land  In  Lincoln 
county  upon  which  Is  situated  the  historical 
old  mansion  of  Kentucky's  first  Governor, 
and  plaintiff  and  defendant  are  the  lineal  de- 
scraidants  of  Isaac  Shelby.  No  donbt  If  the 
praises  involved  could  speak  there  would  he 
many  an  nnwrltten  story  told  concerning  the 
life  and  conduct  of  that  sturdy  pioneer.  The 
old  fertile  farm  and  tbe  man^on  upon  it  are 
and  have  long  been  known  as  "Arcadia,"  and 
we^  owned  by  Mary  Steele  Sbdby,  the  moth- 
er of  plaintiff  and  defendant,  who  died  In 
the  early  part  of  1895,  having  executed  her 
will  In  1892,  which  with  some  codicils  was 
probated  by  the  Lincoln  county  court  on 
April  8,  1895.  By  the  second  clause  of  her 
will  testatrix  devised  to  her  executor  (Isaac 
Shelby,  Jr.)  all  of  the  above  land  and  the 
mansion  bouse  In  trust  with  the  Imposed  duty 
•*to  permit  those  of  my  children  who  are  un- 
married at  the  time  of  my  death  to  occupy 
the  residence  and  all  the  buildings  used  in 
connection  ttierewlth  on  the  &rm  known  as 


'Arcadia*  wlQi  so  madi  of  Oie  adjotniug  land 
as  he  thinks  neoeflsaiy  as  a  bone  and  with- 
out rent  or  Aarge  ther^or  until  my  youngest 
(diild  shall  arrive  at  the  age  of  twenty-one 
years,  or  If  it  dies  before,  until  the  period  of 
time  at  which  It  would  have  reached  that  age. 
If  it  bad  lived  uid  the  rest  and  realdne  of 
the  lauds  to  rent  out  in  audi  way  as  he  thinks 
best,"  eta  Out  Of  the  proceeds  of  the  rental 
the  trustee  was  directed  to  pay  taxes,  repairs* 
and  other  necesaaiy  axpenfies.  Including  a 
roMonable  cranpenaation  for  bis  services,  and 
with  the  balance  be  waa  directed  to  provide, 
maintain,  and  support  the  onmarrled  chll- 
6rea  of  the  testatrix,  who  were  givra  the 
right  to  occupy  Arcadia  unta  8U«h  time  as 
the  yoong^  one  would  arrive  at  21  years  of 
age  (changed  to  25  years  in  a  codieU),  and 
the  trustee  was  directed  to  permit  such  occu- 
pying children  to  have  and  to  use  the  house- 
hold and  kitchen  furniture  of  evory  sort,  and 
all  the  carriages  and  buggies  oa  band,  and  to 
have  set  apart  for  their  use  aoch  nnmbra  of 
cows*  and  bwaes  as  the  trustee  tboui^t  neo 
easary,  aad  be  waa  directed  to  thereafter  sup- 
ply "such  cows  and  horses  as  be  thinks  they 
(bet  children)  need,  as  those  set*  apart  may 
die  or  become  worthless  and  as  the  carriages 
and  buggies  wear  out  be  will  replace  them 
with  new."  If  such  property  was  not  on  hand 
at  the  death  of  the  testatrix,  the  trustee  waa 
directed  to  supply  it,  and  he  was  further 
directed  to  supply  an  instructor  or  ^struc- 
tresB  to  teach  the  younger  children  at  the 
residence,  and  "he  will  provide  said  unmar- 
ried chlldrra  as  far  as  the  means  will  allow 
with  a  comfortable  and  liberal  support,  pro- 
viding not  for  actual  necessities,  but  for 
such  reasonable  comforts  and  pleasures,  In- 
cluding traveling  expenses  as  they  may  de- 
sire and  he  approves."  He  was  authorized 
to  invest  the  surplus,  If  any,  in  Income-pro- 
ducing properties,  and,  If  necessary,  to  use 
the  Income  from  it  In  the  maintenance  and 
support  of  the  occupants  of  Arcadia  In  the 
manner  directed  by  the  will.  It  was  further 
provided  In  the  same  clause  of  the  will  that 
"upon  the  marriage  of  any  of  said  children 
before  the  period  above  mentioned  arrives 
such  child  Is  not  thereafter  to  be  supported 
by  the  executor,"  and.  up<m  the  arrival  of  the 
period  when  the  youngest  child  would  become 
21  years  of  age  (25  by  a  codicil)  he  was  di- 
rected to  sell  the  property  and  divide  the  net 
proceeds  of  the  estate  of  testatrix  among  her 
living  children  and  the  descendants,  If  any, 
of  those  who  were  dead. 

At  the  time  of  the  death  of  testatrix  she 
had  thirteen  children,  six  of  whom  were  un- 
married daughters,  and  they  Jointly  occupied 
the  old  Shelby  home,  Arcadia,  under  the  pro- 
visions of  the  will  of  their  mother  until  the 
14th  day  of  January,  1898,  when  the  children, 
except  Susan  S.  Mason,  who  were  all  adults, 
executed  what  Is  referred  to  in  the  record  as 
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a  "settlement  deed,**  lb  wMdi  deed  tbe  iiiai> 
ried  cbildrra  of  testatrix,  under  tbe 
terms  of  her  wUl  were  not  given  the  rli^t  to 
occupy  Arcadia,  were  deslgntaed  as  *'gra2i- 
tor^'  and  the  six  unmarried  daugliters,  who 
were  at  that  time  Jointly  occupying  the  prop- 
erty, w«e  styled  "grantees,"  but  tbe  Snstra- 
ment  was  executed  and  acknowledged  an 
of  the  grantors  and  all  the  grantees.  By  its 
terms  the  grantees  were  extended  the  rli^t 
to  occupy  the  premises  during  fhi^  req>ee- 
tlre  lives,  or  until  tboy  married,  and  when 
the  last  (me  mairied  or  died  In  qiinsterhood 
the  property  should  be  sold  and  Oie  proceeds 
divided  among  the  heirs  as  Qier^  specified. 
It  was  stipulated  that  whoi  any  (tf  tbe'  gran- 
tees married  the  others  flthonld  esecote  thdr 
Joint  note  to  her  for  the  sum  of  9^J00Ot  whldi 
was  to  be  a  Um  upon  the  Und,  but  was  not 
to  be  oiforoed  until  the  latt  dangh^  died  or 
married,  and  when  any  of  tbe  grantees  mar> 
ried  she  should  no  longer  have  the  right  to 
occupy  the  premises,  but  that  her  right 
should  ther^y  cease^  and.  in  the  language 
of  the  deed,  "pass  and  b<dong  to  tbe  other 
grantees  then  remaining  alive  and  unmar^ 
ried."  • 

One  at  the  conaldenitions  for  that  deed  Is 
stated  tiwrein  to  be  a  "deilre  to  cany  out 
the  qiliit  and  extraid  tba  gradona  and  benev- 
olent provlslonB  of  tba  win  of  their  said 
mother,  who  In  wder  to  secure  a  hrane  for 
her  unmarried  cblldroi  iwovided  In  her  will 
that  they  should  occupy  the  said  land  free 
of  <Aarge  until  the  youAgest  shotild  arrive 
at  the  age  of  twenty-five  years,  and  where- 
as the  grantors  and  grantees  desire  to  pre- 
serve and  keep  In  the  family  the  said  land, 
the  (dd  family  homestead  and  above  all  de- 
sire to  secure  the  grantees  a  comfwtable 
home  and  support  as  long  as  they  remain  un- 
married  and  alive.  Mrs.  U&san  has  died 
since  the  execution  of  the  settlement  deed, 
but  it  she  leit  any  c^lldroi  the  record  does 
not  disclose  tbe  fact,  and  it  appears  that  she 
executed  a  will  In  which  she  practically  rat- 
ified the  deed.  At  any  rate,  the  fact  of  her 
not  executing  \t  is  not  involved  in  this  con- 
troversy. 

The  umnarried  daughters,  after  the  execu- 
tion of  the  settlement  deed,  Jointly  occu- 
pied the  premises  as  therein  provided  for 
until  some  time  in  1917,  when  there  were  on- 
ly three  of  them  unmarried,  the  i^intiff,  the 
defendant,  and  Miss  B.  Tevia  Shelby,  at 
which  time  the  latter  died,  leaving  only 
plaintiff  and  defendant  possessing  the  right 
of  occupancy  under  the  terms  of  the  deed. 
It  seems  that  for  some  time  prior  to  the 
death  of  Miss  Tevls  Shelby  there  grew  up  an 
eatraogement  and  some  bitter  feeling  be- 
tween plaintiff  and  defendant,  who  seeqa  to 
possess  dispositions  more  or  less  antagonis- 
tic. There  is  no  doubt  but  that  for  some 
time  prior  to  her  death  Miss  Tevis  Shelby 
was  the  tie  that  held  together  the  othw  more 


or  less  warring  alstwa.  Her  death  remov* 
ed  tbe  only  soothing  influence  which  made 
the  Joint  occupancy  of  the  premises  by  plain- 
tiff and  defendant  even  tolerable,  and  alper 
that  time  the  breach  widened  between  them 
until  it  culminated  in  unfortunate  perantal 
encounters,  and  it  is  shown  by  the  reorati 
tliat  because  <tf  their  diffwent  natures  and 
temperaments,  and  because  of  Uielr  dlvflstfag 
views  as  to  the  snperintendeiicy  and  mmnage- ' 
ment  of  the  Jointly  occiq^  property,  it  was 
impossible  to  coatlnne  snob  occiqianey  with 
any  decree  at  peace  or  comfort  to  eltber  of 
tiiem,  to  say  nothing  of  their  praaonal  safe- 
ty. Vnder  theee  circumstances  plalntlfl  ton- 
porarily  abandoned  tbe  premlaes  fkom  about 
the  first  of  the  year  1918  until  the  1st  of 
July  followtaig,  when  she  returned,  and  on 
August  8.  1918,  she  filed  this  action  in  the 
Lincoln  circuit  court  seddng  a  partltlmi.  of 
tbe  premises,  induding  the  mansion  house, 
which  It  antears  and  senna  to  be  omceded 
'can  be  divided  for  tbe  purpose  of  sqiarate 
occnpanf7'  '  The  petition  alleged  the  Jobit 
rifibt  of  plaintiff  and  defradant  to  occupy 
the  ^ontees,  and  stated  as  a  ground  for 
t3»  reUef  som^it  "that  fbm  rdatitms  between 
tills  i^ntur  and  the  defendant  have  beeaai» 
so  Inharmonious  that  it  Is  Impossibla  fOr 
this  plaintiff  and  the  d^endant  to  Uts  to- 
getiier  on  said  fsrm  tn  peace  or  «Hnfort» 
or  to  operate  tta  said  fitrm  JolnOy."  De- 
fendant In  her  answer  resisted  the  prayer  of 
tbe  petition,  not  because  tbe  pronlses  could 
not  be  divided  in  Und,  but  upon  the  grounds: 
(a)  That  plaintiff  bad  abandoned  the  prem- 
ises and  refused  and  defined  to  as^t  de- 
fendant in  Its  management  and  bad  thereby 
forfeited  bet  interest  tbra^;  and  (b)  that 
the  torms  €t  the  settlement  deed,  read  in 
connection  with  the  provldons  of  the  will 
as  properly  construed,  provided  for  a  Joint 
occupancy  and  forbid  an  enforced  partition 
of  the  premises  against  the  consent  or  vrish- 
es  of  any  of  the  beneficiaries;  but,  if  not 
so.  the  answer  them  alleged  that  It  was  the 
intention  of  the  parties,  and  was  a  part  of 
the  agreement  at  the'  time  of  the  execution 
of  the  settlement  deed,  that  no  right  of  en- 
fwced  partition  should  ever  exist,  and  Uiat 
such  provision  was  left  ouc  of  that  deed  hy 
mistake  and  oversight,  and  it  was  sought  to 
be  reformed  so  as  to  include  the  provlsicms, 
and  that  It  be  enforced  as  thus  reformed. 
A  traverse  and  a  plea  of  limitations  against 
the  Tl^t  of  reformati<m  were  contained  in 
the  r^Iy.  Considerable  proof  was  takat  by 
the  iMrtles,  much  of  which  is  irr^vant,  mnd 
after  it  was  all  reed  and  the  closing  argu- 
ment in  the  case  had  been  made,  the  court 
suggested  or  inquiied  If  It  waa  possible  for 
tbe  parties  to  agree  upon  terms  of  s^tle- 
ment,  and,  to  give  them  time  in  which  to 
do  so,  the  decision  of  the  case  vras  poet- 
posed  to  a  future  day.  During  that  time 
plaintiff,  through  her  attorneys,  mailed  to  tbe 
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Goart  an  nnalgiud  draft  c<  an  agreement, 
whldi  Bhe  said  she  mmld  aecqit  In  aettlMiMnt 
of  tbe  salt  upm  eondltlOD,  of  ooiine»  that  all 
of  the  mlmttted  terms  be  carried  oat.  The 
defendant,  during  the  same  tinu^  aubmitted 
a  form  of  an  agreed  judgment  which  die 
was  willing  to  aeeeiit.  The  terms  of  Qie 
coAract  submitted  by  platntUf  and  tboaa  of 
the  agreed  judgment  sobmltted  by  deCendant 
were  radically  different,  although  some  few 
parts  of  each  ran  along  parallel  lines.  For 
Instance,  lOalntlff  provided  In  her  submitted 
compromise  agreement  that  certain  other 
snlts  whldi  Ae  had  filed  and  wblcb  were 
then  pending  should  be  settled,  and  that  she 
be  paid  the  sum  of  (5,00tf;  that  a  named 
person  be  appointed  as  Jt^nt  agent  or  re- 
ceiver for  plaintiff  and  defendant,  and  that 
be  rent  out  all  of  the  property  InrolTcd,  ex- 
cept about  100  acres.  Including  the  mansion 
bouse,  wbich  plaintiff  agreed  ml^t  be  s^- 
rately  occapled  by  defendant  at  a  named  rent- 
al, end  that  such  agent  or  receiver  should 
never  tmt  any  part  <rt  the  premises  to  any 
of  the  relatives  of  plaintiff  or  defendant 
There  were  other  very  substantial  stipulations 
which  are  not  necessary  to  mention  here, 
and  all  of  which  were  entirely  omitted  from 
the  agreed  Judgment  submitted  by  defradant. 
Upon  the  reconvening  of  the  court,  after  he 
had  received  the  drafted  papers,  he  on  hla 
own  motion  filed  them  as  a  part  of  the  rec- 
ord of  the  cause,  but  which  was  objected 
to  by  the  plaintiff,  who  afterwards  moved 
that  they  be  stricken  from  the  record,  espe- 
cially the  draft  of  her  submitted  agreement 
Her  motlpn  was  overruled,  and  tbe  court  en- 
tered a  Judffmeut  allotting  to  defendant  the 
sole  use  of  tbe  mansion  house  and  of  about 
100  acres  surrounding  it  at  a  rental  to  be 
fixed  by  an  appointed  agent  for  both  parties 
(who  was  not  the  one  named  by  plaintiff)) 
and  that  the  same  agent  rent  out  the  re- 
mainder of  the  premises  to  whomsoever  be 
pleased,  and  tbe  Judgment  directed  that  he 
collect  $600  (proceeds  of  an  Insurance  policy 
on  a  barn  which  bad  recently  been  destroyed 
by  fire),  and  that  he  rebuild  the  barn  with 
It  and  that  he  pay  off  certain  debts  with  the 
rentals  which  he  was  authorized  to  collect, 
and  pay  all  taxes  and  repairs  and  other  nec- 
essary expenses,  and  divide  the  net  pro- 
ceeds between  plaintiff  and  defendant 

Manifestly  the  court  was  clearly  In  error 
In  rendering  that  Judgment  Its  rendition 
Is  sought  to  be  upheld  by  learned  counsel 
for  defendant  upon  the  ground,  as  be  claims, 
that  It  was  an  agreed  Judgment,  but  this  Is 
so  far  from  being  true  that  we  do  not  deem 
it  necessarv  to  spend  time  and  space  in  Its 
discussion.  It  might  be  true  that  the  physi- 
cal separation  of  the  properties  made  in  the 
Judgment  followed  the  general  lines  indi- 
cated in  plaintiff's  submitted  compromise 
agreement,  but  the  terms  and  cMiditlons 
upon  which  tiie  defendant  sliould  occupy  the 
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<  iKHtlon  allotted  to  bar,  aa  wdl  as  flie  terms 
and  condltlona  upon  which  their  mutual 
agent  should  rent  out  the  ronalndor  of  the 
property,  were  wholly  unobserved  In  tbe 
Judgment,  and  the  prorlaltm  fbr  the  settle- 
mait  of  the  three  other  suits  brought  by 
^alntUt  was  entirely  Ignored.  These  state- 
m^ti  alone,  without  reference  to  others 
whldi  might  be  pointed  out,  are  clearly  suffi- 
cient to  tbiow  tbe  unautfaorlacd  entry  of 
the  Judgment  appealed  fnmi,  and,  as  Inti- 
mated, we  would  be  compelled  to  reverse  it 
for  this  reason  aloiw. 

[1]  But  there  Is  another  equate,  if  not 
more.  fnndam«ital  wror  in  the  judgment, 
which  Is  that,  nndor  tbe  tacts  disclosed  tqr 
the  record,  idalntlff  was  entitled  to  have 
commissioners  anioluted  and  to  have  the 
property  divided  ao  that  eadi  occupant  might 
manage  and  conbol  her  separate  portion  In- 
dependently- of  any  Interf  uvnce  by  tbe  other. 
In  making  this  statement  It  necessarily  de- 
tecminea  the  Inauffldeni^  of  the  defenses  la- 
twposed. 

[2]  There  waa  a  time  In  the  hlatory  of  the 
law  when  the  rts^t  to  enforce  a  partition 
of  Jointly  owned  and  possessed  property  was 
confined  to  "a  division  of  lands  by  parc^ 
ners  or  coheirs  which  had  descended  to  them 
by  common  law  or  by  custom."  38  Cyc.  152. 
But  the  law  In  respect  to  the  right  of  pard- 
tion  haa  undergone  a  radical  change,  not 
only  as  to  the  character  of  title  under  which 
tbe  property  was  held,  but  likewise  aa  to  the 
character  of  property  which  might  be  divid- 
ed, and  it  Is  now  the  law  in  this  jurisdiction 
that  all  binds  of  jointly  owned  property  may 
be  partitioned  In  kind,  regardless  of  the  na- 
ture of  the  Joint  title,  provided  It  may  be 
done  without  detriment  to  any  of  the  joint 
ovraen  or  of  thdr  Interests  In  tbe  estate; 
and  even  then  the  property  may  be  sold  and 
the  proceeds  divided  according  to  the  Intn- 
ests  €f  the  respective  owners,  unless  the 
propertr  Is  such  that  to  divide  it  in  kind  or 
to  sell  It  would  violate  some  public  policy, 
or  offend  the  public  sense  of  decency  or  pro- 
priety. In  substantiation  of  the  above  we 
refer  to  the  case  of  Eean  v.  TUford,  81 
Ky.  600,  and  to  section  2348  of  the  Koitucky 
Sutotes,  which  says: 

"Joint  tenants  may  be  compelled  to  make 
partiUon;  and  when  a  Joint  tenant  dies,  bis 
part  of  the  Joint  estate,  real  or  personal,  shall 
descend  to  bis  hefrs,  or  pass  by  devise,  or  go 
to  hia  personal  representative,  subject  to  debts, 
curtesy,  dower  or  diatribatiou." 

So  strongly  has  the  right  of  one  Joint  own- 
er to  a  partition  of  the  Jointly  owned  prop- 
erty become  entraiched  in  the  law  that  the 
right  has  become  a  favored  one  with  the 
courts,  and  tbey  are  reluctant  to  deny  It,  and 
will  not  do  so,  unless  there  Is  some  Impel- 
.ling  necessity  therefor.  Illustrating  such  Ju- 
dicial attitude  toward  the  subject  we  take 
this  excerpt  from  20  R.  0.  L,  716: 
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"Courts  should  be,  and  are,  adverse  to  any 
rule  which  wiU  compel  nnwilliog  persons  to 
use  their  property  in  commoQ.  'Hie  rule  of 
the  civil,  as  of  the  commoD  law,  that  no  one 
should  be  compelled  to  hold  property  in  com- 
mon with  another,  g^rew  out  of  a  purpose  to 
prevent  strife  and  disagreement.  And  addition- 
al reasons  are  found  in  the  more  modem  policy 
of  farilltatlDg  the  transmission  of  titles,  and 
In  the  inconvenience  of  joint  holding.  The 
early  remedy  was  limited  in  its  scope,  but 
has  been  developed  until,  as  has  been  said, 
practically  tbe  right  of  partition  exists  without 
regard  to  ita  difficulties." 

Some  of  the  courts  In  upholding  this  right 
decline  altogether  to  enforce  an  agreement 
for  a  perpetual  Joint  occupancy  of  the  prop- 
erty, upon  tbe  ground  that  it  is  **an  unrea- 
Bonable  restraint  on  the  enjoyment  and  use 
of  the  property."  20  R.  0.  U  717:  30  Cyc. 
187;  Mltchea  T.  Starbuck,  10  Mass.  6;  and 
Baenssler  t.  Missouri  Iron  Co.,  110  Ho.  188, 
19  3.  W.  75,  16  L.  B.  A.  220.  33  Am.  St  Rep. 
431.  But  we  are  not  called  upon  to  adopt 
that  rule,  which  we  think  Is  contrary  to  the 
holding  of  ft  majority  ol  the  courts.  See 
notes  to  the  Haensder  Case  In  10  L.  R.  A. 
220;  notes  to  the  case  of  Wakefield  Van 
Tassell,  99  Am.  St.  Rep.  207,  on  page  218; 
and  notes  to  the  case  of  Mclnteer  t.  Gilles- 
pie, Ann.  Cas.  1918E,  400.  on  page  403.  We 
refer  to  it  only  for  tbe  purpose  of  showliv 
the  Inclination  of  the  courts  to  disallow  any 
curtailment  of  the  right  of  partition,  unless 
tbe  grounds  therefor  are  clearly  established. 

An  examination  of  the  terms  of  the  will 
(assuming  their  relevancy  here),  as  well  as 
the  terms  of  the  settlement  deed,  convinces 
ns  that  neither  of  them,  nor  the  two  com- 
bined, are  sufficient  to  show  any  contractual 
or  other  binding  provision  denying  the  right 
of  partition  to  any  of  those  having  the  right 
to  occupy  the  farm  known  as  "Arcadia"  or 
the  mansion  thereon,  which  is  the  only  prop- 
erty involved  In  this  suit  The  central  Idea 
ot  both  the  win  and  at  tbe  settlement  deed 
Is  to  make  provision  for  a  home  for  each  of 
tbe  beneilciaries  and  to  give  to  eacb  of  them 
the  right  to  live  and  to  dwell  upon  the  prem- 
ises or  some  portion  thereof,  and  "without 
in%ference  to  equality  or  provision"  and 
"without  neglecting  the  welfare  and  com* 
fort  of  any  of  them."  There  Is  nothing  found 
In  titiier  of  the  muniments  of  title  confin- 
ing tbe  occupancy  therein  provided  for  to 
solely  and  exdnslTely  a  Joint  one,  and  the 
terms  and  provisions  thereof  may  be  as  ef- 
fectually executed  and  carried  out  by  a  sep- 
arate occupancy  (provided  the  property  may 
be  separated  Into  sufficiently  egual  parts) 
as  by  a  Joint  one.  Keeling  In  mind  the  in- 
clination ckE  the  courts,  as  above  outlined, 
and  guided  thereby,  we  unhesitatingly  con- 
clude that  there  la  noUilng  in  the  plain  and 
unambiguous  terms  of  either  tbe  will  or  the 
settlement  deed  which  would  curtail,  much 
less  deny,  the  right  of  the  occupants  to  par- 
tition (in  kind)  the  premises  involved,  provid- 


ed it  cttn  be  done  without  detrlmeat  to  the 
premises  or  to  the  Interests  ot  eltlier  Joint 
owner,  whldi  fact,  as  we  have  seoi,  is  tnu 
in  this  case  and  seems  to  be  admitted  by  de- 
fendant. 

[3,  4]  But  it  Is  Insisted  that  the  proof  is 
sufficient  to  show  that  it  was  a  part  of  the 
agreement  between  the  parties  to  the  settle- 
ment deed  that  only  a  Joint  right  of  occupan- 
cy was  transferred  to  the  grantees  therein, 
and  that  neither  of  them  should  ever  Imve 
[  the  r^t  to  enforce  a  partition  of  the  prem- 
ises, and  that  the  proof  is  also  sufficient  to 
show  that  audi  portion  of  tbe  agreement  was 
omitted  from  the  deed  through  oversight  and 
mistake.  Assuming  that  the  plea  of  lim- 
itations  to  tbe  right  to  reform  that  deed  Is 
not  available  (but  upon  which  we  do  not  ex- 
press an  opinion),  we  are  unable  to  take 
the  view  of  the  testimony  cont^ided  for  by 
counsel  for  defendant.  As  was  naturally 
to  be  supposed,  some  of  the  Shelby  children 
sided  with  plaintiff,  while  others  aligned 
themselves  with  the  defendaoL  The  latter 
and  some  of  her  witnesses  said  that  they 
understood  at  the  time  the  settlement  deed 
was  made  that  no  partition  should  ever  be 
made  of  the  premises,  but  only  a  few  o£ 
them  go  to  tbe  extent  of  saying  that  such 
was  a  part  of  the  agreement.  PlaintltT  and 
her  witnesses  testified  that  no  such  subjett 
was  ever  mentioned,  much  less  was  it  agreed 
to  as  a  part  of  the  contract  Their  testimony 
strikes  us  as  being  the  more  natural,  because 
at  the  time  of  the  execution  of  that  deed 
the  unfortunate  storm  which  proved  the  de- 
struction of  amicable  occupancy  was  not  In 
the  minds  of  tbe  parties  and  perbape  was  not 
dreamed  of,  much  less  anticipated.  It  Is  a 
fundamental  rule,  often  applied  by  this  court 
that  written  contracts  will  not  be  reformed, 
becausp  of  fraud  or  mistake,  In  the  absence 
of  clear  and  convincing  proof  of  the  ex- 
istence of  the  alleged  groimds  therefiw.  We 
do  not  think  the  testlnuHiy  in  this  case  meas- 
ures up  to  that  standard,  and  no  r^ormatloo 
of  the  contract  should  be  decreed. 

[E,  I]  But  it  Is  further  insisted  that  tbe 
parties  themselves  by  their  contemporane- 
ous acts  and  conduct  construed  the  settle- 
ment deed  as  providing  tor  only  Joint  occu- 
pancy and  against  strata  occupancy,  cc 
the  ri^t  of  partition.  Aa  a  foundation  tor 
this  contention  the  fact  of  continued  Joint 
occupancy  by  the  benefldarl^  under  the 
settlonent  deed  until  shortly  after  the  death 
of  Miss  Tevls  Shelby  (a  period  of  about  19 
years)  Is  cited  and  relied  on.  In  reply  to 
this  contention  we  mlj^t  say:  First,  that 
contemporuieons  construction  is  never  xe- 
Ued  on  in  the  absence  of  amJUguity  in  tbe 
language  sought  to  be  .construed,  and  the 
cases  dted  and  relied  on  by  eoonsd  for  de- 
fendant announce  no  contrary  doctrine; 
secondly,  there  was  nothing,  so  tar  as  this 
record  shows,  during  that  entire  period  at 
Joint  occupan(7,  to  test  the  oonatzuctton  of 


Digitized  by  Google 


K7.)  HOME  INB.  CO 

(»s 

tbe  tenu  of  the  settlement  deed.  So  far  as 
appears,  the  benefldariea  were  lirlng  in  per- 
fect peace  and  btanumy,  and  there  waa  no 
occasion  to  discuss  or  consider  the  right  of 
separate  occupancy  in  the  event  that  the 
then  prevailing  concord  between  the  occu- 
pants should  cease  to  exist.  The  mere  fact 
that  the  beneficiaries  peaceably  occupied  the 
premises  without  calling  in  question  the 
right  of  either  to  a  separate  occupancy  (there 
being  no  occasion  for  It)  cannot  be  said  to 
constitute  such  contemporaneous  construc- 
tion as  would  Influence  the  court  in  ioter- 
pretlng  the  meaning  of  the  settlement  deed. 

[7]  Neither  are  we  Impressed  with  the  con- 
tention that  plaintiff's  temporary  aosence 
from  the  premises,  especially  under  the  cir- 
cumstances, deprives  her  of  the  remedy  of 
partition.  Very  analogous  facts  are  found 
la  the  case  of  Holt's  Executor  v.  Deshon, 
128  Ky.  310,  103  S.  W.  281.  This  court  In 
that  opinion  not  only  upheld  the  r^ht  of  one 
of  the  Joint  beneficiaries  to  partition  the 
premises*  but  further  said  that  their  tem- 
porary absence  therefrom  would  not  forfeit 
their  interest  therein,  since  the  will  under 
which  they  held  (containing  language  very 
similar  to  that  found  here)  only  required  that 
th^  make  the  premises  their  residence,  **but 
tbey  may  be  absent  from  the  place  for  busi- 
ness or  pleasure  temporarily,  provided  they 
do  not  take  up  a  permanent  residence  else- 
where." Plaintiff,  under  the  facts  proven 
In  this  case,  never  took  up  a  permanent  resi* 
dence  elsewhere  so  as  to  forfeit  her  interest 
in  the  inremlses. 

Having  arrived  at  these  conclusions,  it 
necessarily  follows  that  the  court  erred  in 
denying  plalntiCT  the  relief  sought,  and  the 
Judgment  Is  reversed,  with  directions  to  set 
It  aside,  and,  if  the  parties  cannot  agree  up- 
on a  division  of  the  premises  without  It, 
the  court  will  appoint  commissioners  for  that 
purpose  and  proceed  to  partition  the  proper- 
ty in  accordance  with  the  practice  provided 
therefor,  and  for  such  other  proceedings  con- 
sistent with  this  opinion  as  may  be  necessary 
for  the  granting  of  the  rell^  prayed  for  in 
the  petition;  but  plaintiff  will  not  be  allow- 
ed to  lease  or  rent  any  portion  of  the  man- 
sion liOQse  that  may  be  allotted  to  her. 
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(Court  of  Appeals  of  Kentat^y.  June  24, 
192L) 

t.  Pieadlnn  «is>34(4, 6)— Constnied  after  Jadg- 
■e»t  80  as  to  support  Jiidgmsat. 
Before  judgment  a  pleading  is  eoDstrued 
Btron«est  agaiast  the  pleader,  but  after  Judg- 
ment it  should  be  so  construed,  if  possible,  as 
to  lUBtain  the  Judgment,  where  no  objection 
was  made  to  it  before  the  trial  was  completed. 
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2.  PlaaiHRo  9=sH33(4)-^vaniiMt  ef  owier- 
ship  of  Insured  bHil4iaa  held  siifllolant  after 
Judgment. 

An  averment  In  en  action  asainst  a  fire  in- 
eurance  company  that  the  company  issued  to 
plaintiff  a  policy  on  "plaintilTa  one-story  shin- 
gle roof  form  dwelling  house"  was  a  suffi- 
cient allegation  of  owoership,  where  no  objec- 
tion was  made  to  it  before  judgment 

3.  liMmBM  «s»328(5)— OptlOi  did  lot  past 
title  to  Insured  building. 

A  contract  of  sale  of  an  insured  house, 

which  was  but  an  option,  did  not  pass  any  title 
or  interest  in  the  property  to  the  grantee,  aod 
did  not  divest  insured  of  title  to  the  property 
within  a  provision  that  the  policy  Rliould  be 
void  on  change  In  title  or  interest  of  Insured. 

4.  Appeal  and  error  «=9909(2)— Presamed  that 
latared'a  title  to  iMarad  buUdtof  wan  oen- 
pleta. 

Whwe  title  of  insured  was  not  diluted  or 
Questioned  by  the  pleadings  in  an  actioo  to  re- 
cover under  a  fire  policy,  but  other  issues  were 
made  on  which  trial  was  bad,  it  will  he  pre- 
sumed  that  plaintifTa  title  was  complete. 

5.  Insnranoe  ^665(3)— Isauasoe  of  policy 
prima  fade  avldenoa  of  title. 

Issuance  of  a  policy  of  fire  insnrance  is 
prima  fade  cvidenee  of ^  title  in  the  fatsnred. 

6.  Property  '0— Peesaeslwi  prima  faole  evi-- 
denoe  of  ownership^ 

In  an  action  on  a  fire  policy,  a  prima  facie 
case  of  ownership  of  realty  in  Insured  is  made 
by  proof  of  possession. 

7.  Insurance  «=7328(5)'— Execution  of  con- 
tract of  sale  and  surrender  thereof  no  change 
of  title  or  Interest  under  Are  piHIi^. 

Execatton  by  insured  of  a  Contract  of  sale 

of  the  property,  which  was  aurrendered  and 
canceled  by  the  partic"  to  it  before  a  fire,  did 
not  bar  the  insured's  right  to  recover  on  fire 
policy,  although  the  policy  provided  that  it 
should  be  void  on  change  in  the  title  or  inter- 
est or  possession. 

8.  Insnranoe  Q»378( I)— Possession  of  boase 
by  tenant  did  mt  bar  recovery  nnder  Are 
polloy  where  known  to  agent 

Where  Insured  was  not  In  possession  of 
house  at  time  of  Issuance  of  fire  policy,  and 
such  fact  was  ■  well  known  to  the  insurance 
company  through  its  ^ent,  who  solicited  and 
wrote  the  policy  before  the  same  was  issued, 
and  the  company  through  its  agent  was  notified 
of  a  change  of  tenants,  and  consented  thereto 
before  the  fire,  the  insurance  company  cannot 
contend  that  insured  cannot  recover  on  the 
policy  by  reason  of  his  not  being  in  possesaloil 
of  the  property  at  the  time  of  the  fire^  hi  vio- 
lation iA  the  terms  of  the  policy. 

Appeal  from  Gticult  Court,  Spencer  Oounty. 

Action  by  C.  M.  Chowning  agalnSt  the 
Home  Insurance  Ck)mpany.  Judgment  foi 
plaintiff,  and  defendant  appeals:  Affirmed. 
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Gordon  ft  Lanrent  and  Frank  H.  Drake,  all 

of  Louisville,  and  John  K.  Todd*  of  Shelby- 
vlUe,  for  appellant 

Edwards,  Ogden  ft  Peak,  of  Louisville,  and 
S.  K.  Baird,  of  Shelbrvllle,  for  appellee. 

SAMPSON.  J.  Tbls  appeal  Is  from  a  Jadg- 
ment  of  the  Speacer  circuit  court  In  favor  of 
appellee,  Gbownlng,  and  against  the  appd- 
lant,  Home  Iiuurance  Company,  enfMdng  a 
fire  Insurance  policy  for  9600  on  a  farm  res- 
Idence  destroyed  by  fire  In  1917.  The  com- 
pany admits  the  issual  of  the  poUcr.  collec- 
tion of  the  prmlnms,  and  destmction  of  the 
insured  building  by  fire,  but  is  defending  cm 
the  grounds  that  plaintiff,  Chownlng,  was  not 
the  owner  of  the  property  at  the  time  iMC  the 
laeual  of  the  propertyt  ^  If  be  was  at 
that  time  radi  owner,  be  later,  and  befare 
the  fire  occurred  which  destroyed  the  retf- 
deuce,  divested  himself  of  all  Insurable  Inter- 
est therein,  and  is  not,  by  reasMi  of  (be  terms 
of  the  policy,  entitled  to  collect  the  Insurance. 
The  policy  contains  a  inwrlslott  wlildi  reeds: 

"It  is  stipalated  and  agreed  that,  if  any 
talae  8tatem«nta  are  made  In  said  application 
or  otherwise,  or  U  the  assnred  without  writ- 
ten consent  heretm,  has  now,  or  shall  here* 
after,  procure  any  other  contract  of  insurazice, 
whether  valid  or  not.  on  any  of  said  property, 
or  if  the  property  or  any  part  thereof  shall 
hereafter  become  mortgaged  or  iocumbered; 
or  apon  the  commencement  of  foreclosure  pro- 
ceedings; or  in  case  an;  change  shall  take 
place  in  the  Utie  or  interest  or  possessioo  (ex- 
cept by  snccesalon  by  reaaoa  of  the  death  of 
the  assnred)  of  the  property  herdn  named; 
or  if  the  assared  shall  not  be  the  sole  or  the 
miconditional  owner  In  fee  of  said  property, 
*  *  *  then  In  each  and  every  one  of  the 
above  eases  this  polity  shall  bo  noil  and  void." 

The  insurance  company  first  contends  that 
the  court  erred  to  Its  great  prejudice  In  giv- 
ing, over  Its  objection,  a  i>eremptory  Instruc- 
tion to  the  jury  to  find  for  the  plaintiff,  be- 
cause the  averments  of  the  petition  were  and 
are  not  sufficient  to  support  the  judgment 
This  ccaitentlon  was  not  made  below,  nor  was 
a  demurrer  filed  to  the  petition.  The  aver- 
ment in  the  petition  of  ownership  of  the  In- 
sured property  Is  very  meager  and  unsatis- 
factory. This  averment  in  substance  Is  that 
the  Insurance  compnny  Issued  and  delivered 
to  plaintiff,  in  consideration  of  a  named  pre- 
mium, a  $600  policy  of  flre  Insurance  on 
"plaintiff's  one-fltory  shingle  roof  farm  dwell- 
ing house."  This  allegation  Is  not  traversed^ 
but  rather  admitted.  Had  a  general  demurs 
rer  been  filed  to  the  petition,  the  court  no 
doubt  would  have  sustained  1^  but  none  was 
interposed. 

[1,  Z]  Before  judgment  a  pleading  is  con- 
strued strongest  against  the  pleader,  while 
after  Judgment  it  la  the  rule  to  so  construe 
the  pleading.  If  possible^  as  to  sustain  the 
jndgment  where  no  objet^on  was  made  to  it 
before*  the  trial  was  completed.   Wo  think 


this  salutary  rule  may  be  Invoked  here  to  sus- 
tain an  otherwise  defective  pleading.  Here 
it  accords  with  the  facts,  for  It  is  manifest 
from  the  whole  record  that  Chownlng  was  In 
fact  the  fee-simple  owner  of  the  insured  prop- 
erty at  the  time  the  policy  of  Insurance  was 
issued  In  1016,  and  until  after  the  flre,  unless 
he  divested  himself  by  a  written  contract 
whldi  be  admits  he  made  with  one  Ooodlet 
fbr  the  sale  of  the  properly  In  quwtioo.  This 
writing  is  In  the  nature  of  an  executory  em- 
tract  for  the  sale  of  the  pnqierty  to  Goodlet, 
but  by  this  action  Chownlng  se^  to  retatm 
It  80  as  to  make  it  evidoice  all  the  terms  of 
the  agreement  whidi  he  alleges  it  shonld 
have  ctmtalned,  and  whidi  constitute  a  mere 
option  to  Goodlet  to  purxdiase  the  property  at 
a  stated  price,  but  wMdi  option  ms  new 
exercised  by  Goodlet  The  proof  &lrly  aus- 
tatns  this  contention  of  Chownlng.  and  the 
trial  Judge  sitting  as  a  chancellor,  reformed 
and  found  the  alleged  contract  to  be  an  op- 
tion only, 

-  [3]  If  it  be  admitted  that  the  contract  was 
but  an  option  to  Goodlet  to  purchase  the 
property,  no  title  or  Interest  in  the  property 
passed  to  Goodlet,  nor  was  Chownlng  divest- 
ed of  title  to  the  property  within  the  mean- 
ing of  the  terms  of  the  policy  of  Insurance 
copied  above.  German  Fire  Ins.  Co.  v.  Dun- 
can. 140  Ky.  27,  130  S.  W.  804. 

[4-(]  Where  the  tiUe  of  the  pUIntlff  te  the 
Insured  property  Is  not  disputed  or  question- 
ed by  the  pleadings,  but  other  issaea  are 
made  on  which  a  trial  is  had,  It  will  be  pre- 
sumed that  plaintiff's  tlfle  was  complete.  It 
Is  the  rule  that  the  Issual  ot  a  policy  to  Uie 
insured  by  the  company  on  the  property  is 
prima  facie  erldrace  ot  title  in  the  insured. 
A  prima  fade  case  of  ownership  is  made  by 
proof  of  possession.  19  Gyc.  Oil. 

iJ}  However,  if  the  contract  was  one  for 
the  sale  of  the  property  to  Goodlet,  it  was 
never  consummated,  and  the  title  to  the  prop- 
erty never  passed  to  Goodlet,  the  contract 
being  surrendered  and  canceled  by  the  par- 
ties to  It  before  the  flre.  If  the  sale  had  beeo 
actually  consummated  between  Chownlng 
and  Goodlet,  but  later,  and  before  the  flre, 
Goodlet  bad  resold  and  conveyed  the  property 
to  Cbowning,  the  contract  of  flre  Insnrance 
would  not  have  been  avoided  by  sudi  sale 
and  resale  of  the  property,  notwithstanding 
the  policy  contains  a  clause  providing  for 
such  annulmrat  If  the  ownership  of  the  In- 
sured property  Should  diange.  In  the  case  Of 
Qermanla  Fire  Ins.  Co.  v.  Turley,  167  Ky. 
68.  178  S.  W.  1068.  Ann.  Cas.  1917G,  831.  we 
held  that  a  policy  of  fire  insurance  was  not 
avoided  by  reason  of  a  sale  of  the  property 
It  at  tbe  time  of  the  fire,  the  title  and  pos- 
seaslon  was  again  In  tiie  Insured  as  at  ttie 
time  the  policy  was  issued. 

We  are  clearly  of  the  opinion  Out  Chown- 
lng was  In  tact  and  law  the  ownw  of  tiie  in- 
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sured  pnverty,  botii  «t  tile  Inml  of  flie  pol- 
icy and  at  the  date  of  ttie  fire.  This  conten- 
tion is  aui^orted  bj  tbe  OTldenee  of  Ooodlet, 
who  nys  he  liad  merely  an  option  to  pur< 
chase,  and  toc^'it  only  In  the  hope  he  could 
And  a  parduuer  and  turn  the  property  at  a 
profit,  but,  falling  to  do  so,  returned  the  writ- 
ten contract  to  Chownlng  and  canceled  the 
contract  Img  before  the  Are,  and  Ohowning 
had  placed  tbe  property  In  the  hands  of  a 
real  estate  agntt  for  sale,  and  thus  It  stood 
at  the  time  tbe  fire  destroyed  Oie  bnlMlng. 

[I]  It  is  also  urged  by  the  Insurance  com- 
pany that  Ghowning  was  not  in  possession  of 
the  property  at  the  ttnte  of  the  fire,  and  this 
was  a  TloUtlcni  of  the  terms  of  tbe  policy 
which  would  prevent  a  recovery.  Chownlng 
did  not  live  In  the  property  or  near  It  at  tiie 
time  the  policy  was  Issued,  and  this  fact  was 
well  known  to  tbe  Insurance  company, 
through  its  agent,  who  solldtM  and  wrote 
tbe  policy,  before  the  Bame  was  Issued. 
Moreover,  the  evidence  sbows  that  the  com- 
pany, through  Its  agent,  was  notlSed  of  a 
change  of  tenants,  and  consented  tJiereto  he- 
fore  the  fire. 

Having  arrived  at  the  conclusion  that 
Chownlng  was  the  owner  of  the  Insured  prop- 
erty both  at  the  time  of  the  Issual  of  the  pol- 
icy and  the  occurreaice  of  the  fire  which  de- 
stroyed the  building,  we  are  of  the  opinion 
that  the  trial  court  correctly  directed  the  jury 
to  flud  and  return  a  verdict  for  appellee, 
Chownlng,  there  being  no  other  real  Issue  In 
the  cane. 

Judgment  affirmed. 


VAUGHAN,  Ssoratary  of  Stats,  v.  ROBERTS. 

(Court  of  Appeal!  of  Kentucky.  Sept.  80, 
1921.) 

1.  Statatas  «=»225V4— Acts  easotad  sa  saaie 
sabjset  at  aane  seaslos  eoastrssd  together. 

Two  acts  enacted  on  same  subject  at  same 
session  of  tbe  General  Assembly  should  be 
construed  together,  and  one  should  not  be  held 
inconsistent  with  other  if  they  can  be  fairly 
read  otb^rwlse. 

2.  EleetlSBS  «s»l4l— StatBts  naklsg  primary 
slaetloa  eaadldatsa  Ineligible  as  eandldatei 
by  petition  for  same  offloe  at  general  election 
heW  Isappllooble  to  offloe  of  oirouit  Judge. 

Ky.  St.  i  1550,  snbsec  6,  as  amended  by 
Acts  1920,  c.  150,  making  primary  election  can- 
didate, who  has  filed  "application  or  declara- 
tion" as  to  port;  affiliation  and  support  of  par- 
ty nominees,  where  defeated,  ineligible  as  a 
candidate  for  tbo  same  office  by  petition  at 
tbe  general  elecUon,  under  Ky.  St.  {  1-163,  held 
inapplicable  to  a  candidate  for  the  office  of 
judge  of  the  circuit  court,  in  view  of  amend- 
ment of  Ky.  St  {  16S0,  snbsec.  6,  by  Acts 
1020.  c.  99,  excepting  nombiations  for  judges 
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from  tbe  operation  of  chapter  106,  and  making 
it  unnecessarr  for  a  candidate  for  such  office 
to  file  the  declaration  as  to  part;  affiliation. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Mandamus  by  R.  B.  Roberts  against  Fred 
A.  Vaogban,  Secretary  of  State,  to  compel 
him  to  receive  and  file  a  petition  nomlnathig 
petitioner  for  ofRce.  Writ  granted,  and  d^ 
fendant  anteals.  AfBrmed. 

Chas.  I.  DnwsMi*  Atty.  Gen.,  and  B.  C 
0*Bear,  of  Fk«nktort,  for  appellant. 
Jolin  D.  Carroll,  of  Frankfort,  for  appellee. 

HURT,  a  J.  Hie  appellee^  R.  B.  Robots, 
on  tbe  14th  day  of  S^tember,  1021,  whldi 
was  more  than  45  and  less  than  75  days, 
previous  to  the  regular  election  In  Nov^ber, 
1921,  tendered  and  offered  to  file  In  the  office 
of  the  Secretary  of  State  a  petition,  which 
was  signed  by  a  requisite  number  of  legal 
voters  of  the  thirty-third  judicial  diHtrlct. 
nominating  him  for  the  office  of  circuit  judge, 
as  an  independent  candidate,  or  candidate  of 
the  Independent  party,  and  requesting  that 
his  name  be  pieced  upon  tbe  ballot  to  be  used 
at  the  regular  election  under  the  emblem  of 
his  picture  or  photograph.  The  Secretary  of 
State,  for  reasons  hereinafter  stated,  being 
of  tbe  opinion  that  appellee  was  not  eligible 
to  have  his  name  upon  the  ballot  as  a  candi- 
date for  circuit  judge  at  the  November  elec- 
tion, declined  to  receive  or  file  the  petition  or 
to  cause  appellee's  nsime  to  be  printed  upon 
tbe  ballots  as  an  Independent  candidate  in 
accordance  with  the  request  of  the  petition. 

The  appellee,  by  proper  proceedings  In  the 
drcnlt  court,  secured  a  writ  of  mandamus 
against  the  appellant,  requiring  him  to  re- 
ceive the  petition  and  to  file  same  as  of  the 
date  tendered,  and  to  cause  appellee's  name 
to  be  printed  upon  the  ballots  to  be  used  at 
the  November  election,  1921,  as  an  independ- 
ent candidate  for  Judge  of  the  circuit  court. 
In  the  dlf^trlct,  under  the  emblem  designated 
In  tbe  petition,  and,  from  the  Judgment  grant- 
ing the  writ  of  mandamus,  tbe  appeUaut  has 
appealed. 

The  appellant  assigns  as  reasons  why  tbe 
mandamus  should  not  have  been  granted  (1) 
that  the  petition  which  was  offered  to  be 
filed  was  insufficient  under  section  1453,  Ky, 
St.  and  (2)  that  the  appellee,  having  been  a 
candidate  at  the  primary  election,  held  on 
August  6,  1921,  for  tbe  nomination  of  the 
Republican  party  for  Judge  of  the  circuit 
court  in  the  thirty-third  district,  and,  having 
been  defeated,  he  was  not  eligible,  and  could 
not  be  permitted  to  run  as  a  candidate  for 
the  same  office  at  the  ensuing  November  elec* 
tion,  either  as  an  Independent  or  otherwise, 
or  at  least  he  was  without  right  to  have  his 
name  printed  upon  the  ballot  as  such  a  candi- 
date. 


■For  stlur  I 
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Ab  to  tlie  first  reaBon,  an  exftnilnatlon  of 
the  petition  tei^ned  to  the  Secretary  ahows 
that  It  aabstantlally  complies  with  the  re- 
Quirements  of  section  14S3,  Ky.  St,  and  la 
Buffident  under  that  section  to  require  the 
name  of  the  appellee  to  be  placed  npon  the 
ballote,  at  tlie  ensnlng  NoTem1)er  election,  ac- 
cording to  its  request. 

The  second  reason  la  based  npon  the  pro- 
Tisiims  of  chapter  156,  Session  Acts  of  the 
1020  Goiraal  Assembly.  That  act  purports  to 
be  an  amendment  to  snbaectlon  6,  S  1560,  Ky. 
St.,  and  the  act  consists  of  mbsectlon  6,  | 
IBSO,  supra,  as  It  existed  before  the  amend* 
ments  of  IftZO,  with  the  following  language 
in  addition,  viz.: 

"  'No  applicant  or  candidate  for  any  public 
office  in  the  state  of  Kentucky,  who  shall  bare 
filed  his  application  or  declaration  under  said 
section,  and  who  shall  have  been  defeated  for 
the  nomination  for  any  office  thereunder,  shall 
be  eligible  or  permitted  to  run  for  the  sama 
office  for  which  be  was  a  candidate  under  said 
section  at  any  general  election  in  thia  state  to 
be  held  during  the  same  year  in  which  his  said 
application  and  dedaration  was  so  filed,  and 
in  which  be  was  a  candidate  in  any  primary 
election  under  said  act.*  All  acts  and  parts 
of  acts  In  conflict  with  this  act  are  her^  re- 
pealed." 

The  appellee  having  been  an  nnsuccessfnl 
candidate  tor  the  nomination  for  circuit 
Judge  of  the  Bepubllcan  party,  at  the  primary 
election  held  on  August  6, 1921,  the  Secretary 
of  State  was  but  within  bis  rights  In  refusing 
to  cause  his  name  to  be  printed  upon  the  bal- 
lots to  be  used  at  Qie  Novmber  electbm,  as 
a  candidate  fbr  that  office,  if  the  above  pro- 
vision, quoted  from  chapter  166,  snpra.  Is 
valid  and  applicable  to  the  facts.  The  appel- 
lee, however,  contends  that  the  quoted  pro- 
vision is  void,  because  It  is  in  contravention 
of  section  130  of  the  Constitution,  In  that  it 
undertakes  to  add  to  the  qualifications  nec- 
essary to  hold  the  office  of  Judge  of  the  circuit 
court,  as  prescribed  by  the  Constitution,  and 
farther,  in  efTect  denies  to  the  people  of  the 
district  a  free  and  fair  election,  contrary  to 
section  6  of  the  Constitution. 

[I]  It  Is  unnecessary,  however,  to  deter- 
mine whether  the  above-quoted  provision  of 
chapter  156,  snpra.  Is  or  Is  not  void,  as  In 
contravention  of  any  constitutional  provi- 
sion, since  we  have  concluded  that  it  has  no 
Implication  to  tiie  present  state  of  fticts.  At 
the  same  session  of  the  Oraeral  Assembly 
which  enacted  chapter  156,  supra,  there  also 
became  a  law  chapter  99  of  Uie  Session  Acts 
of  the  legislative  assembly  of  1920.  The  lat- 
ter act  also  purports  to  be  an  amendment  of 
snbsection  9  of  section  1550,  Ky.  St,  but  it 
Is  in  reality  a  statute  prescribing  a  dUFer^t 
mode  of  nominating  a  candidate  for  a  Judge 
of  the  circuit  court  and  a  Judge  of  the  Court 
of  Appeals,  by  a  political  party,  from  that 
prescribed  by  chapter  156,  snpra,  or  that 
preecribed  Iqr  the  original  tocms  of  subsec- 


tion 6,  S  1560,  Ky.  St.,  and  prescribing  dlffer- 
«it  qualifications  to  make^one  eligible  for 
candidacy  for  a  party  nomination  than  the 
qualiflcatioUB  prescribed  by  chapter  166,  bu- 
pra.  It^at  least  has  the  effect  of  excepting 
the  nolninations  for  drcnlt  and  appellate 
Judges  from  the  operation  of  subsection  6  of 
section  1960,  supra.  These  two  acts,  having 
been  enacted  upon  tiie  same  subject  and  by 
the  same  session  of  the  G«ieral  Assembly, 
should  be  construed  togetjier,  and  Oxe  Intm- 
tioo  of  the  Le^tslatnre  ascertained  from  a 
omsidemtion  of  both,  and  tta^  diould  not  be 
held  incooBlsteDt  with  each  other.  If  th^  can 
be  fairly  read  othnwtoe.  88  1151;  25 
R.  G.  U  1062;  WlUson  T.  Hahn,  m  Ky.  444. 
116  S.  v.  281;  Lambert  eta,  ▼.  Board 
TruBtees,  etc.,  161  Ky.  726,  162  S.  W.  902, 
Ann.  Cas.  1015A,  180.  nie  Legislature  should 
be  cmsldered,  in  enacting  sndi  statutes,  to  be 
actuated  by  the  same  4)irlt  In  the  enactment 
of  etLCb,  and  to  be  carryli^  out  tiia  same  pol- 
icy. 

[2]  It  wiu  be  observed  tiiat  by  the  ternia  of 
snbsection  6,  section  1550,  as  amended  and 
re-enacted  by  cJlapter  156,  snpra.  before  one 
can  be  a  candidate  for  a  nomination  In  a 
primary  elcctltm,  he  moat  be  a  member  ot 
the  party  <tf  wUdi  he  seeks  a  nominaticoi; 
he  must  have  affiliated  with  the  party,  and 
supported  Its  nominees,  as  defined  in  the  act; 
and,  as  a  necessary  prerequisite  to  having  bis 
name  printed  upon  the  ballots  to  be  used  in 
the  primary  election,  be  must  file  a  notifica- 
tion and  declaration,  subscribed  and  sworn 
to  by  him,  in  which  he  mtist  swear  tliat  he 
resides  at  a  certain  place,  and  if  In  a  city 
where  r^iatraUon  is  required,  that  he  is  a 
registered  voter;  that  he  believes  In  the  prin- 
ciples of  the  party,  whose  nomination  he 
seeks;  that  he  intends  to  support  its  prin- 
ciples and  policies,  and  vote  for  Its  nominee 
at  the  coming  general  election;  that  he  has 
afiUIated  with  such  party  and  supported  its 
n<nnineea  at  the  last  gaieral  tiectton.  or  was 
prevented  trom  doing  so  by  some  sufficient 
\  reason;  that,  if  ncmlnated,  he  will  acc^  the 
nomination  and  not  withdraw;  that  he  will 
not  violate  any  law  pertaining  to  elections, 
and,  if  elected  to  the  office  at  the  general  elec- 
tion, he  vrlll  qualify  as  such  officer.  In  ad- 
dition to  BUdi  Bwom  dedaration,  he  must  also 
file  the  affidavits  of  two  reputable  electors,  to 
tiie  dfect  that  &ey  have  affiliated  vrittx  the 
party  and  suppwted  its  nominees  at  the  last 
general  election,  are  personally  acquainted 
with  the  applicant  know  him  to  be  a  dlscre^ 
dth^,  and  to  the  best  of  th^r  knowledge 
has  affiliated  with  and  sni^orted  the  party 
as  defined  by  the  primary  election  law,  and 
that  his  reridence  is  stated  correctly  in  his 
notification  and  declaration,  and  th^  believe 
him  to  be  qualified  to  fill  the  office  he  seeks. 

It  will  be  observed  that  the  written  in- 
strument which  this  section  requires  to  be 
filed  by  one  propodng  to  becone  a  candidate 
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In  a  primaTT'  la  termM  In  tlie  act.  In  some 
places,  a  "notification  and  declaration,"  and 
In  another,  "said  application  and  declaration,'' 
and  tbe  person  who  flies  It  Is  termed  an  "ap- 
plicant," and  that  It  uses  the  terms  "notifi- 
cation and  declaration"  and  "application  and 
declaration"  as  describing  the  prerequisite  to 
be  placed  upon  the  t)allot.  It  will  also  be 
observed  that  the  amendatory  section  of  sub- 
section 6,  ot  section  1550,  supra,  as  re-enacted 
and  embraced  in  chapter  156,  supra,  says  that 
"an  applicant  or  candidate,"  "who  shall  have 
filed  hia  applicattmi  or  declaraticHi  under  said 
aectifm  and  wlio  shall  bare  been  defeated  for 
any  office  there^der,"  shall  be  inel^ble,  and 
not  permitted  to  **run  for  the  same  oflSce  for 
-  wblcb  be  was  a  candidate  under  said  section 
at  any  general  election  *  *  *  to  be  held 
daring  Uie  same  year  In  which  bis  said  ap- 
plication or  declaration  was  so  filed.  *  *  •  " 
So  It  seems  that  the  ammdment  to  sab- 
section  6,  1 1550,  supra,  embraced  in  cfaaptw 
158,  snpra,  only  applies  to  candidates  under 
that  section  amraided,  and  only  to  such 
candidates  who.  In  ord»  to  get  a  ^ace  upon 
the  ballots,  axe  required  to  file  the  "notifica- 
tion and  declaration"  or  the  "application  and 
declaration''  desciibed  and  required  1^  sub- 
section 6, 1 1560,  snpra.  By  Its  very  tenns  It 
has  no  reference  to  a  candidate  in  the  prima- 
ry, who  shall  not  have  filed  bla  "application 
or  dedaratlcm,  onder  said  sectton,"  and  who 
was  not  a  "candidate  In  a  primary  election 
under  said  act"  By  the  very  terms  of  sub- 
section 6,  I  1560,  supra,  the  name  of  no  one 
oould  he  printed  upon  the  ballots  as  a  candi- 
date for  a  party  nomination,  who  was  not  a 
mendier  of  such  party,  and  to  that  «id  an 
applicant  was  required  to  snbscrttia  and 
swear  to  and  file  the  ai^illcatiim  or  notifica- 
thHi  and  declaration  required  by  l^e  act;  and 
hence  no  one  could  be  a  candidate  tor  a  nom- 
ination for  any  office  by  a  political  party  not 
his  own,  and  neither  could  the  members  of  a 
party  rote  for  or  nominate  a  candidate  for 
an  office  who  was  not  a  member  of  the  party, 
and  who  had  not  affiliated  with  and  support- 
ed the  party.  To  enable  a  political  party  to 
nominate  a  candidate  for  the  office  of  Judge 
of  the  Oircuit  court  or  a  Judge  of  the  Court  of 
Appeals  other  than  a  member  of  the  party, 
and  to  enable  the  various  political  parties  to 
nominate  the  same  [terson  as  the  candidate  of 
each,  and  to  enable  the  name  of  a  ncHnlnee  to 
be  printed  upon  the  ballots  to  be  used  at  the 
general  elections  under  the  emlilemB  of  as 
many  or  of  whatever  party  should  nominate 
him,  and  in  fact  to  enable  the  name  of  a  per- 
son to  be  pi-inted  upon  the  liallota  as  candi- 
date for  one  of  these  Judicial  offices,  by  what- 
ever method  the  law  wUl  permit  the  name  of 
a  peraon  to  go  upon  the  ballot,  and  thus  at- 
tempt to  divorce  the  election  of  such  Judges 
from  partisan  rancor,  and  to  induce  the  vot- 
ers to  select  judges  with  reference  to  their 
fttnoBi  and  qualifications  for  the  offlce,  In- 
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stead  of  pollUeal  conslderatlonB,  the  L^s- 
lature  enacted  chapter  99,  supra.  It  will  be 
observed  that  the  first  clause  of  the  amend- 
ment to  subsection  6,  i  1550,  supra,  as  em- 
braced In  chapter  09,  supra,  declares  that 
none  of  the  provisions  of  subsection  6,  §  1550, 
supra,  shall  apply  to  candidates  for  Judges 
of  the  Court  of  Appeals,  and  for  Judges  of 
the  circuit  courts. 

It  Is  then  provided  that  any  eligible  person 
may  become  or  be  proposed  as  a  candidate 
for  nomination  by  any  and  every  political 
[wrty  having  a  ticket  to  be  voted  for  in  the 
district,  but  the  person  shall  not  be  required 
to  seek  the  nomination  or  nominations,  nor  to 
mate  any  deriaratlon  of  party  loyalty  or  sup- 
port, as  a  prerequisite  to  his  name  bcAng 
[Hinted  upon  the  ivlmary  ballots.  Nor  shall 
he,  as  a  prerequisite  (tf  candidacy  for  nomi- 
nation, be  required  to  have  registered  as  a 
voter,  nor  to  have  affiliated  with  any  party. 
The  nomination  or  aominattons  for  these  Ju- 
dicial offices  is  proposed,  not  by  .the  candi- 
date fOSng  an  "arollcation,  or  notification  and 
declaradon"  as  required  by  subsection  6^ 
1  1550,  supra,  but  eltiier  by  a  resolution  of  a 
party  committee  or  by  the  arollcatlon  of  two 
reputable  electora  of  any  political  mtrty, 
wblcb  teeolutlon  or  application  shall  be  filed 
with  the  proper  officer.  The  names  of  the  suc- 
cessful candidates  In  the  primary  for  these 
Judicial  positions  shall  appear  on  the  bal- 
lots, used  at  the  general  electlfm,  under  the 
emblems  of  as  many  parties  as  have  aomi- 
nated  Osetn,  and.  in  addition,  may  iqipear  up* 
on  the  ballots  by  the  petltitm  of  voters,  and 
in  fact  in  as  many-  ways  as  the  law  will  per- 
mit. In  such  a  primary  election.  If  a  person 
is  successful  In  securing  the  nomination  of 
one  party,  but  is  defeated  for  the  nomination 
of  another  party,  by  the  express  words  of  the 
statute,  he  may  appear  as  a  candidate  under 
the  device  of  the  party  which  nominates  blm, 
and  also  upon  the  petition  of  voters,  which 
would  necessarily  be  as  an  Ind^endent.  - 

Hence,  a  candidate  for  a  nomination  for 
judge  of  the  Court  of  Appeals  or  a  circuit 
court  is  not  a  candidate  under  subsecti<m  6, 
§  1550,  supra,  but  is  a  candidate  under  said 
subsection  as  amended  by  chapter  00,  supra, 
and  hence  the  amendment  as  embraced  in 
chapter  156,  supra,  does  not  apply  to  him. 
Only  candidates  uiider  subsection  6,  {  1550, 
are  reqiiired,  as  a  prerequisite,  to  file  an  "ap- 
plication and  declaration,"  as  provided  for 
by  that  section,  and  they  are  the  only  candi- 
dates, when  defeated  In  the  primary  election, 
who  are  not  "eligible,  and  shall  not  be  per- 
mitted to  run  for  the  same  aSiw"  at  the  g&t- 
&rB.l  election,  if  said  provision  is  valid,  whidi 
is  not  decided. 

Chapter  156.  supra.  Is  general  In  Its  terms, 
and  applies  to  all  posons,  who  may  be  can- 
didates In  a  primary,  while  chapter  89,  supra, 
applies  only  to  persons  who  may  be  candt 
dates  for  Judge  of  the  Court  of  Appeals  and 
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of  drcnit  conrts.  ConBtrnlng  than  u  one 
act.  It  Is  Teiy  plain  that  the  le^slatiTe  in- 
tention was  that,  while  all  other  candidates 
In  a  primary  were  governed  by  the  prorladoni 
of  BQbsectlon  6,  i  1S50,  Ky,  St^  the  candidates 
In  primary  elections  for  the  judicial  positions 
above  named  should  be  excepted  from  the 
operation  of  the  provisions  of  that  mibeec- 
tion;  and,  aa  before  stated,  chapter  99,  su- 
pra, so  declares.  There  would  be  no  other 
way  to  construe  these  two  acts  upon  the 
same  subject,  and  enacted  at  the  same  ses- 
sion of  the  General  Assembly,  consistently 
with  each  other.  Carrying  out  the  policy  of 
the  Legislature  In  regard  to  candidates  for 
Judges  of  the  circuit  court  and  Judges  of  the 
Gourt*  of  Appeals,  the  Legislature,  in  enact- 
ing the  amendment  to  auhsection  6,  I  1650, 
snpra,  embraced  In  (Chapter  156,  supra,  did 
not  include  candidates  for  these  judicial  of- 
fices In  terms,  but  expressly  excluded  them 
from  its  operation,  by  making  It  apply  only  to 
such  candidates  In  a  primary  election  as  were 
retiiilred  by  law  as  a  prerequisite  to  can- 
didacy to  file  a  "notification,  application,  and 
dedaratiim"  nndw  subsection  6,  i  1650,  and 
who  did  file  same  and  were  candidates  under 
that  section,  and  not  to  candidates  In  a 
primary,  who  mn  not  candidates  under  that 
sectton.  The  quoted  portion  of  chapter  158, 
snpra,  harlng  no  aK>Ucatlon  to  sndi  a  candi- 
date as  appellee^  and  no  Inhibition  In  ch^ter 
99,  supra,  being  Imposed  upon  him  from  ap- 
pearing aa  an  Indeipendent  candidate  upon 
the  ballots  at  the  general  Section,  his  rights 
In  the  matter  are  goremed  by  the  principles 
announced  In  the  opinions  of  this  court  in 
Napier  t.  Roberta.  172  Ky.  227,  189  8.  W. 
206,  and  Fnmda  t.  Storglll,  163  Ky.  650^  174 
&W.708. 
The  Judgment  Is  therefore  afflmied. 

SAMPSON.  J„  not  sitting. 


PROCTOR  V.  LOUISVILLE  &  N.  R.  CO. 

(Court  of  Appeals  of  Kentucky.   June  24, 
1921.) 

1.  Appeal  and  error  «='35l  (2)— Traascript  may 
ba  lllsd  after  the  two-year  psriod. 

Where  JudgmeDt  was  entered  in  circuit 
court  on  March  16,  1918,  and  January  27, 19^, 
I^^tifl  appellant  filed  a  copy  of  judgment  in 
clerk's  oflBcs  of  the  Court  of  Appeals,  and 
aummoDs  was  issued  for  the  appellee,  and  on 
July  14th  transcript  was  filed  in  clerk's  office, 
which  was  more  than  20  days  before  first  day 
of  second  term  of  Court  of  Appeals  after  grant- 
ing of  appeal,  a  motion  to  dismiss  the  appeal 
was  without  merit 

2.  Appeal  ant  error  <8=>427— Ne  shewing  that 
asmmoB*  os  appeal  was  not  served  on  agaat. 

An  appeal  will  not  b«  dismissed  on  groocd 
that  summons  Issued      the  clerk  of  Court  of 


Appeals  was  not  served  on  an  agent  of  the  ap- 
pellee, where  there  is  noUiing  in  record  tending 
to  show  that  sodi  person  was  or  was  not  ap- 
pellee's agent,  except  r^tam  by  sheriff,  which 
shows  the  person  on  whom  it  was  served  was 
such  an  agent,  no  affidavit  being  filed,  and  there 
beliv  nothing  on  whkh  to  base  the  daim  that 
he  was  not  such  agent  except  the  bars  state- 
ment of  counsel  In  their  written  motion  to  dis- 
miss the  api>eal. 

3.  Appeal  asd  error  ^=9799— Appeal  set  dis- 
missed oe  hare  atatemeat  of  oeaasel  Is  me- 

tloa. 

An  appeal  by  plaintiff  from  an  alleged  In- 
sufficient judgment  will  not  be  dismissed  on 
bare  ex  parte  statement  of  counsel  in  writ- 
ten motion  to  dismiss  appeal  that  plaintiff  col- 
lected the  judgment  during  the  pendency  of  tb« 
appeal,  wltiiout  anything  to  the  record  to  show 
it,  even  assuming  such  collection  would  be  good 
grounds  for  dismissing  Uie  appeal. 

4.  Champerty  and  maintsnanee  ^=35.(6)— Gob- 
tract  faetwees  attorssy  ud  ollest  hold  oham- 
pertflus  and  void. 

A  contract  between  attorney  and  widow 
concerning  an  actios  by  the  widow  as  adminis- 
trator against  a  railroad  for  damages  for  hus- 
band's death  held  champertons  and  void,  as  be- 
ing prepared  with  a  design  on  part  of  attorney 
to  put  whole  litigation  and  whole  estate  of  the 
dead  man  in  bis  custody  and  control,  and  to 
place  the  widow  wholly  within  his  power,  and 
subject  to  his  dictation,  and  requiring  mutual 
consent  of  attorney  and  widow  to  compromise 
with  railroad. 

5.  Champerty  and  nalnteaance  «=35(6)— Cos- 
traot  between  attorney  asd  dlent  bold  Inval- 
id as  a  whole. 

Contract  between  attorney  and  widow  con- 
cerning estate  of  hosband  and  action  for  his 
death  hM  Invalid  as  a  whole,  portion  fixing 
contingent  fee  b^g  Inextricab^r  taividved  with 
and  dependent  upon  champertooa  fcatifres. 

6.  ■  Trial  ^370(1)— Ne  hearing  before  Jstyaft^ 
er  agraemest  that  eiMLseeMer  eater  IsdoMest. 

After  final  submission  of  equitable  actios 
for  judgment,  and  after  argument.  <rf  esse  Iqr 

connael.  It  was  too  late  to  ask  for  a  continuance 
and  for  a  hearing  before  a  jury  of  an  issue  out 
of  chancery,  especially  when  complaining  party 
had  expressly  agreed  that  chancellor  enter  Judg- 
ment on  whole  case. 

7.  Jadgment  «=»252(5)— Rscovery  on  quantum 
meruit  In  action  on  void  oontraot  where  pray- 
er was  for  all  proper  relief. 

In  an  action  by  plaintiff's  attorney  against 
defendant  to  recover  compensation  specified  in 
a  contract  with  plaintiff,  plaintiff  and  defendant 
having  compromised  the  case,  chancellor  pr(v- 
erly  permitted  recovery  by  aUomey  on  a  quan- 
tum meruit,  altLougb  the  contract  between  the 
attorney  and  the  plaintiff  was  champertons 
and  void,  where  the  attorney  in  his  petition  al- 
leged the  value  of  bis  services,  and  the  pray- 
er of  his  petition  prayed  for  all  proper  rdiiei; 
under  Civ.  Code  Prae.  |  90. 

Appeal  from  Clrcalt  Court,  Warren  County. 

Action  by  B.  F.  Proctor  against  the  Lools- 
vllle  &  Nashville  Railroad  Company.  Judg- 
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ment  for  defendant,  and  plaintiff  appealB, 
and*defCTda&t  la  gnmted  croi»«ppeal.  Af- 
firmed. 

J.  H.  HaielrlKg,  of  Frankfort,  and  B.  F. 
Proctor  and  Herdxaon  ft  Stfjfw,  all  of  Bowl- 
ing Orem,  for  api)eUant. 

Slnu,  Bodea  ft  Sims,  <UC  Bowling  Green,  and 
B^.  D.  Warfleld,  of  LooigvUIe,  for  appellee. 

TURNHR,  C.  In  NoTember,  1911.  Claude 
Strange,  an  employ^  of  the  !«.  ft  N.  Railroad, 
was  killed  In  an  accident,  and  shortly  there- 
after his  widow  employed  appellant,  a  prac- 
ticing lawyer,  to  brii^  and  prosecute  an  ac- 
tion for  damages  against  the  railroad  com- 
pany. The  widow  subseoncntly  qnallfled  as 
administratrix,  and  thereafter  appellant  did 
Institute  such  suit  in  the  Logan  circnlt  court, 
and  on  a  trial  in  that  court  plaintiff  was 
awarded  a  verdict  for  $15,000  In  damages, 
upon  which  judgment  was  ^tered.  But  the 
railroad  company  prosecuted  an  appeal  to 
this  court  from  that  judgment,  and  tbe 
same  was,  in  December,  1913,  reversed  by 
this  court  and  sent  back  for  another  trial. 
L.  &  N.  B.  Co.  V.  Strange'a  Adm'i,  ISO  Ky. 
439, 161  S.  W.  289.  ■ 

After  the  reversal  of  that  judgment,  and  In 
July,  1914,  the  railroad  company,  without 
knowledge  or  consent  of  appellant  compro- 
mised with  the  administratrix  for  the  sum  of 
$5,000,  and  the  payment  of  the  court  costs, 
and.  In  addition,  agreed  with  her  at  the  time 
that  it  would  pay  to  appellant,  as  her  attor- 
ney, such  sum,  if  any,  as  he  might  be  entitled 
to  in  law.  TbiB  Is  an  ordinary  action  by  ap- 
pellant against  the  railroad  company  and 
Mrs.  Strange,  wbweln  be  prays  that— • 

*Tbe  settlement  of  July  26,  1914,  be  declared 
void,  and  that  plaintiff  and  defendant,  Strange, 
be  permitted  to  •prosecute  the  claim  for  tiie 
deatii  of  her  hnsband,  or  that  plaintiff  be  given 
judgment  for  one-half  the  judgment,  intereat, 
and  damages  tbe  same  as  if  tbe  judgment  had 
been  affirmed  in  the  Court  of  Appeals,  to  wit: 
$10,000,  with  6  per  cent,  interest  from  date 
of  reversal,  to  wit,  December  13, 1913,  and  for 
all  proper  relief.** 

In  his  petition  the  plaintiff  seta  out  in 
terms  not  only  the  original  contract  entered 
into  between  Mm  and  Mrs.  Strange,  dated 
I>ecember  26,  1911,  but  also  sets  out  three 
amendatory  or  supplemental  contracts  th^e- 
after  entered  into  between  them  referring  to 
the  same  subject-matter,  two  of  the  latter 
being  entered  into  after  the  judgment  in  the 
drcuit  court,  and  while  the  cause  was  pend- 
ing on  appeal  in  this  court,  and  the  last  hav- 
ing be«i  entered  into,  as  alleged,  on  the  6th 
day  of  January,  1914,  but  which  bears  date 
tbe  11th  of  March,  1914,  and  after  the  rever- 
sal of  tbe  judgment. 

The  original  and  the  amendatory  contracts 
tso  set  out  la  tlte  plaintifTs  petltim  ara  as  fbl- 
lows: 

2SSS.W.-i7 


^'This  obli^Uon  witneeseth:  That  I  have  this 
day  employed  B.  F.  Proctor  to  adjust  by  suit 
or  compromise  a  claim  for  mysdf  and  infanta 
against  the  Louisville  &  MashviUe  Railroad 
Company  for  tbe  death  of  my  husband,  who 
was  killed  while  ectiDg  as  brabeman  on  No- 
vember 22,  1911,  Said  Proctor  is  to  bare  con- 
trol of  the  claim  and  I  am  to  give  all  tbe  as- 
sistance in  my  power  to  him.  I  am  to  qualify 
as  administratrix  with  the  approval  of  said 
Proctor,  and  he  is  to  see  that  my  bond  i» 
made,  and  is  to  oontvol  the  fonds,  if  any,  be- 
loi%ing  to  the  estate  and  any  sum  recovered 
for  said  injury  and  death,  till  paid  by  order  of 
court  to  the  (persons  eotitlcd)  thereto.  This 
claim  ie  not  to  be  compromised  without  the  mu- 
tual consent  of  said  Proctor  and  myself.  If  it 
is  compromised  without  bis  consent  be  is  to 
receive  a  sum  equal  to  five  thousand  dollars  and 
if  compromised  by  him  without  my  consent  he 
is  to  pay  0M  ten  thousand  dollws  or  I  may  de- 
mand two-thirda  of  what  he  compromised  lor  If 
I  prefer. 

"It  is  agreed  that  for  his  services  said  Proc- 
tor shall  otherwise  receive  a  sum  equal  to  one- 
third  received  for  said  injury  and  death,  if 
compromised  before  suit,  but  it  suit  is  brought, 
he  is  to  receive  a  sum  equal  to  one-half  receiv- 
ed. This  contract  shall  be  ratified  by  any  ad- 
ministrator appointed.  This  December  26, 
1911." 

The  first  amendatory  contract  Is  as  follows: 

.  "la  order  to  accommodate  me  and  to  get  sop- 
port  for  mys^  and  children  till  my  dahn 
agaiut  the  Ii.  ft  N.  B.  B.  Co.  is  finally  settled 
I  do  hereby  agree  to  pay  B.  F.  Proctor  any  and 
all  sums  of  money  furnished  me  or  for  my  ben- 
efit with  six  per  cent,  interest  and  to  pay  to 
Judge  S.  R.  Crewdson  the  sum  of  four  hundred 
doUars  for  bis  services  and  the  sum  of  four 
hundred  dollars  to  Bazelrigg  &  Hatelrigg,  and 
if  ray  cause  is  appealed  to  the  Supreme  Oouxt 
$800. 

"It  is  further  agreed  that  said  Proctor  is  en- 
titled to  a  sum  equal  to  one-half  of  the  $lo,000 
for  which  judgment  was  rendered  in  my  favor 
in  the  Logan  circuit  court  with  one-half  such 
damages  and  Interest  as  may  be  recovered  in 
the  appeal,  and  from  his  one-half,  which  I  here- 
bj  assign  him,  be  is  to  pay  back  to  -me  one-half 
the  sum  paid  Ju^e  Orewdson  and  one-half 
warn  paid  Haa^igg  ft  Haxelrigg,  if  any. 

*1t  is  further  agreed  that  said  Proctor  wiU 
go  my  security  and  assist  me  in  procuring  the 
loan  of  twenty-five  dollars  per  month  beginning 
with  October,  1913,  and  continuing  until  my 
claim  is  finally  settled,  at  which  time  I  ant  to 
pay  and  discharge  same  with  interest  with  other 
sums  due  or  to  become  due  to  said  Proctor. 

"It  is  agreed  that  tliis  cause  is  not  to  be 
settled  or  compromised  without  our  mutual 
consent,  if  it  is  done,  then  each  agrees  to 
pay  the  other  the  full  amount  of  what  would 
have  been  received  If  the  jadgment  or  judg- 
ments had  been  paid  In  tnll  as  now  or  hereafter 
rendered.  TUa  September  80;  1918." 

Tbe  aeoond  amendatory  contract  la  as  fol- 
lows: 

"This  obligation  made  and  entered  into  this 
the  9th  day  of  December,  1918,  between  B.  F. 
Proctor  and  Nora  Strange  .in  person  and  as  ad- 
ministratrix of  Claude  Strange  witoeesetta: 
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Tbat  the  ssid  Stranse  being  in  reduced  circum- 
atances,  owing  to  the  death  of  her  husband, 
and  without  auffident  means  to  lire  upon,  B.  F. 
Proctor  hereby  agreea  to  stand  as  her  surety 
for  twenty-five  doOars  each  month,  beginning 
with  this  date. 

"This  contract  is  to  end  when  the  case  now 
pending  against  the  L.  &  N.  K.  K.  Co.  is  set- 
tled. It  is  further  agreed  that  said  Strange  is 
DOW  indebted  to  said  Proctor  for  money  ad- 
vanced to  her  and  for  rent  of  bis  bouse  to 
this  date,  which  she  is  to  pay  when  her  case 
is  settled  as  heretofore  agreed,  and  it  la  fur- 
ther agreed  tiiat  no  settlement  win  be  made 
with  the  railroad  company  without  the  mutual 
consent,  that  Is,  said  Proctor  cannot  settle 
without  the  consent  of  said  Strange,  and  said 
Strange  cannot  settle  without  the  consent  of 
said  Proctor.    This  December  9,  1918." 

The  third  amendatory  contract  Is  as  fol- 
lows: 

"This  instrument  witnesseth :  That  the  Lonis- 
ville  &  Nashville  Railroad  Company  having  made 
a  proposition  to  my  attorney  B.  J.  Proctor  to  pay 
the  sum  of  $15,000  to  settle  my  cidm  prosecuted 
as  administratrix  of  Clande  Strange,  together 
with  the  claim  of  W.H.  Stewart's  administratrix, 
I  now  authorize  my  attorney  to  make  a  proposi- 
tion to  compromise  my  said  claim  independent 
of  the  claim  of  Stewart's  administratrix,  and 
said  Proctor  is  authorized  to  settle  my  claim 
at  $15,000  and  aU  costs,  including  costs  in  the 
Court  of  Appeals,  and  is  not  to  accept  anything 
less  without  my  written  consent.  In  the  event 
of  a  settlement  the  Louis^le  tt  Nasbville  Rail- 
road Ocanpany  is  to  draw  a  voucher  payable  to 
said  Proctor  and  myself  jointly  and  out  of  this 
sum  I  am  to  receive  $7,500  as  administratrix, 
and  said  Proctor  is  to  receive  the  same  sum, 
and  we  are  to  divide  the  fees  of  Judge  Orewd- 
son  and  Judge  Hazelrigg  as  heretofore  i^eed. 
Said  Proctor  has  been  furnishing  me  money  at 
the  rate  of  $30  per  month  payable  monthly  to 
live  upon,  and  he  agrees  to  continne  to  funiish 
chat  sum  till  my  case  la  fhially  settled,  and  out 
«f  the  sum  paid  me  I  am  to  satisfy  any  money 
advanced  to  me  as  heretofore  agreed.  It  is 
further  agreed  that  if  said  Proctor  wishes  to  do 
'  BO  he  may  accept  a  less  sum  than  $15,000  from 
the  company  for  a  settlement  but  is  to  pay  me 
the  $7,500,  and  if  I  accept  a  less  sum  I  am  to 
pay  bim  the  $7,500  unless  be  consents  in  writ- 
ing to  accept  less.  Witness  my  band  this  tbe 
11th  day  of  March,  1914." 

Tbe  plaintiff,  whUe  asldng  in  bis  iwayer 
tor  the  relief  as  above  set  fcnrtb,  alleged  In 
the  petition  that  bis  services  bo  rendered 
In  that  action  were  reasonably  worth  $10,000. 

The  answer  of  the  railroad  company,  Attest 
denying  tbe  value  of  the  services  and  that 
tbe  settlement  with  Mrs.  Strange  .was  pro- 
cured by  fraud,  in  «  second  paragraph  re- 
lies upon  the  temu  of  tbe  original  and  sup- 
plemental contracts  as  being  duunpertovs 
and  rold,  and  allies  that  the  same  were 
made  solely  tm  tbe  nse  and  benefit  of  tbe 
I^alntlflF,  and  had  for  their  object,  not  tbe 
protectlfm  of  bis  client  in  fb»  fwesentaUon 
and  pmecntion  of  ber  claim,  but  wen  made 
■nd  dictated  by  bim  for  the  otAe  purpose 
«f  pecnnlary  advantage  to  himself. 


The  defendant,  Nora  Strange,  In  her  an- 
swer denied  that  the  contract  at  settlement 
bad  been  procured  from  ber  by  fraud  or 
misrepresentation,  and  expressed  a  desire 
to  have  tbe  same  confirmed.  She  further  de- 
nied that  tbe  company,  through  its  attorneys, 
at  tbe  time  of  tbe  settlement  agreed  with 
her  to  pay  ber  attorney  any  amount,  exe^t 
that  it  was  understood  at  the  time  that  un- 
der tlie  law  in  this  state  ber  attorney  could, 
if  he  desired,  and  If  ber  contracts  were  valid 
and  mforceable,  compel  tbe  railroad  com- 
pany to  pay  him  one-half  the  amount  receiv- 
ed by  ber, 

Tbe  issnee  were  otnnpleted  by  r^ly  and  re- 
Joinder,  and  the  lower  court,  having  trans- 
ferred the  case  to  the  e<iuity  dotAet.  there- 
after entered  a  Judgment  denying  to  the 
plaintiff  the  ri^t  to  any  recovery  under  bi^ 
contracts,  and  holding  tbem  as  a  whole  to 
be  champertous  and  rold,  but  on  quantum 
meruit  ^vlng  bim  a  Judgment  against  the 
railroad  company  for  tbe  sum  of  $1,800.  To 
that  Judgmoit  each  party  excited,  and  the 
I^aintlff  having  filed  his  transcript  and  pros- 
ecuted an  appeal  to  this  court,  tbe  defend- 
ant has  been  granted  a  cross-appeal.  In 
this  court  appellee  has  entoed  a  motion  to 
dismiss  the  aMieal  upon  three  giounda.  tbe 
consideration  of  whi<ji  was  passed  to  the 
merits. 

[1]  Tbe  first  ground  is  wholly  without  mer- 
it; the  Judgment  was  entered  in  tbe  drcnit 
court  on  March  16,  1918,  and  on  January  27. 
1920,  tbe  plaintiff  filed  a  copy  of  the  Jud;;- 
ment  in  the  clerk's  office  of  this  court  and  a 
sunmums  was  Issued  tbereon  for  tbe  appel- 
lee and  on  tbe  14th  day  of  July  thereafter 
a  transcript  of  tbe  record  was  filed  In  tbe 
clerk's  office,  which  was  more  tban  20  days 
before  tiie  first  day  of  the  second  term  oC 
this  court  after  tbe  granting  of  tbe  api;>eal. 
McCaUister's  Adm'r  v.  Stanley  et  at,  186 
Ky.  830,  218  S.  W.  237. 

[2]  Tbe  second  ground  is  that  the  summons 
Issued  by  the  tieric  of  this  court  was  not 
served  on  an  agent  of  the  company;  but  it 
is  only  necessary  to  say,  as  to  this  conttti- 
tion,  that  there  is  nothing  In  the  record  in- 
timating Or  tending  to  show  that  such  per- 
son was  or  was  not  its  agent  exc^t  tbe  re- 
turn on  the  process  by  the  sheriff  of  Warren 
county,  which  shows  the  person  upon  whom 
It  was  served  was  such  agent  in  that  county. 
No  affldavlt  Is  filed  here,  and  there  is  noth- 
ing upon  which  to  base  tbe  claim  that  be 
was  not  such  agent  except  tbe  bare  state- 
ment of  counsel  In  thdr  written  motion  to 
dismiss  the  appeal. 

[3]  The  third  ground  is  that  the  anie*l 
should  be  dismissed  because  appellant,  as 
set  forth  In  the  motion,  is  said  to  have  col- 
lected the  $1,800  Judgment  during  the  pend- 
ency of  this  appeal;  but  In  this,  as  tn  tbe  oth- 
er, we  are  l^t  wholly  to  tbe  ex  parte  state- 
ra^t  of  connsd  In  the  motion,  without  any- 
tblng  In  the  raoffd  to  sbow  il^  and  Cor  that 
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reason  we  deem  ft  unnecessary  to  determine 
whether  or  not,  if  be  had  coDeeted  it.  It  would 
be  good  grounds  for  dlEiiDlseing  the  appeal. 
Upon  a  motion  to  dismiss  an  appeal  or  to 
quash  a  summons  which  Issued  from  this 
court,  from  the  very  nature  of  things  we 
must  accept  the  record  as  It  appears ;  and, 
there  b^g  no  aflSda-rit  filed  In  support  of 
such  motion,  hnt  only  a  recital  In  the  writ- 
ten motion  of  a  state  of  fact  not  disclosed 
by  the  record,  the  same  will  be  overruled. 
It  follows  from  what  we  have  sald  that  tbe 
motion  to  dismiss  the  appeal  Is  overruled. 

[4]  Considering  first  the  original- contract 
of  employment,  It  may  be  safely  said  that  it 
discloses  upon  Its  face  that  it  was  wholly 
dictated  by  appellant,  and  prepared  with  a 
design  to  put  the  whole  litigation  and  the 
whole  estate  of  the  dead  man  in  his  custody 
and  control,  and  to  place  the  widow,  who 
subsequently  was  administratrix,  wholly 
within  his  power  and  subject  to  his  dicta- 
tion. It  not  only  expressly  says  that  appel- 
lant Is  to  have  the  control  of  the  dalm,  but 
In  terms  restricts  the  widow's  right,  guaran- 
teed by  law,  to  qualify  as  administratrix 
of  her  deceased  busband,  and  In  ccsmectlon 
with  that  restriction  Is  the  agreement  upon 
his  part  to  see  that  her  bond  ss  such  ad- 
ministratrix Is  made,  In  the  event  he  should 
thereafter  decide  that  she  might  exercise 
her  right  under  the  law  to  qualify.  This 
agreement  to  make  h^  bond  In  the  event 
he  should  desire  her  to  qualify,  taken  in  con- 
nection with  the  attempted  restriction  upon 
her  right  so  to  do,  must  have  been  intended 
to  place  her  further  under  his  control;  for 
if  she  had  insisted  ninm  qualifying  in  op- 
posltlmi  to  his  wishes,  he  might  have  pre- 
V  Ml  ted  her  quall^rlng  by  declining  to  make 
the  bond,  which  It  Is  aj^roit  throughout  the 
record  she  could  probably  not  have  made  In 
any  other  way. 

In  addition,  It  was  provided  tber^  that 
be  should  have  the  control,  not  only  of  any 
fond  which  might  be  realized  from  a  suc- 
cessful assertion  of  a  claim  for  the  death 
of  the  deceased,  but  of  any  other  funds  be- 
longing to  the  estate,  until  such  time  as  those 
funds  might  be  distributed  by  an  order  of 
court.  He  was  not  only  to  control  and  man- 
age in  his  own  way  the  suit  for  Strange'a 
death,  but  be  was  to  have  control  of  that 
fund  when  it  might  be  recovered,  and  any 
other  fund  belonging'  to  his  estate  before 
such  recovery.  That  is,  he  was  to  be  attor- 
ney, administrator,  and  sole  adviser  untlt 
such  time  as  he  might  see  proper  to  have  the 
fond  distributed.  Not  only  so,  but  In  addi- 
tion he  provides  that  the  claim  Is  not  to  be 
compromised  without  the  mutual  consent  of 
liiinself  and  the  widow,  thereby  taking  from 
ber  the  right  to  do  that  which  the  law  guar- 
antees her — ^namely,  to  settle  or  compromise 
ber  own  litigation;  and  by  so  d<dng  he  was 
HOC  only  d^rlTiiv  her  of  a  right  slven  by 


law,  but  he  was  contracting  in  opposition 
to  a  wholesome,  wtil-recognlzed  pnblie  policy 
which  racodrages  the  settlement  and  com- 
promise of  disputes  and  cfHitroversles. 

But  if  there  is  in  this  contract  one  provi- 
sion that  is  more  vidons  than  all  the  others, 
it  is  the  additional  provision  that.  If  she 
should  compromise  without  his  constint,  he 
was  to  receive  a  $5,000  fea  An  analysis  of 
this  provision  will  quickly  disclose  that  she 
was  thereby  restricted  and  prevented  from 
compromising  her  claim  for  less  than  $5,000, 
for  if  she  did  so  she  would  Itave  it  all  to  pay 
blm;  in  fact,  if  she  had  compromised  for 
less  than  that  amount,  imder  a  strict  inter- 
pretation of  the  contract,  she  wonld  still  owe 
him  the  difference  between  that  amount  and 
any  less  amomit  she  might  have  accepted, 
and  she  and  her  children  woold  have  beai 
left  without  compensation. 

But  it  is  contended  by  appellant  that  the 
objectionable  features  ot  this  contract  may 
be  eliminated  and  disregarded,  and  that  be 
should  then  be  permitted  to  recover  upon  the 
contract  as  thus  emasculated,  and  he  relies 
upon  the  cases  of  Newport  Rolling  MUI  Oo. 
V.  Hall,  147  Ky.  BflS,  144  S.  W.  760,  and 
Louisville  Ry.  Co.  v.  Burke,  149  Ky.  437, 
149  S.  W.  805.  In  the  Hall  Case  it  was  only 
held  that,  in  a  contract  between  an  attorney 
and  a  client,  wherein  it  was  provided  that 
neither  party  should  settle  the  claim  without 
the  presence  or  consent  of  the  other,  this 
behig  the  only  objectionable  feature  in  It, 
that  it  .might  be  eliminated,  and  the  platn- 
ttff  permitted  to  recover  und«  the  terms  of 
the  contract.  In  the  Burke  Case  it  was 
agreed  by  the  client  that  be  would  not  compro- 
mise the  claim  witliout  the  advice  and  <*onsent 
of  bis  attorney,  and  that,  if  he  did  so  for  a 
sum  less  than  $500,  the  attorney's  fee  should 
be  $250;  and  the  court  held  in  tiiat  case 
that  the  agreement  not  to  compromise  was 
void,  and  that,  the  client  having  compromlft- 
ed  for  $50.  the  attorney  might  recover  only 
half  of  that  amount 

It  will  be  observed  that  in  eadi  of  those 
cases  there  was  merely  an  agreement  irpon 
the  part  of  the  dtent  not  to  compromise  with- 
out the  consent  of  the  attorney;  but  nether 
of  those  cases  had  many  of  the  objectionable 
features  which  we  have  here. 

In  the  Hall  Case  the  comrt,  In  holding  that 
the  contract  there  was  severable,  said: 

"The  general  rule  is  that,  if  the  obnoxious 
feature  of  a  contract  can  be  eliminated  without 
impairing  its  symmetry  as  a  .whole,  the  courts 
will  be  Inclined  to  adopt  this  view  as  the  one 
most  Ukelr  to  express  the  intention  of  the  par- 
ties; but  if  the  good  and  bad  are  so  interwoven 
that  they  cannot  be  separated  without  altering 
or  destroying  the  general  meaning  and  purpose 
of  the  contract,  the  good  must  go  with  the 
bad,  and  the  whole  contract  be  set  aside." 

[8]  Let  us  analyze  this  contract  under  that 
rule,  and  see  whether  any  part  of  It  can  be 
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iqdidd.  If  we  eUmlnate  fHHn  this  ooatntct 
the  power  whldi  Proctor  evldeotly  Bought— 
not  only  to  contrtd  tbe  Utlgattba  and  ttie 
maimer  of  Ita  oondoctt  not  only  to  control 
who  should  or  should  not  be  the  pttsonal  rep* 
resentatlve— if  we  ellmlnste  from  It  ttie  ocm- 
trol  of  the  whole  funds  of  the  estatev  which 
he  manifestly  sot^^bt  to  control-;  If  we  elimt 
nate  from  It  tbe  agreement  by  the  widow  not 
to  ccHnpromloe  wltibont  his  consent;  and  dim- 
Inata  from  it  her  agreement  that,  tf  she 
should  eompromlae  It  without  bis  consent, 
she  should  pay  blm  a  $5,000  fee-^there  Is 
left  the  bare  ^i^oyment  by  tbe  widow  of  the 
appellant,  fixing  a  contingent  fee.  In  this 
ease  the  bare  contract  of  employment  and 
the  fixing  of  the  fee  are  so  inextricably  In- 
volTcd  with  and  depoident  upon  the  objec- 
tionable features  which  we  have  ttiumerated 
that  the  whole  ccmtiact  must  be  held  to  be 
invalid. 

The  contract  luTolved  here  is  much  more 
far-reechlng  than  the  ones  iiiv<dved  in  either 
the  Hall  or  tbe  Burke  Oasea ;  here  not  only 
was  there  an  agreement  by  the  dient  not  to 
compromise  without  the  consult  of  the  attor- 
ney, but  the  attorney  songbt  the  control  and 
management  of  the  UtigatloB,  and  full  con- 
trol of  the  selection  of  an  administratrix, 
and  full  control  for  an  indefinite  period  of 
aU  funds  belonging  to  the  estate.  Und^ 
this  contract  the  client  had  no  voice  In  the 
management  of  the  litigation,  and  could  not 
control  or  direct  the  manner  of  the  prosecu- 
tion of  tbe  case;  under  this  contract  the 
widow  could  not  qualify  as  adminiatratrix 
without  his  consent,  and  eould  receive  no 
part  of  any  sum  recovered  until  an  ind^nlte 
time  in  tbe  future;  that  is,  at  soch  time  as 
the  attorney  might  cause  an  order  of  distri- 
bution to  be  made.  To  expnrgate  from  the 
contract  all  the  objectionable  features  would 
leave  it  unrecognizable,  and  would  so  far 
change  the  tenor  and  efTect  of  it  as  that  we 
cannot  assume  it  would  have  beea  euta-ed 
into  by  the  parties  at  all  in  euch  form. 
.  There  is  nothing  In  any  of  the  amendatory 
or  Buppl^ental  contracts  which  relieves 
the  wtginal  contract  from  any  <tf  ita  objec- 
tionable features;  there  Is  no  provision  in 
any  one  of  them  which  tends  to  alleviate  or 
make  lees  objectionable  the  vice  in  the  origi- 
nal instrument.  On  the  contrary,  it  may  be 
said,  without  going  into  the  amendatory 
contracts,  that  they  evidence  throughout  the 
persistent  purpose  of  appellant  to  carry  out 
his  original  Idea  of  control  and  domination  of 
tbe  whole  litigation  and  to  tighten  his  hold 


and  Increase  his  oontnd  (tf  Uie  administra- 
trix and  tbd  whole  subJecMdatter  of  tbe  Utl- 
0ttlon.  On  tlila  brandi  of  the  case  we  are 
in  accord  with  the  opfaUffii  ct  the  diancdlor 
below  that  the  ralglnal  contract  was  wludly 
void  as  against  pnUio  policy,  and  that  there 
can  be  no  recovery  on  it 

The  plaintiff  entered  a  moUon  for  an  iaane 
out  of  (Aancery,  and  ftnr  a  Jury  trial;  but 
befcne  this  motion  was  aeted  upon  the  whole 
case  was  finally  anbraitted  for  Judgnrait,  and 
in  the  argnnieat  the  plaintiff  bfrnwe^*  and  his 
coonsrt  <Uscnss  follj'  the  question  as  to  tiie 
▼aloe  of  -  hia  serviceB  at  auaatnm  meruit 
tlKory,  as  well  as  his  right  of  recovery  under 
the  contract,  and  In  the  argument  It  was 
pressly  agreed  by  than  that  tbe  court  staonld 
try  the  case  and  enter  a  judgment,  ^nwe- 
after,  howevac.  the  plaintiff  filed  a  bri^  be- 
fmre  the  trial  judge  whoein  it  was  insisted 
that  If  the  case  was  to  be  settled  on  anautnm 
mraniit,  there  should  be  an  order  of  continu- 
ance and  a  jury  trial  directed.  This  the 
court  properly  refused  to  do,  and  overruled 
the  motion. 

[(1  Clearly,  after  the  final  submission  of 
an  equitable  action  for  Judgmmt,  and  after 
the  argument  of  the  case  by  counsel,  it  Is  too 
late  to  ask  for  a  continuance,  and  have  a 
hearing  before  a  jury  of  an  issue  out  of  dian- 
cery,  and  especially  vrhea  the  party  had  ex- 
pressly agreed  for  the  diancellor  to  enter  a 
judgment  on  the  whole  case. 

[7]  On  the  cross-appeal  it  Is  Insisted  by  ap- 
pellee that.  Inasmuch  as  the  plaintiff  son^t 
no  recovery  on  quantum  meruit,  the  court 
erred  to  Its  i»^udlce  In  entering  ttuo  judg- 
ment for  $1,800.  It  will  be  remembered  that 
the  plaintiff  in  his  petition  alleged  the  value 
of  bis  services,  and  the  prayer  of  Ms  petition 
prayed  for  all  proper  relief.  So  that  the 
chancellor,  when  he  came  to  enter  a  final 
judgment  on  a  suit  to  recover  on  a  contract 
which  was  void,  and  upon  which  there  could 
.  be  no  recovery,  having  t}efore  him  evidence 
of  the  value  of  the  service  that  appellant 
had  rendered  and  tbe  prayw  for  all  proper 
relief,  even  though  he  held  that  the  contract 
sued  upon  was  void,  adjudged  that  the  at- 
torney had  not  forfeited  liis  right  to  com- 
pensation, and  that  he  was  entitled  to  a  re- 
covery on  quantum  meruit,  and  properly  ad- 
Judged  such  a  recovery.  Civil  Code,  |  90. 
Proctor  Coni  Co.  v.  Tye  &  Denham.  123  Ky. 
381,  96  S.  W.  512.  i 

The  Judgment  is  afllrmed  tm  the  nrlabisl 
and  cross  aooeala. 
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LOUISVILLE  &  N.  R.  CO.  v.  CRAFT. 

(Court  of  Appeals  of  Kentucky.  Jane  14, 

1921.) 

1.  Umltatloii  of  aotlon*  «s>55(5)--Aclloii  for 
tmpus  to  iMi  Mi  Mt  harrad  hy  tko  flvft* 
yMT  stattte. 

Where  an  injury  to  land  occarred  In  the 
fan  of  1911  and  aalt  waa  bronght  on  Jvlj  S, 
1016,  it  eaimot  be  ndd  Hint  th«  cadm  of  aetimi 
waa  barred  bj  the  fire-year  atatoto. 

2.  Emhwnt  daaitiB  «b3b266— Railroad  oompany 
h«W  ItaWa  for  lajariea  to  adjolnlao  laad  Ir. 
reapeottvo  of  MBllflottoo. 

A  railroad  company,  enterioK  on  land  out- 
ride of  its  right  of  way,  removinf  soil  there- 
from, and  causing  a  direct  injury  to  plaLntiff'a 
mni  by  blaatlng  stones  into  the  river  and 
chaDging  the  flow  of  the  water  so  aa  to  drown 
the  mill,  is  liable  irrespective  of  negligence. 

S.  EmlMrt  danalR  .^281— Ao^ulriag  right  of 
way  by  ooademaation  givts  railroad  oompany 
ao  rights  on  adjoining  land*. 

Where  a  railroad  company,  having  aacceas- 
fully  broufrht  condemnation  proceedings  acquir- 
ing a  right  of  way  through  plaiutitrs  land, 
while  constructing  the  'railroad,  enters  upon 
and  causes  damage  to  plaintifTB  land,  Mid, 
tliat  such  damages  are  not  covered  by  the 
price  paid  for  the  right  of  way. 

4.  Eminent  domain  <9±=>303— Where  Injury  to 
real  proporty  Is  oonttanlng,  party  aoqalring 
titia  has  right  of  aotlaa  for  raaaltlag  dam- 
agaa. 

In  an  action  againA  a  railroad  company  for 
blasting  roelca  into  a  atream  and  causing  In- 
Jary  to  ptaintUTs  mni.  ArJtf.  that  plaintiff  ia 
•ntftlad  to  reeorer  all  the  damages  that  re- 
iiilted  to  the  mill  after  he  acquired  title  to  the 
proper^  by  partition. 

5.  Trial  ^»2$l— Erronaow  raqaost  for  In- 
atnwllan  raqnlras  tha  oaart  to  give  proper 
laatTMtloa. 

Where  a  party  offers  an  instruction  which 
la  refused  1^  the  court  because  of  defect  in 
form  or  snbrtonce,  it  is  the  duty  of  the  court 
to  give  proper  imstructions  on  the  point  at- 
tempted to  be  covereQ  by  the  instructions  of- 
fered. 

Appeal  from  Oircvlt  Court,  Letcher  Coun- 
ty. 

Action  by  Arcbelos  C.  Craft  against  the 
Louisville  &  Nashville  Railroad  Company 
and  another.  From  Judgmoit  for  plaintiff, 
defendants  appeal.  Afllmied  in  part,  and 
reversed  and  remanded  In  part 

B.  Dr.  Warfield,  of  LonlsviUe,  and  Morgan 
ft  Harvie,  of  Whitesburg,  for  appellants. 

Hays  &  Kewman,  and  D.  D.  Fields,  all  of 
Whlteabnrg,  tor  appellee. 

CLAY,  J.  Plaintiff.  Aicbelns  a  Craft, 
brongbt  snlt  against  tbe  Louisville  &  Nash- 
ville Ballroad  Cwnpany  and  tbe  Lexington 
Jb  Eastern  Railway  Company  to  recover  dam- 


(Mi  a.w.> 

ages  for  the  «caThtion  and  renoval  cS.  aoil 
from  his  land,  and  for  Injury  to  bis  mill 
caused  by  blasting  rocks  Into  the  river  and 
changing  the  flow  of  Its  waters.  The  Jnry 
Sled  the  damages  for  the  Injury  to  the  land 
at  $50,  and  for  injury' to  tlie  mill  at  f750. 
The  defendants  appeal. 

The  facts  are  these;  Jos^h  B.  Craft  was 
the  owner  a  tract  of  land  lying  on  the 
North  fork  of  the  Kentucky  river  in  Let- 
cher county.  Upon  his  death  in  October, 
1910,  the  land  descended  to  his  wife,  Bosa 
Craft,  and  his  heirs,  including  plaintiff. 
Thereafter  the  land  was  partitioned  and 
oxiveyed  by  the  special  commissioner  to  tbe 
respective  owners  by  deed  dated  April  27, 
1&12. 

Before  tbe  land  was  partitioned,  the  rail- 
roads brought  ccmdenmatlon  proceedings  to 
acquire  a  right  of  way  through  tbe  land. 
Tbe  suit  resulted  In  a  verdict  ftxiog  the  dam- 
ages at  $3,600,  which  the  companies  paid. 
While  constructing  the  railroad,  the  compan- 
ies entered  upon  the  land  ootslde  of  their 
right  of  way  and  made  an  excavation  about 
50  feet  wide  and  150  feet  long,  and  removed 
the  soil  therefrom  aod  destroyed  a  valuable 
^piple  tree.  It  further  appears  that  they 
blasted  rock  Into  the  river  and  thereby  chang- 
ed the  flow  of  the  water  in  such  a  way  as  to 
drown  tbe  mill. 

[1  ]  It  is  first  Insisted  that  the  action  wacr 
barred  by  the  statute  of  limitations.  Id  re- 
ply to  this  c(»itaitlon.  It  is  sufficient  to  say 
tbat  the  Injury  occurred  In  the  fall  of  1911, 
and  the  suit  was  broufl^t  on  July  3,  IBIG, 
and  tb»efore  within  five  years  ftom  the  time 
tbe  cause  of  action  aocraed. 

[2,  S]  Another  cont»itlou  ia  that  the  dam- 
ages were  included  In  the  compraisatlon  paid 
for  the  right  of  way.  Clearly  this  Is  not  a 
case  of  inddeatal  damages  growing  out  of 
the  prudent  constmctim  and  operation  of  tbe 
railroad.  On  the  contrary.  It  Is  a  case  where 
tlie  railroad  companlea  entered  upon  land 
ont^de  of  the  right  dt  way  and  removed 
the  aoll  therefrom,  and  also  caused  a  direct 
Injury  to  plaintiffa  mill  by  casting  stones 
Into  the  river  and  so  changing  the  flow  oC 
the  water  aa  to  drowu  the  mill.  In  such 
a  case,  the  railroad  company  la  Ualde,  irre* 
spectlve  of  the  question  of  negligence  (Lang- 
home  T.  Tnnnan,  141  Ky.  809,  133  S.  W. 
lOOS,  34  L.  B.  A.  [N.  S.1  211).  and  such  dam- 
ages are  not  covered  by  tbe  price  paid  for* 
the  right  of  way  (Madlsonvllle,  H.  &  B.  B. 
Co.  v.  Renfro,  127  S.  W.  608;  Cbllders  v. 
L.  &.  N.  B.  R.  Ga,  74  S.  W.  241,  24  Ky.  Law 
Rep.  2375). 

[4]  The  further  point  is  made  that  the  In- 
Jury  to  the  mill  occurred  before  the  land  was 
partitioned,  and  that  plaintiff  either  acquir- 
ed the  title  subject  to  the  Injury,  or,  as 
there  were  four  heirs  to  the  property,  he 
was  entitled  to  recovw  only  one-fourth  of  the 
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dunagea.  We  had  oocuhn  to  coiulder  a 
Blmllar  aoestlon  In  tbe  case  ot  Turner  t.  J. 
M.  Brooks  ft  Sona,  ISk  K7.  310,  IM  S.  W. 
M8^  L.  B.  A.  lOlGE,  968,  when  tbe  facts 
woe  as  follows:  J.  M.  Brooks  ft  Sous  blast- 
ed rocks  Into  tbe  river  and  so  diverted  tbe 
flow  of  tbe  stream  as  to  canae  It  to  mn  tmx 
tbe  land  of  plaintlfl  and  injure  tbelr  mill 
and  otber  property,  PlalntlffB  purcbased  tbe 
ptoperts  ttom  S,  3.  HnfT.  and  tbe  Masting 
was  done  while  be  owned  the  pr<^>erty.  Af- 
ter Huff  sold  tbe  property,  be  brought  suit 
against  Brooks  ft  Sons  to  recover  damagea 
for  the  Injury  to  the  property.  He  compro- 
mised tb»  suit  for  tbe  sum  of  |5S.  The 
point  was  made  Uiat  plalntiffii  pnr<dia8ed  tbe 
property  in  Its  depreciated  fwnditlon  and 
were  not  entitled  co  recover.  In  doiylng 
this  contention,  the  court  said: 

"Defendants  insist  that  as  the  blasting  was 
all  done,  and  the  property  permanently  injured, 
prior  to  the  time  of  its  purchase  by  plaiotiffs. 
the  right  of  action  for  such  injury  waa  in  Huff 
alone,  and  that  as  plaiotiSa  purchaaed  the  prop- 
erty in  its  depredated  condition,  th^  are  not 
entitled  to  recover.  If  this  were  a  case  of  a 
permanent  itnictnre,  lawfully  sod  properly 
built.  contention  of  the  defendants  would 
be  sound,  for  in  that  event  there  cottld  be  only 
one  recovery  for  all  damages,  past,  present, 
and  future,  and  the  vendor.  Huff,  alone  ^trould 
be  entitled  to  recover.  L.  &  N,  R.  K  Co.  v. 
Lambert,  UO  S.  W.  306,  33  Ey.  L.  Bep.  199; 
I/,  ft  B.  B.  Co.  V.  Orr,  91  Ky.  109  [16  8.  W.  8, 
12  Ky.  L.  Rep.  766] ;  Hay  v.  City  of  Lexing- 
ton, 114  Ky.  669  [71  S.  W.  867,  24  Ky.  L.  Rep. 
1495] ;  Richmond  v.  Gentry,  136  Ky.  319  [124 
S.  W.  837,  136  Am.  St.  Rep.  265];  Stickley  v. 
C.  ft  O.  By.  Co.,  93  Ky.  323  [20  S.  W.  261,  14 
Ky.  X*.  Rep,  417].  But  even  in  the  case  of  a 
permanent  atrocture,  if  the  structure  be  un- 
lawfully or  negligently  built,  and  by  reason 
thereof  injury  is  inflicted  from  time  to  time, 
there  may  be  recurring  recoveries.  City  of 
LoniBville  v.  Colebnm  tlOS  Ky.  420,  66  8.  W. 
6S11  22  Ky.  Rep.  64;  Klosterman  v.  0.  ft 
O.  R.  Co.  [56  S.  W.  820]  22  Ky.  L.  Rep.  192; 
Pinley  v.  Winiamabnrg  ^1  S.  W.  602]  24  Ky. 
L.  Bep.  1333;  MadisonvUle,  Hartford  ft'  East- 
ern R.  Co.  V.  Graham,  147  Ky.  604  [144  S.  W. 
737].  This  is  not  a  case  of  a  structure.  The 
act  of  the  defendants  in  blasting  the  Bcoue  into 
the  tiver,  and  permitting  it  to  remain  there  to 
the  injury  of  otbers,  was  not  based  on  any 
semblance  of  right.  Being  unlawful  end 
wrongful  from  the  very  outseti  we  see  no  way 
in  which  it  may  become  rightful  as  to  the  own- 
ers of  the  land,  so  long  as  any  recurring  injury 
occurs,  nnless  by  release  or  grant,  or  the  pay- 
ment of  a  sum  covering  all  damages,  past, 


present,  and  future.  Until  this  be  d<«e,  or 
the  nuisance  be  abated,  recoveries  may  be  had 
for  each  recurring  injury.  As  recoveries  may 
be  had  for  each  recurring  injury,  it  follows 
that  the  right  of  action  for  each  recurring  in- 
jury is  in  the  owner  of  the  premises  at  the 
time  the  injury  results,  and  a  payment  to  a 
former  owner  after  he  liaa  parted  with  title 
for  injuries  reaultlng  to  the  property  lAfle 
owned  by  him  la  no  defense  to  an  action  br  a 
subsequent  owner  for  injuries  to  the  nwemises 
occurring  after  his  pnrchase." 

Under  this  rule,  plalnUfl  waa  entitled  to 
recover  all  the  damage  that  resulted  to  tbe 
mill  after  be  acquired  the  entire  title,  and 
his  right  €X  recovery  btfng  so  limited  by  the 
instructions,  tixe  railxoads  liave  no  cause  for 
complaint. 

[C]  In  submitting  the  issue  of  the  Injory 
to  tbe  mill,  the  court  authwlzed  the  jury  to 
find  for  tbe  plaintiff  "mch  sums  In  damages, 
if  any,  be  has  snstained  tber^y  smce  the 
27th  day  of  April,  1912,  so  tbe  sum  so  found, 
if  anything,  does  not  ecceed  the  sum  at 
$1,000,  the  amount  claimed  in  the  petition.** 
Though  defendants  offered  an  incorrect  in- 
structi(»i  on  the  measure  of  damages,  do  in- 
structliuk  other  than  the  above  was  given. 
It  has  long  been  the  settled  practice  that  if 
a  party  offers  an  instruction  wtUch  is  re- 
fused by  the  court  because  of  defect  in  form 
or  snbstance,  then  it  is  the  duty  of  tbe  court 
to  give  a  proper  instruction  on  the  point  at- 
tempted to  be  covered  by  the  Instruction  of- 
fered. West  Ky.  Coal  Co.  v.  Davis,  138  Ky. 
667,  128  S.  W.  1074.  It  was  error  under  the 
facts  of  this  case  not  to  follow  this  practice 
and  to  give  a  correct  Instruction  on  the  meas- 
ure of  damages.  In  view  of  another  trial, 
we  de^  it  proi>er  to  say  that  the  court 
should  have  told  the  jury  In  substance  that 
if  they  found  for  the  plaintiff  under  Instruc- 
tion No.  4,  th^  should  find  such  a  sum  Id 
damages  as  would  reasonably  compensate 
plaintiff  for  the  dlmlnutlfm  in  tbe  value  of 
the  use  of  the  mill. 

We  find  no  error  in  that  part  of  the  Judg- 
ment awarding  plaintiff  $60  damages  for  the 
destruction  of  his  apple  tree  and  the  injury 
to  hie  land  caused  by  the  exeavatUHi. 

Wherefore  tbat  part  of  tbe  Judgment 
awarding  plaintiff  $60  damages  Is  affirmed, 
while  that  part  of  the  Judgment  awarding 
him  damages  In  the  sum  of  $750  for  injury 
to  the  mill  Is  reversed,  and  cause  r^imnded 
tor  new  trial  con als tent  with  this  opinloo. 
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HENDERSON  TELEPHONE  &  TELEGRAPH 
CC  lm.»  et  at  v.  OWENSBORO  HOME 
TELEPHONE  &  TELEGRAPH  CO.  «t  aL 

(Oonrt  of  Appeals  of  Kentucky.   June  34, 
1921.) 

Master  and  servant  ^=3389— Master  who  has 
not  paid  compensation  cannot  reoover  for  In- 
juries to  servant. 
TJnder  Workmen's  Compensation  Act  (Ky. 
Bt  Snpp.  1918,  %  4890),  proTldbis  that,  where 
injuries  are  caused  by  third  persons,  an  era* 
ployer,  havioe  paid  the  compensatjon  or  be- 
eom*  Uable  therefor,  may  reeover  In  hie  own 
name  or  that  of  the  cnployfi  from  the  person 
in  whom  liability  exista,  an  employer,  who  bas 
neither  paid  nor  become  liable  to  pay,  has  no 
right  of  action,  in  his  own  behalf  nor  for  the 
indemnity  oampany  which  psid  the  award, 
against  a  third  person  eau^g  Injury  to  an  em- 
pIoy6. 

Appeal  from  Circuit  Court,  Darless 
County. 

Action  by  the  Henderson  Telephone  A  Tele- 
graph Company,  Incorporated,  and  another, 
against  the  Owensboro  Home  Telephone  & 
Td^raph  Company  and  another.  Cause  dis- 
mlasedf  and  platntUXs  appeal.  Affirmed. 

A  B.  Arrf^fw,  ot  OwKutwrOb  Fred  Forcht, 
at  LontovUIe.  and  W.  Foster  Haares,  of  OwenB- 
boro,  for  appellamtB. 

W.  P.  Sandidce,  of  Owensboxo,  for  apptf- 
lees. 

SAMPSON,  J.  Ttlille  operating  Ita  buai- 
seas  under  tcoA  In  confoimlty  to  the  Work- 
men's Compenaaticm  Iaw  (Ky.  St.  Supi^. 
1918, 11  488(M987),  appellant  Henderson  Tel9- 
plume  ft  Ttiegraph  Company,  Ina,  was  ad- 
judged and  directed  by  ttie  Board  of  W<niE- 
men*8  CompoiBatlott  to  pay  an  Injured 
Idoyfi  named  Graves  about  $800  In  we^y  In- 
stallments of  $12  each.  Appellant  company 
was  Insured  as  allowed  by  the  Workmen's 
CoDipensatlon  Act,  with  and  by  the  Georgia 
Casualty  Company,  an  indemnity  InBorance 
company  engaged  in  that  particular  line  of 
insurance.  After  the  award  of  the  Board  of 
CompenBation  to  Graves,  the  injured  em- 
ploy6  of  aiq;>ellant  company,  the  said  Insur- 
ance company  paid  the  same  to  Graves. 
Later  this  action  was  commenced  by  appel- 
lant Hoidersoa  Telephrae  &  Tel^raph  Com- 
pany, Inc.,  against  the  Owensboro  Home 
Tel^hoiie  ft  Tel^raph  Company,  and  Inde- 
pendent L(Hig  Distance  Telephone  ft  Tele- 
grttj/ii  0(Hnpany,  to  recover  the  amount  of  the 
award  made  by  the  Workm^'s  Compensation 
Board  and  paid  by  the  insurance  company 
to  Graves  on  the  ground  that  the  gross  negli- 
gence of  the  two  defendant  companies  In 
tearing  exposed,  at  the  place  of  Graves'  em- 
ploymoi^  dynamite  cartridges,  a  dangerous 
ttxploeiTe  wUfib  was  the  proiimato  cause  of 


•the  Injury  of  Graves.  An  action  may  be 
maintained  under  section  4800,  Kentucky 
Statutes,  by  any  employer  who  has  paid  or 
become  obligated  to  pay  compensation  to  an 
Injured  employ^.  In  his  own  name  or  that  of 
the  Injured  employg  against  a  third  person 
whose  negligence  was  the  proximate  cause 
of  the  injury  for  which  compensation  was 
awarded,  and  this  section  of  the  statute  is  re- 
lied  upon  as  authority  for  this  proceeding. 

The  lower  court  sustained  a  demurrer  to 
the  petition  of  appellant  on  the  ground  that 
it  was  not  the  real  party  In  Interest,  it  not 
having  paid  the  award  to  Graves,  the  pay- 
ment having  been  made  by  the  Georgia  Cas- 
ualty Company,  which  had  issued  the  policy 
of  Insurance  to  the  employlhg  telephone  com- 
pany. To  avoid  this  ruling  of  the  court  ap- 
pellant company  filed  an  amended  petition  In 
which  it  set  up  and  admitted  the  fact  that 
the  entire  paymmt  of  award  to  Graves  bad 
been  made  by  the  insurance  company,  and 
averred  that  the  Insurance  company  was  a 
proper  and  necessary  party  to  the  action  and 
asked  that  it  be  made  party  plaintiff  and 
allowed  to  proaecnte  the  actimi.  About  the 
same  time  the  insurance  company  offered  to 
and  was  alloved  to  file  Us  petitlom  to  be 
made  a  party  plalntUF,  by  which  it  adopted 
all  the  allegations  of  the  petition  of  the 
Oi^linBl  plalnUff,  and  asked  that  It  be  al- 
lowed to  prosecute  the  action  for  its  own  use 
and  benefit. 

In  addition  to  a  traverse  and  plea  of  cou- 
tribntorr  negUgmce  m  the  pert  of  Graves, 
the  separate  answer  of  the  two  defendants 
ocmtained  a  plea  In  abatement  of  the  right  of 
^ther  the  ttiephone  coittpany  or  the  insur- 
ance company  to  malntaio  the  action.  A  de- 
murrer to  this  latter  plea  was  overruled, 
and  A  motion  to  atrike  both  the  amended 
petltlffli  of  the  telephone  company,  and  tiie 
petition  to  be  made  a  part^  by  the  insurance 
company,  were  austalned  and  these  pleadings 
strickoi.  The  plaintiff  declining  to  further 
plead,  tlu»  petition  was  dismissed,  and  this 
a]M>eaI  results. 

This  court,  in  the'  case  of  Book  v.  City  of 
Henderson,  176  Ky.  785,  197  S.  W.  499,  had 
occasion  to  and  did  construe,  In  part,  section 
4800,  Kentucky  Stetutea  which  is  a  part  of 
the  Workmen's  Compensation  Act,  and  In  so 
doing  said: 

"It  will  be  seen,  from  the  alwve  guotetion 
from  the  act,  that  an  emidoy6,  injured  by  the 
negligence  of  a  third  party,  may,  at  bis  option, 
claim  compensation  from  the  employer  under 
the  provisions  of  tiie  act;  or  proceed  at  law 
by  civil  action  against  the  negligent  third  par- 
ty to  recover  damages;  or,  third,  proceed  both 
against  tfae  employer  for  compen8ati<M3  and 
against  such  otber  third  person  to  recover 
damages.  The  third  option  Is,  however,  limit* 
ed  by  the  provision  that  he  shall  not  ooUeot 
from  botii;  and  It  is  tUs  limitetion  upon  Uie 
third  option  we  are  ddled  upon  to  ctmstrue. 
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"It  is  the  ooDtention  of  appeDec  that,  al-. 
tboogh  the  amplojd  hfs  tha  rifht  to  proceed 
asainst  both  the  employer  for  compensation 
and  the  ^ird  party  for  damacea,  necessarOy 
by  separate  and  distinct  proceedings,  one  be- 
fore the-  Workmen's  Compensation  Board  nn- 
der  the  act  and  the  other  by  action  in  court, 
be  may  not  collect  any  amoant  from  one  with- 
out waiving  his  right  to  proceed  against  the 
other;  vhile  appellant  contends  the  limitation 
is  only  upon  his  right  to  collect  double  dam- 
ages, in  whole  or  in  part,  for  the  injnries  he 
has  received.  *  *  *  If  it  had  been  tiie  In- 
tention of  the  I«e^8lature  to  require  as  injured 
employe,  as  many  such  acts  in  other  states 
require,  to  elect  whether  or  not  he  would  pro* 
ceed  against  the  employer  or  the  negligent  third 
party,  it  would  have  given  only  the  first  two 
options  set  out  In  the  act  But,  having  given 
him  the  option  of  proceeding  against  either  or 
both,  it  is  not  reasonable  to  believe  that  the 
Legialatare  thereby  meant  that,  in  order  to 
avail  himself  of  bis  right  to  proceed  against 
both,  be  must  forego,  until  the  end  of  the  liti- 
gation with  the  negligent  third  party,  which 
might  be  protracted,  the  acceptance  of  small 
weekly  benefits  avarded  against  the  employer 
under  the  Workmen's  Compensation  Act  •  •  • 
-  "We.  therefore,  conclude  that  the  proper  ctm- 
stnictioD  of  this  limitation  upon  the  right  of 
an  injured  employ^  to  proceed  against  both, 
that  he  shall  not  collect  from  both  the  employ- 
er and  the  negligent  third  party,  is,  that  to  the 
extent  he  collects  from  one  he  may  not  collect 
from  the  other;  from  which  it  follows,  the 
lower  court  erred  in  overruling  the  general  de- 
murrer to  the  fourth  paragraph  of  the  answer 
and  in  diamis^g  the  petition." 

Under  section  4880,  Ky.  Statutes,  then 
can  be  no  qaestion  of  the  right  of  an  emploj^ 
er  who  has  paid  or  become  obllsated  to  pay 
an  award  of  the  Board  of  Compensation  to 
an  Injured  employ^  to  bring  and  maintain 
in  his  own  name  or  that  of  the  injnred  em- 
ploye an  action  against  a  third  person  whose 
negligence  was  the  proximate  cntise  of  the 
injury  to  the  employe  to  whom  compensation 
was  awarded,  to  recover  a  sum  not;  in  excess 
of  the  award  but  can  the  insurance  company 
which  Issues  the  policy,  to  the  employer  In- 
demnifying him  against  loss  on  account  of 
such  accidents  be  subrogated  to  the  rights 
of  the  employer  and  allowed  to  bring  in  its 
own  name,  or  that  Of  the  employer  or  the 
Injured  employe,  an  action  against  the  third 
party  whose  negligence  brought  about  the 
Injury,  and  recover  the  amount  or  any  part 
thereof  paid  by  it  on  the  award?  That  Is  the 
exact  question  in  this  case,  and  one  we  have 
not  before  considered,  nor  one  which  has  been 
often  considered  by  other  courts  so  far  as 
we  are  adrlsod.  Unqualifiedly,  we  must  hold 
under  the  plain  and  express  terms  of  the 
statute  that  the  employer  who  has  neither 
paid  nor  obligated  himself  to  pay  the  award 
to  an  injured  employti  liaa  no  right  of  action 
against  a  third  party  whose  negligence  was 
the  proximate  cause  of  the  Injury  of  the  em- 
ploj'^,  for  the  language  of  the  act  is: 


"The  employer,  having  paid  the  compensa- 
tion or  faaviRK  beeoms  liidAe  therefor,  ahatt 
liaTe  the  right  to  recover  in  Ua  own  name.** 

The  payment  or  obligation  to  pay  the 
award  on  the  part  of  the  employer  la  a  con- 
dition precedent  to  his  right  to  maintain  the 
action  against  a  third  party.  The  statute 
gives  no  right  of  action  In  such  case  to  the 
Insurance  company  either  in  its  own  name,  or 
that  of  the  employe  to  recover  the  amount 
paid  on  the  award  from  the  negligent  third 
person  who  caused  the  injury  from  which  the 
award  was  made.  So  if  such  right  of  action 
exists  It  is  on  equitable  grounds  of  subroga- 
tion and  not  by  statute  In  this  state.  The 
statutes  on  this  subject  are  not  the  same  In 
all  the  states.  We  can  conceive  no  equitable 
reason  why  the  Insurance  company  should 
have  such  right  of  action  against  a  third 
person.  The  employer  In  conjunction  with 
many  others  pays  to  the  insurance  a>mpan7  a 
sum  larger  than  that  which  la  required  to 
satisfy  all  such  claims  for  Indemnity,  and 
the  Insurance  company  only  appropriates 
frmn  such  fimd  such  part  as  Is  necessary  In 
the  given  case  to  satisfy  Uie  award.  It  has 
lost  nothing  whatever.  In  £act,  it  has  ap- 
plied a  part,  only,  of  a  common  fund  to  the 
satlsfactiim  of  an  award  vhitA  It  imdertook, 
in  con^eration  of  the  deposit  o(  audi  fmid 
and  the  profits  to  be  derived  tbereftom,  to 
satisfy.  Appellants  In  their  brief  admit  as 
much,  saying: 

"Not  only  does  the  statute  not  give  the  right 
of  action  to  an  insurance  company,  but  perhaps 
no  equitable  reason  wliy  it  should  have  euch 
right  The  emirioyer  In  a  civra  ease,  together 
with  otiier  employera,  pays  to  tho  insnranos 
company  a  fund  grsatar  than  the  losses  it  will 
sustain.  In  payhig  a  claim  for  the  employer 
therefore  the  insurance'  company  simply  appro- 
priates money  paid  for  that  purpose.  It  has. 
therefore,  no  equitable  right  of  compensation 
from  a  third  person  who  may  be  In  defsnlt." 

But  It  is  Insisted  that  the  emptoyer.  beHag 
at  a  constant  expense  In  providing  or  main- 
taining a  fund  for  13ie  payment  of  such 
claims,  is  properly  glvM  by  the  statute  a 
right  of  action  against  the  tor^fea8or  to  re- 
coup the  loss  sustained.  The  onployer  by 
the  statute  has  the  right  only  when  he  has 
paid  or  obligated  himself  to  pay  such  award, 
and  in  no  other  case.  The  mere  ftict  that 
he  has  paid  an  Insurance  pr«nlnm  does  not 
operate  to  give  to  him  the  right  to  maintain 
such  action,  and  the  etntnte  cannot  be  so 
construed.  Where  he  does  not  pay  or  obli- 
gate himself  to  pay  the  award  of  the  board 
to  the  injured  employe  neither  he  nor  the  In- 
surance company  have  a  cause  of  action 
against  the  third  party  causing  t2ie  Injury, 
but  the  injured  employe  may  have  sudk  ac- 
tion even  though  he  accepts  compensation 
from  the  employer,  and  if  be  recover  a  Judg- 
ment greater  than  the  award  he  can  have 
only  the  excess  and  not  the  whole  amount 
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for  tbe  extent  of  the  aw&rd  It  woald  be 
double  damages  or  compensation,  wblcb  Is  not 
allowable.  If  tbe  judgment  be  only  equal  to  or 
less  than  the  awaM,  the  Injured  employ^  bar- 
ing already  received  or  been  allowed  that 
amount  cannot,  under  tlie  express  terms  of 
the  statute,  take  the  benefits  of  the  Jndgmmt; 
nor  is  there  any  one  else  entitled  to  take  the 
benefit  of  such  jndgment  In  cases  where  the 
award  mts  paid  by  tbe  insurance  company 
and  not  by  tbe  empIoy«.  .Nefttier  the  on- 
ployer  nor  the  insurance  company  taaTing 
Buffered  a  loss  Is  not  entitled  to  take  the 
benefit  of  tbe  judgment  In  states  where 
the  bunrance  companies  are  entitled  to  re- 
cOTor  against  a  ne^gent  third  party  the 
statute  la  so  worded  as  to  confer  the  right 
and  not  as  in  the  Kentucky  Statute  which 
by  Implication  ezclndes  the  buraranee  com- 
pany from  the  right. 

The  trial  court  made  no  mlstqice  in  hold- 
ing appellant  without  rlg^t  to  prosecute  tbe 
action  and  in  diamisslttg  tiMir  petttions. 

Judgment  aifirmed. 


DAMRON  V.  JOHNSON. 

(Court  of  Appeals  of  Eentacky.   8«pt.  27, 
.1921.) 

1.  Eleetlona  €=>I5I— Plva-day  period  aHowsd 
far  WWQ  contest  rvas  from  ooapleliM  of  tab- 
■latioe  of  votes. 

The  flre  days  alloved  for  filing  of  primary 
election  contest  onder  Ey.  St.  |  1650,  subaec. 
2S,  runs  from  completion  o(  tabulation  of  votes 
by  election  commissioQers,  and  not  from  is- 
Buan«  of  certificate  of  nonilnatiOB. 

2.  Elections  «=>I5I— ReJeetloi  of  aneadiaeiit 
to  notice  of  contest  so  as  to  sspply  jBrisdle- 
tfonal  fact  held  error. 

■  In  primary  election  contest,  mider  Ey.  St. 
i  1550,  Bubsec.  28,  rejection  of  amendment  to 
notice  of  contest  merely  disclosing  when  elec- 
tion commissioners  completed  tabolation  of  the, 
votes  so  as  to  sbow  jurisdictional  fact  tbat 
notice  was  filed  witbhi  following  five-day  pe- 
riod, tendered  before  tbe  court  passed  npon  tbe 
qnestion  of  jurisdiction,  held  error. 

8.  Time  «S3|0(()— Sunday  included  within  time 
la  which  act  may  be  done  only  If  period  ex- 
ceeds a  weak. 

GeDerally,  Sunday  is  isdnded  in  the  num- 
ber of  days  within  viidch  an  act  may  be  done, 
if  the  period  exceeds  a  week,  but  Is  not  in- 
cluded if  the  time  is  less  than  a  week. 

4.  Time  «=»IO(l)-«unday  aot  inoluded  wKhln 
five  days  allawad  for  flUsg  of  primary  election 
oonfest 

Sunday  is  not  included  as  one  of  the  five 
days  allowed,  after  tabulation  of  votes,  for  fil- 
ing of  notice  of  contest  onder  Ey.  St  |  1560, 
subsee.  28. 


5.  £ieetl«ns  «»l&l— Notice  ef  eleotloa  eoa- 
tost  held  ssfllolestly  deftnite  as  to  plaee. 

Notice  of  primary  election  contest  nnder 
Ey.  St  I  1550,  snbsec.  28,  fixing  the  place  for 
contestee  to  appear  and  defend  as  "the  court- 
honse  in  Fikevllle,  Pike  county,  Ky„"  held  suffi- 
ciently definite  as  to  place. 

e.  ElsolleiM  «»l54(l2)~Cesrtof  AppetlswlU 
not  render  final  jadament  la  primaiy  elootloa 
eostest  whore  there  was  bo  trial  of  issues 
ef  faot. 

In  primary  election  contest,  nnder  Ey.  St. 
I  1650,  subsec.  28,  the  Court  of  Appeals,  on 
reversal  of  judgment  dismissing  the  contest 
without  a  trial  of  the  case  on  the  issnes  of  fact 
involved,  will  not  render  a  final  judgment,  but 
will  reverse  the  judgment  .and  remand  tbe 
case. 

7.  Elections  «s»f54(6)— CQBtestant's  failure  to 
file  proof  before  Judgment  not  available  on 
appeal  where  point  not  raised  In  trial  oourt. 

In  primary  election  contest,  nnder  Ey,  St 
S  1550,  snbsec.  28,  contestant's  failure  to  file 
proof  before  judgment  Is  not  available  on  ap- 
peal, where  the  point  was  not  raised  In  the 
lower  covrt 

8.  EMIons  ^i54(IO)-Trial  oonrt  has  dls- 
eretlon  In  toraotlno  additional  timo  for  taklsa 
proof. 

In  primary  election  contest  under  Ey.  St 
J  1550,  subsec.  28,  the  trial  court  has  discretion 
In  granting  additional  time  for  taking  proof  if 
the  ends  of  justice  demand  It 

Appeal  from  Circuit  Court,  Pike  County. 

Election  contest  by  Luther  Damron  against 
J.  M.  Johnson.  Judgment  of  dismissal,  and 
contestant  appeals.  Beveraed  and  remanded, 
with  directions. 

Joseph  D.  Harkins,  of  Prestonsburg,  for 

J.  3.  Moore  and  Willis  Stanton,  both  of 
PlkeviUe,  for  appellee. 

CLAREB,  J.  At  the  primary  election  held 
on  August  eth  of  this  year,  appellant  and  ap- 
pellee were  candidates  for  the  Republican 
nomination  for  sheriff  of  Pike  "county.  Ap- 
pellant received  1,279  votes  and  appellee 
6,834  Twtes,  according  to  the  official  count, 
and  the  certificate  of  nomination  was  award- 
ed to  appellee. 

On  August  leth  appellant  served  notice 
of  contest  on  apirellee,  stating  therein  his 
grounds  of  contest  and  warning  appellee  to 
appear  at  the  courthouse  In  PlkeviUe  on 
August  18th  ^to  defend  tbe  contest,  as  re- 
quired by  stdtsectlon  28  of  Mctlon  1C60,  Een- 
tucky  Statutes. 

On  tbe  day  named,  1^  r^lar  Judge  be- 
ing engi^ed  in  court  elsewhere  in  his  dl»- 
trlct  and  unable  to  attend,  appellee  filed  Id 
the  office  of  the  clerk  of  tbe  drcnlt  court  a 
motlcm  to  quash  the  return  on  the  notice,  a 
special  demurrer,  and,  wltbout  waiving  the 
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demurrer  or  motion  to  qnaah,  he  also  filed 
a  motion  to  strike,  a  general  dannrrer,  and 
a  response  controvertiDg  every  material  al- 
legation of  the  gronnds  of  contest  stated  in 
the  notice,  which  Is  the  approved  inractlce 
under  such  circumstances. 

The  regular  judge  did  not  return  to  Pike- 
Tllle  until  August  29th  and  then  entered  an 
order  that  he  was  dlsquallfled  and  declined 
to  try  the  case.  The  Governor  thereupon 
designated  a  special  Judge  to  try  the  case 
who  appeared  for  the  purpose  on  September 
6th.  Appellant  then  tendn^  an  amendment 
to  the  notice  and  grounds  of  contest  which 
the  court  upon  objection  by  appellee  refused 
to  file.  On  the  next  day  the  court  sustained  the 
motltm  to  quash  and  the  special  demurrer  and 
dismissed  the  contest,  whereupon  appellant 
executed  supersedeas  bond  and  has  appealed. 

[1]  The  notice  of  contest  dlfl  not  disclose 
when  the  election  commissioners  completed 
the  tabulation  of  the  votes  and  ascertained 
the  result,  which  rather  than  the  issuance 
of  a  certificate  of  nomination  fixes  the  time 
from  which  the  five  days  allowed  for  filing 
a  contest  begin  to  run.  Ward  t.  Howard,  177 
Ky.  88,  197  S.  W.  506;  Lay  r.  Boee,  177  Ky, 
803,  197  S.  W.  921. 

It  was  to  supply  this  omission  that  appel- 
laut  offered  to  file  the  amendment  refused 
1^  the  court,  and  whether  or  not  the  court 
erred  In  refusing  to  permit  same  to  be  filed 
Is  the  first  question  for  decision. 

The  primary  election  law  provides,  and  ttils 
court  has  frequently  decided,  that  no  new 
grounds  of  contest  can  be  filed  by  the  con- 
testant after  the  expiration  of  the  five  days 
allowed  tta  serring  notice  of  contest,  but 
tiiere  Is  no  provision  of  law  denying  the  right 
to  amend  where  no  new  grounds  of  contest 
are  asseHed  and  the  amendmoit  is  season- 
ably  offered;  and  this  court  has  frequently 
recognized  a  right  so  to  do.  Johnson  v. 
Ldttle^  176  Ky.  805,  196  S.  W.  156,  Ann.  Gas. 
1918A,  70;  Kash  v.  Hurst,  189  Ky.  233.  224 
S.  W.  757.  In  the  latter  case  the  court  re- 
fused an  offered  amendment  because  It  came 
too  late  and  contained  new  matter  of  coa- 
teat,  but  said: 

"Beaionable  indnlgenee,  etmiistent  with  the 
atatvtocy  reqniMmaita,  should  be  accorded 
both  parties  in  the  preparation  and  oimduct  of 
election  contest  cases,  in  order  to  enable  them 
to  present  every  fact  or  issue  having  any  bear- 
ing on  the  contest,  the  aim  of  the  court  being 
to  arrive  at  the  real  facts.  The  rights  *  •  • 
of  the  parties  are  mutaal,  and  the  court  mast 
not  BO  far  indulge  the  one  litigant  as  to  work 
a  liardshlp  or  injustice  to  tlie  otiier.** 

[2]  The  amendment  offered  here  did  not 
attempt  to  ass^  any  new  ground  of  contest 
or  to  correct  the  <me  stated  in  the  original 
notice  excqpt  by  stating  a  Jurisdictional  &ct 
necessary  to  any  contest  that  had  been  in- 
advertently omitted.  It  was  tendered  before 
Cbe  court  passed  upon  the  question  Juris- 


diction, occasioned  no  delay,  and  in  no  way 
misled  or  worked  a  hardship  or  injustice 
upon  the  other  litigant.  Such  an  amendment 
would  have  been  allowed  in  any  other  litiga- 
tion under  similar  circumstances,  and  we 
are  of  the  opinion  the  court  erred  in  r^ect- 
Ing  the  amendment  offered  \^  contestant 
here. 

The  only  case  cited  on  this  point  by  ap- 
pellee is  Lay  V.  Rose,  supra,  in  w  hich  the 
question  was  t^ot  presented  or  discussed. 
That  case  does  not  even  hold  as  contended 
that  in  the  absence  of  a  statement  In  the 
original  notice  of  the  time  when  the  elec- 
tion commisaioners  ascertained  the  result 
of  the  Section,  it  will  be  conclusively  pre- 
sumed they  did  so  on  the  day  fixed  in  the 
statute,  which  In  this  case  was  August  9th. 
It  Is  only  there  said  that  in  the  absence  of  a 
showing  "on  the  face  of  the  papers"  when 
the  result  was  ascertained  "the  legal  pre- 
sumption is  that  they  performed  this  duty 
on  the  day  designated  by  the  statute."  It 
does  not  even  suggest  that  this  presumption 
referred  to  cannot  be  overcome  by  pleadings, 
but  rather  strongly  Implies  that  It  may  be 
done  by  using  the  term  "face  of  the  papers" 
rather  than  "the  original  notice." 

The  amendment  states  that  the  election 
commissioners  were  In  session  tabulating  the 
vote,  etc,  on  August  9th.  lOth,  11th,  and  12tli. 
but  the  certified  copy  of  their  proceedings 
states  they  were  In  session  only  on  August 
9th.  lOth,  and  11th,  and  shows  that  the  votes 
wwe  tabulated  and  the  result  of  the  elec- 
tion ascertained  on  the  llth.  A  stl^nilation 
of  facts  on  this  question,  howmr,  ratba 
indicates  that  the  tabulation  of  votes  made 
on  the  lltb  was  only  tentative  and  Oie  re- 
sult of  the  election  was  not  finally  determin- 
ed by  tho  election  commissioners  untU  the 
12th,  but  we  may  assume  it  was  oil  the  llth, 
since  even  so  the  notice  of  contest  was  serv- 
ed in  time,  nie  llth  of  August  was  Thurs- 
day, and  since  tlie  statute  provides  that  the 
notice  must  be  served  "wiOdn  five  days  from 
the  time  tbe  Section  commibsloners"  shall 
have  acted,  It  is  clear,  as'  agreed  by  counsd, 
that  that  day  must  be  Indnded  in  compnting 
the  five  days.  Thua  computed.  It  was  ac- 
tually six  days  beftve  Om  notioB  was  served 
on  the  16th,  but  a  Sunday  Intervoied,  and 
if  this  be  excluded,  as  contended  by  contest- 
ant must  be  done,  then  there  were  bnt  five 
days  and  tbe  notice  vns  in  time. 

[S,  4]  The  genial  rule  Is  that  if  the  time 
within  which  an  act  may  be  dmie  exceeds  a 
week,  Sunday  Is  induded.  but,  if  It  la  less 
than  a  week,  Sunday  Is  not  Included.  26  R. 
C.  li.  751;  38  Cyc  333,  note  76;  nobe  to  State 
V.  Michel,  78  Am.  St  Rep.  378.  This  rale 
has  been  adopted  and  uniformly  obaerved 
In  this  state  so  far  as  we  can  ascertain. 
Roettger  v.  Riefkln.  130  Ey.  197,  lU  S.  W. 
68;  Id.,  113  S.  W.  902;  Geneva  Gooperace  Ca 
V.  6rown,124Ky.l6,9&&W.279,S0Ky.Law 
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RepL 272, 124  Am. St B«p. 868.  Andltwuap- 
prored  and  «n^l«d  In  an  election  contest 
case  wltb  reference  to  tbn  time  provided  by 
statute  for  Sling  petition  and  issuing  pro- 
cess Oiereon  in  Lowerr  Stotts,  138  Kj. 
261,  127  S.  W.  789.  There  anmurs  no  ralld 
reason  -why  it  sbould  not  apply  in  such  cases; 
lience  we  conclodo  Cbftt  the  Intervening 
Snnday  should  be  excluded  and  the  notice 
served  upon  August  16Hi  was  in  Hme,  even 
If  the  time  be  reckoned  from  August  lith. 
The  only  cases  relied  upon  to  support  ap- 
pellee's contrary  contention  are  Prlce^  v.  Rus- 
sell, and  Oolonan  t.  Morgan,  164  Ky.  83B4, 
109  S.  W.  678;  bnt  the  question  vas  not 
raised  or  dlscnssed  and  the  resiflts  would  not 
bava  been  altered  In  dther  tsse  had  the 
qoestlon  been  raised.  We  cannot  ttierefiore 
acc^  these  cases  aa  authority  npm  the 
matter  or  as  in  conflict  with  the  role  as  uni- 
formly observed  in  this  Jurisdiction  and  Quite 
generally  elsewhere. 

in  It  is  further  insisted  that  the  notice 
in  fixing  the  place  for  otmtestee  to  appear 
and  detend  "at  the  coorthouae  In  Plkevllle, 
Pike  county,  Ey.,'*  Is  not  sufficiently  definite 
as  to  place;  but  this  Insistence  Is  so  clearly 
wiOiont  mmh  as  not  to  require  dlacusstmi. 
See  Wheeler  r.  Patrldc,  288  3.  W.  T47,  this 
day  dedded. 

It  Cheretore  result^  that  the  court  erred 
In  sustaining  the  special  demurrer  and  the 
motion  to  quash. 

rn  It  Is  insisted,  however,  that  the  judg- 
ment dismissing  the  petition  should  be  affirm- 
ed because  at  the  failure  of  contestant  to 
offer  any  evidence  to  sustain  his  groonds  of 
contest,  wiAcb  were  controverted  by  appd- 
lee's  rSBpoDse;  that  this  court  has  no  power 
to  reverse  and  remand  such  a  contest  for  re- 
trial, but  must  finally  dispose  of  it.  Such, 
however,  la  only  the  case  where  the  Issues  are 
finally  decided  In  favor  of  one  party  or  the 
other  aa  could  be  and  was  properly  done  by 
this  court  in  Price  v.  Bussell  and  Coleinan 
V.  Morgan,  supra,  relied  upon  by  contestant 
on  this  point  What  was  said  and  done  In 
those  cases  necessarily  related  to  the  facts 
as  there  presuited  and  can  have  no  appU- 
cabillty  to  so  different  a  state  of  case  as  is 
now  presented.  Besides  the  language  of  the 
statute  (subsection  28  of  section  1650)  Is 
not  susceptible  of  a  construction  to  give  to 
this  court  the  right  to  decide  the  issue  of  fact 
where  same  not  only  had  not  been  decided 
by  the  court  below  bnt  a  final  trial  of  the 
lasoes  by  this  conrt  la  Impossible.  The  lan- 
goage  of  the  statute  is  that,  "If  on  the  trial 
of  audi  contest  (in  this  conrt)  the  issue  Is 
finally  decided  In  favor,"  etc.,  this  conrt 
shall  make  all  necessary  final  orders. 

OIiIb  court  cannot  on  the  record  made  up 
below,  there  being  no  evidence  Introduced  on 
either  ride  and  the  case  having  been  submit* 
tad  only  on  the  special  demurrer  and  th« 
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notion  to  quash,  try  the  contest  or  finally  de- 
cide the  issue;  hence  this  prvrislon  of  the 
statnte  with  reference  to  final  orders  by  this 
court  was  deaiiy  not  Intended  to  apply  and 
never  has  been  api^ed  to  such  a  state 
facts.  On  the  other  hand,  it  has  been  the 
nnlform  practice  of  thla  court  to  reverse 
and  remand  tor  trial  where  the  case  went 
ofT  below  erroneously  on  a  dranurrer  or 
other  preliminary  motion  and  without  a  trial 
of  the  contest  as  Is  attested  by  the  following 
cases  and  others  that  might  be  dted.  Whee- 
Jer  v.  Patrick,  supra;  Thurman  v.  Alvey, 
233  S.  W.  749,  decided  September  23.  1921. 

[7,  t]  The  fiict  tiiBt  contestant's  proof.ordl- 
narUy  should  have  been  filed  befbre  the  judg* 
ment  was  entered  under  the  statute  as  con- 
strued in  Lay  v.  Boae,  supra,  la  not  here 
available,  whwe  the  failure  was  not  taken 
advantage  oC  bdow  by  a  motion  to  submit 
or  otherwise,  Mnce  the  trial  court  has  a  dis- 
cretion in  granting  additional  time  for  tak- 
ing proof  if  t3ie  ends  of  justice  dffliand  it 
and  this  court  cannot  undertake  to  pass  upon 
that  question  until  It  has  been  raised  betan 
and  passed  upon  by  the  trial  court 

Wherefore  the  judgment  is  reversed,  and 
the  cause  ronanded  for  further  proceedings 
consLatoit  herewith.  Mandate  will  Issue 
Immedtetely. 

SAMPSON,  J,  not  sitting. 


WHEELER  V.  PATRICK. 

(Conrt  of  Appeals  of  Eentncky.   Sept  27. 
1921.) 

1.  EleotioRs  «s9»i51— Prisaiy  etsatlsa  eaatest 
aetlse  held  saffidMrt. 

Notice  of  primary  election  contest  under 
Kj.  St  S  1C50,  ffobsec  28,  requiring  eontestee 
to  answer  "ia  the  noyd  drenit  court  in  the 
eonrtroen  In  Pr«st«isbnr|b  Ky.,**  snlBdeDt 
as  to  place  where  eontestee  was  zeqoired  to  ap- 
pear. 

2.  Elsotlmis  «s»iM(l2)  —  Cosrt  tf  Appeals 
wHf  set  dSQide  osntMt  or  reveraal  of  Jadf- 
Rieat  of  MsalsBal  far  wast  of  jirlsdletlea,  hat 
will  resiasd  prsesadlni. 

In  primary  election  contest  under  Ky.  St 
I  1660,  subsee.  28,  the  Oourt  of  ^peals,  on 
appeal  from  judgment  of  dismissal  for  want  of 
Jarisdlction,  without  the  evidence  having  beeft 
introduced,  will  not  decide  the  contest  and 
certify  the  result  to  the  proper  officers,  but  on 
reversal  of  judgment  will  remand  the  proceed- 
ings. 

Appeal  from  Circuit  Court,  Tloyd  Coun^. 

Election  contest  by  C.  B.  Wheeler  against 
>.  T.  Patrick,  Judgment  of  iHflinlfiffSlj  and 
contestant  appeals.  Berwsed  and  remanded, 
with  dlKscttons. 
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O.  B.  Wbeeler  and  John      Hamilton,  both 
of  Prestonsburg,  for  appellant 
Joseph  J>.  Harkina,  of  Prestonaburg,  for 

OLAT,  J.  C.  B.  Wheeler  and  A-  T.  Pat- 
rick entered  the  August  primary  for  the 
purpose  of  being  nominated  by  the  Republi- 
can party  as  Its  candidate  for  the  office  of 
circuit  judge  of  the  Thirty-First  Judicial  dis- 
trict composed  of  Floyd  and  Knott  counties. 
Patrick  was  awarded  the  certificate  and 
Wheeler  Instituted  a  contest.  Patrick,  the 
present  incumbent  of  the  office,  being  dla- 
qualifled,  the  Governor  appointed  a  special 
Judge  to  hear  the  case.  Being  of  the  opinion 
that  the  contest  notice  was  insufficient,  the 
special  Judge  entered  a  Judgment  dismissing 
the  proceeding  for  want  of  Jarlsdlctlon. 
Wheeler  appeals. 

The  statute  provides  that  the  notice  shall 
be  served  in  the  same  manner  as  a  summons 
from  a  circuit  court,  and  shall  warn  the  con- 
testee  of  the  time  and  place,  when  and  where, 
contestee  shall  be  required  to  answer  and 
defend  the  contest  Kentucky  Statutes,  | 
1550,  subsec.  28.  The  notice  which  was 
serred  on  Patrick  contained  the  following: 

"Contestee  is  a  resident  of  Floyd  county,  and 
is  therefore  called  upon  and  required  to  an- 
swer herein  is  the  Floyd  circuit  court  in  the 
courtroom  In  Prestonsbnrg,  Sj.,  on  ThvxtdMj, 
S^tember28. 1921." 

[1]  The  notice  was  held  Insufficient  because 
It  warned  ttie  cMitestee  to  aaswer  In  the 
courtroom  instead  of  the  derk's  office.  We 
are  not  dlqwied  to  take  such  a  narrow  view 
of  the  statute.  The  ees^tlal  feature  of  the 
notice'  wltti  respect  to  the  place  where  the 
contestee  must  answer  is  the  court,  and 
wliore  the  particolar  court  and  tbe  county  In 
which  it  sits  are  designated  in  tbe  notice, 
that  Is  soffldent  If  these  requirements  are 
Btet,  then  tbe  contestee  may  file  bis  motiooa 
and  plewllngg  in  the  clerk's  office  if  tbe  court 
Is  not  In  Bcesion,  or  in  the  coortronn  If  tbe 
ooort  Is  In  aeesUm.  Here  tbe  notice  required 
the  contestee  to  answer  In  the  Floyd  circuit 
court  aod  the  mere  fact  that  the  words  "in 
tbe  courtnxmi"  are  added,  or  tbe  words  "in 
the  circuit  derk'a  office"  were  not  used  In 
place  of  the  words  "in  the  courtroom,"  la  no 
wise  affected  Oie  ralidlty  of  the  notice.  It 
follows  that  the  lower  court  emi  in  dismiss- 
Ing  tbe  action  for  want  of  Jorisdlctlm,  be- 
cause the  notice  was  Insufficient. 

[2]  As  tbe  Judgment  below  was  erroneous, 
it  remains  to  determine  what  disposition  shall 
be  made  of  the  case.  Both  parties  are  claim- 
ing that  under  tbe  statute  this  court  bas 
no  power  to  reverse  the  Judgment,  but  must 
finally  decide  the  contest  and  certify  the  re- 
sult to  tbe  proper  officers,  and  each  is  claim- 
ing that  be  is  entitled  to  a  Judgment  in  his 
favor  on  the  face  of  the  pleadings.  It  is  only 
where  the  Issue  has  been  finally  decided  In 
favor  of  om  of  the  parties  that  this 


(Ky. 

shall  be  certified  to  the  proper  officers.  Ken- 
tucky StatDtes.  I  1550,  subsec.  28:  Price  v. 
BusseU,  154  K7.  824,  169  8.  W.  573.  This 
procedure  will  not  be  followed  where,  as 
here,  tbe  contest  was  dismissed  for  want  of 
Jurisdiction,  and  tbe  parties  have  been  de- 
prived of  an  ot^rtanlty  to  take  and  intro- 
duce their  evldeiioe.  Damroa  t.  Johnson, 
192  Ey.  360,  233  8.  W;  746.  In  sudi  a  case 
the  Judgment  wiU  be  reversed  with  directions 
to  hear  and  determine  tbe  case  In  the  man- 
ner provided  by  statute. 

The  motion  to  quash  the  bond  and  dis- 
charge the  supersedeas  is  overruled. 

■Judgment  reversed  and  cause  remanded 
fw  prooeedlngs  onudstent  wifli  tbls  ifgSjoSioa. 

SAUPSON.  3n  not  sitting. 


FLANARY  v.  CHARLES. 

(Court  of  Appeals  of  Kentadcy.   Sept.  3E7, 
1921.) 

Appeal  from  Circuit  Court,  Pike  County. 

Election  contest  by  W.  B.  Flanary  against  W. 
W.  Charles.  Judgment  of  dismisBal,  and  cos- 
testant  appeals.  Beversed  and  remanded. 

John  D.  Carroll  and  Hazelrigg  &  Baselrigg, 
all  of  Frankfort  and  B.  D.  Stephenson,  of 
Pikeville,  for  appellant. 

J.  J.  Moore  and  Willis  ^ton.  both  of  Pike- 
vOte,  for  appellee. 

QUIN,  J.  This  is  a  eentest  for  the  Repnb- 
lican  wnnlBatioD  for  Jndge  of  the  Pike  county 
oonrt  At  the  primary  beld  August  6,  1921,  ae- 
eosdlng  to  the  face  of  the  returns  Certified 
by  tbe  election  commissioners,  ^pellant  and 
contestant  received  2,920  votes,  appellee  8,280 
votes,  and  a  third  candidate  984  votes.  The 
lower  court  sustained  a  motion  to  quash  the 
sheriSTs  return  on  the  notice  of  contest  on 
the  ground  that  it  was  served  more  than  five 
days  after  the  county  board  of  election  com- 
missioners canvassed  and  tabulated  the  vote. 
TIm  petition  and  notice  of  ccmtest  were  dismiss- 
ed, uid  appellee  Oh'arles  dedared  the  nominee 
for  the  office  aforesaid.  Complaining  of  this 
Jadgment,  cootestant  appeala. 

The  tacts  in  the  case  of  Damron  v.  Jobnaim. 
233  S.  W.  746,  this  day  dedded.  and  which  in- 
volve the  Republican  nomination  for  sheriff 
of  Pike  county,  are  practically  identical  with 
those  found  in  the  instant  record;  both  grew 
out  of  the  same  primary  election.  The  points 
discussed  in  that  opinion  as  to  whether  Sundajr 
should  be  exdoded  in  the  computation  of  time 
for  tbe  service  of  notice  and  of  contestant's 
failure  to  offer  any  evidence  are  the  same  as 
raised  im  the  present  record.  The  reaaoning 
of  the  <9inion  in  the  case  sivra  is  controlling 
here. 

The  judgment  is  accordinglj  reversed,  and  the 
cause  remanded  for  further  proceedings;  the 
mandate  to  issue  Immediately. 

SAMPSON,  J.,  not  slttinf. 
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THURMAN  V.  ALVEY. 


(Oonrt  oi  Appeals  of  Kentnckj. 

1»21.) 


Sept.  23, 


1.  piMdIiig  «s>l— Parposa  Is  to  Infarm  eppos- 
too  IHIvaRt  of  imada  af  aonplalat  ar  tft- 
feasa. 

Tbe  purpofie  In  pleading  is  to  infoim  the 
opposiDf  litigant  iritb  reasonable  certainty  of 
the  gTonnda  «t  eomplaint  or  defwse*  ao  that  he 
may  be  prepared  to  meet  tbem  on  the  trial. 

2.  Elaotioas  «E»I5I— Notloa  af  yrtnanr  alaotltfH 
oaateat  kald  liMrtlelaat. 

Notice  of  piima^  eleetloD  contest  under 
Kf.  St.  I ISOO,  rabew.  28.  on  the  ground  that 
a  large  number  of  ineligible  peraona  were 
knowii^ly  permitted  to  vote,  htid  inanfflcient, 
in  that  it  did  not  state  the  names  of  tbe  in- 
eligible voters,  and  glye  the  facts  rendering 
them  ineligible. 

S.  Elaettaaa  •»ISI— Notlea  of  prlaary  etoctioa 
ooataat  M4  sufllolaiit  ta  oharga  fraa^  mla- 
taka,  er  avanlgbt  la  oaaafina  ar  oartifylai 
votaa. 

Notice  of  primary  election  contest  under 
Ey.  St.  8  1650,  Bubsec.  28,  stating  that  "an  ac- 
curate, fair,  and  impartial  count  of  the  ballots 
legally  cast"  would  have  shown  that  contestant 
received  more  legal  votes  than  contestee,  held 
Bofficient  to  charge  that  there  was  a  mistake, 
orerright,  or  frand  in  conntlng  or  certifying  the 
Toteo.  ■ 

4.  Elections  «=»l54(0'/2)— Pleadings  la  priman' 
eloDtlon  oontost  suflloleRt  If  graands  aro  sot 
forth  with  rsasoaable  dearnsss. 

In  view  of  Ky.  St.  S  1650,  aabsec  86,  pro- 
viding for  liberal  construction  of  primary  elec- 
tion, act,  tbe  pleadings  of  tbe  parties  in  a 
primary  election  contest  should  not  be  con- 
Btraed  according  to  the  strict  common-law 
rtdea,  bnt  sboald  be  held  snffldent  when  al- 
legations set  forth  iHth  nasonaUe  eleamesa 
the  gronnds  relied  on. 

Appeal  from  Circuit  Court,  Marlon  Coanty. 

Election  contest  by  W.  H.  Thunnan 
against  Willie  EL  Alvey.  Judgment  of  dis- 
missal, and  plaintiff  appeala  Reversed,  with 
directions. 

H.  w.  Rlveat  ol  Lebanon,  for  aivellant 
B.  &  McKlr^,  of  Lebanon,  tor  appellee. 

THOMAS,  jr.  Tbe  appellant  and  appdlee 
wien  opposing  candidates  In  the  Aagnat.  1921, 
prlmaiar  election  tor  the  Demooratte  nwnlna- 
Hoa  tot  the  oOea  of  laUer  of  Marlon  county. 
The  offleers  o*  tbe  election  retoned,  and  the 
board  of  tiectlpn  commiaaioaera  for  the  coan- 
ty eeitlfled^  that  the  appellee,  Alvey,  receiv- 
ed in  that  ctoctton  M2  votes,  and  that  the 
an^ellant,  Tfannnan  reoelnd  918  Totes,  and 
tbe  certlflcata  oC  nomlnatton  waa  Isaaed  to 
tbe  ani^ee.  Two  daya  after  the  couatr 
board  canvassed  the  votes  and  awarded  theli 
oerUflcnte  of  nondnatlon  to  the  appellee,  the 


(»S  8.W.) 

appellant  served  notice  of  contest  on  hliii 
pursuant  to  the  pro7U<ni8  of  Bubsectton  38 
of  section  1560  of  the  Ken  kicky  Statutes, 
and  two  days  thereafter  and  within  me  time 
prescribed  In  0iat  anbsectlon  another  notice 
of  contest  was  served  on  appeUee  setting  up 
an  addltlMial  ground  to  the  one  stated  In  the 
first  on^  and  each  of  tbrai  dted  the  appellee 
to  appear  and  make  defftise  on  the  17th  day 
of  August  thereafter.  Tbe  an)eUee  ai^r- 
ed  at  tbe  appointed  place  and  npm  the  day 
stated  in  the  notices  and  entered  motion  be- 
fore the  circuit  Judge  of  the  district,  who 
heard  the  cause  to  strlhe  from  the  flies  the 
second  notice  served,  upon  tbe  grounds;  (a) 
That  It  waa  In  the  nature  ot  an  amendment 
to  tbe  first  notiee  and  ttiat  tt  was  fncom- 
petent  for  sudi  an  amendmoit  to  contain 
new  or  additional  gronndB  <rf  contest;  and 
(b)  that  the  additional  groonds  stated  tbwe- 
ia  were  not  snfllclently  spedfio  and  dM  not 
meet  tbe  requirements  of  tbe  law  In  that 
particular,  flhose  grounds  were  that  In  cer- 
tain named  precincts  '*tL  large  number  of 
persons  ineHlglble  to  vote  In  said  DMaocratic 
primary  were  knowingly  permitted  and  pro- 
cured to  cast  tbelr  baUote  for  yon  (appellee) 
for  tbe  said  nomination,"  and  which  Is  alleg- 
ed in  tbe  notice  amounted  In  the  aKregate 
to  more  than  the  plurality  reported  and  cer- 
tified for  the  appellee.  The  court  sustained 
the  motion  and  struck  from  the  files  the 
second  notice,  nierenpon  appellee  filed  a 
demurrer  to  the  first  .notice  which  the  court 
sustained  a^d  dismissed  the  proceedings,  and 
to  obtain  a  review  of  the  rulings  of  the  court 
appellant  prosecutes  this  ap];>eal. 

[1,  2]  •Whether  ground  (a),  which  was  .SUS; 
tained  by  the  court,  Is  or  Is  not  sound,  wf 
need  not  determine,  since  there  can  be  no 
doubt  of  tbe  propriety  of  tbe  court's  ruling 
in  sustaining  ground  (b):  Tbe  pnrpose  in 
pleading,  whether  it  be  styled  a  notice  or 
be  de^gnated  by  any  other  name,  Is  to  in- 
form tbe  4qq)O0ing  litigant  with  reasonable 
certainty  tbe  grounds  of  complaint  or  defense 
BO  that  he  may  be  prepared  to  meet  them  <m 
the  trIaL  In  furtherance  of  that  purpose,  It 
has  been  uniformly  held  us  that  in  Sec- 
tion cMitest  cases  where  the  ground  was  tix 
casting  of  ineligible  votes,  the  pleader  ahobld 
name  the  persons  whose  votes  he  questions 
upon  that  ground  as  well  as  the  facts  which 
rendered  them  inellj^ble.  Weller  v.  Muraning;- 
hoff.  165  Ky.  77.  160  S.  W.  aS2;  Horton  v. 
BOtts,  168  Ky.  11.  164  S.  W.  852;  Clark  v. 
Boblnaon,  159  Ky.  26, 166  &  W.  801;  Francis 
r.  StnrgUl,  163  Ky.  660,  174  8.  W.  768; 
mKHntiemi  v.  Stone,  164  Ky.  18,  174  S.  W. 
768;  Johnson  v.  Little,  178  Ky.  006,  100  S. 
W.  156.  Ann.  Gas.  1918A,  70;  Hardy  v.  Rus- 
sell, 181  Ky.  287,  2(M  S.  W.  145;  and  Kash 
V.  Hurst,  189  Ky.  233,  224  S.  W.  757. 

We  titerefore  condude  that,  in  the  ab- 
sence of  an  offer  oi  ,f.iveUaut  to  amend  his 
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second  notice,  tbe  ooart  propwly  strack  it 
from  the  record. 

Tbe  sole  ground  of  contest  stated  In  the 
first  notice  was  that  the  appellant  rec^ved 
more  legal  votes  tn  the  primary  election  for 
the  nomination  for  the  office  Involved  than 
did  app^ee,  and  that  "an  accurate,  fair, 
and  Impartial  count  of  the  ballots  legally 
cast  for  each  of  us  would  have  shown  that  I 
(appellant)  received  more  legal  votes  than 
you  (appellee)  received,  and  that  I  (appel- 
lant) was  therefore  justly  and  legally  entitl- 
ed to  the  certificate  of  nomination";  and 
further  that  "a  count  all  the  votes  I  (ap- 
pellant) received  and  those  received  by  you 
(appellee)  will  show  that  I  (appelant)  duly 
received  more  votes  at  said  primary  election 
than  you  (appellee)  did,  tor  the  nomination 
that  both  of  us  were  seeding."  The  conrt 
was  of  the  opinion  that  the  statements  In 
the  notice  did  not  suffidently  charge  mis- 
take, oversight,  or  fraod  In  the  counting  or 
certifying  of  the  vfAea  to  authorize  It  to 
open  the  ballot  boxes  and  recount  them  upm 
the  trial  pt  tba  contest,  provided  it  was 
«hown  that  they  bad  been  preeerved  with 
tbe  requisite  int^lty. 

In  the  case  of  Snowden  v.  Flanery,  169  Ey. 
668.  167  S.  W.  8^  (which  waa  a  contest 
gnnring  out  <tf  a  regnlar  November  election), 
the  only  groond  alleged  1^  the  contestant 
was  that  the  officers  of  tbe  election,  by  mis- 
take or  .oversight,  counted  and  certified  for 
tbe  owtestee  mora  Tokee  than  he  in  fact 
received  and  a  less  number  of  votea  for  con- 
testant than  be  in  tact  rec^ved.  and  that 
those  corrections  would  give  the  contestant 
a  majority  of  the  votes  olst  The  first  ques- 
tion before  the  court  in  ttiat  case  was  wtaetb- 
er  the  aUegatloos  were  sufficient  to  author- 
ize a  recount  of  tbe  rotes  in  the  contested 
precincts  (which  in  this  case  are  all  of  them 
In  the  connty),  and  In  disposing  of  that  ques- 
tl<»i  tbe  opinion  says: 

"Upon  a  thorough  and  full  consideration  of 
the  qaeation,  the  court  has  reached  the  con- 
dasioQ  that  m  recount  may  be  liad  npon  tbe 
naked  allegation  oi  mistake  in  the  counting  and 
certifying  of  tlie  vote;  and,  in  a  large  measure, 
we  have  been  aided  in  reaching  this  determina- 
tion by  the  fact  that  we  J>eUeve  a  most  salutary 
influence  will  be  exercised  In  favor  of  the  hon- 
esty of  elections  and  in  the  prevention  of  elec- 
tion frauds  the  promulgation  ot  the  roUng 
herein  annouoced. 

"Tbe  trend  of  tbe  best  modem  thought  is 
along  tbe  Uses  of  est^Uiahing  beyond  cavil  the 
absolute  fairness  and  honesty  of  the  elections 
whereby  is  indicated  the  will  of  that  large  per- 
centage of  the  people  of  the  eommouwealtb 
who  do  not  actively,  participate  in  the  opera- 
tion of  the  election  machinery  further  than  the 
casting  of  the  individual  vote,  to  the  end  that 
the  people  shall  have  an  abiding  and  confiding 
faith  in  tbe  integrity  of  their  elections,  respect 
for  .the  officers  chosen  at  those  elections,  and 
show  willing  obedience  to  tbe  law  as  adminis- 
tered by  them." 


[3]  The  qdesti<m  therefore  for  oar  deter- 
mination l8  whether  the  language  iq  the 
above  quotations,  takoi  from  tbe  botlce,  is 
sufficient  to  charge  In  effect  that  there  was 
a  mistake,  or  oversight,  or  f^ud  in  counting 
or  citifying  the  votes  which  were  cast  for 
the  appellant  and  a^jeUee  In  tbe  Angost 
primary  ft>r  the  Democratic  nomination  ttx 
the  office  of  Jailer  of  tbe  connty,  and  to  in- 
form app^lee  wltb  reaacmable  certainty  erf 
the  grounds  of  contest  so  as  to  enable  him  to 
make  defmse  thereto.  Upon  tborongh  con- 
sideratlon  (but  not  without  aome  besltatioiO, 
we  have  concluded  that  the  answer  should 
be  in  the  affirmative.  Tbe  notice  allege  Id 
effect  that  tbe  officers  of  the  rtectlmi  lo  tbe 
several  election  precincts  of  the  comity  In- 
accurately, nnfolrly,  and  with  partiality 
counted  and  returned  the  ballots  cast  in  tbe 
race  for  nomination  for  Jailer  of  the  connty. 
Tbose  charges  could  not  be  true,  unless  tbe 
election  officers  acted  under  a  mistake  or  bgr 
oversigtit  or  through  fraud  oa  tlieir  part 
in  making  the  inaccurate  or  unfair  return. 
We  do  not  understand  it  to  be  Imperatively 
necessary  to  employ  tbe  words  "mistake," 
"oversight,"  or  "fraud"  In  election  contest 
proceedings ;  It  only  being  neoessary  that  the 
allegations  are  suffldmt  to  clearly  Imply  a 
charge  of  dtber  of  them  to  make  the  plead- 
iug  good  on  demurrer.  TbSa  being  true,  the 
case  comes  directly  wltbln  tbe  doctrine  of 
tbe  Snowden  CJase,  supra,  and  tbe  court  err- 
ed In  sustaining  a  dimmer  to  the  first  no- 
tice. 

[4]  We  are  aware  that  there  is  a  dictum 
contrary  to  tbe  views  above  expressed  In  the 
opinion  in  the  case  of  Pace  v.  Beed,  138  Kj. 
605,  128  S.  W.  891;  but  It  Is  based  upon  an 
erroneous  quotation  made  from  the  case  of 
Edwards  v.  Logan,  114  Ky.  312.  70  S.  W. 
852,  75  S.  W.  257,  24  Ky.  Law  £ep.  1090,  25 
Ky.  Law  Rep.  435.  The  learned  Judge  who 
wrote  the  opinion  in  the  Pace  Case  was  evi- 
dently misled  Into  making  the  supposed  quo- 
tation from  the  Edwards  Case  through  error 
of  counsel  la  preparing  their  briefs  in  tbe 
former  case.  However  this  may  t>e,  the 
Snowden  opinion  is  the  latest  utterance  of 
this  court  up<m  the  subject;  and  it  must 
also  not  be  overlot^ed  that  each  of  tbe  cases 
referred  to  was  a  contest  of  a  r^ular  elec^ 
tiOD  where  tbe  pleadli^  required  an  the 
same  as  are  required  In  other  actions^  while 
this  i»oceedlng  la  only  contesting  the  nomina- 
tion in  a  primary  Section  where  the  initial 
{heading  la  wly  a  notice  and  whkdi  mtHt/e  the 
statute  Is  required  to  state  only  "tbe  grounds 
of  such  c<mtest."  Subsection  36  of  section 
1660  Is  a  part  of  the  act  providing  for  pri- 
mary elections  tor  the  nomination  of  candi- 
dates to  be  voted  for  at  tSie  regnlar  Novon- 
ber  Section  and,  consequently,  is  a  part  of 
tbe  same  act  providing  for  tbe  cAuracter  o( 
contest  now  tmdec  considOTition.  It  says, 
in  part: 
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*^Ia  act  ihall  be  Ubwradj  ooiutnied  lo  as 
to  carry  oat  its  purpose,  and  glva  to  the  voters 
of  the  different  parties  an  t^portuni^  to  se- 
lect their  candidates.'* 

Tbe  evident  purpose  of  the  act  la  tbat  the 
candidate  receiving  the  bluest  number  of 
votes  shall  be  awarded  the  nomination;  and 
the  only  way  that  the  voters  of  the  different 
parties  may  be  given  "an  opportunity  to  se- 
'  lect  their  candidates",  la  for  their  votes  to  be 
counted  as  casL  There  is  therefore  express- 
ly enjoined  upon  this  court,  by  the  act  itself, 
the  duty  of  so  coostruing  It  in  its  entirety 
as  to  carry  out  the  purposes  mentioned.  A 
portion  of  the  act,  as  we  have  seen,  Is  sub- 
section 28  providing  for  contests,  and  we 
think  tbe  express  Injunction  contained  In  tbe 
act,  for  Its  liberal  construction,  reauires  of 
OS  that  we  sbould  not  construe  the  pleading 
<rf  the  parties  according  to  the  strict  com- 
m(m-law  rules,  but  rather  that  we  shonld 
bold  the  pleading  sufficient  (which  In  this 
case  Is  the  notice  of  contest)  when  Its  alle- 
gations set  forth  with  reasonable  (harness 
the  grounds  relied  on.  Of  course,  where  the 
statute  is  clear  and  explicit  as  to  the  exact 
step  whldi  shall  be  made,  or  the  precise  ac- 
tioa  that  shall  be  takea,  it  should  be  follow- 
ed. In  tiiat  part  ftt  the  act  providing  for  a 
cmteet  there  Is  no  specific  provision  as  to. 
the  parttcnlarity  with  whldi  tbe  groonds 
shall  be  allied.  We  therefore  conclude  that 
where,  as  in  this  cas^  the  language  states 
by  clear  implication  tbe  grounds  relied  on. 
It  will  be  sufficient. 

Wherefore  tbe  judgment  Is  reversed,  with 
directions  to  overrule  the  demurrer  to  the 
.first  notice  and  for  proceedings  consistent 
with  tbli  opinioo. 


8WANER  V.  BAEINETT. 

(Oovrt  of  Appeals  of  Kentucky.  Sept.  27, 
1921.) 

1.  Elections  «s=>l54(9"/2)— Same  exaotltade  In 
ptoMlIni  not  required  In  primary  HeetlOB  m»> 
lestt  as  In  ordinary  suits. 

The  some  exactitade  and  partSoilaritT  in 
pleading  wID  not  be  required  i&  primary  elec- 
tion contests  as  in  ordinary  suits  at  Uw, 

2.  EleotloM  ^191— Notice  of  |»rimuy  aleellei 
ooatett  held  suffioleflt. 

Notice  of  primary  election  contest,  alleging 
that,  by  reason  of-  fraud  or  mistmhe  of  election 
officers  in  conntlng  baUots  and  oerti^rlng  re- 
soH,  the  returns  were  ernuieous,  tbat  certifi* 
cate  of  election  oficers  registered,  a  false  re- 
sult because  of  fraud  or  mistake,  and  tbat  con- 
testant in  fact  received  tbe  highest  number  of 
legal  votes  for  the  nomioBtion,  and  tbat  such 
result  would  be  shown  by  a  recount  of  the 
ballots,  held  sufficient,  in  view  of  Primary  Elee- 
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tion  Act  (Ey.  St.  f  1550,  subsee.  S6),  to  charge 
fraud  w  mistake  'of  election  officers  producing 
a  wrongful  result 

3.  Eleotlons  «=»|M(t)  —  Ballots  errenaassiy 
•MiM  fsf  sMlMtas  dsdmtsd  frsai  Us  t«M, 
ttaough  sot  cut  for  contestaot. 
In  primary  Section  contesti  ballets  er- 
roneously ooonted  for  cmtestee  wUl  be  deducted 
from  Us  total,  though  thty  had  not  been  cast 
for  contestant  but  lor  other  candidates.' 

Appeal  from  (Srcoit  Cour^  Laurel  Coui^. 

Election  contest  by  G.  W.  Swaner  against 
W.  H.  Bamett  Judgment  of  dismissal,  and 
ctmtestaut  ai^eals.   Beroned,  with  inatraC' 

ttona. 

H.  C.  Clay,  ot  London,  for  appellant 
John  D.  Carroll,  of  ITrankfiort,  Oeoise' 
Brock,  of  London,  and  H.  H.  Tye,  of  Wil- 
liamsburg (A.  ^e  SHer,  of  Williamsburg,  of 
counsd),  for  appellee. 

TURNER,  a  Appellant  and  appellee,  to- 
getlier  with  several  others  whose  names  do 
not  appear,  were  candidates  at  the  August 
primary,  1921,  for  tbe  Republican  nomina- 
tl<m  for  jailer  of  Laurel  county. 

The  returns  as  certified  fromf  tbe  various 
precincts  disclosed  that  appelant  and  appel- 
lee were  the  two  leading  candidates ;  tbe  ap- 
pellee receiving  789  votes,  and  appellant  779. 

Accordingly,  tlie  county  board  of  election 
commissioners  issued  a  certificate  of  nomina- 
tion to  appellee. 

Appellant,  within  the  time  prescribed  by 
law,  gave  hia  notice  of  contest  to  appelle^, 
who,  at  the  time  fixed,  filed  bis  response, 
which  was  merely  a  traverse;  there  being 
no  counter  grounds  stated. 

At  tbe  time  of  the  filing  of  the  response  a 
general  demurrer  was  filed  by  the  ai^llee 
to  eaob  paragraph  of  the  notice,  and  to  Qie 
same  as  a  whole. 

On  a  hearing,  the  only  evidence  Introduced, 
other  than  that  of  the  clerk  and  hla  deputy, 
tending  to  show  the  preservation  and  Integ- 
rity «f  the  bollotSi  was  the  counting  of  the 
ballots  in  tbe  eSgbt  precincts  designated  tn 
the  notice:  and  the  court  adjudged  that— 

"This  cause  being  sidnitted  on  the  evidence, 
tbe  court  finds  from  tiie  evldenoe  that  at  said 
primary  eledSon  tbe  contestant.  G.  W.  Swaner, 
Tscdved  at  said  electim  tn  Laurel  county  784 
l^al  votes,  and  tbat  the  contestee,  W.  H. 
Bamett,  received  at  said  election  in  said  county 
777  legal  votes;  but  the  court  farther  finds 
that  under  the  pleadings  in  this  case  the  con- 
testant is  not  entitled  to  have  any  redaction 
in  number  of  the  votes  certified  for  conteetee. 
to  wit,  789,  by  the  election  commissioners,  for 
the  reason  that  it  is  not  alleged  as  a  ground 
of  contest  that  confeestee  did  not  receive  that 
number  of  votes  in  said  eovnty.  and  there  be- 
ing no  evidenoe  that  any  of  the  votes,  cast  or 
coouted  f«r  ooidwstes,  W.  H.  Bamettv  were. 
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In  fact,  emit  for  contestant,  ponteitant  la  not 
entitled  to  receire  the  eertifieate  of  nomination 
herein.** 

And  then  iSie  court  proGceded  to  dlaalaB 
coDteatant'fl  proceeding,  aM  be  bas  ai^ealed. 

Th9  recount  tn  tbe  <hl17  precincts  InToIved 
sbowed  tbat  appellant  receired  more  legal 
TOtea  tban  appellee,  but  tbe  court  baring  dis- 
missed aniellant'B  c(»itest  because,  In  Its 
opinion,  his  pleadings  were  Insufficient,  there 
Is  presented  only  the  question  of  the  suffi- 
ciency of  the  notice. 

The  contestantt  after  stating  In  the  prelim- 
inary part  of  his  notice  tbat  be  contests  the 
n(»ainatlon  of  appellee  and  tbe  vote  certified 
for  appellee  at  the  primary,  subdivides  Ms 
notice  as  shown  by  the  figures  thereon  into 
1,  2,  3,  and  4,  without  disclosing  whether  be 
Intends  those  subdivisions  to  be  considered 
as  separate  paragraphs,  stating  separate 
grounds  of  contest ;  but  the  demurrer  filed  by 
the  contestee  went  to  each  of  them  as  sep- 
arate paragraphs  and  to'  the  notice  as  a 
vhole. 

That  they  were  not  Intended  as  s^rate 
grounds  of  contest  Is  apparent,  however, 
from  the  fart  tbat  In  his  first  subdivision,  No. 
1,  he  sets  out  only  the  holding  of  the  election 
and  the  purpose  for  which  It  vtAb  held,  the 
facts  showing  hla  eligibility,  and  bis  compli- 
ance with  certain  provisions  of  the  statute. 
Clearly  this  could  not  have  been  intended  as 
a  ground  of  contest  for  the  mere  fact  tbat 
he  was  a  Republican,  of  required  age,  and 
otherwise  eligible  to  the  office,  could  not  have 
been  Intended  as  a  good  reason  why  he  was 
entitled  to  tbe  nomination  and  the  conteetee 
was  not 

[1]  In  this  situation,  therefore,  we  sbaU, 
aa  the  drcnlt  Judge  appears  to  bave  done, 
treat  the  whole  notice  as  one  paragraph  and 
pass  upon  Its  sufficiency  In  tbat  light;  and 
particularly  wUl  we  do  this  In  tbe  light  of  tb* 
provision  In  tbe  primary  act  (Ky.  St.  f  1S80, 
snbsec.  86)  that  "this  act  shall  be  liberally 
c(»istrued  so  as  to  carry  out  Its  purpoi^  and 
give  to  tbe  voters  of  tbe  different  parties  an 
opportunity  to  select  tbdr  candidates."  And 
further,  In  pursuance  ol  the  xtf e  bwetqfore 
anuoonced  In  suxh  eases,  that  In  prlntary 
election  contests  tbe  same  exactitude  and 
particularity  in  pleading  will  not  be  raquired 
as  In  ordinary  suits'  at  law.  Tharman  r. 
Alvey,  233  S.  W.  749,  Sept.  23, 1921. 

Tbe  notice  of  contest,  among  other  things, 
contains  tbis  allegation,  to  wit: 

"Contestant  avers  and  cbazges  tbat  Che  find- 
ing  of  tbe  said  board  of  eloetion  comaiissioaera 
as  between  him  and  W.  H.  Barnett  is  errmeous 
and  not  tma,  in  that  the  contestee,  W.  H.  Bar-: 
nett  did  not  receive  the  larseat  number  of 
legal  votes  east  for  any  candidate  -for  the  Re- 
pnblfean  nomination  for  iaiter  at  the  primary 
election  In  said  county,  but  that  tida  contest- 
ant received  the  largest  number  of  legal  votes 
cast  tor  any  candidate  for  the  BepnbHean  nom- 


ination for  jlaOer  <rf  Laurel  cowOy  &i  tiit  said 
primary  deetion.'* 

And  later,  after  giving  tbe  names  of  tbe 
eight  precincts  In  which  he  charges  tbe  re- 
turns were  erroneous,  he  further  allies  that 
the  officers  who  conducted  the  election  In 
those  precincts  "either  through  mistake,  Ig- 
norance, fraud,  or  oversight  he  does  not 
know  which,  failed  to  correctly  count  and 
certify  the  correct  and  true  number  of  votes  ~ 
cast  for  him  as  such  candidate,  or  tbe  true 
number  of  votes  Cast  for  tiie  contestee  herein. 
In  that  the  said  election  officers  erraneoudy 
counted  and  certified  atTbavfng  been  cast  for 
contestant  (meaning  contestee)  W.  H.  Bamett 
a  nimiber  of  votes  wblcb  were  actually  cast 
for  this  contestant  and  which  the  said  e^ec- 
tltm  officers  should  have  counted  and  certified 
as  having  been  cast  for  this  contestant  and 
said  election  officers  tailed  to  count  or  certify 
for  contestant  all  the  votes  tiiat  ven  caeA  tor 
him  at  said  electim  in  either  of  said  iwe- 
clncta."  And  again  it  is  allied  In  Ote  notice: 

"The  contestant  saya  that  the  county  board 
of  eonunissioners  upon  the  canvass  of  the  re- 
turns of  the  varlons  voting  precincts  of  TjinrrJ 
coonty  declared  that  contestee,  W.  H.  Bamett 
received  ten  votes  more  tlian  contestant  for  said 
office  of  Jailer,  bat  contestant  saya  that  tvon  aa 
inspection  and  recount  of  said  ballots  it  vrQl  be 
fonnd  that  the  contestant  has  received  a  great- 
er nnmber  of  votes  tban  contestee." 

[2]  We  then  bave,  In  tffect,  as  auction 
In  tiie  notice  that  tV  reason  of  the  fraud  or 
mistake  ot  tbe  electitnt  offlcoa  In  counting 
the  ballots  and  certifying  the  result  tbe  re- 
turns In  the  eight  designated  precincts  were 
errcmeous  and  not  true  and  that  their  certif- 
icate In  fiict  reglat«ed  a  false  resaU  becanae 
of  such  tnua  or  mistake,  and  tbat  con  teat- 
ant  In  foct  received  tbe  highest  number  of 
le^  votes  for  tbat  nomination,  and  tbat  tills 
result  will  be  shown  by  a  recount  of  the  bal- 
lots In  those  precincts.  And  It  Is  not  to  be 
doubted  that  the  notice  of  contest  was  suffi- 
cient under  the  rule  laid  down  tn  tbe  case  of 
Snowdcn  v.  Flanery,  159  Ey.  S68,  167  S.  W. 
893,  and  tbe  case,  of  Tburman  v,  Alvey, 
above  referred  ta 

It  Is  true,  as  recited  In  the  Judgmmt  of  tbe 
lower  court,  that  there  was  no  express  alle- 
gation tbat  tbe  contestee,  Bamett  did  not 
receive  as  many  as  7S9  votes,  which  were  cov 
tided  for  blm  by  tbe  officers  of  the  election ; 
but  it  is  likewise  true  that  there  was  an  alle- 
gation tbat  the  contestant  received  more  le- 
gal votes  than  the  contestee.  and  that  by  rea- 
son of  the  fraud  or  mlstate  of  the  election 
ofBcers  in  the  pi«olnctB  named  that  result 
had  been  reversed ;  and  under  this  allegation 
it  matters  not  whether  tbe  contestee  received 
more  or  less  votes  tban  7S9,  If  tbe  evidence 
shows  tbat  upon  a  recount,  to  which  the  con- 
testant was  entitled  under  the  allegations, 
he.  and  not  tbe  contestee,  was  entitied  to  tbe 
nomination. 
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Under  the  i^eadii^  the  dlatlnct  Issue  was 
made,  although  hi  ft  drcvltoaB  way,  that  by 
reason  of  fraud  or  mistake  of  the  Section  of- 
ficers a  wrougful  result  was  reached,  and  be- 
cause of  tbelr  counting  of  ballots  for  contest- 
ee  to  which  he  was  not  entitled,  and  because 
of  their  foUare  to  count  for  contestant  bal- 
lots which  should  have  been  counted  for  him, 
a  correct  resnlt  was  not  reached. 

It  Is  true  that,  after  alleging  In  the  notice 
that  contestant  had  received  the  highest  num- 
ber of  I^al  votes  cast  for  any  candidate,  and 
that  contestee  had  not  received  the  highest 
number  of  legal  votes,  it  Is  further  alleged 
that.  In  the  official  count,  by  reason  of  fraud 
or  mistake.  In  the  named  precincts  the  bal- 
lots which  were  erroneously  counted  for  ap- 
pellee had  been  cast  and  should  hare  been 
counted  for  appellant 

[1]  But  the  fact  that  the  erldaice  showed 
that  while  some  of  those  ballots  were  errone- 
ously counted  for  appellee  they  had  not,  In 
fact,  been  cast  for  appellant  hut  for  some  of 
the  other  aspirants,  furnishes  no  good  reason 
why  they  should  not  be  deducted  from  appel- 
lee's total,  although  they  were  not  to  be  add- 
ed to  appellanfa 

The  notice  In  this  case,  when  taken  all  to- 
gether, could  not  have  been  nitsunderstood ; 
It  with  reasonable  accuracy  nottded  the  c«i- 
testee  that  appellant  claimed  that  he  had  re- 
ceived more  legal  votes  than  appellee  had  in 
the  primary  because  In  c»taln  precincts  bal- 
lots were  wronc^ully  counted  for  appellee 
which,  when  deducted  from  the  ntmiber  of 
votes  properly  counted  for  him,  would  give 
appellant  the  highest  number  of  votes. 

The  result  showed  that  the  contestant's 
allegation  was  only  partially  true;  that  bal- 
lots bad  been  wrongfully  counted  for  aiq)el- 
lee  which  had  not  been  actnally  cast  for  him, 
but  whldi  bad  not  been  cast  for  appellant,  as 
alleged,  biit  for  some  other  candidate;  but 
when  the  votes  so  wnmgtally  counted  for  ap- 
pellee are  deducted  from  his  total,  the  result 
Is  fbttt  ai^llant  has  nc^Tad  the  hli^iast 
number  of  votes. 

Keephig  In  nrind  not  only  the  language  but 
the  ^rlt  of  the  statute  and  the  rule  of  this 
court  adopted  In  harmony  therewith  not  to 
give  technical  construction  to  pleadings  In 
such  proceedings,  we  find  that  the  notice  was 
soffldent  fbr  all  practical  purposes  and  that 
appellant  was  the  rightful  Republican  nom- 
inee for  Jailer  of  Laurel  county  at  the  August 
primary. 

The  Judgment  la  reversed,  and  It  Is  the 
Judgment  of  this  court  that  G.  W.  Swaner  Is 
the  Republican  nominee  for  Jailer  of  Laurel 
county  at  the  approaching  November  election, 
and  the  clerk  of  this  court  is  Instructed  to 
certify  this  fact  to  the  proper  office. 

SAMPSON,  J.,  not  sitting. 
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WILLIAMS  V.  HOWARD. 

SAME  V.  DAVIS.  Jirigt. 

(Ooart  of  Appeals  of  Eentn<^.   Sept  27. 
19^.) 

1.  Appaal  and  arrtr  «33»78(3)— Onler  saatala- 
las  4MHIITW  Md  not  a  "final  arder." 

An  order  sastaiiiing  a  apedal  demurrer  to 
petition  is  primary  election  contest  is  not  a 
"final  order,"  ai  it  does  not  In  terms  or  effect 
diBpoie  of  or  end  the  contest 

[Bd,  Note.r-For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Ssries.  Final 
Decree  w  Jodgment} 

2.  Appaal  and  arror  «5»76(l) —''Plaal  Jad|- 
meat  ar  order"  dsSned. 

A  "final  Judgment  or  order"  is  saeh  as  at 
once  puts  an  end  to  the  action  by  declaring 
that  plaintiff  has  either  entitled  himself,  or  has 
not,  to  recover  the  remedy  sued  for;  It  diaposea 
of  the  merits  of  the  case,  and  settles  the  rights 
of  the  parties  onder  the  issnes  made  by  the 
pleadings,  or  disposes  of  the  case  and  puts  the 
parties  oat  of  court. 

3.  Mandamus  «s:>4(l)— Held  praper  renady  far 
order  sustaining  damurrer  ta  ^stltlaa'  la  prl- 
nary  election  contest. 

Where  an  order  sustaining  a  special  demur- 
rer to  a  petition  in  a  contest  of  a  primary  elec- 
tion was  not  appealable  and  the  conditions 
show  a  right  to  maadamns,  and  where  a  deter- 
mination of  an  wpaal  -from  a  dlsaiissal  of  the 
action  would  be  too  late  for  tlie  eleetion.  a 
writ  ot  mandamus  is  the  only  effectlTe  remedy 
and  will  issue. 

A,  MaidaaiBB  «s»28— Writ  may  ba  Issaad  to  la- 
larlar  eoart  to  oomiMl  a  tfseisloa,  bat  aet  ta 

oOBlrol  discretion. 

Under  Const.  1 110,  giving  the  Court  of  Ap- 
peals power  to  Issue  such  writs  that  may  be 
necessary  to  give  it  general  control  of  infe- 
rior jurisdictions,  while  mandamus  will  not  is- 
sue to  control  the  exercise  of  discretion  by 
judge  of  an  inferior  court,  even  if  discretion 
was  improperly  exercised,  it  will  issue  to  compel 
the  Judge  of  an  iafeiior  court  to  pass  upon  a 
question  upmi  which  sndi  discretion  should  be 
exercised.  - 

5.  Mandamus  «S33»— Writ  will  issne  to  trial 
court  in  oase  «f  order  austalnina  demarrer  to 
petition  in  prtnary  aleeMoa  ooateat  ta  oonpal 
Haal  dlsposltlaR  oa  merits. 
Where  a  special  demurrer  to  a  petition  in  a 
primary  election  contest  was  sustained  and  man- 
damus  is  the  only  adequate  remedy  for  contest- 
ant, a  writ  will  issue  to  compel  the  judge  of  the 
inferior  court  to  make  such  an  order  In  connec- 
tion with  the  sustaining  of  a  spedal  demurrer 
as  will  finally  dispose  of  the  case. 

Appeal  from  Circuit  Court  Harlan  County. 

Action  by  B.  M.  WlUlamB  against  M.  W. 
Howard.  S^om  an  order  sustaining  spedal 
demurrOT.  plaintiff  appeals  and  petitions  for 
a  writ  of  mandamus  against  W.  T.  Davis, 
Judcb  Aroeal  dismissed  and  writ  granted. 


=»Por  otber  cases  se«  ssms  tODio  sad  KaT-NUHBBIH  In  all  Ksy-Numbsred  JHiesU  aod  Indazet 
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John  D.  Oarroll.  of  Frankfort,  and  Hall, 
Jones  ft  Lee,  oC  Harlan,  tor  an>ellant 
K  R.  FattenKm,  of  PlnevlUe,  for  appellee; 

SBTTLl^  3.  B.  H.  WUllams  and  M.  W, 
Howard,  tbe  former  styled  appellant,  and  the 
latter  appdlee,  In  tbe  caption  of  this  tqitnlcm, 
were,  Trith  others,  candldatm  aC  tlie  Aogost 
primary  cAectloB,  1921,  fbr  tbe  B^ubllcan 
nominatloD  tot  the  oflBce  of  county  judge  of 
Harlan  county  and  the  canraas  by  the  county 
board  of  dectlon  commlBsloneTS  of  liie  votes 
retnrned  from  the  several  precincts  of  tbe 
county  by  tbe  electlm  officers,  thereof  re- 
sulted In  its  declaring  Howard  tbe  R^ub- 
llcan  nominee  for  the  office  In  question,  and 
awarding  blm  the  certificate  of  such  nom- 
ination. Thereupon,  Williams,  claiming 
to  have  received  a  majority  of  the  legal  ile- 
pnbllcan  votes  cast  in  tbe  primary  aad,  by 
reason  tberebf,  to  be  entitled  to  tbe  Re- 
publlran  nomination  for  tbe  office  of  oounty 
Judge,  by  the  due  filing  and  service  upon 
Howard  within  five  days  after  the  Issaance 
to  blm  of  bis  c«tlflcate  of  nomination,  of 
the  required  statutory  notice  particularly 
setting  forth  the  grounds  therefor.  Institut- 
ed against  the  latter  in  the  Harlan  circuit 
court  a  contest  attacking  his  right  to  such 
nomination  and  asserting  bis  own  right  to 
same.  The  filing  of  the  notice  of  contest 
was  accompanied  by  tbe  flllng  of  a  petition 
setting  forth  the  same  groonda  d  contest 
contained  in  tbe  notice. 

Sallowing  the  service  upon  hlra  of  tbe 
noUce  of  contest,  tbe  contestee,  Howard, 
witbin  tbe  time  regoirea  tbe  statute  for 
nepimdUtg  to  same,  filed  thereto  a  pleading 
styled: 

"Special  Demurrer.  General  Demurrer.  Mo- 
tion to  Strike.  Response  to  Grounds  of  Con- 
test and  Counter  Contest  and  Grounds  thereof," 

In  the  beginning  paragraph  of  this  plead- 
ing It  was  stated,  bowevtt,  that  the  contestee 
entered  his  abearance  <HiIy  for  tbe  purpose 
of  intdstlng  upon  his  special  demurrer  to  the 
notice  of  contest  and  petition  of  the  contest- 
ant  whidi  bad  been  flled  with  It  The  special 
demurrer  went  to  the  Jurisdiction  of  tbe 
court  and  Judge  thereof,  and  was,  upon 
tbe  submission  of  the  proceeding  tliereon, 
sustained  by  tbe  court;  it  being,  la  sub- 
stance, declared  by  tbe  order  manifesting 
this  ruling,  without  stating  tbe  reasons  there- 
for, that  nether  the  Harlan  circuit  court  nor 
Judge  thereof  had  Jurisdiction  to  "bear  and 
d^ermlne  the  contest  attempted  to  be  set 
up  in  tbe  petition  and  notice." 

An  exception  was  taken  by  the  contestant, 
Williams,  to  this  rullog,  and  an  appeal  pray- 
ed and  granted.  He  has  filed  in  this  court 
a  transcript  of  tbe  record  from  the  circuit 
court  as  In  taking  an  appeal,  nnd  asks  of 
us  a  review  and  the  reversal  of  the  order  of 
tbe  crcult  court  sustaining  the  special 
demurrer  to  its  JurlsdlcUon. 


II,  1]  We  think  U  dear  tbat  aa  appeal  wUl 

not  lie  from  this  order;  therefore  It  cannot 
be  reviewed,  because  It  la  not  a  final  order  as 
it  does  not  in  twms  or  effect  dispose  of  or 
end  the  cmteat  "A  final  Ju^ment  or  order 
is  sudi  *  *  *  as  at  tmce  puts  an  eai  to  tbe 
action  by  declaring  tbe  plaintiff  has  either 
entitled  himself,  or  has  not,  to  recover  tbe 
remedy  sued  for;  it  disposes  of  tbe  merits  of 
the  case^  and  settle  the  rl^ts  of  the  parties 
under  the  issues  made  by  tbe  pleadings,  or 
disposes  of  tbe  case  and  puts  the  parties 
out  of  court."  Harrison  v.  Stroud,  150  Ky. 
797»  150  S.  W.  903;  Alexandor  t.  De  Eermel, 
81  Ky.  845;  Gomlth.  v.  U  &  N.  B.  R.  Co., 
29  S.  W.  331,  16  Ey.  Law  Rep.  484;  Max- 
well's nvustee  T.  England,  115  Ky.  TB3, 
74  S.  W.  1091,  25  Ky.  Law  Rep.  1^;  Trade 
Discount  Ca  v.  Ooz  ft  Co.,  143  Ky.  516,  136 
S.  W.  901 ;  3  Biackstone,  Com.  407. 

As  this  eourt  baa  appellate  Jnrisdictiini 
only  of  final  orders  and  Judgmoits  of  Infierlor 
courts,  we  cannot,  as  asked  by  ^llams,  en- 
tertain the  appeiU  attempted  to  be  prosecut> 
ed  by  him  from  the  order  complained  ot; 
hence  bis  appeal  la  dismissed.  He,  how- 
ever, also  seeks  at  tbe  hands  <Kt  tills  eoort 
another  remedy,  via.,  the  writ  of  mandamni^ 
and  to  Ibat  end  has  filed  a  petition  against 
the  Judge  of,  the  Harlan  <drcnit  eoort,  con- 
talnlug  the  ground  relied  cm  for  its  issuance, 
to  comp^  the  latter  to  enter  aueh  an  order 
or  Judgment  in  tiie  contested  ^election  pro- 
ceeding, as  win  finally  diqpoae  of  same  and 
constitute  an  appealable  order. 

{9]  TtK  remedy  afforded  by  tbe  writ  is 
the  only  remedy  open  to  WiUlama,  If  Indeed 
that  will  prove  adequate;  bis  rlfi^t  to  aodi 
relief  is  abundantly  shown  in  the  groonda 
set  forth  by  tbe  petttlon  for  the  writ,  and  are 
not  discredited  or.orertbrorwn  by  any  ground 
of  resistance  to  tbe  writ  IbteriKiaed  by  tbe 
dnnurrers  or  reepcmse  of  tbe  circuit  Judge. 
Moreover,  if  the  writ  should  go,  the  neceaslty 
for  an  immediate  granting  otf  it  is  obvloua, 
as  otherwise  the  trial  of  die  elacOoa  contest 
would  be  so  delayed  that  Wllliama,  even  if 
suooeasfol  on  the  trial  thereof  would  scarce- 
ly have  jtime  to  get  hla  name  on  the  ballot 
tot  the  November  eleoUen.  Furthermore,  if 
tbe  Judge  ot  tbe  circuit  court  should,  in  obedi- 
mco  to- tbe  writ  of  mandamus,  mwely  add  to 
tbe  oT^er  sustaining  the  spedal  demurrer  al- 
ready mtered  words  dismissing  the  contest, 
WilUauis  would  be  compelled  to  ai^peal  from 
it  in  ordw  to  obtain  a  review  by  us  of  that 
part  of  It  sustaining  tbe  donurrer;  and  if 
It  should  be  reversed  and  tbe  case  remanded, 
there  would  liave  to  follow  in  tbe  court  below 
a  trial  of  the  contest  on  its  merits,  and  If 
an  appeal  should  be  taken  by  either  party 
from  the  Judgmoit  then  rendered,  it,  cau 
readily  be  seen  that  determination  of  such 
appeal  before  the  November  election  would 
be  doubtful.  The  primary  Section  statute 
seems  to  contain  no  provision  for  averting  tbe 
injury  thus  threatened  tbe  rights  of  the  con- 
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testant ;  and  as  the  order  causing'  the  tibreat- 
enlng  conditions  Is  not  an  appealable  one  and 
cannot  be  reviewed,  OOb  court  Is  powerless 
to  give  him  relief,  except  tbroogb  the  writ 

of  mandamus. 

[4]  While  under  the  authority  conferred 
upon  It  by  section  110,  Constitution,  this 
court  has  power  to  Issue  "  'such  writs  as  may 
be  necessary  to  give  It  general  control  of 
inferior  Jurisdictions,*  it  will  only  Issue  the 
writ  of  mendaiDUs  to  comprf  action  on  the 
part  of  a  judicial  officer ;  but  ♦  •  •  If  such 
otflcer  has  a  discretion  over  the  subject  mat- 
ter the  writ  will  not  Issue  to  control  such 
discretion,  although  It  may  have  berai  im- 
properly exercised.  If,  however,  there  be  a 
refusal  to  act  upon  the  enbject-matter  or  to 
pass  upon  the  question  upon  which  such 
discretion  is  to  be  exercised,  then  the  writ 
may  be  used  to  enforce  obedience  to  the  law. 
But  when  the  question  has  been  passed  up<m 
the  writ  will  not  be  used  for  the  purpose  of 
correcting  the  dedslon."  Speckert  v.  Ray, 
Judge,  166  Ky.-  622,  179  S.  W.  fi92.  4  A.  li.  B. 
603;  Board  Trustees  v.  McOrory.  132  Ky.  89, 
116  S.  W.  326,  21  L.  R.  A.  (N.  S.)  583;  J,  B. 
B.  Coal  Co.  V.  Halbert,  Judge,  169  Ky.  687. 
1S4  S.  W.  1116;  ComtitL  v.  HcGrone;  153  Ky. 
296,  155  S.  W.  369. 

[6]  We  may  not  therefore  by  the  writ  of 
mandamus  direct  the  Judge  of  the  Harlan 
circuit  court  to  change  his  ruling  or  set 
aside  his  order  respecting  the  sustaining  of 
the  eontestee's  special  demurrer  to  the  con- 
testant's notice  of  contest  or  petition,  compel 
him  to  tafee  Jurisdiction  of  the  contest,  or 
direct  him  to  try  or  finally  dispose  of  it 
on  its  merits;  but  we  have  the  power  to 
compel  him  by  the  writ  to  make  such  ordei 
in  addition  to  and  connection  with  the  sus- 
taining of  the  special  demurrer  aa  will  be 
a  final  order  disposing  of  the  case.  And 
as  it  is  alleged  in  the  petition  of  WlUlams, 
and  admitted  by  tlie  respondent  Jndg^  that 
he  has  refnsed  to  make  or  enter  sndi  an 
order  as  above  indicated,  the  writ  of  man- 
damns  la  granted  to  compel  him  to  do  so. 
But  the  appeal  prosecuted  by  the  contest- 
ant, Willlama.  from  the  iKceseat  order,  is 
dismissGd. 

SAMPSON,       not  sitting. 


HUFF  V.  HOWARD^ 

SAME  V.  DAVIS,  Jsdgs. 

(Oourt  of  Appeals  of  Eentneky.   Sept.  27, 

19121.)  , 

Appeal  trim  Circuit  Court,  Harlan  Conn- 

Actton  by  W.  a  L.  Huff  against  H.  W. 
Howard.    From  order  sustaining  a  special 


demurrer  to  the  petition,  plaintiff  appeals 
and  petitions  for  a  writ  of  mandamus 
against  W.  T.  Davis,  Judge.  Appeal  dla- 
missed  and  wilt  granted. 

Zeb  A.  Stewart^  of  'Lexington,  for  appel- 
lant. 

SETTUSi,  J.  These  two  cases,  the  first 
an  appeal,  and  the  second  a  petition  for  the 
writ  of  mandamus,  are  companions  to  those 
of  Williams  V.  Howard  and  Williams  v. 
Davis,  Judge,  23S  S.  W.  763,  both  disposed  of 
In  another  and  single  opinion  of  this  court 
this  day  handed  down.  The  appellant,  and 
petitioner,  Huft,  like  Williams,  is  claiming 
to  have  received,  by  a  majority  of  the  legal 
Republican  votes  cast  In  the  primary  Sec- 
tion of  August,  1921.  ttie  Beputdican  nomina- 
tion for  county  Judge  of  TTftr'<»n  county, 
which  the  board  of  election  commissioners 
of  that  county  awarded  by  their  canvass  of 
the  vote  and  certificate  to  KL  W.  Howard. 

Huff  by  duly  filing  ^d  causing  to  be  serv- 
ed upon  Howard,  within  the  time  required 
by  the  primary  statute,  a  notice,  accompa- 
nied by  petition,  both  containing  divers 
grounds,  entoed  against  the  latter  in  the 
Harlan  drcnlt  oonrt  and  befOra  tija  respond- 
ent, Davis,  as  Judge  thweof.  a  contest  for 
the  nomination  in  question,  at  the  same  time 
attacking  the  right  of  WlUlams  to  the  same. 
It  does  not  appear  from  the  record  before 
us  that  tlie  notice  of  contest  was  served  upon 
WlUlams.  To  Huff's  notice  and  petition  a 
special  demurrer  interposed  by  the  contestee, 
Howard,  was  sustained  by  the  respondent 
Judge,  as  in  the  contest  of  Williams  v. 
Howard,  which  is  shown  by  an  order,  in  all 
respects  similar  to  that  entered  In  the  latter 
case.  Huff  has  attempted  to  ai^»eal  from  that 
order ;  and  also  by  bis  petition  filed,  as  pro- 
vfously  stated.  In  this  court  against  Davis, 
judge,  prays  that  he  be  compelled  by  a  writ 
of  mandamus  from  this  court  to  enter  such 
an  order  w  Judgmmt  In  his  court  as  will 
be  final  and  dispose  of  the  cmtest. 

As  the  remedy  sou^  Is  the  Bvne  as  Id 
the  case  of  WiUlanu  v.  Davis,  Judge,  the 
ruling  oomiOalned  of  the  same^  and  the 
petitioner.  Huff,  is  eaually  entitled  on  the 
same  groOnds  to  the  rell^  granted  Williams, 
It  la  only  necessary  to  further  say  that  this 
case  must  be  and  Is  controlled  by  Vao  prin- 
ciples and  reasoning  set  forth  In  the  opinion 
of  that  case.  Tberetore  HufCs  aH)eaI  for 
the  same  reasons  must  be  and  Is  dismissed 
as  was  that  of  WilUoms.  But  fbp  the  pur- 
I>oses  and  to  the' extent  indicated  In  that 
opinion,  he  Is  granted  the  writ  of  mandamus 
prayed  In  his  petitloii. 

SAMPSON,.  J.,  not  sitting. 


Digitized  by  Google 


768 


238  SOUTBWBBTERN  B8P0BTEB 


WILLIAMS  V.  HOWARD. 

HUFF  V.  SAME. 

(Coart  of  Appeals  of  Kentucky.   Oct  U, 
1»21.) 

EleetiORs  «=»I5(— Notices  of  conte«tt  Mi  taf- 
flcfent  to  o!v«  court  Jarisdiction. 

Under  Ky.  St  S  1550,  Bubsec.  28,  proTiding 
that  a  notice  to  contest  a  primary  election  must 
be  given  In  writing  to  a  person  whose  election 
is  contested  stating  the  grounds  of  contest 
and  that  od  its  return  shall  be  adopted  and 
tried  by  the  Judge  of  the  drcoit  court  of  the 
county  in  which  the  contestee  rerides  or  is 
aerved,  notices  of  contests  setting  forth  groands 
and  warning  the  contestee  that  the  contest- 
ants had  filed  contest  saits  In  the  clerk's  office, 
and  to  appear  and  defend,  are  sufficient;  the 
contestants'  rights  not  1>eing  prejudiced  Iv  the 
fact  that  they  filed  contest  suite  which  was  un- 
necessary and  unauthorized. 

Appeal  fr<Htt  Glrcalt  Court,  Harlan  Cotmty. 

Actions  by  B.  H.  Williams  against  M.  W. 
Howard  and  W.  O.  U  Huff  against  M.  W. 
Howard.  Fn»n  judgment  saatalning  fecial 
demurrers  m  the  ground  that  nodcea  of  elec- 
tion cmtest  were  not  miffldent  to  confer  ja- 
rlsdictton,  .contestants  appeal.  Jndgment  in 
each  case  reversed  and  remanded. 

See.  also  283  S.  W.  753,  75S. 

John  D.  CJarroII.  of  Frankfort,  and  Hall, 
Jones  A  ILee,  of  Harlan,  for  6.  M.  Williams. 

Zeb  A.  Stewart,  of  Lexington,  for  W.  O.  L. 
Huff. 

J.  S.  Forester,  of  Harlan,  and  K.  B,  Patt^ 
so^  vt  Plnerille,  for  U.  W.  Howard. 

GLAT,  J.  These  two  appeals  InvoJye  the 
same  question  and  will  be  considered  in  one 
opinion.  B,  M.  Williams,  W.  O.  L.  Huff,  and 
M.  W.  Howard  were  candidates  at  the  Au- 
gust primary  tav  nomination  by  the  Repub- 
lican party  for  the  office  of  county  Judge, 
and  Howard  was  awarded  the  certificate  of 
electicm.  Thereupon  WlUlams  and  Hnff  eadi 
filed  a  separate  nnit  against  Howard  in  the 
Harlan  drcutt  court  contesting  Howard's 
election,  and  In  addition  tbraeto,  eadi  of 
them  had  served  upon  Howard,  within  the 
time  required  by  Hie  statute^  a  notipe  of  eon- 
test  To  eacb  proceeding  tSie  circuit  conrt 
sustained  a  special  demurrer  on  the  ground 
that  the  notice  ol  contest  was  not  snffldent 
to  confer  Jurisdiction  and  entered  Judgment 
dtsmlssltig  the  proceeding.  The  contestants 
appeal. 

The  material  parts  of  WlUlam^  notice  of 
contest  are  an  follows : 

'TThe  contestee,  M.  W.  Howard,  will  take  no- 
tice that  the  contestant,  B.  M.  Williams,  has 
this  day  filed  in  the  office  of  the  clerk  of  the 
Harlan  circuit  court  his  petition  in  equity,  by 
which  petition  he  contests  the  right  of  the  con- 


testee, M.  W.  Howard,  to  the  BepabUean  non»- 
ination  for  the  office  of  county  judge  of  Harlan 
county,  to  b«  voted  for  at  the  r^olar  November 
election,  1921,  and  his  groonds  of  contest,  as 
set  forth  in  said  petition,  are  as  follows:" 
(Then  follows  a  statement  setting  forth  Wil- 
liams' candidacy  and  qualifications  for  the  of* 
fice,  and  numerous  grounds  of  contest.) 

The  notice  ocmcludes  as  fcAlows: 

*'And  the  contestee  is  warned  and  required 
to  answer  and  defend  soch  contest  at  the  tem- 
porary drenit  court  clerk's  office  and  now  being 
used  as  the  deric's  office  ol  the  Harlan  circuit 
court  on  North  First  street  (formerly  used  as 
the  office  of  American  Railway  ESxpress  Oom- 
pany  opposite  First  State  Bank)  in  the  dty  of 
Harlan,  Kentucky,  on  Aug.  18, -1921. 

"This  Aogust  13,  1921. 

**B.  H.  WflHams,  Contestant** 

Tlie  material  parts  of  HolTs  notice  ot  con- 
teat  are  as  fellows: 

"The  contestee,  M.  W.  Howard,  will  take  no- 
tice :hfct  the  contestant,  W.  O.  L.  Huff,  has 
this  day  filed  in  the  office  of  the  derk  o(  the 
Harlan  circuit  court  his  petition  in  equity,  a 
copy  of  which  is  attached  hereto,  and  in  which 
petition  he  contests  the  right  of  the  contestee, 
M.  W.  Howard,  to  the  Republican  nomination 
for  the  office  of  county  judge  of  Harlan  coun- 
ty, Ky.,  to  be  TOted  for  at  the  regular  No- 
vember election,  1921,  and  in  which  he  chal- 
lenges and  contests  the  right  of  the  contestee 
to  the  Republican  nomination  of  the  Bepnbliean 
party  for  said  office  of  county  Judge  at  the  pri- 
mary eteetion  held  In  Harlan  eoan^»  Ky.,  on 
August  6, 1921,  and  contests  and  diallenges  the 
right  of  the  contestee  to  the  certificate  of 
nomination  issued  and  awarded  to  him  by  the 
county  hoard  of  election  commisrioners  of  Har- 
lan county,  Ky.,  August  9,  1921,  and  filed  by 
contestee  in  the  office  of  the  derk  of  the  Harlan 
county  court,  upon  the  grounds  that  the  con- 
testee" (then  fdlow  the  groands  of  contest). 

The  notice  condudes  as  ftdlowa : 

fPbt  eoateatcs  is  warned  and  required  to 
answer  and  defend  sn^  contest  at  the  tempo- 
mty  circuit  court  derk'a  office,  and  now  b^^^ 
used  as  the  derk's  oflce  of  the  Harlan  drcoit 
court  on  North  First  Street  (formerly  used  as 
the  office  of  the  American  Railway  Express 
Company,  opposite  the  First  State  Bank)  in 
the  city  of  Harlau,  Ky„  on  Wednesday,  August 
17,  1921.'* 

Subsection  28,  |  1S60,  Kentud^  Btstates. 
provides  the  following  method  for  contesting 
nominations: 

"Any  candidate  Wlefaing  to  contest  the  nomi- 
nation of  any  other  candidate  who  was  voted 
for  at  any  primary  election  held  ander  this 
act  shall  give  notice  In  writing  to  the  person 
whose  nomination  )ie  intends  to  contest,  stat- 
ing the  grounds  of  such  contest,  within  five  days 
from  the  time  the  election  commissioners  shall 
have  awarded  the  certificate  of  nomination  to 
such  candidate  whose  nomination  is  contearted. 
Said  notice  shall  be  served  in  the  same  manner 
as  a  summons  from  the  circuit  court,  and  shall 
warn  the  contestee  of  the  time  and  place,  when 
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and  wher«  the  contettee  ihaU  be  required  to 
ajiswer  and  defend  such  contest,  which  shall 
not  be  leea  than  three,  nor  more  than  ten  dajs 
after  the  serricc  thereof.  Such  eoat«Bt  shall  be 
tried  bj  the  jndse  of  the  cireolt  court  ol  the 
oounty  in  which  the  contestee  resides  or  Is 
served.  Upon  return  of  said  notice  properly 
executed  as  herein  provided,  to  the  office  of 
the  circuit  clerk  of  the  county  in  which  said 
contestee  resides  or  Is  served  with  such  no- 
tice of  contest,  it  shall  be  the  dnty  of  the 
clerk  of  the  circuit  court  to  imniediately  dock- 
et said  cause  and  to  inniediat^  uotify  tbt  pr*- 
■Idinc  Judge  of  th«  droait  court  of  said  coun- 
ty tbat  auch  contest  has  beau  ingtitufcd." 

The  argumient  In  support  of  the  trial  court's 
ruling  Is  as  follows:  The  method  of  contest- 
ing nominatloDS  is  exclusive.  The  only  way 
to  begin  the  proceeding  is  to  serve  the  notice 
of  c<Hitest  within  the  required  time,  and  have 
it  returned  to  the  office  of  the  proper  cir- 
cuit clerk,  who  will  then  docket  the  cause. 
There  Is  no  authority  whatever  for  filing  a 
contest  suit.  The  notices  In  question  did  not 
advise  the  contpstee  that  the  contestants  pro- 
posed to  contest  bis  nomlnaUon  by  the  no- 
tices served,  bat  merely  apprised  the  con- 
testee that  they  bad  filed  unauthorized  suits 
In  the  clerk's  office^  and  warned  talm  to  ap- 
pear and  defend  those  salts,  and  not  the 
contests  Instituted  by  the  notices.  For  these 
reasons  it  Is  insisted  that  the  notices  wer« 
Insoffident  to  confer  Jurisdiction.  It  Is  ap 
paxoit  from  tbe  records  tbat  tlie  contestants 
were  In  doubt  as  to  the  propor  procedure  and 
adopted  both  matbods  in  order  to  avoid  any 
mistake.  0£  cmame,  If  It  be  determined  Uiat 


V.  HOWABD  757 

aw.)  . 

the  notices  th^uselves  are  sufllclent,  thea  con- 
testants' rlgl^  should  net  be  prejudiced  by 
the  mere  fact  that  they  did  something  else 
that  was  unnecessary  and  unauthortsed.  It 
may  be  conoeded  tliat  if  the  grounds  of  con- 
test bad  not  been  set  out  in  the  nctices,  and 
It  was  necessary  for  the  conteetee  to^resort 
to  the  suits  before  he  could  ascertain  what 
the  grounds  of  contest  were^  there  might  be 
some  merit  in  the  contention  that  the  notices 
wexip  not  -auflSciait  However,  no  such  case 
is  presented.  The  notices  themselves  a 
clear  purpose  to  oooteat  the  nomination. 
They  set  fortb  tlie  grounds  of  contest  and 
notll^  the  cttitestce  wlien  and  where  to  ap- 
pear end  defend  the  contests.  GlvlnK  the 
notices  a  liberal  constmetion,  aa  we  must  do 
under  the  settied  rules  of  tills  court  in 
view  of  the  £act  that  proceedings  for  con- 
testing nominations  are  hurriedly  Instituted, 
and  are  therefore  of  an  Informal  character, 
we  conclude  that  the  notices  were  sufficient 
to  inform  the  contestee  that  his  nomina- 
tion of  county  Judge  was  being  contested 
upon  certain  designated  grounds,  and  that 
it  was  necefaary  for  him  to  appear  on  or  be- 
fore a  certain  day  In  the  Harlan  circuit 
clerk's  office,  and  defend  the  contests.  It 
f<^low8  that  the  circuit  court  erred  In  dis- 
missing the  proceedings  for  want  of  Juiisdic- 
tUm. 

The  Jndgmott  in  each  case  is  reversed,  and 
cause  remanded  Cor  proceedings  consistent 
with  this  opinion. 

8AHPS0N,  J.,  not  slttfog.' 
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.  BENSON  V.  STATE.    (N*.  123.) 

(Suprem«  Court  of  Arkansu.  Seft  26, 1021.) 

t.  Intoxfcatlno  llqnen  e»23B(l9)  ^Evldeaoo 
held  to  sustain  oonvlotloB  fw  aaklag  Intoxi- 
cating liqeor. 
Evidence  held  to  snit^  collection  for  mak- 
ing intoxicatiiig  liqoor. 

2.  Intoxloating  llqnora  ^233(1) —Aothorthlii 
of  letter  Informing  prohiUtloD  efllonra  as  to 
loeation  of  etlll  held  Immatarlal, 

In  prosecutira  for  making  intoxicating  liq- 
uor, ezdusfon  of  tdBtimon^  as  to  antboraUp  of 
letter  giring  federal  prohibition  enfoTcement  of- 
fieer  information  aa  to  the  location  of  a  still 
held  proper  aa  against  contention  that  defend- 
ant was  entitled  to  ascertain  who  his  enemies 
were;  the  anthorsliip  of  the  letter  being  im- 
material. 

3.  Criminal  law  «=»665CZ)— Refnaal  to  put  pro- 
hibition offloar  under  the  rule  with  other  wlt- 
nesaos  held  not  error. 

In  prosecution  for  making  intoxicating  liq- 
nors,  court's  refusal  to  put  prohibition  enforce- 
ment officer  who  bad  searched  defendant's 
premises  under  the  rule  along  with  the  other 
witnesses  held  not  error. 

4.  Criminal  law  <&=9394— Testlmoay  of  oflloer 
as  to  facta  found  on  defendant's  premise*  ad- 
missible though  search  was  without  warrant. 

In  prosecution  for  making  intoxicating  liq- 
uor, the  fact  that  federal  prohibition  enforce- 
ment officer  had  searched  defendant'a  premiees 
without  a  warrant  or  other  process  did  not 
make  his  teatimony  as  to  facta  diacovered  on  the 
search  inadmlasiUe,  even  if  a  trespaaaer  in 
making  the  aearch  withont  the  wairant  or  pro- 
eeas. 

5.  Criminal  law  1 043 (2)— General  objection 
to  Inatnietlon  insuffii^ent  to  raise  queetlon  en 
appeal  of  whether  It  assumed  fact. 

In  prosecution  for  making  intoxicating  liq- 
Dor,  Instruction  that  defendant  was  gniltj  If 
be  aided,  abetted,  encouraged,  or  advised  the 
mannfactnre  of  the  Uqaor,  or,  being  present, 
was  ready  and  conaentlng  to  aid  and  abet  in 
its  mannfactnre,  or  waa  interested  in  its  man- 
ufacture, without  proof  that  be  "was  the  owner 
of  the  still  or  that  he  was  receiving  any  pay 
for  his  services,"  will  not  on  appeal  be  held 
erroneous  aa  having  assumed  the  existence  of 
a  still,  where  only  objection  to  instruction  at 
time  of  trial  waa  a  general  objection. 

6.  CrinlMl  Uw  *s»763p  764(l4)~lnstniotlon 
held  not  «  oharge  on  aafflelenoy  of  evidence. 

In  prosecution  for  making  Intoxicating  liq- 
uor, instruction  spedfying  facts  required  to  bo 
found,  without  limiting  the  jury's  consideration 
of  such  facts,  but  instructing  it  to  consider  all 
the  facts  and  drcumstances  proven,  held  not  a 
charge  on  the  sufficiency  of  the  evidence. 

7.  Criminal  law  «=>S65(l)>-lBstnwtlon  advis- 
ing jurors  to  get  together  on  a  venHot  held 
Mt  erroneous. 

Instruction  that  "I  have  not  inqidred  of  you 
bow  you  stand  or  anything  about  it^  but  this 


Is  an  Important  case  to  B.  (defendant)  and  an 
Important  case  to  your  country,  and  you  gentie- 
men  have  absolutely  no  interest  in  the  mat- 
ter, and  you  do  not  know  anything  about  the 
matter,  and  I  want  you  to  get  together.  •  •  • 
It  shows  good  judgment  for  a  Juryman  to  listen 
to  hta  fellow  jurors  in  giving  their  opinion" — 
held  not  erroneoua,  aa  adviali^  indlTldnal  Ju- 
rors to  make  such  smcri&n  of  their  hidi-ridual 
opinlona  as  might  be  neceanry  to  arrive  at  a 
verdict 

Appeal  from  Circuit  Ck)urt,  Folk  Gonnty; 
Jas.  S.  Steel,  Judgft 

W.  0.  Bensw  was  convicted  of  making  in- 
toxicating Uqoora,  and  he  wpeals.  Affirmed. 

Norwood  &  Alley,  of  Mena,  for  appellant 
J.  S.  Utley,  Atty.  Gen.,  and  Elbert  <3odwln 

and  W.  T.  Haznmock,  Asst  Atty.  Qen.,  for  tbe 

State. 

SMITH,  J.  Appellant  wan  conTtcted  of 
making  Intoxicating  llqnors,  and  has  appeal- 
ed. He  Btron^y  toslsts  that  the  testimony  Is 
iDsnffldent  to  sui^rt  the  verdict ;  that  the 
court  ened  In  admitting  tegtlmcmy,  and  In 
Instructing  the  jray,  and  In  permitting  ■ 
witness  named  Tlsdate  to  remain  In  the  eoiirt- 
room  dn^g  the  pn^resu  of  the  trial  when 
other  witnesses  had  been  pat  nnder  the  mle. 

t1]  Testimony  tending  to  support  the  ver- 
dict was  offered  to  the  following  effect:  S. 
T.  TlBdale,  a  federal  prt^Utlon  enforcement 
otUcer.  received  Intormatlffli  tiiat  a  still  was 
being  operated.  Bs  applied  to,  and  rec^ved 
from,  the  sheriff  of  the  county,  a  diagram 
of  appellant's  premises,  as  Tlsdale  was  not 
famllar  with  the  roads  .In  the  section  of  the 
county  where  the  still  was  supposed  to  be 
located.  Accompanying  this  diagram  was  a 
letter  of  Information  and  directions,  which 
waa  not  signed.  Tlsdale  went  to  appellants 
home  and  found  appellant  there  with  bis  wife. 
Tlsdale  was  accompanied  by  his  son  and  by 
one  Hazel,  a  constable  of  the  county.  These 
ofhcers  searched  appellant's  house,  and  found 
a  quart  fruit  jar  about  half  or  two-thirds 
full  of  mowsblne  whisky.  Upon  farther 
search  several  jars,  Ju^,  and  bottles  con- 
taining small  quantities  of  whisky  were 
found,  and  still  other  receptaclefl  were  found 
which  were  redolent  of  whisky.  Before  thl& 
search  was  made,  appellant  had  stated  that 
there  was  no  whisky  in  his  house.  The  of- 
ficers testified  that  about  12S  yards  from 
appellant's  realdoice  and  on  his  farm  they 
found  a  cave  which  contained  a  still  or  where 
a  still  had  been.  The  place  was  afire  and  had 
evldenOy  been  burning  for  some  hours.  They 
found  there  six  barrels  of  maeh,  some  of  tlie 
barrels  full,  and  others  which  had  been  burn- 
ed were  only  partly  full.  The  officers  took 
af^llant  and  his  wife  to  the  stilll  and  asked 
what  It  meant  Appellant's  wife,  in  an>el- 
lant's  presence,  suggested  that  the  still  bad 
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b«en  placed  fbenrby  some  enemy  of  her  bn»- 
band,  because  he  was,  as  she  expressed  It,  Um 
"law,"  meaning  thereby  that  her  husband  was 
the  instlce  of  -the  peace  for  that  township. 
She  made  the  same  suggestion  In  regard  to 
the  whisky  In  her  house.  Apt>ellant's  ex- 
planation of  the  presence  of  the  whisky  In 
his  home  was  that  a  doctor  had  preacribed 
and  famished  tbia  wblaky  for  the  nn  of 
his  wife. 

The  field "  between  appellant's  house  and 
the  still  had  ^een  freshly  plowed,  and  there 
were  tracks  of  a  man  and  woman  to  and 
from  the  stlU  and  appellant's  house,  and 
there  was  a  w^-beaten  path  from  appel- 
lant's back  gate  to  the  dlstlUery.  There  were 
fresh  wagon  tracks  from  appellant's  bam 
gate  to  the  still,  and  appellant  admitted  he 
had  made  these  tracks  ddng  some  hanlii^ 
the  day  before. 

The  officers  also  observed  that  a  sweet  gum 
bosh  had  been  cut  about  four  feet  from  the 
distillery  walla.  Th^  also  saw  In  appellant's 
smoke-house  three  one-gallou  jugs,  each  con- 
taining a  little  whUky,  and  these  ju^  each 
ooDtalnad  a  afoniper  made  a  sweet  gum 
Inuh  of  a  rise  corresponding  to  the  piece  that 
was  cut  out  of  the  bush  near  the  distillery. 

a:%8dale  testified  that,  as  a  prohibition  en- 
forcement officer,  he  had  raided  or  captured 
about  600  stillfl  and  Was  familiar  with  the 
manufacture  of  whUky,  and  that  ihe  mash  or 
beer  found  at  appellant's  place  was  bltoxlc8^ 
ing  aod  ready  to  run.  The  officers  further 
testified  ttiat  some  of  the  mash  or  beer  that 
was  found  at  the  still  had  been  boiled  off  or 
nm  through  the  BtlU. 

Hazel,  the  constable,  testifled  that  be 
found,  between  tiie  homes  of  appellaiit  and 
one  Briscoe,  whldi  were  about  half  a  mile 
apart,  a  cooling  trough  and  pipe  bent  for  a 
worm  for  a  stlU,  and  that  a  trail  led  from 
appellant's  home  to  Briscoe's  house,  ^e 
trongli  and  piping  were  found  about  50  or  75 
yards  from  this  path  and  about  half  a  mile 
from  appellant's  house. 

Objections  were  made  to  the  admission  of 
most  of  this  testimony.  But  we  think  It  was. 
all  competent,  and  that  It  established  the  ex- 
istence of  a  partly  dismantled  still,  and  we 
think  the  Jury  was  warranted  In  drawing  the 
Inference  that  whisky  bad  been  manufactured 
at  this  still,  and  that  appellant  was  a  part; 
to  the  operation  of  the  still.  It  may  be  fur- 
ther added  that  Briscoe  was  the  stepson  and 
tenant  of  appellant 

Appellant  offered  the  explanation  that  tlie 
excavation  In  the  side  of  the  bill — which  the 
officers  designate  as  a  still — had  been  made 
while  he  was  prospecting  for -ore,  and  he 
offered  testimony  tending  to  show  that  no 
whisky  had  been  made  on  his  place  and  that 
If  any  had  been  made  it  had  been  done  with- 
out his  knowledge  or  consent  The  verdict 
of  the  Jury  reflects  the  fact,  however,  that 
Oils  teatbnony  was  not  credited  by  the  Jnry. 


[2]  Appellant  was  not  permitted  to  pursue 
his  inquiry  as  to  the  authorship  of  the  unsign- 
ed letter  giving  information  to  the  officers 
about  the  location  of  the  still.  He  excepted 
to  the  ruling  of  the  court  on  the  ground  that 
If  he  had  been  permitted  to  p;irpue  the  In- 
quiry as  to  the  authorship  of  the  letter  he 
might  have  ascertainekl  who  his  enemiea 
were.  Mo  error  was  committed  in  this  re- 
spect, as  the  only  purpose  of  the*  letter  was 
to  enable  Its  possessor  to  locate  the  premises. 
It  performed  that  function  and  It  was  Im- 
material who  wrote  It. 

[3]  Exceptions  were  saved  to  the  refusal 
of  the  court  to  put  tbe  witness  Tisdale  under 
the  rule  along  with  the  other  witnesses. 

In  the  case  of  Cakes  v.  State,  135  Ark.  221, 
229,  205  S.  W.  306,  308,  one  Claude  Duty,  an 
attorney,  bad  been  specially  employed  to  aid 
in  the  prosecution  of  the  case  then  on  trial. 
He  was  not  placed  under  the  rale  as  the 
other  witnesses  had  been,  and  objection  was 
made  to  his  testimony  on  that  account.  We 
there  disposed  of  the  question  by  saying: 

"Th«  gocstion  as  to  whether  any  witness,  or 
all  the  witnesses,  sbnll  be  put  nnder  tbe  rule 
Is  one  that  addresses  itself  to  the  floand  dis- 
cretion of  tbe  court,  and  that  discretion  was 
not  abased  In  permittiDg  Duty  to  testify.  Kir- 
b;'s  Digest  I  8142;  Vance  v.  State.  70  Ark. 
272;  Hlass  v.  Fulford.  77  Ark.  603;  St  L., 
I.  H.  ft  a  B.  Co.  T.  Pats,  90  Ark.  135." 

[4]  Tisdale  made  the  seardi  without  a 
warrant,  or  other  iwoceas,  from  any  court 
vedally  antbcrlslng  Um  so  to  do.  It  Is 
Inalstsd,  therefore^  that  as  the  search  was  il- 


legally mad^  any  evidence  of  guilt  thus  dis- 
covered was  inadmissible  in  evidence.  Tbe 
anthtnltleB  are  against  appellant  on  this  prop- 
osition. Without  inquiring  or  detddlng  what 
right  Tisdale  liad  to  seandi  appelant* s  prem- 
ises. It  snfflces  to  say  that  the  evidence  of  ap- 
pellant's guilt  tbns  discovered  Is  not  rendered 
inadmisslbte  because  Tisdale  may  have  been 
a  trespasser. 

At  page  2955  of  volume  8  of  Wlgmore  on 
Bvidence,  in  the  chapter  on  "Rules  of  Six- 
trinslc  PoUoy,"  Prof.  Wigmore  says: 

"For  these  reasons  It  has  long  been  eatab- 
liebed  that  the  admlsslblltt;  of  evidence  is  not 
affected  b7  the  illegality  of  the  means  throat^ 
which  the  party  has  been  enaUed  to  obtain  ths 
evidence.  Tbe  illegality  is  by  no  meana  o<m- 
doned;  it  is  merely  ignored."  Starehman  v. 
State,  02  Ark.  538,  80  S.  W.  940. 

See,  also,  8  R.  C.  p.  196;  24.  It  G.  L.  | 
22  of  the  article  on  Seandi  and  Seizure ;  10 
R.  C.  L.  I  97  of  the  article  on  Bvideqce,  and 
cases  cited  in  the  notes.  See,  also,  numerous 
cases  cited  in  tbe  brief  of  the  Attorney  Gen- 
eral 

[I]  Among  other  tnstrnctioDS  given  by  the 
court  was  one  numbered  2,  which  reads  as 
follows: 
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"It  la  not  BMMuarjr  that  ym  ihoidd  find 
that  the  defoidant  tu  the  owner  of  tiw  stfll, 
or  that  he  vaa  receiving  any  pay  for  hia  aerr- 

ic«a.  It  ia  sufficient  if  yoa  find  bejood  a  rea> 
Bonable  doubt  that  the  defendant  aided,  abet- 
ted, encouraged,  or  adviaed  the  manufacture  of 
intoxicating  liqnore,  or  being  present  was  ready 
and  consenting  to  aid  and  abet  in  its  manufac- 
tore,  or  waa  intereated  tn  ita  inanufactare." 

Only  a  gfoeral  objection  was  made  to  tbta 
InstroctliHi,  and  It  la  now  apedflcally  object- 
ed that  the  Instruction  assumes  that  tbere 
was  ft  still.  .We  think  the  objection  now 
comes  too  late^  It  was  not  the  purpose  of 
this  Instruction  to  tell  the  Jury  what  consti- 
tuted a  BtlU,  but  its  purpose  was  to  declare 
as  a  matter  of  law  what  connectlm  (me  must 
have  vlth  a  still  being  Illegally  operated  to 
make  him  a  party  to  the  crime  thus  being 
committed.  The  general  Objection  waa  not, 
therefore,  snffldent  to  raise  the  question  now 
presented.  Ulller  r.  Ft.  Smith  li^t  &  Trac- 
tion Co.,  186  Ark.  272.  200  S,  W.  829. 

After  having  had  the  case  under  considera- 
tion for  some  time,  the  Jury  returned  into 
court  tot  farther  instmctlona,  nlierenpcm  the 
court  orally  diarged  the  Jury  In  part  aq  fol- 
lows: 

"In  determining  the  guilt  or  innocence  of  the 
defendant,  the  jury  haa  a  right  to  take  into  con- 
sideration the  fact  that  moonahina  whiakj  waa 
found;  the  fact  that  a  still  waa  found  near 
his  home,  If  the;  ao  found ;  the  fact  that  a  path 
led  to  the  some,  if  they  so  found;  the  fact  that 
contsfners,  containing  small  amounts  of  whisky, 
were  found  in  hia  possession,  if  they  so  found, 
and  that  the  same  was  upon  his  inclosure,  if 
they  60  find;  together  with  all  other  facta  and 
circumstances,  it  any,  proven.  And  if,  apou 
the  whole  case,  yoa  believe  him  guilty,  yon 
will  Gonviot  bim." 

[•}  A  general  objection  was  made  to  tlie 
instmctlon  at  the  time,  and  it  Is  now  Insist- 
ed that  It  was  erroneous  as  bMng  a  diarge  oa 
the  sufficiency  of  the  evidence. 

It  will  be  observed  that  all  the  fttcts  stated 
are  recited  hypothetlcally,  except  tbe  fact 
that  moonshine  whisky  was  found  (a  fact 
which  was  not  dmled) ;  but  the  court  did  not 
tell  the  Jury  that  tbe  facts  there  mentioned 
were  sutHdent,  if  tme^  to  warrant  a  convlo- 
tton.  Nor  did  the  court  limit  tbe  considera- 
tion of  the  Jury  to  those  facts  ahme.  On 
the  contrary,  the  court  told  the  Jury  to  con- 
sider all  the  facts  and  ctrcumstances  proven 
In  the  case  and  to  thus  make  up  their  ver- 
dict 

A  very  similar  contention  was  disposed  of 
by  this  court  In  the  case  of  Hogue  v.  State, 
93  Aril.  816,  ISA  S.  W.  783.  where  it  was  said: 

"Tbe  practiee  of  framing  separate  instruc- 
tions on  distinct  drcumstancea,  and  thns,  as  it 
is  said,  singling  them  out,  is  not  commendable, 
and  it  has  been  held  by  this  court  in  several 
decMons  that  it  is  not  error  to  rrioae  auch 


instructions.  Carpenter  t.  State,  02  Ark.  286; 
JjKe  V.  State,  77  Ark.  418.  But  the  giving  of 
auch  an  instrucidoa  ia  not  prejadiciBl  error 
where  the  court  in  the  whole  charge  directa  tbe 
Jury  to  consider  all  the  facts  and  drcumstancea 
proved  in  the  case,  and  especially  where,  as 
in  this  case,  tbe  court  instructs  that  'the  facts 
and  drcumstances  in  evidence  shall  be  consist- 
ent with  each  other  and  with  the  guilt  of  Uie 
defendant,  and  inconsistent  with  any  reasona- 
ble theory  of  defendant'a  innocence.'  •  • 

[?]  -It  is  finally  Insisted  that  in  the  oral 
diUKO  to  the  Jnry  tbe  court  efteA  in  its  ad- 
monition to  the  Jnry  to  "get  together"  om  a 
verdict  The  language  complained  of  reads 
as  fOUows: 

"Now,  I  want  to  say  this:  I  have  not  in- 
iinired  ^  you  how  yoa  atand,  or  anything  about 
it;  but  this  is  an  Important  caaa  to  Mr.  Ben- 
son, and  an  Important  case  to  your  county,  and 
you  gentlemen  have  absolutely  no  intereat  tn  the 
matter,  and  you  do  not  know  anything  about 
the  matter;  and  I  want  you  to  get  together. 
Sometimes  we  find  a  Juryman,  or  anybody  else 
in  life,  t^at  says  a  horse  ia  16  feet  high,  and 
they  want  to  stand  by  It  right  or  wrong.  It 
showa  good  Judgment  for  a  juryman  to  listea 
to  hia  fellow  Jurors  iu  giving  theiz  t^lnlui.*' 

The  insistence  Is  that  the  ^ect  of  tbe 
court's  admonition  was  to  advise  the  indi- 
vidual Jnrors  to  make  such  sacrifice  of  GitAr 
Individual  opinions  as  might  be  necessary  to 

arrive  at  a  verdict 

The  court  of  course,  cannot  give  any  audi 
direction.  But  we  do  not  think  the  instruc- 
tion susceptible  of  that  construction.  In  the 
case  of  St  L..  I.  U.  A  S.  B,  Go.  v.  Carter 
lU  Ark.  272, 284. 164  S.  W.  715,  719,  we  said: 

"The  rale  is  well  settled  in  this  state  that 
the  trial  court  may  detail  to  the  jury  the  ills 
attendant  on  a  disagreement  and  the  impor- 
tance of  coming  to  an  agreement.  Tbe  trial 
judge  should  not  by  threat  or  entreaty,  at- 
tempt to  bifhience  the  Jory  to  reach  a  venBct 
He  should  not  by  word  or  aet  Intlmato  Oat 
they  should  arrive  at  a  verdict  wUdi  is  not 
the  result  of  their  free  and  vi^njatary  opinion, 
and  iHdildi  ia  not  conaistent  with  tiieir  con- 
science. He  may,  however,  warn  them  not  to 
be  stubborn  and  to  lay  aside  all  pride  of  opin- 
ion and  to  consolt  with  each  other  and  give 
due  regard  and  weight  to  ^e  opinion  of  their 
fellow-jurors." 

Hee,  also,  MaUory  v.  State,  141  Ark.  486. 
COO,  503,  217  S.  W.  482 :  Beed  v.  Rogers.  134 
Ark.  628,  534,  204  &.  W.  973;  WhlU^  v. 
State,  114  Ark.  243,  169  S.  W.  952 ;  Jaduon 
V.  State.  94  Ark.  169,  174, 176,  126  S.  W.  : 
Southern  Ins.  Co.  v.  White,  fiS  Ark.  277,  282, 
24  Sw  W.  425. 

We  think  the  oral  instruction  did  not  trans- 
c^d  the  trial  court's  right  and  duty  as  thuK 
dedned. 

No  error  appraringr  tbe  Judgment  la  af- 
fbined. 
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BRISCOE  y.  STATE.    (Ns.  125.) 

(Supreme  Court  of  Arkanftas.   Sept  26,  1921.) 

I.  Criminal  law  ^=3394— Offleers  properiy  per- 
mttted  to  testify  as  to  facts  foand  in  seanrti 
of  dafendaiifB  person  and  pramisos. 
In  prosecution  for  manufacturing  intoxicat- 
ing liquor,   prohibition   enforcement  of&cers 
were  properly  permitted  to  teatifr  to  facts  and 
drcnmstanees  discorered  dnriilK  the  search  of 
dafandant^a  petson,  Us  residance,  and  the  near- 
bj  reaUoioe  of  his  mother,  altboo^  thero  vaa 
no  search  -warrant. 

3.  Criminal  law  ^9065(2)— Refnsal  to  pot  pro- 
hibition enforeenent  olReers  nnder  the  mie 
•    held  not  error. 

In  prosecoUon  for  manntaetuiliig  Intoxicat- 
ing Uqaor,  action  of  eonrt.  in  permlttinf  pro- 
hiUtlon  enforcement  officer  and  deputy  sheriff 
who  had  assisted  enforcement  officer  in  making 
search  of  defendant's  premises  to  rsmaia  in 
court  room  during  the  trial  when  all  other  wit- 
nessetf  had  been  excluded,  held  not  error. 

S.  Criminal  law  «»II69(I)— Admission  of  pr»- 
bibltlon  enfofcemant  offloer'e  testimony  as  to 
bis  experleneea  In  capturing  moonshine  atllls 
flsnerally,  held  prsjudlolal  error. 
In  prosecntion  for  manufacturiog  intoxidtt- 
ing  liquor,  in  which  the  prohibitioa  enforce- 
ment officer  had  testified  aa  to  facts  and  <dr- 
cumstances  found  in  his  search  of  defendant's 
person  and  premises  tending  to  establish  guilt, 
the  admission  of  testimony  by  such  officer  as 
to  his  experiences  In  eaptnring  moonshine  stills 
and  the  habits  of  moonshiDers  generally  in  dis- 
mantling BtiDs  when  tiie  nin  had  been  com- 
pleted, and  fatding  the  worm,  cap,  boiler,  and 
other  parts  at  a  dtetance  from  the  still,  held 
pteinffldal  error. 

Appeal  fnnn  Glrcnlt  Gour^  Polk  County; 
Jas.  S.  Steel,  Judge. 

B.  H.  Briscoe  was  convicted  of  manufac- 
turing and  being  Interested  in  the  manufac- 
ture of  intoxicating  liquor,  and  he  appeals. 
Reversed  and  remanded. 

Norwood  &  Alley,  of  Mena,  ft»r  appellant 
J.  S.  Utiey,  Atty.  Gen.,  and  EHbert  Godwin 

and  W.  1.  Hammock>  Asst  Attya.  Gen.,  for 

the  State. 

HITMFHBBTS,  J.  lAIs  iB  an  appeal  from 
a  Judgment  of  conviction  and  sentence  to 
tbe  peiltentiary  fov  cme  year  of  appellant, 
for  mannfactailng  and  b^ng  Interested  in 
tbe  manufocture  of  ardent,  vinous,  malt,  f^ 
mentedi  Intoxicating,  spirituous,  and  alco- 
ludte  liquor.  Appellant  was  convicted  upon 
drcnmstantlal  evidaie&  J.  T.  Tlsdale,  a 
United  States  government  prohibition  en- 
forcement officer,  being  informed  Uiat  ap>, 
pdlant  was  interested  In  operating  a  still 
In  Pott  coiinty,  met  app^ant  on  tbe  high- 
way, near  appellant's  lumie,  and  searched  his 
person,  and  found  a  pint  of  moonablne  whisky 


BBISCOIG  ▼.  STATU  7^1 

<iM  aw.) 

In  his  pocket;  thai  proceeded  to  search  ap- 
pellant's home,  and  fonnd  nearly  a  gallon  of 
mponsblne  liquor,  also  several  pint  bottles  on 
a  table,  containing  smaU  amounts  of  It  also 
two  sacks  of  sprouted  or  malt. corn  in  the 
smokehouse,  also  a  number  of  fruit  Jars  con- 
taining small  amounts  of  whisky,  also  a 
small  Joint  of  copper  piping,  tor  use  aa  a 
worm  In  tbe  manufacture  of  whisky,  In  the 
trunk  of  a  Mr.  WtlUams,  a  Joint  cropper  of 
appellant;  also  found,  some  half  mile  from 
appellant's  house.  In  tbe  woods,  a  pipe  bent 
In  the  shape  of  an  "S"  which  had  been  used 
as  a  worm  for  a  still,  together  with  a  cool- 
ing trough,  which  had  been  recently  deposit- 
ed there;  also  found,  in  a  field  at  the  Benson 
home,  near  appellant's,  which  was  cultivated 
by  appellant  and  Williams,  a  pit  or  cave 
covered  with  rib  poles  and  shingles,  which 
contained  a  furnace  and  pipe  and  six  bar- 
rels, four  large  ones  and  two  small  ones, 
which  barrels  contained  mash  or  beer,  some 
of  which  bad  rim  out  of  the  barrels  onto  the 
ground,  and  was  a  composition  of  distilled 
mash  or  beer.  At  the  time  the  cave  was  dis^ 
covered,  the  roof  and  aitlre  contents  thereof 
were  on  fire,  and  it  was- so  hot  that  the  reve- 
nue ofileer  could  not  secure  a  sample  of  the 
mash  or  beer.  Mrs.  Benson  was  the  mother 
of  appellant  and,  at  the  Benson  home,  con- 
tainers were  found  with  a  small  amount  <tf 
moonshine  whisky  In  them.  A  distlllo^y  set 
or  furnace  was  also  found  soma  60  yards 
below  appellant's  house,  whl<Ai  had  been  ont 
of  use  for  some  time. 

These  and  oth»  circumstances  dtscoverad 
during  tiie  seandi  of  appdianf  s  person  and 
the  homes  of  appellant  and  Benson  were  de- 
tailed In  the  trial  of  appellant  by  Tlsdale 
and  his  assistants  in  the  search.  The  seardi 
was  made  without  a  neardi  warrant  In  the 
course  of  the  trial,  J.  T.  Tisdale,  the  govern- 
ment iffohlbltton  enforcement  officer,  was 
recalled  for  further  examination,  and  the 
record  reflects  the  following  occorrence: 

"It  has  been  my  (Tisdale's)  experience  when 
I  capture  moonshine  stills,  If  they  are  not  In 

operation— 
"Mr.  Alley:  We  object  to  that. 
"Court:   Go  ahead.    (Exceptions  saved  and 
noted.) 

"Usually  when  they  get  through  with  these 
mountain  distiUeiies  they  dismantle  the  still, 
and  the  worm,  cap,  and  boiler,  if  there  is  any, 
are  taken  away  and  hid;  and  nine  out  of  ten 
instances  it  is  that  way,  and  we  have  to  make 
a  considerable  search  away  from  the  still  to 
find  them. 

"Sir.  Alley:  I  object  to  that  evidence  and  move 
to  exdude  it  It  is  nothing  more  than  an  argu- 
ment in  the  case. 

"Court:  He  is  just  giving  his  experience  with 
other  atiUs.  It  is  not  an  argument.  I  think 
that  It  is  competent  to  show  the  way  these 
wild-eat  stills  sre  generally  run-  (Exceptions 
saved  and  noted.)" 
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J.  T.  Tisdale  ftnd  D.  A.  Hazel,  a  deputy 
sheriff  who  assisted  Tlsdale  In  maklug  the 
search,  were  permitted  to  remain  Id  0ie 
eonrtroom  darlDs  the  trial,  over  the  objeetton 
of  appellant,  to  which  mUng  of  the  court  an 
exception  was  preserved.  Appellant  also  pre- 
served an  exception  to  the  ruling  of  the 
court  over  his  objection  permitting  the  wit- 
nesses who  made  the  search  to  detail  the 
facts  and  circumstances  discovered  during 
said  search.  Other  exceptions  preserved  by 
appellant,  relating  to  the  sufficiency  of  the 
evidence  and  to  instructions  given  and  refus- 
ed, appear  In  the  record;  but  we  deem  it 
unnecessary  to  state  them,  as  the  case  must 
be  reversed  and  remanded  for  a  new  trial  be- 
cause Incompetent  evidence  prejudicial  to  ap- 
pellant was  admitted. 

[1]  Appellant  contends  that  the  court  com- 
mitted reversible  error  In  permitting  J.  T. 
Tlsdale  and  his  associates  In  the  search  to  tes- 
tify to  facts  and  circumstances  discovered 
during  the  search  of  appellant's  person,  his 
residence,  and  Ae  residence  of  W.  C.  Benson. 
The  court  ruled  adversely  to  the  contention  of 
appellant  on  this  point  In  the  case  of  W.  C. 
B«ison  V.  State  of  Arlvansas,  233  S.  W.  758. 

[2]  Again,  a[>pellant  contends  that  the  court 
committed  reverrtble  error  In  permitting  J. 
T.  Tlsdale  and  D.  A.  Hazel  to  remain  In  the 
courtroom  during  the  trial  when  all  other 
witnesses  had  been  put  under  the  rule  and 
excluded  from  the  room.  This  point  was  also 
decided  adversely  to  the  contention  of  appel- 
lant in  tlie  case  of  W.  O.  Benson  t.  State, 
supra. 

(3]  Appelant  also  contends  that  file  court 
erred  In  permlttlnic  witness  Tlsdale  to  testify 
what  had  bem  his  «Eperience  In  captaring 
moonshine  stilhi  and  file  habits  of  moonabln- 
era  generally  In  dismantling  stills  wboi  the 
ran  bad  been  completed,  and  hkUag 
worm,  can  botler,  and  other  parts  at  a  dis- 
tance, from  the  stUL  The  admission  of  these 
statemoits  was,  In  eflbct,  allowing  the  wit- 
ness to  bolster  up  his  own  evidence  and  cal- 
cnlated  to  give  It  undue  effect,  and,  as  be  bad 
tesUOed  to  the  drcnmstances  and  facts  twd- 
iag  to  establlsb  the  guilt  of  appelant,  was 
necessarily  prejudicial  to  him. 

For  the  wror  indicated,  llie  Judgment  wUI 
be  reversed  and  the  cause  rwnanded  tox  a 
new  trial. 


BROWN  V.  STATE.    (No.  114.) 

(Supreme  Cocrt  of  ArkansSB.   Sept.  26,  1921.) 

I.  Homlolde  «s>i24— lastruotlos  o»  dafesso  of 
property  beld  properly  refssed. 

In  a  bomidde  prosecution,  where  defendant 
dalmed  he  bad  acted  in  defense  of  his  prop- 
er^, instruction  that  the  killing  would  have 
been  Justifiable  or  enmsidae  if  deceased  ''was 


attempting  to  take  away  the  property  of  the 
defendants  feeW  propwly  refused,  under  Craw- 
ford &  Moses*  Dig.  {  2369,  defining  as  justifiable 
homicide  knUng  in  defense  of  baMtation,  per- 
son, or  property  against  one  who  manifests  the 
intent  or  endutvors  by  violence  or  surprise 
to  commit  a  known  felony;  such  statute  not 
juBtifyin;  kjlling  merely  to  protect  property, 
and  being  inapplicable  nnless  the  defendant  is 
in  posBessIon  of  tlie  property  and  the  killing  is 
necessary  to  prevent  commisBion  of  a  felony. 

2.  Homicide  «»309(l)— InstrsetloB  oa  maa- 
slasBhter  held  properly  nedMsd  to  ssaforM 

to  statutory  dsflnltlon. 
In  a  homicide  prosecntion  on  instruction  on 
manslaughter,  where  the  killing  was  voluntary 
held  properly  modified  to  conform  to  Crawford, 
&  Moses'  Dig.  {  2355,  by  requiring  tbe  kining 
to  have  been  done  in  a  sudden  heat  of  passion 
apparently  Buffident  to  make  the  pasdou  ir- 
resistible. 

3.  Homlolde  «»I98— Testimony  that  deoeased- 
took  possession  of  hogs  beloBfisg  to  othsr 
persons  held  Imnaterial. 

In  a  prosecution  for  homicide  committed 
during  altercation  as  to  ownership  of  hogs  run- 
ning wild  in  the  woods,  testimony  aa  to  efforts 
of  deceased  and  his  brother  to  take  op  hogs 
running  in  the  woods  belonging  to  other  per- 
sons held  Immaterial  except  in  Impeadmient 
of  tbe  brother  as  a  witness. 

4.  Witnesses  <8=>270(2)— Restrlotion  ef  orosa- 
exasilnatios  or  InsMtoriaJ  natter  hold  with. 
Is  eonrt's  dlsoraties. 

In  a  i»08ecnti«n  tot  homidde  committed 
dnriiv  altercation  an  to  ownership  of  bogs  run- 
ning wild,  in  which  defendant,  on  cross-exam- 
ination of  deceased's  brother,  had  inquired  as 
to  whether  the  brother  and  deceased  had  not 
taken  poseesBion  of  boga  belonging  to  other 
persons,  court's  refusal  to  permit  further  ex- 
amination on  such  subject  after  the  brother 
lisd  stated  that  the  trouble  with  defendant  had 
been  the  first  trouble  concerning  hogs,  and  thnr 
he  had  not  taken  bogs  of  a  named  person,  hetd 
within  the  discretion  of  the  court. 

5.  Homicide  <g=9l7UI)~Te8tlmoRy  as  t«  what 
occurred  at  time  of  altereatloa  hetweea  de- 
fendant and  deosased  atfmlsalble. 

Id  a  prosecution  for  homicide  committed 
daring  altercation  concerning  ownership  of  hoga 
running  wHd  in  woods,  it  was  competent  for  tbo 
state  to  show  everything  that  ocearred  be- 
tween the  parties  in  the  presence  of  eadi  other 
at  such  time. ' 

6.  Homlolde  ^156(2)— Testimony  hsid  admis- 
sible to  shew  derendaRrs  mental  attftndo  to. 
ward  deceased  at  time  of  firing  shot. 

In  a  prosecution  for  homicide  committed 
during  altercation  as  to  ownership  of  bogs  run- 
ning wfld,  testimony  that,  after  having  shot  and 
woonded  deceased,  defendant  at  first  refused 
to  permit  others  to  pnt  deceased  in  his  wagon, 
but  thereafter  said,  'Well,  throw  him  in,"  heU 
admissible  to  show  defendant's  mental  attitade 
toward  deceased  at  the  time  he  fired  tbe  shot. 

Appeal  from  Circuit  Court,  Indepaidesice 
Goonty;  Dene  H.  Oolonan.  Ji^ge. 
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Peeler  Brows  was  cooTtcted  of  anmtor  in 
the  second  degree,  and  be  Appeals.  Affirmed. 

W.  K.  BuddeU  and  S.  U.  OAier,  both  of 
BatesTllle,  for  appellant. 

J.  S.  Utiey,  Atty.  0«n^  and  BU>ert  Godwin 
and  W.  T.  Hammock,  Aast  Attya.  Gen.,  fw 
the  State. 

Mcculloch,  O.  J.  Appelant  waa  tried 
under  an  indictment  whayging  |t<fw  with  mur- 
der in  the  flrat  degree  In  the  kUUng  of  WUl 
Britt,  and  waa  found  guilty  of  murder  In  the 
second  degree,  bla  punishment  belug  fixed 
by  the  Jury  at  21  yeara  In  the  penitentiary. 

Appellant  and  Brltt  were  both,  according 
to  Oie  erldrace^  reaidents  of  Xndeimidence 
county,  and  were  farmers.  The  killing  oc- 
curred in  the  woods  between  their  reepectlTe 
plaoea  of  resldance.  Appelant  went  Into 
the  wooda  with  his  brother,  EUsha,  and  two 
nelghbora  m  acQualntanoea  named  Coop^  for 
tlie  pozpoae  of  catx>hlng  taoga  mnning  on  the 
rans&  Britt  cUtimed  Oie  li^it  to  take  hogs 
va.  the  range  under  a  written  assignment 
from  one  Rust,  who  asserted  a  "claim"  to 
wild  hoga.  The  party  carried  a  wagon  and 
team  to  liaul  tbe  hoga  out  of  the  woods,  and 
after  catching  and  tying  them  they  proceed- 
ed t*  load  them  into  the  wagon,  i^ipellant 
came  upon  the  scoie  with  bis  two  brothers, 
Jonah  and  Bill,  and  claimed  tbe  bogs  as  his 
own  and  demanded  that  Britt  rdeaae  the 
hoga.  At  that  time  there  were  two  bogs 
loaded  aa  tbe  wagon  and  fliere  were  two 
others  tied  In  anotbra  part  of  tbe  woods. 
Brltt  refused  to  give  up  the  hoga,  and  one 
of  hia  party  auggested  that  he  be  allowed 
to  take  the  hoga  home  and  that  ai^Iant 
brine  replertn  to  settle  the  rights  of  tbe  prop- 
erty, but  thia  waa  declined  appellant,  who 
waa  armed  with  a  Winchester  rifl^  and  fired 
two  shots,  one  of  them  taking  effect  in  Britt's 
chest  Britt  ran  away  immediately  after  re- 
ceiTing  tbe  wound,  and  it  was  not  known 
that  he  had  bem  wounded  until  be  was  found 
lying  in  tbe  weeds  a  short  distance  away 
when  the  wagon  was  moved  and  the  party 
proceeded  to  leare  the  woods.  Appdlant's 
narratlTe  on  the  witness  stand  of  the  dr- 
cn instances  Immediately  attending  the  kill- 
ing was  that  when  he  demanded  the  release 
of  the  bogs  Win  Brltt  refused  the  request  and 
proposed  to  "settle  It  there  man  to  man,** 
and  tiiat  bis  brother  Elisba  walked  from  be- 
hind the  wagon  and  also  remarked,  "We  wfll 
settle  it  here."  Appellant  stated  that  he 
"stepped  back  and  Btumbled,"  and  that  when 
he  came  up  he  Just  threw  his  gun  up  and 
fired,  and  did  not  put  it  to  Ids  shoulder  or 
take  aim. 

The  case  was  defended  on  the  ground  that 
appellant  acted  In  necessary  self-defense  in 
resisting  the  threatened  assault  of  Brltt.  and 
also  that  in  kimng  Brltt  he  acted  in  defense 
of  Ms  property,  the  hogs  which  were  found  In 
Brltf  B  possession.  He  InTokes  the  applica- 
tion ot  the  statute  whidi  defines  Justifiable 
h«nlclde  to  be: 


.  8TAXB  763 
av.) 

"The  killing  of  a  hnman  being  in  aMeasair 
self-defense,  or  In  defmsa  of  habitation,  per- 
son Or  property,  against  One  who  manifestly 
intends  or  endeavors  by  violence  or  surprise, 
to  commit  a  known  fel<»y."  OMwford  &  Mos- 
Digest,  i  " 


The  case  waa  presoited  In  the  court  be- 
low by  appellant's  counsel  on  the  theory 
that  the  facta  brought  the  caae  within  the 
ai^Ucation  <tf  tbia  atatute^  and  one  of  tbe 
aealgDmenta  of  mot  rdatea  to  tbe  refnaal 
of  the  court  to  give  the  following  Instnio- 
tlon: 

'*Xou  are  iastructed  that  onder  the  laws  of 
this  state  a  man  has  a  rigbt  to  defend  his 
home,  his  person,  or  his  property  against  any 
one  who  intends  or  endeavors  by  violence  or 
sorprise  to  commit  a  known  felony.  And  if 
7oa  believe  from  the  evidence  in  this  case  ^at 
the  defendant.  Brown,  shot  and  killed  tbe  de- 
ceased. Will  Britt,  while  the  said  Britt  was  at- 
tflmpting  to  take  away  the  property  of  tbe  de- 
fendant. Brown,  then  the  killing  would  be  what 
is  known  in  the  law  as  justifiable  or  excusa- 
ble homicide,  and  yon  should  acquit  the  de- 
fendant" 

[1]  This  instruction  Is  not,  however,  in  ac- 
cord either  with  the  letter  or  meaning  of  the 
statute  and  the  court  was  correct  in  re- 
foalng  to  give  the  Inatructlon.  Nor  do  we 
think  there  Is  any  evld«ic©  whldi  would  have 
Justified  a  autmilsslon  of  appellant^s  r^Ebt 
to  commit  tbe  homicide  on  the  ground  of 
being  in  the  defense  of  tala  property.  It  will 
be  observed  that  the  statute  does  not  Justify 
the  slaying  of  a  person  merely  for  the  protee- 
tion  of  propCTty,  but  the  Juatlflcatimi  arises 
only  when  there  la  a  manifest  indention  co- 
endeavor  *1>y  Tioleoce  or  surprise  to  commit 
a  known  felony.**  A  pevson  baa  no  right 
to  slay  anoth«  merely  to  protect  hla  prop- 
erty unless  he  is  in  possession  and  the  killing 
Is  necessary  In  ordee  to  prevmt  Ihe  commis- 
sion of  a  felony.  The  m^  fact  that  proper- 
ty is  being  wrongfully  taken,  or  detained 
would  not  Justify  a  homicide.  Wharton  on 
Homicide,  (3d  Ed.)  pp.  390.  891;  Utterbach 
V.  Commonwealth,  105  Ky.  723,  8.  W.  479, 
88  Am.  St.  Rep.  820;  State  t.  Tarter,  28  Or. 
36,  87  Pac.  53 ;  Hffl  T.  State,  48  Tez.  Cr.  R. 
583,  67  S.  W.  606. 

The  undisputed  facta  In  this  case  are  that 
the  hogs  in  controversy  were  not  in  tbe  pos- 
session of  appellant,  bat  were  In  tbe  posses- 
sion of  Britt  and  his  parly,  who  were  about 
to  haul  fliem  away,  and  that  appeSIaat  was 
endeavoring  to  compel  Britt  Id  r«3eaae  the 
h<^.  The  property  was  not  taken  by  Britt 
by  violence  or  by  surprise,  but  was  taken  up 
<mly  under  a  claim  of  right  If  die  property 
was  wrongfully  takai,  app^ant^s  sole  means 
of  redress  was  an  appeal  to  tbe  law.  He 
had  no  right  to  resort  to  force  to  regain  po»< 
sees  Ion.  nicarefore  tbe  court  was  correct  in 
refusing  to  give  not  only  the  pardeular  In- 
struction referred  to,  but  others  on  the  same 
subject  which  were  requested  by  appellaid'e 
oouns^ 
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Instniction  No.  8  reqaested  by  appdlaDt 
reads  as  follows : 

**YoD  are  inrtructed  that  the  defendant  had 
a  rifht  to  defend  his  property  acainat  any  one 
who  attempted  to  carry  it  off,  by  Tiolmce 
surprise;  and  if  you  believe  from  the  evidence 
in  thifl  case  that  the  defendant  shot  and.  killed 
the  deceased  vhile  they  were  engaged  in  an 
altercation  over  Uie  ownership  of  the  hogs,  and 
while  tha  defendant  waa  ezdted  by  the  tres- 
pasB  on  his  property,  and  in  the  heat  of  passion 
caused  by  the  attempt  of  the  deceased  and  his 
confederates  to  carry  off  the  hogs,  which  the 
defendant  believed  to  belong  to  him,  then  the 
defendant  could  not  be  guilty  of  a  higher  grade 
of  offense  than  nanalanghter.** 

[2]  The  court  modified  tlila  Instruction, 
over  appellant's  objection,  by  striking  out  tbe 
first  part  of  tt  relating  to  the  right  to  defend 
property  and  by  Inserting  the  words  "and 
tbat  Buch  provocation  and  passion  was  suffi- 
cient under  other  instructions  glvai  relative 
to  manslaughter."  The  court  was  correct  in 
strlkhig  out  the  first  part  of  the  Instmctlon 
for  the  reasons  we  have  already  stated  In  re- 
gard to  instruction  No.  1,  and  was  also  cor- 
rect in  adding  the  words  so  as  to  conform  the 
instruction  to  the  law  in  regard  to  reduction 
of  the  degree  of  a  homicide  from  murder  to 
manslaughter  where  the  killing  is  voluntary 
"upon  a  sudden  heat  of  passion,  caused  by  a 
provocation  apparently  sufficient  to  make  the 
passion  Irresistible."  Crawford  &  Moses' 
Digest,  {  2355.  The  homicide  being  unjusti- 
fied, the  degree  was  not  reduced  unless  the 
facts  brought  it  within  the  elements  embraced 
in  the  definition  of  manslaughter. 

[3]  The- court  made  a  similar  modification 
In  instruction  No.  6  requested  by  appellant's 
counsel  on  the  subject  of  reduction  of  the 
degree  of  Uie  otTense  from  murder  to  man- 
slaughter, and  for  the  reasons  stated  above 
this  modification  was  correct.  The  views  we 
have  expressed  with  reference  to  the  right  to 
kill  In  defense  of  property  dlsi>06es  of  many 
of  appellant's  astignments  of  error  concern- 
ing the  rulings  of  the  court  on  the  admissi- 
bility of  testimony.  For  Instance,  It  is  ear- 
nestly insisted  that  the  court  erred  in  re- 
fusing to  permit  appellant  to  introduce  proof 
oimcernlng  other  efTorts  of  the  Brltt  broths 
to  take  up  hogs  found  running  in  the  woods 
that  were  shown  to  belong  to  other  persons. 
Such  testimony  was  wholly  immaterial,  ex- 
cept in  impeachment  of  the  surviving  Brltt 
as  a  witness,  and  the  court  did  not  impr<v>tf  • 
ly  restrict  the  right  <tf  aivellant  to  Impeach 
the  witness. 

Complaint  !b  also  made  that  the  court  err- 
ed in  refusing  to  permit  appelant  t»  pron 
the  general  r^ratatlon  of  the  deceased  and 
bis  brother  by  a  witness  named  Wright  .  The 
court  excluded  the  testimony  on  the  gromd 
that  it  was  too  remote  In  point  of  time  and 
place,  and  in  tiiia  we  think  the  court  was 
eorrect. 

[4]  It  is  farther  contended  that  tb0  court 


erred  In  refasiiig  to  p«nxitt  appdiulfg  ccmn- 
eel  to  Interrogate  Bllsha  Britt  on  croas-exam- 
inatlon  concerning  his  own  efforts  in  connec- 
tion w4th  hlB  brotlier  WIU  to  take  up  boga  be- 
Iragtaig  to  other  persona.  It  appears.  fAnn 
the  record  that  aMiellant  was  pennittod  to 
ask  the  witness  a  number  of  qnesttons  im  thli 
subject,  and,  after  ttm  witness  had  stated 
that  this  was  the  first  troable  13ist  he  bad 
ever  had  about  bogs  and  tbat  he  bad  not 
on  a  former  ooeaalon  taken  up  the  hc«s  of 
Joe  Wright,  the  court  reftisM  to  permit  coon- 
eel  to  ask  forflier  qnestimis  on  tiiat  subject 
Witness  had  already  ansvwed  tbe  ques- 
tions by  stating  that  he  bad  not  taken  up 
hogs  belonging  to  Joe  Wzl^t,  and  it  waa 
within  the  sound  discretion  of  tbe  court  to 
contnd  tbe  cross-examination  and  to  deter^ 
mine  to  what  extent  tbe  qaeations  should  be 
repeated.  We  do  not  tiilnk  tbat  there  waa 
any  abuse  of  tbe  court's  dlsaetlon  In  this 
Instance. 

[5]  It  la  contended  that  the  court  erred  In 
permitting  witness  Coop  to  testify  tbat  Just 
before  the  sbootlng  occurred  appdlant^i 
brother  Jonata  walked  up  to  Will  Britt  and 
patted  him  on  the  shoulder  and  shoved  bim. 
saying,  "Ton  are  going  to  turn  the  bogs  out" 
All  of  this  occurred,  according  to  the  testi- 
mony, in  the  presence  of  appellant  and  was 
a  part  of  the  oontrorersy  there  between  the 
two  factions  concerning  the  release  of  the 
hogs.  We  think  it  was  competent  to  show 
everything  that  occurred  there  between  tbe 
parties  In  tbe  presence  of  each  cQier. 

[6]  After  Britt  was  found  fatally  wounded 
lying  in  the  weeds,  his  brother  and  one  of  the 
Coops  asked  appellant's  permission  to  put 
him  In  tbe  wagon,  which  request  appellant 
at  first  denied,  saying  that  they  must  first 
go  and  tum  loose  the  other  hogs  tied  In  the 
woods,  but  later  said  to  them,  "Well,  throw 
bim  in,"  referring  to  the  act  of  putting  the 
woimded  man  Into  the  wagon.  This  fact 
was  admitted  in  evidence,  and  tbe  ruling  of 
the  court  Is  assigned  as  error,  but  we  think 
It  was  competent  as  a  part  of  the  trans- 
action to  show  appellant's  mental  attitude 
towards  Britt  at  the  time  he  fired  the  shot 

There  are  other  assignments  of  error  In 
regard  to  the  introduction  of  evidence,  wliicb 
we  do  not  find  to  be  well  founded,  and  are 
not  of  safl^dent  Importance  to  call  for  a  dia- 

CUSSiOQ. 

From  the  viewpoint  of  appellant  and  ac- 
cepting his  version  of  the  killing,  there  is 
much  tbat  can  be  said  in  the  mitigation  of 
fajs  otTeose,  but  the  Jury  has  accepted  the 
state's  theory  as  to  the  circumstances  at- 
tending the  killing,  and  gave  the  defendant 
the  extreme  penalty  imposed  for  the  crime  of 
murder  in  the  second  degree. 

After  careful  consideration  of  the  testi- 
mony, we  are  unable  to  say  that  the  evidoice 
does  not  Justify  the  verdict 

Finding  no  error  in  the  proceedings,  the 
Judgment  is  mfflrmed. 
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(Bniumie  Oourt  9t  ArkwiMS.  Bqpt.  26, 1921.) 

1.  CrlnlRaf  law  «»I34(t)— Denial  of  change 
•f  vwue  on  gronnd  of  prejudloe  of  Inhabit- 
ants of  oounty  held  not  abuae  of  dlaoretiM. 

In  a  murder  proiecntioD,  in  which  the  de- 
fendant applied  for  change  of  vurae  en  tiie 
srouDd  of  pnjndioe  of  tlw  Inhabitants  of  the 
ooimt7,  and  the  azamination  of  the  affiants  on 
whose  affidaTits  defendant  had  based  his  appli- 
cation, on  an  inqniry  as  to  their  credibility, 
showed  that  they  were  advised  as  to  the  state 
of  public  sentimeDt  in  only  8  of  the  24  town- 
ships in  the  county,  denial  of  application  held 
not  an  abase  of  discretion. 

2.  Witnesses  «sd405(I)— Teatlmoay  of  wltaass 
la  marder  prosaoution  as  to  relatloas  with 
dacMsed  may  be  coatradloted. 

In  prosecQtioQ  for  murder,  where  it  was 
claimed  that  defendant,  while  riding  with  girl 
with  whom  he  was  claimed  to  have  been  inti- 
mate, shot  her  uncle,  who  attempted  to  induce 
her  to  leave  defendant,  and  thereafter  killed 
deceased,  who  had  been  with  the  nnele,  and  on 
croas-examination  such  girl  denied  that  abe  was 
defendant's  mistresst  and  that  she  had  slept 
with  defendant,  her  testimony  could  be  contra- 
dicted; proof  of  motiTe  not  being  a  collateral 
matter. 

Appeal  from  Circuit  Gonrt,  Stone  Gonnty; 
Dene  H.  Coleman,  Judge. 

Floyd  Arey  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.  Affirmed- 

B.  O.  Mltdidl,  of  HarrKon,  and  S.  M. 
Casey  and  Sail  a  Casey,  both  of  BatesviUe, 
for  appellant. 

J.  &  Ctley,  Atty.  Gen.,  and  Elbert  God- 
win and  W.  T.  Hammot^  Aasts.  Atty.  Qm., 
tor  the  State. 


SMITH,  3.  At  the  trial  from  which  this 
appeal  comes  appellant  was  convicted  of  the 
crime  of  murder  In  the  first  degree  for  IdU- 
Ing  one  Garfield  Nwman.  He  was  givoi  a 
life  sentence  in  the  penitentiary. 

Two  points  are  Insisted  upon  tor  tiie  re- 
versal of  the  judgment  of  the  court  below. 
The  first  is  that  the  court  erred  in  refusing 
appellant  a  change  of  venue.  The  second  is 
that  the  conrt  in  admitting  certain  tes- 
timony, and  that  the  error  was  accentuated 
by  giving  an  Instruction  covering  this  in- 
competent testimony. 

The  affidavit  for  the  diange  of  venne  was 
made  by  certain  residents  of  Stone  county* 
ttie  etfonty  in  which  the  killing  occurred. 
To  ascertain  the  credibility  of  these  affiants 
tbex  were  flSamined  in  open  eonrt  At  the 
oondusion  of  this  hearing  the  court  announc- 
ed its  finding  and  decision  as  follows: 

**OenUemen,  the  law  provides  that  when  a 
peraon  charged  with  a  crime  filea  the  proper  af- 
fidavit, complying  with  the  statote,  and  setting 
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out  that  the  minds  of  the  InhablUnts  ef  the 
eoonty.  In  which  he  Is  charged  with  the  crime, 
are  so  prejudiced  against  him  that  be  cannot 
obtain  a  fair  and  impartial  trial,  and  this  af- 
Gdavit  of  two  credible  witnesses,  that  a  change 
of  venue  must  be  granted. 

"Now,  the  Supreme  Court,  in  a  number  of 
cases,  has  defined  what  credible  witnesses  are, 
and  among  these  definitions,  or  among  the 
bol^ngs  of  the  Supreme  Coqrt,  they  say  tliat 
the  witness  sbovld  have  a  snffldent  knowledge 
of  the  facts  to  which  he  has  made  the  affida- 
vit to  be  a  credible  witness. 

"Now,  the  witness  Foster  and  the  witness 
Roberts  both  show  that  they  haven't  sufficient 
information  upon  which  to  base  the  facts,  and 
the  farther  fact  that  Mr.  Roberta  stated  that 
he  didn't  intend  to  say  that  tUs  defendant 
couldn't  get  a  fair  and  Impartial  trial.  Mr. 
Foster  didn't  seen  to  nnderstand  the  nature  of 
the  petition  whidi  he  has  signed,  and  he 
wouldn't  say  that  the  minds  of  the  inhabitants 
of  Stone  county  were  prejudiced  against  the  de- 
fendant. The  witness  Haley,  however,  has 
testified  that  In  his  community,  that  is,  in 
Chalybeate  township,  in  the  sontbeastem  part 
of  the  eoonty,  that  such  prejadice  does  exist 
Ha  states,  however,  diat  he  hasn't  baen  any- 
where except  at  hia  own  homo  and  to  town  and 
to  milL  Now,  according  to  my  imdetstanding, 
as  to  that  section  of  the  county,  he  would  be 
a  credible  witness;  however,  as  to  the  coun^ 
at  large  and  the  feeling  in  the  entire  county 
he  has.shown  no  knowledge  whatever.  The  wit- 
ness Johnson,  while  he  made  an  additional  af- 
fidavit, shows  on  examination  that  the  affidavit 
waa  prepared  one  of  the  attorneys  in  the 
case  and  then  siUtmitted  to  him,  and  he  signed 
it.  He  shows  that  he  has  been  nowhere,  but 
here  and  in  Sylamore  townstup.  The  witness' 
Lamp  testifies  to  conditions  in  Northwest  town- 
ship and  Sylamore  and  Mountain  View,  the 
places  where  he  has  been.  The  witness  Gower 
testifies  that  he  has  not  been  outside  of  Moun- 
tain View,  and  that  he  hasn't  heard  any  one 
say  that  the  defendant,  Floyd  Avey,  cannot  get 
a  fair  and  impartial  trial  in  this  county.  The 
witness  Hcrrington  has  heard  the  npitter  dis- 
cussed in  Sylamore  and  Northwest  townahipa. 
and  seems  to  have  heard  very  few  people  talk 
about  it.  The  witness  McGee  says  that  the 
sentiment  is  usually  against  the  defendant 
around  Fox  and  Rushing,  where  he  has  been. 
Now,  there  is  no  qaestion,  I  think,  of  the  wit- 
ness Coaditt  in  and  around  the  tliree  townshipa 
down  there.  Now,  none  of  the  witnesses  in 
this  case  have  nhown  a  general  knowledge  of 
the  conditions  all  over  the  connty,  and,  taUng 
them  all  together,  they  have  shown  information 
—taking  their  affidavits  and  statements  as  tme 
—they  have  shown  more  or  less  general  knowl- 
edge of  the  conditions  and  of  the  prejudice  ex- 
isting in,  I  believe,  all  together  tbcgr  have 
shown  the  conditions  in  eight  towns^ps  or  con- 
moaitiss  in  the  connty. 

"I  don't  feel  that  unless  a  more  general 
knowledge  of  the  conditions  eslatlng'  in  the 
county  is  shown— there  being  24  townships  In 
the  county— that  I  would  be  authorized  to  grant 
this  motion  for  a  diaoge  of  venue,  and  I  would 
have  to  overrule  it" 


[1]  It  appears  from  the  court's  statwnent 
that  he  was  properly  advised  as  to  his  duty 
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I  see  same  toalo  and  KBT-NUMBBB  la  all  KoyNamberod  DlgesU  and  Indues 
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and  M  to  appdUntfs  rli^tg  In  fiie  premlfles. 
Tbe  comt  limited  tbe  Inquiry  to  an  asoer* 
talnment  of  tte  credSbilltT'  of  the  affiants  as 
that  term  has  been  d^ned  In  frequent  do- 
rislons  of  this  court  He  fOund  the  fact  to 
be  that  these  affiants,  combined,  were  advised 
as  to  Cbe  state  of  pnbUc  sentiment  In  only  8 
of  the  24  townships  In  the  county,  and  tiut 
with  Information  tlius  limited  they  were 
not  credible  pmwhib  within  the  meaning  of 
the  statute  when  they  made  an  affidavit  em- 
bradng  and  Including  Qie  entire  county.  Ws 
cannot  say  that  the  court  abused  the  discre- 
tion It  was  required  to  exercise  in  passing 
upon  this  question,  nor  can  we  say  that  be 
so  far  misapplied  the  testimony  that  his 
judgment  must  be  revOTsed  on  that  account 
Speer  t.  State,  ISO  Ark.  457, 198  S.  W.  113; 
HopeODT.  States  121  Ark.  87,  180  S.W.  485; 
Deweln     State,  120  Ark.  302,  179  S.  W.  346. 

It  was  the  theory  of  the  state  that  Immoral 
relations  existed  between  appellant  and  one 
Vada  Avey,  a  16  year  old  woman,  who  had 
but  recently  married  appellant's  brother,  a 
young  man  18  years  of  age,  and  that  John 
Stevens,  In  whose  home  Vada  Avey  had  been 
reared,  sought  to  break  up  this  illicit  rela- 
tion. Vada  Avey  had  been  living  at  appel- 
lants home,  working  for  his  wife,  and  it 
was  the  theory  of  the  state  that  he  Induced 
his  younger  brother  to  marry  her. 

The  testlmoDy  on  the  part  of  the  iwosecn- 
tlon  tended  to  show  that  appellant  and  Vada 
Avey  left  h<Hne  in  tbe  morning,  and  remain- 
ed together  until  about  3  o'clock  In  tbe 
afternoon,  at  which  time  the  killing  occurred, 
and  tibat  they  had  traveled  only  a  few  miles 
during  this  time.  Appellant  and  Mrs.  Avey 
were  riding  double  on  a  horse,  appellant  be- 
ing in  front  and  Mrs.  Avey  behind.  While 
thns  traveling  th^  met  John  Steves  and 
bis  son  Garland,  who  were  riding  horseback 
and  traveling  in  company  with  Boy  and  Zed 
SatterBeld  and  GarSeld  Norman.  When  the 
parties  met,  Stev^is  said  to  Vada  Avey, 
"Get  down,  I  want  to  talk  to  you  a  minute^" 
She  answered,  "No,  Uncle  John,  I  don't  want 
to  get  down."  But  Stevens  was  insistent, 
and  she  dismounted.  Ai^ellant  also  dis- 
mounted. Thereafter  the  testimony  is  In 
sharpest  conflict.  According  to  the  testimony 
on  behalf  of  the  state  appellant  shot  Stevens 
without  any  provocation  except  that  he  had 
been  intercepted  with  Vada  Avey,  and  an  at- 
tempt was  being  made  to  induce  bw  to  leave 
him ;  and,  further,  that  after  shooting  Stev- 
ens, appellant  turned  on  Norman,  who  beg- 
ged for  his  life,  and  assured  app^ant  tbAt 
he  was  his  friend,  but  Norman  was  also  kill- 
ed. So  far  as  the  kiUing  of  Norman  la  con- 


cemed  the  state's  tbewy  Is  Uiat  this  was 
done  to  ptercDt  Nonnan  from  being  a  wit- 
ness against  aiveUant  for  killing  Stevens. 

[2]  Vada  Avey  gave  testlmcmy  fitTorable 
to  appellant,  and  tending  to  show  Oiat  the 
killings  were  dona  In  self-defesiaa.  Cpom  ber 
cross-examinatiim  she  was  asked  if  sha  was 
not  appellant's  nUstress.  This  she  doiied. 
She  was  then  asked  if  die  had  not  slept  with 
appellant  at  ttie  tamne  of  m  Mrs.  Wallaoa  on 
a  cCTtaIn  nlgbt  nris  she  also  doiied.  Tliere- 
after  the  state  called  Mrs.  Wallace  and  a 
Mrs.  Brewer,  and  proved  by  eacHi  of  Hiem. 
over  appellant's  objection,  ttiat  they  had  seen 
ai^Iant  and  Vada  Avey  In  his  bed  together 
at  Mrs.  Wallaces  house  on  the  occasion 
about  which  Vada  Avey  had  been  asked.  In 
Instructing  the  Jury  the  court  referred  to 
this  testimony,  and  told  the  Jury  that  their 
consideration  of  It  should  be  limited  to  the 
determination  of  the  existence  of  a  motive, 
and  that  if  it  did  not  tend  to  show  ttie  ex- 
istence of  a  motive  it  would  not  be  proper 
to  be  conrtdered  for  any  purpose. 

It  is  the  insistence  of  learned  counsel  for 
appellant  that  the  relatliHiship  of  appellant 
with  Vada  Avey  was  a  collateral  matter,  and 
that,  If  it  was  proper  to  ask  her  at  all  con- 
cerning this  relationship  on  her  cross-exam- 
ination to  impeach  her  as  a  witness,  her  an- 
swer, whether  tme  or  false,  was  condnslve 
of  the  question  so  far  as  that  trial  was  con- 
cerned. This  would  be  true  if  the  relatfon- 
Bhlp  between  Vada  Avey  and  appellant  was, 
in  fact,  a  collateral  matter,  and  the  cmly 
purpose  of  the  Inquiry  had  been  to  impeach 
her  character  as  a  witneesL  Bat  there  was 
a  deeper  purpose,  to  wit,  the  proof  of  a  mo- 
tive for  the  killing,  and  the  proof  of  motive 
is  not  a  collateral  ntatta.  -  HcCaln  ▼.  State; 
129  Ark:  75, 195  S.  W.  368. 

This  court  has  many  times  held  that  the 
state  Is  not  requtred  to  prove  a  motive  to 
establish  the  guilt  of  one  accused  of  homi- 
cide; but  the  court  has  also  held  ttiat,  as  the 
absence  of  a  motive  is  a  circumstance  tend- 
ing to  show  innoc^ce,  the  state  may  show 
the  existence  of  a  motive  for  taking  the  life 
of  a  decedent,  to  be  considered  with  oth&c 
factq  and  circumstances  In  determining  the 
guilt  or  innocence  of  the  accused.  Hogue 
V.  State,  93  Ark.  323,  124  S.  W.  783,  130 
S.  W.  167;  Walker  v.  State,  138  Ark.  517, 
528.  529,  212  S.  W.  819 ;  Scott  v.  State,  109 
Ark.  891,  159  S.  W.  1095;  Ince  v.  SUte,  77 
Ark.  418,  88  S.  W.  818;  Stokes  T.  State,  71 
Ark.  112,  116,  117,  71  S.  W.  248. 

No  error  appearing,  the  judgment  In  af- 
firmed. 
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THE  FAMOUS  STORE  v.  LUND-^AULDIN 
CO.  -  (No.  127.) 

(Saprene  Oojat  of  Arkansiis.  Sept  20, 1921.) 

1.  SolM  ^174— Buyer  }a  defult  for  gooih  d»- 
llvered  Mt  entitled  to  delivery  of  balaace. 

Bayer,  having  failed  to  pa;  for  goods  de- 
livered wheo  payment  tberetor  was  due,  waa 
not  entitled  to  deliverr  of  the  balance  ot  the 
goods  covered  by  the  contract. 

2.  Appeal  and  error  «s»l97(4)— CoHpiaInt  that 
laeae  wa^-eot  within  ploadlnB  oaanot  bo  otade 
far  first  time  on  appeal. 

In  seller's  action  for  price  of  that  portion 
ot. goods  delivered,  in  which  bnyer  cross-com- 
Itlalned  for  damages  for  nondelivery  of  balance 
of  the  goods  covered  by  the  contract,  buyer, 
having  acquiesced  in  the  issue  oiE  whether  buyer 
first  broke  the  contract  by  failure  to  make 
payment  for  goods  delivered  when  dne,  thereby 
entitling  seller  to  cancel  contract  as  to  bal- 
.  ance  of  goods  to  be  deliveced,  by  failure  to 
plead  Burpriee  as  to  such  issue  and  ask  for  time 
to  meet  it,  could  not  complain  for  the  first  time 
OD  appeal  that  auch  Issue  waa  not  vithin  the 
plea^gs. 

3.  Appeal  and  error  «=9l05e(6)— Exdutloa  of 
totter  held  harmless  In  view  ef  evidence. 

In  seller's  action  for  price,  in  which  buyer 
croas-complalned  for  damages  for  seDer's  non- 
delivery of  balance  of  goods,  exdnaion  ot  buy- 
er'a  letter  ordering  sdler  to  ship  balance  of 
goods  Md  hemileaa  iriiere  Iniyer  waa  in  de- 
fault In  the  payment  of  the  purchase  money  for 
goods  received,  and  was  not  in  a  position  to 
hiaist  upon  the  delivery  of  the  balance  of  the 
goods. 

Appeal  from  Circuit  Coart»  De^a  Goun^; 
W.  B.  Sorrells,  Judge. 

Suit  by  the  Land-Bfauldin  Company 
against  fEb«  Tamotu  Store.  Judgment  for 
l^alntil^  and  defendant  appeals.  Affintied. 

H.  H.  Bay%  ot  Axkaniu  City,  for  appeU 
lant 

Bogen,  Barber  &  Henry,  of  LltUe  Ro<^  for 
appellee. 

HUMPHREYS,  J.  Apptilee  inatltoted  mit 
against  appellant  in  the  Desha  drcalt  court 
to  recover  $181.40  for  goods,  wares,  and  mer- 
chandise sold  and  dellverecl  by  It  to  said  ap- 
pelant. Ai^ellant  admitted  the  indebted- 
ness, but  alleged  by  way  of  croas-complaint 
that  appellee  was  Indebted  to  talm  in  the  sum 
of  $1,848  by  way  of  damage  for  the  failure 
to  ^ip  all  the  goods  ordered  from  appelle& 

The  substance  of  the  cross-complaint  is  set 
oat  in  appellant's  abstract,  and  the  allega- 
tUxoM  tbetfta  are: 

"Ttmt.  on'  the  Itt  day  of  March,  IMA,  N.  Dol- 
lar, the  appellant,  ordered  from  Lund-Mauldin 
Company,  the  appellee,  800  pair  ot  eboes,  par- 
tienlarly  described  in  order  No.  11  and  invoice 
No.  849,  attached  .to  the  cross-complaint,  and 
marked  Exhibit  Sr-b-^ 


"That  the  appellee,  Lond-lbuldia  Company, 
accepted  aafd  order  and  shipped  a  part  thereof 
on  the  8th  div  of  March,  1919,  and  agreed  to 

ship  the  balance  on  or  about  August  1,  Idl^ 
at  the  option  of  appellant,  N.  Dollar. 

^That  Immediately  after  the  shipment  of 
March  8,  1919,  of  the  shoes  described  in  In- 
voice No.  8^  (which  shipment  was  the  basis  of 
the  original  complaint)  Uic  Lund-MauMin  Com- 
pany notified  The  Famous  Store  that  because 
of  the  advance  tn  labor  and  leather  they  could 
not  make  shipment  of  the  balance  of  the  order 
of  March  1.  1919. 

*^at  on  the  25th  day  of  Jnly,  1919,  the 
1st  day  of  August,  1919.  and  repeatedly  there- 
after, shipment  of  the  balance  of  the  order  of 
March  1, 1919,  was  requested  and  demanded  by 
The  Famous  Store  and  by  N.  Dollar. 

"That  the  shoes  so  ordered,  shipment  of 
which  was  refused,  advanced  in  price  $7  per 
pair  between  the  date  of  the  order  and  August 
1, 1919,  and  that  The  Famous  Store  van  forc- 
ed to  go  Into  the  open  market  to  purchase 
shoea  of  the  same  kind,  character,  quali^,  and 
description  at  an  advance  of  $7  per  pair  over 
the  contract  price  aa  fixed  in  the  order  of 
March  Ist 

"That  they  had  sustained  damages  in  the  som 
of  $1,348,  and  prayed  judgment  therefor  and 
their  cost." 

The  amended  r^ly  to  the  cross-complaint 
denied  each  and  every  allegation  contained 
therein. 

The  record  reflects  that  the  only  witness 
who  testified  In  the  case  was  N.  Dollar,  the 
cross-complainant.  On  direct  examination  he 
twtlfled,  in  substance,  as  follows: 

"N.  DoBar,  doing  bnsInesB  as  The' Famous 
Store,  gave  to  the  traveling  salesman  of  the 
Lund-Mauldin  Company,  on  the  let  day  ot 
March,  1019,  an  order  for  288  pairs  of  shoes  of 
the  kind,  description,  size,  and  price  set  out 
in  order  No.  11,  exhibited  with  his  cross-com- 
plaint, and  found  fully  set  out  at  pages  11,  12, 
m  of  the  transcript. 

"That  36  pairs  of  these  shoes  were  to  be  de- 
livered immediately,  and  2S2  pairs  were  to  he 
shipped  on  or  about  August  Ist. 

"That  the  36  pairs  were  shipped  March  8, 
1919,  in  one  shipment  of  three  boxes,  each  box 
containing  12  pairs,  and  were  delivered  in  three 
separate  installments,  one  box  arriving  March 
14th,  one  box  May  18th,  and  one  box  June  16th. 

"Tliat  no  bill  of  lading  or  other  information 
showing  delivery  to  the  carrier  was  furnished 
the  appellant  by  the  Lund-Mauldin  Company. 

"That  he  made  repeated  requests  and  de- 
mande  upon  the  Lund-Mauldin  -  Company  for 
shipment  of  the  262  pairs,  and  that  sueh  de- 
mands began  July  25th,  and  extended  to  August 
4th  or  5th,  and  the  only  reason  or  excuse  they 
gave  tor  their  failure  and  refusal  to  make  ship- 
ment was  the  advance  In  the  price  of  shoes. 

"That  the  purchase  price  of  the  36  pairs 
shipped  March  8.  1919,  was  sot  due  until  60 
^ys  from  the  receipt  of  the  whole  shipment. 

"That  because  of  the  failure  of  the  Lund- 
Mauldin  Company  to  make  delivery  of  the  252 
pairs,  the  balance  of  the  order.  The  Famous 
Store  was  compelled  to  go  into  the  open  mar- 
ket to  purchase  shoes  of  the  kind,  description, 
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and  qnaH^  ordend  from  ^)p«llM.  and  tiut  the 
ume  wera  votchwed  at  an  advaiics  of  $4bS0 
per  pair  over  the  ctmtraet  pitee." 

On  croe8-es:aiatiuitiQn  N.  Dollar  made  tbe 
following  reeponaeg  to  tba  foUowlng  qnes- 
tioia: 

"Q.  Tbe  three  cases  for  Immeffiate  shipment 
were  shipped  March  8th?  A.  Tea,  dr;  that  Is 
what  the  bill  shows. 

*'Q.  Attached  to  yoar  cross-complaint  as  an 
exhibit  is  this  invoice  <banding  witneaa  paper) 
that  shows  yoar  (ooda  were  ahipped  when? 
A.  March  8, 1919. 

"a  March  8, 1919?  A.  Tea.  sir. 

"Q.  When  was  that  invoice  due?  A.  It  was 
dne  60  days  after  receipt  of  the  shoes. 

"Q.  Within  60  days?   A.  Tes,  sir. 

"Q.  Tbe  first  part  of  yODr  installment  that 
you  soy  you  got  on  March  14th,  when  was  that 
due?   A.  The  first  one? 

"Q.  Tea;  when  was  the  first  shipment  due 
to  be  paid  for?  A.  Within  60  daya  after  I 
bad  received  the  goods. 

"Q.  Too  had  one  case  in  yonr  store  about 
March  14th?  A.  Yes,  dr;  I  did. 

"Q.  Now,  the  second  shipment,  when  waa 
that  due;  60  days  from  the  date  you  received 
it.  that  would  be  July  18th,  would  it  not?  A. 
Yes,  sir, 

"Q.  The  first  case  you  received,  accordiDg  to 
'the  express  receipts,  March  14th?    A.  Yes, 
sir. 

"Q.  Sixty  days  from  that  day  would  make 
it  May  14th?  A.  Tea,  sir. 

"Q.  That  was  when  tbe  payment  for  the  first 
shipment  was  due— 60  days  from  the  day  it  was 
received.  A,  Yes,  str. 

"Q.  And  the  second  shipment  was  May  l8th; 
60  days  from  that  time  would  be  July  18th? 
A.  Yea,  sir." 

In  testifying,  N.  DoHar  <rfrered  a  copy  of  a 
letter  whidi  he  wrote  to  appellee  cm  July 
26tb,  wttldi  is  aa  follows: 

"July  25. 

"Lond-Mauldin  Company,  11th  and  Washing- 
ton Ave.,  St.  Loiiis;  Mo. —Gentlemen:  We  know 
that  there  is  an  advance  in  shoes,  and  we  are 
desirous  of  being  protected  on  the  shoes  that 
we  have  under  order  from  your  house.  We 
want  yon  to  ship  th<ese  shoes  C.  O.  D.  by  ex- 
'  press  at  once. 

"As  we  are  neediug  these  goods  at  the  pres< 
ent  time,  trusting  that  yon  will  give  this  your 
immediate  attention,  we  beg  to  remain, 
**Yours  very  truly, 

"The  Famous  Store, 

"Per  

The  court  exduded  tbe  letter,  to  whldi  rul- 
ing appellant  objected  and  preserved  an  ez> 
ception. 

At  the  conclusion  of  the  evidence,  the  court 
peremptorily  instniGted,  over  the  objection 
and  proper  exception  of  aK>ellailt,  that 
^lant  was  not  aitltled  to  recover  on  his 
cross-complaint,  and  directed  the  Jury  to  rfr- 
tarn  a  verdict  for  appellee  upon  his  eomplalnl; 
for  tbe  assigned  reascm  that  the  undisputed 
evidence  reflected  that  appellant  first  breach- 
-ed^ttiA  contract  1^  failing  to  pay  for  goods  be 


bad  received  wtttiln  60  days  after  receiving 
,same,  and,  for  that  reason,  was  not  1b  a  posi- 
tion to  demand  a  shipment  of  the  balance  of 

the  goods,  and  therefore  not  entitled  to  dam- 
ages for  the  failure  of  appellee  -to  ship  them. 

[1]  Appellant  cont«ids  that  the  court  erred 
in  giving  the  peremptory  Instractioo,  because, 
accordii^  to  his  version,  the  contract  was  not 
severable,  and  the  evidence  was  not  undisput- 
ed that  appellee  should  pay  the  amount  of 
each  shipment  within  60  days  after  received 
by  appellant.  While  appellant  testified  both 
wAys  as  to  when  the  payment  on  the  ship- 
ment of  shoes  received  by  him  on  March  14th, 
May  18th,  and  June  16th,  became  due,  whai 
pressed  on  cross-examination,  he  admitted 
that  the  payment  for  tbe  shipment  he  receiv- 
ed on  March  14th  fell  due  on  May  14th,  and 
that  paymoit  for  the  shipment  be  received 
on  May  18th  fell  dne  on  July  18th.  After 
making  such  an  fldmlsErlon,  it  does  not  lie  in 
appellant's  mouth  to  say  the  evidence  is  dis- 
puted upon  that  point.  Appellant  also  stared 
In  his  evidence  that  his  reason  for  refusing 
to  pay  for  the  first  two  bills  of  shoes  receiv- 
ed by  him  was  because  he  concluded  appellee 
was  not  going  to  carry  out  his  contract  ac- 
cording to  agreenfent.  Under  the  rule  an- 
nounced in  Harris  Lumber  Go.  v.  Wheeler 
Lumber  Co.,  88  Ark.  491. 116  S.  W.  168,  tbe 
contract  In  ttie  taiatant  cas^  as  refiecfeed  by 
tile  evidence,  was  severable.  Undo-  the  un- 
disputed evldmce  In  the  Instant  case,  as  we 
view  It,  appellant  committed  the  first  breadi 
of  the  contract,  and  continued  to  brracta  it 
unto  the  end  falling  to  pay  tiie  first  two 
Installments  of  the  parcbase  monegr  wlOiln 
tbe  proper  time  after  rec^vlng  tiie  two  ^p- 
ments  of  goods,  and,  being  himself  In  default, 
was  in  no  position  to  matataln  his  cnM»com- 
plalnt  This  court  said  In  tile  case  of  Harris 
Lumber  Co.  v.  Wheder  Lniuba-  Co.,  supra, 
that  (quoting  syltaU  8  and  4,  88  Ark.  491 
[llff  S.  W.  168]): 

"Where  a  vendee  in  a  contract  of  sale  will- 
fully refused  to  pay  an  installment  of  the  pur- 
chase money  when  due,  the  vendor  was  au- 
thorised to  resdnd  tbe  contract 

"A  vendee  who  is  liimself  in  default  in  faU- 
iD«  to  pay  an  instaliioent  of  the  purchase  mon- 
ey cannot  insist  upon  performance  by  the  ven- 
dor as  a  condition  precedent  to  his  perform- 
ance." 

[2]  Appellant  contends  that  he  camiot  be 
taeld  to  this  breadi  for  tbe  reason  that  It  was 
not  pleaded  In  tbe  answer  or  r^y  to  ttae 
cross-complaint.  The  evidence  as  to  tbe 
breach  was  introduced  by  appellee  witbont 
objection  on  tbe  part  of  appellant.  It  was 
within  th«-  dJseretlM  of  the  court  tfi  allow 
the  ln«acta  to  be  pleaded  and  to  treat  tbe 
pleadings  as  amended  to  conform  to  On  evi- 
dence. Ai^Uant  did  not  plead  surprise  at 
tbe  new  Issue  Injected  by  tbe  evidence  and 
ask  for  time  to  meet  It  Uaviog  acquiesced 
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Su  the  Isme  and  dsCermliwtitm  thereof,  he 
cannot  complain  for  13ia  first  time  in  tbe  Sd- 
preme  Court. 

[1]  Appellant  contends  t3iat  Uie  court  en- 
ed  In  refusing  to  admit  tlie  letter  of  July  2SQi 
in  evidence.  The  letter  waa  an  order  to  ship 
oot  Uie  balance  of  tbe  goods,  and  Its  ex<du- 
tfon  conld  not  prejudice  antellant,  benanM  he 
was  In  default  in  the  payment  of  the  purchase 
nxmey  cai  tbe  orders  theretofore  received, 
and  was  tiierefoxe  not  In  a  position  to  Insist 
upon  tlie  performance  of  the  contract  by  the 
vendor. 

No  error  appearing,  tbe  judgment  la  af- 
firmed. 


MeCOOL  V.  STATE.  (Ntt.  126.) 
(Snpreme  Court  of  Arkaosai.  Sept  26»  VtSl.) 

1.  CoastleB  <»=3l02— Isdlctmeat  (Aarglng  sx- 
treaftsrer  with  refusal  to  pay  fDBd»  to  suo- 
oesBor  held  to  sufflcdefttly  describe  fusds. 

In  prosecution  of  former  coun^  treasurer 
tme  rcfasal  to  pay  over  to  his  successor  the 
pablic  funds  of  the  county  in  violation  of  Craw- 
ford ft  Moses*  Dis.  If  2832,  2835,  2836,  de- 
scription of  tbe  funds  withheld  as  "public  funds 
of  Grant  coaoty"  Md  a  suAtlsnt  classifica- 
tion of  tbe  psrlicnlT  fond. 

2.  Cosntles  ^t02— General  desoriptloa  of 
foods  withheld  by  ex-offloer  safllciest. 

In  prosecution  of  an  ex-officer  for  witb- 
holdinr  public  fundi  from  Us  aueecssor  ouder 
Crawford  &  Moses'  Dig.  ||  2832,  2885.  2836. 
ladlctBMnt  need  not  puticnlarly  describe  the 
kind  or  denomination,  date  or  number  of  tbe 
funds  failed  or  omitted  to  be  paid  over  to  ttie 
■accessor,  but  a  description  in  general  terms  is 
necessary,  and  it  must  appear  from  tbe  de- 
Bcription  what  funds  were  intended— whether 
county  funds,  municipal  funds,  school  funds, 
etc. 

8.  Counties  «s>l02— ladlotmest  oharglsg  sx- 
ooKBty  treasarer  with  wHMioMlng  fnds 
from  sacoessor  held  defeotlve. 

In  prosecution  of  ex-county  treasurer  for 
withholding  county  funds  from  his  successor 
in  violation  of  Crawford  &  Moses*  Dig.  8j  2832, 

2835,  2838,  indictment  AcW  fatally  defective 
for  failure  to  allege  that  county  funds  were  in 
defendant's  possession  or  under  his  control  at 
the  time  when  Us  term  of  office  exiHred. 

4.  CeHtlsa  «=>I02— County   trsasursr  who 
misappropriates  funds  should  lie  prosecuted 
for  misappropriation  and  embezzlement,  and 
not  for  withholding  funds  from  successor. 
An  ex-county  treasurer  who  misappropriat- 
ed funds  before  the  expiration  of  bis  term  of 
office  should  be  indicted  for  misappropriation 
or  embezsleraent  of  such  funds,  and  not  for 
faflure  or  omission  to  pay  them  over  to  his 
saccessoT  at  expiration  of  the  term  of  bis  of- 
fice, under  Crawford  &  Moses'  Dig.  SS  2832, 

2836,  2836. 
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fS.  Coastlee  «s»i02— Treasarer  oannot  Iw 
proseoMted  for  wIthheldlnB  fnn  suoooeser 
fasds  stolea  Irvm  him  or  InsMontly  lost. 

Gonnt?  treasarer,  if  robbed  of  county  funds, 
or  if  funds  are  innocently  lost  in  some  other 
way,  cannot  be  prosecuted  for  Withholding 
funds  from  successor  under  Onwford  ft 
Moses^  Dig.  ii  2832,  2886^  2696. 

Appeal  from  Olreriit  Court  Grant  Connty; 
W.  H.  Svans,  Jtidge. 

B.  B.  McCool  was  convicted  of  willfully 
failing,  neglecting,  and  refusing  to  pay  over 
to  bis  suceeasor  in  office  public  funds,  and 
be  appeals.  Keveraed  and  remanded,  with 
directions. 

D.  B.  Waddell  and  B.  B.  Posey,  both  of 
Sbertdan,  and  W.  B.  Broos^  of  Benton,  fior 
aniellant. 

J.  S.  Utley,  At^.  Gen.,  and  Slbert  Godwin 
and  W.  T.  Hammock,  Amt  Attya.  Gat,  tor 
the  State. 

HUMPBBBIYS,  X  Appelant,  ex-treanir> 
er  of  Grant  comity,  was  Indicted,  trted.  and 
cooTlcCed  In  the  Grant  drcolt  conrt  for  wlU- 
fuUy  falling,  ne^ecting,  and  refusing  to  pay 
over  to  his  suecesaor  In  ^fioe  $7,4(H.M  of  the 
putfUe  funds  of  Grant  ooon^.  tala  penalty 
therefor  being  assessed  at  5  yeua'  Im- 
prisonment In  tbe  state  penitentiary.  Xhe 
indictment  omitting  the  capthm  and  signa- 
ture, la  as  follows: 

"The  grand  jory  of  Grant  couo^,  in  the 
name  and  by  the  anthority  of  the  state  of  Ar- 
kansas, accuse  B.  B.  McCool  of  tbe  crime  of 
failing  to  pay  over  pul>Iic  funds  to  his  suc- 
cessor in  office  ss  county  treasurer,  committed 
as  follows,  to  wit:  The  said  E.  B.  McCool  in 
the  county  and  state  aforesaid,  on  tbe  1st  day 
of  January,  A.  D.  1919,  after  having  served 
and  been  the  duly  elected  and  legally  Qualified 
and  acting  county  treasurer  of  Grant  coanty^ 
Ark.,  for  three  saccessive  terms  of  office  im- 
mediately before  tbe  said  1st  day  ^  Jamtaiy, 
Iftl^  and  during  that  time  bad  tbe  care,  cus- 
tody, possession,  sod  contr«ri.  of  the  public 
funds  of  said  Grant  county  in  said  state  of 
Arkansas,  and  that  on  the  1st  day  of  January, 
1919,  W,  D.  Mathews,  after  being  legally  elect- 
ed and  qualified  as  the  successor  in  office  as 
connty  treasurer  of  the  said  E.  B.  McCool,  and 
having  legal  aothority  to  receive  from  B.  B. 
McOool  all  public  funds  belonging  to  Grant 
county  which  had  been  placed  in  the  hands  and 
possesion  of  the  said  B.  B.  HcCool  as  county 
treasurer,  and  after  proper  demand,  that  the 
said  B.  E.  McCool  did  unlawfully  and  feloni- 
ously fail,  neglect,  and  refuse,  and  did  willfully 
fail,  neglect,  and  refuse  to  pay  over  to  the  aald 
W.  D.  Mathews,  as  bin  successor  In  office, 
$7,404.04  of  the  public  funds  of  Grant  connty, 
which  had  during  his  administration  of  said- 
office  come  into  his  hands  and  possession  aa 
county  treasarer,  and  which  he  bad  not  lawfully 
paid  out  tor  the  uses  and  purposes  for  -which 
tbey  were  collected  and  placed  in  his  bands  and 
poBsession,  but  that  the  said  B.  E.  McCool  did 
unlawfully  and  felonionely  misappropriate  and 
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embezde  the  laU  pobUc  fands  ab6T«  men- 
lioncd  asaimt  the  peace  and  dignity  of  the 
state  of  Arkviaaa." 

Appellant  demurred  to  the  lodlctment  up- 
on  Uke  followlof  sronnds: 

(1)  '"Fhat  the  statements  of  facta  alleged 
in  the  indictment  do  not  constitate  a  public  of- 
fense." 

(2)  "That  if  the  indictment  does  eharso  facts 
which  coQBtitute  a  public  offeni^  It  charges 
more  than  one  public  offense. " 

(S)  "That  the  indictment  does  not  contain 
a  statement  of  facts  constituting  an  offense  in 
orffinarj  and  conciBe  language  to  soeh  manner 
as  to  enable  a  person  of  common  nnderstaiid- 
Ing  to  know  what  is  intended." 

The  court  OTerniled  the  demnrrOT,  holding 
that  only  one  offense  was  charged  In  the  In- 
dictment, to  wit:  Willfully  falling,  neglec^ 
ing,  and  refusing  to  pay  over  public  fnnds  of 
Grant  county  to  appellant's  successor  in  office, 
and  also  holding  that  the  Indictment  properly 
alleged  all  the  essentials  of  the  crime  charged 
as  epedfled  In  sections  2832,  2836.  and  2886 
of  Crawford  ft  Moses'  Digest,  under  which 
the  Indictment  was  drawn.  Kxceptions  were 
properly  saTed,  and  one  purpose  of  this  ap- 
peal is  to  <AaIleDge  the  raling  of  the  court  as 
to  the  safBdency  of  the  Indictment  In  clutrg- 
Ing  8  willful  fiiUnre  to  pay  over  public  funds 
to  appellant's  snocesaw  in  office.  Wblle  the 
statutes  r^erred  to  authorize  fAarges  <^ 
either  tfabeazlement  of  or  a  wlllfnl  failure  to 
pay  over  public  funds  the  Attorney  General 
ccMicedes  that  the  Indictment  In  question  does 
not  attempt  to  charge  embenlement  of  pub- 
lic funds,  and,  after  a  careful  readinc  of  It, 
we  agree  with  him  in  this  regard. 

[1, 1]  The  sole  question,  therefore  aa  to 
the  suffldency  of  the  Indictment  Is  whntber  it 
contains  the  necessary  essentials  to  charge  a 
willful  failure  m  omission  to  pay  over  pub- 
lic funds  of  Grant  county  to  appellant's  sue* 
osBsor  In  office.  Appellant  contends  that  the 
Indictment  is  fatally  dafsctlTe  for  falling  to 
describe  the  kind  of  public  funds  withheld. 
A  particular  description  of  the  kind  or  de- 
nomination, date  or  number  of  tlie  funds 
failed  or  omitted  to  be  paid  over  to  the  suo- 
oessor  In  office  by  a  retiring  offlcec  Is  not 
necessary,  but  a  description  In  general  terms 
is  necessary  under  the  proTlslms  of  sectloa 
2836  of  C^wford  ft  Mosetf  Dl^t  It  must 
appear  from  the  description  what  funds  were 
intended — whether  county  funds,  municipal 
funds,  school  funds,  etc  The  description  of 
the  funds  in  this  Indictment  Is  insufficient  as 
to  all  funds  except  the  county  funds.  We 
think  the  designation  In  the  indictment,  "pub* 
lie  funds  of  Grant  county,"  necessarily  means 
"county  fonds,"  and  is  a  sufficient  claiflsifica- 
tlon  of  that  particular  fund. 

[S,  4]  The  indictment,  however,  Is  fatally  | 
defective  in  another  respect.  It  Is  not  alleged 
that  any  county  funds  were  In  the  possessloa 


or  under  the  control  of  apfidlant  at  One  time 
his  term  of  office  expired.  Tbe  gist  of  the 
charge  under  the  statute  is  a  wlUful  failure 
to  pay  over  public  funds  under  any  dassiflca- 
tion  In  the  possession  or  under  the  control 
of  tbe  retiring  officer.  If  the  retiring  officer 
bad  misappropriated  the  funds  before  the  ex- 
piration of  his  term  of  office  he  should  have 
been  Indicted  for  misappropriation  or  em- 
bezzlement of  such  funds,  and  not  for  a  fail- 
ure or  omission  to  pay  them  over  at  the  ex- 
piration of  the  term  of  his  office. 

[S]  So.  also,  under  the  statutes  made  the 
basis  of  this  Indictment,  an  ex-officer  could 
not  be  prosecuted  criminally  If  robbed  of  the 
funds,  or  if  the  funds  were  Innocently  lost 
In  some  other  way.  In  construing  section 
2832  of  Crawford  ft  Moses*,  Digest,  open 
which  this  Indictment  was  founded,  this 
court  said,  in  the  case  of  Davis  v.  State,  80 
Ark.  $10  (B7  8.  W.  M),  that  (quoting  the 
second  syllabo^— 

"An  Indictment  of  a  coonty  treasurer  for 
failure  to  pay  over  public  funds  to  his  snc- 
cesBor  in  office,  wbidi  alleges  that  on  a  certain 
date  be  had  funds  belonging  to  a  school  dis- 
trict, and  that  on  a  subsequent  date  when  his 
term  expired  he  failed  to  pay  over  such  funds 
to  his  successor.  Is  detective  in  failing  to  state 
that  he  had  such  funds  when  his  tbrm  exj^red." 

Under  On  rale  announoed  In  that  mm,  the 
donnrrer  to  Oils  Indictment  should  hare  been 
sustained.  In  this  view  of  the  case.  It  Is  un- 
necessary to  discoBS  whether  the  evidence  was 
suffldoit  to  sustain  the  vwdlct  or  the  allegsd 
emns  In  giving,  retnslng,  and  hmhII  lying  la- 
stroctions. 

For  the  error  Indicated,  tbe  Jodgment  Is 
reversed  and  the  cause  remanded,  with  di- 
rections to  sustain  the  demurrer  to  tbe  In- 
dlctmoit 


WINSTON  V.  STATE,    (Mo.  117.) 
(Supreme  Ooott  of  Arkansas.  Sept.  26, 1921.> 

1.  Crimrsal  law  «=3«44(l)-4>ealaratlDss  of 
law  is  charge  treated  ai  separate  lastrae- 
tleas,  thoagh  aot  separately  aaaibered. 

The  declarations  of  law  in  the  charge  te 
the  Jury,  though  not  separately  numbered,  must 
be  treated  as  separate  instmctiona  on  objec- 
tion "to  each  and  every  instruction  givea  by 
the  court  on  its  own  motion." 

2.  latoxloatlsg  muors  ^223(3) —Oafsaiaa^ 
indicted  for  naaufaotare  «f  urbfsky,  eanaet 
be  ooRvioted  on  proof  that  the  liqaer  was  net 

whisky. 

Defendant,  indicted  for  unlawfully  manu- 
facturing "whisky,"  could  not  be  convicted  on 
proof  that  he  had  manufactured  Intoxicating 
liquor  other  than  whisky. 

Appeal  from  Circuit  Conit,  Faulkner  Coun- 
ty; Geo.  W.  Clark,  Judge; 
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Cheater  Winston  was  eoaricted  of  unlaw- 
folly  mannfacturiDg  wblaky,  and  lie  mffpeeis. 
Reversed  and  remauded. 

J.  Wenddl  Henry  and  P.  H.  Prlncei  both 
of  Otmway,  Cor  appellant 

J.  6.  Ctlv,  Atty.  Gen.,  and  BIbeit  Godwin 
and  W.  T.  Hammock,  Aart.  Atty.  Gen^  for 
tbe  State. 

WOOD,  J.  This  is  an  appeal  from  a  Judg- 
ment of  conrictlon  on  an  Indictment  which 
charged  that  tbe  appellant  "unlawfully  and 
feloniously  did  manufacture  and  unlawfully 
and  felonious  was  Interested  In  the  man- 
nfacturlng  of  one  pint)  of  alcoholic,  ardent, 
Tlnons,  and  Intoxicating  spirits,  commonly 
called  'whisky.'"  Tbe  appellant  denied  that 
be  bad  manufactured  any  whisky.  There 
was  testimony  from  which  tbe  Jury  might 
have  found  that  tbe  appellant  had  manu- 
factured whisky.  There  was  also  testimony 
from  which  the  Jury  might  have  fo^d  that 
Hie  appellant  was  engaged  in  the  manufac- 
ture of  "chodc  beer,*"  and  not  whisky. 

Tbe  conrti  gave  one  instruction,  which  con- 
tained several  Independent  propositions  of 
law  In  separate  paragraphs,  but  tbe  para- 
graphs were  not  numbered.  In  one  of  the 
paragraphs  the  court  instructed  tbe  Jury  in 
part  as  follows: 

'The  material  allegatioDi  In  the  indictment 
are  that  the  accused,  within  three  rears,  and 
in  Faulkner  county.  Ark.,  before  tbe  return  of 
this  Indictment,  unlawfully  and  felonioasly  man- 
nfactnred  alcoholic,  ardent,  vinous,  and  intoxi- 
cating liquors.  To  this  indictment,  defendant 
pleads  not  guilty,  and  that  casta  the  burden  up- 
on the  state  o(  proving  same  beyond  a  reason* 
able  donbL  If  yoa  find  from  the  evidence  in 
tills  ease  that  tbe  defendant  did  manufacture 
any  intoxlcatbig  liquor  ased  and  drunk  as  a 
bevarage— whether  It  contained  100  per  cent,  or 
one  per  cent,  is  immaterial  under  this  statute- 
he  would  be  guilty  td  violating  this  law." 

[1]  The  appellant  objected  "to  each  and 
every  Instruction  given  by  tbe  court  on  its 
own  motion."  The  court  overruled  the  ob- 
jection, to  which  ruling  the  appellant  ex- 
cepted. The  objection  was  nob  en  grosse, 
but  was  to  "each"  Instruction  or  declaration 
of  law  that  the  court  gave.  Although  the 
several  declarations  of  law  were  not  sepa- 
rately numbered,  yet  each  one  of  these  dedar- 
atloDS,  which  w«e  Independent  and  different 
in  meaning,  must  be  treated  as  a  separate 
tnstruotlon. 

[1}  The  t^m  "whisky"  in  the  indictment 
was  descriptive  of  the  offense^  and  id  was 
iBcombent  on  the  state  to  prove  the  charge 
of  manufacturing  "whisky"  as  alleged. 
Carleton  v.  State,  129  Ark.  361,  196  S.  W. 
124,  and  cases  there  cited.  See,  also,  Shuf- 
fleld  T.  State,  141  Ark.  276,  216  B.  W.  695. 
Bat,  under  the  instruction  given  by  the 
court,  the  Jury  was  authorized  to  find  the 
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appellant  guilty  If  th^  found  that  he  "un- 
lawfully and  feloniously  manufactured  al- 
coholic, ardent,  vinous,  and  intoxicating 
liquors  used  and  drunk  as  a  beverage" 
whether  such  liquor  was  whisky  or  not 
In  other  words,  the  jury  was  authorized 
to  find,  and  under  the  testimony  'may  have- 
found,  that  tiie  appellant  manufactured  In- 
toxicating liquor  called  "ehoefc  beW  to  be 
used  and  drunk  as  a  beveraga  The  Instruc- 
tion was  erroneous. 

We  do  not  discuss  other  asslgnmCTts  of 
error,  because  they  may  not  arise  on  another 
trial.  For  the  error  of  the  court  as  Indicat- 
ed, the  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trlaL 


MeCABE  V.  STATE.    (No.  113.) 
(Snprtme  Oonrt  of  Arkansas.  Sapt  2B,  19l2L) 

1.  Isdletneiit  asd  Isfonsatlos  «=3l89(8)— De- 
fendant may  be  oonvicted  usder  indictment 
ohsrfllSB  malMsin  henbide  thosik  klUlsg 
was  dOBs  Is  eonmlttliig  a  Moay. 

An  indictment  chai^ng  malicious  homtdde 
does  not  include  murder  comoiitted  in  tbe  per- 
petration of  or  in  the  attempt  to  perpetrate  one 
of  tbe  felrailes  mentioned  In  Crawford  ft  Moses' 
Dig.  {  2343,  unless  the  element  of  mali<»  afore- 
thought Is  present  in  the  ■  commission  of  the 
crime,  but  under  such  an  indictment  t^ere  can 
be  a  conviction  for  homicide  committed  in  tbe 
perpetration  of  or  in  the  attempt  to  perpetrate 
a  felony  if  the  kHUng  was  done  with  malice 
aforethought 

2.  Homielda  «e9260— Wbetker  kllliag  was  dens 
with  ■alien  afemthought  Is  teoerally  for  the 

Jnry., 

In  a  prosecution  for  first  degree  murder  un- 
der Crawford  &  Moses*  I>ig.  {  2343,  the  ques- 
tion of  whether  tbe  killing  was  done  with  malice 
aforethought  Is  general^  for  the  jury,  even 
though  the  killing  was  done  in  the  perpetra- 
tion of  or  in  tbe  attempt  to  perpetrate  another 
felony  of  the  kind  mentioned  In  such  statute. 

3.  Criminal  law  «=»4I9,  420(10),  424(3)  — 
Statements  of  eodefendant,  made  in  dafead- 
ant's  absence  after  commission  of  offense,  not 
admissible. 

In  prosecution  for  murder,  the  admission 
of  statements  made  by  one  who  bad  been  joint- 
ly indicted  with  defendant  for  the  killing  of  the 
deceased  made  In  the  absence  of  tbe  defendant 
after  tbe  commission  of  the  crime,  held  reversi- 
ble error,  and  such  was  hearsay. 

4.  Criminal  law  ^^59(5)  —  Persona  who  are 
present  aiding  and  abetting  In  commlsslos  of 
orlme  are  "principals,"  and  not  "aooeasorles." 

Under  Crawford  &  Moses*  Dig.  |  2311.  per- 
sons who  sre  present  aiding  and  abetting  in 
the  commiBsiOD  of  a  crime  are  principal  of- 
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fenderf,  and  not  "fteccsaories,"  and  iniut  be 
fodlpted  aod  conrlcted  M  "principals." 

[Bd.  Note.— For  otber  defiDltfoni,  aee  Words 
moA  Phrases,  First  nd  Seoond  Series,  Aeees- 
■orj;  Principal.] 

5.  Criminal  law  «s»80,  424(3)-4^Rfee«fon«  of 
prlnoipal  admleslble  agalast  accessory  to  es- 
tablish oommlssloB  of  erime;  aots  of  oopar- 
tldpaMt  after  orimo^  la  defeadaara  aAseoce, 
iBadaleslble. 
Under  an  indictment  for  being  an  accessory 
to  a  crime,  any  evidence  admissible  apon  the 
trial  of  the  principal  Indnding  confesaioDS  is 
aihniseible  against  the  accessory  for  the  par- 
pose  of  establishing  the  commiasion  of  the 
crime  by  the  prindpal,  bnt  where  a  person  la 
diarced  as  principal  the  acts  and  declarations 
of  a  Gopartidpant  In  Ua  abaence,  and  after  the 
conaummatlon  of  the  offense,  are  not  admis- 
sible. 

Appeal  from  Oircnlt  Court,  Sebastian 
County;  John  Brizzolara,  Judges 

Tbomas  McCabe  waa  convicted  of  nmrder 
In  tbe  second  degree,  and  be  at^>ealB.  Be* 
raaed  and  remanded. 

Jobn  B.  Hlner,  of  Ft  Smith,  for  appellant 
J.  S.  Utiey,  AttT.         and  Elbnt  Godwin 

and  W.  T.  Hammock,  Ant  Attja.  Oen^  for 

tbeSUte. 

McCUTXOCH,  C.  J.  Appellant  was  Jolnfly 
indicted  with  one  Willard  Jones  for  the 
crime  of  murder  In  tbe  first  degree,  alleged  to 
have  been  committed  by  killing  Bobert 
Conch.  On  a  severance,  app^ant  was  tried 
•eparately,  and  waa  cmTlcted  of  mnrder  In 
the  second  degree. 

The  evidence  adduced  by  the  state  tended 
to  show  that,  while  appellnnt  and  Couch 
were  walking  through  the  railroad  yards  at 
Ft  Smith  one  night  about  9:30  o'clock.  In 
December,  1920,  Couch  was  shot  and  killed 
by  Wlllard  Jones  In  an  attentpt  to  rob  Couch. 
The  theory  of  the  state  la  that  appellant  and 
Jones  had  formed  a  conspiracy  between  tbem 
to  kin  Couch,  and  that  appellant  was  present 
when  Jones  committed  the  homicide. 

It  Is  not  cbai^d  In  tbe  Indictment  that  the 
homicide  was  committed  "In  the  perpetration 
of  or  in  the  attempt  to  perpetrate  arson,  rape, 
robbery,  burglary  or  larceny,"  but  It  Is  charg- 
ed that  the  killing  was  done  by  Jones  and  ap- 
pellant "unlawfully,  willfully,  feloniously 
and  with  malice  aforethought  and  with  delib- 
eration and  premeditation."  The  statute  de- 
fines murder  In  the  first  d^ree  to  be  htmi- 
dde— 

'  Vhlch  shall  be  perpetrated  by  means  of  poison, 
or  by  lying  In  wait  or  by  any  other  kind  of 
willful,  deliberate,  malldous,  and  premeditated 
UUing,  or  which  shall  be  committed  In  tlie  per- 
petration of  or  In  the  attempt  to  perpetrate, 
arson,  rape,  burglary,  robbery  or  larceny." 
Crawford  ft  Moses'  Digest,  S  2343. 


(Aik. 

[1,t]  An  Indlctmoit  diarglng  maUctons 
hranidde  does  not  include  murder  committed 
in  the  perpetration  of  or  In  tbe  attanpt  to 
perpetrate  one  of  tbe  felonies  mentioned  In 
the  statute,  unless  the  element  of  nallce 
aforethought  is  present  In  the  commission  of 
the  crime;  but' under  such  an  indictment 
there  can  be  a  conviction  for  homicide  com- 
mitted in  the  perpetration  of  or  In  the  at- 
tempt to  perpetrate  a  felony  if  the  killing 
was  done  with  malice  aforethought  Bay- 
bum  V.  state,  69  Ark.  177,  03  S.  W,.  356. 
Malice  might  exist  In  the  connnlsdon  of  the 
homlcltle,  even  ttough  the  primary  purpose 
of  the  offender  Is  to  commit  another  fielcmy, 
and  It  is  generally  a  question  for  the  Jury  to 
detmnlne  whethv  or  not  the  (slme  waa  cnn- 
nritted  with  malice  aforettoi^t  even  Qtough 
It  was  done  In  the  perpetratiMi  of  In  the 
attempt  to  perpetrate  ano1h«  felony  of  the 
kind  mentioned  in  the  atatute. 

[3]  After  ai^llant  was  arrested  he  point- 
ed out  iFfmes  to  the  ctfDcers  as  the  man  who 
had  shot  Couch,  and  tHe  court  permitted  tbe 
officer  to  testify  concerning  statements 
made  by  Jones  In  appellant's  absence  and  aft- 
er Jones  had  been  arrested.  Tbe  statements 
of  Jones  to  the  officer,  according  to  the  lat- 
ter's  testimony,  were  very  damaging  to  appd- 
lant  and,  If  the  testimony  was  Inadmlsslbte, 
tbe  ruling  of  the  court  in  allowing  It  to  be 
Introduced  necessarily  calls  for  a  reversal  of 
tbe  judgment  We  are  dearly  of  the  opinion 
that  the  testimony  Is  Inadmissible,  for  at 
most  It  related  only  to  tbe  statements  of  a 
coconspirator  In  the  absence  at  appelant  aft- 
er the  consummation  of  the  act  vts 
mere  hearsay. 

[4,  6]  Appellant  waa  indicted  as  a  prlnd- 
pal,  and  not  as  an  accessory,  and  It  was  there- 
fore not  c<mipetent  for  the  state  to  ^ore 
appdlan^s  parttdpation  In  Ihe  crlose  tfj 
Jones'  admisMons  made  In  appdlant^  ab- 
sence; Under  our  statutes  persons  who  are 
present  aiding  and  abetting  In  tbe  comnrila- 
AoD  of  a  crime  are  principal  offenders,  and 
not  accessories,  and  must  be  Indicted  and 
convicted  as  prlndpals.  Crawford  ft  Mose^ 
Digest  t  2311.  Under  an  Indictment  for  be- 
ing an  accessory  to  a  crime,  any  evidence  ad- 
missible upon  the  trial  of  the  prlndpal,  in- 
cluding confessions,  is  admissible  against  the 
accessory,  for  tbe  purpose  of  establishing  the 
commission  of  tbe  crime  by  the  principal.  16 
Corpus  Juris,  669.  But  where  a  [>er8(m  Is 
charged  as  prlndpal  in  the  comnrisalon  of  a 
crime,  the  acts  and  dedarations  of  a  ccqiar 
ticipant  In  his  absence  and  after  the  consara- 
matHon  of  the  .offense  are  not  admiaaible 
The  distinction  is  pointed  out  In  the  dedsioo 
under  a  similar  statute  In  the  case  of  State 
T.  Bogue,  62  Kan.  79.  34  Pac.  410.  It  la  a 
well-settled  prlndple  in  the  law  of  evidence 
that  acts  and  declarations  of  a  coconsplnitor 
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are  inadmissible  against  anotber  In  0ie  lat* 
ter'a  absence  and  after  the  consummation  of 
the  conspiratorial  act. 

E^r  ti>e  error  of  the  court  in  Improperly 
adndttliv  the  testtraony  of  the  witnees  «ott- 
cetnlng  statements  of  Jones  in  the  ab^ce  of 
appellant,  the  Jadgment  is  rererBed,  and  the 
cause  remanded  for  a  nev  trlaL 


LEAKE  V.  STATE.   (No.  120.) 
(Supreme  Court  of  Arkansas.  S^t.  2^  1821.) 

1.  Criminal  law  <9=:3402(l)-<Los»  of  alleged 
forged  Instrument  must  ba  proved  before  ad- 
mission of  parol  testimony  as  to  contents. 

In  prosecution  for  uttering  a  forged  isstru- 
meut,  tbe  loss  or  destruction  of  Uie  alleged 
forged  lustmment  must  be  prored  before  the 
admission  of  oral  testimony  as  to  its  contents. 

2.  Criminal  law  «c=>402(l)— Safficlenoy  of 
foundation  for  admission  of  parol  testlmoi^ 
as  to  contents  of  lost  lastramsnt  a  questloa 
for  trial  court. 

The  sufficiency  of  evidence  as  to  the  loss 
or  destruction  of  alleged  forged  instrument,  of- 
fered as  a  foundation  for  the  introduction  of 
parol  testimony  as  to  the  contents  of  the  In- 
strument, is  a  question  for  the  trial  court. 

3.  Criming  taw  «=9l  158(4)— Testimony  offered 
as  foundation  for  introduetlos  of  parol  tes- 
timony as  to  contents  of  lost  lastmmeiit  r»> 
viewable  on  appeal. 

The  testimony  as  to  the  loss  or  destruction 
of  an  iuBtriimentr  offered  as  the  foundation  for 
the  introduction  of  parol  evideoce  as  to  its 
contents,  ts  subject  to  Teview  on  sppesl. 

4.  Criminal  law  &=3402( I)— Prosecution  must 
show  diligence  In  seanA  for  lost  Instromeat 
to  warrant  admission  of  oral  testimosy  as 

to  oontsnts. 
In  prosecution  for  uttering  a  forged  instru- 
ment, tiie  prosecution  as  a  foundation  for  oral 
testimony  as  to  contents  of  snch  inatrament 
most  flhow  that  a  diligent  search  has  been 
mads  where  it  was  most  likely  to  be  found, 
and  that  the  prosecuting  attorney  has  In  good 
foltb  exbaoBted  in  a  reasonable  degree  all  the 
accessible  sonrees  of  information  Which  the 
nature  of  the  case  would  naturally  suggest. 

5.  Criminal  law  ^402(1)— Foundation  for 
admission  of  parol  testimony  as  to  contents 
of  alleged  forged  Instrument  held  sufficient. 

In  prosecution  for  uttering  a  forged  order, 
CTidence  that  a  thorough  search  was  made  for 
the  order  at  the  clerk's  office  that  outgoing 
prosecuting  attorney  was  consulted  as  to  where 
It  might  be  found,  and  that  a  diligent  search 
had  been  made  and  considerable  money  expend- 
ed without  success,  Md  snfficient  foundation 
for  admissiDn  of  parol  testimony  as  to  its  con- 
tents; It  being  sufficient  that  all  sources  of 
information  suggested  by  the  nature  of  the  case 
have  been  in  good  faith  exhausted. 


6.  Criminal  law  «3s402(l)— Testimony  as  to 
iMsiries  of  former  proseoatlng  attem^  aa 
to  whereabouts  of  lost  Instrument  admissible. 

In  prosecution  for  uttering  a  forged  instru- 
ment which  had  been  in  the  hands  ol  the  for- 
mer prosecuting  attorney,  but  had  disappeared 
at  the  time  of  the  trial,  the  prosecuting  attor- 
ney was  properly  permitted  to  testify  that  he 
had  made  inquiries  of  such  former  prosecuting 
attorney  as  to  the  whereabouts  of  the  Instm- 
ment. 

A[^al  from  Circuit  Court,  Onacblta  Gonn- 
ty ;  Geo.  R.  Haynle,  Judge. 

Hnby  Leake  was  convicted  of  uttering  a 
fbrged  Instrument,  and  appeals.  Affirmed. 

Powell  &  Smead,  of  Camden,  for  appellaat 
J.  S.  Utley.  Atty.  Gen.,  and  Albert  God- 
win and  W.  T.  Hammock,  Asst.  Attya.  Geo., 
for  the  State. 

HART,  J.  Huby  Leake  prosecutes  this 
appeal  to  reverse  a  judgment  of  conTictlon 
against  blm  for  the  crime  of  uttering  a  forg- 
ed Instrument  The  Indictment  charges  the 
defendant  with  the  crime  of  uttering  a  forg- 
ed order  drawn  on  George  Gordon,  a  mer- 
chant of  Camden,  Ark.,  purporting  to  be 
signed  by  WIU  Blakely.  At  the  time  of  the 
trial  the  state  did  not  produce  the  tnstm* 
ment,  but  proved  its  contents  1^  George  Gor- 
don and  Will  Blakely,  and  also  proved  by 
them  tliat  the  defendant  uttered  the  forged 
order  In  Onacblta  county.  Ark.,  within  thr«e 
years  prior  to  the  finding  of  the  indictment 

As  a  foundation  for  the  admission  of  the 
testimony  of  George  Gordon  and  Will  Blake- 
ly as  to  the  contents  of  the  alleged  forged 
order,  the  state  proved  by  the  clerk  of  Oua- 
chita circuit  court  that  It  was  the  custom 
of  the  prosecuting  attorney  In  office,  at  Oie 
time  the  indictment  In  the  present  case  was 
retnmed,  to  pin  orders  such  as  the  one  In  the 
Instant  case  In  the  grand  ]ury  book,  and  th»t 
the  grand  jury  book  was  kept  in  the  office  of 
the  circntt  clerk;  that  the  circuit  clerk  made 
a  diligent  search  In  bis  office  for  the  grand 
jnry  book  and  the  order  In  qiie8ti(ni,  and  has 
not  been  able  to  find  It. 

The  present  prosecntiBg  attwney  testified 
that,  together  with  the  circuit  clerk,  he  made 
a  diligent  search  for  the  grand  jury  book 
and  the  alleged  fbrged  order ;  that  he  made 
a  special  trip  to  El  Dorado  to  See  the  prose* 
cuting  attorney  who  drew  the  Indictment, 
and  was  nnaUe  to  locate  the  grand  Jnry 
book  or  the  alleged  forged  order  after  "hav- 
Ing  made  a  diligent  search  for  the  game.  On 
cross-examination,  the  proeecntlng  attorney 
testified  that  he  searched  fairly  thoroaghly 
through  a  plunder  room  of  the  office  of  the 
attorneys  for  the  defendant  and  was  nnable 
to  find  anything  that  looked  like  the  grand 
jnry  book  or  the  alleged  forged  order  la 
Qoestion.  The  prosecuting  attorney  testified 
that  be  had  gone  to  considerable  expeinM^ 
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and  had  made  a  dlUsott  March  for  the  al- 
leged foi^ied  order,  and  had  been  unable  to 
find  the  same. 

[1-41  At  the  trial  the  defradant  made  ob- 
jections to  the  admission  of  the  testimony  of 
Oordon  and  Blakely  as  to  the  contents  of 
the  allied  forged  order  on  the  ground  that 
there  was  no  proof  of  diligent  search  or  of 
the  loss  or  de8tructl<m  of  the  original  The 
proof  of  loss  of  the  alleged  forged  order  be- 
ing a  matter  preHminary  to  the  admission  of 
the  oral  testimony  of  George  Gordon  and 
Will  Blakely  as  to  Its  contents,  the  question 
of  the  suffldency  of  the  evidence  was  for 
the  trial  court,  and  of  course  the  testimony 
offered  on  that  question  Is  subject  to  review 
on  appeal.  In  order  to  show  loss  of  the  al- 
leged instrument,  It  was  necessary  to  prove 
that  a  diligent  search  had  been  made  for  It 
where  It  was  most  likely  to  be  found.  There 
Is  no  general  rule  as  to  the  d^ee  of  dili- 
gence In  making  the  search;  but  the  prosecut- 
ing attorney  who  alleged  the  loss  was  ex- 
pected to  show— 

"that  he  has  Id  good  feith.  exhausted,  in  a  rea- 
sonable degree,  all  the  sources  of  information 
and  means  of  discovery  which  the  nature  of 
the  case  would  naturally  Buggest,  and  which 
were  accessihle  to  him."  Wilbum  v.  State, 
60  Ark.  141.  29  8.  W.  149  and  Simpson  &  Co. 
V.  Dall,  3  Wall.  (U.  S.)  460,  18  U  Bd.  266. 

In  the  Wilbum  Caae  the  court  Mid  tliat 
the  diligence  exercised  did  not  neasnre  up 
to  the  standard  laid  down  above.  In  that 
case  the  indictment  charged  tbe  detMidant 
with  fitisely  pretmdlng  that  he  was  the 
owner  of  a  certain  growing  crop  of  cotton 
and  com.  The  defendant  claimed  that  the 
court  erred  In  allowing  proof  of  the  eon- 
teoits  of  a  rent  note  executed  to  him,  on  the 
ground  that  the  loss  of  the  note  had  not  been 
mfUciently  established.  On  this  point  it  was 
shown  that  the  prosecuting  attorney  had. 
about  an  hour  before  the  trial,  goae  to  the 
persons,  supposed  to  have  the  rent  note  in 
their  possession  and  asked  them  to  make  a 
search  for  it  As  thorough  search  as  conld  be 
made  in  the  limited  time  was  made,  but  the 
witness  could  not  say  that  a  thorough  search 
had  been  made.  In  fact,  he  stated  that  the 
note  must  be  among  the  papers  of  tbe  firm, 
and  that  by  further  search  they  might  pos- 
sibly find  it 

[6]  In  the  present  case  a  thorough  seandi 
was  made  for  the  Instrument  in  tbe  clerk's 
office  where  papers  of  that  kind  were  usually 
kept  The  prosecuting  attorney  also  made 
a  special  trip  to  consult  with  the  outgoing 
prosecuting  attorney  as  to  the  place  where 
the  Instrument  might  be  found.  He  testi- 
fied that  he  made  a  diligent  search  and  went 
to  c(msldenU>le  expense  to  find  the  Instru- 
ment but  could  not  do  so.  As  we  have  al- 
ready Men.  reasonable  search  Is  sufficient 
alttioac^  It  does  not  appear  that  every  po» 


Bible  eean^  haa  been  made.  There  are  no 
circumstances  tending  to  show  in  the  re- 
motest degree  that  the  Instrument  haa  been 
dertgnedly  withheld.  All  sources  t>t  Inffmna- 
tion  and  means  of  discovery  which  tbe  na- 
ture of  the  cam  would  naturally  sagged 
were  in  good  faith  exhaaated  by  tbe  pro*- 
ecutlng  attorney  in  trying  to  find  the  allecad 
forged  instrument 

Under  the  facts  dlsdosed  by  the  record  we 
do  not  think  the  drcolt  court  abused  Its 
discretion  in  finding  that  the  Instrument  In 
question  had  been  lost  and  that  secondary 
evidence  of  Its  contents  was  admissible. 
Hence,  tbe  assignment  of  error  that  tbe  Judg- 
ment should  be  reversed  on  account  of  the 
admission  of  the  evidence  of  Gordon  and 
Blakely  as  to  the  contents  of  tbe  aliased 
forged  order  Is  not  well  taken. 

[I]  It  Is  also  Insisted  that  the  court  erred 
In  permitting  the  prosecuting  attorney  to 
testify  that  he  had  made  Inquiry  of  the  out- 
going proeecutlng  attorney  as  to  tbe  where- 
abouts of  the  Instrument  There  was  no 
error  In  the  action  of  the  court  In  this  re- 
spect. The  prosecuting  attorney  was  not  per- 
mitted to  testify  what  the  former  prosecut- 
ing attorney  said  to  him  about  the  instru- 
ment The  paper  had  been  In  the  hands  of 
tbe  former  prosecuting  attorney,  and  It  was 
perfectly  proper  for  tbe  prosecoting  attor- 
ney to  go  to  him,  state  the  loss,  and  ask  b!m 
where  he  should  look  for  It  It  was  Us 
duty  to  make  a  reasonable  search  for  the 
paper  in  all  places  where  it  was  likely  to 
be  found,  and  In  order  to  do  this  it  was  per- 
fectly proper  for  the  present  prosecuting  at- 
torney to  go  to  the  former  prosecuting  attoi^ 
ney,  and  asked  him  about  the  paper,  and 
where  he  would  be  likely  to  find  it 

No  other  assignments  of  error  are  urged 
to  reverse  the  Judgment  and,  finding  no  er- 
ror In  the  recOTd,  the  judgment  will  be  af- 
firmed. 


HESTER  V.  STATE.   (Nt.  121.) 

(Supreme  CJoort  of  Arkansas.  Sept  26,  1921.) 

1.  Crinlaal  law  «s»S07(S)— Raealnr  af  itoNa 
flood*  an  "ananpliee"  wItMa  mlo  nqalrtat 
oerrafcoratlaa  of  aoWMiiika  tMtfmaay. 

A  defendant  charged  with  burglary  cannot 
be  convicted  on  the  uncorroborated  testimony 
of  one  who  received  a  part  of  the  stolen  goods 
knowing  they  bad  been  stolen,  for  tbe  purpose 
of  helping  to  diq>OBe  of  them ;  snch  person  be- 
ing BD  accomplice  of  the  defendant 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Aceom- 
pUce.] 

2.  Crlmlaal  law  «»3e8(3)— Stateneat  of  de* 
fandast's  mother  oa  Aay  follewlafl  barflair 
flot  admissible  at  rs*  gsstm. 

In  a  burglary  proseeutiottt  t«atim<M(r  «a  t» 
a  statement  by  defradant^s  mother,  oa  Ot 
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day  fcAowi&f  tiu  idiftt  of  the  burglary,  that 
ih«  WM  1^  tb«  defendant  bad  been  home  on 
the  night  of  the  burglary,  Aeld  not  admissible; 
such  testimMiy  not  constitatlng  a  part  of  the 
rea  gests. 

AK^eal  from  Clrcalt  Oonrt,  Greene  Comi- 
ty; R.  B.  L.  JebnsQQ,  Judge. 

Bay  Hester  was  coavlcted  of  burglary,  and 
he  appeals.   KeTersed  and  remanded. 

3elt  Bratton  and  W.  W.  Bandy,  both  of 
Paragonld,  for  appellant 

J.  S.  Utley,  Atty.  Gen^  and  Elbert  Godwin 
and  W.  T.  HaauDOdc,  Aast  Attya  Gan^  for 
the  SUt& 

HABT.  J.  Bay  Hester  prosecates  this  ap- 
peal to  reverse  a  Judgment  of  conviction 
against  him  for  the  crime  of  burglary. 

The  first  asslgmDcnt  of  error  is  that  the 
court  erred  in  not  telling  the  Jury  that  Bill 
Woods  was  an  accomplice,  and  that  his  tes- 
timony required  corroboration  In  order  to 
convict  the  defendant 

Among  the  witnesses  for  the  state  were 
Walter  Cole.  BlU  Woods,  and  Gilbert  Splil- 
man.  Walter  Cole  and  Gilbert  Splllman 
testified  that  they.  In  company  with  Ray 
Hester,  broke  into  a  mercantile  establish- 
ment in  Paragould,  Greene  county,  Ark., 
in  April,  1^0,  in  the  nighttime  and  took 
therefrom  silk  shirts,  silk  hose,  shoes,  under- 
wear, collars  and  neckties  worth  between 
92,000  and  $3,000. 

waiter  Cole  testified  that  fhey  hid  the 
goods  under  a  certain  house  on  the  night  the 
-burglary  was  committed;  that  he  told  Bill 
Woods  about  the  burglary  before  the  goods 
were  divided;  that  he  also  talked  with  Bill 
^oods  about  the  burglary  after  the  goods 
had  t>een  divided;  that  Bill  Woods  agreed 
to  help  him  take  his  share  of  the  stolen  goods 
to  Oklahoma;  that  they  placed  the  stolen 
goods  in  grips,  and  that  he  and  Bill  Woods 
started  to  Oklahoma,  and  were  arrested  soon 
after  th^  started;  and  that  Bill  Woods  had 
part  of  the  stolen  goods  in  his  grip  at  the 
time  he  was  arrested. 

Bill  Woods  testified  that  In  a  few  days  af- 
ter the  burelary  was  committed  Walter  Cole 
told  him  that  Bay  Hester,  Gilbert  Splllman, 
and  himself  had  committed  the  burglary;  that 
soon  afterwards  witness  asked  Ray  Hester 
tt  they  had  divided  the  goods,  and  Hester 
replied  that  they  had,  and  that  some  one 
had  stolen  his  part  Witness  then  agreed 
with  Walter  Cole  to  help  him  carry  his  part 
of  the  stolen  goods  to  Oklahoma  for  the  pur- 
pose of  diqwHlng  of  then).  Walter  Cole  and 
Bill  Woods  then  started  to  Oklahoma,  each 
carrying  a  grip  with  part  ot  the  stolen  goods 
In  it  Witneus  knew  that  the  goods  had  been 
stolen  at  the  time  the  storehouse  in  ques- 
tion was  burglarized  in  Para^uld,  Ark.,  and 
he  was  going  with  Cole  to  Oklahoma  to  help 
him  dispose  of  his  share  of  them  at  the  time 
theiy  were  arrested. 
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The  court  Instructed  the  Jnry  that  Walter 
Cole  and  Gilbert  Splllman  were  acwmirticea 
of  the  defendant  in  the  burglary,  but  refus- 
ed to  instruct  them  that  BUI  Woods  was  al- 
so an  accomplice,  and  that  there  could  be  m» 
omvlcticHi  upm  tala  vneombonted  teetlmo 
ny. 

lails  ralsea  the  question  of  whether  er. 
not  the  failure  of  the  court  to  charge  that 
BlU  Woods  was  an  accomplice  and  that  un- 
der the  statutes  his  testimony  required  cor* 
roboratlon,  calls  for  a  reversal  of  the  judg-. 
ment  The  ward  "accomplice,"  as  used  In 
our  statute  requiring  corroboration,  has  been 
construed  by  the  crart  to  Include  an  acces- 
aory  after  the  fact  Edmonson  v.  State,  51 
Ark.  115,  10  S.  W.  21,  and  Stevens  v.  State,. 
Ill  Ark.  290.  163  S.  W.  77a 

But  it  is  insisted  by  the  state  that  the  re- 
ceiver of  stolen  goods  Is  not  an  accomplice 
of  the  person  conunittiDg  burglary  at  the 
time  the  goods  are  stolen.  There  is  a  dlvl-- 
Sim  of  the  authority  on  this  question.  In 
Murptay  v.  State.  130  Ark.  853, 197  8.  W.  685; 
the  defendant  was  tibarged  with  the  crime 
of  larceny,  and  it  appeared  from  the  testi-. 
mony  that  he  had  delivered  some  of  the  stol- 
en goods  to  one  "a"  This  court  held  that  It 
was  the  duty  of  the  court  to  tell  the  Jury 
that  if  "C"  received  the  stolen  goods  with 
knowledge  that  they  were  stolen,  she  was  an 
accomi^ice,  and  that  a  conviction  could  not 
be  had  unless  her  testlmmy  was  corroborat- 
ed In  the  manner  provided  In  the  statute. 

[11  In  the  light  of  the  authorities  dted  It 
follows  that  Bill  Woods  was  an  aecompUoe 
of  the  person  committing  the  burglary,  m> 
tiiat  the  conviction  of  the  one  cannot  be  aa»' 
talned  m  the  nnoorroborated  testimony  of 
the  other.  In  this  case  it  la  not  shown  that 
the  witness  Bill  Woods  participated  In  the 
original  taking,  but  it  Is  not  quesdoned  that 
he  received  a  part  of  the  stolen  goods,  know* 
Ing  they  were  stolen,  for  the  purpose  of  help* 
ing  dispose  of  the  same.  Thus  the  undis- 
puted evidence  places  him  In  the  attitude  of 
an  accomplice,  and  It  was  reversible  error  on 
the  part  of  the  trial  court  not  to  charge  the 
Jury  on  accomplice's  testimony  In  the  man- 
ner provided  in  the  statute. 

[2]  In  view  of  a  new  trial  it  is  thought  ad- 
visable to  consider  oae  other  alleged  error.  It 
pertains  to  the  refusal  of  the  court  to  permit ' 
the  mother  of  the  defendant  to  give  certain 
testimony  In  support  of  his  defense  of  an 
allU.  On  the  day  following  the  night  of  the 
burglary  the  father  of  the  defendant  came 
home  and  reported  the  fact  of  the  burglary 
to  his  family  at  the  dinner  table.  The  de- 
fendant offered  to  prove  that  his  mother'  at 
once  stated  that  she  was  glad  the  defendant 
had  been  at  home  on  the  pight  of  the  bur- 
glary, because  they  could  not  accuse  him  of 
it,  as  they  had  done  in  the  Bertlg  burglary. 

It  is  claimed  that  this  statement  made 
by  the  mother  of  the  defendant,  was  fi  part 
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<tf  the  Tea  gects,  and  rtkonld  have  ben  ad- 
mitted In  evldmcs.  We  do  not  agree  vitli 
counBel  In  tbls  contentloD.  The  burglary 
bad  been  committed  on  tbe  preceding  night, 
and  the  atxAea  goods  had  bew  hidden.  The 
statrasent  ot  the  mother  had  no  ccmnectkm 
irtiate?w  wlttk  the  burglary,  and  could  not 
be  aald  in  any  manner  to  be  aasodated 
wiUi  It.  It  vas  simply  an  ntfceranoe  <m  her 
part  TtfatlTe  to  a  paitt  transaction,  and  om- 
stitnted  no  part  of  the  res  gestceu  Elder  v. 
State,  60  Arte.  048,  66  W.  038,  86  Am.  St 
Bep.  220.  and  Splvey  t.  State.  U4  Ark.  267. 
MO  8.  W.  049. 

The  mother  of  the  defendant  was  permitt- 
ed to  testify  that  her  son  was  at  home  on 
the  night  tbe  burglary  was  committed,  and, 
to  give  in  full  her  reason  tor  recollecting  that 
he  was  there  on  that  night.  This  was  as 
far  as  she  was  entitled  to  go,  and  the  trial 
court  committed  no  error  In  refusing  the  ex- 
eluded  testimony  Just  referred  to. 

For  the  error  In  refusing  to  tell  the  Jury 
that  the  witness  BUI  Woods  was  an  acconir 
pllce,  and  charge  the  Jnry  on  an  acccHnplic^a 
testimony  in  the  maimer  provided  by  the 
statute,  the  Judgment  must  be  reversed,  and 
the  oause  will  be  remanded  for  a  new  trial 


WILLIAMS  V.  STATE.    (No.  116.) 
(Snptems  Gonrt  of  Arkanus.  Sept.  26, 1921.) 

1.  Criminal  law  *=>822(U)  —  Instrtotloa  os 
burden  of  proof  held  aot  error. 

In  a  homidde  prosecution  In  which  de* 
fendant  claimed  to  hare  acted  In  seK-defense, 
inBtruction  on  burden  of  proof,  which  was  a 
Uteral  copy  of  Crawford  &  Uosss*  Dig.  ( 
2842,  h«Sd  not  error,  when  read  in  c(»mection 
with  tbe  other  instructions,  as  against  tbe 
contention  that  It  ignored  tbe  rule  that  the 
burden  of  proof  of  the  whole  case  was  on  the 
state. 

2.  HonieMe  «=»302,  303— BefsMU  ef  Inatrao- 
tloas  as  to  defeadaafa  right  te  proteot  rasl- 
desoa  aad  property  held  proper. 

In  a  hOBildde  pioaecntion  where  defendant 
dalmed  self-defense,  and  the  evidence  on  self- 
defense  merely  showed  that  deceased  had 
threatened  and  was  at  tbe  time  seeking  to  take 
defendant's  life,  and  there  was  no  evidence  that 
defendant  shot  deceased  to  protect  his  prop- 
erty or  residence,  refusal  to  grant  instructionB 
as  to  the  defendant's  right  to  protect  his  prop- 
erty and  place  of  residence  held  proper. 

Appeal  from  Circuit  Oourt.  Ouadilta  Coun- 
ty; Geo.  R.  HaynlSi  Judge. 

Luther  WlUlams  was  convicted  ot  T<dun- 
tary  manslaughter,  and  he  appeals.  Af- 
firmed. 


Powell  St  Smesdf  of  Ohmdea,  for  t^eUaat. 

J.  a  Utley.  Atty.  Gen.»  and  Elbert  Godwin 
and  W.  T.  Hanunod^  Aast  Attys.  Gen.,  tor 
the  State. 

WOOD,  J.  The  appellant  was  Indicted  for 
the  crime  of  murder  In  the  first  degree  In  the 
killing  of  one  Burl  Beard.  He  was  convicted 
of  voluntary  manslaughter.  Burl  Beard  lived 
at  his  father's  home,  whidi  was  about  200 
yards  frcHU  the  home  of  Dorset  Warrcnt. 
In  the  early  morning  of  October  16,  1820, 
Beard  vras  out  on  the  pordi  at  his  fathffi-'s 
bouse  whra  Warroit  called  to  him.  saying. 
"Come  up  here,  Burl;  I  want  to  see  you." 
Burl  rolled,  "I  can't;  I  have  to  help  papa." 
Warrent  called  him  again,  and  Burl  put  on 
his  shoes,  but  did  not  lace  them,  and  went  to 
Warrent's.  Warrrait  accused  Beard  of  being 
around  his  house  the  night  before,  which 
Beard  dented.  The  appellant,  who  had  spent 
the  night  at  Warrent's  house,  accused  Beard 
of  being  around  the  house  the  preceding 
night  According  to  the  testimony  for  tbe 
appellant.  Beard  became  enraged  at  tiie  ap- 
pellant because  he  had  accused  him  of  being 
around  the  house  of  Warrent  tbe  night  be- 
fore, told  the  appellant  that  he  lied  about  it 
went  back  to  his  home,  and  returned  to  War- 
rent's.  The  mother  of  appellant  went  oret 
to  Warrent's  home,  and  while  she  was  there 
Beard  returned  and  asked  bia  mother  tor  a 
key,  and  started  to  go  In  the  yard,  and  his 
mother  and  Warrent  tried  to  prevent  him. 
He  continued  on  to  tbe  steps  of  the  housa 
when  appellant  told  him  not  to  come  any  fup 
tber.  Beard  made  the  next  step,  and  the  ap-' 
pellant  shot  him.  Beard  had  bia  band  be- 
hind him,  and  stepped  on  the  porch,  and  the 
appellant  fired  again.  Beard  bad  nothing  in 
his  bond.  No  weapon  was  found  on  his  per- 
son. 

Among  others,  the  court  on  its  own  moAlott, 
gave  the  following  Instruction: 

"No.  6.  The  kUlisff  bdng  proven,  the  boxdm 
of  proviog  dreumstancea  of  mitigation  that 
justify  or  excnae  the  homicide  shall  devolve  on 
the  accused,  unless  by  proof  on  tbe  part  of 

tbe  prosecution  It  la  sufficiently  manifest  that 
the  offense  committed  only  amounted  to  man- 
slaughter, or  that  the  accused  was  justified  or 
excused  in  committing  tbe  homidde." 

The  court  refused  the  following  ^mjrew  of 

appellant  for  instructions: 

"No.  7.  Tou  are  inBtmcted  tiiat  Justifiable 
homidde  is  tbe  killing  of  a  human  being  in 
necessary  self-defense,  or  In  defense  of  habita- 
tion, person,  or  property  against  one  who  man- 
Uestly  intends  or  endeavors,  by  violenee,  or  sor- 
prise,  to  commit  a  known  felony;  and,  if  the 
jury  believe  from  the  evidence  in  this  case  that 
the  defendant  shot  and  killed  the  deceased 
whUe  in  the  defendant's  home  or  place  of  hab- 
itation, or  where  the  defendant  waa  visitine, 
and  that  the  deceased  at  the  time  he  was  ahot 
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by  th«  dafendant  wat  manUcBtlr  andeaTOrinf 
to  aaaanlt  the  dofendant  for  the  purposa  of 
taUof  Ua  life  or  ^oinf  him  fttat  bodily  harm, 
then  the  defendant  waa  sot  required  to  retreat, 
but  bad  the  right  to  atand  his  groond,  and  if  it 
appeared  to  him,  acting  aa  a  reaaonably  pru- 
dent penoB,  to  be  neceaaaxy  to  shoot  deeeaaed 
to  tirerent  anch  aeaanit,  tiien  he  ia  juatified  in 
so  doing,  and  yoor  Terdlct  will  aoqnlt  him  there- 
for." 

"No.  9.  Ton  are  fnatrncted  that  every  man'a 
honae  or  place  of  residence  shall  be  deemed  and 
adjadgcd,  in  law,  his  castle.  And  a  manifest 
attempt  and  endeavor  in  a  riolent,  riotous,  or 
tumultuous  manner  to  enter  the  habitation  of 
another  for  the  purpose  of  assaulting  or  offer- 
ing personsl  violence  to  any  person  dwelling  or 
befaig  tiierefai,  diaU  be  a  ^natttcation  for  hom- 
Mde.  80,  In  this  cast,  if  you  beUeve  from  the 
evidence  that  the  house  in  whidi  daesaatd  was 
shot  by  defendant  was  the  place  of  resideBce  of 
defendant,  whether  be  owned  the  house  or  not, 
and  that  the  deceased,  in  a  violent  or  threaten- 
ing manner,  entered  said  house,  for  the  pur- 
pose of  asssuTtiug  or  offering  personal  violence 
t6  the  defendant,  then  the  defendant  would  be 
justified  in  shooting  deceased,  and  yon  will  find 
hiiB  not  guilty.*' 

C11  L  Enar  Is  predicated  on  the  ruling 
of  the  court  In  glTins  butmctioii  No.  6,  the 
contention  being  that  tbe  Inatructlon  was  er- 
roneous because  It  Ignned  tbe  well-known 
role  of  law  that  In  crbnlnal  prosecutions  tbe 
burden  of  proof  upon  the  irtiole  case  Is  on  the 
state.  Tbe  Instruction  was  a  literal  copy  of 
■ectifm  2S42  of  Crawford  &  Moses'  Digest 
It  must  be  read  in  connection  with  another 
instruction,  wtddi  tbe  court  gave,  and  wbidi 
appellant  falls  to  abstract  and  wbbai  reads 
as  follows: 

'^on  are  instmcMd  that  while  it  is  true 
that,  the  killing  being  proved,  the  burden  of 
pro^g  circumstances  of  mitigation  that  justify 
or  excuse  the  homidde  ahaD  devolve  on  the  ae* 
cosedt  anless  by  proof  on  the  part  of  the  pros- 
ecution it  Is  saffldently  manifest  that  the  of- 
fense only  amounted  to  man^u|^ter,  or  tliat 
the  accused  waa  justified  or  excused  in  com- 
mitting tbe  homicide,  yet  you  are  told  that  it 
is  a  sufficient  defense  if  tile  ciiciimstances  of 
mitigation  or  justification  are  sudi  as  would 
raise  in  your  minds  a  reasonable'  donbt  as  to 
the  defendant's  guUt" 

Tbe  Instructions,  when  read  together,  do 
not  conflict  and  conform  to  tbe  decisions  of 
tbis  court  In  Johnson  v.  State,  120  Ark.  193, 
ITO  S.  W.  861;  Brock  v.  State,  101  Ark.  147, 
141  8.  W.  756;  Oogbum  v.  State,  76  Ark.  110- 
112,  88  S.  W.  822;  Tlgnor.v.  State,  76  Art 
489,  89  S.  W.  96;  Petty  v.  State,  76  Ark.  615, 
80  8.  W.  46P.  The  court  did  not  err  In  giving 
tile  above  Instruction  No.  G. 

[2]  2.  The  court  did  not  err  In  refusing  ap- 
pellant's prayers  for  instructions  Nos.  7  and 
0.  These  Instructions  under  the  evidence 
were  abstract  as  apiwrtalnlng  to  the  borne  or 
property  of  appellant  Although  Wliliams 


was  temporarily  at  tbe  borne  of  Warroit, 
there  Is  nothing  In  tbe  testimony  that  would 
warrant  an  Inference  that  the  appelant  shot 
Beard  because  he  was  attempting  to  invade 
the  bome  of  Warrant,  or  that  be  shot  him  to 
protect  his  property.  The  testimwiy  on  behalf 
of  appellant  tended  to  prove  that  he  hilled 
Beard  becanse  the  latter  had  threatened  and 
was  at  the  time  seeking  to  take  tbe  appel- 
lant's Uffc  There  was  therefore  no  testi- 
mony to  warrant  tbe  court  In  submitting  to 
the  Jury  the  issue  as  to  whether  or  not  the 
appellant  killed  Beard  in  the  defense  of  bis 
habitation  or  pr<s»erty.  Tbe  only  defense 
that  appellant  was  justified  In  making  under 
the  evidence  waa  that  the  killing  was  done  In 
defense  of  his  person,  and  this  theory  of  the 
defense  was  fully  and  correctly  covered  in 
instructions  which  tbe  court  gave.  We  find 
no  error  in  tbe  court's  rulings,  and  its  judg- 
ment ii  therefore  afflrmed> 


COPPERSMITH  V.  STATE.    (No.  US.) 

(Supreme  Court  of  Arkansas.  Sept  26, 1921.) 

I.  Criminal  law  ^s>&98 (5)— Refusal  of  eoa- 
tlBnanee  for  absasoe  of  witasasas  held  prop- 
er la  view  of  laok  ef  diUgeice. 

Where  defendant  was  indicted  January  27th, 
but  did  not  procure  the  Issuance  of  subpcenas 
for  certain  witnesses  untU  March  24th,  and,  on 
the  return  of  the  subpcenas  unserved,  was  not 
diligent  in  ascertaining  the  whereabouts  of 
the  witnesses  so  tha4  tbeir  attsndanee  eould 
be  procared,  the  eoatt*s  refnsal  to  giaat  de- 
fendant a  eontioeaoce  for  absance  of  witnesses 
on  the  ground  that  defendant  had  not  «Eareised 
proper  ffligenee  hM  proper. 


2.  CrlBilaal  low  «a>SM(3)-CsiitlawMo  pra^ 
orly  dsslsd  wksr*  abaaat  sfttwaaiea  wore  ovad- 
Ini  ssrvles  of  yrseasa. 

Where  witnesses  sought  by  deftndsnt  aod- 
denly  disappealred  from  their  oanal  haunts  and 
could  not  be  located,  the  ooart  was  justified  in 
conduding  that  they  were  evading  the  sarrice 

of  process,  that  there  waa  no  certainty  of  pro- 
curing their  attendance  at  a  future  date,  and 
was  warranted  in  denying  defendant's  applica- 
tion for  a  continuance  for  their  absence. 

3.  Crinlnal  law  ^761(13),  844(1)— lastnw- 
tion  held  aot  te  assume  defeadaafs  gallt  la 

absence  of  speclflo  objeetlos. 

In  a  prosecution  for  operating  a  gambling 
house,  instruction  requiring  corroboration  of 
the  testimony  of  a  certain  witueas  held  not 
to  assume  that  defendant  waa  connected  with 
or  interested  in  the  operation  of  the  gambling 
house,  hut  if  it  did  it  was  defendants  doty  to 
make  a  specific  objection  thereto. 

4.  Qamlsg  «»94(2)-4)efeBdaBt  charged  with 
operatioa  of  oembliag  houss  eaaabt  be  eer- 
vleted  of  gamlRB- 

A  defendant  chorged  with  operation  of  a 
gambling  houae  cannot  be  convicted  of  gamiag. 
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Appeal  from  Circuit  Court,  Oorland  Oonn- 

ty;  Scott  Wood,  Judge. 

Tony  Coppersmith  was  convicted  of  oper- 
ating a  eambllag  bouse,  and  Ii«  appeals.  Af- 
flnned. 

B.  H.  Randolph,  J.  A.  Stallcup,  and  A.  J. 
Murphy,  all  of  Hot  Springs,  for  appellant 

J.  S.  Utley,  Atty.  Gea.,  and  Elbert  Godwin 
and  W.  T.  Hammocfc.  Asst  Attys.  Gen.,  for 
the  State. 

HcCULLOC^  0.  3.  The  Indictment 
agalnat  appellant  returned  the«rand  Jury 
of  Garland  county  Is  for  the  offense  of  opi- 
ating a  ganrtttlng  house  In  the  dty  of  Hot 
Springs.  It  Is  charged  In  the  Indictment  that 
the  gambling  was  cmducted  in  a  room  In  a 
certain  hotel  In  the  city  of  Hot  Springs. 

When  the  ease  was  called  tar  trial,  appel- 
lant presented  a  motion  for  continuance  tn 
order  to  procure  the  attendance  of  two  absent 
wltnesaea,  George  Brown  and  Whitey  Ja<^- 
stm,  and  the  ruling  of  the  conrt  In  refusing 
to  postpone  the  trial  ts  the  principal  aasUm- 
ment  of  error  urged  here  tm  revennl  of  the 
judgment  It  Is  stated  tn  the  motion  that 
eadi  of  the  two  wltneeses  would  testis.  If 
present  that  the  room  In  question  was  rented 
and  occnpled  as  a  bedroom  by  Brown  and  that 
appellant  did  not  occupy  the  room  for  any 
purpose  nor  operate  a  gambling  game  there- 
in. It  appears  from  the  record  and  from  the 
recitals  of  the  motion  for  continuance  that 
the  Indictment  against  appellant  was  return- 
ed by  the  grand  Jury  on  tbe  27th  day  of  Jan- 
uary, 1921,  and  that  on  March.  24,  1921,  the 
court  set  the  case  down  for  trial  on  April 
Sth;  a  Bubpcena .  being  Issued  on  that  date, 
for  each  of  said  witnesses.  Brown  was  a 
resident  of  Garland  connty  and  Jackson  was 
a  resident  of  Pulaski  county,  and  the  snb- 
pfBnas  were  Issued  respectively  to  those 
counties,  but  wm  aubseqncs^  returned  un- 
served. 

[1]  Appellant  alleged  In  his  motion  that 
the  said  witnesses  were  temporarily  absent 
from  their  respective  places  of  residence; 
that  he  had  beard  of  their  being  In  El  Dora- 
do, Ark.,  and  had  sent  a  subpcena  to  Union 
county,  but  that  the  same  had  not  be™  re- 
turned up  to  the  day  of  tbe  trial.  The  motion 
contained  a  formal  statfment  that  the  wit- 
nesses were  temporarily  absent  and  that  their 
attendance  upon  the  trial  at  a  later  date 
could  be  procured;  that  their  absence  was 
without  the  procurement  or  connivance  of 
appellant  and  that  be  could  not  establish  the 
facts  recited  by  any  other  witness.  The 
court  overniled  the  motion,  and  on  a  trial  of 
the  cause  there  was  a  conOlct  In  the  testimo- 
ny as  to  who  operated  the  gambling  game  In 
the  room  mentioned.  There  was  testimony 
adduced  by  the  state  tending  to  show  that  ap- 
pellant occupied  the  room  and  operated  the 
game^  and,  on  the  other  hand,  t3iere  was  tes- 


timony Introduced  by  the  appellant  tendlnc 
to  show  that  be  bad  notliing  to  do  with  tbe 
operation  of  tbe  game,  but  that  the  room  was 
occupied  by  Brown  and  that  Brown  operated 
tbe  game.  We  are  of  the  opinion  that  the 
court  was  correct  in  finding  that  appellant 
had  not  exercised  proper  diligence  entitling 
hinr  to  a  continuance  of  the  cause. 

[2]  Appellant  was  not  justified  in  waiting 
nntU  the  case  was  set  for  trial  In  preparing 
bla  cause  and  In  having  his  witnesses  eum- 
moned.  The  Indictment  was  returned  and 
appellant  was  arrested  on  January  27th,  but, 
according  to  bis  own  statement  he  did  not 
set  about  the  procurement  of  the  attendance 
of  tbe  witnesses  until  March  24th,  and  even 
afto-  that  date  It  does  not  appear  that  he 
was  diligent  in  following  the  matter  up  to 
the  extent  of  ascertaining  the  whereabouts 
of  the  witnesses  so  that  their  attendance 
could  t>e  procured.  Moreover,  the  fact  that 
the  witnesses  suddenly  disappeared  from 
their  usual  haunts  and  could  not  be  located 
Justified  the  court  In  concluding  that  tta^ 
were  evading  the  service  of  procets  and  tbat 
there  was  no  certainty  of  procuring  their  at- 
tendance at  a  future  date.  We  think  that  tiie 
ruling  of  the  court  can  be  sustained  on  ei- 
ther of  these  grounds  and  there  should  be  no 
reversal  of  the  Judgment  on  account  of  the 
refusal  to  postpone  the  trlaL 

IS]  Another  assignment-of  error  rdatea  to 
the  giving  of  the  following  instruction: 

"You  could  not  convict  on  the  testimony  <rf 
the  witness  Piovia  alone;  but  if  you  believe 
that  his  testimony  which  tends  to  show  that  de- 
fendant was  connected  with  and  interested  in 
the  place,  if  it  does  tend  to  show  that  he  was 
connected  with  it  is  oorroborated  by  o^r 
evidence  tending  to  prove  that  defendant  was 
Interested  in  it  and  you  believe  from  aU  triF 
the  evidence  In  tbe  ease,  indading  that  of 
Piovia,  that  defendant  was  interested  In  the 
operation  of  a  gambling  honse  or  loon,  yon 
should  find  the  defendant  goilty." 

The  contrition  is  that  the  court  assumed 
In  this  Instruction  that  appellant  was  con- 
nected with, or  Interested  in  the  operation  of 
the  gambling  house.  The  instruction  does 
not  we  think,  contain  such  an  assumption  of 
facts — certainly  not  in  express  terms — and 
If  it  could  be  construed  by  Implicattcm  to 
contain  such  an  assumption  it  was  the  duty 
of  appellant  to  call  tbe  court's  attention  to  It 
by  a  specific  objection.  Brlnkley  Oar  Works 
&  Mfg.  Ca  V.  Cooper,  75  Ark.  325,  87  S.  Wi 
64G ;  Burnett  v.  State,  80  Ark.  225,  96  a.  W. 
1007;  St  L.,  I.  M.  &  S.  Ry,  Co.  t.  Kvana,  96 
Ark.  547,  132  S.  W.  648;  Hogue  v.  SUte,  9S 
Ark.  316,  124  S.  W.  783,  130  S.  W.  167;  MU- 
ler  V.  Ft  Smith  !«.  &  T.  Co.,  136  Ark.  273; 
206  S.  W.  329. 

{4]  It  is  also  contoided  that  tbe  court 
erred-  in  refusing  to  give  an  instmctlott  sub- 
mitting to  the  Jury  the  question  of  dtfend- 
aat^s  guilt  w  Lonoeenee  of  tbe  offlnse  of  on- 
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UwfDl  gamintr.  It  Is  snfBclnit  to  saj  In  re- 
fltxmse  to  tbis  cootentlon  that  an  Indictment 
for  operating  a  gambling  bouae  does  not  In- 
^hide  tbe  offense  of  gaming  and  appelant 
coQld  not  properly  have  been  conrlcted  of  the 
latter  offense  under  that  indictment.  The 
court  was  therefore  correct  In  refusing  to 
BQbmit  to  tbe  Jury  tbe  question  of  appellant's 
guilt  or  Innocence  of  the  offense  of  gaming. 

Finding  no  error  In  tbe  record,  tbe  Jndg- 
meot  must  be  afflimed.  It  to  ao  ordered. 


CAIN  V.  STATE.   (No.  I  lA.) 
(Supreme  Conrt  of  Arkansas.  Sept,  26, 1921.) 


1.  Gamlag  «=398(5)— Evidanw  haii  to 
tain  eoBVletJoB. 

Evidence  ketd  to  saatain  conviction  for 
eoBdacting  and  operatiDg,  and  being  Interested 
in  conducting  and  operating,  a  gaming  IioQse  In 
viotation  of  Crawford  &  Moses*  Dig.  }  2632. 

2.  Crinlnal  law  i»s>823(4)  —  InstruoUon  hald 
Bot  to  authariia  eoavlotlea  for  oaniiO  «t 
plane  other  thai  oae  for  which  state  alaotad 
to  proseesto. 

In  prosecution  for  eondneting  a  gaming 
lionse  In  a  particular  town  In  violation  of 
Crawford  A  Miwea*  Dig.  I  2632.  an  inatmc- 
tion,  authorizing  eonvletioD  of  operating  a 
gaming  bounp  at  any  place  in  sncb  town,  thongb 
,  the  state  elected  to  proseeate  for  conducting  a 
gaming  house  at  a  particular  place,  held  not 
groond  for  reversal,  where  the  instruction  was 
given  brfore  the  state  had  made  election,  and 
where  the  court  chatted  the  Jury  after  tbe  sUte 
had  made  election  that  it  could  not  convict  de- 
fendant for  operating  a  gaming  house  other 
than  the  one  at  such  place,  and  that  proof  of 
similar  offenses  at  about  tbe  same  time  at  oth- 
er places  could  only  be  considered  as  evidence 
in  determining  whether  or  not  the  defendant 
operated  a  gaming  houss  at  such  particular 
place. 

3.  Criminal  law  «=382g(3)  —  Refusal  of  la- 
stmotloHa  covered  hy  thoao  givei  oot  er- 
ror. 

Refusal  of  faistruction  that  unless  state 
proved  beyond  reasonable  doubt  that  defendant 
had  some  intereat  In  the  alleged  gambling  place, 
and  that  gaming  was  carried  on  there  with  his 
consent  and  knowledge  he  should  not  be  con- 
vletcd,  covered  by  other  instmetions  given  by 
the  court,  hM  not  error. 

4.  CriailBal  law  «ss»369(l5),  370  — Evldenoe 
that  defendant  ohargod  with  ganlns  was  la- 
terested  In  operation  of  other  gaoilnf  hoosas 
admissible. 

In  a  prosecntion  for  operating  a  gaming 
house  in  violstion  of  Crawford  &  Moses'  Dig. 
S  2632,  in  wl'dcb  defendant  disdbdmed  having 
any  connection  with  the  house,  evidence  that 
defendant  operated  gaming  houses  at  other 
places  in  such  city  than  the  place  for  operation 
of  which  tbe  state  had  elected  to  prosecute  de- 
fendant held  admissible,  and  such  evidence  also 
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tended  to  show  knowledge  Aat  t 

house  was  being  operated. 

5.  Crlmlnar.law  <g=3369(15)>  370,  371(0  ,  372 
(I  )~Evldenee  as  to  other  crimes  admlsslMo 
to  show  Identity,  knowlodgo.  Intent,  and  ays- 
torn. 

Generally,  evidence  of  the  commission  ot 
other  crimes  Is  admissible  only  wben  tending 
to  establish  guilt  of  the  crime  cbu^ed,  or  soms 
essential  ingredieBt  thereof,  but  evidence  of 
the  commission  of  other  crimes  of  a  similar 
nature,  abont  the  aame  time,  tends  to  show 
guilt  of  the  crime  charged,  when  it  discloses 
a  criminal  Intent,  guilty  knowledge,  Identifies 
the  defendant,  or  Is  part  of  a  common  scheme 
or  plan  embracing  two  or  more  crimes  so  re- 
lated to  each  other  that  proof  of  one  tends  to 
estal^iah  the  other. 

Appeal    from    Clrcnlt   Ooort;  Omrland 

County;  Scott  Wood,  Judge. 

Timothy  Cain  was  convicted  of  conducting 
and  operating,  and  being  interested  In  con- 
ducting and  operating,  a  gaming  house,  and 
he  appeals.  Affirmed. 

Qeo.  P.  Wlilitlngton  and  R.  M.  Ryan,  bot^ 
of  Hot  brings,  for  appellant 

J.  S.  CJtley.  Att7.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Ant  Attya,  Gen-  for 
tbe  State, 

HART,  J.  Timothy  Cain  was  Indicted  tm 
condacting  and  operating,  and  b^ng  Interest- 
ed In  conducting  and  opernttn^  a  gaming 
house  In  the  dty  of  Hot  Springe,  Ark.  The 
defendant  was  indicted  ander  tbe  prorlBlons 
of  section  2632  of  Grawfbrd  ft  Moses  Digest, 
and  proaecntes  this  appeal  to  reverse  a 
Judgment  of  conviction  against  him  after  a 
trial  before  a  }nry. 

It  Is  earnestly  Insisted  by  (mmsel  fOr  the 
defendant  that  the  evidence  Is  not  legally 
Butncient  toi  sustain  a  conviction. 

The  evidmce  on  tbe  part  of  tbe  state 
tended  to  Aow  Uiat  a  gaming  bouse  Mras 
operated  at  No.  422  HalTern  avenue  In  the 
dty  of  Hot  Springs  In  Garland  county,  Ark. 
'Rie  evidence  tended  to  sbow  that  a  crap 
game  was  run  In  the  basement  of  the  build- 
ing, and  that  40  or  50  people  were  fbund  to 
be  engaged  In  the  game  when  a  raid  was 
made.  There  were  biizsers  in  tbe  basement, 
placed  there  for  the  purpose  of  warning  tbe 
players  that  a  raid  was  about  to  be  made. 
Tbe  evidence  tended  to  show  that  the  place 
was  run  as  a  common  gaming  bouse. 

The  evidence  on  the  pert  of  the  defendant 
tended  to  show  that  the  place  in  question 
was  known  as  the  Pastime  Pool  Hall,  and 
that  it  was  operated  by  a  man  named  Page, 
and  that  tbe  defendant  had  nothing  whatever 
to  do  with  its  operation. 

[11  It  Is  tbe  contention  of  counsel  for  the 
defendant  that  the  evidence  on  the  part  of 
the  s^ate  is  not  sufflcient  to  show  that  tbe 
defendant  was  Interested  In  operating  and 
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eondoeUns  the  guAlng  house.  We  cannot 
acree  with  comtsd  In  this  oontentioa.  One 
witness  testified  that  the  defendant  was 
frequently  seen  In  the  buUdlnff' where  ttie 
gaming  house  was  operated,  and  that  whoi 
any  squabble  or  onuBual  noise  occurred  In  tba 
baacment  where  the  gaming  was  carried  on 
the  defendant  wonld  c<Hne  bade  to  see  abont 
It.  Another  wttnesa  teetlfled  that  on  one 
occasion  complaint  wn»  made  to  the  detaid- 
ant  that  Ihe  man  vas  oonductlng  the 
game  was  doing  so  in  a  crooked  manner, 
and  the  defendant  discharged  the  employee 
complained  of .  Another  witness  tesUfled  that 
the  defoidant  ran  a  gaming  hoase  at  No.  424 
Malvern  avom^  In  which  he  had  installed 
new  gaming  devices,  and  that  he  liad  moved 
his  old  gaming  devices  tnm  a  place  in  Hot 
Qprlnsi,  known  as  the  Rollins  place  to  the 
Pastime  place,  located  at  422  MaXvem  avemie. 

It  Is  fairly  Inferable  txom  thla  testtmony 
that  the  defendant  was  Interested  in  the 
Pastime  place,  and  that  it  was  bdng  oondnct- 
ed  and  operated  as  a  gaming  house.  The 
evidence  for  the  state.  If  believed  by  the  Jury, 
was  legally  sufficient  to  show  that  the  Pas- 
time place  was  operated  as  a  gaming  house 
within  three  years  before  the  finding  of  the 
indictment,  and  that  the  defendant  was  in- 
terested la  conducting  the  gaming  house. 

[2]  It  Is  next  Insisted  that  the  judgment 
should  be  reversed  because,  under  one  of  the 
Instructions  given  for  the  state,  the  Jury 
might  have  foimd  the  defendant  guilty  of 
operating  a  gaming  house  at  any  place  in  Hot 
Springs,  whMi  the  state  had  elected  to  prose- 
cute the  defendant  for  conducting  a  gaming 
house  at  the  Pastime  place,  or  b^ng  interested 
thei-eln.  The  Instruction  in  question,  togeth- 
er with  other  Instructions,  had  be«i  given 
by  the  court  before  the  state  ^ected  to  prose- 
cute the  defendant  for  operating  a  gaming 
house  at  the  Pastime  place  at  No.  422  Mal- 
vern avenue.  After  the  state  had  made  its 
election,  the  court  spedflcally  told  the  jury 
that  it  could  not  convict  the  defendant  for 
conducting  a  gaming  house  other  than  the 
one  at  the  Pastime  place  on  which  the  state 
had  dected  to  rely,  and  that  proof  of  similar 
offenses  about  the  same  time  at  other  places 
in  the  city  of  Hot  Springs  could  only  be  con- 
sidered as  evidence  in  determining  whether 
or  not  the  defendant  was  guilty  of  operating 
a  gaming  house  at  the  Pastime  place.  Thus 
the  Jury  was  told  that  it  could  not  consideo: 
evidence  of  running  a  gaming  house  at  other 
places  without  restriction;  but  that  sudi 
evidence  could  only  considered  for  the  pur- 
pose for  which  it  was  admitted. 

The  instructions  as  a  whole  properly 
guarded  the  rights  of  the  defendant,  and  if 
the  defendant  thought  that  the  Instruction 
complained  of  was  misleading,  he  should 
have  speciflcally  objected  to  it  on  the  ground 
that  It  was  necessary  to  find  that  th'e  defend- 
ant was  interested  In  runnina  a  gaming 


hoassatthePaattiiMidaoetn  order  to  oonrtct 
him;  tin-  the  Jott  must  be  credited  witti  bav^ 
Ing  common  sense,  and  when  the  Instructions 
are  read  as  a  wbol^  it  Is  perfectly  plain  Uut 
the  Jury  was  restricted  to  the  Pastime  place 
and  that  evidanoe  of  mnning  a  gaming  lumse 
at  other  places  was  only  admitted  for  the 
purpose  of  ahovtaw  Qiat  the  defendant  was 
guilty  of  being  Interested  In  operatinc  • 
gaming  boose  at  the  Pastime  place. 

£3]  It  Is  next  Indsted  Uiat  the  court  axed 
in  refushig  to  give  Instructbrn  No.  8  asked 
by  the  defendant.  This  Instruction  told  the 
Jury,  In  e^ect,  that  unless  the  state  had 
proved,  beyond  a  reasonable  doubt,  that  the 
dotraidant  had  some  Interest  in  ttie  Pastime 
place,  and  that  gaming  was  carried  on  there- 
in witli  his  consent  and  knowledge,  it  should 
not  convict  him.  The  matters  embraced  in 
the  refused  Instruction  were  fully  covered 
by  the  instructions  given  by  the  court.  The 
jni7  was  spe(Hfically  told  that  In  order  to 
convict  It  was  necessary  to  find  that  he  operat- 
ed the  gaming  house  In  question  and  had 
direction  and  supervision  over  It  The  codrt 
was  not  required  to  multiply  Instructions  on 
the  same  point. 

[4,  B]  It  is  next  insisted  that  the  court 
erred  in  admitting  evidence  tending  to  show 
that  the  defendant  operated  gaming  bouses 
at  other  places  In  Hot  Springs  than  the  Pas- 
time place.  There  was  no  error  In  admitting 
this  testimony  to  go  to  the  Jury.  It  is  true 
the  general  rule  is  that  evidence  of  the  com- 
mission of  other  crimee  U  admissible  only 
whoi  Bucb  erldmce  tends  directly  or  Indi- 
rectly to  establish  the  defendants  guilt 
of  the  crime  charged  In  the  indlctmoit, 
or  some  essential  Ingredient  thereof,  ne 
evidence  of  the  commission  of  other  crimes  of 
a  similar  nature  about  the  same  time,  how- 
ever, tends  to  show  the  guilt  of  the  defendant 
of  the  crime  charged  when  It  discloses  a  crim- 
inal Intent,  gull^  knowledge.  Identifies  the 
defendant,  or  Is  part  of  common  scheme  or 
plan  embracing  two  or  more  crimes  so  related 
to  each  other  that  the  proof  of  one  tends  to 
eetabllBh  the  other.  Larkln  v.  State,  131  Aik. 
445,  199  S.  W.  382. 

Here  Oie  evidraice  shows  that  the  defoid- 
ant  on  <me  occasion  dlsdiarged  an  onployee 
who  was  operating  a  crooked  game  in  tlie 
b&sCTient  of  the  Pastime  place,  and  evldotce 
that  the  defendant  was  Interested  in  rnnnlDg 
gaming  houses  at  other  plac^  in  the  city  of 
Hot  Springs  aboiU  this  time  tended  to  show 
that  he  was  operating  a  gaming  house  in  tbe 
Pastime  place  and  was  not  merely  nmning 
a  game  on  some  particular  occasion.  Such 
evidence  also  tended  to  show  Uiat  he  bad 
knowledge  that  a  gaming  house  was  being  op- 
erated In  the  basement  of  the  Pastime  place, 
wblch  otber  evidence  tends  to  show  that  he 
was  interested  In  conducting  and  operating. 

We  find  no  prejudical  errors  in  tbe  record, 
,  and  the  judgment  will  be  affirmed. 
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BERRY  V.  AMERICAN  RIO  GRANDE  LAND 
&  IRRIGATION  CO.   (Np.  6639.) 

(Court  of  Givfl  Appeals  of  Texas.   San  Anto- 
nio.  Oct  5,  1921.) 

r.  Jiry  «=928(6)— Whert  partie*  voluntarily 
try  OMe  without  Jury  during  vaoatlon,  Judg- 
awt  stands,  Uioagb  ■»  written  agreemeat  to 
do  so. 

In  view  of  Bev.  St  art  1714,  permitting  a 
trial  without  a  jury  on  consent  of  parties,  wbere 
both  parties  voluntarily  engaged  in  the  trial 
of  an  action  by  the  jadge  In  vacatioii,  and  of- 
fered no  objectfon,  the  judgment  wOl  not  be  re- 
Teraed.  though  no  written  agreement  to  try  tiie 
case  was  made,  any  act  of  the  parties  clearly 
evincing  a  wilUiigDeaa  to  try  it  being  anffldent. 

X  Appettl  and  error  «»782  —  Appellate  oonrt 
wltboBt  Jarlsdietlon  etaut  raverte  JidgnMti 
bat  OM  only  disMlu  appenl. 

The  GMl  Court  of  Appeals,  if  it  has  no  jn- 
xifldiction  of  a  eanae,  cannot  entertain  a  motion 
to  reverse  the  judgment  and  remand  the  cntue, 
but  can  only  dismiss  the  appeal. 

Appeal  from  District  Oour^  ffldalgo  Coun- 
ty; Hood  Boone,  Jadg& 

Action  between  Mrs.  Epsle  Berry  and  the 
American  Rio  Grande  Land  &  Irrigation  Com- 
pany. Judgment  for  the  latter,  and  the  for- 
mer appeals.  Motion  by  appellant  to  reverse 
judgment  and  remand  cause  for  want  of  Ju- 
risdiction.  Motion  overruled. 

Graham,  Jones,  TVUllaias  &  Ransomc;  of 
Brownsville,  for  appellant 
Jobn  P.  Ganse,  of  Mercedes,  for  appeUe& 

FLT,  C.  J.  [1]  Appellant  has  filed  a  -mo- 
tion asking  this  court  to  reverse  the  judg- 
ment and  remand  this  cause  for  want  of  ju- 
risdiction, because  the  same  was  tried  when 
the  court  could  not  be  and  was  not  In  regu- 
lar session.  The  cause  was  heard  by  the 
trial  Judge  on  exceptions  on  April  13,  1921, 
when  the  re^lar  term  bad  expired  by  law  on 
April  9,  1921.  No  order  of  extension  of  the 
term  appears  in  Che  record,  but  clearly  the 
case  was  dl^osed  of  in  vacation.  There  Is 
no  written  agreement  in  the  record  that  the 
case  should  be  tried  by  the  judge  in  vacation. 
Under  the  provisions  of  article  1714,  Rev.  St., 
however,  any  cause  except  a  divorce  case 
may '  be  tried  without  a  jury,  before  the 
Judge,  upon  the  consent  of  parties,  and  he  Is 
given  authority  to  enter  final  judgment  and 
make  all  necessary  orders.  No  written 
agreement  to  try  the  case  is  indicated  by  the 
record,  nor  is  It  required  by  the  statute ;  but 
any  action  of  the  parties  clearly  evincing  a 
willingness  to  try  the  case  would  be  sufficient 
under  the  statute.  Nothing  could  more 
strongly  show  consent  for  the  trial  to  take 
place  than  for  both  parties  to  voluntarily  en- 
gage In  the  trial  nnd  offer  no  objection  to  the 
being  tried.  This  is  the  case  made  by 
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n.w.> 

the  record.  Finney  t.  Wnlkw^  144  &  .W.  0791 
[2]  This  court,  on  tbe  Oice  of  t3ie  record, 
has  Jurisdiction  to  hear  this  caune^  but  If  It 
did  not  have  auch  Jurlndictlon  It  ponld  not 
entertain  a  motion  to  reverse  and  ranand.  as 
in  that  irituatioa  It  could  only  dtemlas  ttie 
appeaL 
The  motion  is  overruled. 


CAMERON  COMPRESS  CO.  V.  TEXAS  BAO 
CORPORATION.   (No.  6384.) 

(Court  of  Civil  Appeals  of  Texas.  Anstln. 
Jmie       1021.   Rehearing  Denied 
Oct  6,  1821.) 

Sales  «s»40— Perobasar  of  serap  Iron  falsely 
reprseanted  te  be  east  Iron  not  llaMe  an  eon- 
traet 

A  corporation,  pvrcharing  soap  Iron  in 
reliance  on  the  seOer'a  representation  that  it 
was  cast  iron,  which,  on  discovering  the  iron 
deUvered  was  chilled  iron  and  nnsiiited  for  ths 
purposes  for  which  it  was  par^iaeed,  stored 
it  where  it  would  be  protected  and  notified  the 
seller  it  was  sabject  to  its  wder,  is  not  liable 
for  the  contract  price. 

Appeal  from  Iftlom  County  Court;  W.  O. 

Glllis,  Judge. 

Suit  by  the  Cameron  Oompress  C<«npany 
against  the  Texas  Bag  Corporation.  Judg- 
ment for  defendant,  and  plalntUt  -  appei^. 
Affirmed. 

Chambers  &  Wallace,  of  Cameron,  for  ap- 
pellant. 

M.  G.  Oox,  of  Camerwi,  for  app^Iee. 

KET,  C.  J.  Appellant  brought  this  suit 
against  appellee  in  a  justice  of  the  peace 
court,  and  the  case  was  appealed  to  tbe  coun* 
ty  court,  where  it  was  finally  tried,  and  Judg- 
ment rendered  for  the  defendant;  and  the 
plaiatiff  has  appealed. 

The  suit  was  founded  upon  a  contract  for 
the  sale  from  the  plaintiff  to  the  defendant 
of  certain  scrap  iron,  the  plaintiff  alleging 
that  it  had  complied  with  the  contract,  but 
that  the  defendant  refused  to  pay  the  con- 
tract price  for  the  Iron. 

Among  other  things,  the  defendant  alleged 
in  its  answer  that  the  plalntiir  represented 
to  the  defendant  that  the  Iron  In  question 
was  cast  iron,  and  that  the  def^dant  relied 
.upon  that  representation,  and  would  not 
have  agreed  to  purchase  the  Iron  but  for 
such  representation ;  and  further  alleged 
that  when  it  was  received  by  the  defendant 
and  examined,  it  was  discovered  that  it  was 
not  cast  iron,  but  was  chilled  iron,  and  un> 
suited  for  the  purposes  for  which  it  was 
purchased;  and  that  upon  so  discovering,  the 
defcudanb  stored  the  Iron  where  it  would 
be  protected*  and  notified  the  plaintiff  that 
It  was  subject  to  its  order. 
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The  conrt  mtonitted  the  case  to  a  jury 
upmi  special  iMaes.  and  the  verdict,  wbea 
oonstrned  aa  a  vbole,  «a>  In  faTw  of  the 
defendant,  and  Judgment  was  raidered  ac- 
cordingly. 

The  different  qneationa  iireaented  In  ap- 
peUant's  brief  have  been  duly  conEddered, 
and  are  decided  against  appeUant 

Ko  reversible  error  being  shown,  the  jndg* 
meat  Is  afflrmed. 

Affirmed. 


KELLY  et  aL  v.  NATIONAL  BANK  OF 

DENrSON  et  b\.   (No.  1838.) 

(Oonrt  of  Civil  Appeals  of  Texas.  Amarillo. 
June  8,  1921.  Rehearing  Denied 
^  Oct.  6.  1921.) 

1.  Vesue  «=»32(2)— FIHsg  of  oross-aotion  held 
waiver  of  plea  of  privlloflfc 

DefPDdant,  bj  filing  a  crou-action  aetting 
up  a  cause  of  action  oa  which  plalntifFs  were 
entitled  to  be  eued  in  the  count;  in  which  ttw 
action  had  been  brought,  waived  plea  of  priv- 
ilege to  have  case  transferred  to  other  coaot;. 

2.  Dismissal  and  nosault  ^19(3)— Plalstlffs 
may  take  nossuit  at  any  time  before  flllsg  of 
answer  asking  for  afflrmatlve  relief. 

Under  Vernon's  Saylea'  Ana.  Civ.  St.  1914, 
art.  19ri5.  the  court  cannot  deny  to  piaintiffa 
the  right  t«  take  a  aonanit  at  any  time  before 
defendants  bnve  filed  an  answer  asking  for 
affirmative  relief. 

3.  Appeal  and  error  «=s>l  176(8)— Oa  appeal 
from  order  sastalslng  plea  of  privilege  appel- 
late oourt  will  direct  disnlasal  of  ease,  where 
plalatlffs  took  sessiiiL 

^<>re  pislntiffs  took  a  nonmilt  prior  to 
filing  of  anawer  asking  for  affirmative  rflief. 
it  was  the  duty  of  the  Court  of  Civil  Appeals 
under  Vernon's  Sayles*  Ann.  Civ.  St.  1914,  art. 
1955.  on  appeal  from  order  sustaining  plea  of 
privilege  under  article  190S,  to  direct  a  judg- 
ment of  disiDiasal.  though  trial  court's  judg- 
ment did  not  definitely  decree  dismissal. 

Appeal  from  District  Oonrt.  Hall  County; 
Davis  Fitzgerald,  Special  Judge. 

Action  by  M.  L.  Kelly,  Jr.,  and  others 
against  the  National  Bank  of  Denison  and 
others.  From  order  snstalolng  pleas  of  priv- 
ilege and  transferring  the  case  to  other  coun- 
ty, defendants  appeal.  Reversed,  with  in- 
structims. 

Thomas,  Milam  &  Touctisttme  and  J.  W. 
Gormley,  all  of  Dallas,  for  appellants. 

Speuce,  Havm  &  SmLtbdoU.  of  Dallas, 
tor  appellees. 

HALU  J.  Appellee  Harston,  aa  sberUP 
of  Dallas  county,  served  notice  upon  ap- 
pellants, a  firm,  composed  of  M.  L.  Kelly, 
Jr..  and  Edwin  Kelly,  that  be  bad  levied 
npon  the  Interest)  of  M.  L.  Kelly,  Sr.,  in 
the  firm  ot  Kdly  &  Co.,  nnd«  a  Judgment 
rendered  In  the  district  conrt  d  Dallas  coun- 


ty. In  favor  of  the  Natl<mal  Bank  of  Deni- 
son, against  M.  I*.  Kelly,  Sr.,  and  Irme 
Kelly,  and  ih&t  he  would  proceed  to  sell 
said  interest  according  to  law.  App^lants 
are  the  ama  of  M.  L.  and  Irene  Kelly,  the 
defendants  In  said  Judgment  Appellants 
were  nob  parties  to  the  Dallas  county  suit, 
and  are  both  residents  of  Hall  county.  They 
applied  for  and  had  Issued  out  of  the  dis- 
trict court  of  Hall  county  a  writ  of  Injunc- 
tion restraining  the  sale,  making  tfae  said 
Harston  and  the  bank  parties  defendant. 
When  the  case  came  on  to  be  heard  in  the 
district  conrt  of  Hall  countiy  on  January  4, 
1921,  no  anawera  had  been  filed  by  either 
Harston  or  the  bank.  Whereupon  appellants 
in  open  court  announced  that  they  would 
take  a  nonsuit.  Subsequent  proceedings 
are  better  explained  by  the  recitals  of  the 
Judgment  and  the  following  additional  find- 
ings filed  by  the  trial  Judge: 

"(1)  PlaintifFs  requested  a  nonsuit  before 

defendants  flVd  their  pleas  of  privilege;  (2) 
plaintiffs  requested  a  nonsuit  before  defend- 
ants filed  any  answers  in  this  cause;  (3)  de- 
fendants requested  the  court  to  withhold  hia 
order  .until  defendants  should  file  a  croes-ac- 
tion;  (4)  the  plaintiffs'  request  for  nonanit 
was  granted  immediately  upon  request,  bat 
the  conrt  did  not  enter  the  order  nnUl  all 
sues  raised  by  counsel  had  been  presented  te 
the  court." 

The  Judgment  redtea  In  part  aa  fbUowv: 

"January  4.  1921.   On  this  day  the  abov*- 

stylcd  cause  came  regularly  on  in  open  court 
for  trial.  The  plaintiff  herein  having  moved 
for  e  nonsuit,  said  suit  was  ordered  nonsuited 
aa  to  the  original  auit,  and  the  plea  of  priv- 
ilege of  the  defendant  Dan  Harston,  sheriff  of 
Dallna  county.  Tex.,  and  the  plea  of  privilege 
of  the  defendant  the  National  Bank  of  De^- 
son,  a  corporation  under  the  laws  of  the  United 
States  of  America,  with  its  principal  place  of 
bnsiness  at  Denlaon.  Orsyson  county.  Tex.,  was 
presented  to  the  court,  and  after  the  reading 
of  said  pifta  and  the  controverting  aflSdavlts 
thereto,  and  the  Introduction  of  testimony>end 
arguments  of  counsel,  the  court  Is  of  the  opin- 
ion that  each  of  said  pleas  of  privITege  Is  well 
taken,  and  fhst  'cach  of  raid  pleas  of  privilege 
Is  in  ctmformity  to  article  1903,  Revised  Civil 
Statutes,  and  that  each  of  said  pleas  of  priv- 
tleee  should  be  sustsined.  and  that  the  veune 
of  this  cause  should  be  transferred  to  the  dis- 
trict court  of  Dallas  county.  Tex.** 

ThIa  Is  followed  by  a  decree  in  premier  form 
sustaining  the  pleas  of  privily  and  trans- 
ferring the  case  to  Dallas  county. 

From  the  order  making  the  transfer  the 
appellants  bring  the  case  bo  this  court,  as- 
signing as  error  such  action  of  tbe  trial  court 
upon  the  ground  that  the  defendants  had 
filed  a  cross-action,  thereby  waiving  tittetr 
pleas  of  privilege  and  submitting  themselves 
to  the  Jurisdiction  of  the  district  court  of 
Hall  county.  The  appellee  bank,  subject  to 
ita  plea  of  privUege  and  tbe  epedal  eaeep- 
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tlowi  attaiAdUff  tba  Jurisdiction  at  ttie  dis- 
trict court  (tf  Hall  county,  alleged  as  fOUows: 

*'Now  comes  the  National  Bank  of  Denlaon 
br  cross-action,  and  says  that  the  injunction 

issued  herein  was  wrongfully  issued  in  that 
DO  property  was  levied  on  only  the  interest  of 
M.  Ii.  Kelly  in  said  partnership,  and  since  said 
injunction  was  issued  the  assets  of  said  part- 
Qership  hare  been  sold  and  dissipated,  and 
the  Interest  of  M.  L.  Kelly,  of  the  value  of 
tGO,000,  has  been  placed  beyond  the  reach  of 
an  execution.  The  National  Bank  of  Denisou 
has  lost  the  opportunity  of  perfecting  the  col- 
lection of  said  judgment  'all  by  the  wrongful 
acts  of  plaintiffs.  It  further  alleges  that  said 
injonction  was  maliciously  issued  without 
cause,  and  the  plaintiGfs  and  sureties  on  their 
injunction  bond  are  indebted  to  the  National 
Bank  of  Denison  in  the  amount  of  said  judg- 
ment, ioterest,  costs,  and  10  per  cent,  damage, 
the  plaintiffs  being  M.  L.  Kel^,  Jr.,  E.  T.  Kel- 
ly, and  their  anreties  being  F.  B.  Chamber- 
lain and  S.  S  Montgomery,  a  copy  of  said  bond, 
petition  for  injunction,  order  of  court  thereon, 
and  writ  being  attat^hed  hereto  and  made  a  part 
hereof.** 

The  prayor  Is  for  Judgment  against  the 
principal  and  sureties  upon  the  bcmd.  There 
la  no  prayer  for  citation. 

[1]  Appellees  Insist  Hiat  npon  the  holding 
of  the  Supreme  Court  in  Hickman  t.  Swain 
et  aL,  106  Tex.  431,  167  S.  W.  209.  the  filing 
of  a  cross-action  by  the  bank  was  not  a 
waiver  of  their  pleas  of  prlvil^e.  It  Is  true 
in  ttiat  case  Judge  Brown  said: 

"If  the  plea  of  privilege  was  filed  in  due  or- 
der of  pleading,  the  filing  thereafter  of  a  plea 
over  against  plaintiff  did  not  affect  the  right 
of  the  defendanta  to  insist  upon  the  transfer 
of  the  case  to  the  county  in  wluch  they  resid- 
ed." 

No  authorities  are  cited.  The  Court  of 
OlTil  Appenls  of  the  Ninth  District,  In  Grif- 
fith T.  Ooblman-Lester  &  Co.,  200  S.  W.  283, 
has  followed  the  holding  in  the  HIclEman- 
Swaln  Case.  The  Court  of  Civil  Appeals 
of  the  Second  Dlatrlcb  in  MeClintic  v.  Brown, 
212  S.  W.  540,  held  to  the  contrary.  The  de- 
cision In  the  last  case  Is  based  up<Hi  previous 
decisions  by  the  Supreme  Court  and  cite 
Courts  of  Civil  Appeals  cases  in  which  writs 
of  error  were  refused  by  the  Supreme  Court 
which  also  follow  the  holding  by  the  Su- 
preme Court  of  Texas  In  Douglas  v.  Baker, 
79  Tex.  499,  16  S.  W.  801,  and  the  Supreme 
Court  of  the  United  States  In  Merchants* 
Heat  &  Light  Co.  v.  Clow  &  Sons,  204  U. 
S.  286,  27  Sup.  Ct.  28!5,  51  I*  Ed.  488.  There 
seems  to  be  an  irreconcilable  conflict  be- 
tween Sie  Douglas  V.  Baker  Case  and  the 
Hickman  t.  Swain  Case.  In  the  Douglas 
T.  Baker  Case  the  defendant  was  sued  out 
of  the  county  of  her  residence  In  an  effort 
by  plaintiff  to  have  a  lost  power  of  attorney 
alleged  to  have  been  given  by  her  and  her 
husband  established.  She  pleaded  In  re- 
c<mvention,  setting  up  her  ownership  of  the 
landf  making  a  third  party  a  defendant  by 
her  crosa-actlOD,  praying  tor  possession  of 


the  land  and  Jii^ment  i^talust  '  the  third 
party  for  the  land  and  rents.  Upon  this 
issue  Collard,  Justice,  said: 

"But  we  think  that  the  defendant,  having  in- 
voked the  Jurisdiction  of  the  court  upon  origi- 
nal and  independent  matter  set  np  by  her 
claiming  the  land,  makmg  Benolda  a  party,  and 
asking  judgment  against  him  for  the  land, 
waived  the  question  of  jurisdiction  raised  by 
her  exceptions.  The  entire  form  of  the  action 
was  changed  by  her  from  a  suit  to  establish  a 
lost  power  of  attorney  to  an'  action  of  tres- 
pass to  try  title,  and  in  order  to  a  recovery 
she  made  tiie  person  claiming  Hbe  land  a  part7 
defendant:  •  *  *  Having  brought  into  court 
a  new  party  defendant,  to  try  title  to  the 
land  With  him  as  a  purchaser  from  plaintiff 
pending  the  suit,  becoming  the  actor,  and  claim- 
ing affirmative  relief  upon  an  Issue  with  him 
that  could  only  be  tried  in  the  county  Tfbere 
the  land  was  situated,  she  was  in  no  attitude 
to  disdaim  the  jurisdiction  of  the  court,  or  to 
insist  up<m  her  exceptions.  She  TOluotarily 
submitted  to  the  Jurisdiction  of  the  court,  or, 
rather,  invoked  Its  jurisdiction  as  to  a  new 
party,  and  ought  not  to  be  allowed  to  repu- 
diate it." 

So  it  may  be  said  in  the  instant  case  that, 
while  the  bank  might  have  Instltnted  an. 
Ind^endent  suit  against  the  plalntifls  and 
the  sureties,  upon  their  Injunction  bond,  to 
recover  Its  damages,  it  elected  to  recoavttie 
and  sue  for  such  damages  In  this  action. 
It  could  only  sue  the  plaintiffs  and  their 
sureties  In  Hall  county,  and,  by  asking  alllr- 
mative  reKef  against  them  and  invoking 
the  Jurisdiction  of  that  court  as  to  the 
sureties,  it  fully  submitted  itself  to  the  Ju- 
risdiction of  the  HaU  county  dlstoict  court 
Several  Courts  of  Civil  Appeals  have  fol- 
lowed the  Supreme  Court  in  Douglas  v.  Bak' 
er,  and  In  the  following  cases  so  holding 
writs  of  error  have  been  refused:  Gardner 
V.  Planters'  National  Bank,  54  Tex.  GIv. 
App.  672,  118  S.  W.  1146;  Kolp  v.  Shrader, 
131  8.  W.  860;  Zarala  Land  &  Water  Co. 
Y.  Tolbert,  165  8.  W.  31;  Carver  Broa  t. 
Merrett,  155  8.  W.  683.  A  number  of  otiier 
declsltms  by  the  various  Courts  of  Civil  Ajh 
peals  to  the  same  effect  might  be  cited  from 
which  no  writs  of  error  were  prosecuted. 
This,  of  course,  presents  an  irreconcilable 
conflict  which  is  not  wltliln  our  province  to 
Bottto,  Believing  that  the  holding  ot  the 
Supreme  Court  In  the  Douglas-Baker  Case 
is  In  line,  not  aaly  with  the  uniform  rule  an- 
nounced In  the  decisions  of  ttie  United  States 
Supreme  Court,  but  that  It  is  also  supported 
by  the  great  w^bt  of  authority  in  other 
jurisdictions,  we  sustain  appellanta^  assign- 
ments. This  will  reauire  a  Tey««al  of  the 
judgment. 

[2]  Appellees  complain,  but  not  by  way  of 
cross-assignment,  of  the  court's  action  in  per- 
mitting appellants  to  take  a  ^obsui^  and  In- 
cidentally insist  that  the  Judgment  upon 
that  phase  of  the  case  Is  not  finaL  The  right 
of  appellants  to  take  a  nonsuit  at  any  tln< 
befiHre  the  apge3iB»  Have  filed  an  loi' 
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aaklBf  ftw  afDnnattTe  leUef  la  atatntory* 
ud  cumoC  be  denlaO.  Article  19B6b  T.  & 
01  &t  pio^dee: 

**At  IB7  time  before  the  Jnry  hare  retired, 
the  plaintiff  majr  take  a  nooamit,  bat  he  ehall 
Mt  tiiereby  prcjndica  the  riabt  of  an  adverse 
party  to  be  heard  6n  hie  claim  for  afBnnatiTe 
relief;  when  the  case  la  tried  by  the  jadse 
each  DOnaoit  may  be  taken  at  any  time  before 
tbe  dcddon  la  amioanead.*' 

This  atatuta  haa  been  construed  In  a  num- 
ber of  caaofc  la  W.  p.  Walker  &  Bona 
T.  Hemandea,  42  Ttx.  CSr.  Appi  M8,  82  S.  W. 
106T,  QDOfibig  from  Oie  eaae  of  Hoodleaa  t. 
Winter,  80  Tex.  Ml,  10  8.  W.  427,  (be  Ooort 
of  CSvil  Appeals  aald: 

"The  right  of  the  plaintiff  to  take  a  nonsuit 
apoD  hla  own  canse  of  action  waa  eonaideretf 
of  sufficient  importance  by  the  Legislature  to 
be  given  express  recognition.  Owing  to  unex- 
pected contingencies  that  may  occur  during  a 
trial,  it  is  a  privilege  which  it  may  become 
necessary  for  the  most  careful  and  diligent 
litigant  to  exercise,  and  it  is  important  tliat 
the  substance  and  not  the  shadow  alone  of 
the  right  sbaU  be  preserved.  *  *  *  It  is 
only  liUMx  the  defendant  by  a  coonterdaim 
seeks  some  'affirmative  relief  that  the  right 
of  the  plaintiff  to  diaeontinne  the  entire  causa 
is  forbidden." 

Following  thia  quotation,  Bdlaon,  Justice 
proceeda: 

"At  the  time  the  plaintiff  ashed  the  conrt  to 
permit  him  to  take  the  nonsuit  there  was  no 
daim  for  affirmative  relief  by  the  defendants 
In  the  caae;  and  therefore  no  right  existed  to 
be  heard  upon  same  or  conkt  be  prejudiced  by 
the  taking  of  the  nonsuit.  Under  these  dr- 
camstances  the  statute  gave  the  plaintiff  the 
right  to  discontinue  the  entire  cauae.  But 
does  the  fact  that  after  the  prayer  for  the 
nonsuit,  but  before  tt  was  granted,  the  de- 
fendsnts  asked  permission  to  amend  their 
pleadings  so  as  to  set  up  a  daim  for  affirma- 
tive relief,  so  change  the  sitnation  as  to  de- 
prive the  plaintiff  of  bis  statutory  right  to 
take  a  nonsnlt,  ao  aa  to  diaeontbine  the  entire 
caae?  In  onr  opinion  It  does  not.  The  caae 
must  be  considered  as  consisting  alone  of  the 
pleadings  in  existence  at  the  time  the  plaintiff 
asks  to  take  the  nonsuit,  and  his  right  to  the 
same  ie  determirM  by  the  fact  that  at  the 
time  be  asks  to  take  the  nonsuit  there  ia 
no  plesdinff  of  the  defendant  asking  affirma- 
tive relief." 

The  Snpieme  Conrt,  in  Eldd  et  ux.  t.  Mc- 
Gradien  et  aL,  106<Tez.  883,  ISO  S.  W.  S86, 
which  waa  a  nonjury  case^  aald: 

"From  the  foregoing  atatement  it  la  dear 
to  our  minds  that  at  the  time  plaintiffs  asked 
to  take  a  nonsnit  the  court  had  not  announced 
his  dedsion.  If  this  is  true,  then  it  was  plain- 
tiffs* right,  secured  by  the  statute  above  quot- 
ed, to  hnve  their  case  nonsuited.  It  seems  to 
us  to  be  immaterisl  to  the  exercise  of  the 
right  to  tske  a  nonsnit  thst  the  plaintllf  Is 
mads  aware  of  the  court's  view  of  the  case  from 
*hB  expression  of  the  court's  opinion,  or  from 
other  source.   8ndi  knowledge  may  serve 

"he  vital  reason  iihj  the  party  desirea  ta 


get  his  case  ont  of  conrt  Wn  Information  of 
how  the  court  will  dadde  cannot  affect  the 
plaintiff's  right  to  a  nonsuit,  where  the  ded- 
sion has  not  been  announced.  The  statnte  is 
plain  upon  the  subject,  and,  we  think,  does  not 
mean  tiiat  the  plaintiff  Is  denied  the  right  to 
a  nonsuit  where  he  gathers  from  the  opimon 
of  the  conrt  In  discussing  the  caae  what  Us 
dedsion  will  be.  Thst  is  not  the  language  nor 
is  It  the  meaning  of  the  law.  •  «  •  We  are 
dearly  of  the  opinion  that  the  trial  conrt 
should  have  permitted  plaintiffs  to  have  taken 
their  nonsuit  in  compliance  with  their  request, 
and  thst  in  the  denial  of  that  right  a  anbatan- 
tial  Injury  has  resulted  to  them." 

To  the  same  effect  are  the  following  caaee: 
Pye  T.  Wyatt,  161  S.  W.  1066;  Adama  t. 
Ballway  Company,  137  8.  W.  441;  Free  ▼. 
Burseaa  db  Son.  104  Tex.  81.  183  IB.  W.  421; 
Blunt  T.  Hovaton  OU  Co.,  146  S.  W.  248: 
WeU  T.  Abeel,  206  B.  W.  78S.  In  the  laat- 
named  caae  Judge  Bice  aald: 

**It  is  true  that  the  court  remarked  at  the 
time  when  he  extended  the  time  for  counsel  to 
present  auUuulties  that  he  would  bear  them, 
but  would  not  permit  Mm  to  take  a  nonanit. 
Thta  la  ahown  to  liave  been  based  on  the  idea 
that  bis  right  to  permit  or  refuse  the  nonsuit 
was  discretionary,  rather  than  one  based  apoD 
what  the  law  might  be  in  relation  thereto.  The 
right  to  take  a  nonsuit  is  liberally  construed 
by  the  courts,  and  in  cases  above  referred  to 
it  has  been  held  that  counsd  had  the  right  to 
discuss  the  matter  with  the  court,  and,  if  the 
conrt  auggests  or  Indicates  that  be  Is  going  to 
decide  against  plaintiff,  plaintiff  lus  the  right 
to  disuiisB.  The  fact  that  the  court  mahea  each 
intimation  is  often  the  reason  why  a  nonsuit 
is  taken.  As  said  by  counsel  for  appellant,  it 
Is  a  statutory  right  given  to  plaintiff  to  dismiss 
bis  case  at  any  time  before  a  decision  ia  an- 
nonneed." 

in  Appellee  fDrther  Inidats  that  In  the 
above^uoted  excerpt  from  the  Judgment 
the  court  did  noh  definite  deoree  a  ^jtM«|<na' 
of  the  auit  We  cannot  aaaent  to  thla 
tentlon.  but.  If  It  be  admitted  that  the  Jodg- 
ment  doea  not  *tatab)  the  dechiratlaik  of 
the  coart  pronouncing  the  legal  conaeQuenceB 
tit  the  facta  found,"  It  would  be  the  duty  of 
thia  oonr^  under  the  atatnte,  to  enter  a 
Judgment  to  that  etCecL  Under  article  1903, 
V.  S.  0.  8.  (an^emeat  to  volume  1),  eithw 
party  haa  ttw  ria^t  to  amwal  from  a  trial 
court's  Judgmrat  anatainlng  or  orerrullng  a 
plea  <a  privilege  and  appellant  haa  anwaled 
from  that  part  of  the  court'a  decree.  The 
action  of  the  conrt  upon  the  reqneab  of  ap- 
pellante  to  be  permitted  to  take  a  nMiauit, 
It  would  aeem,  la  In  a  measure  immaterial, 
since  the  provlatona  of  artt^  1996,  Y.  8. 
O.  S.  are  mandatory,  derenger  t.  Garner, 
60  Tex.  ClT.  App;  662.  UO  8.  W.  795^  111 
S.  W.  177. 

The  Jadgmat  la  reversed.  iri13t  inatmctioii 
to  the  trial  court  to  enter  an  tnder  dlamiaa- 
ing  plaintUTs  anlt  and  overmling  (ha  pleaa 
of  xwlvU^e, 

Beversed,  with  inatmctlom. 
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MAYER  V.  LOUISVILLE  RY.  CO. 

(Ooart  of  Appeals  of  Eentacky.  May  6,  1&21. 
Beheariog  Denied  Oct.  14,  1921.) 

1.  Appul  aid  error  ^$88(2)— Error  aot 
■kvwa  li  rteori  net  avatlaMo  oi  appeal. 

'Where  an  appeOant  asiIgiMd  as  error  the 
nee  id  a  dty  ordinance  in  arfument  bj  counsel, 
and  bill  «f  exceptions  does  not  show  that  there 
was  any  reference  to  the  ordinance  during  ar- 
cnment,  or  objection  to  it,  or  any  rulinc  of  tbs 
eoort  or  request  to  rule  on  such  question.  It 
cannot  be  r^ied  on,  on  appeaL 

2.  Street  railroads  «S990(3)— SIgaal  of  ap- 
proach of  car  seen  is  uaaaoaaaaiy. 

Where  a  driver,  vhose  wagon  wss  struck 
vbeD  he  attempted  to  cross  ahead  of  a  street 
car  at  a  street  ioterscction,  saw  the  approach 
of  the  car  when  It  was  80  feet  away,  the  mo- 
torman  was  not  required  to  give  a  signal  of 
'the  approach  of  bis  car. 


3.  Trial  «=>228(3)~U8e  of  word  "might"  In 
part  of  lastruotloa  hetd  aot  misleading. 

In  an  action  for  injuries  by  street  car,  the 
nee  of  the  word  "might"  in  a  clause  of  an  in> 
stmctioo,  "If  yon  believe  from  the  evidence, 
after  he  discovered  or  by  the  exerdae  of  ordi- 
nary care  might  have  discovered,  •  •  • " 
Instead  of  "could,"  «r  "wonld,"  or  "abenld," 
was  not  misleading. 

4.  Trial  «=»260(l)— Refasal  of  lostruoUons, 
glvea  In  substanoe  la  anotber  lastniotloii,  Is 
aot  error. 

Befuaal  to  give  instmctionB,  evciy  idea  of 
which,  except  one,  which  was  Immaterial,  was 
Included  in  an  instruction  which  the  court  gave, 
was  not  error. 

5.  Appeal  aad  error  «=>I066— latrodnotloD  of 
•vUtoioa  eonoeralng  algaals  fey  aioteman, 
whaa  tliara  was  no  lasno  a^  to  algaals,  waa 
iMHiatorlal. 

When  there  was  no  issue  concerning  signals 
given  by  a  motorman  of  a  street  ear,  which 
•truck  plaintilf,  the  introduction  of  evidence 
concerning  the  ^gnale  waa  immaterial. 

6.  Appeal  and  error  ^1003— Vardhrt  on  ooa- 
fllotlng  avldonoa  aot  agdnst  wdght  of  avU 

d«KM. 

In  an  action  against  a  street  car  company 
for  personal  injuries,  where  there  was  a  sharp 
conflict  in  evidence  on  some  material  pointa 
in  issue,  a  verdict  for  defendant  la  not  against 
weight  of  evidence. 

Appeal  from  Circuit  Court,  Jefferaon 
Conntr,  ComiDon  Pleas  Branch,  Flrat  DiTi> 

Actfon  by  August  C.  Mayer  i^^alnat  the 
Lotdamie  Ballway  GomEtany.  From  a  Judg- 
ment for  deffendant,  plaintllf  appeals.  Af- 
firmed. 

O'Doberty  ft  Yonts  and  Lawrence  J. 
Mackey,  all  of  LoulavUle,  for  appellant 

Straus,  Lee  A  Krieger  and  Alfred  Sellig- 
man,  ail  of  Louisville,  for  appellee. 


Loni&rviLi.B  BT.  00.  T85 
(MS  B.yr.) 

TUKKSR,  O.  Twenttetb  street,  In  the  dtjr 
of  Louisville,  nms  north  and  south,  and 
Bank  street,  tlier^  runs  east  and  west. 
Appellee^  car  tra^  are  (Rented  alons 
Bank  street.  AppeUant,  <m  December  1, 
1917,  waa  driving  a  delivery  wagon  imth  on 
Twentieth  street,  and  at  the  Interssetlan  of 
that  street  with  Bank  street  one  of  appel- 
lee's can  gtring  east  collided  with  apixdlanf  s 
wagon,  whereby  he  was  knocked  therefrom 
and  Injured. 

This  Is  an  action  for  damages  growing  out 
of  that  coDisbm,  wheretai  the  plaintiff  al- 
leged m  general  terms  Hiat  Us  Injuries 
grew  out  of  the  gross  negligence  of  those  in 
charge  of  the  easHmond  car.  The  answer 
was  a  traverse  of  tbe  allegattons  of  the  pe- 
tition, and  tn  the  second  paragraph  the  con< 
tributory  negligence  of  the  platntlfr  was  re- 
lied upon,  and  ttala  was  controverted  1^  re- 
I^y.  On  a  trial  tiie  Jury  retemed  a  Tordlct 
for  the  defendant,  and  the  plaintiff,  having 
died  his  motion  and  grounds  for  a  new  trial, 
which  were  orerruled,  prosecutes  this  ap* 
peal. 

The  ptafntllTg  own  evidence,  in  substance, 
is  that  as  be  approached  Bank  street  his 
horse  was  going  along  dowly  at  a  Jog  trot, 
and  that  when  he  was  a  short  distance  from 
the  car  tracks  he  looked  west  and  saw  the 
east-bound  car  approaching  at  a  distance,  as 
he  thought,  of  about  80  or  90  feet,  and  that 
the  car  was  going  at  Its  ordinary  speed ; 
that  he  slackened  the  speed  of  his  horse  as 
he  ai^roached  the  car  track,  but  that  he 
thought  he  had  time  to  cross  ahead  of  the 
car  and  permitted  his  horse  to  proceed,  and 
looked  east  to  see  If  a  car  was  approaching 
from  that  direction;  but  when  he  again 
looked  west  bis  horse  was  on  the  traA  and 
the  east-bound  car  was  only  a  short  distance 
from  him  and  going  at  u  high  rate  of  speed, 
and  he  then  undertook  to  urge  his  horse 
across  In  a  hurry,  but  the  car  struck  his 
wagon. 

The  motorman's  eridence,  In  substance,  is 
that  he  saw  the  horse  attached  to  the  wagon 
approaching  the  intersection  as  soon  as  Its 
bead  came  In  sight,  and  that  then  be  was 
only  about  30  feet  from  the  intersection: 
that  he  sounded  his  gong,  and  the  driver  of 
the  wagon  looked  up  and  saw  the  car  ap- 
proaching and  then  slackened  the  speed  of 
his  horse  almost  to  a  standstill,  and  he,  the 
motorman,  assuming  from  this  that  the  driv- 
er was  stopping  his  horse  for  the  purpose  of 
letting  the  car  pass,  thereupon  increased  the 
speed  of  the  car,  but  Immediately  thereafter 
saw  that  the  driver  was  undertaking  to  pass 
in  front  of  him,  and  be  then  used  every  po»- 
Bible  effort  to  avoid  the  collision,  but  was 
unable  to  do  so. 

It  will  be  seen  from  this  short  recital  of 
the  evidence  that  the  motorman  saw  the 
horse  and  wagon  approaching  the  Intenwo 


4te9Fer  otbw  owns  sso  iSBU  topla  sad  KBT-mnCBBB  IB  sU  Kar-M 

238S.W.-G0 


Digitized  by  Google 


788 


288  SOITTHWHSTBiRN  BEFOBTVB 


tl<m,  and  the  drlTer  of  the.  wagon  saw  the 
car  approaching  it,  and  tbe  court  below.  In 
view  of  this  situation,  sabmltted  the  case  to 
the  jury  upon  the  theory  that  there  might 
be  a  recovery  for  the  plaintiff  only  if  the 
jary  should  brieve  that  after  the  discorery 
of  the  plaintiff's  peril  the  motorman  failed  to 
exerdse  ordinary  care,  or  to  use  the  means 
at  his  command  to  avert  the  collision;  or, 
second,  If  the  car  was  nmnlng  at  an  exces- 
sive rate  of  speed  and  thereby  brought  about 
the  collision. 

[1]  It  is  the  first  contention  of  appellant's 
counsel  that  the  instructions  given  in  this 
lorm,  when  takai  in  connection  with  the  use 
on  the  trial  by  counsel  for  ai^lee  during 
the  argumoit  of  an  ordinance  of  the  dty 
providing  that  street  cars  running  east  and 
west  had  the  right  of  way,  caused  the  jury 
to  believe  that  the  question  of  the  right  of 
way  was  the  vital  one  In  the  case  and  there- 
by Induced  tbe  verdict  for  the  defendant 
In  the  first  place,  there  Is  no  authority  in 
the  record  for  th«  statemmt  that  the  ordi- 
nance was  used  or  r^erred  to  In  any  way 
by  counsel  during  tbe  argument.  The  bill  of 
^ceptions  shows  that  counsel  for  defendant 
did  offer  in  evidence  the  ordinance,  but  that 
tbe  court  declined  to  p^mit  it  to  be  read  In 
evidence,  saying  at  the  time  that  the  court 
took  Judicial  notice  of  the  ordinances  ot  the 
city;  and  so  far  as  the  bill  of  exceptlooa 
shows  fbere  is  no  reference  whatsoever  to 
any  occurrence  daring  -  the  argument  with 
reference  to  the  uae  by  counsel  of  this  wdi- 
nance.  There  is  nothing  to  show  that  any 
such  use  was  made  of  it,  or  that  there  was 
any  objection  to  each  use,  or  Oiat  the  court 
ruled  upon,  or  was  requested  to  role  upon, 
any  such,  question.  The  only  reference  in 
the  whole  record  to  the  uae  durli^  the  argn- 
meat  by  counsel  of  this  ordinance  is  found 
in  the  motion  and  grounds  for  «  aew  trlaL 

[S]  It  is  further  omnplained  that  the  court 
In  its  instructions  failed  to  require  of  tbe 
motorman  the  dn^  to  give  the  signal  of  his 
^proach  to  the  Intersection.  Manifestly  In 
this  case  the  signals  were  not  necessary,  for 
it  is  testified  by  the  driver  el  the  wagon 
that  he  saw  the  approach  of  the  car  when  it 
was  SO  or  90  feet  away,  and  the  purpose  of 
the  signal  betag  to  notli^  persons  using  the 
intersection  of  the  approach  of  a  car,  no 
signal  was  necessary  to  give  him  notice  of 
what  he  already  knew. 

[31  It  Is  also  complained  that  the  court 
erred  in  Its  iustructlon  when  It  said,  "If  you 
t>elleve  from  tbe  evidence  that  after  he  dis- 
covered, or  by  tbe  ezerdse  of  ordinary  care 
might  have  discovered,  •  •  • "  and  that 
the  use  of  tbe  word  "might,"  Instead  of  ei- 
ther the  word  "could"  or  "would"  or 
"should,"  was  misleading.  The  criticism  Is 
a  mere  play  upon  words.  It  is  bardty  prob- 
able that  an  ordinarily  Intelligent  jnry  could 


have  failed  to  understand  the  language  used 
by  the  court,  or  that  it  in  fact  went  Into  the 
technical  meaning  of  the  laniniage  used  by 
the  court,  or  attanpted  to  difCerentlate  be- 
tween the  technical  meaning  of  "might"  and 
'*could,"  "would,"  or  "should." 

[4]  The  contentlwi  that  Instructions  1  and 
2,  offered  by  the  plaintiff,  should  have  bem 
given,  Is.wlthout  m^it;  every  idea  embrac- 
ed in  them  id  embraced  in  tbe  first  Instruc- 
tion given  by  the  court,  except  the  require- 
ment for  signals,  which  we  have  seen  was 
unnecessary. 

[5]  The  complaint  of  the  Introduction  <rf 
incompetent  evidence  In  the  form  of  the  or- 
dinance heretofore  referred  to  Is,  as  we  have 
seen,  without  foundation  In  fact,  for  the  sim- 
ple reason  that  the  ordinance  was  not  per- 
mitted by  the  court  to  be  introduced;  and 
as  to  the  Introduction  of  tbe  evidence  con- 
cerning the  signals,  there  being  no  issue  lit^ 
rolving  the  necessity  for  slgnaJa^  it  was  im* 
material  in  any  event. ' 

[I]  The  oontoitlon  that  the  verdict  was 
flagrantly  against  the  evidence  cannot  be 
sustained.  Upon  snne  of  tbe  material 
points  at  Issue  there  was  a  sharp  conflict  In 
the  evidenra,  and  the  jury,  being  the  triers 
of  the  issues  of  fact,  weoe  authorised  under 
the  evidence  to  find  the  verdict  they  did.  In 
fact,  they  might  very  well  have  found  from 
the  evidence  that  tbe  plaintiff,  having  seen 
the  approach  of  the  car,  negUjEently  under- 
took to  cross  in  front  of  it 

Judgment  affirmed. 


E.  W.  ROSS  CO.  V.  AKERS. 

(Oonrt  of  Appeals  of  Kentucky.  Sept  80, 
1»21.) 

I.  Appeal  and  error  ^837(2)— Aotlos  far 
new  trial  being  wholly  Independeat  of  erfvl- 
nal  aotlon,  cannot  be  looked  to  appeal 
fron  original  Judgmeat. 
On  appeal  from  Judgment  takeo  by  delanlti 
court  cannot  consider  matter  appearing  in  an 
action  OQder  Civ.  Code  Prac.  $  S18,  for  a  new 
trial,  which  was  commenced  after  tbe  appeal, 
as  Bucb  action  is  wholly  iodependeDt  of  the 
original  action,  and  the  judgment  in  one  case 
or  tbe  other  must  stand  or  fall  on  the  merits 
of  the  case  in  which  rendered,  regardleas  of 
the  merits  of  the  other. 

Z  Pleading  «=»234— Petition  may  be  ameaded 
without  leave  before  answer,  but  not  after. 
Plaintiff  may  amend  the  petition  without 
leave  of  court  at  any  time  i>ef.ore  the  filing  of 
an  answer,  bat  afterwards  such  leave  is  Es- 
quired. 

3.  Pleading  •8=>238 (2)— Filing  amended  petl- 
tiofl  before  answer,  with  leave  of  coart  and 
without  one  day's  notice,  Is  Insufflofest. 
Civ.  Code  Prac.  |  132,  requires  plaintiff  to 

^ve  defendant  one  day'a  notice  of  his  inten- 


•For  other  < 
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ti<ni  to  fli*  untnded  complslnt,  xoA  applies  to 
fflins  iMfora  anawer.  which  doea  not  reqinr* 
leare  of  court,  and  fiUng  by  leave  of  court 
prior  to  anamr  withont  anch  notiea  to  Inauffi- 
dent. 

4.  Statotaa  «3>243— Statate  praaariUag  rala 
of  praothM  lUiarally  ooastnied  to  carry  oat 
I0|lilativa  parpoaob  ^ 

A  Btatote  preacrfbing  a  rolo  of  practice 
shoTild  be  liberally  construed  to  carry  out  the 
le^slative  purpose,  and  this  is  especially  en- 
joioed  by  Civ.  Code  Prac.  i  733,  providing  that 
the  rule  that  statutes  in  derogation  of  the  com- 
mon law  are  not  to  be  strictly  construed  shall 
not  aiwly  to  the  Code. 

9.  Appearanca  «=>9(l)— Party  objeeting  to 
sarvfoe  and  appealing  from  defanit  Judgment 
la  before  the  coart  for  all  purposes  on  ro- 
■aad. 

Where  a  defendant  has  objected  to  the 
aatrice  of  aommons,  and  appealed  from  a  de- 
fault JudicmeDt,  which  is  reversed,  aach  de- 
fondant  will  be  before  the  coart  for  all  pur- 
poaea  opon  return  of  the  caaa  to  the  trial 
court 


Ap;^  from  CHicnlt  Court,  Hardin  Gonn- 
tr. 

Action  by  Lee  Akera  agalnat  the  B.  W. 
Roes  Company.  Verdict  and  Jadgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
with  directions  to  set  aside  Judgment,  and 
for  proceedings  consistent  with  the  opinion. 

Irwin  tt  Irwtn,  of  EUzabethtown,  and  An- 
gustna  B.  WUlBon,  of  Loalsrllle^  tat  appel- 
lant. 

Haynes  Carter  and  G.  K.  H(^n>ert,  both  ct 
nixabetfatown,  for  app^ea 

THOMAS,  J.  Appellee  and  plalnttft  be- 
low, Lee  Afcers,  purchased  from  appellant 
and  defendant  below,  BL  W.  Hosa  Company 
(a  corporation),  whose  place  of  tnialneag  la 
SprioKfleld,  Ohio,  the  material  for  a  steel 
alio  which  was  to  be  shipped  by  defendant 
to  Senora,  Ky.  f.  o.  hi  car  at  Springfield, 
Ohio,  and  the  idlo  was  to  be  constructed  by 
plaintiff  out  of  the  material  parcbased  by 
him  from  defendant  according  to  written  di- 
rections ftimiahed  by  It.  There  waa  a  war- 
ranty that  the  alio,  if  c(8iBtructed  according 
to  directions,  would  "not  be  affected  by  cli- 
matic nmdltlon^  that  It  la  fireproof  and 
stormproof,  and  will  not  buckle  or  twist," 
and  when  so  constructed  it  would  *^  the 
most  practicable,  moat  permanent,  and  moat 
^deot  alio  that  can  be  erected."  The  or- 
der for  the  purchase  of  the  material  waa 
glTen  April  28,  1917,  and  <m  NoTember  12. 
In  tlie  aame  year,  thia  action  was  filed  by 
plalntUf  against  defendant  seeking  to  recov- 
er against  it  tlie  aum  of  fS,000,  as  damages 
proximately  resulting  from  a  breach  of  the 
warranty.  It  was  alleged  in  the  petition 
after  vtentng  the  contract,  Including  the 
wartaaty,  that  pl^tlff  had  coiatriicted  the 
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^lo  according  to  the  directions  fumlshed  to 
him  by  the  defendant,  and  dlled  It  with  en- 
silage, but  that,  on  account  of  the  defecUTO 
material  and  the  weakness  of  the  walls,  it 
buckled  and  twisted,  and  fell  against  his 
bam,  destroying  the  latter  and  some  seed 
wheat  and  other  articles  therein,  and  that 
the  value  of  the  ensHaga  and  the  articles 
destroyed  amounted  to  the  sum  sued  for. 

Snmmtms  was  served  on  S.  Q.  Garlow,  who 
was  stated  in  the  return  of  the  sheriff  to  be 
the  "chief  officer  and  agent  of  aald  defendant 
in  this  county."  That  return  was  dated  more 
than  10  days  befcwe  the  convening  of  the 
next  term  of  coart,  and,  upon  the  convening 
of  that  term,  plaintiff  filed,  as  he  claima 
"with  leave  of  court,"  an  amended  petition 
in  which  he  Increased  the  amount  of  his 
damages,  by  enlarging  some  of  the  itemb  stat- 
ed in  the  original  petition  and  incorporating 
others,  from  |8,000  to  $5,124.46.  The  sheriff 
waa  permitted  on  plaintiff's  motion  to  amend 
his  return  so  as  to  conform  to  the  rule  of 
practice  stated  in  the  case  of  Yonngstown 
Bridge  Co.  v.  White's  Admr.,  105  Ky.  273, 
49  S.  W.  36,  20  Ky.  Law  Rep.  1175.  In  his 
amended  return  be  negatived  the  presence 
of  any  <^  the  defendant's  officers  in  the 
county  preceding  its  managing  agent,  as  set 
forth  in  subsection  33,  {  732,  of  the  Civil 
Code.  Thereupon,  without  answer,  demur- 
rer, or  any  other  defensive  action  on  the 
part  of  the  defendant,  the  petition  and  the 
amended  petition,  on  motion  of  plaintiff,  was 
taken  for  confessed,  and  a  Jury  was  Impan- 
eled to  assess  the  damages.  After  hearing 
evidence  and  receiving  the  Instructions  of 
the  coart,  it  returned  a  verdict  In  favor  of 
plaintiff  for  the  sum  of  $4,571.46,  which  was 
$1,517.46.  more  than  was  claimed  In  the  orig- 
inal petition.  Jadgmoit  was  rendered  on 
that  verdict,  and  defendant  has  appealed, 
and  seeks  a  reversal  upon  the  sole  available 
ground  that  the  court  erred  in  taking  ftnr 
confessed  any  of  the  matters  alleged  in  the 
amended  petition,  and  in  submlttiue  any  of 
them  to  the  Jury. 

[1]  Why  the  defendant  did  not  appear  and 
make  defense  we  do  not  know  from  anything 
contained  in  this  record,  but  there  has  been 
filed  therewith  atnce  the  appeal  was  taken 
a  portion  of  a  record  in  an  action  brought 
under  the  provislona  of  section  618  to  ol>- 
tain  a  new  trial,  and  In  that  we  learn  that 
defendant  conteuda  that  the  perami  ui>on 
whom  the  summons  was  served  waa  neither 
Its  managing  agent  nor  did  he  hold  any  office 
with  it.  We,  however,  cannot  consider  on 
this  appeal  any  of  the  facts  dev^cqted  In 
that  case,  because  (a)  it  is  yet  pending  and 
undecided,  and  because  (b)  It  could  not  affect 
the  merits  of  this  case,  however  decided, 
since  the  action  for  a  new  trial  is  me  whol- 
ly Independent  of  the  original  one,  and  the 
Judgment  in  the  one  or  the  other  must  stand 
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or  fall  upon  the  merits  of  the  cue  In  which 
It  was  renderedf  regardless  of  the  merits  of 
the  other  one.  Msboti;,  Evans  &  Keys 
Meloan,  16S  Kj.  582.  177  S.  W.  4SS.  We 
most  thraefore  look  ali»e  to  the  record  In 
tlie  orlgliuU  «MM  In  dlqposliis  of  tbe  qoestlaii 
ralaed. 

[2,  S]  In  deter mlnlnj;  that  question  we 
hare  concluded  to  pass  over  the  fiurther  one 
as  to  whether  the  amendnient  was  sach  as 
to  require  the  service  of  a  sommons  upon  It 
in  the  absence  of  an  ratry  of  an  appearance 
thereto,  since  we  have  concluded  that,  under* 
a  proi>er  constractlon  of  sectlMi  132  of  the 
Civil  Code,  It  was  necessary  for  plaintiff  to 
give  defendant  one  day's  notice  of  his  intoi- 
tion  to  aie  the  ammded  petldon.  niat  sec- 
tion laTs: 

TTh*  plaintiff  may,  at  any  time  before  an- 
swer, amend  bis  petition  wftbont  leave;  bat, 
unless  the  amendment  ht  filed  five  days  before 
th»  term  at  which  the  defendant  is  snmmoned 
to  answer,  he  shall  give  to  the  defendant  no- 
tice, of  one  day,  of  his  intention  to  amend." 

[<]  The  section  prescribes  a  rule  of  prac- 
tice, and  it  should  be  liberally  construed  so 
as  to  carry  out  the  purpose  of  the  Legislature 
in  Its  enactment  This  is  not  only  tbe  rule 
with  reference  to  the  Interpretation  of  all 
statutes,  but  it  Is  especially  enjoined  by  the 
provisions  of  section  733  of  tbe  Civil  Code. 
The  evident  purpose  of  requiring  one  day's 
notice  to  the  defendant  of  the  intended 
amendment  was  to  prevent  him  from  being 
taken  unawares,  and  to  give  blm  time'  with* 
In  which  he  might  prepare  his  defense  there- 
to, though  the  amendment  might  be  strictly 
germane  to  the  matters  complained  of  In  the 
petition,  and  be  such  as  not  to  require  the 
service  of  a  summons  thereon.  And  tbe  peri- 
od of  time  wltliin  which  the  one  day's  notice 
was  required  should  begin  "five  days  before 
the  term  at  which  the  defendant  Is  summon- 
ed to  answer,"  provided  the  amendment  was 
filed  "without  leave"  of  court.  The  only 
time  that  a  pleading  may  be  filed  with  leave 
of  court  is  after  answer  is  filed.  Champion 
V,  Eobertson,  4  Bush,  17,  and  Louisville  & 
Nashville  Railroad  Co.  v.  Hall,  115  Ky.  56T, 
74  S.  TV.  280,  24  Ky.  Law  Eep.  2487.  Tbe 
cases  cited,  as  well  as  the  section  of  the  Code 
under  consideration,  sustain  the  right  to  file 
the  amendment  without  leave  of  court  at  any 
time  before  tbe  filing  of  an  answer.  On  the 
otber  hand,  after  answer  Is  filed  no  amend- 
ment of  the  petition  may  be  made  without 
leave  of  court.  Mount  v.  Louisville  &  Nash- 
ville R.  Cfl.,  2  Ky.  Law  Rep.  221,  and  Petry 
V.  Petry,  142  Ky.  564,  134  S.  W.  922.  Evi- 
dently, therefore,  the  giving  of  leave  to  file 
an  amendment  vrb&a,  under  the  practice,  no 
such  leave  was  required,  and  therefore  giv- 
en without  authority,  cannot  change  the 
rules  of  practice  governing  the  filing  of 
amendments. 

It  was  no  doubt  tbe  failure  to  obsecve 


this  distinction  that  led  this  covrt,  !n  the 
case  of  Bryant  v.  Coon^,  40  S.  W.  016,  19 
Ky.  Law  Rep.  223,  to  hold  that  one  day's 
notice  ot  the  filing  ot  the  amendment  as  re- 
quired by  sectiMi  132,  supra,  of  the  Code,  was 
required  to  be  given  only  where  tbe  amend- 
ment was  filed  within  the  five  days  imme^- 
at^  preceding  tbe  convening  of  court  A 
reading  of  that  opinion  wlU  show  that  the 
amendment  there  Involved  was  not  wly  one 
to  correct  a  formal  defect  but  it  was  filed 
"with  leave  of  court,"  which  was  wholly  un- 
necessary and  therefore  without  any  effect 
since  there  had  been  no  answer  filed,  and 
plaintiff  was  entitled  to  amend  bis  petition 
without  leave  of  court  It  Is  expressly  held 
in  that  opinion  that  "the  provision  of  the 
Code  cited  (section  132)  has  no  application  to 
pleadings  filed  by  leave  of  court  during  t^m 
time."  But  the  fact  seems  to  have  been  or- 
erloolEed  by  the  learned  judge  who  wrote  th^ 
opinion,  that  tbe  leave  of  court  there  obtain- 
ed (though  glvm  in  term  time)  was  entire- 
ly unnecessary,  and  without  authorlt^t  and 
could  not  therefore,  alter  the  right  of  de- 
fendant to  receive  one  day's  notice  of  the 
Intention  to  file  the  amendment  U  it  was 
filed  at  any  time  after  the  Ave  days  preced- 
ing the  commencement  of  court*  and  was 
therefore  one  that  coold  be  filed  mider  the 
condition  of  the  record  withoat  leave  of 
court  The  opinkm  retened  to  la  aoond  In 
so  ftur  as  it  hcdds  that  no  notice  is  neces- 
sary when  the  amradment  la  filed  with  leave 
of  court  (which,  as  we  have  seen,  la  unnec- 
essary tin  after  answer  is  filed),  but  we 
think  it  is  erroneous  In  oonfltaing  the  require- 
ment of  notice  to  only  the  five  days  Immedi- 
ately preceding  the  onnmaioKnait  of  court 
and  In  dispensing  with  notice  if  the  amoid- 
meat  is  Qled  during  court,  bat  before  uamear. 

In  the  caae  of  Hunt  t.  Semontn,  79  Ky. 
270,  the  amendment  whlcdi  was  also  one  to 
correct  a  formal  omission,  was  filed  witli 
leave  of  court,  bnt  no  answer  had  heoi  filed 
and  it  was  not  necessary  ttiat  leave  dionld  be 
obtained  to  file  the  amendment  and  tbe  court 
seems  to  have  fallen  into  the  same  error  as 
was  done  In  tbe  Bryant  Case,  except  that  the 
record  In  that  case  affirmatively  showed  that 
the  amendment  was  filed  in  tbe  presence  of 
defendants,  and  in  holding  that  the  notice 
was  not  necessary  the  court  said: 

"In  a  case  lilce  this,  the  amendment  being 
made  by  leave  of  court  and  in  the  presence 
of  defendants,  no  notice  is  neceaaary." 

To  our  minds,  no  better  case  can  be  fonod 
than  the  Instant  me  by  which  to  Illustrate 
the  erroneous  construction  of  the  section  of 
the  Code  under  consideration  by  the  opin- 
ions referred  to,  in  so  far  as  they  bold  that 
leave  of  court  obtained  when  it  was  unneces- 
sary, dispenses  with  the  notice  required 
the  section.  Tbe  def^dant  in  this  case, 
knowing  that  the  plaintiff  could  amend  hla 
petition  without  noitloa  up  t»  within  ftre 
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days  of  the  omvealng  of  the  conrtt  might 
have  with  the  utinoet  diligence  visited  the 
clerk's  office  np  to  that  time,  and,  finding  no 
amendment  filed,  and  being  unable  to  make 
defense  to  the  cause  of  action  stated  In  the 
petition,  conclnded  to  Bare  the  expense  of 
litigation  h7  falling  to  appear  and  let  judg- 
ment go  by  default.  If  the  mle^  as  con- 
strued by  the  cases  supra,  shonld  be  adhered 
to,  the  plaintiff  In  such  cases  could  amend 
his  petition  after  the  oonv^ilng  of  court  and 
without  limit  Increase  the  relief  sought  and 
take  the  amendment  for  confessed  when  de* 
fendant  might  have  one  or  more  absolute  de- 
fenses to  the  matters  therein  chained.  It  la 
our  view  that  it  waa  the  Intention  of  sec- 
tion 182  of  the  Code  to  prevent  a  plaintiff, 
nnder  such  circDmstances,  from  taking  ad- 
Tantage  of  a  defendant  so  situated  by  filing 
an  amendment  affefcdng  the  substance  of 
the  canse  of  action,  and  materially  increasing 
the  relief  sought  where  the  defmdant  had 
not  manifested  his  intmtlon  to  defend  the 
cause  by  filing  an  answer  or  taking  some 
other  defenstve  action,  unless  he  give  the 
reqnlred  one  day's  notice  prescribed  in  the 
section.  No  constrnctlrai  should  be  adopted, 
if  avoidable,  that  would  afford  an  oppor^ 
tunity  for  one  litigant  to  ensnare  or  entrap 
bis  antagonist  in  any  ench  fashion. 

The  language  odi  the  section  is  no  donbt  sus- 
ceptible to  this  Interpretation,  and  It  requir- 
es a  very  strained  construction  to  Interpret 
It  as  was  done  in  the  opinions  supra.  If, 
however,  it  was  equally  susceptible  to  eitlier 
construction,  Uiat  ooe  should  be  adopted,  as 
we  have  shown,  which  would  prevent  the 
perpetration  of  fraud  upon  defendant  by 
plaintiff,  and  render  it  impossible  for  the  lat- 
ter to  obtain  an  undue  advantage  of  him. 
Such  fraud  or  undue  advantage  could  easily 
be  perpetrated  or  obtained  If  i^intiff  could 
file  an  amendment  materially  changlag  the 
cause  of  action,  tiiongh  ^mane  to  the  sub- 
ject-matter of  his  petition,  when  defendant 
bad  not  answered,  and  at  a  time  when  the 
amendment,  under  the  settled  practice,  could 
be  filed  without  leave  of  court  It  was  no 
doubt  the  purpose  of  tbe  Legtalature  tb  pre- 
vent auch  conseQueoces  b^  providing  that 
the  oue  day's  notice  should  be  given  If  the 
am^dment  was  filed  after  the  beginning  of 
five  days  Inunedlately 'preceding  the  court, 
and  at  a  time  when  It  could  be  filed  with- 
out leave,  which,  as  we'  have  seen,  Is  any 
time  before  the  filing  of  an  answer,  unless 
defendant  waived  the  noUce  in  some  l^al 
way.  This  purpose  cannot  be  defeated  by 
the  Qourt  granting  leave  to  file  the  amend- 
ment when  none  was  required  and  when  it 
was  wiOiout  authority  to  do  so.  As  we  read 
the  opinions  supra,  they  were  based  in  the 
main  upon  the  unauthorized  action  of  the 
court  in  granting  leave  to  file  the  amend- 
9iients  therein.    Those,  coses.  In  so  far  as 


OABTEB  HABDWABE  00.  789 

S.W.) 

they  are  in  ocmflltA  with  fbia  opinltMif  are 
hereby  overmled. 

[S]  The  amended  petition  in  this  case  hav- 
ing been  filed  after  the  beglnnhig  of  the  five 
days  preceding  the  commencenmt  of  court, 
and  before  answer  or  other  defensive  ac- 
tion taken  by  the  defendant,  and  cimsequent- 
ly  without  legal  leave  of  court,  It  was  en- 
titled to  one  day's  notice  of  plaintiff's  inten- 
tion to  file  It,  and  the  court  erred  In  taking 
it  for  confessed,  and  in  submitting  to  the 
Jury  any  of  the  items  of  damage  therein  con- 
tained. Under  numerous  opinions  of  this 
court  the  defendant  will  be  before  the  court 
for  all  purposes  upon  a  return  of  the  case. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  set  it  aside,  and  for  proceedings 
conslstettt  with  tills  OBAsdaa. 


CITY  OF  MAYFIELD  v.  CARTER  HARD- 
WARE CO. 

(Court  of  Appeals  of  Kentucky.   S^t  27, 
1921.) 

1.  Appeal  and  error  l«5(3)— Holdlag  at  ta 
valMity  of  ontinanoe  Is  law  of  case  «■  re- 
trial la  lower  eourt. 

In  prosecution  by  a  dty  of  track  owner  for 
failure  to  obtain  license  to  operate  truck,  in 
which  the  truck  owner  daimad  tbat  the  ordi- 
nance reqniriog  such  liceOBe  was  unreasonable, 
and  therefore  void,  a  holding  of  the  Court  of 
Appeals  on  appeal  as  to  the  validity  of  the  or- 
dinance became  the  law  of  the  case,  preclud- 
ing the  trial  court  on  a  retrial  of  the  case  from 
again  passing  on  the  question. 

2.  Licenses  ^37(9)— Lloense  ordlsaaoe  not  Is- 
valid,  thoaiMi  fas  la  la  moass  of  oost  of  ad- 
mlnlstratlOB. 

A  license  ordinance,  enacted  within  the 
police  power  of  a  dty,  la  not  invalid,  though 
a  slight  mistake  is  made  in  calculating  the 
cost  of  administration,  and  the  fee  is  fixed 
too  high,  if  the  surplus  fund,  after  the  pay- 
ment of  all  reasonable  charges,  is  not  bo  great 
as  to  manifest  a  purpose  on  the  part  of  the 
legislative  body  to  make  the  ordinance  a  reve- 
nue-producing measure. 

3.  Lloaasee  •3=>7<9)— Presumed  reasonable. 

A  licease  ordinance,  within  general  power 
of  the  munldpality,  ia  presumed  to  be  reason- 
able, and  will  not  be  held  void,  unless  its  inher- 
ent character  is  shown  to  be  unreasonable. 

Appeal  from  Circuit  Court,  Graves  County. 

Proceeding  by  the  City  of  Mayfield  against 
tho  Carter  Hardware  Company  for  violation 
of  an  ordinance.  Judgment  for  defendant, 
and  the  City  appeals.  Iteversed,  with  dlree- 
tlpi*g. 

See,  also,  191  Ky.  364,  230  S.  W.  29S. 
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W.  J.  Webb,  of  Mayfly,  for  appellant. 
Bobblna  &  Bobbins,  of  Mayfldd,  for  ap- 
pellee. 

SAMPSON,  J.  This  Is  ttae  8e<!ond  appeal  of 
tbls  case.  It  Is  a  prosecution  In  the  name  ol 
the  dty  of  Mayfleld  against  the  Carter  Hard- 
ware Company,  under  a  dty  ordinance,  for 
failure  to  take  oat  and  pay  for  a  license,  as 
required  by  the  ordinance,  to  operate  Its 
motor  truck  on  the  streets  of  said  city.  The 
questioned  license  ordinance  reads  in  part  as 
follows: 

"For  each  automobile,  owned  aqd  operated 
by  any  person.  6rm  or  corporation,  residing 
in  the  city  of  Mayfield,  Kentucky:  For  each 
machine  of  25  horse  power  or  under,  $6.00;  for 
each  machine  of  more  than  25  horse  power, 
$7.00;  for  each  motorcyde,  $6.00.'' 

It  was  the  contention  of  appellee  upon  the 
former  appeal,  as  well  as  on  this  appeal,  that 
the  ordinance  ig  invalid  because  unreason- 
able to  the  amount  of  the  license  fee.  In 
the  former  opinion  we  held  the  ordinance 
Talld  an  a  proper  exercise  of  the  police  power 
of  tbe  city.  City  of  Mayfleld  v.  Carter  Hard- 
ware Co.,  191  Ky.  364,  230  S.  W.  208.  As 
the  defendant,  Carter  Hardware  Company, 
bad  been  Judged  not  guilty  of  a  violation  of 
tbe  license  ordinance,  on  the  theory  that  the 
ordinance  was  Invalid,  the  Judgment  was  re- 
versed for  a  new  trial. 

[1]  The  ordinance  having  been  held  valid, 
there  was  but  one  thing  to  be  done  on  tbe 
return  of  the  case  to  the  lower  court — fix 
tbe  amount  of  the  fine  to  be  Imposed  for  Its 
Tlolatlon,  for  It  was  conceded  that  the  Carter 
Hardware  Company  owned  and  operated  a 
motor  vehicle  on  the  streets  of  Mayfleld  at 
the  time  charsed,  without  first  having  ap- 
plied for  and  obtained  a  license  so  to  do 
as  required  by  the  ordinance.  That  the  opin- 
ion on  the  first  appeal  Is  tbe  law  of  the  case 
baa  beeu  too  often  written  to  require  repetl- 
tion.  The  last  trial  in  the  circuit  court  pro- 
ceeded de  novo,  and  evidence  as  to  the  rea- 
sonableness of  the  license  fee  charged  was 
beard  and  submitted  to  a  Jury.  This  was 
error,  for  the  validity  of  the  ordinance  was 
fixed  by  tbe  former  opinion  of  this  court 

The  whole  defuse  to  the  prosecution  un- 
der the  ordinance  was  based  upon  the  unrea- 
sonableness of  the  fee  charged  for  tbe  li- 
cense; It  being  argued  that  tbe  cost  of  issu- 
ing the  license  and  admlnlat^ng  the  act. 
as  well  as  the  ordinance  regulating  the  park- 
ing of  automobiles  and  the  speed  at  which 
they  may  run  In  the  different  sections  of  tbe 
dty,  based  ui>on  the  d«islty  of  tbe  pc^la- 
tlon,  would  not  approach  the  total  sum  de- 
rived from  a  tax  of  $6  and  $7  for  such  ma- 
chines in  that  city,  where  tbe  evidence  shows 
there  are  about  500  such  cars. 

[11  T!lils  tax  was  levied  under  the  police 
power  of  the  municipality  for  the  purpose  of 
regulating  motor  vehicle  traffic  upon  the 
Streets.  It  la  general  information  that  cit- 


ies have  more  trouble  regulating  motor  Tdil- 
cleg  and  thdr  drivers  than  any  other  busi- 
ness or  occupation.  The  road  h<^  and  speed 
maniac  are  everywhere,  menacing  the  prop- 
erty, limb,  and  life  of  law-abiding  people 
rightfully  upon  the  highways.  It  requires 
careful  supervision  on  the  part  of  tfae  police 
department  to  drcumveot  and  apprehend 
these  violators.  At  the  time  such  a  license 
ordinance  is  oiacted,  it  Is  uttwly  impossible 
to  tell  the  ezact  cost  of  adminlsterlog  it.  and 
legislative  bodies  are  Justified  in  fixing  the 
fee  at  a  sum  great  enough  to  cover  ttae  en- 
tire cost  of  the  enforcement  of  such  laws, 
for  such  expense  must  necessarily  be  borne 
by  those  who  receive  the  benefits,  and  if,  in 
fixing  tbe  fee,  a  slight  mistake  Is  made  In 
calculating  tbe  cost  of  administration,  and 
tbe  fee  fixed  too  high,  tbls  alone  will  not  In- 
validate tbe  ordinance,  if  the  surplus  fond 
after  the  payment  of  all  reasonable  charges 
is  not  80  great  as  to  manifest  a  purpose  on 
tbe  part  of  the  legislative  body  levying  the 
same  to  make  tbe  ordinance  a  revenue-produc- 
ing measure.  The  modern  trend  of  Judicial 
opinion  in  this  country  is  to  uphold  license  or- 
dinances, even  though  they  produce  revenue 
in  excess  of  tbe  amount  required  fra  a  Judi- 
dous  administration  of  the  act.  If  such  ex- 
cess Is  small  and  plainly  results  from  a  mis- 
calculation of  tbe  anioaDt  necessary  to  be 
raised  or  tbe  amount  tb^  will  result  from 
such  Ucensa 

131  It  has  beoi  held  that,  when  plainly 
intended  as  a  police  relation,  sodi  ordi- 
nance will  be  upheld,  even  wbere  tbe  amount 
realized  from  tbe  license  tax  or  fee  Is  out 
of  proportion  to  the  cost  of  issuing  tbe  li- 
cense. No  unreasonableness  will  be  presum- 
ed, and  where  tbe  ordinance  Is  dearly  within 
the  genmtl  power  of  a  municipality,  it  Is 
presumed  to  be  reasonable,  and  the  Judicial 
power  of  the  state  will  not  be  exercised  to 
declare  it  void,  unless  by  its  Inherent  char- 
acter or  proof  it  Is  shown  to  be  unreasonable, 
Littlefleld  V.  State,  42  Neb.  223,  60  N.  W.  724. 
28  U  R.  A.  5SS,  47  Am.  St  Rep.  G97.  Oourta 
are  not  compelled  to  be  too  exact  In  deter- 
mining what  is  a  reasonable  Ucmse  fea. 
Tledeman's  Limitation  Police  Power;  City 
of  Boston  T.  Schaffer,  9  Pick.  (Masa)  415; 
Welch  V.  Hotchklss,  39  Conn.  140, '12  Am. 
Rep.  383;  Johnson  v.  Philadelphia,  60  Pa. 
445;  Ash  v.  People,  11  Mich.  347,  83  Am. 
Dec.  740;  Burlington  v.  Putnam  Ins.  Co., 
31  Iowa,  102.  A  surplus  resulting  from  tbe 
tax  over  cost  of  administration  does  not  in- 
validate the  law,  if  the  amount  of  the  tee 
is  not  disproportionate  to  the  amount  re- 
quired for  its  enforcement.  Littlefleld  t. 
State,  42  Neb.  223,  60  N.  W.  724,  28  L,  B.  A. 
588,  47  Am.  St  Rep.  697. 

As  the  ordinance  on  tbe  first  appeal  was 
declared  a  valid  exerdse  of  the  police  power 
of  the  city,  tbe  trial  court  should  not  bavB 
allowed  tbe  parties  on  the  second  trial  to 
enter  Into  a  leoonslderation  of  tb»  same 
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^inestlon,  but  should  have  conflDed  them  to 
the  one  ranalnlng  Issue,  the  amount  of  the 
flue  to  be  asseseed  against  the  defendant 
company. 

Judgment  reversed,  for  proceedings  not  In- 
consistent herewltb. 


COMMONWEALTH  v.  ROBtNSON. 

(Court  of  Appeals  of  Eentocky.  Sept  27, 
1921.) 

1.  StatatM  «s>lOS(2)-«oMtttutroBal  provl- 
sJoB  osaoenilno  title  and  subject  mandatory. 

The  requirement  pf  Const.  {  51,  proTiding 
that  no  law  shall  relate  to  more  tban  odo  sub- 
ject, and  that  shall  be  expressed  in  the  title, 
is  mandntorf.  and  any  failure  on  the  part  of 
the  Legislatore  to  conform  to  that  reqairement 
fs  fatal  to  BBj  legislation  enacted. 

2.  Statutes  <t=36f— Compliance  with  requlre- 
nents  of  Constitution  presumed. 

An  enactment  la  presumed  to  accord  with 
the  requirements  of  the  Constitution,  and  the 
validity  of  the  act  should  be  upheld  anlesa 
tomtd  to  dearly  contrareiM  a  eonatttntiooa] 
rcqnirement  after  the  act  and  the  conetfta- 
ttonal  provisions  have  both  been  given  a  liberal 
construction  with  a  view  to  sostaining  the  leg- 
islative action. 

3.  Statatea  «»!  14(6)— Gabjaet  of  balng  drunk 
SR  road  as  aa  offeese  held  expressed  In  title. 

Making  unlawful  the  act  of  being  dnuk  on 
a  road  as  declared  in  Sess.  Acta  1920,  c.  81, 
i  28,  hu  a  natural  connection  with  the  gen- 
eral subject  of  the  act  as  expressed  In  the  ti- 
tle, prohibiting  the  manufacture,  sale,  trans- 
portation or  other  dTsposition  of  intoxicatlbg 
llqqoTs,  except  for  certain  purposes,  and  Is  not 
invalid  under  Co  est  }  61. 

Appeal  from  drcnlt  Oonrt,  Lanrel  County. 

Eller  Robinson  was  indicted  for  the  offense 
at  being  dmnk  on  a  public  road.  From  a 
Judgment  sustaining  a  demurrer,  the  Com- 
monwealth appeals.  Reversed  and  remanded. 

C.  I.  Dawson,  Atty.  Gen.,  T.  B,  McGr^r, 
Awt  Atty.  Gen.,  and  B.  G.  Reams,  Co.  Atty., 
of  London,  for  the  Commonwealth. 

Flntey  Bamilton,  of  London*  for  aivellee. 

HURT,  O.  J.  An  Indictment  was  returned 
against  the  api>ellee,  KUer  Robinson,  ac- 
cusing him  of  the  offense  of  unlawfully  being 
dmnk  and  Intoxicated  upon  the  road.  The 
indictment  was  based  upon  section  28  of 
chapter  81  of  the  Session  Acts  of  1920,  which 
Is  commonly  called  the  State  Prohibition  En- 
forcement  I.raw.  A  general  demurrer  was 
sustained  to  the  indictment,  and  the  attor- 
ney for  the  ccnumonwealth  has  appealed. 
The  validity  of  the  indictment  is  assailed 
iqKm  the  ground  that  the  portion  of  section 
28^  c.  81,  which  makes  the  act  of  being  drank 


up<n  a  public  road  unlawful  Is  void,  becaoae 
the  enactm^t  of  the  act  with  such  provl- 
slon  In  It  was  in  contravention  of  tlie  re- 
guirenents  of  section  Gl  of  the  Constitution 
of  Kentucky.  The  portion  of  section  51  of 
the  Constitution  which  It  Is  Insisted  was 
Tldlated  is  as  follows: 

"No  law  enacted  by  the  General  Assembly 
sball  relate  to  more  than  one  subject^  and  that 
shall  be  expressed  in  the  title." 

The  title  of  the  act  embraced  in  chapter 
ai  of  the  Session  Acts  of  1920  is  as  fiAlowt: 

"An  act  to  prohibit  and  provide  penalties 
for  the  manufacture,  sale,  transportation  or 
other  disposltian  of  spirituous,  vinous,  malt  or 
intoxicat^g  liquors  except  for  sacramental, 
mediclaa],  scientific  or  mechanical  purposes  in 
the  conunonwealth  of  Kentucky  and  to  regu- 
late manufacture,  sale  and  transportation  of 
alcohol  for  nonbeverage  purposes  thereunder." 

[1]  In  section  28  of  the  act  It  Is  declared 
to  be  nnlawfol  to  drink  intoxicating  Ugnors 
In  certain  public  places,  or  to  drink  them  in 
excess  so  as  to  be  Intoxicated  or  drunk.  It 
is  the  contention  of  the  appellee  that  the  sub- 
ject of  drunkranesB  is  not  germane  to  the 
subject  expressed  In  the  title  to  the  act  In 
other  words.  It  is  a  different  subject-matter 
from  the  subject  expressed  In  the  title  to  the 
act,  and  for  that  reason  so  mucb  of  section 
28  as  makes  It  unlawful  to  drink  liquors  to 
Intoxication  and  being  In  a  drunken  condi- 
tion Is  void.  It  Is  not  necessary  to  say  that 
the  requirement  of  the  Constitution,  as  ex- 
pressed In  section  51,  Is  mandatory,  and  any 
fotlure  on  the  part  of  the  Legislature  to  con- 
form to  that  requirement  is  fatdl  to  any  leg- 
islation enacted. 

[2]  It  is,  however,  a  well-settled  doctrine 
that  an  enactment  of  the  Legislature  Is  pre- 
sumed to  be  and  to  have  been  done  In  accord- 
ance with  the  requirements  of  the  Constitu- 
tion, and  the  validity  of  an  act  should  be  up- 
held unless  It  Is  found  to  be  clearly  In  con- 
travention of  a  constitutional  require- 
ment, after  the  act  and  the  constitatlon- 
al  provision  have  both  be^  given  a  lib- 
eral construction  with  the  view  of  sus- 
taining the  legislative  action.  Collins  v. 
Hendcrecm,  11  Bush.  74;  C.  S.  Co.  v.  More- 
land.  126  Ky.  656,  104  S.  W.  762,  81  Ky. 
Law  Rep.  1075,  16  U  R.  A.  (N.  S.)  479; 
Ragland  v.  Anderson,  125  Ky.  141,  100  S. 
W.  8(J5.  30  Ky.  Law  Rep.  1199,  128  Am.  St. 
Rep.  242;  Aldridge  v.  Com.,  192  Ky.  215, 
232  S.  W.  619. 

It  Is  clear  that  the  general  legislative  sub- 
ject of  the  act,  and  the  purpose  and  object 
of  the  Legislature  In  enacting  It,  was  the 
prohibition  of  the  use  of  Intoxicating  liquors 
for  beverage  purposes.  The  statute  enacted 
following  the  title  may  Include  every  matter 
germane  to  and  in  furtherance  of  the  gen- 
eral subject  expressed.  In  the  title.   If  the 
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proTislon  of  the  act  attempted  to  be  Impeaidi- 
ed  for  conBtltutioiial  InTaltdlty  relates  to  tlie 
general  sabject  expressed  In  the  title,  is  nat- 
urally connected  with  It,  and  not  tor^gn  to 
It,  It  Is  not  rendered  Invalid  by  section  61 
of  the  Constitution.  WUllams  T.  Wedding, 
185  Ky.  S61,  176  S.  W.  1176;  Diamond  v. 
Com.,  124  Ky.  418,  99  S.  W.  232,  30  Ky.  Law 
Bep.  655;  Bumslde  t.  Lincoln  Co,  Ct,  86 
Ky.  423,  6  S.  W.  276,  9  Ky.  Law  Rep.  636 ; 
Barksdale  v.  Laurens,  68  S.  C.  413,  36  S. 
B.  661;  Crookston  T.  Board,  etc.,  79  Mtnn. 
28S,  82  N.  W.  586,  79  Am.  BL  Rep.  463;  26 
B.  C.  L.  846,  and  cases  cited. 

[3]  The  question  Is  now  presented  as  to 
whether  the  making  unlawful  of  the  act  of 
being  dnink  upon  a  road,  as  declared  in  sec- 
tion 28  of  the  act,  has  a  natural  connection 
with  the  general  subject  of  the  act  as  ex- 
pressed In  the  title,  which  is  the  prohibition 
of  the  use  of  intoxicating  liquors  as  a  bev- 
erage. Is  It  foreign  to  that  general  aubject, 
and  not  germane  to  It?  Is  not  the  prohibi- 
tion of  drunkenness  and  a  punishment  there- 
for naturally  germane  to  and  In  furtherance 
of  the  general  subject  of  prohibiting  tbe  use 
of  intoxicating  liquors  as  a  beverage? 
Would  not  a  legislator  naturally  expect  to 
find  a  declaration  that  the  excessive  use  of 
intoxicating  liquors  was  unlawful  and  a 
punishment  fixed  therefor  under  title  of  an 
act  which  expressed  the  general  subject  of 
the  act  to  be  the  prohibition,  and  therefore 
to  restrain  the  use  of  such  liquors  as  a  bev- 
erage? Under  the  principles  which  deter- 
mine tbe  validity  of.  statutes  and  parts  of 
statutes,  as  affected  by  section  61  of  the 
Constitutiont  we  are  constrained  to  hold  that 
thQ  court  was  In  error  In  sustaining  the 
demurrer. 

The  Judgment  ta  therefore  revised,  and 
cause  remanded  for  further  proper  proceed- 
ings not  Inconsistent  with  this  opinion. 


MEREDITH  v.  COMMONWEALTH. 

iCourt  of  Appeals  of  Kentucky.   SepL  27, 
1921.) 

1.  Crlnlnal  law  ^9B5-CvMaflM  IwM  »t  to 
est^lisli  aale  of  llqaar  witbia  year  befor*  In- 

liletmtnt. 

Where  indictment  charg^iiic  a  sale  of  Intoxi- 
cating liquor  in  local  option  territory,  nnder 
Ky.  St  i  2657b2T  was  returned  on  November 
17,  1920.  a  conviction  could  not  rest  on  testi- 
mony tbat  there  was  a  sale  of  intoxicating 
ligaors  "in  the  fall  of  1919,"  since  such  testi- 
mony would  not  show  that  the  lale  occurred 
within  a  year  preceding  the  date  of  the  finding 
of  the  indictment. 

2.  Criminal  law  <^56l (I)— Guilt  most  be  es- 
tablltlied  beyoRd  reasoaable  doabt 

To  authorize  conviction,  defendant's  guilt  of 
the  offense  charged  most  be  establiahed  beyond 


a  reasonable  doubt,  and  every  fact  enwntlal  to 
conviction  mnat  be  shown,  and  where  common- 
wealth's evidence  presento  two  statos  of  fact 

under  one  of  which  the  defendant  la  gnflty  and 
under  tbe  other  he  is  not  guilty,  and  the  evi- 
dence fails  to  show  which  state  of  fact  la  tme, 
lie  la  entitled  to  an  aoqnittal. 

Appeal  txam  dnmlt  Gaart*  Wdmonwm 
County. 

Charlie  MeredlUi  was  eoBvicted  ot  an  im- 
lawfnl  sale  ct  Intoxicating  Hquori;  and  ap- 
peals. Bcvened  and  remanded. 

Milton  Clai^,  of  Brownsville,  for  appellant 
Charles  I.  Dawson,  Atty.  Gen^  John  Gil- 
liam, Commonwealth's  Atty.,  of  Scottsvllle, 
and  TboB.  B.  McGr^w,  Aast  Atty.  Gen.,  for 
the  Commonwealth. 

SETTLE,  J.  This  la  an  appeal  from  a 
Judgment  of  tbe  Edmonson  drcnit  court  upon 
the  verdict  of  a  Jury  finding  aiipellant  £ullty, 
under  an  indictment  charging  a  sale  by  him 
of  intoxicating  Uquor  In  territory  where  lo- 
cal option  was  In  force,  and  fixing  Ms  pun- 
ishment at  a  fine  of  $60  and  10  days'  oonflne- 
ment  in  Jail;  the  offense  charged  belnx  me 
defined  and  denounced  by  aecttoa  2SS71i2. 
Kentucky  Statutes. 

The  principal  ground  rdled  on  1^  the  ap- 
pellant for  tbe  new  trial  retoaed  him  in  the 
court  below,  and  now  jugod  by  talm  for  the 
reversal  of  Oie  judgment  by  Uda  conrt;  was 
and  la  that  the  evidence  waa  buaffldait  to 
eatabUab  hla  guilt;  Indeed,  that  It  wholly  fiUl- 
ed  to  do  Bo,  and  Qier^re  that  the  verdict 
and  Judgment  Bxe  unsupported  and  con- 
trary to  the  evidence,  which,  it  la  dainoed, 
entitled  blm  to  tlie  peresupbory  Inatnietlaa 
directing  a  vordict  at  acquittal  aaked  blm, 
and  refused  by  tbe  trial  court,  at  the  conctn- 
slon  of  the  commonwealth's  evidence  and 
again  at  the  conclusion  of  all  the  evidence. 

This  contention  must  be  sustained,  as  the 
evldmee  nmtalned  In  the  UU  at  exceptl<nia 
found  in  the  record  falls  to  ahow  that  the 
offense  charged  was  committed  within  a  year 
previous  to  the  finding  of  the  indictment, 
which  w&a  rettuned  by  fb»  grand  jury  No- 
vember 17,  1020.  The  trial  and  eonrictlwi 
ot  aiveUant  occurred  June  21,  and  during  tbe 
June  term,  1821,  of  the  Edmonaon  drcnit 
court,  more  than  7  months  after  tbe  return 
of  tbe  indictment  Tbe  Commonwealth  In- 
troduced a  alntfe  wltoesa  on  the  trial  of  ap- 
pellant, (Xie  Joe  Dqgger,  who  test! fled  that 
be  bou^t  cue  quart  of  ^ilaky  firom  appd- 
lant  in  Edmonson  county,  Ky.,  "In  0ie  tnSl  of 
1919,"  for  which  be  paid  blm  $3.  Tbe  only 
evidence  introduced  by  the  appellant  wae  fur- 
nished by  hla  own  teattoKmy,  In  giving  whicb 
he  declared  be  did  not  sdl  Joe  Dugger  whis- 
ky in  the  fall  of  1919,  or  at  any  tim&  Tbia 
was  the  entire  evldwce  regarding  tbe  aale 
of  the  whisky. 
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[1]  To  make  out  ita  case  It  was  necesB«i7 
for  tbft  oommoDwealth  to  prove  more  than 
tbat  the  sale  ot  whisky  In  question  was  made 
In  the  fall  of  19Id.  It  waa  Indispensably  nec- 
essary for  it  also  to  prove  that  the  sale.  If 
made,  aa  stated  by  the  prosecuting  witness, 
in  the  fall  of  1919,  was  made  in  some  part 
of  that  fall  included  wlthhi  the  year  preced- 
ing tlie  date  of  the  flnding  .of  the  indictment 
There  are  three  fall  or  autumn  months  in 
each  year,  viz.  September,  October,  and  No- 
vember, and  as  the  indictment  was  returned 
on  tlie  17th  of  November.  1020,  there  was  left 
nearly  half  of  that  month  of  the  faU  of  1919 
In  which  the  sale  of  the  whisky  must  have 
taken  place  In  order  for  it  to  have  occurred 
Is  the  fall  of  1919,  and  within  a  year  of  and 
before  the  finding  of  the  indictment  On  the 
other  hand,  If  the  sale  occurred  on  or  be- 
tween September  1  and  November  17,  1919, 
though  made  In  the  fall  of  1919,  as  stated  by 
tba  commonwealth's  witness.  It  waa  made 
more  than  a  year  before  the  Indictment  was 
found;  and,  If  so  made,  the  otTense,  both  at 
the  time  of  his  trial  and  when  the  indictment 
was  returned,  was,  as  insisted  by  appellant, 
barred  by  the  statute  of  limitations  requiring 
the  prosecution  of  such  a  misdemeanor  to  be 
commenced  within  a  year  of  the  commission 
Of  the  otrena& 

[2]  In  a  criminal  prosecution  to  antboriM 
conviction,  the  defendant's  guilt  of  the  of- 
fense charged  must  be  established  by  the  evi- 
dence beyond  a  reasonable  doubt.  Every  fact 
essential  to  his  conviction  must  be  shown  by 
the  evldmce*  and  wher^  as  In  this  case,  the 
oommonweRlUi'a  evldflDce  presents  two  states 
of  fact,  under  one  of  which  the  defendant  Is 
Stilltyt  and  noAer  the  other  be  1b  not  gnlRy, 
and  the  eridoice  wholly  fails  to  show  wUdi 
state  of  fact  Is  true,  he  Is  entitled  to  an  ac- 
quittal. In  the  absence  of  evidence  nothing 
can  be  presumed  against  the  defaidant,  but 
he  is  entitled  to  the  benefit  of  every  doubt 
arising  out  of  the  evidence  or  lack  of  evi- 
dence, and  every  presumption  of  Innocence, 
until  snch  presumption  Is  destroyed  by  evi- 
dence. In  tiie  case  at  bar,  If  the  common- 
wealth's witness,  In  addition  to  testifying  as 
to  hla  purchase  of  liquor  of  ai^llant  in  the 
fall  of  1919.  bad  also  testified  that  the  sale 
was  made  after  November  17tb  of  that  fall, 
it  would  have  been  the  province  of  the  Jury 
to  determine  the  issue  of  fact  made  by  such 
additional  evld^ice,  and  the  ai^Uant's  posi- 
tive  denial  of  same,  as  In  such  case  there 
would  have  been  cause  for  letting  the  case  go 
to  the  Jury.  But,  as  there  was  no  evidence 
tending  to  prove  that  the  sale,  though  made 
In  the  fail  of  1919,  waa  made  after  November 
17  of  that  fall,  neither  the  trial  court  nor 
jury  had  a  right  to  presume  that  it  was  made 
after  that  date.  On  the  contrary,  the  pie- 
■umptlmi  of  innocence  left  by  the  absence  ct 
this  necesary  proof,  to  affirmatively  prove 


which  the  burdoi  was  on  the  cMomonwealth, 
entitled  appellant  to  the  dfoected  rerdJct  of 
acquittal  requested  by  hlia. 

As  the  condustoQ  expressed  compete  the 
reTereal  of  the  iddgment  appealed  frttn.  It  la 
deemed  unnecessary  to  pass  upon  the  minor 
errors  complained  of,  which  donbtless  will 
be  avoided  npon  another  triaL  For  the  rea* 
sfHiB  indicated,  the  Judgment  is  reversed,  and 
cause  remanded  fbr  a  now  trtal  Ti>TH*ttwit 
with  the  opinion. 

SAMPSON,  J.,  jwt  sitting. 


MEREDITH  V.  COMMONWEALTH. 

(Court  of  i^ipeala  of  KeDtu<^.   Sept.  27, 
1921.) 

r.  iMdIotniMtaRd  Infematlon  «=a87(4),  IS6— 
iRdlotneiit  mast  allege  m4  proof  show  that 
■Isdsneanor  was  oemmtttBd  within  12  months. 

Offense  of  selling  tntoxicatiog  liquor  In 
dry  territory  being  a  misdemeanor,  it  was  nec- 
essary for  indictment  to  allege,  and  for  com- 
monwealth to  prove,  that  the  offense  was  com- 
mitted within  12  months  before  the  finding  of 
the  indicbnent 

2.  Criminal  law  «=3595— Evldame  baM  lasal- 
floient  to  show  orlme  oeiRnlttad  wltfeli  m* 
year  preoedlao  ladictmeat. 

Where  Indictment  for  selling  Intozicadlig 
liquor  in  dry  territory  was  retamed  on  Novem- 
ber 17, 1920.  a  conviction  could  net  rest  on  tea- 
timany  that  defendant  made  a  sala  ol  whisky 
'in  the  fan  of  191»,"  aince  the  sale  could 
bars  been  made  in  the  fall  i»(  1919  without  hav- 
ing been  made  within  a  year  preceding  the  re- 
turn of  the  indictment. 

Appeal  from  Clrcnlt  Ooxirt,  Edmonson 
Oounty. 

Fred  Meredith  was  cmvlcted  of  selling 
Intoxicating  Uquor  in  dry  territory,  and  ap- 
peala    Reversed  and  remanded. 

Milton  Clark,  ot  Brownsville  for  ai^- 

lant 

Ohas.  L  Dawson,  Atty.  Oen.,  Thomas  B. 
McGrogor,  Asst.  AXiy.  Oen.,  and  John  H. 
Gilliam,  of  ScottavUle^  for  the  Common- 
wealth. 

CliAT.  J.  Appellant,  Fred  Meredith,  was 
convicted  of  the  offense  of  selling  intoxicat- 
ing liquor  in  dry  territory. 

[1,  2]  One  of  the  grounds  urged  for  rever- 
sal is  that  the  verdict  Is  not  sustained  by 
the  evldoice.  The  point  Is  well  taken,  fhe 
offense  b^g  a  misdemeanor,  it  was  nwes* 
sary  for  the  indictment  to  allege  and  for 
the  commonwealth  to  prove  that  the  offense 
was  committed  within  12  months  before  the 
finding  of  the  indictmait  \\'illiams  v.  Com^ 
monwealtb,  37  S.  W.  839,  IS  Ky.  Law  Bep. 
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667;  Gommonwealtb  t.  T.  J.  M^Ibten  Co., 
101  Ky.  195,  40  S.  W.  694,  19  Ky.  Law  Rep. 
281.  The  indictm^t  which  Wfts  returned 
on  November  17,  1920,  contained  the  neces- 
sary oll^tiOD,  but  the  only  evidence  offer- 
ed by  the  commoQweatth  was  the  Btatement 
of  one  witness  that  "In  Ibe  fall  of  1919"  he 
bought  one  quart  of  whisky  from  the  de- 
fendant In  Edmonson  county,  and  paid  tbe 
defendant  ^  therefor.  As  the  fall  season 
Includes  the  months  of  SeptKnber,  October, 
and  November,  It  necessarily  follows  that 
evidence  that  a  yaitlcnlar  (^ense  was  com- 
mitted In  the  fall  does  not  prove  beyond  a 
treasonable  doubt  that  It  was  committed 
after  November  17th. 

We  refrain  from  dtscosslng  the  oUm  er- 
rors assigned,  as  probably  they  will  not  oc- 
cur on  another  trlaL 

Judgnient  reversed,  and  cause  remanded 
for  new  trial  not  inconslst^it  with  this  opln- 
ion. 


OALHOUN,  Mayor,  «t  «L  t.  JETT. 

(Gonrt  of  Appeals  of  Kentucky.  Sept.  80, 

1921.) 

MsBldpal  oorporatlom  «S948(2)  —  City  ittsr- 
■sy  IM  elty  aieptlaf  oommlstlM  form  of  gov- 
onmMit  held  antttied  U  oOmpOMatloa  ■■til 

■ad  of  term  of  oflloo. 
On  adoption  bj  city  of  the  commission  fora 
of  CovemmeDt  under  Ky.  St.  |  8480b,  sobdW- 
skm  4  of  which  abolishes  city  officers  except 
may,  police  Judge,  and  prosecuting  attorney, 
tn  view  of  subdivision  2,  providing  that  all  laws 
■pplicable  to  third-class  dtles  not  inconsistent 
frith  the  act  shall  continue,  snd  subdivision  19, 
empowering  commiesioners  to  appoint  neces- 
sary employees,  it  was  not  the  legifilative  pur- 
pose that  Uie  office  of  prosecating  attorney  In 
third-class  cities  be  abolished,  and  incombents 
may  serve  until  expiration  of  term  for  which 
elected,  and  are  entitled  to  compensadon  to 
such  time. 

Appeal  from  Circuit  Court,  Daviesa  County. 

Application  by  Tanner  'Wl  Jett  against  J. 
C.  Calhoun.  Mayor  of  the  City  of  Owrasboro, 
and  others,  for  mandamus  to  compel  the  city 
commissioners  to  pay  a  portion  of  tbe  fines 
and  penalties  claimed  to  be  due  to  petitioner 
as  city  attorney.  Relief  granted  as  prayed 
for,  and  defendants  at^ieaL  Afflnned. 

George  S.  Wlsoot  ot  Owenaboro,  fbr  appd- 
lants. 

fftnner  W.  Jett  and  Sandldge  &  Sandidge, 
all  of  Owen^ro,  for  appellee. 

QUIN,  J.  Whether  tbe  office  of  prosecut- 
ing attorney  of  the  police  court  of  the  city  of 
Owensboro  was  abolished  by  the  adoption  by 
tliat  dty  of  the  commission  form  of  govem- 


vamt  la  the  only  question  iralsed  on  fl^  ap- 
peal. At  the  regular  November  tiectltm  in 
1917,  plaintiff  was  elected  for  a  term  of  four 
years  to  the  office  of  prosecuting  attorney  of 
the  police  court  of  Owensboro,  a  city  of  the 
third  class.  In  the  December  following  he 
entered  upon  the  discharge  of  the  duties  of 
said  office,  and  fans  continuously  performed 
same  since  said  date.  As  such  prosecutor 
his  compensation,  consisting  of  80  per  cent 
of  the  fines  and  forfeitures  recovered  In  the 
police  court',  were  paid  to  blm  until  May  1. 
1919.  Defendants  having  failed  and  refused 
to  pay  the  proportion  of  the  fines  and  forfdt- 
ures  recovered  during  the  month  of  Hay. 
1919,  It  was  sought  by  mandamus  to  compel 
the  dty  conrmlssloners  to  pay  the  sum  alleg- 
ed to  be  due.  The  rell^  prayed  Cor  was 
granted. 

Pursuant  M  the  provisions  of  an  act  (tf 
1914  (Ky.  SUta.  i  3480b),  and  prior  to  the 
1917  election,  ttie  dty  of  Owensboro  adopted 
the  commission  form  of  government,  and  it  Is 
the  contention  of  the  defendants  tliat  In  so 
doing  tbe  office  ot  prosecuting  attorney  was 
abolished.  This  argument  Is  based  upon  the 
provisions  of  section  4  of  the  act  aforesaid 
(Ky.  Stata.  |  84S0b,  subd.  4)  wUch  reads: 

**AU  the  present  dty  officers,  save  those  of 
mayor  and  police  judge  and  dty  prosecoting  at- 
torney. shdU  at  the  expiration  of  that  year 
which  shall  next  follow  the  year  in  which  said 
election  is  held,  be  ipso  facto  abdisbed,  if  the 
vote  at  said  dty  election  shall  be  in  favor  of 
the  organisation  and  government  of  the  dty 
under  this  act  It  Is  understood  that  tiie  mayor, 
police  Jndge  and  dty  prosecuting  attorney  >liiD 
hold  thdr  respective  offices  until  the  expira- 
tion of  tbe  term  of  office  to  which  sndi  officsr 
was  decfcsd.** 

In  the  succeeding  sections  of  the  act  It  Is 
provided  that  In  tbe  year  following  tbe  adop- 
tion of  the  ctRnmisslon  plan  there  abaU  be 
dected  two  oommlssloners  and  a  mayor  or 
police  Judge,  depoidlng  upon  the  expiratlfn 
of  tbe  term  of  Uie  two  officers  last  nsentkn- 
ed,  and  In  tbe  event  botb  terms  eruln  In  Uie 
same  year  the  first  tem  of  tbe  pcAlce  judge 
shall  be  tar  two  years  <»ly ;  the  object  being 
that  every  other  year  two  commissioners  and 
a  mayor  or  police  Judge  shall  be  elected. 
This  section  makes  no  mention  of  the  pnee- 
cuting  attorney. 

Section  2  of  the  act  provides  fliat  all  lavs 
applicable  to  dtles  of  the  third  dass,  not  tai- 
ccoslstent  vrlth  tbe  1914  act,  shall  contfrnn 
to  apply  to  and  govern  each  city  organised 
und»  tbe  act.  Section  19  empowers  the  com- 
missioners to  appoint  sndi  onployds  as  may 
be  necessary  for  tbe  propor  conduct  of  tbe 
affairs  of  the  dty. 

If  the  Legislature  Intended  to  abolish  tbe 
office  of  prosecuting  attorn^,  it  has  fitlled 
to  express  that  Inteotlon  In  die  langnace  need 
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In  tlie  act;  <m  tbe  contrary.  It  expreesly  pro- 
vided that  all  offlcefl  except  tbose  of  mayor, 
police  Judge,  and  city  prosecuting  attorney 
should  be  atwUshed,  nor  should  tbe  terms  of 
the  iDcumbents  of  any  of  the  three  named 
offices  be  Interfered  with. 

In  construing  a  statute  it  Is  proper  to  took 
to  its  effect  and  consequences  when  Its  pro- 
Tislons  are  ambiguous,  or  the  l^slative  In- 
tent Is  donbtfiiL  But  when  the  law  is  dear 
and  explidt.  and  Its  provisions  susceptible  of 
but  one  interpretation.  Its  coosecinences,  If 
evil,  Inconrenlent,  unjust  or  arbitrary  can 
only  be  avoided  by  a  change  in  the  law  Itself, 
to  be  effected  by  legislative,  and  not  Judldal, 
action.  Bosley  t.  Mattingly,  14  B.  Mon.  89  : 
Aldrldge  v.  Comnionweatth,  192  Ky.  215,  232 
B.  W.  eiO.  The  courts  should  construe  stat- 
vtea  in  accwdance  wiOi  tbe  Icgislntlve  In- 
tention, and  tUa  Intention  is  to  be  ascertaln- 
ed  from  the  language  ot  the  act  Itsell 

That  the  legislature  did  not  purpose  to 
abolisb  the  office  of  prosecuting  attorney  in 
cities  of  the  third  class  la  emphasized  by  cor- 
reqtoAdlng  sectlona  In  acts  relating  to  eltles 
of  other  clasnes;  e.  In  dtiee  of  the  second 
dasB  only  the  o&cea  of  mayor  and  police 
Judge  were  retained  (Ky.  Stats,  f  8235c  snhd. 
4)  in  language  identical  to  that  found  tu  the 
cectlon  pertaining  to  cities  of  tlie  third  dass, 
with  the  proviso,  however,  that  the  offices 
(naming  them)  other  than  mayor  and  police 
Judge  should  not  be  deemed  abolished  until 
the  expiration  of  tbe  terms  of  the  incum- 
b^ts;  while  the  act  relating  to  dties  of  the 
fourth  class  (Ky.  Stats.  §  3806b,  subd.  4)  abol- 
ishes all  offices  after  the  expiration  of  the 
term  tor  which  they  were  elected. 

Thus  we  find  that,  when  the  L^slature 
wanted  to  abolish  all  the  offices,  It  said  so  In 
express  language;  when  It  was  desired  to 
retain  certain  offices,  language  to  tiiat  effect, 
equally  as  apresslve^  was  used.  If  It  was 
the  legislative  will  that  the  office  of  prosecut- 
ing attorney  In'  dties  of  the  third  dass 
Should  be  abolished,  It  was  expressed  anto> 
nymfcally.  because  tbe  act  expressly  saves 
and  exeats  said  office  along  with  that  of 
mayor  and  poUce  Judge  from  the  aboliticHi 
directed  to  all  others. 

The  fact  that  In  section  5  of  the  1914  act 
provision  is  only  made  for  the  Section  of  a 
mayor  and  police  Judge  and  commissioners 
does  not  militate  against  tbe  conclusion  we 
have  reached.  The  Legislature  was  desirous 
of  having  the  election  for  mayor  and  police 
judge  take  place  at  different  times,  and, 
when  this  had  been  provided  for,  it  would 
have  been  useless  to  make  any  reference  to 
the  election  of  prosecuting  attorney,  since  it 
was  neceesary,  if  his  election  was  to  take 
place  when  commissioners  were  to  be  elected, 
that  he  be  elected  on  one  date  or  the  other.  In 
so  for  as  subsection  6  of  tiie  statute  aforesaid 


attempts  to  limit  tlie  term  of  the  police  Judge 
to  two  years,  we  held  in  Watklns  v.  Pink»> 
ton,  190  Ky.  455,  227  8.  W.  583,  that  same 
was  unconstitutional. 

Findli^  no  error  In  Uie  Judgm^t,  it  Is  ac> 
cordlngly  affirmed. 


BRUNER  V.  COMMONWEALTH, 

(Goort  itf  j^ipesls  of  Keatodky.  Sept.  80^ 
1921.) 

r.  Searches  and  seliuree  <=97— Persons  pro- 
tected from  unreaaoaable  search  and  selzsre. 
Under  ttie  federal  and  state  Cooatitutions 
persona  will  be  protected  from  nnreasoDable 
search  and  seisnre,  though  to  do  so  in  certain 
instances  ndght  retard  or  defeat  the  ends  of 
justice. 

2.  Crimtnaf  law  «=3t036(8),  I064(S)— Sof- 
Hoiesoy  of  search  warrant  not  subjset  t«  a^ 
taok  ON  aM>eal,  where  question  not  raited  li 
lowsr  oonrt. 

In  prosecutioa  for  breaklDg  into  a  store- 
room, where  there  was  no  attack  Id  lower 
court  on  the  suffidency  of  a  liquor  smrcb  war- 
rant issued  under  Acts  1920,  e.  81,  I  31,  pur- 
suant to  which  officers  had  searched  defendant's 
bouse  and  fc-ond  tbe  stolen  goods  therein,  and 
DO  reference  thereto  In  motion  (or  new  trial, 
the  Insufficiency  of  tbe  warrant  urged  as  ground 
for  granting  a  peremptory  iostrurtion  could 
Dot  be  raised  for  the  first  time  on  appeal 

a.  Stardies  and  eetesres  ^;»3— Owner's  oea- 
ssnt  suflldent  anthorlty,  notwithstaading  Im- 
properly isssed  warrant 
That  search  warraut  was  not  properly  Is- 
sued is  Immaterial,  if  owner  of  seardied  honae 
consented  to  the  search. 

Appeal  from  Olrcnit  Court,  Boyd  County. 

Hugh  Brunei  was  convicted  of  feloniously 
breaking  Into  a  storeroom  and  stealing  goods 
therefrom,  and  be  appeals.  Affirmed. 

J.  S.  FuUerton,  of  Ashland,  for  appellant. 

Cbas.  I.  Dawson,  Atty.  Gen.,  and  Charles 
W.  Lo^n,  Asst  Atty.  Gen.,  for  the  Common- 
wealtb. 

QUIN,  J.  Appellant  was  Indicted  and  con- 
victed of  feloniously  breaking  Into  a  Btore- 
room  and  stealing  goods  therefrom.  He  was 
sentenced  to  serve  a  four-year  term  in  the 
penitentiary,  complaining  of  wlijch  Judgment 
be  has  appealed. 

The  chief  of  police  of  Asbland  and  other 
police  officers,  while  secreted  In  a  building 
close  to  appellant's  house,  saw  two  men,  with 
several  packages  and  a  bundle  of  boxes  tied 
together,  enter  the  building  occupied  by  ap- 
pellant. This  was  about  4  o'clock  a.  m.  Im- 
mediately thereafter  the  police  officers  went 
to  appellant's  abiding  place,  and  there  In  the 
loft  they  found  38  pairs  of  new  shoes.  The 
shoes  wwe  later  identified  as  the  pnq^erty  of 
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Gray  &  Poor,  whtue  store  was  broken  Into  the 
same  night.  The  police  oB3cers  did  not  know 
appellant,  and  at  th«  time  they  went  to  his 
house  they  had  not  heard  of  the  robbery  at 
the  shoe  store.  The  officers  had  In  their  pos- 
session a  "John  Doe"  search  warrant,  issued 
by  the  polire  jtidtre  on  the  Information  of  one 
Watklns  that  Illicit  liquor  was  concealed  in 
the  bnlldlng  at  113  East  Winchester  arenue, 
the  premises  occupied  by  appellant 

[1]  Appellnnt's  chief  insistence  is  that  his 
motion  for  a  peremptory  InstmctloB  shonld 
have  prevailed.  This  Is  on  the  theory  that 
the  officers'  only  antborlty  for  making  the 
search  and  seizure  was  the  search  warrant; 
that  It  was  not  for  accused,  nor  for  the 
property  seized,  and  was  not  issaed  upon  the 
oath  of  two  repntable  dtlzCTS  as  required 
by  law.  Both  the  federal  and  state  Oonstttn- 
tlons  guarantee  to  the  people  security  of  tbelr 
persons,  bouses^  and  possessions  from  nnrea- 
sonable  search  and  seizure — rights  that  will 
be  protected,  though  to  do  so  In  certain  In- 
stances might  retard  or  defeat  the  ends  of 
Justice.  The  courts  have  erer  protected  the 
sanctity  of  the  home,  and  will  always  guard 
with  zealous  care  one's  Indefensible  right  of 
personal  security,  personal  liberty,  and  pri- 
vate property,  where  that  right  has  never 
been  forfeited  by  his  conviction  of  some  pub- 
lic offense.  Boyd  r.  United  States*  116  U.  S. 
616,  6  Sup.  Ct  624,  29  L.  Ed.  746.  As  aptly 
said  In  the  case  supra: 

"Any  compulsory  discovery,  by  extorting  the 
party's  oath,  compelling  the  production  of 
his  private  books  and  papers,  to  convict  him 
ot  crime,  or  to  forfeit  his  property,  is  contrary 
to  the  princiides  of  a  free  government.  It  is 
abhorrent  to  tbe  instincts  of  an  Englishman; 
it  is  abliorrent  to  tbe  iDstincta  of  an  American. 
It  nay  suit  tbe  purposes  of  despotic  power; 
but  it  cannot  abide  the  pure  atmosphere  of 
political  liberty  and  personal  freedom." 

See,  in  this  connection,  Touraan  T.  Comr 
monwonlth,  189  Ky.  152,  224  S.  W.  860,  13 
A.  L.  R.  1303,  aud  Turner  v.  Commonwealth, 
191  Ky.  825,  231  S.  W.  519.  To  same  effect, 
soe  Gouled  r.  United  States,  255  U.  S.  208, 
41  Sup.  Ct.  261,  65  L.  Ed.  311. 

In  tbe  Touman  Case  the  search  of  the 
premises  was  made  without  a  search  war- 
rant; in  the  Instant  case  there  was  a  search 
warrant,  but  Its  validity-  is  attacked.  Sec- 
tion 31  of  chapter  81,  Acts  1920,  provides 
that: 

"Any  judge  or  Justice  of  the  peace,  when  af- 

lidavitiB  of  any  state  or  federal  officer  and  one 
other  reputable  citizen,  or  wben  tbe  affidavits 
of  two  reputable  cttizensi  are  ffied  with  him 
describing  tbe  premises  as  nearly  ss  may  be, 


where  latoxieating  Uonon        add  or 
pectcd  of  bainc  sold  or  di«osad  of;  In  violft- 
tion  of  tUs  act.  may  by  Us  warrant  eanse  any 

house  or  baDding  or  other  place,  to  be  seardied 
by  night  or  by  day  for  tbe  detection  of  any 
fntozicatlDg  liquors  wbich'  are  Kept  there  fcr 
tbe  purpose  of  sale  or  other  dfspo^tloi^  !il  Tio- 
latloa  of  this  act.  •  •  • 

[2]  The  record  does  not  show  that  tt»  nec- 
essary affidavits  were  not  filed.  No  demnrr«- 
or  other  step  attacking  the  snffid^cy  of 
the  warrant  was  Interposed  in  the  lower 
court,  and  no  reference  made  to  it  In  the  mo- 
tion for  a  new  trial,  so  that  in  any  event  it 
Is  too  late  now  to  raise  the  question.  Cheek 
V.  Commonwealth,  162  Ky.  66,  171  S.  W.  098. 
As  said  In  Frogg  T.  Commonwealth,  163  Ky. 
175,  173  S.  W.  383,  L.  R.  A.  1915D,  330: 

"For  the  parpose  of  this  case,  eooeeding  that 
tbe  judge  acted  unlawfully  in  isauiog  the  war- 
rant without  tbe  affidavits,  yet  if  tbe  party  wa«, 
in  fact,  guilty  of  the  offense  charged,  the  ab- 
sence of  affidavits  to  support  tbe  warrant  can- 
not serve  as  a  defense  In  the  prosecution.** 

Aside  from  tbe  qtieaUon  of  the  Talldlty  of 
thB  warrant,  the  ftctfl  of  tbls  case  are  dearly 
dlstlngnlBhaUe  ttom  tboee  In  the  Touman 
Case.  The  chief  of  pcdice  snys  he  told  ac- 
cused he  had  a  search  warrant  to  seanA  his 
house  for  some  Uquor;  he  both  showed  and 
read  the  warrant  to  him;  wborenpon  appe- 
lant said,  "AU  right;  go  ahead  and  search." 
The  Youman  opinion  recognises  the  excqitlon 
to  the  general  rule  that  a  seardi  without  a 
warrant  Is  not  unlawful,  where  the  consent 
or  pennission  of  the  one  In  possessioa  is  giv- 
en for  that  purpose.  This  is  illustrated  by 
the  case  of  Banks  v.  Commonwealth,  190  Ky. 
330,  227  S.  W.  453,  wherein  we  held  that  the 
general  rule  does  not  apply  to  a  search  of 
one's  premises,  though  without  a  warrant.  If 
done  with  the  permission,  voluntary  agree- 
ment, or  consent  of  the  person  in  rightful  poe- 
session  of  the  place  searched,  and  further, 
that  articles  found  as  a  result  of  such  a 
search  may  be  relied  upon  by  the  common- 
wealth as  evld^ce  against  the  offender. 

[3]  Appellant  did  not  take  the  stand.  The 
only  two  witnesses  Introduced  by  the  com- 
monwealth were  the  chief  of  police  and  a 
member  of  the  firm  of  Gray  &  Poor.  Hiere  Is 
no  showing  that  the  warrant  was  not  proper- 
ly Issued;  but,  had  it  been  invalid,  accused's 
consent  was  sufficient  authority  to  the  officer 
to  enter  and  search  the  premises.  The  ver- 
dict of  guUty  is  amply  supported  by  the  evi- 
dence. 

Finding  no  ground  Justifying  a  reversal  of 
the  Judgment,  same  li  accordUigly  affirmed. 
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(tSI  l<.W.) 


KNIGHTS  AND  LADIES  OF  SECURITY  Y. 
LEWELLEN.   <No.  139.) 

(Bapnme  Ooort  of  ArkaiuaB.  Oct.  8»  1^.) 

1.  lasuruco  «s>755(5)— Mere  torma]  ngtloe 
•f.dellnqniKy  wo>id  oot  rslnstato  tyspended 
nember  of  mnttial  benefit  Mdety. 

The  mere  giving  of  formal  Dotlce  of  delin- 
qaeney  voold  not  operate  to  reinetate  a  mem- 
ber of  a  mutual  Iwnefit  asaodatim  who  had 
been  automatically  dropped  by  failnre  to  pay 
Us  does,  where  he  was  not  thereby  Induced  to 
take  anr  action  or  to  pay  any  money. 

2.  iBtunuHM  «s»70l(l)— A«ont  af  procaeds 
of  oortlfloato  oa  death  b«fora  tlx  moiths 
stated. 

Under  a  certificate  of  a  mutnal  benefit  as- 
Bodation  for  the  sum  of  $2,000,  containing  a 
provision  that,  if  member  should  die  within  six 
months,  the  society  wonld  be  liable  to  the 
beneficiary  for  only  00  per  cent.,  and  also 
'nhat  on  the  death  of  the  said  member  the 
National  GonncO  shall  retain  $60  of  each 
$1,000  of  this  certificate,  less  $1  per  thousand 
for  each  year  this  certificate  shall  have  re- 
mained in  force,"  held  that,  on  death  before 
expiration  of  aix  months,  benefidary  would  be 
ODtitied  to  only  $1,100. 

Appeal  from  Clrcnlt  Court.  Goxlana  Ootu- 
ty;  Scott  Wood,  Judge. 

Action  by  Paris  R.  Lewellen  i^ainst  the 
Knights  and  Ladles  of  Security.  Judgment 
for  plalnticr,  and  defendant  appeals.  Re- 
Tersed  and  remanded. 

Calvin  T.  Gotham,  of  Hot  Sprli^B,  and  A. 
J.  De  Hers,  of  Little  Rock,  for  appellant 

A.  B.  Beldlng,  of  Hot  Springs,  and  W.  D. 
Swalm  and  Jas.  B.  Hovoe,  botb  of  Little 
Bock,  for  app^ee. 

SMITH,  J.  Appellee  waa  the  beneficiary 
In  a  certificate  Issued  to  T.  J.  Lewellen,  her 
bueAiand,  by  appellant,  a  fraternal  insurance 
company.  The  certificate  was  Issued  on  the 
Slat  day  at  May,  1010,  and  the  Insured  died 
on  August  13,  1819.  The  premium  waa  pay- 
able moutbly  on  the  lat  day  of  each  month 
In  advance,  and  there  was  a  provision  In  the 
constitution  and  by-laws  of  the  order  that,  If 
any  member  should  fail  to  pay  any  monthly 
assessment  by  the  last  day  of  the  month  for 
which  the  assessment  was  due,  the  delin- 
quent member  should  automatically  stand 
suspended. 

The  controlling  question  of  fact  In  the 
case  Is  whether  the  insured  bad  paid  two 
premlimis  or  only  one.  The  parties  practi- 
cally agree  that,  If  two  premiums  were  paid, 
the  company  is  liable;  whereas  if  only  one 
premium  was  paid  appellant  Is  not  llabla 
In  fact,  appellee,  in  stating  the  case,  says: 

"The  paramount  issue,  and  really  the  only 
issue,  in  the  case  was  as  to  whether  the  as- 
sured had  paid  his  dues." 


We  do  not  Bet  out  the  testlmwiy  bearing 
upon  this  issue,  as  It  may  be  differait  upon 
the  retrial  of  the  cause. 

In  submitting  the  case  to  the  Jury  the 
trial  court,  among  other  things,  said: 

"If  he  failed  to  pay  his  dues,  then  he  would 
stand  automatically  as  suspended  unless  the 
association  would  voluntarily  carry  him  on  its 
books.  On  that  feature  of  it,  even  though  he 
bad  not  paid  his  dues  for  the  month  of  July, 
it  they  still  carried  him  on  the  books  and 
diarged  tliat  dues  to  him  and  notified  him  that 
he  was  in  arrears  and  made  a  demand  on  him 
—I  think  there  was  some  evidence  here  to 
that  effect-^hy,  that  would  ,be  a  waiver  of 
that  part  at  the  constitution  and  l^-lawi 
which  aays  that  a  member  is  suspended  for 
the  Donpayment  of  dnes,  but,  unless  they  did 
carry  him  on  that  way,  if  he  failed  to  pay  the 
dues  for  July,  he  was  suspended  and  dropped 
automatically  and  could  not  claim  any  right 
at  all  under  the  certificate." 

The  only  teatlmmy  on  this  feature  of  the 
case  was  that  on  Augdst  6,  1919,  the  bome 
ofllce  of  the  appellant  company  addressed  to 
Lewellen.  the  insured,  a  formal  notice  tbat 
he  was  In  arrears  for  his  July  dues.  Objec- 
tion was  made  to  the  Introduction  of  this 
testimony  on  the  ground  that  It  was  Irrele- 
vant and  Incompetent,  Inasmuch  as  the  orig- 
inal notice  was  not  produced  or  Its  loss  ac- 
counted ft>r.  W«  tblnk,  however,  that  tbe 
Introduction  of  tbe  original  of  the  notlee 
would  not  have  warranted  tbe  giving  of  the 
instruction  set  out  above. 

ft]  It  does  not  appear  how  the  Insured 
would  have  been  reinstated  If,  in  fact,  he 
was  delinquent.  It  may  be  that  payment  of 
the  delinquent  duea  would  bare  been  suffl- 
doit,  but  no  contention  Is  made  that  any 
dues  were  paid  after  the  date  of  this  notice^ 
It  is  certabi,  however,  that  tbe  mere  giving 
of  formal  notice  of  delinquency  did  not  op- 
erate to  reinstate  the  suspaided  member,  as 
he  was  not  thereby  Induced  to  take  any  ao- 
tion  or  to  pay  any  money.  2  Bacon's  Ufe 
&  Accident  Ins.  {  601. 

[2]  The  certificate  sued  on  was  for  the 
sum  of  $2,000,  but  it  contained  tbe  provision 
that,  If  the  member  should  die  within  six 
months  after  the  delivery  of  the  certificate 
to  the  member,  the  company  would  be  liable 
to  the  braefldary  for  only  60  per  cent,  of  the 
amount  of  the  certificate;  and,  inasmuch  as 
tbe  assured  died  within  six  months  of  tbe 
date  of  his  certificate,  it  la  conceded  that 
tbe  appellant  company  is  not  liable  for  more 
than  $1,200.  The  judgment  rendered  was 
for  this  amount.  It  is  claimed,  however, 
that  this  sum  la  excessive  under  another  sec- 
tion of  the  policy;  and  such  appears  to  be 
tbe  fact.  Section  7  of  tbe  policy  reads  as 
follows: 

"It  is  herein  further  provided  that  for  the 
purpose  of  creating  and  maintaining  a  reserve 
fund  that  on  tiie  death  of  the'eaid  member  the 
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NaMonal  Ooondt  sball  ifttain  $60  of  each 
'  $1,000  of  this  certificate,  leas  $1  per  tbotuand 
.for  each  year  this  certificate  slutll  liaTe  re- 
maioed  in  force." 

This  certlQcate  Is  for  $2,000.  and  would 
have  been  enforceable  for  that  amoant  If  the 
assured  had  not  died  within  six  months  of 
the  date  of  his  certiflcate.  The  beneficiary 
Is  not  entitled  to  the  credit  of  the  $1  per 
thousand,  as  the  certificate  had  not  been  In 
force  for  one  year.  The  necessary  effect  of 
this  section  of  the  policy  is  therefore  to  fur- 
ther reduce  the  amount  of  the  recovery  by 
$100  (In  the  event  liability  is  pn^ierljr  fmind 
open  the  retrial  of  the  cause). 

Other  assignments  of  error  are  argued, 
but,  as  they  may  not  arise  on  the  retrial  of 
the  cause,  we  do  not  discuss  them. 

For  the  error  in  giving  the  instruction  set 
out  above,  the  judgment  Is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


GLENN  V.  UNION  BANK  &  TRUST  CO. 

(No.  136.) 

(Supreme  Court  of  Arlumsas.   Oct  3,  1921.) 

1.  Principal  and  surely  4^126(3)— Mere  advi- 
sory Notloe  to  sue  prfaelpal  lasuffiolent  te  re- 
lease surety. 

Under  Crawford  &  Mosea'  Dig.  {|  8287, 
82S8.  exonerating  sureties  on  notes  from  liabili- 
ty if  suit  agalnat  tbe  principal  debtor  be  not 
commenced  within  30  days  after  service  of 
written  notice  "requiring"  the  holder  to  forth- 
with commence  Buit,  a  notice  by  a  surety  merely 
"advising"  the  holder  to  take  legal  steps  to 
collect  tbe  debt  and  get  judgment  was  not  euf- 
flcient 

2.  Pleading  0=32140)— Allegatloia  of  answer 
taken  as  true  on  demurrer. 

The  allegations  of  an  answer  must  be  taken 
as  true  on  demurrer. 

3.  Principal  and  surety  «=^0  —  Holder's  ao- 
osptanoe  of  maker's  assignment  of  dalm  held 
sufficient  ooDslderatton  for  contract  releasing 

surety. 

The  acceptance  by  the  holder  of  a  promis- 
sory note  of  an  assignment  of  the  principal 
debtor's  claim  against  the  United  States  in  Ueu 
of  tbe  surety  is  a  sufficient  consideration  for 
a  contract  releasing  the  latter  from  liability; 
the  nde  that  payment  by  one  already  legally 
bound  to  pay  is  not  a  valid  consideration  being 
inapplicable  in  the  case  of  a  new  contract  with 
essentially  different  terms  and  imposing  adtti- 
tional  obligations  on  the  holder  and  principal 
debtor. 

4.  Pleading  ®=3l  I— Answer  alleging  new  con- 
tract releasing  surety  on  note  held  sufficient, 
though  not  alleging  authority  of  bank  presi- 
dent to  make  same,  which  was  matter  of 
proof. 

In  an  action  against  a  sure^  on  a  note,  an 
answer  alleging  m  new  contract  whereby  the 


bank  holding  the  note,  In  consideration  of  the 
principal  debtor's  assignment  of  a  dalm  againiit 
tbe  United  States,  rdeased  the  surety  from  lia- 
bility, was  sufficient,  though  it  did  not  aDege 
that  the  president  tiie  bank  had  authority 
to  make  tbe  contract;  such  anthoritr  beinc  a 
matter  of  evidence. 

Appeal  from  Circuit  Court,  IndqioidBice 
County;  Dene  H.  Coleman,  Judge. 

Action  tilie  Union  Bank  &  Tniat  Com' 
pany  against  E.  H.  Glenn.  Judgment  for 
plaintiff,  and  defendant  appeals.  Be  versed 

and  remanded. 

Tbe  Union  Bank  'ft  Trust  Company  sued  E. 
H.  Glenn  to  recover  the  sum  of  $1,390  alleged 
to  be  due  plaintiff  on  a  promi.'wory  note  exe- 
cuted by  the  defendant  and  others.  As  a  de- 
fense to  the  action  the  defendant  stated  that 
he  had  signed  said  note  as  surety  for  J.  C. 
Sheperd  and  J.  B.  Wilson,  who  were  the 
principals;  that  after  the  note  became  due 
he  wrote  and  mailed  to  the  bank  Oie  foUew- 
Ing  letter  or  notice: 

'a>enver,  Cofe.,  June  la  1920l 
D.  HeteaU.  BatesvIUe,  Ark.— Dear  Chai^ 
ley:  I  am  just  in  receipt  of  yours  of  the  7th 
relative  to  the  Sbeperd  and  Wilson  note.  My 
advice  would  be  f'>r  you,  to  take  the  Ipgal  steps 
to  collect  tbe  debt,  advertise  and  sell  the  tmdc, 
etc.,  applying  that  on  tbe  debt,  and  getting  a 
Judgment  for  tiie  balance.** 

We  quote  from  the  answer  of  tibe  ietenA- 
ant  another  paragraph,  as  follows: 

"Further  answering  plaintifFa  complaint,  de- 
fendant says  that  on  tbe  4tb  day  of  AugosU 
1919.  his  cod^endant,  J.  C.  Sbeperd,  made  an 
assignment  of  Us  'War  Minerals  claim*  against 
the  government  of  tbe  United  States,  under  tbe 
•War  Minerals  Belief  Act,'  which  assignment 
was  in  writing,  and  that  in  consideration  of  said 
assignment  being  made,  and  to  secure  further 
loans  from  plsintiff  bank  it  was  agreed  be- 
tween the  defendant  Sheperd,  the  defendant  B. 
H.  Glenn,  and  D.  D.  Adams,  as  president 
said  bank,  that  this  defendant  should  and  would 
be  released  from  all  liability  on  swd  note  afore- 
said." 

The  plaintiff  filed  a  demurrer  to  ttiese  two 
paragraphs  of  the  answer,  which  was  sus- 
tained by  the  court  The  defendant  refused 
to  plead  further,  and,  upon  final  judgment 
being  entered  af^inst  him  on  the  demurrer, 
duly  prosecuted  on  appeal  to  this  court. 

W.  M.  Thompson,  of  Batesville,  for  appel- 
lant 

Samud  U.  Oasey,  of  BatesvlUe,  tax  ap- 
pdlee. 

UART,  J.  (after  stating  the  facts  as  above). 
It  is  insisted  by  counsel  toe  ttie  defteidant 
that  the  court  erred  in  sustaining  tbe  demur- 
rer to  the  first  paragraph  of  bis  answer  be* 
cause  he  notified  the  plaintiff  after  tbe  note 
became  due  to  sue  the  prindpal  on  tbe  noCe 
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forthwltli,  and  that  tbe  bank  not  bavlng 
brought  tbe  salt  wttbtn  30  days  after  tbe  no- 
tice was  given,  tbe  defendant  la  exonerated 
from  liability  on  the  note  under  tbe  statute. 

[1]  Section  8287  of  Crawford  &  Mo6es*  Di- 
gest reqnlrm  Uiat  the  snrety  on  a  note  in  or- 
der to  exonerate  himself  from  liability,  aball, 
after  the  note  becomes  dae.  by  a  notice  In 
writing,  reqalre  tbe  person  having  the  right 
of  action  to  forthwith  commence  snlt  against 
the  principal  debtor  and  other  party  liable. 
Hie  following  section  provides  that,  if  such 
■ait  be  not  cmnmenced  within  30  days  after 
flifl  service  of  the  notice,  the  surety  shall  be 
exonerated  from  Itahlltty  to  the  person  notl- 
fled.  In  Wilson  v.  White,  82  Ark.  407, 102  S. 
W.  201. 12  Ann.  Gas.  378,  the  court  held  that 
the  statute,  being  In  derogation  of  the  con- 
tractual rights  of  the  parties,  most  be  strict* 
ly  comidled  wjth  by  tbe  surety  liefore  he  can 
claim  exoneration  from  liability  on  the  obli- 
gation sued  on. 

Under  the  language  of  tte  statute  the  re- 
quirement to  sue  most  be  nnconditioBaL  It 
contwnplates  a  peronptory  requirement  of 
Om  snrety  to  the  creditor  to  commence  suit 
forthwith.  Tbe  notice  In  the  present  case  la 
advisory  merely.  Tba  laagnage  la: 

**Mj  advice  woald  be  for  you  to  take  legal 
steps  to  collect  the  debt  *  •  •  and  getting 
.  a  jadgment  for  tlie  balance.** 

The  surety  only  advlees  tbe  creditor  to 
bring  suit  Tbe  notice  does  not  contain  a  de- 
mand or  reqniremeot  for  the  creditor  fortti- 
with  to  cmnmence  snlt  Not  having  shown  a 
dear  requirement  or  demand  to  the  creditor 
to  institute  suit  forthwith  upon  the  note,  tbe 
notice  is  Insufficient,  because  it  Is  merely  ad- 
Tlsory,  or  at  most  a  request  to  collect  from 
the  principal,  and.  If  he  JUls  to  do  ao,  to 
twing  suit 

This  view  of  the  statute  is  taken  In  the 
early  case  of  Bates  &  Hughes  v.  State  Bank, 
7  Ark.  3&1,  46  Am.  Dec.  293.  In  that  case  the 
surety  gave  notice  to  and  requested  the  bank 
"to  put  tbe  obligation  In  a  train  of  collec- 
tion," and  the  court  held  that  the  notice  was 
not  sufficient  under  the  statute.  The  court 
said  that  the  statute  gave  the  surety  the 
right  to  require  the  plaintiff  to  ctHumence 
salt  forthwith,  but  that,  if  he  wished  to  ex- 
onerate himself  from  liability,  he  must  give 
such  notice  as  to  leave  no  option  with  the 
plaintiff.  To  the  same  effect,  see  32  Oyc.  104; 
Baker  v.  Kellogg.  29  Ohio  St.  663;  Rice  T. 
Slmpecm,  9  Beisk.  (Tenn.)  809;  Parrlsh  v. 
Gray,  1  Humph.  (Tenn.)  88;  Kennedy  t. 
Falde,  4  Dak.  819,  29  N.  W.  667;  Benge  T. 
Bversole,  156  Ky.  131,  160  S.  W.  911;  Ed- 
monson V.  Potts'  Adm'r,  lU  Va.  78»  68  S.  B. 
2&4,  21  Ann.  Cas.  1365. 

[2,  t]  It  is  also  contended  that  the  Judg- 
ment should  be  reversed  because  the  court 
erred  in  sustaining  the  demurrer  to  tbe  sec- 
ond paragraph  of  the  answer,  and  in  this  con- 
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tentlon  we  think  connsti  for  ttie  defendant  is 

correct 

Counsel  for  tbe  plaintiff  seeks  to  uphold 
the  Judgment  on  the  rule  laid  down  in  Smith 
T.  Spradlln,  136  Ark.  204,  206  S.  W.  827,  and 
cases  cited,  to  the  effect  that  the  payment  of 
a  sum  of  money  by  one  who  la  already  legally 
bound  to  pay  the  same  is  not  a  valid  consid- 
eration for  a  contract.  Counsel  claims  that. 
Inasmuch  as  the  defendant  waa  already 
bound  to  pay  the  note,  there  was  no  consid- 
eration for  the  contract  whereby  he  was  re- 
leased from  the  paytoent  of  it,  and  that  the 
case  calls  for  the  application  of  the  wdl- 
known  rule  just  announced.  We  do  not 
think,  however,  that  the  rule  contended  for 
has  any  application  to  tbe  facts  ot  the  pres- 
mt  case.  According  to  the  allegatltm  of  tbe 
answer,  the  parties  entered  Into  a  new  con- 
tract, with  essentially  different  terms,  and 
imposing  additional  obligations  upcm  the 
bank  and  the  principal  debtor. 

In  Weaver  t.  KmerBtm-Brantln^uim  fin- 
plement  Co..  146  Ark.  379.  225  S.  W.  624,  tbe 
court  held  that  the  parties  to  a  written  con- 
tract may,  snbsequent  to  Its  execution,  rfr 
eclnd  It  In  part,  or  In  vhoie,  and  sabstltnte 
a  new  oral  agreement  therefor.  Hence  the 
partiei  bad  a  rtsht  to  make  the  pew  agree- 
ment According  to  the  allegations  of  tbe 
answer,  whlcb  must  be  taken  as  true  on  do* 
murrer,  J.  O.  Sh^rd,  the  principal  debtor, 
made  an  assignment  in  writing  of  his  War 
Bfinerals  claim  against  the  United  States  to 
the  bank,  and  It  was  agreed  between  Sheperd, 
de  principal  debtor,  Glenn,  the  surety,  and 
the  cashier  of  the  bank,  that  the  snrety 
should  be  released  from  liability  on  tbe  note^ 

The  assignment  of  Staeperd's  claim  against 
the  United  States  to  the  bank  constituted 
addltlmial  security  to  tbe  bank.  Tbe  bank 
bad  the  right  to  accept  this  new  security  in 
lieu  of  l^e  surety,  and  its  action  in  doing  eo 
was  sufficient  consideration  for  making  the 
new  contract  The  president  of  the  bank 
doubtless  thought  that  the  assignment  o£ 
Shard's  claim  against  the  United  States 
was  better  security  for  the  bank  than  tbe 
signature  of  Olrain  to  the  note,  and  for  that 
reason  made  the  contract.  In  any  event  he 
had  the  right  to  make  the  agreement  with 
Sheperd  and  Glenn  that  the  latter  should  be 
released  from  liability  on  the  note  in  con- 
sideration that  Sheperd  sDouid  assign  his 
claim  against  the  United  States  to  the  bank. 
See  Kilgore  Lumber  Co.  v.  Thomas,  96  Ark. 
219,  135  9.  W.  8S8  and  Phoenix  Cement  Side- 
walk Co.  V.  RusseUvlUe  Water  ft  Ught  Ca, 
101  Ark.  22,  140  S.  W.  996. 

[4]  It  is  also  insisted  that  the  demurrer  to 
the  answer  should  have  been  sustained,  be- 
cause' the  answer  does  not  allege  that  the 
president  of  the  bank  had  authority  to  make 
the  contract  in  question.  The  authority  of 
the  pre^dent  to  make  tbe  contract  would 
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come  Qp  upon  the  proof  to  the  case,  and  was 
not  required  to  be  alleged  In  the  answer. 

For  the  error  In  anstainlng  the  dramrrer 
to  the  seccmd  paragraph  of  the  answer,  the 
Judgment  must  be  rerersed,  and  the  cause 
reMianded  ior  a  new  trlaL 


DICKSON  St  aL  V.  LOVE.    (Na.  140.) 
(Snpreme  Court  of  Arkansas.   Oct  8,  1921.) 

1.  Hssbaid  asd  wife  «=»l38(2)-.Evid«M>»  hsM 
latufflolest  to  show  authority  of  hssband  to 
sell  staadisg  timber  on  wife's  land. 

Evidence  held  insafficient  to  support  a  find- 
ing that  a  buBband,  aeauining  to  act  for  his 
wife  in  making  a  sale  of  tbe  standing  timber  on 
her  land,  bad  authority  to  make  a  binding  con- 
tract In  ber  behalf. 

2.  Trespass  «=>52— Measure  of  damates  for 
oottlNg  timber  by  authority  of  presumed  coa- 
traot  Is  value  of  tlmbsr. 

In  an  action  for  damages  for  catting  stand- 
ing timber,  where  purchaser  ia  acting  under 
claim  of  right  of  a  presumed  contract  to  pur- 
chase, the  measure  of  damages  is  the  mariiet 
value  of  the  timber  cut  by  hfan. 

3.  Trespass  «=»6I— Treble  damages  assessed 
for  onttlna  timber  after  sotlee  of  ref odlatloa 
of  Ineomplste  ooatraet. 

Where  defendant,  under  authority  of  a  pre- 
gDmed  contract,  enters  on  land  of  plaintiff  and 
cuts  stsnding  timber,  which  presumed  contract 
is  repudiated  by  plaintiff  and  defendant  order- 
ed from  the  land,  held,  that  defendant  ia  re- 
sponsible to  plaintiff  for  treble  damages,  under 
Crawford  &  Moaes'  Dig.  I  M820,  for  all  timber 
out  after  notice. 

Appeal  from  Oolumbia  Chancery  Court; 
J.  M.  Barker,  Chancellor. 

Action  in  trespass  by  Mrs,  W.  B.  Dlf^son 
and  another  against  J.  O.  Love.  Case  trans- 
ferred to  equity,  and  defendant  files  a  cross- 
hlU.  Prom  a  judgment  for  defendant,  plain- 
tiffs appeal  Beversed.  with  directions. 

Hienry  Sterena,  o£  MagnoUa,  tm  appel- 
kmts. 

HcSay  *  Smith,  oC  MagnoUa,  for  appellee. 

SMIO^H,  J.  Mrs.  Dickson  and  her  danghp 
ter,  Mlaa  Strong,  sned  at  lav  to  zecover 
treble  damages  from  J.  G.  Iato  tor  cnttlng 
and  TttuoThig  the  amber  tn  the  S.  %  S.  B. 
%  sectlan  24,  township  16,  range  22,  slta- 
atad  in  Oolumbia  county,  which  ia  owned  by 
tb/eau  Love  anawered*  and  admitted  the 
Idalntlffs'  ownersliip  of  the  land  deeczU>ed  in 
their  complaint,  and  admitted  that  he  had 
cut  and  was  cutting  the  timber  thereon,  but 
alleged  that  be  was  doing  so  pursuant  to  bia 
purchase  thereof  from  W.  B.  Didcam,  the 
agent  of  the  plaintiffs,  for  the  sum  of  $400, 
and  that  npmi  the  paymmt     a  part  of  the 


purchase  price  W.  B.  Dickson  had  placed 
him  in  possession  of  said  timber,  and,  act- 
ing in  good  falUi,  he  had  cut  a  porticm  there- 
of. He  tendered  the  balance  of  tbe  purchase 
money,  and  prayed  that  the  cause  be  trans- 
ferred to  equity,  where  the  specific  perform- 
ance of  Ms  contract  of  purchase  could  be 
enforced.  The  prayer  to  transfer  was  grant- 
ed, and  the  cause  was  transferred  to  eqnity. 

In  the  decree  rendered  the  court  found  the 
facts  to  be  that  in  1916  plaintiffs,  through 
their  agent,  W.  B.  Dickson,  contracted  and 
agreed  to  sell  and  convey  to  def radant.  Love, 
the  merchantable  pine  timber  <m  the  land 
above  desoibed,  and  that  Dickson  at  the 
same  time  sold  the  timber  oa  240  acres  of 
land  owned  by  Mmwif  to  Love  for  the  total 
consideration  ot  $400,  of  which  $300  was  to 
be  paid  the  plalntitCs,  and  the  balance 
$100  to  Oi(Aaon  for  the  timber  on  his  land ; 
that  the  agreemait  between  Love  and  Didc- 
son  was  oral,  but  that  Love  had  paid  Dl^- 
scMi  more  than  the  part  of  the  ccmaideration 
due  to  Dickson  for  the  timber  on  his  land ; 
and  that  Dickson  had  placed  him  in  posses- 
sion of  all  the  timber.  The  court  ordered 
Mrs.  Dickson  and  Miss  Strong,  within  60 
days  after  the  payment  to  them  of  the  snm 
of  $300,  to  execute  and  deliver  to  Love  a 
deed  conv^ing  title  to  the  merchantable 
timber  being  and  standing  on  the  land  de- 
scribed in  the  complaint,  which  was  dismiss- 
ed as  being  without  eaalty*  and  this  appeal 
Is  ttom  that  dectea 

[1]  Afta  a  careful  conalderation  of  the 
testimony  we  have  conduded  that  the  finding 
of  the  court  below  Is  contrary  to  the  pre- 
ponderance of  the  testimony.  The  testimony 
does  show  that  Dickson  had  previously  as- 
sisted his  wife  in  the  control  and  manage- 
ment of  her  land,  and  that  be  had  assumed 
to  negotiate  the  sale  of  the  timber  In  ques- 
tion, and  that  he  and  Love  bad  apparently 
agreed  on  the  terms  of  the  sale.  These  ne- 
gotiations progressed  to  the  point  that  alra. 
Dickson  had  a  timber  deed  prepared  convey- 
ing the  merchantable  timber  on  all  the 
lands,  and  this  deed  was  signed  by  Dtckam 
and  Miss  Strong,  but  was  not  acknowl- 
edged by  them.  Mrs.  Dickson  and  Love  dis- 
agreed about  file  slae  of  the  trees  which 
Dii^t  be  cot,  and  also  disagreed  over  the 
terms  of  the  payments,  and  Mrs.  Dickson  re- 
fiued  to  execute  the  deed.  Love  admits  that 
Ura.  Dlcksmi  at  all  times  Insisted  that  no 
timber  should  be  cut  until  a  deed  had  been 
prepared  and  delivered;  but  he  says  the 
terms  of  the  sale  had  been  fully  agreed  upon 
betweoi  himself  uid  DltAsMi,  and  ha  antici- 
pated no  titrable  about  the  preparatlim  and 
execution  of  a  satisfactory  deed.  Lore's 
contention  was  that  be  had  bought  tho  tim- 
ber from  Dickson,  and  had  made  him  a  pay- 
ment on  it,  and  had  been  put  In  pnnwToluu 
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thereof,  and  that  under  hla  oentnct,  whtch 
called  for  the  ZDerchan table  timber,  be  was 
mtltled  to  cut  all  the  trees  ovet  8  luchee  up. 
Dk^Bon  denied  that  be  bad  any  authority 
to  sell  hla  wife's  timber,  but  admitted  that 
be  bad  reported  his  negotlaUons  to  her,  and 
that  the  terms  of  the  sale  appeared  to  have 
been  agreed  upon,  except  that  be  did  not 
understand  that  the  term  "merchantable," 
which  bad  he&i  employed  In  his  negotia- 
tions, Inclnded  any  timber  under  12  Inches 
at  the  stump. 

Mrs.  Dlchson  testified  that,  when  Love 
admitted  tbat  be  bad  cut  timber  under  12 
inches,  she  then  declared  all  negotiations  at 
an  end,  and  adTlsed  him  tbat  she  would  not 
sell  the  timber  at  all,  and  notified  blm  to 
cease  cutting  it  A  few  days  later  she  gave 
him  a  formal  written  notice  to  that  effect 
Miss  Strong  testified  tbat  she  bad  signed  the 
deed,  but,  when  she  learned  that  ber  mother 
bad  refused  to  sign  it,  she  went  the  nest 
day  to  the  notary  who  had  prepared  tbe 
deed  and  toolE  it  from  him,  and  that,  when 
Love  came  to  ber  about  the  deed,  she  re- 
fused to  execute  and  deliver  It  to  him, 
whereupon  Lov^  remarked  that  he  was  go- 
ing to  have  the  timber  anyway. 

I>ove  testified  tbat,  while  be  Was  cutting 
the  timber,  he  offered  to  pay  Mrs.  Dickson 
tbe  sum  of  money  he  bad  agreed  to  pay 
Dickson;  but  tbe  testimony  clearly  establish- 
es the  fact  tbat  Mrs.  Dickson  at  all  times 
Insisted  that  none  of  ber  timber  should  be 
cut  until  a  proper  deed  conveying  it  had 
beep  executed  and  recorded,  and  she  never 
executed  the  deed.  On  one  occasion  Mrs. 
Dickson  went  into  the  woods  where  tbe  tim- 
ber was  being  cut  and  ordered  tbe  laborers 
out  of  tbe  woods.  Tbe  next  day  Love  put 
tbe  men  back  Into  tbe  timber,  when  they  re- 
sumed their  worK  of  catting  and  removing 
the  timber.  There  is  no  testimony  tbat 
Dickson  had  any  semblance  of  authority  to 
represent  Miss  Strong. 

[2}  Upcm  a  consideration  of  all  tbe  testi- 
mony we  have  concluded  tliat  Love  did  not 
acquire  tlie  right  to  have  the  title  to  plain- 
tUTs  timber  conveyed  to  him,  and  tbe  decree 
of  the  court  b^ow,  ordering  spedflc  per- 
formance of  tbe  agreement  between  Dickson 
aiul  Love^  -Is  reversed,  for  tbe  reason  that 
Dickson  bad  so  authority  to  make  a  sale 
thenot.  It  foUowa,  therefore,  tbat  Love  Is 
liable  for  the  market  value  of  all  tbe  timber 
cut  b7  him  on  the  80  acres  described  In  the 
complaint. 

[3]  We  have  concluded  that,  while  Love 
bad  no  authority  to  cut  this  timber,  yet  he 
tbougbt  he  bad  this  right  imtll  the  refusal 
of  Mrs.  Dickson  and  Miss  Strong  to  execute 
tbe  deed,  and  for  the  timber  cut  prior  to 
tbat  time  he  should  be  held  liable  only  for 
tbe  actual  market  value.  But  a  dliXerent 
rule  must  be  applied  after  the  refusal  of 


flTAin  801 

a.w.> 

Um  mduoB  and  MIm  Strong  to  eseoita 
tbe  deed.  He  had  never  paid  eitber  oC  them 
any  mones.  Neltber  of  tbem  bad  ever 
agreed  that  he  should  cut  tbe  timber.  When 
these  women,  tbe  owners  of  the  land,  re- 
fused to  consent  to  sell  their  timber.  Love 
should  have  ceased  cutting  It.  and  for  bis 
refusal  so  to  do  he  must  thereafter  be  held 
for  treble  damages  under  the  statute,  Sec- 
tkm  10320.  C.  &  M.  Digest. 

Tbe  testimony  does  not  make  it  clear  what 
amount  of  timber  was  cut  prior  to  tbe  re< 
fusal  of  Mrs.  Dickson  and  Miss  Strong  to 
execute  tbe  deed.  The  cause  will  therefore 
be  reversed,  and  the  court  directed  to  enter 
a  decree,  setting  aside  tbe  original  decree 
ordering  a  specific  performance  of  the  con- 
tract of  sale,  and  to  ascertain  the  amount 
of  timber  cut  before  tbe  refusal  to  execute 
tbe  deed  and  the  amount  cut  thereafter,  and, 
in  stating  tbe  account  to  charge  tbe  appel- 
lant with  the  actual  markjst  value  of  tbe 
first  lot  of  timber  and  wltb  three  times  tbat 
value  for  the  second  lot 


MORRIS  V.  STATE.    (No.  129.) 
(Supreme  Court  of  Arkansas.   Oct.  3,  1921.) 

1.  Criminal  law  ^938(1)— iRsuffldent  dlll- 
geioa  on  defendaafs  part  to  require  sranting 
of  iflw  trial  for  mw^  dheovsrei  avldonce. 

Where  defendant's  ooanaet  knew  before 
trial  of  a  cbai^e  for  assault  to  UU  that  a  third 
person  claimed  to  have  done  the  shooting,  and 
did  not  call  such  third  person  as  a  witness, 
held,  tbat  there  was  an  entire  lack  of  diligeDce 
essential  to  granting  another  trial  on  account 
of  newly  discovered  evidence,  and,  where  such 
evidence  was  also  improbable,  new  trial  was 
properly  refused. 

2.  Witnesses  «»297— Need  not  testify  to  facts 
Incrlminatino  them. 

In  a  prosecution  for  assault  with  intent  to 
kill,  a  third  person  could  not  be  compelled  to 
testify  that  be,  and  not  the  defendant,  shot  the 
prosecnthig  witness,  since  one  cannot  be  com- 
pelled to  -testify  to  facts  which  wotdd  Incrimi- 
nate him. 

Ajveal  from  Glrcnlt  Cooit,  Stone  Goun^ ; 
Dene  H.  Coleman,  Judge. 

Neal  Morris  was  oonvicted  of  assault  with 
Intent  to  kill,  and  appeals.  Affirmed. 

S.  W.  Woods,  of  Marshall,  for  appellant 
J.  S.  ntley.  Atty.  Gea.,  and  Elbert  Godwin 

and  W.  T.  Hammock,  Asst.  Attys.  Gen.,  for 

the  State. 

McCUIXOCH,  C  J.  Appellant  was  con- 
victed of  the  crlmb  of  assault  wltb  Intent  to 
bill,  alleged  to  have  bem  committed  by  shoot- 
ing one  Taylor  with  a  gun.  It  Is  undisputed 
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tbat  Taylor  was  shot  and  seriously  wonnded 
as  he  was  driving  along  a  lonely  part  of  the 
road  late  in  the  evening  of  March  26,  1921, 
returning  to  his  home  in  Stone  counl7  from 
Mountftfn  View,  the  county  aeat. 

Taylor  testified  that  appellant  did  the 
shooting.  His  statenfent  was,  in  substance, 
that  as  he  was  driving  along  in  a  wagon  he 
saw  appellant  come  out  Into  the  road  with  a 
gun  on  his  shoulder,  and  after  walking  a 
short  distance  In  the  direction'  of  the  witness 
he  turned  Into  the  bushes,  and  as  the  wit- 
ness drove  by  he  fired  the  ^ot  which  took 
effect  In  the  shoulder  of  witness.  He  testi- 
fied that  he  saw  appellant  and  recognised 
htan  as  he  fired  the  gun. 

Appellant  testified  in  his  own  behalf  and 
denied  that  he  fired  the  shot  or  was  present 
when  the  prosecuting  witness  received  the 
wound.  Appellant  testified  that  he  was  out 
In  the-  woods  hunting  for  strayed  goats,  and 
upon  hearing  the  shooting  he  went  to  the 
seme  and  ascertained  for  the  first  time  that 
the  witness,  Taylor,  bad  been  shot.  There  had 
been  previous  difficulties  and  111  will  between 
the  parties,  and  each  one  in  his  testimony 
placed  tbe  blame  for  their  troubles  on  the 
other.  There  was  other  testimony  in  the  case 
bearing  with  more  or  less  force  on  the  ques- 
tion as  to  who  fired  the  shot,  but  all  of  the 
direct  testimony  on  that  Issue  came  from  the 
two  parties  to  the  encounter,  the  appellant 
and  Taylor. 

After  the  return  of  tbe  verdict  appellant 
filed  a  motion  for  new  trial,  setting  up.  In 
addition  to  other  grounds,  the  discovery  of 
new  evidence.  It  was  alleged  in  the  motion 
that  Taylor  was  shot  by  one  Shanks,  and 
there  was  filed  with  the  motion  certain  affida- 
vits tending  to  support  the  clain:f  tbat  Shanks 
did  the  shooting.  One  of  the  affidavits  was 
made  by  Shanks  himself,  In  which  he  swore 
that  he  shot  Taylor  himself ;  there  was  also 
filed  the  affidavit  of  one  Ware,  stating  that 
be  was  in  the  woods  near  the  scene  of  the 
shooting  and  saw  Shanks  shoot  the  witness 
Taylor.  There  were  also  affidavits  of  other 
parties  to  the  effect  tbat  on  tbe  night  of  the 
shooting  Shanks  came  to  a  dance  In  the 
neighborhood  and  told  them  tbat  he  had  shot 
Taylor.  On  the  trial  of  the  motion  Shanks 
and  Ware  were  Introduced  as  witnesses,  and 
Shanks  testified  to  the  same  effect  as  the 
statement  in  his  affidavit,  that  he  had  shot 
Taylor  and  did  so  in  self-defense^  after  hav- 
ing eD$&ged  Taylor  In  a  conversation  with 
reference  to  an  alleged  slanderous  statement 
made  by  Taylor  concerning  the  mother  of 
witness.  Ware  testified  tbat  he  was  standing 
in  the  woods  near  a  Uttle  brandi  or  creek 
and  after  hearing  a  qnanel  between  the  por^ 


ties  he  looked  and  saw  Shanks  shoot  Taylor. 
The  court  overruled  tbe  motion  for  new  trial 
and  In  doing  go  stated  that  he  knew  from  his 
own  personal  knowledge  that  appellant  and 
his  counsel  were  advised  before  tbe  trial  that 
Shanks  claimed  to  have  done  the  shooting 
and  also  that  the  court  did  not  beliere  that 
the  statements  of  the  wttneeses  were  true. 

[1,  2]  It  appears  from  the  record  that 
Shanks  was  summoned  as  a  witness  and  wob 
in  attendance  at  the  ttlal,  and  on  tbe  cross- 
examination  of  Taylor  appellant's  counsel 
asked  him  the  question  whether  or  not 
Shanks  had  done  the  shooting.  It  does  not 
appear  that  appellant  was  ai^lsed  before 
the  trial  of  the  testbriony  of  witness  Ware, 
but  it  is  clear  that  appellant  and  bis'counsel 
were  advised  before  tbe  trial  all  about  tbe 
claim  of  Shanks  that  be  had  done  the  shoot- 
ing and  bis  statements  to  that  effect  to  nu- 
merous parties  on  the  night  of  the  dance. 
There  is  an  entire  lack  of  diligence  whidi  is 
essential  before  an  accused  can  claim  the 
benefit  of  another  trial  on  account  of  newly 
discovered  evidence.  Shanks  could  not  have 
been  compelled  to  testify  to  facts  which 
would  incriminate  himself  (Butt,  Ex  parte. 
78  Ark.  26?,  93  S.  W.  992),  but  after  appel- 
lant's conviction  he  volunteered  his  testimo- 
ny and  would  perhaps  have  volimtarily  testi- 
fied to  tbe  facts  if  he  bad  been  called  to  the 
witness  stand  at  the  trial.  At  least.  It  was 
the  duty  of  appellant,  knowing  that  Shanks 
had  openly  avowed  that  he  had  done  the 
shooting,  to  call  the  latter  to  the  witness 
stand  and  give  him  an  opportunity  to  testi- 
fy. He  bad  so  freely  and  publicly  mnde  the 
statement  to  that  effect  that  it  was  reasonable 
to  assume  that  he  would  then  as  well  as  lat- 
er have  been  willing  to  narrate  tbe  facts  on 
the  witness  stand.  While  appellant  was  not 
apprised,  so  far  as  It  appears  from  the-  rec- 
ord, what  Ware  would  testify  to,  having 
seen  Shanks  do  the  shooting.  It  was  hia  duty 
to  make  all  possible  Inquiry  into  the  testimo- 
ny tending  to  substantiate  Sfaank's  statement 
that  he  had  done  the  shooting.  Besides  this, 
the  story  told  by  Shanks  and  Ware  is  so  Im- 
probable tbat  tbe  court  was  Justified  In  the 
conclusion  that  the  whole  thing  was  a 
"frame-up"  after  the  trial  to  secure  appel- 
lant's acquittal  and  then  also  to  secure 
Shank's  acquittal  on  the  ground  of  self- 
defense.  The  court  was  therefore  correct  in 
refusing  to  set  aside  the  verdict 

This  la  the  only  ground  urged  here  for 
reversal  of  the  judgment,  and,  since  we  And 
there  was  no  error  in  refusing  to  grant  a  new 
trial  on  account  of  newly  discovered  evl- 
dence,  it  follows  that  the  Judgmoit  must  be- 
afflnued ;  and  it  Is  so  ordmd. 
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BELCHER  at  aL  r.  WINTER  at  al.  (No.  1 35.) 
(Snprnw  Conrt  <tf  Arfcansaa.   Oct  8.  1021.) 

Chattel  mortgapM  «=»ri7— Held  not  to  eover 
crops  produced  by  teaants. 

'  A  chattel  mortgage  on  all  his  right,  title, 
and  interest  in  crops  that  mortgagor  "agrees 
to  cuttiTate  and  produce  daring  this  year"  on 
certain  land  did  not  ctve  mortgagee  a  lien  on 
crops  raised  on  sncb  land  by  mortgagor's  ten- 
ants, who  paid  thdr  rent  in  money,  and  not 
by  i^aring  their  crops,  notwithstanding  Craw- 
ford &  Moses'  Dig.  SS  6890,  giring  the 
mortcagor  a  lien  on  the  crops  for  rent  and  snp- 
pUea  famished  by  him  to  the  tenanta. 

Appeal  from  St  Francis  Chancery  Court; 
A.  L.  Hutchins,  Chancellor. 

Sylt  by  Oratcber  &  Co.  against  W.  A.  Win- 
ter, W.  I4.  Bel(3icr  aiul,  others.  From  an  ad- 
verse decree,  the  last-named  and  certain 

other  defendants  appeal.  Affirmed. 

B.  J.  Smnies,  of  Memphis,  Tenn.,  for  ap- 
pellants. 

Mann  &  Haun,  of  Forrest  Oty,  for  appel- 
lees. 

WOOD,  J.  On  April  1,  1920,  W.  A.  Win- 
ter was  indebted  to  Cnitcber  &  Co.  in  the 
sum  of  $4,000,  evidenced  by  promissory  note 
of  that  date  due  November  1.  1920,  and  se- 
cured by  a  mortgage  executed  on  the  8th 
4ay  of  April,  1920,  in  which  tbe  property 
mortgaged  Is  described  as  "all  their  right, 
title,  claim,  and  interest  in  the  entire  crops 
of  cotton,  cotton  seed,  and  com  which  the 
party  of  the  first  part  (Winter)  will  culti- 
vate and  agrees  to  cultivate  and  produce 
during  this  year  on  tfhat  is  known  as  the 
Walter  Gray  Place  farms,  or  elsewhere  in 
the  oonn^  and  state  aforesaid.**  Winter 
ovaed  what  ia  known  as  the  Walter  Gray 
naoe  fiurms  in  St.  Francis  county.  Winter 
leased  tbese  farms  to  negro  tenants  for  the 
year  1920  and  took  their  notes  for  the  rents 
amounting  in  the  aisengKto  to  ^600.  Win- 
ter famished  to  these  tenants  in  the  i^gre- 
gate  miwe  than  f4,000  to  enable  them  to 
make  and  gather  crops.  Winter  was  Indebt- 
ed to  tfto  First  Nation^  Bank  In  a  sum  tn 
•access  of  90fiOO,  secured  by  a  deed  ot  trust 
on  certain  lands  and  by  mortgage  on  chat- 
ty 

On  the  SOth  of  November,  1820,  Winter  de- 
posited the  leat  notes  mentioned  above  with 
tbe  First  National  Bank  as  ccdlateral  secu- 
rity fbr  fats  indebtedness  to  tbe  bank.  Tbte 
was  In  addition  to  the  other  security  whldi 
he  had  given  the  bank.  At  the  time  he  depos- 
ited these  notes  as -collateral  he 'did  not  ob- 
tain fran  tbe  bank  any  more  money  or  ad- 
ditional ocmsideration.  On  the  Ist  day  of 
December,  1930,  Winter  delivered  to  the 
First  National  Bank  10  bales  of  cotton , 


WINTER  80S 
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which  had  been  grown  by  his  tenuts  on 

the  Walter  Gray  Place  farms. 

This  suit  was  begun  by  a  complaint  in  eq- 
uity filed  by  Cruteher  &  Co.,  and  at  their  In- 
stance an  attachmmt  was  issued  and  levied 
upon  the  10  bales  <rf  cotton  which  had  been 
delivered  to  the  First  National  Bank. 
Cruteher  &  Co.  alleged  that  they  had  a  lien 
on  the  cotton  by  virtue  of  the  chattel  mort- 
gage executed  by  Winter  to  them,  and  the 
First  .National  Bank  alleged  that  it  had  a 
right  to  the  cotton  because  same  had  been 
delivered  to  them  by  Winter  on  the  notes  of 
bis  tenants  which  Winter  had  deposited 
with  It  as  collateral.  At  the  time  the  bank 
aceepled  these  notes  as  collateral  it  knew 
of  the  existence  of  the  chattel  mortgage 
which  Winter  had  executed  to  Cruteher  & 
Co.  Before  the  attachment  Issued,  the  First 
National  Bank  had  sold  the  cotton  and  had 
received  therefor  tbe  sum  of  $641.62.  ' 

The  above  are  the  facts  upon  which  the 
trial  court  rendered  a  Judgment  in  favor  of 
the  appellees,  from  wliicb  the  appellants 
prosecute  this  appeal. 

The  decree  of  the  court  was  correct  The 
language  of  the  mortgage  Is: 

"The  party  <a  the  dnt  part  (Winter)  baa 
bargained,  granted,  and  sold,  and  does  hj  tlieae 
presents  bargain,  grant,  and  sell,  to  said  party 
of  the  second  part  (Cruteher  &  Co-),  t^eir 
heirs,  administrators  and  assigns,  all  their  (bis) 
right,  title,  and  Interest  in  the  entire  crops  of 
cotton,  cotton  seed,  and  com  which  tbe  party 
of  the  Brst  part  (Winter)  will  cultivate  and 
agrees  to  cultivate  and  prodace  during  ttiis  year 
on  wtiat  is  known  aa  the  Walter  Gray  Place 
farms  in  the  coosty  and  atate  aforesaid.** 

The  above  language  Is  not  sufficient  to  cre- 
ate In  favor  of  the  a{>peUants  any  lien  on 
the  cotton  In  controversy.  For  this  cotton 
was  cultivated  and  produced  by  the  tenants 
of  Winter,  and  not  by  Winter  himself.  But 
the  language  ot  the  mortgage  only  conveyed 
te  Omtcfaer  &  Oo.  "aU  tbe  ristat,  title,  claim, 
and  interest  In  tbe  crops  oi  eetton**  wlildi 
Wintw  liimseU  **irlU  cuUlTate  and  agrees  to 
eoltlTate  and  produee"  <m  the  farms  meit> 
tioned.  Winter  had  no  r^t,  title,  dalm, 
and  intorest  in  and  to  tbe  crops  of  oottoo 
grown  on  his  farms  by  his  tenants.  These 
tenants  woe  not  share  croppers.  They  paid 
IbxAr  rent  la  money,  and  not  by  sharing 
their  crops  wltii  Winter.  True,  Winter,  aa 
tbe  landlord,  bad  a  lien  on  the  cotton  grown 
on  the  farms  during  the  year  1A20  fbr  tbe 
rent  and  supi^Ies  tumlshsd  the  tenants  by 
him  .fbr  that  year.  Sections  6889  and  6890, 
O.  &  M.  Digest  But  such  lien  did  not  give 
Winter  any  right  title,  clahn,  and  tntereet 
In  the  cotton  Itself  grown  on  bis  farms  by 
bis  tenants.  The  crops  grown  by  Winter's 
tenants  on  Winter's  farms  belonged  to  the 
tenants  and  were  only  subject  to  bis  lien 
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for  rente  and  sqK>He>  wblcb  lie  fiimiahed 
them, 

"A  Ifen  i»  neither  property  or  a  debt,  hnt  a 
TfKht  to  baTe  satisfaction  for  a  debt  oat  itt 
property,  and  ia  not  the  anbjsct  of  sale  or  aa- 
eisomeot."    Roberts  «t  al.  t.  Jacks,  81  Ark. 

mr,  26  Am.  Sep.  6S4. 

See,  also,  Backner  t.  Mcllroy,  31  Ark.  631. 

But,  even  if  It  could  be  said  tbat  tbe  lan- 
guage "all  right,  title,  claim,  and  interest" 
was  broad  enough  to  Include  future  "cotton 
afterwards  grown  on  Winter's  plantatiwis 
and  delivered  to  bim  by  bis  tenants,  never- 
theless such  cotton  was  not  conveyed  by  tbe 
mortgage,  for  tbe  reason  tbat  the  language, 
as  before  stated,  only  purports  to  convey  to 
appellants  tbe  entire  crops  of  cotton  which 
Winter  himself  would  cultivate  and  produce. 
He  did  not  cultivate  and  did  not  produce  the 
cotton  in  controversy, 

Tbe  case  of  Delta  Cotton  Co.  v.  Ark.  Cot- 
ton Oil  Co.,  80  Ark.  431,  97  S.  W.  440,  upon 
which  appellants  rely,  does  not  sustain  their 
contention.  By  the  language  of  the  mort- 
gage in  that  case  tbe  mortgagor  conveyed 
the  "entire  crop  of  cotton,  cotton  seed,  and 
com  grown  and  to  be  grown  during  tbe  year 
1903  on  certain  described  real  estate  In  the 
county  of  Jefferson  and  state  of  Arkansas." 
No  such  language  is  contained  In  the  clause 
of  the  mortgage  under  review. 

In  the  case  of  Blakemore  v.  Eagle,  73  Ark. 
477,  S4  S.  W.  637,  the  deed  of  trust  describ- 
ed tbe  property  conveyed  as  followa: 

"The  entire  crop  of  cotton  and  com  that  I 
[tbe  mortgagor,  Blakemore]  may  raise  or  cause 
to  be  raised  during  the  year  1896  on  my  plan- 
tation known  as  the  Blakemore  place  In  Lonoke 
GOODty,"  etc 

In  tbat  case  Mr.  Justice  Blddlck,  speaking 
for  tbe  court  in  constroing  tbe  above  lan- 
guage, expressed  tbe  opinion  that  the  cotton 
delivered  to  Blakemore  by  bis  tenants  In  tbe 
settlement  of  accounts  for  supplies  furnish- 
ed by  bim  was  not  covered  by  tbe  trust  deed. 
While  tbls  langnage,  as  the  opinion  further 
shows,  was  not  necessary  to  tbe  decision  In 
tliat  case,  and  was  therefore  obiter,  never- 
theless It  is  very  persuasive  aa  to  the  proper 
construction  of  such  language. 

And  in  the  later  case  of  Delta  Cotton  Co. 
v.  Ark.  Cotton  Oil  Co.,  supra.  Judge  Battle, 
in  tbe  concluding  part  of  his  opinion,  re- 
pressed the  view  that  tbe  court  in  Blake- 
more V.  Kagle,  supra,  was  of  tbe  oplnl(m 
tbat  tbe  language  of  tbe  deed  of  trust  in 
that  case  was  not  sufficient  to  cover  cotton 
raised  and  cultivated  during  the  year  by  tbe 
tenants  on  tbe  plantatton  of  tbe  mortgagor 
(Blakemore),  and  tbe  court,  in  making  the 
distinction  between  the  cases  of  Delta  Cot- 
ton Co.  T.  Ark.  .Cotton  Oil  Co.  and  Blake- 
more r.  Eagle,  recognised  that  tha  latttf 
case  decided  that  the  language  therein  con- 


tained was  not  suffldeat  to  cotct  cotton 
raised  by  tannnta  on  tbe  plantatl<m  of  the 
mortgacOT.  So  we  feel  that  onr  opinion  and 
Judgment  In  tbe  etfee  at  bar  la  Cortlfled  by 
the  oplnlMu  of  two  toaaex  very  able  Jodges 
of  OUT  court. 

In  U  OoEpaB  Juxia,  i  178<3),  p.  fiOGj,  tbe 
following  language  la  used  by  tbe  authors  of 
tbe  text: 

"As  a  general  rule,  where  the  mortgage  pnr- 
porta  to  cover  crops  to  be  grown  by  the  mort- 
gagor, it  will  not  include  crops  grown  by  his 
tenants,  or  other  persons,  but  will  cover  the 
<;ropB  grown  by  him  on  the  land  designated. 
*  *  *  .But  a  mortgage  on  crops  to  be  grown 
during  a  certain  year  on  certain  lands  will  in- 
clude crops  grown  on  the  premises  by  tenants 
and  share  eroppera  of  tlie  mortgagor." 

Several  cases  are  dted  to  support  tbe  flrat 
part  of  Qie  text,  and,  to  support  the  latter 
part  of  the  text,  our  >own  case  of  Delta  Cot- 
ton Col  t.  Arkansas  Cotton  Oil  Co^  su^»,  is 

cited. 

We  conclude  tbat  there  was  no  error  in 
tbe  decree  of .  the  court*  and  the  aame  is 
therefore  affirmed. 


JEFFERSON  V.  80UTER.  (NO.  188.) 
(Supreme  Court  of  Arkansaa.  Oct.  8,  1921.) 

1.  Mortpaato  <»38(2),— Parol  evidence,  shew- 
lap  deed  to  be  siortgaga,  must  be  dear. 

While  equity  will  permit  parol  evidence  to 
be  introduced  to  show  that  a  deed  absolnte  on 
its  face  was  Intended  as  a  mortgage,  the  evi- 
dence mnst  be  clear,  uneqnlTOGal,  and  con- 
vincing. 

2.  Mortgaoes  ^32(6)— EvMenoe  coasMered 
In  detanalniav  whether  dead  was  aiortfago. 

For  the  purpose  of  ascertaining  whether 
parties  intended  a  deed  absolute  on  its  face 
to  t)e  a  mortgage,  the  court  will  consider  all 
the  sorronndlng  circumstances,  including  the 
value  of  the  land,  tbe  price  paid,  and  tbe  acts 
and  declarations  of  the  parties  at  the  time  tbe 
transaction  was  had. 

3.  Mortgaies  ^S8(l)— CvMeaoe  held  aet  te 
snflloleatly  aataMlsk  tbat  deed  was  aiertgate. 

In  an  ac6on  wherein  it  was  sought  to  have 
a  deed  absolute  on  its  face  dedared  a  mort- 
gage, evidence  Aeld  not  to  show  by  suffidently 
clear,  unequivocal,  and  convindng  testimony 
that  the  parties  intended  tbat  the  deed  be 
treated  as  a  mortgage. 

4.  Evldenoe  ^=3230  ( I )— Dadaratloas  of  gran- 
tor admissible  against  successor  la  interest. 

Declaration  of  grantor  to  the  effect  tbat 
he  was  a  tenant  of  the  grantee  in  a  deed  was 
against  his  interest,  and  was  admissible 
against  his  snccessors  in  interest  and  ati  who 
claimed  under  bim,  In  a  proceeding  wherein 
ttiey  sought  to  have  the  deed  dedared  a  mort- 
gage; 
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8.  Evldam  ^t^-Comnoi  kMwMfa  tkat 
lands  appreolated  )■  valM. 

It  is  a  matter  of  common  knowledge  tbat 
lands  appreciated  yreatly  in  Talm  during  the 
period  besinning  January,  and  ending 

January,  1917. 

Appeal  from  Columbia  Chancery  Court;  J. 
11.  Barker,  ClmiiceUor. 

Svlt  by  J.  T.  Bonter  agaliiBt  LtlHe  Jeffer- 
son. Decree  toe  plaintiff,  and  defendant  ap> 
peals.  Affirmed. 

In  January,  1917,  J.  T.  Souter  brought  suit 
In  the  circuit  court  against  Llllle  Jefferson  to 
recover  possession  of  81  acres  of  land  In  Co- 
lumbla  connty.  Ark.  Llllle  JefTerson  filed  ah 
answer  asserting  title  to  the  land  in  contro- 
rersy  and  setting  up  facts  tending  to  show 
that  the  transaction  with  the  plaintiff  was 
not  ftn  absolute  sale  of  the  land  to  him,  but 
was  only  intended  by  the  parties  as  a  mort- 
gage. She  asked  tbat  the  cause  be  transfer- 
red to  the  chancery  court,  which  was  done. 

According  to  the  testimony  of  lillle  Jeffer- 
son, OD  the  17th  day  of  December,  1902,  L.  H. 
Pearce  executed  a  deed  to  the  land  in  con- 
troversy to  Scott  Jefferson  for  the  considera- 
tion of  1240.  Scott  J^erson  was  her  hus- 
band. As  soon  as  the  land  was  porchsfied, 
they  moved  on  it,  and  Scott  Jefferson  finish- 
ed paying  tor  it  in  January,  190^  Thes  con- 
tinued to  occupy  the  land  as  their  homestead 
vntil  Scott  JeffMwm  died,  tm  the  Ifith  day  of 
April,  1914.  Aft^r  bis  death  LUlle  Jeflermn 
claimed  the  land  as  her  hom^tead  and  ratt- 
ed it  out,  but  never  collected  any  rent  there- 
for. On  the  24th  day  of  December,  1908, 
Scott  Jefferson  and  Llllie  Jefferson,  his  wife, 
executed  an  absolute  deed  to  L.  H.  Pearce  to 
the  land  in  controversy  for  the  coosideratlob 
oC  $301.30.  It  was  intended  by  the  partlee 
ttiat  the  transaction  ^ould  be  a  mor^ge  to 
secure  Pearce  the  amount  named  as  the  con- 
^deratlon  in  the  deed.  On  the  4th  day  of 
March,  1911.  L.  H.  Pearce  and  wife  executed 
a  deed  to  George  Pldcler  to  the  land  In  con- 
trovert for  the  consideration  of  $331.42.  On 
February  25,  1911,  Scott  J^erson,  by  an  In- 
strnnwnt  In  writing,  wbidi  was  not  recorded, 
notlBed  I*.  H.  Pearce  that  he  had  tmnafei^ 
red  all -his  interest  in  tlie  contract  concem- 
Ing  the  land  in  controversy  made  by  Pearce 
to  Scott  Jefferson,  and  directed  Pearc«  to 
execute  a  deed  to  the  land  to  G.  T.  PldEler. 
On  the  aoth  of  Januaiy.  1912,  6.  T.  ndder 
and  lilB  wife  executed  a  deed  to  J.  T.  Sou- 
ter to  the  land  in  controversy  tta  the  con- 
sideration'of  9330.  In  the  Qwing  al  1914,  a 
abort  time  before  be  died,  Scott  Jefferson 
caused  a  salt  to  be  filed  In  the  chancery  court 
asnlnat  J.  T.  Souter  lor  tb»  spedflc  per- 
fonnanee  fft  on  alleged  contracti  for  tbe  pnr- 
duuw  of  the  land  In  controversy. 

The  attorn^  for  Scott  Jefferson  testified 
that  he  went  to  see  J.  T.  Bonter  about  the 


matter,  and  that  Souter  claimed  ihat  J^er- 
■on  owed  him  ^162;  that  he  made  a'  tender 
of  this  amount  to  Souter;  tbat  Souter  re- 
fnsed  fo  accept  the  tender  and  to  make  a 
deed  to  Scott  Jefferson  to  the  land  In  cmtro- 
veray.  The  attorney  for  Scott  JeOenon  also 
teatifled  tbat  he  dlamlssed  tb»  salt  for  spe. 
dflc  pwftannance  In  1916,  before  the  present 
salt  was  Instituted,  and  that  the  land  In  con- 
troversy was  worth  Vl,000  at  the  time  tHa 
present  suit  was  broni^t. 

According  to  the  testbncmy  of  J.  T.  Souter, 
he  did  not  agree  with  Scott  Jefferson  to  p&s 
off  the  amount  tbat  Jdrerson  owed  Plt&ler, 
which  was  aeeured  by  a  lien  on  Qie  land  in 
controvwsy,  and  to  receive  a  deed  from  Plck- 
lor  to  the  land  aa  aecnrtty  therefor.  On  the 
oHier  band,  it  vraa  intended  by  the  parties 
that  J.  T.  Souter  should  receive  an  absolute 
deed  from  G.  T.  PIcfeler  to  the  land  In  con- 
troversy, and  that  the  tranaaction  was  In 
no  sense  to  be  considered  as  a  mortgage  to 
secure  Souter  for  an  Indebtedness  owed  him 
by  Scott  J^erson.  At  the  time  the  transac- 
tion woa  had  Sonterdid  make  a  verbal  agree- 
ment with  Scott  Jefferson  for  a  resale  of  the 
land  to  him,  if  Jefferson  would  pay  him  the 
amount  he  had  paid  fCr  the  land,  together 
with  an  account  which  Jefferson  owed  him. 
The  whole  amount  was  $592,  and  Souter 
would  l»ve  conveyed  the  land  to  Jefferson, 
if  the  latter  bad  paid  him  this  amount 
Souter  denied  that  Jefferson,  or  fals  attor- 
ney, tiad  ever  tendered  him  this  amount. 
In  the  first  part  of  1914,  Jefferson  saw  that 
be  was  not  able  to  pay  Souter  the  $592,  and 
agreed  to  pay  Souter  rent  for  the  land  there- 
after. Jefferson  b^n  to  trade  wltii  an- 
other firm  that  year,  and  Souter,  at  the  In- 
atance  of  Jeffersm,  by  an  Instrument  In 
writing,  waived  his  landlord's  Uen  for  sup- 
plies. After  JeffuBon  agreed  to  pay  rent 
on  the  land  In  1914,  Souter  expended  $eoo 
In  making  permanent  improvements  on  the 
place,  and  thweafter  paid  tiie  ta»B  <m  me 
land. 

The  merchant  who  agreed  to  furnlsta  Scott 
Jefferson  supplies  for  the  year  1914  testified 
that,  before  he  would  furalrti  J^erstm,  he 
required  Sout^  to  waive  his  landlord's  Uen 
for  supplies.  Scott  Jefferson  told  the  mer- 
chant who  agreed  to  furnish  him  In  1914  that 
J^  T.  Souter  would  not  etaim  anything  but 
Oie  rent,  and  the  merchant  had  Jefferson  to 
get  a  statement  tram  Souter  to  that  effect 
before  he  furnished  him  supplies. 

The  chancellor  found  the  Issues  in  favor 
of  the  plaintiff,  Souter,  and  a  decree  was 
entered  accordingly.  To  revwse  that  decree, 
the  defmdant,  Llllle  J^eraon,  has  duly  pros- 
ecuted this  appeal. 

Joe  Joiner  and  Henry  Stevens^  both  ot 
MagnoUa,  tor  wdlant 
UcKay  4k  Smith,  of  Magnolia,  for  appellee- 
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BART,  J.  (after  Btattng  the  facts  as  above). 
[1]  The  deed  to  J.  T.  Souter  to  the  land  In 
controrersy  Is  absolute  on  its  face.  While 
egultr  will  permit  parol  evidence  to  be  intro- 
duced to  show  that  the  transaction  was  in- 
tended as  a  mortgage,  in  order  to  overcome 
the  presumirtiion  of  law,  and  show  from  the 
absolute  form  of  the  deed  that  the  transac- 
tion was  intended  by  the  parties  as  a  mort- 
gage, the  evidence  must  be  clear,  unequivocal, 
and  convincing.  Wlmberly  v.  Scoggln,  Re- 
ceiver, 128  Ark.  67.  193  S.  W.  264,  and  Snell 
V.  White,  132  Ark.  34»,  200  S.  W.  1023. 

[2]  According  to  these  and  other  declBlous 
of  this  court,  for  tbe  purpose  of  ascertaining 
the  true  Ic^tentlon  of  the  parties,  the  court 
will  consider  all  the  surrounding  circum- 
stances including  the  value  of  the  land  and 
the  price  paid,  as  well  as  the  acts  and  dec- 
larations of  the  parties  at  the  time  tbe  trans- 
action was  had. 

[3]  Tested  by  this  rule.  It  cannot  be  said 
that  liLUe  JeEEeison  showed  by  clear,  im- 
equivocal,  and  convin<Hng  testimtmy  that 
the  deed  to  the  land  In  controversy  to  J.  X. 
Souter  was  Intended  to  be  treated  by  tbe 
parties  as  a  mortgage^  On  the  one  hand. 
Ullle  Jefferson  testified  that  her  husband 
Induced  J.  T.  Souter  to  pay  off  an  indebted- 
ness against  the  land  and  to  take  an  absolute 
deed  thereto  as  security.  On  the  other  hand, 
Souter  denied  that  he  made  such  an  agree- 
ment with  Scott  J^eraon,  and  testified  that 
It  was  intended  that  the  deed  should  be  an 
absolute  ona  He  admitted,  however,  that  he 
made  a  verbal  agreement  with  Soott  Jefferson 
for  a  resale  of  the  land,  U  J^eeaoa  would 
pay  blm  iMdc  the  purchase  money  and  tfh 
account  for  supplies  which  4ie  owed  him. 
Souter  received  <a  deed  to  the  land  on  the 
20th  day  of  January,  1912.  He  waited  on 
Jefferson  daring  the  years  1912  and  1013  to 
carry  out  his  contract  to  repurebase  the  land. 
Jefferson  failed  to.carry  out  his  part  of  the 
contract  for  the  repurchase  of  the  land,  and 
it  was  then  agreed  that  Jefferson  should  be- 
gin to  pay  rent  for  the  land.  Souter  Is  cor- 
roborated by  the  testimony  of  the  merchant 
who  agreed  to  furnldi  Jeflemu  with  «aK>liM 
in  1014. 

[4]  The  merchant  testified  that  Jefferson 
told  him  that  Souter  only  claimed  a  lien  for 
reut  and  would  waive  his  landlord's  lien  for 
supplies.  The  declaration  of  Jefferson  to  the 
merchant  was  against  bis  interest,  and  is 
admissible  against  bis  successors  in  inter- 
est and  all  who  claim  under  htm.  Russell  v. 
Webb,  96  Ark.  190, 131  S.  W.  456,  and  Strick- 
land V.  Strickland.  108  Ark.  183.  146  S.  W. 
501. 

[S]  It  is  claimed  that  the  testimony  oi: 
Lillle  Jefferson  is  corroborated  by  the  fdct 
that  tbe  consideration  agreed  to  be  paid  for 
the  laud  was  grossly  inadequate.  Counsel 
point  to  the  fact  that  Souter  only  claimed 


$582,  and  that  the  land  was  worth  $1,000. 
Sonter  purchased  the  land  in  January,  1912. 
and  the  testimony  showing  the  land  to  be 
worth  $1,000  referred  to  the  time  when 
the  present  snlt  was  brought,  which  was 
In  January,  1917.  It  is  a  matter  of  com- 
mon knowledge  that  lands  appreciated  great- 
ly in  value  during  the  period  of  time  re- 
ferred to,  and  the  alleged  inadequacy  of 
price,  is  not,  under  the  circumstances,  of  any 
weight  In  determining  whether  the  transac- 
tion was  an  absolute  sale  or  not 

It  Is  true  that  the  testimony  of  LUlIe  Jef- 
ferson Is  corroborated  by  the  attorney,  who 
testified  that  he  had  made  a  tender  of  the 
amount  claimed  to  be  due  by  Souter,  and  that 
the  latter  had  refused  to  accept  the  tender 
and  execute  a  deed  to  Jefferson  to  the  land. 
The  testimony  Is  In  direct  and  irreconcilable 
conflict,  and  LlTlIe  Jefferson  failed  to  estab- 
lish her  claim  by  that  clear,  unequivocal,  and 
convincing  testimony  which  is  required  under 
the  settled  law  in  this  state. 

It  follows  that  the  decree  must  be  aflSmied. 


WEBB  V.  STATE.   (N«.  142.) 
(Supreme  Court  of  ArJumsw.   Oct.  ^  1821.) 

1.  HoMlolde  ^=9342— Ne  prt^dloe  from  coa- 
vlotioii  •#  lower  degrM  than  warruted  fay 
evidence. 

Defend&Dt  cannot  complain  of  ver^ct  ol 
mnrder  in  the  second  degree,  where  the  evi- 
dence is  sufficient  to  support  a  verdict  of  mur- 
der in  the  first  degree. 

2.  HomloldB  «=»254— Vardlot  of  seooMl  degret 
murder  wamuited. 

Verdict  of  second  degree  mardet  held  war- 
ranted, if  the  jury  disregarded  the  state  evi- 
dence of  assasBination,  and  believed  defendost'i 
testimony  aa  to  ius  being  in  plain  sight  at  time 
of  shooting,  but|  from  the  fact  of  his  Immedi- 
ately leaving  deceased  without  asustance  aft- 
er shooting  him,  believed  that  he  fired  without 
sufficient  provocation  or  justification. 

3.  Homloide«»23(l)-4dalico  in  second  degree 
murder  Implied. 

Malice,  a  necessary  essential  in  second  de- 
gree murder,  may  arise  by  Implication  from 
the  manner  and  cireumstaDces  of  the  killing. 

4.  HomMde  <&=>I3— Mallee  Implied  froM  pir. 
posely  killing  with  deadly  weapon  wlthont 
provoeation. 

The  law  impUes  malice,  where  one  purpose- 
ly kills  another  with  a  deadly  weapon  without 
provocation. 

5.  Criminal  law  ^1  l20(3)-^For  rwlaw  tes- 
timony excluded  must  be  shown. 

The  excloBioD  of  testimony  cannot  be  con- 
sidered on  appeal,  what  tbe  testimony  would 
have  been  not  being  shown. 
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6.  Crinlnal  law  «s>822(  t)— CaMfstaHl  Instino- 
tioBs  to  be  read  together. 

Where  there  is  no  conflict  between  instrae- 
tions,  they  are  to  be  read  together  to  ascertain 
whether  the  whtrie  law  in  the  case  is  coriectl? 
declared. 

Appeal  from  drcnlt  Court,  Jefferwu  Comi- 
ty ;  W.  B.  SorreUs,  Judge. 

W.  D.  Webb  was  convicted  of  marder  In 
the  second  degree,  and  appeals.  Affirmed. 

Caldwell,  Triplett  &  Ross  and  NIxw.  Le- 
vine  &  Nixon,  all  of  Pine  Bluff,  and  James  B. 
Gray,  of  England,  for  appellant. 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  God- 
win and  W.  T.  Hammock,  AjbbL  Attys.  Gen., 
for  tlie  States 

HtmPHRBTS,  J.  Appellant  vrftB  Indicted 
and  tried  In  the  Jefferson  drcnlt  court  for 
murder  in  the  first  degree  for  shooting  and 


went  home  and  telapboned  to  the  officers  at 
Pine  Bluff;  that  Nick  Webb  and  King  Waters 
had  a  difficulty  the  day  before  the  tragedy 
occurred,  of  which  appellant  had  been  inform* 
ed;  that  the  difficulty  was  discussed  Joat  be- 
fore starting  to  that  part  of  their  farm  cul- 
tivated by  Berry  Webb,  which  adjfdned  that 
part  caltlTftted  by  King  Waters.  The  evi- 
dence on  the  part  of  the  state  tended  to 
show  that  King  Waters  was  shot  down  while 
examining  a  piece  of  wet  land  to  ascertain 
whether  it  was  dry  enough  to  plow ;  that  he 
stated  several  times  during  the  short  time  he 
snrrlved  that  he  did  not  see  or  know  vrtio 
fired  upon  him ;  that  three  shots  were  beard, 
two  being  frcmi  a  plstid  and  one  from  a  shot- 
gun; that  eleven  shots* entered. Waters*  body 
between  his  knees  and  groins,  the  two  highest 
being  larger  than  the  others,  the  highest  en- 
terli^  the  grottt  and  supposed  to  be  the  fbtal 
shot,  as  it  severed  an  artery ;  that,  after  be- 
ing shot.  Waters  staggered  around  consider- 
killing  one  King  Waters,  found  guilty  of  mur- !  ably  before  falling ;  that  his  {dstol,  which  be 
der  In  the  second  degree,  and  as  a  punish- !  carried  In  a  scabbard,  was  fonnd  on  the 
ment  flierefor  sentenced  to  serve  a  period  of  \  ground  near  him  with  loads  in  every  eham- 
21  years  in  the  state  penitentiary,  from  which  :  ^er;  that,  upon  examination,  a  place  In  the 


judgment  and  sent^ice  an  appeal  has  been 
duly  prosecuted  to  this  court. 

[11  Appellant's  first  Insistence  is  that  the 
evidence  on  behalf  of  the*  state  tended  to 
establish  murder  In  the  first  degree  and  that 
adduced  on  behalf  of  appellant  tended  to  es- 
tablish a  Justifiable  homicide,  and,  for  that 


thicket  was  observed  where  some  one  bad 
apparently  stood  and  whittled,  and  at  or  near 
which  an  empty  32  pistol  shell  was  fonnd. 

The  testimtmy  adduced  on  behalf  of  appel- 
lant tended  to  show  that  th^  took  the  loaded 
weapons  along  vrltb  them  on  the  visit  to  the 
farm  on  account  of  the  dlffictilty  the  day  be- 


reason.  the  evidence  is  tosuffldent  to  suppori:  protection  In  case  an  attack  was 

a  verdict  for  murder  in  the  second  degree. 


Tbls  court  Is  committed  to  the  doctrine  that 
no  iu>e}ndice  can  result  to  a  defendant  If 
convicted  of  a  lower  degree  of  homicide  than 
warranted  by  the  evidence.  AUen  v.  State, 
87  Ark.  438;  Bruce  v.  State,  68  Ark.  310, 
07  B.  W.  1103;  McGough  v.  State,  113  Ark. 
801,  167  S.  W.  857;  Lasater  v.  State,  133 


made  by  King  Waters  upon  Nick  Webb;  that, 
in  passing  around  the  thicket  on  the  side  of 
the  field  cultivated  by  Waters,  en  route  to 
that  part  of  the  land  cultivated  by  Berry 
Webb,  they  were  discovered  by  Wsitors,  who 
immediately  advanced  upon  tbem  with  drawn 
pistol,  cursing  and  abusing  them,  and,  when 


Ark.  878,  108  S.  W.  122.   If,  therefore,  the  ordered  to  stop,  Instead  of  doing  so,  flred 


evldmce  Is  sufficient  to  snpport  a  verdict 
tor  murder  In  the  first  decree  against  i^h 
pellant,  he  cannot  complain  because  a  vw- 
dict  of  murder  in  the  sectmd  d^ree  was  re- 
turned against  bim. 

It  Is  admitted  by  am)eUant  and  his  brother 
that  be  and  his  brother,  Nl<*  Webb,  shot 


upon  theno,  when  a  shot  was  fired  by  eadi  In 
succession  In  necessary  self-defense. 

11-4]  If  the  evidence  introduced  by  the 
state  was  b^ieved  by  the  Jury,  it  was  suffi- 
cient to  sustain  a  verdict  for  murder  In  the 
first  d^ree.  If,  however,  the  Jury  disre- 
garded the  state's  evidence  tending  to  estab- 


King  Waters,  their  tenant.  In  a  field  being  llsh  an  assassination,  they  were  not  neces- 


cultlvated  by  him ;  that  they  shot  him  In  the 
legs;  that  he  (appellant)  flred  only  one  shot 
with  a  pistol,  82  caliber,  which  at  the  time 
contained  nine  cartrit^es,  and  hla  brother 
one  shot  witli  a  pop  gun;  tbat  his  brother 
bad  about  a  half  box  of  sh^  with  him.  a 
inrt  of  whidb  was  loaded  with  buckshot ;  that, 
at  the  time  they  flred  the  ebots,  th^  were 
standing  near  a  thicket,  and  the  deceased, 
King  Waters^  had  approadied  them  to  a  point 
about  7B  yards  distant;  tbat  Waters  grabbed 
his  knees  and  began  to  stagger  around;  that 
neither  waited  to  see  the  result,  but  passed 
thTOi^  tibn  thlAet  and  to  their  car,  whldi 
bad  beoi  left  at  tbeir  fkther^  and  then 


sarily  driven,  under  the  evidence  In  this  case, 
to  the  conclusion,  that  the  homicide  was 
Justifiable.  The  Jury  may  have  believed  that 
part  of  appdlanfs  testlmcmy  to  the  effect 
that  tbey  were  walking  around  the  thicket 
and  were  in  plain  view  at  the  time  the  fatal 
shot  or  shots  were  flred,  and  yet  may  have 
conduded  that  the  killing  was  unnecessary. 
They  mifi^t  well  have  argued  that  on  account 
of  leaving  the  scene  of  the  tragedy  Immedi- 
ately, app^ant  and  his  brother  had  flred 
upon  Waters,  without  sufficient  provocation 
or  Justification,  for,  had  they  flred  In  neces- 
sary self-defense,  in  all  probability  they 
would  have  remained  to  assist  tbe  wounded 
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man  or  to  have  explained  the  details  of  the 
tragedy  to  tlie  first  wbo  might  appear  on  the 
scene.  In  this  event,  malice,  a  necessary 
essoitlal  in  second  degree  murder,  would 
arise  by  implication  from  the  manner  and 
drcinnstances  of  the  killing.  The  law  im- 
plies malice  where  one  purposely  kills  another 
with  a  deadly  weaprai  without  proTocatlon. 
McAdams  t.  State.  25  Ark.  405;  Vance  t. 
State,  70  Ark.  272,  68  S.  W.  37. 

[61  In  the  course  of  the  trial,  ovw  the  ob- 
jection and  exception  of  appellant,  the  court 
refused  to  permit  Nick  Webb  to  testify  con- 
cerning the  trouble  which  occurred  between 
him  and  King  Waters  the  day  before  the 
tragedy.  He  was  permitted  to  state  that 
they  had  a  difficulty  'and  that  he  communi- 
cated this  fact  to  his  brother,  but-  was  not 
permitted  to  go  Into  details  concerning  IL 
Appellant  insists  that  the  court  erred  in  ex- 
cluding this  evidence,  because,  under  the 
theory  of  the  state  that  he  was  present,  aid- 
ing, and  abetting,  or  present  and  ready  and 
consenting  to  aid  and  abet  Nick  Webb,  that 
he  was  entitled  to  have  all  facts  go  to  the 
Jury  in  mitigation  or  exculpation  of  Nick 
Webb.  If  this  contention  were  true^  the 
case  could  not  be  reversed  in  the  state  of 
this  record  on  that  account,  for  the  reason 
that  the  record  fails  to  show  what  his  brother 
would  have  said  .  concerning  the  details  of 
the  trouble  if  permitted  to  prove  them.  Un- 
less the  excluded  testimony  of  a  witness  la 
offered  and  set  out  in  the  record,  it  is  im- 
possible to  determine  its  materiality  to  the 
issue  involved.  This  court  said  in  the  case 
of  National  Life  &  Accident  Ins.  Co.  v.  Hen- 
derson, 133  Ark.  SOO,  202  S.  W.  689i,  that— 

"Objection  to  the  exclusion  of  testimony 
would  not  be  considered  on  appeal,  in  the  ab- 
sence of  showing  what  the  testimony  would 
have  been." 

The  same  announcraient  was  made  In  St, 
h.  S.  W.  By.  Co.  V.  Myzell,  87  Ark.  123, 
112  S.  W.  203,  and  Boland  v.  Stanley,  88 
Ark.  562,  115  S.  W.  163.  129  Am.  St.  Kep. 
114. 

16]  Appellant  insists  that  instructions  num- 
bered 10  and  11,  given  by  the  court,  as  to 
the  necessi^  of  an  accused  to  do  all  in  his 
power  to  avoid  a  killing  or  to  avert  the  neces- 
sity therefor  before  resorting  to  force  in  Us 
own  defense,  are  fatally  defective,  because 
they  did  not  define  the  test  by  which  an  ac- 
cused may  determine  the  danger  and  necessi- 
ty for  acting.  It  is  true  this  phase,  of  the 
law  of  self-defense  was  not  Included  In  the 
Instructions  referred  to,  but  was  thoroughly 
covered  in  the  Instruction  numbered  5,  re- 
quested by  appellant  and  given  by  the  court 
There  was  no  coufiict  between  instruction 
No.  6  and  the  two  Instructions  given  by  the 


■Reported  In  fuU  fs  ttae  Southwestern  Reporter; 

reported  as  a  memorandum  decision  without  opin- 
ion la  the  Ajkanaaa  Roporta. 


court.  Where  there  Is  no  conflict  between 
instmctions.  It  is  proper  to  read  them  togeth- 
er to  ascertain  whether  the  whole  law  In  the 
case  Is  correctly  delared.  Ward  v.  Black- 
wood, 48  Ark.  396,  3  S.  W.  624;  Burke  v. 
Sharp,  88  Ark.  433,  115  S.  W.  145;  Yellow 
Rose  Mining  Co.  t.  Strait,  133  Ark.  206,  202 
8.  W.  691. 

No  ertor  acpearlni;  the  judgment  is  af- 
flmted. 


THOMAS  et  tl.  V.  THOMAS.   (No.  r37.) 
(Supreme  Court  of  Arkjuuae.  Oct.  8,  1921.) 

1.  Courts  «:9202(S)~Clroutt  oonrt  aeqaired 
jorlsdlctlon  though  order  srantino  appeal 
from  probate  court  not  eetered  ef  reeord 
where  appellees  did  not  move  to  dismiss. 

A  notation  in  term  time,  by  the  judge  of 
the  probate  court  of  his  examination  and  ap- 
proval on  a  proper  petition  for  appeal  being 
sufficient  to  show  tiie  granting  thereof,  the 
circuit  court  acquired  jurisdiction,  thoagh  the 
Order  was  not  entered  of  record,  where  appel- 
lees did  not  move  to  dismiss  on  such  ground, 
the  record  being  merely  the  beat  evidence  that 
the  appeal  was  granted,  the  nonprodnctioB  of 
which  may  be  waived. 

2.  Appeal  and  error  «=»(OfO(l)— FlaAaga  sat 
dlsterbed  ualees  evMoiwe  luafllclcet  to  eip- 

port  them. 

Findings  of  fact  by  a  drcnit  coort  are  as 
conclusive  as  the  Verdict  of  the  jury,  and  wiU 
not  be  disturbed  on  appeal  onlesa  the  evideaec 
is  legally  insufficient  to  support  them. 

3.  Marriage  €=>50(l)— May  be  proved  by  rep- 
utation and  deolaratlons  and  oendeot  ef  ear- 

ties. 

Marri^e  may  be  proved  In  civil  cases  by 
reputation,  the  dedarations  ssd  eondnrt  of 
the  parties,  and  other  circumstances  nsoally 
accompany^  that  relation. 

4.  Marrlate  <S=>50(2)-Evldence  held  safl- 
dent  to  show  marriage. 

In  a  suit  for  dower,  plaintiff's  testimony, 
corroborated  by  other  witnesses,  held  suffident 
to  show  tbat  she  was  decedent's  widow, 
though  it  was  shown  that  the  preacber,  who 
she  testified  performed  Uie  marriage  cere- 
mony on  a  certain  date,  had  died  before  that 
time,  and  the  marriage  license  was  not  re- 
turned by  him  as  required  by  law. 

5.  Ooarts  4=»200tV-Prebate  court  may  award 
to  widow  property  boloiiglsg  to  her  Individ- 

ually. 

The  probate  court,  though  its  juriadiction 
is  confined  to  the  administration  of  decedent's 
estate,  may,  in  the  exercise  of  Its  jurisdictioD 
to  allot  dower  to  his  widow,  award  to  her 
property  belonging  to  her  indfTtdnally,  the  de- 
termination of  title  to  such  property  being 
necessarr  in  properiy  administering  the  estate. 

Appeal  from  Circuit  Court,  Ashley  County ; 
Turner  Butler,  Judge. 
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Petition  by  Aisle  Thomaa  to  be  appointed  the  jadgment 
administratrix  of  tbe  estate  of  James  Thom- 
as, deceased,  and  tor  dower  In  his  estate,  op- 
posed by  Bobert  Tliomas  and  otberai  Jndg* 
ment  for  petitioner,  and  oppoaeatB  appeaL 
Affirmed. 

This  salt  originated  In  tbe>  probate  conrt 
of  Ashley  county.  Arte.  Aisle  Thomas  filed 
a  petition  In  that  coart  asking  to  be  8pp<dnt- 
ed  administratrix  of  tbe  estate  of  Jaa. 
Thomas,  deceased,  and  for  dower  in  his  ea* 
tate.  She  alleged  that  Jas.  Thomas  died 
In  Ashley  county.  Ark.,  on  tbe  9th  of  Janu< 
ary.  1920,  owning  a  yaloable  farm  of  160 
acres,  and  considerable  personal  property; 
that  she  was  the  lawful  widow  of  Jas.  Thom- 
as, and  resided  with  him  on  his  farm  at  the 
dme  of  his  death,  and  that  they  owned  cer- 
tain peracmal  property  in  common. 

Jas.  Thomas  had  no  children,  and  his 
Ivothers  and  sisters  became  parties  to  tbe 
proceeding,  and  they  denied  that  Aisle 
Thomas  had  ever  been  I^ally  married  to 
Jas.  Thomas,  and  that  she  had  any  Interest 
In  his  estate,  as  widow,  or  otherwise.  The 
probate  court  found  the  Issues  against  Aisle 
Thomas,  and  rendered  judgment  dismissing 
her  petition.  The  case  was  tried  de  novo 
in  tbe  f:bvult  court,  where  the  issues  were 
found  In  favw  of  Aisle  Thomas.  The  case 
was-  tried  before  the  drcult  court  atttin^g  as 
a  Jury,  and  the  court  found  that  Aisle  Thom- 
as had  l^ally  married  Jas.  Thomas,  and  was 
entitled  to  dower  In  his  estate.  Letters  of 
administration  were  granted  to  her,  and  she 
was  given  a  share  in  c^taln  personal  prop- 
erty In  addition  to  her  dower.  Judgment 
was  rende:^  In  accordance  with  the  findings 
of  the  court,  and  to  reverse  that  Judgment 
this  appeal  has  been  prosecuted. 


John  Baxter,  of  Dermott,  Jos.  F.  Wallace, 
of  McGebee,  and  Compere  &  Compere  and 
G.  P.  George,  all  of  Hamburg,  for  appellants. 

U.  J.  Cone,  ot  Fine  Bluff,  for  appellee. 

HABT,  J.  (after  stating  the  facts  as 
above).  It  Is  first  earnestly  Insisted  by  conn* 
sel  for  ivp^lants  that  the  circuit  court  was 
without  Jurisdiction  to  try  the  case,  and  for 
that  reason  the  appeal  should  be  dismissed. 
Ho  motion  was  filed  or  presented  In  the  cir- 
cuit court  to  dismiss  the  appeal  from  the  pro- 
bate court  for  want  of  Jurisdiction,  and  the 
question  of  jurisdiction  In  the  circuit  court 
to  try  the  case  is  raised  here  for  the  first 
time. 

The  record  of  the  proceedings  In  the  cause 
in  the  probate  court  Is  contained  In  the 
transcript.  It  shows  that  the  Judgment  of 
the  iMTobate  court  dismissing  the  petition  of 
Aisle  Thomas  was  entered  of  record  <»i  the 
28th  day  of  February,  1920,  and  that  this 
was  a  day  of  the  regular  January,  19!MK 
term  of  tbe  Ashley  probate  court.  The  pro« 
bate  reoord  also  shows  tliat  C.  D.  Osllu  waa 
the  Judge  of  the  probate  court  who  readaced 


In  addition 
the  record  the  following : 
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"Affidavit  for  Appeal. 

re  Estate  of  James  Thomas.  Petition 
for  Assignment  of  Dower. 

"Alale  Thomas  respectfully  prays  an  appeal 
from  the  judgment  of  the  probate  court  herein 
to  the  circuit  court  of  Ashley  couDty,  and  says 
that  said  appeal  Is  taken  because  she  wrily 
believes  she  Is  aggrieved,  and  la  not  taken  for 
the  purpose  of  rexation  or  daloy. 

'*A]sle  Thomas. 
"Subscribed  and  sworn  to  before  me  tills 
28th  day  of  Febrnary,  1920. 

"U.  J.  Cone,  Notary  Public. 
•TTHed   Feb.  28,  1920. 

"George  T.  Gardner,  Clerk. 
"Bnunined  and  approved  this  Feb.  28,  1920. 

"a  D.  OsUa,  Jndga." 


It  Is  claimed  by  counsel  for  aroellants  that 
tbe  record  of  the  probate  court  does  .not  show 
that  an  appeal  to  the  drcnlt  court  was  grant- 
ed and  that  the  circuit  court  acquired  no 
Jurisdiction  of  the  case;  Counsel  for  appel- 
lants lnv<Ae  the  genml  rule  announced  la 
Matthews  v.  Lane.  6G  Ark.  419,  46  S.  W.  M6 ; 
Walker  v.  Noll.  92  Ar*.  148,  122  S.  W.  48B, 
and  other  dedslons  of  this  court  to  the  ef- 
fect that  It  la  neceasary  In  order  to  invest 
the  drcult  court  with  Jurisdiction  that  It 
appear  from  the  record  that  the  affldaylt 
and  prayer  for  appeal  were  preaeated  to  the 
probate  court,  and  that  the  appeal  was  grant 
ed.  In  certain  cases  the  statute  requires 
that  the  county  court  shall  grant  the  appeal 
to  the  circuit  court,  aad  under  such  statutes 
it  has  also  been  held  that  the  granting  of 
the  an^I  by  the  county  court  la  a  iwereq- 
uisite  to  the  exercise  of  tbe  JurisdlctiCMi  by 
the  circuit  court.  Hence  counsel  places  par- 
ticular reliance  upon  the  decision  In  Drain- 
age District  Na  1  v.  Belfe,  110  Ark.  374, 
161  S.  W.  1034.  In  that  case  it  was  held 
that  the  circuit  court  was.  without  Jurisdic- 
tion, and  that  the  judgmrat  on  ai^eal  from 
the  county  court  was  void  where  the  record 
did  not  disclose  In  the  matter  of  a  formation 
of  the  drainage  district  that  any  of  the  steps 
were  taken  perfecting  an  Avpeel  from  the 
county  to  the  circuit  court 

The  court  further  held  that,  inasmuch  as 
the  record  showed  that  the  circuit  court  was 
without  JurisdlctltHi  of  the  caua^  the  detect 
of  Jurisdictltm  was  not  waived  by  a  failure 
to  move  the  court  to  dismiss  the  apiwaL 

Every  decision  must  be  construed  with  ref- 
erence to  the  facts  of  the  particular  case. 
In  that  case  the  reoord  of  the  Supreme 
Court  contained  a  transcript  of  the  proceed- 
ings In  the  coimty  court,  and  did  not  show 
anything  about  a  ranonstrance  against  the 
formation  of  the  district  being  filed  in  the 
county  court ;  nor  did  It  show  an  aweal  from 
the  county  court,  if  ai^  was  granted;  new 
any  of  the  at^  necessary  In  taking  an  ap- 
peal.  The  statute  rcQulKd  the  eamoj  court 
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to  ERUtt  the  aM>eal,  and.  baring  prescribed  tbe 
method  fw  taking  an  appeal,  aucb  method 
must  be  snbstaDtially  followed  in  order  to 
give  the  drcuit  court  Jarlsdictlon.  In  that 
case  there  was  an  entire  absence  in  the  rec- 
ord brought  to  tbe  Supreme  Ckmrt  of  any 
showing  that  the  county  court  had  granted 
tbe  appeal,,or  that  tbe  parties  interested  had 
taken  any  of  the  necessary  steps  toward  talc- 
ing an  appeal. 

[1]  xiere  the  facts  are  essentially  different, 
Tbe  record  sbows  that  an  afBdavit  for  appeal 
substantially  in  the  language  of  the  statute 
was  filed  and  sworn  to  on  tbe  day  that  Uie 
Judgment  of  the  probate  court  was  rendered. 
Attached  to  this  affidavit  is  tbe  following: 
"Examined  and  ai^roved  this  Feb.  28.  1920. 
0.  D.  Oslln,  Judge."  Tbe  record  of  tbe  pro- 
bate court  sbows  that  February  28,  1920,  was 
a  day  of  the  regular  January,  1920,  term  of 
the  Ashley  probate  court,  and  that  it  was  the 
day  upon  which  the  judgment  in  question 
was  rendered  and  entered  of  record.  The 
probate  record  also  shows  that  G.  D.  Oslln 
was  the  judge  who  rendered  the  judgment 
Tbe  notation  made  by  him  on  tbe  petition 
is  sufficient  to  show  that  the  prayer  for  ap- 
peal was  granted.  Alsie  Thomas  had  com- 
plied with  tbe  statute  with  regard  to  taking 
the  appeal,  and  was  entitled  to  have  it  grunt- 
ed as  a  matter  of  right.  Tbe  record  shows 
that  the  petition  was  filed  while  the  court 
was  in  session,  and  the  fact  that  the  presid- 
ing judge  marked  on  the  petition  the  words, 
"Bxomlned  and  amwoved,"  and  signed  the 
same  as  judg^  Is  evidence  that  he  intended 
to  act  upon  the  petlticu  and  to  grant  the  ap- 
peaL 

It  is  true  that  the  order  was  not  ^tered 
of  record,  (>ut  that  was  not  necessary  in  or- 
der to  invest  the  circuit  court  with  jurisdic- 
tion. The  granting  of  the  appeal  by  the 
county  court  upon  the  filing  of  a  proper  i>eti- 
tlon  by  tbe  losing  party  was  sufficient  to 
confer  jurisdiction  upon  the  circuit  court 
The  entering  of  such  an  order  upon  tbe  rec- 
ords of  the  probate  court  was  mwely  evi- 
dence of  the  fact  that  tbe  appeal  had  been 
granted.  Tbe  judicial  act  of  tbe  presiding 
judge  of  the  probate  court  In  term  time  in 
granting  the  appeal  upon  pn^)er  affidavit 
filed  invested  tbe  circuit  court  with  juris- 
diction, and  the  manner  of  proving  that  the 
order  was  made  could  be  waived,  and  it  was 
waived  by  the  appellants  here  not  appearing 
in  the  circuit  court  and  moving  to  dismiss 
the  case  there  for  want  of  jurisdiction.  If 
they  had  made  a  motion  to  dismiss  in  the 
circuit  court,  they  might  have  insisted  that 
the  record  of  the  probate  court  was  tbe  best 
proof  of  whether  or  not  an  appeal  to  the 
circuit  couit  bad  bem  granted,  or  they  might 
have  waived  the  production  of  the  record  and 
have  permitted  other  proof  to  have  been  In- 
troduced of  tbe  fact  that  an  appeal  had  been 
duly  granted.  The  essential  thing  that  gives 
tba  circuit  court  Jurisdiction  ia  the  granting 


of  the  appeal  by  the  probate  court  upon  prop- 
er affidavit  filed,  and  not  tbe  manner  of  prov- 
ing tbe  granting  of  tbe  appeal.  In  short,  un- 
der our  decisions  the  parties  could  not  waive 
tbe  granting  of  the  appeal  by  the  probate 
court,  but  they  could  waive  the  manner  of 
provhig  the  same.  This  is  shown  by  other 
decisions  bearing  on  the  questlMi. 

In  Strlcklin  v.  Galloway,  90  Ark.  56.  137 
S.  W.  804,  there  was  an  insufficiency  of  the 
affidavit  of  aiq>eal  from  the  probate  court 
to  the  circuit  court,  and  tbe  court  htid  that 
this  was  waived  by  the  parties  appearing  In 
the  circuit  court  and  taking  substantive  steps 
in  the  case. 

Again,  in  HufTman  v.  Sudbury,  117  Ark. 
628,  174  S.  W.  1149,  the  court  held  that  It  la 
not  essential  to  tbe  exercise  of  jurisdiction 
by  tbe  circuit  court  that  tbe  affidavit  for  ap- 
peal filed  in  the  probate  court  should  appear 
in  the  record,  but  that  the  fact  that  It  was 
so  filed  might  be  established  by  other  evi- 
dence. So,  too.  In  Spybuck  Di^inage  IMst 
No.  1  V.  St  Francis  County,  US  Arlc  501, 
172  S.  W.  893,  where  the  statute  required 
tbe  county  court  to  grant  the  appeal  upon 
an  affidavit  filed  in  the  manner  provided  by 
the  statute,  the  court  held  that  it  was  not 
necessary  that  tbe  record  of  tbe  county  court 
iriiould  show  that  tbe  affidavit  for  appeal  liad 
been  filed,  but  that  this  fact  might  be  shown 
by  other  proof  tliat  the  affidavit  for  appeal 
was  filed  with  the  proper  officer,  and  that 
yrh&i  such  proof  was  made  the  jurisdiction 
<rt  tbe  drcuit  court  attached. 

In  tbe  application  of  this  rule  to  l^e  In- 
stant case,  It  may  be  said  that  the  record 
contains  affirmative  testimony  from  which 
the  circuit  court  might  have  legally  inferred 
that  tbe  probate  court  granted  an  appeal 
to  tbe  clrcnlt  court,  and  appellants  will  be 
deemed  to  have  waived  the  proof  of  that 
fact  by  the  entry  of  the  order  granting  the 
appeal  on  tbe  records  of  the  probate  court, 
because  they  did  not  move  to  dismiss  tbe 
appeal  in  the  circuit  court  on  the  grotuid  thai 
the  jurisdictional  facts  were  not  shown  by 
tbe  best  evidence.  Therefore  it  cannot  be 
said  that  the  appeal  was  not  granted  by  the 
probate  court,  and  that  on  this  account  the 
circuit  oonrt  acquired  no  jartsdlcUtm  In  the 
case. 

[2]  On  the  merits  of  tbe  case  it  is  earnest- 
ly Insisted  that  the  findings  of  fact  made  by 
the  circuit  ccmrt  are  not  supported  by  the 
evidence.  Tbe  court  fotmd  that  Alsie  Thom- 
as was  the  widow  of  Jas.  Thomas,  deceased, 
and  as  such  was  entitled  to  dower  In  his 
estate.  Appellants  introduced  testimony 
tending  to  show  that  Jas.  Thomas  and  Alsie 
Thomas  bad  never  been  legally  married,  and 
that  they  lived  together  in  a  state  of  concu- 
Mnage.  We  need  not  set  out  this  evldrace  In 
detail,  because  the  case  was  tried  before  the 
court  sitting  as  a  jury,  and  tbe  circuit  court 
made  a  general  finding  of  fftct  In  favor  of 
app^te&  It  has  been  nnlformly  and  repeat- 
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<dl7  t2iat  tbe  findings  of  fact  made  by 
ft  drcalt  court  are  as  concluslTe  as  the  Ter* 
diet  of  a  jury,  and  will  not  be  disturbed  oo 
ai^ieal  unless  the  evidence  is  legally  Insuffl- 
ci^t  to  snpporC  them.  Huffman  v.  Sudbary, 
117  Ark.  628,  174  S.  W.  1149;  Gay  Oil  Co.  v. 
AMns,  100  Ark.  552,  140  S.  W.  739;  Ft  Smith 
ft  Van  Buren  Bridge  Dlst  v.  Scott,  111  Ark. 
449,  183  S.  W.  1137;  Cady  v.  Pack,  135  Ark. 
445,  205  S.  W.  819 ;  Matthews  v.  Clay  Coun- 
ty, 125  Art.  136,  188  S.  W.  564. 

[I,  4]  This  brings  us  to  a  consideration  of 
whether  the  evidence  adduced  by  appellee 
was  legally  sufficient  to  sustain  the  Ju.dg- 
ment  Appellee  was  a  witness  for  herself. 
According  to  her  testimony,  Jas.  Thomas 
died  on  January  9,  1920,  at  bis  home  in  Ash- 
ley county,  Ark,,  and  they  had  lived  there 
as  husband  and  wife  for  about  8  years  before 
he  died.  Jas.  Thomas  and  Aisle  Thomas 
were  married  at  Ft.  Smith,  Ark.,  on  the  6th 
or  7th  of  April,  1910,  and  lived  together  as 
husband  and  wife  until  Jas.  Tbomns  died. 
Appellee  lived  in  tbe  same  honse  with  Jas. 
Thomas  about  six  years  before  1910,  and 
cooked  for  him.  She  did  not  stay  in  the 
same  room  with  Jas.  Thomas,  but  slept  in 
another  room  with  Oausey  Drew  and  bis 
wife.  Jas.  Thomas  asked  her  to  marry  him, 
bnt  put  off  their  marriage.  Finally  ^e  told 
him  she  was  going  to  leave  and  go  to  Ft 
Smith  to  live  because  he  had  not  married 
her  as  be  bad  agreed  to  do.  A  few  weeks 
after  she  went  to  Ft.  Smith,  Jas.  Thomas 
wrote  hiec  and  asked  her  If  sbe  would  marry 
him  if  he  would  come  to  Ft.  Smith  for  that 
porpose.  She  answered  that  she  would.  He 
then  wrote  her  to  meet  him  at  the  train  at 
Ft  Smith  on  a  certain  day.  On  that  day  she 
did  meet  him,  and  he  bad  a  marriage  license 
that  was  issued  by  the  clerk  of  Ashl^  coun- 
ty, and  as  they  walked  along  the  street  from 
the  train  they  met  an  old  negro  preacher 
named  Mooney,  who  used  to  live  in  Ashley 
county,  and  Jas.  Thomas  procured  him  to 
marry  them.  Jae,  Thomas  turned  over  the 
marriage  license  to  the  old  preacher,  and 
they  never  saw  it  afterwards.  The  marriage 
license  was  never  -returned  to  the  clerk  by 
the  pfeacber,  as  provided  by  the  statute. 

Two  physicians  who  practiced  medicine 
in  Ashley  county  near  where  Jas.  Thomas 
Ured  after  be  brought  Aisle  back  from  Ft 
Smith,. testified  that  Jas.  Thomas  told  them 
that  Alsie  was  his  wife,  and  always  spoke 
to  and  of  her  as  his  wife.  One  of  the  physl- 
dans  testified  that  he  did  their  practice  fw 
four  years,  and  during  all  of  this  time  Jas. 
Thomas  conducted  himself  towards  Aisle 
as  his  wife,  and  treated  her  as  such.  A 
salesman  in  the  store  where  they  traded 
stated  that  Jas.  Thomas  always  spoke  of  and 
treated  Alsie  as  his  wlfa  Several  other  wit- 
nesses testlfled  that  they  lived  ;iear  to  Jas. 
Thomas  several  years  before  he  died,  and 
that  be  always  spcdce  of  Aisle  as  bis  wife, 
and  treated  ha  aa  aucb.  Aoeotdlng  to  com- 


mon repute  in  the  neighborhood  tbey  were 
regarded  as  husband  and  wife. 

It  was  shown  on  tbe  part  of  aj^llaats  Uiat 
the  old  colored  preacher  whom  Alsie  testtfled 
as  having  performed  the  marriage  ceremony 
between  Jas.  Thomas  and  herself  In  1910 
had  died  in  Ashley  county  before  that  time. 
For  this  reason  it  is  Insisted  that  her  testi- 
mony is  not  entitled  lo  any  probative  force. 
We  cannot  agree  with  counsel  in  this  con- 
tention. This  was  a  matter  which  affected 
her  credibllll^  as  a  witess  <mly.  It  dlmloisb- 
ed  the  weight  of  ber  testimony,  but  did  not 
destroy  It 

The  law  in  this  state  Is  that  marriage  may 
be  proved  In  civil  cases  by  reputation,  the 
declarations  and  conduct  of  the  parties,  and 
other  circumstances  usually  accompanying 
that  relation.  Declarations  of  the  parties 
are  evidence  tending  to  establish  marriage. 
Kelly's  Heh-s  v.  McOuire,  15  Ark.  S66 ;  Jones 
V.  Jones.  28  Ark.  19;  Greenleaf  on  Evi- 
dence (leth  Ed.)  vol.  2,  f  462;  Wlgmore  on 
Evidence,  vol.  1,  par.  268,  a!nd  volume  8, 
pars.  2082,  2083. 

In  the  light  of  these  authorities  it  may  be 
said  that  the  testimony  of  appellee  to  tbe 
effect  that  she  and  Jas.  Thomas  were  mar- 
ried In  Ft  Smith  in  1910,  under  a  lioeuse  he 
had  procured  in  Ashley  connty.  Is  testimony 
of  a  fact  which,  if  true,  established  a  cere- 
monial or  legal  marriage  between  them.  Her 
testimony  Is  not  over cp me  because  the  mar- 
riage license  was  not  returned  by  the  preach- 
er, as  required  by  tbe  statute.  Proof  that 
tbey  procured  a  license  as  required  by  the 
statute,  and  were  married  by  a  minister  of 
the  Gospel,  showed  a  legal  marriage,  and  the 
return  of  the  minister  of  that  fact  on  the 
marriage  license  was  only  evidence  that  the 
marriage  had  been  i>erformed  by  him,  but 
did  not  of  itself  constitute  tbe  marriage.  It 
may  he  that  appellee  was  mistaken  in  the 
preacher  who  married  them,  but  this  did  not 
overcome  her  testimony  to  the  effect  that 
they  were  married  by  a  minister  of  the  Gos- 
pel, after  Jas.  Thomas  had  procured  a  U* 
cense  therefor  as  provided  by  the  statute. 
Her  testimony  is  corroborated  by  that  of 
several  witnesses  to  the  effect  that  Jaa. 
Thomas  ever  afterwards  referred  to  app^< 
lee  as  his  wife,  and  treated  and  c(mducted 
himself  towards  her  as  such.  The  testimony 
of  appellee  and  the  other  witnesses  was  testi- 
mony of  a  substantive  character,  and  legally 
sufficient  to  support  the  findings  of  the  cir- 
cnLt  court  to  the  effect  Ibat  appellee  was  the 
widow  of  Jas.  Thomas,  deceased,  and  as  sncb 
entitled  to  dower  in  his  estate. 

[t]  It  is  aisp  Insisted  that  tbe  Judgment 
should  he  reversed  because  the  drcnlt  court 
found  that  certain  of  the  personal  property 
was  the  individual  property  of  appellee,  and 
rendered  ;^dgment  In  her  favor  for  It  It  Is 
contended  that  the  drcnlt  court  acquired 
only  such  Jurisdlctloa  on  appeal  as  tbe  pro- 
bate court  bad  In  the  origbial  jvoceedlng. 


Digitized  by  Google 


812 


233  SOUTHWESTERN  BBPORTBB 


(Arte 


and  that  tbe  probate  court  hud  no  JnrlBdle- 
tlon  in  a  contflBt  between  tbe  administrator 
and  othetis  met  tropexty  rlsJite. 

It  ifl  tree  tbat  tbe  Jnrildletloii  at  the  pro* 
bate  court  is  confined  to  Hie  admlnlstratifm 
of  the  estate  of  the  decedent  The  probate 
court  had  lurisdlctifm  to  appoint  i^dlee 
«8  adniinlstratrtx  of  tbe  estate  at  Jas.  Thom- 
as, deceased,  and  to  allot  ber  dower  in  his 
estate  as  his  widow.  According  to  tbe  evi- 
dence adduced  by  her,  she  and  her  husband 
lived  on  a  tann  In  .^Oiley  oonnty.  Ark,  and 
he  had  accumulated  considerable  personal 
property,  whidi  was  k^t  on  the  farm.  Oer- 
tain  articles  of  this  property,  however,  be- 
longed to  ber,  and  tbe  court  gave  it  to  her. 
In  order  to  propwly  administa  the  estate 
of  Jas.  l^mas^  deceased,  and  to  allot  dow- 
er, to  bis  widow.  It  was  necessary  for  the 
court  to  determine  irtiat  inoparty  btionged 
to  tbe  estate,  and  the  question  of  tbe  title 
to  certain  alrtteles  arose  as  a  necessary  In- 
cident to  tbe  detormiimtlim  of  the  main  mmt- 
ter  before  tbe  court  In  such  case  tbe  pro- 
bate court  can  determine  the  question  of  title 
to  tbe  pn^nrty,  tm  Hifs  is  neoessary  in  prop- 
erly administering  tbe  estate  and  Plotting 
the  property  to  those  utitled  to  it  as  dlstrUn 
ntees  under  the  atatote.  King  v.  Stevws, 
148  Ark.  448.  22S  S.  W.  666. 

It  follows  tliat  the  Judgmoit  must  be  af* 
Urmed. 


DUPREE  V.  SMITH.    (No.  r43.) 
(Supreme  Conrt  of  Arkansas.    Oct.  3,  1921.) 

1.  EjMtmeat  «c»30— Msat  be  revived  afalNSt 
heira. 

lijjectment  mast,  on  death  of  defeadairt,  be 
revived,  if  at  all,  against  her  heirs  and  per- 
sons dalming  under  them,  and  cannot  be  re- 
vived, even  as  to  recovery  of  damages  for  de- 
tention, against  deceased's  administrator  alone; 
snch  right  of  recovery  being  dependent  on  title 
to  the  land  being  adjudged  to  plaintiff,  xvhich 
cannot  be  done  without  tbe  heirs  before  the 
court,  there  being  no  severable  cause  of  actioa 
ae  to  Buch  recovery. 

2.  Ejectment  ^30  —  Limitation  for  revival 
withont  consent  mandatory. 

Crawford  &  Moses'  Dig.  g  1065,  providing 
that  an  order  to  revive  against  the  represen- 
tatives or  successor  of  defendant  shall  not  be 
made  without  their  consent,  unless  in  a  year 
from  tbe  time  it  could  have  been  first  made,  is 
mandatory,  so  tbat,  tbe  time  having  elapsed, 
aud  the  heirs  of  the  deceased  defendant  in 
ejectment  not  consenting,  there  can  be  no  reviv- 
al, even  against  the  consenting  administrator, 
there  being  oo  severable  cause  of  action  against 
him. 

Appeal  from  Chlcdt  Chancery  Court;  Joe 
Hartis,  Special  Chancellor. 


Action  1^  James  Smith  against  B.  F.  Dn- 
pree  and  another.  On  tb»  death  of  defioid- 
ant,  H.  Af .  H.  Dupree,  there  was  twriral  in 
the  name  ber  admialstrator,  B.  F.  Dupree, 
and  tnm  a  Judgment  against  bin  be  ap- 
peals.  Reversed  and  remanded,  with  direc- 
tions. 

John  Baxter  and  D.  Dudley  Crenshaw, 
both  of  Dermott,  for  appellant 

Buckner  &  Golden,  of  Dermott,  for  app^- 
lee. 

HCHPHRBTS,  J.  Suit  in  ejectment  was 
brongbt,  on  tbe  Sth  day  of  January,  1918,  by 
app^Iee  a^Unat  M.  M.  H.  Dupree  and  B.  F. 
Dupree^  iier  husband,  in.  the  Chioot  cinniit 
court,  to  recover  tbe  possession  of  lot  15,  In 
blo^  4,  Holland's  additlnt  to  tbe  town  of 
Dermott,  Ark.,  and  for  «S00  damages  for  the 
detention  of  same,  alleging  ownership  thereof 
under  deed  from  them  of  date  March  16, 
1012. 

The  Duprees  filed  answer,  admitting  tbe 
encutlaa  of  the  deed  and  denying  damages 
for  tbe  use  of  same^  but  alleging  in  a  cross- 
eompbiint  that  the  said  M.  M.  H.  Dnpreev  be- 
ing tbe  owner  of  both  lots  14  and  Uf,  In  blodc 
4,  of  said  addlttoa,  sold  appellee  lot  14,  and 
intoaded  to  convey  liim  aaid  lot,  but,  tbroui^ 
a  mutual  mistake,  lot  16,  instead  of  14,  was 
dflserlbod  In  said  deed;  tliat  a  ahort  time 
thereafter  they  erected  a  reeidexice  and  other 
ImprovemeatB  upon  said  lot  IB,  of  the  value 
of  1600,  and  have  retained  tbe  cootlnaoas 
possession  of  said  lot  The  prayer  of  the 
cro8»«omplalttt  was  for  a  reformation  of  tbe 
deed,  so  as  to  describe  lot  14,  instead  of  lot 
IS,  and  for  a  transfer  of  the  cause  to  tbe 
diancery  court  ct  aald  comity.  The  motion 
embodied  in  tbe  complaint  to  tranBfer  the 
cause  to  equity  was  sustained,  and  the  cause 
was  transferred  to  the  chancery  court,  pur- 
suant to  an  order  of  the  drcult  court  Dur- 
ing the  pendency  of  the  suit  in  the  chancery 
court,  M.  M.  H.  Dupree  died,  on  the  20th  day 
of  April,  19J9,  leaving  as  her  only  heirs  her 
two  sons,  J.  M.  Holland  and  S.  L.  Holland, 
and  two  grandchildren,  Lndle  Dnpre^  and 
Dorrls  Freeman.  John  Baxter  afterwards 
purchased  the  interest  of  S.  L  Holland  In 
said  lots. 

The  suit  remained  upon  the  chancery  dod£- 
et  after  the  death  of  M.  M.  H.  Dupree,  with- 
out any  steps  being  taken,  until  April  4, 1921. 
On  that  date  the  surviving  heirs  and  John 
Baxter  appeared  for  tbe  sole  purpose  of  Sling 
a  motion  to  dismiss  the  cause  of  action,  be- 
cause barred  by  the  stetute  of  limitations, 
which  was  pleaded,  requiring  that  causes  be 
revived  after  tbe  death  of  a  plaintiff  or  de- 
fendant In  a  real  property  action  within 
one  year  from  the  time  the  order  of  revivor 
might  have  'first  been  made.  On  tbe  same 
date  appellee  suggested  the  death  of  M.  M. 
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H.  Dnpree,  and  prayed  for  a  revlTor  of  the 
came  In  the  name  of  B.  P.  Dupree,  ber  ad- 
mtnistrator,  i^  bad  been  aii|>olnted  as  ad- 
mitttatrator  of  ber  estate  on  May  8,  1919. 
Thereupon  B.  F.  Dnpree,  as  administrator, 
entered  his  appearance  and  consented  that 
the  case  be  revived'  In  his  name  as  such  ad- 
ministrator. 

Upon  hearing  of  the  motions,  tbe  oonrt  re- 
Tlved  tbe  cause  against  B.  F.  Dupree,  as  ad- 
ministrator of  tbe  estate  of  M.  H.  H.  Dniwee, 
but  dlonlssed  the  motion  of  the  belra  of  U. 
U.  H.  Dnpree  and  John  Baxter  for  the  want 
of  equity,  from  tbe  dismissal  of  which  motion 
tbe  hein  and  John  Baxter  prosecuted  an  ap- 
peal to  fUs  conrt  Immediately  tb«eafter 
tbe  oourt  proceeded  to  bear  the  cause  upon 
the  mrlgbial  pleadings  and  eihlblts,  and  tbit 
depositions  of  James  Smith  and  B.  F.  Dupree^ 
which  lesnlted  in  a  decree  establlsfaing  the 
ownership  ct  said  lot  15  In  appellee^  and  a 
Judgment  of  1190  for  damages  by  way  of 
raital  against  B.  F.  Dupree,  as  administrator 
of  13ie  estate  of  M.  M.  H.  Dupree,  fn»n  which 
decree  B.  F.  Diqiree,  as  administrator,  has 
prosecuted  an  appeal  to  this  court 

[t,  2]  The  effect  of  dismissing  the  moUon 
of  the  heirs  of  M.  U.  H.  Dupree  and  John 
Baxter,  and  of  revlvtng  the  oiuse  In  the 
name  of  B.  F.  Dupree,  aa  administrator  of 
the  estate  of  M.  11.  H.  Dnpree,  tmly,  was  to 
exclude  the  heirs  and  John  Baxter  from 
participation  In  the  cause  of  actlm.  In  otb- 
er  words.  It  was  a  ruling  on  tbe  part  of  tbe 
court  that  tbe  hetn  of  M.  M.  H.  Dupree,  de- 
ceased, ven  not  necessary  parties  to  the  ad- 
judication of  the  title  to  tbe  land  of  which 
she  died  possessed  and  to  which  she  claimed 
tide.  Tbe  heirs  and  tbe  parties  claiming 
through  them  were  necessary  parties  to  the 
c<mtroTer^,  because  the  relief  sought  af- 
fected the  title  to  said  real  estate.  Cbowning 
V.  Stanfleld,  48  Ark.  87,  4  S.  W.  276;  Ex  parte 
Gilbert,  93  Ark,  307,  124  8.  W.  762;  Mayers 
T.  Lark,  113  Ark.  207,  168  S.  W.  1093,  Ann. 
Cas.  191SG,  1094.  It  was  said  by  this  court 
in  Mayers  r.  Lark,  supra,  ^t  (quoting  syl- 
labus 1): 

"In  an  action  iDTOlving  the  title  to  land,  the 
cause  shoald  be  revlTed,  after  the  death  of  one 
of  the  litigants,  in  the  name  of  hia  heirs." 

The  court  proceeded  to  a  hearing  of  this 
cause  without  reviving  it  against  the  heirs 
of  H.  M.  HI  Dupree,  or  treating  thnn  as  prop* 
er  or  necessary  parties.  The  cause  could 
bare  been  revived  against  the  heirs,  upon 
proper  notice,  tbe  flrat  day  court  was  in 
session  after  the  death  of  M.  M.  H.  Dnpree, 
and  the  cause  could  not  have  been  revived 
,  against  them  without  their  consent  aft«-  the 
expiration  of  one  year  from  the  time  the 
order  of  the  revivor  might  have  flrat  lieai 
made.  Section  lUfSS,  Crawford  ft  Mosea^  Di- 
gest, nils  section  of  the  statute  Is  manda- 
toty  in  nature.  Anglln  r.  Cravens,  76  Ark. 
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122,  88  S.  W.  838.  Almost  two  years  bad  ex- 
pired after  the  death  of  M.  M.  H.  Dupree, 
and  after  the  appolntm^t  of  an  administra- 
tor for  her  estate,  before  an  attempt  to  re- 
vive tbe  cause  was  made,  and  at  that  time  a 
revivor  aE^dnst  tbe  administrator  only  was 
sought ;  no  revivor  having  at  any  time  been 
sought  against  tbe  btira  Tbe  rl^t  to  revive 
against  tbe  administrator  was  contingent  up- 
on tibe  right  to  revive  against  tbe  belrs,  for 
tba  reason  that  tbe  cause  of  actltm  involved 
the  title  to  rei4  estate  and  the  right  to  re- 
cover Tenta  against  the  estate  of  M.  M.  H. 
Dnpree,  deceased,  was  dependent  upon  the 
title  of  the  real  estate  being  adjudged  to 
appellee,  which  could  not  be  done  without  tbe 
necessary  parties  before  the  court  Tbe 
causes  of  action  were  not  severable,  so  that 
aiq)dlee  might  nvlve  and  prosecute  bis  suit 
for  .rents  against  the  administrator  of  the 
estate  <tf  M.  M.  H.  Dupree.  The  ccmsent, 
therefore,  of  the  administrator  to  a  revivor, 
availed  apptflee  nothing. '  Tbe  court  ored  In 
overruling  the  motion  of  the  heirs  of  U.  M. 
H.  Diqiree  and  J<^  Baxter  to  dismiss  tbe 
proceedings.  The  court  should  have  stricken 
tbe  cause  from  the  docket  upon  tbe  motion. 
Section  1067,  Crawfhrd  A  Hoses*  Digest  ' 

For  the  error  Indicated,  the  judgmrat  Is 
reiersed,  and  the  cauae  remanded,  with  di- 
rections to  strike  the  cause  from,  the  docket 
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(Supreme  Oourt  of  Arkansas.  Oct  3,  1921.) 

1.  Carriers  «=b320(6)— Evidesce  ef  aeglloence 
Is  permftttNB  passenger  to  asa  -vlolest  lan- 
gsaoe  baU  safflctent  to  to  to  Jury. 

Evideoce  that  defendant  carrier's  agents 
negligently  pertnitted  and  participated  in  a 
cUspute  in  which  a  passenger  used  violent  pro- 
fane, and  threatening  language  in  presence  of 
plaintiff,  another  passenger,  causing  fright, 
resulting  In  a  miscarriage,  held  sufficient  to  go 
to  the  Jnry. 

2.  Appeal  ant  smr  «s»t047(3)— Refusal  to 
strike  avidaaee  held  hanstess. 

Where  defendant's  counsel  did  not  demur 
to  the  complaint,  hot  sfter  crom-examining 
plaintiff  moved  to  strike  out  ber  evidence 
showing  thlit  defendant's  agents  permitted  a 
passenger  to  use  violent  language  in  her  pres- 
ence, causing  fri^t  and  a  miscarriage,  because 
not  alleged  to  have  been  negligently  permitted, 
a  refusal  to  strike  out  tbe  testimony  held  not 
prejudicial  where  defendant  was  not  Burprised. 

3.  Plaadlag  «sa428(3)— Waat  of  formal  aver, 
siest  of  negllgeaoa  shoald  be  qsestloaed  by 
BMtion  to  stake  more  deflnltib  aait  not  by 

notion  to  strike  testimony. 
In  an  action  against  a  railroad  company 
for  permitting  a  passenger  to  use  violent  and 
threatening  language  in  the  presence  of  plain- 
tiff, causing  fright  resnltliv  in  a  miscarriage, 
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the  fnilare  of  tbe  complaint  to  formally  alle^ 
negligence  amounted  only  to  imperfecUy  stat- 
ing the  cauBe  of  action,  and  sboold  have  been 
attacked  by  a  motion  to  make  moro  definite 
and  certain,  tastead  of  by  motion  to  strike  tes- 
timony. 

4.  Appeal  and  error  «=>232 (3)— Objection  to 
initraetloa  must  lnv»  been  spedfleally  nada 
li  lower  oourt. 

In  an  action  agaioat  a  carrier  for  permit- 
ting violent  language,  causing  a  pasaenger  to 

become  frightened  and  to  suffer  a  miscarriage, 
where  an  instruction  was'  objected  to  because 
tbe  evidence  was  insufficient  to  justify  sub- 
mission  of  the  issue,  and  that  there  was  no  al- 
legation of  failure  to  properly  protect  plain- 
tiff, the  objection  that  it  did  not  properly  sub- 
mit negligence  of  defendant's  agents  in  their 
conduct  towards  the  disorderly  paaaenger,  not 
specifically  made  at  the  trial,  cannot  be  heard 
on  appeal. 

Appeal  fnnn  Circuit  Court,  P<ak  County; 
Jaa.  S.  Steel,  Jndse. 

Acthm  hy  Lena  McDonald  aEalnst  John 
Barton  Pajne,  as  Agent  for  Bailroads. 
From  judgment  for  plaintiff,  dtfendant  ap- 
peote.  Affirmed. 

Jas.  B.  llcDoiumt^,  at  Ft  Smith,  fur  ap- 
pellant 

Norwood  &  Alley,  of  Mena,  for  appellee. 

Mcculloch,  C.  J.  Appellee  smed  tbe  ap- 
pellant, John  Barton  Payne,  as  designated 
ngent  of  the  Kansas  City  Southern  Railway 
Company,  in  the  circuit  court  of  Polk  coun- 
ty, to  recover  for  injuries  alleged  to  have 
been  received  while  she  waa  a  pasaenger  on 
a  train  operated  on  said  railroad.  The  basis 
of  appellee's  claim  is  that  there  was  a  quar- 
rel or  cMitix>ver8y  In  her  presence  between 
the  train  audltora  and  a  passenger,  whitii 
became  so  violent  that  it  ex<ited  and  fright- 
ened her,  and  that  she  became  seriously 
lU,  and,  being  pregnant,  a  miscarriage  sub- 
sequehtly  resulted,  as  well  as  ill  health  In 
other  respects.  The  answer  of  appellant  con- 
tained appropriate  denials  of  all  the  charges 
contained  In  the  complaint.  On  a  trial  of 
the  issues  before  a  Jury  there  was  a  ver- 
dict in  appellee's  favor, -assessing  damages 
in  the  sum  of  $500. 

One  of  the  coutentlons  made  for  reversal  of 
the  judgment  Is  that  the  evidence  Is  not  suffi- 
cient to  sustain  the  verdict.  Appellee  took 
passage  on  a  train  at  Texarkana  en  route 
to  Grannis,  a  atatlou  In  Polk  county.  She 
had  her  four  children  with  her,  ranging  In 
age  from  5  to  11  years,  and  two  of  her  chil- 
dren were  placed  in  a  seat  across  tbe  aisle 
from  her,  and  tS»  other  two  occnpiM  the 
seat  with  her.  There  were  two  teain  audi- 
tors, Patterson  and  Whitehead,  the  latter 
being  a  new  and  inexperienced  man  and 
the  former  being  on  duty  mferely  for  the  pur-, 
pose  of  "breaking  in"  the  new  man. 

There  was  a  atop  In  the  yarda  at  De 


Queen  for  the  purpose  of  setting  In  a  new 
car  or  setting  one  out,  and  during  this  stop 
a  man  named  Wright,  who  was  an  employee 
of  the  railroad  In  some  capacity  not  shown 
in  the  record,  boarded  the  train  and  entered 
the  coach  occupied  by  appellee.  Wright  met 
the  two  auditors  in  the  aisle  immediately  in 
front  of  the  seat  occupied  by  appellee,  and 
presented  a  pass  which  was  fbond  to  have 
expired,  and  cm  the  refusal  ot  the  anditors 
to  honor  the  pass  Wright  drew  out  his  union 
card  and  presented  that  to  the  anditors, 
claiming  the  right  to  free  transportation  on 
the  faith  of  his  union  card.  The  anditors 
refused  to  permit  Wright  to  ride,  and  tbe 
latter  became  angry  and  used  tioisteroas 
language,  the  extent  of  which  is  oontrovert- 
ed  in  the  testimony.  Appellee  in  her  testi- 
mony relates  the  substance  of  the  occurrence; 
as  follows: 

"A.  Wen,  Wright  got  on  the  train  and  want- 
ed Patterson  to  recognise  fais  pass,  and  he 
told  bim  it  was  out  of  date,  and  he  conldn't 
ride  on  that,  and  Wright  cursed  bim,  and  he 
stood  tbere  and  let  bim  keep  on  cursing  him 
and  abusing  him,  and  used  very  foul  language, 
and  he  stood  there,  I  suppose,  15  or  20  min- 
utes, maybe  longer  than  that,  just  using  that 
talk  over  and  over  until  the  train  started  out 
and  he  taken  tbe  cash  fare  from  Wti^t  and 
let  hbn  ride  on  fbs  tnUn,  and  he  got  so  abnrivc 
until  Patterson  mads  an  attempt  to  dh  a  gvn 
right  betweui  m«  and  my  little  diiMren.** 

Other  parts,  of  apple's  examlnatioo  are 

as  follows: 

"Q.  Did  they  pass  any  licksT  A.  No,  rir. 
*  •  •  Q.  Just  state  what  they  did.  A. 
Well,  they  cursed,  and  just  kept  cursing  and 
cursing.  Q.  Who  did?  A.  Wright.  Q.  What' 
did  Patterson  do?  A.  He  just  stood  there 
and  listened  at  it.  Q.  Did  he  use  any  abuuve 
language?  A.  No;  I  don't  reckon  be  did.  Q. 
What  made  him  start  to  draw  hia  pistol?  A. 
He  just  told  him  to  hnah,  and  he  didn't  bosh, 
and  he  pat  his  hand  back  in  hia  pocket.  Q. 
What  did  you  do  then?  A.  I  don't  know  what 
I  did  do.  Q.  Was  be  close  to  you  svhen  he 
started  to  shoot?  A.  ^es,  sir;  right  at  my 
arm.  Q.  Did  he  make  any  effort  to  get  Wright 
to  leave  the  train?  A.  Be  just  told  bim  to  get 
off,  and  he  didn't  do  it,  and  he  jnst  kept  ataad- 
ing  tbere  listening  at  bim." 

On  cross-examination  of  appellee,  the  fol- 
lowing occurred: 

"Q.  Wright  was  the  man  that  did  the  swear- 
ing and  cursing?  A.  Yes,  sir.  Q.  You  didn't 
hcffr  either  of  the  other  two  men  awear  or 
curse?  A.  No,  sir.  Q.  They  didn't  swear 
any  at  all?  A.  No,  wir;  they  didn't  awear. 
Q.  Hiey  didn't  use  any  language  of  any  kind 
in  the  way  of  insulting  langnage?  A.  Not  any 
profanity  of  any  kind;  Just  toM  bim  to  get  oB, 
that  he  didn't  want  to  fi^t  dogs."  ' 

Appellee  testified  further  concerning  her 
fright  and  excitement  and  illness^  which  im- 
mediately ensued  and  resulted  in  a  mlscar- 
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rlage.  The  two  andltara  weM  introdnced  as 
witnesses.  «ad  e«cb  tesHflea  tb&t  tbey  lued 
no  improper  langaage  nor  made  any  attempt 
to  draw  a  pistol,  and  that  tbey  were  not 
negligent  In  any  respect  The  substance  of 
their  testimony  Is  that  when  Wright  present- 
ed his  pass  and  nnion  card,  which  were  re- 
fused, he  became  obstreperoos  and  they 
called  the  conductor,  who  reqnlred  hhn  to 
pay  his  fare  in  money,  and  that  this  »ded 
the  controversy. 

[1]  We  are  of  the  opinion  that  the  evidence 
was  legally  sufficient  to  warrant  a  submis- 
sion of  the  issues  to  the  Jury.  Hines  t. 
Rice,  142  Ark.  150,  218  S.  W.  851.  The  evi- 
dence josttfled  a  finding  that  Wright  became 
obstreperous  and  used  violent,  Insulting, 
and  profime  language,  and  that  the  audl- 
tam.  Instead  of  qaeUine  the  disturbance  and 
taking  steps  to  have  blm  dected,  negUgailly 
permitted  the  passenger  to  continue  bis  con- 
duct for  an  unreasonable  length  of  time  and 
even  participated  In  It  by  making  a  move  as 
If  to  draw  a  plated  and  In  replying  to  the  in- 
vitation to  fight  by  uying  "th^  did  not  want 
to  :flght  dogs."  There  is  also  sufildent  evi- 
dence that  appellee's  Injoiles,  both  pbydcal 
and  mental,  resulted  from  the  fright,  which 
was  caused  by  her  critical  condition  of  preg- 
nancy. 

[2]  It  Is  next  contended  very  earnestly 
that  the  court  erred  in  refusing  to  exclude 
aXL  of  the  testimony  ct  appellee  whldi  relat- 
ed to  the  conduct  of  Wright,  the  contention 
being  that  the  allegations  the  complaint 
are  not  sofflcient  to  charge  negligence  of  .the 
train  auditors  in  ^Ilng  to  rq^ress  the  ob- 
str^terous  coudnct  of  Wri^^t  ot  cause  Us 
ejection .  from  the  train.  The  second  para- 
graph of  the  complaint;  wtucb  la  the  one 
setting  forth  the  acts  upon  wldcb  recovery  is 
sought,  reads  in  part,  as  follows: 

"Plaintiff  alleges  tlut  on  the  said  6th  day  of 
December,  1919,  she  was  a  passenger  on  one 
of  the  passenger  traios  of  defepdaut,  Ute  same, 
being  known  as  paBsenger  train  No.  2,  north- 
bound, and  had  with  her  two  little  children  of 
her  own*  and  that  as  the  train  ^as  leavm?  De 
Qaeen  the  aaditor,  whose  name  is  Patterson, 
began  taking  up  tickets,  and  approached  a  man 
named  Wri(tht  for  his  ticket,  and  the  said  audi- 
tor and  this  man  Wright  became  engaged  in 
a  dispute  and  almost  a  fight;  that  the;  cursed 
and  abused  each  other  in  the  presence  of  this 
plaintiff  and  in  the  aisle  in  the  coach  immedi- 
ately between'where  this  plaintiff  was  sitting 
and  her  two  little  children,  who  were  seated 
across  the  aisle  from  her,  and  in  this  difficulty 
the  auditor  attempted  to  draw  a  pistol  from 
his  pocket,  as  if  to  shoot  the  man  Wright,  and 
-the  act  of  the  auditor,  together  with  the  insult- 
ing and  abusive  language  used  by  the  partici- 
pants engaged  in  this  dispute,  so  unnerved 
and  excited  plaintiff  that  she  became  111  as  a 
result  thereof.  •  •  *." 

3^re  was  no  demnner  to  the  complaint, 
and  the  Question  of  the  ^ect  and  saSSUiieaey 
ot  the  complaint  wag  raised  for  ttie  first 
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time  after  the  axaminatton  of  app^ee  as  a 
witness  had  been  about  completed  and  a  mo- 
tion was  made  to  strike  out  all  the  testi- 
mony Tchtch  related  to  the  conduct  of  Wright. 

[S]  The  complaint  only  sets  fortb  the  facte 
upon  which  recovery  is  sought,  without  In- 
corporating a  formal  charge  of  negligence. 
If  it  }vas  thonght  tliat  the  complaint  was 
inaafllclent  an  objection  ought  to  have  been 
made  before  the  trial  commenced.  ThB  com- 
plaint stated  a  cause  of  action,  erea  If  im- 
perfectly eo.  and  If  objection  was  raised  It 
should  have  been,  to  make  more  deOnlte  and 
certain.  Appelant" s  counsel  cross^xamln- 
ed  the  app^ee  at  length  before  nMW»g  the 
motion  to  strike  out  the  testimony^  and  when 
the  motion  was  overruled:  there  was  no  claim 
of  surprise  on  acoonnt  of  the  omiaslQn  from 
the  omnplalnt  of  any  specific  charge  of  neg- 
ligence with  respect  to  the  faitere  cf  the 
auditors. to  stop  Wclghfa  Impnqwr  conduct 
The  ruling  of  the  court  was  tantamount  to 
treating  the  complaint  as  omoided  to .  con- 
form to  the  proof,  and,  since  appellant  was 
not  placed  at  a  disadvantage  by  snrprise, 
no  prejudice  resulted  from  the  ruling. 

[4J  The  court  c^ve  the  floUowlns  Inatmo- 
tion,  the  gXvtng  of  which  la  asalgned  as  error : 

"In  this  case.  If  yon  find  from  the  evidence 
that  plaintiff  was  a  passenger  on  the  train  of 
defendant  at  the  time  and  i^ace  allied,  with 
her  children  seated  across  the  aisle  of  the 
traio  from  her,  and  that  a  dispute  arose  be- 
tween the  auditor  of  defendant  and  another 
party  in  the  aisle,  and  near  plaintiff  and  her 
children,  and  that  abusive  or  profane  language 
was  used  In  the  dispute  or  difficulty,  and  that 
the  auditor  acted  as  though  be  was  going  to 
draw  a  pistil  and  fire  on  the  opposing  party, 
and  yon  find  Uiat  plaintiff  becann  excited  and 
scared  because  of  this  troulde,  and  the  acts 
and  dispute  of  the  participants  and  as  a  re- 
sult of  her  becoming  excited  and  scared,  if 
you  80  find  from  the  evidence  she  suffered  a 
miscarriage  and  experienced  pain  and  suffering 
and  injury  to  her  health,  and  you  so  find  from 
the  evidence,  you  will  find  for  plaintiff,  and  as- 
sess her  daipages  at  such  sum  as  you  believe 
from  the  evidence  she  haa  been  danaged.  not 
to  exceed  the  amoont  med  for,  provided  you 
find  the  ssme  was  caused  hr  the  negligent  sets 
of  defendant  or  its  smployees." 

The  grounds  of  objection  stated  to  the 
court  at  the  time  were  that  the  evidence 
was  insufficient  to  Justify  a  submission  of 
the  Issues  to  the  Jury,  and  that  there  was 
no  allegation  In  the  complaint  concerning  the 
negligence  of  the  auditors  in  failing  to  pro- 
tect the  appellee,  as  a  passenger,  from  the 
conduct  of  Wright  There  were  these  specif- 
ic objections  to  the  instruction,  but  there 
was  no  objection  mad6  on  the  ground  tliat 
the  InstrucUon  did  not  properly  submit  to 
the  Jury  the  question  of  negligence  of  the 
train  audltws  In  tbeir  conduct  towards  the 
obstrep««U8  passenger.  The  Instruction,  It 
must  be  conceded,  is  not  very  aptly  idirased, 
but  tba  concluding  portion  of  It  does  sub- 
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mlt  to  tbe  jury  tlie  qnestlmi  whether  or  not 
the  coaduct  of  the  train  auditors  constituted 
negligence.  If  the  lnatrncti.on  was  ambig- 
uous in  Its  terma  there  ooght  to  hare  been  a 
Bpedflc  objection  to  It.  It  is  too  late  now 
to  criticize  the  Instruction  on  account  of 
8mbl^t7  In  Its  language.  A  spedflc  ob- 
jection, therefore,  was  essential  In  order  to 
raise  the  objections  now  urged  against  it. 

The  same  may  be  said  with  reference  to 
tbe  objections  now  made  tliat  the  use  of  the 
words  "dispute  or  dlfflcnlty"  was  improper. 
If  those  words  were  Inappropriate  in  view 
of  tbe  testimony,  a  spedSc  objection 
to  have  been  made  to  their  use. 

There  are  other  assignments  of  error  to 
the  rulings  of  the  court  In  glTlng  and  refus- 
ing instructions,  but  we  are  of  tbe  opinion 
that  tbe  Issues  were  iwoperly  submitted, 
and  that  there  was  no  error  In  that  respect 
Mor  is  there  any  error  in  any  otlter  respect. 

Judgment  afflmied. 


INTERURBAN  RY.  CO.  «t  ■!.  V.  TRAINER 
•I  aL    <No.  183.) 

(Supreme  Court  of  Arkansas.   Oct  S,  1921.) 

1.  Dsath  «3»77— Testlne«y  of  value  ef  oUir* 
services  uaneotssary. 

In  an  action  for  death  of  a  chOd  too  young 
to  earn  anything,  the  TSlue  of  its  probable 
future  services  to  the  parent  during  minority 
may  be  determined  by  the  jury  without  the 
testimony  of  witnesses. 

2.  Death  ^)>68(2)— Lom  U   9Vmt  from 
oblWs  ieath  pressneC 

The  law  presumes  pecuniary  loss  to  a  par- 
ent from  the  death  of  an  infant  of  sound  body 
and  mind,  even  before  It  has  arrived  at  an  age 
to  actually  render  services  of  e  pecuniary  value, 
or  when  It  Is  still  so  young  that  tbe  value  of 
such  services  cannot  be  estimated  In  money. 

3.  Death  «=>87— EleMsata  ef  rfanagea  fer 
ehiitf's  tfeath  stated. 

In  determining  peeunlarj  value  of  the  serv- 
ices of  a  child  of  tender  age  to  its  parents  be- 
tween the  time  of  its  death  and  mnturitr,  the 
Jury  should  consider  the  position  in  life  of  both 
parents  and  child,  the  occnpatJon  of  parents, 
their  physical  condition,  their  drcumstsnces, 
and  also  th«  sex,  age.  physical  and  mental  con- 
dition of  the  child,  and  the  verdict  must  ac- 
cord with  what  reasonable  men,  In  viewing 
such  facts  and  drcnmstances,  would  decide. 

4.  Death  «s»87-«5,000  for  oM)d*s  dealh  held 
oxoesslve. 

Under  Crawford  ft  Moses'  Dig.  H  1074  and 
1075,  providing  that  an  action  for  wrongful  in- 
jury resulting  in  death  survives  to  personal 
representatives,  and  that  jury  may  give  such 
damages  as  they  shall  deem  just  compensa- 
tion. An  award  of  $5,000  for  tbe  death  of  an 
11  year  old  daughter  is  excessive,  and  will  be 
reduced  to  $2,000. 


5.  Death  «b3»87— PeMslary  ooMrlhMleas  hy 
ohlld  held  not  elsneat  ef  damages. 

Where  a  child  was  too  young  to  earn  any- 
thing, a  raoovery  in  an  action  for  its  death 
for  probable  future  pecuniary  oontrUmtifms  to 
the  parents  beyond  the  child's  mlnoritr  cannot 
be  conridered. 

6.  Death  «=>89->«aRtal  aagalsh  Mt  eleaMit 
of  damages. 

Under  the  statute  there  can  be  no  recovery 
for  death  as  a  solatium,  and  mental  anguish 
cannot  be  considered. 

Appeal  from  Circuit  Courts  Phillips 
County;  J.  M.  Jaduon,  Judge. 

Action  by  Joe  Trainer  and  another  against 
tbe  Interurban  Railway  Company  and  others. 
From  a  Judgment  for  plaintiffs^  the  named 
defendant  luveala.  Judgnwfe  modified  and 
affirmed. 

P.  R.  Andrews,  of  Helewi,  tor  qtpellant 
Fink  ft  Dhmlng  and  J.  G.  Bnrke^  all  of 
Belena,  for  appellees. 

WOOD,  J.  On  the  22d  of  Ifay,  1920,  Allne 
Trainer,  a  girl  11  years  of  age,  was  killed  by 
one  of  appellant's  cars.  Tbe  Jury  returned 
a  verdict  in  favor  of  the  appellee  In  the 
sum  of  $2,000  for  the  beneflt  of  the  estate 
and  in  the  sum  of  $5,000  for  the  beneQt  of  the 
appellee,  the  father  of  the  child 

The  liability  of  the  appellant  for  damages 
on  'account  of  tbe  death  of  the  child  la  con- 
ceded, and  tbe  only  question  for  our  decision 
is  whether  or  not  tbe  verdict  and  Judgment 
for  $5,000  In  favor  of  the  appellee,  and  for 
his  beneflt  as  father,  were  excessive.  The 
little  girl  was  a  healthy,  vigorous  child.  At 
tbe  time  she  was  injured  she  was  on  an  er- 
rand for  her  mother.  Her  father  testified 
that  she  was  "very  helpful,  kind,  and  obe- 
dient about  the  house."  He  .was  asked  to 
tell  the  jury  how  die  would  help  abont  the 
bouse,  and  said: 

"Well,  naturally  a  child  of  that  age  couldn't 
do  only  such  as  kitchen  work— such  as  sweep- 
ing, or  odd  things  about  the  house,  but  she  was 
always  ready  to  aid  her  mother;  in  fact,  she 
was  that  way  in  tbe  whole  neighborhood.  She 
was  exceptional,  I  think,  In  manners  and  be- 
havior at  home  and  to  the  teachers." 

The  case  of  L.  R.  &  Ft  Smith  Ry.  Co.  v. 
Barker  and  Wife,  33  Ark.  350,  84  Am.  Rep. 
44,  is  the  leading  case  in  this  state  upon  the 
question  under  consideration.  In  that  case 
the  mother,  who  was  a  poor  widow,  and 
k^t  a  boarding  bouse  for  a  living,  sought 
to  recover  damages  against  tbe  railway  com- 
pany for  the  killing  of  her  only  child,  who 
was  five  years  old  at  tbe  time  he  was  killed. 
He  was  an  Intelligent,  healthy,  and  promising 
lad.  Judgment  was  rendered  In  her  fa- 
vor In  the  sum  of  $4,600.  In  that  case. 
Cblef  Justice  English,  speaking  for  the  court, 
among  other  things,  anid: 


^ssFer  otlisr  csbw      sama  topic  and  KSY-NUMBBR  In  all  Xejr-Numbmd  Dtxests  and  lodaus 
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TRm  duBMfw  are  not  to  be  sirui  u  &  solati- 
am,  bat  most  be  (ouoded  ob  pecuni&ry  loM,  ac- 
tual, or  expected;  and  mere  injury  to  feelinsB 
cannot  be  considered.  *  *  *  Nor  does  oar 
statute  limit  tbe  amount  of  the  recovery,  as 
the  itatates  of  acme  of  the  states  do;  but  ju- 
ries are  not  warranted  in  finding  verdicts  fbr 
sums  dtsproportionste  to.  or  In  excess  of,  the 
probable  pecuniary  loss  of  the  parent,  occa- 
sioned by  the  death  of  a  child.  BeasonaUe 
damages  only,  in  view  of  all  of  the  circum- 
stancea  in  evidence,  should  be  awarded." 

In  amdudiiiff  tlie  dlscnsshm  cm  the  lame 
u  to  wbfltlier  the  judgment  was  tfcesalTe, 
the  court  said  : 

"We  are  satisfied  that  if  the  facts  of  the 
ease  were  submitted  to  100  Impartial  men,  of 
sound,  discriminating  judgment;  of  experience 
and  observation  in  tiia  rdsing  of  ehOdren, 
properly  instmcted  fn  the  law  as  to  the  meas- 
ure of  damages,  99,  if  not  all  of  them,  would 
say  that  the  damages  awarded  in  this  ease  for 
loss  of  probable  serviot  wer«  oxoessive,  and 
sncli  is  our  jadgment," 

^b6  judgment  in  Out  case  was  leraraed, 
because  it  was  exceeaive,  and  ttte  cause  was 
remanded  for  a  new  trlaL  On  tbe  second 
trial  the  jury  awarded  damages  In  the  sum 
of  ¥3,000.  From  tbls  sum  the  plaintifb  (ap- 
pellees) ToluntarHy  remitted  tbe  sum  of 
fl,235.  and  tbe  trial  court  allowed  the  ver- 
dict to  stand  for  92,266,  and  entered  Judg- 
ment for  tbat  sum,  and  tbU  court  afflrmed 
the  judgment,  stating: 

"It  is  not  probable  that  another  jury  would 
give  a  less  amount  There  must  be  an  end  to 
litigation  in  the  case." 

In  tbe  course  of  the  opinion  on  flie  last 
appeal.  Judge  Eng^b  said: 

"So  where  the  death  of  a  peratm  earning  or 
capable  of  earning  wages  or  doing  service  is  tbe 
subject  of  tbe  action,  what  be  was  earning  or 
capable  of  earning  et  tbe  time  of  his  death 
may  be  proved  by  witnesses,  as  the  basis  of 
forming  a  jndgment  of  probable  fatare  earnings. 
But  where  the  death  of  a  child,  incapable  of 
^qfmiay  anything,  or  nndering  service  of  any 
valpe,  at  the  time  of  its  death,  aa  in  tbis  case, 
is  the  subject  of  the  action,  the  value  of  the 
probaUe  future  services  to  its  parent,  during 
Its  l^nori^,  must  In  the  nature  of  things  be 
matter  of  conjecture,  *  *  *.  The  amount  of 
damages  to  be  recovered  is  not  limited  by  the 
statute,  and  could  not  be  under  the  constitu- 
tional provision  above  cited.  But  a  jury  is  oot 
left  without  restraint  in  the  matter  of  assess- 
ing damages  for  the  death  of  a  minor,  or  in  any 
other  case.  If  tbe  damages  assessed  are  so 
•normoos  im  to  shock  the  sense  of  justice,  and 
to  indicate  tbat  tbe  Terdict  is  the  result  of 
passion  or  prejudice,  the  trial  judge  may  set 
ft  aside,  and  if  he  refuse,  this  court,  on  appeal 
or  writ  of  error,  may  do  so."  Idttle  Rock,& 
Fort  Smith  By.  Go.  v.  Bsrlcer  and  Wife,  89 
Ark.  491. 

In  the  case  of  Railway  t.  Freonan,  S6 
Ark.  41,  we  held  (quoting  syllabus)  that — 

"The  measure  of  damages  to  a  parent  for 
kHUng  his  child  is  the  pecuniary  value  of  his 


serriees  during  minority,  and  the  cost  and  ex- 
pense incurred  by  the  parent  on  account  of  the 
injury,  less  the  reasonable  and  necessary  ex- 
pense of  raising  It;  the  value  to  be  such  as  is 
ordinary  with  children  in  like  condition  and 
station  in  Ufe,  without  regard  to  the  relation- 
ship between  them,  or  to  the  parent's  feelings 
or  the  child's  suffering." 

[1]  In  this  case  it  was  not  essential  to  re- 
covery that  the  value  of  the  services  of  tbe 
child  to  Its  parents  be  shown  by  any  affirma- 
tive evidence,  for,  as  was  said  by  this  court 
In  Bailway  t.  Barker,  supra: 

"Where  damages  are  (daimed  for  the  death 

oi  a  child  incapable  of  earning  anytidng,  or 
rendering  serrice  of  any  value,  tiie  value  of  its 
probable  future  services  to  the  parent  during 
its  minority  is  a  matter  of  conjecture,  and  may 
be  determined  by  the  jury  without  tbe  testi- 
mony of  witnesses." 

See,  also,  HInes  v.  Johnson,  14S  Ark.  692, 
at  page  602,  224  S.  W.  089. 

[t]  Since  parents  are  entitled  to  the  serv- 
ices of  their  minor  children  during  their 
minority,  the  law  presumes  that  a  parent 
has  incurred  or  suffered  pecuniary  loss  and 
damage  in  the  death  of  an  Infant  of  sound 
body  and  mind  even  before  it  has  arrived  at 
the  age  to  actually  render  services  of  a  pecun- 
iary value,  or  when  it  Is  still  of  such  ten- 
der age  that  the  value  of  such  services  can- 
not be  estimated  In  money,  because  it  ao 
cords  with  the  general  observation  and  expe- 
rience of  mankind  in  civilized  society  that 
such  children,  before  they  reach  their  ma- 
jority, are  capable  of  rendering,  and  do  gen- 
erally render,  to  their  parents  services  that 
have  a  pecuniary  value. 

[8]  In  determining  what  the  pecuniary 
value  of  the  servlcea  of  a  child  of  tender 
age  would  be  to  Its  parents  between  the  time 
of  Its  death  and  the  age  of  maturity,  tbe 
jury  should  take  Into  consideration  tbe  posi- 
tion in  life  of  both  parents  and  child,  the 
occupation  of  the  parents,  their  physical  con- 
dition, their  drcumstances,  and  also  tbe 
sex,  age,  physical  and  mental  condition  of 
the  diild.  While  the  law  Is  liberal  in  allow- 
ing tbe  jurors  to  voice  their  ovra  opinions  and 
conclusions  as  to  the  pecuniary  value  of  the 
services,  without  any  specific  proof  or  opinion 
of  such  value  by  affirmative  evidence,  yet 
such  conclusion,  as  reflected  by  their  verdict, 
must  be  predicated  upon  the  facts  and  dr- 
cumstances as  above  detailed,  and  accord 
with  what  reasonable  men  In  viewing  such 
facts  and  clrcnmstances,  would  decide.  City 
of  Chicago  V.  Scholten,  75  111.  468. 

[4]  Learned  .counsel  for  appdiants  have 
rited  cases  where  verdicts  in  sums  greater 
than  In  tbe  present  case  have  been  upheld. 
We  have  examined  these  cases  and  find  that 
several  of  them  are  differentiated  by  the 
facts  from  the  case  at  bar,  while  In  some  of 
them  tbe  facts  are  similar.  But,  whatever 
may  be  the  rule  In  other  jurisdictions.  It  oc- 
curs to  us  that,  under  the  Interpretation  glv- 


Digitized  by  Google 


818 


235  SOUTHWESTERN  RBPCWTHB 


en  the  statate  (secUoaB  1074, 107S,  O.  &  M.  Di- 
gest) by  our  own  court  In  Hy.  v.  Barker,  and 
Ry.  V.  Freeman,  supra,  and  Ry.  v.  Davis,  65 
Ark  462,  18  S.  W.  628,  and  the  rule  declared 
In  those  eases  for  measuring  damages,  the 
verdict  and  Judgment  based  thereon  In  this 
case  must  be  pronounced  excessive.  The 
Jury  awarded  a  anm  equivalent  to  $714.28 
per  year,  $S9.52  per  month,  or  $1.98  per 
day,  during  the  entire  seven  years  of  her 
minority,  making  no  deduction  for  the  ex- 
penses that  her  parents  would  have  to  In- 
cur for  boarding,  clothing,  edncatlon,  loss 
of  time,  end  expense  of  probable  lllneas.  In 
other  words,  the  jury  assumed  that  the  child 
would  be  of  this  pecuniary  value  to  her  fa- 
ther every  day,  every  month,  and  every  year. 

[B]  In  the  mwiger  testimony  in  this  record 
It  appears  that  the  little  girl  could  do  only 
such  as  "kitchen  work,  sweeping,  or  odd 
things  abont  the  house."  She  had  not  reach- 
ed the  a^e  where  she  had  shown  herself  "abl^ 
and  willing  to  make  her  own  living,  and  to 
contribute  out  of  her  earnings  to  the  sup- 
port  of  her  parents."  Therefore  a  recovery 
for  probable  future  pecuniary  contributions 
to  them  beyond  her  minority  could  not  be 
taken  into  consideration.  In  the  cases  of 
Ry.  Co.  v.  Davis,  supra,  Memphis,  D.  &  G. 
H.  Co,  V.  Buckley,  99  Ark.  422,  138  S.  W. 
965,  and  St.  Ll,  I.  M.  &  S.  Ry.  Co.  v.  Jacks, 
105  Ark.  347,  151  S.  W.  706,  we  held  that 
the  Jury,  in  assessing  damages  to  the  father 
for  the  death  of  his  minor  son,  may  take 
into  consideration  the  parent's  expectation  of 
pecuniary  benefit  from  the  life  of  the  child 
beyond  minority.  The  reason  for  this  holding 
is  bottomed  expressly  upon  testimony  In  each 
of  the  cases  showing  that  the  minor  was 
able  and  willing  to  make  ids  own  living,  and 
"to  ocmtribute  out  of  bla  earnings  to  the 
mppoFt  of  bis  parents."  In  the  last  two 
cases  the  minors  were  contributing  all  their 
earnings — quite  sabatantlal  sums — to  th^r 
parents,  and  ei]>9cted  to  continue  to  support 
tbem  as  long  as  tbey  lived.  But  there  Is 
no  testimony  in  this  record  to  warrant  an 
tatgreaoe  that  there  vould  be  any  pecuniary 
benefit  to  the  parents  of  this  child  beyond  her 
minoxlty,  and  the  rule  as  announced  In  .Sy.  v. 
Barker  and  Wife  and  By.  v.  Freeman,  supra, 
must  govern.  The  little  girl  was  bright,  and 
"exc^loual  in  manners  and  behavior,"  and 
ber  injuries  were  horrible.  The  resultant 
conscious  suffering  for  the  few  hours  she 
lived  was  terrible  in  the  extreme.  For  this, 
as  stated,  her  estate  recovered  the  sum  of 
«2,U00. 

[I]  We  realize  that  It  Is  most  difficult  for 
Jurws  and  Judges,  in  rendering  verdicts  and 
Judfpnencs  In  such  cases,  to  shut  out  all 
ooiulderatltms  of  sympathy  for  the  natural 
affection  and  consequent  mental  anguish  of 
parents.  "Bi't  It  must  be  remembered  that 
at  the  comnu^v  law  the  death  of  a  human  be- 
ing was  not  tve  subject  of  clvU  action,  and 


that  under  our  statnte,  as  it  has  been  con- 
strued  by  this  court,  there  can  be  no  recovery 
as  a  "solatium,**  and  that  mental  anguish 
cannot  be  considered.  Therefore,  Jurors 
and  Judges  must  abjure  these  but  natural  and 
laudable  Impulses,  and  set  their  faces  like 
flint  toward  the  Constitation  and  laws  which 
tbey  are  sworn  to  administer,  that  they  may 
resist  and  overcome  tbe  natnral  fetfings  of 
sympathy  and  humanity  In  evny  normal 
breast  towards  the  distressed  and  sorrow- 
ing. Otherwise,  they  cannot  give  to  every 
litigant  defendant  in  socb  cases  that  which  Is 
due  him  under  the  law — Justice. 

Now  we  can  find  no  basis  in  reason  to  sus- 
tain the  Judgment  of  $5,000  as  a  compensa- 
tion to  the  appellee  for  the  strictly  pecuniary 
loss  to  him  in  the  death  of  his  child.  In 
the  ordinary  course  of  the  domestic  relation 
between  father  and  daughter,  It  occurs  to 
us  that  the  sum  of  $2Jt00  would  be  tbe  very 
bluest  amount  that  could  be  recovered  for 
his  pecuniary  loss  under  any  reasonable  view 
of  tbe  evidence  most  favorable  to  him.  This 
sum  would  meet  every  probable  or  possible 
contingency  that  could  arise  In  tbe  usual 
course  of  family  affairs  by  which  tbe  serv- 
ices of  this  child  would  have  been  enhanced 
to  her  parents  during  the  period  of  her  minor- 
ity. Of  course,  the  Jury  cannot  be  allowed 
to  speculate  on  the  value  of  services  that, 
in  the  ordinary  course  of  the  family  relation 
and  environment  would  be  improbable  or  im- 
possible for  the  minor  to  ever  render. 

The  Judgment,  therefore,  wlU  be  modified 
by  deducting  therefrom  the  sum  ot  ¥2,S00l 
As  thus  modified,  It  Is  affirmed. 


ARNOLD  V.  STATE.    (N«.  134.) 

(Supreme  Court  of  Arkansas.   Oct.  3,  ld21.) 

(.  Jsry  «3>90— RelatlossMp  of  Jarer  to  wit- 
sess  Is  trial  does  sot  per     dlsqaalify  biy. 

A  juror  who  stated  on  voir  dire  that  be  was 
related  to  one  of  the  witnesses,  but  would  inve 
no  more  credence  to  a  relative's  testimony  than 
to  any  other  credible  witness,  but  from  his  per- 
sonal knowledge  of  such  relative  he  might  de- 
termine him  to  be  a  credible  witness  as  com- 
■pared  with  other  witnesses,  will  not  be  held 
disqualified,  especially  where  the  relative's  tes- 
timony does  not  connect  defendant  with  the 
crime. 

2.  Criminal  law  «=>93l— New  trial  not  granted 
where  defendant  failed  to  have  Jury  polled. 

Though  some  of  the  Jurors  testified  that  a 
verdict  of  guil^  woald  not  have  been  reached 
bat  for  an  agreement  by  all  to  petition  the 
court  for  a  stay  ot  sentence,  a  new  trial  vnll 
not  be  granted  where  defendant  failed  to  have 
the  jnry  polled  under  Crawford  ft  Hoees'  JDfc. 
i  8216. 
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Z.  CrlHlHl  taw  «;»»S7(a)— VanHet  ImM  lot 
one  by  "lot"  so  as  to  be  subjoot  to  Impoaob- 
nmt  by  tho  testimony  of  tho  Jurors. 

Where  a  Terdict  ot  (uUt;  was  reached  only 
by  an  agreement  among  the  jurors  that  they 
would  request  the  court  to  grant  a  suspended 
sentence,  there  was  not  a  verdict  by  "lot"  with- 
in Crawford  &  Moses'  Dig.  {  8220.  providing 
that  jurors  may  be  ezaminjed  on  motion  for  new 
trial  <nily  to  establish  that  the  verdict  was 
made  1^  lot;  "lot"  being  a  pontriTance  to  de- 
termine a  qaestim  by  chance  or  without  the 
«!tion  of  man's  dunce  or  wiU. 

[Eid.  Notoy— For  other  definltioM,  sea  Words 
and  Phrases,  First  and  Second  Series,  LotJ 

Appeal  from  Ojrcnlt  Goait,  Gtriand  Ooas- 

ty;  Scott  Wood.  Judge. 

Clifford  Arnold  was  convicted  of  carnal 
abuse,  and  be  appeals.  Affirmed. 

Geo.  P.  WUttliigton,  of  Hot  Springa,  for 
appellant. 

J.  S.  Utley,  Atty.  Oen.,  and  Egbert  Godwin 
and  W.  T.  Hammo<^  Asst  Attys.  Gen.,  for 
the  Stateu 

WOOD.  J.  Tbe  appellant  appeals  from  a 
Judgment  ot  wmvictlon  for  carnal  abuse.  He 
presents  two  questions  for  our  consideration. 

[1]  1.  Gibbons  King,  while  being  oiam- 
ined  88  to  his  qualifications  to  sit  as  a  Juror, 
in  response  to  questions  asked  bim  by  coun- 
sel for  appellant,  stated:  That  he  was  re- 
lated to  Dr.  King,  one  of  the  wltne.sses  In  the 
case,  and  that  his  relationship  might  affect 
him  in  reaching  a  verdict.  He  further  stated, 
In  response  to  questions  by  court  and  coun- 
sel, that  he  would  not  give  any  more  cre- 
dence to  the  testimony  of  Dr.  King  than  be 
would  give  to  any  other  credible  witness. 
He  stated  that  his  personal  knowledge  of  Dr. 
King  and  relationship  to  him  might  deter- 
mine bim  to  be  a  credible  witness  as  com- 
pared with  any  other  witnesses,  and  cause 
bim  to  give  greater  credibility  to  his  testi- 
m<niy. 

The  court  held  tha^  the  Juror  was  qualified 
to  which  counsel  for  appellant  objected,  and 
appellant  excused  the  Jnror.  The  appellant 
afterward  exhausted  all  bis  peronptory  cbal* 
lenges.  The  appeUant  duly  excepted  to  the 
rnllng  of  the  court  la  htddlns  the  Juror  King 
qualified.  The  court  did  not  err  In  Its  ruling. 
The  testimony  of  Pr.  King  <Bdy  tended  to 
prove  that  be  made  a  vaginal  examioaUoh 
of  the  ^oqncutlng  witness  and  found  that 
her  bj'meA  had  been  ruptured,  but  there  was 
nothing  to  iindlcate  whether  she  had  had  sex- 
ual intercourse  tWee  or  four'  days  before. 
His  testimony  did  not  tend  to  prove  any  fact 
connecting  tlw  84n>allant  wlOi  the  commls- 
rion  oi  the  trfCenie  ebtiTged  against  him,  and 
tbe  appeUant  did  not  attempt  in  any  manner 
to  controvert  his  testimony.  Besides,  the  an- 
swers of  tbe  Juror  to  tbe  questions  {Hropoond- 


V.  STATE 

avr.) 

ed  by  tlie  court  and  eounsd  abowed  that  he 
was  an  impartial  juror,  and  would  not  oa 
accooDt  ot  his  relatlDnBhlp  to  Dr.  King  be 
biased  agatnat  the  appelant  in  tbe  otmaider- 
ation  of  bis  case ;  tliat  lie  wonld  not  give  any 
greater  credence  to  tbe  teattmoiy  of  Dr.  King 
on  account  of  bis  vtdatlonahip  to  bim  tbaa 
he  would  that  of  any  other  credible  witness. 

[2]  2.  The  record  shows  that  after  dalU>- 
eratlng  fbr  some  time,  the  Jury  returned  to 
the  courtroom,  and,  npon  being  asked  If  th^ 
had  reached  a  verdict,  tbe  f<n«man  reqiond- 
ed: 

"We  conld  arrive  at  a  verdict,  but  on  account 
of  this  defendant  having  a  wife  and  child  we 
do  not  fed  like  under  the  drcumstancee  in- 
flicting the  penalty,  bat  we  could  arrive  at  a 
verdict  if  what  we  recommend  to  the  court 
would  be  given  any  consideration  as  to  sus- 
pending BCDtcnce,  or  making  it  so  that  bis 
wife  and  child  would  not  suffer  while  he  was 
taken  away  from  them." 

To  this  tbe  court  responded: 

"Well,  the  court  would  not  feel  like  making 
any  agreement  about  it,  gentlemen;  you  will 
just  have  to  do  your  duty  regardless  of  that. 
You  haven't  a  right  really  to  consider  those 
things;  the  question  Is  just  one  of  guilt  or  in- 
nocence.** 

To  this  the  foreman  responded: 

"Of  course  we  nndervtand  that,  hat  we  did* 
not  know  whether  you  could  enter  into  tiiat 
kind  of  an  agreenMmt  with  ua  or  not." 

Tbe  court  replied: 

"I  do  not  feel  like  the  court  ought  to  enter 
into  an  agreement  of  that  kind.  On  a  question 
as  to  the  amount  of  panisbment,  you  could  con- 
sider that,  of  course,  but  the  law  fixes  the  mini- 
mum punishment;  yon  have  a  right  to  fix  that 
at  anything  within  tbe  range  which  the  law- 
prescribes.  If  you  find  the  defendant  guilty, 
then,  as  a  matter  of  course,  a  punishment  rang* 
ing  in  between  1  and  21  years  follows.  You 
can  now  retire.  It  is  your  duty  to  come  to  a 
verdict  If  the  evidence  convinces  70U  beyond  a 
reasonable  doabt  ot  his  gnilt."  ' 

The  appeUant  Objected  and  excepted  to  the 
ruUngs  of  ttie  court  The  Jury  retired  to  fur- 
ther courier  their  verdict,  and  later  return- 
ed Into  court  and  rendered  tbe  following  ver-. 
diet: 

■  "We,  the  Jury,  find  the  defendant  guilty  as 
charged,  and  fix  the  panishmeat  at  one  year  in 

the  penitentiary." 

Afterwards  the  appelant  filed  bis  mot'on 
for  a  new  trial,  and  assigned  as  one  of  the- 
grounds  of  bis  motion: 

"That  the  court  erred  in  giving  its  Inatruc-- 
tion  to  the  jury  when  they  returned  to  the 
courtroom  after  having  deliberated  for  a  consid- 
erable  length  of  time,  and  which  proceeding 
was  had  in  the  ft^owlng  manner:  [Setting 
forth  tbe  proceedings  as  above.]" 
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To  sustain  this  ground  of  his  motion,  the 
appellant  Introduoed  aa  witnesses  before  the 
court  several  of  the  trial  Jurors,  who  testi- 
fied substantially  to  the  effect  that  the  Jury 
had  not  agreed  upon  the  rerdict  of  guilty  at 
the  time  they  sot^bt  Information  from  the 
court  as  to  whether  or  not  the  court  could 
suspend  sentence  before  the  Jury  returned  a 
verdict  of  gull^.  Ope  Juror  aaid: 

"We  took  the  points  of  the  ease  Into  con- 
sideration, and  decided  that  ve  could  come  to 
a  verdict  and  petition  or  ask  the  Judge  to  stay 

the  Bentence." 

Before  that  they  had  not  come  to  a  verdict. 
Some  of  the  Jurors  in  the  consideration  of 
their  verdict  offered  that  as  an  Inducement 
-to  finally  agree  on  a  verdict  of  conviction. 
One  of  the  Jurors  further  stated  l^t,  aiFter 
taking  the  evidence  ot  the  case  into  consid- 
eration, they  agreed  to  oome  to  a  verdict  and 
then  petition  for  a  stay  of  the  sentence.  The 
agreonent  to  petition  the  oonrt  for  a  stay  of 
the  sentence  and  to  return  a  verdict  of  guilty 
"all  came  In  together,  and  was  discussed  at 
the  same  time."  The  purpose  of  the  agree- 
ment to  petition  Q»  Judge  for  a  stay  of  the 
sentence  was  "to  bring  about  an  agreement 
on  tbB  verdict  ot  conviction.'*  This  Jvror 
further  testified  that  the  court  Informed  the 
Jury  wben  they  sought  the  information  that 
"the  verdict  would  have  to  be  rea<died  befbre 
anything  could  be  done.**  They  went  back 
to  the  Jury  room,  and  afterwards  returned 
their  verdict 

The  Juror  further  stated: 

"My  understanding  of  it  was  that,  by  reach- 
ing a  verdict  and  coming  to  a  verdict,  the  judge 
should  be  petitioned  afterwards  to  stay  the  sen- 
tence." 

He  furth^  stated  in  response  to  a  question 
by  the  court: 

"The  jurors  were  all  agreed  on  the  facts  of 
the  case,  and  thought  from  the  evidence  that 
the  defendant  had  carnal  knowledge  of  this 
prosecuting  witness  according  to  the  testimony. 
Up  to  the  time  the  agreement  was  entered  into 
to  seek  information  from  the  court,  some  of 
the  Jurors  had  voted  on  aO  votes  taken  on  the 
question  of  guilt  or  innocence,  fNot  guH^.'  ** 

Another  one  of  the  Jurors  stated  that,  after 
the  Jnron  oonid  not  g^  together,  they  went . 
into  an  agreement  to  petition  the  Judge. 

"They  thought  the  puolBbment  was  too  se- 
'vere,  and  the  fellowa  that  were  not  for  'Guilty' 
would  not  agree  to  anything,  and  that  agree- 
ment to  petition  the  Judge  brought  the  jurors 
who  prior  to  that  time  were  voting  for  *Not 
gnnty*  to  vote  for  a  verdict  ot  *auUty.' " 


It  was  the  information  of  Oils  Juror  that 
the  verdict  of  "Guilty"  wonld  not  have  been 
agreed  to  by  all  of  the  Jurors  but  for  the 
agreement  by  all  of  thran  to  petition  for  a 
stay  of  sentence.  The  ruling  of  the  court 
was  correct.  At  the  time  the  verdict  was 
rendered  the  appellant  did  not  ask  to  have 
the  Jury  polled,  which  he  had  the  right  to  do. 
If  he  had  done  so,  and  any  of  the  Jurors  had 
answered  that  thp  verdict  returned  was  not 
their  verdict,  then  the  verdict  could  not  have 
been  received.   Section  3216,  G.  ft  U.  Digest. 

[S]  The  proceedings,  to  which  the  appellant 
objects,  were  iHought  to  the  attention  of  the 
court  after  the  verdict  had  been  received  and 
the  Jury  discharged.  The  o^\y  testimraiy  by 
which  appellant  sought  to  impeach  the  Ter- 
dlct  VM  by  the  Jurors  themselves. 

"A  juror  cannot  be  examined  to  establish  a 

ground  for  a  new  trial,  except  It  be  to  establish, 
as  a  ground  for  a  new  trial,  that  the  verdict 
was  made  by  lot."  Section  3220,  0.  &  M.  IS- 
gest;  PleaaanU  v.  Heard,  16  Ark.  4(^;  Fain 
V.  Goodwin,  35  Ark.  109;  Smith  v.  SUte,  59 
Ark.  132,  26  S.  W.  712,  43  Am.  St.  Rep.  20; 
Griffith  V.  Mosley,  70  Ark.  244,  67  S.  W.  30»; 
Wilder  v.  State.  29  Ark.  2^;  Williams  v.  State. 

66  Ark.  28i  liO  8.  W.  517;  Hampton  t.  State, 

67  Ark.  266,  64  S.  W.  746;  Osborne  T.  State. 
96  Ark.  400, 132  S.  W.  210. 

See.  also,  Capps  v.  State,  109  Ark.  193, 159 
S.  W.  193.  46  L.  R.  A.  (N.  S.)  741,  Ann.  Cas. 
1915C,  957;  Jenkins  v.  State,  131  Ark.  312. 
198  S.  W.  877 ;  KIndrli  v.  State,  138  Ark.  694. 
212  S.  W.  84;  Speer  v.  State,  130  Ark.  457- 
464.  198  S.  W.  113.  , 

The  appellant  does  not  contend,  and  Indeed 
it  could  not  be  contended,  that  the  testimony 
of  any  of  the  Jurors  proved  that  the  verdict 
was  arrived  at  by  lot.  There  was  no  eleftient 
of  chance,  hazard,  or  fortune  ta  the  metltod 
by  whldi  the  verdict  was  decided,  as  shown 
by  the  testimony  of  ttie  Jurors.  "Lo^  is  de- 
fined to  be  "a  contrivance  to  determine  a 
question  by  diance  or  without  the  action  of 
man's  choice  or  will."  Webstor'sDlcL;  Gbav- 
annah  v.  State,  49  Ala.  ^;  Loiseau  v.  State, 
114  Ala.  84,  22  South.  138, 62  Am.  St.  Rep.  84 ; 
Johnson  V.  State.  117  Ala.  101,  84  South.  1019. 
See,  also,  Lynch  r.  Rosenthal,  144  Ind.  86, 
42  N.  a  1103,  31  Ll  a  A.  835,  65  Am.  SL 
Rep.  168. 

In  Speer  v.  State,  supra,  130  Aife.  at  page 
464,  198  S.  W.  116,  we  said:  'Xot  involves 
an  element  of  chance."  To  allow  a  verdict 
to  be  impeached  In  the  manner  herein  at- 
tempted would  contravene  the  statute  and 
be  subversive  ctf  a  aonnd  public  policy  wbidi 
the  statute  was  Intended  to  emserve. 

The  Judgment  la  corract,  and  it  Is  tbwe- 
fore  affirmed. 
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HALL  tt  aL  V.  WEBa   (N*.  141.) 

(Supreme  Court  of  ArkanaaB.   Oct.  3,  1921.) 

t.  Trasts  C9359(2>— Action  to  enfom  tntst 
liild  withia  Jartsdlotloa  of  aqolty. 

Action  bjr  adminlBtrator  to  recover  property 
left  by  intestate  with  defendants  for  dfstribu- 
tlon  after  his  death,  on  the  theory  that  defend- 
ants were  tnuteea  of  the  fund  and  that  defend- 
ants were  buolTent,  Jksld  properly  brought  In 
equity. 

2.  Trusts  «s>44(l)''^lail<ng  that  praparly  af 
decedent  was  held  la  trast  kaM  aat  aiaiaat 
prepoadaraaea  of  avldaaeo.  . 

In  an  actlcm  by  an  adminiatrator  to  reeoyer 
property  from  defentbmta  wUch  they  had  r«- 
ceiTed  from  decedent,  a  finding  of  the  chancel- 
lor that  defendants  were  holding  the  property 
in  trust  for  heirs,  and  that  a  gift  of  ^e  prop- 
erty to  the  defendants  had  never  been  con- 
summated, held  not  against  the  preponderance 
of  the  evidence. 

3.  Traata  «ss>375(  I )— No  error  la  dadarlDg  Ilea 
OB  stock  pmyhaaad  by  trustee  with  trust 
fanda. 

Where  Cedent  permitted  defendants  to 
care  for  his  money,  and  it  was  placed  In  a  bank 
In  the  name  of  one  defendant,  and  eucb  de- 
fendant purchased  corporate  atock,  which  he 
paid  for  by  check  drawn  on  the  bank  where  tiie 
money  was  depoidted,  the  dianeellor  did  not  err 
in  dedering  a  Uen  on  the  stock  for  the  amount 
•C  the  trust  fund. 

4.  Eqalty  «=»44-Coart  af  a^alty  had  Jarisdle- 
tian  ta  order  sale  of  oerporate  steek  ea  whlok 
plalDtWa  had  Dan. 

Id  an  action  by  en  adrntniatrator  to  recover 
property  left  by  decedent  in  defendants*  care, 
where  it  appeared  that  the  property  was  money 
which  had  been  used  by  one  of  the  defendants  in 
purchasing  corporate  stock,  court  of  equity 
had  Juriadiction  t«  declare  a  lien  on  the  stock 
for  the  trust  fund,  and  to  make  an  order  to  sell 
the  stock  to  satisfy  the  Uen,  and  also  to  ren- 
der Judgment  against  defendants  tor  the  money 
left  with  them;  the  declaration  of  a  lien  and 
order  to  sell  being  in  effect  a  foreclosure,  cog- 
nizable in  a  court  of  equity,  and,  not  within 
the  exclusive  jurisdiction  of  a  probate  court 

5.  Jadgaiaat  «»240  —  Jalat  JadBmaat  prapar 
agalaat  ooaaplratara. 

In  an  action  by  an  admitdstrator  against 
persons  who  had  coaaplred  to  divert  funds  of 
decedent,  it  was  fwoper  to  render  a  joint  judg- 
nmt  againat  the  defendanta. 

Appeal  from  Van  Bur^  Ctwncery  Orart; 
Ben  F.  McMahan^  Cbancelloi. 

Suit  by  Cleve  Webb,  admlnlstratpr,  against 
*r.  S.  Hall  and  others.  Judgment  for  plain- 
tiff, and  certain  defendants  appeal.  Af- 
firmed. 

Appellants,  pro  sese. 

J.  Allen  Eadea,  of  MorriltMi,  W.  E.  Hall, 
of  Garfield,  and  Gamer  Fraser,  of  Clinton, 
for  appellee. 


HAIiLv.  WXSB  821 
(tss  aw.) 

HnMPHBSTS.  J.  Appellee  instttnted  suit 
against  appellanta  and  <^da  Hall,  tbe  wife 
of  lobn  Hall,  In  the  Tan  Bui«n  chancery 
txHirt,  to  recover  $3300  allied  to  have  been 
rectived  from  Jasper  Webb  a  short  time 
before  his  death,  for.  the  purpose  of  distribu- 
tion among  his  helre  after  his  death.  In 
addition  to'alleging  that  the  dsfendanta,  un- 
der a  false  claim  of  ownership,  oonterted 
the  money  thna  received  to  their  own  uae,  and 
that  $1,000  of  same  was  invested  In  bank 
atod^  vhlch  they  were  abont  to  sell  to  ln< 
nocent  purchasers,  and  that  they  were  in- 
solvent, and  that  appellee  was  without  any 
adequate  remedy  at  law,  Ote  bill  contained 
the  f<riIowlng  allegattcm: 

"That  the  deceased  was  ao  weak  in  mind  and 
body  that  he  was  incapacitated  and  unable  to 
look  after  his  bnslnesa  or  financial  interests 
and  affairs;  that  he  reposed  absolute  and  ez- 
plioit'  faith  and  confidence  in  the  defendants. 
That  the  defendants,  taking  advantage  of  said 
faith  and  trust  so  rep<wed  in  them,  and  taking 
advantage  of  their  relationship  to  the  deceased, 
with  the  Craudul«it  intent,  purpose,  and  design 
to  obtain  possession  of  Us  property,  over- 
reached him,  and  misled  and  deceived  him,  and 
falsely  and  fraudulently  represented  to  him 
that,  if  be  would  turn  over  and  deliver  to  them 
bis  money  and  other  personal  effecta,  they  would 
care  for  same,  and  would  correctly  distribute 
same  in  the  event  of  his  death.  That,  relying 
upon  said  promises  and  representations  so  made 
to  deceased  by  defendantiB,  he  delivered  to  them 
as  trustees  and  fidndaries  for  safe-keeplDg  the 
aum  of  $8,800  to  b«  by  them  takoi  care  of  for 
him." 


The  prayer  of  the  bill  sought  In  substance 
to  bold  the  defendants  as  trustees  of  the 
funds  received  and  to  enjoin  a  transfer 
of  the  stock  and  the  ex[>endlture  of  the  fund. 

To  this  bill  aivellantB  and  Cinda  Hall  filed 
a  motion  to  transfer  tbe  cause  to  the  circuit 
court,  and  a  demurrer  diallenglng  the  Juris- 
diction of  the  chancery  court,  and,  without 
waiving  their  rights  tmder  the  demurrer,  an- 
swered, denying  the  material  allegations  of 
the  bill,  and  alleging  that  the  moneys  re- 
celved  were  gifts  to  the  appellants. 

The  cause  was  heard  upon  tbe  pleadings 
and  evidence  adduced,  which  resulted  iii  a 
decree  overruling  tbe  demurrer  and  tbe  mo- 
tion to  transfer  to  the  circuit  court,  and  the 
dismissal  of  the  bill  against  Clnda  Hall  for 
the  want  of  equity,  and  in  a  finding  that  ap- 
pellants received  $1,450  belonging  to  the  es- 
tate of  Jasper  Webb,  deceased,  out  of  which 
SOU)  $874.41  had  been  Invested  in  15  shares 
of  bank  stock  in  the  Bank  of  Scotland,  Ark., 
owned  at  the  time  of  tbe  rendition  of  the 
judgment  by  T.  S.  Hall,  and  that  appellee 
should  have  a  11^  declared  thereon  for  said 
amount.  Judgment  was  rendered  In  accord- 
ance with  the  fludlugs,  from  which  an  appeal 
has  been  duly  prosecuted  to  this  court,  and 
the  cause  is  here  for  trial  de  nova 

Jasper  Webb,  who  had  resided  in  Oallfor* 
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nla  from  young  manhood  untn  a  few  we^s 
before  his  death,  informed  John  Hall,  a 
nephew  by  marriage,  by  letter,  that  he  had 
sold  hla  farm,  was  in  poor  health,  and  would' 
like  to  q)end  his  remalntng  days  in  Arkan- 
sas, If  he  conld  come  or  send  for  blm.  He 
indexed  in  the  letter  $600  for  the  Jeff  Webb 
family,  consisting  of  fire  persona,  with  dl- 
rectloos  that  John  Hall  see  that  each  recelr- 
ed  bis  respectlTe  share.  This  money  was 
divided  as  directed.  In  response  to  John 
Hall's  next  letter,  the  following  letter  was 
written  by  Jasper  WeM)  to  him: 

"Springville,  GaL,  Aug.  24. 1019. 
'^r.  John  Hall,  Scotland,  Arkansas— Dear 
Nephew:  Your  letter  to  hand,  found  me  still 
improving  some  in  health,  but  slowly,  I  guess 
I  shouldn't  complain  for  a  man  84  years  old.  I 
hope  these  few  lines  will  find  you  weU.  Tou 
said  you  was  not  able  to  make  the  trip,  but 
would  send  after  me  if  I  wanted  to  come  and 
live  with  you  the  rest  of- my  days.  I  written 
you  before  ttiat  I  have  sold  my  little  farm  and 
reserved  a  right  to  live  on  it  as  long  as  I  want- 
ed to,  but  now,  if  yon  will  be  kind  enoogh  to 
come  or  send  after  me,  and  take  care  of  me 
the  rest  of  my  days,  which  I  am  sure  are  but 
few,  you  shall  have  what  little  I  have  got;  it 
is  not  much,  but  enough  to  do  vs  a  while,  so  let 
me  hear  from  you  aoon.  ■ 

"Your  ande»  Jaapez  Webb." 

T.  S.  Hall,  a  son  of  John  Hall,  went  to 
California  soon  alter  the  receipt  of  the  last 
letter  to  bring  his  grea^uncle  to  Scotland, 
Ark.,  where  John  Hall  resided  and  conducted 
a  hotel.  One  witness  testified  that  T.  S 
Hall  told  him  that  Jasper  Webb  s^t  him 
(100  to  pay  his  way  to  California.  T.  S. 
Hall  denied  that  he  made  the  statement. 
John  and  T.  S.  Hall  testified  that  T.  S.  HaU 
took  $400  of  John  Hall's  money  to  Califorola 
for  the  purpose  of  paying  the  return  expenses 
of  Hall  and  Webb,  If  needed,  and,  If  not 
Deeded,  to  convert  it  into  gold  and  bring  It 
back. 

T.  S.  Hall  testified  that,  after  reaching  Cal 
ifomia,  Jasper  Webb  made  him  a  present  it 
all  of  about  $4S0;  that,  when  he  started 
back,  Jasper  Webb  purchased  a  draft  pay- 
able to  himself  for  $1,000,  being  all  the  mon- 
ey he  had,  except  expense  money  for  the 
return  trip;  that  he  <Hall)  purchased  a  draft 
for  $800,  payable  to  himself;  that,  in  the  pur 
diase  of  the  draft,  he  used  his  own  monej 
and  $400  that  his  father  had  given  him  be 
fore  he  left  for  California ;  that  the  expose 
of  the  return  trip  was  borne  largely  by  his 
uncle,  and  partly  by  himself;  that  after  his 
return  his  uncle  Indorsed  the  (1,000  draft, 
and  he  placed  it,  together  with  the  $800 
draft,  to  his  personal  credit  In  the  Scotland 
bank,  and  gave  his  uncle  $1,000  In  cash, 
which  be  gave  to  his  father,  John  Hall,  for 
taking  care  of  him  the  rest  of  his  life. 

John  Hall' testified  he  gave  blm  $40  at  one 
titne,  $80  at  another,  and  the  balanee  of  ttie 
$1,000  &t  axbother,  (or  agre^ng  to  take  can; 


of  hbn  for  Qib  rest  of  his  life;  that  he  bad 
expended  practically  all  the  money  at  the 
time  he  testified,  and  was  unable  to  give 
any  Itemized  account  of  the  expenditures. 
Webb  and  HaU  reached  Scotland  about  Sep- 
tember 19 ;  ■  Webb  went  at  once  to  the  hotel 
ocmdncted  by  John  and  Cinda  HaU,  and.  after 
a  short  illness,  died  on  October  14,  1919;  on 
October  27th  thereafter.  Dr.  Hatchett  trans- 
ferred 10  shares  of  the  bank  stock  to  T.  S. 
HaU,  and  6  shares  to  John  and  Cinda  HaU 
jointly;  that  the  stock  was  paid  for  by  a 
check  in  the  sum  of  $1A75,  drawn  by  T.  S. 
HaU  on  his  account ;  that  In  the  lattor  part 
of  the  year  1919  John  and  Oinda  Hall  trans- 
ferred the  S  shares  bf  stock,  whidi  had  beea 
transferred  to  them  Jointly,  to  T.  S.  HaU. 

J.  H.  Llndsey  testified  that  on  September 
26, 1919,  T.  S.  HaU  deposited  $1,970,  of  which 
the  two  California  drafts  represented  $1,800; 
that  on  October  27,  1919,  the  account  had 
been  reduced  down  to  $874.40;  that  on  that 
day  Hall  d^tosited  $379,  and  the  bank  paid 
his  chedr  to  I>r.  Hatchett  of  $1,1';^  for  the 
IS  shares  of  stock ;  also  that  T.  S.  Hall  asked 
him  whether  he  could  deposit  $1,500  In  gold 
In  the  bank  and  receive  It  back  in  gold  a 
short  time  after  he  returned  from  California. 
He  was  informed  that  he  could. 

B.  W.  Hall,  an  uncle  of  T.  S.  HaU,  teetl- 
fled  that,  soon  after  returning  from  Califor- 
nia, he  told  him  his  Uncle  Jasper  was  feeble^ 
and  that  whea  starting  be  forgot  $750  In 
gold  that  was  hidden  In  tJie  stovewood  box, 
and  went  back  and  got  it. 

Dr.  Hatchett  testified  that  John  HaU  came 
to  him  the  evening  be  agreed  to  sell  15  shares 
of  stock  la  the  bank  to  T.  S.  HaU  for  $1,175. 
and  wanted  to  know  what  <me-thlra  of  $1,176 
was,  without  explaining  why  he  wanted  to 
know. 

John  HaU,  Cinda  Hall,  and  T.  S.  HaU  all 
teetifled  that  one-third,  or  5  shares,  of  the 
stock  was  sold  T.  S.  HaU  to  his  moOi<a 
for  cash;  but  none  of  them  could  ext^aln  why 
the  6  shares  were  transferred  to  John  and 
Cinda  Hall,  jointly,  or  why  lat«  In  the  year 
it  was  transferred  to  T.  S.  Hall,  except  that 
Cinda  BaU  got  tired  of  owning  the  stock. 

T.  S.  Hall  testified  that  he  had  paid  a 
portion  of  the  $1,800  out,  and  borrowed  $790 
from  Cleve  Hall  to  aid  in  the  purchase  Of 
the  15  shares  ot  bank  stock,  and  also  got 
$500  from  his  mother  for  the  skaie  porpose; 
that  he  did  not  put  a  cent  of  the  old  man's 
money  In  the  stock. 

Cleve  HaU  teetifled  that  he  loaned  his 
brother,  T.  S.  HaU,  $750  about  that  time, 
and  produced  the  note  which  was  given  to 
him. 

W.  O.  Butherford,  a  neighbor  of  Jasper 
Webb,  Sr.,  for  years  in  California,  testified 
that  he  purchased  his  farm  in  1919  for 
$1,750;  that  $600  of  the  money  was  sent 
to  Jehu  HaU  for  tiie  Webb  h^rs,  and  $1,000 
was  used  to  purchase  the  $1,000  draft,  which 
hB  UXOl  to  AirkanaaB  wltb  Um;  tbat  lie  be- 
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liered  bad  aboat  |80»  at  hatoB,  In  ad- 
dltlon  to  that  amount. 

Jasper  Webb,  Jr^  a  nephew  of  Jasper 
Wetib,  Sr^  and  ttrother  to  Cinda  Hall,  teati- 
fled  tiiat  his  uncle  told  him  be  bad  glren  hla 
money  to  no  one  about  a  week  before  his 
death!  tbat,  while  thej  were  taUdnff,  Otada 
Hall  came  to  the  door  and  said,  "I  wUii  70U 
would  not  bottnr  onr  old  tinel&"  Glnda 
Hall  denied  making  the  statement. 

N.  A.  Simpson,  brotber-in-law  of  T.  S. 
Hall,  testified  that  be  sent  a  car  to  UorrU- 
ton  for  Hall  and  Webb  when  they  returned 
to  ScotUnd;  that,  irhm  tiHj  raatdied  Scot* 
land,  T.  8.  H&Il  offered  to.  pay  bim.  He  In- 
anlied  what  tatdc  be  bad  on  the  trU>r  and 
Han  dwwed  him  soma  gold  and  other  money 
In  bis  poAfltbook.  T.  8.  HaU  denied  bringing 
any  gold  back  with  bbn  from  California,^ 
but  testified  that,  if  he  showed  Simpson  any, 
it  ma  what  had  been  taken  In  at  the  store 
in  bisabaeno& 

Clan  Web^  wife  <^  appellee  testified  that 
on  Sunday,  before  Jasper  Webb,  Sr.,  died, 
die  heard  blm  tuA  H.  S.  Hell  for  bis  num«y, 
and  T.  B.  Ball  anawexed,  "I  am  ke^dng  It; 
you  don't  need  it;"  Otat  be  asked  for  bis 
money  a  second  time,  and  received  the  same 
answer;  tbat  she  went  to  the  kitdien  and 
told  Cinda  HaU  what  oocnrred  in  ber  bearing; 
tbat  Glnda  HaU  said  T.  S.  HaU  had  a  part 
of  the  money,  and  wait  to  the  room  and  stop* 
ped  the  oonTersatlon.  John  Hall,  Cinda 
Hall,  and  T.  B.  HaU  denied  the  conyerBatlon 
<a  that  Clara  Webb  was  at  the  Hall  home 
tbat  day.  Judge  and  Mrs.  Griggs  both  tes- 
tlfled  that  Bhe  and  T.  S.  HaU  were  there  on 
the  day  mentioned.  Mrs.  Undsey  testtfled 
that  Clara  Webb  told  her  of  the  occurrence 
the  day  Jasper  Webb  died. 

Sallte  Simpson  testified  that  she  was  at 
the  home  of  John  and  Cinda  HaU  the  Sunday 
when  Clara  Webb  was  there;  that  Clara 
Webb  was  there,  but  was  on  the  front  porch 
next  to  town,  and  remained  there  not  more 
than  10  minuted;  tbat  she  bad  a  talk  with 
Jasper  Webb,  who  said  he  had  some  money; 
that  he  had  divided  all  except  enough  to  do 
him  while  he  lived;  he  said,  "T.  S.  Hall  was 
going  to  be  paid  for  bis  trouble  In  going 
after  him,  and  the  rest  to  my  papa  and  mam- 
ma for  keeping  him;  and  this  conversation 
was  about  a  week  after  Jasper  Webb  came." 

W.  J.  Watson  testified  that  Jasper  Webb, 
Sr.,  told  him  that  he  aimed  for  John  HaU 
to  have  his  money  for  taking  care  of  him. 

Cleve  Webb  testified  that  Jolm  HaU  told 
him  there  would  be  $900  or  |1,000  left  by  de- 
ceased after  payment  of  expenses,  and  that, 
if  each  of  the  others  would  turn  back  the 
$100  received  by  them  before  Webb  left 
CaUfomla,  be  would  be  willing  to  divide 
the  whole  sum  equally.  John  Hall  denied 
making  the  statement  - 

Rice  Webb,  father  ot  the  appellee  and 
n^hew  of  Jasper  Webb,  Sr.,  testified  in  sub-   

stance  as  fbllows:    Came  to  see  bis  unde  I  amount  vp.  It  wouldn't  be  nmdi  ^^ieee.-  He 


at  the  home  of  John  and  (Snda  HaU  and. 
spent  a  week  with  thera.  Wm  told  by  de- 
ceased tiiat  be  had  deposited  with  the  Bank 
of  Scotland  a  draft  in  the  amount  of  about 
91,600.  and  tbat  T.  S.  HaU  bad  in  his  poe- 
sesston  $1,200  or  91,600, in  gold  beimglng 
to  blm,  tiie  deceased.  Deceased  desired  wlt- 
nesB  to  take  diiarge  of  and  wind  up  the  es- 
tate; wanted  bis  inoperty  divided  eqDally 
amoiv  his  h^rs.  Deceased  asked  T.  S.  Han 
why  be  did  not  put  hla  money  In  the  bank. 
T.  S.  HaU  replied  that  it  was  aU  rl^t  any 
way.  The  attitude  and  conduct  of  defendant 
Cinda  Hall,  bis  sistw,  was  resentful  an^ 
unfrtendly  toward  faUn.  8bB  seemed  to  re- 
sent his  talking  to  his  uncle,  and  her  actions 
made  htm  feel  tbat  he  was  not  wanted  at 
her  home.  No  me  was  present  while  he 
was  talking  with  Jasper  Webb.  He  would 
not  talk  If  any  one  came  in  while  he  was 
talking  to  him.  Admitted  that  he  later  wrote 
to  John  HaU  the  letter  exhibited  with  bis 
d^KMltlon,  in  whidi  he  said  that  the  decsMed 
bad  t<dd  blm  that  he  had  in  the  bank  at 
Scotland  91,000,  and  fliat  T.  S.  HaU  bad 
91,000  in  gold  of  bis. 

After  the  death  ot  Jasper  W^b,  Sr.,  two 
letters  were  wtitt«i  to  tmnlrlng  relatlTes 
by  T.  S.  HaU.  One  was  written  for  his 
tatber,  and  the  oQier  at  the  instance  itf  bis 
ftittaer,  witb  directions  to  sign  hla  molber's 
name  to  It.  His  motbet;  Cinda  Hal!,  teetl- 
fled  Hiat  she  did  not  know  of  or  auQuolze  iSus 
letter.  He  explained  that  he  had  not  written 
either  letter  as  bis  father  intended.  In  fur* 
tbtt>  explanation  he  said: 

"Well,  the  way  I  understood  the  last  one — 
I  am  not  quite  sure  now,  bnt  I  think  he  was 
there  and  had  me  to  write  it  The  first  one  I 
know  he  was  not  there,  and  I  must  have  wrote 
It  sort  by  guesswork,  and  s^ned  mother's  name 
to  it  after  he  had  told  me  what  to  write.** 

In  farther  explanatlmi  he  said : 

"Papa  came  in  one  day  when  I  was  putting 
up  the  mail.  I  had  my  mind  on  my  own  bud- 
ness,  whole  he  was  telliug  me  something  like 
this  to  write  to  Manda  EHlis:  To  write  her 
that  the  old  man  was  dead,  and  that  he  would 
not  have  anything  left;  counting  anything  for 
bis  expenses  and  trouble  and  for  his  mother's 
and  his  tombstone,  it  would  leave  him  in  the 
hole  something  like  $25.  So,  after  he  bad  gone 
out.  or  some  time  during  the  day,  I  happened 
to  have  tinis  and  thougjit  aboat  it;  so  I  writ- 
ten about  what  I  could  think  of.  But  he  told 
me  later  I  did  not  write  it  like  be  intended." 

The  letters  are  as  foUows: 

"Scotland,  Ark..  Oct  22.  1919. 

"Manda  BUia,  Spiro,  Oklahoma— Dear  Sis:  I 
reply  to  your  letter.  Unde  Jasper  died  14th 
ot  October.  Tou  said  somethixv  about  coming. 
If  yon  wanted  to  come,  why  didn't  you  come 
while  be  wi^  living?  We  paid  aU  expenses 
while  he  was  sick  and  burial  expenses,  and  had 
to  pay  $25  out  of  our  own  money,  and  would 
like,  if  you  all  are  willing,  to  help  me  make  this 
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had  notlifaiK  but  what  ha  sent  In,  and  that  was 
what  we  done  and  «¥•  jon  aU. 

"Tour  aia,  Oiiida  HaU." 

"ScoflaDd.  Arfc..  Not.  1,  1919. 
**Mr.  HIee  Webb— Dear  Brother:  CleTe 
[Webb)  told  me  yon  wrote  hfaa  and  wanted  to 
know  about  Undo  Jasper's  money.  Never  had 
verr  mnch;  so  I  wonid  write  yon  the  troth 
about  it,  as  I  have  heard  so  much  about  it, 
first  one  way  and  then  another.  You  know  a 
man  can  hear  anything  now.  I  know  all  about 
his  money,  and  will  tell  yon  the  truth  about  it, 
as  I  don't  want  anything  that  don't  belong  to 
me.  '  After  paying  expenses  and  doctor  bill 
and  burial  expenses,  he  had  9162  left,  and  I 
bought  yonr  mamma  and  him  a  tombstone 
apiece.  So  I  thought  that  would  be  best  to  do 
with  that  little  amount  of  money,  as  it  wouldn't 
be  much  apiece.  And  Cleve  said  that  would 
be  what  he  would  do  with  it,  if  he  was  me;  so 
I  done  BO.  My  wife  said  you  wanted  a  pair  of 
his  glasses.  Write  me  the  kind  of  case  they 
was  In,  and  I  will  send  them  to  yon  by  mail. 
All  well.  It  rains  here  every  day.  Write  me 
a  long  letter  when  yon  have  time. 

•*Yonr%  John  HalL" 

'  [1]  Appellant  first  insists  that  the  court 
erred  la  overrnllng  the  donorrer  and  refus- 
ing to  transfer  the  cause  to  the  circuit  court. 
We  cannot  agree  with  this  contention.  The 
gist  of  tbe  bill,  according  to  its  salient  allega- 
tiona,  was  to  regulate  and  enforce  a  trust 
fund,  which  had  been  and  was  being  divert- 
and  misappropriated,  without  a  complete  and 
adequate  remedy  at  law  to  prevent  dissipa- 
tion of  the  fimd.  The  allegations  state  a 
cause  of  action  peculiarly  within  tbe  powers 
of  courts  of  equity  to  examina  25  C.  J. 
116,  117.  It  was  said  by  this  court  in  Sprad- 
Ung  T.  Spradllng,  101  Ark.  451,  142  S.  W. 
848,  that— 

"Courts  of  equity  have  inherent  and  exclu- 
sive jurisdiction  over  all  Unds  of  trusts  snd 
trustees.  They  have  full  and  complete  juris- 
diction of  trusts  Ind^endenUy  of  statute, 
whether  the  same  arise  by  express  declaration 
and  agreement,  or  result  by  implication  of  law. 
*  *  *  Tbe  court,  therefore,  did  not  err  in 
overrnllng  the  demurrer  to  the  complaint.'* 

[I]  The  next  cratentlw  of  appellant  la 
that  tbe  decree  of  the  coart  la  against  the 
(dear  preponderance  of  the  evidence.  Tbe 
«vldeno»  la  quite  volomlnous;  hence  we 
have  only  attoipted  to  eummarize'lt.  An  ex- 
tended  written  analysia  of  it  could  servo  no 
useful  purpose.  Onr  <xmclusi(ni.  after  a 
careful  hearing  and  analysis  of  tbe  evidence. 
Is  that  Jasper  Webb,  Sr.,  had  about  fl,SOO 
wta^n  be  left  Cellfbmia  fOr  Arkansas ;  tibat 
It  was  his  intention  to  pay  the  necessary  ex- 
penses in<ddent  to  Ua  ronoval  to  Arkansas, 
and  to  give  John  Hall  tbe  balance  for  taking 
care  of  Urn  the  rest  of  hla  Ufa.  TtiiA  was 
Indicated  In  bla  fliBt  two  lettm;  also  Indi- 
cated after  readilng  Aritansaa  by  Btaftements 
made  to  SalUe  Simpson  and  W.  J.  Watson. 
This  Intention,  thus  expressed.  Is  the  only 
clrcnmstanice  lu  the  record  trading  to  cor- 


roborate the  evidence  of  tba  appeOanta  to 
tbe  ^ect  that  the  gift  was  cmanmrnated. 
All  other  atatements  made  by  Jasper  We^b, 
Sr.,  to  otber  witneaaes  tended  to  show  thtft  be 
changed  his  mind,  and  that  tbe  gift  he  In- 
tended to  mafce  was  never  consnmmated. 
Practically  evwy  statement  and  act  of 
John,  Clnda,  and  T.  S.  Hall  during  tbe  lU- 
nesa  and  for  a  time  after  the  death  <rf  JaMvee 
Webb,  Sr.,  Indicate  that  be  nerer  gave  any 
mon^  to  appellants. 

We  cannot  reconcile  a  bona  fide  gift  wltb 
the  attempt  at  secrecy  <m  tbe  part  of  tbe 
Halls  conoeming  tbe  amount  reeelTed  and 
the  dleiMBltlon  made  of  it.  Tbe  two  letters 
written  to  relatlTes  by  T.  S.  Hall,  oonoemlng 
tbe  money  of  deceased  and  the  dlspositlaiL 
thereof  not  only  conflict  with  eadi  otb^,  bat 
both  abonnd  In  untruths  ooncemlng  tbe 
anwunt  at  tbe  moo^  tbe  deceased  had  before 
be  started  to  Arkansas  and  the  dlapoeltlon 
made  of  it.  The  impresston  Intended  to  be 
conveyed  by  tbe  letters  was  that  tbe  9800 
sent  from  California  and  divided  between 
tbe  hetrs  absorbed  all  tbe  assets  of  Uie  de- 
ceased. Tbe  lettwa  were  erldently  written 
to  forestall  tar  prevent  an  tnqniry  as  to  tbe 
dteposltlon  of  about  91*800  which  bad  bem 
reserved  by  Jai^>er  W^b,  Br,,  at  tbe  time  bo 
sent  the  9600  to  tbe  beira  TtB  explanatloD 
attempted  for  wrtting  tbflae  lettera  rtmi^y 
makes  a  bad  matter  worse,  tar  tbey  do  not 
Mcplain.  We  cannot  say  the  duutedlor'B  flnd- 
iDg  against  tbe  gift  was  contrary  to  a  dear 
prepCHidenuioe  of  tbe  evldtnce. 

(3,  4]  It  Is  ]wactlcall7  vndlapvted  tbat  at 
least  91i000  of  deceased's  money  waa  deiios- 
Ited  to  the  Indlriduel  account  <tf  T.  S.  Han 
In  tbe  ScoOsjod  bank  in  Septcnber,  and  that 
tbe  aecDtmt  bad  not  been  reduced  bcdow 
9874.45  up  to  and  including  the  time  a  check 
for  91,176  was  given  to  Dr.  J.  K.  Hatdi^t  In 
paym^t  of  15  abares  of  stock.  That  <&eck 
absorbed  tbe  balanoi^  and  all  of  an  addi- 
tional d^Mslt  made  on  that  day,  except 
186.41,  The  conrt  did  not  err  in  declaring  tba 
balance  on  tbat  day  tbe  property  of  the  ea- 
tate  of  the  deceased,  as  It  will  be  iweatmied 
that  Hall  (decked  prior  to  that  time  a^Ealnst 
his  Individual  funds,  and  not  against  tbe 
trust  funds.  Nor  did  tbe  court  err,  aa  am- 
tended,  Jn  dedaring  a  lien  aptm  the  stock 
for  tbe  trust  fund  and  making  an  order  to 
sell  tbe  stock  to  satisfy  the  lien.  To  baTe 
simply  impounded  and  deliyered  tbe  atock 
to  ttte  administrator  would  have  fbroed  blm 
to  accept  stock  in  lieu  of  bis  Judgment*  which 
mi^t  have  been  at  less  value  than  the  Jndg* 
meat  Tbe  declaration  of  a  lien  and  order 
of  sale  waa  lu  effect  a  foreclosure,  congnl- 
sable  in  a  court  of  equity,  and  not  wltbin  the 
ezcluAve  jurladiotlni  oC  a  probate  court,  as 
suggested  by  appellanta. 

[1]  Tbe  last  omtentlot  of  aiqwilants  Is 
that  tbe  conrt  erred'ln  roidetlng  a  J<Unt  Judg- 
mmt  -against  appellants.  The  allegations  of 
tbe  biU  in  effect  charge  a  convliacy  against 
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app^lants  to  dlT«rt  tbe  tnwt  fond,  and  the 
allef^atloiis  are  fully  sustained  by  the  evi- 
dence. Under  the  tbeory  and  proof  of  a  eoo- 
B{dracy,  It  was  proper  to  render  a  joint  Jndg*. 
ment  against  the  appellants. 

No  ern»  aK>ttrlns>  tbe  Jadgnuot  !•  af- 
flimed. 


HORNOR  TRANSFER  CO.  V.  ABRAM8. 

<No.  131.) 

(Supreme  Gonrt  of  Arkansas.   Oct  8,  1931.) 

1.  BallmaBt  «S93I(I)  —  BallM  nnat  axplaln 
loss  sf  goods. 

Bailees  for  bire^  In  czdnriTe  possesion  itt 
property  when  lost,  must  explain  the  lose  there- 
to before  the  bailor,. sninK  for  their  Talne,  is 
pot  nptm  proof  as  to  negligence. 

2.  BaHaoat  4»3»-Ballao  for  hire  not  Uable 
far  loss  of  foods  la  absam  of  aoiUBaBoaL 

A  baflee  «t  goods  for  hire  is  not  liaUe  for 
loss  thereof  in  tbe  absence  of  negligence,  and 
where  evidence  was  legally  sufficient  to  war- 
rant a  sabmiseion  to  the  inry  of  the  question 
whether  or  not  loss  was  explained,  and  occurred 
without  fault  or  negligence  on  the  part  of 
defendant  liailee,  court  erred  in  simply  charging 
to  find  for  the  plaintiff  for  the  value  of  the 
goods,  if  they  were  lost  while  in  the  possession 
of  the  defendant, 

Appeal  from  Circnit  Court,  PbilUpa  GoQn- 
ty;  J.  M.  Ja<A3on,  Judge. 

Action  by  Lillian  Abrams  against  the  Horn- 
or  Transfer  Oompany.  Jadgmmt  for  plaln- 
tttr.  and  defendant  amwala.  Beversed  and 
remanded. 

P.  S.  Andrews,  of  Helena,  for  appellant. 
B.  B.  Campbell  and  John  0.  Sheffield,  both 
of  Helena,  for  appellee. 

Mcculloch,  C.  J.  This  is  an  acUon  in- 
stituted by  the  plaintiff,  Mra.  Abrams, 
against  tbe  defendants,  Hornor  Transfer 
Company,  a  copartnership,  to  recover  the  val- 
ue of  certain  articles  of  personal  property 
alleged  to  have  been  received  from  the  plain- 
tiff by  tbe  defendants  at  their  warehouse 
and  which  were  not  returned  on  demand. 
The  defendants  in  their  answer  denied  that 
they  were  engaged  In  the  business  of  operat- 
ing a  warehouse,  or  that  they  received  plain- 
tiff's property  in  that  capacity,  and  denied 
that  the  prc^erty  was  lost  by  reason  of  any 
p^ligence  on  the  part  of  the  defendants. 

There  was  a  sharp  conflict  In  tbe  testi- 
mony concerning  the  circumstances  imder 
which  defendants  received  plaintiff's  proper- 
ty and  the  agreement  between  them  with  re- 
spect to  It.  It  Is  uncontradicted  that  some 
time  during  the  month  of  January,  In  the 
year  1918,  plaintiff  received  at  Helena  cer- 
tain bundles  or  pacl^ges  containing  the  ar- 


tl<ae8  In  coDtrovttFsy,  wbldi  had  been  supped 
to  her  f  nun  Cincinnati,  Ohio.  The  packages 
were  shipped  to  Hdena  by  steamboat  Tbe 
defendants  were  agents  at  Helena  for  the 
steamboat  ooimpany,  and  received  all  consign- 
ments  of  freight  to  the  city  of  H^ena.  De> 
fendants  were  also  engaged  in  tl^  transfer 
business  hi  tbe  dty  of  Hdoia,  hauUz^  goods 
and  other  proper^  for  hlre^  On  receipt  of 
'the  bill  of  lading  and  on  the  arrival  of  tbe 
goods  plalntlfl*B  hnaband  gave  tlie  bill  ttf  lad- 
ing to  defendants,  and  the  goods  were  placed 
In  the,  upper  story  of  the  elevator  building ; 
defendants  haTli^  their  office  In  tibe  lower 
story. 

The  contentlMi  of  plaintiff  Is  that  the  de- 
f^dants  accepted  the  goods  for  hire,  and 
expressly  agreed.  In  consldaatton  of  tbe  pay- 
ment of  tbe  charges,  to  keep  tbe  goods  as 
war^ousemen.  On  tbs  other  band,  defend- 
anta  ctmtend  that  they  were  not  engaged  In 
tbe  warehonae  business,  but  were  merely 
agents  for  the  steamboat  company,  and  were 
engaged  In  hauling  for  hire,  and  that  at  tbe 
request  of  plaintiff  and  merely  for  her  accom- 
modation thej  permitted  bw  to  place  the 
goods  In  the  second  story  of  the  eleratw 
building  wlttiout  any  agreMDOit  with  reqtect 
to  safely  keeping  the  aam&  Tb^  contended 
that  they  did  not  operate  a  warehouse  there^ 
but  hod  permitted  several  persons  to  tempo- 
rarily place  goods  In  the  senmd  story  at  tb» 
elevator  building,  and  one  of  the  defendanta 
testified  that  th^  kept  a  watchman  on  guard 
at  the  building,  and  fliat  he  visited  the  sec- 
ond story  of  tbe  building  occasionally,  to  see 
that  everything  was  In  order  and  that  there 
was  no  combustible  matter,  so  as  to  avoid 
the  outbreak  of  Are. 

Plaintiff  did  not  discover  the  loss  of  the 
goods  until  about  a  year  after  they  had  be«i 
placed  in  tbe  building,  and  then  made  Imme- 
diate demand  for  their  return  or  payment 
which  was  refused,  and  this  suit  was  Insti- 
tuted. The  property  consisted  of  a  daven- 
port, of  the  olleged  value  of  $65,  a  roll  of 
bedding,  towels,  kitchen  utensils,  scarfs, 
chafing  dish,  an  electric  iron,  and  c^taln  oth- 
er articles;  tbe  whole  being  of  the  alleged 
value  of  $231.50. 

Tbe  court,  at  the  request  of  the  defendants, 
submitted  to  the  Jury  the  question  whether 
defendants  received  the  property  as  ware- 
housemen to  keep  the  same  for  hire,  or 
whether  merely  as  a  gratuitous  bailee.  Tbe 
court  told  the  Jury,  tn  an  instruction  given 
at  tbe  request  of  defendants,  that  if  they 
permitted  the  plaintiff  to  store  the  goods  In 
the  building  for  accommodation  only,  wlth- 
oDt  compensation,  the  only  duty  that  defend- 
ants owed  the  plaintiff  with  reference  to  the 
goods  was  to  exercise  slight  degree  of  care 
In  protecting  the  same,  and  that,  if  the  goods 
were  stolen  from  the  building  while  defend- 
ants were  exendsing  such  care,  there  would 
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be  no  liability.  The  verdict  being  In  fa- 
vor of  the  plaintiff  we  must  treat  it  as  hav- 
ing settled  In  plalDtUTs  favor  the  questitm 
whether  or  not  defendants  received  the  goods 
as  bailee  for  hire.  But  the  court  went  far- 
ther, and  gave  the  following  instmctton,  over 
the  objecticms  of  defendants: 

'^f,  on  tfae  other  bend,  you  find  from  the'eff- 
dence  in  this  case  that  the  defendant  company 
was  a  bailee  for  hire — that  is,  that  the  goods 
were  stored  by  plaintiff  with  the  defendant  com- 
pany, and  tbe  defendant  was  to  make  a  charge, 
or  to  cbarge  for  the  storage  of  th«  goods— and 
they  were  lost  while  in  the  possession  of  the  de- 
fendant company,  then  you  wHl  find  for  the 
plaintiff  for  the  value  of  the  goods,  as  shown  by 
the  evidence.** 

[1,  2]  This  Instruction  told  the  Jury,  in  sub- 
stance. It  will  be  observed  that  if  the  defend- 
ants were  bailees  for  hire,  and  if  the  goods 
were  lost  while  in  the  possession  of  the  de- 
fendants, the  latter  were  liable  for  the  value 
of  the  goods.  It  was  error,  we  think,  to  give 
this  Instruction,  for,  even  though  the  defend- 
ants were  bailees  for  hire,  they  were  only 
liable  for  negligence.  Bertlg  v.  Norman,  101 
Ark.  75,  141  S.  W.  201,  Ann.  Cas.  1913D,  943. 
It  is  true  that,  according  to  the  testimony 
adduced,  the  def^dants  were  placed  in  ex- 
clusive possession  of  the  prc^erty,  and  it  de- 
volved upon  them  to  explain  the  loss  before 
the  plaintiff  could  he  put  upon  proof  as  to 
negligence.  Phcenix  Cotton  Oil  Co.  v.  Pettus 
&  Buford,  134  Ark.  76,  203  S.  W.  19.  But 
{here  was  evidence  adduced  by  the  defend- 
ants tending  to  explain  the  loss  of  the  goods, 
and  also  tending  to  show  that  the  same  were 
lost  without  negligence  on  the  part  of  the 
defendants.  In  other  words,  there  was  legal- 
ly sufficient  evidence  to  warrant  a  submission 
to  the  jury  of  the  question  whether  or  not 
the  loss  was  explained,  and  occurred  without 
fault  or  Diligence  on  the  part  of  the  defend- 
aat&  This  being  true,  it  was  the  duty  of  the 
court  to  submit  those  issues  to  the  Jury,  rath- 
er than  take  them,  from  the  jury  by  the  in- 
struction siven,  which  In  substance  told  the 
Jury  that  the  defendants  were  llaUe  It  they 
held  the  goods  as  bailees  for  hire. 

For  the  oror  In  giving  this  Instruction,  the 
Judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  It  Is  so  wdered. 

HUMPHBBYS,  X,  not  participating. 


NEWLIN  V.  WEBB.    (No.  130.) 

(Supreme  Court  of  Arkansas.   Oct.  3,  1921.) 

I.  Evidence  €=34O0(4)— Note  eoatalnlng  reser- 
vation of  title  not  contract  of  sale  barring 
parol  evidence. 

A  note  for  the  purchase  price  of  mules 
containing  reservation  of  title  did  not  conatltnte 


a  written  contract  ot  sale  which  would  bar  evi- 
dence of  a  parol  wananiT  cf  tiie  mnlea. 

2.  Set-off  and  oouaterelalm  «s»l3— May  be  net 
>p  In  action  for  recovery  of  proper^  aai 
damages  for  unlawful  datentioa. 

A  set-off  and  counterclaim  could  be  set 
up  in  an  action  to  recover  possession  of  prop- 
erty and  damages  for  detention  thereof,  and 
it  was  immaterial  that  the  court  did  not  ren- 
der judgment  for  damages ;  admissibility  of 
plea  being  tested  by  state  of  pleadings  at  time 
filed,  under  Crawford  &  Moses'  Dig.  $  6236. 

3.  Set-off  and  counterdaitn  €=3l3— Held  prop- 
erly set  sp  In  aotion  to  recover  preperty. 

In  an  action  to  recover  mules  by  reason 
of  defendant's  failure  to  pay  a  note  given  in 
payment  therefor,  defendant  bad  the  right  to 
set  up  and  establish  a  counterdahn  based  on 
breach  of  warranty  in  order  to  show  that  the 
debt  evidenced  by  tbe  promissory  note,  whidi 
was  the  basis  of  plaintiff's  right  to  recover 
the  possession  of  tbe  property,  had  been  ex- 
tinguished. 

Appeal  from  Circuit  Court,  Dedia  County ; 
W.  B.  SorreHs,  Judge. 

Action  by  J.  H.  Webb  t^inst  P.  A  Newlln. 
Judgment  tor  plalntifT,  and  defendant  ap- 
peals. Beversed  and  remanded. 

H.  H.  Bays,  of  Arkansas  Olty,  for  ai^iel- 
lant. 

Buckner  &  Golden,  of  Dermott,  and  EL  R 
Hopson,  of  Arkansas  City,  for  appellee. 

Mcculloch,  C.  J.  Appellee  instituted 
tlfls  action  against  appellant  in  the  circuit 
court  of  Desha  county  to  recover  possesalon 
of  five  mules  and  for  damages  for  detentloA 
in  the  sum  of  $35.  It  is  alleged  in  tbe  com- 
plaint that  appellee  sold  the  mules  in  contro- 
versy to  appellant,  and  that  the  latter  exe- 
cuted to  the  former  a  promissory  note  for 
the  sum  of  $500  for  the  balance  of  the  pur- 
chase price,  and  that  in  said  note  there  was 
a  stipulation  that  the  title  to  the  mules 
should  remain  in  appellee  until  the  note  was 
paid  In  full.  The  note  was  exhibited  with 
the  complfilnt  Appellant  filed  an  answer  and 
cross-compIalnt  In  which  it  was  stated  that 
the  purchase  price  of  the  mules  was  the  sum 
of  $1,850,  of  which  $1,350  was  paid  In  cash 
and  that  the  note  was  executed  for  the  bal- 
ance; that  In  the  sale  of  the  mules  appellee 
orally  gave  a  warranty  that  each  of  thft 
mules  "was  sound  and  free  from  any  and 
all  defects."  It  Is  further  alleged  that  two 
of  the  mules,  of  the  value  of  $800,  '"provea 
to  be  disea£>ed,  crippled,  and  absolutely 
worthless,  and  that  the  plaintiff  was  in- 
formed of  said  facts  and  failed  and  refus- 
ed to  make  good  hla  warrant."  Xbe  prayer 
of  the  cross-Cmnplaint  is  as  follows: 

"Defendant  says  that  by  the  failure  of  the 
warranty  of  the  plaintiff,  as  aforesaid,  and  be- 
cause of  the  condition  of  the  mules  described, 
be  has  been  damaged  in  the  Bum  of  $800,  for 
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which  he  pni7>  jQdsmetit  m  a  aet-off  or  coqd- 
terclaim  agaiii>t  the  d«maad  of  the  plaintiff; 
prays  that  the  note  be  satisSed  in  full  by  can- 
cellation, and  for  Judgment  over  against  the 
pttii^ff  for  ¥300v  and  for  an  other  proper  re- 
lief to  vhfch  he  may  be  entKled." 

nl  The  eoQit'  Mrtalmd  ttie  denmrrer  to 
sppellanf 8  plea,  and  on  fftllnre  to  [dead  fur- 
tber  rendered  jadgm«it  agelDst  appellant 
and  In  taror  of  appell,ee  for  recovery  of  tBe 
possession  of  the  mules,  without  damages. 
Gonnsel  for  appellee  def rad  the  ruling  of  the 
court,  first,  on  the  ground  that  the  contract 
of  sale  was  In  writing,  and  that  the  writing 
cannot  be  varied  nor  anything  superadded  by 
proof  of  an  oral  warranty.  The  contract  of 
sale  was  not  in  writing  as  the  note  for  the 
purchase  price  containing  reservation  of  title 
did  not  constitute  a  contract  of  sale.  Par- 
rott  Tractor  Co.  t.  Brownfiel,  283  S.  W.  706. 

[1]  It  l8>n«at  contended  that  the  ruling  of 
the  court  was  correct  for  the  reason  that, 
this  btisg  an  action  for  the  recovery  of 
possession  of  personal  property,  a  coonter- 
c4alm  or  set-off  could  not  be  asserted.  This 
contention  Is  not  well  founded  for  the  rea- 
son, In  the  first  place,  that  the  action  was  ooe 
not  only  for  the  recovery  of  personal  prop- 
erty, but  for  the  recovery  of  money  as  dam- 
ages for  detention  of  the  property  In  contro- 
versy. We  held  In  Smith  v.  Glover,  136  Ark. 
531,  205  S.  W.  891,  that  In  an  action  for  re- 
covery of  real  property,  where  damages  for 
detention  were  also  sought  to  be  reoovored, 
the  action  was  in  part  one  for  the  recovery 
of  mon^,  and  that  a  counterclaim  could  be 
pleaded.  The  fact  that  the  court  did  not 
render  Judgment  for  the  recovery  of  damages 
does  not  deprive  appellant  of  the  benefit  of 
him  counterdalm,  for  the  admlsslbiUty  of  his 
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plea  must  be  tested  br  ttie  rtate  of  tbB  plead- 
ings at  tbe  time  sane  was  ffled.  Jl^pellant 
could  not  cut  off  the  right  to  assert  a  coun- 
terclaim by  withdrawing  his  claim  for  dam- 
ages after -tbe  counterclaim  was  filed.  Craw- 
ford ft  Moses'  Digest,  |  8236. 

[3]  ^Hiere  Is  still  asotbw  eonclnslve  reason 
why  the  ruling  of  the  court  was  erroneous. 
Appelant  bad  the  right  to  estaUlsh  his 
counterdalm  In  order  to  show  that  the  debt 
evidenoed  by  tbe  promissory  note,  which  was 
tbe  ba^  of  appdletfs  right  to  recover  the 
possession  of  the  property,  had  becu  extin- 
guished. Ames  Iron  Works  v.  Bea,  06  Ark. 
450,  19  8.  W.  1063;  Bamsey  t.  Oapahaw,  71 
Ark.  408,  76  8.  W.  479;  John  ▼.  Blytbe,  138 
Ark.  81,  210  S.  W.  348.  The  case  of  Ames 
Iron  Works  v.  Bea,  supra,  was  one  like  this 
for  the  recovery  of  possession  of  personal 
proparty,  and  there  was  asserted  a  coimter* 
claim  for  unliquidated  damages,  and  Judge 
Battle,  egjeakins  for  tin  court,  said: 

"The  rUcht  to  the  possession  of  property 
sued  for  Is  essential  to  a  recovery  In  actions 
of  replevin.  Any  state  of  facts  which  will  show 
the  ezisteoce  or  Donezistence  of  snch  a  right 
la,  as  ,a  mle,  pleadable  In  such  actions.  Thus, 
in  an  action  of  replevin  by  a  mortgagee  against 
the  mortgagor  to  recover  the  posaeseion  of  the 
goods  mortgaged  Cb  him,  the  mortgagor  can 
BoccessfoUy  defend  the  action  by  showing 
that  the  debt  which  tbe  mortgage  was  given  to 
aecnre  has  been  paid." 

For  both  of  the  reasons  set  out  above,  our 
conclusion  Is  that  the  court  erred  In  sustain* 
Ing  the  demurrer  to  appellant's  plea. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  over- 
rule the  demurrer. 


Digitized  by  Google 


283  BOUTHWKSTBBN  BSFOBTEB 


RIOLEY  V.  PRIOR  et  H.    (Nt.  22I8S.) 

(Sapreme  Coart  of  Blisaoarl,  Division  No.  2. 
June  23.  1921.  BebcariDS  Denied  July  19. 
1921.  Motion  to  Transfer  to  Banc  Denied 
Aug.  8, 1921.  Stipulation  as  to  CosU  Allow- 
ed Oct  1921.) 

k  Trial  «B>I40(2)— PfalRtlir  lot  Mmultad  f»r 
dHrtrent  tastlmoay  on  seeoid  trial  whara 
oontndloted  aid  aorraboratad  by  ather  wrtt- 
aesaaa. 

A  railwftr  employee  snlnf  for  injuries  from 
being  thrown  from  a  hand  car  struck  by  a 
train,  tbongb  he  testified  on  cross-examination 
at  a  former  trial  that  be  was  a  trat^walker 
and  reported  repair  worlc  to  some  one  else, 
should  not  be  nonsuited  for  testifying  on  the 
second  trial  that  on  the  morning  of  the  injury 
he  was  woiUng  as  a  track  repairer,  where  he 
also  testified  at  the  f  wmer  trial  that  it  was  Us 
duty  to  go  oat  on  a  band  car  that  morning, 
and  the  uncontradicted  testimony  of  himself 
and  other  witnesses  on  the  second  trial  was 
that  his  duties  included  section  vorli,  and  that 
be  was  in  the  line  of  such  duty  when  injured. 

2.  Master  aad  aarvaat  «s>286(31)— Rallroad'a 
asgligsMa  la  falllai  to  aauad  whlatla  held  for 

jury. 

In  an  action  for  lajurlaa  to  a  monber  of 
a  crew  on  ^  hand  car  strffck  by  a  train  in  a 
fog,  held,  on  the  eridence,  that  defendant's  neg- 
Itgence  in  faiUn^  to  sound  the  wbiatla  with  suf- 
ficient frequency  was  for  the  jury. 

3.  Master  aad  aarvaat  «s>285(l I)— Speed  af 
train  as  causa  of  Injury  to  hand  oar  oraw  held 

for  Jury. 

In  an  action  for  injuries  to  a  member  of  a 
crew  on  a  hand  car  strucli  by  a  train  in  a  fog, 
held,  on  the  evidence,  tiiat  qttestion  whether  the 
excessive  speed  of  the  train  was  proximate 
cause  of  the  collision  was  for  the  jury. 

4.  Trial  <t=»2l^lnstniotloa  as  to  dofeadanta* 
duty  to  souad  whistle  frequently  not  errooe- 
ous,  though  aot  deflnluo  "frequently." 

In  an  action  for  injuries  to  a  member  of  the 
crew  of  a  band  car  struck  by  a  train  in  a  fog, 
an  instruction  that  it  was  defendant's  duty  to 
frequently  sound  the  bell  aud  whistle  was  not 
erroneous  because  it  did  not  define  the  word 
"frequently";  it  being  apparent  that  the  whia- 
Ue  should  ba  aounded  frequently  enough  to 
warn  tha  oaw  whidi  was  a  qnation  for  the 
jury. 

NotCw— For  other  deflnitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Fre- 
quent.] 

5.  Trial  1^191(11)— Instruction  oa  effect  of 
contributory  noBllBunca  as  raduolog  damages 
held  not  erroaoona  aa  aaannlng  dofaadanta* 

neallgeoce. 

An  instruction  that  pbdntifTs  contributory 
negligence  under  the  federal  Employers'  Liabili- 
ty Act  would  not  defeat  a*  recovery,  unless  it 
were  the  sole  cause  of  the  injury,  but  that  the 
damages  should  be  diminished  proportionately, 
was  not  erroneous  as  asanming  defendant's  neg- 


Hgenee  and  eHmlDatiDg  flw  idea  oi  plaintiirB 
negligence  aa  the  ada  <»naa  of  the  aeddent. 

6.  Evldaaea  «s»3(8(3),  471(17)  —  Fladiai  as 
formar  appaal  that  Injnrad  amplayaa  waa 

\n  dlaekarga  of  duty  laadnisaMa  m  Waraay 
aad  cwMlualaa. 

In  an  action  for  injariea  to  a  Mmber  of  tiie 
Drew  of  a  hand  car  struck  by  a  train,  a  finding 
of  the  Coart  of  Appeals  on  a  former  appeal  that 
plaintiff  was  a  trackwalker  and  not  in  the  dis- 
charge of  his  duty  when  injured  was  not  admis- 
sible, being  hearsay  and  a  condoaion. 

7.  Damages  «S32IB(8)  —  lastmetfoa  to  altaw 
preaeat  oash  value  of  sun  reasonably  eaai- 
pentating  plaintiff  for  Impalmaiit  af  aaraiag 
power  not  erroneous. 

In  a  personal  injury  suit,  an  inatmction  to 
award  plaintiff  the  present  cash  value  of  such 
sum  as  would  fairly  and  reasonably  compenaate 
him  for  pecuniary  loss  reaolting  &om  impair- 
nent  of  earning  power  waa  not  erroneous, 
though  wages  were  higher  than  at  tibte  time  of 
tbeinjov. 

8.  Damafoa  ^92ie<4)  —  laatmeUoa  to  aHew 
praaant  easb  value  of  an«b  aam  aa  '^vlll  roa> 
aonably  oampansatir'  far  Matal  ami  pIvaM 
yaln  Mt  arrwMaaa;  "wlH  ba  reason ahia." 

In  personal  injury  suit,  an  inatroetiwi  to 
allow  pialntJfF  the  present  caah  nine  ot  sucb 
sum  as  would  fairly  and  reasonably  compensate 
lum  for  his  mental  and  physical  pain  was  not 
eiToueous  as  allowing  compensation  for  suffer- 
ing at  the  time  of  the  injury  on  the  basis  of 
the  present  value  thereof,  the  estimate  indud- 
Ing  sairering,  past,  present,  and  future,  and 
"will  reasonably  compeDsate"  and  **wiU  be  rea- 
aonable"  meaniiig  meaaarad  by  preaent  cash 
valae. 

[Ed.  Nota^For  other  definitions,  nee  Wor& 
and  Phrasea,  Firat  and  Second  Seriea,  Compen- 
sation.] 

».  Appeal  and  error  ^=>2I6(2>— Appallaat  eaa- 
BOt  oomplaln  of  vagaa  InstraeUon  wtmra  It  af- 
fared  no  Inatrnotlon  on  aabjaot 

An  appellant  cannot  complain  of  an  iBatrae* 
Hon  which  la  Tague  in  directing  how  to  esti- 
mate damages  where  it  offered  no  inatmetiea 
on  the  BUbJecL 

10.  Danagea  «s9r3l  (4)  —  Verdict  for  |I2^ 
for  internal  lajurlaa  from  wMeh  ptalntlff  bad 
practically  raoovered  held  exoaialva  ^  $5,- 
000. 

In  a  personal  injury  suit,  where  plaintiff, 
68  years  old  at  the  time  of  tbe  trial,  had  suf- 
fered a  hernia  near  the  stomach,  an  ingoing 
hernia,  and  a  discolored  lump  on  the  right  side 
of  the  spine  near  the  kidney,  but  at  the  time 
of  the  trial  was  nearly  cured,  a  verdict  for  $12,- 
600  was  excessive  by  $5,000. 

Walker,      diasentlng  in  part 

Appeal  from  Circuit  Court,  Jadoon  Coun- 
ty; Harris  Bobiason,  Judge. 

Action  by  George  Bigley  against  Edward 
B.  Prior  and  others,  receivers  of  the  Wabash 
Ballroad  Company.  Judgment  for  plaintiff, 
and  defendants  appeaL  Affirmed  on  omdi- 
tloD  of  remittltar. 


>7or  other  cams  see  mom  topis  and  KBT-NUUBSR  la  all  Ksy-Nwmband  OlgsBta  and  Xndans 
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N.  8.  Brown  and  Homer  Ebll*  Ixitb  of  St 
Looia^  end  Selwee  &  Sebre^  of  Kuuas  City, 
tor  ai^eUanta. 

AtwDod,  ^cfcerahani,  Hfll  ti  PoiAain,  of 
KaDsas  C^,  tot  mpondoit. 

WHITE,  C.  An  actioo  for  pnamal  In- 
juries. Tba  plaintiff  recoren^  Jndgment  in 
the  drcnlt  court  of  JadEwm  cooatr,  Moron- 
ber  21.  1918,  tor  the  sum  of  $tZfiOO,  The 
plaintiff  waa  In  the  emploj  of  the  defendant 
and  lived  north  ct  the  Mlaeourt  ziver  about 
aeren  mllea  eeat  of  Kansas  pity*  at  or  near 
Baadolph,  in  Olay  conatj.  About  7:80  In  the 
UHimSng,  Janoaiy  19;  1914,  he  boarded  a  liand 
car  with  a  etev  at  Bandol^  and  started 
westward  to  repair  enue  track  between  that 
ptrtnt  and  Kansas  Ci^. .  The  crew  conaistod  itf 
a  Mr.  Andentm.  who  waa  forsman,  the  ^ain- 
tifff  and  ftHir  other  nun.  The  i^aln tiff  assleted 
In  propelling  the  hand  ear.  The  morning 
•wma  very  foggrt  the  mn  coidd  aee  a  dis- 
tance of  only  abont  20  or  80  feet  ahetd. 
They  had  proceeded  a  mile  or  more  west- 
ward from  Bandolidi  and  had  crossed  what 
are  termed  the  twin  bridges  when  a  Wa- 
bash train  coming  from  the  west  In  the  fog 
ran  upon  the  hand  car  and  knocked  it  ott, 
killing  all  the  other  men,  and  iafllcUng  in- 
Jnzlee  upon  the  plaintiff,  fOr  whSdi  he  brings 
this  suit. 

The  plaintiff  introduced  erMniee  to  show 
ttiat  it  was  nsnal  for  hesYy  fogs  to  bang 
over  the  track  along  the  rlTer  at  that  point 
at  that  time  <^  year;  Oiat  it  was  the  custom 
for  trains  passing  through  the  fog  at  such 
times  to  sound  the  bell  continuously,  blow 
the  whistle  at  frequent  interrals,  and  run 
slowly;  running  slowly  meant  10  or  12  miles  an 
hour.  Across  the  river  from  Kansas  C^ty,  and 
about  5  miles  west  of  Randolph,  Is  what  Is 
termed  block  223,  whence  signals  were  sent 
to  Randolph  indicating  trains  in  the  block. 
While  the  crew  was  waiting  at  Bandolpb  a 
train  was  in  the  block,  and  tbey  waited  until 
it  passed  eastward  before  starting.  There  were 
two  parallel  tracks  used  by  the  Burlington, 
the  Bock  Xsland,  and  the  Wabash  Railroad 
Companies.  The  trains  on  those  tracks  used 
the  north  track  going  west  and  the  south 
track  going  east  The  hand  car  was  on  the 
south  track  when  met  by  the  train  going 
east.  Shortly  before  the  ctrilision  a  train  on 
the  north  track  going  west  passed  the  band 
car. 

The  plaintiff  testified  that  as  they  proceed- 
ed he  and  the  crew  were  listening  for  trains 
and  heard  no  Ml  and  no  whistle  from  the 
train  which  ran  them  down.  He  testified 
that  he  conld  have  heard  the  whistle  half 
a  mile  and  had  beard  it  that  distance;  that 
he  was  listening  and  was  in  a  position  to 
hear  the  bell  and  the  whistle.  Other  evi- 
dence was  <^fHed  by  .the  plaintiff  to  show' 
that  crews  on  hand  cars  going  through  the 
fog  always  listened  and  watched  for  trains 
that  might  cause  tbem  trouble. 


The  train  waa  mnnlag  at  tlie  rate  of 
abont  25  miles'  an  hour.  The  defendant  In- 
troduced  evidence  to  show  that  the  whistle 
was  blown  at  Intervals  of  abont  two  or  three 
minutee,  and  once  or  twice  after  the  train 
bad  passed  the  BCilwaukee  bridge,  which  was 
about  a  mtle  and  a  quarter  wesl  of  the  place 
ot  (Mdliskm,  and  ttiat  the  bell  was  rung  con- 
tlnnotisly.  On  that  evidence  the  jury  re- 
turned a  verdict.  Judgment  was  rendered  as 
stated,  and  the  defendant  appealed.  On  a 
former  trial  a  verdict  was  returned  for 
94Jf00,  and  on  appeal  to  the  Ekansas  City 
Oourt  of  Appeals  the  Judgment  was  reversed, 
and  the  cause -remanded. 

I.  The  appellant  asserts  that  the  Judgment 
sboiild  be  reversed  because  the  plaintiff 
changed  his  testimony  from  what  it  was  at 
the  first  trial.  On  appeal  from  the  flfst  trial 
(Rigley  V.  Wabash  R.  R.  Co.  (App.)  204  S.  W. 
737)  the  Kansas  City  Court  of  Appeals  held 
that  the  plaintiff  could  not  recover  on  two 
grounds:  First,  because  there  was  nothing 
to  show  that  the  plaintiff  belonged  to  the 
crew  of  that  car  or  why  he  was  on  It;  he 
appeared  mer^y  to  have  been  th^e  with  no 
suggestion  that  he  was  ordered  there;  his 
duties  as  an  emi^oyee  ol  the  railroad  com- 
pany were  those  of  trackwalker,  and  there- 
fore he  was  not  In  the  line  of  his  duty  at  the 
tlihe  of  his  death.  Second,  he  could  not  re- 
covert  because,  being  a  trackwalker,  it  was 
bis  duty  to  look  out  for  trains. 

In  his  testimony  at  the  last  trial  the  plain- 
riff  said  he  had  been  at  work  for  the  com- 
pany for  12  or  14  years;  on  the  morning  of 
the  injury  he  was  engaged  at  track  work, 
was  working  on  that  section  repairing  the 
track;  that  his  business  consisted  of  welk- 
ing  the  track,  but  on  the  morning  of  the 
Injury  he  was  working  as  track  repairer,  a 
section  man;  that  a  trackwalker  walks  the 
tracks  and  he  never  walks  the  trac^  on  a 
band  car;  he  had  worked  on  that  particular 
section  for  six  or  seven  years,  and  besides 
being  trackwalker  he  did  section  wwk;  sec- 
tlcm  work  consisted  in  going  out  on  the  track 
with  a  gang,  laying  rails,  or  doing  anything 
to  keej^  the  track  up.  He  further  testified 
tliat  on  the  morning  of  the  injury  he  with 
the  crew  was  going  to  repair  track  near  the 
Milwaukee  bridge,  and  he  knew  beforehand 
what  was  to  be  done  there.  The  evidence 
showed  that  before  starting  from  Randolph 
the  foreman  went  into  the  station  and  talk- 
ed to  the  station  agent,  and  that  it  was  cus- 
tfwiary  for  the  foreman  in  such  case  to  as- 
certain about  the  trains.  The  plaintiff  him- 
self was  not  permitted  to  testify  as  to  any 
orders  givoi  him  by  the  foreman  because 
the  foreman  was  dead  at  the  time  of  the  tri- 
al. It  was  shown  by  the  two  sons  ol  the 
plaintiff  who  testified,  and  who  were  not 
present  at  the  former  trial  because  they  were 
with  the  A.  B.  F.  in  Franca,  that  plaintiff's 
worii  consisted  of  stdns  over  the  track  and 
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working  oo  tbe  trade  and  going  out  on  a 
band  car  tat  tliat  pulton^  and  thst  be  put 
in  a  part  of  bis  time  aa  a  section  man. 
One  wltneas  for  the  plaintiff  said  he  was 
present  In  BaudoliAi  in  tbe  morning  and 
saw  tbe  band  car  wben  It  started;  be 
-knev  Mr,  Anderson,  tbe  foreman;  be  saw 
tbe  crew  pat  tbe  car  on  tbe  track  and 
get  on  the  car,  and  beard  Mr.  Anderson  In- 
struct Bigley  to  go  im;  be  saw  tbem  patting 
tbe  tools  <Hi  tbe  car;  be  beard  Anderson- 
say,  "Gome  on  bojB,  let's  go;  everytbing  is 
clear;  everything  will  be  safe^"  and  they  all 
got  on  the  car,  indOdlng  BigWt  and  moved 
off,  l%ls  evidence,  and  it  is  nncontradiet- 
■ed,  suOtcieotly  shows  that  the  pUntlff  was 
In  the  line  ct  his  duty  that  morning,  waA  that 
be  was  not  wtnrUng  as  a  trackwalker. 

The  point  made  by  appelant  Is  tliat  tbe 
plaintiff  changed  bis  testimony  from  tbe 
flrat  trial,  wbere  be  testified  that  be  was  a 
trackwalker.  On  cmes-ezamlnatitm  at  tbe 
■first  trial  Rlgeley,  In  answer  to  Iwdlng  ones- 
tions  of  defendant's  couns^  testified  that  his 
■business  was  to  walk  along  tine  track  and 
see  that  the  trade  was  in  good  oondltion,  and 
that  was  all  he  did;  that  he  walk^  and 
down  the  track  and  looked  at  the  rails  and 
bolts  and  everything,  to  see  tbat  it  was  in 
repair,  and  if  it  was  not  In  nvalr  be  report- 
ed it  to  some  one  else;  it  was  not  ills  dnty  to 
repair  it 

In  redirect  examination  the  plaintiff  show- 
ed he  had  also  testified  on  Oie  former  trial 
tbat  It  was  a  part  of  his  duty  to  go  down  on 
that  hand  car  that  morning,  and  that  be 
was  on  duty  at  tbat  time. 

It  Is  claimed  tbat  his  present  testimony 
so  dianges  what  he  swore  then  that  he  ought 
not  to  recover. 

[1  ]  This  court  baa  held  that,  if  a  piaJntiff  on 
a  seccHid  trial,  wltboat  a  reasonable  explana- 
tion, changes  his  testimony  from  that  given 
at  the  first  trial  aa  to  facts  matwlal  to  his 
rlgM  ot  action,  he  oiigbt  not  to  be  credited 
with  telling  the  truth,  and  ordinarily  should 
suffer  nonsuit  fitedev.  Railroad,  266  Mo.  loc. 
cit  110,  111.  175  S.  W.  177.  In  this  case  the 
statement  of  the  plaintiff,  where  he  said  be 
was  a  trackwalker  and  that  was  all  be  did, 
and  that  he  reported  repair  work  to  some  one 
else,  were  all  in  answer  to  leading  questions 
asked  by  defendant's  couds^.  He  answered 
simply  "Yes,  sir,"  and  "No,  sir,"  to  the  ques- 
tions asked.  He  said  at  the  same  time  that 
it  was  bis  dnty  to  go  out  on  a  band  car  tbat 
morning. 

The  evidence  at  tbe  present  trial  aufflclent- 
ly  shows  that,  while  be  was  a  trackwalker, 
he  bad  the  additional  duty  to  assist  In  re- 
pairing tbe  track;  that  he  did  section  wwk 
also  as  a  part  of  his  regular  work.  This 
was  shown  by  witnesses  other  than  the  plain- 
tiff. No  attempt  was  made  by  defendant  to 
show  that  it  was  not  true,  and  defendant 
must  have  known  whether  plaintiff's  duties 
Included  section  work  or  not.  Tbe  Question 


at  telle  was  wbeUier  be  was  in  Oe  line  of 
his  duty  at  tbe  time  he  was  Injored.  The 
evidence  showed  without  contradiction  tliat 
be  was. 

If  on  tbe  former  trial  tlie  plaintiff  was 
Induced  by  tbe  skillful  cross-examination  of 
defnidanifs  attorn^  to  make  statements  con- 
trary to  the.  fucta,  be  staoold  not  be  non- 
suited for  telling  tbe  tmtb  about  tbe  matter 
now. 

[1]  II,  Appellant  claims  tbe  demurrer 
Aoald  have  been  sustained  because  there 
was  no  pro(riC .  of  actlonalde  negligence  on 
tbe  part  of  tbe  defendant  Tbe  evidence 
showed  without  contradiction  that  there  was 
a  heavy  fog  the  mwning  of  tbe  aoddflnt,  and 
that  such  fogs  were  of  fregueni  oocorrenoe 
abmg  tbe  river  at  tbat  pobit;  that  It  was 
necessary  for  aecUon  moi  to  pass  along  tbe 
track  tn  foggy  weatiur  In  a  band  car,  and 
tbat  band  cars  were  fee  be  expected  npmi 
tbe  traidc;  that  it  was  Ibe  custom  for  trains 
nmnlug  throngb  saob  fogs  to  tun  slowly, 
10  or  12  miles  an  lionr,  sound  a  whlatle  at 
frequent  Intervals,'  and  ring  tbe  bflU  con- 
tinonsly.  Tbe  detaidant  objected  to  tbe 
word  "custom,"  but  all  defendant's  witness- 
es testifled  that  It  was  tbe  vniform  "practioe" 
to  Uow  tbe  whistle  and  sound  tbe  bell  aft 
sncb  times.  One  of  .plaintiff's  witnesses  said 
it  was  the  custom  to  blow  the  whistle  at 
such  times  every  60  or  75  yards. 

The  an>dlant  now  says  tbere  Is  no  mb- 
stantlai  evidence  to.  show  negligence  in  Oil- 
ing to  observe  the  custom  or  jwacMoe.  It 
is  also  argued  tbat  tbe  ndse  of  the  band 
car  would  prevent  to  some  extent  those  on 
it  frmn  bearing  tbe  b^  or  wblstle,  and 
that  tbe  train  whlcb  passed  on  the  other 
tnuA  immediate  before  tiu  ocdllsicm  pnrtia- 
bly  made  such  a  ntfse  as  to  drown  the  sound 
of  the  belt  and  whistle.  The  plaintiff  testi- 
fied that  he  could  hear  the  whistle  half  a 
mile  wben  it  sounded.  He  said  be  and  tbe 
crew  were  propelling  the  hand  car  and  listen- 
ing and  looking  for  trains,  fie  did  not  bear 
eithw  the  whistle  or  the  bell.  Appellant 
Introduced  witnesses,  including  the  engineer, 
fireman,  conductor,  ahd  brakemen,  to  testify 
tihat  the  whistle  was  sounded  and  the  bell 
rung.  Some  of  them  testified  that  the  beil 
was  rung  condnuously  and  that  the  whistle 
was  sounded  at  interrals.  None  of  thAm 
were  very  definite  as  to  Jn^  when  or  bow 
often  the  whistle  was  sounded.  The  «igi- 
neer  said  he  sounded  the  whistle  at  lotttvals 
of  two  or  three  minutes.  He  was  running 
25  miles  an  hour.  As  nearly  as  he  could 
"recall,"  he  sounded  the  wblstle  twice  after 
he  crotised  the  Milwaukee  bridge,  which  was 
a  mile  and  a  quarter  from  tbe  place  of  col- 
lision. There  is  no  poeitive  evidence  on  tbe 
part  of  the  defwdant  that  the  whistle  was 
sounded  at  all  within  a  half  mile  of  the 
place  of  collision.  The  testimony  of  tbe 
plaintiff  is  positive  tbat  it  was  not  sound- 
ed. This  Is  not  OKdlnary  nacativu  arUeooep 
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sach  lis  ^ven  by  an  tnattenttve  wltneBS  who 
Is  not  Interestied  In  noUdng  whether  a  cer- 
tain signal  Is  glTen,  rntHi  teetlmoDy  as  la 
fr«quentty  given  In  raUroad  cases  where  a 
bjstander  testifies  he  did  not  hear  a  whistle 
or  a  bell.  Dutcher  t.  Ballroad,  241  Mo.  loc. 
eifti  leo,  145  S.  W.  63.  Here  wcare  six  men 
<m  a  band  ear.  evvry  one  ot  them  dlrediy 
and  intensely  interested  in  hearing  any  whis- 
tle or  bell  that  might  be  sonnded ;  their  Ures 
depended  upon  tiielr  bearing;  they  were  lis- 
tening for  the  purpose  of  beeilng.  That  hone 
of  them  beard  Is  a  reasonable  inference,  be- 
cause. If  any  fme  of  them  had  heard  the 
whistle  or  the  bell,  the  others  would  bare 
been  notified  and  the  hand  car  remored  from 
the  track.  Upon  this  erid^ice  it  was  a 
qneation  for  ttie  Jury  whether  the  defoidant 
was  negligent  In  failing  to  sound  the  whistle 
with  sufOdent  frequency  to  warn  tne  par- 
ties  <m.a  hand  car,  or  any  employee  who 
might  be  in  a  dangerons  position  on  the 
track. 

[I]  Another  act  of  negligence  alleged  was 
the  excessive  speed.  The  appellant  claims 
the  speed  of  2'5  miles  an  hour  was  not  the 
proximate  cause  of  the  collision,  because  lb  is 
not  shown  that  It  could  have  been  avoided  if 
the  train  had  been  running  at  a  lower  rate 
of  speed.  It  Is  pure  assumptiwi  to  say  that 
a  train  rDnuli\|hat  half  the  speed  would  have 
caused  the  same  iniury,  or  one  like  itk  .  If 
the  train  bad  been  running  at  half  the  speed 
from  the  time  it  crossed  the  river,  tbe  hand 
car  would  have  been  to  its  destination  and 
off  the  track.  If  notv  the  men  on  the  hand 
car  would  have  had  double  the  time  In  which 
to  Jump  for  their  lives  after  they  saw  the 
train  appearing  in  tbe  fog;  the  force  of  the 
collision.  If  there  had  been  one,  would  neces- 
sarily have  been  much  less.  It  was  a  ques- 
tion for  tfae  Jury  as.  to  whether  an  excessive 
rate  of  speed  was  tb«  cause  of  the  injury. 

It  is  possible  that  the  noise  of  tbe  hand 
car  and  the  confusion  of  sounds  caused  by 
tbe  train  which  had.  Just  passed  may  have 
prevented  those  on  the  band  car  from  hear- 
ii^  tbe  bell,  or,  1|  they  heard  it,  from  locat- 
ing Its  direction;  but  all  that  was  for  the 
Jury  to  consider  in  determining  whether 
proper  care  was  exercised. 

[4]  III.  Tbe  appellant  assigns  error  to  the 
giving  of  instruction  A,  the  principal  instruc- 
tion given  on  behalf  of  tbe  plaintiff,  which 
told  tbe  Jury  it  was  the  duty  of  the  defend- 
ant "to  frequently  and  at  short  intervals  to 
sound  the  bell  and  whistle  on  said  train." 
Tbe  objection  Is  that  the  lustructlon  did 
not  deQne  the  word  "frequently"  nor  tell 
the  Jury  what  was  meant  by  It.  The  in- 
Btruction  did  tell  the  Jury  that  the  whistle 
should  be  sounded  "as  a  warning  of  the 
approach  of  said  train  to  those  on  said  hand 
car."  It  is  apparent  that  the  whistle  should 
be  sounded  frequently  enough  to  serve  that 
purpose.  Jt  was  for  the  Jury  to  say  whether 
or  sot  that  was  don&  If  tbe  instruction 
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had  told  the  Jttry-  that  treqn«>ny  meant 
every  100  yards,  or  every  quarter  of  a  mile, 
or  anything  of  that  kind,  deCoidant's  conns^ 
would  have  been  urging  more  valid  obifec- 
tlmi  to  the  Instruction. 

[I]  IV.  In  an  Instnctton  on  the  measnre 
of  damages  tbe  Jury  were  told  that.  U  tiiey 
found  the  plalntitf  fidled  to  exwcise  ordi- 
nary  care  for  his  own  safety,  tiim  the  dam- 
ag«s,  if  any  were  awarded,  should  be  dimin- 
ished accordingly.  Then  a  furOier  instrue- 
tlon,  D,  given  for  tbe  plaintiff,  defined  con- 
tributory negligence  as  a  failure  on  the  part 
of  tbe  plaintiff  to  exercise  ordinary  car^ 
any  net^igent  act  or  omission  ,  of  plaintiff 
wtdch  concurred  witii  tbe  negligence,  if  any, 
of  defoidantB,  in  caudng  the  injury,  and 
thm  otmUnned: 

'^on  are  fartlier  instructed,  however,  that 
if  you  Bbould  find  from  the  evidence  that  plain- 
tiff was  guilty  of  contributory  negligence,  yet 
the  act  of  Congress  under  which  this  salt  is 
broui^t  provides,  and  yon  are  instructed,  that 
contributory  negiigence,  unless  tbe  sole  cause 
of  the  injury,  does  not  defeat  a  recovery  alto- 
gether, but  the  damages,  if  any  awarded  aball 
be  diininished  by  the  Jury  in  the  proportion 
which  the  contributory  negligence,  if  any,  of 
plaintiff  bears  to  the  combined  negligence,  if 
any,  of  both  plaintiff  and  defendants,  and  your 
finding  shall  be  in  accordance  herewith." 


The  appellant  asserts  that  tbe  nse  of  the 
words  "contrlbntory  negligence"  assumes 
that  appellants  were  urgent  and  elimi- 
nates at  once  the  Idea  that  plainUff's  neell- 
gence  could  be  the  sole  cause  of  the  accident. 
The  Jury  had  been  t<Hd  In  the  other  instruc- 
tions that  they  must  find  the  defendant  was 
guilty  of  negligence  In  several  particulars 
In  order  to  authorize  a  verdict  for  the  plaln- 
ti£E.  It  is  attrlbutii^  to  the  Jury  an  un- 
usual subtlety  to  suppose  they  would  apply 
such  refinement  of  reasoning  to  t2ie  Inter- 
pretation of  the  word  "contributory.**  This 
instruction  is  based  solely  on  the  defense 
of  contributory  negllg^ce.  It  does  not  au-. 
thorize  a  verdict  <m  any  flndli^  whatever. 
It  slmi^  calls  attrition  to  that  defoise  and 
tells  the  Jury  what  Is  necessary  to  prove 
in  order  to  defeat  recovery  on  that  ground. 
It  does  not  affect  or  purport  to  affect  the 
main  Issues  of  the  case  as  pot  to  the  Jury 
in  the  other  instructl<Mi8,  and  Is  not  er- 
roneous. 

[1}  V.  Tbe  defendant  offered  in  erldoice 
tbe  opinion  of  the  Kansas  City  Court  of  Ap- 
peals, as  the  same  Is  reported,  rendered  wbm 
the  case  was  before  that  conrt  on  appMl 
from  the  former  trial.  In  that  opIni(m  the 
Court  of  Appeals  In  its  analysis  of  the  facts 
finds  that  the  plaintiff  was  a  trackwalker  and 
was  not  in  the  discharge  of  bis  duty  at  the 
time  he  was  injured.  Appellant  baa  offOTed 
no  authority  nor  any  reason  why  this  evl^ 
dence  should  t»  admitted.  It  to  not  only 
pure  hearsay,  but  a  oonduslon  from  the 
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facts,  and. not  competent  erldmce  on  any 
theory. 

[7]  yi.  Tbe  appellant  complains  of  the  In- 
Btroctlon  given  for  plaintiff  on  tbe  measure 
of  damages.  This  instruction,  after  telling 
the  Jury  they  should  take  into  account  the  na- 
ture of  the  injuries^  bodily  pain,  and  mental 
anguish,  if  any,  suffered  by  tbe  plaintiff, 
and  such  as  the  jury  should  And  the  plain- 
tiff has  suffered  and  would  suffer  in  the 
future,  his  medical  expenses,  not  exceeding 
¥200.  "Impairment  of  his  ablbUty,  if  any, 
to  work  and  earn  money  resulting  directly 
from  such  injuries,"  then  directed  them  to 
award  plaintiff  "the  presrait  cash  value  of 
such  sum  in  damages  as  the  Juiy  i^all  find 
and  believe  from  the  evidence  will  fairly 
and  reasonably  compensate  talm  for  hla  men- 
tal and  physical  pain,  if  any,  his  medical 
expense,  If  any,  and  his  pecuniary  loss,  if 
any,  resulting  directly  from  any  Impairment^ 
If  any,  of  his  earning  power,  all  as  above 
restricted  and  set  out,  and  resulting  directly 
from  such  injuries,  If  any,  so  received." 

The  objection  to  that  instrucUon  is  the 
use  of  the  expr^ion  "preset  cash  value." 
Appellants  argue  that  it  allows  the  Jury  to 
estimate  plaintiff's  loss  of  earnings  In  1914 
by  the  present  standard  of  earnings  when 
wages  are  much  higher.  An  analysis  of  the 
instruction  shows  that  the  award  of  damages 
authorized  were  on  account  of:  (a)  Physical 
and  mental  pain,  past  and  future  ;.(b)  medi- 
cal expenses;  (c)  impairment  of  earning  pow- 
er. The  Jury  were  not  authorized  to  give 
plaintiff  damages  for  loss  of  "earnings,"  a 
totally  different  thing  from  loss  of  earning 
power. 

In  awarding  damages  for  impairment  of 
ability  to  earn  money,  the  Jury  necessarily 
must  base  their  estimate  upon  the  present 
disability,  whether  It  is  permanent  or  cur- 
able. They  must  estimate  the  probable'  dur- 
ation of  it,  Just  as  in  a  death  claim  they 
estimate  the  expectancy  of  life  Of  the  person 
killed  and  the  pecuniary  loss  to  the  widow 
or  children.  They  must  give  a  lump  sum 
as  their  measure  of  tbe  present  value  of  the 
loss.  8  B.  G.  li.  p.  479;  Morton  v.  S.  W. 
Tel.  &  Tel.  Co.,  217  "S.  W.  835;  Hurlburt  v. 
Bush,  224  S.  W.  loc.  cit.  327;  McWbIrt 
V.  C.  &  A.  E.  R.  Co.,  187  S.  W.  830,  loc.  dt 
836.  It  was  the  rule  applied  by  tbis  court 
in  the  case  of  Greenwell  v.  C,  M.  &  St  P. 
Ry.  Co.,  224  S.  W.  404,  loc.  cit  410.  The 
loss  of  earning  power  was  estimated  and 
compensation  allowed  at  the  present  value 
of  such  compensation. 

[S]  Should  a  differmt  rule  be  applied  In 
estimating  compensation  for  pain  and  suffer- 
ing, when  It  Is  continuing?  If  the  suffering 
were  wholly  in  the  past,  it  might  be  well  to 
direct  the  jury  to  consider  only  compensation 
reasonable  at  the  time  the  suffering  was  In- 
ctured.  But  when  tbe  estimate  must  include 
suffering,  past,  present,  and  future,  covering 
A  lone  period  of  time  l>eford  the  trial— five 


years  in  this  case— what  Is  the  Jury  to  do? 
Estimate  the  cash  value  of  the  compensation 
in  1914  and  snbaeaoent  years  separately?  Or 
divide  tbe  time  in'  monthly  periods  and  flgure 
oat  the  pain  and  snllering  of  each  mtmtbt 
Instractiaais  indicating  the  present  value  ot 
the  compeDsati<m  for  suffering  have  been 
held  proper.  Reynolds  v.  Transit  Co.,  189 
Mo.  420,  88  S.  W.  60,  107  Am.  St  Bep.  380. 
Such  sums  as  "will  reas<Hiably  compensate 
him,"  was  h^d  correct  In  Dean  v.  Railroad, 
189  Mo.  loc  dt.  303,  97  S.  W.  910.  "Sndi 
sum  as  yon  find  will  be  reasonable  oomp^iaa- 
tlon  to  her  for  mental  and  physical  pain  and 
sufferii^  Opast  and  fature)  was  approved 
as  the  proper  measure  in  Krlnard  v.  Weaba- 
man,  216  S.  W.  loc.  dt  942.  "WiU  reason- 
ably eompaiaate"  and  "will  be  reasonable" 
cannot  mean  anything  else  than  measured  by 
present  cash  value. 

[I]  If  the  inatroctlon  Is  somewha.t  vagne 
in  directing  how  to  make  the  estimate,  the 
appellant. cannot  complain,  because  it  ottered 
no  instruction  on  the  subject  Hnrlbnrt  v. 
Bush,  224  S.  W.  loc.  dt  827;  Powell  t.  Rail- 
road, 256  Mo.  loc.  dt  454,  164  S.  W.  628; 
Breen  v.  United  Rys.  Co.,  204  S.  W.  loc  dt 
523. 

[10]  yil.  It  is  claimed  that  the  verdict  Is 
excessive.  The  evidence  shows  tbe  plaintiff 
was  63  years  old  at  the  tioft  of  the  trtaL 
He  wait  not  allowed  to  recover  anytbinif  tar 
loss  of  earnings.  The  pain  and  Bafferlng 
which  he  incurred  and  the  Impairment  of 
earning  capadty  was  all  that  ootdd  be  eondd- 
ered  by  tbe  Jury  w»pt  his  medical  eQ>aisea 
of  ¥200.  The  evidence  showed  fliat  he  was 
thrown  down  an  onbankment  and  lodged 
against  a  tree.  The  ptaysidan  who  examined 
him  found  a  hernia  In  the  te^oa  of  the  atom* 
ach  and  also  an  Inguinal  hernia  and  a  dis- 
colored lump  on  the  right  side  of  the  spine 
in  the  region  of  the  kidney.  There  was  blood 
In  the  plaintiff's  urine  afterwards.  He  was 
treated  for  several  months.  At  the  time  of 
the  trial  he  was  nearly  cured;  there  was  no 
evidence  visible  of  the  inguinal  hernia.  The 
physician,  however,  stated*  that  he  had  ob- 
served some  difference  In  "impulse,"  on  that 
side  from  the  other  side.  Owing  to  the  dis- 
use of  muscles  on  the  left  side,  they  had  be- 
come atrophied  somewhat  There  was  a  weak- 
ness In  the  muscles  of  that  sid&  The  physi- 
cian also  noticed  a  tendency  to  break  out  In 
a  profuse  unnatural  persplratlwi.  He  attrib- 
uted that  to  a  nervous  condition.  Physicians 
for  tbe  defendant  testified  that  they  found 
nothing  wrong  with  the  plaintiff  at  the  time 
of  the  trial.  It  is  difficult  to  believe  that  his 
injuries  were  permanent,  although  they  were 
painful.  The  only  thing  that  remained  at 
the  time  of  the  trial  was  some  discomfort 
and  a  certain  weakness  of  jwrtiaUy  atro- 
phied muscles  on  the  left  side,  making  It  diffi- 
cult for  him  to  lift  tbings.  Considering  tbe 
elements  of  damage  which  the  jurj  were  al- 
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lowed  to  take  Into  atxount  and  the  nature  of 
the  Injuries,  we  Uilnk  the  Terdlct  was  excee- 
rive  to  the  amoant  of  $S.OOO.  If  the  plaintiff 
will,  therefore,  within  10  daya  from  the  de- 
llTery  of  this  oplnlrai  remit  firom  the  amoant 
ia  his  Jndgmmt  $5,000  aa  of  the  date  of  the 
Judsment*  the  Judgment  wUl  he  affirmed; 
otherwise  It  will  be  reversed  and  remanded. 

BAIL&Y  and  CO.,  not  sitting. 

PER  CUBIAM.  The  foregoli^  opinifm  by 
WHITE,  G.,  is  adopted  as  the  opinion  of  the 
court. 

All  concur,  accept  WAIiEEB,  who  dissents 
In  opinion  filed. 

WAIiEEB,  3.  1  cwcnr  In  this  opinion,  ex- 
cept as  to  the  afDrmance  conditioned  upon 
the  entry  of  a  remittitur  in  the  amount  of 
the  verdict,  I  d^irecate  the  custom  arbi- 
trarily, as  I  construe  It,  exerdsed  by  appel- 
late courts  in  reducing  the  amount  ct  ver- 
dicts. The  trim  of  the  fact  are  much  better 
qualified  to  pass  fairly  upon  this  question 
than  a  judge  sitting  smugly  In  his  dUmbera 
with  nothing  to  direct  his  Judgment  or  Influ- 
ence his  conclusion  except  the  cold  record. 
If  this  verdict  shocked  the  moral  sense,  In 
that  tt  was  out  of  all  proportlra  as  a  com- 
pensAtlon  for  the  Injuriee  Inflicted,  ample  op- 
portunity was  afforded  for  an  IntelllgeDt  re- 
duction of  same  In  the  trial  court  This  not 
having  been  done,  we  should  hesitate  to  Inter- 
fere unless  the  amount  of  the  verdict  Is  glar* 
Ingly  excessive,  In  which  event  the  case 
should  be  reversed,  and  ronanded  for  a  new 
trial. 


STATE  ex  rX.  JOPLIN  &  P.  RY.  CO.  V. 
PUBLIC  SERVICE  COMMISSION 
OF  MISSOURI.   (No.  22592.) 

(Supreme  Court  of  Missouri,  In  Banc. 
Oct  10.  1921.) 

On  petition  for  rehearing.  DoiIed. 
For  original  oidnlon,  see  S83  S.  W.  888. 

PER  CURIAM.  Reheftring  denied. 

DATID  B.  BLAIR.  J.  (dissenting.  The 
record  shows  my  concurrence  in  a  Separate 
epinlan  in  the  result  readied  in  the  majority 
2S8  B.W.-6S 


opinion  In  this  case.  When  the  motion  for 
reheating  was  passed  on,  I  had  conduded 
that  I  yra»  In  em»  in  cmicurrlng  in  the  re* 
suit,  and  voted  to  nataln  the  motion  fi>r  t9- 
hearittft  and  aa  no  opinion  was  written  In 
support  <tf  the  court's  action  in  ov»mIing 
the  motion  for  lehearing,  I  feel  constrained 
to  state  my  reasons  for  favoring  sudi  re- 
hearing. 

The  majority  opinion  holds,  and  the  ordw 
entered  requires,  that  respondent  must  ap- 
prove bonds  Issued  or  to  be  Issued  under  the 
terms  of  reUtor*8  first  mortgage  to  reim- 
burse relator  for  certain  expenditures  made 
more  than  five  years  prior  to  the  date  of  the 
application  filed  with  respondent  for  autho> 
ity  to  issue  same.  The  Legislature  has  not 
empowered  respondent  to  approve  bond  is- 
sues for  expenditures  for  such  Improvements 
completed  more  than  five  years  before  the 
date  of  the  eppHcatlon.  Respondent  has  no 
powers  not  conferred  upon  it  by  the  Legis- 
lature, and  this  court  has  no  power  by  ju- 
dicial action  to  extend  or  broaden  those 
powers,  and  should  not  undertake  to  compel 
respondent  to  perform  any  act  it  la  not  em- 
powered by  the  Leglslsture  to  perform. 

The  Legislature  attempted  to  provide  a 
period  of  grace  for  the  approval  of  bonds 
Issued  to  reimburse  railroads  for  money  ex- 
pended out  of  Income  for  certain  proper  pur- 
poses prior  to  five  years  before  the  filing 
of  the  application,  If  such  application  be 
filed  before  January  1,  1914.  Section  10466, 
R.  S.  1919.  Relator  was  prohibited  by  the 
very  terms  of  Its  mortgage  and  the  state  of 
its  earnings  from  Uking  advantage  of  such 
period  of  grace.  Of  cotirse,  the  Public  Serv- 
ice Commission  Act  (Rev.  St  1019,  M  10410- 
10550)  could  not  thus  ruthlessly  cut  off  rela- 
tor's right  to  Issue  bonds  provided  for  by  its 
first  mortgage  antedating  such  enactment 
Such  legislation  Is  violative  of  pur  Constitu- 
tion, as  an  impairment  of  existing  contracts. 

I  think  we  should  have  denied  the  perma- 
nent writ,  and  held  the  Issue  of  bonds 
&ouf;ht  by  relator  to  be  valid  under  the  pe- 
culiar circumstances  here  existing,  without . 
application  to  or  order  from  respondent. 

For  these  reasons,  I  desire  to  withdraw 
my  separate  concurring  opinion,  and  to  be 
noted  as  dissenting  to  the  majority  opinion, 
and  also  marked  as  dissenting  to  the  action 
of  my  Bretibren  In  overruling  respondent's 
motion  for  rehearing. 
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LINK  V.  ATLANTIC  COAST  LINE  R.  CO. 
stal.    (No.  16650.) 

(St  Louis  Coart  of  Appeals.  MiBsonri.  Jone 
21, 1921.  Bebearing  Denied  Sept 
19^  1921.) 

T.  Trial  «=>l5e(2,  3)— On  defewlaat's  Mnur- 
rsr  at  oIom  of  oass^  ease  must  ba  noat  fa- 
vorably considered  for  plaintiff. 
On  defendant's  demurrer  at  the  close  of 
the  entire  case,  plaintiff  must  be  given  tbe 
benefit  of  all  testimoor  that  has  been  adduced 
on  her  behalf  and  an;  favorable  testimony 
given  by  defendant's  witnesses,  in  addition  to 
which  plaintiff  must  be  allowed  the  benefit  of 
reasonable  inferences  of  fact  on  all  proof,  and 
for  tbe  purposes  of  considering  tbe  demurrer 
such  testimoiv  of  defendant's  witnesses  as  is 
contradicted  mast  be  exdnded. 

2.  Carriers  «=^320  (8)— Submission  of  qnes- 
tlon  of  negllgenoe  of  carrier  to  Jury  held 
proper. 

Where  there  were  facts  and  drcumstanc- 
fs  on  which  reasonable  men  might  differ  as  to 
whether  defendant  waa  guilty  of  negligence 
proximately  eaasing  the  injoriea  complained  of, 
by  failing  to  exercise  a  proper  degree  of  care 
in  furnishing  plaintiff  a  reasonably  safe  means 
for  hoarding  its  train,  the  court  properly  sub- 
mitted the  case  to  the  Jury, 

3.  Trial  «3»233(l)— withdrawal  of  attorney  of 
eodofendant  hoM  soffiolent  to  prevent  Jnrys 
thInklnB  eodafsndant  waa  still  In  the  case. 

A  jury  could  not  have  been  misled  by  lan- 
guage of  an  instruction  into  thinking  that  a 
codefendant  was  still  in  the  case  when  its 
attorney,  who  had  been  present  In  the  court 
and  had  taken  part  in  the  trial,  cross-examin- 
ing plaintiff's  witnesses,  withdrew  from  the  ac- 
tive trial  of  the  case  on  tbe  sustaining  of  Pull- 
man Company's  demnrrer  at  the  dose  of  plain- 
tiff's case. 

4.  Carriers  «=»4I4— Railroad  oompany  held  ro- 
•penslble  for  operation  of  train  to  whiota  Puil- 
■an  la  attached. 

The  railroad  company,  and  not  the  sleep- 
ing car  company,  is  responsible  for  the  opera- 
tion of  train  to  which  sleeping  car  or  Pullman 
under  separate  ownership  is  attached,  or  of 
which  train  it  is  a  part. 

5.  Carriers  4s:>280(l)— Cemmoa  carrier  ewee 
daty  to  use  ntmost  care,  skill,  and  dlUgenoe 
to  transport  passengers. 

It  is  the  duty  of  a  common  carrier  to  use 
the  "ntmost  care,  s'kill,  and  diligence"  to  trans- 
port its  passengers,  which  means  the  care, 
skill,  and  diligence  that  a  cautious  man  in  sim- 
ilar employment  would  ttse, 

[Ed.  Xote.— For  other  definltiona,  see  Words 
and  Phrases,  Second  Series,  Utmost  Care  and 

sun.] 

6.  Carriers  «s>4i6— Instruetloa  held  not  to 
permit  flndhiB  llaMHty  of  railroad  oonpany 
without  flndlHig  If  was  due  to  negllganoe  ef 
railroad  oompany  or  Pallman  Compu/a  em- 
ployde. 

A  general  instruction  covering  all  phases 
of  a  case  wherein  plaintiff  received  an  injnry 


in  boarding  a  Pullman  car  held  not  to  permit 
Gnding  of  liability  on  part  of  the  railroad  com- 
pany, if  plaintiff's  fall  was  found  due  to  a  foot 
box's  uneven  and  unsafe  position  without  a  find- 
ing that  It  waa  due  to  negligence  of  liie  raO- 
road  comiiany  or  the  Pullman  Gompany'a  em- 
ployes. 

7.  Damages  «=>i30(2)— $2,995  keM  Mt  exooa- 
slve  for  Injury  to  leg. 

In  action  for  injuries  received  in  boarding 
a  Pullman  car  In  which  plaintiff's  left  ankle  was 
turned  and  she  was  bruised  about  her  hips, 
legs,  and  spine,  a  verdict  for  (2,995  ktM  not 
excessive, 

8.  Carriers  «=>416— Amended  lastructloa  for 
defendant  railroad  company  In  suit  for  Injn- 
rias  In  boarding  Pullman  ear  held  correct. 

An  amended  instruction  for  defendant  in 
a  suit  for  injuries  received  by  plaintiff  when 
boarding  a  Pullman  car,  requiring  the  inrj,  in 
order  to  find  for  plaintiff,  to  find  the  railroad 
company  guilty  of  negligence  in  falling  to  place 
a  foot  stool  in  a  safe  positira  or  on  an  eveD 
surface  of  the  idatform,  and  forthn  to  find 
plaintiff  waa  not  gafit?  of  C(»tributory  negli- 
gence in  failing  to  catch  the  handrail  of  the 
car,  or  give  her  child,  which  she  was  carrying, 
to  an  employd,  waa  correct,  and  covered  de- 
fendant'a  theory  of  the  case. 

Appeal  from  St  Louis  Oircait  Court;  WU- 
aon  A.  Taylor,  Judge. 

Action  by  Albertlna  Link  against  the  At- 
lantic Ooaat  Line  Ballroad  -  CkHnpuny  and 
anotber.  From  a  judgment  fot  plaintiff,  de- 
fendant named  appeals.  Affirmed. 

H.  R.  Small,  of  St.  Lools,  for  appellant 
Chas.  E.  Bendlen,  of  Hannibal,  John  A. 

Hope,  of  St.  Louis,  and  Harrison  WUte,  of 

Hannibal,  for  respondent 

BECEEB.  J.  Plaintiff  recoTered  a  Judg- 
ment In  tbe  sum  of  $2,996  against  the  said 
Atlantic  Coast  Line  Ballroad  Company,  one- 
of  tbe  defendants  below,  In  her  acttoa  tor 
damages  for  personal  Injuries.  At  tbe  close 
of  plaintiffs  case,  the  court  indicating  tbat 
It  would  sustain  a  demurrer  on  the  part  of 
tbe  other  defendant  the  Pullman  Company, 
plalntlir  took  an  involuntary  oMunit  as  to 
said  defendant  with  leave  to  set  the  same 
aside.  Defendant  Atlantic  Coast  Line  Bail- 
road  Company  in  due  course  appeals. 

PlalntlflT  alleges  in  her  petition  that  as  sbe 
was  In  the  act  of  boarding  a  Pullman  car, 
which  was  a  part  of  a  train  of  cars  belong- 
ing to  the  defendant  railroad  company  in  a 
passenger  station  at  Jacks<niTllle,  Fla.,  she 
stepped  upon  the  usual  stool  or  foot  box  such 
as  Is  customaril;  provided  for  sncb  purpose^ 
and  at  the  moment  when  plaintiff  had  odb 
foot  up<Ni  tbe  snid  stool  "It  turned  over  ta 
tilted  over  while  plaintiff  was  tliereon,  due 
to  tbe  negligence  and  carelessness  of  the  de- 
fendant in  placing  it  upon  an  uneven  surface 
upon  said  lAatform,  or  doe  to  aaSA  stools  un> 


>Far  otber  esses  see  same  topic  and  KST-NUMBER  In  all  Kay-Humbared  Dig— ts  aad  Indoas 


Digitized  by  Google 


LINK  T.  ATLANTIC  COAST  LINE  R.  00. 

(2S3  B.W.) 


833 


«Ten  Bod  unsafe  condition  ao  that  the  same 
was  not  steady  and  secure  and  said  means  of 
boarding  eald  car  was  negligently  made  in- 
secare,"  and  that  by  reason  thereof  plaintiff, 
"without  her  fault  In  any  wise  contribnting 
thereto,  was  thrown  violently  against  and 
npon  the  steps  of  said  coach,  and  her  left 
ankle  was  turned,  twisted,  and  permanently 
disabled;  plaintiff's  body,  hips,  legs,  and  iow- 
•er  spine,  were  sprained,  wrenchecU  bruised, 
and  injured." 

The  defendant's  answ^  was  a  general  de- 
nial conpied  with  a  plea  of  contributory  neg- 
ligence. 

Appellant  here  seriously  contends  that 
plaintiff  failed  to  make  out  a  case  entitling 

her  to  go  to  the  Jury. 

[1]  In  considering  the  case  on  defendant 
railroad  company's  demurrer  at  the  close  of 
the  entire  case,  as  we  most,  we  must  give 
plaintiff  the  benefit  of  all  testimony  that  has 
been  adduced  on  ber  behalf,  as  well  as  that 
of  any  favorable  testimony  given  by  defend- 
ant's witnesses,  and  discard,  for  the  purposes 
of  considering  the  demurrer,  each  testimony 
of  the  defendant's  witnesses  as  is  contradlct- 
■ed.  In  addition  thereto  we  must  allow  plain- 
tiff the  benefit  of  the  reasonable  inferences 
of  fact  on  all  the  proof.  Fritz  v.  Railroad 
Co.,  243  Mo.  62,  loc.  cit.  77,  148  S.  W.  74; 
Stauffer  v.  St.  By.  Co.,  243  Mo.  305,  loc.  dt 
316,  147  S.  W.  1032;  WlllUms  v.  Railroad 
Co.,  257  Mo.  87.  165  S.  W.  788,  52  L.  R.  A. 
<N.  S.)  443;  Peters  v.  Lusk,  200  Ma  App. 
372,  lot  clt.  379,  206  S.  W.  250;  Schulz  v. 
Railroad  Co.,  223  S.  W.  757. 

We  readily  concede  that  the  question  thus 
raised  Is  a  close  one,  but,  viewing  the  record 


there  were  two  or  three  porters  at  the  next 
coacb.  She  Injured  her  ankle  and  was 
bruised  about  her  limbs,  hips,  and  spine.  At 
the  time  that  plaintiff  fell  her  husband  and 
her  brother-in-law  were  some  8  or  10  feet 
away  engaged  in  surrendering  the  railroad 
and  Pullman  tickets  to  the  conductor.  Her 
husband,  hearing  her  scream  as  she  fell,  hur- 
ried to  her  assistance  and  aided  her  up  the 
steps  and  into  the  car. 

In  plaintiff's  cross-examination  we  find  the 
following  questions  and  answers: 

"Q.  Now,  what  did  you  do  when  you  came  up 
to  this  step?  A.  I  put  my  left  foot  on  the 
stool  and  then  pdt  my  right  foot,  or  attenpted 
to  step  on  this  step,  and  the  atoot  tilted  or 

turned. 

**Q.  Did  yon  take  hold  of  that  handhold?  A. 
No,  sir;  I  had  the  baby  in  my  arm. 

"Q.  Yon  didn't  attempt  to  take  the  hand- 
hold at  all?  A.  No.  sir;  I  didn't  have  time  to. 
*  *  *  The  accident  happened  before  I  had 
time  to  put  my  arm  to  the  faandbold. 

"Q.  Too  just  stepped  on  that  stool  without 
taking  bold  of  anything?  A  Yes,  sir;  on  the 
stool;  and  before  I  could  have  time  to  grasp 
with  my  right  hand  the  stool  turned.   •   •  • 

"Q.  Ton  Just  put  your  foot  up  there  and  Just 
fell?  A.  No,  air;  I  put  my  foot  up  there  and 
the  stool  tamed  and  I  fell." 

Joseph  Link,  a  eon  of  plaintiff,  who  at  the 
time  plaintiff  met  with  her  Injuries  was  nine 
years  of  age,  testified  that  he  entered  the. 
Pullman  car  Just  abead  of  his  mother,  and 
that  when  he  stepped  on  the  foot  box  to  enter 
the  car  the  stool  "kind  of  tilted  a  little  bit," 
but  that  he  did  not  tell  bis  mother  of  this 
fact  until  after  sbe  bad  fallen.    This  wit- 


before  us  in  the  light  outlined  above,  wetness,  when  asked  on  cross-examination  as  to 


have  come  to  the  conclusion  that  plaintiff 
made  out  a  prima  fade  case  caitltling  her  to 
■go  to  the  Jury. 

According  to  plalntlETs  own  testimony,  she, 
accompanied  by  her  husband,  her  four  chil- 
dren, and  her  husband's  brother,  entered  the 
station  of  the  defendant  railroad  company  at 
Jacksonville,  Fla.,  to  travel  to  St.  Louis,  and 
on  being  directed  to  the  Pullman  car,  for 
which  they  had  tickets,  three  of  plaintiff's 
diildren  preceded  her  into  the  Pullman  car, 
Btepi^ng  up<m  the  stool  or  foot  box  placed 
n^t  to  the  steps  of  the  car  for  the  purpose 
of  the  passengers'  convenience  in  entering 
same.  Plaintiff  followed  the  said  three  chil- 
dren, carrying  her  fourth  child,  of  the  age 
of  one  year.  In  ber  left  arm.  On  her  right 
wrist  plaintiff  carried  a  small  pocketbook. 
Plaintiff  placed  ber  left  foot  on  the  foot  box, 
and  without  taking  hold  of  the  handrail  of 
the  car  raised  her  right  foot  from  the  station 
platform  up  to  within  a  few  inches  of  the 
lowest  step  of  the  Pullman  coacb  when  the 
toot  box  tilted  and  caused  her  to  fall,  throw- 
ing her  forward  on  to  the  steps  of  the  car, 
Injuring  her.  There  were  no  Pullman  porters 
In  the  immediate  vicinity  of  the  steps  of  said 
•car  when  iJaintiif  reached  the  foot  box,  but 


bow  much  the  stool  tilted  when  he  stepped 
upon  It,  replied  that  It  tilted  about  one  in<di 
or  an  Inch  and  a  half. 

Eugene  Link  testified  that  be  was  a  broth- 
er-in-law of  plaintiff  and  made  the  trip  with 
her  to  St.  Louis  and  was  present  at  the  sta- 
tion and  saw  plaintiff  "Just  about  the  time 
she  fell."  With  reference  to  the  station  plat- 
form this  witness  testified  tliat  "there  were 
cracks  or  crevices  In  the  platform  and  the 
boards;  it  wasn't  a  new  platform;  it  looked 
like  some  boards  were  a  little  bit  hl^er 
than  others."  In  his  Judgment  some  of  the 
boards  were  from  one-half  to  one  inch  higher 
than  others  and  some  of  the  cracks  and  crev- 
ices were  an  Inch  wide.  He  further  testi- 
fied this  was  the  condition  of  the  platform 
at  the  place  where  the  foot  box  In  guestim 
stood  at  the  time  plaintiff  met  with  her 
injuries.  He  also  testified  that  plaintiff's 
husband  immediately  went  to  plaintiff's  as- 
sistance upon  her  falling  and  helped  her  up 
the  steim  of  the  car  and  into  the  coach;  that 
he  looked  at  the  foot  box  after  plaintiff  had 
fallen  and  found  that  the  "box  was  tipped  up, 
but  not  clear  over."  And  In  answer  to  the 
question,  "Was  any  part  of  the  box  In  the 
cr«vlce  you  describe?  he  answered,  "Tes,  sir." 


Digitized  by  Google 


288  80UTHWKSTBRN  BSIPOBTEB 


(Mo. 


'*Q.  One  of  flie  conna,  Iq'  the  rid«,  or  vkat 
part  of,  If  yon  know?  A.  Well,  It  vaa  the 
corner  of  It 

"The  Coart:  The  comer  of  wbat  did  yov  nyf 
A.  In  a  erctvice." 

On  cross-examination  ttae  witness  teetlfled 
that  all  four  feet  of  the  foot  box  were  not 
on  the  platform,  and  that  It  was  tipped  up 
on  one  comer.  And  In  answer  to  the  ques- 
tion, "It  was  Just  standing  on  one  foot?'  be 
answered.  "Tes,  sir;  either  In  a  crevice  or 
standing  on  the  platform." 

"Q.  Yon  don't  know  whether  it  was  In  a 
crevice?   A.  I  didn't  say  I  did. 

"Q.  Well,  yon  say  then  that  yon  don*t  know 
whether  It  waa  In  a  cra^ce  or  not?   A.  No, 

FlalnttfTs  tanahand,  A.  L.  Lbife,  teatifled 
thftt  plaintiff  and  the  clindren  vera  walking 
a  little  ahead  of  the  witneas  aa  he  came  down 
the  platform  to  the  train;  that  he  himself 
was  carrying  two  gripe;  that  some  ^gbt  or 
ten  feet  from  the  mtrance  of  the  Pullman 
cAr  be  set  the  grips  down  and  took  hla  tickets 
out  of  tola  pocket  and  banded  tbem  to  tbe 
conductor,  who  stated,  with  reference  to  the 
Pullman  car  which  tbey  were  to  board,  *^at 
la  the  car,"  indicating  the  one  wbich  plaintiff 
endeavored  to  enter.  He  testified  be  did  not 
see  plaintiff  vtaai  she  actually  fell,  but  was 
-attracted  bj  her  scream.  He  Immediately 
turned  around  and  ran  orer  and  picked  ber 
up.  He  testified  that  tbe  boards  on  tbe  ata- 
tl<m  platform  were  a  little  unevei;  some 
probably  one-half  to  three-quarters  of  an 
inch  higher  than  the  others,  with  about  a 
half  inch  crack  betwem  tbenl.  The  witness 
furthOT  testified  that  he  looked  at  tbe  toot 
boK  or  stool  immediately  after  hU  wife  fell 
and  It  was  completely  turned  over  on  its 
fidde,  and  that  as  he  stooped  to  pick  plaintiff 
up  he  noticed  the  cracks  in  tbe  platform 
where  the  foot  box  was  lying. 

The  defendant's  testimony  showed  It  Is  tbe 
practice  in  starting  from  railroad  stations  to 
examine  the  foot  boxes  to  see  that  they  are 
tai  good  conditifm,  and  that  the  foot  boxes 
are  i^aced  on  a  square  surface  so  tliat  they 
will  not  tip  and  **to  make  them  safe  and 
aqoare."  The  defendant  did  not  produce  any 
witness  who  testified  that  such  an  examina- 
tion had  been  made  on  tbe  occasion  in  que^ 
tlon  of  the  particular  foot  box,  nor  did  any 
witness  for  the  defendant  testify  that  he  had 
placed  the  foot  box  on  the  platfonn. 

There  was  testimony  to  the  effect  that  foot 
boxes  such  as  tbe  one  in  question  are  part 
of  the  regular  equipment  and  for  tbe  conven- 
ience of  Ingress  and  egress  of  the  passHigeni 
on  Pullman  cars;  that  the  distance  from  the 
top  of  the  foot  box  to  the  lowest  step  of  the 
car  stops  of  the  Pullman  car  was  about  six 
Inches. 

Defendant  adduced  testimony  tending  to 
prove  that  the  station  platform  was  "In  com- 
paratively good  condition,"  that  the  foot  box 


ms  In  good  cmdltitm  and  stood  on  ft  "teDA 
Burfttce."  and  that  lOaintlff,  when  she  at- 
tempted to  board  the  ear,  placed  ber  rf|^ 
foot  on  the  foot  box  and  grabbed  tbe  hand 
rail  with  ber  right  hand,  then  tuned  her 
bead  to  8t>eak  to  some  we  standing  on  tbe 
station  platform,  and  that  plaintiff,  while 
ber  head  was  thus  tarned,  endeavored  toi  pnt 
her  1^  foot  npm  the  first  step  of  tbe  plst- 
f  orm  steps,  but  missed  it,  causing  her  to  fall 
\ip<ni  tbe  car  steps. 

it}  We  are  Inclined  to  tbe  view  and  m 
h<dd  that  we  have  here  a  state  of  facts  and 
circumatancea  on  which  reasonable  mmi  may 
well  differ  as  to  whether  m  not  tbe  defendant 
was  guilty  ot  negligence,  whidi  was  tbe  prox- 
imate cause  <tf  the  injuries  complained  of,  by 
a  failure  to  exercise  the  proper  degree  of  care 
In  furnishing  plaintiff  a  reasonably  safe 
means  for  boarding  Its  train,  aa  chained  la 
plalntlfTs  petition,  and  that  therefore  tlie 
court  properly  submitted  tbe  case  to  the  Jntr- 
MIgge  V.  Ry.  Co.,  T6  Wash.  1»7. 194  Pac.  81S: 
Southern  Ballroad  Ga  t.  Beeves,  118  Oa.  743, 
42  S.  B.  1015. 

The  second  point  made  by  appellant  is  that 
the  court  erred  In  giving  instruction  No.  1 
at  the  request  of  plaintiff.  Said  Instructlcm 
covers  the  entire  case  and  directs  a  verdict. 
Defendant  criticizes  said  instruction  In  sev- 
eral particulars,  none  of  which,  however, 
after  a  careful  reading  of  the  Instmctltm, 
do  we  find  tantamount  to  reversible  error. 

[3]  Plaintiff's  suit  was  not  alone  against 
tbe  appellant  railroad  company,  but  also 
against  tbe  Pullman  Company,  and,  as  stated 
above,  at  the  close  of  plaintiff's  case  the 
court  sustained  a  demurrer  as  to  tbe  said 
Pullman  Company,  whereupon  plaintiff  took 
a  nonsuit  with  leave  to  set  said  aald&  It 
la  here  urged  tbat  the  Instruction  ia  m!alead> 
ing  in  that  from  Its  languf^e  the  Jnry  nl^ 
Infbr  that  tbe  Pollman  Company  aa  w^  as 
appellant  here  had  been  retained  as  a  defend- 
ant In  the  case.  This  point  la  without  merit 
The  jury  could  not  hsTe  beai  misled  in  this 
respect  in  that  throughout  tbe  presentation 
of  pialntlfrs  case  the  Pullman  Company  was 
represented  by  a  special  attorney  who  cross- 
examined  plalntUTs  witnesses,  hut  withdrew 
from  the  active  trial  of  the  case  opon  the 
court  sustaining  ttae  Pullman  Company's  de- 
murrer at  the  close  of  plaintiff's  case. 

[4]  It  Is  also  urged  that  the  instruction  is 
erroneous  In  that  It  permits  tbe  }ary  to  find 
defendant  liable  for  wbat  would  have  been 
negligence  on  tbe  part  of  the  Pullman  Ohq- 
pany,  but  as  to  which  tbe  court  in  sustaining 
the  Pullman  Company's  demurrer  held  that 
the  Pullman  Company  was  not  n^ligent.  It 
Is  readily  apparent  from  a  reading  of  the  rec- 
ord the  the  court's  rea^n  for  sustaining  tbe 
Pullman  Company's  demurrer  was  Its  belief 
tbat  plaintiff  had  failed  to  show  that  the 
Pullman  Company  was  tbe  owner  of  the  fOot 
box  in  question,  and  that  one  of  Its  employes 
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had  placed  It  upon  the  platform  where  plain- 
tiff met  with  her  Injuries.  But,  as  ia  stated 
in  the  case  of  Slegel  v.  Railroad  Co.,  186  Mo. 
App.  645,  loc  dt  654.  172  S.  W.  420.  422: 

"A  railroad  company,  a  common  carrier,  is 
responsible  for  tbe  operation  of  the  train  to 
■which  a  Bleeping  car  or  Pullman,  as  common- 
ly called,  is  attached,  or  of  which  train  it  is  a 
part;  the  sleeping  car  company,  if  the  sleep- 
in;  car  is  under  a  separate  ownership,  not  be- 
ing responsible  for  the  operation  of  tiie  train." 

[C]  And,  as  our  Supreme  Court  held  in  the 
case  of  Walker  t.  Ballroad  Co.,  178  B.  W. 
108,  it  Is  the  duty  of  tbe  common  carrier  to 
use  the  utmost  care,  skill,  and  diligence  to 
transport  Its  passengers.  This  utmost  care. 
Skill  and  diligence  la  what  a  cantioua  man  In 
Bimllar  emplf^matt  would  nee.  - 

"Carriers  of  passeagen  should  anticipate 
both  old  and  young  women,  feeble  and  delicate 
people,  as  well  as  the  strong  and  robust,  will 
seeli  psssage  on  their  cars  and  provide  suita- 
ble platforms  or  steps  for  that  purpose." 

And  so  under  this  record  whether  the  Pull- 
man Company,  upon  a  proper  showing,  should 
have  been  held  equally  liable  with  the  defend- 
ant appellant,  or  whether  it  may  be  liable  over 
to  the  defendant  appellant  for  any  damages 
which  the  latter  may  be  required  to  pay  on 
account  of  the  Injuries  complained  of  here, 
are  questions  which  need  not  be  here  con- 
sidered. 

[8]  Nor  can  we  rule  that  under  the  said 
Instruction  the  jury  might  find  HablUty  of 
the  defendant  If  It  found  plaintifTs  fall  was 
due  to  tbe  foot  box's  uneven  and  unsafe  po- 
sition, without  finding  that  the  same  was  due 
to  tbe  negligence  of  tbe  defendant  or  the  Pull- 
man Company's  employ^. 

[7]  Nor  does  the  Instruction  mislead  the 
Jury  in  submitting  plaintiff's  alleged  Injuries, 
as  Is  contended  for  by  appellant.  In  that  an 
examination  of  plaintiff's  own  testimony  we 
find  substantial  testimony  with  reference  to 
eacb  of -the  alleged  injuries  which  are  sub- 
mitted to  the  Jury  In  said  instruction;  and 
we  are  satisfied  that  the  amount  of  the  ver- 
dict Is  moderate  In  light  of  all  of  the  evi- 
dence In  the  case. 

While  the  Instruction  bears  evidence  of 
having  originally  been  drawn  in  contempla* 
tion  that  plalntlflTs  case  would  be  submitted 


to  the  Jury  as  against  both  the  defendants, 
and  that  when  the  plaintiff  was  forced  to 
take  a  n<msuit  as  against  the  Pullman  Com- 
pany, plaintiff  changed  the  said  instructlmi  to 
conform  to  the  new  situation,  leaving  the  re- 
sulting Instruction  eoraewhat  cumbersome 
and  not  as  concise  as  counsel  should  have 
made  it,  yet  on  the  whole  It  fairly  and  cor^ 
rectly  submitted  the  case  to  the  jury. 

[8]  Nor  can  appellant  be  h^ufd  to  complain 
of  tiie  amended  instruction  given  by  the  court 
for  defendant,  as  In  our  view  It  concisely 
and  fully  covered  defendant's  theory  of  the 
case.    Said  Inst^ction  is  as  follows: 

"The  court  instructs  the  Jury  that  yon  can- 
not preBiune  or  imply  negligence  from  the 
mere  fact  alone  of  plaintiff  falling  upon  or 
against  the  steps  of  the  car  and  being  injured, 
and  that  you  can  find  for  the  plaintiff  only  in 
the  event  that  yon  further  find  and  believe 
from  the  preponderanca— that  ia,  the  greater 
weight— of  the  credible  testimony  that  the 
defendant  Atlantic  Coast  line  Raihroad  Com- 
pany was  guHty  of  negligence  in  one  <tf  the 
following  particulars: 

"(1)  In  failing  to  place  tbe  footstool  upon 
an  even  surface  upon  the  platform. 

"(2)  In  failing  to  place  tbe  footstool  in  a 
safe  and  even  position. 

"And  you  must  further  find,  before  you  can 
render  a  verdict  for  the  plaintiff,  that  such  act 
or  acta  of  negligence  on  the  part  of  the  de- 
fendant Atlantic  Coast  Line  RaOroad  Com- 
pany tended  directly  to  Cause  the  I'nJury  to 
plaintiff. 

"And  yon  must  farther  find  from  tbe  evi- 
dence, before  yon  can  find  fw  the  plaintflt 
that  the  Injoriea  complained  of,  If  any  yon  find, 
were  not  directly  caused  by  any  of  the  follow- 
ing acts  of  the  plaintiff,  if  yon  so  find  that  she 
was  guilty  of  any  of  them  and  that  it  or  they 
were  negligent,  as  follows: 

"(I)  In  plaintiff's  failing  to  take  a  secure 
hold  with  her  hand  of  the  handrail  of  the  car. 

"(2)  In  plaintiff's  failing  to  give  the  child 
she  carried  to  an  employ^  wtiile  she  boarded  the 
car." 

It  follows  from  what  we  have  said  above 
that  we  do  not  find  any  error  In  the  record 
prejudicial  to  defendant's  rights. 

The  Judgment  should  be,  and  the  said  Is 
hereby,  ordered  affirmed. 

ALUSat,  p.  3„  and  DAUES,  J.,  ccmcar. 
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MEEKS  V.  STATE.    (No.  6298.) 

<Coart  of  Criminal  Appeals  of  Texaa.  June  1, 
1821.  Rehearing  Denied  Oct.  12, 1921.) 

1.  Ciimlaal  law  «=»l09g(IO)  —  SUtOMMt  of 
facts  act  slgnftd  by  attoraeya  or  approved  by 
triaJ  Judge  not  considered. 

Portion  of  record  purportins:  to  be  a  state- 
ment of  facts,  but  neither  signed  by  the  attor- 
neys Dor  approved  by  tJie  trial  court,  cannot 

be  considered. 

2.  Criminal  law  1^1091  (4)— Bill  of  exceptions 
complaining  of  answer  to^eetion,  without 
giving  answer  or  dlsdoslBB^nuBO  of  witneea, 
held  Insuffieleat. 

Bin  of  exceptions  complaining  of  action  of 
court  in  admitting  answer  to  question,  without 
showing  the  answer  or  atating  name  d  witneat, 
fteld  liuufflelent  for  conefderation. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  0.  A.  Plppen,  Judge. 

Porter  Meekg  was  convicted  at  robbery, 
and  he  appeals.  Affirmed. 

A.  U.  Pucbett,  of  Dallas,  for  appellant 

B,  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Conviction  was  for  rob- 
bery. Punishment  was  assessed  at  25  years 
In  the  penitentiary. 

[1]  No  statement  of  facts  which  can  be 
considered  by  this  court  accompanies  the  rec- 
ord. We  find  on  file  a  question  and  answer 
transcript  of  the  evidence,  certified  to  by  the 
official  reporter,  but  even  this  is  not  certified 
to  by  attorneys  or  by  the  trial  Judge ;  even 
If  It  were  we  could  not  consider  It.  Section 
601,  p.  309,  Branch's  Annotated  Penal  Code. 
There  is  In  the  record  what  purports  to  be  a 
statement  of  facts,  but  It  Is  neither  signed  by 
the  attorneys  nor  approved  by  the  trial  Jud{^ 
and  hence  the  same  cannot  be  considered.  If 
we  were  permitted  to  consider  the  same,  the 
facts  stated  therein  are  sufficient  to  warrant 
the  conviction  in  this  case,  beyond  question. 

[2]  Only  one  bill  of  exceptions  appears  in 
the  record,  which  is  here  set  out  In  fuU: 

"Be  It  remembered  that  upon  the  trial  of 
the  above  entitled  and  numbered  cause,  the 
state  introduced  the  following  testimony,  to 

wit:  '1  will  ask  you  if  you  were  arrested  on 
March  18,  1&14,  at  Tulsa,  Okl.,  charged  with 
highway  robbery?'  Which  testimony  was  ob- 
jected to  by  the  defendant  at  the  time  it  was 
offered,  upon  the  following  grounds,  to  wit,  be- 
cause said  testimony  was  immaterial,  irrelevant, 
and  Improper,  and  tended  to  inflame  and  prejn* 
dice  the  minds  of  the  jurors  against  the  defend- 
ant. And  the  court  overruled  said  objections 
and  admitted  said  testimony,  to  which  decision 
of  the  court  the  defendant  then  excepted,  and 
tenders  this  bill  of  exceptions,  and  asks  that  the 
same  be  signed  and  filed  as  a  part  of  the  record 
in  this  cause." 


It  will  be  observed  that  the  bill  fails  to 
show  any  answer  to  the  question,  yet  It  ap- 
pears to  be  a  complaint  as  to  the  admission 
of  testimony.  This  court  does  not  know  who 
the  witness  was  to  whom  the  questlMi  was 
pr<^unded,  whether  tbe  accused  or  B<Hne 
other  witness.  It  Is  scarcely  necessary  to 
add  that  In  no  respect  does  the  bill  comply 
with  the  requirements  of  the  law.  We  refer 
only  to  the  general  rules  with  reference  to 
bills  of  exceptions  as  given  In  Branch's  An- 
notated Penal  Code,  i  207,  etc 

The  record  discloses  no  fundamental 
errors. 

Judgment  !■  afflnued. 


ARDRY  V.  STATE.    (No.  6337.) 

(Court  of  Criminal  ^peals  of  Texas.  Jane  14 
1821.  Behearing  Denied  Oct  12, 1921.) 

1.  Criminal  law  ^726,  728(5)  — R«taliatotT 
rmarks  of  prosooator  held  not  errvr  ta  ab- 
sence of  special  obarfe  reqaestiag  witUrawaL 

Improper  remarlM  of  tbe  prosecutor  that 

defendant's  counsel  went  out  of  the  record  and 
toid  the  jury  what  a  notorious  character  pros- 
ecuting witnees  had  been,  but  did  not  tell  them 
about  defendant's  family,  two  of  whom  had  been 
to  the  penitentiary,  were  not  error,  in  face  of 
the  provocation,  and  in  the  absence  of  a  special 
charge  requesting  withdrawal,  though  the  prop- 
er practice  would  have  been  to  object  to  oppos- 
ing counsel's  improper  argument  instead  of  re- 
sorting to  like  infringement  of  the  role. 

On  Motion  for  Rehearing. 

2.  Criminal  law  «s»l038(3),  1056(2),  1186(4) 
— OmlssloB  to  submit  Itsnt  mt  ravoralblo  or- 
ror  in  abSMM*  of  •xeoptlon  w  raqnootod  la- 

strtiotions. 

Under  Vernon's  Ann.  (3ode  Cr.  Proc.  lAUt, 
art,  743,  prohibiting  reversal  except  for  error 
injurious  to  defendant's  rights  and  requiring 
that  all  objections  to  charges  and  refusal  or 
modification  of  special  diarges  be  made  at  the 
trial,  where  defendant,  charged  with  assault  with 
Intent  to  murder,  took  no  exceptions  to  and  re- 
quested no  spedal  instmctions  to  supply  mn 
omission  of  the  cOart  to  submit  the  issue 
whether  the  assault  was  nuule  to  prevent  tbe  in- 
jured itarty  from  removing  benches  from  a 
church  of  which  defendant  was  custodian,  the 
Court  of  Criminal  Appeals  cannot  grant  relief; 
no  fundamental  error  having  been  committed. 

Appeal  from  I>lstrlct  Ctoart,  San  Augustine 
County;  y.  H.  Stark,  Judge. 

Bill  Ardry  was  ctxavlcted  of  ngwinU  with 
Intent  to  murder,  and  he  aK>eal8,  Affirmed. 
Motion  for  rehearing  overruled. 

H.  B.  Short,  of  Center,  and  T.  Ander- 
son, of  San  Angnstln^  toe  appellant. 

R.  H.  Hamilton,  Asst.  Atty.  Oen^  fbr  dw 
State. 


^For  other  oasea  see  same  topic  and  KEY-NUThbsb  In  aU  Kar-Mtambered  Dlgwts  and  Udaxee 
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HAWKINS,  J.  Conviction  was  for  fts- 
sanlt  with  Intent  to  murder.  Punishment 
assessed  at  two  years  in  penitentiary. 

Appellant  was  charged  with  a&sanltins 
one  Butler  Davis.  All  parties  were  negroes. 
It  is  not  necessary  to  set  out  the  evidence. 
It  Is  snfflcient  to  sustain  the  finding  of  the 
jury.  Immediately  after  the  assault  on  But- 
ler Davis  (who  was  an  old  negro  man),  sev- 
eral of  his  sons  seem  to  have  severely  "man- 
handled" appellant  In  resentment  of  the  at- 
tack on  their  father.  The  trouble  arose  over 
a  controversy  as  to  whether  dinner  should  be 
served  In  cburcb  or  out  on  the  dinrch 
grounds. 

Only  one  bill  of  exceptions  appear  In  the 

record. 

While  the  prosecuting  attorney  was  mak- 
ing his  closing  argument,  he  said: 

"Oentlemen  of  the  jury.  Mr.  MeLanrin  got 
out  of  th«  record  and  told  you  that  he  had 
been  knowing  the  prosecuting  witness,  Butler 
Davis,  for  a  loog  time,  and  what  a  notorious 
character  he  had  been,  but  te  did  not  take  the 
stand  and  testify.  Mr.  MtSiaurln  didn't  tell 
yon  about  the  Ardry  negroes,  and  that  two  of 
them  had  been  to  the  penitentiary." 


T.  STATE  839 
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Jury.  We  do  not  discuss  the  question  as  to 
whether  the  Issue  claimed  was  fairly  raised 
by  the  evidence.  If  It  be  conceded  that  the 
issue  was  raised  and  omitted  from  the  court's 
charge,  in  the  absence  of  exceptions  because 
of  such  omission,  or  special  requested  instruc- 
tions to  supply  same,  made  or  requested  at  a 
time  when  the  court  might  have  corrected  the 
alleged  omission,  this  court  Is  without  au-> 
tborlty  to  grant  relief.  The  latter  dause  of 
article  743,  C.  C.  P.,  reads: 

"All  objections  to  the  charge,  and  on  ac- 
connt  of  refusal  or  modification  of  apedal 
charges  ahaU  be  made  at  the  time  of  the  trlaL* 

Appellant's  contention  would  have  been 
not  without  merit  prior  to  the  amendment  of 
1897;  but  the  decisions  of  this  court  con- 
struing that  part  of  the  article  ]ust  quoted, 
and  found  annotated  In  volume  2,  Vernon's 
Crlm.  Statutes,  on  page  519,  are  against  ap- 
pellant's position.  Hence  we  are  constrain- 
ed to  hold  no  such  funtJamental  error  was 
committed  as  to  require  a  reversal  of  the 
case. 

The  moticai  txa  rehearing  is  tber^ore  over- 
ruled. 


When  ohjectkm  was  made,  the  court  ad- 
monished the  district  attorney  to  stay  In 
the  record.  It  does  not  appear  any  further 
objectionable  language  was  Indulged  In,  and 
no  charge  was  requested  directing  the  jury 
to  disreKard  the  argumait. 

It  Is  to  be  r^retted  that  to  maiqr  cases 
bef<H«  this  court  diBCilosB  tbe  fact  that  a^ 
tomeys  on  both  sides  In  many  instances  are 
seised  with  an  unctrntroHoble  desire  to  die- 
cuss  matters  d^ors  the  record.  The  prose- 
cuting attorn^  seems  to  have  heea  provoked 
to  bis  breach  of  le^timate  argom^it  by  dmi- 
lar  action  on  the  part  «t  opposing  conned 
Of  course,  the  proper  practice  would  have 
.been  to  have  objected  to  appellant's  counsel 
making  the  lmpnn>er  argumoit  in  the  first 
instance,  and  not  have  resorted  to  like  In- 
fringement of  the  roles  In  reply. 

[1]  TheT«  was  no  intimation  tliat  appel- 
lant had  been  to  the  penitentiary.  In  the  ab- 
sence  of  a  special  charge  requesting  with- 
drawal of  the  Imprt^er  statement,  we  do  not 
feel.  In  face  of  the  provocation,  to  hold  the 
remarks  reversible  error.  Branch's  Crlm. 
Law.  p.  32,  I  62,  collection  of  authorities; 
NorrlB  T.  State,  82  Tex.  Cr.  R.  172.  22  8.  W. 
592. 

The  Judgmoit  Is  affirmed. 

On  Motl<m  for  Bdiearlng. 
[2]  Appellant  urges  that  the  issue  was 
raised  that  any  assault  made  by  appellant 
was  to  prevent  the  injured  party  from  remov- 
ing benches  from  the  church,  of  which  ai>- 
pellant  was  custodian,  and  that  fundamwital 
error  was  committed  when  the  trial  judge 
omitted  the  submission  of  this  Issue  to  the 


RETTIG  V.  STATE.  (No.  6329.) 

(Court  of  Criminal  Appeals  of  Texas. 
June  22,  1921.  Rehearing  Denied 
Oct  12,  1921.) 

1.  Ra^  ^946— WItaesa  keld  properly  perailt- 
tti  to  testify  as  to  condition  of  orouad 
where  assaslt  wss  claimed  to  have  takes 
place. 

In  proseentton  for  assaolt  with  Intent  to> 
rape,  bi  which  prosecutrix  and  her  ^ter 
claimed  to  have  been  assaulted  by  defendant 
and  another,  a  witness  to  whom  the  girls  had 
told  the  particulars,  and  had  pointed  out  the 
direction  of  the  place  where  it  bad  occurred, 
and  who  testified  to  having  followed  tracks  of 
two  girls  and  two  men,  could  testify  as  to 
condition  of  the  ground,  grass,  and  uuder- 
toisb.  where  it  appeared  that  the  place  so 
described  was  the  same  placa  as  that  de- 
scribed by  the  girls. 

2.  Wltsessae  «=»298V2— Court  cannot  require 
prosecutrix  la  rape  ease  to  ssbjeet  herself 
to  exanlaatlon  by  physhilan. 

In  prosecution  for  assault  with  Intent  to 
rape,  in  which  defendant  claimed  to  have  had 
freqnent  intercourse  with  prosecutrii  prior  to 
the  alleged  assault,  the  trial  court  caunot  re- 
quire prosecutrix  to  be  examined  by  physi- 
dana  appointed  by  the  court  to  ascertain 
whether  she  had  led  a  virtuous  life. 

3.  Rape  ^59(33)— Jury  should  be  Inatraoted 
on  agoravated  assault  only  where  Issue  is 
fairly  raised  by  evldeaee. 

The  court,  in  a  prosecution  for  assault 
with  intent  to  rape,  should  instruct  on  aggra- 
vated assault  only  where  the  issue  is  fairly 
raised  by  the  evidence. 


4s»For  other  cases  see  same  topic  and  KfiT-NDHBER  Id  all  Key-Nnmbered  Dlsasta  and  ladexes 
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4.  Rap0  «s>S9(23)-EvMem  hsM  ■»!  to  n- 
qulra  listrnotlM  oi  ftggrayated  atsaiUt. 

In  iHroseeution  for  asranlt  with  intent  to 
rape,  evidence  Arid  not  to  require  inetraction 
on  asgraveted  ossanlt. 

5.  CrfnrHd  law  •s»938(l)— Now  trial  oo 
grooad  of  aewly  dlieovered  evMoooa  prop- 
oriy  dealod. 

In  prMccDilon  for  ueault  with  intent  to 
tape,  deniil  of  motion  for  new  trial  on  ground 
M  newly  diBcovered  evidence  Jield  proper  where 
wftneeiea  were  present  st  the  time  of  the 
trial,  and  where  the  testimoar  of  two  of  the 
witnesaes  would  hare  been  inBdmiesible  as 
hearsay,  and  the  testimony  of  the  third  would 
merely  tend  to  impeach  the  tesamony  of  prose- 
cntriz. 

6.  Criminal  law  •S»730(7)— Improper  arga- 
ment  cured  by  ln»truotloRS. 

In  prosecution  for  assault  with  Intent  to 
rape,  district  attorney's  argument  that  the 
sister  of  the  prosecutrix  had  also  been  knocked 
down  and  raped  by  defendaat'a  companion,  if 
improper  in  that  there  wag  no  evldenve  there- 
of, was  cured  by  the  prompt  action  of  the 
court  in  stating  that  there  bad  been  no  testi- 
mony as  to  such  facte,  and  that  the  jury  should 
disregard  the  argument,  and  in  givhig  a  writ- 
ten instruction  to  the  same  effect. 

Appeal  from  Dlstrct  Court,  Rusk  County; 
Chas.  L.  Bra<difleld,  Judge. 

Monnie  Bettig  was  convicted  of  assault 
with  Intent  to  rape,  and  he  aKteala.  Af- 
firmed. 

B.  T.  Jcmes,  of  Henderson,  for  appellant 
B.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Conviction  was  for  aaaanlt 
with  Intent  to  rape  Allle  Jordan,  alleged  to 
have  been  committed  on  or  about  the  16th. 
day  of  April,  1919,  and  punishment  waa 
assessed  at  three  years'  confinement  In  the 
penitentiary. 

Allle  Jordan  end  her  sister  Nancy  were 
negro  girls,  and  np<a  the  day  of  the  alleged 
(rffenae  had  been  washing  fttr  the  family '  of 
Mr.  Sam  McEntght  Abont  1^  o'clock  In  the 
afternoon  they  finished  tlu^r  work  and  started 
hom^  going  through  tbe  fields.  When  about 
200  yards  from  McKnii^t'a  plac^  they  met 
two  negro  men,  the  aiipellant  In  tbla  case, 
Uonnle  Bettig,  and  Harv^  Johnaom.  Ac- 
oording  to  the  testimony  of  the  two  girls, 
boiib  the  negroes  were  armed  wlQi  pistols, 
and,  with  the  pistols  displayed,  ordered  the 
two  girls  across  the  field  and  Into  a  strip,  of 
woods.  This  pobit  waa  about  300  yards  from 
the  home  of  W.  B.  Harvey.  Allle  Jordan 
aoys  that  at  this  i>oint  the  appellant  threw 
her  down,  pulted  up  her  dotbes,  puUed  out 
his  male  person,  and  was  getting  on  top  of 
her;  that  she  was  etruggllng  all  the  tim^  and 
that  her  ^stcr  got  a  stick  and  began  to  beal 
him,  and  that  between  her  efforts  and  the 
eiforts  of  her  sister  she  got  away  from  the 


appellant  and  ran  toward*  Hi.  'Baxn^m 
bouse;  that  about  the  time  she  got  loose 
from  appelant  Harvey  J<^8on  cani^t  hold 
ot  her  Bister  and  pulled  her  off  to  one  side; 
that  ahe,  AlUe,  went  to  Ur.  Harvey's  bouaa 
and  reported  to  him  that  a  negro  man  was 
ruining  her  dster,  and  wanted  him  to  go 
down  and  help  her.  She  claims  when  she 
got  loose  from  appelant  he  shot  at  her,  and 
told  her  If  ahe  did  not  come  back  be  would 
shoot  her  Ood  damn  head  off. 

The  testimony  of  Nancy  Jordan  li  sab- 
stanttally  the  aame.  She  claims  that,  after 
Harvey  Jt^mson  took  her  away  from  where 
she  was  beating  appellantt  that  he  (Johnsrai) 
made  an  assault  on  her;  that  AlHe  got  loose 
from  the  apiMllant  by  her  help.  tShe  claims 
tp  have  hollered  for  help,  and  says  that 
Johnson  got  her  down  and  got  on  her  bead, 
and  told  her  he  would  beat  her  Qod  damn 
brains  out  She  further  says  that  Mr.  Harvey 
and  another  party  came  to  where  she  was, 
and  that  Johnson  was  oa  top  of  her  when 
they  got  thera  This  witness  also  soya  that 
appellant  fired  one  shot  after  ABie  had  got 
away  from  blm,  and-  run  off. 

W.  -a  Harrer  testified  that  Allle  Jordan 
came  to  his  house  crying  on  the  evening  In 
question,  and  wanted  him  to  go  make  Harvey 
Johnson  turn  her  sister  loose.  He  saw  the 
appellant  going  through  the  field  ho  the  big 
road  as  Allle  Jordan  was  coming  through 
the  field,  and  saw  him  get  wlttiln  a  short 
distance  of  her,  and  he  seemed  to  be  saylim; 
something  to  her,  bat  does  not  know  what 
It  waa;  that  she  did  not  stop  or  have  any 
conversation  with  him.  nils  witness  wait 
to  where  Nancy  Jordan  and  Harray  Joluuon 
were^  and  described  -the  condition  of  the 
ground  and  grass  as  being  wallowed  down, 
as  though  there  had  been  tussling  or  fight- 
ing. Appellant  did  not  testify  blms«lf,  but 
offoed  evtdencs  to  the  effiect  that  be  and 
Anie  Jordan  had  been  exchanging  letter^ 
whldi  was  admitted  by  her,  and  showed  by 
one  witness  that  npm  the  day  in  question  a 
note  had  been  carried  to  her  while  she  waa 
at  Mr.  MeKnlght'a  plac^  and  tbat  In  reply 
to  the  note  she  had  told  the  messenger  to 
tolQ>hooe  an>ellant  and  tell  Um  "Alrlgfht" 
She  admits  getting  the  note  while  dte  was 
at  McKnlght's,  bat  dlsd^Uss  having  aoit 
any  message  of  any  kind  to  the  appellant 
She  also  denied  that  there  had  ever  been 
any  Improper  relattona  betnreen  her  and  ap- 
[>^lant,  but  admitted  that  ttiey  were  awe^ 
hearts,  and  that  she  had  been  writing  to 
him  and  he  to  her  for  some  tlm&  The  f«e- 
g(Hng  Is  a  sufficient  statsnwot  of  the  fact^ 
without  going  further  Into  detaila. 

[I]  Complaint  is  .made  that  Mr.  Sam  Me* 
Knight  was  permitted  to  testify  for  the  atete 
describing  the  condition  of  the  ground,  grass, 
and  underbrush  where  the  alleged  assault 
occurred,  the  objection  b^ng  that  no  one 
pointed  out  to  hlin  the  place,  and  that  there 


ttaror  other  oasw  see  tuae  toplo  aad  KBY-MUMBSR  In  all  Key-Nttmbwed  DIbmu  and  Indsxes 
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is  no  Buffldent  evidence  that  the  place  he 
described  was  In  fact  the  scene  of  the  allied 
offense.  When  we  look  to  the  record  we  find 
that  the  two  Jordan  girls  had  been  washing 
for  McKnlght'B  family  the  day  of  the  alleged 
offense.  Mr.  McKnlght  and  his  wife  were  In 
town  when  It  occurred,  and  heard  about  it 
on  tfaelr  return  home.  He  says  the  girls 
came  and  told  the  whole  thing;  that  where 
the  girls  told  him  they  first  talked  to  them 
(the  negro  men)  was  at  a  little  branch  near 
bis  (witness')  house;  that  he  went  the  direc- 
tion they  said  it  occurred,  and  thbre  were 
the  tracks  across  the  field,  the  two  girls' 
tracks  close  together,  and  the  tracks  of  the 
two  men;  that  be  followed  the  tracn  across 
to  the  next  hollow,  and  there  found  the  place 
be  described.  When  we  take  the  description 
of  the  girls  as  to  their  first  meeting  with 
the  men,  and  tihelr  movements  afterwards, 
and  the  location  of  the  place  of  the  assault, 
it  leaves  no  dout>t  but  that  the  witness  was 
describing  the  same  place  mentioned  by  the 
girls,  and  we  think  no  error  in  this  respect 
is  disclosed. 

[2]  While  Allie  Jordan  was  testifying,  and 
In  response  to  questions  by  appellant's  at- 
torney, sbe  denied  that  she  had  been  meeting 
appellant  and  having  Intercourse  with  him, 
and  asserted  that  she  had  never  had  inter- 
course with  any  man.  Appellant's  attorney 
then  requested  the  court  to  appoint  three 
reputable  physicians  to  examine  her,  assert- 
ing that  If  such  examination  revealed  that 
she  was  not  virtuous  It  would  support  the 
tbeory  that  she  had  been  theretofore  In- 
dulging in  sexual  pleasure  with  appellant, 
and  strongly  tend  to  discredit  ber  testimony, 
as  to  the  alleged  assault  We  know  of  no 
rule  of  law  that  would  authorize  the  trial 
Judge  to  require  a  witness  to  subject  her- 
self to  such  an  examination,  or  any  ri^t  to 
enforce  such  an  order,  if  made. 

The  cour^  declined  to  charge  upon  ag- 
gravated assault,  and  appellant  requested 
a  special  charge  upon  thati  subject,  as  fol- 
lows: 

"You  are  further  instructed  that,  under  the 
laws  of  this  state,  where  an  adult  male  com- 
mits an  assault  upoa  the  person  of  a  female, 
nnder  such  circuni  stances  which  would  anionnt 
to  ofolj  a  simple  assault  were  It  committed 
upon  another  adult  male,  such  assault  amounts, 
VBdar  tile  laws  of  this  state,  to  an  aggravated 
assault.  And  it  matters  not  whether  the  in- 
tention of  said  adult  male  in  making  snch  as- 
sault upon  the  person  of  a  female,  is  for  the 
purpose  of  committing  a  battery  upon  the  per- 
son of  such  female,  or  whether  the  intention 
of  the  adult  male  in  making  euch  assault  upon 
the  person  of  such  female  is  to  forcibly,  and 
against  her  consent,  take  liberties  witn  her 
person,  such  as  forcibly  kissing  her  or  embrac- 
Ing  her.  And  In  ibis  connection,  you  are  in- 
structed that,  if  you  should  believe  from  the 
evidence  that  the  defendant,  Monie  Bettig,  on 
the  occasion  set  out  in  the  indictment  in  this 
case,  he  being  an  adult  male,  caujiht  hold  of 
the  person,  of  the  prosecBtilx,  AlUe  Jordan, 
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she  being  a  female,  against  her  will  and  con- 
sent, and  thUt  he  used  force  in  so  doing,  yet, 
if  yon  shonld  fortiier  beUere  from  the  e^* 
dence  that  the  defendant  on  such  occasion 
did  not  do  so  for  the  purpose  of  forcibly  rap- 
ing or  having  carnal  Intereonrse  with  the  said 
Allle  Jordan,  then  yon  cannot  find  him  guilty 
of  an  assault  with  Intent  to  rape,  but  only  vt 
an  aggravated  -ftssaalt" 

[1. 4]  Where  the  Issue  Is  fairly  raised  by 
the  evidence,  the  court  should  instruct  the 
Jury  on  aggravated  assault,  but  where  the 
evidence  does  not  raise  the  issue  such  charge 
should  not  be  given.  For  many  cases  col- 
lated, see  Branch's  Anno.  P.  C.  vol.  2,  |  1T12. 
No  testimony  was  offered  by  appellant  as  to 
what  occurred  at  the  scene  of  the  alleged 
offense.  He  did  not  testify.  Therefore  we 
must  ascertain  the  facts  from  the  two  girls 
who  were  present.  From  their  testimony 
there  Is  left  no  doubt  as  to  the  purpose  and 
extent  of  the  assault  and  the  Intent  with 
which  it  was  made.  Nothing  in  evidence 
would  authorize  the  conclusion  that  appel- 
lant's outrageous  conduct  was  for  any  pur- 
pose short  of  a  forcible  copulation  with  pros- 
cutrix.  His  theory,  as  embraced  in  the 
requested  charge,  that  the  assault  was  for 
some  less  culpable  reason,  finds  no  support 
in  the  testimony,  and  was  properly  refused. 

[i]  One  error  assigned  is  the  failure  of 
the  court  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  testimony.  All  of  the 
witnesses  from  whom  such  testimony  was 
expected  to  be  elicited  were  in  attendance 
upon  the  trial,  two  of  them  having  testified. 
There  Is  no  claim  that  they  suppressed  any 
Information  when  Interrogated  about  the 
case.  There  was  simply  a  failure  to  ascer- 
tain by  an  investigation  what  witnesses  pres- 
ent knew  about  the  case.  The  affidavit  of 
two  of  tbe  witnesses  attached  to  the  motion 
for  new  trial  show  their  testimony  would 
be  inadmissible,  as  it  is  hearsay,  and  under- 
takes to  show  what  another  party's  opinion 
was  as  to  whether  or  not  appellant  was 
guilty.  The  affldavlb  of  tlie  other  witness 
goes  only  to  Impeaching  testimony  against 
prosecutrix.  For  the  reasons  stated  above, 
we  find  no  error  on  the  court's  part  in  ovor- 
mllng  tbe  motion  for  new  trial,  where 
sought)  for  alleged  newly  discovered  testi- 
mony. Williams  v.  State,  45  S.  W.  572; 
Powell  V,  State,  86  Tex.  Or.  R.  377,  87  S. 
W.  322;  HaUiburtou  t.  State,  34  Tex.  Or.  B. 
410,  81  S.  W.  297. 

[6]  The  appellant.  In  his  fifth  biU  of  ex- 
ceptions, complains  that  the  district  attor- 
ney, In  making  bis  closing  argument  for  tbe 
state,  said:  "Nancy  Jordan  testified  that 
Harvey  Johnson  knocked  her  down  and  rap* 
ed  her."  It  appears  that  counsel  for  ap- 
pellant at  once  objected  to  said  remark,  on 
the  ground  that  Nancy  Jordan  bad  given  no 
such  testimony.  A  controversy  seems  to 
have  then  arisen  between  the  district  at- 
torney and  tlie  Jodgo  as  to  lAsther  inch 
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testiinoiiy  bad  been  didted,  whereopOD  tbe 
judge  told  tbe  district  attorney  that  there 
bad  been  no  audi  testimony  from  Nanc^' 
Jordan  or  any  one  else,  and  upon  request 
Instructed  the  Jury  to  disregard  tbe  argu- 
ment, and  gave  a  written  instruction  to  the 
Jury  to  the  same  effect  It  there  vas  any 
error  in  the  use  of  audi  la^iguage  by  the 
district  attorney,  the  prompt  action  of  the 
court,  in  our  Tlew»  corrected  the  aame,  and 
we  believe  tbe  bill  <tf  exceptions  presents  do 
error.  Upon  an  examination  of  the  state- 
mait  of  facts,  bowerer,  we  are  not  sura  that 
tbe  district  attorney  went  very  far  afield  In 
drawing  tbe  condualon  he  aeema  to  have 
drawn  In  making  the  statement  complained 
ot  We  find  that  Nancy  Jordan  did  testify 
that,  when  she  was  beating  the  appellant 
with  a  stick,  undertaking  to  make  him  de- 
sist from  his  attack  upon  her  slater,  Harvey 
Johnson  took  bold  of  her  and  carried  her 
off  to  oaB  aide,  and  that  when  ahe  hollered 
for  help  J<dinson  threw  her  down  and  got 
on  her  head,  and  told  ber  he  would  beat  her 
God  damn  brains  outi  Further  In  her  testi- 
mony It  appears  that  Harvey  Johnson  laid 
his  pistol  down  by  his  side,  and  she  says 
what  Mr.  Harv^  and  Mr.  McQuirter  got  to 
ber  that  Harvey  Johnaw  was  on  top  of  her, 
and  that  JohnsMi  remarked,  *'Dar,  now,"  and 
got  up.  As  the  matter  Is  presented  in  the 
bill  of  exoeptious,  we  think  no  Budi  error 
Is  shown  as  will  require  a  reversal  of  the 
case. 

Having  Cfmsldered  all  matters  of  which 
a^eUant  complaina.  we  are  omatralned  to 
hold  that  nothing  la  contained  in  the  record 
that  would  authorize  the  reversal  at  this 
case,  and  the  Judgment  la  affirmed. 

On  Motion  for  Rehearing. 

Ai^>eUant  insists  we  were  In  error  In  hold- 
ing that  the  issne  of  aggravated  assault  was 
□ot  raised  by  the  evidence,  and  that  McCul- 
lougb  V.  State,  47  S.  W.  990.  is  decisive  of 
tbe  question.  We  have  again  examined  the 
facts  of  tbe  instant  case  in  the  light)  of  the 
McCnUougb  opinion,  and  are  unable  to  bring 
ourselves  to  the  conclusion  that  It  should 
control  In  tbe  present  case.  Tbe  learned 
judge  who  wrote  In  the  McCuUough  Case 
did  not  undertake  to  set  out  all  the  facts, 
for  we  And  this  lai^age: 

"Other  (acts  in  connection  with  this  matter, 
unnecessary  to  be  stated,  tend  to  show  that 
appellant  may  not,  at  the  time,  have  eDter< 
tained  the  intent  to  accomplish  his  purpose  at 
all  hazards,  but  merely  that  tbe  assault  was 
for  the  purpose  of  persaading  the  prosecutrix 
to  have  carnal  ir^rcourse  with  him." 

No  arms  were  used  in  that  caae  which 
would  have  exdted  fear.  The  entire  record 
before  that  court  evidently  did  not  Impress 
them  aa  the  facta  in  tbe  present  case  appear 
to  us.  . 


Believing  tbe  proper  dlspoeltion  waa  made 
of  the  case  in  oar  former  opinion,  the  motioD 
for  rehearing  is  overruled. 


VRAZEL  V.  STATE.    (No.  6226.) 

(Court  of  Criminal  Appeals  of  Texas.   June  1, 
1921.   Behearing  Denied  Oct.  12,  1921.) 

IndletmoMt  aid  lafornatloa  «s3l2S(42)— Coast 
Is  IsdietBiest  for  siaasfaotsrlng  sad  possass- 
lB|  Hvaor  baM  dsplioitoaa. 

A  count  is  sn  indictmnit  charging  that  oe- 
eosed  manofactured  "and"  possessed  intoxicat- 
ing liqnor  waa  dnpUdtMis«  eadi  of  audi  of- 
fenses not  necessarily  involving  the  other. 

Appeal  from  District  Court,  MSlam  County; 

John  Watson,  Judge. 

Henry  Yrazel  was  convicted  of  mannteo- 
turlng  and  possessing  IntoxlcatlDg  liquors, 
and  appeals.  Reversed,  and  cause  c^ez«d 
dismissed. 

B.  Lyies,  B.  P.  Matocha,  and  Robt  M. 
Lyles,  all  of  Cameron,  and  T.  H.  McGr^r, 
of  Austin,  for  appellant 

B.  H.  Hamilton,  Asst.  At^.  Oen.,  for  Qm 
State. 

LATTIMOBS),  J.  Appellant  waa  convicted 
In  the  district  court  of  Milam  county  for 
manufacturing  'and  possessing  intoxicating 
liquor,  not  for  medlduAl,  mechanical,  sdra- 
t\Oct  or  sacranmital  purposes,  and  bis  pnnlsh- 
moit  fixed  at  one  year  in  the  pmltentlary. 

Tben  were  two  counts  in  the  indictment 
The  trial  court  submitted  only  the  second, 
which  diarged  that  appellant  manufactured 
and  possessed  the  Uquor  In  question;  tiie 
jury  bdng  ^d  In  tbe  dtorsa  that  if  th^ 
found  smKUant  unlawfully  manufactured  or 
possessed  such  Uquor  they  should  convict  A 
motion  to  Quaah  eaid  count  njfoa  the  ground 
that  same  was  duplidtous  and  charged  thoe- 
In  two  Borate  and  distinct  felonies  was 
ovwruled,  and  our  As^tant  Attorney  Gen- 
eral concedes  in  bis  brief  that  under  the  au- 
thority of  Todd  V.  States  229  3.  W.  615,  tbis 
was  error.  Finding  oursdves'  In  accord  with 
bis  podUon,  without  discussion  of  the  other 
matters  raised  on  the  appeal,  the  judgment 
will  be  reversed,  and  the  cause  ordered  dis- 
missed. 

On  Motion  for  Behearing. 

Tlie  state  movea  a  rehearing.  The  ground 
of  tbe  motion  is  that  manufacturing  liquor 
and  irassesalng  liquor,  though  made  separate 
diaises  by  the  Dean  Act,  neoeasarlly  Invdve 
each  other;  and  In  audi  case  two  aeparate  and 
dlidJnct  offenses  may  be  charged  In  tbe  suae 
count  Nlcbdas  v.  State,  23  Tex.  App.  81T,  6 
S.  W.  211,  State  V.  Bandle,  41  Tex.  202,  and 
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Prendergast  t.  State,  41  Tex.  Or.  B.  862,  ff7 
S.  W.  800,  are  dted  as  supporting  the  state's 
position.  la  the  Nicholas  Case  no  motion  to 
quash  for  duplicity  was  made  before  judg- 
ment, and  the  court  held  it  came  too  late  aft- 
erward; the  opinion  Indleatlnff  grave  doubt 
aa  to  the  suffldency  of  the  indictment  In 
both  the  Handle  and  Prendergast  Cases  It 
was  diarged  that  the  accused  established  a 
lottery,  and  by  means  of  said  lottery  disposed 
of  certain  property.  Judge  Define,  In  the 
Randle  Case,  says: 

"The  establishins  of  the  lottery,  as  charged 
in  the  Indictmeot,  was  merged  in  the  diBposiog 
of  certain  proper^  by  reason  of  the  lottery 
thus  eatablished.  It  is,  in  truth,  taking  the  in- 
dictment together,  but  a  charging  of  one  of- 
fense." 

And  Jnd^  Hendersm  In  the  Prendergast 
Case  says: 

"While  it  is  true  they  are  distinct  offenses, 
yet  they  are  different  phases  of  the  same  trans- 
action, and  not  repugnant  to  eadi  other.  Da- 
plidtous  or  repugnant  matter  will  not  be  toler- 
ated in  the  same  count." 

The  Bandle  Case,  supra,  further  quotes  the 
rule  as  follows: 

"Where  the  offenses  are  of  a  distinct  na- 
ture, neither  of  them  capable  of  being  resolVed 
into  the  other,  it  is  error  to  Join  them  in  the 
same  count.  Where  they  are  several  in  their 
nature,  and  yet  of  such  a  character  that  one  of 
them,  when  complete,  necessarily  implies  the 
other,  there  is  no  such  repugnancy  as  to'  make 
their  joinder  improper.  In  fact,  under  such 
circumstances,  it  is  less  embarrassing  to  the  de- 
fendant to  be  thus  charged  than  to  have  each 
stage  of  the  offense  split  from  the  context  and 
set  in  a  distinct  count.  2  Whart  Preeed.  of 
Indict,  and  Pleas.  834." 

If  this  text  used  the  word  "each"  Instead 
of  the  word  "one,"  It  appears  to  ua  that  same 
would  more  nearly  state  a  correct  rule  in 
regard  to  the  exception  set  forth. 

We  do  not  doubt  that  liquor  may  be  manu- 
factured by  one  not  in  manual  possession 
thereof,  and  certainly  liquor  may  be  possess- 
ed by  one  who  had  nothing  to  do  with  its 
manufacture,  and  we  are  of  the  opinion  that 
each  of  these  offenses  does  not  necessarily 
Involve  the  jother. 

The  motion  wUl  be  OTerruled. 


QUNTER  V.  STATE.    (No.  6243.) 

(Court  of  Criminal  Appeals  of  Texas.  June 
8.  1921.    Rehearing  Denied  Oct. 
12.  1921.) 

I.  Criminal  law  «s»l  159(3).  —  Coaviotloa  es 
eoallotiRi  evldeaoa  act  dstnrbad. 

In  a  prosecation  for  robbery,  in  which  de- 
fendant claimed  an  alibi,  and  the  conflict  of 


T.  8TATB  843 
fcW.) 

evidence  was  settled  by  the  Jury,  the  Court 
of  Criminal  Appeals  will  not  undertake  to  say 
thafe  the  evidence  did  not  sustain  convictitm, 
where  two  credible  witnesses  Identified  de- 
fendant. 

2.  Robbery  «=9l7(3)-J)MorfpUea  ef  pnimiy 
la  ladlotnent  held  safllciMit. 

Description,  In  indictment  charging  robbery, 
of  the  proper^  taken  as  a  specified  amount  in 
money,  Md  soffident 

3.  Robbery  ^17(4)— Value  of  property  taken 
need  net  be  stated  In  Indlctmeat 

The  value  of  property  taken  In  a  robbery 
need  not  be  stated  in  the  indictment 

4.  CrfiMlnal  law  «s>4l3(l)— Defeadanfa  state- 
ments, when  dedlalno  to  esoape  from  ooh^ 
Jail,  net  admlselUei. 

Testimony  as  to  defendant's  statements  In 
declining  to  escape  with  other  prisoners  from 
connty  Jafl  after  hla  arrest  Md  properly  ez- 
dnded,  being  self-serving. 


Appeal  fnnn  District  Oonrtv  Stephens 
County;  O.  O.  Bateman,  Judge. 

■Wilburn  Gunter  was  convicted  of  robbery, 
and  he  appeals.  AflSpied. 

nVwn  Leach,  D.  M.  Do:rie.  and  B.  W. 
Bonnda,  both  of  Fort  Worth,  for  ai^>dlattt 

R.  H.  Hamilton,  Asst.  Atty.  Qeo.*  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convicted 
In  the  district  court  of  Stephens  coimty  of 
robbery,  and  his  punishment  fixed  at  seven 
years  in  the  penitentiary. 

[1]  Appellant  and  Joe  Adams  were  mem- 
bers of  a  party  at  a  camp  In  Stephens  coun- 
ty. Most,  If  not  all,  of  the  men  were  work- 
ers on  oil  wells.  On  the  afternoon  before 
the  alleged  robbery,  appellant,  Adams,  Ty- 
ler, the  alleged  Injured  party,  and  several 
other  men  were  engaged  In  a  game  of  poker, 
and  money  was  displayed  by  Tyler  and  a 
man  named  May  and  others.  This  was  Oc- 
tober 19,  1920.  During  that  night  a  call 
was  made  for  men  to  c(»ne  to  a  certain  well 
and  do  some  casing.  Adams  was  on  the 
crew  called,  but  excuaed  himself  and  did  not 
go.  Appellant  also  remained  In  the  camp. 
The  evidence  showed  that  the  men  who  re- 
sponded to  said  call  worked  at  the  particu- 
lar Job  until  about  midnight  on  the  20th; 
that  about  6  o'clotA  on  the  afternoon  of  the 
20th,  Tyler  had  occasion  to  go  back  to  camp, 
nud  there  saw  appellant  and  Adams,  who 
asked  hhu  about  what  time  the  party  ex- 
pected to  get  through,  and  be  txHd  them 
about  12  o'dock  that  night  About  the  thne 
mentioned,  and  as  the  party  of  men  who  had 
been  engaged  In  said  casing  were  returning 
to  camp  in  an  automobile,  tbey  were  held  up 
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by  two  men  at  the  point  of  pistols  and  rob- 
bed of  various  amounts  of  money.  The  In- 
dictment In  the  instant  case  charged  robbery 
of  Tyler,  from  whom  the  testimony  showed 
they  obtained  ¥41. 

On  the  trial  Tyler  and  May  positlvdy 
identified  both  Adams  and  appellant  by  their 
voices  and  seeing  their  faces  during  the  rob- 
bery. As  the  party  in  the  automobile  was 
leaving  the  sc«ie,  Carpenter,  one  of  the  men 
In  the  automobile,  said  It  sounded  like  Joe 
Adams'  voice,  and  some  one  else  said  it  was 
Joe  and  this  appellant.  Lee,  one  of  the  men 
In  said  car,  testified  he  was  excited,  but 
when  the  fact  was  mentioned  he  thought  he 
recognized  Adams'  voice.  The  defense  was 
an  alibi;  appellant's  brother,  siater-ln-law, 
oeDbeWf  and  some  other  witnesses  corrobo- 
rating si^stontlaUy  appellant's  own  evidence 
that  he  was  in  the  tent  of  his  brother-la-law 
at  the  time  of  said  roUbery.  The  companion 
case  of  Adams  t.  State  (No.  6242)  283  S.  W. 
844^  is  this  day  dedded,  and  many  of  the 
questions  raised  in  the  record  now  before  us 
are  discassed  and  disposed  of  in  the  opinion 
in  that  case  and  wlU  not  be  further  refer- 
red to.  That  opinion  disposes  of  the  state- 
ments of  Carpenter  and  others  directly  after 
the  alleged  robbery,  and  also  of  thu  objec- 
tloDs  to  what  transpired  In  the  poker  game 
on  the  day  preceding  said  robbery. 

The  conflict  of  evidence  as  to  appellant's 
presence  and  participation  In  the  robbery 
was  settled  by  the  Jury,  and  we  cannot  un- 
dertake to  say  that  the  verdict  is  uot  sup- 
ported. Two  witnesses,  apparently  credible, 
testified  positlTely  to  their  Identification  of 
app^ant  as  one  of  the  robbers. 

A  number  of  blUa  of  exception  were  tak- 
en, which  are  not  discussed  in  appellant's 
brief;  but  we  have  examined  each  of  same, 
and  find  none  of  them  containing  error,  for 
which  reason  we  conclude  same  were  not 
here  urged  by  able  counsel  representing  ap- 
pellant. 

II,  3]  The  four  special  charges  refused 
contained  nothing  not  In  the  main  charge. 
A  description  in  the  indictment  of  the  prop- 
erty alleged  to  have  been  taken  In  the  rob- 
bery as  $41  in  money  was  sufficient,  and 
proof  of  such  fact  met  the  requiremrats  of 
the  law.  The  value  of  the  property  takoi  in 
a  robbery  case  is  not  necessary  to  be  stated 
in  the  Indictment.  These  questions  have 
been  settled  in  many  decisions. 

[4]  That  appellant  declined  to  escape  with 
other  prisoners  from  the  county  Jail  after 
his  arrest  herc^,  together  ydtti  what  he 
said  at  said  time,  was  properly  rejected, 
when  offered  In  evidence  by  appellant,  as 
same  was  purely  self-serving. 

No  error  a^iearlng  In  the  record,  the 
Judgment  of  the  trial  court  will  be  affirmed. 


ADAMS  V.  STATE.   (Na.  6242.) 

(Court  of  Crimioal  Appeals  of  Tezaa,  Jana 
8,  1021.   Bebearing  Denied  Oct 
12.  1921.) 

1.  Crimlaal  law  «s»MI8— Rullag  aa  noHoa  for 
ooatUaaaos  aot  oonaidered,  In  aliseaee  of  the 
motloR,  notwithstaodino  derii't  attdavtt  that 
It  was  lost. 

Overmling  of  motion  for  a  eontinnanee  wfli 
not  be  considered  on  appeal,  where  the  motion 
is  not  in  the  record,  notwithstanding  clerk's 
aflSdavit  that  the  motion  was  filed  and  orer- 
mled,  and  subseqaently  lost,  sinee  lost  records 
sboold  be  sabstituted  in  the  manner  ^«seribed 
by  Rev.  St.  art.  2157. 

2.  Crlminid  law  €=::»l  169(2)— Testlmoay  as  to 
declaration  held  not  ground  for  reversal,  la 
view  of  other  testimony. 

In  proeecntion  for  robbery,  the  admission 
of  testimony  as  to  a  declaration  made  by  one 
of  tile  victims  to  the  others,  after  the  com- 
mission of  the  crime,  that  the  defendant  was 
one  of  the  robbers,  h«ld  not  sronnd  for  re- 
versal, where  the  four  victims  all  testified  dur- 
ing the  trial;  two  of  them  definitely  Identifying 
defendant  as  one  of  the  robbers. 

3.  Criminal  law  «=>369(I5),  370  —  Evidence 
that  defendant  engaged  in  iwker  game  for 
money  with  viotlms  of  robbery  admlssWOb 

In  prosecution  for  robbery,  in  whldi  two 
of  the  victims  identified  defendant  as  one  of 
the  robbers,  testimony  as  to  defendant  bring 
engaged  in  the  game  of  poker  for  money  with 
victims  of  robbery  on  the  second  day  preced- 
ing the  day  of  the  offense  wonld  have  been  ad- 
missible, as  bearing  on  the  ability  of  the  victims 
to  identify  the  robbers,  and  as  bearing  on  the 
knowledge  of  the  defendant  that  the  victims 
were  in  poaaession  of  money. 

<  Crinrtaal  law  ^1 128(4)— DIsqaalMoatien 
of  Judge  oaaaet  he  established  hy  ex  parte 
aflldavit  filed  In  Court  of  Crimlaal  Appeals. 

The  disqualification  of  the  judge  who  tried 
the  caae  cannot  be  established,  on  appeal  from 
conviction,  hy  ex  parte  affidavit  filed  In  the 
Conrt  of  Criminal  Appeals. 

5.  Criminal  law  «s»ll58(l)— Remedy  for  Jadg- 
ment,  void  beoause  of  dtsqnallfloation  of  Jn^e, 
in  a  proceeding  In  a  court  of  JarMlotlea  tt 
determine  issues  of  fact. 
If  a  judgment  of  connction  la  void  1^  fm- 
son  of  the  disqualification  of  the  trial  jadse,  the 
remedy  is  not  to  show  snch  dlKqaalification  on 
appeal,  but  a  proceeding  to  have  the  Judgment 
set  nnide  in  a  court  having  jarisdiction  to  de- 
termine the  issues  of  fact. 

Appeal  from  District  Court,  Stephois 
County ;  V.  L.  Shurtleff,  Spedal  Judge. 

Joe  Adams  was  convicted  of  robbery,  and 
:ippea1&  Affirmed. 

Tom  Leacb.  D.  U.  Doyle  and  B.  W.  Bounds, 
buLu  of  ii  ort  Worth,  for  appellant. 

U.  U.  HamUtan,  Asst  Atty.  Gen.,  for  the 
State. 
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HOBBOW,  P.  J.  Conrlctlon  Is  for  rob- 
Iwry ;  punlsbment  fixed  at  conflnement  la  the 
pesiitentlarr  for  a  period  of  seveD  yeara 

[1]  In  the  absence  of  the  an>lloattoii  for  a 
contlnnaiice,  which  Is  not  in  the  record,  we 
are  onable  to  apinraise  the  merits  of  the 
bill  of  exceptions  complainlnff  of  the  action 
of  the  court  In  OTerruUng  the  motion.  The 
alUdavlt  of  the  clerk,  filed  in  this  court,  to 
the  effect  that  tbe  motion  for  a  oontinuaace 
was,  in  fact,  filed  and  oTerniled.  and  anbse- 
gn^tly  lost,  does  not  suffice.  Lost  records 
ahonld  be  substituted  in  the  manner  prescrib- 
ed by  the  statute.  liUnsford  v.  State,  1  T5ex. 
App.  449,  28  Am.  Sep.  414 ;  Rogers  T.  State. 
48  Tex.  406.  Revised  avil  Statutes,  art  2157. 

[2]  Tbe  bill  complaining  of  the  receipt  of 
evidence  that  after  the  robbery  one  of  the 
victims  remarked  to  the  other  that  the  rob- 
bery was  committed  by  "Blackie"  Gunter 
and  Joe  Adams  shows  no  error.  The  bill  is 
too  meager  to  inform  the  court  of  the  dr- 
cuin stances  xmder  which  the  declaration  was 
made;  but,  if  the  statement  of  facts  be  look- 
ed to  In  aid  of  the  Wl,  it  is  not  apparent 
therefrom  that  tbe  evidence  was  not  admis- 
sible as  a  part  of  tbe  res  gestse.  If  It  were 
not  80,  the  evidence  la  not  harmful  to  a  de- 
gree requiring  reversal,  inasmuch  as  the  par- 
ties who  made  and  heard  the  declaration 
all  testlQed  as  witnesses;  two  of  them  defi- 
nitely Identifying  the  appellant  and  Gunter 
as  the  persons  who  made  the  assault,  and 
the  others  relating  circumstances  pointing 
thereto. 

Tbe  witneses  Lee,  Carpenter,  May,  and 
5^1er  were  riding  in  an  automobile  at  night- 
time. They  were  stopped  and  robbed  by  two 
men.  Tbe  witness^  were  all  well  acquainted 
with  the  appellant  and  Gunter,  knew  their 
appearance,  and  knew  their  voices.  Lee  tes- 
tified, describing  the  robbery,  and  said: 

"I  heard  one  of  tbe  men  only  talk,  and  did 

not  recognize  bis  voice  nntil  i^ats  mentioned 
it,  and  then  I  Uiouebt  I  beard  Joe  Adams* 
voice,  but  was  oot  sure.  Tbeir  facea  ware  cov- 
ered. I  waa  excited.  I  do  not  mean  to  tell 
the  jury  I  know  who  either  one  of  theae  par- 
ties were.   I  don't  know  who  they  were.** 

Carpenter  tcstifled  that  he  heard  the  voice 
of  one  of  them;  that  he  heard  the  other 
one's  voice,  but  could  not  tell  what  he  said ; 
that  two  words,  one  voice  said,  were  like 
Joe  Adams'  voice.  Witness  also  said  that 
he  and  Adams  were  still  friends,  and  that  he 
might  be  mistaken  as  to  Adams'  voice. 

May  testified  that,  upon  reaching  a  point 
about  500  yards  from  the  tent,  Joe  Adnms 
and  Wilbur  Gunter  jumped  in  front  of  them 
and  hollered,  "Stop!"  that  they  had  a  flash- 
light, and  that  be  saw  a  gun  in  the  hands 
of  Joe  Adams,  who  hollered,  "Hands  upl" 
that  the  witnesses  got  out  of  the  car  and 
were  lined  up;  that  Joe  Adams  held  the  gun 
Ml  them  while  they  were  searched  by  Bladde 
Gunter. 


"1  know  it  waa  Adam  and  Gnnter  tweatiM, 
when  they  jomped  in  front  of  tbe  car,  the  ear 

light  threw  light  on  Adams  without  tbe  hand- 
kerchief and  he  run  back  several  atepa.  I 
beard  them  talk— both  Joe  Adama  and  Blackie 
Gunter  told  oa  to  line  up.  I  am  positive  it  was 
them,  and  I  knew  them.  Gunter  had  an  au- 
tomatic and  Adama  bad  a  revolver.  Adams  had 
a  flashlight.  I  bad  aeen  him  with  m  flashlight 
sereral  times  at  the  camp." 

Tyler  testified  In  substance  as  did  May, 
declaring  that  he  recognized  both  Adams 
and  Gunter;  that  he  saw  their  faces  before 
they  pulled  their  masks  over  them ;  that  he 
saw  a  gun  la  a];q;>dlaiit*B  hand,  bnt  not  In 
Qnnter'a  hand. 

**r  beard  tbe  voices  of  these  men.  It  was 
tbe  voice  of  Adams  and  the  voice  of  Gunter.  I 
could  not  he  miataken  about  that  After  we  aU 
got  in  the  car  and  drove  a  little  piece.  Carpen- 
ter apobe  up  and  said  that  it  was  Adams  and 
Blackie,  and  Leo  aaid.  'Yes;  that  ia  who  it 
wa*'" 


There  was  evldoice  Giat  the  appellants 
were  working  at  the  camp  In  which  the  par^ 
ties  robbed,  or  some  of  them,  were  also  work- 
tag.  Then  were  Introduced  circumstances 
suggesting  that  appellant  and  Gnnter  absent- 
ed themselves  from  the  company  of  the  In- 
jured parties  upon  tJie  occaslm  mentioned 
and  Intercepted  them.  Details  of  this  tes- 
timony It  Is  deemed  unnecessary  to  relate. 
See  Gunter  v.  State  ^o.  fla43)  233  &.  W.  848. 

[3]  Tbe  bill  complaining  of  the  admission 
of  evidence  that  the  appellant,  on  the  second 
day  preceding  the  offense,  engaged  In  a  gama 
of  poker  with  some  of  tbe  parties  who  were 
afterwards  robbed,  shows  no  errvr.  The  bill 
does  not  state  any  surrotinding  facts,  and 
does  not  show  that  the  parties  were  engaged 
In  gambling.  It  the  sUtement  of  facts  be 
looked  to.  to  supplemmt  the  biU  upon  this 
point,  we  find  that  the  witness  Tyler  tesOr 
fled  that  be  waft  aoiuainted  with  appellant 
and  Gunter;  that  he  was  running  a  casing 
crew ;  ttiat  he  was  working  on  Ills  car.  and 
they  bad  a  polcer  game  In  the  tent;  that  he 
saw  some  money  in  fircmt  of  May.  bat  could 
not  tell  the  amount.  "I  had  some  money  in 
front  of  me."  If  this  evidence  waa  more  spe- 
cific, to  show  that  appellant  engaged  in  a 
game  of  poker  for  money,  we  think  it  would 
disclose  no  error.  It  was  relevant  to  show 
the  relation  of  the  parties,  as  bearing  upon 
the  ability  of  the  injured  parties  to  identify 
the  assailants,  and  also  as  bearing  upon  the 
knowledge  of  the  appellant  that  May  and 
Tjier  were  in  possession  of  money. 

[4,  6]  There  Is  filed  in  this  court  an  affida- 
vit suggesting  that  the  special  judge  who 
tried  the  case  was  disqualified.  Whether  he 
was  qualified  or  not  depends  upon  tbe  facta. 
These  cannot  be  established  by  an  ex  parte 
affidavit  filed  In  this  court  If  the  judgm^t 
be  loiA  br  rensim  of  the  dlaaaaliflcatlon  oC 
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tbe  trial  judge,  the  remedy  to  to  !»  son^t  In 
a  forum  whose  JurEsdlctlon  wUl  enable  it  to 
determine  the  Issues  of  fact 

Finding  no  «-ror  justi^ing  a  reveraal  of 
tbe  Judgment,  its  affirmance  is  ordered. 


TAYLOR  V.  STATE.     <No.  6343.) 

(Coart  of  Criminal  Appeals  of  Texas.  June 
15,  1921.    State's  Rebearing  Denied 
Oct.  12,  1921.) 

1.  Larceny  <§=>3( 4)— Farmer,  taking  possea- 
slon  of  supposed  stray  pig,  without  iataat 
to  appropriate  It,  not  guilty  of  theft. 

A  (armcr,  who  takes  poesession  of  a  pig 
interfering  with  his  crops,  thinking  It  a  stray 
hog.  and  intending,  not  to  appropriate  it,  but 
merely  to  estray  It,  or  take  legal  steps  to  dis- 
pose of  it,  is  not  goD^  of  theft 

2.  Laroeny  €=368(2)— Whetlier  defendant  took 
pig  merely  with  the  Intention  to  estray.  It 
held  for  the  Jury. 

In  proseoition  for  theft  of  a  bog,  evidence 
held  to  require  submission  to  jury  of  whether 
the  defendant  had  taken  tbe  pig  in  his  pos- 
sessioo,  after  it  had  interfered  with  bis  crop, 
thinking  it  to  be  a  stray  pig.  with  the  Intention, 
not  to  appropriate  it,  but  merely  to  estray  it, 
or  take  legal  steps  to  dispose  of  it 

3.  Laroeny  <^3(2)— Where  property  It  taken 
for  legal  purpose,  but  thereafter  appropri- 
ated, orlginaj  taking  not  theft 

If  one  takes  property  for  legal  purpose,  and 
thereafter  conceives  the  intent  to  appropriate 
it,  and  does  so  appropriate  It,  bis  original  tak- 
ing would  not  be  theft. 

4.  Criminal  law  «=972i  1/2 (2)— District  attor- 
ney's argument,  that  defendant's  wits  would 
have  given  testimony  showing  defendant's 
gulit  if  Hsed  as  witness,  not  srror. 

Where  defendant's  wife  had  been  sworn 
as  a  witness,  but  had  not  been  used,  district 
attorney's  statement  in  argument  that  be  be- 
lieved defendant's  wife,  if  used  as  a  witness, 
would  have  sworn  to  facts  believed  by  such  at- 
tomsy  to  show  defendant's  guilt  held  not  er- 
ror. 

Appeal  from  District  Court,  Hraderson 
County;  W.  R.  Bishop,  Judge. 

Adolphus  Taylor  was  convicted  of  the  theft 
of  a  hog,  and  he  appeals:  Reversed  and  re- 
manded. 

Miiller  &  Miller,  of  Athens,  for  appellant. 
R.  U.  HamUtoD,  Asst  Atty.  Geo.,  for  tbe 
State. 

LATTIMORE,  J.  Appellant  waa  convicted 
In  the  district  court  of  Haiderson  county  of 
tbe  offense  of  theft  of  a  bog,  and  bis  punish- 
ment fixed  at  two  years  in  the  pailt^itlary. 

(1,2]  By  various  q;>eclal  charges,  tbe  n- 


fatal  of  whlA  1b  complained  of  by  blllB  of 
ens^itioiiB  an>roved  by  tbe  trial  court  appe- 
lant sougbt  to  have  bis  tbeory  of  tbe  caaa 
preaeated  to  tbe  Jvaj.  Appellant  appears  to 
have  taken  preliminary  stq;M  to  raise  a  crop 
upon  the  land  of  the  owner  of  tbe  alleged 
stolen  hog.  but  after  the  matter  of  theft  arose 
said  relationship  seems  to  have  been  BerereA. 
The  facts  disclosed  that  appellant  did  not 
deny  taking  tbe  hog  in  question.  It  was  a 
small  pig,  and  was  carried  by  appellant  to  tlie 
home  of  his  fatber-in-law,  at  wblcta  place  it 
waa  recovered  by  tbe  officers  and  restored  to 
the  owner.  Appellant  testifled  that  the  pig 
was  Interfering  with  his  crop,  and  that  be 
tboi^ht  it  was  a  stray,  and  that  he  consulted 
several  people  about  what  he  should  do,  -and 
they  gave  him  advice,  tbe  substance  of  which 
was  that  he  could  do  nothing  more  than  to 
take  the  pig  up  and  keep  It  until  It  could  be 
legally  estrayed.  A  Mr.  Avant,  who  was 
consulted  by  appellant  in  regard  to  the  mat- 
ter, promised  blm  that  be  would  obtain  legal 
advice  for  him  the  first  time  he  went  to 
town.  Several  other  witnesses  testified  to 
the  effect  that  sppellant  consulted  them  abont 
said  stray  hog.  There  Is  some  confnslon  in 
the  record  as  to  whether  the  hog  be  was 
talking  to  these  people  about  was  the  pig  in 
question,  or  another  hog  which  appears  to 
have  been  in  the  netghborhood ;  but  this  did 
not  deprive  appellant  of  his  right  to  have  an 
afiirmatlve  charge  to  the  Jury  submitting  the 
theory  upon  which  he  relied,  and  which  was 
that  the  hog  In  question  was  that  which  he 
took  np  as  an  eatray,  and  about  which  he 
consulted  the  various  witnesses  mentioned. 

[3]  There  were  a  number  of  charges,  pre- 
senting In  various  ways  the  theory  relied  up- 
on by  appellant  We  do  not  think  It  neces- 
sary for  the  court  to  have  given  all  of  same 
in  charge,  but  do  think  material  error  was 
committed  by  refusal  of  the  court  to  submit 
said  issue.  The  Jury  should  have  been  sub- 
stantially told  that,  if  appellant  took  the  piff 
In  his  possesi^on,  not  Intendltig  at  the  time 
to  appropriate  same,  but  int^ding  only  to 
estray  it  or  take  legal  steps  to  dispose  of 
same,  then  he  should  be  acquitted.  It  is 
also  true  that  if  one  takes  property  for  a 
legal  purpose,  and  thereafter  conceives  tbe 
Intent  to  appropriate  aame^  and  does  so  ap- 
propriate it,  big  original  taking  would  not 
be  theft. 

[4]  We  do  not  think  any  error  appears  In 
the  argument  of  the  district  attorney  to  tbe. 
effect  that,  if  tbe  wife  of  appellant  had  been 
used  as  a  witness,  said  attorney  believed  she 
would  have  sworn  facts  believed  by  him  to 
show  appellant's  guilt  The  wife  of  appel- 
lant bad  been  gwom  aa  a  witness,  but  was 
not  used. 

Without  further  discussion  of  the  case,  for 
tbe  errors  above  mentioned,  the  Jndgmait 
will  be  reversed,  and  the  cause  ronanded. 
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On  Motion  tn  Behearlng. 

The  state,  In  a  motion  for  rcihearb^  orges 
tbat;  In  gl^ng  specie  cbarge  Na  6  for  tbe 
appelant,  tbe  trial  coort  gave  tbe  low  sub- 
■tantlally  as  stated  by  us  In  tbe  original  opin- 
ion as  tbat  to  wbidi  appellant  \ras  entttied. 
Said  special  cbarga  wboUy  (Knitted  the  es* 
aentlal  element  of  tbe  bdlef  of  tbe  accused 
that  the  alleged  rtolen  hog  was  an  astray  at 
the  time  be  tocric  same  Into  bis  possession. 
Ttaere  can  be  no  question  of  the  right  of  ap- 
pellant to  have  tbe  jary  affirmatively  told 
that,  if  he  believed  -whea  he  took  up  said 
bog  that  It  was  an  estray.  and  that  he  did 
not  then  Intend  to  aroroprlato  it,  be  should 
be  acquitted. 

The  motitm  for  nltearlng  will  be  overmled. 


HOWARD  V.  STATE.    (No.  6345.) 

( Court  of  Criminal  Appeals  of  Tezas.  June  15, 
1921.  Rehearing  Denied  Oct.  12, 
1921.) 

1.  Crintnal  law  «33507(l)— OM  IMsg  le  hosse 
whsFs  iiqser  was  nansfactyred,  who  was 
lireseBt  at  time  of  Its  manufacture,  and  tast- 
ed It,  sot  an  "accomplloe.'' 

Is  prosecatiOD  for  niaaufactaricg  Intoxicat- 
ing liquor,  a  young  girl  who  lived  with  defend- 
ant's mother  in  the  hoaae  in  which  the  liquor 
waa  alleged  to  have  been  manufactured,  who 
bad  been  present  at  the  time  the  liquor  was 
made,  and  had  taated  it,  waa  not  by  reason 
thereof  an  accomplice  within  tbe  rule  as  to 
tbe  corroboration  of  an  accomplice's  testimony. 

[EMI.  Note.— For  other  definitiona,  aee  Words 
and  ^raaes.  First  and  Second  Series,  Accom- 
pUee.] 

2.  Criminal  law  «=»507(l)— That  witness  was 
prssest  at  time  of  offense  dees  sot  obnstltste 
witssss  as  "acoompMce." 

The  mere  fact  that  a  witness  had  been 
preaent  at  the  time  of  tbe  commission  of  an 
offense  does  not  constitute  tbe  witoees  an  ac- 
complice within  the  rule  as  to  corroboration 
of  an  accomplice's  testimony. 

3.  Criminal  law  ®=»369 (6)— Testimony  as  to 
psrehase  from  one  nosussd  of  mansfaotiirino 

llqnor  admissible. 

In  prosecution  for  manufacturing  Intoxi- 
cating liquor,  testimony  that  witness  bought 
certain  (Quantities  of  liquor  from  the  defend- 
ant held  admissible,  as  corroborative  of  tbe 
fact  of  such  manufacture,  and  as  Uluatretive 
of  fact  that  manufacture  was  not  for  one  of 
the  excepted  purposes. 

4.  Criminal  law  <S=»I045,  t056(2)— Error  In 
oharoe  not  fundamentally  erroneous  not  re- 
versible In  absence  of  exception  or  refusal 
of  requested  charge. 

Unless  the  charge  Is  fundamentally  errone- 
ona,  either  in  its  affirmative  statement  cr  the 
law,  or  by  reason  of  failure  to  state  the  law, 
an  error  therein  will  not  be  held  reversible  un- 
less the  charge  la  excepted  to  at  tbe  time  it  is 


cjven,  or  a  charge  torrectly  -  presenting  tbe 
matter  is  refused,  under  Vernon's  Ann.  Code 
Cr.  Froc  1916.  art.  735. 

0.  Crimlnid  law  ^(056(1)— Fallsre  to  sahmit 
Issue  as  to  oorroboratien  of  aoeomplloa  net 
reversible  error  In  ahsesoe  of  exception. 

When  there  Is  no  goestion  but  that  the 
record  presents  ample  corroboration  of  the 
accomplice's  teatimony,  or  when  it  does  not 
appear  that  the  conviction  rests  upon  tbe  un- 
corroborated testimony  of  .accomplice,  failure 
to  submit  issue  as  to  suflBdency  of  evidence  to 
corroborate  accomplice  Is  not  reversible  error 
in  the  absence  of  an  exception. 

6.  Intoxloatlao  liquors  ^236(19)— Evtdenoe 
held  to  sustain  conviction  of  manufacturing. 
In  a  prosecution  for  unlawfully  manufactur- 
ing intoxicating  Uquor,  evidence  held  to  austaln 

conviction. 

Appeal  from  District  Court,  Kaufman 
County ;  Jo«l  K.  Brad,  Judge 

Goie  Howard  was  convicted  of  unlawfully 
manufacturing  intoxicating  Uquor,  and  he 
appeals.  Affirmed. 

Cooley  ft  Crisp,  of  Kaufman,  for  appellant. 

H.  R.  Toung,  Co.  Atty.,  of  Kaufman,  and 
R.  H.  Hamilton,  Asst  Atty.  Oen.,  for  the 
State; 

LAlTFIMOBEk  J.  Appellant  was  convicted 
In  tbe  district  court  of  Kauftnan  county  of 
tbe  offense  of  menuftcturlng  intoxicating  liq- 
uor, not  fbr  medicinal,  sdentilk^  mecbanical. 
or  sacramental  purposes,  and  his  puntsbnfent 
fixed  at  confinement  in  the  poiltentiary  for  a 
period  of  five  years.  Tbe  record  is  before 
tts  without  any  exception  taken  to  tiie  conrf  s 
dmrge,  and  wlthoot  any  request  for  special 
Instructions,  and  without «  bill  of  ezcepti<His 
to  tho  introdnctlcHi  or  rejectbu  of  any  evi- 
dence; In  his  motion  tor  new  trial  appellant 
complains  that  he  was  convicted  on  tbe  un- 
corroborated testimony  of  accomplices;  also 
that  tbe  trial  court  failed  to  tell  tbe  Jury 
that  certain  witnesses  were  accomplices,  and 
did  not  submit  to  the  Jury  the  issue  as  to 
whether  such  witnesses  were  accomplices^ 
and  did  not  submit  tbe  law  of  accomplice  tes- 
timony; that  appellant  bad  no  opportunity 
to  procure  counsel;  and  tbat  tbe  evidence 
does  not  support  tbe  conviction. 

[1 , 2]  We  do  not  think  this  recmd  discloses 
a  case  resting  on  tbe  uncorroborated  testi- 
mony of  an  accomplice  or  acoompllces.  The 
main  state  witness  was  a  young  girl  who  liv- 
ed In  the  bouse  wltb  appellant's  mother,  in 
which  house  the  alleged  manufacturing  of 
liquor  took  place.  This  girl  testified  fully  to 
appellant's  manufacture  of  such  liquor  on 
more  than  one  occasion.  The  only  ground 
upon  which  any  dalm  Is  put  fom'ard  by  ap- 
pdlant  that  she  was  an  accomplice  rests  on 
her  statement  that  ,  die  tasted  said  Uquor, 
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and  on  riome  occasions  drank  a  little  of  same, 
and  that  she  was  present  at  the  time  tbe  liq- 
uor was  made.  Tbe  mere  presence  of  a  wlt- 
nesa  at  tbe  time  of  tbe  commission  of  an  of* 
fense  does  not  call  for  an  instruction  on  the 
law  of  accomplice  testimony,  or  constitute 
such  witness  an  acconrpUce.  Smith  r.  State, 
28  Tex.  App.  809,  12  S.  W.  1104.  In  our  opin- 
ion, the  fact  that  said  witness  stated  that  she 
had  tasted  the  liquor  In  question,  and  drank 
a  portion  thereof,  Would  not  make  her  an  ac- 
complice. The  state  introduced  evidence  of 
officers  to  tbe  flndine  Id  the  bouse  of  appel- 
lant's mother  of  tbe  apparatus  identified  and 
described  by  the  girl  as  being  tiiat  with 
wbicb  the  liquor  was  manufactured.  As  far 
as  we  may  determine  from  tbe  evidence  and 
the  testimony  of  the  witnesses,  said  appara- 
tati  appeared  to  be  amply  sofflcient  for  the 
purpose  for  which  It  was  apparratly  used. 
Said  apparatus  was  introduced  In  evidence 
before  the  Jury. 

[8]  Tn  the  record  appears  the  testimony  of 
one  Jerry  Williams  that  on  different  occa- 
sions, about  the  time  appellant  is  charged  to 
have  manufactured  said  liquor,  said  witness 
had  bought  certain  quantities  of  same  from 
appellant.  The  fact  that  one  purchases  In- 
toxicating liquor  from  one  accused  of  the 
manufacture  thereof  might  be  admissible  as 
corroborative  of  the  fact  of  such  manufac- 
ture, and  also  as  Illustrative  of  the  fact  that 
such  manufacture  was  not  for  one  of  the  ex- 
cepted purposes.  The  fact  of  purdiase,  how- 
ever, would  be  but  a  circumstance  In  a  case 
wherein  the  ctaarse  was  manufacturing. 

14,  Ij  It  appears  to  be  the  law  of  this 
state  since  191S  that,  unless  the  ciharge  of 
the  court  be  fundamentally  emneons;  either 
in  its  afnmlatlve  statement  of  the  law,  or  by 
reason  ttf  Its  &Uure  to  state  tbe  law*  an  error 
therein  wlU  not  be  held  reveralble  unless 
there  be  exception  taken  to  such  charge  at 
the  time  it  is  givm.  or  a  charge  correctly 
promiting  the  matter  be  refused.  Artide 
785,  Vernon's  C.  C.  P.;  Chllds  v.  State,  81 
Tex.  Cr.  R.  21, 193  S.  W.  664 ;  Debth  v.  State, 
80  Tex.  Cr.  R.  4.  187  S.  W.  841.  When  there 
is  no  question  but  that  the  record  in  a  given 
case  presents  ample  corroboration  of  the  ac- 
complice testimony,  or  when  it  does  not  ap- 
pear that  the  Conviction  rests  upon  the  uncor- 
roborated testimony  of  accomplices,  the  fail- 
ure of  the  trial  court  to  submit  that  issue 
would  not  be  held  reversible  error  by  this 
court  In  the  absence  of  such  exception. 

[6]  We  are  not  at  all  inclined  to  agree 
with  the  contention  of  appellant  that  this 
conviction  Is  not  supported  by  tbe  testlnro- 
ny,  or  that  it  rests  upcm  the  uncorroborated 
testimony  of  accomplices.  Appellant  was 
represented  on  the  trial  by  counsel  who  seem 
to  have  developed  his  theory  of  the  case 
fuUy. 


We  find  no  error  appearing  In  flie  recnd, 
and  an  affirmance  Is  ordered. 

^  On  Motion  fOr'Behearing. 
It  is  nrged  that  the  case  should  hare  been 
reversed  for  failure  to  submit  the  law  of  ao- 
oompllce  testimony.  No  exception  being  tak- 
ea  to  such  failure,  and  no  request  appearing 
for  the  submlasloa  of  Rich  issob,  no  revm- 
Ible  error  would  appear  under  the  facts.  In 
Hugglna  T.  States  85  Tex.  Cr.  B.  206,  210  B. 
W.  604,  we  said: 

*T^o  request  for  the  snbrnlBsion  of  the  ques- 
tions whether  the  rale  of  accomplice  testimony 
governed  tbe  state's  witnesses  bavins  been 
made,  their  status  would  not  be  available  to 
appellant  upon  anwal  unless  they  came  within 
the  accomplice  rule  as  a  matter  of  law  and 
there  was  not  sufficient  corrohorntion.  We  do 
Dot  thinlc  they  were  accomplices  as  a  matter 
of  law.  Sanchez  r.  State,  48  Tei.  Cr.  R.  591, 
90  S.  W.  641,  122  Am.  St.  Rep.  772;  Wright  v. 
State,  7  Tex.  Cr.  App.  574.  32  Am.  Rep.  599; 
Allison  T.  State,  14  Tex.  Cr.  App.  122;  Jones 
V.  State,  48  Tex.  Cr.  R.  336,  88  S.  W.  217.  1 
L.  B.  A.  (N.  S.)  1024,  122  Am., St.  Rep.  759. 
If  the  contrary  were  true,  however,  we  Uiink 
the  drcumstances  detailed  in  appellant's  testi- 
mony atEorded  sulncient  corroboration." 

This  Is  approved  In  Chandler  v.  State,  230 
S.  W.  1003.  If  certain  witnesses  were  ac- 
complices, as  contended  by  appellant,  but 
which  we  are  not  prepared  to  admit,  still,  it 
appearing  in  the  record  that  there  Is  ample 
evidence  to  corroborate  said  witnesses,  the 
failure  to  submit  such  Issue  by  the  court 
would  not  constitute  reversible  error. 

The  motion  for  rehearing  Is  overruled. 


8ANTIK08  V.  STATE.    (Ne.  6295.) 

(Court  of  Criminal  Appeals  of  Texas.   Jane  8, 
1921.   Rehearing  Denied  Oct.  12,  1921.) 

1.  Criminal  law  e=>400(3)— Tax  assessor^ 
testlnony  as  to  contents  of  inventory  of  tax- 
aUo  property  held  admissible. 

In  prosecDtloQ  for  operation  of  theater  on 
Sunday,  in  violation  of  Pen.  Code  1011,  art. 
302,  in  which  defendant  denied  ownership  of 
theater,  tax  assessor's  testimony  as  to  con- 
tents of  Inventory  of  property  rendered  by 
defendaot  for  taxation,  constituting  a  public 
record  in  assessor's  ofSce.  held  admissible  as 
a  cirenmstance  against  defendant  upon  the  Is- 
sue of  ovroership,  in  view  of  Rev.  St  arts.  7S47, 
T6Q2,  though  assessment  was  not  tsken  fay  Um 
assessor  in  person,  bat  tiy  one  of  his  deputies, 
and  though  assessor  was  not  present  at  the 
time  and  was  not  acquainted  with  defendantfs 
signature. 

2.  Criminal  law  «s»l  l69(2)-^nlsslOB  ef  evt- 
denoe  harmless  la  view  of  other  uaooatra* 
dieted  evWeaoe  sustalninfl  finding. 

In  prosecution  for  operation  of  theater  on 
Snnday  in  violation  of  Pea.  Code  1911,  art  802, 
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fatTOlvinf  lime  of  defeDdant'a  ownership  of 
tbester,  tlie  admission  of  tax  record  to  prove 
ownersbfp,  if  error,  was  harmlesa  where  there 
vas  sufficient  uncontradicted  evidence  aside 
from  BQcb  record  to  support  the  fiudins  of  the 
Jorr  as  to  defendut'a  owneraUp. 

AppeaX  from  iSx-l^aamn  Ooun^  Ooort; 
Giles  P.  Lester,  Jndge. 

L.  Santllios  was  convlctecl  of  violating 
Pen.  Code  1911,  art  302.  prohibiting  the  ex- 
hibition of  certain  >amusemeQt8  for  pay  upon 
Sunday,  and  he  appeals.  Affirmed. 

W.  L.  EasoQ,  of  Waco,  for  appellant. 
B.  H.  HamUton,  Aast  Atty.  Gen.,  tot  the 
State. 

MORBOW,  3.  GonTlctlcm  la  tor  viola- 
tion of  article  302  of  the  I^al  Code,  pro- 
taibltlne  the  esblbltlon  of  certain  amosements 
for  pay  upon  Sunday.  Appelant  assails  the 
conectneas  of  the  court^a  roUng  In  admitting 
in  evidence^  over  appellant^a  objectton,  the  aa- 
aesament  of  tOn  property  for  taxes.  The  evi- 
dence shows  that  the  amnsement  was  con* 
ducted  on  Snnday  tot  pay  In  a  place  called 
the  Royal  Theater.  The  ownership  of  the 
theater  was  in  Issue.  The  state  relied  upon 
drcumstancea  to  estahliiih  lAe  ownership  of 
I2ie  pn^exty;  tStat  is,  to  establish  the  con- 
nection that  appellant  had  with  the  operation 
of  the  theatw.  By  one  witness  It  was  proved 
that  the  appellant  admitted  that  he  was  the 
owner  of  the  theater.  It  was  shown  that  ap- 
pellant had  his  ofllce  over  the  room  In  which 
the  theater  was  oonducted,  and  waa  tataa 
seen  aboot  the  theetw. 

The  operator  of  the  machinery  declined  to 
disclose  the  name  of  his  employe,  for  tlie 
reason  that  It  would  Incriminate  him,  and 
the  assistant  manaeer  refused  to  name  the 
manager,  or  to  state  whether  the  appellant 
.waa  connected  with  the  bndness  or  not 
Othera  testifled  that  the  Royal  Theater  was 
the  appellant's  place  of  business;  that  be  liad 
his  office  nintairs;  that  lie  ran  the  theater, 
and  managed  it;  and  that  he  admitted  that 
he  owned  It 

In  the  bill  of  exceptions  it  was  shown  that 
the  tax  assessor  appeared  as  a  witness,  and 
stated  that  he  bed  an  Inventory  of  the  prop- 
erty rendered  by  the  appellant  for  taxes  In 
McLennan  county  for  the  year  1920;  that 
be  did  not  make  the  asCsessment  In  perf^on, 
but  that  it  was  done  by  one  of  his  depntlea; 
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that  he  was  not  presoit  at  the  time;  that  he 
was  not  acquainted  with  the  signature  of  ap* 
pellant;  that  this  inventory  was  a  public  rec- 
ord of  the  asseaaor's  office,  and  bore  date 
April  20.  1S20. 

The  offense  was  diaq^  to  have  been  com- 
mitted on  the  23d  day  of  January,  1921. 
Our  statute  (Rev.  St.  art  7B47)  requires  of 
the  assessor  that  be  ascertain  and  take  a 
list  of  the  taxable  property,  and  provides 
In  detail  for  a  form  of  assessment  blanks. 
See  article  7562.  Touching  this  character  of 
evidence,  Mr.  Wlgmore,  In  his  work  on  Evi- 
dence, says: 

"Tlic  duty  of  a  tax  assessor  requires  him 
ordioarit;  to  ascertain,  for  each  piece  of  prop- 
erty, the  person  ovning  or  occupying  it  and 
the  value  of  the  property.  It  is  also  clearly 
his  duty  to  record  the  facts  thus  ascertained. 
The  only  objection  to  the  admissibility  of  his 
record  as  evidence  of  these  facts  mast  arise 
from  the  principle  already  considered  (ante,  S 
1G35),  that  the  record  of  the  assessor  is  not  of 
his  own  personal  deeds  or  observation,  but  of 
facts  occurring  without  bis  observation.  TtUs 
objection  is  of  no  force  when  the  officer's  duty 
clearly  requires  him— as  in  the  assessor's  case — 
to  depend  upon  investigation.  If  the  assessor 
does  not  merely  record  the  sworn  statement 
of  the  clafanant,  but  also  satisfies  himself  by 
independent  meaoa,  and  follows  his  own  Jndg- 
uent,  his  finding  deserves  some  credit" 

Among  the  cases  cited  by  ^e  author  sup- 
porting the  text  as  applicable  to  the  owner- 
ship of  property,  we  mention  Winter  v.  Ban- 
del.  30  Ark.  302;  Tolleson  t.  Posey.  32  Ga. 
372;  Painter  v.  Hall,  75  Ind.  208;  Beokman 
V.  Hamlin,  23  Or.  313,  31  Pac.  707 ;  Fudtte  v. 
Merquell,  164  Ind.  447,  72  N.  E.  565.  78  N. 
E.  803 ;  Ivey  V.  Cowart  124  Ga.  1»,  62  S. 
B.  436.  110  Am.  St  Rep.  160. 

[1.  21  We  think  the  testimony  was  evidence 
of  the  contents  of  the  public  record,  ad- 
missible 4S  a  circunistaxice  against  the  appel- 
lant upon  the  Issue  of  ownership.  If  In  that 
view  we  were  mistaken,  the  receipt  of  the  evi- 
dence could  not  work  a  reversal,  for  the  rea- 
son that  there  is  no  evidence  controverting 
the  admission  and  drcumstancea  which  the 
state  introduced,  and  which  were  suSclent, 
aside  from  the  tax  record,  to  support  the  find- 
ing of  the  Jury  that  the  appellant  waa  the 
owna-  of  the  Royal  Tbeatmr. 

The  Judgment  of  the  trial  court  la  there- 
fore affirmed. 
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GILLETT  V.  HUDSPETH.    (No.  1162.) 

(Court  of  CIva  Appeals  of  Texas.   El  Paso. 
May  6.  1921.    Rebeariag  Denied 
Oct.  6,  1921.) 

1.  Frauds,  statute  of  «=»  148 (2)— Release  of 
interest  in  land  presuned  ■■  wrltiag,  where 

fact  not  alleged. 
Where  the  facts  with  reference  to  a  re- 
lease of  an  interest  in  land  were  pleaded  gen- 
erally, and  it  lUd  not  affinnatively  appear 
wbe^er  the  agreement  was  In  writing,  the  pre- 
sumption is  that  it  was. 

2.  Frauds,  statata  of  «=9l46— Stateto  works 
BO  change  In  pleadings,  but  establlshee  rale 

of  evidence. 

"  The  statute  of  frauds  works  no  change  in 
the  pleadings,  but  establiabes  a  rule  of  evi- 
dence. . 

S.  Frauds,  statute  of  «s»S6(S)— The  statute 
applies  to  every  agreeneat  to  alienate  exist- 
ing Interest  In  land. 

The  statute  of  frauds  applies  to  every 
agreement  to  alienate  an  existing  interest  in 
land. 

4.  Frauds,  statute  of  «=363(t)— Coutraot  to 
pay  attorney's  fees  from  moneys,  goods,  or 
other  property  recovered  In  suit,  held  aot  to 
oonvay  estate  in  lands. 

▲  contract  to  pay  attorneys  one-third  of 
"an  moneys,  goods,  chattela.  or  other  property" 
recovered  in  a  suit  ctonveyoci  no  present  vested 
estate  in  lands,  so  ae  to  invalidate  a  subse- 
quent verbal  release  of  an  attorney's  Interest 
therein;  lands  not  being  specifically  mentioned, 
and  there  being  no  evidence  aliunde  of  snch 
intent,  and  the  last  paragraph  expressing  the 
understanding  of  the  parties  that  payment  was 
to  be  "out  of  all  moneys  that  may  be  recovered 
out  of  said  suit,"  general  words  need  after 
spedflc  terms  being  limited  to  things  of  like 
kind  and  nature. 

5.  Frauds,  statute  of  «»63(l)— Where  ooa- 
traot  to  pay  attorney's  fees  did  not  ooavey 
Interest  In  lands,  prior  io  aoqulsltlon  of  such 
Interest,  one  oonld  verbally  waive  his  Interest 
In  the  eoatraot 

Where  a  contract  to  pay  attorney's  fees 
from  property  recovered  in  a  suit  did  not 
convey  an  interest  in  lands,  a  partner  of  the 
Attorney  executing  such  contract  could,  prior 
to  the  subsequent  acquisition  of  lands  in  pay- 
ment of  such  fees,  waive  his  interest  in  the 
contract  by  a  verbal  agreement,  or  abandon 
such  interest  by  repudtatins  the  contract  and 
falling  to  perform  his  part. 

6.  Attorney  and  client  «=>30— Attorney,  by  re- 
pudiating Me  part  of  agreement,  held  to  have 
waived  Interest  In  Innd  aoqnired  hy  hia  part- 
ners. 

In  action  by  attorney  to  recover  an  inter- 
est in  land  acquired  by  a  former  partner  un- 
der a  contract  for  the  payment  of  feea  from 
moneys,  goods,  and  other  property  recovered 
in  a  suit,  facts  held  to  show  that  plaintiff  re- 
pudiated and  refused  to  perform  his  part  of 
the  contract,  so  that  he  waived  or  abandoned 
such  interest. 


7.  Attorney  and  ellent  4=>30--Attoraey 
eetopped  to  claim  Interest  In  land  aoquirwd 
■ader  eoatraot  for  payment  of  attoraey's 
fees. 

Even  it  a  contract  for  the  payment  of  at- 
torney's fees  from  monesra,  gooda,  and  other 
property  recovered  in  a  suit  conveyed  an  exist- 
ing interest  in  lands  so  recovered,  a  partner 
of  the  attorney  executing  such  contract,  who, 
declaring  he  had  no  faith  in  the  client's  daim, 
refused  to  take  part  in  the  prosecution  of  the 
suit,  and  expressly  declared  he  would  take  no 
share  in  the  fee  to  be  earned,  was  estopped 
to  assert  any  interest  in  lands  eubaeqnently 
acquired  in  payment  of  such  fees. 

8.  Attorney  and  oHeat  «=930— Wbalher  alter, 
ney  authorized  partner  to  aiaaagn  lltlgatloa 
properly  suhmltted  to  Jury, 

In  an  action  by  an  attorney  to  recover  from 
a  former  partner  an  interest  In  land  acquired 
as  fees  under  a  contract  with  a  client,  the  court 
did  not  err  in  submitting  to  the  jury  questiona 
ha  to  whether  plaintiff  authorized  defendant 
to  manage  the  litigation:  they  being  material 
on  the  question  of  whether  defendanfa  ex- 
penditures were  iwoperly  ehargeidde  acaliupt 
the  partnership. 

9.  Attorney  and  ciieat  4=330— Evidenoe  of  ex- 
penditures In  proseoutioB  of  llHgaUon  bold 
admissible  in  action  by  fnrMr  partnr  to 

neeover  Interest  in  fees. 
In  an  action  by  an  attorney  against  a 
former  partner  to  recover  an  interest  in  lands 
acquired  imder  a  contract  with  a  client  for  the 
payment  of  attorney's  fees  from  moneys,  goods, 
and  other  property  recovered  in  a  suit,  evi- 
dence of  expenditures  incurred  by  defendant  in 
prosecuting  such  suit  were  admissible;  tbey 
being  proper  credits  in  case  it  was  held  the 
contract  conveyed  an  interest  in  landa  and 
that  plaintiff  was  not  estopped  to  assert  hia 
claim. 

Appeal  from  District  Court,  EI  Paso  Coun- 
ty; W.  D.  Howe,  Judge. 

Action  by  J.  A.  Otllett  against  C.  B.  Hud-, 
speth  and  anotitter.   Judgment  for  defendant 
Hndspetta,  and  plaintiff  appeals.  Afflnned, 
and  motion  for  rdhearln(  orerruled. 

F.  O.  Morrin,  of  El  Paso,  for  app^anL 
A.  J.  Harper,  Geo.  B.  Wallace,  A.  H.  Gnl- 
well,  and  Jos.  M.  Nealtm,  all  of  El  Paso,  for 

appellee. 

HARPER,  0.  J.  This  salt  was  Institnted 
by  appellant  against  C.  B.  Hudspeth  and  L. 
A.  Etale  for  a  [Artaership  accounting.  Spe- 
cifically, plaintiff  seeks  to  recover  a  half  In- 
terest in  certain  land  which  he  alleges  was 
acquired  by  Hudspeth  as  fees  under  and  by 
virtue  of  two  contracts  made  with  Mary 
Luna  Jackson,  for  herself  and  her  daughter 
Fannie,  daring  the  existence  of  the  law  part- 
nership: (1)  Representing  the  latter  as  a 
claimant  for  a  half  interest  In  the  estate  of 
E.  R.  Jackson,  and  as  common-law  wife: 
(2)  Representing  Fannie  Jackson  in  the  re- 
covery of  an  interest  in  same  estate.  It  wan 
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alleged  tbat  ffae  contracts  were  entered  into 
during  tbe  partnersbip.  prosecuted  In  part 
aft»-  tbe  partnerpihlp  bad  been  dlasolved,  and 
that  tbere  were  no  debts  existing  against 
tbe  firm,  eSKpt  tbose  owing  to  Eudspeth  for 
advancements  made  by  blm  as  expenses  of 
llUgatlon.  etc.,  wblCb  sbould  be  ascertained 
and  refanded,  and  after  sncb  refund  plain- 
tiff asked  judgment  for  one-half  of  the  value 
of  tbe  lands  received  by  vlrtoe  of  said  fee 
contracts. 

Defendant  Dale  was  made  party,  that  h< 
might  be  precluded  by  the  judgment.  He  dis- 
claimed any  interest.  Hudspeth  answered 
by:  (1)  General  denial.  (2)  Pleaded  settle- 
ment of  all  partnership  business  of  the  Ann 
of  Gillett.  Hudspeth  &,Dale  October  12, 1912. 
&)  By  third  paragraph  in  answer  admitted 
that  he  entered  into  the  contract  described, 
first,  with  Mary  Lima  Jackson  January  1, 
1M2;  second,  with  Fnnnle  Jackson  April  7, 
1912,  "and  thnt  defendant  and  W.  C.  Linden 
and  Jerome  Shield,  as  a  condition  of  such 
employment  the  contract  contemplated  and 
provided  for  and  they  agreed  with  Mary 
Luna  Jackson  to  pay  all  the  expenses  of  con- 
testing the  will  <rf  E.  R.  Jat^son,  deceased, 
and  to  advance  to  Mary  Luna  Jackson  suffl- 
dent  money  to  pay  all  living  expenses,  and 
defendant  intended  at  said  time  that  plain- 
tiff should  have  a  share  in  the  fruits  of  such 
employment,  provided  plaintiff  would  pay 
one-half  of  tbe  expaise  of  tbe  litigation,  ad- 
vance a  portion  of  the  expenses  of  Mary* 
Lnna  Jackson,  and  assist  In  conducting  tbe 
litigation:  thnt  In  order  to  realize  anything  in 
the  litigation  It  would  be  necessary  for  Mary 
Luna  Jackflon  to  establish  that  at  the  time 
of  bis  death  she  was  the 'common-law  wife 
of  E.  R.  Jacbsou;  that  shortly  thereafter, 
while  plaintiff  and  defendant  were  return- 
ing from  Austtn,  where  they  had  been  en- 
gaged In  other  business,  tbey  stopped  at  San 
Antonio  and  had  a  conference  with  the  at- 
torneys for  other  claimants,  whose  Interests 
were  adverse  to  those  of  Mary  Lnna  Jack- 
son, and  who  famished  to  plaintiff  and  de- 
fendant a  memorandum  of  evidence  they 
claimed  to  have  to  show  tibat  Uary  Lnna 
Jackson  was  not  tbe  common-law  wife  of  R 
B.  Jackson,  and  therefore  entitled  to  no  In- 
terest In  his  estate:  that  after  receiving  this 
information  defendant  re<iuested  plaintiff  to 
go  with  blm  to  Sonora,  Tex.,  to  asrist  In  the 
trial  of  the  wHl  contest  of  B.  R  Jackson,  de- 
ceased, but  plaintiff  informed  d^mdant  that, 
in  view  of  the  Information  received  at  San 
Antonio,  he  bad  no  faith  in  the  claims  of 
Mary  Luna  Jackson,  or  Mary  Luna,  to  any 
portion  of  the  estate  of  a.  R.  Jackson,  de- 
ceased, and  that  he  was  unable  and  unwilling 
either  to  pay  any  portion  of  the  expense  of 
contesting  said  will,  or  any  portion  of  the 
living  expense  of  Mary  Luna  Jackson  pending 
such  litigation,  and  that.  If  defendant  desired 
to  condoct  said  litigation,  be  could  do  so  in 
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bis  own  b6b^  and  at  his  own  expense,  and 
that  plaintiff  would  not  assist  him  In  any 
way;  that  defmdant  then  agreed  that  be 
(defendant)  would  conduct  said  litigation, 
and  would  btmsdf  pay  such  expenses,  and 
plaintiff  then  and  tbere  agreed  by  bis  acts, 
or  by  his  words,  acts,  and  conduct  led  de- 
fendant to  brieve,  that  If  defaidant  would 
do  so  anything  realized  from  said  litigation 
would  be  tbe  pr(^)erty  of  defendant,  and, 
acting  under  such  agreement  with  plaintiff, 
defendant  did  advance  Mary  Luna  Jackson 
her  living  expenses  during  the  pendency  of 
such  litigation,  and  paid  all  expenses  incurs 
red  in  the  contest  of  said  will,  and  did  con- 
duct said  litigation  and  ancillary  litigation 
— this  portion  of  defendant's  pleading  being 
to  the  effect  that  plaintiff  repudiated  defend- 
ant's act  In  entering  into  said  contract  with 
Mary  Luna  Jackson,  and  that  plaintiff  aban- 
doned said  case  and  repudiated  it,  and  ef- 
fected as  to  said  piece  of  business  a  disso- 
lution of  the  partnership  and  an  accountiug 
and  partition,  by  wtilcfa  defendant  was  to 
and  did  assume  all  liability  incurred  by  the 
making  of  said  contract  in  consideration  of 
receiving  all  benefits  that  might  accrue  from 
said  contract"  (4)  Sets  up  specific  Instance 
of  plaintiff's  refusal  to  assist  or  participate 
In  tbe  defense  or  prosecjitlon  of  the  claims. 
(5)  Sets  up  compromise  with  the  Catholic 
Church,  a  legatee,  in  which  he  and  others 
personally  bound  themselves  to  pay  (225,000, 
and  plaintiff's  refusal  to  assume  any  obliga- 
tion when  apprised  of  the  proposed  compro- 
mise, and  alleged  that  plaintiff  further  in- 
formed him  that  he  would  not  claim  any  in- 
terest in  anything  realized  by  the  contest  of 
the  said  will,  thus  setting  up  plea  of  aban- 
donment by  plaintiff.  Tbe  balance  of  the 
answer  Is  devoted  to  an  enumeration  of  ex- 
penses Incurr^  and  moneys  spent  In  paying 
of  the  compromise  debt,  etc.,  which  he  al- 
leges would  not  have  been  done,  but  for  the 
fact  that  plaintiff  by  his  acts  as  enumerated 
led  him  to  believe  that  he  would  claim  no 
interest  In  propraty  acquired  by  way  of  es* 
toppeL 

Plalntlfl;  by  supplemental  petition,  demur- 
red and  specially  excepted  to  the  sufficiency 
of  the  verbal  agreement  to  release  an  exist- 
ing Interest  In  lands,  claimed  the  protection 
of  the  statute  <tf  frauds,  and  spedflcally  de- 
nied the  allied  agreement  to  release  his  ln> 
tereet  in  the  one«lghteentli  fee  Interest  to  be 
obtained. 

Tried  to  a  Jury,  submitted  upon  special 
issues,  and  upon  the  answers  Judgment  was 
entered  for  defenduit,  from  wbicb  plaintiff 

has  appealed. 
First  assignment: 

"The  court  erred  In  overruling  plalntiflfs  de- 
murrer to  paragraph  S  of  defendant's  third 
amended  original  answer,  wherein  a  verbal  re- 
lease of  plaintiff's  interest  In  real  estate  was 
pleaded.** 
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[1]  It  wUl  be  noted,  froon  tbe  copy  of  tblrd 
paragraph  abore,  that  tbe  facts  with  refer- 
ence  to  a  release  are  pleaded  generally,  and 
It  dpes  not  affirmatively  appear  whether  the 
agreement  set  op  was  In  writing  or  not. 
Therefore  the  presumption  Is  that  It  (the 
contract)  was  In  writing.  Anderson  t.  Bank, 
191  S.  W.  836;  Graham  T.  Eesseler,  192  S. 
W.  299. 

[2]  This  Statute  works  no  change  In  the 
pleadings,  but  establishes  a  rule  of  evidence^ 
Kobb  T.  RaUway.  82  Tex.  392, 18  S.  W.  707f 
Gross  T.  Everts,  28  Tex.  623. 

The  second  Is  that  it  was  error  to  iKrmit 
witness  to  testify  over  plalntifTs  objections 
that  the  release  was  oral.  If  we  are  correct 
in  the  holdings  hereafter  upon  tbe  questions. 
It  was  not  error  to  admit  the  testimony  over 
objections. 

Tbe  third: 

"The  court  erred  m  sabmitting  to  the  jury 
spedal  issue  No.  1  in  the  diarge  of  the  court, 
over  objections  of  plaintiff,  because  it  appeared 
from  defendant's  pleading  that  the  alleged 
agreement  of  plaintiff  to  release  or  disclaim 
all  interest  In  tbe  fees  in  Itnd  obtained  from 
the  Jackson  estate,  and  from  defendant's  own 
testimony,  as  a  witness  for  himself,  that  said 
agreement  was  a  verbal  agreement  to  release 
an  interest  in  real  estate,  when  the  plaintiff 
had  invoked  the  statute  of  frauds  by  demurrer, 
plea,  exception  to  the  evidence,  and  by  objec- 
tion in  writing  to  the  submission  to  tbe  jury  of 
tbe  issue  as  to  tbe  existence  of  said  verbal 
agreement" 

Issue  No.  1  reads: 

"Do  yon  find  from  the  preponderance, of  the 
'  evidence  that  tbe  plaintiff,  Gillett,  agreed  with 
the  defendant  Hudspeth  at  any  time  prior  tf> 
the  settlement  with  the  Cardiuals  of  tbe  Roman 
Catholic  Church  in  America  that  be  would 
claim  no  further  interest  hi  the  estate  of  S. 
R.  Jackson,  deceased,  or  any  proceeds  there- 
from?" 

Tbe  Jury  answered,  '^ea." 

The  fourth  charges  error  in  overruling 
plainttfTs  demurrer  to  defendant's  plea  of 
estoppel  of  plaintiff  to  avail  himself  of  the 
statute  of  frauds.  The'flftb  and  rixth  urge 
tbflt  it  was  error  for  the  court  to  submit  is- 
sues Nos.  2  and  8,  In  that  said  issues,  when 
takra  together,  as  intended  by  the  court, 
presented  an  immaterial  issue,  in  that  the 
facts  upon  which  they  sous^t  a  finding  were 
not  snffletent,  when  found  for  tbe  defendant, 
to  take  the  verbal  alleged  release  of  an  In- 
terest in  real  estate  out  oC  the  statute  of. 
frauds. 

Issues  2  and  8  read: 

"(2)  Do  you  find  from  the  preponderance 
of  tbe  evidence  tbat  the  plaintiff,  Olllett,  by 
his  words  or  actipns,  or  either,  or  both,  rea- 
sonably caused  the  defendant  Hudspeth  to 
believe  that  he  would  claim  no  Interest  In 
tbe  £.  R.  Jackson  estate,  or  in  any  proceeds 
thereof  which  might  be  received  by  the  said 
Hudspeth,  or  by  the  firm  of  QiUett  &  Hud- 
speth? 


"If  yon  have  answered  ttie  last  iffecedlng 
question  In  the  affirmatlTe.  then  answer  the 
following  question: 

"(3)  Do  you  find  from  the  prepcmderance 
of  the  evidence  tliat  the  defendant  Hndspetli 
was  thereby  indnced  and  caused  to  assume 
flnandal  obligations  or  to  incur  risks  of 
financial  loss?" 

The  Jury  answered  **7ss"  to  eadh  of  said 
questions. 

Tiie  contract  whldi  Is  made  tbe  basis  ct 
this  suit  In  substance  is: 

"Know  all  men  by  these  presents,  that  I. 
Mary  Luna  Jackaon,  party  of  tbe  ffst  part. 

*  *  *  being  desirous  of  securing  my  legal 
rights  and  my  lawful  interest  into  and  fn  the 
estate  of  *   *   *   E.  R.  Jackson,  deceased. 

*  *  *  for  and  in  consideration  of  the  legal 
services  now  rendered  by  C.  B.  Hudspeth  and 
W.  C.  Linden,  attorneys  at  law,  •  •  •  par- 
ties of  second  part  I  hereby  constitute  and 
appoint  the  said  parties  of  tbe  second  part 

*  •  •  my  true  and  lawful  attorneys  to  enter 
suit  and  prosecute  in  my  name  a  suit  for  the 
recovery  of  my  interest  in  all  property  what- 
soever   and    wherever    owned    and  dalmed 

*  *  *  by  E.  R.  Jackson,  deceased,  to  sign 
my  name  to  all  papers  necessary  in  the  prose- 
cution of  said  suit  for  said  property  in  my  be- 
half, and  to  act  for  me  and  in  my  stead  in  all 
matters  wherein  it  may  be  necessary  and 
wherein  I  may  be  qualified  to  act  and  I  hereby 
obligate  myself  to  pay  tbe  said  parties  of  the 
second  part  one-third  of  all  moneys,  goods, 
chattels,  or  other  property  that  may  be  reeor- 
ered  out  of  said  suit  in  my  behalf  Into  and  for 
my  interest  in  any  property  owned  or  claimed 
by  Jackson,  deceased." 

"It  is  further  understood  that  the  parties  of 
the  second  part  hereby  agree  to  pay  all  ezpens- 
es  tbat  they  shall  incur  in  the  bringing  of  this 
suit  *  *  *  and  bold  the  par^  of  tbe  first 
part  Uameless  of  any  expenses.  *  *  *  It  hi 
.further  understood  that  for  and  in  considera- 
tion of  the  oQe-tbird  to  be  paid  by  party  of 
the  first  part  out  of  all  moneys  that  may  be 
recovered  out  of  said  suit  parties  of  tbe  second 
part  agree  to  prosecute  said  suit  to  final  de- 
termination, unless  same  shall  b«  compromised 
in  or  out  of  court" 

[S]  Tbo  statate  of  frauds  appllei  to  etery 
agreemait  by  which  one  promises  to  alienat* 
an  ttClstlDg  Interest  in  land.  So,  If  Uie  fore- 
going contract  convt^ed  an  interest  in  lands 
to  Hudspeth  whilst. he  was  In  tbe  partner- 
ship, and  Olllett  could  not  waive  or  abandon 
his  partnership  tnt^^st,  except  In  writing, 
then  appellant's  contentions  are  well  found- 
ed. Sprague  r.  Haines,  68  Tex.  216,  4  S.  W. 
371. 

[4]  Tbe  writing  above  does  not  obligate 
Mary  Luna  Jackson  to  convey  lands,  or  any 
Interest  therein,  unless  the  words  "other 
property,"  in  the  sentence,  '*I  hereby  obli- 
gate myself  to  pay  *  •  •  one-third  of 
all  moneys,  goods,  chattels,  or  other  prop- 
erty," should  be  so  construed.  Land  is  not 
mentioned,  and  by  the  last  paragraph  of  the 
contract  the  parties  have  placed  their  own 
oonstroctioiL  upon  it  by  the  eaproccion.  "aw 
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third  to  be  paid  by  party  of  Qie  first  part 
OHt  of  all  moneys  that  may  be  recovered  out 
of  satd  suit"  A  rule  of  construction  of  con- 
tracts Is  that,  "when  general  words  are  used 
after  specific  terms,  the  general  words  will 
be  limited  In  their  meaning  to  things  of  like 
kind  and  nature  with  those  spedfled." 
Farmers*  &  Merchants'  Nat  Bank  v.  Hanks, 
104  Tex.  320,  137  S.  W.  1120,  Ann.  Oas. 
19146,  S6S.  Alabama  t.  Montague,  117  U. 
S.  602,  6  Sup.  Ct.  Oil,  29  L.  Ed.  1000 ;  Hills 
T.  Joseph,  229  Fed.  865,  144  0.  C.  A.  147; 
First  Nat  Bank  v.  Adam,  138  111.  483,  28  N. 
E.  955-057;  White  T.  Ivey,  34  Ga.  186.  at 
199;  State  T.  Black,  70  Wis.  490,  44  N.  W. 
635 ;  IJTennore  v.  Board  of  Freeholders,  29 
N.  J.  Law,  246-^7;  Reml(^  t.  Boyd,  90  Pa. 
506.  44  Am.  Rep.  124. 

The  doctrine  of  e]uadem  generis  appUee  In 
flie  coDfltmctton  of  tills  oontract.  litae  writ- 
ing Itself  does  not  moitlon  lands;  so,  if  It 
was  Intended  by  the  parties  to  oonvey  an  in- 
terest In  a  vested  estate  by  It,  the  intention 
of  tbe  parttes  to  this  effect  idiould  have  bem 
established  by  evidence  aliunde  the  writ- 
ing, and  we  find  no  evidence  as  to  tbe  Inten- 
tion of  tbe  parties  outside  of  the  wilting,  so, 
following  tbe  rule  of  oonstnictUm  invoked  by 
appellee,  no  present  vested  estate  in  lands 
was  conveyed  ther^y.  Elliott  on  contracts, 
1631. 

[8,  •]  So,  if  the  contract  does  not  speclfio- 
aUy  convey  an  Interest  In  lands  then  exists 
ing  In  Mary  Luna  Jackson,  GUlett  aoQuired 
no  Interest  by  virtue  thereof,  therefore  bad 
mme  to  convey,  waive,  or  abandtm  by  parol 
agreement,  nor  by  acts  of  abandonment  or 
estoppeL  So.  if  the  writing  does  not  bind 
Mary  Luna  Jackson  to  convey  an  interest  In 
land  in  consideration  of  the  legal  services 
of  Olllett  &  Hudspeth,  the  only  way  he  (GU- 
lett) could  have  acquired  an  interest  was  by 
reason  of  the  fact  thAt  an  Interest  came  to 
him  by  performance  of  the  contract,  either 
by  the  partners  acting  togetber,  or  by  reason 
of  the  fact  that  Hudspeth,  as  a  part  of  his 
partnership's  obligation,  performed  the  serv- 
ices, and  as  a  consequ^ce  of  such  services 
an  interest  was  acquired  and  rested  in  him 
(Hudspeth)  In  trust  for  both.  Of  course,  in 
the  latter  case,  Glllett  could  have,  before  the 
Interest  was  acquired,  waived  his  Interest 
by  parol  agreement,  or  have  abandoned  any 
Interest  by  repudiating  the  contract  and  fall- 
ing to  perform  his  part.  The  pleading, 
proof,  and  verdict  of  tbe  Jury  are  all  sulfi- 
dent  to  support  the  Judgment  In  this  re- 
spect 

[7]  But,  conceding  that  the  contract  In 
writing  of  Mary  Luna  Jackson,  above  quot- 
ed, conveys  an  existing  interest  In  lands  to 
be  recovered,  the  courts  recognize  that  in 
settlement  of  partnership  affairs,  if  not  in 
t&ct  In  cases  of  parol  agreement  between 
parties  other  than  partnerships,  the  facts 
pleaded  and  admitted  to  be  true  by  stipula- 
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tlon  in  this  case  are  suffldent  to  authorize  a 
court  of  equity  to  hold  Glllett  estopped  to 
assert  any  Interest  In  the  property  so  ac- 
quired. Sanger  v.  Slayden,  7  Tex.  Civ.  App. 
COS,  26  S.  W.  847,  852;  Denver  v.  Roane,  99 
U.  S.  355,  25  L.  Ed.  476 ;  Kirk  v.  Hamilton, 
102  U.  S.  79,  20  L.  Ed.  79,  82  (2d  coL) ; 
Dlckerson  v.  Colgrove  100  U.  S.  578,  25  L. 
Ed.  618;  Rowson  v.  McKlnney,  157  S.  W. 
271;  Whaley  v;  McPonald,  194  S.  W.  409; 
Phoenix  Land  Co  v.  Exall,  169  S.  W.  474. 

Tbe  following  language  from  tbe  Supreme 
Court  of  tbe  United  States  In  Denver  v. 
Roane,  supra,  la  peculiarly  applicable  to  tbe 
facts  here: 

"By  the  agreement  of  copartnership  he  had 
undertaken  to  share  In  the  labor  and  to  pro- 
mote tbe  common  interest  of  the  firm,  and  that 
was  the  foundation  of  his  right  to  share  In  its 
earnings.  It  may  be  that  the  mere  neglect  of 
his  duty  would  not  liave  extinguisbed  that 
right  hut  a  repadiatioB  of  bis  obligations,  re- 
fnsing  to  act  as  a  partner,  *  *  *  is  quite  a 
different  thing.  It  may  well  be  consldmd  as 
a  repodlation  of  the  partnership.** 

In  the  instant  case  Glllett  declared  that 
he  had  no  faith  In  the  client's  claim,  refused 
to  take  any  part  In  tbe  prosecution  of  the 
suit,  and  expressly  declared  that  he  would 
take  no  share  in  the  fee  to  be  earned. 

The  seventh,  ^^th,  and  ninth  urge  tliat 
It  was  error  to  refuse  to  render  Judgment 
for  appellant  for  one-half  of  the  fee  under 
the  Fannie  Jackson  contract.  This  (»ntract 
was  for  a  definite  money  fee,  and  antedated 
or  preceded  the  deelarationB  m&tt  above  on 
tbe  part  of  the  plalntUf,  and  the  pleadings 
and  evidence  are  such  tlutt  appellant's  right 
to  an  interest  In  this  fee  Is  ruled  by  the 
holdings  with  r^erence  to  the  Mary  Lona 
Jaduw  fee. 

[I]  By  the  tenth  and  eleventh  It  Is  urged 
that  it  was  error  for  the  court  to  submit  the 
following  questions: 

"Do  yog  £nd  from  the  preponderance  of  the 
evidence  that  the  plaintiff,  Oillett,  by  his  words ' 
or  actions,  or  either  or  both,  authorised  Hud- 
speth to  manage  whatever  interest  in  tbe 
Jackson  estate  as  a  result  of  the  employment?" 

— and  the  fifth  virtually  tbe  same.  These 
assignments  are  not  followed  by  proposi- 
tions, but  It  Is  suggested  that  the  questions 
submitted  Immaterial  Issues.  I^ey  are  ma- 
terial upon  the  question  of  whether  exp&dl- 
lures  by  Hudspeth  were  properly  chai^able 
((gainst  the  partnership,  and  as  to  these 
items  we  find  as  follows: 

[9]  By  many  otber  assignments  It  Is  urged 
that  it  was  error  to  admit  evidence  of  each 
of  numerous  items  of  expenditures  set  up  by 
appellee,  by  his  answer  that.  If  Gillett 
sbould  recover  an  Interest  In  the  land,  then. 
In  that  event,  such  Interest  should  be  offset 
by  one-half  of  such  expenditures,  and  oth&e 
assignments  and  propositions  charge  error  In 
submitting  these  Items  to  the  Jury  because^ 
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It  is  dalmed,  tliey  are  not  proper  items  of 
expense  against  the  partnership  assets. 

The  holdinga  above  necessarily  call  for  an 
affirmance  of  the  trial  court's  Judgment,  and 
therefore  render  It  unnecessary  for  this 
court  to  pass  upon  these  assignments;  but 
appellant  having  specifically  urged  us.  In 
view  of  a  possible  application  for  a  writ  of 
error  to  the  Supreme  Court,  to  pass  upon  all 
alignments  in  his  brief,  we  have  reviewed 
the  questions  raised  and  have  reached  the 
conclusion  that  they  are  without  merit,  In 
that  the  items  of  expenditure  pleaded,  and 
for  which  there  Is  an  affirmative  finding  for 
appellee,  are  proper  lawful  offsets  and  cred- 
its which  should  be  allowed,  If  It  should  be 
held  that  the  contracts  conveyed  an  interest 
In  lands,  and  that  Gillett,  under  the  facts. 
Is  not  estopped  to  assert  any  Interest  there- 
in. Therefore  these  astHgnments  are  all 
overruled,  without  giving  in  detail  our  rea- 
sons In  each  case; 

Affirmed. 

On  Motion  for  Rehearing  and  Motion  to  Cor- 
rect Statements  and  Findings  of  Fact 

The  portion  of  the  ophUon  quoted: 

"Of  course,  in  Che  latter  case,  Oillett  conld 
bave,  before  the  interest  was  acquired,  waived 
his  interest  by  parol  agreement,  or  have  aban- 
doned any  intereet  by  repudiatiag  the  contract 
and  failing  to  perform  Ms  part.  Tbe  plead- 
ings, proof,  and  verdict  of  the  jury  are  all  suf- 
ficient to  support  the  judgment  in  this  respect" 

— was  flrst  a  conclusion  of  law  that  the  writ- 
ten contract  nith  Mary  l/uoa  Jackson  did 
not  In  fact  provide  for  payment  of  any  part 
of  the  fee,  for  representing  her,  in  lands,  and 
we  think  a  proper  conclusion. 

It  Is  next  urged  that  the  statement  that 
the  pleading,  evidence,  and  verdict  as  to  the 
waiver,  being  before  any  Interest  accrued,  Is 
incorrect.  The  opinion  up  to  that  point 
makes  no  fitatemeat  as  to  where  the  waiver 
took  place,  but  sioTply  declares  that  under 
the  law  applicable  to  the  pleadings  and  facts 
Gillett  could  waive  his  interest  in  the  Mary 
Lnna  Jackson  fee,  because  there  were  no 
pleadings  or  evidence  that  Hudspeth  and  Gil- 
lett as  a  partnership  had  a  contract  In  writ- 
ing providing  for  a  conveyance  of  land  in  pay- 
ment of  any  portion  of  the  fee ;  therefore,  un> 
der  Auch  state  of  fact,  he  could  by  parol 
ugre^ent  before  the  Interest  was  acquired 
waive  such  interest  by  repudiating  and  aban- 
doning the  contract.  Tbe  evidence  shows 
that  Gillett,  Immediately  up<m  seeing  the  con- 
tract with  Mary  Luna  Jackson,  r^udlated  it, 
because  it  provided  that  the  attorneys  should 
pay  her  personal  expenses  pending  the  litiga- 
tion. Again,  the  evidence  idiows  that,  as 
pleaded,  he  repudiated  after  the  conference 
with  tbe  attorneys  for  the  Catholic  Churdi 
at  San  Antonio,  and  again  whea  the  final 


compromise  agreement  with  the  proponent  of 
the  will  waa  presented  to  falm. 

As  to  tbe  proposlticm  that  the  seventh  a»- 
slgnment  does  not  treat  of  the  Fannie  Jack- 
son fee,  the  second  proposition  therennder 
speaks  of  tbe  "Jackson  estate  fees."  We 
took  this  to  be  applicable  to  both  feeSL  Tbe 
other  propositions  thereunder  are  answered 
by  other  parts  of  the  opinion. 
.  As  to  the  third  matter  urged  in  tbe  moticHi 
to  correct  the  findings,  that  the  Fannie  Jack- 
son contract  antedated  the  repudiation,  this 
contract  is  dsted  April  7,  1912,  but  recites 
that  It  bad  theretofore  been  entered  Into,  and 
Hudspeth  testified  that  after  compromise 
with  the  Cardinals  of  tbe  Catholic  Church,  in 
which  they  agreed  to  pay  the  $100,000  Fan- 
nie Jackson  fee,  Gillett  refnsed  to  sign,  and 
again  asserted  that  be  would  have  no  inters 
eat  In  the  fee  (pages  96  and  96,  S.  F.).  Again 
(on  page  108,  8.      Hudspeth  says: 

*'For  tooMng  after  the  Pannle  Jackson  Inter- 
est I  was  reqaired  to  take  this  fee  In  land  at 
$4JS0  per  acre  before  the  compromiaa  agree- 
ment and  partition" 

—and  hence  befbre  the  last  assertion  of  Gil- 
lett that  he  would  take  no  interest,  thus 
clearly  ahowtog  that  tbe  contract  antedated 
the  declarations  of  repudiation,  and  accord- 
ing to  the  record  the  most  of  the  work  In  tbe 
case,  to  finally  acquire  such  Interest  as  Huds- 
speth  now  has,  which  Gillett  seeks  to  divide, 
was  done  after  the  date  of  the  writing,  and 
th«>re  Is  no  evidence  In  this  record  that  Gil- 
lett performed  any  services  as  a  partner  in 
the  prosecution  of  the  suits,  etc.,  whereby  the 
property  as  a  fee  was  finally  acquired. 
Overruled. 


HUNT  at  al.  V.  EVANS.    (No.  6381.) 

(Court  of  Civil  Appeals  of  Texas.  Anatin. 
June  22.  1921.   Beheariag  Denied 
Oct.  12,  1921.)  - 

1.  Deeds  «=3i2(^— CoRstrued  to  eoafer  largest 
estate  possible. 

A  deed  will  be  so  conetmed  as  to  confer 
npoa  tbe  grantee  the  largest  estate  possible. 

2.  Deeds  ^115— Laad  Idestllled  by  whole  !■- 

stmnient. 

Misdescription  of  land  In  one  part  of  ft 
deed  will  not  invalidate  tbe  conveyance,  when 
the  premises  to  be  conveyed  can  be  properly 
identified  by  the  whole  instmment. 

3.  DsMls  «=»!  l2(2)~Genend  grant  of  survey 
covers  estlra  acreage. 

Tbe  general  grant  of  a  survey  will  cover 
the  entire  acreage,  althoagfa  only  certain  spec- 
ified parts  are  definitely  described. 

4.  Deeds  ^111— Lasguage  added  to  dear  mp 
asiMgnois  description  given  effect. 

Any  language  which  Is  added  to  a  con- 
veyance for  the  apparent  purpose  of  etearing 
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np  either  an  indeflnita  or  an  ambiguous  descrip- 
tion will  be  gfren  such  effect. 

9.  Deeds  14(3)— Isstrumflnt  held  to  oon- 
vey  entire  survey  lying  In  several  oountles. 

A  deed  of  a  survey  lying  in  several  coonties 
TUld  to  convey  the  entire  acreage  in  all  of  the 
counties,  though  it  described  It  as  being  only 
in  one  coonty,  where  there  was  an  added  dause 
to  the  deed,  stating  that  such  survey  was  lo- 
cated partly  in  three  counties. 

6.  Coatraots  «=9l53— Every  part  of  lastntmsat 
liven  effect. 

When  possible,  every  part  of  a  written 
instrument  must  be  given  effect. 

7.  Deeds  1 09— Wide  latitude  permitted  la 
flvldenee  of  Intention. 

Wide  latitude  is  permitted  in  the  intro- 
ductioD  of  evidence  to  determine  the. intention 
of  parties  to  a  deed. 

8.  Appeal  and  error  4=3742(6)— Proposition  In 
brief  held  too  general. 

A  proposition,  "The  finding  of  fact  by  the 
court  that  is  not  supported  by  any  evidence 
wiU  be  set  aside  and  not  construed  by  the  ap- 
pellate court,"  submitted  under  an  assignment 
of  error  involving  several  different  questions, 
was  too  general,  and  did  not  specify  the  par- 
ticular finding  dalmed  not  to  be  supported  by 
the  testimony,  and  the  assignmeDt  could  not 
be  considered. 

9.  Vendor  and  pnrohaser  ^85— Evldenoo  held 
sufficient  to  show  parol  rescission  of  oontraot 
under  which  land  was  conveyed. 

In  an  action  involving  title  to  land,  evi- 
dence held  sufficient  to  i^ow  a  parol  rescis- 
sion and  cancellation  of  a  contract  under  which 
the  land  was  conveyed,  or  a  pand  sale  back 
to  grantor. 

10.  Vendor  and  purchaser  «S365— Party  held 
•qnltable  otfner  of  land,  and  entitled  to  re- 
scind by  parol. 

Where  M.  wao  Indebted  to  P.,  and,  being 
unable  to  pay  the  debt,  otTered  to  convey  cer- 
tain land  in  satisfaction  of  the  debt  to  any 
party  P.  should  designate,  end  thereafter  P. 
sold  the  land  to  H.  wholly  on  credit,  with  the 
understanding  and  agreement  that,  when  H. 
had  paid  the  amount  due  P.  by  M.,  the  latter 
should  make  a.  deed,  and  the  deed  was  myde 
conveying  the  land  to  the  wife, of  H.,  in  con- 
sideration of  H.*a  promise  to  pay  AI.'s  indebt- 
edness to  P.,  and  thereafter  M.  killed  H.,  and 
H.'8  wife  told  P.  that  she  conld  not  hold  or 
pay  for  the  land,  and  he  paid  her  for  the  work 
done  on  the  land  and  improvements,  snd  M. 
agreed  to  and  did  sell  the  land  to  T.,  who  paid 
P.,  held,  that  P.  must  be  considered  as  the 
equitable  owner  of  the  land  until  it  was  sold 
Co  T.,  and  that  he  acted  as  such  in  orally 
canceling  and  rescinding  the  sale  to  H. 

11.  Frauds,  statute  of  «s>i29(l I)— Parol  sale 
upheld,  where  grantee  pays  oonsideratlon, 
enters  on  premises,  and  makes  improvements. 

Parol  sale  of  land  will  be  upheld,  where 
the  grantee  pays  all  or  part  of  the  cocsidera- 
tion,  enters  on  the  premises,  aud  in  reliance 
on  his  purchase  makes  or  erects  valuable  im- 
provements. 


Appeal  from  District  Conrt,  Tom  Qreen 

County ;  0.  E.  Dobols,  Judge. 

Suit  by  S.  H.  Bvans  against  M.  F.  Hunt 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Lee  Uptxm,  gnardian  ad  litem,  and  Ander* 
son  &  Upton,  all  of  San  Angelo,  for  appel- 
lants. 

Blanks,  Collins  &  Jackson,  of  Ban  Angelo^ 
for  appellee. 

KEY,  G.  J.  Appellants'  brief  contains  the 
following  statemmt,  which  la  conceded  to  be 
corpect: 

"Appellee,  0.  H.  Evans,  instituted  this  suit 
in  the  district  court  of  Menard  county  on  the 
8tb  day  of  August,  1919,  against  Mrs.  M.  T. 
Hunt,  Mrs.  Elsie  McShan  and  her  husband, 
D.  W.  McShan,  Lee  Hunt,  Charley  Hunt,  Peari 
Hathcock  and  her  husbsnd,  Tom  Hathco<A, 
Lcla  Hunt,  Lena  Hunt,  and  \'^e  Hunt,  the 
last  three  named  being  minors,  in  trespass  to 
try  tiUe  to  section  No.  16,  certificate  No.  2/19, 
J.  Pointevent,  situated  in  tlia  coontiea  of 
Menard,  Concho,  Schleicher,  and  Tom  Oreen, 
said  suit  being  in  the  statutory  form  of  tres- 
pass to  try  title,  and  pleading  limitation  nnder 
the  three,  five  and  ten  year  statute  of  limita- 
tions. The  district  Judge  of  Menard  county 
appointed  Lee  Upton,  a  member  of  the  firm  of 
Anderson  &  Upton,  as  guardian  ad  litem  for 
the  minors.  By  agreement  the  venue  was 
changed  fmn  Menard  county  to  Tom  Oreen 
county. 

"Appellants  answered  by  general  denial  and 
plea  of  not  guilty,  and  disdaimed  as  to  any 
interest  tn  the  north  one-half  of  the  land  sued 
for,  and  pleaded  specially  their  tiUe  to  the 
south  one-half;  that  is,  that  on  the  1st  day 
of  June,  1005,  G.  D.  McGuffin,  being  the  own- 
er of  the  entire  section,  sold  and  conveyed  the 
south  one-half  thereof  to  Mrs.  M.  F.  Hunt,  the 
wife  of  T.  L.  Hunt;  that  the  grantees  took 
possession  of  said  premises  and  established 
their  home  thereon;  and  that  thereafter,  on  or 
about  July  6,  1905,  T.  L.  Hunt,  the  husbmd 
of  Mrs.  M.  F.  Hunt,  was  killed,  and  left  surviv- 
ing his  wife,  Mrs.  M.  F.  Hunt,  and  their  chil- 
dren, the  other  defendants  herein.  Appellee 
amended,  snd,  in  addition  to  the  allegations  in 
the  original  petition,  alleged  a  verbal  rescission, 
cancellation,  and  resale  of  the  south  one-half 
of  said  section  back  to  McGufEn,  maUng  the 
Isaaes  to  be  tried  the  record  titie  to  the  south 
one-half  of  section  16,  the  verbal  sale  or  re- 
smseion  from  Hunt  to  McGnflBn,  and  limitation. 
The  parties  agreed  upon  common  source  in 
O.  D.  McGuffin  and  agreed  that  the  south  one- 
half  of  said  section  of  land  was  wholly  in 
llenard  and  Schleicher  counties. 

"The  case  was  tried  on  the  27th  day  of.^cto- 
ber,  1920,  before  the  court  without  a  Jury,  and 
resulted  in  a  jn^rment  for  appellee  for  the  land 
sued  for  and  a  cancellation  of  the  deed  made 
to  appellant  by  McGuffln,  and  against  the  ap- 
pellants on  the  cross-action  for  the  land  and 
rents." 

The  undisputed  proof  shows: 
"That  section  16,  certificate  2/19,  J.  Pointe- 
vent,  616.6  acres,  in  Condu>.  MenaH,  Schleich- 
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er,  and  Tom  Green  coanties,  snbseqaentlj  re- 
duced to  605  acres,  vas  awarded  John  Hugliea, 
as  an  actual  settler,  February  6,  1903,  on  bis 
applicatioQ  filed  with  the  county  derk  ot  Con- 
cho county,  December  4,  1002.  and  filed  in  said 
office  December  8,  1902,  as  frftxing  land  at  $1 
per  acre;  that  John  Hoghes  and  wife  conveyed 
Mid  section  16  to  O.  D.  HcOuffin  October  23, 
1908;  that  G.  D.  McGuffin  made  final  proof 
of  occupancy  and  improvements  of  said  land  as 
aBsigsee  December  15,  190S,  and  filed  same  in 
said  office  December  19,  1900;  that  said  sec- 
tion 16  stands  on  tbe  records  of  said  office  in 
the  name  of  G.  D.  McGuffin  as  substitute  pur- 
chaser, and  the  annual  interest  was  paid  on 
said  acceunt  to  November  1,  1917.** 

Also  the  followlns  agreed  facts: 

"(1)  That  O.  D.  McGuffin  was  the  common 
source  of  title,  and  that  neither  party  will  be 
required  to  go  back  of  him  in  making  out  the 
case.  (2)  That  the  land  described  in  plain- 
tifF'fl  petition  is  situated  in  Menard,  Concho, 
Schleicher,  and  Tom  Green  counties,  state  of 
Texas:  that  is,  206  acres  in  Menard  county, 
193  acres  in  Concho  county,  68  ocrea  111 
Scbleicher  county,  and  68  acres  in  Tom  Green 
county— and  that  the  south  one-half  of  said 
section  Is  wholly,  situated  In  Menard  And 
SchlPiohrr  counties.  (31  That  the  plaintiff.  J. 
S.  Tisdale.  Mrs.  E.  P.  Tisdale,  and  G.  D.  Mc- 
Guffin paid  ail  tbe  taxes  due  on  the  lands  in- 
volved in  this  suit  each  year  as  they  accrued 
from  the  time  tbey  were  acquired  by  the  said 
G.  D.  McGuffin  and  that  they  also  paid  all  in- 
terest due  the  state  of  Texas  on  sncb  lands; 
neither  interest  nor  taxes  ever  having  been 
paid  by  either  Mrs.  M.  F.  Hunt  or  her  hus- 
Iiand,  Lee  Hunt." 

The  defendants  having  dls<dalmed  as  to 
the  balance  of  the  land.  It  is  only  the  south 
half  of  the  original  survey  that  Is  Involved 
In  this-  case,  which,  as  shown  by  the  fore- 
going agreement,  is  situated  entirely  In  Men- 
ard and  Scbleicher  counties.  This  being  the 
case,  whm  the  plaintiff  offered  in  evidence  a 
deed,  dated  Jannary  19,  1915,  from  G.  D. 
McGiiflin  and  wife,  the  common  source  of 
title,  to  J.  S.  Tisdale,  under  whom  appellee 
holds  title,  the  appellants  objected,  because  It 
only  purported  to  convey  that  part  of  the 
original  surrey  situated  in  Concho  couuty, 
which  objection  was  overruled,  and  that  rul> 
Ing  la  complained  of  by  the  first  asdgnment 
of  error. 

By  the  second  assignment  appellants 
charge  that  the  court  erred  in  construing  that 
deed  to  include  the  land  to  controversy.  The 
deed  Is  described  to  the  statement  of  facts 
as  follows: 

"Plaintiff  next  offered  in  evidence  a  deed  from 
G.  D.  McGuffin  and  wife,  Leonora  McGuffin,  to 
J.  S.  Tisdale,  dated  January  10,  1906,  acknowl- 
edged on  the  19th  day  of  January,  1906,  before 
A.  D.  Moss,  notary  public,  Concho  coon^, 
Tex.,  and  recorded  in  volome  10,  page  872, 
Deed  Records  of  Concho  county,  Texas,  which 
deed  is  as  follows,  to  wit:  Recites:  *We,  G.  D. 
McGuffin  and  Mrs.  Leonora  McGuffin,  husband 
and  wife,  of  the  county  of  Concho  and  state  of 
Texas.*  Consideration:  'Nine  hundred  and 
twelve  and  b/i«s  dollars,  J.  S.  Tisdale, 


I  the  receipt  of  which  la  hereby  acknowledged.' 
Conveys  all  right,  title,  and  Interest  In  and  to 
that  certain  pdrcel  of'  land  in  the  county  of 
Concho  and  state  of  Texas,  described  as  fol- 
lows, to  wit:  'Section  16,  certificate  2/16,  J. 
Pointevent,  616%  acres,  more  or  leas,  awarded 
John  Hughes  by  state  of  Trsas  12—14—02, 
and  we  also  transfer  all  the  money  paid  on  ac- 
count of  above  land,  principal  and  interest  to 
state  treasurer.'  Said  section  16  lies  partly 
in  Condio,  Menard,  Tom  Qreen,  and  Sdileidier 
coontiea." 

The  trial  court  held  that  the  deed  puipovt- 
ed  to  convey  all  tbe  right,  title,  and  lnta«at 
of  the  grantm  In  tbe  original  section  Itt 
owtificate  K/19,  J.  Fc^Bteveit^  615%  acres, 
awarded  to  John  Hughes  bj  the  state  of 
Texas,  eta,  and  appellants  cfaallenge  tbe  cor- 
rectness of  that  construction,  and  assert  that, 
if  it  conveyed  any  portiw  at  that  tract  of 
land,  it  was  only  that  part  sltnated  to  Con- 
cho county,  which  is  no  part  of  tbe  south 
half  of  the  snrvey,  tbo  land  to  controversy 
to  this  suit 

It  la  believed  that  the  trial  court  mled 
correctly.  Hancock  v.  Butler,  21  Tex.  804; 
Parria  t.  GlUiert,  60  Tex.  350;  Oleveiland  t. 
Sims,  69  Tex.  15S,  6  S.  W.  634;  Cartvright 
V.  Trueblood,  00  Tex.  635,  39  S.  W.  980; 
Calder  t.  Davidson,  69  B.  W.  300;  Hatcher 
V.  Stipe.  46  S.  W.  S20;  Lanchelmer  v.  Saun- 
ders, 27  Tex.  Civ.  App.  484,  66  S.  W.  COO.  The 
authorities  cited  support  the  foUowtng  propo- 
sitions: 

[1]  First.  A  deed  vUI  be  so  constmed  as  to 
confer  upon  Oie  grantee  the  largest  estatfr 
possible. 

[2]  Second.  Hladescrlptlon  of  land  In  <me 
part  of  the  deed  will  not  Invalidate  the  om- 
veyanc^  when  the  premises  to,  be  conveyed 
can  be  properly  Idoitlfled  by  tbe  whole  to- 
strument 

[3]  Third.  The  general  grant  of  a  surv^ 
will  cover  the  entire  acreage,  although  only 
certato  Qtedfled  parts  are  deOnitely  de- 
scribed. 

[4]  Fourth.  Any  language  which  la  added 
to  a  conveyance,  for  the  apparent  purpose  of 
clearing  up  either  an  todeflnite  or  an  am- 
biguous description,  will  be  given  such  effect. 

[5]  It  la  true  that,  while  it  Is  first  sUted 
that  the  land  conveyed  is  in  Concho  county, 
it  is  further  described  by  the  original  section, 
certificate  number,  the  name  of  J.  Pointevent, 
tbe  original  grantee,  and  615%  acres,  more 
or  less,  awarded  by  the  state  of  Texas  to 
John  Hughes,  etc.  This  latter  description 
covers  the  entire  survey,  and  therefore,  as 
held  in  Hancock  v.  Butler  and  Cartwrlght  v. 
Trueblood,  supra,  it  should  be  construed  most 
favorably  to  the  grantee^  Also,  the  other 
three  rules  above  stated  tend  to  support  the 
construction  that  the  Instrument  was  to- 
tended  to  cover  the  whole  of  section  16.  The 
first  part  of  the  description  refers  to  the 
land  as  located  to  Concho  county,  but  it  la 
thereafter  declared  to  lie  partly  to  Condio, 
M»ard,  Tom  Qrem,  and  8chltidi«  oonntlea. 
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[I]  There  is  still  anothcar  rale  wbtdi  ap- 
Itllee  to  the  con^actton  of  all  written  instrn- 
ments,  which  la  that,  when  possible,  every 
part  of  the  Instrument  must  be  given  effect. 
Urqnhart  t.  Barlescm.  6  Tat..  602 ;  Moore  t. 
Waco,  8S  Tex.  206,  20  S.  W.  61;  Thompson  v. 
Langdon.  87  Tex.  251,  28  S.  W.  OSl.  If  the 
deed  In  queatlon  Is  construed  as  contended  by 
.  aPPeUanta,  no  effect  will  be  given  to  that  por- 
tion of  the  description  that  describes  the 
Und  u  "sectloD  16.  certificate  2/19,  J.  Polnt- 
«rent,  ttl&H  acres,  more  or  less.  vhi<^  lies 
partly  in  Uenard,  Tom  Gre^  Concho,  and 
Sdiltfcher  countlM";  whereas,  if  the  rule 
Just  referred  to'be  applied,  and  effect  be  gir- 
CD  to  eveiy  danae  of  the  desertptiim.  the  re- 
mit wUl  ba  that  the  conveyanGv  wlU  1w  held 
to  covw,  not  cmly  so  mudi  of  the  section  in 
question  as  Ues  In  Coneho  county,  but  its  en- 
tire acreage.  Hence  we  conclude  that,  whoi 
all  of  Its  tmns  are  ocm^ered,  if  the  deed  be 
oonstmed  alone  and  without  reference  to  ex- 
traneous  beta,  It  should  be  held  to  aivly  to 
the  entire  section  of  land;  but.  If  it  should 
be  held  that  the  descr^tliu  In  the  deed  Is 
ambiguous,  thai  m  are  of  the  opinion  that 
the  extraneous  facts  Jnstifled  the  court  in 
resolving  the  amUgulty  In  favor  of  appellea 

In  the  first  place,  witnesses  testified  that 
IfcOuffln  sold  the  section  in  question  to  Ti»- 
dale,  and  that  the  latter  went  into  posseatftm 
th»eofr  and  he  and  those  holding  under  him 
had  had  continuous  .and  peaceable  possession 
thereof  ever  since  the  date  of  the  conveyance 
in  1906.  If  McGuffln  had  only  conveyed  so 
much  of  the  section  as  was  found  In  Concho 
county,  surely  he  would  not  have  delivered 
the  whole  section  to  Tisdale,  and  certainly 
not  the  114H  seres  whldi  were  never  con- 
veyed to  Mrs.  M.  F.  Hunt,  but  constituted  an 
Integral  part  of  the  north  half  of  the  en- 
tire section. 

Not  only  so,  but  Pope  testified  that  McGuf- 
fln  sold  tSm  whole  sectlmi  to  Tisdale,  and 
paid  bim  the  whlcb  Mrs.  Hunt  and  hus- 
band bad  at  <me  time  wceed  to  pay.  Tisdale 
and  those  who  held  under  him  paid  the  taxes 
and  all  interest  due  the  state  on  the  entire 
section  for  fifteen  years. 

[7]  Wide  latitude  is  permitted  in  the  in- 
troduction of  evidence  to  determine  the  In- 
tCTtion  of  parties  to  a  deed.  Hnrrison  v.  Bor- 
ing, 44  Tex.  255 ;  Latta  v.  Schuler,  45  Tex. 
Civ.  App.  237,  100  S.  W,  106;  Stratton  v. 
West,  27  Tex.  Civ.  App.  526,  66  S.  W.  244. 
And  when  tliis  rule  has  been  properly  ap- 
plied, and  ail  the  pertinent  facts  developed  In 
this  case  considered,  there  is  but  little  sup- 
porting the  appellants'  construction  of  the 
deed  in  question;  but,  on  the  contrary,  the 
conduct  of  the  parties  and  every  fact  and  dr- 
cumstance  shown  relative  to  the  land  com- 
port with  the  construction  which  the  trial 
court  gave  to  the  instrument. 

{I]  Tba  third  assignment  of  error  Involves 
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several  dlfferrat  qnestlims,  and  the  odIt  prop- 
osition submitted  tbereundor  Is: 

"The  finding  of  fact  by  the  court  that  is  not 
supported  by  any  evidence  will  be  set  aside 
and  not  construed  by  the  appellate  court" 

That  propoaitlQn  Is  too  general,  and  does 
not  ^ecU^  the  particular  finding  which  It 
is  claimed  is  not  supported  by  the  testimony, 
and  therefore  we  hold  that,  as  presented  In 
his  bri^,  appellant  Is  not  entitled  to  have 
that  assignment  con^ered. 

On  June  1,  1905,  O.  D.  McGufOn  and  his 
wlfe^  the  common  source  of  title,  conveyed 
the  south  half  of  section  No.  16,  certiflcate 
2/19,  J.  Polntevent,  original  grantee^  to  ap- 
pellant, Mra.  Bf .  r.  Hunt ;  but  the  trial  court 
held  that  the  sale  referred  to  had  been  re- 
scinded, and  therefore  the  subsequent  sale 
by  McGnffln  and  wife  to  Tisdale  was  valid. 
That  holding  is  assailed  by  the  fourth  as- 
signment of  error.  Upon  that  brandi  of  the 
case,  the  trial  court  filed  the  following  find- 
ings: 

"Third.  That  some  time  prior  to  June  1, 
1906,  O.  D.  McGuffin,  beins  indebted  to  on* 
J.  It.  Pope  in  tiie  sum  of  $400,  proposed  to  the 
latter  that,  since  be  did  not  want  to  take  the 
south  one-half  of  said  section  No.  16  in  p^- 
ment  of  bis  indebtedness,  that  if  he  (Pope)  could 
I  sell  such  one-half  section  of  land  to  some 
'  other  person  or  persons  able  and  willing  to  puy 
:  the  debt,  that  he  (McGuffin)  would  make  eon- 
i  veyance  thereof  to  such  person  or  persons 
I  upon  request.    That  thereafter,  in  pursuance 
'  of  this  agreement,  which  was  accepted  hy  Pope, 
I  the  latter  cootracted  to  sell  the  said  south  one- 
I  half  section  of  land  to  Lee  Hunt,  the  husband 
I  of  the  defendant  Mrs.  M.  F.  Hunt,  on  a  credit, 
[  the  understanding  being  that  the  said  Lee  Hunt 
I  would  pay  the  sum  of  $400  to  the  said  J.  R. 
i  Pope.    Tliat  thereupon,  ■  at  the  request  of  the 
sai^  Pope,  G.  D.  McGuffin  made,  executed,  and 
delivered  a  school  land  deed  of  date  June  1, 
1005,  as  the  same  appears  in  evidence,  wherein 
and  whereby  the  said  McGuffin  and  wife,  Leo- 
nora McGuffin,  conveyed  the  south  one-half  of 
section  No.  16,  certiEcate  No.  2/19,  original 
grantee  J.  Pointevent,  to  Mrs.  M.  P.  Hunt  for 
a  recdted  consideration  of  $400  and  the  as- 
sumption of  the  obligations  of  the  original  pur^ 
chaser  of  said  land  to  the  state  of  Texas,  said 
conveyance  being  in  the  form  of  an  indenture 
signed  by  McGuffin  and  wife,  and  T.  Lee  Hunt 
and  wife,  M.  F.  Hunt,  properly  acknowledged 
and  filed  for  record  in  the  deed  records  of 
Menard  county  June  7,  19QD.    That,  althongh 
such  deed  recited  a  cash  consideration  of  fMO, 
no  such  amount  was  paid,  but  that  the  real 
consideration  for  the  conveyance  was  the  sgree- 
ment  on  the  part  of  Mrs.  M.  F.  Hunt  and  her 
husband,  Lee  Hunt,  to  pay  the  $400  due  Pope 
by  McGuffin. 

"Fourth.  That  upon  execution  of  the  afore- 
said deed  the  defendant  Mrs.  H  F.  Hunt  and 
her  husband,  Lee  Hunt,  took  posacBSion  nt  the 
south  one-half  of  section  16,  erected  a  few 
tents  thereon,  did  a  little  clearing  and  fenciag, 
purchasing  the  wire  for  the  fences  on  a  credit 
from  some  party  in  Bellinger.  That  about 
July  IS,  1906,  Lee  Hunt,  the  husband  of  the  de- 
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fendant,  was  kQIed  by  McGuffin,  and  Bhe  there- 
after sent  for  Pope,  stated  to  him  that  ahe 
could  not  stay  on  tbe  lands,  and  did  not  want 
them.  That  thereupon  Pope  agreed  to  cancel 
and  rescind  the  purchase  and  sale  agreement 
as  hereinbefore  shown,  and  to  buy  back  the 
lands  from  her,  in  furtherance  of  which  he 
paid  her  $40  for  the  work  which  had  been  done 
on  the  premises,  canceled  tbe  $400  indebted- 
ness, which  be  held  against  her  and  her  hus- 
band on  the  land,  and  paid  the  party  from 
whom  she  had  purchasea  wire  for  fencing  on 
time,  loaning  her  ^^26  with  which  to  move 
from  the  premises.  That,  in  connection  with 
the  rescission,  cancellation,  and  repurchase  as 
aforesaid,  McQuffin  agreed  that  the  Isnd  might 
be  taken  back  and  that  he  would  see  them 
again  and  pay  tbe  $400  indebtedness  to  Pope. 
That  immediately  after  making  the  agreement 
as  aforesaid  Mrs.  Hunt  and  her  children,  the  de- 
fendants herein,  abandoned  the  premises,  and 
never  made  any  daim  thereto  ontil  the  institu- 
tion of  this  suit.  That  upon  her  abandonment 
as  aforesaid  6.  D.  McOnffin  went  into  possea- 
idon  thereof,  and  on  January  19,  1906,  sold  and 
conveyed  tbe  lands  to  J.  S.  Tisdale  for  $912 
cash,  out  of  which  be  paid  the  $400  due  Pope. 
That  McGuffin  and  Tisdale,  and  those  holding 
title  under  tbem,  paid  the  interest  due  the  state 
of  Texas  and  all  taxes  on  the  lands;  neither 
interest  nor  taxes  ever  having  been  paid  by  Lee 
Hunt,  Mrs.  H.  F.  Hnnt,  or  any  of  the  defend- 
ants." 

[II  As  a  conclusion  of  law,  the  trial  court 
held  that  tbe  testim(»iy  was  snfflclent  to 
show  a  parol  rescission  and  cancellation  of 
tbe  contract  under  which  the  south  half  of 
the  section  of  land  in  question  was  conveyed 
to  Mrs.  Hunt,  or  else  a  parol  sale  by  Mrs. 
Hunt  The  court  also  held  that  the  plain- 
ti£t  had  acquired  title  to  tbe  land  In  con- 
troversy under  the  ten-year  statute  of  limi- 
tation. Upon  the  latter  question  we  express 
no  opinion,  but  sustain  the  ruling  of  the 
court  below  upon  tbe  Orst  question ;  that  Is, 
the  question  of  rescission  or  parol  sale  of 
the  land  from  Mrs.  Hunt  back  to  McGuffin. 
We  think  the  testimony  supports  tbe  findings 
of  the  court  upon  that  subject.  J.  R.  Pope 
testified  that  McGuffln  owed  him  several 
hundred  dollars,  and,  being  unable  to  pay  the 
debt,  offered  to  convey  the  south  half  of  tbe 
section  of  land  in  question  in  satisfaction  of 
the  debt,  to  any  party  Pope  should  designate; 
that  thereafter  he  (Pope)  sold  the  land  to 
Lee  Hunt,  wholly  on  credit,  with  the  under- 
standing and  agreement  tbat,  when  he  (Hunt) 
bad  paid  the  amount  due  Pope  by  McGuffln, 
the  latter  would  make  a  deed.  As  a  matter 
of  fact,  the  deed  was  made  Jane  1,  1905, 
conveying  the  land  to  Mrs.  Hunt,  for  a  re- 
cited cash  condderatlon ;  but  tbe  testimony 
was  sufficient  to  ^ow  tbat  the  consideratlim 
was  Hunt's  promise  to  pay  McGufflji's  in- 
d^tedness  to  Pope. 

Practically  the  only  difference  between  tbe 
testimony  of  Mrs.  Hunt  and  Mr.  Pope  on 
that  subject  was  tbat  she  testified  that.  In- 
stead of  agreeing  to  pay  McGufiln's  debt  to 
Pope,  ber  busban^  did  ao  by  transferring  to 


Pope  certain  notes.  In  tbat  reepect  ber  tes- 
timony differed  from  Pope's;  but  the  trial 
court  bad  the  right  to  accept  the  latter,  and 
seems  to  have  done  so.  Pope  also  testified 
tbat,  when  McGufBn  killed  Hunt,  Mrs.  Hunt 
sent  for  blm  (Pope)  and  told  him  tbat  she 
could  not  make  a  living  on  tbe  land,  and  did 
not  want  it;  that  be  paid  ber  for  the  work 
they  had  done  on  the  place  and  for  wire 
used  in  fencing,  gave  ber  $35,  and  loaned  her 
a  horse  to  take  her  children  to  her  relatives ; 
that  McGuffin  agreed  to  sell  the  land,  whloh 
he  did  to  Tisdale,  wbo  paid  him  (Pope)  lie- 
Guffin's  debt,  which  the  Hunts  were  to  pay, 
and  that  the  Hunts  paid  no  part  thereof. 

[10]  Under  the  equitable  doctrine,  wbidi 
regards  "substance  rather  than  form,  and  oft- 
en proceeds  upon  the  theory,  tbat  what 
ought  to  haTe  been  done  will  be  ccmaidered 
as  baring  been  done.  It  would  seem  that 
Pope  should  be  considered  tbe  equitable  own- 
er of  the  BODtb  half  of  tbe  section  of  land 
in  qnestKm.  until  It  was  sold  to  Tls^Ie;  and 
ttiat  be  dealt  with  the  same  as  such  owner, 
not  only  In  making  the  sale  to  Mrs.  Bnnt 
and  ber  husband,  bat  in  canedlng  and  re-' 
sdnding  the  same  with  tbe  ftirmer  after  the 
death  of  her  tanrttand.  While  fliere  are  many 
cases  inTC^Tlng  qnestloas  affecting  the  parol 
purchase  and  sale  of  lai^  there  seems  to  be 
a  dearth  of  anthoritles  on  the  question  of 
parol  rescission  or  eanckhitlon  ot  a  contnct 
for  tbe  sale  of  land.  However,  in  tbe  case 
of  P(mce  T.  HcWhorter,  60  Tex.  082,  wh«re 
the  teets  wen  s<nnewhat  similar  to  this  case, 
the  court  announced  and  api^ed  the  same 
equitable  rule  that  applies  to  a  parol  pur- 
chase and  sale  of  land. 

[11]  According  to  the  testimony  of  Pope 
and  other  evidence  bearing  upon  tbat  que8> 
tion,  it  seems  that  tbe  transaction  between 
htm  and  Mrs.  Hunt  was  equivalent  to  a 
verbal  sale  by  her  for  the  purpose  of  dis- 
charging community  debts;  and  If  the  pur- 
pose of  the  transaction  was  to  cancel  com- 
munity debts,  and  as  a  result  thereof  the 
land  was  subsequently  conveyed  by  the  Bfc> 
Guffins  to  Tisdale,  and  valuable  Improve- 
ments  placed  thereon,  as  shown  by  the  testi- 
mony, we  think  tbe  court  below  decided  the 
case  correctly.  Parol  sale  of  land  will  be 
upheld,  where  the  grantee  pays  all  or  part  of 
the  consideration,  enters  upon  the  premises, 
and,  in  reliance  upon  his  purchase,  makes 
or  erects  valuable  improvements.  All  these 
requii^tes  of  a  valid  sale  seem  to  appear  in 
this  case. 

The  consideration  passing  from  Pope  and 
McGuffin  to  Mrs.  Hunt  was :  (a)  The  cancella- 
tion of  the  total  purchase  price  originally 
agreed  to  be  paid  for  the  land;  (b)  the  as- 
sumption of  tbe  paymoit  ot  the  balance  due 
the  state ;  (c)  payment  by  Pope  to  Mrs.  Hunt 
for  what  labor  and  work  ahe  and  her  hus- 
band had  bestowed  niwn  the  prenlses,  fol- 
lowed by  possesston  and  reccmv^ance  of  the 
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property  by  McOoffin  to  Tisdale  and  wife, 
wlio  th^eafter  made  valuable  improrements 
on  tbe  premises,  held  possession  of  and 
i^almed  title  thereto,  paying  interest  due  tbe 
state  and  all  taxes  as  tbey  accrued,  without 
any  adverse  claim  on  the  part  of  Mrs.  Hunt 
or  her  chtldroi  for  more  than  ten  years. 

For  the  reasons  stated,  we  conclude  that 
the  Judgment  should  be  affirmed;  and  It  la 
80  ordered. 

Affirmed, 


BARNES  «l  al.  V.  HORNE  at  aL  (No.  6373.) 

(Ooort  of  Civil  AppealB  of  Texas.  Aastin. 
June  22,  ld21.  Behearing  Denied 
Oct  12, 1921.) 


I.  wniB  «s>l30— Inatranwit  wrlttei  wkolly  by 
party  a  will. 

An  Instrnment  written  wholly  by  a  party 
and  signed  by  him  is  his  will,  It  it  be  testamen- 
taiy  in  character,  under  Bev.  St.  arts.  7856, 
7857,7800. 

Z,  Wills  «=3»I33  —  AbbrevlatlM  of  lint  aaM 
helil  suflletoBt  signature. 

A  letter  testamentary  In  character  and  rign- 
ed,  "Your  brother,  Ed.,"  was  BuffidentJ^  signed 
to  render  It  a  valid  bolograpbie  will. 

3.  Wills  «=»9^lBstninoiit  testanoatary  whan 
tt  Bakes  disposition  to  take  effeot  at  death. 

An  instrument  is  testamentary  In  character 
when  It  makes  a  disposition  of  the  testator's 
property,  or  a  portion  thereof,  to  take  effect  at 
his  death. 

4.  Wills  <^293(6)— Other  Iwtters  to  bo  oonsld. 
ered  on  Issae  of  IsstameBtaiy  latent  In  letter 
offered  for  probate. 

Where  a  letter  was  offered  for  probate  as  a 
holographic  will,  held,  other  letters  written  at 
abont  the  same  time  shoald  have  been  consider- 
ed by  the  jmy  on  tbe  issue  of  testamentary  la- 
tent 

Appeal  from  District  6onrt^  Falls  County; 
Prmtice  Oltorf,  judge. 

In  tbe  matter  of  Oie  estate  of  Edwin  D. 
Home,  deceased.  A  writing  was  off^d  aa 
a  will  by  Katharine  H.  Barnes  and  others 
and  contested  by  Elate  T.  Home  and  othera 
From  an  adverse  judgment,  proponoits  ap- 
peal. Reversed  and  remanded. 

Frank  Oltorf,  of  Mariin,  for  appellants. 
Ben  H.  Rice,  Jr.,  of  Marliu,  for  appellees. 

Findinga  of  Fact 

JENKINS,  J.  Edwin  D.  Home's  legal 
residence  was  Mariin,  Tex.  He  died  In  the 
naval  hospital  at  Chelsea,  Mass.,  September 
23,  1918,  Intestate,  unless  the  instrument 
hereinafter  set  forth  is  bis  holographic  will. 
His  only  heirs  at  the  time  of  his  death  were 
his  brother,  A.  C.  Home,  and  his  niec^ 
Katberine  H.  Home,  now  Barnes,  who  is 


Joined  by  her  husband-  herdn.  A.  O.  Home 
is  dead,  and  appellees  are  bis  heirs. 

At  the  time  of  his  death,  and  tor  smne 
time  previous  thereto,  Edwin  D.  Home  waa 
a  member  of  the  United  States  navy.  Oa 
February  18,  1018,  be  wrote  tbe  following 
letter  to  his  brother,  A.  G.  Home,  then  resid- 
ing at  Loa  Angeles,  Cal. : 

••Key  West,  Fla,,  Feb.  18, 1918. 
"Dear  Bud:  I  have  received  all  of  your  let- 
ters and  am  sorry  that  I  haven't  answered  be- 
fore now. 

"I  have  for  the  last  month  been  trying  to  dig 

up  a  notary  public  and  whenever  I  went  to  his 
office  he  happened  to  be  out.  They  have  taSy 
one  in  this  tows  and  If  you  catch  him  yon  are 
lucky;  whenever  I  do  I  will  send  you  the  pa- 
pers at  once.  I  am  going  to  take  a  day  off 
this  week  and  lay  for  him  at  his  office,  maybe 
I  will  have  Bom9  luck.  Elsie  said  she  bad  an 
allotmmt  check  for  Mother  for  $40.00;  If  you 
can  cash  it,  keep  the  money  and  use  it  towsrd 
the  expenses  of  Mother's  estate.  I  don't  want 
you  to  pay  all  her  debts.  I  w&nt  to  pay  half 
or  all,  it  don't  make  any  difference  to  me  one 
wa;  or  the  other. 

"I  have  been  trying  for  the  last  month  to  stop 
the  allotment  that  was  made  out  to  Mother, 
but  so  far  I  have  had  little  success;  maybe 
these  people  in  Washington  will  wake  up  some 
of  these  fine  ixjB  and  stop  it 

"Just  as  soon  as  I  can  get  those  papers  I 
will  send  them  to  yon.  I  think  that  is  a  fair 
price  for  the  bouse  provided  be  pays  cash  which 
yoQ  eaid  he  would. 

"I  am  also  having  a  will  drawn  up  and  then  I 
will  feel  better.  You  let  me  know  about  ex- 
penses and  if  you  need  any  money.  I  am  not 
much  on  that  kind  of  work.  I  admit  I  should 
know  lots  more  about  it  than  I  do,  but  as  things 
stand  I  leave  it  up  to  you.  I  win  furnish  you 
with  as  much  money  as  I  esn  if  you  happen  to 
need  it  in  caring  for  tbe  property. 

"You  are  right  when  you  said  Katherine 
should  have  an  edocation  and  I  will  do  all  I 
can  to  see  that  she  gets  one.  I  will  do  every- 
thing I  can  for  her  and  everything  I  have  is 
hers  if  I  happen  to  cash  in. 

"I  have  sent  her  seversl  dollars  since  Moot- 
er's death  and  she  seema  to  apprenate  it  very 
much.  I  think  Katherine  is  a  good  girl  and  I 
will  do  everything  I  can  for  her.  If  you  are 
willing  to  share  equally  the  home  place  with 
Katherine,  so  am  I.  You  can  fix  that  up  to  suit 
yourself. 

"This  is  certainly  a  hum  town.  The  only 
thing  they  make  or  have  good  bere  is  dgars 
and  they  are  very  good.  I  am  sending  you  a 
box  of  Gate's  dgars;  they  are  all  Havana  to- 
bacco and  I  hope  you  will  like  them.  They  are 
fresh;  I  went  down  to  the  factory  and  bought 
them ;  they  ought  to  be  a  few  days  bdiind  Utis 
letter. 

"I  would  like  to  be  back  in  good  old  Los  An- 
geles and  see  those  fights  again.  I  often  think 
of  Los  Angeles  and  I  have  had  the  blues  ever 
since  I  left  there.  I  often  think  of  that  town. 

"WUl  dose  for  this  time  hoping  to  hear  from 
you  again,  love  to  baby  and  Elsie,  I  am 

"Your  brother,  [Signed]  Ed." 

This  letter  was  offered  by  appellants  in 
the  probate  court  of  Falls  county,  as  tbe  last 
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will  and  testament  of  Edwin  D.  Horne^  and 
was  probated  as  audi. 

Upon  appeal  to  tbe  district  court  tbe  case 
was  snbmitted  to  a  ]iii7  npoa  tlie  following 
Bpe<Kat  Issue: 

"Wben  Edwin  D.  Horne  wrote  the  letter  in 
questioD,  did  he  intend  same  to  operate  of  it- 
self as  a  disposition  of  liis  propertr  to  take 
effect  after  his  deatli,  or,  on  tbe  other  hand, 
did  he  use  the  same  hj  way  of  information  to 
the  person  to  whom  written  as  to  how  he  in- 
tended  to  make  his  will  or  as  to  what  a  will 
which  be  was  then  bavinf  drawn  np  would  pro- 
vide?" 

To  which  the  Jury  answered : 

"We,  the  jury,  find  that  the  letter  written  by 
Edwin  D.  Horne  to  his  brother,  Clark  Home, 
was  information  as  to  hia  intents  of  a  final 
will." 

Thereupon  jn^ment  was  entered  against 
appellants. 

The  letter  berdnbefore  set  out  was  wholly 
In  tbe  handwriting  of  Edwin  D.  Home.  He 
Intended  the  signature  "Ed."  as  bla  signa- 
ture. At  the  time  of  writing  this  letter  be 
was  25  years  of  age,  and  waa  of  sound  mind. 

Opinion. 

[1]  An  Instrument  written  wholly  by  a 
party  and  signed  by  Mm  is  hia  will.  It  It  be 
testamentary  In  cbaracter,  B.  S.  arts.  7856, 
7857,  and  7850. 

L2]  A  signature  by  initials  Is  sufficient 
PUcher  v.  Pllcher.  117  Va.  856,  84  S.  B.  667, 
L.  R.  A.  1915D,  802»  and  authorities  dted  In 
note  to  same. 

LS]  An  instrument  is  testamentary  in  char> 
acter  wben  it  makes  a  disposition  of  the  tes- 
tator's property,  or  a  portion  thereof,  to  take 
effect  at  his  death.  Milam  t.  Stanley  (Ky.) 
Ill  S.  W.  296,  17  L.  R.  A.  (N.  S.)  1126; 
Llndemann  t.  Dobossy,  107  S.  W.  Ill ;  Flet- 
cher V.  Gates,  63  S.  W.  937;  Williams  v.  No- 
land,  10  Tex.  CW.  App.  629,  32  S.  W.  328; 
Morrison  t.  Bartlett,  148  Ey.  833, 147  8.  W. 
761,  41  U  R.  A.  (K.  S.)  89;  Webster  t.  Lowe, 
107  Ky.  293,  58  S.  W.  1030. 

Tested  by  the  foregoing  definition,  a  por- 
tion of  tbe  letter  set  out  in  our  findings  of 
fact,  If  taken  by  Itself  without  reference  to 
any  other  part  of  said  letter,  and  without 
considering  any  other  circumstances  in  evi- 
dence, Is  ia  tbe  opinion  of  tbe  writer  testa- 
mentary in  character.  The  part  of  said 
letter  here  referred  to  is  as  follows : 

"7oa  are  right  when  you  said  Eatherine 
should  have  an  education,  and  I  will  do  all  that 
I  can  to  see  that  she  gets  one.  I  will  do  erery- 
thing  I  can  for  her  a^d  everything  I  have  ia 
hers  if  I  happen  to  cash  in." 

Taken  by  itself,  this  language  Indicates  a 
definitely  formed  purpose  that,  in  tbe  event 
of  bis  death,  bis  niece,  the  appellant  herein, 
should  have  all  of  bis  property.  If  it  was  his 
intention  so  to  declare  be  bad  made  a  will. 


though  he  may  not  have  known  It;  that  !■ 
to  say,  he  may  hare  erroneously  supposed 
that  It  was  necessary  to  rej>eat  this  declara- 
tion by  certain  formalltlea  which  he  technic 
cally  called  a  wUL 

If,  on  tbe  other  band,  be  meant  only  to 
say  that  be  expected  to  make  a  wlli.  and  to 
state  bow  he  intended  to  dispose  of  bis 
property  In  such  will,  then  the  language  used 
would  not  constitute  a  will. 

We  think  that,  taken  in  connection  with 
other  portions  of  the  letter,  and  all  of  tbe 
facts  in  connection  therewith,  as  shown  by 
tbe  evidence,  the  language  quoted  Is  rendered 
sufficiently  ambiguous  as  to  make  tbe  inten- 
tion of  tbe  writer  thereof  a  question  of  tact 
for  the  Jury, 

Tbe  form  of  tbe  question  submitted  by  tbe 
court  Is  not,  perhaps,  the  best  manner  in 
which  this  Issue  could  have  been  submitted, 
but  it  Is  not  sufficiently  objectionable  to  con- 
stitute reversible  error. 

Three  letters,  one  of  January  10, 1918,  one 
of  March  5,  1918,  and  one  of  March  22,  1918, 
were  read  In  evidence,  but  the  court  instruct- 
ed tbe  Jury  that  they  were  to  consider  these 
letters  only  on  the  Issue  of  the  testamentary 
capacity  of  Edwin  D.  Horne.  Appellant  ex- 
cepted to  this  Instruction,  and  we  sustain 
her  assignment  of  error  In  reference  thereto. 

These  letters  show  a  great  affection  on  tbe 
part  of  tbe  writer  for  appellant,  and  also 
Indicate  bis  purpose  to  materially  assist  her 
financially.  For  Iqstance,  in  the  letter  of 
January  lOth  be  says: 

"I  had  my  life  insured  for  910.000  and  made 
out  to  Mother,  none  since  she  passed  away.  I 
am  going  to  make  it  out  to  you;  in  case  I  am 
killed  you  will  get  $57.00  a  month  for  240 
months.  That  U  the  way  the  government  pays 
it  Now  if  aoytbiog  happens  to  me  I  want 
you  to  have  It.  The  government  will  have  yonr 
name  and  ererytbing,  ao  It  won't  be  much  to 
worry  about  on  your  part.  I  am  afraid,  dear 
little  girl,  I  will  nev^r  see  yon  again,  bat  here 
is  hoping  I  come  ont  allre,  and  believe  m«  I  will 
certainly  die  fighting." 

[4]  These  letters  should  have  been  consid- 
ered by  the  Jury  on  tbe  issue  of  testamentary 
Inteut. 

For  tbe  error  Indicated,  this  cause  Is  re- 
versed and  remanded  for  a  new  trial  In  ac- 
cordance with  this  opinion. 

Beversed  and  ronanded. 

KEY,  O.  J.,  and  BRADY,  J.  We  concur  In 
the  result  announced  in  the  foregoing  opin- 
ion, but  do  not  concur  in  all  that  is  said 
therein.  In  fact,  we  consider  it  unnecessary, 
if  not  obiter  dicta,  for  this  court  to  express 
any  opinion  as  to  how  tbe  paragraph  of  the 
letter  relied  upon  by  appellants  as  constitut- 
ing a  will  should  be  construed,  if  considered 
by  Itself,  because,  as  is  conceded  by  Mr. 
Justice  JENKINS,  it  cannot  be  so  consider- 
ed ;  and  therefore  we  prefer  to  express  no 
opinion  upon  that  abstract  question. 
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W.  U  ELLIS  &  CO.  V.  QUANAH  COTTON 
OIL  CO.    (N«.  6388.) 

(GoDit  of  CiTfl  Appeal!  of  Texas.  Austin. 
Hay  %  1921.  Kebearing  Denied 
Oct  8,  lOZL.) 

1.  Appeai  aid  error  «=>742(l)  —  Sabetanttal 
MBformtty  to  ntlea  at  to  a&slginaata  of  er- 
rar,  ate,  suflletast. 

A  mbstantial  compttanee  with  the  nilea  rel- 
atire  to  airifDmentB  ol  error,  propotfttonat  and 
BtatemeDte  la  enoufh,  and  tbe  asaiKnmenta  mar 
be  considered  notwithstanding  the  failure  to 
cooforia  to  tbe  letter  of  tbe  rules  where  the^ 
do  not  can  for  any  gnat  labor  on  tbe  part  of 
the  conrt 

2.  Saiea  «=>  182(1)  —  EvManea  held  t«  mak* 
quettlon  for  Jary  aa  to  waivar  of  ooMptrlaoo 
with  aamplo. 

In  a  ■eller's  action  for  breach  of  a  contract 
for  the  Bale  of  cotton  br  sample,  evidence  htld 
to  make  a  question  for  tbe  Jury  as  to  whether 
tbe  buyer  waived  iospection  or  comparison  of 
tbe  samples  and  committed  the  question  of  qual- 
ity and  grade  to  the  sound  judgment  of  the 
aeller^B  representative. 

8.  Sales  ^=»36(2)-7Mtar«praaaatatl«a  «f  quali- 
ty by  sellar  aeed  Mt  be  willful  to  conatitato 
fraud. 

It  was  not  necessary  that  a  seller's  false 
representation  of  the  quality  of  cotton  should  be 
viUfnl  to  constitnte  fraud,  if  it  was  made  with- 
out knowlft^  lAetber  It  waa  true  or  false. 

4.  Salaa  «=3>I82(3)  —  Whether  buyer  waived 
right  to  fall  aaiouat  uid  was  bound  to  accept 
part  oomplylBi  with  eoatraet  held  qaeatloo  of 
fact. 

Where  a  sale  of  cotton  embraced  100  bales 
which  were  shipped  in  two  lots,  one  of  which, 
cmaiitlng  of  12  balea,  compiled  with  tbe  con- 
tract and  the  other  of  whldi  did  not,  it  waa 
a  question  of  fact  whether  the  buyer  waived 
ftB  right  to  tbe  full  amount  purchased  ao  aa  to 
be  liable  tor  the  price  of  tbe  12  bales. 

On  Heh  earing. 

5.  Salao  «B>88— Whetber  aale  waa  by  sample 
held  la  laaue  aoder  ploadtnoa  and  evIdanoeL 

Though  a  seller  of  cotton  suing  for  breach 
of  contract  did  not  plead  a  sale  by  sample, 
where  the  buyer  did  plead  anch  sale  and  offer- 
ed evidence  tending  to  anpport  that  theory 
the  issue  waa  raised  1^  the  pleadings  and  the 
evidence. 

6.  Sales  «=>88— Evidence  held  to  make  qnee- 
tion  for  Jury  whether  aale  was  by  sample. 

In  an  action  by  a  seller  of  cotton  for  breach 
ef  contract,  evidence  held  to  make  a  question  for 
the  Jury  ae  to  whether  the  sale  waa  by  aample. 

7.  S^es  4=3387— Whether  seller  acted  properly 
and  promptly  la  retaking  possession  and  sell- 
Idb  on  buyer's  rejection  held  question  of  foot 

Whether  a  seller  of  cotton  -properly  and 
promptly  exercised  its  right  to  take  posses- 
sion of  tbe  cotton  and  resell  it  upon  being  ad- 
vised by  the  buyer  of  its  rejection  and  whether 
a  resale  on  a  ht^iday  was  proper  were  questions 


thooift  the  evi- 
dence atrongly  tended  to'  show  that  no  dam- 
age was  caued  by  any  delay,  and  it  waa  agreed 
that  tile  cotton  brought  the  beat  price  obtain- 
able on  the  day  ot  sale. 

Appeal  from  District  Goart,  Brown  Coun- 
ty ;  J.  O.  Woodward,  Judge. 

Action  by  the  Qoanafa  Ootton  Oil  Oompany 
asalttst  W.  L.  ElUs  &  Oo.  Fnua  a  jndgnwnt 
on.  an  instmcted  verdict  fbr  plaintUf, 
fendant  anteala.  Bevnaed  and  r^anded. 

W.  J.  Scott  and  McCartney,  Foster  &  Mc- 
Qee,  all  of  Brownwood,  for  appellant. 

Harrison,  Cavln  &  Key,  of  Brownwood,  for 
nppellee. 

BRADT,  J.  Appellee  sued  W.  L.  Ellis,  trad- 
ing in  the  name  of  W.  L.  Ellis  &  Co.,  to  re- 
cover damages  arising  out  of  an  alleged 
breach  of  contract  for  the  sale  of  certain  - 
cotton.  The  sale  was  of  100  bales  of  Inferior 
grade  of  cotton,  designated  by  tbe  parties  as 
type  0.  The  petition  alleged  that  tbe  cotton 
was  finally  accepted  at  Quanah,  Tex.,  in  two 
lots  of  8S  and  12  bales  respectively,  and  that 
the  acceptance  wai  through  I.  B.  Ellis,  tbe 
duly  authorized  agent  of  appellant.  It  ^as 
further  all^^ed  that  the  cotton  was  shipiied 
In  'the  name  at  appellant  as  consignor  to 
Honaton,  Tex.,  notUy  Anderson  Clayton  it 
Oo^  and  that  demand  drafts  were  drawn 
on  the  aame  day  by  appellant  upon  hlmaelt 
payable  at  Brownwood,  where  appellant  wu 
d(dng  bnaineas.-  It  was  averred  that  the  cot- 
ton was  rejected  by  appellant,  and  payment 
of  the  drafts  refused,  because  it  was  claimed 
tbe  cotton  was  not  equal  to  type  0.  A  resale 
of  the  cotton  at  Housttm  for  appellant's  ac- 
count was  alleged,  and  damages  claimed  fbr 
the  difference  In  market  value  and  other 
donents  of  loss,  Inddmit  to  the  sale. 

Appellant  denied  acceptance  of  tiie  cotton 
and  the  authority  of  I.  B.  Bills  to  bind  mm, 
as  well  aa  pleading  that  the  quality  of  the 
coton  shipped  was  not  up  to  the  grade  of  the 
samples  under  which  the  sale  was  made 
There  was  an  averment  of  legal  fraud  by  ap- 
pellee In  misrepresenting  the  grade  of  the 
cotton,  and  Inducing  I.  &  Ellis  to  accept  and 
order  the  cotton  shipped.  It  was  also  urged 
that  the  resale  was  made  on  a  holiday,  and 
not  with  reasonable  dispatch,  after  appellee 
was  Informed  of  the  rejection  of  the  cotton. 

The  trial  court  gave  a  peremptory  instruc- 
tion for  appellee,  and  from  the  Judgment  en- 
tered on  tbe  verdict  this  ai^peal  was  taken. 

[1]  There  are  a  number  of  objections  to  tbe 
cousideratlon  of  all  the  assignments,  some  of 
which  are  regarded  as  hypercritical.  A  care- 
ful examination  of  the  criticisms  has  convinc- 
ed us  that  tbey  are  all  without  merit,  and 
Invoke  a  too  critical  application  of  tbe  rules. 
In  the  view  of  this  court,  tbe  rules  are  In- 
tended  to  promote,  and  not  to  stifle,  justice. 
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It  is  enongh  tluit  tbsre  has  been  a  sobstantial 
oimq^lance.  Ballway  Ga  t.  PanbwtQn»  106 
Tex.  460,  161  8.  W.  2, 168  S.  W.  126. 

Tbe  asslgnmeDts  will  be  consddered  oa  their 
merits.  It  is  doubtless  trne  Qiat  some  or 
them  do  not  conform  to  the  letter  of  the 
roles,  especially  as  to  the  scope  of  ithe  state- 
ments under  propositions.  However,  they 
do  not  call  for  any  great  labor  on  our  part, 
and  are  not  such  gross  vIolatltHis  as  would 
Justify  OS  In  dlsr^ardlng  them,  especially 
where  there  has  been  an  Instructed  verdict 

A  careful  consideration  of  the  evidaice  has 
convinced  us  that  the  trial  court  erred  In 
giving  the  peremptory  Instmction,  because 
there  were  material  ifflues  of  fact  for  the 
Jury  to  decide.  Hie  sale  was  admittedly  one 
by  sample.  While  the  erldenee  might  Iiave 
been  sufficient  to  sustain  a  finding  that  there 
was  a  waiver  of  the  right  of  Inspection,  and 
a  final  acceptance  by  appellant,  after  inspec- 
tion, and  in  reliance  upon  the  honest  Judg- 
ment of  Mr.  Kelly,  we  do  not  think  the 
evidence  of  such  a  conclnsive  character  as  to 
Justify  an  instructed  verdict 

[21  It  is  unnecessary  to  set  out  the  evidrace 
in  detail.  The  testimony  of  I.  B.  ElUs  and 
W.  L.  Bills,  in  reference  to  tbe  limited  author- 
ity of  the  former  in  tills  particular  matter, 
and  the  positive  testimony  of  I.  E.  EllLs  that 
he  told  Mr.  Kelly,  the  rejwesentative  of  ap- 
pellee, that  he  knew  nothing  about  such 
grades  of  cotton,  especially  type  0,  and  that 
they  would  expect  Mr.  Kelly  to  match  up 
with  the  samples,  while  susceptible  of  anoth- 
er construction,  might  well  have  Justified  the 
inference  that  there  was  no  Intention  to 
waive  Inspection  or  comparison  of  the  sam- 
ples, and  no  purpos^e  to  commit  the  question 
of  quality  and  grade  to  Mr.  Kelly's  sound 
Judgment  Indeed,  Mr.  Kelly's  own  testimony 
tends  to  support  the  latter  view,  since  he 
tratiOed  that  he  made  no  effort  or  attempt  to 
pass  on  type  9  cotton  for  I.  E.  Ellis.  This 
is  suflicieu^  we  think,  although  there  is  other 
evidence,  to  make  the  question  one  for  the 
Jury. 

[3]  We  also  entertain  the  view  that  the  evi- 
dence raised  the  issue  as  to  whether  or  not 
appelleo  exercised  due  diligence  to  sell  the 
cotton  to  the  best  advantage  and  within  prop- 
er time.  The  testimony  tended  to  show  that 
the  seller  retained  such  control  over  the 
cotton  until  payment  of  the  drafts  to  which 
the  bills  of  lading  were  attached  as  that  it 
could  have  taken  possession  and  have  resold 
the  cotton  when  advised  by  the  buyer  that  he 
had  rejected  It  Whether  this  could  or 
should  have  been  done  at  Quanah  and  more 
promptly  than  was  done  are  questions  of  fact 
Appellee  did  exercise  this  right  when  the  cot- 
ton arrived  at  Houston.  Whether  it  was 
done  promptly  or  properly  are  questions  pri- 
marily for  the  decision  of  the  Jury.  This 
conclusion  also  applies  to  the  claim  that  the 
cotton  should  not  have  been  sold  on  a  holiday. 


[  [4]  As  to  tiie  qnestton  of  trand,  the  proper 
I  submission  of  any  sach  issue  upon  another 
trial  will  d^nd  npOn  the  evidenc&  It  does 
not  seem  to  be  seriously  or  q?eciflcally  claim- 
ed that  it  was  raised  by  the  evidence  In  the 
record.  It  is  tliongfat  prop»  to  say,  however, 
that  if  the  Issue  shoold  be  presented,  we 
agree  wltii  connsel  for  appellant  that  It  la 
not  necwsary  that  a  faiae  repraaeotation 
should  be  wlllfal.  The  trend  ttf  dedslmis  by 
our  Snpreme  Conrt  has  been  steadliy  to  the 
principle  that  it  Is  as  much  fraud  to  mlsr^ 
resent  that  which  the  party  does  not  know  to 
be  true  or  false  as  to  state  It  with  absolute 
knowledge  of  Its  falsity.  No  person  should 
be  heard  to  say: 

"It  is  true  that  I  made  a  false  statement  of 
fact  to  another,  upon  which  be  acted,  to  his 
detriment,  but  I  did  not  know  it  to  be  false.** 

As  to  the  12  bales  of  cotton,  which  are 
now  admitted  to  have  been  np  to  type  9,  it 
is  Insisted  that  we  should  at  least  affirm 
the  Judgment  Appellant  bought  100  bales 
of  that  grade  to  fill  orders  from  others.  He 
was  entitled  to  that  quantity,  unless  he  - 
waived  the  right  We  cannot  say,  aa  a  mat- 
ter of  law,  that  he  did  waive  It  simply  he- 
cause  there  were  two  shipments  of  the  lot, 
one  of  which  came  up  to  sample.  This,  too, 
would  seem  to  be  a  question  of  fact 

The  other  questions  raised  will  probably 
not  arise  upon  another  trial;  hence  we  ex- 
press no  opinion  upon  them.  For  tbe  reasons 
given,  the  Judgment  Is  reversed,  and  the 
cause  remanded. 

Keversed  and  remsnded. 

KHZ,  a  J.,  not  sitting. 

On  Rehearing. 

BRADY,  J.  Counsel  for  appellee  have  filed 
a  strong  and  persuasive  motion  for  rehearing. 
While  not  convinced  that  we  were  in  error  in 
our  original  opinion,  there  are  certain  phases 
of  the  argtmient  on  rehearing  which  we  deslrn 
to  discuss. 

We  stated  that  the  sale  In  question  was 
admittedly  one  by  sample,  and.  In  effect, 
that  the  chief  questions  on  the  appeal  were 
whether  there  had  been  a  waiver  of  the  right 
of  inspection  by  the  buyer,  or  a  final  acc^t- 
ance,  after  full  inspection. 

[fi]  It  now  appears  that  this  statement  was 
too  broad,  since  the  appellee  did  not  plead  a 
sale  by  sample  and  does  not  admit  tb&t  such 
was  the  character  of  the  sale.  The  statement 
was  made  in  the  original  opinion,  because 
the  respective  propositions  In  the  briefs  seem- 
ed to  so  treat  the  transactltm.  Be  this  as 
it  may,  appellant  did  plead  a  sale  by  sample, 
and  offered  evidence  tending  to  support  the 
theory.  Hence  the  IssOe  was  raised  by  the 
pleadings  and  the  evidence 

[8]  Appellee  has  dted  cases  to  the  effect 
that  the  mere  exhibition  of  a  specimen  of 
goods,  during  a  negotlatUm  fiv  their  sale^ 
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does  not  neeeraarlly  make  a  sale  by  sample, 
tmt  It  must  appear  that  the  parties  under- 
stood that  tb^  were  dealing  wltb  reference 
to  Oie  sampler  We  do  not  donbt  tbe  oor- 
reetnesB  ct  tlds  rnle^  and  tbera  is  noUilng  In 
our  opinion  to  tbe  contrary.  We  fllmplT 
beld  tbat  fliere  was  evidence  sufficient  to 
make  it  a  Jury  qnesHcm .  wbefber  the  sale 
was  hy  sam^ev  and  wbeQier  there  was  a 
waiver  of  inspection  or  final  acceptance  altex 
inspection. 

It  is  eamesUr  Insisted  tbat  the  midispnted 
evidwoe  sbowed  that,  if  thore  was  any  sale 
by  sample,  it  was  what  tbe  samples  were 
taken  and  exhibited  to  I.  m  Bllls.at  Qnanab, 
when  be  ordered  tbe  cotton  shipped  and  drew 
the  drafts  in  payment ;  furthermore,  tbat  the 
undisputed  evldaioe  diows  that  W.  Li  Enils 
A  Co.  waived  inspection  and  committed  the 
question  of  the  grade  or  quality  of  the  cotton, 
tendered  for  delivery,  to  the  Judgment  of 
Mr.  Kdly,  who  was  the  '%pot  cotton  man"  of 
aiqiiellee 

We  wHl  not  undertake  to  set  out  tbe  evi- 
dence in  detail.  As  stated  In  the  original 
f^lnlon,  there  was  amide  evidrace  to  ralto 
these  issoesL  Mr.  Kelly  testified  that,  at  the 
request  of  I.  B.  mUs,  be  made  up  and  soit 
samplea  of  "type  9"  cottm  to  Brownwood 
long  before  the  sale  was  made,  for  the  ex- 
ai^natlon  and  Inspection  of  W.  J*.  SllllB  at 
Brownwood.  He  also  testified  that  he  kept 
a  duplicate  of  tbat  type  at  tbe  Quanah  office, 
and  that  the  88  bales  came  up  to  the  type  he 
had  amt  to  Brownwood.  Further,  he  testt- 
fled  tbat  the  lOO  hales  in  controrongr  were 
btmglxt  by  the  same  type  that  tbe  000  hales 
ot  tbe  same  diameter  of  cotton  had  previoua- 
ly  been  bought  A  fair  inference  is  that  be 
meant  tbe  original  type  samides  which  he 
bad  sent  to  Brownwood. 

Tbe  testimony  of  L  B.  Bills  is  to  the  same 
effect,  and  tenda  strongly  to  show  tbat  the 
cotton  was  bought  by  the  sam)^  originally 
salt  to  appellants'  office  at  Brownwood.  Tbe 
testimony  of  W.  U  EUls  tends  to  show  that 
he  understood  tbe  original  santplea  were  to 
be  used  for  comparison  with  the  ootUm  tea' 
Aered  for  delivery. 

1.  £.  Ellis  also  testified  tbat  the  aamplea 
exhibited  to  blm  at  Quanah  were  sent  to  W. 
L.  Ellis  for  comparison  wltb  the  original 
samples.  It  Is  coutended  by  appellee's  coun- 
sel tbat  this  testimony  Is  nullified  by  his  fur- 
ther Btatem«3t  that  nothing  was  said  before 
or  at  the  time  as  to  the  purpose  of  sending 
the  latter  samples  to  Brownwood.  We  do  noc 
think  so.  If  there  was  a  conflict  her^  which 
does  not  necessarily  appear,  it  was  i^nperly 
a  matter  for  the  Jury. 


As  to  the  issue  that  there  was  a  waiver 
of  the  right  of  inspection  and  an  agre«n«it 
to  leave  the  question  ot  quality  np  to  Ur. 
Kelly,  as  tbe  representative  of  W.  U  Bills  & 
Co.,  or  a  final  acceptance  through  L  B.  Bills, 
after  Inspection  of  true  samples  of  the  co^ 
ton  actually  shipped,  we  r^^t  Uiat  the  evi- 
dence raises  a  ju;:y  question.  We  again  call 
attrition  to  Mr.  Kelly's  testimony  that  he 
made 'no  ^wt  to  pass  on  type  9  cotton  for 
L  B.  Ellla;  also  to  tbe  testimony  of  tbe  lattw. 
tbat  he  made  no  Inspection  of  the  samides, 
was  not  qnalifled  to  do  so^  and  had  tbe  last- 
drawn  sampler  sent  to  W.  L.  BUis  for  com- 
parison by  him. 

[7]  Our  opinion  is  also  assailed  because 
we  bdd  tbftt  the  evidenoe  raised  the  issue  as 
to  whether  appellee  might  have  lessened  the 
damages  by  making  a  resale  more  promptly, 
and  not  on  a  h<diday.  We  agree  with  api>el- 
lee  tbat  the  evldraoe  strongly  tenda  to  show 
that  no  damage  was  caused  by  any  delay, 
but  It  is  not  comluslTft  Ttieire  was  evidence 
tbat  there  was  a  rise  in  the  market  for  regor 
lar  grades  between  the  date  the  cotton  was  re< 
Jeetied  and  tbe  date  of  salea  True,  it  was 
agreed  that  this  cotton  bron^t  the  best  price 
obtainable  on  the  day  <^  sale^  but  this  doeS 
not  conclude  (he  question.  The  r^lar  mar^ 
ket  affects  «r  InfiuoiceB  the  price  tor  low- 
grade  cotton  to  some  vUent.  TtteretoK  the 
sale  oo  a  holiday,  when  there  was  no  regular 
market,  and  perhaps  tbe  failure  to  sell  on  an 
earlier  day  or  at  a  more  favorable  time, 
might  have  affected  tbe  amount  of  damages. 
Of  course,  we  cannot  tell  what  the  evidence 
will  be  on  another  trial,  but  we  have  suf- 
ficiently indicated  our  view  of  the  matter. 

Appellee  insists  that  our  opinion  lays  -down 
a  very  dangerous  rule,  as  applied  to  the  cot- 
ton buslneBs,  as  it  opens  the  doors  to  fraud 
by  unscrupulous  speculators.  Specifically, 
the  claim  la  that  a  buyer  of  cotton  may  order 
cotton,  and  then,  after  delivery,  accept  or  r^ 
Ject  it,  acoordlni^  as  the  market  fluctuates 
In  his  favor  or  against  him.  In  this  we  see 
nothlDg  more  than  inheres  in  every  sale  by 
sample.  If  tbe  vendor  has  properly  protect- 
ed himself  in  the  terms  of  the  sale,  be  would 
appear  to  be  safe  against  fraud,  If  he  only 
sees  to  it  that  the  goods  be  delivers  are  what 
he  Impliedly  represented  by  the  samplea  es* 
hlblted. 

Believing  that  tlie  appeal  lus  been  cor- 
rectly decided,  the  motion  tta  rehearing  is 
overruled. 

Motion  overruled. 

KBV,  0.  J.*  not  aittinc 
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BOYD  at  ll.  V.  JOHNSON  at  al.  (N(k6498.)* 

(Conrt  of  CiTi'l  Appeals  of  Texas.   San  An- 
tonio. Apri]  IK  1921.  Rpfaearing  De- 
nied Oct  12.  1921.) 

• 

1.  Appeal  and  error  «s»9Z7(7)-4ppeltaiif s 
evidence  given  most  favorable  effect  on  ap- 
peai  from  Judgment  on  directed  verdict. 

On  appeal  from  a  judemect  on  a  directed 
▼erdirt  apprtlant'tf  erl deuce  wUl  be  siven  ita 
most  favorable  effect. 

2.  Mortgages  ^83— Grantor  held  aatoppai  to 
•et  aalde  trast  deed  Md  sale  tharaander. 

A  trust  deed  and  a  aale  thereunder  wfll 
not  be  set  aside,  though  the  deed  was  esecoted 
vrith  the  onderstaDdioff  that  the  trae  amouot 
of  the  debt  would  be  asoertained  aod  the  Itt- 
Btrutnent  corrected  aeeordingly,  where  plain- 
tiffs took  no  action  until  more  than  three  years 
after  the  execution  of  the  deed,  allowed  the 
property  to  be  sold  vvlthout  complaint,  except 
that  on  the  day  before  tbe  sale,  of  which  they 
had  due  notice,  they  filed  suit  to  set  aside  tbe 
deed  on  the  sole  sronod  that  the  premises 
were  a  homestead,  did  not  allege  conditional 
deli'Tt'ry  nor  challenge  the  correctness  of  the 
consideration  until  nearly  a  year  later,  and. 
In  setting  up  surh  defetiiies.  alleged  that  the 
deed  was  executed  In  reliance  on  the  repre- 
sentation of  the  lumber  company,  to  which  the 
debt  was  owing,  and  In  the  belief  that  baild- 
Ing  materials  pHced  In  tbp  amount  of  the  deed 
had  been  actually  fnniiahed. 

3.  Mortgages  «=3342— To  delegata  power  of 
sale  to  substttate  trustee,  every  oontinganoy 
u*horiilRo  salMtltathia  nest  occur. 

Tmst  deed  proriaiona  vesting  in  tbe  trus- 
tee a  power  of  sale  must  be  construed  with, 
the  utmost  strictness,  and,  before  such  pow- 
ers may  be  delegated  to  a  substitute  trustee, 
every  contingency  authorizing  anch  substitu- 
tion must  predacly  occur. 

4.  Mortgages  «=>369(3)— Sale  act  sei  aside 
solely  because  price  Inadequate. 

A  trustee's  sale  will  not  be  set  aside  be- 
cause tbe  price  brought  was  inadequate,  where 
the  deed  of  trust,  appointment  of  tbe  trustee, 
notice  of  sale,  the  sale  itself,  and  the  trustee's- 
deed  all  appeared  to  be  regular. 

Appeal  from  District  Court,  Nneoes  Oonit- 
ty;  W.  B.  Hopkins,  Judge. 

Bolt  by  V.  L.  Boyd  and  husband  against  T. 
T.  Jofanaoo  and  another.  JudgmeDt  for 
defendants,  and  [daintifra  appeal.  Afflrmed. 

E.  B.  Wardf  of  Corpus  Cbrigtl,  tor  ap- 
ptilants. 

H.  R.  Sutherland  and  G.  R.  Scott,  ^oone 
ft  PoiKi  all  of  Corpus  Chrlstl,  for  an>ellees. 

SMITH,  J.  On  May  0,  1914,  Mrs.  V.  I*. 
Boyd  (then  Orr)  executed  a  deed  of  trust  by 
which  was  conveyed  to  H.  W.  Houck,  tma- 
tee  for  the  benefit  .of  the  Southland  Lumber 
Company,  lot  2  In  block  2,  Mussett  addition 
to  tbe  dty  of  Corpus  Chrlstl,  in  Nueces  coun- 


ty. It  was  recited  in  tbe  deed  of  tmst  that 
the  same  was  given  to  secure  tbe  payment 
of  a  note  for  ?617.77,  executed  by  Mm.  Boyd 
on  Bald  date  and  payable  to  said  lumber 
company  and  given  to  cover  an  account  for 
lumber  and  materials  bought  of  the  com- 
pany. On  July  8,  1917,  T.  F.  Johnson,  sal>- 
stltute  trustee,  sold  and  conveyed  the  prop- 
erty to  the  lumber  company,  the  beneficiary, 
for  $200,  tbe  sale  being  at  auction  and  to 
the  highest  and  best  bidder.  The  vatne  of 
the  property  at  tbe  time  of  the  sale  was  from 
$3,000  to  $3,500. 

On  July  2.  1017,  Mrs.  Boyd,  Joined  pro 
forma  by  her  husband,  brought  suit  In  tres- 
pass to  try  title  against  T.  F.  Johnson  and 
the  lumber  company,  alleging  that  the  de- 
fendants were  claiming  an  Interest  In  the 
property  by  virtue  of  the  deed  of  trust,  and 
were  about  to  sell  the  property  thereundu-, 
and  were  In  fact  then  advertising  such  sale, 
and  that  the  deed  of  trust  was  void  because 
the  premises  covered  thereby  constituted  the 
homestead  of  Mrs.  Boyd.  No  other  ground 
of  invalidity  was  set  up.  Lis  pendens  notice 
was  filed  for  record  contemporaneoasly  with 
the  institution  of  the  suit,  but,  notwith- 
standing this,  the  sale  of  the  property  was 
proceeded  with  and  made  the  day  after  tbe 
filing  of  tbe  suit  and  Us  pendens  notice. 
Subsequently,  in  April,  1918,  the  Boyds 
amended,  setting  up  tbe  sale  of  tbe  land 
under  the  trust  deed,  and  seeking  to  aet 
aside  the  latter  instrument  and  the  sale 
thereunder,  Kafflrmlng  the  homestead  allega- 
tioDs,  and  aUegliw,  anumg  other  grounds,  that 
the  sale  under  the  deed  of  trust  was  irregQ- 
lar,  and  ttka  sale  price  sroutf  Inadequate, 
that  tlw  amount  of  tlie  d^  to  the  lumber 
company  was  leas  than  that  recited  In  tbe 
note  and  deed  of  trust,  aud  that  Mrs.  Boyd 
executed  those  instrumaitg  with  the  under- 
standing that  the  true  amount  of  the  debt 
would  be  ascertained  and  the  tmst  deed  aud 
note  corrected  accordingly,  and  that  only 
because  of  tUs  understanding  she  executed 
these  Instniments,  and  wotdd  not  have  ether- 
ise done  so,  but  that  tbe  Inmb^  company 
failed  and  refused  to  furnish  her  an  Itemized 
statement  of  the  account  and  to  correct  tbe 
recitations  In  the  Instruments,  and  that 
therefore  there  was  no  legal  delivery  thereof. 

The  defendants  denied  these  allegations,  al- 
leged the  legality  of  the  trust  deed  aud  note, 
and  of  the  sale,  and  sought  recovery  of  and 
removal  of  cloud  from  title  in  the  form  of 
trespass  to  try  title,  to  which  the  Boyds 
plead  not  guilty.  In  December,  1918,  pending 
the  litigation,  the  lumber  company  secured 
possession  of  the  property  by  seqaeetratloa 
proceedings,  and  sought  recovery  frmn  the 
Boyds  of  rent  from  the  time  of  the  sale  to  the 
date  It  to<d£  i>ossessIon,  alleging  the  value 
of  the  property  to  be  $2,500,  and  tbe  reason- 
able rental  to  be  $1,200. 


®=»For  other  obmb  see  suae  topic  and  KBT-NUHBBIR  la  all  Kay-NuBbered  Olgssts  and  ladaaai 

*For  opinion  as  corrected  ou  reheariag,  see  23<  i.  W.  386. 
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t^Kni  a  trial  by  Jury  the  lower  court  direct- 
ed a  Terdlct  for  both  Johngon  and  the  Inmber 
CCTipany  as  to  plalnUtte*  suit,  and  for  the 
lumber  company  on  Its  cro^-action  for  title 
to  the  pn^rty,  and  for  such  rent  as  the  Jury 
mle^t  find.  The  jury  returned  a  verdict  ac- 
cordingly, fixing  the  amount  of  the  rent  to 
be  ¥90.  and  appropriate  judgment  was  render* 
«d  on  this  Terdlct,  and  from  this  judgment 
ttte  Boyds  appeal. 

[1]  The  first  and  chief  question  in  the 
case  is  whether  or  not  the  trial  court  was 
warranted  in  directing  a  verdict  for  appelle& 
This  question  is  raised  In  ai^llants*  first 
assignment  of  error,  in  which  It  is  contended 
that  the  deed  of  trust  InvolTed  did  not  ex- 
press the  reel  consideration  intended;  that 
if  that  instrument  was  deUrered  it  was  with 
the  anderstanding  between  Mrs.  Boyd  and 
the  lumber  company  that  the  amount  sped- 
^ed  therein  would  he  corrected  at  a  later 
date;  that  this  was  the  consIderati<m  and 
condition  upon  which  the  instmnent  was 
ezecnted  and  delivered ;  that  such  correction 
was  never  made,  and  "consequently  the  deed 
of  trust  was  not  effective  and  never  deliver^ 
cd,  except  conditionally,  and  the  same  and 
any  sale  thereunder  la  consequence  thereof 
was  void;  at  least  the  facts  were  sufDciait 
to  warrant  the  jury  in  so  finding."  These 
contentions  call  for  a  statement  of  appellants' 
evidence,  which  will  be  made  as  briefiy  as 
postfble  and  will  he  given  that  tSect  which 
is  most  favorable  to  aiH?ellant,  which  should 
always  be  done  In  testing  the  correctness  of 
the  action  of  a  court  in  directing  a  verdict. 

[2]  Late  in  tbe  year  1012,  Mrs.  Boyd,  then 
die  widow  Orr,  arranged  to  rebuild,  or  add 
to,  a  certain  residence  belonging  to  her. 
From  one  source  bought  some  used  lum- 
ber. But  there  was  not  enough  at  tills  used 
Inmber  to  malre  the  improvements  she  had 
in  mind,  bo  she  arranged  with  the  Southland 
liumber  Company,  one  of  the  appellees,  to 
famish  such  additional  lumber  and  materials 
as  would  be  needed  to  complete  the  Improve- 
menta  She  employed  a  firm  of  contractors 
to  do  the  work,  and  directed  these  contrae- 
ton  to  get  the  material  from  appellee,  but 
not  to  get  more  than  $100  worth  of  sndi 
materials.  She  also  told  tbe  manager  of  the 
lumber  company  that  she  wanted  only  91S0 
wwtb  of  such  materials,  and  directed  him  not 
to  fiimlsh  the  atntractora  more  than  that 
amount  Tbe  work  proceeded,  the  house  was 
completed,  and  Mrs.  Bayd  moved  in.  She 
aeeqptsd  and  used  all  the  materials  famished 
by  the  conpany,  wlthont  complaint.  This 
was  in  January,  1913.  Some  time  later  she 
received  a  bill  txom  the  lumber  company  tta 
$700,  and  mailed  a  dieck  for  975  In  response 
thweta  Tbe  lumber  company  kept  pressing 
Hrs.  Boyd  for  tbe  balance,  while  the  latter 
■tUl  questioned  the  correctness  of  tbe  ac- 
count, and  inidsted  upon  being  furnished 
itendied  statement  thereof.  At  one  time  she 
was  famished  such  statement,  but  it  mw 
2SS&W.-65 


mislaid  by  her  before  she  examined  it. 
Along  about  the  1st  of  May,  1914,  the  lumber 
company  finally  insisted  upon  settlement  A 
mutual  friend  of  the  parties,  O.  H.  Johpson, 
interested  himself  in  the  matter,  being 
prompted  primarily,  it  seems,  by  a  friendly 
derire  to  bdp  Mrs.  Boyd.  He  conferred  with 
both  parties,  and,  at  the  instance  of  the  lum- 
ber company,  presented  to  Mrs.  Boyd  tbe 
deed  of  trast  and  note  In  controversy,  whldi 
had  been  prepared  tlie  lumber  company 
Cor  that  purpose.  Mrs.  Boyd-  refused  to 
ezecnto  these  papers,  contending  that  the 
eonsideratiott  recited  therein  was  more  than 
die  owed  the  company.  Johnson  took  the 
papers  back  to  the  company,  reported  results, 
and  repeated  Mrs.  Boyd's  objections.  Again, 
at  the  instance  of  the  lumber  company,  John- 
son presented  the  papers  to  Mrs.  Boyd  for 
execution,  stating  in  behalf  of  the  company 
that  there  must  be  an  immediate  settlanent, 
and  that  if  the  amount  of  the  debt  as  recited 
in  the  papers  was  erroneone,  the  company 
would,  as  soon  as  practicable,  ascertain  tbe 
true  amount  and  the  pai>ers  would  then  be 
corrected  in  accordance  therewith.  Under 
these  drcumstances  Hrs.  Bc^  executed  the 
papers,  and  gave  th^  over  to  Johnson,  who 
delivered  them  to  the  company.  Nothing 
was  said  one  way  or  another  about  the 
question  of  delivery,  but  tbe  circumstances 
conclusively  show  unconditional  delivery.  It 
is  trae  that  Mrs.  Boyd  at  one  time  said  in 
her  testimony  that  she  ezecdted  the  papers 
"conditionally,"  but  made  no  exirianation  «fi 
this  conclusion,  and  did  not  undertake  to 
say  what  tbe  conditions  were.  It  is  apparent 
that  she  meant  that  she  executed  these 
papers  upon  the  condition  that  the  true 
amount  of  the  debt  would  later  be  ascertain* 
ed  and  the  amount  recited  in  the  papers  cor- 
rected accordingly.  It  has  been  held  that  a 
parol  agreement  of  this  character  cannot  serve 
to  defeat  a  suit  upon  wAten  Instruments 
given  in  settlement  of  an  account  of  this 
nature.  San  Antonio  Lumber  Go.  v.  Dickey, 
27  S.  W.  966.  In  that  ease  the  court  said: 

"The  defense  ofFered  was  that  the  paper  pur- 
porting to  be  a  duelrin  was  given  to  plaintiff 
simply  as  a  memorandum,  and  not  as  evidence 
of  an  amount  due  by  defendant  to  plaii^ff; 
that  when  it  was  given  It  was  understood  and 
agreed  that  It  wias  only  a  memorandum,  and 
that  the  amount  it  called  for  ahoold  be  reduced 
by  any  sums  that  might  afterwards  be  found 
defendant  was  entitled  to  in  connection  with 
the  contract  under  which  plaintiff  agreed  to 
famish,  and  had  furnished,  defendant  with 
lumber  and  material;  but  defendant  had  since 
found  that  plaintiff  had  charged  him  a  higher 
and  entirely  different  rate  than  had  been  agreed 
OD,  and,  after  considering  paymeuta  made  by 
defendant  that  plaintiff  was  indebted  to  de- 
fendant  in  the  sum  of  $267.30,  for  which  ha 
asked  judgment  *  •  *  There  wss  no  In- 
deSniteness  or  ambiguity  In  the  expressions  of 
tbe  paper.  It  evidences  a  setUement  between 
the  parties,  snd,  as  the  evidence  Asdoses  tUa 
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evidence  related  to  the  sale  of  lumber  and  ma- 
terial, it.  was  an  admisaion  of  indebtednesa  to 
plaintiff  of  a  certain  mm  In  reference  thereto, 
and  is.  in  effect,'  a  promise  to  pay  that  aum 
nncoBditionally.  The  answer  ehows  it  was 
given  to  and  accepted  by  plaintiff.  It  was 
dearly  inadmissible,  OTer  objections,  to  go 
behind  It,  and  examine  into  matters  of  ac- 
count preceding  it,  and  oat  of  which  it  igrew, 
there  being  no  attempt  to  avoid  it  for  such 
cauae  aa  fraud,  accident,  or  miatake.  *  •  • 
The  bada  of  the  defenae  and  counterclaim 
was  that  at  the  time  of  giriog  the  instrument 
the  defendant,  by  oral  understanding,  reserved 
the  right  to  certain  allowances  in  a  certain 
contingency.  These  the  proofs  show  were  con- 
nected ynth  the  account  in  respect  to  which 
the  paper  was  given.  That  this  could  not  be 
shown  to  the  impairment  of  the  terms  of  the 
writing  needs  no  citation  of  authorities." 

Now,  if  It  bad  been  shown  that  the  note 
and  deed  of  trust  were  given  to  Johnson,  with 
the  express  stipulation  that  they  should  not 
be  delivered  to  the  lumber  company  until  the 
question  of  the  correctness  of  the  amonnt 
was  threshed  ont  and  settled,  and  the  recited 
consideration  changed  accordingly,  and  that 
the  recited  amount  was  not  Substantially  cor- 
rect, a  very  different  question  might  -  have 
arisen.  But  there  was  no  such  understand- 
ing here.  And,  while  there  was  some  testi- 
mony tending  to  throw  some  doubt  upon  the 
correctness  of  the  amount  of  the  considera- 
tion recited  in  the  instrument  In  controversy, 
snch  showing  was  not  Buffldently  definite  or 
conclusive  to  overcome  tbe  redtatious  in  the 
written  instrument  solemnly  cQtered  into  and 
uneondltionally  delivered.  These  Instru- 
ments were  executed,  aclcuowledged,  deliver- 
ed, and  recorded  in  &Iay  1914.  The  Boyds 
took  no  steps  to  remedy  the  wrongs  they  now 
complain  of  until  more  than  three  years  had 
elapsed.  They  stood  by  and  allowed  the 
property  to  be  sold  under  the  deed  of  trust, 
without  complal^  except  that  on  the  day 
before  the  sale,  of  which  they  had  due  notice, 
they  filed  suit  to  set  aside  the  deed  of  trust, 
upon  the  sole  ground  that  the  premises  in- 
volved constituted  a  homestead.  It  was  near- 
ly a  year  later,  and  four  years  after  the 
execution  of  these  papers,  that  they  set  up 
allegations  about  conditional  delivery,  and 
challenged  the  correctness  of  the  considera- 
tion for  the  note  and  deed  of  trust  And  in 
the  pleadings  setting  up  these  defenses  Mrs. 
Boyd  alleged  that  she  executed  these  papers 
upon  the  representation  of  the  lumber  com- 
pany officials  that  the  company  had  actually 
furnished  to  her  mateclala  ^Hitw^^ii^iiwg 


price  to  $692.17,  "and  relying  npcm  this  rejtre- 
sentation,  and  believing  that  said  amount  of 
material  had  been  actually  furnished  for 
the  construction  of  said  house,  she  executed 
the  note  and  deed  of  trust  f<»-  said  sum." 
We  think  these  allegatloaa,  considered  with 
the  other  circumstances  above  set  out,  abso- 
lutely preclude  ajvellants  from  recovery  ap> 
on  the  contentions  made  In  the  first  assign- 
ment, which  is  accordingly  overruled.  The 
fifth  and  sixth  assignments  of  error,  related 
as  they  are  to  the  first,  are  also  overruled. 

[9,  4]  By  their  second,  third,  and  fourth 
assignments  of  error  appellants  contrad  that 
the  price  at  which  the  property  was  sold 
under  the  deed  of  trust  was  grossly  inade* 
guate,  and  that  such  fact,  taken  in  connection 
with  alleged  Irregularities  In  the  sale,  re- 
quires that  the  sale  be  set  aside.  The  provl- 
siona  in  a  deed  of  trust  vesting  in  the  trus- 
tee the  power  of  sale  must  be  construed 
with  the  utmost  strictness,  and  complied  with 
in  exact  fidelity  to  every  detail.  And  before 
these  extraordinary  powers  may  t)e  delegated 
to  a  substitute  trustee  every  contingency  au- 
thorizing SQch  substitutton  mnst  precisely 
occur.  But  we  have  been  unable  to  find  any 
sort  of  irr^cularity  In  Che  sale,  and  appellants 
have  pointed  ont  none  that  seem  to  have 
actually  occurred.  As  stated,  the  price 
brought  by  the  property  at  tbe  trustee's  sale 
Is  Inadequate;  it  Is  ontrageoaaly  so.  There 
seems  to  be  no  explanation  for  It,  unless, 
indeed  the  filing  <a  aKteliants*  suit  and  lis 
pendens  notice  tbe  day  before  the  sale 
brought  about  the  low  price,  and,  if  this  Is 
true,  then  of  course  aiq;>dlants  cannot  com- 
plain. The  deed  of  trust,  the  appointment  of 
the  substitute  trustee,  the  notice  of  sale,  the 
sale,  and  the  trustee's  deed  all  appear  to 
have  been  r^roUr,  and  nothing  is  pointed  out 
in  tbe  record  as  showing  they  were  .not. 
When  Mrs.  Boyd  executed  the  deed  of  trust, 
she  took  the  risk  of  the  proceedings  snbae- 
quoitly  occurring  thereunder  being  regular, 
and  this  court  is  without  authority,  under 
thrae  conditionB.  to  write  a  new  contract  for 
her. 

Before  a  sate  nnder  the  deed  of  trust  can 
be  set  aside  because  of  inadequacy  of  the 
price  brought  at  a  sale  thereunder,  there 
must  appear  to  be  scuue  Irr^olarity  In  con- 
nection therewith.  Snch  irregularity,  even 
the  Bligbtest  or  of  tbe  most  trivial  nature, 
would  be  sufficient  here.  But  nntil  snch  Is 
shown  the  sale  moot  stand. 

All  assignments  are  overmled,  and  tha 
Jndcment  is  affirmed. 


Digitized  by  Google 


PAYNE*  DIreeter  Geitrel  of  Railroad*,  at  itl. 
V.  CUMMINS.    (No.  6380.) 


(Court  <rf  CivQ  Appeals  of  Texas. 

Oct  12,  1921.) 


Aastin. 


Appoftl  aod  orror  «=i 1 062 (I)— Form  of  qset- 
tloo  •■bMlttod  harnlest,  !■  vltw  of  vonllot 

Tbe  form  of  a  Question  submitted  to  the 
jury,  in  oot  guarding  against  allowance  of  dam- 
ages for  a  time  barred  bj  limitations,  was 
humlesa,  there  being  notUng  from  wbidi  it 
can  reasonably  be  said  that  the  jury  were 
misled,  or  that  they  aHowed  anything  for  such 
period. 

Appeal  from  District  Court,  ^IcOuUodL 
County.  / 

On  Kiwarlng.  Denied. 

For  former  opinicHi,  see  282  S.  W.  1118. 

BRADT.  J.  In  tbe  original  opinion  In  fUs 
case,  we  siuBested  Uuit,  npra  anoOier  trial, 
the  court  should  so  frame  the  charge  upon 
tbe  Issue  of  damages  for  permanent  injnry  to 
die  land  as  to  prevoit  any  allowance  for  sndi 
damages  for  any  period  barred  by  llmltatimi ; 
end  It  was  stated  that  appellants'  criticism 
of  the  manner  of  submitting  this  Issne  below 
appeared  to  be  well  taken.  It  was  not  In- 
tended  by  this  statement  to  Indicate  that,  In 
onr  oplidon,  there  was  nrerslble  utor  In 
die  fbrm  of  tbe  Qnestlon,  hut  tbe  statement 
was  rather  a  suggestion  to  tbe  trial  court,  in 
event  ttiere  should  be  another  trial,  to  avoid 
any  possible  Injury  to  appellants*  legal  rights. 
We  bare  given  careful  consideration  to  the 
evidence  In  the  record,  and  have  reached  tbe 
con<dasion  that,  however  obJectl<niable  tbe 
manner  of  submitting  this  issue  below,  It  was 
not  prejudicial  to  appellants,  and,  In  any 
evont,  must  be  held  to  be  harmless  error. 
There  appears  to  be  no  evidence  Indicating 
fiiat  the  Jury  were  misled,  or  that  they  can 
reasonably  be  said  to  have  made  any  allow- 
ance for  damages  barred  by  limitation. 

We  have  given  due  consideration  to  the 
several  grounds  urged  in  the  motiou  for  re- 
bearing,  but  have  concluded  that  the  same 
must  be  overruled. 

Motlcn  overruled. 


S1LLIMAN  V.  OLIVER  et  al.  (No.  6569.) 

(Court  at  Civil  Appeals  of  Texas.  Baa 
Antraio.  May  26,  1921.  Rehear- 
ing Denied  Oct.  12,  1921.) 

1.  Evldeneo  «=»4(9(3),  432,  461(2)— Mort- 
gsfes  *=937(2)— Trssta  «=»43(3)-Parol 
evWesee  adMlsslble  to  show  failure  of  or  ad- 
dttleaal  ooaiMeratloa  asd  latent;  deed  in- 
tesdsd  as  nmiosfle. 
As  a  rule  parol  agreements  will  not  be  al- 
lowed to  vary  the  effect  of  plain  recitals  in  a 
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deed,  and  when  the  grantor  himself  delivers  a 
deed  to  the  grantee  it  antometically  becomes 
effective  in  accordance  with  the  purposes  plain- 
ly expressed  thereon;  but  parol  testimony  may 
be  received,  showing  that  the  cash  considera- 
tion redted  was  not  paid,  and  that  other  or 
additional  consideration  tiian  that  expressed 
was  coDtempleted  by  tbe  parties,  or  that. the 
deed  was  Intended  as  a  mortgage,  or  to  create 
a  trust,  and  not  to  pats  titie,  or  that  it  was 
not  executed  or  delivered  with  the  intention 
that  it  should  become  ojterative  as  a  convey- 
ance. 


On  Motion  for  Behearing. 

2.  Trespass  to  try  tttia  I  Reoovsfy  by  le- 
gal owfltr  eot  ^ersiltted  satil  relmherse- 
Mont  of  psrsos  paylag  6«kt. 

Where  one  rightfully  obtains  possession  of 
land  by  paying  a  .  mortgage  debt  of  the  legal 
owner,  thereby  discharging  the  mortgage  lien, 
the  legal  owner  will  oot  be  permitted  to  re- 
cover the  possession  until  he  has  reimbursed 
the  one  already  rightfully  In  such  possession. 

Api>eal  from  District  Court*  Yal  Yorde 
County;  Joseph  Jonea,  Judge. 

Action  by  W.  B.  Sflllman  against  Walt« 
Oliver  and  others.  From  an  adverse  Judg- 
ment, i^alntlff  appeals.  Beversed  and  re- 
manded. 

M.  E.  Sedbeny*  of  Eldorado,  Wardlaw  & 
Elliott,  of  SfHiora,  Boggess,  Smith  ft  La 
GroBse,  of  Dd  Bio,  and  W.  H.  Llpacomb^  ot 
San  Antonio,  for  appellant 

John  J.  Foster  and  .Walter  GlUls,  both  of 
Del  Bio,  and  Douglas,  ■  Carter  ft  Black,  of 
San  Antonl<^  for  appellees. 

SMITH,  J.  W.  B.  SiUiman.  plaintiff  be- 
low and  appellant  here,  brought  this  action 
originally  against  J.  S.  Pelt  to  recover  title 
to  and  possession  of  an  undivided  (me-half 
of  17,712  acres  of  land  In  Val  Verde  county, 
and  for  partition.  Pelt  Impleaded  Walter 
Oliver  upon  the  latter's  warranty.  In  re- 
sponse to  a  peremptory  instruction,  there 
was  a  Jury  verdict  against  SiUiman,  and 
from  a  Judgment  appropriate  to  the  verdict 
SiUiman  has  appealed. 

The  le^l  title  to  the  land  was  acquired  by 
Oliver  in  a  foreclosure  proceeding  by  the 
payment  of  $8,200,  procured  from  a  bank  for 
that  purpose  up<Hi  tbe  Joint  note  of  Oliver 
and  SiUiman.  The  title  was  conveyed  direct 
to  OUver  alone,  in  pursuance  of  an  agree- 
ment between  tbe  two.  This  agreement  em- 
braced the  further  stipulation  that  OUver  go 
ahead  and  fence  the  land,  and  perhaps  other- 
wise improve  it,  as  a  ranch.  The  project  re- 
quired more  money,  which  neither  party  had, 
so  the  $8,200  loan  was  transferred  to  anotb* 
er  bank,  enlarged  and  embraced  in  a  new 
note  for  $15,000,  which  was  also  Jointly  exe* 
cuted  by  OUver  and  SllUman,  who.  In  order 
to  make  )t  negotiable,  procured  Ptit  to  In- 


4a>ror  ettasr  eases  aes  same  topic  and  KBY-NUXBBB  la  all  K«y-NiUBbere4  Digests  and  ladaxes 


Digitized  by 


Google 


868 


283  SOUTHWESTERN  RBPOBTEB 


done  It  The  money  was  tbiw  obtained,  the 
note  retired,  and  Oliver  proceeded 
with  the  Improrement  of  the  property. 
When  Uie  $16,000  note  became  due,  the  bold- 
er refused  a  renewal,  and  drananded  pay- 
ment SUlIman  had  no  money  or  property, 
was  Insolvent,  and  conld  do  nothing  towards 
reeving  the  situation.  Oliver  had  no  money, 
bnt  did  own  considerable  pr<q>erty  In  land 
and  live  stock,  and  with  this  property  as  se- 
curity he  procured  a  loan,  on  his  kidividnal 
note,  from  a  St.  Louis  bank  for  at>out  $66,000, 
and  out  of  this  loan  paid  ott  the  $15,000  note. 
This  loan  was  made  through  Silllman  as 
agent  of  the  St  Louis  bank,  and  in  this  trans- 
action Silllman  got  oat  from  under  the  obli- 
gations supporting  the  venture,  and  did  noth- 
ing further  to  carry  the  load,  the  entire  hxa- 
den  of  whf(^  rested  alone  upon  Oliver  then 
and  thenceforth.  Early  In  the  negotllBtlons, 
Silllman  bad  paid  a  few  small  Items  of  ex- 
pense In  the  venture,  the  testimony  con- 
flicting as  to  the  purposes  and  amounts  ct 
these  payments,  while  It  was  undlqtuted  that 
OUver  paid  out  as  much  as  $20,866  In  cash  in 
procuring  and  protecting  the  title  and  Im- 
proving the  pr(q;>erty.  Long  before  Oliver's 
$65,000  note  to  the  St  I<ouls  bank  matured, 
Silllman,  as  agent  of  the  bank,  demanded 
the  payment  of  $28,000  on  the  principal  of 
the  note,  giving  as  a  reason  tOT  the  demand 
that  the  security  was  lusuffldent  or  had  been 
Impaired.  Oliver  asked  for  Indnlgaiee^  and 
time  for  rearrangemmt  of  his  alfalrt,  bnt 
Silllman  curtly  insisted  upon  immediate  pay- 
ment and  Oliver,  without  avallaMe  cash,  set 
about  to  meet  the  demand.  He  succeeded  In 
borrowing  $10,000,  whlcib  he  applied  on  the 
loan,  bnt  this  did  not  satls^  Silllman,  who 
peremptorily  demanded  the  balance,  where- 
upon OUver,  finding  himself  unable  to  raise 
the  money  in  any  other  way,  and  In  appar- 
ent  desperation  resulting  from  Silllmsn's 
threatening  attitude,  sold  and  conveyed  the 
land  in  dispute  to  Pelt  for  $20,000  cash.  Pelt 
assuming,  in  addition,  an  old  outstanding 
vendor's  lien  note,  originally  held  by  Pecos 
county  against  the  land,  for  $15,712. 

It  apprars  that  at  the  time  Sllllmau  and 
Oliver  gave  their  joint  note  for  $15,000  Oliv- 
er executed  a  deed  conveying  to  Silllman  a 
one-half  Interest  in  the  land,  the  considera- 
tion, as  recited  in  the  deed,  being  $5,000  cash, 
which,  according  to  the  testimony,  was  not 
paid,  and  the  assumption  by  Silllman  to  pay 
one-half  of  the  Pecos  county  note  for  $15,712. 
The  testimony  sharply  conflicts  as  to  the  pur- 
jKises  for  wblch  this  deed  was  given,  and  as 
to  the  circumstances  undet  which  it  was  giv- 
en, delivered,  subsequently  surrendered,  and 
redelivered,  if  at  alL  It  was  executed  on 
August  2,  1917,  but  was  not  recorded  until 
May  2, 1919.  The  conveyance  from  Oliver  to 
Pelt  was  made  on  December  29, 1918,  and  re- 
corded January  2,  1019,  Ave  months  before 
the  Oliver^SlUiman  deed  waa  recorded. 


Now,  we  have  set  out  only  such  material 
facts  as  appear  to  be  undisputed.  Th^  owi- 
stitute  only  a  skeleton  outline  of  the  case  as 
made  by  the  evidence^  Every  other  fact  in 
the  case  se^ns  to  be  sharply  in  dispute.  The 
testimony  raises  a  number  of  material  is- 
sues, among  them  being  those  of  Innoeent 
purdiaser,  estoiqpel,'  the  consideration  and 
purposes  of  the  Ollver-Sllliman  deed,  and  the 
question  of  the  delivery  and  subsequent  sur- 
render and  redelivery  of  that  deed,  niese 
matters  In  our  opinion  should  have  been  sub- 
mitted to  the  JiuT.  and  to  that  end  the  Judg- 
ment must  be  reversed  and  the  cause  re- 
manded. The  determlnatim  of  the  questions 
of  law  raised  by  tiie  assignments  of  error 
depends  so  Intimately  upon  the  effect  force, 
and  sufficiency  of  the  evidence  as  to  pre- 
clude any  extended  dlscnaslon  of  those  qn<»- 
tiotts  here. 

The  court  below  admitted  testlmMiy  show- 
ing the  facts  and  circumstances,  and  the  oral 
agreements  and  understandings  between 
Olivra-  and  StiUman*  leading  jap  to  and  In- 
ducing the  execotlott  of  the  deed  from  the  one 
to  the  ottier,  as  well  as  the  d^very,  surren- 
der and  redelivery  of  the  deed,  and  conduct 
and  agreements  of  tb»  parties  subeequent  to 
its  execotion.  Appelant  objected  to  the  ad- 
mission of  this  testimony  upop  the  familiar 
grounds  that  the  deed  waa  the  final  expres- 
sion of  the  parties  into  whldi  all  antecedent 
and  contemporaneous  parol  agreemente  were 
presumed  as  a  matter  of  law  to  have  been 
merged;  that  where,  as  here,  the  deed  was 
delivered  In  person  by  the  grantor  to  the  gran- 
tee, upon  condition.  It  takes  effect  regardless 
of  sudi  condltl(m.  In  the  abstract,  appel- 
lant's contention  Is  correct,  and  elemental. 
But  we  think  the  peculiar  circumstances  of 
tills  transaction  take  the  case  out  of  that 
rule,  and  that  the  testimony  objected  to  by 
appellant  was  admissible  upon  either  cme  or 
another  of  the  sevciral  questions  of  estoppel. 
Innocent  purchaser,  and  the  purposes,  con- 
sideration, delivery,  surrender,  and  redeliv- 
ery of  the  deed.  Oliver  contended  In  his  tes- 
timony that  he  and  Silllman  had  a  definite 
oral  understanding  that  Oliver  was  to  take 
the  title,  and  If  Sllliman  should  later  on  pay 
his  half  of  the  cost  of  the  title  and  improve- 
ments the  latter  could  take  a  half  interest  In 
the  property;  that  when  the  $15,000  note 
was  executed  by  both  parties  SlUiman  sug- 
^ted  that  Oliver  execute  to  him  a  deed, 
which  Silllman  had  pr^red.  conveying  to 
the  latter  a  half  Interest  in  the  property  to 
show  that  Sllliman  had  an  "equity  In  this 
thing."  whereupon  Oliver  ttdd  him  that  he 
would  give  him  the  deed  "according  to  our 
first  agreement  or  understanding  that  this 
deed  was  to  remain  In  my  name  tmtU  he  waa 
able  to  pay  up,  but  he  wqnt  on  to  say  that 
he  thought  he  ought  to  have  aometUng  to 
show  that  he  had  an  equity  In  the  proposi- 
tion, so  I  finally  said  to  him,  1  will  give  yon 
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a  deed  to  !t  with  tbis  nnderBtandlng,  that 
this  deed  Is  not  to  be  placed  on  record,  or 
be  ccmsldered  a  deed  or  any  thing,  unless  yoa 
are  able  to  pay  up  your  part  of  the  $16.000* " ; 
that  when  the  $15,000  became  due  and  had  to 
be  paid,  Silliman,  Insolvent  and  unaMe  to 
help  carry  the  load,  "threw  up  his  hands," 
surrendered  the  deed  back  to  Oliver,  and  so 
conducted  himself  as  to  show  be  had  washed 
his  hands  of  the  transacHon,  and  by  his  CCN3- 
duct  and  In  writing  repeatedly  recognized 
OllTer  as  the  sole  owner  of  the  property.  It 
was  admitted,  too,  that  Oliver  had  put  nearly 
S21,00G  In  cash  in  the  property,  and  that 
SlUlman  was  insolvent  at  the  Inceptlw  and 
throughout  the  whole  of  the  transaction. 
Oliver  testlOed  also  that  SlUlman  never  paid 
the  $5,000  cash  consideration  recited  in  the 
deed,  or  any  part  of  it,  and  Sllllman  him- 
self  turtlfled  that  be  had  never  been  able  to 
take  care  of  his  interest  tn  the  property. 

[1]  Now,  we  are,  of  course,  familiar  with 
the  rule  that  parol  agreements  will  not  be  al- 
lowed to.  destroy.  Impair,  or  vary  the  ^ect 
of  plain  redt^  in  a  deed,  and  ttiat  when  the 
grantor  hima^  detivers  a  deed  to  the  gran- 
tee,  it  Shan  automatically  becfxne  effective 
in  accordance  with  the  purposes  plainly  ex- 
pressed  therein.  But,  as  we  have  said,  there 
are  a  few  well-known  exceptions  to  this  rule. 
Parol  testimony  may  be  received,  for  in- 
stance, showing  that  the  caidi  consideration 
recited  In  the  deed  was  not  In  tect  paid 
(Lanier  t.  Foust,  81  Tex.  186,  16  S.  W.  9B4), 
and  that  other  or  additional  consideration 
flian  that  expressed  was  contemplated  by  the 
parties  CTaylor  r.  HcrrlU,  64  Tex.  494).  So 
also  is  it  proper  to  receive  testimony  of  parol 
agreements  upon  which  a  deed  is  executed  ot 
delivered  to  show  that  the  Instrument  was 
In  tect  Intraided  as  a  mortgage,  or  to  create 
ft  trust  and  not  to  pass  title,  or  that  it  was 
not  executed  or  delivered  by  the  grantor  with 
the  intention  that  it  shall  become  op»atlve 
as  a  Gonv^anoe,  which  last  seems  to  be  the 
GimtaitioD  here  of  anx^Oee  cniver.  Steffian 
r.  Bank,  69  Tex.  S13,  tf  S.  W.  82S;  HeClen- 
don  V.  Brockett,  82  Tex.  Civ.  App.  ISO,  78  B. 
W.  864;  Ivy  v.  Ivy.  Bl  Tex.  Civ.  App.  897, 112 
S.  W.  110.  In  the  case  last  dted  t3ie  fol- 
lowing fKHn  the  Supreme  Court  of  Pennsyl- 
vania  Is  quoted  with  approval: 

"The  destractloD  of  a  writteD  iDstniment  fay 
panil  testimony  may  seem  dangerous,  and  U 


is  80,  but  the  community  would  be  In  a  still 
worse  condition  if  it  were  established  as  an 
infiexible  rule  that,  when  a  man's  h&nd  was 
once  got  to  an  Instrament,  no  matter  by  what 
means,  the  doors  should  be  shut  agaiost  all 
inquiry.'* 


By  his  first  assignment  of  error  appellant 
complains  of  the  overruling  of  his  motion  for 
peremptory  instruction,  and  by  his  second 
he  complains  of  the  admission  of  the  twti- 
mony  above  mratlohed.  Both  assignments 
are  overruled.  But  we  sustain  the  third  and 
last  asslgDment,  In  which  appellant  com- 
plains of  the  adverse  peremptory  iuBtructlon 
to  the  Jury. 

Reversed  and  remanded. 

On  MotI<m  for  Rehearing. 

[2]  It  is  conceded  by  appelant  Silliman 
that  appellee  Oliver  expended  approximately 
$21,000  in  Improving  the  land  Involved  and 
protecting  the  title  ttiereto,  and  that  thnmgb- 
ont  all  the  transactlODB  he  was  rightfully  in 
possession  <tf  the  land.  Silliman,  however, 
sought  to  recover  half  of  the  property  with- 
out (Bering  to  reimburse  Oliver  for  any  por^ 
tion  of  these  expenditures,  which  were  made 
with  SllUman's  knowledge,  acquiescence,  and 
even  procurement,  and  without  which  the 
property  would  surely  have  been  lost,  since 
Silliman  himself  was  absolutely  helpless  in 
the  matter.  We  ^Ink  these  facts  clearly  put 
Oliver  In  the  attitude  of  (me  who  ri^tfully 
obtains  possession  at  property  by  paying  the 
debt  of  the  legal  owner,  thereby  discliargliv 
a  lien  held  against  the  iiroperty  to  aeciue 
such  debt  In  snch  case  the  legal  owner  win 
not  be  permitted  to  recover  the  posaosBion 
until  he  has  reimbnrsed  the  one  already 
rlgfbtfnUy  In  such  possession.  De  Guam  v. 
De  Oonaales,  232  B.  W.  896,  and  anthoritiea 
.there  cited.  Bven  tf  evny  other  issue  In  the 
case  should  be  resolved  in  fovor  of  Silliman, 
It  would  nevortheless  be  a  travesty  upon  jus- 
tice, and  a  violatl<m  of  every  principle  of 
equity,  to  permit  him  to  recover  the  propwty 
in  dispute  without  first  requiring  him  to  re- 
imburse Oliver. 

With  this  additional  suggestion,  appellant* s 
and  appellees'  motloiu  ftir  rdnarlog  are 
ovemded. 
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HELLER  V.  HELLER  at  aL   (N«.  8084.) 

(Oonrt  of  Civfl  Appeals  of  TaxM.  OalTeston. 
Jau  29,  1021.) 

1.  Wills  4s»62— Survivor  by  aooeptlag  boMlto. 
under  Jolet  will  bound  by  its  disposltloo  of 
tba  oomnnal^  estate. 

Sarrivor  of  joint  testators  hy  acceptms 
benefits  onder  the  will  was  boand  bj  its  die- 
posltion  of  tbeir  comtnuntty  estate,  and  could 
not  convey  or  otherwise  .dispose  of  any  thereof 
emtrary  to  provisions  of  the  will. 

2.  Wills  <^692,  693<l)— Joint  will  held  to  sa- 
thorlze  eonv^anca  by  snrvlvor  for  aervtoes 
to  estate. 

Authority  in  joint  will  to  the  surrlviiig  tes- 
tatrix to  sell  or  otherwise  dispose  of  any  of 
the  community  property  and  invest  the  pro- 
ceeds or  make  such  disposition  as  she  might 
deem  best,  wbile  not  authorizing  her  to  dis- 
pose of  it  coQtrary  to  the  provision  that  on 
the  death  of  both  the  property  shoold  be  di- 
vided equally  between  all  their  children,  em- 
powered her  to  convey  some  of  ft  in  considera- 
tion (A  aervfces  rendered  and  to  be  rendered 
by  the  rrantee  in  caring  for  and  managing  the 
,  estate. 

Appeal  from  District  Court,  Fayette  Coun- 
ty; M.  a  Jeffrey,  Judge. 

Action  by  Mm.  AiKusta  HeUer,  gnardlan, 
■nd  others,  against  Horltz  Hellw.  Judgment 
for  plaintiffs,  on  tbe  aastalnlng  of  demurrer 
to  the  answer,  and  defendant  a;roeala.  Be- 
versed  and  remanded. 

Edw.  H.  Moss,  of  LaOrange,  for  appellant. 

George  Willricia*  of  LaOrange,  for  AppA- 

PLEASANTS,  C.  J.  This  is  a  suit  by  ap- 
pellees against  appellant  to  cancel  a  deed 
executed  by  Mrs.  Anna  Heller,  deceased,  to 
appellant,  conveying  147.2&  acres  of  land,  and 
to  recover  of  appellant  title  and  pOBseaalon 
of  flve-slxths  of  said  land. 

The  plaintiffs  and  the  d^endant  are  tbe 
cUldren  and  grand(diUdren  of  Theopbllus 
and  Aima  Heller,  deceased.  Theopbllus  Hel- 
ler died  In  1903,  and  his  wife,  Anna,  tn  1919. 
Prior  to  bis  death,  TbeopbUus  and  Anna  Hd- 
ler  executed  a  joint  will,  tbe  ptovlstons  of 
wbldb  divosing  of  the  property  of  the  re- 
spedtve  testators  are  identical.  By  this  will 
TheopUlus  Heller,  after  directing  the  pay- 
m«it  of  bis  debts  and  the  expenses  of  his 
last  sidcness  and  funeral,  thus  dlqtoses  of 
his  property: 

"UL  All  the  then  remaining  property,  be  the 
same  real  or  personal  property,  I  hereby  devise 
and  bequeath  to  my  wnt  Anna  HeUer  n£e 
Munke,  she  shall  have  and  hold  the  same  to- 
gether with  all  the  rights  and  appurtenances 
thereto  in  anywise  t>eloDging  during  her  life  or 
until  she  may  marry  again  in  which  case  she 
shall  make  two  equal  parts  of  the  then  remain* 
ing  property  one  to  oe  styled  her  and  the  other 


to  be  styled  my  part,  and  she  may  make  sndi 

disposition  of  her  part  as  she  may  deem  fit; 
but  my  part  shall  be  equally  divided  among  tba 
children  of  onr  marriage,  viz.:  Tfaeophilua  Hel- 
ler, John  P.  Heller,  Horits  Heller,  Margaretha 
Heller,  Agatha  Heller  and  Thefcia  Heller. 

"IIII.  To  the  executrix  of  this  my  part  of 
this  my  Isst  will  and  testament  I  appoint  my 
wife  Anna  Heller  ode  Hnnke  and  I  do  hereby 
especially  ordain  and  decree,  that  she  shall 
not  be  held  to  give  any  bond  or  other  security 
whatever  for  Uie  carrying  ont  and  dae  per- 
formance of  the  dispositions  of  this  agreement 
and  my  last  will  and  testament" 

These  provisiona  are  followed  by  Identfcsl 
provisions  by  wlildk  Anna  Belter  di^Kwea 
ot  her  property. 

The  remaining  provisions  of  the  will  are 
as  follows: 

"IX.  After  the  demise  of  both  of  oa,  The- 
ophilns  Heller  and  Anna  Heller  wife  of  The- 
opbllus Heller,  and  neither  of  us  having  entered 
into  a  second  marriage  all  of  the  then  remain- 
ing property,  both  real  or  personal  property, 
shall  be  equally  divided  between  our  children, 
and  If  any  of  one  children  or  child  shall  have 
been  married  and  subsequently  demised  the  off- 
springs of  such  child  or  children  shall  receive 
the  share  due  to  such  child  or  children,  but  in 
no  case  shall  the  surviving  husband  or  wife  of 
such  child  receive  any  benefit  of  our  property, 
but  the  ssme  shall  be  for  the  benefit  of  the 
said  offspring  exclusively. 

"X.  Tbe  survivor  of  either  of  us,  Th.  fieDer 
or  A.  Heller  n£e  Munke,  shall  have  the  right  to 
sell  or  otherwise  dispose  of  any  part  of  oar 
community  property  and  invest  tbe  procceda  of 
such  sale  or  disposition  as  he  or  she  may  think 
best. 

"XI.  After  the  demise  of  both  of  ns  tbe  hon- 
orable county  probate  court  having  jurisdiction 
shall  appoint  an  executor  with  the  will  annex- 
ed to  carry  into  execution  the  proviuons  of  this 
will  and  testameot" 

At  the  time  of  the  execution  of  this  will 
and  at  the  tfane  of  the  death  at  The(q>hlliia 
Heller,  he  and  Anna  Heller  owned  as  conh 
munlty  property  2,(KN>  acres  of  land,  of  which 
tbe  land  In  controversy  is  a  part,  and  in  ad- 
dition thereto  commanlty  pri^wrty  conslstlns 
of  cattle  and  other  personal  piopwty  of  con-* 
siderable  valua 

Upon  the  deatt  of  Theoptallus  in  ISU^  Anna 
Heller  had  his  will  beft^re  aet  out  probated 
In  the  county  court  of  Fay^te  connty.  Qual- 
ified as  executrix  thereunder,  took  poaaeasion 
of  all  of  the  ctHomunlty  property,  and  held 
and  enjoyed  the  same  exduslvely  until  her 
death  in  1919. 

On  the  3d  day  of  April,  1916,  she  conveyed 
to  EppellaDt,  Morltz  Heller,  who  Is  a  son  of 
Anna  and  Theopbilus,  the  147.26  acres  of 
land  In  controversy.  This  conveyance  la  by 
deed  with  general  warranty  of  title  which  re. 
cites  that  It  is  executed  by  virtue  of  th« 
power  vested  In  tbe  grantor  by  the  last  will 
oi  Theopbilus  Heller,  deceased,  **and  In  con- 
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sideration  of  tbe  snm  of  ten  dollars  paid  by 
the  grantee,  and  tbe  ftutlter  cauddentlon 
of  the  love  and  affection  I  have  to  my  son, 
tbe  Bald  Korits  Hdler.'* 

Plaintiffs'  petition  atta<to  this  deed  on  the 
gnmnd  that  Hn.  Heller  bavins  elected  to 
take  under  the  will  of  ber  deceased  husband 
waa  estopped  from  dlapoalDg  at  the  property 
devised  by  the  will  otherwise  than  as  direct- 
ed by  the  wlli,  and  tliat  under  tbe  provisions 
of  tbe  wlU  before  set  out  sbe  was  not  author- 
ized to  convey  tbe  property  to  appellant  for 
the  purposes  and  considerations  expressed 
in  the  deed.  Tbey  further  allege  that  at  tbe 
time  of  the  execution  of  the  deed  Mrs.  Heller 
was  In  a  weak  condition  of  body  and  mind 
and  that  execntton  of  tbe  deed  was  procured 
by  appellant  by  his  exercise  of  undue  Influ- 
ence ovef  the  mind  of  bis  mother. 

Appellant  answered  this  petition  by  plea 
of  not  guilty  and  gounl  denial  of  its  aU 
legations  wtaldi  were  not  thereafter  admit- 
ted.  The  answer  th»t  admitted  that — 

"Appellees  were  tbe  children  and  grandchil- 
dren  of  XheophiluB  oad  Anna  Heller,  deceased, 
aa  alleged  by  appellees  in  their  amended  original 
p^itlon,  and  that  Tbeophllvs  Heller  and  Anna 
Heller,  during  their  Uletimc,  executed  the  Joint 
and  mutual  wUl  of  date  October  28.  1881,  as 
alleged  by  appellees,  which  is  marked  'Ezbitut 
B/  to  appellees'  petition,  and  that  said  will 
waa  admitted  to  probate  as  to  Theophilas  Hel- 
ler and  Anna  Heller  as  alleged  by  appellees: 
that  after  tbe  deatb  of  Tbeophilus  feller,  Anna 
Heller  qualified  as  executrix  of  said  will  and 
took  full  charge  and  control  of  aU  of  the 
property  belonging  to  Tbeophilus  Heller,  Sr., 
and  herself,  and  controlled  and  muiaged  the 
same  to  the  exclusion  of  the  appellees  in  the 
case  and  all  others;  that  the  147  acres  of  land 
conveyed  to  appellant  by  Anna  Heller,  now 
deceased,  on  April  3,  1916,  was  tbe  joint  and 
community  property  of  Tbeophilus  Heller  and 
Anna  Heller,  as  well  as  other  property  owned 
by  them,  and  that  appellant  and  appellees  own- 
ed In  common  all  of  tbe  property  belonging  to 
the  estate  of  TheopbUus  and  Anna  Heller,  de- 
ceased, that  was  yet  on  band  at  the  time  of 
the  deatb  of  Mrs.  Anna  Heller,  the  surviving 
wife  of  Theopbilus  Heller,  deceased,  of  which 
the  147  acres  of  land  was  a  part.  Appellant 
further  represents  by  bis  answer  that  Anna 
Heller,  tbe  sarviving  wife  of  Tbeophilus  Heller, 
deoeased,  was  vested  with  authori^  under 
the  joint  and  mutual  will  of  herself  and  de- 
caased  husband,  and  bad  the  power  and  aa- 
tborlty  to  make  such  deed  as  was  made  to  ap- 
pellant  by  the  said  Mrs.  Anna  Heller  to  tbe  147 
acres  of  land,  on  April  3,  1916,  and  that  this 
appellant  was  the  owner  in  fee  of  said  147 
acres  of  land;  that  said  deed  was  made  to  ap- 
pellant  by  said  Mrs.  Anna  Heller  for  and  in 
cmaideration/of  flO  cash  and  love  end  affection 
that  Mrs.  Heller  had  for  her  son.  Merits  Heller, 
and,  while  not  so  recited  In  the  deed,  yet  the 
same  was  also  executed  for  and  In  consideration 
of  the  services  to  be  rendered  and  for  services 
appellant  rendered  to  his  mother,  Mrs.  Anna 
Heller,  surriving  wife  of  Tbeophilus  Heller,  de- 
ceased, for  the  past  10  years,  in  assisting  the 
said  Mrs.  Anna  Heller  in  mani^g  the  com- 
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mnuity  estate  of  herself  and  husband,  which 

':o&8ist(>d  of  about  2,000  acres  of  land,  of  which 
500  or  GOO  acres  were  In  cultivation,  and  assist- 
ing his  mother  In  caring  for  her  stock  and  all 
other  property  belonging  to  said  commnnity  es- 
tate of  Theophilas  Heller,  deceased,  and  Anna 
Heller,  all  of  which  property  waa  of  such  a 
uatare  as  to  render  It  impossible  for  Mrs.  Anna 
Heller,  nrviving  wife  of  TheopbUus  Heller,  de- 
ceased, to  care  for  in  her  own  proper  person, 
and  sbe  was  compelled  to  call  to  her  aid  some 
one  to  assist  her  in  caring  for  said  property 
and  managing  said  estate,  and  she  did  call  to 
her  aasiatance  this  appellant,  who  continually 
for  the  past  16  years  prior  to  tbe  death  of  bis 
mother,  the  said  Mrs.  Anna  Heller,  looked 
after  tbe  wants  of  bis  mother  and  the  man- 
agement of  the  commnnity  estate  of  his  mother 
and  father,  both  in  renting  the  premises  uid 
keeping  the  same  in  repair  and  in  caring  for 
the  stock  belonging  to  the  community  estate 
of  bis  mother  and  father,  and  that  tbe  mother 
of  this  appellant,  tbe  said  Mra.  Anna  Heller, 
surviving  wife  of  Tbeophilus  Heller,  deceased, 
did,  on  tbe  8d  day  of  April,  A.  D.  1916,  execute 
and  deliver  said  deed  to  said  147  acres  of  land 
to  this  appellant  in  co&slderation  of  the  serr- 
fces  that  this  appellant  rendered  for  Ma  moth- 
er, and  the  services  to  l»e  rendered  by  this  ap- 
pellant  (or  his  mother,  which  services  were 
made  necessary  during  said  16  years  aforesaid 
for  tbe  assistance  of  the  said  Mrs.  Anna  Heller, 
now  deceased,  in  caring  for  herself  and  the 
property  of  the  community  estate  of  herself 
and  deceaaed  husband,  and  were  of  the  reason- 
able value  of  $500  per  year;  that  tbe  appellant, 
Morits  Heller,  did  render  services  which  were 
part  of  Uie  coDsideratlon  for  whidi  said  deed 
waa  executed  and  did  assist  bis  mother  in  pre- 
serving and  caring  for  tbe  community  estate 
of  herself  atad  husband  up  to  tbe  time  of  her 
deatb." 

The  trial  court  sustained  a  general  demur- 
rer Interposed  by  plalntiffB  to  defendant's 
answer,  and  rendered  judgment  In  favor  of 
plaint!  Sa  canceling  tbe  deed  in  question  and 
for  title  and  posseaslon  of  an  undivided  flve- 
glxtbs  of  tbe  land  In  controversy. 

Under  appropriate  asslgnmoita  of  error'ap- 
pellant  complains  of  this  ruling  ct  the  court, 
and  we  Oiink  the  assignments  shonid  be  sus- 
tained. 

[1]  We  agree  witH  appellee  In  tbdr  con- 
tention that  Mrs.  H^er  having  accepted 
bmeflts  under  tbe  will  of  her  deoeased  hus- 
band waa  bound  by  Its  dlqiosltion  (tf  tb»  com- 
munity estate  of  hers^  and  the  testator, 
and  could  not  nnvey  or  oOierwlse  dispose 
of  any  portion  of  the  estate  in  Tl<tetlon  ot 
tbe  provMona  of  tbe  will.  Larrabee  v.  Pm- 
ter.  166  S.  W.  895;  Shennan  t.  Goodson,  219 
8.  W.  839. 

[2]  Section  10  of  tbe  will  before  set  out 
expressly  authorized  Mrs.  Heller  to  sell  or 
otherwise  dispose  of  any  part  of  the  com> 
munity  property  and  to  Invest  the  proceeds 
of  sale  or  to  make  such  disposition  as  sbe 
might  deem  best.  While  tbe  general  pow«r 
of  disposition  of  the  property  conferred  by 
this  section  of  the  wlU  considered  alone  la 
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n&restricted,  the  will  must  be  construed  as 
ft  whole,  and  thla  piovlsloii  Should  not  be 
construed  as  antborizlDg  Mrs.  Heller  to  give 
or  devise  the  property  or  any  portion  of  it 
contrary  to  the  express  provisions  of  sec- 
tion 9  of  the  wUl,  which  directs  that  iiptMi 
the  death  of  both  tO.  the  testatOTS  all  <tf  the 
property  shall  be  equally  divided  between  all 
their  children. 

To  give  section  10  a  construction  which 
would  authorize  Mrg.  H^ler  to  give  the 
pr(^rty  to  one  of  these  dilldrm  woold  de- 
feat the  manifest  purpose  and  Intention  of 
the  testator  as  evidmced  by  the  will  as  a 
whole,  and  it  should  not  be  so  construed. 

This  section  does,  however,  expressly  au- 
thorize a  sale  or  disposition  by  the  survivor 
at  any  part  of  the  property  and  the  invest* 
ment  of  the  proceeds  as  he  or  she  may  deem 
bee^  and  any  sale  or  disposition  of  the  prop< 
erty  made  in  good  faith  for  the  purpose  of 
reinvesting  the  proceeds,  or  using  same  for 
the  benefit  of  the  estate,  would  be  valid 
TeKardleas  <tf  whetber  mdi  Investmoit  cs 
use  was  Judicious ;  and  we  think  under  this 
provision  of  the  will  lira.  Heller  was  au- 
thorized to  ctmv^  the  land  to  appellant  In 
consideration  of  services  rendered  and  to  be 
tendered  by  hbn  In  caring  for  and  manag- 
ing the  estate.  She  could  have  sold  the  land 
and  used  the  money  received  from  such  sale 
In  paying  for  the  neoessary  services  of  a 
manager  of  the  estate,  and  having  this  au- 
thority, it  necessarily  follows  that  She  could 
convey  the  land  In  consideration  for  such 
services.  Hanna  v,  Ladewlg,  73  Tex.  37,  11 
S.  W.  133 ;  Livingston  v.  Koeailg,  20  Tex.  Civ. 
App.  398,  CO  S.  W.  463 ;  Fe^les  v.  Slaughter, 
182  S.  W.  10 ;  Phelps  v.  Harris.  101  U.  S.  370, 
26  U  Ed.  855 ;  Bevana  v.  Murray,  251  111.  603, 
96  N.  B.  546. 

If  this  was  the  real  substantial  considera- 
tion for  the  conveyance  to  ai^ellant,  as  al- 
leged in  answer,  the  conveyance  should 
□ot  be  held  unauthorized. 

On  the  other  hand.  If  the  only  ccMisldwa- 
ti<m  for  the  conveyance  was,  as  stated  In  the 
deed,  the  sum  of  $10  and  love  and  affection, 
the  transaction  was  manifestly  an  attempt 
on  thft  part  of  Bi&s.  Heller  to  give  prefer^ 
enCB  to  one  iA  h«  dilldren  In  the  di^x>sltl<m 
<A  the  community  estate  held  in  trust  by  her 
und«r  the  will  of  her  deceased  husband  con- 
trary to  the  clearly  expressed  desire  and 
Intention  of  the  testator  and  should  not  be 
upheld. 

We  think  appellant^s  answer  was  sufflelent 
to  raise  the  Issue  of  fact  above  Indicated, 
and  the  general  demurrer  thereto  should  not 
have  been  sustained. 

It  foUowB  that  th«  Jodgmeot  of  the  trial 
court  should  be  reversed  and  the  cause  re- 
manded, and  it  has  been  so  ordered. 

Reversed  and  ronanded. 


CRAVEN  et  al.  v.  DAVISON.    (Ne.  8147.) 

(Court  of  CivQ  Appeals  of  Texas.  Ostvsston. 
June  80,  1021.  Behearing  Denisd 
Oct  6,  1921.) 

1.  iRjneHas  «=>43-AsalBst  payveat  «f 

ays  oosatHatiai  nsrs  okoss  Is  aottss  Met 
irutad. 

A  fond  aeenring  to  a  eontmetor  from  a 
county  for  ^  emutmetlMi  of  a  road  bafaif  bnt 
a  cliosa  in  actloa,  aqoity  win  not  eaj^  paj- 
ment  and  coll«ctl<m,  to  aid  a  creditor  v^oso 
claim  was  not  reduced  to  Jndgm«it(  where  no 
fraud  or  trust  was  shown. 

2.  Isjonetlos  «»|3— RafoMd  where  a»  prsb- 
able  daager  to  plalatllTs  rights  showa. 

Irrespective  of  the  existence  of  a  probable 
right  of  a  sablesiee  of  a  road  building  con- 
tract to  a  eonnty  fund,  payable  to  the  con- 
tractor, or  to  damages  for  the  letter's  breach 
of  contract  in  proeesdiag  vrtth  the  constmedon 
of  the  road  after  sabletd^r  the  cwtraet,  pay- 
ment by  the  county  and  ooUeetlMi  by  the  con- 
tractor of  sums  payaUe  daring  the  progress  9l 
the  wOTk  win  not  be  enjtducd  where  no  prob- 
able danger  to  sm^  ri^ta  was  shown. 

8.  iBjamtloB  ^24-Not  gnwtsd  where  psk- 
lie  werk  i^lsrtoasly  afaetod. 

ffince  the  stopping,  ddaying,  or  hampering 
of  the  c<mstnietlon  of  a  eonnty  highway  from 
the  conn^  sest  to  the  line  of  an  adjoining 
county  woold  work  serious  injnty  to  eonnty 

and  public  generally,  payment  to  and  collection 
by  the  road# contractor  of'aoms  payable  during 
the  progress  of  the  work  wiH  not  be  enjoined. 

Appeal  from  District  Court,  Harris  County ; 
J.  D.  Harvey,  Judge. 

Action  }xy  Boi  8.  Davts<m  against  M.  H. 
Craven  and  others.  Tn»n  a  Judgment  grant- 
ing a  temporary  Injunction,  the  named  de- 
fendant aweals.  Beversed.  and  temporary 
Injunction  dissolved. 

0BAVE8,  J.  U.  H.  Craven  held  a  written 
contract  with  the  county  of  GiUeside,  In 
Texas,  under  which  be  was  to  construct  for 
It  with  gravel  and  crushed  rock  surfacing 
IT^r^  miles  of  roadway  extending  from  the 
town  of  Fredericksburg  west  to  the  Mason 
county  line.  The  work  was  to  be  paid  for 
on  unit  prices,  so  much  per  acre  for  the 
grubbing,  so  much  per  cubic  yard  for  the 
excavations,  hadTIng,  etc.,  with  pnyvisbm 
that,  as  the  work  progressed,  90  per  cent  of 
the  value  -  of  labor  and  material  furnished 
by  the  contractor  should  be  paid  him  each 
month  by  the  county  on  the  Issuance  of  esti- 
mates thereof,  the  remaining  10  per  cent 
to  be  reserved  by  the  county  until  cnnpletlon 
of  the  entire  enterprise. 

Subsequently,  also  by  an  Instrument  In 
writing,  Craven  sublet  this  entire  work  to 
Ben  8.  Davison,  their  agreement  being  that 
Davison  would  undertake  to  carry  out  and 
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perform  Oraven's  contract  with  Gillespie 
count;  according  to  Its  terms,  for  90  per  cent 
of  what  the  connty  was  to  pay  CraTen,  85 
per  cent  of  the  monthly  estimates  as  paid  by 
the  county  to  go  to  Davison  and  S  per  cent, 
to  Craven,  and  the  10  per  cent  so  reserved 
by  the  county  to  belong  one-haU  to  Davison 
and  one-half  to  Craven. 

These  two  Individuals  further  constituted 
a  bank  at  Fredericksburg  and  Its  cashier  as 
tbelr  agent  to  receive  the  monthly  vouchers 
from  the  county,  collect  the  money,  and 
divide  it  between  them  according  to  the 
above  arrangement  With  the  knowledge  of 
the  connty  officials,  this  subtransactlon  be- 
tween Craven  and  Davison  was  partially 
executed  by  Davison's  entering  upon  and  do- 
ing some  of  the  work,  and  receiving  through 
this  Fredericksburg  bank  his  agreed  iMirt  of 
seven  of  the  monthly  estimate  payments 
made  by  the  county,  all  of  which  were  la- 
sued  in  the  name  of  Graven.  Neither  the 
commlssionerB*  court  nor  the  engineer  of  the 
connty  ever  consented  in  writing  or  in  any 
way  that  this  work  should  be  done  by  Mr. 
Davison,  nor  was  the  provldon  of  the  state 
highway  department  of  Texas  that  "no  work 
ts  to  be  sublet  or  assigned  by  the  contractor 
without  the  written  consent  of  the  engineer 
and  the  written  permission  of  the  state  bl^- 
way  engineer"  carried  out.  This  subletting 
of  the  work  as  between  Craven  and  Davison, 
therefore,  never  became  a  legal  contract  or 
In  any  way  binding  upon  OlUesple  county. 

With  matters  in  this  ccmditlon  and  at 
this  stage,  after  ten  of  the  twelve  months 
allowed  Craven  for  completion  of  the  under- 
taking had  elapsed,  the  county  became  dis- 
satlsfled  with  the  way  Davison  was  doing 
the  work  and  In  writing  demanded  of  Craven 
that  he  himself  proceed  with  the  construc- 
tion of  the  road,  under  penalty  of  being  held 
on  the  bond  he  had  made  the  coun^  for  the 
faithful  performance  of  his  contract;  this 
Graven  did  to  the  exclusion  of  Davison,  and 
the  county  thereafter  refused  to  turn  over 
warrants  for  the  succeeding  monthly  allow- 
ances to  the  Fredericksburg  bank  and  paid 
them  to  Craven  direct  until  stopped  by  order 
of  the  trial  conrt  In  this  proceeding. 

Davison  then  brought  this  suit  for  dam- 
ages against  Graven,  claiming  something  over 
910,000  to  be  due  him  under  the  terms  of 
their  contract  for  what  he  had  done,  and  the 
further  sum  of  $16,000  as  a  profit  he  alleged 
he  would  have  made  If  he  had  been  permitted 
to  complete  the  contract 

On  plaintiff's  application  the  trial  court 
first  Issued  a  temporary  restraining  order 
against  defendant  Craven,  the  Judge,  com- 
missioners, and  clerk  of  the  coud^  in  tbelr 
respective  official  capacities — effective  until 
farther  hearing — directing  Graven  neither  to 
transfer  nor  assign  his  contract  with  this 
county  or  any  money  accruing  thereunder  In 
any  way,  nor  to  receive  or  collect  from  the 
coimt7t  Ita  officers  m  agents,  any  money  or 


estimates  pursuant  to  the  terms  of  hla  cmi- 
tract  with  It,  and  ordering  the  connty  offldals 
named  not  to  issue  or  deliver  to  defendant 
Graven  or  any  one  else  than  the  Fredericks- 
burg bank  any  warrant  calling  for  the  pay- 
ment of  or  evidencing  any  tndebtednets 
arising  by  virtue  of  the  contract  between 
Craven  and  Gllleside  cousty. 

On  subsequent  hearing,  defendant  Craven's 
answer  and  motion  to  dissolve  having  come 
In  and  both  sides  having  submitted  evidence, 
the  court  after  overmUng  the  moti<m  to 
dissolve,  decreed  as  follows: 

"And  the  court  being  farther  of  (vinlwi  that 
the  application  and  petition  of  idaintiff  for  a 
temporary  injunction,  restraining  the  defendant 
M.  M.  Graven  from  collecting  certain  moncvs 
from  Gillespie  connty  and  restraining  the  other 
defendants,  as  officers  of  OQlesple  county,  from 
paying  the  same  to  the  said  defendant,  M.  M. 
Craven,  ibonld  be  granted  in  part  only;  it  be- 
ing the  purpose  of  the  court  to  impound  by  in- 
jonction  sufficient  of  said  moneys  to  protect 
the  plaintiff  in  his  rights  and  at  tite  same  time 
not  to  interfere  with  the  right  of  the  defendant 
H  M.  Graven  to  collecb  from  time  to  tine 
sufficient  nKmeya  to  enaUe  tafan  to  cany  out 
the  tenns  of  his  ooatoaet  with  CHllesi^  county. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  conrt  that  writ  of  Injunction  is- 
sue npon  plaintiff  giving  bond  In  the  som  ot 
$S,000  payable  and  conditioned  as  required 
by  law,  restraining  and  enjoiniog  the  defend- 
ant Graven  from  assigning  or  transferring  or 
attempting  to  osrign  or  transfer  his  contract 
with  Oillespie  county  to  any  person,  firm,  or 
corporation;  and  also  restraining  and  onjolidng 
the  defendant  M.  IL  Craven  from  receiving  or 
collecting  or  attempting  to  receive  or  collect 
from  CHllesi^  county  or  the  officers  thereof 
any  part  of  the  10  per  cent  retained  percent- 
ages provided  by  the  terms  of  said  contract  to 
be  kept  and  retained  by  Gillespie  conn^  nntO 
the  completion  of  the  work,  whether  sneh  re* 
toined  percentagea  have  aeemed  in  the  past  or 
shi^  hereafter  accrue;  and  farther  Restrain- 
ing and  enjoining  the  defendant  M.  M.  Graven 
from  collecting  or  attempting  to  collect  from 
GlUespls  county.  Its  officers  or  agents,  any 
sum  or  amount  on  account  of  deferred  pay- 
ments f»r  montiily  estimates  now  due  or  here- 
after to  become  due  under  the  torms  of  said 
contract  In  excess  ot  76  per  cent  of  tiie  net 
amount  of  such  deferred  payments'  or  monthly 
estimates  remaining  after  the  deduction  of  the 
10  per  cent  retained  by  the  county  under  tbe 
terms  of  the  contract  unto  the  completion  of 
the  work. 

"And  it  Is  further  ordered,  adjudged,  and  de- 
creed by  tbe  conrt  that  the  defendants  A.  H. 
Kneese,  as  county  judge  of  Gillespie  county; 
Gfaarles  Lehne,  Lorenz  Wendel,  M.  Berg,  and 
I.  W.  Lee,  as  connty  commissioners  of  Gillespie 
connty;  and  Albert  B.  Klett  as  county  clerk 
of  Gillespie  county— be  and  they  are  hereby 
enjoined  and  restrained  from  paying  or  canting 
to  be  paid  to  the  defendant  M.  H.  Craven  any 
part  of  the  moneys  which  the  said  defendont, 
M.  M.  Craven,  is  enjoined  and  restrained  from 
collecting  nnder  and  bj  vlrtne  of  the  terma 
of  tUs  order,  or  from  piqring  said  aums-eC  men- 
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ty  or  any  part  thereof  to  any  person,  firm,  or 
corporation  other  than  the  CitiEeos*  Bank  of 
Predcrlelisbnrg,  or  to  Wm.  Blahmll,  tu»  cashier 
of  aaid  bank;  and  It  ia  fnrtlier  ordered  that, 
ezeept  o  herein  spedfleally  granted,  the  ap- 
{dicatlon  and  prayer  of  the  plaintiiE  for  tempo- 
rary injunction  be  and  the  same  is  hereby  in 
all  things  overruled  end  denied.  It  is  fur^ 
tbrr  ordered  that  the  temporary  injunction 
herein  granted  shall  remain  in  full  force  and 
effect  pen^ng  this  litigation,  unless  otherwise 
ordered  by  the  court** 

From  this  jndgment  so  granting  the  tan- 
porary  Injunction  against  blm  the  defendant 
OraTen  appeals  to  this  court,  assigning 
against  it  here,  among  others  not  deemed 
needful  to  mention,  the  following  groands  of 
complaint : 

"(1)  It  being  clearly  shown  that  the  plaintiff 
Davison  was  in  no  danger  because  of  the  in- 
solvency of  the  defendant,  or  because  of  the 
defenduit's  dissipating  and  concealing  his  as- 
sets, and  It  further  appearing  that  the  con- 
tract made  vith  CMllespie  ooun^  was  for  a 
public  work,  to  wtt,  building  of  a  public  road, 
and  that  enjoining  said  county  or  its  officials 
from  making  a  paynent  for  said  work  as  flie 
work  progressed  would  work  a  great  injury 
to  the  public  and  to  Gillespie  county,  the  in- 
junction should  have  been  denied. 

"(2)  A  Buit  by  creditors'  bill  will  not  lie 
in  Texas,  the  right  of  attachment  or  gamiab- 
ment  baring  been  substituted  for  same,  there- 
fore a  chose  in  action  cannot  be  reached  by 
su  equitable  suit  to  subject  it  to  the  payment 
thereof  whether  such  chose  in  action  be  sub- 
ject to  garnishmuit  or  not. 
I  **(3)  The  fund  in  the  hands  Of  the  conntj  of 
Gillespie  not  being  subject  to  gamishmait  for 
the  debt  of  Craven,  no  good  can  come  from  the 
injunction  restraining  said  county  or  its  offlciala 
from  paying  said  money  to  Craven,  but  great 
injury  will  result  to  Craven  thereby,  and  be- 
cause an  injunction  will  not  be  granted  wblcb 
eennot  accomplish  the  purpose  for  which  aame 
is  sued  tut,  the  injunction  in  this  case  should 
have  been  refused." 

"(6)  The  coart  in  granting  an  injunction 
should  rsQulre  a  case  of  probaUe  right  and 
probalde  danger  to  the  right  without  the  in- 
junction, and  the  pleadings  of  the  parties  and 
the  evidence  having  shown  that  not  only  has 
the  ^Aintiff  not  a  probable  right,  but  that  the 
right  which- be  (daims  is  not  in  probable  dan- 
ger, the  injunction  should  have  been  refused." 

In  our  opinion,  each  and  all  of  these  ob- 
jections are  well  taken.  The  statement  of 
focts  brought  up  with  the  record  evidences 
the  truth  of  the  matters  of  fact  they  aver, 
and  much  more.  As  oar  foregoing  recitation 
has  disclosed,  the  snbeontract  between  Gra- 
ven and  Davison  was  never  a  legal  one  nor 
recognized  by  Gillespie  coonty,  which  at  ail 
times  looked  to  Graven  to  discharge  his  ob- 
ligation under  his  own  contract  to  it  While 
It  was  alleged  in  the  application  for  injunc- 
tioD  that  appellant  had  not  sufficient  prop- 
erty or  means  to  respond  to  the  claim  fOr 
damages  mad^  that  he  would  nnleas  restrain- 


ed collect  the  full  amount  called  for  in  bin 
contract  with  the  county,  including  the  10 
per  cpnt  reserved,  or  would  assign  the  same 
to  some  one  else,  or  would  dissipate,  conceal, 
and  place  the  same  beyond  the  reach  of 
creditors,  none  of  these  averments  were  sub- 
stantiated upon  the  hearing.  On  the  con- 
trary, the  proof  was  undisputed  that  he  was 
worth  over  and  above  all  llabllltlee  from 
?60,000  to  trs.OOO,  consisting  of  lauds  and 
other  property  located  In  different  parts  of 
Texas;  that  he  had  no  intention  of  sccret- 
icg.  selling,  or  attempting  to  place  any  of 
it  beyond  the  reach  of  his  creditors;  that 
when  he  had  fully  performed  his  contract 
with  Gillespie  county  there  would  be  In  its 
possession  and  answerable  for  his  debts  from 
$10,000  to  fl2,000,  and  that  he  bad  given  the 
county  an  acceptable  bond  for  $43,000  to 
assure  it  of  compliance  on  his  part  with  his 
agreement  to  build  the  road ;  finally,  that  he 
bad  ofTered,  and  again  at  this  bearing  ten- 
dered, to  appellee  Davison,  a  bond  tar  $16,- 
000  conditioned  In  eventTbe  was  permitted  to 
collect  the  money  as  It  accrued  under  bis  cm- 
tract  with  the  county,  upon  his  imylng  the 
full  amount  of  any  final  judgment  with  costs 
that  might  be  rendered  In  appellee's  favor 
against  him  in  this  cause,  signed  by  sureties 
whose  ae^regate  worth  was  not  under 
$250,000. 

It  was  likewise  shown  that  business  and 
flnandat  conditions  at  the  time  were  such 
that,  despite  ample  assets,  it  was  difficult 
to  finance  an  undertaking  of  the  kind  and 
magnitude  of  the  one  here  involved. 

[n  The  fund  accruing  or  to  accrue  to 
Graven  from  the  connty  was  at  most  but  a 
chose  In  action,  Davison's  claim  against  him 
had  not  been  rednrad  to  a  judgment,  no  case 
of  fraud  or  trust  was  made  out,  and  in  such 
drcnmstances  our  courts  have  held  that 
equity  wlU  not  aid  the  creditor  with  in- 
junction. Bank  v.  Bass,  177  S.  W.  at  page 
1022,  par.  4,  and  authorities  cited. 

[2]  Moreover,  whatever  might  be  deter- 
mined as  to  whether  or  not  Davison  had  a 
probable  ri^t  In  connection  with  this  conntr 
fund  or  as  to  the  damages  he  claimed,  we 
think  It  entirely  clear,  under  the  Readings 
and  the  evidence,  that  no  probable  danger 
to  either  wblb  shown;  that  being  true,  in- 
junction should  have  been  refused.  Whltaker 
T.  Hill.  170  S.  W.  630;  Gillespie  County  t. 
Land  Co.,  168  S.  W.  9. 

[S]  The  work  here  affected  was  a  public 
one,  the  construction  of  a  connty  highway 
from  the  county  seat  to  the  line  of  an  ad- 
joining county;  it  goes  without  saying  that 
the  stopping,  dclayiic,  or  hampering  of  snch 
a  project  by  the  harsh  process  of  injunction 
would  work  serious  injury  to  the  county,  its 
citizens,  and  the  public  generally. 

Convinced  that,  under  the  facts  developed, 
the  writ  of  temporary  injunction  was  Im- 
provldently  issued,  the  decree  bo  awarding  It 
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is  reTened,  and  tiiia  coorfi  judgment  li 
here  oiteied  In  all  respec^  dtawMvlng  It. 

Beversed,  and  judgment  rendered  difsolv* 
ing  tbe  temporary  Injnnctlon. 


DAVIS  V.  HUBBARD  et  aL  (Na.  8f4l.) 

(Court  of  CitH  Appeals  of  Tens.  Oalveston. 
Juno  28,  1921.  Behearing  DwUed  Oot  6, 
1921.) 

Elaetlaaa  4»275-Olatriot  omrl  bat  aa  Jerls- 
diatlaa  of  eaataat  of  ataeUaa  af  aiayar  In- 
eeryorated  ei^r- 
'Ibm  district  eout  haa  no  Jariadietltm  of  a 
proceeding  to  eonteat  an  election  for  major  of 
a  mnmcipal  corporation,  moce  Const,  art.  D.  f  8, 
ghing  the  district  coart  original  jorisdictioii  of 
contested  elections,  is  not  self-ezecating,  and 
■ince  Rev.  St.  art.  3081,  making  the  proTieions 
of  title  49.  relating,  among  other  things,  to  elec- 
tion contests,  applicable  "to  all  elections  held 
in  this  state,  except  as  otherwise  hereto  pro- 
vided." does  not  authorize  soch  a  proceeding, 
in  view  of  failure  to  spedfy  the  fomm  in  which 
ancb  a  contest  is  to  be  tried,  aa  is  done  with 
reference  to  contested  elections  of  other  offi- 
cers, nnder  articles  3046-3063,  8077. 

Appeal  from  District  Court,  Uarrla  Coun- 
ty ;  Ewing  Boyd,  Judge. 

Prooeedlng  by  Henry  Davis  against  O.  L. 
Hubbard  and  others,  to  contest  an  election 
for  mayor  of  the  town  of  Independence 
Heights.  From  a  Judgment  Bustaiuing  a  plea 
to  the  court's  juxiadicflon,  plaintiff  appeals. 
AfiSrmed. 

Green  &  Boyd,  of  Houston,  for  appellant. 
Ward  &  Ward*  of  Cleburne  for  appellees. 

QBAVEIS,  J.  Tbla  vaa  a  proceeding 
bronglit  In  the  Flfty-nfth  district  court  of 
Harris  connty  to  contest  an  election  for 
mayor  of  the  town  of  Indep^dence  Heights, 
a  municipal  oorpontkm  organized  and  exist- 
ing under  the  general  lawa  of  Tezaa,  with 
an  alternative  prayo',  In  event  the  court 
Bboold  find  it  proper  and  neoeaaary,  that  the 
omnplaUwd  of  election  be  set  aside,  and  an* 
other  one  htid.  As  brought  it  was  pnrdy 
an  action  to  contest  an  electlmi  for  mayor 
of  a  town  incorporated  under  our  general 
law,  notice  of  which  contest  was  allied  to 
hare  been  given,  with  addition  of  only  the 
Bouml  alternative  request  stated.  The 
amended  petition  was  not  awom  to,  but 
averred  that,  while  idaintiff  bad  in  fact  re- 
c^ved  the  larger  number  €t  votes,  the  elec- 
titm  officers  had  wrongfully  made  the  re- 
tnnu  show  a  tie  vote  between  himself  and 
the  contestee,  and  had  declared  the  lattw 
duly  dected.  The  trial  court  austalned  a 
plea  to  Its  jurisdiction  on  Uie  ground  that 
our  statutes  on  the  subject  of  cmiteated  ^ec- 
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tlOBS  do  not  provide  for  tbe  contesting  of 
Sections  of  munidpal  ofllcers  of  cdties  and 
towns  IncorpOTated  under  general  lawa.  The 
plaintiff  below  aroeals,  assigning  that  actlcni 
aa  error. 

We  agree  with  the  trial  court,  and  order 
the  judgment  afOrmed.  It  Is  quite  true  that 
section  8  of  article  5  of  our  Gonstitntlou  pro- 
vides that  the  district  court  shall  have  orig- 
inal jurisdiction  of  contested  elections,  but 
the  Supreme  Court,  In  Odell  v.  Wharton,  87 
Tex.  ITS,  27  S.  W,  128.  held  that  provision 
not  to  be  self-ezecotiug,  because  It  pre- 
scribes no  rules  by  which  tbe  Jurisdiction 
may  be  enforced,  and  a  contested  election, 
not  being  a  dvll  suit  or  cause,  and  so  not 
triable  by  proceedings  had  In  such  cases, 
must  be  specially  authorised  by  the  L^sla- 
ture. 

Later,  in  the  ease  of  Oorapton  v.  Holmes, 
94  Tex.  S78,  68  8.  W.  631,  »iat  court.  In  an- 
swering certified  questions  from  this  court, 
further  held  that,  under  Revised  Statutes, 
art.  1810  (now  3081),  the  district  court  was 
without  jurlsdictton  to  try  and  determine 
contested  elections  fi>r  officers  of  incorporat- 
ed citieB,  towns,  and  villages— the  precise 
question  here  Involved.  The  trial  court  In 
this  Instance  f<dlowed  that  holding,  and  no 
reason  for  departing  from  it  is  perc^ved. 

The  contention  of  appellant  that  tbe 
change  of  the  word  "article,"  as  this  statute 
read  at  the  time  the  Compton  Case  was  de- 
cided, to  "title,"  In  Us  present  form  of,  "The 
provisions  of  this  title  shall  apply  to  sll 
elections  held  In  this  state,  except  as  other- 
wise herein  provided,"  makes  a  decided  dif- 
ference, and  that,  had  the  law  been  of  the 
same  form  then  aa  now,  the  jurisdiction  of 
the  district  court  would  have  been  upheld,  is 
not  regarded  as  sound.  We  do  not  think  the 
statute  In  its  present  form  should  be  given 
any  different  effect  or  greater  meaning  than 
It  had  In  1901,  but  that,  Interpreting  it  In 
the  broadest  permissible  manner,  It  can  still 
only  refer  to  contests  provided  by  statute; 
and,  none  covering  sucb  an  office  as  this  one 
api>earing,  no  jurisdiction  attaches  In  a  case 
of  this  character.  This  cwclnslon,  we  think, 
is  emphasized  by  this  consideratlra: 

Article '3081  refers  to  the  entire  legislatlTe 
title  relative  to  elections  (tlUp  49).  and  yet 
there  Is  within  it  no  tribunal  designated  for 
tbe  trial  of  an  election  eonteat  for  municipal 
office,  aa  Is  specially  done  with  reference  to 
every  other  office  to  which  our  attention  has 
been  directed ;  for  Instance,  contests  for  dis- 
trict attorney  are  to  be  tried  In  the  district 
court  where  the  candidate  holding  the  cer- 
tiflcate  of  dectltm  resides;  for  district 
Judge,  in  a  diatrict  court  of  the  county  of 
an  adjoining  district  whose  county  seat  Is 
nearest  that  of  tbe  home  county  of  the  can- 
didate having  the  certificate  of  election ;  for 
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Justice  of  the  Bapreme  Oonrt  and  tbft  Court 
of  CMmlnal  Ai^wals,  hy  m  district  oonrt  of 
fnravla  county;  for  justice  of  a  Ooort  of 
OlTll  Apgeala,  In  tlie  district  court  of  tbe 
county  wbere  tbe  court  has  its  sittings;  for 
any  -county  office.  In  the  district  court  of  tiie 
county  wbeie  the  electton  la  hdd;  and  so 
on.  Indeed,  tbe  mtire  group  of  artidea 
txaa  Berised  Statutes,  9040  to  8068,  indu- 
sire,  as  we  read  tbtm,  have  reference  only 
to  the  ofllces  spedflcally  mentioned,  not  in- 
cluding a  municipal  office  of  tbe  Character 
of  the  one  here  In  question.  Article  8077 
Mkewise  deals  wltii  other  elections  than 
those  for  the  offlcea  refored  to  In  the  arti- 
cles just  mentioned,  and  th«efore  cannot  oor^ 
er  tbla  one.  Slnce^  thertfore,  no  forum  for 
the  trial  of  a  contest  affecdug  this  sort  <^ 
an  election  was  named,  the  condnslon  is  not 
unwarranted  that  none  was  Intended  to  be; 
if  article  3081  were  otherwise  construed,  and 
it  were  held  that  its  gateral  purpose  was  to 
subject  municipal  elections  to  the  provisions 
of  title  4S,  there  would  still  be  no  wsy  of 
telling  which  one  of  the  various  tribunals  so 
provided  for  other  classes  of  contests  should 
or  could  be  resorted  to  for  tba  settlement  of 
one  of  this  character. 

It  may  be  that  appellant  would  have  had 
a  remedy  In  an  action  of  suit  for  the  office, 
or  in  a  proceeding  by  quo  warranto,  but  that 
question  is  not  before  us.  Tbe  judgment  has 
been  affirmed. 

Affirmed. 


SMITH  V.  THOMPSON.    (No.  I32S.) 

(Court  of  Civil  Appeals  of  Texas.   El  Paso. 
Uay  26.  ^1.   Behearing  Denied 
Oct  6.  1921.) 

1.  Appeal  aad  error  4s»i040(3)-^astalBlns 
demsirer  sot  reversible  error  wksre  evMsaee 
aider  the  pisadlsg  was  eonsldersd. 

Bill  of  exceptions  complaining  that  court 
sastatoed  demorrer  to  pleading  held  not  to  pre- 
sent reversible  error  wbere  sabsequent  bill  of 
exceptions  shows  that  evidence  was  admitted 
and  considered  by  the  court  under  such  plead- 
ing. 

2.  Attorney  sad  oJlant  «=»I82(3)— Attorney  es- 
tltted  to  retain  title  papers  or  client's  re- 
fasal  to  pay  him  money  expended  In  procur- 
ing them. 

An  attorney  employed  to  perfect  title  to 
land  could  retain  title  papers  on  client's  refasal 
to  pay  faim  money  expended  in  procoring  them, 
under  bis  agreement  to  so  do. 

3.  Appearand  error  ®=3l058(2)— Exclusion  of 
testimony  harmless  wbere  witnesses  subse- 
quently testlfled  fully  conceraJng  the  matters. 

Refusal  to  permit  witnesses  to  testify  to 
certain  matters  held  not  ground  for  reversal 
where  the  witnesaes  snbseqnentiy  testified  ful- 
ly concemfaig  such  matters. 


4.  Attsraoy  aad  sHeat  •3»IS4(t)-^ttenHy 
oaanot  rooovsr.  an  tarailRation  of  osntrast» 
Biore  than  what  his  oempensatioa  wosld  hava 
been  If  he  had  fsUy  psrforaisd. 

An  attorney  employed  to  perfect  title  to 
certain  land  nnder  a  contract  entitling  him  to 
certain  interest  in  the  land  for  each  eervices 
oonld  not,  on  cUeot's  termination  of  contract 
before  he  had  fully  performed  services,  recover 
as  ressopable  vahie  of  the  setvfosi^  upon  quan- 
tum meruit,  more  than  the  ndue  of  tiw  laud 
which  would  have  been  Us  compensation  for 
his  serrlces  bad  tbe  titie  been  perfected. 

5.  Aftomsy  and  oHont  «»l58-AttanMy,  tav- 
iBf  perfenasd  ssrvless,  esald  aot  roesvar  an 
a  quastSBi  nsralt,  bst  was  ilBltsi  ta  osm- 
psssatloa  speeMed  la  eostrast. 

Attorney,  who  had  sgreed  to  perfCrm  cer- 
tsia  services  in  consideration  of  s  certidB  per- 
centage of  dient's  stock  In  corporation,  bavtag 
performed  such  services,  could  not  recover  rea- 
BonaUe  value  of  service  upon  quantum  meruit, 
but  was  confined  to  a  recovery  of  the  spedfied 
proportion  of  dienfs  corporate  stock. 

Appeal  from  District  Oonrt,  EraOi  Coun- 
ty; J.  B.  Keltb,  Judge. 

Action  by  JOhn  B.  Snflth  agaluBt  B.  I«. 
Thompson,  in  which  defendant  filed  a  cross- 
action.  Judgment  fto  defendant,  and  plain- 
tiir  appeals.  Reversed  and  remanded. 

Jas.  W.  Smith,  of  Cordell,  OkL,  for  appel- 
lant. 

Chandler  &  PannlU,  of  StephensvUlSh  for 
apellee. 

HARPEB,  a  J.  Appellant,  J.  a  Smith, 
brought  this  snit  against  appellee,  B.  L. 
Thompson,  for  damages  allied  to  have  been 
suCtered  by  reason  of  tbe  fact  that  defendant 
acc^ted  emifloymoit  as  attorney  at  law  to 
r^resent  plaintiff  in  a  number  of  lawsuits, 
and  by  reason  of  the  negligent  and  careless 
manner  in  which  be  handled  the  cases,  and 
his  willful  and  wanton  failure  and  refusal 
to  perform  the  services  for  which  he  was  em- 
ployed, and  for  possession  of  certain  title  pa- 
pers, or  their  value,  to  certain  land%  whidi  Is 
the  subject-matter  of  the  croes-actton  of  de- 
fendant noted  below. 

Defendant  answered  by  general  demurrer, 
special  exceptions,  general  denial,  and  spe- 
cially pleaded  that  he  had  refused  to  deliver 
the  title  papers,  because  plaintiff  had  fidled 
and  refused  to  pay  him  the  mtmeys  expended 
by  him  la  (Mvcurlng  them,  and  by  way  of 
cross-action  pleaded  as  follows: 

That  on  the  22d  day  of  Uarch.  1016,  the 
plaintiff  entered  Into  the  ftollowliw  contract 
with  L.  Bf.  Ftank  and  blmsdC  as  attorney  at 
law: 

"State  of  Texas,  County  of  Erath. 

"This  contract  made  in  duplicate,  on  the  day 
and  date  hereinafter  set  forth  by  and  between 
J.  B.  Smith,  of  Erath  county,  Texas,  herein- 
after called  £rst  party,  and  h.  N.  Frank  and 
R.  U  Thompson,  attonieys  at  law,  of  Stephen- 
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Tllle,  Until  coontr,  TezaB,  htreinafter  calletl 
■eeond  party,  witnesseth: 

"First.  That  first  party  has  this  day  employ- 
ed second  party  to  represent  first  part?  in  the 
iavestigation  of  the  title  and  possession  and 
Bodi  other  and  farther  inveitigftUon  aa  Is  nec- 
easary  to  Test  title  to  said  land  In  first  party 
under  the  terms  of  a  certain  contract  had  by 
first  party  with  one  W.  L.  Wright  of  St.  Loaia, 
M04  and  other  parties  connected  with  said 
contract;  the  title  and  possession  of  which 
land  regniring  the  services  of  second  party  is 
hereby  described  as  about  twenty-six  thousand 
acres  of  land  and  described  as  fractions  A,  B, 
and  C  Lot  No.  4,  of  the  national  landa  situated 
in  the  municipality  of  VJUa  Abumada,  of  the 
district  of  BravoB,  state  of  Chihuahaa,  in  the 
repnblic  of  Mexico,  and  being  the  same  land 
aa  described  ia  the  contract  above  referred  to. 
That  second  party  is  to  do  all  sacb  acts  and  to 
perform  all  sQch  services  as  m^  be  necessary 
to  a  foil  and  complete  investigation  of  the  title 
and  possession  of  said  lands  with  especial  ref- 
•rcmoe  to  the  ownerabip  thereof  in  first  party 
and  to  do  all  acts  necessary  in  vesting  title  and 
possession  thereof  in  first  party. 

"Second.  That  in  payment  of  and  satisfaction 
of  services  rendered  and  to  be  rendered  in  the 
premises,  first  party  hereby  assigns,  and  conveys 
to  second  party  a  one-third  (%)  undivided  in- 
terest in  and  to  the  lands  referred  to  in  the 
foregoing  paragraph,  the  said  one-third  un- 
divided interest  to  vest  in  .second  party  abso- 
lutely; Provided  that,  if  It  be  found  that  the 
and  premises  or  any  part  thereof  such 
a«  la  desctttied  in  first  paragraph  be  incorpo- 
rated, or  in  the  name  of,  or  is  owned  in  a 
corporate  name,  then  first  party  hereby  conveys 
and  assigns  to  second  party  a  one-third  <%) 
undivided  interest  In  and  to  sacb  shares 
capital  stodc  or  other  evidence  of  holdings 
tterein  as  first  party  owns  in  said  corporation: 
Provided,  forther,  that  second  party,  in  the 
event  of  a  settlement  or  compromise  by  and 
between  first  party  and  the  said  W.  L.  Wright 
or  other  parties  growing  out  of  the  contract  for 
tiie  purchase  of  said  land  above  described  by 
&st  party,  then  and  in  that  event  first  par^ 
hereby  conveys,  sets  over  and  assigns  to  second 
party  a  one-third  interest  in  all  moneys,  or 
mon^,  or  property  paid  to  first  party  in  such 
settlement. 

**TbIrd.  First  party  is  to  advance  I3ie  lom  of 
fSO  at  sneb  times  as  it  may  be  necesMiy  to 
second  party  to  cover  such  expenses  as  may 
be  necessary  in  the  Investigation  of  the  con- 
dition of  titie  and  possession  of  said  lands 
above  described;  that  all  other  money  and  ex- 
pense second  party  raay  expend  under  the  terms 
of  this  contract  over  and  above  the  $50^  the 
same  to  be  borne  equally  by  first  party,  L.  N. 
Frank,  and  R.  L.  Thompson,  In  proportion  of 
one-third  eacb:  Provided,  that  if  under  tbe 
terms  of  this  contract  second  party  shall  re- 
ceive titie  and  possession  to  any  part  of  said 
land  above  described,  or  interest  therein,  or 
shares  of  stock  or  money  in  lieu  thereof,  sec- 
ond party  shall  out  of  their  interest  so  recov- 
ered refnnd  to  first  party  tbe  $50,  together 
with  one-third  of  such  expense  as  he  may  be 
out  under  the  terms  of  Ihia  contract. 

"Witness  our  hands  this  the  22d  day  of 
H«r^  1916. 

"First  Party,       J.  E.  Smith, 
"Second  Party,   L.  N.  Frank, 

"B.  Ll  Thompson." 


^ut  upon  flie  execution  at  said  contract 
tbis  plaintur  diligently  altered  upon  said 
matter,  and  prosecuted  the  inveetigation  by 
■orrespinideDce  and  personal  trips  at  his  own 
expense,  and  that  plaintiff  wholly  failed  and 
refused  to  pay  his  one-third  of  the  expenses ; 
tliat  in  1919  another  contract  w&n  exeented 
whereby  an>^ee  was  to  represent  the  appel- 
lant tor  a  conslderatton  of  tme-half  of  the 
lands,  and  tbe  parties  to  share  die  expense 
equally ;  then  sets  Dp  In  detail  tlie  things 
done  In  compliance  with  this  latter  contract, 
Bp  to  about  February  1, 1920,  when  i>lalntlir, 
without  cause  or  excuse,  dlsdiarged  tUs  de- 
fendant from  his  said  emplt^mrat,  and  thus 
terminated  the  contract;  that  by  reason  of 
tbe  dlsdiaiige  plaintiff  became  liable  to  de- 
fendant for  tbe  reasonable  value  of  the  serr- 
Icea ;  that  if  plaintiff  had  not  discharged  d^ 
fendant  be  would  hare  carried  out  his  con- 
tract, and  would  have  recovered,  and  bad 
recognized  plaintiff's  right  to  the  said  lands, 
and  would  have  realized  as  his  part  the  sum 
of  $10.000 ;  and  prays  Judgment  therefor. 

Plaintiff  replied  to  this  cros8-acti<m  by  gen- 
eral demurrer,  spedal  exception,  and  plea  of 
payment  and  satisfaction.  Tried  before  the 
court  without  tbe  aid  of  a  Jury,  and  judg- 
ment reudered  that  Smith  take  nothing,  and 
in  favor  of  Thompson  upon  hla  cross-action 
for  $2,600.  Appealed. 

[1]  Tbe  first  assignment  cmnplalns  that 
tbe  trial  court  errpd  In  sustaining  defend- 
ant's demurrer  to  plaintiff's  trial  amendment. 
If  the  court  sustained  a  demurrer.  It  was  er- 
ror, because  tbe  allegations  ere  snfflctent  up- 
on general  demurrer ;  but  the  record  does  not 
conclusively  show  that  the  demurrer  ws.b  sus- 
tained. Though  we  find  a  bill  of  exceptims 
to  that  ^ect,  a  subsequent  bill  of  exceptions 
shows  that  evidence  was  admitted  and  con- 
sidered by  tbe  court  In  rendoing  the  judg- 
ment, so  this  matter  does  not  present  rerers- 
Ible  error.  However,  in  view  of  another 
trial,  we  suggest  that  several  of  the  spedal 
exceptions  are  good,  because  the  allegattons 
of  petition  in  a  large  measure  ecmslst  of  le- 
gal concliulons,  and  are  lacking  In  that  cer- 
tainty of  detail  w)iidi  It  should  have  con- 
tained. 

[2]  The  second  charges  error  in  orerrultng 
plaintifTs  demnrro:  to  defendant's  answer 
and  cross-action,  because  same  falls  to  allege 
facts  suffident  to  constitute  a  defoise.  The 
general  denial  was  a  sufficient  answer  to  all, 
and  the  special  defense  to  the  prayer  for  pos- 
session of  the  tiUe  papers,  that  plaintiff  failed 
and  refused  to  pay  his  portion  of  the  expense 
therefor,  and  that  they  were  held  by  another 
party  because  same  was  not  paid,  constituted 
a  sufficient  defense  to  that  part  of  plaintiff's 
cause  of  action. 

[3]  The  third  complains  that  the  court  re- 
fused to  permit  certain  witnesses  to  testify 
to  certain  items  in  plaintifTs  petition.  Tba 
record  shows  that,  after  the  ruling,  tbe  wit- 
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nesses  testified  fully  about  the  mattes.  The 
fourth  fa  that  the  evideace  does  not  sustain 
the  Judgment  reodered. 

[4]  There  Is  neither  allegation  nor  proof  of 
the  value  of  the  land  sought  to  be  recovered ; 
therefore  there  Is  no  basis  for  a  true  measure 
of  damages  to  be  recovered.  He  could  in  no 
event  recover  more  than  the  value  of  a  one- 
third  or  one-half  (as  the  contract  enforceable 
provides)  of  the  value  of  the  lands  to  be  re- 
covered. 2  Buling  Case  Law,  vol.  2,  ^  iZl; 
Hill  T.  Cunningbam,  25  Tex.  25;  Lynch  v. 
Munson,  61  S.  W.  140;  Merchants'  National 
Bank  T.  Enstls,  8  Tex.  Civ.  App.  850, 28  S.  W. 
227. 

There  .Is  another  proposition  apparent  up- 
on the  face  of  the  record  which  we  think  fa- 
tal to  the  Judgment  rendered.  The  appellee 
pleaded  tbat  he  performed  certain  services 
pursuant  to  the  contract.  jRnd  that  he  was  dla* 
durged  from  further  performance  by  appel- 
lant, before  he  finished  the  serrices  contract- 
ed to  be  performed,  and  tbat  he  could  have 
recovered  the  title  to  the  land  If  he  had  been 
permitted  to  continue  to  prosecute  the  dalm. 
He  testified  that,  In  his  opinion,  title  to 
the  lands  was  dear  in  appeUant.  The  evl- 
drace  discloses  fibat,  the  land  being  In  Uez- 
Ico,  the  title  could  not  vest  In  an  Individual 
not  a  citizen,  but  must,  under  the  lavs  of  that 
republic,  be  taken  In  the  name  of  a  corpora- 
tion organised  under  Its  laws,  for  that  pur- 
pose. 

[5]  In  addition  to  his  testimony  tl^^t  the 
title  had  vested  In  the  corporation,  he  testi- 
fied that  the  corporation  had  been  duly  or- 
ganized, charter  Issued,  and  that  the  certif- 
icates of  fitock  due  to  his  client  bad  been  duly 
issued  and  delivered  to  him,  and  Introduced 
In  evIdetKe  tue  charter,  etc.  He  Is  bound  by 
his  evidence,  and,  since  he  has  shown  that 
the  title  was  vested,  as  he  had  undertaken  to 
accomplish,  his  Interest  (shares  of  stodc)  like- 
wise vested  in  bim,  and  he  Is  now  confined  to 
recovering  that  Interest  instead  of  suing  up- 
on a  quantum  meruit  for  the  reasonable  val- 
ue of  services  performed. 

The  cause  nnist  therefore  be  reversed  and 
remanded. 

On  Motion  for  Behearlng. 
We  have  again  carefully  reviewed  the  rec- 
ord, and  are  still  of  the  opinion  that  the  rules 
of  law  enunciated  are  the  ones  which  control 
this  case;  that  Is,  that  appellee  can  in  no 
event  recover  more  upon  quantum  meruit 
than  the  value  of  the  lands  wblcb  would 
have  been  his  compensation  for  his  services 
had  title  been  prrfected.  Additional  author- 
ities :  Weis  v.  Devlin,  67  Tei.  507,  at  page  513, 
3  S.  W,  726,  60  Am.  Rep.  38;  Heame  v.  Gar- 
rett, 49  Tex.  619;  Devoe  v.  Stewart,  32  Tex. 
717;  R.  R.  V.  Shirley,  45  Tex.  355;  Lamar 
v.  HUdreth,  209  S.  W.  169;  Mfg.  Co.  v. 
Street  et  al.,  196  S.  W.  288;  Surety  Co.  t. 


Constru(;^on  Co..  182  Ha  App.  667, 166  S.  W. 
333 ;  Shropshire  v.  Adams.  40  Tex.  Civ.  App. 
S39,  89  S.  W.  44&  And  there  is  no  evidence 
of  probative  force  of  the  value  of  the  laud, 
or  the  interest  which  was  to  be  the  compen- 
sation for  perfecting  the  title. 
The  motion  Is  therefore  overruled. 


AMERICAN  INDEMNITY  CO.  v.  BOARD  OF 
TRUSTEES  OF  ROBSTOWN  INDEPEND- 
ENT SCHOOL  DIST.    (No.  5914.) 

(0>Qrt  of  Civil  Appeals  of  Texas.   San  Anto- 
nio.  May  26,  1921.) 

1.  Seheels  and  Sohoel  distriott  «S98I(2)— EvI- 
deaoe  In  suit  against  oratraetor's  anrsty  held 

.  not  to  prove  dslsy  In  oonttnioUon  ef  knlMIng 
was  witlili  provision  of  esntraot  axtondlai 
tlmo. 

In  an  action  against  eontraetor's  sare^  for 
contractor's  faflure  to  eonstmet  building  within 
the  six  months  period  specified  in  the  contract, 
evidence  held  insaffident  to  prove  tbat  the  pe- 
riod  of  delay  fell  within  provision  of  the  con- 
tract extending  time  for  performance  to  the 
extent  of  delays  occasioned  by  additional  work 
or  changes  In  work,  or  by  eaases  not  under  the 
contractor's  controt 

2.  Schools  and  school  districts  «S981(2)— Whoa 
oontraotor's  surety  shows  abseace  of  rs^slred 
MoUee  of  defult,  trsstoos  ■nit  shew  faUsr* 
to  live  notlos  sxcnable. 

In  an  action  against  contractor's  surety  for 
failare  to  eonstmet  a  bnilding  within  the  period 
specified,  the  burden  was  on  the  surety  to  show 
that  written  notice  of  default  was  oot  given  It 
within  SO  days  after  uotice  there<rf  came  to 
the  district  trustees  as  provided  by  the  bond; 
and,  when  this  was  sliown.  the  burden  shifted 
to  the  trustees  to  show  that  by  reason  of  de- 
lays of  socb  character  as  extended  tine  for  per- 
formance they  were  excused  from  giving  the 
notice  within  the  time  specifically  requirod. 

3.  Appeal  and  error  «=>IOIO(l)— Finding  not 
disturbed,  where  there  la  any  evidence  to 
support  It. 

A  finding  of  fact  by  trial  court  must  be 
given  the  same  force  and  dignity  as  the  find- 
ing of  a  jury  on  a  given  issue,  and  must  not 
be  disturbed,  where  there  is  any  evidence  to 
support  it. 

Appeal  from  Dlstrlet  Court,  Nueces  Oonn- 

ty;  B.  D.  Tarltcm,  Jr.,  Special  Judge. 

Suit  by  the  Board  of  Trustees  of  Robstown 
Independent  Scbool  District  against  G.  D. 
Patterson  and  the  American  Indemnity  Com- 
pany. Judgment  for  plalnttfr  against  the 
last-named  defendant,  and  the  latter  appeals. 
Reversed  and  remanded,  In  conformity  to 
opinion  of  Supreme  Court  In  228  S.  W.  105. 

Terry,  Cavlu  &  Mills,  of  Galveston,  U. 
P.  Scott,  of  Corpus  Cbrlsti,  and  £.  H.  Gavin, 
of  Brownwood,  for  appellant. 

G.  R.  Scott  and  Boone  &  Pope^  all  oC 
Corpus  Ghrlstl.  for  ai^lee. 
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SMITH.  J.  In  an  opinion  deltrered  b; 
this  coaii)  on  Uay  26,  1921,  we  reversed  tbe 
judgment  of  tbe  trial  court,  and  bere  render- 
ed Judgment  for  appellant,  the  American 
Indemnity  Company.  ITAi  further  consid- 
eration, bowerer,  we  haTv^ymcluded  to  with- 
draw that  opinion,  aet  aside  the  judgmntt, 
and  substitute  m  Ueu  thereof  the  following: 

Tbe  trusteefr  of  the  Sobstown  Independent 
School  District  employed  one  Patterson  to 
construct  a  school  building  at  Robstown.  to 
which  end  the  parties  entered  into  a  written 
contract,  to  which  were  attached  certain 
plans  and  speclflcatlons,  and  Patterson  gave 
a  bond  for  the  faithful  performance  of  bis 
obligations.  Tbe  American  Indemnity  Com- 
pany became  a  surety  on  tbe  bond.  Patter- 
son defaulted.  Tbe  trustees  sued  him  and 
his  surety,  and  obtained  Judgment,  from 
which  tbe  latter  appealed  to  this  court  Tbe 
judgment  of  the  court  below  In  favor  of  the 
trustees  was  reversed,  and  here  rendered 
for  the  surety  company.  200  S.  W.  S9Z.  On 
writ  of  error  from  the  Supreme  Court,  this 
Judgment  was  reversed  by  the  Commission 
of  Appeals,  and  remanded  to  this  court  for 
further  consideratl(m  and  dl^Kwltlon.  228 
8.  W.  106. 

The  contract  in  question  provided,  in  «f* 
feet,  that  Patterson  should  complete  the 
building  within  six  montlis  from  January  8, 
1914,  but  that  this  period  might  be  extended 
under  certain  condltdona  to  be  noted  later. 
It  was  also  provided  that.  In  event  Pattorson 
defaulted  In  this  and  other  spedflcally  men- 
tioned obligations,  the  trustees  should  give 
written  notice  of  such  default  to  tbe  surety 
company  within  30  days  after  notice  there- 
of bad  come  to  the  trustees.  Tbe  6  months 
period  mentioned  ended  on  July  8,  1914,  but 
written  notice  was  not  given  tbe  suretiy  com- 
pany until  October  ^  1914,  or  81  days  after 
the  default 

Provisions  were  made  in  both  the  contract 
and  tbe  specifications  for  delays  which  would 
operate  to  extend  the  period  within  which 
tlie  building  should  be  completed,  and  such 
extension  would  In  turn  automatically  ex- 
tend the  time  within  which  the  notice  to  the 
surety  company  Ediould  be  given.  If  the  de- 
lays contemplated  In  those  provisions,  when 
tacked  onto  tbe  6  months  period,  were  suffl- 
cient  to  extend  that  period  to  within  30 
daya  of  October  Ist,  then  the  notice  called 
for  In  tbe  cmtract  was  given  in  due  time; 
but  if  these  delays  were  not  sufficient  for 
that  purpose,  then  the  notice  was  not  given 
in  time.  Tbe  spedlflcationB  contained  this 
provision  for  delays: 

^TThe  contractor  shall  be  entitled  to  one  day 
in  addition  to  said  stipulated  time,  for  each 
day's  delay  remiiting  from  additional  work  or 
changes  in  work  required  from  time  to  time, 
or  for  specific  delays  from  other  causes  as 
may  be  approved  by  tbe  architects  or  owners 
which  additional  time  most  be  stated  by  tbe 
contractor  In  writing  within  eight  days  of  such 
delay,  giving  dates  and  vanses,  Whidi  if  correct, 
shall  be  certified  by  tbe  architect  or -owner. 


Should  the  contractor  ne^rlect  to  aak  for  ad- 
ditional time,  within  the  time  specified  above, 
it  is  mutually  agreed  that  no  just  claim  exists, 
or  shall  exist,  for  an  extension  of  time." 

Section  9  of  tbe  contract  contained  tbe 
following  provision  for  excusable  delays: 

"It  is  further  agreed  and  understood  by  and 
between  the  parties  hereto  that  the  contractor 
shall  not  be  held  responsible  for  any  delay  in 
the  completion  of  said  school  building  beyond 
the  time  as  specified  in  paragraph  1  hereof, 
by  reason  of  firaa,  acts  of  Providence  and  other 
acts  beyond  the  eontr^  of  the  said  contractor.** 

The  contract  provided,  as  has  been  shown, 
that  the  building  should  be  completed  within 
a  period  of  6  months  frcon  January  8,  and 
ending  on  July  8,  but  that  tbls  period  should 
be  automatically  extended  so  as  to  embrace 
delays  In  the  construction  due  to  uncontrol- 
lable causes ;  That  Is  to  say,  if,  tor  example, 
the  uncontrollable  delays  aggregated  one 
month's  time,  then  under  the  terms  of  the 
contract  the  contractor  had  until  August  8 
In  which  to  complete  the  work,  and  before 
default  occurred.  The  bond  provided  that 
the  trustees  should  In  vprltlng  give  tbe  surety 
notice  of  default  within  SO  days  after  notice 
of  such  default  had  come  to  the  tmsbees;  or, 
in  other  words,  this  80-day  period,  within 
which  tbe  trustees  were  required  to  notify 
the  surety,  was  not  set  in  operation  unMl 
the  trustees  tbemselves  had  (Stained  or  re- 
ceived notice  of  the  contractor'a  default  So 
that,  tf  tn  the  given  case  the  trustees  tiad  no 
notice  of  tbe  default  until  30  days  after  it 
occurred,  or  until  September  1,  they  would 
have  until  October  1  In  whlc^  to  give  the 
writtra  notice  to  tbe  surety. 

The  record  does  not  show  that  the  trial 
court  found  when  tbe  default  aa  contemplat- 
ed in  the  contract  occurred,  nor  when  notice 
of  such  default  came  to  the  trustees.  That 
court  did  find.  In  its  trwenty-fourth  flndlng 
of  fact  that  aa  soon  as  the  trustees  aacer* 
talned  that  tbe  contracted:  abandoned  the 
building,  and  within  80  days  after  ancb 
abandonmrait  they  gave  written  notice  there- 
of to  the  surety,  and  tbe  Gommlsslou  of  Ap- 
peals have  held  that  tbe  trial  court  thereby 
intended  to  find : 

"The  time  excluded  on  account  of  delays 
brought  the  0  months  period  allowed  in  which 
to  complete  the  building  to  within  80  days  of 
the  written  notice  of  abandonment" 

Tbe  Commission  of  Api>eals^have  also  held 
that  there  are  no  allegations  of  any  delay 
contemplated  In  the  provisions  at  tbe  sped- 
flcation»— that  l9,  delays  due  to  tbe  acts  of 
tiie  parties — and  that  there  were  no  state- 
ments in  writing  of  such  delays  ever  made 
and  presented  by  the  contractor  to  the  trus- 
tees, as  provided  in  the  speclflcationa.  We 
understand  tbe  eftect  of  these  holdhigs  to  be 
that  delays.  If  any,  occasioned  by  the  acts 
of  the  parties  as  contradistinguished  from 
uncontrollable  delays  must  be  eliminated 
from  cmslderation  ber^  and  that  the  only 
question  remalntiv  Is :  Would  the  ddays  doe 
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to  nncontroUftble  caiues  (mdb  as  are  pro- 
Ttded  for  In  section  9  of  tbe  contract),  when 
added  bo  the  original  6  months  period,  prot 
Ject  the  time  allowed  for  the  completion  of 
the  building  to  a  date  within  30  days  of  the 
glTlng  of  the  written  notice  to  the  surety? 
Or,  to  reduce  the  qnestlon  to  Its  most  con- 
crete form:  As  the  original  6  months  period 
expired  on  July  8,  and  notice  was  given  on 
October  1,  84  days  later,  leaving  a  hiatus  of 
64  days,  was  the  aggregate  of  the  time  lost 
<m  account  of  nncontrollable  delays  niffldoit 
to  cover  a  period  of  64  days?  We  take  it 
that  this  is  tbe  principal,  the  controlling, 
question  which  the  Commission  of  Appeals 
has  relegated  to  this  court  for  determina- 
tion. 

[1  -I]  We  haTe  rery  carefully  considered  all 
the  evidence  pointed  out  to  us  by  both  par- 
tiea,  and,  going  beyimd  that,  have  searched 
the  record  for  all  evidence  bearing  upon  thia 
question.  There  Is  evidence  of  delays,  some 
of  whldi  may,  or  may  not,  have  been  occa- 
■iimed  by  providential  or  other  uncontrotla- 
ble  cauMS,  white  snne  of  them  are  pr<q;>erly 
chargeable  to  such  causes.  There  does  not 
seem  to  have  been  any  evidence  Introduced 
for  tbe  purpow  of  daaslfylng  tbeoe  delays 
with  reft^«nce  to  controllable  or  unc<mtrol< 
table  causes.  Sane  were  doe  to  rains  and 
inidement  weather,  but  (here  was  no  sort 
of  showing  as  to  how  mnch  time  was  lost 
on  acoount  of  eithw  ancta  dday,  ot  all  of 
than,  and  no  fftcta  wwe  giTsn  by  whUA  audi 
time  might  be  ctnnpatod  «fren  by  Inference^ 
^niere  waa  evldenceh  iiowever»'ot  am  delay 
of  6  wedca*  daraUcn,  due  to  the  la^  of  cer- 
tain material;  but  no  effort  was  made  to 
show  whether  thia  was  chargeable  to  the 
cardeasneaa  of  the  oontmctor,  or  otherwise. 
Bnt,  aaaamlng  that  this  May  was  unavoid- 
able, It  aoGoonted,  at  tba  moat,  for  only  42 
days:  Tbare  wu  no  CfVldonQa  of  any  other 
dday  ooverlng  a  oeeUle;  cr  wrm  eatlmated, 
period  of  tlmft  We  have  very  caretolly  sou- 
dnised  tbe  whole  record,  with  tbe  purpose 
of  upholding  the  finding  of  the  trial  court, 
as  construed  by  tbe  Commission  of  Appeals, 
as  it  is  our  duty  to  do,  if  it  can  be  done  lair- 
fnUy.  Bnt  we  have  discovered  no  evidence 
upon  which  to  ufdiold  the  flncUi^E  that  thora 
were  snffldoit  delays,  whether  controllable, 
as  provided  for  in  the  spedflcatlons,  or  on- 
controllable,  as  ^ovlded  for  in  section  9  of 
the  contract,  to  extend  the  6  montha  p^lod 
80  as  to  project  it  to  within  80  oaya  ot  the 
glvii^  of  written  notice  to  the  surety. 

Much  has  been  said  about  the  bar^  oi 
ivoof,  and  where  it  rests  in  thia  case.  We 
think  the  burden  of  proof  rested  i^on  tbe 
surety  to  show  that  the  written  notice  was 
not  given  It  within  30  da^  of  the  ex^ratlon 
of  the  6  months  period  qteclflcally  provided 
tot  in  bond.  When  thia  waa  ahown,  as  was 
done  here,  the  burden  shifted  to  the  trustees 
to  Show  ttiat  by  reaaon  of  d^ays  of  the 
character  provided  for  in  the  contract  and 
^edllcattons  ttMiy  waro  attnsed  fnm  glvlnf 


the  notice  within  the  p^od  specifically  re- 
quired In  the  bond.  Appellees  did  not  meet 
this  burden,  and  there  was  no  testimony  to 
support  the  twenty-fourth  finding  of  fact  as 
construed  by  the  OKomlaalon  of  Appeals,  and 
challenged  by  appftanCs  first  assignment  of 
error,  which  must  be  sustained.  Wo  under- 
stand, of  course,  t2iat  a  finding  of  fact  by  a 
trial  court  must  be  given  the  same  fwce 
and  dignity  as  the  finding  of  a  Jury  upon  a 
given  issue,  and  must  not  be  disturbed,  where 
there  Is  any  evldwce  to  support  IL  Bnt  in 
either  case  tb^  finding  most  have  some  basis 
in  tbe  evidence. 

The  evidence  here  shows  Uiat  the  construc- 
tion of  nppellees'  building  proceeded  under 
many  difficulties,  and  was  subjected  to  many 
delays.  The  trustees  were  provident,  and 
required  the  contractor  to  furnish  a  bond  to 
secure  the  faithful  performance  of  the  obli- 
gations imposed  upon  him  in  the  omtract 
It  is  obvious  from  the  record  that  he  failed 
In  bis  undertaldng,  and  tbe  school  fnnds 
famished  him  for  that  purpose  wCTt  for 
naught,  so  far  as  accomplishing  that  purpose 
was  concerned.  The  omtractor,  in  shMt,  is  In 
absolute  default,  and  his  qwnsor.  the  surety 
company,  ought  not  to  be  permitted  to  escape 
llabiUt?  for  tbe  default,  unless  it  is  clearly 
entitled  to  such  rdlef.  It  u  true  that,  if 
the  trustees  dlaregarded  the  stipulation  re- 
quiring them  to  give  written  notice  to  the 
surety  within  the  period  of  time  contem- 
plated if  the  parties  and  exprcasod  in  the 
bond,  tbeOt  of  course,  under  the  law  the 
surety  ts  absolved.  The  ovldence  upon  this 
phase  of  tbe  ease  Is  not  sstisfactory;  it 
shows  nnmerons  delays  from  various  causes, 
which  may,  or  may  not,  have  been  of  such 
nature  and  aggregate  duration  as  to  effect 
a  comi^lance  by  the  trustees  with  tbe  re- 
quirement to  put  the  surety  upon  the  notice 
contemplated  by  the  parties.  It  is  obvious 
from  the  record,  too,  that  the  trustees,  and 
the  trial  court  as  wtfl,  thoo^t  this  sbowing 
sufficient  in  law,  and  it  may  be  tnat  thia 
sense  of  security  induced  appellees  to  stop 
short  of  tbe  maximum  proof  at  th^  dls* 
possL  AocOTdlngly,  while  we  fed  obliged 
to  rororse  the  Judgment  <^  the  court  below, 
wo  fled  none  the  less  obliged  to  rsmaod  the 
cause  to  that  court  for  another  trial.  In 
consonance  witb  the  opinions  of  tlie  Oim- 
mlssion  of  Appeals  and  of  this  court. 

We  think  all  other  material  matters  in  Ibe 
case  have  been  disposed  of  In  the  opinions 
of  this  and  the  Supreme  Court,  so  that  it 
is  not  necessary  to  discuss  any  other  asstgn- 
ments  of  error  not  specifically  mentioned. 
We  ongltt  to  add,  in  view  of  another  trial, 
that  the  fact  of  whoi  notice  of  tbe  contrao- 
tw's  default  was  brought  homo  to  the  tnu- 
tees  should  be  developed.  This  fact  is  as  im- 
portant to  tbe  question  of  notice  as  the  fact 
of  the  default  Itaelf. 

For  the  reasons  stated,  tbe  Judgment  Is 
reversed,  and  tha  cause  r^anded  for  Aft- 
other  trials 
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V.  CLARKE  at  al. 


(Court  of  Appeals  of  Eentncky.  Jane  24, 
1921.  Reh«ar!ns  Denied  Oct  18,  1921.) 


I.  WIHs  <8=}733(l)  — Devlsa  to  cMldrei  hM 
abaelata  on  toatator'a  daath,  thongh  dhrl- 
ston  of  property  post|io>od. 

A  derise,  **!  want  all  mj  eBtate"  to  be 
equally  divided  amonc  the  children  except  as 
prorided,  A«U  an  abaohite  devise,  and  not  a 
conditional  one,  the  proviao  relatins.  to  a 
danse  for  egoaUdnff  tie  aharea  of  the  chil- 
dren, and  title  and  eonstractlTe  poaaeasioB 
.  Teated  eo  iaataate  on,  taatator'a  death,  oot- 
vithatandfas  a  farther  proviidoo  Hiat  tiie 
property  dwnid  bo  keU  intact  for  16  yeara,  at 
mhkUt  time  it  ni^  bo  dfarlded  if  desired. 

a.  WUa  «S96«3,  M3(S>— Provlsfon  postpoo- 
■■I  dIvltlOB  of  pr«ii*rty  held  to  create  fee 
MoniUo  daath  af  davlaoo  wHIioat  iaav- 
li|  liaM, 

Where  m  will  prorldod  that  the  property 
should  be  held  intaot  for  16  jwn,  after  which 
time  it  might  be  diiriied  if  desired,  and  also 
provided  that,  if  eitlier  of  the  devisees  died 
without  leaving  lasae,  the  portion  of  each  dev 
isee  sboold  be  equally  divided  amons  tao 
others,  the  estate  up  to  the  end  of  the  10- 
year  period  waa  a  fee  defeasible  upma  the 
death  of  a  devisee  without  leaving  iSBua;  a 
"defearible  fee"  beli^  created  when  the  de- 
vise is  to  one  with  a  proviso  that  it  shall  bo 
defeated  on  th«  happening  of  a  named  con- 
tlBfencT. 

[Ed.  Note/~For  other  definitions,  see  Worda 
and  nirases.  Defeasible  Tee.] 

3.  Cartesy  «»9(l)— Hasbaad  held  entitled  to 
curtesy  In  lands  to  which  wife  bad  defeaslblo 
fee.  , 

Where  land  was  devised  to  a  married  wo- 
man subject  to  be  defeated  if  ahe  died  without 
leaving  Issue,  that  the  survlvfaig  husband 
was  entitied  to  cnrteiy  in  the  devised  landa 
upon  Oe  wife  dying  wilhoat  leaving  tsene  in 
view  of  Kj.  St.  I  21S2,  giving  the  surviviiv 
huabasd  or  wife  an  estate  for  life  in  one-third 
of  the  real  estate  of  the  deceased  sponse. 

Apsieal  Crom  Glrcnit  Court,  McCracken 
Gonnty. 

ConaoUdated  actlfns  between  Carrie  Betta 
Cooper^  adndidBtrator  and  lillie  Beike 
Clarke  and  otkov  to  coiutnie  the  will  of 
WllUam  H.  Belke,  deoaaaad.  Fmn  tba  jndg- 
moit;  OuTie  Beike  Gooper'a  administcator 
appeals  Bemsed  and  nananded. 

J.  K.  Hendrtck,  of  Paducah,  and  Joe  He* 
Carroll,  ot  H<vkinsviUe.  for  aroellant. 

Wheelw  ft  Hnghea,  of  Paducah,  for  ap^ 
pellee*. 

SAMP80N,  J.  Both  the  administrator  with 
the  will  annexed  of  William  H.  B^ke 
and  bis  hrirs  in  separate  actions  now  con- 
solidated have  son^t  a  construction  of  the 
wilt  of  aald  Beike.  The  wUl  waa  made  in 
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1904.  he  died  In  1910;  a  tcsldant  ot  Mc- 
Cracken connty,  and  tbeae  aulta  vera  Imm^t 
in  the  HeOraAen  cinroit  conrt  In  1910, 
and  later  ouiioUdated  and  heard  together. 
Beike  left  a  consldoable  estate^  conalstlng 
in  part  itf  Inprored  real  eeute  in  the  dtr 
of  Padvcah  wUdi  waa  leaaed  for  long  terma 
at  good  nKmtUy  rentals.  Five  dilldteo,  two 
sons,  and  three  daughters,  all  naarried,  sur- 
vived him.  but  in  1918  Mrs.  Cooper,  a  daugh- 
ter, and  densee^  died  testate,  leaving  a 
husband,  Janes  B.  Oooper,  bot  no  laaoe  of 
her  body. 

By  the  second  paragraph  of  his  will,  after 
directing  that  his  debts  and  his  funeral  ex- 
penses first  be  paid,  it  is  provided: 


"I  want  al!  my  estate  of  whatever  Und  and 
wherever  situated  to  be  equally  divided  be- 
tween my  five  beloved  ditldren,  Frank  H. 
Relhe,  William  H.  Beike,  LOly  &L  Burnett. 
Carrie  L.  Cooper  and  Clara  A.  Bometl;  ez- 
c^  aa  herehi^ter  provided.'' 

'  follows  a  provlBlcai  giving  Ibe  dans^- 
tera  VSjOOO  eadb  and  some  stoA  In  an  ice 
plant  to  make  them  equal  with  the  two  sons, 
to  whom  he  had  tiiei«tofore  given  valuable 
stoAs.  He  also  acquitted  all  of  his  cUIdren 
of  all  d^ts  owing  him. 
The  fifth  paragraph  of  his  wUl  reads: 

•1  wish  that  all  of  the  real  estate  as  herein 
devised  to  my  five  cbQdren  ahall  remain  Intact 
for  fifteen  yeara,  the  Income  In  the  meantime, 
after  the  payment  of  taxea,  repairs.  Insurance 
and  other  diargea  thereon,  to  be  received  and 
enjoyed  by  my  said  <Afldren  eq^Iy  dortag  Oat 
time  and  at  the  end  of  the  fifteen  yeara  aaid 
real  esute  shall  be  divided  eqoaUy  bMween 
them  if  they  so  detfre." 

This  litigatloa  would  not  have  arisen  ck- 
c^t  for  the  sevmth  paragraph,  which  says: 

*^f  either  of  my  children  shall  die  without 
leaving  Issue,  then  the  portion  of  the  child 
so  dying  shall  be  divided  equally  between  my 
remidnlng  children  or  thdr  bodllj  heira." 

Tba  eighth  paragraift  proridee: 

"Within  nfaiety  days  after  my  death  my  ex- 
ecotors  ahsll.  after  paying  to  my  three  daugh- 
tera  the  fifteen  thousand  ddlara  referred  to 
in  the  second  dauae  of  tUa  my  last  will,  di- 
vide equally  between  all  my  children  what-, 
ever  money  there  may  be  remaining  of  my  es- 
tate at  my  death;  and  commendiv  ninety 
days  after  my  death  my  execotora  shall  divide 
equally  between  my  children  the  rents  and  In- 
come of  my  estate  which  ahall  have  accrued 
from  that  time;  and  every  sixty  days  there- 
after, or  sooner,  if  they  can  conveniently  do 
se,  aaid  executors  shall  divide  equally  betweea 
my  said  dildren  the  rents  and  incmae  «f  ay 
eatate  as  aame  may  accrue." 

By  the  ninth  clause  of  the  will  all  five 
of  the  (^ildren  and  beneficiaries  were  named 
as  executors.  They  failed  to  qualify,  and 
appellant.  James  B.  Cooper,  waa  named  and 
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qnallfled  u  Bdiiriitlstr&tor  with  the  will 
annexedtVud  Is  now  so  acting. 

As  hnBotHid  of  <Hie  of  the  deceased  bene- 
fldarles  <^Nuie  Retlte  will,  Cooper  la  clalm- 
tng  an  InteiWt  In  the  rents  and  proflts  of 
the  real  estatkbelfrnglng  ta  said  estate.  It 
Is  Ms  contentldta  that  Ibe  real  property  of 
William  H.  ReffiB  passed  to  and  vested  in 
flie  Ave  children  Vnder  the  will,  of  whom 
his  wife  was  onA  immediate y  ^opon  the 
dealli  of  fbe  testatn  In  1010,  and,  bis  wife 
before  her  death  bacf  seized  of  a  vested 
estate^  he  la  mUtledUo  a  curtesy  ttiwein, 
and  to  take  and  convert  a  fifth  of  the  rents 
and  proflts  arising  froii\aald  real  estate  to 
his  own  use  and  beneflL  This  claim  of 
Cooper  Is  d«iled  1^  the  bars  of  Belkflh  who 
inslat  that  nnder  the  provmons  of  the  will 
ttie  share  of  Hra.  Cooper  tn  jbe  estate  ^ased 
to  the  other  four  children  o\  Relke  <m  her 
death  without  Issue;  that  th4  clause  of  ttie 
wlU  "die  without  leaving  issu\*  In  the  sev- 
eoith  paragraph  thereof  refers  Vo  the  drath 
of  the  devisee  after  the  death  Vf  the  tes- 
tator, but  before  the  period  of  mstrlbutlrai, 
fixed  In  the  flftb  clause  of  the  win  at  fifteen 
years  from  the  death  of  the  testMor.  The 
trial  court  took  this  view  of  the  tV?tament- 
ary  paper  and  held  Cooper  not  enntled  to 
any  Interest  whatever  la  the  shareXof  the 
wife  In  the  Reike  estate.  From  tbis^  judg- 
ment Cooper  appealB. 

[11  We  tblnk  the  second  paragraph  ot  tlie 
will,  wblle  expressing  only  a  wish  as  to  Vow 
tefltator*s  property  should  go,  may  be 
"I  will  all  my  estate  of  whatever  kfeld 
and  wherever  situated  to  my  five  bet 
children,  Frank  H.  Relke,  WllUam  H.  ilelk 
Ully  M.  Burnett,  Carrie  L.  Cooper  an^Cla 
A.  Burnett,  in  equal  portion,  excflpt  that 
my  said  three  daughters  shall  flm  recdve 
9^,000.00  each  in  money  and  on^ilrd  each 
of  my  stock  in  the  Paducah  loe  Factory." 
The  clause  "except  as  herelnajrer  provided" 
baa  reference  to  the  equaUzatlon  of  the 
daufrbters  with  the  sons  b^glvii:^  to  each 
daughter  ts.000  In  monej^and  one-third  of 
testator's  remaining  stodCin  the  Ice  factory. 
In'  other  words,  the  tesrator  gave  hla  entire 
estate  in  fee  to  hl^five  children  equally 
'  after  the  three  daugflters  each  received  from 
it  $5/XX)  In  cash  aod  one-third  of  the  stock 
he  then  owned  Ux  the  ice  factory  to  make 
them  equal  wu£  the  two  sons,  who  had 
theretofore  reonved  from  the  testator  a  large 
block  of  st<^  in  the  ice  plant.  The  devise 
was  not  b^hlB  clause  made  conditional,  but 
absolnte.yHe  devised  his  entire  estate  to  his 
five  c^iraren.  The  Ave  chlldr^  became 
InvesM  jointly  with  Oie  title  to  the  tea- 
tatoQtt  entire  estate  Immediately  upon  the 
of  the  devisor.  They  received  the 
le  title  the  testator  had  to  the  portion 
to  eB<A  subject  to  the  dUCerence 
in  the  seventh  paragraph,  but  the 
fifth  clanse  of  the  will  requires  the  devisees 


to  hold  the  property  intact— that  is,  as  Oie 
testator  had  held  It— as  Joint  tenufts,  co: 
parceners,  or  tenants  in  common,  f  onsi  period 
of  15  years  from  the  effective  dace  of  the 
will,  at  the  end  of  which  time  tb6  devisees, 
or  such  of  them  as  are  living,  nay  have  a 
dtrislon  of  the  real  estate  in  kipd  If  they  so 
desire,  or,  If  not,  they  ma:^contlnue  Uie 
joint  ownership  IndeflnltdsjT  or  sell  and 
divide  the  proceeds,  Tfae/v«Bting  of  Cbe 
title  and  the  constmctlTe  usseeslon  was  not 
postponed,  but  took  effect  io  instante  on  the 
death  of  the  tastatn^  /The  five  devlseea 
were  to  ell  bold  the  noporty  In  onnmim 
as  one  person  until  Jbe  ad  at  15  yean 
next  after  testa tor'g/leath,  at  whldi  time 
the  property  lt8elf,ynot  Its  proceeds,  should 
be  divided  eqnally^}etween  than,  If  a  dlvl- 
sion  was  desired. 

[21  np  to  the^nd  of  the  15-year  period 
of  joint  ownersMp  fixed  by  the  testator  tbe 
title  to  the  property  was  not  intended  to  be 
and  Is  not  abulute  In  the  individual  .devisees, 
but  only  a  tee  d^easlUe  upon  the  death  of 
either  of  saad  devlaees  within  15  years  with- 
out leavlK  issue  as  prorided  In  paragraiA 
7  of  th^rill.  DKrerenUy  sUted,  each  child 
took  a yflefeaslble  fee  to  one-fifth  part  of  the 
testa^r's  real  estate  subject  to  be  d^eated 
on  Ure  death  of  the  derisee  without  Issue  at 
anytime  after  the  death  of  the  testator  and 
'ore  end  of  the  IS-year  period  of  joint 
erahip. 

The  question  tben  arises:  What  interest 
does  the  husband  take  In  lands  of  the 
deceased  wife  to  which  she  had  only  a 
defeasible  fee?  A  defeasible  fee  is  created 
when  the  devise  Is  to  one  with  a  proviso 
that  it  shall  be  defeated  on  the  happening 
of  a  named  contingency,  as  where  the  de- 
use  Is  to  A.,  and  If  he  should  die  without 
Issue  then  to  B.  In  sucfa  case  A.  takes  a 
fe^snbject  to  be  defeated  on  bis  death  with- 
outVssue.  The  devise  to  B.  will  never  take 
effeA  if  A.  die  leaving  issue,  for  the  estate 
becot^  absolute  In  A.  and  his  heirs;  his 
issue  asking  by  descent  from  A.,  and  not 
under  toe  will.  Ramsey  v.  Wilis,  86  Ky. 
492,  8  S.  ^  900,  9  Ky.  Law  Rep.  76. 

By  secti^  2132,  Ky.  Statutes,  the  sur- 
viving husbafad  or  wife  has  an  estate  for 
life  In  one-tUrd  of  the  rtel  estate  of  the 
deceased  spous^  In  the  case  of  Bice  t. 
Rice,  133  Ky.  406,  118  S.  W.  270,  we 
that  the  wife  waV  oitlUed  to  dower  In  the 
land  to  whldi  heV  deceased  husband  had 
only  a  defeasible  feiL  This  rule  bas  been 
recognized  by  this  co^rt  In  a  line  of  cases 
ext«idlng  back  to  1852Sm  evidenced  by  the 
fallowing  o^ntons:  Noiwnit  v.  Wta^n  12 
B.  Hon.  65;  Fry  T.  8cott,\l  8.  W.  426,  lO 
Ky.  Law  Rep.  1013;  Webb  v.  baptist  Churcb, 
90  Ky.  U7,  lA  S.  W.  862,  U  &  Law  Rept 


In  every  case  where  the  tausbttod  or  wlfie 
dies  seiaed  <tf  sndi  an  estate  In  land  that  tfie 
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Issoe  of  tbe  body  of  tbe  iurvivlng  Bponae 
would  Inherit  from  its  deceased  parent,  if 
a  wU«^  Ae  will  talte  dower,  and  if  a  hus- 
band, enrtesr.  ander  our  atatnte  (secticm 
2182),  even  though  a  failure  of  Issae  In  fact 
defeats  tbe  fee.  Rice  t.  Rice,  sapra;  Landers 
T.  Landers,  161  Kj.  214. 151  &  W.  386,  Ann. 
Gas.  laiSA,  223;  Veegaam  Fwgnson,  163 
Ky,  744,  166  S.  W.  418;  Duncan  t.  Doncan* 
ISO  Ky.  826,  ISO  S.  W.  960. 

[J] 'We  must  hold  in  accordance  with  the 
forgoing  mle  ■diat  atq>ellant,  Oooper,.  an 
tbe  anrviiing  hnsband  of  a  deceased  bene- 
ficiary of  Uie  Relke  will.  Is  entitled  to  cartesy 
In  Om  lands  wtal(^  were  devised  to  her  1^ 
the  Relke  will,  and  In  which  she  had  at 
the  time  of  her  death  a  deCeastble  fee. 

As  be  l>  entitled  to  tbe  nse  of  we-thlrd 
of  the  real  estate  to  which  tfrs.  Cooper  in 
her  lifetime  held  a  defeasible  fee,  he  wUl 
take  one-third  of  the  net  r^its  and  inroflta 
arMng  from  sncb  (me-flftli  ot  the  Reike 
estate  and  will  account  to  tbe  estate  for 
all  other  Income  from  saCh  property. 

Judgment  reva-sed  for  proceedings  con- 
sistent herewith. 


MoGINNIS  V.  COMMONWEALTH. 

(Gonrt  of  Appesla  of  Eentaeky.  Oct.  4, 1921.) 

Crlnlnal  law  «=>I088(I7>— Affldavlfs  aooom- 
pasylsQ  record  on  appeal,  but  sot  autbentlcat- 
•d,  eaasot  bs  oonsldered. 
On  appeal  from  a  conviction  (or  Tiolatinc 
the  prohibition  laws,  affidavits  accompanyiDg 
the  record,  relating  to  alleged  anfair  treatmeat 
of  appellant  by  tbe  commonwealth'i  attorney, 
not  identlfiecl  or  aatheotlcated  by  the  orders  of 
the  trial  eoart  or  by  bin  of  ezceptiona,  cannot 
be  considered. 

Appeal  from  Glrenlt  Ooort,  Boyfl  Ooonty. 

Claude  UcGlnnls  was  conTicted  onder  two 
lndlctm«its  ft»r  violating  the  Prohibltlpn 
Law,  and  be  appeals.  Affirmed. 

J.  M.  York,  of  Catlettsbarg,  for  appellant 
Chas.  I.  Dawson,  of  Frankfort,  and  Thos. 
B.  McGregor,  Asst.  Atty.,  for  the  Common- 
wealth. 

SAMPSON,  J.  This  appeal  presents  two 
Judg^nents  against  Claude  McGinnis,  each 
Imposing  a  One  and  a  term  in  Jail.  One  of 
the  indictments  charges  him  with  operating 
a  moonshine  still,  and  on  this  he  was  fined 
$500,  and  sentenced  to  a  term  of  90  days 
in  the  county  Jail;  the  other  Indictment 
charges  him  with  unlawfully  traDsportlng 
Intoxicating  liquor,  on  which  he  was  fined 
$300  and  sentenced  to  60  days  In  the  county 
jail.   He  appeals. 

McGlunls  admits  that  he  Is  guilty  of  both 
offenses  as  well  as  many  other  violations  of 


the  Prohibition  Laws  (Laws  1920,  c.  81),  but 
he  says  that  he  was  treated  unfairly  by  tbe 
commonwealth's  attorney  with  reference  to 
an  allied  agreement  made  between  them* 
whereby  appellant,  McGlnnla,  was  to  make  a 
full  c<mfessIon  of  all  his  wrongdirfng  In  con- 
nection with  tbe  mannfftctnre  and  sale  ot 
whisky,  fbr  which  the  attorney  tm  the  com- 
monwealth agreed  to  recommend  to  the  trial 
court  the  Imposition  of  a  fine  of  $50  and 
10  days  In  jaU,  ba,  one  case,  and  file  all  other 
Indictments  against  amteUant  away,  poidlng 
appellant's  good  b^vlor. 

Appelant,  McOlnnla,  resided  abont  14 
miles  tram  the  oourthonae  at  Gatlettsburg:. 
His  aMSB  were  set  for  a  day  certain,  anA  he 
was  <m  bond  to  appear  and  answer.  On  fiie 
day  set  for  trial  of  tbe  cases  against  him, 
McGlnnls  says  be  started  from  his  home  In 
his  automoUle  fi»  Catlettsburg  to  be  present 
at  tbe  trials,  but  his  car  broke  down,  causing 
delay,  whidi  made  him  too  late  tor  the 
trials.  At  any  rate  tbe  cases  wwe  tried  be- 
fore a|q;>eUant  arrived  at  court  It  appears, 
however,  that  bis  bondsman  delivered  him  to 
the  Jailer  some  time  In  tbe  afternoon  ot  the 
day  of  his  conviction.  Tbe  attorney  for  the 
commonwealth  says  he  did  have  a  proposal 
from  appellant,  McOlnnls,  wher^  McGln- 
nls  tiered  to  make  a  full  confession  of  vio- 
lations of  tbe  dry  laws,  and  to  ddlver  bis 
still  and  apparatus  tor  the  manufacture  ot 
liquor  to  the  dierlff,  and  to  become  a  wit- 
ness for  the  commimwealth  against  others 
Illegally  engaged  In  the  whisky  business,  and 
especially  his  CMkfederates,  but  tbe  attorney 
says,  in  an  affidavit  ffled  and  made  part  of. 
the  record,  that  McGlnnls  failed  to  keep  bis 
agreement  and  did  not  deliver  his  still  nor 
testify  before  tbe  grand  Jury  about  other 
violations  of  the  law  ot  which  McGlnnls 
knew. 

Accompanying  tbe  record  are  three  or  four 
affidavits  of  appellant  McOlnuls,  setting 
forth  his  allied  wrongdoing  and  agreement 
with  the  commoDweaitb  attorney  In  support 
of  bis  motion  for  new  trial,  but  there  Is  no 
order  of  the  court  showing  that  said  affida- 
vits were  filed  In  the  court  below,  nor  made 
a  part  of  the  record  in  any  way.  Neither 
Is  there  any  indorsement  on  the  affidavits 
showing  them  to  have  been  filed  before  the 
clerk  or  any  one.  There  is  no  bill  of  excep- 
tions. Under  this  state  of  the  record  we  are 
not  at  liberty  to  consider  the  affidavits  of 
appellant,  the  only  record  ottered  In  support 
of  his  motion  for  new  trial  In  tbe  lower 
court  if  it  was  offered.  We  cannot  consldw 
documents  which  accompany  a  record  and 
which  are  not  identified  and  autiientlcated 
by  the  orders  of  tbe  trial  court  or  bill  of  ex- 
cei>tlons.  With  these  supposed  affidavits 
stricken  from  the  record  there  is  nothing  for 
the  court  to  consider,  except  the  motion  and 
grounds  filed  In  the  lower  court  for  new 
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trial  That  motion  betng  whoUy  mumpport* 
6d,  the  trial  court  properly  refased  appellant 
a  new  trial  In  mdh  ctM,  and  there  Is  no  rea- 
son shown  why  QUa  judgment  thoold  not  be 
affirmed. 
Judgmmt  affirmed. 


CITY  OF  NEWPORT  V.  PRANKEL  et  al. 

(Court  of  Appeals  of  Kentucky.   Oct  4» 
1921.) 

1.  LloeasM  «=»7(4)— OeoupatlSDa  nay  bs  elaa- 
sHIed  and  tubdaMMMi  If  raasoaaMe  feasto  for 

dlstlaotloB  exists. 
In  the  imposition  of  lleenoe  taxes,  occupa- 
tions may  be  classified,  and  each  particular 
class  may  be  divided  into  subclasses,  where 
there  is  a  reasonsble  basis  for  the  distiQction. 
and  to  thte  end  the  tax  may  be  graded  accord- 
ing to  the  Tolume  of  business  or  according  to 
fees  charged. 

2.  Licenses  «=»7  (4)— Moving  ploture  show  II- 
ooDse  tax  held  discriminatory. 

A  dty  ordinance  imposing  on  a  moving  pic- 
tore  theater  charging  an  admissioQ  fee  of  15 
cents  a  license  tax  of  ^50,  and  on  a  theater 
diari^iV  20  centa  a  tax  of  more  than  $5^000, 
held  not  based  on  a  sound  diatlnctlMi  and  uit> 
justly  discriminatory. 

Appeal  from  Circuit  Ooart,  Campbell 
Comity. 

Action  b7  I.  FnmM  and  others  against 
tlie  City  of  Newport  Frmn  judgment  for 
■plaintiffs,  defendant  aKieals.  Affirmed. 

Brait  Spence,  of  Newport,  for  appellant. 

Wm.  A.  Bnrkamp,  of  Newxwrt,  and  Pogue, 
Ht^elmw  &  FogaOi,  of  Cincinnati,  Obio,  for 
appdlees. 

OLAT,  3.  The  city  of  Newport  appeals 
from  a  judgment  declaring  liiTalid  that  por- 
tion of  its  llcenso  ordinance  Impoedng  an  oc- 
cupational tax  on  moving  picture  theaters 
charging  an  admission  fee  of  more  than  16 
cents,  and  having  a  seating  capacity  oC  not 
less,  than  7S0  nor  more  than  1,500. 

The  particular  provision  involved  Is  sub- 
section 120b  of  Bectl<Hi  9,  whldi  la  as  follows : 

"Where  the  seating  capacity  exceeds  700  and 
does  not  exceed  1,500: 

"If  an  admissioD  fee  of  not  more  than  10 
cents  is  charged,  $300.00. 

"If  an  admission  tee  of  more  than  10  cents 
■nd  not  more  than  15  cents  ie  charged,  $450.00. 

"If  an  admission  fee  exceeding  15  cents  is 
charged,  $16.00  for  each  day  mi  which  said  ad- 
mission is  chafed,  in  addition  to  yearly  license 
provided  for  herein." 

The  action  to  test  the  validity  of  this  pro- 
vision was  brought  by  I.  Frankel  and  otheis, 
doing  business  under  the  style  of  "The 
Temple  Theater."    Tbe  seattcg  capacity  of 


the  tlieater  is  900,  and  In  view  of  Ute  ftdvanes 
in  the  rental  of  films  and  tlie  increased  cost 
of  labor,  etc.,  it  pnq^oses  to  Aarge  an  afl- 
misslon  fee  of  20  cents.  Tbe  theory  that  tbe 
tax  is  ccmflscatory  has  not  bea  developed. 
The  sole  groond  of  attadc  la  Oiat  It  U  dia- 
criminatory. 

[1,  2]  It  la  tbe  rule  in  thbi  state  tbat  In  the 
impoeitlon  at  license  taxes,  occniMtions  may 
be  classified,  and  that  each  particular  das» 
may  be  divided  Into  subclasses,  where  there 
la  a  reasonable  basis  for  the  diatlnctlou.  To 
this  end  a  Uoenae  tax  may  be  graded  accord- 
ing to  the  volume  of  business  done,  or,  as 
here,  according  to  the  amount  of  admission 
fee  charged.  Hager  v.  Walker,  128  Ky.  1, 
107  S.  W.  254,  16  L.  R.  A.  (N.  S.)  196,  12» 
Am.  St  Rep.  238;  Fiscal  Court  Owen  County 
V.  F.  &  A.  Cox  Co.,  132  Ky.  738,  117  S.  W. 
296,  21  L.  B.  A.  (N.  S.)  83.  Under  the  ordi- 
nance in  question,  a  theater  cfaai^^ing  IS 
cents  pays  a  license  fee  of  $460^  irtiile  a 
theater  charging  20  cmta  pays  more  than 
$5,000.  It  will  thus  be  seen  that  the  Increase 
in  tbe  admission  fee  is  3S%  per  out,  while 
the  Increase  in  the  license  fee  Is  more  than 
1,000  per  cemt  Manifestly  there  la  no  sound 
basis  for  this  dlstlncthm,  and  It  requires  no 
argument  to  show  that  the  ordinance  un- 
justly discriminates  against  a  Uieater  charg- 
ing an  admission  fee  of  20  cents,  ^lat  b^n^ 
true,  the  provision  in  dtiestlon  Is  invalid,  and 
the  lower  court  did  not  err  in  so  holding. 

Judgment  affirmed. 


JOHNSON  v>  MITCHELL  at  aL 

(Court  of  Appeals  of  Kentucky.  Oct  7, 1921.) 

1.  Brokers  «s»19— Rals  that  rotation  of  pria- 
eipal  and  aoent  Is  one  of  extreme  oonMeaos, 
requiring  utmost  good  faith,  applias  to  broker 
selling  proper^. 

The  relation  of  principal  and  agent  is  one 
of  extreme  confidence,  and  requires  of  the 
latter  tbe  exerdaa  of  the  utmost  good  faith, 
and  this  antUes  with  all  its  vigor  to  a  broker 
who  has  in  his  possession  or  eontnd  prop- 
erty of  his  principal  for  sale. 

2.  Brokers  <8=>3I— Must  disclose  all  faots  to 
prlnolpal. 

A  broker  may  not  deal  with  the  subject- 
matter  of  tbe  agency  for  his  own  advantage 
without  fnlly  disclosing  to  his  principal  all  the 
facta  within  his  knowledge,  and  If  he  does  so 
without  such  disclosure  and  realizes  a  profit  to 
himself  individually,  he  may  be  made  to  ac- 
count to  hia  s»rlncipal  therefor, 

3.  Brokers  ^31— Must  aoeosnt  to  prln<dpal 
on  buying  listed  land  for  immediate  ressle 
at  an  advsnoed  price  without  dlsdoslno  facts. 

Where  real  estate  agent,  after  obtaining 
one  willing  to  purchase  land,  purchased  Hat- 
ed land  from  the  owner  without  disclosing 
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th«  fKts  to  klip,  ud  mU  It  to  the  prosp«ettT« 
parchawr  at  an  advanced  price,  he  could  be 
made  to  account  by  the  owner  for  the  difference 
between  the  price  paid  by  the  pnrchaser  and 
that  paid  by  the  acent,  l«aa  oommisdone. 

Airpeal  from  drcnlt  Conrt,  Pulaski 
Comity. 

Action  by  B.  O.  Mitchell  and  others 
against  B.  h.  Johnmn.  Jnd^ent  for  plato- 
tlffa,  and  defOndant  appeals.  Afflrmed. 

Kennedy  &  Hays,  of  Somerset,  fOr  appeH- 
lant. 

B.  T.  Wesley,  of  Somerset,  ftor  appeUeea. 

THQMAS,  3.  The  appellees  and  idaintUTs 
below,  B.  O.  Mitchell  and  others,  owned  a 
farm  containing  about  100  acres,  located 
near  the  city  of  Somerset,  In  Pulaski  county. 
The  appellant  and  defendant  below,  R.  L. 
Johnson,  was  a  real  estate  broker,  and. 
bought  and  sold  land  for  others.  Some  time 
In  the  autumn  of  1917  plaintiffs  listed  their 
farm  with  defendant  for  sale,  which  was 
done  by  oral  contract,  and  there  was  no  lim- 
itation of  time  within  which  he  might  sell  it 
On  November  21,  1917,  and  while  the  land 
waa  yet  in  his  hands  for  sale,  he  agreed  to 
purchase  it  from  plaintilTs  for  the  sum  of 
$7,000.  and  three  days  thereafter  they  ex- 
•cuted  to  him  a  deed.  Within  less  than  a 
year  plaintiffs  filed  this  action  against  de- 
f^dant,  seeking  to  recover  Judgment  against 
him  for  the  sum  of  $1,050,  upon  the  ground 
that  at  the  time  he  purchased  the  land  from 
them  he,  while  he  was  acting  as  their  agent, 
bad  been  offered  for  It  the  sum  of  $8,500, 
wbldi  <^er  was  made  by  Mrs.  Alta  C  John- 
sou,  who  was  not  related  to  defendant,  and 
that  shortly  after  he  received  his  deed  from 
I^lntiffs  he  sold  the  land  to  her  for  the  sum 
of  $9,000 ;  that  be  was  to  receive  B  per  cent 
commission  for  making  the  sale,  which 
amounted  to  $450,  leaving  a  net  sum  realized 
of  $8,660,  Qie  difference  between  which  sum 
and  that  paid  plaintiffs  by  defendant  for  the 
farm  waa  ^jOBO,  the  amount  sought  to  be 
reeovered. 

It  was  alleged  that  defendant  had  prac- 
ticed a  fraud  upon  plaintiffs  by  taking  ad- 
vantage of  the  information  he  received  be- 
cause of  the  confidential  relation  of  princi- 
pal and  agent,  and  had  conceaied  from  them 
the  fact  that  he  bad  been  offered  $8,600  for 
the  land,  or  that  he  had  a  prospective  pur- 
chaser tor  It  in  tbe  person  of  Mrs.  Johnsm, 
or  any  one  else.  It  was  further  alleged  that 
under  the  agreement  between  plaintiffs  and 
def^dant  they  were  to  receive  for  the  farm 
no  less  than  $8,000  net,  he  to  receive  his 
agreed  commission,  provided  it  did  not  re- 
duce the  net  sum  below  $8,000.  The  answer 
admitted  the  agency,  but  denied  some  of  its 
alleged  terms,  and  denied  the  allied  fraud, 
or  that  be  had  received  any  attCT  for  the 
land  before  he  purchased  It. 

Tbe  action  was  brought  in  equity,  ^nd  was 
tried  by  the  conrt  as  such,  there  being  no  mo- 
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tlon  made  to  tranafiw  ft  to  Oie  ordinary  dodb' 
et  Upon  snbrnlflslon  the  court  rendered 
Judgment  In  fkvor  of  plalntUb  fOr  tbe  aum 
of  $706,  to  revme  wUcb  defendant  prose- 
cutes this  appeaL 

[1,1]  Ttuit  tbe  relatfmi  of  principal  and 
agent  la  one  of  extreme  eonfldence,  and  re- 
quires of  the  latter  tbe  orardBe  of  the  nt< 
most  good  faith,  la  a  doctrine  univwaally  ad> 
mitted  and  enforced,  and  it  applies  with  all 
of  Its  vigor  to  a  broker  who  haa  in  bis  pos> 
sentfmi  or  control  property  of  his  principal 
for  Bide.  9  Corpos  Juris,  636;  4  B.  G.  U  276, 
277;  Sutton  ft  Cummins  v.  Kiel  Cheese  ft 
Butter  Co.,  166  Ey.  406, 160  S.  W.  950;  Spots- 
wood  ft  Son  V.  Hstes.  166  Ky.  743.  178  S.  W. 
1062.  Within  this  mle,  as  wUl  be  seen  from 
the  authorities  referred  to,  the  brokw  may 
not  deal  with  the  subject-matter  of  the 
agency  for  his  own  advantage  without  folly 
dlsdosfaig  to  his  prlnctpat  all  of  tbe  fticts 
within  his  knowledge,  and  If  be  does  so  with- 
out snch  disclosure  and  realises  a  profit  to 
himself  individually,  he  may  be  made  to  ac- 
count to  his  prindpal  therefor.  The  latter 
rale  ia  thus  stated  in  Corpus  Juris,  referred 
to  on  page  687: 

'Unless  the  principal  Is  fnlly  advised  of  the 
facts,  a  broker  Is  not  permitted  to  deal  with 
the  subject-matter  of  bis  agency  for  Ms  own 
advantage,  bat  most  give  tbe  principal  the 
benefit  of  any  profit  wU<A  he  make  in 
the  transaetioa.'* 

And  In  B.  Ob  Ifc,  referred  to,  a  portion  of 
tiie  text  says: 

"In  the  estimation  of  the  law  the  duties  of 
buyer  and  seller  are  so  incompatible  that  a 
broker  cannot  disdiatge  them  both;  and  It  baa 
therefore  placed  its  ban  upon  a  broker  either 
parchaidng  from  or  selling  to  his  prindpal, 
unless  tbe  latter,  with  full  knowledge  of  all 
the  facts  and  circnmstances,  acquiesces  In 
such  a  course;  and  even  then  the  broker's  ao- 
tions  throughout  mast  be  characterized  by  the 
utmost  good  faith,  and  in  the  event  of  any 
litigation  between  him  and  bis  employer  the 
burden  is  upon  him  to  prove  both  tin  permis- 
sion and  the  exemplary  manner  In  which  he 
avaOed  himself  of  it** 

Eadb  excerpt  Is  supported  by  numerous 
cases  cited  in  tbe  notes,  and  we  take  It  that 
there  is  no  authoritative  utterance  to  tbe 
contrary. 

[}]  If  thai,  the  testimony  heard  upon  the 
trial  is  suffl<4ent  .to  support  tbe  finding  of 
the  court  as  to  the  facts,  there  can  be  no 
doubt  of  the  propriety  of  tbe  Judgment  De- 
fendant admits  the  ^ency,  and  admits  offer- 
ing the  land  to  Mrs.  Johnson  on  the  very  day 
he  obtained  his  deed,  for  tbe  price  of  ^,000. 
He  furthermore  admits  that  prior  to  his  pur- 
chase she  had  inqiected  the  land  with  a  view 
of  purchasing  it  and  that  he  then  <^ered  it 
to  her  for  the  sum  of  $10,000,  but  said  to  her 
that  It  might  be  bought  for  less  than  that  sum. 
She  says  that  at  that  time  she  agreed  to  pay 
for  It  tbe  sum  of  $8,500,  and  that  sbe  after^ 
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wards,  and  before  defendant  made  Us  pur- 
chase from  plaintiffs,  wrote  him  a  letter  In 
which  she  made  the  same  offer,  but  he  testi- 
fied that  he  did  not  receive  It.  Be  told  hla 
partner,  a  Mr.  Gulnn,  to  whom  be  delivered  a 
horse  in  payment  of  his  part  of  the  commls- 
•ions,  that  he  believed  Mrs.  Johnson  would 
parchase  the  place,  and,  when  asked  If  she 
made  to  him  any  offer  by  letter  to  purchase 
the  land,  he  answered,  "No  permanent  prop- 
oattion.**  There  are  other  fads  and  dream- 
stances  In  the  case  pointing  strongly  to  the 
conclQSlon  that  defendant  purdiased  the 
farm  with  a  view  of  reselUng  It  to  Mrs.  John- 
son, and  after  be  bad  convinced  himself 
that  she  would  pay  a  considerably  advanced 
price  above  what  he  paid  tm  it,  and  that  he 
did  not  impart  any  of  tHat  information  to 
dther  of  the  plaintiffs.  At  any  rate,  the  tes- 
timony is  abUttdanUy  snflicleBt  to  support 
fb»  finding  of  the  chancellor  to  that  effect; 
and  bence  the  case  is  brought  directly  with- 
in tbe  doctrine  above  announced,  and  thfl 
court  did  not  err  in  mining  judgment  In 
flivor  of  pTalntilfs. 

But  it  Is  inidsted  that  the  amount  lecovei^ 
ed  is  ealrulated  upon  an  erroneous  tnsls,  and 
Is  excessive,  and  for  that  reason  the  judff 
ment  fhoald  be  reversed.  We  are  unable  to 
agree  with  this  contention.  SHght  thouaam 
dollars  of  tbe  agreed  consideration  to  be  paid 
by  Mrs.  Johnson  for  the  land  wan  In  deferred 
paymmts.  to  be  evidenced  by  notes,  but  be- 
fore tbe  sale  to  her  was  consummated  by 
the  exeiratlan  of  a  deed  there  was  a  disagree- 
ment betwem  her  and  the  deftaidant  as  tt 
whether  tbe  deferred  payments  should  bear 
interest  from  date,  or  only  after  their  matu- 
rity. That  dl5iafnvement  was  compromised 
dividing  equally  the  interest  on  the  defer- 
red payments  from  their  date  till  their  ma- 
turl^.  The  total  interest,  as  thus  calculat- 
ed. WMM  $720,  one-half  of  wUdi  was  $360. 
which,  deducted  from  the  total  consideration 
of  $9,000.  left  $8,640  as  the  net  sum  that  de- 
fendant received  tor  the  land.  Five  per 
cent,  commlsston  on  that  sum  was  $432,  leav- 
ing the  net  amount  which  plaintiffs  should 
have  received  of  $8,208,  and  bdng  $708  more 
than  they  did  receive  from  defendant  Tbe 
latter  fiRures'represented  his  profits  In  tbe 
sale  to  bis  vendee,  and  the  amount  which 
plaintiffs  were  entitled  to  recover. 

There  being  no  error  in  tbe  Judgment,  it 
is  accordingly  affirmed. 


WILLIAMS  et  al.  v.  DAVIS  et  al. 

(Coart  of  Appeals  of  Kaitucky.  Oct  7, 
1921.) 

I.  Wllh  ^52(1)  —  CoRtastasts  have  bnnlea 
of  showing  want  of  testamentary  capacity. 
The  harden  of  showing  want  of  testamen- 
tary capacity  Is  npon  the  contestants. 


2.  Wilis  4»ft-*T«stat»r  May  Aspote  sf  prsp- 
srty  la  aoeordaaoo  witb  own  wMiss. 

A  person  of  sonnd  snd  dlspoBlng  racmory 
may  transmit  his  property  by  last  will  and  tes- 
tament in  accordance  witii  Ms  own  wishes. 

3.  Wills  «s»47— Msra  age  aH  phyttetl  !■- 
flrmltie*  IsftufllotaBt  ts  destroy  tostaMWitary 

capacity. 

Mere  ags  and  physical  Infirmities  are  not 
mough  to  destroy  testamentary  capacity. 

4^  Wills  «»55(7)  —  Evldeoce  held  to  prov* 
mental  oapadty  of  84  year  old  testator  mi- 
dieted  to  morphine  babtt. 

Evidence  held  to  support  finding  that  84 
year  old  testator  afflicted  with  Bright's  dis- 
ease and  serious  bladder  trouble  and  addicted 
to  the  habit  of  taking  morphine  tablets  to  re- 
lieve saffering  had  mental  capacity  at  dme  itt 
execution  of  wUL 

5.  Wills  «S3400-Great  weight  glvaa  vardlot  o: 
jvry  or  finding  ef  trial  Jndge  la  win  eontest. 

In  a  will  contest  great  weight  should  be 
given  to  the  verdict  <^  a  jury  or  finding  ni 
court  sitting  as  a  jury. 

«.  Wins  «940fr-nAd«lsslOR  Of  tsetlmoay  by 
ooatsstsos  la  will  osatsst  as  to  taststor'a 
mental  oopsolty  held  harmless. 
In  win  eontest  on  the  ground  of  mental  in- 
capsidty,  the  admission  of  testlmooy  by  con- 
testeei  as  to  mental  capacity  of  testator,  If 
error,  was  not  ground  for  reversal,  where  such 
tentimon;  could  not  have  bad  any  cootrolling' 
effect  npon  the  judgment  and  there  was  ample 
proof  aside  tbere&om  to  sustain  the  judgment 
for  eontestees. 

Appeal   from  Circuit   Court  Hopkins 
County. 

Suit  by  Maiy  Elisabeth  WiHlams  and  hus- 
band against  L.  M.  Davis  and  others  to  ccm- 
test  will  of  Thomas  C.  Davis,  deceased.  The 
win  sustained,  and  contestants  app^  Af- 

llrmed. 

Laffoon  &  WaddiU.  of  Madlaonvnia,  for 

appeUants. 

Cos  ft  Grayot,  of  MadlsonvlUe,  tor  ap- 
p^ees. 

QUIN,  J.  Thomas  C.  Davla  died  testate 
In  March,  1018.  By  his  wUl  dated  June  18, 
1917,  he  devised  his  property  to  equal  parte 
to  hla  four  children,  except  that  the  devise 
to  his  daughter  Mary  Elizabeth  was  for  Ufe 
and  In  the  event  of  her  death  before  that  of 
her  husband  tt  was  provided  that  her  share 
of  the  estate  should  go  to  the  other  three 
children  but  if  her  husband's  death  preced- 
ed hers  then  her  title  to  this  one-fourth  of 
the  property  became  absolute  and  In  fee. 

Complaining  of  this  limltatltm  upon  the 
estate  devised  to  her,  Mary  Elizabeth  WU- 
Uams  and  her  husband  filed  this  suit  to 
contest  the  will  aforesaid.  The  main  ground 
of  contest  la  mental  incapacity  due,  as  al- 
leged, to  the  excensive  one  of  morpnlne  by 
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test&tor.  Tberft  Is  no  evldoics  of  any  un- 
dne  tnflnesice;' 

Testator  was  84  years  of  age  at  tiie  time 
the  wUl  was  written.  He  bad  been  afflicted 
with  Brlght's  disease  and  a  serious  Uadder 
trouble  for  about  12  years.  During  the  last 
2  or  S  yeare  of  his  Ufe  he  was  In  the  haMt 
of  taking  morphine  tablets  to  reUere  his 
suffnlng.  Some  days  he  took  from  aab  to 
three  tablets. 

The  case  was  snbmltted  to  the  court  be- 
low without  the  intervention  of  a  Jury,  the 
will  was  sustained^  and  this  appeal  f<^wed. 

The  sabstanoe  of  the  testimony  adduced 
on  b^alf  of  contestants  is  iUnatrated  by 
that  of  Mz&  'WlUlaau,  who  testlfled  that 
her  father  was  old  and  feeble  In  mind  and 
body;  A  victim  of  tbe  morphtae  haUt;  he 
took  two  tablets  the  day  the  wlU  was  viit- 
ten.  He  always  told  her  he  was  gc^g  to 
treat  the  children  alike,  and  the  day  after 
the  wUI  was  written  he  ssld  he  had  made 
a  wUl  disposing  of  his  land,  but  not  of  bis 
personalty.  Be  soflered  most  all  Ota  time 
from  his  aflmebts  and  was  deslnnu  of  get- 
ting bis  altalrB  )n  ordw.  His  memory  was 
bad,  and  frequently  whUe  in  convwBBtlon 
with  members  of  the  family  he  would  drop 
off  to  sleep.  He  was  dUldlsh.  Because  of 
his  physical  and  mental  conditl<m,  the  lafr 
ter  dne  to  the  use  ot  morphine^  she  did  not 
think  he  had  sufficient  mind  to  know  the 
character  and  nature  of  his  estate,  or  to 
know  who  were  the  natural  objects  of  bis 
bounty,  w  to  dlq>ose  of  his  estate  according 
to  a  fixed  purpose  of  bla  own.  Other  wit- 
nesses for  Gontestants  gave  testlmooy  to  the 
same  effect 

Witnesses  for  the  propounders  testified 
jost  to  the  oontraty.  It  was  admitted,  bow- 
erer,  that  testator  made  frequent  uas  of 
morphine;  some  say  he  was  childish  at 
times;  that  his  memory  was  not  as  good  as 
in  former  years;  and  that  he  would  drop 
off  to  sleep  at  times,  take  **c&t  naps,"  as  It 
wecfe,  im-  doubtless  to  the  effects  of  aoor- 
j/binB,  but  that  altogetho;  his  mind  was 
dtear;  and  in  tbetr  Judgment  be  had  snffi- 
dfiot  moatal  capacity  to  make  a  will. 

The  dlffemce  of  opinion  of  the  various 
witnesses  is  easily  accounted  t<a.  Probably 
some  of  them  had  equal  opportunities  of 
knowing  the  truth,  bub  they  saw  testator 
at  different  times  and  under  varying  cir- 
cumstances and  conditions.  Some  saw  him 
under  circumstances  that  convinced  them  he 
was  fuHy  capable  of  making  a  will;  others 
saw  bim  when  conditions  were  such  as  satis- 
fied them  he  was  not  so  qualified. 

£1,2]  After  lihe  due  execution  ot  a  will  Is 
proven  by  the  propounders  the  burden  of 
Showing  the  testator  lacked  testamentary 
capacity  is  upon  contestants.  A  person  of 
sound  mind  and  disposing  memory  may 
transmit  his  property  by  last  will  and  testa- 
mmt  In  accordance  vrlth  his  own  wishes, 
and  Jjirora  are  not  permitted  to  make  for 


bim  a  wlU  In  keying  ^th  Oielr  ideas  ot 
Justice  or  proprle^.  Manifestly  the  testa- 
tor In  disposing  ot  bis  estate  as  he  did.  act- 
ed  upon  his  own  Judgment  and  in  accordance 
with  a  fixed  purpose  long  befm^  formed  ot 
dividing  his  pn^erty  In  equal  parte  among 
bis  four  dilldren.  CEIils  be  did  as  nearly  as 
cotdd  have  been  done  In  view  of  bis  desln 
that  bis  son-in-law  Jaiftson  Wlllisms,  elionld 
not  Share  In  0»  dlstribntlon  of  bis  esteta 

Though  it  is  testlfled  that  testetor  and 
this  son-lh-Iaw  Were  on  good  terms  at  Qie 
time  of  the  former's  death,  It  is  also  shown 
tbati  bis  daught»  Mary  Bllzabetb  married 
against!  her  father's  wishes,  and  that  about 
ftmr  or  five  years  before  the  will  was  execut- 
ed testator  and  tUM  son-in-law,  ^miiams, 
had  a  disagreement  over  suns  coal  lands. 
Bitber  of  these  dreumstaneea  may  have  been 
of  Boffident  momeit  Is  the  mind  of  testatw 
to  have  caused  him  to  make  the  will  as  he 
did.  It  would  require  stronger  proof  than 
Is  disclosed  by  the  tettntl  before  us  to  show 
ttat  the  limitation  upon  tb«  share  of  Mrs. 
WUllams  was  doe  to  tb»  fact  that  testator's 
mind  was  so  unbalanced  as  to  destroy  bis 
testamentery  capacity.  Testator  experloiced 
no  difficulty  In  giving  to  the  attorney  who 
wrote  the  will  the  correct  and  full  names 
of  aU  bis  ebildrai,  and  to  tell  what  dlsposl- 
tton  he  wanted  to  make  of  bbr  proper^. 
Said  attorney  and  othem  testified  that  teste- 
tor was  in  ererj  rei^ect  capable  of  ™*iF»T>g 
an  intelligent  disposition  of  his  property. 
After  the  wiU  was  written  and  read  over 
to  testator  be  expressed  satisfaction  with 
the  draft,  and  said  It  was  In  flie  scact  trams 
he  desired. 

A  physician  who  had  known  testator  since 
the  former  was  a  boy,  and  who  attended  him 
in  his  last  illnesss,  while  admitting  that  tak- 
ing from  one  to  three  tablets  of  morphine 
daily  would  weaken  one's  mind,  says  that 
for  a  man  of  his  age,  and  considering  his 
suffering  and  disease^  he  bad  a  wonderfully 
good  mind. 

[3]  Mere  age  and  physical  infirmities  are 
not  enot^h  to  destroy  testamentary  capac- 
ity. Ths  is  well  lUustrated  in  Bigdon's  Will. 
6  J.  J.  Marsh.  444,  22  Am.  Dec.  ta,  wliereln 
It  is  8a,ld: 

*'It  is  true  that  she  was  about  85  years  old; 
and  that  all  her  facnltiea  were  perceptibly  de- 
cayed, and  her  memory,  especially,  very  much 
impaired.  Bat  her  mind  was  only  somewhat 
torpid,  not  unsound ;  the  occasional  langour 
and  absence,  and  even  apparent  imbecility,  of 
her  mind  were  only  the  natural  and  ordinary 
conseqnencca  of  her  old  age,  and  were,  in  kind 
and  degree,  only  such  as  may  be  expected  to 
mark  such  extreme  longevity  as  85  years. 
Only  benumbed  with  years,  her  mind  was  al- 
ways rational,  and,  when  it  acted,  was  eon- 
sistent  and  intelligent'* 

As  said  hi  Cecil's  Bx*rs  t.  Anbiar,  170  Ky. 
108^  185  8.  W.  837: 
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*Tb«  foniidDBSB  of  mind  required  in  the  ex- 
ecntion  of  a  will  doeB  not  neceEsaril;  reach  that 
strenyth  of  mind  which  will  enable  a  man  to 
fairly  contract  with  another  at  arm's  length 
or  traffic  In  property  and  manage  it  advan- 
tageously, bot  the  capadtr  required  to  render 
ft  man  mentally  competent  to  make  ft  nVl  exiete 
when  the  teatator  haa  w&l,  mind,  and  memory 
to  aoffldendy  understand  tiiat  b«  la  selecting 
the  person  or  persons  whom  be  wishes  to 
bare  his  property,  and  to  know  his  proper^ 
snd  the  natural  objects  of  his  boonty,  and  bis 
duty  to  them,  and  to  the  persons  npon  whom 
his  property  is  bestowed  by  the  testamentary 
paper  which  he  si^s,  and  to  make  such  dis- 
position in  accordaoce  with  a  then  settled  pur- 
pose of  his  own." 

[4]  That  testator's  mental  capacity  fully 
met  the  test  as  established  in  the  foregoing 
c^rtnlon  finds  abundant  support  in  the  evlr 

[S]  til  cases  like  this  great  weight  Is  and 
■bonld  always  be  glv^  to  the  verdict  of  a 
properly  Instructed  jury,  and  this  Is  true 
hen,  as  the  Judgment  of  tbe  court  (a  Jury 
liaving  been'  waived)  will  be  glvra  the  same 
effect  as  a  jury  verdict 

The  preponderance  of  the  evidence,  if 
anything,  favors  the  propounders.   Certainly  . 
the  evidence  on  behalf  of  contestants  la  not 
such  as  to  warrant  or  Justly  us  in  reversing 
a  judgment  sustaining  the  wiiL 

Id  the  following  cases  will  be  found  facts 
similar  to  those  presented  in  thia  record 
and  wbldi  support  the  conclusion  reached 
heorein:  Wise  v.  Foote,  81  Ky.  10;  Ohllders* 
Ex'r  T.  Cartwrlgbt,  etc.,  136  Ey.  498,  124 
S.  W.  802;  Campbell,  etc.,  t.  Adklns,  etc., 
160  Ky.  &13.  168  S.  W.  996;  Schrodt's  Ex'r, 
etc.,  V.  Sehrodt,  etc.,  181  Ky.  174.  203  a  W. 
1051 ;  Bailey,  Adm-r,  t.  Bailey,  184  Ky.  4DS, 
212  S,  W.  695. 

[I]  Counsel  complain  of  error  of  the  lower 
court)  In  permitting  a  husband  and  wife, 
both  contestees,  to  testify  in  behalf  of  the 
propounders,  but  the  testimony  objected  to 
could  not  have  had  any  controlling  effect 
upon  tbe  judgment;  besides,  thore  was  am- 
ple proof  aside  from  dds  evldaioe  to  nutaln 
tbe  Judgment 

TSm  Judgment  is  accordln^y  a*iirifHni, 


2.  CrlMlaal  law  «s>is  —  Statate  problbttliu 
traoaportfttfon  of  llqser  hold  s^t  so  ladaflalta 
fts  to  ooatravesa  Ualted  States  Cosstltattaft. 

Acts  1920,  &  81.  1  1,  maUng  it  unlawfid 
to  manufacture,  sell,  or  "transport"  Intoxicat- 
ing liquors  except  for  specified  purposes  enact- 
ed immediately  following  the  adoption  of  Const 
I  226a,  Md  not  so  indefinite  as  to  contravene 
Oonst  n.  8.  Amends;  5,  6^  in  so  far  aa  it  at* 
tempts  to  prohibit  til*  tiansportation  of  fn- 
toxieatlng  Uqiwr. 

3.  iatoxloatisg  liquors  «=»222— Isdlotmsst  hold 
demurrable  for  fallare  to  aegatlvt  sxoeptloas 
oontalasd  la  Mastlso  daass  of  statsta. 

Indictment  dinrging  defendant  with  unlaw 
fully  trenqMrtIng  intoxicating  liquors  fat  viola- 
tion of  Acts  1991^  c.  81«  I  1,  prohibiting  the 
tranq>ortation  of  intoxicating  liquor  except  f«r 
specified  purposes,  htld  demairable  for  fafhue 
to  negativa  the  exertions;  tbe  exeeptloBa  be- 
ing contained  in  the  "■noting  danse  of  the  stat- 
ute. 


DIALS  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.   Oct  7. 1921.) 

I.  Crlmlaal  law  «»I3— Statata  denouaotaf  acts 
set  a  orlna  at  oMimofl  law  aiast  ba  sufllfllent- 
ly  eertaia  as  to  what  Lailslatara  Intaniled  to 
prohibit. 

A  statute  denouncing  as  a  crime  acts  not 
constituting  a  crime  at  common  law  must  be 
sufficiently  certain  to  show  what  tbe  Legisla- 
ture intended  to  prohibit  and  puidah,  or  will  be 
void  for  uncertainty. 


4.  Iidlotmeat  aad  Mannatiea  «3»|  1 1  (3)~Raie 
as  to  Isdlctneat  ■•oatlvlao  OKoeptlMi  itateri. 

An  indictment  must  negative  excsptloit  if  it 
is  contained  in  tbe  sentence  or  puragrapb  of  the 
statute  that  creates  and  describes  the  offense, 
but,  if  it  is  contained  in  a  separate  section  of 
a  distinct  proviso  or  paragraph,  it  is  a  matter 
of  defense  for  the  accused,  and  the  Indictment 
need  not  charge  that  defendant  did  not  come 
within  the  exceptitm. 

5.  Criminal  law  «s>406(3)— Volustaiy  adnla- 
slon  by  tfefeadant  while  la  castody  adnlssl- 
Mo. 

Admissions  mads  by  defendant  while  In  cus- 
tody, made  voluntarily  and  without  threats  or 
promises,  and  not  obtained  by  paying  him  with 
qoestiona  or  other  wrongful  aMans,  kM  admls- 
iible  under  Antl-Sweating  Act 

Appeal  from  Ctrimlt  Ooort;  Lavrenoe 
County. 

A.  B.  Dlala  was  convicted  of  onlawfully 
transporting  Intoxicating  llquon,  and  Ita  ap- 
peals. Beversed  and  remanded. 

Clyde  L.  Miller  and  Fred  M.  VlBMn^  both 
of  Louisa,  for  appellant 

Chas.  L  Dawson.  Atty.  CIol,  and  John  IC 
Waugh,  of  Ashland,  for  the  Oommonweeltfa. 

CLARICE,  J.  Ai^IIaut  was  tried  and  con- 
victed under  Indictment,  charging  him  with 
unlawfully  transporting  Intoxicating  llqnor^ 
in  Lawrence  county,  Ky.,  which  la  In  viola- 
tion of  the  first  section  of  chapter  81  of  tile 
Acts  of  the  1920  Session  of  the  Kentucky 
Legislature.  For  reversal  be  Insists:  (1) 
That  the  law  under  which  he  was  convicted, 
in  so  far  as  It  attempts  to  prohibit  the  trans- 
portation of  intoxicating  liquor,  for  which 
only  he  was  tried,  la  so  Indefinite  aa  to  con- 
travene the  Fifth  an4  Sixth  Amendm^tft  of 
the  Conatitiitloii  of  tbe  United  States;  GO 
that  tbe  court  wred  In  orerrullng  bla  denfor- 
rer  to  the  Indictment;  and  ^  tliat  Ui»  9^ 
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dence  upon  wblch  be  was  conrlcted  was  a 
ccmfeasioii  obtained  from  blm  In  Tlolation  of 
tecdon  ie49b,  Kj.  Statutes,  known  as  Uie 
"Antt-Swaatlnff  Act,**  and  therefore  lneompe> 
tent 

[1,2]  1.  Section'  1  oC  chapter  81  of  tike 
19S0  Acts  proTldes: 

*^iat  it  shall  be  unlawful  to  manofactnre, 
sen,  barter,  sive  awVi  keep  for  sale,  or 
transport,  8p{ritnoQB,  -dnons,  malt  or  iatozicat' 
lag  IKrnorB  except  for  sacramentfd,  medldnal, 
scientific  or  mechanical  pnrposcs  in  the  com- 
BonweaUh  of  Kentucky." 

None  of  the  several  acts  made  unlawful  by 
(his  sBCtloa  was  *  crime  at  oommoa  law, 
and,  under  sucih  drcumstances,  a  statata 
msfcing  them  so  must  be  suflMontlr  certain 
to  show  what  the  Leglslatnre  Intoaded  to 
prohibit  and  punlsb,  otherwise  It  will  be  void 
for  uncertainty,  "but  reasonable  certainty  In 
Tlew  of  the  conditions  Is  all  that  is  required 
and  liberal  effect  Is  always  to  be  givoi  to  the 
l^slatire  Intent  when  posBlble,"  and  it  i« 
only  where  "the  Legldature  declares  an  of- 
fense in  words  of  no  determinate  slgniflca- 
tlon,  or  its  language  Is  so  general  and  Indet 
Inlte  that  It  may  embrace  not  Mily  acts  com- 
UMMily  recognized  as  reprehnislble,  but  also 
others  which  it  is  unreasonable  to  presume 
were  intended  to  be  made  criminal,"  that  the 
statute  will  be  detdared  void  for  uncertainty. 
16  C.  J.  67.  The  purpose  of  the  Legislature 
In  the  enactment  of  this  chapter,  as  Indicat- 
ed by  its  title  and  terms,  and  in  view  of  the 
fact  that  It  was  enacted  Immediately  after 
the  adoption  of  an  amendment  to  the  state 
Constitution,  now  section  226a  thereof,  pn>> 
hibltlng  the  manufacture,  sale,  or  transporta- 
tion of  intoxicating  liquors  in  the  common- 
wealth, except  for  certain  named  purptraes, 
was  to  provide  penalties  for  violations  of 
the  constitutional  amendment;  and  to  regu- 
late the  manufacture,  sale,  and  transporta- 
tion of  same  for  anch  excepted  purposes. 
That  this  act  was  not  hastily  enacted,  but  Is 
rather  the  culmination  of  the  most  intense 
and  widespread  public  agitation,  is  a  matter 
of  connmm  knowledge. 

Elzoep^  therefore,  as  permitted  by  the  terms 
of  the  ctmstitutlonal  amendment  and  this  act, 
it  seems  to  us  that  we  must  assume  the  L^s- 
latnre  meant,  as  it  has  stated  clearly,  that 
all  other  transportations  of  Intoxicating  liq- 
□ors  should  be  unlawful  and  any  presumption 
to  the  contrary  would  be  wholly  unwarranted. 
The  word  "transport,"  while  general,  Is  not 
indefinite,  but,  on  the  ccmtrary,  has  a  com- 
monly understood  "determinate  signification." 
That  the  Legislature  fully  realized  the  gener- 
al character  and  wide  scope  of  the  words 
'^nanufacture,  sale  and  transport"  is  attest- 
ed by  the  fact  such  limitations  were  placed 
thereon  as  the  Legislature  Intended  they 
Aould  have  by  sped^ing  the  de^red 
emptlons  therefrom.  Are  we  not  therefore 
under  such  drcumstances  bound  to  assume 


that  the  Legislature  meant  to  indnde  every 
possible  application  of  the  general  terms 
used  except  as  dearly  stated  or  necessarily 
implied  fitnn  what  is  stated?  We  think  so. 

It  Is  argued  that  it  cannot  be  presumed 
that  Legislature  by  section  1  of  the  act 
meant  to  prohibit  the  transportation  of  Uq- 
Qors  for  personal  use  even  though  the  lan- 
guage of  this  section  Is  broad  CTough  for  that 
purpose,  since  by  a  later  section  of  the  act 
possession  of  Uquns  for  such  use  Is  permit- 
ted. This,  however,  Is  bat  an  anpimoit  tm  the 
proper  construction  of  tilie  act  as  a  whole, 
and  is  entlr^  Inconslstant  witb  the  conten- 
tion the  act  Is  rvHA  tor  tmcertatu^  ftor  tlie 
reason  its  language  embraces  acts  whidi  It 
la  unreasonable  to  iwesume  were  Intoided  to 
be  made  criminal.  Anee  tlie  argument  is  bas- 
ed upcm  Om  fact  the  Legislature  has  dealt 
In  past  at  least  with  ttw  very  sublet  we 
are  asked  to  presume  it  would  not  have  In- 
tentionally induded.  We  are  of  the  t^lnlon 
the  act  is  not  void  for  uncertainty,  and  It  Is 
not  suggested  ttiat  it  Is  otherwise  Tlt^ttve 
of  the  SlfUi  or  Sixth  Amendments  to  the  teA- 
eral  Constitutitm.  The  only  case  dted  by 
appellant  in  support  of  his  contention,  IT.  S. 
V.  Cohen  Grpcery  Co.,  255  U.  S.  81,  41  Sup. 
Ct  298,  65  L.  Ed.  300,  is  not  in  point,  since 
there  is  no  analogy  whatever  lietween  this 
act  and  the  Lever  Act  of  Congress  by  that 
case  declared  to  be  void  for  uncertainty. 

[3,  4]  2.  The  objection  to  the  sufficiency  of 
the.  indictment  Is  much  more  serious,  since 
it  does  not  negative  the  exceptions  which 
are  contained  In  the  enacting  clause  of  the 
statute.  The  rule  thoroughly  established  In 
this  state  Is  thus  stated  In  Conrmonwealth  v, 
L.  A  N.  B.  K.  Co.,  140  Ky.  21,  180  S.  W.  798: 

"If  the  exception  is  contained  in  the  sentence 
or  paragraph  of  the  statute  that  creates  and  de- 
scribes the  oEFenae,  ttien  It  mast  be  negatived 
in  the  indictment;  but  if  the  exception  is  not 
found  in  the  sentence  or  paragraph  that  creates 
and  defines  tbc  i^ense,  but  is  contained  in  a 
separate  section  or  in  a  distinct  proviso  or  par- 
agraph, It  is  a  matter  of  defense  for  the  ac- 
cnsed,  and  It  is  not  necessary  that  the  indict- 
ment ihoold  diarge  that  he  did  not  come  with- 
in the  nception." 

See,  also.  Commonwealth  v.  Kenner,  11  B. 
Hon.  1;  Commonwealth  v.  McClanahan,  2 
Mete.  8;  Commonwealth  r.  Blerman,  18 
Bush,  845;  Commonwealth  v.  Hagan,  167  Ky. 
819,  181  S.  W.  184;  Grisson  v.  Common- 
wealth, 181  Ky.  189,  203  S.  W.  1075;  Gon»> 
monwealth  v.  L.  ft  N.  B.  B.  Co.,  186  Ky.  1, 
21fi  S.  W.  938. 

The  section  involved  here  contains  but  one 
paragrai^.  In  fact  but  one  s^tence,  whldt 
not  only  creates  and  defines  the  offense  but 
names  certain  exceptions  thereto.  It  la 
therefore  clear  that  the  court  erred  in  over- 
ruling the  demurrer  to  die  indictment 

[B]  8.  -This  court  in  construing  section 
ie49b  of  the  Statutes,  known  aa  tbe  Antt> 
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Sweating  Act,  unlfomilr  has  held  tiutt  vol- 
untary statements  of  persons  In  custody  may 
be  used  against  them.  Commonwe^th  v. 
McClanahan,  153  Ky.  412,  155  S.  W.  1131, 
Ann.  Cas.  1B15C,  132;  Wellington  v.  Com- 
Btfonwealth,  158  Ky.  161,  161  S.  W.  333 ;  Dor- 
sey  V.  Commonwealth,  158  Ky.  447,  165  S.  W. 
405;  Garrison  t.  Commonwealth,  169  Ky. 
188, 183  S.  W.  473 ;  Commonwealth  t.  Long. 
171  Ky.  132.  188  S.  W.  334.  It  was  shown 
here  tbat  appellant's  admissions,  made  while 
In  custody  and  introduced  against  him  on  the 
trial,  were  made  voluntarily  and  without 
threats  or  promises  and  not  by  plying  hint 
with  qaeetlona  or  other  wrongful  means  as 
denounced  by  the  statute,  and  we  are  the 
opinion  that  this  evidence  was  competent 

For  the  reasm  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  pro- 
oeedlpgB  not  Inconsistent  h^ewlth. 


WHITEHEAD  r.  COMMONWEALTH. 

(Ooort  of  Appeals  of  Kentucky.  Oct  4, 
1021.) 

f.  CriHinal  law  «S91O30(I).  1045,  1054— Ari- 
miMlbllity  of  svideaoe  oaaaot  be  reviewed  In 
■bseaos  of  ohJeoUeiii  nillM%  ud  oxcep- 
UOH  Mow. 

On  appeal  from  a  conviction  for  keeping 
ei^taous  liquors  for  sde*  admission  of  in- 

competeDt  evidence  cannot  be  considered 
where  defendant  made  no  objectioas,  and 
there  were  no  nilingB  nor  exceptions  to  the 
evidence  in  the  trial  court. 

2.  Istoxloatlag  llqsors  «=s>226— Evideooa  as  to 
aoquIiitliHi  Immaterial  li  proseoatloo  fOr 
keeping  for  sale. 

In  a  prosecatioo  for  keeping  spiritaous 
liquors  for  sale,  brought  under  Acts  1020,  c. 
81,  {  1,  evidence  as  to  the  manner  of  its  acqui- 
sition is  immaterial  unless  it  will  shed  light 
upon  the  intent  with  which  the  Uauor  was  ac- 
quired and  kept. 

3.  Criminal  law  4=»763,  764(13)— Instruction 
In  proseoution  for  keeping  for  sale  erroneous 
as  Invading  province  of  Jury. 

In  a  prosecution  for  keeping  spiritoous 
liquors  for  sale,  an  instruction  that  it  was 
witUn  the  power  of  the  jury  to  convict  upon 
the  drcnmataDces  In  evidence,  and  reminding 
them  that  they  were  not  confined  to  the  testi- 
mony of  accused  alone  In  determining  his  in- 
tent, held  erroneous  as  Invading  the  province 
of  the  jory. 

4.  latoxloatino  liquors  «=»239(7)— Failure  to 
lastniot  as  to  keeping  for  personal  use  er- 
ror la  proseeiitlon  for  keeping  for  sals. 

In  a  prosecution  for  keeping  spiritaons 
liquors  tor  sale,  where  defenduit  claimed  that 
the  liquor  found  in  his  possession  was  for  lus 
personal  ase  as  allowed  by  Laws  1920,  c.  81, 
I  8,  failure  to  instruct  as  to  such  defense  Jield 
reversible  error. 


Appeal  from  Circuit  Court,  Boyd  County. 

William  Whitehead  was  convicted  of  ke^ 
Ing  s^rtuous  liquors  for  sale,  and  he  appeals 
Revived  and  remanded. 

B.  S.  XMnkle.  of  OBtleCtid)iu>g,  for  ftppd- 
lant 

0.  I.  Etawam,  Atty.  G«n.,  and  TP.  B.  He* 
Gregor,  Awt  Atty.  Gm,  tor  the  CnnnKn- 
wealth. 

^BT,  OL  J.  niA  aweUant,  WllUam 
Wbltdtead,  Jolntty  with  his  brother,  Harry 
Whltdiead,  was  Indicted  for  the  oCTense  of 
keeling  for  sale  aplrltnons  liqnors,  other 
than  for  aacramentat,  medicinal,  adentiflci 
or  mechanical  |NUvose&  Tba  offense  la  de- 
noonced  by  the  {tfOTiakna  at  section  1«  c. 
81,  Session  Acts  of  the  1920  General  Assem- 
bly, and  the  sectUw  provides  as  ft^ows: 

"That  it  shall  be  unlawful  to  manufacture, 
sell,  barter,  give  awayt  or  keep  for  sale,  or 
transport,  spMtaooa,  viaons,  malt  or  intoxi- 
cating liquors  except  for  sacramentaJ,  medici- 
oal,  scientific  or  mechanical  purposes  In  the 
commonwealth  of  Kentucky." 

Hie  appellant,  upon  a  separate  trial,  was 
found  to  be  guilty  by  the  jury  of  the  offense 
charged  in  the  Indictment,  and  his  punish- 
ment fixed  at  a  fine  of  $300  and  costs,  and 
60  daytf  ImpTlsODment,  and  the  court  ad- 
Judged  accordingly,  and  from  the  Jvdgmant 
the  appellant  has  appealed. 

The  grounds  uixm  which  he  rellea  for  a  re- 
versal of  the  judgmoit  are:  (1>  Incompetent 
evidence  was  pMinitted  to  be  Introduced 
against  blm.  (2)  The  court  erred  to  his  prej- 
udice la  Instructing  the  Jury.  (3>  The  court 
erred  to  his  prejudice  In  falling  and  refuslne 
to  Instruct  ttie  Jory  ooncernlng  the  entire  law 
of  the  case. 

The  facts,  as  developed  by  the  evidence, 
were  that  the  app^ant  was  a  keeper  of  a 
place  at  which  he  sold  lunches,  near  beer, 
cigarettes,  dgars,  tobacco,  and  buttermilk  to 
his  customers.  He  lived  with  bis  family  In 
five  upstairs  rooms  over  a  separate  building 
from  that  in  whiqh  he  conducted  his  business. 
His  brother  Harry  and  Harry's  wife  either 
lived  in  the  same  house  which  a^^Uant  and 
his  family  occupied  or  were  visitors  at  hia 
dwelling,  and  occupied  one  of  the  Qve  rocmis. 
Harry  assisted  in  conducting  the  business  of 
sibilant  Upon  a  day  when  appellant  was 
absoit  upon  a  trip  to  Cincinnati,  one  Charles 
Lester  was  seen  to  get  down  from  a  train 
carrying  a  heavy  suit  case,  and  was  seen 
thereafter  near  the  stairway  which  led  up 
iuto  appellant's  dwelUng,  in  conversation 
with  Harry  Whitehead,  and  thereafter  he 
and  Hariy  asc^ded  Into  appellant's  dwell- 
ing, and  within  three  or  four  minutes  de- 
scended the  stairway  therefrom.  The  police 
procured  a  search  warrant  and  ascended  in- 
to appellant's  dwelling  and  made  a  search 
of  it  for  liqaors.   In  a  bediDom,  which  ap- 
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ptiOaat  daims  to  have  hem  tbe  one  oocnpted 
by  bfm,  underneatli  a  bed,  they  fonnd  two 
and  one-half  gallons  of  "moonslilne"  whisky 
In  several  el&Ba  Juga.  Harry  Whitehead 
testified  that  be  had  no  knowledge  of  or 
connection  with  the  whisky,  and  tbe  trans- 
action  which  took  plsce  between  him  and 
Lester  was  that  he  parchased  from  Lester 
about  two  gallcms  of  buttermilk,  to  he  sold 
in  appellant's  trade,  and,  the  container  In 
the  lunch  stand  being  full,  he  received  the 
buttermilk  In  his  brother's  dwelling  where 
a  portion  of  It  was  poured  Into  a  bucket, 
and  the  other  half  left  In  a  Jug,  which  he 
Erectly  took  and  sold  to  appellant's  custom- 
ers, and  that  the  bnttenoilk  was  carried  by 
Lester  In  the  suit  case  In  cortaln  glass  Jars. 
Appellant  deposed  that  tbe  whisky  which 
was  found  was  bis  property;  that  he  pur- 
chased it  some  time  theretofore  from  two 
"bootleggers"  and  k^t  it  in  bis  dwelling  for 
his  own  personal  consumption,  and  not  for 
sale ;  that  he  was  afflicted  with  a  heart  ail- 
ment for  wblcb  the  physician  had  advised 
the  use  of  splrtoous  liquors,  and  since  it  was 
taken  by  the  police  he  had  procured  a  pre- 
scription and  purchased  a  quantity  every  10 
days.  No  evidence  was  offered  to  the  ^ect 
that  appellant,  or  any  one  for  blm,  had  ever 
sold  or  offered  to  sell  any  of  the  liquor. 

[1,  2]  (a)  The  complaint  that  appellant  now 
makes  of  the  introduction  of  Incompetent  evi- 
dence against  him  upon  the  trial  is  not  be- 
fore US,  and  cannot  now  be  considered,  as  he 
made  no  objection  to  any  of  the  evidence; 
and,  there  beAns  no  rulings  of  the  trial  court 
upon  Its  competency  there  is  necessarily  an 
absence  of  any  exceptions  to  such  rulings. 
It  may  however,  be  properly  said  that  the 
offoose  charged  against  the  appellant  Is  not 
with  having  acquired  the  liquor  unlawfully, 
but  keeping  It  with  the  intent  to  sell  it  Is 
the  sole  offense.  It  will  also  be  observed 
that  tbe  statute  In  no  place  makes  it  unlaw- 
ful on  the  part  of  tbe  purchaser  to  acquire 
liquor  by  purchase.  Hence,  it  would  be  whol- 
ly immaterial  in  any  case  where  one  is  ac- 
cused of  tbe  offense  of  keeping  spirituous  liq- 
uor for  sale  to  offer  evidence  as  to  tbe  man- 
ner of  the  acquisition  of  the  liquor,  unless 
the  manner,  circumstances  or  facts,  with  re- 
lation to  tbe  acquisition  of  the  liquor  will 
shed  light  upon  the  intent  with  which  it  was 
acquired  and  kept 

(b)  A  portion  of-  the  first  instruction  is 
complained  of,  and  this  complaint  seems  to 
be  well  founded.  After  the  court  bad  proper- 
ly Instructed  the  Jury  In  substance  that,  if' 
it  believed  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  appellant,  before  the 
finding  of  the  indictment  and  since  the  enact- 
ment of  the  statute,  k^  for  sale  two  and 
one-half  gallons,  or  any  quantity,  of  whisky, 
to  find  him  guilty  as  charged  lH  the  Indict- 
ment and  to  fix  his  punishment  within  the 
limits  prescribed  by  the  statute,  there  was 
added  «  definition  of  tbe  word  **ke^"  which 
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the  Jury  was  instructed  was  the  meaning  of 
It  as  used  in  tbe  statate.  While  the  defini- 
tion was  abetractiy  correct  as  applied  to  some 
OHidlttons,  tbe  term  "keep  for  sale"  Is  a 
simple  term,  in  Cfsnmon  use,  and  generally 
understood  and  to  attempt  a  definition  of  It 
is  more  calculated  to  ctmfnse  tlian  other* 
w1b& 

[3]  There  was  also  added  to  tbe  Instmctloik 
a  comment  upon  the  evidence  and  a  defiaim- 
tlm  that  It  was  within  the, power  of  the 
Jury  to  convict  the  accused  upon  the  clrconk- 
stances  in  evidence  and  a  reminder  that  the 
Jury  was  not  confined  to  the  testimony  ot 
appellant  al<ne  in  determining  tbe  Intent  of 
tbe 'accused  In  having  the  liquor  in  poesee- 
sion.  These  directions  were  probably  true, 
but  were  calculated  to  have  been  received  by 
the  Jury  as  IntimatlonB,  in  the  opinl<m  of 
tbe  court,  that  the  evidence  Justified  a  con- 
viction, and  that  the  testimony  of  the  ap- 
pellant should  be  scrutinized  severely  If  not 
rejected.  Under  our  system,  in  a  criminal 
or  penal  cause,  the  Jurors  are  the  sole  Judges 
of  the  weight  and  potoicy  to  be  given  to  the 
erldMce  in  determining  the  existence  of 
facts,  and  the  court  should  not  invade  their 
province. 

(c)  The  appellant  <^ered  an  Instruction  to 
the  effect  that,  If  the  Jury  believed  from  the 
evidence  that  the  liquor  was  kept  by  appel- 
lant in  bis  private  dwelling  for  bis  personal 
consumption,  and  that  of  his  family  and 
guests,  and  not  for  sale,  it  diould  find  him 
not  guilty.  This  Instructltm  was  based  upon 
section  8  of  chapter  81  suimk,  wtwre  It  Is 
declared  as  follows: 

"But  nothing  in  this  act  shall  be  construed 
80  SB  to  make  it  unlawful  to  possess  liquors 
in  one's  private  dwelling  while  the  same  Is  oc- 
cupied and  used  by  him  as  bis  dwelling  only 
and  such  liquors  need  not  be  reported,  provid- 
ed such  liquors  are  for  the  use  only  for  the 
personal  consumption  of  the  owner  thereof 
and  bis  family  residing  In  such  dwelling,  and 
for  his  bona  fide  guests  when  entertained  by 
him  hereia;  and  the  burden  ot  proof  shall  be 
upon  the  possessor  In  any  action  concerning 
the  same  to  prove  that  such  liquor  was  law- 
fully acquired,  possessed  and  used." 

The  court  rejected  and  failed  to  give  any 
instruction  giving  effect  to  tbe  above-quoted 
statute  although  the  facts,  as  the  evidence 
for  appellant  tended  to  prove,  presented  a 
state  of  case  which  Justified  such  an  Instruc- 
tion, and  which  would  have  embodied  the  en- 
tire defense  of  a^^ellant.  It  will  be  observed 
that  proof  of  the  bare  [x>ssesslon  of  splrtuous 
liquors  casts  the  burden  of  proving  that 
It  Is  being  kept  for  a  lavrful  purpose  upon  the 
possessor.  Tbe  statute  does  ^ot  preclude  a 
defense  to  tbe  offense  charged  in  this  In- 
dictment, from  tbe  fact  that  tbe  liquor  was 
unlawfully  acquired,  because  however  ao- 
qulred,  If  it  was  not  kept  for  sale,  the  de- 
fendant cannot  be  convicted.  The  above-quot- 
ed portion  <^  tbe  statute  seems  designed  to 
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remoTB  from  one  Indicted  for  ke^)liis  llq- 
nor  for  Bale  say  Impntatton  of  giUlt  from 
hBTlos  acquired  It  from  a  iierson  having  no 
rl£^t  to  sell  or  to  dispose  of  liquors  and  to 
make  him  guilty  only  of  an  offense  in  the 
event  he  should  keep  the  liquors  for  sale. 
The  statute  having  cast  npcm  the  possessor 
of  liquor  the  burden  of  proving  that  he  has 
it  for  a  lawful  purpose,  it  Is  Imiwrtant  to  a 
possessor  to  have  the  law  given  to  the  jury 
which  justifies  him  in  having  it  in  posses- 
sion for  a  purpose  whidi  Is  lawful. 

[4]  We  think  that  the  court  should  have 
givra  an  instruction  embodying  the  whole  de- 
tsBM  of  the  appellant,  as  his  own  testimony 
tended  to  prove  that  the  liquor  was  kept 
solely  for  his  own  personal  consumption. 
VoT  these  reasons  the  Judgment  is  reversed, 
and  upon  another  trial,  if  the  evldoice  tends 
to  prove  a  similar  state  of  facts,  the  Jury 
should  be  instructed  as  follows: 

(1)  If  the  jury  believes  from  the  evidence 
beyond  a  reasonable  doubt,  that  the  defend- 
ant, WllUam  Whitehead,  ox  he  and  Harry 
Whitehead,  acting  together,  in  Boyd  county, 
since  June  80,  1020,  and  before  the  finding 
of  the  indictmoit  did  keep  tor  sale  two  and 
one-half  gallons  or  some  other  quantity 
of  whisky.  It  will  find  him  guilty  as  <^rged 
In  tlie  indictment,  and  fix  bis  punisbment 
tbmfor  at  a  fine  of  not  less  than  fSO  mnd  not 
more  than  $300,  and  Imprlsonmuit  In  tbe 
county  jail  for  a  period  of  sot  less  than  80 
days  and  not  more  ttum  60  days,  In  Its  dls- 
cretlon, 

@)  Although  the. jury  nii^  beltove  txom 
the  evidmce  that  defendant  did  keep  Uie 
whisky  mentioned  in  tbe  evidence, in  Us  pos- 
session or  control,  but  If  it  believes  firom 
the  evidence  that  he  kept  same  In  his  private 
dwelling,  while  the  same  was  occupied  by 
lilm  as  a  dwelling  only,  and  that  he  further 
k^  same  solely  for  his  own  personal  om- 
snmptlon  and  not  tor  sal^  it  sbould  find  blm 
not  guilty. 

&)  If  the  jury  hare  a  reasonable  doubt 
of  the  defmdant  having  been  proven  to  be 
guilty  as  set  out  in  Instructlott  No.  1,  It 
sliould  find  him  not  guilty. 

Tbe  cause  is  remanded  for  proceedings  not 
Inconsistent  with  this  (vlnion. 


KENTUCKY  CONSUMERS'  OIL  CD.  v. 
COMMONWEALTH. 

(Coott  of  Appesla  of  Kantncky*  Oct.  7, 

1921.) 

I.  Hawkers  and  peddlers  «»3(1)— Oil  oompa. 
■y  held  set  "peddler." 

An  oil  company  wUdi  agreed  to  famish 
fed  oil  to  a  lighting  plant,  and  delivered  the 
same  in  tank  wagons  holding  from  BOO  to  600 
gallons,  in  no  Instance  delivering  less  than 


600  gsnons,  was  not  a  "peddler"  within  the 
meaning  of  Kj.  St  |  4215^  probiWtiag  ped- 
dling without  a  Seense. 

[Ed.  Note.— For  other  definitions,  see  Word» 
and  Phrases, '  First  and  Second  Series,  Ped- 
dler.] 

2.  Lloessn  «»I6(9>— OH  ompany  deliveiisf 
500  gallon  of  ell  eot  seilloB  at  "retail,**  kat 
at  "wholeeale.'' 

An  on  company  delivering  ofi  in  quantities 
of  not  less  than  600  gallons  to  a  lighting  plant 
was  not  selling  at  "retail"  within  the  meaning 
of  Ey.  St.  .|  4224,  imposing  license  tax,  the 
words  "retail"  and  "wholesale"  being  opposed 
one  to  the  other,  one  being  a  sale  In  small 
quantities,  and  the  other  In  large  quantities. 

[Ed.  Note.— For  other  definltlonB,  see  Words 
and  Phrases,  First  and  Second  Series,  Retail; 
Wholesale.] 

3.  Statutes  18&— Words  In  eommoa  sss  to 
be  talcen  In  aatnral  sloniftoatlon. 

Tbe  words  of  a  statute,  if  of  common  use, 
are  to  be  taken  in  their  natural,  plain,  ob^ons, 
and  ordinary  signification. 

Appeal  from  Circuit  Court,  Spencer 
County. 

The  Kentucky  Consumers'  Oil  Company 
was  convicted  of  a  violation  of  statute  per- 
taining to  license  taxe^  and  appeals.  Be- 
veraed. 

Edwudi^  Ogden  *  Peak,  of  LonisTllH  tor 
appellant. 

Charles  I.  Dawson,  Atty.  Gen.,  TbaauM  B. 
McGregor,  Asst  Atty.  Qol,  and  Charles  H. 
Sanford,  of  Newcastle,  for  tbe  Common- 
wealth. 

QCIN,  J.  Appellant  was  indicted,  and 
upon  trial  found  guilty  of  a  violation  of  that 
part  of  Kentucky  Statutes,  |  4224,  pertaining 
to  license  taxes,  reading  as  follows: 

"To  selling  by  retail,  petroleum,  Inbrlcating 
or  other  oil,  for  each  wagon  used  in  trans- 
porting or  retailing  such  oils,  fifteen  dollars 
for  each  eonnty  In  which  each  wagon  Is  so 
used." 

Aiq)eUant  is  a  refiner  of  and  dealw  In 
lubricating  and  other  oils.  Its  chief  office  ia 
In  Louisville.  Under  a  contract  made  at  its 
Louisville  office  with  M.  F.  Cheek,  of  Spencer 
county,  appellant  agreed  to  furnish  to  the 
latter  all  the  fuel  oil  needed  by  him  In  the 
opwatton  of  his  lighting  plant  in  Taylws- 
viUe.  Delivery  of  the  oil  was  made  In  tank 
wagons  heading  from  500  to  600  gallons.  In 
no  instance  did  the  quantity  delivered 
amount  to  lees  than  SOO  gallons.  DntU  the 
destruction  of  his  lighting  i>lant  by  Are, 
Cheek  purchased  frun  600  to  700  gallcms  of 
oU  each  month;  similar  deliveries  of  oil  were 
made  to  Clint  Henry,  of  Spencer  county,  tor 
use  at  bis  flour  mlU. 

The  indictment  in  the  instant  case  was  not 
for  the  offense  of  peddling  without  a  Ucods^ 
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u  xeqnlred  1^  Ey.  Stats.  |  4216.  In  Stand- 
ard Oil  Co.  T.  Commonwealtli,  107  Ey.  606, 
55  S.  W.  8,  21  Ky.  Law  Bep.  1339,  and  Hays 
T.  GommonweaUli,  107  Ey.  665.  55  S.  W.  426, 
21  Ky.  Law  Rep.  1418,  It  waa  held  that  sales 
from  tank  wagons  to  merchants  for  resale 
were  not  peddling,  while  sales  from  rimllar 
WBgma  to  oottsomers,  not  merchants  for  re- 
sale, were  held  In  Standard  Oil  Oo.  t. 
Commonwealth,  80  S.  W.  1150,  26  Ey.  Law 
B^.  142,  to  be  peddling.  However,  the  mere 
delivery  of  goods  to  a  customer  is  not  peddl- 
ing. It  was  so  held  in  Commtmwealth  t. 
Standard  OH  Co..  120  Ey.  744, 112  S.  W.  002, 
where  the  customer,  a  manufacturer,  had  a 
tank  whi(^  was  filled  by  the  Standard  OU 
Company  once  a  we^,  under  a  standing  ar- 
rangement, without  any  E3)eciflc  orders  being 
given  In  advance.  The  ccnnpany  had  similar 
arrangements  with  other  customers.  The 
ivesent  indlctmmt  is  for  an  aU^;ed  riolatlon 
of  sectim  4224.  to' wit;  for  retailing  oils 
without  a  license. 

In  Standard  Oil  Co.  t.  Commonwealth, 
119  Ey.  1.  82  S.  W.  970,  26  Ky.  Law  Bep. 
927,  decided  subsequent  to  the  enactment  of 
section  4224,  supra.  It  was  held  that  sales  to 
merchants  for  resale,  though  commercially 
wholesale  transactions,  constituted  retailing 
within  tbe  contemplation  of  the  statute^ 
The  court  was  of  the  <^lnlon  that,  aa  the  law 
In  force  had  been  construed  to  mean  sales  to 
consumers,  it  was  evident  the  new  act  was 
Intended  to  Indude  those  classes  of  sales 
held  not  to  have  been  embraced  by  the  for- 
mer statote^  via.  sales  to  muchanta  for  re- 
sale. 

ri]  Aivellant  was  not  a  peddler  within 
the  meaning  of  section  4216,  nor  was  It  sell- 
ing to  merchants  for  resale;  it  was  merely 
making  deliveries  of  oil  in  wholesale  qnanti- 
tiea  to  a  customer,  pursuant  tq  a  omtract 
tiieretofore  entered  into  at  Its  chief  office. 
Appellant  famished  all  the  fuel  oil  used  in 
the  operation  of  the  lifting  plant,  delir^ 
Ing  same  as  needed,  tmt  nerer  In  qnantltieB 
less  than  000  gallons. 

[2]  "Betall,**  according  to  the  Century 
Dlctl<mary,  means  to  sell  In  small  quantities, 
a  lltUe  at  a  time,  a  definition  dted  with 
approval  In  Standard  OU  Co.  v.  Common- 
wealth, 119  Ky.  1.  82  S.  W.  970,  26  Ey.  Law 
Bep.  DSl,  supra.  As  defined  by  WdMter,  it 
la  a  sale  ot  commodities  In  small  quantities 
or  parcels.  See  Eatzman  v.  Commonwealth, 
140  Ey.  124, 180  S.  W.  900.  80  U  B.  A.  (N.  S.) 
619,  149  Am.  St  Bepi  809. 

Bouvler  defines  "wlurtesale"  as  being  a  sale 
iB^  parc^  generally  in  orU^al  pack- 


ages, and  not  by  retalL  Or,  as  defined  in  thd 
Internajtlonal  Dictionary,  it  is  a  sale  of  goods 
by  the  i^ece  or  In  large  quantity ;  it  is  thus 
distinguiabable  from  those  made  in  small 
quantities,  which  are  regarded  as  sales  at 
retail.  See  Commonwealth  v.  Poulin,  187 
Mass.  568,  73  N.  E.  6Kt;  Commonwealth  r. 
Greenwood,  205  Mass.  124,  91  N.  £.  141,  18 
Ann.  Cas.  186;  Texas  Co.  v.  Stephens,  100 
Ter.  628,  103  S.  W.  48L 

There  is  a  well-defined  and  clearly  under- 
stood distinction  between  the  words  "retail" 
and  "wholesale";  they  are  used  In  opposi- 
tion one  to  the  other,  one  being  a  sale  in 
large  quantities,  the  other  In  snmU  quanti- 
ties. Whether  the  sale  ie  one  by  retail  or 
wholesale  will  depend  upon  the  facts  of  the 
particular  transaction.  We  experience  no 
difficulty  in  deciding  that  the  sale  of  oil  in 
quantities  of  not  less  than  000  gallons  at  a 
time  to  one  customer  Is  not  a  sale  at  retail. 

It  la  true  that  In  Standard  OU  Co.  v. 
Commonwealth,  119  Ky.  1.  82  S.  W.  970,  26 
Ey.  Law  Bep.  927,  supra,  sales  of  oil  In 
quantities  of  not  less  than  25  gallons  wrae 
held  to  be  wltbln  the  purview  of  the  statnte, 
but  the  &cts  of  that  case  are  quite  dlfftt«nt 
from  those  hero.  There  appellant  made  a 
number  of  sales  In  comparatlTely  small  quan- 
tities to  several  customers  from  one  tank 
wagon ;  hoe  there  was  a  single  sale  to  one 
costcniier  In  an  amount  so  large  as  to  almost 
tax  the  caiwcity  of  the  delivery  tank.  In- 
deed, tbe  quantity  sold  on  each  deUvery  was 
such  that  it  would  have  been  impossible  to 
serve  two  customers  a  like  quantity  from 
one  wagon,  and  it  is  not  shown  that  any 
sales  other  than  those  mentioned  were  made. 

[S]  Clearly  the  L^Blatoie  did  not  intend 
that  the  expression  "selling  by  retail"  shoold 
include  sales  such  as  were  made  by  appel- 
lant in  the  instances  cited.  The  language 
used  is  not  susceptible  of  such  oonstructton, 
and  it  Is  a  weU-recognlzed  rule  of  statutory 
construction  that  the  words  of  a  statute^  tf 
of  common  use,  are  to  be  takea  In  th^  nat- 
ural, plain,  obvious,  and  ordinary  significa- 
tion. Lewis  Sutherland  tm  Statutory  Con- 
struction, i  358. 

So  taken,  the  words  referred  to  could  not 
be  said  to  apply  to  sales  audi  aa  ven  made 
by  appelant,  and  under  the  circumstances 
appellant  was  not  required  to  take  out  the 
Ucense  required  by  the  section  of  the  statnte 
aforesaid. 

Tbe  Judgment  Is  according  reversed,  tor 
further  proceedlnsB  not  Inconsistent  bere- 
wltb. 
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MARTIN  V.  MARTIN. 
iConrt  of  Appeals  of  Kentucky.  Oct  4, 1821.) 

1.  Cottt  «s9l  10(2)— Plalitlff  In  divonw  kdd 
■MrasMNt,  raqilred  to  exeoute  cost  bond. 

A  haeband  suiQc  for  divorce  held,  under  the 
evideace,  a  nonresident,  of  whom  a  cost  bond 
could  be  required  under  Civ.  Code  Prac  i  916, 
or  the  nit  dismiased  under  section  617. 

2.  DomicDe  ^»4(2)  —  Coadvot  oOBtrolt  ax- 
pressed  Intantloa  as  to  residoaoe. 

On  the  Isaue  of  temporary  residence  and  in- 
tention to  return.  If  there  is  a  conflict  between 
the  expressed  intention  and  tiie  acta  and  con- 
duct of  the  party,  the  latter  mnit  controL 

Ai»peal  from  Glrcalt  Court,  Wayne  Goiinty. 

Suit  by  J.  W.  Martin  against  Vadld  Mar- 
tin for  divorce.  From  a  dismissal,  plalntlCF 
appeals.  Affirmed. 

Bertram  &  Bertram,  of  MonUcello,  for  aih 
I^llant. 

jr.  O.  Davis,  ol  Hontic^,  for  appdlee. 

TDRNEB,  a  Prior  to  February,  1919,  ap- 
pellant and  appdiee  wwe  6a<ai  residents  at 
Wayne  connty,  Ky.,  ftnd  bad  been  aU  thtir 
Uvea. 

At  Qiat  time  tliey  were  married  tbere  and 
Bbortly  aftwwards  went  to  the  state  of  Tex- 
as, where  tbey  both  remained  nntU  Odipber 
of  that  year,  when  differaieies  arose  between 
thra,  and  appellee  1^  appelant  there  and 
returned  to  Kentucky  and  has  since  lived 
with  B<xne  of  her  family  In  Wayne  county. 

Shortly  after  b«r  departure  from  Texas 
appellant  joined  the  United  States  army,  and 
has  never,  since  hla  d^arture  In  Mardi, 
1919,  been  in  the  state  ai  Kentucky. 

In  April.  1920.  this  Bult  was  filed  by  him 
In  the  Wayne  circuit  court,  seeking  a  divorce 
from  his  wife,  In  which  he  alleges  titiat  tbey 
were  each  re^dents  of  Wayne  connty,  Ky., 
and  had  omtlnuously  been  such  for  more 
than  one  year,  except  a  few  months  when 
they  were  temporarily  in  the  state  of  Texas. 

However,  In  June,  1920,  the  deposltl(»i.of 
appdlant'a  mother  was  taken,  and  she  stated 
that  appellant  had  never  been  In  Kentucky 
since  he  left  In  the  spring  of  1919,  and  that 
neither  he  nor  his  wife  had  any  pn^rty  ex- 
cept their  clothw,  which  were  taken  with 
them  to  Texas;  that  the  appellee  came  back 
to  Kentucky  about  October,  1919,  and  (hat 
her  son  (appellant)  joined  the  army  In  Novem- 
ber of  that  year.  She,  however,  stated  in  her 
deposition  that  her  s<m  and  hla  wife  while 
they  lived  In  Texas  were  not  permanoitly  lo- 
cated, but  were  merely  boarding  there  to 


work  awhile,  and  that  her  son  claimed  Ken- 
tucky as  his  home. 

After  this  evidence  was  taken  appellee's 
counsel  entered  a  motion  to  require  the  plain- 
tiff to  execute  a  bond  for  costs,  upon  the 
ground  diat  he  was  a  nonresldnit,  and  the 
court,  under  the  evidence,  required  such  a 
bond  to  be  executed;  whtovupon  appellant's 
counsel  declined  In  opoi  court  to  execute 
snch  twnd  and  the  action  was  dismissed  and 
this  appeal  results. 

Under  section  61d,  Civil  Code,  a  nonresi- 
dent Is  required  to  execute  a  bond,  with  sure- 
ty, to  be  approved  by  the  derk,  for  the  pay- 
ment of  all  costs  which  may  accrue  In  his 
action,  and,  under  section  61T,  unless  such 
bond  Is  i^ven.  It  Is  provided  that  his  action 
shall  be  dismissed  nptm  motion  of  tiie  de- 
fendant. 

[1  ]  So  the  culy  guestton  Is,  under  the  evi- 
dence, the  substance  ct  yrhl<±  we  have  quot- 
ed; Was  the  defendant  a  nonresident  of  this 
state  or  was  he  merely  temporarily  absent? 

The  mere  statement  by  his  motha  that  he 
was  only  temporarily  In  the  state  of  Texas, 
and  that  he  claimed  Kentucky  as  his  home, 
cannot  prevail  over  the  admitted  facts  and 
drcumstancfls  as  shown  the  conduct  of 
the  parties. 

Here  we  have  a  young  couple  marrying, 
and  as  Is  so  often  ciurtomary,  solng  Immedi- 
ately thereafter  to  the  West,  and  evidently 
to  make  a  home^  and  taking  with  them  all 
their  belongings.  They  remained  there  un- 
til dlfferaices  arose  betw«  than,  and  thai 
the  wife  returned  to  Kentucky  to  live  with 
her  peoi^e,  and  the  husband  tor  a  shfMt  time 
remained  in  Texas,  and,  without  ever  re- 
turning to  Kentucky,  Joined  the  United 
States  army  and  has  continuously  been  oat- 
side  the  state  ever  since  he  first  left 

This  conduct  of  appellant  Is  wholly  Incon- 

stent  with  any  purpose  upon  his  part  whm 
he  left  Kentucky  to  return  and  make  it  his 
home.  He  may  have  bad  a  vague  Intention 
of  returning  to  Kentucky  at  some  Indefinite 
time  in  the  future  and  making  It  his  home, 
but  that  their  purpose  was  to  make  their 
home  in  Texas  when  they  left  Kentucky  Is 
apparoit  from  all  the  etrcumstances. 

[2]  This  evidence  of  his  Intention  cannot 
prevail  over  the  admitted  facts;  for.  on  the 
issue  of  temporary  residence  and  Intention 
to  return,  if  there  Is  a  conflict  between  the 
expressed  Intention  and  the  acts  and  con- 
duct of  the  party,  the  latter  must  controL 
Baker  v.  Baker,  Eccles  &  Co.,  162  Ky.  683, 
173  S.  W.  109,  L.  R.  A,  1917C,  171. 

Our  conclusion  is  that  the  action  of  the 
lower  court  under  the  evidence  was  pn^r. 

Judgment  affirmed. 
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(Gourt  of  Appeals  of  SentaiAiy.  Oct  4, 
1921.) 


1.  Obstnetliig  jNttloa  <i  1  Hiring  witieM 
■ot  to  appoar  agalMt  aa  aooysed  ooastitutet 
otIOBta, 

To  hire  a  -witness  in  a  criminal  action  not 
to  appear  against  an  acenMd  la  an  obstraction 
of  public  jtjstice. 

2.  Attoraey  ud  dlsnt  «=>42— Hiring  witness 
aot  to  appear  Bronnd  for  disbariaent. 

Hiring  of  witness  not  to  appear  in  a  crim- 
inal action  against  his  dient  la  gross  pro- 
fessional misconduct  on  the  part  of  an  attor- 
ney, and  is  sroond  for  disbarment. 

3.  Attemsy  and  dleat  «=>53(2)— Evidsaoo 
held  SMfflolsnt  to  sustain  oharge  of  obstmot- 
lao  jMtlofc 

ETvidence  thst  defendant,  an  attoney, 
hired  a  witness  kgalnst  bis  client  in  a  criminal 
action  not  to  appear,  held  sufBcient  to  sustain 
a  diarga  of  obstntetinf  Justice. 

Appeal  from  Circuit  Court,  Harlan  County. 

rHsbarment  proceedings  by  the  Conunou- 
wealth  against  J.  H.  Taylor,  an  attorney. 
From  a  Judgment  oC  disbarment  d^eodant 
appeals.  Affirmed. 

3.  H.  Taylor  and  W.  A.  BrodE,  both  of 

Harlan,  for  appellant 

Chaa.  I.  Dawson,  Atty.  Gen.,  and  W.  F. 
Fowler,  Asst  Atty.  Gen.,  for  tbe  Common- 
wealth. 

CIiAT,  O.  J,  H.  Taylor  appeals  from  a 
Judgment  of  disbarment,  and  asks  a  rerersal 
on  tbe  ground  that  one  of  the  charges  was 
insafflcient  In  law  and  tbe  other  was  not 
sustained  by  the  evidence. 

We  deem  It  necessary  to  consider  only  the 
diarge  of  obstructing  Justice.  It  appears 
that  J.  H.  Taylor  and  his  brother,  Floyd 
T^lOTt  were  partners  In  the  practice  of 
law.  They  bad  been  employed  to  defend 
Joe  Keller,  who  was  under  indictment  In 
tbe  Harlan  circuit  court  for  the  offense  of 
carnally  knowing  a  female  under  16  years 
of  age.  Shortly  before  tbe  day  set  for  the 
trial,  Nannie  Smith,  the  prosecuting  witness, 
left  Harlan  county  and -went  to  tbe  home  of 
Taylor's  mother,  In  Pulaski  county.  After 
being  there  for  awhile^  she  left,  and  was  then 
taken  to  the  poorhonse.  X  H.  Taylor's  affi- 
davit, filed  for  a  contlnnance^  contains  the 
following  atatemait: 

•^he  affiant  and  defendant,  J.  H.  Taylor, 
says  that  If  the  witness,  Floyd  Taylor,  was 
preaent  In  court  la  obedience  to  the  said  aub- 
pcena.  he  would  tmtbfully  testify  on  oath  that 
be  Ad  contract  and  agree  with  one  J.  R. 
Trita,  a  witness  in  the  case,  to  take  the  wit- 
ness sgainst  Joe  Keller  to  Pulseki  county, 
Eentacky,  to  the  home  of  his  mother,  for  the 
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purpose  of  finding  ont  from  the  said  witness* 
throDgh  his  mother  and  her  neighbor  women, 
if  tbe  said  Joe  Keller  was  not  guilty  of  Uis 
cbarge  she  bad  preferred  against  him,  and 
that  this  was  bis  only  purpose  In  taking  the 
eald  witoess  to  tbe  home  of  his  mother,  and 
that  be  Instructed  his  mother  and  her  neighbor 
women  to  find  out  from  tbe  said  witness  if 
Joe  Keller  was  not  guilty,  and  whatever  the 
reanlt  of  tbe  Inquiry  ot  the  mother  of  the 
eaid  Floyd  Taylor  and  her  neighbor  women 
was,  the  said  witness  was  to  be  returned  to 
Harlan  county,  Kentucky.** 


J.  R.  Fritz  testified  that  Taylor  proposed 
and  agreed  to  pay  Nannie  Smith  the  sum  of 
$200  If  she  would  leave  Harlan  county  and 
not  appear  against  Joe  Keller.  Of  this  sum, 
$100  was  paid.  It  was  the  Intention  to  take 
tbe  girl  to  LonlsTtlle,  but  when  Frits  and 
she  .arrived  at  Corbin,  they  were  met  by 
Taylor.  Nannie  Smith  swears  that  Taylor 
met  her  on  the  train  and  took  her  to  his 
mother's  home.  On  the  other  hand,  Taylor 
denied  making  the  agreement,  and  swears 
that  he  did  not  meet  the  witness  on  the 
train,  or  take  her  to  his  mother's  home,  end 
that  he  had  nothing  to  do  with  the  arrange- 
ment His  father  and  mother  and  one  or 
two  other  witnesses  swear  that  It  was  Floyd 
Taylor,  and  not  J.  H.  Taylor,  who  brought 
Nannie  Smith  to  the  Taylor  home  In  Somer> 
set 

[1,2]  It  Is  an  obstruction  of  irabUc  Justice 
for  one  to  hire  a  witness  not  to  appear 
against  the  accused.  Commonwealth  v. 
Berry,  141  Ky.  477.  133  S.  W.  212.  33  L.  B. 
A.  (N.  8.)  970.  '  And  where  the  <^ender  is  a 
member  of  the  bar,  and  therefore  an  officer 
ot  the  court  Bwotn  to  support  the  Conotita' 
tton  and  the  lawa  of  the  commonwealth, 
he  la  gull^  of  gross  profesiriuial  mlacondnct^ 
for  whldi  he  may  be  and  ought  to  be  dis- 
barred. 2  B.  G.  L.  1  18S,  p.  1091;  In  16 
Eldrldge,  82  N.  X.  161,  37  Am.  Rep.  6S8; 
Stephens  t.  Hill.  10  Mees.  N.  W.  28. 

[S]  In  our  <^lnl<m  the  evidence  was  suffi- 
cient to  inrove  the  charge.  Frits  swears 
that  he  made  the  agreranent  with  J.  H. 
Taylor;  that  Taylor  paid  tbe  money,  and 
met  him  on  the  train,  and  took  charge  of  the 
glrL  The  girl  swears  that  J.  H.  Taylor 
took  her  to  bis  mother's  home.  Taylor's 
defense  la  that  his  brother,  and  not  be,  made, 
the  arrangement  and  that  the  sole  purpose 
of  the  arrangement  was  to  enable  his  mottier. 
or  some  of  the  neighborhood  women,  to  in- 
quire of  the  prosecut;lng  witness  as  to  the 
guilt  of  Joe  Keller.  If  the  matter  was  of 
such  delicacy  that  only  women  could  in- 
quire of  the  prosecuting  witness  as  to  tbe 
guilt  of  the  defendant.  It  Is  not  perceived 
why  it  was  necessary  to  take  the  ^rl  many 
miles  away,  when  doubtless  there  could  have 
been  found  in  Harlan  county  many  good 
women  ready  and  willing  to  perform  tbe 
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task.  It  la  tme  tbat  sereral  wltnessai  tef- 
tilled  tbat  appellant's  tMrotber,  and  not  be, 
took  tbe  gill  to  bis  motber's  borne.  It  la 
Immaterial  which  one  of  tbe  brotbrnv  took 
ber  there.  Tbe  positiTe  testimony  and  all 
tbe  circumstances  tmd  to  show  tbat  appe- 
lant was  a  party  to  tbe  arranxement,  and 
that  the  sole  puri>ose  of  taking  the  girl 
away  wab  to  prevoit  her  from  testifying 
against  his  dient  It  faUom  that  tbe  Jndg- 
nmit  was  pn^ier. 
Judgment  affirmed. 


COLLINS  et  al.  v.  COMMONWEALTH. 
iCoort  of  Appeals  of  Kentadgr.  Oct.  4, 1921.) 

1.  Honlolite  «=»305— Inttruotioa  authorlzisg 
ooRvlotlon  ts  abettor,  without  requiring  prla- 
olpaj  to  have  aotad  feloniously,  srroneons. 

In  a  maDslaaghter  prosecution  against  a 
town  marshal  and  a  police  judge  for  the  kill- 
ing of  deceased  while  attempttng  to  arrest  him, 
u  instmetioB  autborisiag  the  conTietion  of 
the  marshal  as  an  aider  and  abettor,  although 
it  did  not  require  that  the  principal  should  have 
done  the  killing  either  willfully,  unlawfully, 
feloniously,  or  with  malice  aforethought,  held 
erroneous. 

2.  Homiolda  «s)300(5)— Inatrnetlon  eenfuslno 
rlaM  of  telf-tfefensD  wttb  eflloM's  daly  to 
arrest,  erroneoas. 

In  a  manslaughter  prosecution  against  two 
peace  officers  for  killing  deceased  while  at- 
tempting to  arrest  him  for  offenses  committed 
in  their  presence,  an  instruction  confusing  the 
right  of  self-defense  with  the  duty  and  author- 
ity of  an  officer  in  whose  presence  a  felony 
has  been  committed,  and  making  his  right  to 
kill  dependent  wholly  on  self-defensSt  held 
erroneous. 

3.  Arrest  «=>63(3),  68  —  Offloer  may  arrest 
without  warrant  for  faleay  eomnlttad  In  hit 
prsesnoe,  and  may  Mil  to  offaot  amtt. 

Where  an  officer  fa  attempting  to  arrest  one 
charged  with  a  misdemeanor,  and  the  person 
charged  shoots  at  the  officer,  there  is  a  felony 
committed  in  the  officer's  presence,  who  is 
then  authorized,  and  It  is  his  duty,  to  arrest 
without  a  warrant,  and  may  use  force  even 
to  tbe  taking  of  life,  although  the  officer  may 
be  in  no  danger. 

4.  Homlolde  ^9l93— Evidence  held  too  vague 
te  be  admlsalble. 

In  a  prosecution  of  two  peace  officers  for 
killing  one  attempting  to  resist  arrest,  evidence 
by  a  witness  as  to  how  many  shells  were  in  the 
gnn  which  be  had  loaned  deceased,  and  as  to 
his  custom  of  keeping  a  certain  nnmber  in  it. 
held  too  vagne  and  no  certain  to  be  admissible. 

Appeal  from  Circuit  Court,  Floyd  County. 

8.  A.  Collins  and  Jerry  S&ger  were  con- 
noted of  manslaughter,  and  they  api>eal. 
Beversed,  with  directions  to  grant  a  new 
trial. 


<9g»VBrotksr 


A.  r.  Byrd,  of  Lezingt<m,  and  A.  J.  May, 
W.  W.  WllUams,  and  B.  U.  JameSi  all  of 

Prestonsburg,  tor  app^nta. 

Chas.  I.  Dawson,  of  Frankfort,  J.  D.  Smith, 
ot  Prestonsburg,  Joba  M.  Wangh,  ct  Ash- 
land, and  Thoa.  B.  AfcOragtv,  Aest  Atty. 
Gen.,  tor  the  Commmwealtli. 

TURNBB.  C  Appellants,  Collins  and  Hag- 
er,  together  with  EVank  Addis  and  Bus- 
seU  Lee,  were  jotnfly  indicted  In  the  Floyd 
circuit  conrt  (durged  with  tbe  murder  of 
Gerard  Ridimond  as  the  result  of  a  con- 
spiracy charged  to  have  beat  tj^oretofoce  en- 
tered into  by  tlicm.  Addis  and  Lee  deBund- 
ed  end  were  granted  a  separate  trial,  and  the 
appdlanta,  Oolllns  and  Hagw,  being  placed 
on  their  joint  trial,  were  eadi  foond  gnilty 
of  manslaugbtw  and  eadx  sentenced  to  21 
years'  impria<mraent,  from  v^ch  Judgment 
they  bare  appealed.  As  the  ']vdgment  most 
be  reversed  because  of  erroneous  instructioiis 
it  will  be  necessary  to  state  only  ao  mudi  of 
the  evidence  leading  up  to  and  resulting  in 
the  bomldde  as  will  Illustrate  tbe  errois. 

The  killing  occurred  In  the  mining  town 
of  Weeksbury,  in  Floyd  county,  which  is  an 
Incorporated  town.  On  and  prior  to  tbe  9tb 
of  October,  1920,  Colllna  was  tbe  town  mar- 
shal of  Weeksbury  and  Hager  was  tbe  police 
Judge.  Prior  to  that  time  there  bad  been 
much  complaint  of  the  lllldt  traffic  in  li- 
quor by  persons  In  and  around  tbe  town,  and 
we  gather  from  tbe  evidmce  tbat  tbe  officials 
of  tbe  town,  together  with  many  reddents 
thereof,  were  very  active  In  breaUng  up  and 
bringing  about  a  cessation  of  this  traffic 
Saturday,  the  Oth  of  October,  1920,  was  pay 
day  at  the  mines  In  We^csbury,  and  at  such 
!  times  the  bringing  Into  tbe  town  of  liquor 
was  obviously  more  prevalent  than  npon 
ordinary  occasions.  On  pay  days  particu- 
larly,  and  the  nl^ts  following,  tbe  officers 
and  dtizens  were  especially  alert  In  prevent- 
ing the  trautportatloii  ot  Uavor  Into  the 
town. 

In  Oie  earlier  part  of  that  ni|^  the  two 
app^lanta,  one  dty  marshal  and  the  other 
police  Judge,  together  with  some  others,  were 
out  Id  differoit  parts  of  tbe  town  seeking  to 
suppress  this  traffic^  but  later  retained  to  the 
coitral  part  of  the  tttwn  where  tbe  two  ap- 
pellants engaged  in  m  came  of  pod.  While 
BO  enga^d  they  were  noCUed  tbat  a  man 
was  going  down  the  street  drunk,  and  with 
a  package  containing  llQuor.  They  Oumap- 
on  ceased  j^aying  pool,  and  followed  the  al- 
leged otteaAer,  who  turned  out  to  be  the 
decedent,  Richmond,  and  overtook  him  when 
he  was  near  his  home.  They  bad  been  in- 
formed that  tbe  man  was  drunk  and  had  a 
package  containing  whisky  and  bad  offered 
tbelr  informant  a  dxlnk,  and  aa  they  ap- 
proadied  the  decedent  tnm  the  leer  tbe  evl- 
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dence  Is  tbat  he  was  going  from  one  stde  of 
the  street  to  tlie  oth«-,  and  was  apparently 
drunk. 

The  evidence  of  the  two  defendants,  who 
were  the  only  eyewitnesses,  Is  to  the  effect 
that  as  they  came  nearer  to  Bl<An)ond  he 
stopped  and  got  over  next  to  a  fence,  present- 
ing his  side  to  them  and  having  In  bis  hand 
at  the  time  they  approached  him  a  pistol ; 
that  then,  for  the  first  time,  Oolllna  recog- 
nized him  and  said  to  him,  "Gerard,  I  will 
have  to  arrest  you;  take  down  that  gun," 
and  that  thereupon  Richmwid  Immediately 
fired  at  and  struck  Collins  Id  the  leg,  and  In 
the  firing  which  followed  Richmond  was  shot 
several  times  in  the  side  and  back. 

The  evidence  for  the  commonwealth,  how- 
ever, tended  to  show,  by  <me  or  more  occu- 
pants of  a  nearby  house,  that  after  the  shoot- 
ing first  began  they  saw  Vko  men  shootlDg 
as  it  shooting  Into  the  ground ;  thd  theory  of 
the  commonwealth  evidently  being  that  the 
two  officers  shot  Richmond  after  he  had 

The  evidence  tended  to  show  that  the  two 
offlcers  undertook  to  arrest  Rtchmondt  in  the 
first  plac^  for  two  misdemeanors  said  to  have 
been  oommlttea  In  th^r  pressence,  namely, 
the  transportattoo  of  whisky  and  the  offoiae 
of  being  dxtmk ;  and  the  evidence  of  the  two 
d^endants,  which  is  ctnroborated  1^  other 
evidoice  not  necessary  to  mention,  shows 
that  as  soon  as  they  undertook  to  arrest  htm 
be  resiated.  and  fired  at  Collins,  thereby  com- 
mitting in  the  presCTce  of  the  offlcers  a  fel- 
ony. In  addition  to  all  tills,  tlie  evidence  of 
the  defendants  shows  that  when  they  came 
up  with  blm  and  he  placed  himself  near  the 
fence  he  not  only  had  under  his  arm  a  pack- 
age containing  whisky,  hut  also  had  In  his 
band  a  pistol,  held  and  presented  In  such 
manner  as  to  Indicate  his  purpose  to  resist 
arrest;  so  that  up  to  the  time  appellants 
undertook  to  arrest  Rlchmrad  he  had  been 
guilty.  In  their  presence,  according  to  the 
evidence  of  the  defendants,  of  three  misde- 
meanors— transporting  whisky,  drunkenness, 
and  carrying  a  concealed  weapon — and,  ac- 
cording to  the  same  evidence,  upon  their  at- 
temiit  to  arrest  him  he  immediately  fired  up- 
on one  of  the  officers  and  wounded  him,  there* 
by  committing  a  felony  In  the  presence  <uC 
the  offlcers. 

The  -first  instruction  authorized  the  con- 
Tlcti(«  of  both  defendants  if  the  Jury  should 
b^eve  b^ond  a  reasonable  doubt  that  ^ther 
ot  tiunx  shot  Blchiaond,  as  a  result  of  which 
he  died ;  and  Onae  was  no  reference  in  it  to 
the  conTictlon  of  either  ot  than  as  alder  or 
abettor;  hut  this  error  mt^t  be  deemed  to 
have  been  cured  by  instruction  Na  4  If  that 
Instructton  had  properly  submitted  the  aid- 
ing and  ebettins  theory. 

That  instructhu  auUunrlzed  the  conviction 
of  Hager  as  an  fUder  and  abettor  U  the  Jury 
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Should  heUeve  b^tmd  a  reasonable  donbt 
that  Collins  wUlfuly,  feloniously,  and  with 
malice  aforethonght,  and  not  in  the  neceflsary, 
or  to  him,  apparently  necessary,  defense  ot 
hlmsdf  or  Hago-,  shot  and  killed  Richmond, 
if  Hager  was  thai  and  there  present  for  the 
purpose  of,  and  felonlonsly  and  with  malice 
aforethought,  and  not  In  the  necessary  or  ap- 
parently necessary  defense  of  himself  or  Col- 
lins, did  aid,  assist,  counsel,  abet,  advise,  and 
encourage  Collins  to  do  the  shooting.  And  the 
conviction  of  CoUlna  as  an  aider  or  abettor 
was  authorized  If  the  jury  should  believe  be- 
yond a  reasonable  doubt  that  Hager,  not 
In  the  necessary  or  apparently  necessary  de- 
fense of  himself  or  Oolllna,  shot  and  wound- 
ed Richmond,  from  which  he  died,  and  that 
Collins  was  present  for  the  purpose  and  did 
willfully  and  feloniously  and  with  mollce 
aforethought,  aid,  assist,  advise,  abet,  or  en- 
courage Hagw  In  doing  surfi  shooting. 

[1]  This  Instruction  authorizes  the  convic- 
tion of  Collins  as  an  alder  and  abettor,  al- 
though It  does  not  require  that  Hager  (the 
principal)  shouU  have  done  the  shooting  and 
killing  either  willfully,  nnlawfotly,  felonious- 
ly, or  with  malice  aforethought.  In  other 
words,  the  lnstructi«i  does  not  require  that 
the  prlndpal  (Hager)  should  have  willfully, 
unlawfully,  feltmlooBly,  or  vrlth  malice  afore- 
thonght diot  and  killed  Bldimond  before  It 
auttKnlzed  the  convctlon  of  the  older  or  abet- 
tor (Collins),  therdiy  authorising  the  convlc> 
tl<»i  of  Collins  as  an  abettor  although  Hager 
had  shot  and  killed  Bidimond  in  a  manner 
neither  willful,  onlawfnl,  felonioDB,  (»  ma- 
lidoiu. 

[2]  But  the  glaring  enor  is  in  instruction 
No.  6,  wherein  the  court  Instructed  the  jury 
that  if  Richmond  was  drunk  or  disorderly  or 
transporting  liquor  In  the  presence  of  Collins, 
Collins  had  a  right  to  arrest  him  with  or 
without  a  warrant,  and  that  it  was  his  duty 
to  demand  his  arrest,  and  the  duty  of  Rich- 
mond to  peaceably  submit;  but  If  they  be- 
lieved Richmond  refused  to  be  arrested,  that 
Collins  had  the  right  to  make  the  arrest,  and 
that  If  he  In  good  faith  attempted  to  do  so, 
and  while  so  engaged  Richmond,  with  Intent 
to  prevent  by  force  such  arrest,  shot  at  and 
wounded  Collins,  or  shot  at  Hager,  or  either 
of  them,  and  there  appeared  to  the  defend- 
ants In  the  exercise  of  a  reasonable  judgment 
lu'der  the  circumstances  no  other  safe  way 
to  save  their  Uves  or  the  lives  of  either  of 
them,  or  to  protect  themselves  or  either  of 
them  from  great  bodily  harm,  or  to  make 
such  arrest,  than  to  shoot  and  kill  the  de- 
ceased, the  jury  would  then  acquit  tiie  de- 
fendants on  the  sounds  of  s^-defense  and 
apparent  necesdty. 

[3]  Instruction  No.  3  was  the  self-defrase 
Instruction,  and  had  already  been  given  In 
the  usual  form,  and  yet  the  court  In  this  In- 
Btructi<m  (Na  Q>  coufuaed  the  rigbt  of  self- 
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defense  with  the  duty  and  authority  of  an 
officer  in  whose  presence  a  felony  bad  been 
committed,  and  in  the  concluding  clause  of 
that  Instruction  the  right  of  the  officer  to 
shoot  and  kill  the  deceased  Is  made  to  de- 
p«id  wholly  upon  the  question  of  self-de- 
tmse  of  himself  or  the  other  officer  present, 
^e  correct  rule  la  that,  where  an  c^cer  is 
attempting  to  arrest  aaia  charged  with  a  mis- 
demeanor, and  the  one  ao  diarged  resists 
arrest,  and  either  slioota  or  shoots  at  the 
officer,  there  is  a  felony  committed  In  the 
presence  of  the  officer,  and  be  is  then  author- 
ized to  anest  the  accused  upon  the  felony 
diai^  without  a  warrant,  sldA  in  making 
such  an%st  is  given  all  the  protection  pro- 
vided by  law  to  officers  In  making  telooy  ar- 
rests; and  It  Is  the  duty  of  the,  officer  In 
making  such  arrest  for  felony  to  use  auch 
force  as  may  be  necessary  to  overcome  such 
resistance,  even  to  the  taking  of  the  life  of 
the  accused,  and  it  matters  not  that  the  of- 
ficer may  not,  at  the  time,  be  in  danger  of 
losing  his  life  or  tlmb  at  the  hands  of  tbe 
accused.  The  Instructioii  (No.  6)  should  have 
embraced  this  idea  under  tbe  evidence  in  this 
case,  and  should  not  have  confused  or  Inter- 
mingled it  with  the  Instruction  on  self  de- 
fense. 

In  this  case,  as  we  have  seen,  the  ouly  two 
eyewitnesses  testified  that  the  decedent  had 
committed  at  least  two  misdemeanors  In  the 
presence  of  the  officers,  and  one  felony,  and 
if  neither  of  the  officers  had  been  in  danger 
from  Richmond  still  the  law  exacted  from 
them  tbe  duty,  under  their  oaths,  to  use  such 
force  as  was  necessary  to  arrest  the  accused 
on  a  charge  of  felony  committed  In  their 
preseneew  Hldc^  v.  Comnumwealth,  185  Ky. 
fiTO,  215  S.  W.  431 ;  BawUngB  and  Splvey  v. 
Oommonwealth,  191  Ky.  401,  230  S.  W.  529, 

It  appears  from  the  evidence  that  the  i^tol 
which  Bicbmond  had  on  the  occasion  In  ques- 
tion had  be«i  borrowed  or  taken  from  the 
residence  of  one  John  Kitchen ;  and  facts 
and  circumstances  were  Introduced  in  evi- 
dence by  tbe  commonwealth  seeking  to  show 
that  Bicbmond  never  did  fire  tbe  pistol  which 
be  had.  The  evidence  showed  that  the  pistol 
which  Blchmond  lia<l  was  a  six-shooter,  and 
when  found  had  five  cartridges  In  It  and  one 
^pty  shell.  Apparently  In  order  to  avert 
the  force  of  this,  the  cwnmonwealtb  Intro- 
duced Kitchen,  who  testified  in  substance 
that  he  did  not  remember  how  many  loaded 
cartridges  were  In  the  chamber  of  the  pistol 
when  Richmond  took  It  from  his  home,  but 
that  it  had  some  loads  in  It,  and  that  hla 
custom  was  to  keep  five  shells  in  it  as  a  gen- 
eral thing,  and  that  he  sometimes  left  one 
empty  shell  in  it  and  tbe  other  five  loaded, 
and  that  this  had  been  his  custom  for  about 
two  weeks  before  the  shooting. 

[4]  This  evidence,  when  analyzed,  <mly 


means  that  tbe  witness  did  not  remember 
how  many  shells  were  In  it  when  Richmond 
got  It  from  his  home  that  afternoon,  but,  by 
stating  what  hia  custom  bad  been,  it  was 
sought  in  this  vague  and  uncertain  way  to 
contradict  tbe  testimony  of  the  two  defend- 
ants who  stated  tbat  Blchmond  did  fire  at 
least  one  shot  Manifestly  the  'question 
was  bow  many  loads  were  In  It  when  Rich- 
mmA  got  it,  and  Kitdiui's  custom  upon  j/re- 
vious  occasions  was  too  vague  and  uncertain 
to  be  admitted  In  evidence,  and  npfm  another 
trial  this  part  of  bis  evldmij^  will  be  rejected. 

The  judgment  is  reversed,  with  directions 
to  grant  the  appdlants  a  new  trial,  and  for 
further  ^oceedings  ctmslstent  herewith. 


KASH  at  at.  v.  UNITED  STAR  OIL  CO.  «t  at. 

(Court  <tf  Appeals  of  Kentucky.    Oct.  4, 
1921.) 

I.  Fran4%  statute  of  «=s»ll6(4)— Veador  Is 
party  to  be  charged. 
Under  tbe  statute,  tb«  vendor  In  a  real  es- 
tate transaction  is  the  party  to  be  charged. 

2..  Fnwds,  statuts  of  ^63(2)— Oil  *or  las 
lease  must  be  mads  aad  asslgaed  In  writlag. 

An  oil  or  gas  leape  Is  an  interest  in  land, 
and  must  be  in  writing,  and  no  vaHd  assigu- 
ment  thereof  can  be  made  except  in  writing, 

3.  Frands,  ttatsta  of  ^1 15(4)— Sales  cor> 
tract  bisdlng  on  both  parties  If  menorasdasi 
signed  by  vendor  and  accepted  by  purchaser. 

If  an  assignment  of  an  oil  lease  is  executed 
by  the  owner  and  delivered  to  tbe  purchaser 
after  making  a  contract  of  sale,  tbe  whole  con- 
tract ia  enforceable,  and  the  owner  can  recov-er 
the  purchase  price  even  thoagh  no  writing  be 
signed  by  the  purchaser  promising  to  pay  tbe 
purchase  price. 

4.  Pleading- «=>34(4)— On  demurrer  oosstmsri 
Riost  strongly  against  pleader. 

On  demurrer  a  pleading  is  to  be  oonstrued 
most  strongly  against  the  pleader. 

5.  Frauds,  statute  of  «=?>l48(2)~AgrBMisats 
presumed  oral  unless  otherwise  alleged. 

Unless  a  contract,  assignment  or  other 
agreement  be  alleged  to  be  in  writing,  the  pre- 
sumption prevail  that  It  wss  oraL 

6.  Frauds,  statute  of  4».i  18(1)— Writings  al- 
leged heiri  InsBfllelMit  as  a  maMoraaiam 
take  asslgnneat  of  oil  lease  oat  of  statste. 

An  alleged  printed  advertisement  as  to  the 

purchase  of  an  oil  lesse  in  connectioQ  with 
alleged  corre^ndence  between  the  parties 
held  on  demurrer  to  a  petition  by  the  alleged 
vendor  to  recover  tbe  price  InsuflScient  as  a 
memorandum  to  take  the  assignment  out  of  the 
statute. 


tVer  ottwr  esMs  mm  wns  topic  mai  KVy-NUllBBR  la  all  Ker-NambsceA  Dlsesto  sad  'iaiiam 


Digitized  by  Google 


^0  KASH  T.  UNITE 

(Mil 

Appeal  from  Circuit  Court,  Kenton  County. 

Action  by  Kelley  Kaata  and  anotbw  against 
the  United  Star  Oil  Company  and  another. 
From  a  judgment  of  dismissal  ou  demurrer, 
plalntlfFs  appeal.   Affirmed.  . 

Kelley  Kasli,  of  Lezlnstm,  and  Jackson  ft 
Woodward,  at  dndnnatl,  Ohio,  for  aiipd- 
lasts. 

Myers  ft  Howard,  of  Covington,  and  Wm. 
Mix,  ctf  Louisville,  for  app^lees. 

SAMPSON,  J.  AppellantB,  Kasb  and  West, 
became  tbe  owners  of  an  (ril  and  gas  lease 
on  the  Ellas  Qumey  70*acre  tract  on  Budi 
creek,  In  BstHl  county.  In  February,  1919,  In 
the  fttUowing  April  Kasta  entered  Into  nego- 
tiations with  appellee  M.  Gordon  and  the 
United  Star  OH  Company,  Incorporated, 
whereby  be  proposed  and  attempted  to  sell 
and  assign  the  lease  to  them  In  consideration 
of  $6,000,  $1,000  to  be  paid  In  the  stock  of 
tito  United  Star  Oil  Company,  and  the  bal- 
ance in  money,  the  latter  to  be  paid  $2,000 
In  band  and  the  remainder  in  instaUments  at 
stated  times,  Tb»  lease  was  not  asdgned 
or  transferred  at  tbe  time,  nor  was  there  any 
payment  on  the  purchase  prlcb  Immediate- 
ly following  the  deid  whidi  was  made  In 
tbe  offices  of  the  company  In  Louisville,  Ey., 
Hash  returned  to  his  borne  in  Irvine  and 
b^an  by  tel^ams  and  letters  to  urge  Gor- 
don, who  was  president  and  managing  officer 
of  tbe  corporation,  to  come  on  to  Irvine  and 
dose  up  the  deal  for  the  lease.  About  the 
same  time  the  corporation  ran  a  display  ad- 
vertisonent  in  the  Sunday  Louisville  Herald. 
In  which  advertisement  was  a  paragraph  in 
part  reading: 

"We've  Bought  Ons  Lease.  This  lease, 
on  which  we  have  exercised  our  option.  Is  on 
a  tract  of  seventy  acres  on  Buck  creek  in  Es- 
till coonfy,  immediately  adjoining  production. 
W«  have  arranged  to  have  a  rig  go  on  this 
property  immed^tely." 

The  descTlpti(ni  In  the  advertisement  would 
indicate  that  the  lease  in  quffltlon  was  the 
one  intended.  The  advertisement  was  over 
tbe  corporation's  printed  signature.  No  writ- 
ten assignment  of  tbe  lease  was  delivered  to 
or  accepted  1^  the  company  or  Gordon,  and 
no  payments  were  ever  made  on  the  lease, 
altbongh  Kaah  often  Importuned  Gordon  and 
the  company  to  do  so.  Falling  to  collect  the 
sale  price  of  the  lease.  Hash  and  West,  the 
idat  owners  and  would-be  vendors,  began 
this  action  in  the  Kention  dreult  court 
f^lnst  the  United  Star  Oil  Company  and  M. 
Gordon,  to  recover  $0,000,  the  alleged  agreed 
price.  A  {general  demurrer  being  filed,  the 
petition  was  amended  more  than  once,  but 
the  demurrer  was  finally  sustained,  and, 
tbe  plaintiffs  declining  to  further  plead,  and 
nnnounclng  a  purpose  to  stand  by  their  plead- 
ings, which  had  been  held  insufficient  on  de> 
murrer,  the  court  dismissed  their  caus^  from 
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Which  Judgment  Qiey  appeal  to  this  court 
Tbe  demurrer  was  sustained  because  tiie 
trial  court  was  of  the  opinion  that  the  con- 
tract dedared  npm  was  within  the  statute 
of  frauds,  there  being  no  sufficient  writing 
signed  by  tbe  parties  to  be  charged  to  take 
the  c<mtTact  out  of  the  operation  of  the 
statute. 

II]  Does  the  petition  as  amended  atato 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  defendants  or  either  of 
tbem7  This  court  has  frequentiy  held  that 
the  vendor  in  a  real  estate  transfer  is  tbe 
party  to  be  charged.  City  of  Murray  v. 
Crawford,  138  Ky.  25,  127  S.  W.  494,  28  U 
n.  A.  (N.  S.)  680;  Wren  v.  Cooksey,  147  Ky. 
825,  145  S.  W.  1116 ;  Henry  v.  Reeser  et  aU 
153  Ky.  8,  154  S.  W.  371;  Chllders  v.  Llt- 
Ue.  etc..  96  Ky.  876,  29  S.  W.  819,  19  Ky. 
Law  Rep.  521. 

[2]  It  is  also  well  setUed  that  an  oil  ot 
gas  lease  Is  an  interest  in  land,  and  must 
be  In  writing,  and  no  valid  assignmrat 
thereof  can  be  made  exc^t  In  writing. 
Beckett-Iseman  Oil  Co.  T.  Badcer,  105  Ky. 
818,  178  S.  W.  1084. 

The  original  petition  sets  fbrth  no  writing 
whatever  signed  by  the  "party  to  be  charg- 
ed," with  tbe  execution  of  the  assignment  of 
the  lease  or  any  note  or  obligation  signed 
by  the  ai^llees,  or  either  of  them,  as  ven- 
dees, and  was  of  course  bad  on  demurrer. 
The  first  amendment  related  merely  to  a 
gnmlshment  which  the  plaintiffs  desired  to 
obtain.  Tbe  second  amended  jwHtlon  aver- 
red that — 

"Plaintiffs  and  defendants  confirmed,  ratified 
and  reeopniMd  the  contract  bo  alleged  by  let- 
ters, by  telegrams,  by  telephone  conversationB, 
and  in  personal  conversations  between  plaln- 
tiSB  and  defendants." 

It  then  aws  that  tlw  defendants  caused 
the  advertisonent  set  out  above  to  be  In- 
sorted  in  tbe  Sunday  Louisville  Hoald,  and- 
that  the  70  acres  referred  to  in  that  adver- 
tlsement  are  the  same  70  acres  sold  by  plain- 
tiffs to  defendants,  as  set  forth  in  the  origi- 
nal petiti<m.  It  is  also  alleged  In  said 
amended  petition  that  one  of  tbe  plaintiffs. 
Kelley.  Kash,  sent  a  telegram  from  Irvine, 
Ky.,  April  17.  1019,  to  M.  Gordcm,  lo<Hn  Na 
607,  Repnblic  Bldg.,  LoulsvlUe,  Ky.,  which 
reads: 

"Important  yon  reach  here  tonifhti  leaving 

there  two  o'clock  today." 

On  the  same  date  Kelley  Kosh  wrote  and 
posted  a  letter  to  M.  Oordoo,  LoulsvlU^  Ky., 
In  which  he  said : 

"I  regard  It  as  very  necessary  that  you  come 

down  here  at  once  and  look  over  these  prop- 
erties, the  two  on  which  Mr.  Lotbier  gave  yoa 
option,  and  the  70-acre  lease  you  are  taking 
from  me.  You  have  advertised  these  options 
and  it  is  necessary  that  steps  be  taken  ab  once 
to  complete  the  purchase.   As  to  the  70'-acre 
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lease,  a  well  Is  being  drilled  within  lesa  than 
400  feet  of  It  and  it  ia  important  that  this  deal 
be  dosed  this  week. 

**I  sDggest  yon  make  an  effort  to  come  here 
so  as  to  reach  here  Saturday  nioniinff,  or  in 
fact  you  can  leare  LoaiBville  at  2  o'dock  Fri- 
day afternoon  and  reach  here  via.  Frankfort 
at  8:35  tomorrow  lught.  You  should  arrange 
to  come  then." 

Again  on  May  0, 1019,  Eash  wired  Gordon : 

"When  can  I  expect  you  here  to  close  deal? 
Important" 

No  answer  or  respoose  is  alleged  to  bave 
been  received  by  Kasb  to  any  of  the  foreso- 
lag  ttiegnuns  and  letter,  tinleaa  tbe  folOowing 
telegram,  dated  Hay  7, 1919,  can  be  so  con- 
sidered: 

"Jnst  arrived  I  am  working  on  my  deal  to 
be  closed  shortly.  The  United  Star  OU  Com- 
pany has  no  money  at  all  they  did  not  sell  any 
stock  and  are  not  trying  to  sell  any.  It  is  np 
to  me  to  raise  my  personal  money  to  boy  pro- 
ductions. M.  Gordon." 

Tberenpon  Kasb  wrote  Gordon  May  12, 
1919.  as  follows: 

"I  inclose  yoa  two  notes  for  $1,000  each 
which  you  can  sign  as  the  first  payment  on  tbe 
70-acre  Chaney  lease  on  Buck  creek.  The 
other  oniter  with  me  is  very  impatient  about 
our  delay  in  this  matter  end  it  is  necessary  for 
us  to'  do  something.  Sign  these  notes  by  Unit- 
ed Star  Oil  Company  and  yoa  indorse  the 
notes  on  the  back  iu^Tidually.  Do  this  at  once. 
Xon  can  see  from  the  ioclosed  dipping  that 
things  are  active  on  Buck  creek.  We  can 
take  care  of  the  later  payments  when  I  see 
you.'* 

These  notes  were  not  signed  or  returned 
by  Gordon  or  the  company.  On  May  24tli 
Kash  again  telegraphed  Gordon: 

"Can  yon  arrange  for  Buck  creek  seveaty 
acre  lease  Monday?" 

It  18  also  avared  niat  on  May  28tb  a  let- 
ter was  forwarded  from  the  office  of  Kasfa 
In  Us  absence  to  Gordon  in  LoulSTille,  telling 
him  about  the  brln^ii^  In  of  a  49-barrel  well 
on  an  adjoining  lease,  but  this  letter  Is  not 
signed  by  any  one,  and  cannot  therefore  b« 
considered  snffidoit  to  take  the  contract  out 
of  the  operation  o£  the  statute.  The  only 
other  letter  or  writix^E  relied  upon  in  the 
amended  petition  Is  tbe  following,  written  by 
Kash  to  Gordon  October  20,  1919 : 

"Jackson,  Ky.,  October  20.  1919. 
"Mr.  M.  Gordon,  Covington,  Kentucky— Dear 
Mr.  Gordon:  I  intended  to  send  yon  statement 
of  claim  against  you  for  tbe  lease  known  as  the 
EUas  Chaney  lease  of  seventy  acres  situated  on 
Buck  creek  in  EatiU  raunty.   Yon  will  recall 
this  lease  was  sold  to  you  while  you  bad  of- 
fices in  Louisville,  Ey.,  at  the  agreed  price  of 
^,000.    I  had  certain  maps  before  me  when 
you  and  T  closed  the  deal  for  this  lease,  and  it 
was  definitely  agreed  upon  as  to  price  and  t 
terms.   I  agreed  to  take  the  sum  of  $1,000,  as  | 
I  recall,  in  the  stock  of  this  corporation,  and  j 


the  sum  of  $2,000  in  cask  payments  for  the 
balance  of  this  f6,0p0.  After  I  sold  you  this 
lease,  and  in  order  to  preserve  the  lease,  I  paid 
two  monthly  reutals  of  $70  each. 

"There  have  been  some  developments  in  the 
vicinity  of  this  property  since  we  first  made 
the  deal  for  this'  lease  and  it  is  not  quite  so 
valuable  now  as  it  was  Uien.  It  was  on  alto- 
gether valuable  and  attractive  lease  at  that 
time,  with  development  and  production  on  the 
adjoining  lease  and  within  only  a  few  hundred 
feet.  Now,  in  order  to  adjust  this  matter  and 
get  a  settlement,  and  by  way  of  compromise  I 
am  suggesting  here  that  upon  the  payment  of 
$3,000  la  eash  and  the  payment  of  the  additional 
som  of  $140,  to  cover  rentals  paid,  I  will  accept 
name  in  full  settlement  of  claim  against  yon 
for  this  lease.  This  is  quite  a  concession  as  I 
held  this  lease  for  you  and  lost  the  opportunity 
to  make  sale  of  it  to  many  other  parties. 

"Please  let  me  hear  from  you  at  once  in 
settlement  of  this  matter,  aa  I  am  not  in  posi- 
tion to  delay  the  matter  for  any  time. 

"Respectfolly,  Eelley  Kasb.** 

Only  one  of  the  onnmunlcatlcms  set  forth 
above  —a  telegram—^a  signed  by  Gordon  (the 
company  did  not  sign);  and  this  tti^cram  In- 
dicates no  tmrpoae  wbatem  on  the  part  of 
defendants  or  elthw  of  thCTi  to  buy  the  oH 
lease  In  Issue,  but  on  the  ccmtrary  clearly 
evidences  a  good  reason,  as  well  as  an  in- 
tention, not  to  do  80.  This  tel^am  does 
not,  ther^ore,  aid  tbe  petition,  and  need  not 
be  further  cwridered.  Altogether  the  let- 
ters and  tdegrams  set  f<Hrth  do  not  contain 
a  sufficlmt  description  of  the  property  to  be 
sold  to  identify  it,  although  It  is  referred  to 
as  an  oil  lease  on  Bock  creek — the  Chaney 
lease — a  70-acre  lease  adjoining  production. 
There  may  have  been,  and  doubtless  were, 
a  number  of  70-ocre  oil  leases  on  Buck  creek, 
and  there  may  have  been  several  Chaney 
70-acre  oU  leases  on  Buck  creek,  but  even 
more  Indefinite  Is  the  location  of  Bn<A  creek, 
for  almost  every  county  in  Kentucky  has 
a  stream  bearing  that  name,  and  EstlU  coun- 
ty is  not  mentioned  In  any  of  those  letters 
or  telegrams  except  the  last  letter,  dated 
October  20,  1919,  which  was,  as  shown  by 
its  terms,  written  after  all  hope  of  a  trans- 
fer of  the  lease  was  gone,  and  litigation  was 
anticipated.  This  letter  does  not  aid  the 
plaintiff's  petition  or  teke  tbe  contract  out 
of  the  statute  of  frauds. 

A  careful  reading  of  the  several  writings 
set  forth  In  the  amended  petition  gives  the 
Impression  that  the  sale  of  the  lease  by  Kash 
to  Gordon  and  his  company  was  tentative, 
or  rather  In  the  nature  of  an  option  to  sell 
the  property  In  case  It  was  satisfactory  to 
Gordon  when  inspected  by  him,  and  this  Idea 
Is  clearly  manifested  by  the  Kash  letter, 
dated  at  Irvine,  Ky.,  April  17,  1919,  wherein 
he  said  to  Gordon  (when  the  contract  was 
fresh  in  his  mind): 

"Tou  have  advertised  these  irptlona  and  it 
is  necessary  that  steps  be  token  at  once  to 
complete  the  purchase." 


Digitized  by  Google 


Ky.) 


CITIZENS'  TELEPHONE  CO.  v.  CINCINNATI,  N.  O.  4  T.  P.  R.  CO. 

(S88  aw.) 


901 


In  tbls  statement  tbe  writer  appears  to 
have  contemplated  the  two  Lothler  leases, 
as  well  as  tbe  Sash  lease.  In  the  next  sen- 
tence be  singled  out  the  Kasb  lease,  saying : 

"As  to  the  70*acre  lease,  a  well  is  being 
drilled  within  less  Uum  400  feet  of  it,  and  it  is 
important  that  this  deal  be  dosed  this  week." 

In  other  words,  those  options  sbonM  be 
loosed,  and  especially  tbe  one  on  tbe  Kasb 
lease  because  a  w&l  was  being  drilled  rery 
near  It,  and  In  case  of  a  big  producer  com- 
ing in  the  deal  might  not  t>e  easily  closed. 
Tbe  letter  indicates  that  the  deal  amounted 
to  nothing  more  than  an  option  which  had 
not  been  closed. 

[3]  All  the  other  telegrams  and  letters 
copied  In  tbe  pleading  and  arerred  to  have 
been  s^t  by  Eash  to  Gordon  were  intended 
to  exdte  the  speculative  propensities  of  the 
prospective  purchaser  and  cause  him  to  act 
quickly,  and  buy  and  pay  for  the  Kasb  lease, 
and  do  not  In  any  way  aid  the  petition  as 
amended  to  state  a  cause  of  action.  If  Kasb 
bad  executed  and  d^lvered  an  assignment 
of  the  oil  lease  to  Gordon  or  to  tbe  com- 
pany at  tbe  time  or  soon  after  tbe  making 
of  the  contract  of  sale,  the  whole  contract 
would  have  been  enforceable  and  plaintiffs 
coold  have  recovered  the  purchase  price, 
evoi  thoni^  no  writing  was  signed  by  de- 
ftedants,  or  either  of  them,  promising  to 
pay  the  purchase  price;  for  we  hare  b^d 
that  a  contract  respecting  tbe  sale  of  real 
property  Is  binding  on  both  parties  If  the 
necessary  memorandum  or  writing  be  signed 
by  the  vendor  and  delivered  to  and  accepted 
by  the  Tendee.  163  Ky.  8.  154  S.  W.  371, 
supra.  But  tbe  weakness  of  plalntlfTs  cause 
of  action  as  set  forth  In  the  ateailed  plead- 
ing is  the  want  of  a  sufficient  averment  that 
the  assignment  of  the  lease  by  Kaeh  and 
West  to  Gordon  and  tbe  company  was  actual- 
ly pr^red,  fficecuted,  and  delivered  to  tbe 
vender  or  offered  to  be  so  deUvered.  We  are 
not  overlooklns  the  averment  in  the  original 
petition : 

"Plaintiffs  state  that  thereupon  they  offered 
and  tendered  a  transfer  of  assignment  of  said 
oU  and  gas  lease,  and  hava  at  all  times  since 
the  data  been  ready  and  wOliBg  to  transfer  and 
assign  aame,  and  they  here  trader  said  assign- 
Bent." 

To  whom  was  this  tender  made,  and  tn 
what  way  or  manner?  Was  such  an  assign- 
ment reduced  to  writing  and  signed  by  the 
vendors,  or  either  of  them,  or  any  one  for 
them?  If  not,  then  It  was  not  such  an  agree- 
ment or  writing  as  was  required  to  take  the 
contract  out  of  the  operation  of  tbe  statute 
of  frauds. 

[4,  S]  Qn  d^urrer  a  pleading  Is  construed 
strongest  against  tbe  pleader.  Applying  this 
rule,  no  assignment  was  reduced  to  writing 
or  signed  or  tendered  to  defendants  Gordon 


and  the  United  Star  Oil  Company,  or  either 
of  them.  Unless  a  contract,  assignment,  or 
other  agreement  be  alleged  to  be  in  writing, 
the  presumption  prevails  that  it  was  oral. 
This  alleged  assignment,  if  such  there  was, 
was  oral  If  the  averment  be  anhJected  to  the 
test  of  this  rule, 

[I]  As  an  assignment  of  an  oil  and  gas 
lease,  to  be  enforceable,  must  be  in  writing 
and  signed  by  the  assignor  or  vendor,  and 
no  action  can  be  maintained  on  a  verbal  as- 
signment or  on  any  contract  respecting  the 
sale  of  real  estate,  indndlog  oil  leases,  un- 
less the  contract,  or  some  m^orandum  in 
writing,  signed  by  the  party  to  be  chained, 
evidence  the  same,  we  conclude  that  tbe  con- 
tract sued  on  was  within  the  statute  of 
frauds,  and  perjury,  and  the  demurrer  to 
the  petition  as  amended  was  pnqiterly  sus- 
tained by  the  trial  court. 

Judgment  affirmed. 


CITIZENS'  TELEPHONE  CO.  V.  CINCIN- 
NATI, N.  O.  &  T.  P.  R.  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.   Jane  7,  1921. 
Rehearing  Denied  Oct.  18,  1921.) 

1 .  Telegraphs  and  telsphoaea  1 1— Fnwokhe 
held  to  oenfer  ao  right  la  railroad  right  of 
way. 

A  coun^  franchise,  granted  a  telephone 
company  to  maintain  lines  on  all  roads  and 
highways  of  the  county,  held  not  to  confer  a 
ri^t  to  maintain  lines  upon  or  over  a  railroad 
right  of  way,  or  on  roads  not  nnder  the  Juris- 
diction of  the  county  fiscal  coort. 

2.  EMlaont  domala  «»IOO(l)*^wa«r  of  tor* 
visat  estate  aot  mHRM  to  damage  far  tolo* 
phoao  Itaes  aloag  Mghmy  aador  pobllo  graat. 

Widt  respect  to  rights  of  way  for  a  pubHe 
highway,  the  owner  of  tbe  servient  estate  has 
no  right  to  interfere  with  or  claim  damages  for 
the  maintenance  of  telephone  lines  along  the 
highway,  where  the  grant  is  made  by  public 
authority,  tbe  grant  being  for  a  public  use  and 
the  use  of  the  way  for  telephone  lines  being 
also  one  for  a  public  purpose,  and  not  an  addi- 
tional servitude.  , 

3.  Rdlroads  «S969— Compaay  awilag  loo  has 
exduslvo  right  of  oocopMoy  ladeflnltely  ap- 
ward. 

If  a  railroad  company  owns  the  fee  it  has 
tbe  exclusive  right  of  occupancy  of  the  right 
of  way  indefinitely  upward,  and  may  enjoin 
the  stringing  of  wires  or  erection  of  any  struc- 
ture over  it,  otherwise  If  it  has  a  mere  ease- 
ment. 

4.  Easensatt  fl-iiO  llalglit  dapoads  oa  faott 

In  each  case. 
To  what  height  an  easement  extends  where 
there  is  no  dimension  fixed  depends  npon  the 
facts  of  each  case. 
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5.  Rallroadi  «s>69^alaht  of  wsBMtnt  fer 
"right  of  way"  state*. 

For  an  easement  for  a  raUroad  right  of 
way,  which  Is  an  estate  fo  laod  limited  as  to 
dimenaion,  width,  height,  depth,  and  length,  the 
height  moat  he  sufficient  for  the  safe  and  con- 
venient  passage  of  all  traina  and  their  burden 
of  whatever  nature,  and  this  is  asually  fixed  at 
about  26  to  30  feet  above  the  top  of  the  rails. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bight 
of  Way.] 

6.  Telagraphs  aad  talephoaat  <s>l  I— Rallnad 
not  owning  foe  cannot  enjoli  ttfephene  wim 
aoross  right  of  way. 

A  railroad  company  not  owning  the  fee  has 
no  property  in  the  right  of  way  as  will  enable 
it  to  enjoin  a  telephone  company  from  main- 
taining at  a  reasonable  height  across  It  a  prop- 
erly constructed  and  managed  telephone  line 
even  without  grant  from  the  railroad  company 
or  other  authority,  as  against  all  but  the  own- 
er of  the  fee. 

Appeal  from  Circuit  Court,  Grant  Coimty. 

Suit  by  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railroad  Company  against  the 
Citizens'  Telephone  Oompany  and  another. 
Judgment  for  plaintiff,  and  defendant  named 
appeals.  Beversed. 

Myws  it  Howard,  of  OorlngttBit  tot  appe- 
lant 

De  Jarnette  A  Harrison,  of  WUIianutown, 
for  appellee. 

SAMPSON,  J.  Bonne  time  before  January, 
1915,  appellant  (^tlsens'  Tel^dione  Company, 
Incorporated,  erected  over  and  across  the 
right  of  way  of  appellee,  Cincinnati  New 
Orleans  &  Texas  Padflc  Railroad  Company, 
in  Grant  county,  a  line  of  telephone  wires 
wlttaont  first  obtaining  from  said  raUroad 
company  in  ai9  manner  a  right  to  do  so. 
Abont  two  years  lator  tbls  action  was 
Invught  by  tbe  railroad  company  against  the 
telephone  comimny  and  0.  J.  Daly  to  enjoin 
and  restrain  them  from  maintaining  said 
wires  across  the  railroad  right  of  way,  and 
from  erecting  other  lines. 

The  answer  of  tbe  telephime  company  ad- 
mits tbe  erection  and  maint«iance  of  the 
telei^one  wires  ovjer  and  across  the  r^ht 
of  way  of  ttie  railroad  company,  but  denies 
the  right  of  the  railroad  company  to  require 
It  to  remove  them.  The  telephone  company 
further  says  that  the  wires  were  and  are 
erected  In  a  substantial  and  permanent  man- 
ner at  a  height  which  does  not  and  will  not 
interfere  with  tbe  op^atlon  of  the  trains  of 
tlie  railroad  company  and  the  free  and  nn^ 
obstructed  use  of  the  right  of  way.  The 
evidence  taken  on  both  sides  related  only 
to  the  manner,  nature,  dnraliillty,  strength, 
and  height  above  the  rklls  of  the  telephone 
wires.  The  chancellor  found  the  defendant 
tel^bone  company  previous  to  tbe  filing  of 
this  action  set  telephone  poles  on  each  side 


of  plalntUTs  right  of  way  and  strung  two 
tdephone  wires  over  and  across  said  right 
of  way  at  or  near  tbe  residence  of  deCmdant 
Daly;  "0iat  said  defendant  did  not  before 
stringing  said  wires  on  BfiiA  right  of  way 
procure  by  contract  plalntilTs  consent  so 
to  do  or  nndertalie  any  condemnation  pro- 
ceedings to  procure  socb  right;  that  each 
of  said  lines  of  t^^faone  so  constructed  is  a 
private,  not  a  cmnmerdal,  line  and  serves 
only  the  residences  of  Daly  and  Foree."  A 
Judgment  was  entered,  enjoining  tbe  trie- 
phone  company  'from  maintaining  the  said 
wires  over  and  across  the  railroad  right  of 
way  until  the  telephone  company  acquired 
In  one  of  the  ways  allowed  by  law  the  right 
to  do  so,  and  the  telephone  C(HDpany  appeals. 
Daly,  who  was  made  a  defendant,  did  not  an- 
swer below,  nor  is  he  a  party  to  this  appeal. 

The  sole  question  is.  may  a  tdepbone  com- 
pany without  obtaining  in  one  of  the  ways 
allowed  by  law  a  right  to  do  so,  erect  and 
maintain  over  and  across  a  railroad  right 
of  way,  not  at  a  highway  crossing,  a  line  of 
wires  to  be  used  by  it  In  connecting  one  or 
more  of  its  patrons  with  its  tel^bone 
change?  Tbls  question  has  never  been  pass- 
ed upon  by  this  court,  nor  do  we  find  but 
few  cases  in  point  from  other  Jurisdictions, 
and  these  are  not  entirely  harmonious. 

[1]  The  telephone  company  in  this  case 
claims  no  right  In  or  across  the  railroad 
right  of  way  which  Is  not  common  to  all 
persons  and  comiranles.  If  tbe  appellant 
Citiz^s'  Telephone  Company  may  without 
grant  from  the  railroad  company  or  condem- 
nation erect  and  maintain  a  line  of  wires 
over  tbe  railroad  right  of  way,  surriy  any 
one  may  do  so.  Its  franchise  granted  It  by 
Grant  county  to  "maintain  and  operate  its 
telephone  lines  for  the  accommodation  of 
the  public,  on  and  along  all  the  roads  and 
highways  of  said  county,"  gave  no  right  to 
erect  and  maintain  Its  lines  upon  or  over 
the  raUroad  right  of  way  or  on  any  road  or 
highway  except  such  as  were  under  the  Ju- 
risdiction of  the  Grant  fiscal  court  wblch 
gave  tbe. franchise. 

It  is  the  contention  of  tbe  tel^bone  com- 
pany that,  as  tbe  railroad  oompany  only 
has  an  easement  in  Its  right  of  way,  and  does 
not  own  the  fee  thereto,  It  has  no  right  to 
have  Its  right  of  way  to  the  sky,  but 
only  to  such  height  as  to  Insure  free  and  un- 
obstructed passage  for  its  trains  and  em- 
ploy{^  in  the  conduct  of  its  business,  for 
whidi  the  right  of  way  was  granted  In  tbe 
first  place.  This  is  undoubtedly  true,  as  the 
owner  of  the  fee  In  the  servient  estate  over 
which  tbe  right  of  wi^  extends;  but  what 
right  has  a  stranger,  as  against  tbe  first 
and  dominant  easement  holder,  to  cross  or 
use  the  right  of  way  of  a  railroad  company? 

[2]  Our  rule  with  respect  to  rights  of  way 
for  a  public  highway  is  to  bold  that  the 
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owner  of  the  servient  estate  has  no  right 
or  power  to  interfere  with  or  claim  damages 
for  the  erection  and  maintenance  of  tele- 
phone lines  along  the  highway  where  the 
grant  la  made  by  public  authority.  This 
is  on  the  theory  that  a  grant  for  a  public 
use  and  purpose  is  not  violated  by  the  em- 
ployment of  the  rl^t  of  way  for  tel^hone 
lines,  which  is  also  a  public  purpose.  We 
have  held  that  this  Is  not  an  additional  ser- 
vitude. Street  Railroads,  interurban  lines, 
and  telegraph  lines  are  embraced  in  this  ex- 
ception. Cumberland  Tel.  &  Tel.  Co.  v. 
Avritt,  120  Ky.  S4,  85  S.  W.  2W,  27  Ky, 
Law  Rep.  394,  8  Ann.  Cas.  MB;  Georgetown 
&  Lexington  Traction  Co.  v.  MuUioUand,  76 
S,  W.  148,  29  Ky.  Law  Rep.  578;  Magee  v. 
Overshlner,  150  Ind.  127,  49  N.  B.  951,  40 
U  R.  A.  370,  65  Am.  St.  Rep.  358 ;  Cater  v. 
Northwestern  Tel.  Ex.,  60  Minn.  539,  68  N. 
W.  Ill,  61  Am.  St.  Rep.  543,  28  U  B.  A.  810. 

This  rule  rests  upon  the  theory  that  the 
grant  for  a  public  purpose  Includes  every 
public  use  and  purpose  to  and  for  which 
the  grant  may  reasonably  be  employed,  and 
that  telephone,  telegraph,  and  interurban 
lines  are  and  were  such  public  facilities  as 
were  actually  contemplated  by  the  grant 
of  the  right  of  way,  and  therefore  do  not 
constitute  an  additional  servitude  for  which 
the  owner  of  the  servient  estate  may  demand 
and  have  compensation.  The  grant  in  such 
ease  Is  to  the  public,  and  the  puUlc  makes 
use  of  it.  But  the  tel^bone  company,  a 
private  corporation,  dalms  no  grant  what- 
ever in  this  case  to  erect  and  maintain  its 
lines  at  any  place  ^cept  over  and  above  the 
public  highways  nt  Grant  county.  Its  trunk 
line  Is  along  the  Oovington  and  Lexington 
pike^  a  highway  of  Grant  county,  whlcb  par- 
allels but 'is  located  some  distance  from  the 
right  of  way  of  appellee  railroad  ccmipany. 
To  reach  the  borne  of  Daly,  one  of  its  pa- 
trons, with  a  wire,  it  set  two  poles,  one  on 
either  side  of  the  right  of  way  170  feet  apart, 
and  stretched  the  wire  over  the  right  of  way 
between  the  two  poles.  The  evidence  shom 
that  after  the  commencement  of  this  litiga- 
tion the  telephone  company  reconstructed 
and  brought  up  to  standard  its  line  over  the 
railroad  by  putting  In  taller,  larger,  and 
more  substantial  i>osta,  and  stringing  copper 
Instead  of  steel  wire  thereon.  Since  its  re- 
construction it  is  admitted  by  the  railroad 
company  that  the  line  complies  with  Its 
specifications  for  such  work. 

[3]  The  petition  does  not  aver  that  the 
railroad  company  owns  the  fee  to  the  right 
of  way,  and  In  the  absence  of  such  averment 
we  must  presume  that  it  had  merely  an 
easement  which  allows  the  opwatlon  of  the 
railroad  in  its  regular  business,  and  reverts 
to  the  owner  of  the  fee  when  that  use  ceases. 
If  it  owns  the  fee  it  has  the  exclusive  right 
of  occupancy  of  the  right  of  way  IndeBnit^ 
upward,  and  can  enjoin  tbe  stringing  of 


wires  or  the  erection  of  any  structure  what- 
soever over  the  same.  But  If  the  railroad 
company  owns  merely  the  easement  or  right 
of  use  of  the  land  on  which  Its  road  is  con- 
structed. It  cannot  complain  that  another, 
even  a  stranger,  as  Is  the  telephone  com- 
pany in  this  case,  has  entered  over  the  ease- 
ment at  an  elevation  so  high  as  to  give  no 
obstruction  to  the  full  enjoyment  of  the 
easement  for  the  purpose  for  which  it  was 
granted,  and  there  maintains  a  wire  or 
wires  In  connection  with  its  telephone  busi- 
ness. 

[4, 1]  To  what  height  an  easement  ex- 
tends where  there  are  no  dimensions  fixed  de- 
pends upon  the  facts  of  each  case.  For  a 
railroad  the  height  must  be  sufficient  for 
the  safe  and  convenient  passage  of  all  trains 
and  their  burden  of  whatever  nature.  This 
is  usually  fixed  at  about  25  to  30  feet  above 
the  top  of  the  steel  rails  of  the  track.  So 
long  as  the  structure  above  the  track  does 
not  Interfere  with  the  full  enjoyment  of  the 
right  of  way  and  Is  of  such  pmnanent  and 
substantial  nature  as  not  to  be  a  menace  to 
those  who  have  to  pass  under  It,  the  owner 
of  tbe  easement  has  no  right  to  require  its 
removal,  nor  can  such  owner  maintain  an 
action  for  such  purpose,  for  its  domain  has 
not  bem  Invaded,  nor  bas  It  suffered  a 
wrong,  altboui^^the  fee  owner  may  maintain 
such  action. 

The  ownershp  of  an  easement  extends  only 
to  such  height  as  reasonably  to  permit  the 
full  and  free  enjoyment  thereof  for  the  pur- 
pose for  which  it  was  granted  or  acquired, 
and  no  further.  The  easement  holder  would 
be  as  mnch  a  trespasser  If  be  ascended  and 
occupied  tbe  realm  above  the  right  of  way 
for  some  purpose  not  contemplated  by  the 
grant  as  would  be  a  stranger.  One  who 
has  a  lease  or  easement  to  enjoy  the  first 
floor  of  a  building  cannot  prevent  a  stranger 
frcon  occupying  the  second  fioor  If  In  so  do- 
ing the  stranger  does  not  Invade  the  realm  of 
the  holder  of  the  first  floor.  In  other  words 
a  right  of  way  is  a  limited  estate  In  land, 
limited  as  to  dimension,  width,  height,  depth, 
and  Iragth,  and  the  grantee  must  keep 
within  such  limitatl<KiB  or  be  at  once  be- 
comes a  trespasser.  Whatever  may  hap- 
pen to  the  estate  outside  these  limitatlonB 
Is  of  no  concern  to  the  holder  of  the  right 
of  way  unless  It  directly  or  indirectly  aftects 
such  right  of  way.  But  he  can  protect  from 
wrongful  invasion  the  whole  of  the  right  of 
way.   Beyond  this  he  has  no  legal  concern. 

In  the  case  of  Stevenson  v.  Stewart,  7 
PhlL  (Pa.)  293,  where  a  foot  passway  was 
involved,  It  was  held  that  a  grantee  of  an 
easement  had  no  right  to  have  the  right 
open  to  the  sky  or  any  other  height  except, 
so  far  as  necessary  and  convenient  for  the 
footway  reserved,  sufficient  in  height  and 
breadth  for  the  purpose  expressed  la  the 
grant    Baker  t.  WlUard,  171  Haas.  220^ 
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50  N.  E.  620,  40  L.  R.  A.  754,  68  Am.  St 
Bep.  445. 

The  owner  of  the  sol]  may  make  any  use 
of  the  land  which  does  not  Interfere  with  a 
reasonable  use  of  the  right  of  way  granted 
for  the  purposes  intended,  even  to  erecting 
bridges,  roofs,  and  other  structures  otst  the 
same.  Flaherty  v.  Fleming,  58  W.  Va.  669, 
52  S.  E.  857,  3  I*  R.  A,  (N.  S.)  461. 

In  Ck)ok  on  Telegrapb  Law  (1920)  page 
64.  the  text  is: 

"A  railroad  company  owning  only  a  right  of 
way  and  not  the  fee  cannot  object  to  tele- 
graph or  telephone  wires  crossins  such  right 
of  way,  even  though  not  on  the  highway,  inas- 
much as  'the  railroad  company  is  not  entitled 
to  have  Its  way  kept  open  to  the  sky.' " 

A  case  almost  exactly  like  the  me  under 
consideration  was  decided  by  the  Sopreme 
Court  of  Tennessee  in  1016,  styled  Illinois 
Central  B.  B.  Co.  t.  Centerrllle  Tdephone 
Co..  reported  In  186  Ttaan.  198,  1S6  8.  W.  00. 
In  that  case  the  telephone  company  had 
erected  its  wires  over  the  railroad's  right 
of  way  without  lesTa  or  license,  as  in  this 
case,  and  the  railroad  sought  to  have  them 
removed,  but  the  court  said : 

"Having  only  an  easement,  the  railroad  com- 
pany is  not  entitled  to  have  its  way  kept  open 
to  the  sky,  and  the  grant  to  it  is  not  interfered 
with  by  constmcting  overhead  telephone  wires,, 
so  long  as  the  reasonable  and  safe  use  of  the 
easement  la  not  impaired.  9  R.  C.  L.  p.  799. 
In  notes  under  Flaherty  v.  Fleming  (W.  Va,) 
3  L.  R.  A.  (N.  S.)  461,  and  Bitello  v.  Bipaon 
(Conn.)  16  L.  R.  A.  (N.  S.)  193,  numerous  cas- 
es Bustaining  the  foregoing  statement  are  col- 
lected. In  these  cases  it  is  shown  that  tbe  own- 
er of  the  fee  may  build  a  bridge  for  Iiis  con- 
venience over  the  easement  or  passageway,  and 
the  owner  of  the  easement  has  no  ground  of 
complaint,  provided  the  use  of  his  easement 
is  not  seriously  obstructed. 

"There  is  no  qoestion  of  light  and  air  in  this 
case.  Neither  is  it  alleged  th&t  the  wires  of 
defendant  telephone  companies  interfere  with 
the  telegraph  or  telephone  lines  of  the  railroad 
company  maintained  along  the  right  of  way. 
The  only  interference  with  the  railroad  com- 
pany's use  of  its  easement  suggested  is  tiie  pos- 
sibility that  wires  crossing  the  track  may  fall 
and  injure  a  passenger  or  employfi  on  a  train 
beneath." 

[6]  Both  upon  reason  and  authority  we  are 
of  the  opinion  that  appellee  railroad  com- 
pany had  DO  such  property  in  the  right  of 
way  as  would  enable  It  to  maintain  this  ae 
tlon  to  enjoin  the  telephone  company  from 
maintaining  at  a  reasonable  height  a  prop- 
erly constructed  and  managed  line  or  lines 
of  telephone  wires,  even  without  grant  from 
the  railroad  company  or  other  authority,  as 
against  all  but  the  owner  of  the  fee. 

It  follows  that  tbe  Judgment  of  the  lower 
court  must  be  reversed  for  proceedings  con- 
sistent with  this  opinion. 

Judgmoit  re\'ersed. 


CHARLES  V.  FLANARY. 

(Court  of  Appeals  of  Kentucky.   Oct  21, 
1921.) 

1.  Elsotlosi  «s>i54(IO)— Evldssoe  takea  nors 
thai  live  iayw  after  Issaet  Marti  mp  It  osstast 

prepariy  admitted. 

Ky.  8t  S  16S0,  Mibsee,  28,  does  not  pro- 
hibit the  taking  of  testimony  after  five  days 
from  making  up  of  issues  in  a  primary  elec- 
tion contest 

2.  Election  «s>l54(IO)— Compt  ns  sf  mb- 
ey.  slwws  by  drouSHtaiitlat  evldssosh 

Corrupt  use  of  money  nnder  Corrupt  Prac- 
tice Act  (Ky.  St  Supp.  1918.  H  1566bl- 
1565b21)  in  a  primary  eladioa  may  be  shown 
by  circumstantial  evidence. 

3.  Elections  «=>I54(I0)— EvIdMce  austalslag 
finding  of  oormpt  use  of  money. 

On  contest  for  nomination  for  office  under 
Ky.  8t  fi  1550,  subsec.  28,  where  there  was 
a  corrupt  expenditnre  of  money  by  friends  of 
contestee  in  his  behalf,  under  Corrupt  Practice 
Act  (Ky.  St.  Supp.  1918.  H  1565bl  to  1565b21), 
evidence  held  sufficient  to  sn stain  a  finding  that 
contestee  had  knowledge  thereof  and  took  part 
therein. 

4.  Elections  «=»I26(6)  — Candidate  vlolatino 
Corrnpt  Praetlos  Aot  not  exeused  under  un- 
ssbstontlal  tschnl^iitles. 

A  candidate  violating  Corrupt  Practice  Act 
(Ky.  St.  Supp.  1918,  SS  1565bl-1565b21)  by 
corruptly  expending  money  in  a  primary  elec- 
tion, should  not  be  excused  under  unsubstan- 
tial technicalities. 

5.  Eleotlons  «=»  120— competent  for  Leolsla- 
tare  to  provide  for  nomination  ky  less  than 
majority  or  plurality;  "aleotlon." 

It  was  competent  for  the  Legislature,  as 
it  did  under  Corrupt  Practice  Act  (Ky.  St. 
Supp.  1918,  S  1565bU),  to  provide  for  the 
nomination  of  a  candidate  In  a  primary  elec- 
tion who  receives  less  than  a  majority  or  pin- 
ralii?  of  the  legal  votes  cast,  fhe  candidate  re- 
ceiving the  majority  or  plnrali^  having  vio- 
lated such  act  A  primary  election  not  being  an 
"election"  wttUn  the  meanfaig  of  the  Constf- 
tution. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Elec- 
tion.] 

6.  Statatss  «=3l25(5)— PrsvMoa  Is  CsmiBt 
Prastlee  Aet  wItMa  title. 

Tbt  provision  in  the  Oormpt  Practice  Aet 
(Ky.  St  Supp.  1918,  S  1666bll>,  providing  that 
the  one  having  the  next  highest  number  of 
votes  shall  be  dedared  nominated  where  tbe 
candidate  receiving  tbe  highest  number  has 
violated  the  Corrupt  Practice  Act  is  within  the 
title  to  such  act,  and  such  act  conforms  to 
Const  S  51. 

7.  Statutes  <^i09— Anything  germaae  to  ges- 
eral  purpose  properly  Inoludsd. 

Auythmg  which  is  germane  to  the  general 
purpose  of  a  legislative  act  as  stated  in  the 
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title  is  not  InlmlcaUe  to  tli«  regnirementB  of 
ConBt.  I  SI. 

8.  Elections  «3»i20— Compt  PracHoe  Aot  held 
■ot  to  violate  oonstltutlonai  provision. 

The  Corrupt  Practice  Act  (Ky.  St  Supp. 
1918,  {  lS65bll)  does  not  conflict  with  Const. 
{  151,  which  relates  exclusively  to  provisions 
for  "depriving  of  office"  any  person  who  pro- 
cares  hia  nomination  or  election  by  eormpt 
practice. 

9.  Electioas  «=al56— Limit  for  llUng  certifi- 
cates of  nomination  laapplicable  In  case  of 
eoatest. 

The  limit  of  time  for  filing  certificates  of 
nomination  before  the  general  Section  does  not 
apply  in  case  of  a  contest  of  a  primary  election. 

Appeal  from  Orcolt  Gourt.  Pfke  Oomity. 

Contest  of  primary  election  by  W.  B.  Flan- 
ary  against  W.  W.  Charles.  Judgment  for 
Gontestaiit.  and  defendant  appeals.  Affirmed. 

J.  J.  Moore  and  Willis  Staton,  both  of  Pike- 
Tllle,  for  appellant. 

John  D.  Carroll  and  Haselrlgg  A  HaMt 
rigg,  all  of  Frankfort,  and  Stratton  ft  Ste- 
phouKin,  at  PtherlUe,  for  anMUea 

THOMAS,  J.  Tliis  is  a  contest  proceeding 
for  the  Republican  nomination  for  the  ofitce 
flC  ooontr  Jodse  of  Flke  comity,  and  was  In- 
sUtDted  under  the  prortelons  of  subsection  28 
of  section  IBBO.  Kaitw^  Statatee,  by  the  ap- 
pellee, W.  B.  Slanery,  against  the  appOllant, 
W.  W.  Caiarles,  bptb  of  whom  woe  candidates 
for  the  nmnlnation  in  the  primary  election  on 
AngDst  6,  1921.  Tbe  regular  Judge  of  the 
Pike  dnAtt  cotut,  where  the  proceedings 
were  pending;  deiiUned  to  sit  and  hear  Qie 
ease,  and  the  spedat  Judge,  who  was  anwlnt- 
ed  by  the  Oorenuw  to  try  It,  dLamlssed  it  up- 
Ml  the  gromid  that  the  notice  of  contest  was 
not  served  in  tlme^  bnt  at  the  present  term  of 
fills  court  that  Judgment  was  reversed  (Flan- 
ary  t.  CSiarles,  192  Ky.  8SS.  233  Si  W.  748). 
and  upon  a  seocmd  hearli^  whm  the  case 
was  beard  upon  its  merits,  it  was  adjudged 
that  appellant  and  eontestee,  Charles,  who 
reortred  880  votes  more  than  the  amtestant; 
Flanary.  "wma  not  entitled  to  the  nranlnattoi 
because  he  had  violated  some  of  the  provi- 
sions of  what  Is  known  as  the  Cormpt  Pnuv 
tlce  Act,  whidi  Is  sections  1660bl-1566b21. 
vol.  8  Kentucky  Statutes,  both  Inclusive,  and 
being  diapter  13,  pvBS.  SesslMi  Acts  1916,  and 
the  nomination  was  awarded  to  Flanary,  he 
having  rec^ved  tlie  next  his^est  nnmbv  of 
votes,  and  had  not  violated  any  ot  the  pvml- 
sions  of  the  statute. 

From  that  Judgment  the  eontestee  proea- 
cntea  Oiis  anieal  and  Cor  a  reversal  his  coun- 
sel urge  three  grounds:  (1)  ^at  the  court 
erred  in  admitting  any  evidence  for  the  cm- 
testant  beeanse  it  was  not  taken  wlUiln  five 
days  after  tbe  Issues  were  made  up;  (2)  tliat 
the  evidence  is  not  sufilclait  to  mstaln  tiie 


Judgment;  and  (Si  that  section  IS^bll,  is 
unconstitutional  In  so  for  as  It  authorizes  the 
awarding  of  the  nomination  to  any  candidate 
not  receiving  a  majority  or  a  plurality  of  all 
the  legal  votes  cast  In  the  election.  These 
grounds  will  be  disposed  of  fts  briefly  as  pos- 
sible in  the  order  named. 

[11  1.  Tbe  notice  ot  contest  was  served  on 
appelant  on  the  16th  day  of  August,  1921, 
and  warned  him  to  appear  and  answer  on  the 
22d  day  of  that  month,  when  he  appeared  at 
the  place  stated  In  the  notice  and  filed  his  an- 
swer and  grounds  of  counter  contest,  and  on 
the  next  day  (August  23)  the  reply  of  contest- 
ant was  filed  and  an  amended  reply  was  filed 
on  the  day  following,  when  the  issues  were 
completed.  On  the  24th  of  August  the  regu- 
lar Judge  of  the  district  notified  counsel  for 
contestant  that  he  would  be  In  PlkevlUe  to 
try  the  ease  on  the  27th  of  that  month,  which 
was  on  Saturday.  On  the  next  day  he  noti- 
fied the  same  counsel  that,  for  reasons  which 
he  deemed  satisfactory,  he  declined  to  sit  in 
the  case,  and  on  the  Monday  following  enter- 
ed an  order  to  that  effect  On  Tnesday,  the 
30th,  the  Governor  designated  a  special  Judge 
to  preside  and  try  the  case,  and  on  the  next 
day  he  notified  the  clerk  of  the  court  that  he 
would  hear  the  case  on  September  5  on  oral 
proof.  Contestant  began  the  taking  of  his 
proof  by  depositions  on  August  29,  and  con- 
tinued to  do  BO  on  August  30  and  31,  when 
bis  counsel  learned  of  the  appointment  of  the 
spedal  Judge  to  try  the  case,  and  of  bis  In- 
tention to  hear  it  on  S^tember  5  on  oral 
proof,  miereupon  counsel  adjourned  the  tak- 
ing of  depositions  and  subiwenaed  the  wit- 
nesses to  appear  tor  tlie  trial  on  September 
6  to  testify  orally. 

The  postticm  of  counsel  concerning  this 
ground,  as  we  understand  It,  Is  that  the  stat- 
ute providing  for  the  contest  of  a  primary 
dection  (subsection  28,  {  1550),  coupled  with 
some  statements  In  the  opinion  in  the  case 
of  Lay  V.  Rose.  177  Ky.  803,  197  S.  W.  921. 
required  appellant  to  Immediately  commence 
the  taking  of  bis  testimony  after  the  Issues 
wwe  made  up  M  August  24,  and  to  complete  It 
five  days  thereafter,  wliich  would  not  be  later 
than  August  80.  It  is  Oiorefore  insisted  that 
no  evidence  takesi  after  Qiat  date,  and  no 
oral  evidence  Introduced  after  that  date  could 
be  legally  beard  at  the  trial,  Wblvb  oocnrred 
more  than  a  month  afterwards,  and  the  court 
erred  In  tiie  admlsrtmi  of  any  of  It  at  tiie 
trial,  althoogb  It  composed  the  great  bulk  of 
contestant's  testimony.  We  cannot  agree  with 
tiiia  oontention.  If  the  language  of  the  opin- 
ion of  the  Lay  Case  upon  tills  point,  whldi  is 
so  much  relied  on  by  counsel,  was  pertin«it 
and  necessary  to  the  determination  of  the  only 
question  Involved  ttiereln,  and  possessed  no 
dements  ot  dlctom.  It  would  not  neeessarlly 
follow  that  counsel's  podtim  was  correct,  fOr 
In  that  case  no         was  obtained  to  try  the 
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case  until  more  than  a  month  after  the  issues 
were  made  and  the  statements  of  the  opinion, 
upon  which  counsel  rely,  were  made  in  the 
light  of  the  peculiar  facts  presented.  But,  as 
Indicated,  the  question  of  practice  Involved 
was  not  before  this  court  for  the  purpose  of 
determination  in  that  case,  since  it  was  held 
that  the  contest  notice  was  not  filed  within 
the  requisite  five  days  after  the  ascertaiolng 
of  the  result  of  the  election  by  the  election 
commissioners,  from  which  date,  the  opinion 
held,  the  time  for  instituting  the  contest  com- 
menced. 

We  have  read  the  statute  providing  for 
this  character  of  contest  with  great  care,  and 
fall  to  find  any  provision  In  it  which  express- 
ly or  by  implication  fixes  the  time  within 
which  either  party  may  take  or  complete  bis 
testimony.  Thf^  time  Is  prescribed  In  which 
the  pleadings  shall  be  made  up,  and  It  says: 
"The  judge  shall  proceed  to  a  trial  of  said 
cause  within  five  days  after  Issue  Is  Joined  as 
herein  provided" — which  latter  requirement 
is  necessarily  directory.  Power  is  conferred 
upon  the  court  or  judge  trying  the  case  to 
hear  the  witnesses  orally,  or  require  the  par- 
ties to  take  the  proof  by  deposition,  neither 
of  which  requirements  can  be  made  until  a 
judge  is  found  who  Is  willing  to  preside  at 
the  trial,  and,  of  course,  the  oral  proof  can- 
not be  heard  except  during  the  triaL  It  Is 
further  provided  that — 

'"The  court  may  require  the  contestant,  or 

the  person  who  has  the  burden  of  proof  under 
the  issues  joined,  to  complete  his  proof  io  not 
less  than  five  daya,  and  the  coBtestee,  or  the 
person  not  having  the  burden,  to  complete 
bia  proof  in  not  less  than  five  days  thereafter, 
and  each  party  may  be  given  one  dny  addition- 
al for  producing  evidence  io  rebuttal,  and  no 
greater  time  shall  be  extended,  unless  the  court 
b«  satisfied  that  the  ends  ot  jutfldce  demand  it" 

This  provision  clearly  refers  and  applies  to 
the  hearing  of  evidence  and  the  Introduction 
of  testimony  at  and  during  the  trial  of  the 
case;  I.  e.,  the  court  may  limit  the  time  with- 
in whldi  the  one  having  the  burden  may  in- 
troduce his  testtmtmy  upon  the  hearing  to  fire 
days,  and  the  same  limitation  may  be  Imposed 
upon  the  other  party,  and  each  of  thou  may 
be  confined  to  onet  day  fOr  the  Introduction  of 
rebuttal  testimony  **unle8s  the  court  Is  satis- 
fied that  the  ends  of  Justice  demand"  an  exten- 
sion of  time;  The  purpose  of  the  Legislature 
evidently  was  to  limit  the  time  corisumed  In 
the  trial  to  12  days,  if  possible,  and  thereby 
further  the  central  Idea  of  speed  in  disposing 
of  the  contest  It  is  easy  to  imagine  many 
contests,  covering  large  districts  or  teriito- 
rles,  where  many  grounds  and  collateral  Is- 
sues are  involved,  that  12  days  would  be  an  ex- 
ceedingly short  time  in  which  to  try  the  case, 
and  under  the  statute,  If  the  ends  of  Justice 
demand  it,  that  time  may  be  extended  Iqr 
thecourt  <te  the  other  hand,  the' Jndge  Is  not 
forbidden  by  the  statute  to  limit  the  time 
for  the  Introduction  of  testimony  to  a  less 


nimiber  of  days  than  the  statute  specifies, 
if  no  injustice  will  be  done,  and  in  that  case 
It  wonld  be  his  duty  to  do  so.  So  interpreting 
the  statute,  It  follows  that  this  ground  Is 
without  merit. 

2.  As  heretofore  stated,  the  sole  grounds 
of  contest  and  counter  contest,  tried  below 
and  involved  on  this  appeal,  are  violations 
of  the  Corrupt  Practice  Act  by  the  respective 
parties.  As  against  the  contestee  It  ta  al- 
leged that  be  spent  in  the  election,  or  others 
spent  for  him,  with  his  knowledge  and  cnn- 
aeut,  more  than  $1,000,  which  Is  tlie  maxi- 
mum amount  for  purely  legitimate  purposes 
allowed  by  the  statute  for  a  county  office,  and 
that  be  failed  to  Include  any  part  of  it  In 
either  bis  ante  or  post  election  exxtease  ac- 
.  counts,  which  the  act  requires  to  be  sworn 
to  and  filed  by  the  candidate.  Furthermore, 
it  is  alleged  that  he,  with  candidates  for 
other  nominations,  formed  a  slate  and  pooled 
their  money  in  a  "jack  pot"  to  be  used  in 
the  election,  and  especially  on  the  election 
day,  to  bribe  and  otherwise  corrupt  voters 
to  support  the  candidates  who  were  members 
of  the  pool,  and  that  he  contributed  to  that 
fund  as  much  as  $1,000,  which  was  used  by 
his  friends  and  "strikers^'  at  the  various  pre- 
dncts  of  the  county  on  election  day  tn  carry- 
ing out  the  purpose  for  which  it  was  con- 
tributed, with  Ills  knowledge  and  consent, 
all  of  which  was  in  direct  violation'  ot  the 
provisions  of  the  Corrupt  Practice  Act. 

On  the  day  of  the  election  appellant  was 
at  the  Knox  precinct  in  FUce  county,  which 
contains  some  300  or  400  Republican  voters. 
As  many  as  three  nnlmpeached  ^witnesses 
testified  that  they  saw  him  at  that  precinct 
during  the  election  day  with  a  large  amount 
of  money,  composed  of  small  bills,  and  tbat 
be,  on  a  number  of  occasions,  gave  some  of 
it  to  the  witnesses  for  the  purpose  of  paying 
for  votes  cast  for  him,  and  that  the  money 
was  so  paid  with  his  knowledge  and  consent ; 
furthermore^  that  he  himself  paid  a  number 
ot  voters  the  amount  they  demanded  for  cast- 
ing tb^  vote  for  him,  which  payments  were 
done  sometimes  bdilnd  the  house  in  which 
the  Section  was  held,  and  at  other  times  he 
dropped  the  money  cm  the  ground  and  the 
voter  picked  It  up.  ^pellant  denies  all  of 
that  guilty  testimony,  but  admits  b^g  at 
the  preduct  on  electl<m  day  with  a  consider- 
able amount  of  money,  and  that  he  may  bare 
dropped  some  of  it  during  the  day.  but  that 
the  only  money  which  he  remembers  to  have 
spent  was  for  some  gingerbread,  althon^ 
he  was  active  In  seeing  tliat  his  name  got 
upon  the  slips  which  "strikers"  for  liimself 
and  other  candidates  were  making  out  and 
giving  to  the  voters,  who  were  paid  tb^  price 
^hen  the  name  on  the  slips  was  vuted  for. 

On  Tneaday  preceding  the  primary  elec- 
tion appellant  went  to  the  ofiSce  of  J.  M. 
Boiling,  who  was  and  is  the  onnmonweaitli's 
attorney  of  that  Judicial  district,  and  wltli 
him  was  a  man  by  the  name  at  Whitt,  and 
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the  two  went  Into  a  room  back  of  the  office, 
In  which  there  was  a  bed,  and  Bitting  upon 
Jt  was  Anse  May,  around  whom  were  scatter- 
ed on  the  bed  a  great  number  of  $1  and  ¥2 
bills,  which  he  was  placing  in  envelopes.  May 
was  a  candidate  for  the  Republican  nomlna- 
tion  for  county  court  clerk  of  the  county,  and 
was  on  the  slate  with  appellant  A  short 
time  thereafter  W.  W.  Barrett,  the  county 
att(»iiey  of  the  county,  whom  appellant  ac- 
knowledged was  his  chief  campaign  manager, 
came  into  the  room  and  brought  with  him  a 
large  bundle  of  money  wrapped  In  a  newspa- 
per, which  he  threw  upon  the  bed  and  mixed 
it  with  that  which  was  already  there.  The 
envelopes  soon  ran  out,  and  Whitt  was  given 
50  cents  by  appellant,  and  Instructed  to  buy 
more,  which  he  did.  Barrett  seems  to  have 
taken  charge  of  as  many  of  the  envelopes  as 
were  to  be  bandied  by  appellant  as  a  member 
ot  the  pool  or  slate  to  which  he  belonged, 
and  gave  one  of  them,  containing  $150,  to 
Whltt,  with  directions  for  him  to  use  the 
money  ctmtalned  in  it  at  the  latter's  precinct 
on  election  day,  and  the  directions,  accord- 
ing to  the  witness,  were  carried  out.  Bar- 
rett gave  envelopes  containing  different 
amounts  of  money  to  other  "strikers"  or 
"workers"  for  appellant,  to  be  used  at  other 
precincts  in  the  county,  and  the  circumstanc- 
es testified  to  leave  no  doubt  but  that  all  of 
the  money  la  that  back  room  was  not  only 
provided,  but  was  actually  used  on  the  elec- 
tion day.  for  appellant  and  those  associated 
with  him  on  his  slate. 

On  the  same  morning  of  the  meeting  In 
BolUng'B  oftlce  Barrett  applied  to  the  People's 
Bank'  <tf  PlkevUle  and  inquired  If  he  could 
draw  a  draft  on  the  Bank  of  Freebum,  W. 
Va.,  of  which  appellant  was  president.  He 
was  Informed  that  he  coald,  and  some  officer 
of  the  bank  filled  In  a  blank  draft,  drawn  on 
the  Bank  of  Freebum  and  payable  to  the 
People's  Bank  of  Plkevllle,  for  the  sum  of 
¥2.000,  and  delivered  it  unsigned  to  Barrett. 
He  was  gone  a  little  while  and  returned  with 
the  signature,  "W.  W.  Charles,"  written 
thereon,  and  he  procured  the  f2,S00  called 
for  by  It  and  carried  It  to  Bt^llng's  office 
where  It  was  bandied  In  the  manner  hereln- 
b^ore  stated.  That  draft  was  paid  by  the 
Freebum  bank  on  August  5,  three  days  after 
It  was  drawn,  and  was  charged  to  tiie  ac- 
count of  appellant,  and  the  cashier  testified 
that  the  signature  to  it  was  the  hand- 
writing of  appellant,  and  the  teller  of  the 
Feople's  Bank  of  Plkevllle  testified  substan- 
tially the  same.  At  the  beginning  of  his  tes- 
timony, and  when  the  draft  was  not  pres- 
ent, appellant  denied  having  signed  it  or  any 
knowledge  concerning  It;  but  when  he  was 
confronted  with  the  draft  later  in  the  trial 
he  said,  "If  it  Is  not  my  signature  it  la  a 
fine  Imitation."  He  could  not  be  Induced  by 
the  most  rigid  cross-examination  to  state 
whether  the  signature  to  the  draft  was  made 
by  him,  and  the  answer  given  above  was  as 


responsive  as  be  could  be  Induced  to  make  to 
the  most  direct  questions.  Barrett,  who,  as 
we  have  sera,  was  the  general  manager  of  the 
appellant's  campaign,  was  subpcenaed  by  con- 
testant to  appear  at  the  trial  and  testify 
orally,  but  he  disobeyed  the  subpcena  and 
was  absent  throughout  the  trial,  although  he 
conversed  with  appellant  on  the  last  day  he 
was  seen  In  Plkevllle  before  his  departure. 
It  Is  true  appellant  served  Barrett  with  a 
subpoena  for  the  purpose  of  taking  his  dep- 
osition on  September  30,  1921,  but  no  effort 
was  made  by  him  to  procure  the  presence 
of  Barrett  to  testify  orally  on  the  trial  of 
the  case. 

[2, 3]  It  Is  seriously  Insisted  that  tbe  tes- 
timony as  above  briefly  stated  was  insuffi- 
cient under  the  rullug  in  the  case  of  Hardin 
V.  Horn,  184  Ey.  548,  212  S.  W.  573,  and 
cases  referred  to  therein,  to  sustain  the 
charges  upon  which  the  judgment  was  based, 
and  for  that  reason  it  was  the  duty  of  the 
court  to  dismiss  the  contest.  In  those  cases, 
particularly  the  one  named,  the  proof  of  al- 
leged violation  of  the  statute  consisted  in 
the  wrongful  expenditure  of  money  by  frl^ids 
of  tbe  candidates  whose  nominations  were 
contested,  there  .being  no  evidence  to  show 
that  it  was  done  under  their  directions  or 
with  thdr  knowledge,  and  the  court  said: 

"In  tbe  absenca  of  some  afflzmative  evidence 
connecting  tbe  contestees  with  a  knowledge  of 
It,  It  is  insufficient  to  bring  borne  to  them  any 
violation  of  tbe  law." 

Evidently  the  court  In  that  case,  by  tbe 
use  of  the  words  "affirmative  evidence," 
meant  that  there  must  be  something  more 
than  bare  suspicion,  and  did  not  Intend  to 
say  that  properly  provm  drcumstances  from 
which  the  principal  fact  might  be  logically 
and  unerringly  deduced  would  not  constitute 
affirmative  evidence,  since  facta  necessary  to 
support  the  grounds  for  election  contest  pro- 
ceedings may  be  proven  by  circumstantial 
evidence,  as  well  as  in  other  cases,  even  in 
criminal  prosecutions.  We  not  only  have  In 
this  case  extreme  evasiveness  ami  want  of 
candor  on  the  part  of  appellant  in  giving  his 
testimony,  but  he  exhibits  a  most  utreme 
lack  of  memory,  and  the  Innocence  vrith 
which  he  looked  upon  tbe  mon^  on  the  bed 
In  Boiling's  office,  without  the  slightest  sus- 
picion of  what  It  meant,  or  ^e  remotest  Idea 
of  the  nse  which  May  and  his  representative 
Barrett  intended  to  make  of  1^  Is  most  re- 
markable, and  would  easily  stamp  him  as  a 
dupe  were  It  not  tor  the  fiict  that  he  Is  pres< 
idoit  of  a  bank  and  possesses  the  legal  quali- 
fications for  the  office  of  county  Judge.  But 
we  are  not  relegated  In  this  case  to  dr* 
cumstantial  evidence  for  the  affirmative  proof 
necessary  to  convict  appellant  of  the  viola- 
tions with  which  he  Is  charged.  He  knew 
that  Barrett  had  the  money  in  Boiling's  of- 
fice, and  he  knew  that  he  had  famished  that 
money.  Be  then  and  th»e  saw  that  It  was 
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being  prejiaTed  for  use  oa  election  day*  and 
some  of  It  was  given  to  Wbltt  In  bla  presrace 
to  be  used  on  that  day.  and  wbicb  was  so 
used-  There  la  no  doubt  but  that  he  Intew 
that  Barrett  had  given  to  others  sums  of 
mcmey  to  be  used  for  the  same  purpose  and 
that  It  was  so  used,  and,  finally,  he  la  shown 
himself  to  have  used  money  corruptly  at  the 
Knox  prednct  on  the  day  of  the  election. 

[4]  The  purpose  of  the  enactmmit  of  the 
statute  was  to  prevent  the  unlawful  practice 
of  using  money  corruptly  in  elections,  and 
courts  should  lend  a  willing  hand  In  its  en- 
forcement wbere  the  facts  and  drcumstances 
Jnstify  It.  No  reluctance  ^dkould  be  exhibited, 
nw  should  the  conrt  Indulge  in  any  unsub- 
stantial technicalities  whereby  the  offending 
candidate  may  be  excused ;  for  it  Is  doubtful 
if  there  is  any  practice  which  strikes  more 
deeply  at  the  root  of  dvilization  and  our 
Bepublican  form  of  government,  than  the  cor- 
ruption ot  Sections  with  money  or  other  un- 
lawful influence.  If  the  practice  Is  allowed 
to  continue  unchecked,  elections  will  become 
mere  matters  of  barter  and  sale,  and  the  per- 
petuity of  our  institutions  will  be  utterly  de- 
stroyed, and  decay  and  revolution  will  be  tbe 
ultimate  and  Inevitable  resalt,  since  pollution 
of  the  dectorate  invites  certain  political  de- 
mise. 

The  evidoice  In  this  case  ccmvlnces  us  be- 
yond doubt  tliat  appellant  was  gullly  of  the 
acts  alleged  against  him,  and  the  court  prop- 
erly declared  his  nomination  void  and  prop- 
erly awarded  it  to  appellee,  since  we  are 
clearly  ot  the  opinion  that  tbe  evidence  did 
convict  him  of  a  violation  of  the  statute, 
provided  section  lB6fibll,  which  is  section  11 
of  the  Corrupt  Practice  Act,  is  valid,  a  ques- 
tion whiCh  we  will  determine  in  disposit^  of 
ground  (3)  relied  cm. 

S.  The  secttcn  last  r^erred  to  says: 

"In  any  contest  over  the  nomination  or  elec- 
tion of  any  officer  mentioned  in  this  act,  it  may 
be  alleged  in  tbe  pleadings  that  tbe  provieions 
of  this  act  have  been  violated  by  the  candidate 
or  by  others  in  his  behalf  with  his  knowledge, 
and  if  It  so  appears  upon  the  trial  of  said  con- 
test, then  said  nomination  or  election  shall  be 
declared  void,  and  it  is  hereby  provided  that 
the  candidate  who  has  received  the  next  high- 
est number  of  votes,  and  who  has  not  violated 
the  provisions  of  this  act,  shall  be  declared 
nominated  or  elected,  unless  it  also  appears  that 
one  of  the  parties  to  the  contest  received  a 
plurality  of  the  votes  cast  and  did  not  violate 
tbe  provisions  of  this  act." 

Counsel  for  appellant  vigorously  contend 
that  the  portion  of  the  section  saying,  "It 
is  hereby  provided  that  the  candidate  who 
has  received  the  next  highest  number  of  votes 
und  who  has  not  violated  the  provisions  of 
this  act  shall  be  declared  nominated  or  elec- 
ted," is  unconstitutional,  because:  (a)  It  is  [ 
Incompetent  for  the  Legislature  to  provide  1 
fur  the  nomination  of  a  candidate  in  the 
primary  election  who  received  less  than  a ! 


majority  or  i^urallfy  of  the  legal  votes  cast; 
Q))  that  the  title  to  the  Corrupt  Practice  Act 
is  not  snffldent  to  include  the  proviso  under 
consideration,  and  it  is  therefore  unconstitu- 
tional as  not  conforming  to  section  51  of  the 
Constitution,  which  in  part  provides  that  "no 
law  enacted  by  the  (General  Assembly  shall 
relate  to  more  than  one  subject,  and  that 
shall  be  expressed  In  the  title;*'  and  because 
(c)  under  the  provisions  of  section  151  of  the 
Constitution  the  Legislature  was  not  author- 
ized to  go  farther  in  legislating  against  cor- 
rupt practices  in  elections  than  to  potalize 
tbe  guilty  candidate  by  depriving  him  of  of- 
fice and  that  it  had  no  right  In  such  leglsla- 
tltm  to  say  that  his  opponent  who  received 
less  than  a  plurality  or  majority  of  the  legal 
votes  cast  in  the  election  should  become  the 
nominee,  though  Innocent  ot  any  corrup^ 
practice. 

[S]  In  support  of  reason  (a),  the  doctrine 
announced  In  tbe  case  of  McKInney  v.  Bark- 
er, 180  Ky.  526,  203  S.  W.  303,  L.  R.  A.  J018E, 
5S1,  is  relied  on,  and  if  the  principles  an- 
nounced in  that  opinion,  to  which  we  still 
adhere,  are  applicable  in  this  case,  the  point 
is  well  taken.  On  the  contrary,  If  they  are 
to  apply  only  to  general  elections,  at  which 
the  ofQce  Is  to  be  filled,  and  not  to  a  primary 
election,  at  which  only  a  candidate  is  to  be 
selected  or  nominated,  tben  this  reason  will 
have  to  be  denied. 

The  McKinney  Case  was  a  contest  over  a 
general  election,  and  it  was  expressly  stated 
In  that  opini<»i  that — 

"In  this  case  we  are  not  concerned  aboat  the 
effect  of  Rudi  a  provision  [the  one  uqder  con- 
sideration] in  a  contest  over  a  nomination  at  a 
primary  elecUoo,  for  the  oae  here  involved  is 
a  general  election  to  fill  the  office." 

Tbe  underlying  reason  for  the  McKinney 
opinion  was  that  the  word  "elected,"  as  used 
In  tbe  Constitution,  should  be  given  Its  com- 
mon-law and  generally  understood  definition, 
which  was  that  the  person  or  proposition,  to 
be  "elected"  or  carried,  as  the  case  might  be, 
should  recdve  either  a  majority  or  a  plu- 
rality of  the  legal  votes  cast  at  the  election, 
and  that  nothing  short  of  such  majority  or 
plurality  would  constitute  an  election  to  of- 
fice or  the  adoption  of  a  public  measure. 

Statutory  primary  elections  for  the  pur- 
pose of  nominating  candidates  for  office  are 
but  substitutes  for  party  machinery  for  the 
accomplishment  of  the  same  purpose  with  the 
adoption  of  such  regulatory  measures  aa  the 
Legislature  may  deem  proper  to  safeguard 
purity,  honesty  and  fairness  in  the  selection 
of  candidates.    It  was  thought  that  with 
such  safeguards  the  chicanery  of  the  politi- 
cians would  be  circumvented,  and  more  ef- 
ficient and  better  Qualified  candidates  would 
'  be  selected.  The  scheme  was  unknown  at  the 
I  time  of  the  adoption  of  our  present  Constitu- 
tion, nor  was  it  In  use  at  any  time  prior  to 
I  that^  so  jfar  as  we  are  aware.   Nowhere  in 
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the  Constitution  Is  reference  made  to  a  pri- 
mary election,  either  statutory  or  otherwise. 
If  party  organizations,  through  and  by  which 
nominations  were  made  prior  to  the  enact- 
ment of  the  primary  election  law,  could  regu- 
late the  nominatlOD  of  candidates,  including 
provisions  for  determinlDg  who  was  entitled 
to  the  nomination,  we  fail  to  see  why  the 
liegislature  could  not  adopt  the  same  or  simi- 
lar rules  and  regulations  in  providing  for 
nominations  in  primary  elections.  There 
neither  was,  nor  could  be,  any  legal  reason, 
BO  far  as  we  are  informed,  why  a  political 
party,  through  its  duly  constituted  authori- 
ties, migtit  not  provide  for  the  nomination  of 
its  candidates  by  a  vote  less  than  a  majority 
or  plurality  of  the  nominating  body.  And, 
tbat  being  true,  it  is  difficult  to  perceive  why 
the  statutory  method,  which  took  the  place 
of  the  party  method,  may  not  make  similar 
provldons,  especially  as  against  a  candidate 
who  has  proven  himself  unworthy  to  receive 
the  nomination. 

But,  the  qu&tlon  Is  not  an  open  one  in  this 
state,  for  In  a  number  of  cases  it  had  been  held 
tbat  a  primary  election  is  not  Included  In'the 
term  "election"  aa  used  In  the  Constitution. 
M<mtgomery  v,  Cbelf,  118  Ky.  766,  82  S.  W. 
388.  26  Ky.  Law  Rep.  638;  Hodge  v.  Bryan, 
149  Ky.  110. 148  8.  W.  21 ;  MarshaU  v.  Dillon, 
149  Ky.  115,  148  S.  W.  28;  and  Hager  v. 
Robinson,  154  Ky.  489,  157  &.  W.  1138.  See, 
also,  20  Corpus  Juris,  114,  9  R.  C.  L.  1074, 
and  Ledgerwood  v.  Pitts,  122  Tenn.  570,  125 
S.  W.  1036.  There  are  also  a  number  of 
cases  from  other  states  cited  in  note  6  to  the 
text  of  Corpus  Juris  referred  to.  Without 
further  elaboration,  since  the  exigencies  of 
this  case  will  not  admit  of  It,  we  conclude 
that  the  doctrine  announced  In  the  McKin- 
ney  Case  is  not  applicable  to  primary  elec- 
tions under  our  statute. 

[I,  7]  In  disposing  of  reason  (b),  but  little 
need  be  said.  The  title  to  the  Corrupt  Prao- 
tlce  Act  says: 

"An  act  to  promote  pore  electioiu,  primaries 
and  coDventipns,  and  to  prevent  corrupt  prac- 
tice in  the  same;  to  limit  the  expenses  of  can- 
didates; to  prescribe  tbe  duties  of  candidates 
and  providing  penalties  and  remedies  for  viola- 
tioDB,  and  declsriDg  void,  under  certain  condi- 
tions, elections  in  which  these  provinons  or  any 
of  them  have  been  violated." 

Anything  which  is  germane  to  the  gener^ 
al  purpose  of  the  act  as  stated  In  the  title, 
as  frequently  held  by  this  court,  is  not  Inimi- 
cable  to  the  requiranents  ot  section  51  of  the 
Constitution.  The  central  purpose  of  the  act, 
as  stated  in  Its  title,  was  "to  promote  pure 
electious,  primaries  and  convenUohs,  and  to 
Invent  corrupt  practice  in  the  same."  That 
pnrposet  could  be  promoted  by  elevating  the 
candidate  receiving  the  highest  number  of 
votes,  and  who  lud  not  been  guilty  of  corrupt 
practice,  to  tbe  nomination,  as  well  as  by 
withholding  the  nomination  or  election  from 
a  candidate  who  received  a  majority  or  a 


plurality  of  the  legal  votes  cast,  but  who  was 
guilty  of  such  practice.  The  statute,  as  en- 
acted, holds  out  an  incentive  to  all  candi- 
dates for  the  same  office  to  desist  from  any 
corrupt  practice  so  that  he  might  in  a  possible 
event  be  awarded  the  nomination,  although 
he  did  not  receive  a  majority  or  a  plurality  of 
the  votes  cast  in  the  primary  election.  We 
therefore  conclude  that  the  provision  under 
consideration  is  not  only  germane  to,  but  is 
essentially  promotive  of,  the  expressed  pur- 
pose for  the  enactment  of  the  statute. 

[8]  Section  151  of  the  Constitution*  npcm 
which  is  based  reason  (c),  says: 

'^he  General  Assembly  shall  provide  suita- 
ble means  for  depriving  of  office  any  person 
who,  to  procnre  his  nomination  or  election,  has, 
in  his  canvaBs  or  election,  been  guilty  of  any 
-unlawful  use  of  money,  or  other  thing  of  value, 
or  has  been  goilty  of  fraud,  intimidation,  brib- 
ery, or  any  other  cormpt  practice,  and  he  shall 
be  held  responsible  for  acts  done  by  others  with 
hla  authority,  or  ratified  by  him." 

A  careful  reading  of  that  section  will  dis- 
close that  the  authority  conferred  on  the  Leg- 
islature by  it  is  one  rating  exclusively  to 
the  "depriving  of  office  any  perstm  who,  to 
procnre  hie  nomination  or  election,  has,  in  his 
canvass  or  election."  been  guilty  of  any  of 
the  acts  denounced  therein,  or  of  any  corrupt 
practice  which  the  L^islatnre  might  incor- 
porate in  any  statute  enacted  under  the  au- 
ittaority  conferred  by  the  section.  It  nowhere, 
expressly  or  by  implication,  refers  to  tbe 
right  of  the  Legislature  to  deprive  one  of 
his  nomination  for  office  by  primary  Section 
or  otherwise,  but  leaves  that  question  un- 
touched. It  is  true  that  tbe  Legislature  was 
authorized  under  it  to  deprive  one  of  his 
o&ce  who  was  provoi  guilty  of  the  forbidden 
practice,  whether  It  was  employed  In  secur- 
ing the  person's  nomination  or  In  securing  bis 
election  after  his  nomination.  In  other 
words,  the  Legislature  was  empowered  by  the 
section  to  prescribe  as  a  ground  for  depriving 
one  of  office,  whether  by  contest  proceedings 
or  otherwise,  tbat  he  was  guilty  of  corrupt 
practice  in  procuring  his  nomination,  though 
his  conduct  after  that  time  was  unimpeach- 
able. However,  no  statute  has  yet  been  enact- 
ed permitting  one  to  be  deprived  of  his  of- 
fice, by  contest  or  otherwise,  for  corrupt  prac- 
tice in  securing  his  nomination,  though  it 
may  be  done  under  the  Corrupt  Practice  Act, 
where  the  violations  occurred  in  the  general 
election.  The  section,  then,  dealing  exclu- 
sively with  the  right  of  the  Legislature  to 
deprive  one  of  office  after  his  final  election 
for  violating  any  provision  wliich  might  be 
macted  against  corrupt  practice,  and  by  im- 
plication confining  it  to  penalizing  the  viola- 
tor of  any  statute  which  it  might  enact 
thereunder,  it  follows  that  the  power  of  the 
L^islature  with  reference  to  the  regulation 
of  nominations,  by  primary  elections  or  other- 
wise, was  unmolested  by  the  8ecti<m.  This 
interpretation  of  section  161  raiders  reason 
(c)  unavailable. 
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[I]  In  view  of  the  fact  that  there  Is  bat 
little  time  Interrenlng  t^li  the  general  elec- 
tion, it  might  not  be  amiss  to  say,  though  the 
question  is  not  presented,  that  It  l8  the  opin- 
ion of  the  court  that  the  limit  for  filing  cer- 
tiflcates  of  nomination  to  45  days  before  the 
general  election  should  not  apply  In  cases 
nice  this,  and  the  clerk  of  the  Pike  (drcutt 
court  will  cause  to  be  printed  the  name  of 
appellee  as  the  Republican  candidate  for 
county  Judge  on  the  ballot  to  be  voted  at  the 
general  election  on  November  8,  1921,  as  cer- 
tified by  the  Judgment  below,  and  by  this 
opinion. 

There  being  no  other  ground  attacking  the 
judgment  it  results  that  It  should  be  and 
is  affirmed,  and  an  immediate  mandate  larae. 


DAMRON  V.  JOHNSON. 

(Court  of  Appeals  of  Kentucky.   Oct.  21, 
1921.) 

1.  Elections  «3=>I26(6)— Unexecuted  IntMrtlon 
to  onlawfally  expend  money  does  not  deprive 
oandldatB  of  nomination. 

An  unexecuted  intention  of  a  candidate  to 
unlawfully  expend  money  to  secure  a  nomina- 
tion in  a  primary,  in  the  absence  of  affirma- 
tive evidence  that  be  did  so  expend  at  least  a 
part  of  it,  will  not  deprive  him  of  the  nomina- 
tion. 

2.  Elections  «=9lS4(  10)— Evidence  losefllelent 
to  show  coriupt  nse  of  ■oney  In  priniry  alee- 
tion. 

In  a  contest  of  a  primary  election,  evidence 
held  insufficient  to  warrant  the  court  in  holding 
that  defeodaot  was  guilty  of  corruptly  expend- 
ing money. 

Appeal  from  Circuit  Court,  Pike  County. 

Contest  of  primary  election  by  Luther 
Damron  against  J.  U,  Johnson.  Judgment 
for  defendant;  and  plaintiff  appeals.  Af- 
firmed. 

Hazelrlgg  &  Hazelrlgg  and  John  D.  Car-* 
roll,  all  of  Frankfort,  and  Joseph  D.  Harklns, 
of  Prestonsburg,  for  appellant 

J.  J.  Moore  and  Willis  Staton,  both  of 

Pikeville,  for  appellee. 

TUHNBR,  C.  On  the  former  appeal  of  this 
case  (192  Ky.  350,  233  S.  W.  745)  only  cerUln 
questions  of  practice  and  pleading  In  prima- 
ry election  contest  cases  were  Involved,  and 
the  court  In  that  opinion  reversed  the  Judg- 
ment for  a  trial  on  the  merits.  Upon  the  re- 
turn -of  the  case  such  trial  was  had  and  the 
contest  of  appellant  was  dismissed,  and  the 
appellee  adjudged  to  be  the  Republican  nom- 
inee for  sheriff  of  Pike  county.  There  Is 
pending  In  this  court  an  appeal  from  the 
Pike  drcult  court  of  Charles  v.  Flanary, 


this  day  decided  (233  S.  W.  90*),  wherein 
all  the  questions  made  and  discussed  on  this 
appeal  are  disposed  of  except  the  sin^e 
question  whether  the  evidence  herein  suffi- 
ciently connects  the  appellee  with  the  cor- 
rupt use  of  mon>y  in  the  primary  election  to 
justify  the  court  In  declaring  that  olthou^ 
he  received  a  majority  of  the  votes,  he  Is  not 
entitled  to  tlie  nomination  for  that  reason, 
and  that  appellant,  who  received  the  next 
highest  number,  should  be  dedared  the  nom- 
inee. 

It  may  be  safely  stated  that  the  evidence 
unmistakably  shows  the  use  of  an  enormous 
corruption  fund  at  the  primary,  and  that  it 
satisfactorily  shows  appellee  to  have  been  to 
a  great  extent  a  beneficiary  of  the  expmdi- 
ture  of  that  fund.  In  foot,  the  record  fur- 
nishes astonishing  evidence  of  the  amount  of 
funds  which  certain  candidates  in  the  iirima- 
ry  and  tbelr  friends  had  raised  or  intended 
to  raise  for  election  purposes.  It  is  bardiy 
believable  that  a  candidate  for  a  nomination 
for  sAierlff  would  eont^nplatc  the  qiendine 
of  or  arrange  for  the  raising  of  a  $20,000 
fund  to  be  expended  in  one  county  to  secure 
only  a  nomination  of  a  party  for  the  office 
of  sheriff ;  and  yet  it  stands  admitted  by  the 
appellee  himself  that  he  and  his  tamily  and 
friends  had  arranged  for  such  a  fund  and 
had  contemplated  Its  expenditure  In  the  pri- 
mary up  to  the  Tuesday  before,  when  hi*: 
chief  opponent  withdrew.  He  says,  however, 
that  after  such  withdrawal  he  regarded  his 
nomination  as  practically  assured,  and  there- 
fore the  fund  was  not  exp»ided,  and  that 
on  the  contrary,  he  ttaly  expended  the  sam^ 
shown  by  his  election  report,  which  were 
within  the  statutory  limit 

The  evidence  discloses  that  In  tlie  primary 
certain  candidates  for  different  offices  pooled 
their  Interests  In  certain  precincts  or  part.-; 
of  the  county,  and  the  workers  were  direct- 
ed to  and  did  work  for  this  slate  as  repre- 
sented by  the  pool,  and  that  when  a  vote 
would  be  procured  certain  slips,  already  pre- 
pared, would  be  handed  to  the  voter,  with  an 
Indication  thereon  of  the  persons  for  whom 
he  was  to  Vote,  and  the  worker  would,  ei- 
ther before  or  after  the  voting,  reward  the 
voter  to  the  ext^t  of  the  agreed  anrount.  or. 
as  some  of  them  have  said,  "make  him  a 
present." 

That  appellee  was  the  b^eflciary  to  a  great 
extrat  of  this  pooling  arrsngemoit  Is  suffi- 
ciently shown,  but  whether  the  evidence 
shows  that  he  actually  put  up  any  money  in 
the  pool,  or  that  the  same  was  expended  by 
the  workers  for  his  use  and  benefit  vrttb 
his  knowledge,  Is  the  thing  we  must  deter- 
mine under  the  evidence.  In  this  case,  as  In 
the  case  of  Hardin  t.  Horn,  181  Ky.tSlS,  212 
S.  W.  673,  It  may  be  said  that  the  evidence 
furnishes  grounds  for  a  strong  sos^cion  that 
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appellee  furnished  some  of  the  money  that 
went  Into  the  pool,  and  there  Is  plenty  of 
erldence  that  the  pooled  itfoney  was  used  In 
hia  behalf  for  corrupt  purposes,  but  there  Is 
only  an  Inference  that  it  was  so  uaed  with 
his  knowledge,  and  the  only  evidence  relied 
on  by  appellant  as  affirmative  evidence  of  its 
use  with  his  knowledge  la  that  of  three  wit- 
nesses whose  evidence  we  will  discuss. 

J.  B.  Policy  states  that  he  had  a  brother 
who  was  a  candidate  for  county  clerk  In  the 
primary,  and  that  on  the  Wednesday  before 
the  primary  he  had  a  meeting  with  appellee 
and  others  wherein  he  said  to  appellee^  that 
there  was  an  understanding  between  'them 
that  at  the  proper  time  appellee  and  his 
brother  were  to  put  up  their  money  togetJier, 
and  make  the  fight  t(«ether,  and  that  the 
time  bad  come  for  something  to  be  done 
along  that  line ;  that  in  response  to  this  ap- 
pellee  gald:  "My  money  Is  done  out.  I  put 
miy  mon^  1b  with  May  In  the  other  side  of 
the  county.  *  *  *  I  couldn't  do  you  any 
good  with  that  part  of  it,  It  la  on  the  Tug 
aide  of  the  county.  •  •  •  What  I  have 
OIL  this  side,  I  wlU  give  you  the  names  of 
the  men  who  have  It,  and  you  can  put  yonra 
with  it;"  that  appellee  indicated  that  he 
had  put  in  with  May  on  the  Tug  side  of  the 
county  ^,000,  and  that  Hay  was  a  candidate 
against  witness'  brother  for  county  clei^; 
and  that  appellee  said  he  could  not  tell  who 
had  thaf;  mtmey  on  the  Tug  slde^  but  if  he 
would  wait  until  tomorrow  he  would  give 
him  In  writing  the  names  of  the  persons  who 
had  the  money  on  the  other  side  of  the  coun- 
ty, but  that  he  never  had  done  w;  that  be 
supposed  the  money  referred  to  by  Johnson 
was  put  up  by  him  for  tiie  purpose  of  influ- 
encing TOters ;  that  Johnson  did  not  in  fact 
put  up  any  money  with  him  or  his  brother, 
to  his  knowledge,  but  said  that  because  of 
Scott's  withdrawal  he  had  been  saved  $8,000 
and  that  before  such  withdrawal  he  had  ex- 
pected to  put  in  something  like  fl6,000.  On 
cross-^anrinatlon  he  said  that  he  did  not 
know  whether  Johnson  had  spent  a  dollar 
in  the  campaign,  and  never  saw  a  dollar  of 
his  money,  and  never  saw  a  dollar  spent  for 
him,  although  he  was  Interested  in  the  pri- 
mary all  the  way  through  on  behalf  of  bla 
brother. 

This  evidence  is  wholly  denied  by  the  ap- 
pellee in  so  far  as  It  relates  to  the  putting 
up  of  money  by.  him  with  May  or  anybody 
else  to  he  used  In  the  primary,  but  he  admits 
that  he  probably  told  PoUey  that  the  with- 
drawal of  Scott  had  saved  him  his  money, 
and  that  he  would  have  had  to  put  up  a  lot 
of  money  to  defeat  Scott,  and  admitted  that 
he  probably  said  that  there  would  have  been 
as  much  as  $15,000  in  the  race  if  Scott  had 
continued  In  It,  but  that  after  Scott's  with- 
drawal he  cmsidered  himself  virtually  with- 
out opposition,  and  there  was  no  Icmger  any 
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ne.cesslty  for  his  expending  a  large  sum  of 
money,  and  that  thereafter  he  only  kept  up 
bts  organization  sufficiently  to  tret  out  his 
vote,  and  that  he  did  not  in  fact  give  out  any 
campaign  funds  to  any  part  of  the  county. 

None  of  the  other  persons  present  at  that 
meeting  are  introduced  as  witnesses,  but  It 
Is  stipulated  that  one  of  them  would  state 
that  he  heard  no  such  conversation,  but  that 
during  a  part  of  the  time  he  was  present 
he  was  engaged  In  a  private  conversatlCBi 
with  other  participants  in  that  conference. 
Under  this  guallQcation  In  the  stipulation, 
the  evidence  of  the  other  witness,  being 
purely  negative,  Is  of  no  value  whatsoever. 

The  evidence  of  Polley,  accepted  at  Its  full' 
value,  Is  only  that  the  Wednesday  before  the 
primary  Johnson  stated  that  he  already  had 
his  money  out.  which  means  only  that  at 
that  time  Johnson  had  placed  money  in  cer- 
tain precincts  of  the  county  to  be  expended, 
but  cannot  be  accepted  as  a  stntentent  that 
he  had  actually  expended  any  of  It'for  cor- 
rupt purposes.  We  not  only  have  the  evi- 
dence to  the  contrary  of  Johnson  himself, 
specifically  denying  that  he  made  any  such 
statements  to  PoUey^  but  we  have  hla  fur< 
ther  evidence  to  the  effect  that  In  foct  he 
did  not  expend  any  money  for  corrupt  pur- 
poses in  the  election  pr  for  other  purposes, 
except  as  shown  by  bis  election  statfments. 

So  that  if  we  accept  fully  the  statement 
of  Polley  we  only  have  the  expressed  inten- 
tion of  Johnson  on  the  Wednesday  before  the 
primary  to  expend  therein  certain  sums '  of 
money,  but  we  have  as  opposed  to  that  the 
explicit  statement  of  Johnson  himself,  made 
under  oath  since  the  primary,  that  he  did 
not  expend  that  money,  and  we  h^ve  Polley's 
statement  that  he  does  not  know  that  he  did. 

[1]  The  declared  purpose  of  a  candidate 
In  advance  of  a  primary  to  expend  therein 
certain  sums  unlawfully  cannot  be  accepted 
as  conclusive  evidence  of  the  fact  that  he  did 
expend  such  sums;  and  especially  when  the 
direct  evidence  shows  that  he  did  not. 

The  witness  Charles  Ratliff  states  that  on 
the  primary  election  day  he  was  at  one  of 
the  Pond  Creek  predncta,  and  that  appellee, 
Johnson,  was  there,  and  on  that  afternoon 
Johnson  pulled  out  of  his  pocket  $25  in  small 
bills,  and  gave  to  him,  and  said  to  him  at  the 
time  that  it  was  not  his  (Johnson's)  mon- 
ey, but  that  it  was  either  May's  or  Flan- 
ary's  and  the  witness  could  not  remember 
which;  that  he  used  that  $25  in  the  elec- 
tion, and  pr6cured  a  number  of  votes  with  It 
for  a  certain  pool  or  combination,  the  names 
being  indicated  on  a  slip  made  out  by  oth- 
ers, and  banded  to  the  voters,  and  that  John- 
son's name  was  on  each  of  these  slips.  This 
evidence  of  RatllCfs  Is  spedOcally  denied  by 
the  appellee,  and  without  going  into  detail 
it  may  be  said  that  other  evidence  In  the  rec- 
ord so  far  tends  to  discredit  Batllff  as  that 
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we  cannot  accept  bis  statemmt  over  that  of 
ai^llee. 

In  addition  to  the  above  evidence,  the  ap- 
pellee himself  stated  that  on  the  day  of  the 
primary  he  went  to  the  Fond  Creek  pre- 
cincts; that  there  were  five  precincts  on 
Pond  creek,  where  there  was  a  very  heavy 
vote,  and  that  the  voters  were  scattered  up 
and  down  that  stream  for  about  ten  miles, 
find  many  of  them  would  not  go  to  the  polls 
anieas  automobiles  were  sent  for  them,  and 
that  he  accordingly  took  with  him  there  on 
election  day  between  $900  and  $1,000  for  the 
purpose  of  hiring,  if  necessary,  all  automo- 
biles that  might  be. needed  in  those  five  pre- 
cincts to  get  his  friends  to  the  polls;  but 
that  when  he  got  over  there  he  found  that  it 
was  not  necessary  to  expend  any  consider- 
able portion  of  that  money,  and  that  he  ex- 
pended very  little  of  It  for  that  or  any  other 
purpose,  and  brought  It  back  with  him  to 
Pikeville,  or  a  large  portion  of  It ;  that  when 
he  reached  Pikeville  he  took  It  to  his  vault  in 
the  county  clerk's  office,  and  placed  It  there, 
and  a  day  or  two  later  took  It  out  and  left 
It  In  his  office  for  a  while,  and  then  deposit- 
ed it  In  the  bank.  That  he  did  bare  a  con- 
siderable sum  of  money  in  his  office  a  day  or 
two  after  the  primary  Is  shown  by  two  other 
witnesses. 

If  It  may  be  assumed  trota  this  statement 
of  appellee's  that  he  took  this  large  sum  of 
money  with  him  to  Pond  creek  for  ihe  pur- 
pose of  corrupting  voters.  It  seems  to  be  sat- 
isfactorily abown  that  as  a  matter  of  fact  he ' 


did  not  carry  out  that  purpose,  for  the  evi- 
dence is  convincing  that  he  sprat  only 
a  small  proportion  of  it,  and  returned  to 
Pikeville  with  nearly  all  of  It 

While  there  Is  shown  upon  the  part  of  ap- 
pellee tfie  admitted  purpose  to  raise  and  ex- 
pend a  large  corruption  fund  In  the  primary 
up  to  the  time  of  Scott's  withdrawal,  and 
while  there  Is  an  admission  by  hlnr  that  he 
took  approximately  $1,000  to  Pond  creek, 
which  we  may  fairly  assume  was  not  alto- 
gether Intended  for  legitimate  use,  the  es- 
sential fact  remains  that  there  Is  a  fttllore 
of  affirmative  evidence  to  show  that  he  actu- 
ally expended  any  money  for  corrupt  pur- 
poses, or  expended  any  sum  in  excess  of  the 
statutory  limit.  An  unexecuted  intention  by 
a  candidate  to  unlawfully  expend  money  to 
secure  a  nomination  In  a  primary,  in  the  ab- 
sence of  affirmative  evidence  that  he  did  so 
expend  at  least  a  part  of  it,  will  not  deprive 
him  of  the  nomination. 

[2]  We  have  therefore  reached  the  conclu- 
sion— not  without  besltatl(m  In  the  light 
of  all  these  suspicious  circumstances — Qiat 
there  Is  no  such  satisfactory  evidence  as 
will  justify  the  court  In  holding  tbat  aiq>eUee 
was  guilty  of  such  corrupt  practices  as  will 
deprive  .him  of  this  nomination. 

It  Is  the  Judgment  of  the  court  that  ai^>^- 
lee  is  the  nominee  of  the  BepUbUcan  party 
for  sheriff  of  Pike  county,  and  this  fact  tixe 
clerk  of  this  court  will  certify  to  the  proper 
officials,  and  issue  the  mandate  at  once, 

Judgm^t  affirmed. 
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HUCKABY  V.  HOLLAND.  (No.  r44.) 

(Supreme  Oonrt  of  ArkanBas.  Oct  10,  1921.) 

1.  Alteration  of  iMtnimostt  ^29— Soaolw- 
cy  or  avidooeo  to  sapport  a  flodlig  by  )ury. 

Id  an  action  .on  a  note  given  for  an  auto- 
mobile, defendant  testified  that  a  claase  re- 
taining title  in  payee  bad  been  in  tbe  note  at 
tbe  time  of  its  execution^  and  plaintiff  testified 
positivelT'  and  oneqaiTOcaUr  that  tbe  dauso 
was  not  a  part  of  tbe  note  at  tb«  time  it  was 
signed,  field  saffident  to  sapport  verdict  (or 
plaintiff. 

2.  Trial  «=>378-^ostructloii,  thoiitli  anWoo- 
out,  held  oaod  on  ganeral  objootloa,  latoat  of 
liie  court  beiig  manifest. 

In  an  action  on  a  note  siven  for  an  auto- 
mobile, tbe  defense  being  an  erasure  of  the 
dause  retaining  title  in  plaintiff,  an  instmetlon, 
"If  roa  should  find  from  the  evidence  that  the 
note  had  the  dause  retaining  title  to  the  car 
in  the  plaintiff  erature,  then  you  should  find  for 
tiie  defendant,"  while  ambiguous,  objection 
thereto  shoo/d  have  been  specific,  so  as  to  point 
out  to  the  court  tbe  defect  in  the  language 
need;  it  being  tbe  manifest  meaning  that,  if 
tbe  retention  of  title  clause  bad  been  erased 
after  execution  tbe  verdict  should  be  for  de- 
fendant, and  the  woid  "erasure"  doubtless  be- 
ing a  clerical  error. 

8.  Alteration  of  laatraaioBte  «S9»20  —  Eraaara 
of  dause  In  sale  note  retelalai  tltio  vltlatot 
whole  lostrnmeot. 

A  note  for  an  automobile  containing  a  re- 
tention of  title  clause  in  tbe  payee  ia  destriqred 
by  tbe  erasure  of  that  dansn  after  execution, 
and  payee  cannot  recover. 

4.  New  trial  ^IM(3)— Newly  dlkoovered  evi- 
dence, If  oanulatlve,  not  sround. 
In  an  action  on  a  note  given  for  the  price 
of  an  automobile,  in  which  tbe  sole  defense  was 
an  erasure  of  the  title  retention  clause,  newly 
discovered  evidence  after  the  verdict  as  to  tbe 
facts  of  erasure,  being  merely  cumulative,  was 
not  ground  for  new  trial. 

Appeal  from  Circuit  Court,  Crawford 
CoDBty ;  James  Cochran,  Judge. 

Action  by  J.  F.  Holland  against  D.  C.  Hol- 
land and  T.  R  Huckabr.  Judgment  for 
plaintifr,  and  defendant  Hnck^y  Mipeals. 
Afflrmed. 

J.  B.  LondoDv  of  Tan  Boren,  and  Bobt  J. 
White,  ot  PaxiB,  for  app^ant 
E.  L.  Matlock,  of  Van  Bnreo,  for  app^ee. 

McCXJLLOCH,  C.  J.  D.  0.  Holland  and 
appelant,  T.  B.  Huckabjr,  executed  a  pr(xn- 
Issory  note  to  appellee,  J.  F.  Holland,  for 
tbe  sum  of  $1,100,  the  price  of  an  automobile 
sold  by  appellee  to  D,  C.  Holland.  Appel- 
lant's name  appears  signed  to  the  note  as 
one  of  the  Joint  makers,  but  according  to 
tbe  undisputed  evidence  be  signed  merely 
as  surety  for  D.  C>  Holland.  The  note  con- 
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eludes  with  the  following  <^a8e:  "The 
above  note  was  given  for  Dodge  car."  This 
Is  a  suit  on  the  note,  and  tbe  cmly  defense 
Is  that  the  note,  when  signed,  contained  a 
clause  retainlfiK  title  to  the  automobile  in 
appellee  as  the  seller  tbereof,  and  that  this 
clause  had.  without  the  consent  of  app^ant, 
been  erased. 

[1]  Oliere  Is  a  conflict  in  the  testimony, 
and  we  think  there  was  testimony  adduced 
legally  sufficient  to  justify  the  submisBlon 
of  tbe  issue  whether  the  clause  mentioned 
was  a  part  of  the  note  when  signed  by  ap* 
pellant.  It  appears  from  the  testimony  tlut, 
after  tbe  parties  bad  agreed  upon  the  exeen- 
tlcm  of  the  note,  they  r^aired  to  a  certain 
mercantile  tetablishment,  and  there  obtained 
B  printed  form  of  note  ctmtalning  a  clanse 
for  the  retention  of  title.  l%Bt  dauae  ap> 
peared  at  the  time  of  tbe  trial  to  have  been 
erased,  but  appellant'a  testimony  was  to  the 
effect  that  tbe  clause  waa  in  tbe  note  at  the 
time  of  ito  execution.  Appellee  testified  pos- 
itive and  nnequtvocally  that  tbe  danse  re- 
taining title  to  tbe  car  was  not  a  part  of 
tbe  note  at  tbe  time  it  vas  nlgned.  We  can- 
not, therefore,  anittain  the  contentim  of 
coonsti  that  the  verdict  in  appellee'a  favor 
on  tbia  issue  was  altogetbec  wltboat  testi- 
mony to  mvstOTt  it 

[2,  3]  It  is  Insiated  that  the  conrt  erred  In 
giving  the  following  tnstmctlmi : 

"If  yon  find  that  the  note  in  suit  has  been 
changed  In  a  material  matter  since  it  was  sign- 
ed, by  erasure  or  otherwise,  then  it  will  be 
your  duty  to  find  for  the  defendant  Huckaby 
against  the  plaintiff,  but  if  you  should  find  from 
the  evidence  that  tbe  note  bad  the  claase  re- 
taining title  to  tbe  car  in  the  plaintiff  erdsvre, 
then  you  sbould  find  for  defendant  Huckaby. 
That  1b  aU  of  tbe  law  there  ia  in  tbe  case," 

It  Is  contended  that  this  Instruction  Is  so 
vague  tbat  It  Is  misleading.  There  was, 
however,  no  specfflc  objection  made  to  It, 
and  the  only  objection  was  a  general  one. 
We  think  tbat,  while  the  Instruction  is  am- 
biguous, and  therefore  uncertain  to  some 
extent,  It  is  not  Inherently  incorrect,  and 
that  the  objectloD  to  it  should  have  been 
specific,  so  as  to  point  out  to  the  court  tbe 
defect  in  the  language  used.  It  is  manifest- 
that  the  court  meant  to  tell  tbe  Jury  that. 
If  the  clause  retaining  title  to  the  car  In  the 
plaintiff  had  been  erased  after  execution  of 
the  note,  tbe  verdict  sbould  be  for  appellant, 
and  tbe  error  in  tbe  instruction  is  doubtless 
a  clerical  one  in  copying. 

[4]  The  assignment  of  error  most  earnestly 
Insisted  upon  here  relates  to  the  ruling  of  tbe 
court  In  refusing  to  grant  a  new  trial  on 
account  of  evidence  alleged  to  have  been 
newly  discovered.  Appellant  filed  with  bis 
motion  for  a  new  trial  several  affidavits  one 
being  from  W.  T.  Crawford,  who  was  as- 
sistent  cashier  of  a  bank  at  Alma,  who  tes- 
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Ufled  that  tbe  note  was  sent  to  tbat  bank 
for  collectlai,  and  that  It  then  had  In  It  the 
claqse  retaining  title  to  the  car.  Affidavits 
of  other  witnesses  tended  to  show  admissions 
on  the  part  of  appellee  that  the  note  had 
originally  contained  the  clause  in  question, 
but  that  the  same  had  been  erased.  This 
testimony  was  cumnlaUve,  and  for  tbat  rea- 
son the  court  was  justified  In  refusing  to 
grant  a  new  trial  on  that  ground.  More- 
over, there  was  a  lack  of  diligence  which 
Justified  the  court  tn  granting  the  motion. 

Appellee  further  contends,  In  defense  of 
the  Judgment,  that,  since  he  bad  the  right 
to  make  an  election  not  to  enforce  the  clause 
retaining  title,  an  alteration  of  the  note  In 
that  regard  was  not  material.  It  Is  unnec- 
essary, however,  to  discuss  that  question, 
for  the  reason  tlut  we  find  that  the  case 
was  submitted  to  the  jury  upon  the  sole 
issue  joined  by  the  parties  thems^ves, 
whether  the  erasure  was  made  before  or 
after  the  note  was  signed,  and  that  that  Is- 
sue wns  properly  submitted  to  the  Jury,  and 
there  Is  no  error  in  the  proceedings. 

The  Judgment  is  ttierefore  affirmed. 


WESTERN    RANDOLPH    COUNTY  ROAD 
IMPROVEMENT  DIST.  v.  CLIFFORD. 
(No.  146.)  ^ 

(Supreme  Court  of  Arkansas.  Oct  10,  1921.) 

t.  Hldhways  ^=390— Anendment  to  road  aot 
held  to  terminate  district's  oontraot  with 
purdiaser  of  bonds. 

Contract  to  purchase  the  entire  anticipated 
bond  issue  of  road  improvement  district  cre- 
ated by  Road  Acts  1910.  vol.  1,  p.  350,  esti- 
mated to  be  a  stated  Bum,  "or  as  much  more  as 
the  district  may  require,"  fer  the  improvement, 
held  terminated  by  amendment  of  1920,  remov- 
ing certain  limitations  as  to  the  cost  of  the 
improvement,  providing  for  the  improvement 
of  additional  roads  and  for  tbe  sarfadng  only 
of  roads  deslsnated  by  the  commissioner,  in- 
stead of  all  roads,  since  smA  amendment  ef- 
fected a  change  in  the  contract  by  the  Legisla- 
ture on  behalf  of  the  district  witiioat  purcbaa- 
er'a  consent,  thereby  discharging  purchaser 
from  his  obligation. 

2.  Highways  ^»90  —  District  not  beund  by 
ODHtraet  made  prior  to  oompleted  assessment 
of  bODOfltS. 

Road  district  was  not  bound  by  its  contract 
to  sell  contemplated  bood  issue  entered  into  in 
advance  of  a  completed  asseusment  of  benefits, 
demonstrating  that  the  cost  of  improvement 
would  not  exceed  the  benefits. 

Ap[>eal  from  Pulaakl  Chancery  Court;  Jno. 
B.  Martineuu,  Chancellor. 

Suit  by  John  F.  CllSord,  administrator, 
against  the  Western  Bandolph  County  Road 


Improvement  District  Decree  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Pace,  Campbell  ft  Davla,  of  Uttle  Rock, 
for  ai^tellant. 

Jno.  F.  Oiurord.  of  Little  Rock,  tot  appel- 
lee. 

Mcculloch,  G,  J.  AppeUant  is  a  road 
improvement  district  In  Bandolph  county 
created  by  a  special  act  of  the  Legislature, 
approved  i>brunry  p7,  1919  (Road  Acts 
1919,  vol.  1,  p.  356),  and  on  June  17,  1919, 
the  district  entered  Into  a  written  contract 
with  appellee's  intestate,  E.  J.  Hahn,  for  the 
sale  of  bonds  to  be  issued  for  the  purpose  of 
raising  funds  to  be  used  in  the  construction 
of  the  Improvement.  It  was  stipulated  in 
the  contract  that  the  purchaser  should  ac- 
cept the  "entire  anticipated  bond  Issue  In 
the  sum  of  $400,000,  or  so  much  as  the  dis- 
trict may  require,  tbe  bonds  to  be  serial  and 
run  from  1  to  25  or  30  years,  as  tbe  district 
may  elect,  to  be  dated  October  1.  1919,  and 
to  bear  int^est  at  the  rate  of  6  per  cent, 
per  annum,  payable  semiannually."  It  was 
further  agreed  in  the  contract  that  the  pur- 
chaser should,  within  10  days,  deliver  to  the 
secretary  of  tbe  board  a  certified  check  in 
tbe  sum  of  $10,000  "to  guarantee  compliance 
with  tbe  terms  of  the  contract,"  the  che(^ 
not  to  be  cashed,  but  to  be  held  In  trust  un- 
til the  bonds  were  tendered  In  compliance 
with  the  contract.  Still  another  stipulation 
in  the  contract  was  that  tbe  commissioners 
agreed  "to  use  their  best  efforts  to  liave  tbe 
asse»snient  of  benefits  confirmed  and  the 
bonds  issued  with  the  least  possible  delay." 
Ilahn  delivered  to  tbe  secretary  of  the  board 
of  commissioners  a  certified  check  for  the 
sum  of  $10,000  on  a  bank  In  Uttle  Rock,  in 
compliance  with  tbe  terms  of  the  ocmtract, 
and,  shortly  thereafter,  before  anything  else 
bad  been  done  under  the  contract,  Hahn 
died.  Tbe  subsequent  dealings  with  the  dis- 
trict were  conducted  by  Hahn's  personal 
representative  and  those  associated  with 
lilm  In  the  business.  Tbe  bonds  were  never 
accepted  by  Hahn's  representative,  and  this 
is  an  action  Instituted  by  the  administrator 
to  restrain^  appellant  district  txom  collect- 
ing the  check  and  to  restrain  tbe  bank  from 
paying  the  same.  The  chapc^lor  granted 
the  relief  prayed  for  in  tbe  complaint,  and 
tbe  district  has  appealed. 

There  was  a  clause  in  the  contract  to  the 
effect  that  the  purchaser  of  the  bonds  should 
make  advances  to  cover  the  prcUminery  ex- 
penses of  the  district,  which  advances  were  to 
be  paid  out  of  the  first  issue  of  bonds.  Sums 
u£  money  were  furnished  from  time  to  time, 
aggregating  about  $15,000,  and  negotiable 
promissory  notes  were  executed  by  the  dis- 
trict to  cover  the  same,  but  it  does  not  ap- 
pear in  this  record  what  became  of  those 
notes,  and  they  are  not  involved  in  the  prea- 
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ait  Ittlgatioo;  the  sole  subject-matter  of  the 
suit  being  tbe  cheek  deposited  by  Hahn  as 
a  {guaranty  for  tbe  performance  of  the  con- 
tract 

Tbe  district  covered  a  large  area  In  Ran- 
dolph county,  said  to  constitute  about  four- 
flfths  of  the  county,  and  the  original  statute 
creating  the  district  provided  for  surfadng 
the  specified  roads  with  crushed  rock  and 
constructing  necessary  bridges  along  certain 
roads  In  the  district  There  were  11  roads 
mentioned,  which  were  to  be  Improved.  The 
stntute  also  contained  a  provision  that  the 
average  cost  of  the  road  should  not  exceed 
J3,000  per  mile,  and  It  was  estimated  by  the 
wigineer  during  the  progress  of  the  prelimi- 
nary work  that  the  Improvement  could  not  be 
constructed  within  the  limits  thus  specified 
as  to  cost  An  amendatory  statute  was  en- 
acted at  the  extraordinary  session  of  the 
Legislature  in  January,  1920,  providing 
that  the  limitation  of  $3,000  per  mile 
upon  the  cost  of  the  improvement  was 
to  be  exclusive  of  the  cost  of  bridges  and 
culverts.  The  amendatory  statute  provided 
also  for  the  improvement  of  3  additional 
roads,  making  14  in  all,  instead  of  11,  as 
originally  provided  for,  and  it  also  provided 
that  tbe  roads  described  should  be  graded 
and  drained,  and  that  such  parts  of  them  as 
the  commissioners  deemed  advisable  should 
be  surfaced  with  gravel  or  crushed  rock. 
The  new  act  also  provided  for  repairing  and 
strengthening  the  bridge  across  Black  river. 
The  final  estimates  and  plans  of  the  engi- 
neers were  filed  with  the  commissioners 
April  26,  1&20,  and  were  approved  by  the 
commissioners  on  that  day.  The  lists  of  as- 
sessmraits  of  Ijeneflts  were  filed  with  the 
county  clerk  on  Mary  21,  1920,  and,  after 
publication  of  notice,  the  same  were  com- 
pleted on  June  8,  1920.  In  a  letter  dated 
March  25, 1920,  the  personal  representative  of 
Hahn's  estate  indicated  to  the  commissioners 
a  refusal  to  accept  the  bonds,  it  appearing 
that  at  that  time  there  had  been  very  con- 
idderable  depreciation  in  the  market  price 
of  bmds  of  this  character.  Further  corre- 
spcmdence  took  place  between  the  parties,  but 
those  representing  the  Hahn  estate  persist- 
ed In  the  refusal  to  accept  the  bonds,  formal 
tender  of  which  was  made  after  the  approval 
of  tbe  final  plans  and  specifications  and  the 
completion  of  the  assessment  of  benefits. 

[1]  It  is  contended  by  counsel  for  appel- 
lee that  the  Hahn  estate  was  absolved  from 
llabjlity  under  the  contract  on  two  grounds : 
First  that  the  contract  Itself  was  altered 
by  the  amendatory  act  of  February  4,  1920 ; 
and,  second,  that  the  district  committed  the 
first  breach  by  delaying  an  unreasonable 
length  of  time  before  putting  itself  In  an 
attitude  to  make  delivery  of  the  bcmds.  We 
are  of  the  t^Inion  tliat  the  first  contratlon 
of  ooimsel  la  correct,  and  it  Is  tbereton  un- 
necessary to'  discuss  tbe  second.  Nor  is  It 
necessary  to  discuss  tbe  question  how  far  the 


parties  were  bound  by  the  executory  features 
of  tbe  contract,  as  we  are  dealing  now  with 
the  sole  question  of  the  right  of  Hahn's  es- 
tate to  prevent  the  collecticm  of  the  check 
which  had  been  deposited  with  the  district 
as  a  guaranty  of  the  performance  of  the  con- 
tract It  Is  to  be  remembered  that  the  pur- 
chaser obligated  Jhlmself  to  accept  the  entire 
anticipated  bond  Issue  of  the  district  esti- 
mated to  be  the  sum  of  $400,000,  "or  as  much 
more  as  the  district  may  require."  The  ob- 
ligation was  to  accept  tbe  entire  bond  issue, 
whatever  it  might  be,  under  the  law  and  the 
necessities  of  the  district  as  then  existing. 
The  changes  wrought  by  the  new  statute 
were  very  material,  and  constituted  a  sub- 
stantial alteration  of  the  contract  itself.  It 
removed  certain  limitations  as  to  the  cost  of 
the  improvement,  and  enlarged  the  scope  of 
the  improvement  by  providing  for  the  im- 
provement of  three  additional  roads.  It 
also  changed  the  purpose  from  one  to  sur- 
face all  of  the  roads  with  crushed  rock  to  tbe 
surfacing  only  of  such  roads  as  tbe  commis- 
sioners might  decide  upon.  This  is  not  ft 
case,  as  argued  by  counsel  for  appellants, 
where  the  law  has  merely  imposed  additional 
obstacles  or  burdens  on  the  performance  of 
contract  Therefore  the  cases  cited  In  the 
brief  of  counsel  are  not  appHcablp.  It  is  a 
case  where  the  contract  itself  has  been 
changed  by  authority  of  law,  and  It  Is  un- 
important that  this  change  was  not  a  volun- 
tary one  on  the  part  of  tbe  district  itself, 
but  was  compelled  by  the  lawmakers.  The 
district  is  a  creature  of  the  law,  and  any 
changes  made  by  the  lawmakers  were  tanta- 
mount to  changes  made  by  the  district  it- 
self. The  original  statute,  creating  the  dis- 
trict and  the  powers  and  duties  conferred 
and  imposed  thereby,  entered  into  the  con- 
tract and  became  a  part  thereof,  and  a 
change  in  the  law  necessarily  constituted  a 
change  in  the  contract,  in  so  far  as  it  altered 
the  obligations  of  the  parties.  In  this  re- 
spect, tbe  case  presents  merely  the  familiar 
question  of  one  party  attempting  to  change 
the  contract  without  the  OHisent  of  the  other. 
The  difference  is  this,  however,  that  in  the 
case  of  Individuals  a  change  cannot  be  made 
by  one  without  the  consoit  of  the  other  who 
has  a  right  to  Insist  upon  the  performance 
of  the  contract  as  made;  whereas,  in  this  in- 
stance, the  change  is  made  by  the  sovereign 
power  of  the  law  which  controls  the  action 
of  the  Improvement  district 

[Z]  Nor  is  there  any  questltMi  involved  of 
the  impairment  of  the  obligation  of  the  con- 
tract, for  It  was  merely  tentative,  and  wns 
not  binding  on  the  district  In  advance  of  n 
completed  assessment  of  benefits  demonstrat- 
ing that  the  cost  of  the  Improvement  would 
not  exceed  the  benefits.  Cherry  v.  Bowman. 
lOe  Ark.  39,  152  S.  W.  133 ;  Thlbault  v.  Mt- 
Haney,  Receiver,  119  Ark.  188, 177  S.  W.  877. 

It  follows  that  the  decree  of  the  chancery 
coort  was  correct,  and  the  same  Is  affirmed. 
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FORREST  V.  BENSON.   (No.  I4S.) 
(Bnpreme  Court  of  Arkansas.  Oct  10,  1921.) 

1.  Repfsvla  «988-0wHr«hl|i  hy  plalatHT  lioM 

for  Jury. 

In  action  for  posaession.  of  antomobQe,  in 
wbich  plaintiff  claimed  that  defendant'a  prede- 
coBBor  in  interest  had  sold  plaintiff  the  auto- 
mobile, and  that  plaintiff  had  permitted  defend- 
ant's predecessor  to  use  tbe  cat  at  the  time  of 
the  sale  to  third  party,  who  In  tarn  sold  to 
defendant,  the  question  of  plaintiff's  ownership 
of  antomohlla        tor  the  jazy. 

2.  E»to|ipai  «3976— Issaaaco  of  lloenso  ill  an- 
otber'a  namo  held  iot  to  warraot  SBbinissloa 
of  whether  owner  permitted  sale  liy  auoh  oth- 
er eader  olroumBtances  mlsleadleg  buyer. 

That  owner  of  automobile  permitted  li- 
cense to  be  issued  in  name  of  one  to  whom  he 
lent  tbe  car  did  not  warrant  the  court,  in  own- 
er's action  against  purchaser  of  the  automobile 
from  one  to  whom  borrower  bad  Bold  it,  in 
submitting  question  of  whether  owner  had 
permitted  the  automobile  to  be  disposed  of  nn- 
'  der  circumstances  such  as  would  lead  an  ordi- 
narily prudent  person  to  believe  that  it  was 
being  rightfully  Bold,  where  neither  defendant 
nor  peraon  who  sold  automobile  to  him  knew 
that  license  had  been  issued  in  borrower's 
name. 

3.  Property  «=>9  —  Salao  «s»234(2)  *  Pos- 
aosaloi  Oily  prlioa  facie  evidoace  of  title; 
doetriaa  of  oavoat  emptor  applloable. 

Possession  of  personal  property  is  only 
prima  facia  evidence  of  title,  and  the  doctrine 
of  caveat  emptor  prevails  notwithstanding  pos- 
seaaion. 

Aiqiwal  frmn  Circuit  Court.  PulasU  County ; 
Guy  Folk,  Judge. 

Action  by  John  P.  Forrest  against  G.  O. 
Boison.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Beverse^  ftnd  remanded.  - 

W.  Floyd  Terral  and  J.  O.  Marshall,  both 
of  Uttle  Rock,  for  anpidlant 
Troy  W.  hewia,  of  little  Botik,  for  appeDea 

Mcculloch,  O.  J.  This  is  an  action  In- 
stituted in  the  Pulaski  circuit  court  by  ai^el- 
laat  against  appellee  to  recover  possession 
of  a  Ford  automobile,  the  ownership  of  which 
is  asserted  by  appellant  Upon  a  trial  of  the 
issues  before  a  Jury  It  resulted  in  a  verdict 
In  appellee's  favor. 

Appellant  resides  In  the  city  of  San  Anto- 
nio, Tex.,  and  claimed  that  be  was  the  owner 
of  the  automobile  there,  and  lent  it  to  one 
Green,  who  brought  it  to  Little  Bock,  and, 
without  appellant's  knowledge  or  consent, 
sold  it  to  B.  L.  Bibb,,  who,  In  turn,  sold  it  to 
appellee.  It  is  undisputed  that  BIbb  pur- 
chased the  car  from  Green  in  good  faltb  and 
without  any  information  coacwolng  appet- 
laut'a  claim  at  ownexshln  and  that  Benaim 


likewise  was  innocent  of  any  InfOTmatfon  cod- 
cemlng  an  adverse  dalm  when  he  purchased 
the  car  from  Bibb.  Tbe  car  was  originally 
purchased  by  Grera  frcnn  a  factory  agency 
in  San  Antonl<^  and  Green  executed  a  mort- 
gage on  1^  car  to  secure  tbe  purchase  price. 
Acccffding  to  app^lant's  testimony  be  made 
payments  on  the  car  for  Green,  and  Bnally 
paid  off  the  mortgage  and  caused  the  same  to 
be  assigned  to  him,  and  that  Green  there- 
upcm  sold  and  delivered  the  car  to  him.  This 
occurred  in  the  summer  of  1918.  In  Feb- 
ruary or  March,  1919,  Green  left  San  Antonio 
with  tho  car  In  company  with  one  Staehle, 
and  made  a  tour  of  several  states,  engaged 
in  some  kind  ot  an  advertising  business. 
They  went  to  New  Orleans  and  spent  a  few 
days,  and  thaice  to  Baton  Bouge,  Natchez. 
Vlcksburs.  Monroe,-  Sbreveport.  and  Tezar- 
kana,  and  cm  August  17,  1919,  they  arrived 
In  Uttle  Bo^,  and  placed  tbe  car  In  a 
garage  with  which  Bibb  was  ctmnected  in 
some  capacity.  Green  Bto[^>ed  at  one  of  the 
hotels  In  little  Bock,  and  became  indebted 
in  a  considerable  amount  for  a  board  bill,  and 
pledged  the  garage  daim  <dte(±  or  ticket  to 
the  hotel  management  as  security  for  the 
board  bilL  On  Augost  23d  appelant  came  to 
Uttle  Bock  in  response  to  a  t^^ram  fmn 
Stabile,  stating  that  Green  had  been  injured 
In  a  fight,  and  after  appellant's  arrival  here 
he  advanced  uKmey  to  Green  with  whicb  to 
pay  his  board  biU.  A[^>ellant  immediately 
returned  to  Tezaa,  and  on  Septeml>er  4th 
Qreeai  aoid  the  car  to  Bibb,  and  about  a  we^ 
later  Bihb  sold  it  to  appellee.  Appellant  tes- 
tified that  he  owned  the  car.  that  he  acquired 
It  In  the  manner  stated  above,  and  that  be 
merly  lent  the  car  to  Green  without  giving 
the  latter  any  Interest  In  It  or  any  authority 
to  sell  it.  He  testified  that  when  he  left 
little  Bode  his  agreenkent  with  Oreen  was 
that  the  latter  should  Immediately  drive  the 
car  ba4&  to  Texas.  Acctwding  to  the  testi- 
mony Om  Tenu  license  for  tbe  (^oration  of 
tbe  car  was  taken  out  in  Green's  name  on 
February  8,  1918,  and  was  renewed  in  Us 
name  <»i  February  8,  1919. 

The  cattrt  refused  to  give  any  of  the  In- 
structions requested  by  appellant,  but  sub- 
mitted the  issues  to  the  Jury  on  the  follow- 
ing instruction: 

"The  owner  of  priqierty  wbich  he  had  not 
transferred  title  to  may  be  replevined  by  him 
wlierever  found,  unless  by  his  own  acUoifb  he 
has  permitted  the  property  to  be  disposed  of 
to  an  innocent  purchaser  onder  such  drcum- 
stancei  as  would  lead  an  ordinarily  prudent 
person  to  believe  that  the  property  was  right- 
fully sold.  Therefore,  ff  yon  find  from  the  evi- 
dence in  this  case  that  Forrest  was  the  owner 
of  the  automobile  in  goeetion  at  the  time  of  the 
institution  of  thla  suit,  and  was  entitled  to  the 
immediate  posseiaion  of  same,  plaintiff  would 
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be  entitled  to  recoTCtt  udIcm  jon  HaA  from 
the  evidence  that  by  his  own  Tolnntary  acts  and 
conduct  he  permitted  Green  to  bo  nae  and  ex- 
ercise ownership  over  It  as  to  cause  defend- 
ant to  honestly  believe  that  Green  had  a  right 
to  dispose  of  it,  In  which  even  yonr  verdict 
will  be  for  the  defendant" 

The  principal  contention  of  counsel  for  ap- 
pellant aa  ground  for  reversal  Is  that  the 
evidence  la  not  sufflclent  to  support  the  ver- 
dict We  are  of  the  opinion,  however,  that 
the  1)urden  being  tipon  appellant  as  the 
plaintiff  in  the  case  to  establish  his  right  to 
recover  the  property,  there  was  evidence  le- 
gally snffldent  to  Justify  the  submission  of 
tlie  qrestlon  as  to  wbethor  or  not  be  was 
the  owner.  The  only  direct  testhnooy  as  to 
ai^naiifs  ownerabip  of  tbe  car  was  that 
given  by  blmadf,  and  all  of  tbe  other  teetl- 
numy  adduced  by  blm  was  merely  In  a>rrob- 
oratioD  of  his  statements. 

[1]  In  view  <tf  tbe  drcamstances  In  tbe 
case  which  have  already  been  narrated,  we 
tbink  It  was  a  qnestlOD  for  tbe  Jury  to  deter- 
mine wbetber  or  not  appellant  was  stating 
the  truth  when  he  testtflod  that  be  acquired 
tbe  title  and  posseesioa  from  Greoi.  and  that 
in  returning  tbe  car  to  Qreea  be  mertiy  lent 
it  to  him. 

[2,  3]  But  we  have  reached  the  condualon 
that  if  appellant  was  really  tbe  owner  of  the 
car,  there  was  no  testimony  that  be  •'per- 
mitted the  property  to  be  disposed  of  to  an 
innocent  purchaser  under  such  circumstances 
as  would  lead  an  ordinarUy  prudent  person 
to  believe  that  the  property  was  rightfully 
sold,"  and  that  the  court  erred  In  submitting 
that  question  to  the  jury.  It  has  long  been 
ruled  by  this  court  that  possesslcm  of  a 
chattel  is  not  conclusive  evidence  of  owners 
ship  and  of  the  right  of  disposal.  In  Mcin- 
tosh V.  Hill,  47  Ark.  364,  1  S.  W.  680,  Chief 
Justice  CockrlU,  speaking  for  the  court,  said: 

Toaaession  of  personal  property  is  only 
prima  facie  evidence  of  Utie,  and  the  doctrine 
of  caveat  emptor  prevails  notwithstanding  the 
possession.  The  prima  fade  title  muet  yield 
to  the  actual  title  when  it  Is  asserted,  and  tbe 
bnyer  who  tnists  to  appearancea  must  suffer 
the  loss  If  they  prove  dehtaive." 

AU  of  the  drcumstances  proved  in  the  case, 
■  except  tbe  one  that  app^ant,  after  he 
claimed  to  have  purchased  tbe  car,  permitted 
the  Texas  llcoise  to  be  issued  in  tbe  name  of 
Green,  merely  tend  to  establish  tbe  fact  that 
appellant  volnntazily  intnisted  tbe  possession 
<tf  tiie  car  to  Qraen ;  bat,  as  we  have  already 
said,  tbe  law  on  this  subject  is  that  this  does 
not  amount  to  Indicia  of  absolute  ownership 
80  as  to  protect  an  Innocmt  purchaser. 
There  Is  no  eridenco  that  either  Bibb  or  ap- 
pellee was  aKirised  of  the  fact  that  the 
Tex&B  license'  bad  been  Issued  in  tbe  name  of 


V.  STATS  S17 
S.W.) 

Green,  or  tbat  Ibey  acted  on  Qie  Calth  of 
apparent  ownmASp  «f  Greai  on  acooont  of 
the  license  Issued  to  blm.  Unless  tbey  knew 
of  tbla  fact  and  purdtased  tbe  car  «i  tbe 
faith  of  tnifl  fkct  at  an  evldenoe  of  owner- 
ship, it  does  not  afford  a  ground  for  sub- 
mitting tbe  question  wbetbor  or  not  sHid- 
lant  held  out  Oieat  as  tbe  owner  of  the  car. 
In  the  present  state  of  the  proof  there  is 
therefore  no  issue  to  submit  to  a  trial  Jury 
except  the  single  one  as  to  appdlant's  as- 
serted ownership  of  tbe  car. 

For  the  error  hi  giving  the  instruction  re- 
ferred to  the  Judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


81M0N  V.  STATE.   (No.  118.) 

(Supreme  Court  of  Arkansas.   Sept  26,  1921. 
Rehearing  Denied  Ofjt.  24,  1S21.) 

Criminal  law  ^607(8)— Persea  who  pays 
keeper  of  gambllsg  house  for  prlvHege  of 
gambllno  sot  as  "acoomplloe^  of  keeper. 

Persons  who  paid  keeper  of  gambling 
hoQse  a  certain  sam  for  privilege  of  gambling 
therein,  without  receiving  therefor  any  right 
to  partidpate  in  the  management  of  the  place, 
held  not  an  "accomplice"  of  such  keeper  with- 
in tbe  rule  as  to  corroboration  of  testimony 
of  an  accomplice  In  prosecution  of  keeper  for 
operation  of  gambling  honae  in  violation  of 
Crawford  &  Hoses'  IMg.  f  2632;  such  per- 
sona being  guilt;  of  gaming  under  Crawford 
&  Moaes'  Dig.  |  2039,  and  not  of  aiding  or 
abetting  in  the  operation  of  the  gambling 
house. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases.  Vint  and  Second  Series,  Accom- 
plice.] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Scott  Wood,  Judge. 

M.  Simon  was  convicted  of  weratlug  a 
gamt^ng  housi^  and  be  appeals.  Affirmed. 

Kfartln,  Wootton  ft  Martin  and  C.  Floyd 
Huff,  all  of  Hot  Springs,  fbr  appcAlent 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammodc,  Asst  Attys.  Gen.,  for 
tbe  Statew 

W(X}D,  J.  The  appelant  was  convicted 
under  an  Indictment  which  charged  that— 

He  **nn]awfull7  and  feloniously  did  keep, 
condact  and  operate,  and  was  interested  di- 
rectly and  indirectly  in  keeping,  conducting 
and  operating  a  (gambling  house  or  place 
where  gambling  was  carried  on  in  a  certaTn 
building  on  Central  avenue  In  the  dty  of  Hot 
Springs,  Ark.,  and  known  as  the  Arkansas 
Cigar  Store,  and  was  interested  directly  and 
indirectly  in  keeping,  conducting  and  operating 
said  gambling  house  by  furnishing  money  and 
other  articles  for  the  purpose  of  carrying  on 
said  gambling  house,  against  tbe  peace  and 
dignity  of  the  state  of  Arkansas." 
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The  facts  ore  substastiallr  as  follows: 
The  appellant  rented  a  building  In  the  city 
of  Hot  Springs  from  A.  B.  Galaes.  paying  as 
rent  therefor  the  sum  of  $200  per  month. 
The  first  floor  was  occupied  as  a  cigar  store 
and  Its  rental  Talne  was  estimated  at  $125 
per  month.  Tbe  proportion  of  Uie  rental 
value  of  the  upper  rooms  was  estimated  at 
$75  per  mouth.  The  upper  rooms  had  In 
them  60  or  70  chairs,  pool  tables,  billiard 
tables,  two  or  three  round'  tables,  desk, 
lounge,  a  kitchenette,  and  a  place  with  i>erl- 
odlcals  where  one  could  sit  4own  and  read. 

Among  the  witnesses  who  testified  for  the 
state  were  I*.  D.  Cooper,  Leon  Dinkelspiel, 
Matt  Plcchi,  Mose  Klyman,  and  B.  N.  Both. 
Their  testimony  does  not  dlflfer  in  essratlal 
particulars  and  is  to  the  effect  that  they  bad 
frequently  been  in  aj^ellant's  place  of  busi- 
ness and  had  participated  In  card  games 
played  there  for  money.  Each  participant  In 
the  game  of  cards  paid  the  sum  of  $6  for 
his  seat  at  the  tabfe.  Players  did  not  pay  tor 
their  checks  when  received.  It  was  the  cus- 
tom of  the  place  to  have  a  settlement  at 
periods  more  or  less  indefinite.  No  one  was 
permitted  to  the  rooms  except  Invited  guests. 
The  company  was  selet^  and  the  participants 
high-class  business  meh.  The  $6  paid  for 
the  seat  and  the  privilege  of  participating  in 
the  game  also  entitled  the  participant  to 
refreshments  such  as  sandwiches,  soft  drinks, 
and  other  things  to  eat  and  drink.  Usually 
the  players  would  buy  $100  worth  of  checks 
from  which  the  appellant  would  deduct  $6, 
which  was  the  charge  for  the  privilege  of  par- 
ticipating in  the  games,  and  there  was  no 
additional  charge  for  the  other  accessories 
mentioned  above.  These  were  furnished  by 
the  appellant  free  of  charge.  There  was  a 
charge  of  $1  a  deck  for  the  cards  to  those 
who  participated  in  the  game  of  poker.  No 
charges  were  made  for  the  cards  used  In 
bridge  or  whist.  There  were  sometimes  as 
many  as  3  people  seated  at  a  table  partici- 
pating in  the  game  of  poker  and  at  different 
tables  as  many  as  20  people  playing  poker  at 
one  time  in  separate  games.  The  poker 
games  were  played  for  money.  The  largest 
loss  that  the  witnesses  had  ever  known  any 
of  the  participants  to  sustain  was  from  $100 
to  $160.  The  witnesses  participating  in  the 
poker  games  testified  that  the  $6  paid  for 
the  "seats"  was  for  the  purpose  of  enabling 
appellant  to  conduct  tlie  business  there  and  i 
to  "ke^  it  open  and  going." 

The  appellant  requested  the  court  to  in- 
struct the  Jury  as  follows: 

"You  are  instructed  that  an  'accessory'  is 
one  vfho  stands  by,  aids,  abets,  asslats,  or  who 
not  being  present,  hath  advised  and  encour- 
aged the  perpetration  of  the  crime.  And  If 
you  find  from  the  evidence  In  the  case  that 
the  witnesses  L.  D.  Cooper,  Iieon  Dlnkelspiel, 
Matt  Picbi,  Mose  Klyman,  and  D.  N.  Both, 
who  bave  testified,  contributed  money  to  the 


defendant,  in  order  to  induce  or  enable  him 
to  conduct  a  gambling  bouse,  then  each  of 
them  BO  contributing  thereby  became  and  was 
an  accessory.  And  if  yon  find  that  they  are 
accessories  or  accomplices  as.  above  defined, 
then  you  are  further  instructed  that  the  de- 
fendant cannot  be  convicted  on  their  testimony 
alone.  Before  one  can  be  convicted  on  the 
testimony  of  an  accomplice,  there  must  be  cor- 
roboration by  other  evidence,  tending  to  con- 
nect the  defendant  with  the  commission  of  the 
offense.  Nor  can  one  accomplice  corroborate 
another;  but  before  the  testimony  of  an  ac- 
complice can  be  considered  by  yoa  at  all  as  evi- 
dence  of  guilt,  there  must  be  other  evidence 
before  you,  not  given  by  an  accomplice,  which 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense  charged.  And  unless 
there  be  other  evidence  independent  and  apart 
from  any  given  by  one  or  more  accomplices, 
tending  independently  of  any  matters  testified 
to  by  such  accomplices,  one  or  more,  to  con- 
nect the  defendant  with  the  offense  charged, 
yon  should  find  him  not  guilty." 

The  court  refused  the  appellant's  prayer, 
to  which  ruling  Uie  appellant  duly  excepted. 

The  only  error  of  which  the  ajqwllant  com- 
plains here  Is  predicated  upon  the  ruling  of 
the  court  In  refusing  the  above  prayer. 
There  was  no  error  in  the  ruling  of  the  court. 
Section  2832.  C.  ft  M.  Digest,  provides  as  fol- 
lows: 

"Every  person  who  shall  keep,  conduct  or 
operate,  or  who  shall  be  interested  directly  or 
indirectly.  In  keeping,  conducting  or  operating 
any  gambling  house  or  place,  or  place  where 
gamUing  is  carried  on  •  •  •  or  who  shall 
be  interested,  directly  or  Indirectly,  in  running 
any  gambling  house  *  *  *  eiUier  by  fur- 
nishing money  or  other  articles  for  the  pur- 
pose of  carrying  on  any  gambling  house,  shall 
be  deemed  guilty  of  a  felony,  and  on  conviction 
thereof,  shall  be  confined  in  the  state  peniten- 
tiary for  not  leas  than  one  year  nor  more  than 
three  years."    Act  March  11,  1913. 

There  Is  no  testimony  folding  to  prove  that 
the  vritnesses  for  the  state,  named  In  the 
prayer  for  instruction,  supra,  were  interested 
directly  or  indirectly  In  the  gambling  house 
kept,  cOTiducted,  or  operated  by  the  appellant; 
nor  Is  there  any  testimony  tending  to  prove 
that  they  furnished  any  money  or  other  ar- 
ticles for  the  purpose  of  carrying  on  any 
gambling  house.  It  occurs  to  us  that  the 
penalty  of  this  statute  Is  leveled  only  at  the 
person  who  "keeps"  or  "iterates,"  or  is  "in- 
terested in  the  keeping  or  operating  of  a  gam- 
bling house  or  place  where  gambling  is  car- 
ried on,"  and  not  agali^t  the  mere  patrons 
of  such  an  establishmmt,  or  the  persons  who 
paid  for  the  privilege  of  gambling  ther^ 
and  who  were  participants  in  any  card  games 
that  were  played  ther^  tor  money.  Giving 
the  testimony  of  all  or  any  of  the  witnesses 
for  the  state  named  in  the  above  Instruction 
Its  stnmgest  ^obtUve  fwoe  in  favor  of  the 
apptdlant.  It  does  not  wurant  flie  inference 
that  any  of  these  witnesses  had  any  control 
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over,  or  management  of  or  Interest  in,  the 
house  or  place  where  the  gambling  waa  car- 
ried on.  In  the  sense  of  the  statute  they 
had  no  interest  directly  or  indirectly  in  the 
running  of  the  gambling  house.  While  some 
of  the  witnesses  say  that  the  $6  paid  by  the 
participants  in  the  poker  games  was  for  the 
purpose  of  enabling  the  appellant  to  "keep 
the  place  and  run  It,"  yet  when  this  language 
of  the  witness  Is  tak«i  In  connection  with 
their  previous  language.  It  Is  manifest  that 
the  meaning  of  the  witnesses,  and  the  only 
meaning  of  which  their  testimony  Is  suscepti- 
ble, is  that  they  were  paying  96  a  leat  when- 
ever tbey  dedred  to  sit  at  tbe  card  tables 
and  participate  In  the  game  of  poker  carried 
on  in  the  gambling  house  or  place  maintained 
by  ttie  appellant;  that  this  snm  was  paid 
for  the  privily  of  Indulging  In  the  poker 
games  and  for  the  refreshmmts  and  other 
accewories  mentioned  by  them  Incident  there- 
to which  the  appellant  furnished  them  In 
ctmslderation  of  the  charge  specified. 

"The  test,  generally  applied  to  determma 
whether  or  not  one  is  an  accDmplice,  ia: 
Could  the  penon  so  charged  be  convicted  aa  a 
principal,  or  an  accessory  before  the  fact,  or 
an  aider  and  abetter  upon  the  evidence?  It  a 
Judgment  of  conviction  could  be  sustained, 
then  the  person  may  be  snid  to  be  an  accom- 
plice; but,  unless  a  judgment  of  conviction 
could  be  had,  be  is  not  an  apcomplice."  Lev- 
ering V.  Commonwealth,  132  Ky.  666,  678,  117 
S.  W.  253,  257  (136  Am.  St.  Rep.  1»2,  19  Ann. 
Cas.  14G>,  and  other  casee  there  cited;  State 
V.  Gordon,  106  Mian.  217-219,  117  N.  W,  483, 
15  Ann.  Cas.  S87;  State  v.  Dumam,  73  Minn. 
150-165,  75  N.  W.  1127;  1  R.  C-  157  and 
cases  cited  in  note;  12  Gyc.  445-446. 

"In  order  for  a  witness  to  be  an  accomplice 
be  must  not  only  be  impHonited  in  the  crime  it- 
self, but  the  evidence  must  tend  to  show  that 
he  acted  in  concert  with  the  party  on  trial 
and  agaiost  whom  he  testified."  16  Corpus 
Juris,  671. 

Now,  when  we  lay  the  uncontroverted  facts 
as  set  forth  above  alongside  these  legal  tests 
for  determining  who  Is  an  accomplice,  the 
conclusion  is  Irresistible  that  the  witnesses 
for  the  state  named  In  appellant's  prayer  for 
instruction  were  not  the  accomplices  of  the 
appellant  in  the  crime  of  which  he  was  con- 
victed. If  these  witnesses  had  been  indicted 
jointly  or  sei>arately  for  maintaining  a  gam- 
bling house  under  the  above  statute,  could 
they  have  been  cmvicted  under  the  undlf^ut- 
ed  evidence  in  this  record?  Certainly  not. 
Th^  had  no  control  either  directly  or  Indi- 
rectly over  the  bouse  or  place  which  tbe  ap- 
pellant maintained  ai  a  gambling  bouaa. 
Tbey  did  not  furnish  him  any  money  with 
wUch  to  ran  this  hoow  and  only  paid  the  fee 
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or  tax  which  he  (barged  for  the  privilege  of 
gambling  and  tbe  services  incident  thereto, 
which  appellant  furnished  them  in  considera- 
tion of  such  charge  or  fee.  Aj^Uant  was 
not  tbe  agent  or  partner  of  these  witnesses  in 
the  conduct  or  operation  of  the  gambling 
house,  and  there  was  no  concert  of  action 
among  tfaems^ves  or  between  My  of  tbem 
and  appellant  with  reference  to  this  mattw. 

As  we  view  the  record,  the  testimony  Is 
uncontroverted  and  susceptible  to  only  one 
conclusion.  Therefore  there  was  no  room 
for  the  submission  of  tbe  issue  to  the  Jury 
as  to  whether  or  not  the  witnesses  named 
were  accomplices  of  the  appellant  These 
witnesses,  of  course,  under  their  own  testi- 
mony, were  guilty  of  tbe  separate  and  Inde- 
pendent offense  of  gaming  under  section  2639 
of  O.  &  M.  Digest,  and,  as  thdr  testimony 
shows,  th^  paid  the  appellant  for  the  privi- 
lege of  parUdpatlDg  In  games  of  cards  at 
the  gambling  house  kept  and  m^talned  by 
appelUnt.  These  witnesses  were  no  more 
acieranpUces  of  the  appellant  In  the  crime  of 
keeping  and  operating  a  gambling  house  than 
was  the  appellant  their  accomplice  in  the 
games  of  poker  which  they  played  when  be 
was  not  a  participant 

"The  term  'accomplice'  cannot  be  used  In  a 
loose  or  popular  sense  so  as  to  embrace  one 
who  has  guilty  knowledge,  or  is  morally  delin- 
quent, or  who  was  even  an  admitted  partid- 
pant  In  a  related,  but  distinct  offense.  To  con- 
stitute one  an  accomplice  be  must  take  some 
part,  perform  some  act,  or  owe  some  duty  to 
the  person  in  danger  that  makes  it  incumbent 
on  him  to  prevent  the  commission  ot  the 
crime.  Mere  presence,  acquiescence,  or  si- 
lence, in  the  absence  of  a  duty  to  act,  is  not 
enough,  however  reprehensible  it  may  be,  to 
consUtate  one  an  accomplice.  The  knowledge 
that  a  crime  ia  being  or  is  about  to  be  commit* 
ted  cannot  be  said  to  eonstltnte  one  an  accom- 
plice. Nor  can  the  concealment  of  knowledge, 
or  the  mere  failure  to  inform  the  officers  of 
the  law  when  one  has  learned  of  the  commis- 
sion of  a  crime.'*   1  R.  C.  L.  S  3,  pp.  157,  158. 

"Under  the  rule  that  an  accomplice  must 
unite  in  the  commission  of  the  crime  and  must 
l>e  an  associate  therein,  one  partidpating  In  a 
gambling  game  operated  \>y  another  1b  viola- 
tion of"  a  statute  **pTn)l8hing  one  operating 
gambling  games  is  not  an  accomplice."  State 
V.  Wakely,  43  Mont.  427,  438,  117  Pac.  05,  99. 

"In  a  prosecution  for  conducting  a  gamblmg 
game  or  place  of  business,  persons  who  mere- 
ly play  in  the  game  or  at  such  place  are  not 
regarded  as  accomplices  of  the  defendant."  16 
Cor.  Jur.  eSO. 

The  above  excerpts  from  the  texts  are  sup- 
ported tqr  tbe  cases  cited  In  the  notes  thereta 

It  follows  that  there  la  no  error  In  the 
record,  and  Ute  Judgment  must  therefore  be 
affimed. 
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BUSHMAIER  «t  al.  v.  J.  R.  WATKINS  CO. 
<Na.  IS3.) 

(Scpreme  Court  of  Arkaiuai.  Oct  10,  1^.) 

Appeal  and  error  «»907(3)— Finding  of  trial 
court  on  evidooce  not  brought  Into  rooord 
presuaiBd  to  be  on  luffiolent  teetlnony. 

Where  the  teetimony  on  which  the  trial 
coart  found  that  there  were  no  frandulent  rep- 
resentations to  get  sureties  to  ezecnte  a 
bond  sued  on,  an4  that  the  bond  was  the  en- 
tire agreement  between  the  parties,  has  not 
been  brought  into  the  record  bUl  of  excep- 
(tions  or  otherwise,  it  Is  presumed  that  it  sup- 
ported the  finding. 

Appeal  from  Crawford  Ghancery  Court; 
J.  y.  Bonrland,  Chancellor. 

Action  by  the  J.  R.  Watfclns  Company 
against  W.  A.  Bushmaier  and  otbera.  From 
a  Judgment  for  plalntilf*  defaidanta  appeal. 

AjQSirmed* 

J.  B.  LondoDt  of  Yan  Boren,  for  appel- 
lants. 

L,  H.  Soutimiayd,  of  Tan  Daren,  for  ap- 
pdlee. 

SMITH,  J.  This  la  an  appeal  from  a  judg- 
ment .rendered  against  the  appellants  as 
sureties  of  J.  H.  Tuggle,  a  salesman  of  the 
uppellee  company,  who  was  engaged  In  re- 
tailing  appellee's  merchandise.  Tuggle  had 
been  thus  employed  for  some  months  when 
his  sureties — these  appellants — took  over  the 
goods  he  was  selling  for  appellee. 

Appellants  allege  the  fact  to  be  that,  while 
thus  In  possession  of  Tuggle's  goods  <the 
same  being  of  sufficient  value  to  discharge 
the  debts  for  which  they  were  sureties),  a 
representatlTe  ot  the  flpp^lee  company  in- 
duced tbem  to  execute  a  new  bond  to  ai^el- 
lee — tbis  bond  being  the  Instrument  on  which 
the  present  suit  is  predicated.  They  further 
allege  the  fact  to  be  that  they  were  Induced 
to  execute  the  bond  by  certain  representa- 
tions of  appellee's  agent  which  were  false 
and  fraudulent 

The  court  expressly  found  that  there  was 
no  fraud  or  misrepresentation  In  the  pro- 
curement of  the  execution  of  the  bond  sued 
on,  and  that  the  bond  was  the  entire  agree- 
ment between  the  parties.  This  Instrument 
la  silent  as  to  the  agreements  wbldi  appel- 
lants say  exonerate  them  from  liability 
thereon. 

The  testimony  upon  which  this  finding 
was  made  in  the  court  btiow  has  not  been 
brought  Into  the  record  by  bill  of  exceptlma 
or  otherwise,  and  we  must  tbereffwe  indulge 
the  presumption  that  the  testimony  niwn 
which  the  case  was  heard  supported  the  find- 
ing made,  and  the  decree  of  the  court  below 
will  therefore  be  affirmed. 


KING  V.  BANK  OF  PANGBURN.   (No.  152.) 

(Snpreme  Court  of  AAansas.  Oct  10.  1921.) 

I  Trial  «»l77»VanlIot  not  ilnat»A  against 
party  who  asks  for  psresiptory  Instrnetlen 
and  In  addition  other  lastrnotiona. 

Though  both  parties  asked  for  a  peremp- 
tory instruction,  the  court  should  not  have  di- 
rected a  verdict  against  one  of  the  paities,  who 
in  addition  thereto  asked  for  other  instruc- 
tions, if  the  testlmany  tn  his  belttU,  viewed  in 
the  Usht  most  favorable  to  would  support 
a  verdict  in  his  favor. 

2.  Priaclpal  and  anrety  4s89— payee  oaanot 
reoover  against  surety  after  dlsobargiaa 
surety  pursuaM  to  agreement. 

Where  payee  agreed  with  surety  that,  if 
a  certain  amount  was  paid  on  the  note,  the 
time  for  payment  would  be  extended  and  the 
surety  would  be  released  from  fnrtiier  llabflity, 
and  on  payment  of  sudi  amount  itru^  surety's 
name  from  note  and  made  note  payable  on  de- 
mand,  he  could  not  recover  on  note  againnt 
the  surety  on  the  theory  that  the  agreement 
to  release  him  was  without  consideration  and 
that  surety  was  not  discharged,  tn  that  the 
transaction  constituted  mere^  a  renewal  of 
the  note;  the  agreement  to  release  snret? 
having  been  folly  performed. 

3.  Contracts  «=>7a— Consideration  Inmaterlal 
after  full  performaaoe  on  both  sides. 

If  a  contract  is  folly  performed  on  both 
sides,  the  ijuestion  of  conslderatioa  becomes 
immateriaL 

Appeal  from  Circuit  Court,  White  County ; 
J.  M.  Jackson,  Judge. 

Action  by  the  Bank  of  Pangbum  against 
L.  King.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Beversed  and  dismissed. 

Jno.  B.  Miller,  b.  B.  TingUnf,  and  W.  D. 
Davenport  all  of  Searcy,  tar  appellant 

Brundldge  &  Neelly,  of  Searcy,  for  app«- 
lee. 

SMITH.  J.  [1]  This  cause  comes  here  on 
appeal  from  a  Judgment  rendered  on  a  ver- 
dict returned  by  a  jury  under  the  directions 
of  the  court  Appellee  insists  this  Judgment 
must  be  sustained  if  there  ms  any  testlmcuy 
legally  sufficient  to  support  it  Inasmveh  as 
both  parties  aaked  the  court  to  give  «  p«v 
emptory  instruction  In  the  trial  below.  It 
is  true  both  parties  asked  a  peremptory  In- 
struction; but  Id  addition  thneto^  appe- 
lant asked  other  tawtmctlons,  and  the  court 
should  not  therefore,  have  directed  a  ver> 
diet  against  him,  U  the  tastlnuuy  In  his  be* 
half,  Tlewed  in  the  light  most  favorable  to 
him,  would  Bunwrt  a  verdict  In  his  Cavor. 
Webber  v.  Bodgers,  128  Ark.  26,  193  &  W. 
87.  Thus  viewing  the  testhnonr,  the  facts 
may  be  stated  as  follows: 

The  suit  Is  upon  a  pnrailBSory  note  tor  the 
sum  of  $1,500,  which,  as  executed,  reads  as 
follows : 
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*tl.SOO.OO.       Pangburn,  Atk^  Tim«  28,  10. 

"Thirty  days  after  date,  for  value  reeeired, 
we  or  eitlier  of  ufl  promise  to  pay  to  the  order 
of  Bank  of  Paugburn  fifteen  hundred  no/ioo 
dollars  at  the  Bank  of  Pangbarn,  Pangbum, 
Arkansas,  with  intereet  at  the  rate  of  ten  per 
cent,  per  annum  from  date  until  paid.  The 
makers  and  indorsers  of  this  note  hereby  sev- 
erally waive  presentment  for  payment,  notice 
of  nonpayment,  and  protest,  and  autborue  ex- 
tennon  of  time  without  notice  thereof.  In- 
terest unpaid  when  due  to  become  as  principal 
and  draw  the  same  rate  ot  interest. 
"Due— Demand.  J.  W.  Pierce. 

"P,  O.-City.  J.  Morrow. 

"No,  150.  E.  T.  King. 

"Witness:  L.  E.  Morrow. 

"B.  H.  DickenhorsL        L.  ESngi" 

J.  W.  Pierce,  J.  Morrow,  and  B.  T.  King 
were  principals,  and  U  E.  Morrow  and  ap- 
pellant, h.  King,  were  suretiea.  Appellant, 
King,  Is  the  only  signer  who  made  defense, 
and  this  appeal  Inrolres  only  tbe  guestfoa  of 
his  UablUty. 

At  or  about  tbe  time  the  note  fell  due 
King  was  about  to  change  his  residence  on 
accouct  of  bis  health,  and  he  went  to  the 
bank  to  ascertain  whether  the  note  bad  been 
paid.  Finding  that  It  bad  not  been  paid. 
King  demanded  tbat  the  cashier  give  all 
parties  notice  to  come  to  the  bank  and  pay 
the  taote;  King  stating  at  tbe  time  that  be 
did  not  want  to  leave  any  unfinished  business 
behind.  The  cashier,  on  bis  own  initiative, 
suggested  that  he  did  not  care  to  press  tbe 
makers  of  the  note  for  payment,  but  that  If 
be  (King)  would  cause  $400  to  be  paid  on  the 
note  the  time  for  the  paym^t  of  tbe  bal- 
ance would  be  extended,  and  King  released 
frwn  further  liability.  Acting  upon  this 
suggestion,  King  saw  the  makers  of  tbe  note 
and  had  them  to  pay  the  sum  of  $400  on  the 
note.  About  two  days  later  King  called  at 
the  bank  to  see  If  this  payment  bad  been 
made.  Only  the  assistant  cashier  was  pres- 
eat  in  the  bank  at  that  time,  but  tbat  officer, 
who  was  familiar  with  all  the  facts,  promis- 
ed to  call  the  matter  to  the  attention  of  the 
cashier.  Belying  on  this  promise,  appellant. 
King,  gave  the  matter  no  further  attentim 
until  this  suit  was  brought 

Thereafter  the  following  notations  were 
made  on  tbe  note  by  tbe  cashier  of  the  bank : 
The  paymrat  of  the  $400,  with  the  date  of 
payment,  was  Indorsed  on  the  back  of  the 
note.  Above  tbe  date'of  tbe  note  there  was 
written  with  pen  and  ink  the  words:  "Be- 
newal  date  7-29-19."  The  words.  "Thirty 
days,"  appearing  in  the  OTiginal  note^  were 
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oblitoBted  bf  drawlxig  a  Un*  tbronsh  tbem 
with  pei  and  ink,  and  tho  word  "Demand" 
written  above  tbaa.  Tbe  name  of  King" 
— this  appellant — was  canceled  by  drawing 
a  line  tlirongb  It,  and  immediately  fitUowlng 
the  name  the  words  "Not  on  renewal"  were 
written  above  with  pen  and  Ink.  The  words 
"Ten  daya,"  in  the  lower  left  band  corner 
of  the  note^  were  obUtmted  by  a  line  drawn 
through  them,  and  the  word  "Demand" 
written  above  them. 

[2]  Appellee  det^s  the  action  of  tbe 
court  below  In  directing  a  verdict  in  Its  fa- 
vor upon  the  ground  that  the  agreement  to 
release  ain(>tilant  was  without  conlrideratlon 
and  saya  the  transactlmi  between  the  parties 
constituted.  In  effect,  a  mere  renewal  of  the 
note  and,  beHng  only  a  renewal,  King  was 
not  discharged,  and  in  Support  of  this  posi- 
tion cites  and  relies  upon  the  case  of  Hami- 
ter  V.  State  National  Bank  of  Texarkana, 
106  Ark.  1S7,  153  S.  W.  04.  We  have  here, 
however,  the  converse  with  the  case  of  Hami- 
ter  V.  Bank,  supra.  There  tbe  note  was  re- 
newed under  an  agreement  to  accept  the  new 
note  of  Hamlter  In  payment  of  the  note  sued 
on — the  original  note — the  agreemMt  being 
made  after  the  original  note  bad  fallen  due, 
and  without  a  surrender  of  the  original  note 
or  any  change  therein.  Here  we  have  an 
executed  agreement  to  release  King.  The 
signature  of  King  was  obliterated.  Other 
material  alterations  were  evidenced  by  other 
mutilations.  These  mutilations  were  made 
in  the  execntlon  of  tbe  agreement  to  release 
King,  and  to  further  conclusively  evidence 
the  execution  of  the  agreement  to  release 
King  there  was  v^-rltten  opposite  his  name 
the  notation,  "Kot  on  renewaL"  King  thus 
ceased  to  be  a  maker  of  tbe  note  sued  on. 

[3]  The  agreement  to  release  King  having 
been  fully  performed,  it  becomes  Immaterial 
to  determine  whether  It  was  enforceable 
prior  to  its  performance.  The  agreement 
has  been  executed.  It  became  an  accom- 
plished fact.  Kerr  v.  Blrnie,  25  Ark.  225, 
234.  If  a  contract  is  fully  performed  on 
both  sides,  the  Question  of  consideration  be- 
comes Immaterial.  1  Page  on  the  Law  of 
Contracts,  %  640;  1  Elliott  on  Contracts,  § 
202.  p.  330.  The  note  Is  now,  in  effect,  a 
new  note,  to  which  King  is  not  a  party,  and 
he  cannot,  therefore,  be  now  aued  as  If  be 
were  a  maker  thereof. 

The  Judgment  of  the  court  below  must 
therefore  be  reversed,  and,  as  there  is  no 
dispute  about  the  controlling  facts,  the  cause 
will  be  dismissed. 
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ARKANSAS  FOUNDRY  CO.  v.  STANLEY 
et  al.    (No.  I5i.) 

(Saimme  Court  c€  ArkuBas.  Oct.  10,  1921.) 

1.  Bridges  €=35— Act,  providing  for  construc- 
tion of  two  bridses  and  creation  of  ono  Im- 
provement district,  vaJId. 

That  Sp.  Acta  1919,  74,  provided  for  the 
constnietioB  of  two  bridges  between  the  cities 
of  Little  Rock  and  North  Uttle  Rock,  four 
blocks  apart,  and  created  but  a  single  improve- 
ment district,  did  not  affect  its  validity,  in  view 
of  topography  of  proposed  district  and  density 
of  its  population. 

2.  CoMtlttttloaal  law  «970(3)-430Rrt  Ht  eon- 
eenied  with  expedieacy  at  Inprovamont  order- 
ed by  Legislature. 

The  court,  in  action  to  enjoin  construction 
of  bridges  under  Sp.-  Acts  1910,  p.  74,  will  not 
concern  itaelf  with  the  expediency  of  the  im- 
provement. 

3.  Bridgu  ^p8— When  commlssloiiera'  sal*  of 
bonds  will  bo  deolaratt  void. 

Whenever  the  facts  show  tiiat  the  commis- 
sioners of  a  bridge  improvement  district  are 
selling  bonds  at  less  than  par  by  means  of  a 
subterfuge,  or  that  the  charges  are  grossly  un- 
reasonable, or  that  the  traneaction  is  attended 
by  bad  faith,  the  court  will  declare  the  trans- 
action fraudulent  and  void. 

4.  Bridges  «=>S  —  Commlsaloners  of  district 
held  authorized  to  employ  broker  to  soli 
bonds. 

Commissioners  of  improvement  district 
created  by  Sp.  Acts  1919,  p.  74,  given  the  pow- 
er under  such  act  to  issue  and  sell  bonds  at  not 
less  than  their  par  value  and  to  pay  interest 
thereon  at  not  more  than  6  per  cent,  per  annum, 
may  employ  a  broker  to  seU  bonds  or  assist 
commissioners  in  so  doing  if  the  employment  of 
the  broker  is  reasonably  necessary. 

5.  Brtdget  «s>8— Comnlaaioion  hold  aathorlz- 
ed  to  borrvw  money  from  bank*. 

Commissioners  of  bridge  improvement  dis- 
trict, authorized  by  Sp.  Acts  1919.  p.  74,  to  is- 
sue and  sell  bonds  at  not  less  than  their  par 
value  and  to  pay  interest  thereon  at  not  more 
than  9%  per  annum,  had  power  to  borrow  mon- 
ey from  banks  and  to  pledge  the  assessments 
for  the  security  of  the  loans,  where  interest 
paid  thereon  did  not  exceed  6  per  cent. 

Appeal  from  Pulaakl  Chancery  Court;  J. 
B.  Martineau,  Chancer. 

Suit  by  the  Arkansas  Foundry  Company 
against  J.  H.  Stanley  and  others.  From 
judgment  rendered,  both  parties  appeal.  Af- 
firmed In  part  and  reversed  In  part  and  re- 
manded, with  directions, 

Tbe  Arkanaaa  Foundry  C(Hnpaiiy,  an' owner 
of  xeal  property  lying  wUhtn  the  limits  of 
the  Broadway-Main  Street  Bridge  district  of 
Pulaski  county,  brou^t  this  stilt  in  equity 
against  the  conunlsskmers  of  said  district 
to  restrain  tb^  from  employing  agents  in 
idling  and  disposing  of  the  bonds  of  the  dis- 


trict, and  frwn  proceeding  further  with  the 
ctmstructlon  of  the  bridges  contemplated  by 
the  passage  of  the  act.  The  complaint, 
amongst  other  things,  allies  the  following : 

"Par.  2.  Said  commissioners,  in  order  to  raise 
money,  to  construct  said  bridges,  are  now  threat- 
ening to  borrow  money  from  the  banks  in  the 
city  of  Little  Rock  by  issuing,  or  executing, 
ordinary  evidences  of  indebtedness,  and  are 
threatening  to  pledge  and  mortgage  the  assess- 
ments for  the  security  of  said  loans.  That  the 
commissioners  are  not  authorized  to  so  bor- 
row money,  the  only  method  being  pointed  out 
by  section  0  of  the  act,  which  method  is  by 
the  issuance  of  negotiable  bonds  at  a  rate  of 
interest  not  to  exceed  6  per  cent. 

"Par.  3.  Said  commissioners,  having  offered 
and  failed  to  dispose  of  the  bonds  of  the  dis- 
trict, are  also  threatening  and  arranging  to  em- 
ploy agents  to  dispose  of  said  bonds,  and  to 
pay  such  agents  a  commission  therefor;  that 
said  bonds  bear  interest  at  the  rate  of  6  per 
cent,  per  annum,  and  if  the  commissioners  are 
permitted  to  pay  to  said  agents  «.  comnussion 
for  disposing  of  said  bonds,  the  commissioners 
will  receive  from  the  sale  thereof  less  than 
the  par  value  of  the  bonds.  Plaintiff  avers  that 
under  the  limitations  of  the  power  and  author- 
ity of  the  commissioners,  contained  in  saU  act* 
said  commissioners  have  no  power  or  aittarilsr 
to  employ  sadi  agents,  and  pay  the  cMnmlsaion 
for  suieh  purposes. 

'Tar.  4.  That  the  board  has  no  power  or  au- 
thority to  construct  the  two  bridges  untier  a 
single  improvement  district.  The  General  As- 
sembly had  no  power  to  pass  an  act  creating 
a  district  to  make  two  separate  improvements 
and  the  act  is  void  for  want  of  power. 

"That  the  construction  of  two  bridges  as  pro- 
posed by  the  commissioners  would  entail  a  large 
and  unnecessary  expense  upon  the  taxpayers 
in  the  district,  one  bridge  being  sufficient  to  ac- 
commodate the  traffic  between  the  cities  of  Lit- 
tle Bock  and  North  Little  Bock." 

The  bridge  commissioners  filed  a  demurrer 
to  the  paragraphs  of  the  complaint  above  set 
forth,  and  the  court  sustained  the  demurrer 
to  the  second  and  fourth  paragraphs  of  the 
complaint,  and  overruled  It  as  to  the  third 
paragraph  of  the  complaint.  The  defendants 
elected  to  stand  upon  their  demurrer  to  the 
third  paragraph,  and  refused  to  plead  fur- 
ther. Accordingly  it  was  decreed  that  the 
deiffendants  be  enjoined  from  employing 
agents  or  brokers  to  the  bonds  of  Baid 
district,  or  to  pay  any  commissions  for  serv- 
ices In  that  behalf.  And,  plaintiff  declining 
to  plead  further,  it.  was  decreed  that  the 
prayer  <^  the  comi^lnt  for  an  injunction 
against  d^mdants,  restraining  them  from 
borrowing  money  and  issuing  evidence  oC 
Indebtedness  In  the  form  of  notes  and  from 
proceeding  with  the  constmcticm  of  tiie  pro- 
posed bridges  across  the  Arkansaa  river,  be 
denied,  and  paragraphs  2  and  4  of  the  com- 
plaint be  dismissed  for  want  of  equity.  Both 
parties  have  duly  prosecuted  an  appeal  to 
this  court 
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Geo.  A.  McConneU,  of  Uttle  Bod^  for  ap- 
pellant 

Vaxaglvan  &  Bector  and  Moor^  Smith,  Moore 
&  Trleber,  aU  of  Little  Bock,  tor  appellees. 

HABT.  X  (aft^  statins  the  facts  as 
abore).  On  the  part  of  the  plaintiff  It  Is 
ccmtended  that  the  two  brlctges  contemplated 
In  the  act  are  four  blocks  apart,  '^and  that 
the  construction  of  one  has  do  relation  to 
the  other.  Therefore  couns^  insists  that  the 
CMistruction  of  the  two  bridges  constltates 
Independrat  Improv^ents,  and  that  the  act 
of  the  Legislature  In  creating  the  district  as 
a  single  Imi»wement  district  was  arbitrary, 
and  the  act  is  consequently  void.  The  act 
Is  entitled,  "An  act  to  create  a  Broadway- 
Main  street  bridge  district  of  Pulaski  coun- 
ty,** and  was  approved  Prtniary  6,  1919. 
Act  49  of  the  Special  Acts  of  1919,  p.  74. 

Section  1  of  the  act  creates  the  district,  de> 
fines  Its  terrltOTy,  and  names  the  commis- 
Bloners.  It  authorizes  the  commlaslooets  to 
build  a  bridge  across  the  Arkansas  rlrer 
from  a  point  on  Broadway  street,  In  the  (Atj 
of  little  Rock,  to  a  point  across  the  river  In 
the  city  of  North  Little  Bode  to  be  selected 
by  the  commissioners.  It  also  authorizes 
the  construction  of  a  bridge  from  a  point 
on  Main  street  in  the  dty  of  Little  Bock  to 
a  toint  on  the  opposite  side  of  the  Arkansas 
river  in  the  dty  of  North  Little  Bock.  The 
proposed  bridges  are  four  blocks  apart,  and 
the  court  wIU  take  Judldal  notice  that  there 
are  connecting  streets  betwera  Broadway 
and  Main  streets  In  the  city  of  Little  Bock 
and  between  the  corre^wudlng  streeta  on  the 
(^posite  side  of  the  river  In  the  dty  of  North 
Llttie  Bock. 

[1,2]  Uoder  our  former  dedslons  bearing 
on  the  question,  the  statute  cannot  be  assail- 
ed on  the  ground  that  It  embraces  more  than 
one  Improvement  The  legislature  in  pass- 
ing the  statute  creating  the  district  must 
have  found,  as  a  matter  of  fact,  that  two 
bridges  were  necessary  to  carry  the  traffic 
between  the  two  cities,  and  that  the  business 
centers  of  the  proposed  district  were  so  situ- 
ated, with  respect  to  the  contemplated  Im- 
provement, as  to  justify  treating  them  as 
parts  of  a  common  enterprise  and  as  a  single 
Improvement  With  the  expediency  of  the 
proposed  Improvement  In  Its  present  form 
we  have  no  Judicial  concern.  It  Is  sufficient 
for  UB  to  say  that  the  L^lslature  must  have 
found  that  the  construction  of  the  two 
bridges  was  necessary  to  secure  a  conven- 
ient and  useful  means  of  approach  between 
the  two  dties,  and  that  by  uniting  them  in 
a  single  improvement  they  could  best  pro- 
mote the  improvement  of  the  property  with- 
in tUe  district  When  the  topography  of  the 
proposed  district  is  considered  in  connection 
with  the  density  of  pt^ulatlon,  it  cannot 
be  said  that  the  action  of  the  Legislature^ 
providing  that  the  oonstnictloa  of  both 


bridges  should  be  undertaken  and  prosecuted 
as  one  improvement  Ib  arbitrary  and  void. 
We  consider  the  question  no  longer  an  open 
one  in  this  state,  and  that  It  has  been  settled 
by  the  decisions  dted  below,  as  well  as  many 
other  dedslons  of  this  court  Bennett  v. 
Johnson.  130  Ark.  B07, 197  S.  W.  1148;  Baaley 
V.  l'atters<m,  142  Ark,  52,  218  S.  W,  8ia; 
Johns  V.  Koad  Imp.  Dlst,  142  Aj*.  73,  218 
S.  W.  389;  Tarvin  v.  Boad  Imp.  Dlst. 
No.  1,  137  Ark.  355,  209  S.  W.  81;  White 
V.  Ark.  &  Mo.  Highway  Dlst,  227  S.  W.  261. 
It  follows  that  the  chancery  court  did  not 
err  In  holding  Ohat  the  construction  of  the  - 
two  bridges  constituted,  under  the  circum- 
stance a,  a  single  Improvement 

In  the  third  paragraph  of  the  complaint 
it  is  alleged  that  the  commissioners  are  ar- 
ranging to  employ  agents  or  brokers  to  dis- 
pose of  the  bonds  to  be  issued  under  the  pro- 
visions of  the  act  for  the  construction  of 
the  Improvement  and  that  this  action  Is  in 
violation  of  Uie  terms  of  the  act  Ejection 
9  of  the  original  act)  reads  as  follows: 

"In  order  to  do  the  work  the  board  may  bor- 
row money  at  a  rate  of  interest  not  exceeding 
six  per  cent  per  annum,  may  issue  negotiable 
bonds  therefor,  sigDed  by  the  chairman  and  sec- 
retaiy  of  the  bo^d,  and  pledge  and  mortgage 
all  assessments  for  the  repayment  thereof. 
Said  bonds  shall  not  be  disposed  of  at  less  than 
par  on  the  basis  of  interest  at  the  rate  of  six 
per  cent,  per  annum.  But  if  they  should  bear 
a  less  rate  they  may  be  disposed  of  at  less  than 
par  provided  that  the  district  shall  receive 
therefor  and  pay  thereon  the  eguivalent  of  not 
more  than  six  per  cent  per  annum  at  par. 

"No  bonds  Issued  under  the  terms  of  this  act 
shall  ran  for  more  than  thir^  years;  and  all 
issues  of  bonds  may  be  divided  so  that  a  por- 
tion thereof  may  mature  each  year  as  the  as- 
sessments are  collected." 

Act  49,  Acts  of  Arkansas  1910,  Special,  p. 
74. 

The  evident  object  of  the  Legislature  by 
the  enactment  of  this  section  was  to  prevent 
speculation  in  the  bonds  to  be  Issued  by  the 
commissioners  for  the  construction  of  the 
proposed  improvement  and  to  Insure  to  those 
who  must  ^ay  the  bonds  a  dollar  in  cur- 
rency for  every  dollar  of  bonds  Issued.  Par 
means  equal,  and  par  value  means  a  value 
equal  to  the  face  of  the  bonds.  So  it  Is  gen- 
erally said  tihat  a  sale  of  bonds  at  par  Is  a 
sale  at  the  rate  of  a  dollar  In  currency  for 
a  dollar  in  bonds.  Under  the  statute,  the 
commissioners  were  not  authorized  to  sell 
the  bonds  at  a  discount  by  reason  of  any 
commissions  or  attorney's  fees  paid  to  the 
purdiasers,  or  to  their  agents  or  attorneys 
or  by  reason  of  issuing  bonds  drawing  inter- 
est from  a  certain  date  and  allowing  the 
purchaser  the  use  of  the  money  loaned  for 
a  period  of  time  tiiereafter. 

Counsel  for  the  plaintiff  insists  that  under 
the  statute  the  commissioners  could  nob  em- 
ploy a  broker  to  sell  the  bonds  regardless 
of  the  fad)  of  whether  be  was  the  agent  of 
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tbe  commisBloDers  or  the  purchaaerg  of  the 
bonds.  To  support  his  conteutlon  counsel 
cites  the  following:  Uhler  t.  City  of  Olym- 
pla,  87  WaBh.  1,  151  Pat  117;  Davis  v. 
City  of  San  Antonio  (Tex.  Civ.  App.)  160  S. 
W.  1161;  and  Whelea's  Appeal.  108  Pa.  162. 
1  Atl.  68.  In  each  of  these  cases  tne  poi^ 
chaser  was  allowed  a  dlscuant  by  way  of 
compensation  paid  it,  or  Its  agents,  for  com- 
mission. Interest,  or  attorney's  fees,  and  the 
court  properly  held,  as  a  matter  of  law,  that 
this  constituted  an  evasion  of  the  statute. 

In  Spear  v.  City  of  Bremerton.  90  Wash. 
.S07.  156  Pac.  826.  the  statement  of  facts 
showB  that  a  contract  for  the  sale  of  the 
bonds  was  made  with  John  hi.  Price  &  Co., 
whereby  that  ccnnpany  agreed  to  attend  to 
all  the  proceedings  necessary  in  the  issuance 
of  the  bonds,  and  to  take  the  bonds  ad  a  dis- 
count of  5  per  cent  The  court  properly  held 
that  this  was  clearly  an  evasion  of  tbe  stat- 
ute and  ttie  reason  given  was  that  under  a 
statute  forbidding  the  sale  of  the  bonds  at 
less  than  par  the  taxpayer  could  not  be  put 
to  the  burden  of  paying  the  purchaser  of  the 
bonds  anything  In  the  way  of  commission  or 
bonus,  or  for  attorney's  fees  and  expenses  of 
printing,  etc.  So,  too,  in  Bay  City  v.  Lumber- 
man's State  Bank,  193  Mich.  533,  160  N.  W. 
425,  the  court  held  that  under  the  facts  stat- 
ed the  transaction  was  a  sale  and  purchase 
of  the  bonds  by  the  bank  from  the  city,  and 
that  the  payment  of  the  commission  to  tbe 
bank  by  the  city  was  a  dlsconnt  In  violation 
of  the  statute.  Tbe  bank  In  that  case  claim- 
ed that  it  merely  acted  as  tbe  agent  of  the 
city  in  selling  the  bonds,  but  tbe  court  held 
that  under  the  facts  the  bank  took  over  the 
whole  Issue  of  bonds  Itself  and  resold  them 
to  its  customers.  The  court  said  that  after 
the  bank  took  over  tbe  bonds,  the  city  liad 
no  Interest  la  the  selling  value  of  the  bonds, 
and  If  they  had  appreciated  in  value  the 
bank,  and  not  the  (Ity,  would  have  received 
the  beneUt  On  the  other  hand,  had  they 
depreciated,  the  loss  would  not  have  fallen 
upon  the  city.  The  bank  never  made  any 
report  of  Its  sales  of  tbe  bonds  to  the  city, 
and  there  was  no  accounting  fpr  the  pro- 
ceeds of  tbe  bonds  that  Iti  sold.  The  bank 
simply  took  over  the  whole  Issue  of  the 
bonds,  and  disposed  of  them  as  It  saw  fit 
to  its.  customers. 

In  the  case  of  Paul  v.  City  of  Seattle,  40 
Wa^.  294,  82  Pac.  601,  relied  on  by  coun- 
sel for  tbe  plaintiff,  the  charter  of  the  city 
provided  that  no  debt  or  obligation  of  any 
kind  against  the  cltiy  should  be  created  by 
the  city  council,  except  by  an  ordinance  spec- 
ifying the  amount  and  object  of  the  expen- 
diture. Therefore  the  court  properly  held 
that  the  compbroller  had  no  Implied  author- 
ity to  contract  with  a  broker  to  sell  the 
bonds  of  the  city. 

Another  case  relied  on  by  counsel  Is  Vil- 
lage of  Ft.  Edward  v.  Fish,  156  N.  T.  363, 
50  N.  E.  073.   In  that  case  the  bonds  con- 


tracted to  be  sold  by  tbe  water  board  in- 
cluded accrued  Interest,  and  amounted  to 
$50,444.44,  whereas  the  contract  price  was 
but  f50,000.  The  conrt  held  that  the  ex- 
ecutory contract  provided  for  tbe  sale  of 
the  bonds  at  less  than  -their  par  value,  and 
was  absolutely  void,  because  this  was  pro- 
hibited by  tbe  statute. 

[3]  So  it  will  be  seen  that  where  the  con- 
tract in  express  terms  shows  that  the  pur- 
chaser of  the  bonds  Is  to  receive  a  discount, 
the  courts  hold  as  a  conclusion  of  law  that 
there  has  been  an  evasion  of  the  statute. 
On  the  other  hand,  where  the  evasion  of  tbe 
statute  appears  from  the  facts  stated,  and 
not  from  the  cootract  itself,  the  courts  hold, 
not  as  a  matter  of  law,  but  as  a  matter  of 
fact,  that  tbere  has  been  an  evasion  of 
the  statute.  Whenever  tbe  facts  show  a 
subterfuge  for  an  actual  sale  at  less  than 
par,  or  If  the  charges  made  are  grossly  un- 
reasonable, or  the  transaction  Is  attended 
by  bad  faith,  tbe  courts  will  not  hesitate  to 
declare  such  transaction  fraudulent  and 
void.  No  allegation  of  bad  faith  on  the  i»art 
of  the  commisslonera  in  seeking  the  service 
of  a  broker  to  sell  the  bonds  is  made  In  the 
complaint  The  plaintiff  merely  alleges  tiiat 
under  the  statute  tbe  commissioners  have 
no  authority,  either  express  or  Implied,  to 
procure  the  services  of  a  broker  to  sell  the 
bonds  or  to  aid  tbem  in  the  sale  thereof. 

[41  This  conteutlon  is  against  the  wel^t 
of  authority  on  tbe  question.  The  statute 
gave  the  commissioners  express  power  to 
issue  and  sell  the  bonds  at  not  less  than 
their  par  value  and  to  pay  Interest  thereon 
at  not  more  than  6  per  cent  per  annum. 
The  power  to  sell  the  bonds  carried  with 
it  the  implied  authorltiy  to  pay  a  broker  to 
sell  them,  or  to  assist  the  commissioners  In 
doing  so,  If  this  was  reasonat^  necessary. 
Tbe  employment  of  a  broker  might  be  rea- 
sonably necessary  In  order  to  sell  the  bonds, 
and,  If  BO,  the  expenses  of  his  commission 
would  be  incidental  to  tibe  express  authority 
to  sell,  and  would  fairly  come  within  the 
scope  of  the  main  power.  The  authorities 
cited  below  sustain  this  view,  and  say  that  it 
Is  according  to  the  weight  of  authority.  State 
V.  West  Duluth  Land  Co.,  76  Minn.  456.  78  N. 
W.  115;  Town  of  Manlton  v.  First  I^at  Bank 
of  Colorado  eprlngs,  37  Colo.  344,  86  Pac. 
75;  Church  v.  Hadley,  240  Mo.  680,  14S  8. 
W.  8,  89  L.  R.  A.  (N.  -S.)  248;  Armstmuig  t. 
Village  of  Ft  Edward,  159  N.  X.  815,  63  N. 
E.  1116,  and  cases  cited ;  Miller  r.  Park  City. 
126  Tenn.  427, 160  8.  W.  90,  Ann.  Cas.  1913E3, 
83;  Brownell  r.  Town  of  Greenwich,  114  N. 
Y.  618.  22  N.  B.  24,  4  L.  R.  A.  685. 

We  believe  tiiat  the  above  stabes  the  law 
appllcat}le  to  this  case,  and  that  under  the 
facts  alleged  In  the  complaint  the  commis- 
sioners would  have  the  authority,  If  rea- 
sonably necessary  to  enable  them  to  sell 
the  bonds,  to  employ  a  third  person  as  a 
broker  for  that  purpose.  Thenton  the  court 
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erred  Id  overruling  the  demurrer  to  the  OiirA 
I>aragraph  of  the  complaint,  and  In  enjoining 
,the  commissioners  from  employing  brokers  to 
aell  the  bonds  of  the  district 

[i]  According  to  the  auctions  In  para- 
graph 2  of  the  complaint,  the  commissioners 
are  about  to  borrow  money  from  the  banks 
of  the  dty  of  Little  Rock,  and  to  pledge 
the  assessments  for  the  secnrtty  of  the  said 
loans.  It  Is  claimed  by  counsel  for  the  plain- 
tiff that  the  act  only  aathorlzes  the  com- 
mlssiouers  to  Issne  negotiate  bonds  at  a  rate 
of  Interest  not  exceeding  6  per  cent.'  The 
complaint  does  not  allege  that  the  conunla- 
sloners  are  going  to  pay  more  than  6  per 
cent  interest  to  the  banks  In  the  city  of 
Little  Rock  from  which  they  borrow  money 
for  the  purpose  of  otmatrncting  the  bridges. 
Ol^e  bonds  of  the  district  wonld  oe  nothing 
more  than  evidence  of  indebtedness  of  the 
district,  and  it  could  make  no  difTerenoe 
whether  the  ocnnmlsslonera  borrowed  the 
money  in  the  dty  of  little  Rod£f  or  fr<»n 
banks  or  other  persona  elsewhere. 

The  issuance  and  sale  of  the  bonds  of  the 
distirlct  is  nothing  more  than  borrowing 
money  by  the  commissioners  for  the  purpose^ 
of  constructing  the  improvement.  The  only 
prohibition  in  the  statute  is  that  they  shall 
get  face  value  for  the  amount  borrowed,  and 
shall  not  pay  more  than  6  per  cent.  Interest 
per  annum.  Consequently  the  court  was 
right  in  suatatnlng  the  demurrer  of  the  de- 
fendants to  the  second  paragraidi  of  tbe 
plaintiff's  complaint 

From  the  views  expressed,  It  results  that 
the  chancery  court  was  right  In  sustaining 
the  demurrer  of  the  defendants  to  the  sec- 
ond and  fourth  paragraphs  of  the  complaint, 
and  In  these  respects  the  decree  will  be  af- 
flrmed. 

It  also  follows  that  the  court  erred  in  over- 
ruling the  defendants'  demurrer  to  the  third 
paragraph  of  the  complaint  and  for  this 
reason  tbe  decree  will  be  reversed  and  the 
cause  remanded,  with  dlrectlMis  to  enter 
a  decree  sustaining  the  demurrer  to  the 
third  paragraph  of  the  complaint  and  for 
other  proceedings  In  accordance  with  the 
principles  of  equity  and  not  inconsistent 
with  this  opinion. 


PEARCE  T.  HARDEN. 

(Supreme  Court  of  Arkansas. 


(No.  148.) 
Oct  10,  1921.) 


Exemptlou  4=s>l27-^xoeptlons  to  aehedure  of 
exemptions  held  sufficient  on  demurrer. 

A  judgment  oreditor's  exceptions  to  debt- 
or's schedule  of  exemptions  that  debtor  does 
not  "list  any  household  furniture,  furniBhings, 
and  supplies  which  he  owns,  if  he  Is  at  the  bead 
of  a  household,"  and  that  he  "does  not  state 
for  what  given  period  of  time  he  is  daiming 
exemption  of  wages."  held  suffident  on  demur> 


rer  to  raise  the  Issue  and  place  the  burden  upon 
debtor  to  prove  that  he  was  the  head  of  a 
honsebold,  and  entitled  to  have  property  sped- 
fied  in  adiedule  declared  exempt  from  execn- 
tion,  notwithstanding  failure  (tf  ezceptlons  to 
spedficslly  deny  allegations  emtalned  in  sched- 
ule as  to  bdng  head  of  household. 

Appeal  from  (Srcnlt  Court.  "WWte  County; 
J,  M.  Jackson,  Judge. 

Action  by  Cul  I>.  Pearce  against  O. 
H.  Harden  before  a  Justice.  Judgment  was 
rendered  for  plaintiff,  and  defendant  filed  a 
schedule  of  exemptions.  PlaintlfTa  appeal 
from  Judgment  of  the  Justice  of  the  peace 
ovexfullng  exceptions  to  the  schedule  was 
dismissed  by  the  dreult  court,  and  plaintiff 
appeals.  Reversed  and  rounded,  with  di- 
rections. 

Culbert  L.  Pearce  and  Stei^ens  iSoote, 
both  of  Bald  Knob,  for  aroellant 

John  E.  Miller  and  0.  B.  TlngUnft  boUi  of 
Searcy,  for  app^Uee. 

WOOD,  J.  The  appellant  obtained  a  Judg- 
moit  In  the  Justice  court  against  the  appellee 
In  the  Bum  of  $77.  The  appellee  filed  the 
following  ecAednle: 

"O.  H.  Harden,  defendant  in  the  abore-styled 
cause,  states:  That  he  is  a  resident  of  the  state 
of  Arkansas  and  the  bead  of  a  family;  that  he 
ia  the  owner  of  the  following  described  property 
in  addition  to  the  wearing  apparel  of  himself 
and  family,  to  wit:  Nfnety-two  dollars  and  ten 
cents  due  him  from  Brundldge  &  Neelly,  f60.30 
due  said  defendant  from  J.  W.  Dyson;  about 
$235  due  defendant  at  this  time  as  salary  from 
the  counties  composing  the  First  judicial  district, 
and  $25  cash  on  hand.  f412.40.  That  a  writ 
of  garnishment  has  been  issued  by  A.  Neelly, 
Justice  of  the  peace,  against  his  property.  .That 
under  the  provisions  of  article  9  of  the  Con- 
stitution of  the  stdte  of  Arkansas,  he  daims 
as  exempt  from  seizure  under  sudi  writ  of 
garnishment  the  following  described  personal 
property,  being  all  of  his  aforesaid  personal 
property:  $92.10  due  him  from  BrundidKe  & 
Neelly;  $60.30  due  said  defendant  from  J.  F. 
Dyson;  about  $235  due  defendant  at  this  time 
as  salary  from  the  counties  eomposing  the  First 
judirial  district  and  $25  cadt  on  hand.  That 
this  writ  of  garnishment  was  obtained  in  a 
suit  for  debt  by  contract 

"This,  the  2d  day  of  June.  1919. 

"G.  H.  Harden. 

"I,  Q.  H.  Harden,  solemnly  swear  that  the 
above  and  foregoing  schedule  embraces  all  of 
my  property  of  every  kind  except  my  wearing 
appard  and  that  of  my  family,  and  that  the 
personal  property  dalmed  as  exempt  does  not 
exceed  in  value  the  sum  of  $600,  and  that  I  am 
the  head  of  a  family,  and  a  resident  of  the  state 
of  Arkansas,  and  the  daim  of  plaintiff  is  for 
debt  by  contract  O.  H.  Harden." 

The  an>eUant  filed  tbe  fidlovlng  excep- 
tions to  the  sdiedule: 

"(1)  That  under  the  law  the  defendant,  who 
is  the  duly  appointed,  qnalifled  and  acting  court 
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reporter  of  the  First  jndicia]  drcnit  of  Arkan- 
saB,  is  Dcitber  a  laborer  nor  mechanic,  and 
therefore  Is  not  entitled  to  daim  exemption 
of  60  days*  wages. 

"(2)  Defendant  does  not  list  any  household 
furniture,  furnishings,  and  supplies  which  he 
owns,  if  he  is  at  the  head  of  a  household. 

"(3)  The  defendant  does  not  show  in  ^aid 
schedule  of  exemptions  a  list  of  all  moneys  re- 
ceived by  him  during  the  60  days  for  which  he 
ia  claiming  exemption  of  his  wages,  which  list 
should  show  his  salary  for  said  time. 

"(4)  Defendant  does  not  state  for  what  given 
period  of  time  he  is  claiming  exemption  o£ 
wages.  ,      ^  ^ 

"(5)  Defendant  does  not  state  In  what  way 
be  is  the  head  of  a  household,  which  wonH^n- 
title  him  to  claim  exemptions. 

"Wherefore  plaintiff  prays  that  bis  excep- 
tions and  objections  to  said  schedule  of  ex- 
empUons  be  heard  by  the  court,  and,  finally, 
that  said  schedule  of  exemptions  he  rejected, 
and  be  be  permitted  to  proceed  according  to 
law  In  the  wdlection  of  judgment  due  him. 

"Cul  li.  Pearce,  Plaiutife." 

The  justice  of  the  peace  overruled  the 
exceptions  and  Issued  a  supersedeas.  The 
appellant  appealed  to  the  circuit  court  In 
the  circuit  court  the  appellee  filed  a  motion 
to  dismiss  the  exceptions,  which  the  court 
treated  as  a  general  demurrer,  sustained  the 
same,  and,  appellant  electing  to  stand  on 
his  exceptions,  the  court  entered  a  judgment, 
dismissing  the  appeal,  from  which  appellant 
prosecutes  this  appeaL 

While  the  exceptions  of  the  appellant  filed 
to  the  schednle  of  the  appellee  are  not 
artistically  framed,  tlie  effect  of  these  excep- 
tions, when  taken  together,  was  to  challenge 
the  truth  and  accuracy  of  appellee's  schedule 
and  to  put  In  issue  the  declarattons  contained 
in  said  schedule.  True,  the  exceptions  were 
not  as  specific  as  they  should  have  been, 
but  no  motion  was  made  to  make  them  more 
specific,  and  the  court  on  demurrer  erred  in 
treating  them  as  wholly  defective  and  In- 
sufficient to  raise  an  Issue  as  to  the  truth 
ot  the  aUegations  contained  In  appellee's 
schedule.  The  elEect  of  sustaining  the  de- 
murrer was  to  deprive  the  appellant,  under 
the  auctions  contained  in  his  exceptions, 
from  rai^g  the  issue  as  to  the  correctness 
of  the  appellee's  schedule,  whereas  the  excep- 
tlonB  should  have  been  treated  as  a  denial 
of  the  allegations  contained  In  the  appellee's 
Bcbedule;  It  can  be  very  plausibly  contended 
that  there  is  no  deiial  In  spedflc  terms  of 
the  allegations  contained  In  the  ai^llee's 
schedule,  but,  as  before  stated,  the  effect 
of  these  various  «c^lons  Is  to  deny  that 
the  appellee  was  entitled  to  the  exemption 
daimed  by  him,  and  this  was  suflJcient  at 
least  OD  demurrer  to  raise  tbfl  Issue  and 
place  the  burden  upoa  the  app^ee  to  prove 
by  a  preponderance  of  the  evidence  that  he 
was  KiUtled  to  have  the  property  specified 
declared  exempt  from  execution  to  satisfy 


appellant's  judgment  Blythe  ▼.  Tett,  52 
Ark.  647, 13  S.  W.  157;  Por<ai  v.  Arkaddphla 
MlllinR  Co..  65  Ark.  40-46,  45  S.  W.  51.  67 
Am.  St  R^.  8^ 

The  exceptUms  ot  the  appellant.  In  other 
words,  should  be  treated  as  something  more 
than  a  mere  demurrer  or  general  objection 
to  the  form  of  app^ee's  sdiednlew  AppA- 
lant's  prayer  to  his  exceptions  shows  that 
appellant  Intaided  something  more  than  a 
general  objection  to  the  form. 

Bxceptlous  No.  2  and  No.  6,  wfaUe  not 
specifically  denying,  should  nevertheless  on 
demurrer  be  treated  as  a  doiial  of  the  app^- 
lee's  allegation  that  he  was  the  head  of  a 
family  and  these,  with  the  other  allegations, 
should  be  treated  as  denying  that  the  appel- 
lee was  entitled  to  bold  specific  articles  wliidh 
he  set  up  In  his  schedule  exempt  from  appel- 
lant's Judgmcait  The  ai^ellant  prayed  "that 
his  exempUons  and  objections  to  said  sched- 
ule of  exemptions  be  beard  by  &e  court" 
The  trial  court,  Instead  of  dismissing  the 
appellant's  exceptit»is  under  the  above  pray- 
er, should  have  treated  them  as  raising  an 
iftsue  on  the  facts  allied  in  appellees  sched- 
ule. The  Judgment  is  therrfore  reversed,  and 
the  cause  remanded,  with  directions  to  over- 
rule appellee's  demunrer  to  appeUantfs  occep* 
tlons. 


MISSOURI  PAC.  R.  CO.  v.  PUQUA. 
(No.  157.) 

(Snpremc  Court  of  Arkansas.  Oct  10,  1021.) 

1.  Carriers  ^408(4)— Fisdlsfl  that  loss  of 
checked  baggage  by  Are  could  havs  been  pre- 
vented sustained. 

In  an  action  by  a  traveler  against  a  rail- 
road company  for  the  loss  of  a  suit  case  and 
contents,  checked  in  defendant's  parcel  room 
and  destroyed  by  fire,  evidence  held  to  sustain 
a  finding  that  defendant  could,  by  the  exerdse 
of  ordinary  care,  have  prevented  the  loss. 

2.  Carriers  <@=>405(4)— Contract  limiting  lia- 
bility for  baggaae  checked  held  to  cover  lia- 
bHI^  OR  Bsy  aooosnt 

A  contract  under  which  a  traveler  diecked 
a  suit  case  in  the  parcel  room  of  a  railroad, 
providing  that  "the  carrier  will  not  be  respon- 
flible  for  loss,  damage,  or  detention  of  articles 
left  In  storage  for  any  amount  in  excess  of 
$25,"  held  broad  enough  to  cover  liability  on 
any  account  including  negligence. 

3.  Warehousemen  ^24(7)^Where  rate  baa- 
ed  on  value,  liability  may  bo  limited  to  agreed 
value. 

A  warehouseman  may  limit  his  liability  to 
an  agreed  value  of  the  article  received,  where 
the  rate  charged  was  based  on  the  value  of 
the  article. 

Appeal  from  Circuit  Court*  White  Count?; 
J.  M.  Jaekaon,  Judg& 


«S3>For  other  oam  see  same  topic  and  KaT-NUHBSR  In  all  Key-Nuoibered  Dlgeita  and  lodezas 


Digitized  by 


Google 


ArkJ  HI8S0URI  FAC. 

(Its 

Actloo  b7  0.  C  Fnqua  against  the  Missouri 
Padflc  Railroad  Company.  Judgment  for 
plaintiff,  aad  defendant  appeals.  Beversed 
and  modified  by  zedncUcHi  in  amoonL 

Ponder  &  Gibson,  of  Walnut  Ridge,  and 
Thos.  B.  PryOT,  of  Ft.  Smith,  for  appellant. 
Bnmdidge  A  NeeUy.  of  Bearcy.  for  appeUee. 

HUMPHREYS,  J.  Appellee  Instituted  suit 
against  appellant  in  the  White  circuit  court 
to  recover  $300  for  a  suit  case  and  its  con- 
tents, alleged  to  have  been  destroyed  by  fire 
on  the  7th  day  of  April,  1920,  through  the 
negligence  of  appellant  in  failing  to  remove 
It  after  discovering  that  its  depot  at  Little 
Bo<^  was  on  flre. 

Appellee  filed  an  answer,  denying  the  ma- 
terial allegations  of  the  complaint,  but  plead- 
ed in  the  alternative  that,  should  appellee 
be  permitted  to  recover  the  amount,  It  should 
be  limited  to  a  maximum  of  $25,  as  per  stip- 
ulation in  Qie  checb  Issued  to  him  wben  be 
left  the  nilt  case  In  storage. 

The  cause  was  submitted  upon  the  plead- 
ings, evidence  and  instructions  of  the  court, 
which  resulted  In  a  verdict  and  Judgment  In 
favor  of  appellee  for  $100,  from  which  Judg- 
ment is  this  appeal. 

The  record  reflects  that  appellee,  en  route 
to  Oklahoma  remained  in  Little  Rock  over 
nl^t  He  checked  his  suit  case  In  the  parcel 
room  of  appellant,  and,  upon  payment  of  10 
cmts,  received  a  parcel  stub  check  contain- 
ing the  provision  that  appellant  "will  not  be 
re^jonslble  for  loss,  damage,  or  detention  of 
articles  left  in  storage  for  any  amount  in  ex- 
cess of  $25."  There  was  an  oubdide  door  and 
window  to  the  checking  room,  and  a  chute 
to  the  basement.  The  depot  was  destroyed 
that  night  by  an  accidental  fire,  which  start- 
ed about  8  o'clock.  The  emiiloyees  In  the 
diecklng  room  were  driven  out  by  the  flre 
wlthlu  30  minutes  after  it  started.  There 
were  three  employees  In  the  room,  who  busied 
themselves  finding  and  delivering  parcels  to 
those  who  called  for  them  in  person.  About 
100  parcels  were  saved  by  delivery  in  this  way 
to  those  who  rushed  to  the  room.  About  50 
parcels  were  left  in  the  room  and  burned. 
Ko  effort  was  made  by  any  of  the  appellant's 
three  employees  in  the  room  to  save  the  un- 
called for  parcels,  among  which  was  appel- 
lee's suit  case.  The  employees  said  they  were 
busily  engaged  the  entire  time  before  leaving 
the  building  in  getting  parcels  to  those  who 
applied  in  person  for  them;  also,  that,  had 
they  thrown  the  parcels  out,  some  one  would 
have  carried  them  off.  as  they  could  not  have 
gotten  a  reliable  person  to  watch  them;  also, 
thai,  bad  th^  carried  any  of  them  out,  the 
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police  force  and  firemen  wovdd  not  have 
mitted  them  to  retam  to  the  buUdlng.  Dur- 
ing the  fire,  employees  in  the  basement  were 
engaged  In  ronovlng  parcel  to  a  safe  place. 

[1]  It  is  contended  by  appellant  that,  !n 
the  aeTdse  of  ordinary  care,  it  conld  not 
have  prevented  the  destruction  of  the  suit 
case  and  its  contents.  We  think  there  Is  some 
substantial  evidence  traiding  to  show  other- 
wise. No  effort  whatever  was  made  to  save 
the  parcels  of  those  who  did  not  call  for 
them.  Three  employees  were  in  the  room, 
and  they  devoted  their  entire  time  to  hand- 
ing out  parcels  to  those  who  called  for  them, 
spending  frequraitly  a  minute  In  searching 
for  the  particular  parcel.  The  Jury  might 
well  have  concluded  that  all  the  parcels  might 
have  been  saved  had  they  gotten  them  out 
and  searched  out  the  particular  parcels  and 
delivered  them  later.  All  might  have  been 
thrown  down  the  chute  where  other  em- 
ployees were  engaged  In  carrying  the  parcels 
to  a  place  of  safety  from  the  basement ;  or 
the  parcels  might  have  been  thrown  through 
the  door  or  window  to  a  safe  place  on  the 
outside.  One  of  the  employees  might  have 
guarded  them  on  the  outside  while  the  other 
two  removed  them  from  the  checking  room. 
We  think  the  evidence  sufficient  to  sustain 
the  verdict. 

It  Is  also  contended  by  appellant  that  tbe 
court  committed  error  In  permitting  a  recov- 
ery in  expess  of  $25.  Appellee  contends  oth- 
erwise insisting,  first,  that  the  contract 
makes  no  attempt  to  exempt  appellant  or 
limit  Ita  liability  by  reason  of  negligence;  sec- 
ond, that  appellant  could  not  limit  Its  liabil- 
ity growing  out  of  its  own  negligence. 

[2]  (a)  We  think  the  contract  broad  enough 
to  limit  appellant's  liability  on  any  account. 
The  language  of  tbe  contract  Is: 

"The  carrier  will  not  be  responsible  for,  loss, 
damage,  or  detention  of  artides  left  in  storage 
for  any  amount  In  excess  of  $25." 

It  Is  broader  than  the  language  used  in  the 
Gulf  Compress  Co.  v.  Harrington,  90  Ark. 
258,  119  S.  W.  249,  23  L.  R.  A.  (N.  S.)  1205. 

[3]  (b)  A  warehouseman  may  limit  his  lla^ 
billty  to  an  agrreed  value  of  the  article  re- 
ceived, where  the  rate  charged  was  based 
upon  the  value  of  the  article.  This  character 
of  contract  does  not  contravene  tbe  principle 
that  one  cannot  contract  for  exemption  or 
limitation  from  liability  on  account  of  his 
own  negligence.  The  rule  Is  stated  in  keep- 
ing with  the  principle  announced  in  K.  O.  S. 
R.  Co.  V.  Carl,  227  U.  S.  639,  38  Sup.  Ct. 
391,  57  L.  Ed-  683. 

Tbe  Judgment  is  therefore  reversed,  and 
modified  by  a  reduction  in  the  amoont  to  $26^ 
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HENDRICKS  V.  GARROUTE.  (No.  155.) 

(Snpreim  Oonrt  of  ArkansaB.  Oct.  1921.) 

SiJec  «=3>88  —  Whether  oontr&et  for  tale  of 
truck  reserved  title  or  Hen  for  Jary. 
In  a  suit  on  notes  for  the  price  of  an  aa- 
tomobile  track,  where  the  sole  issue  vm 
whether  the  parties  Intended  to  reaerre  title  in 
the  seller  or  merelj  a  lien  for  the  purchase 
price,  and  the  notes  were  ambiguoos,  it  was 
error  to  direct  a  Terdict  on  the  theoiy  that  the 
written  sales  contract  constitnted  the  reserva- 
tion of  a  Hen. 

Appeal  from  Circuit  Court,  Crawford 
CoQuty;  James  Cochran,  Judg& 

Action  by  A.  L.  Hendricks  against  Will 
M^ers,  wherein  William  Garroate  inter- 
pleads. From  a  Judgment  on  a  verdict  in- 
structed for  the  interpleader,  plaintiff  ax>- 
peals.    Beversed  and  remanded. 

Sam  R.  Chew,  of  Van  Buren,  for  appelant 
J.  E,  London,  of  Tan  Buren,  for  app^e& 

HUMPHREYS,  7.  This  suit  vas  Instituted 
In  the  drcolt  court  of  Crawford  county  by 
appellant  iigainst  Will  Meyers,  iipoii  three 
notes  in  the  sum  of  $166.75  eadi,  evidencing 
the  purchase  money  of  an  automobile  truck. 
In  which  an  attachment  was  sued  out  and 
levied  upon  the  truck.  Ttie  notes  were  made 
exhU)itB  to  the  complaint  Appellee  filed  an 
Interplea,  claiming  the  automobile,  and  re- 
tained the  poBses^n  of  tbe  proper^  under 
bond  filed  for  that  purpose. 

Subsegnmtly  appellant  filed  an  amesoded 
complaint  In  the  nature  oi  a  replevin  for 
tbe  possession  of  the  truck,  alleging  that  the 
sale  of  the  tnx^  by  appellant  to  Will  Meyers 
was  oondithmal,  tbe  condition  being  that  the 
title  thereto  should  remain  in  appellant  un- 
til all  the  purchase  nuin^  was  paid.  Iliere- 
upon  aivallee  filed  an  amended  interidea 
alleging  that  he  obtained  a  Judgment  against 
Will  Meyers  at  the  July,  1920,  term  of  the 
Crawford  circuit  court  in  the  sum  of  $726 ; 
,  that  execution  was  sued  out  and  levied  upon 
the  automobile  truck;  and  that  he  purchased 
same  at  the  execution  sale. 

To  t^s  amended  Interplea,  appellant  filed 
an  answer.  In  substance,  to  tbe  effect  that  Will 
Meyers  was  not  the  owner  of  the  automobile 
truck  at  the  time  of  the  allied  sale  under 
said  execution,  but  that  appellant  was  the 
original  owner  tiiereof  under  contract,  hav- 
ing retained  title  to  said  automobile  trudi 
at  the  time  he  Mdd  It  to  Win  Meyers  until 
the  purchase  money  therefor  had  bem  paid, 
and  that  WHl  Meyers  had  never  paid  the 
purchase  mtucQr. 

AiH>^lee  Interpoaed  a  demurrer  to  tiie 
amended  couidaint  and  answer  to  tiie  amend- 
ed Interplea,  which,  omitting  the  captlcm  and 
signature  theretts  la  as  follows: 

^9Fer  other  cases 


"Comes  tbe  interpleader  tn  tills  eanse  and 
demurs  to  tbe  answer  and  amended  complaint 
of  the  plaintiff,  and  for  grounds  therefor,  says 
that  the  original  complaint  in  this  cause  filed 
by  plaintitr  sets  out  a  written  contract,  and 
that  the  verbal  contract,  pleaded  in  tbe  amend- 
ed answer  and  interplea,  does  not  state  a  caose 
of  action  aitainBt  the  interpleader,  as  p>»<«ti*  is 
bound  by  his  written  contract** 

On  the  27th  day  of  Kbrember,  1020,  the 
cause  was  submitted  to  the  Jury  upon  appel> 
lant's  am«ided  complaint,  the  app^ee's  In- 
terplea,  the  answer  of  appellant  to  appellee's 
interplea,  and  the  evidence  adduced.  At  the 
con<dusion  ot  the  evidence,  wet  the  objec- 
tion and  exception  ftf  aK^llant,  the  court  re- 
fused to  peremptorily  instruct  for  appelant, 
or  to  submit  the  cause  to  tbe  Jury  upon  In- 
structions requested  by  appellant  embracing 
tbe  theory  that,  if  appellant  reserved  the  ti- 
tle until  tbe  payment  of  the  purchase  money 
at  the  time  he  sold  the  aatom<Alle  truck  to 
Will  Meyeta,  and  that  the  purdiase  money 
had  not  been  paid,  he  would  be  entitled  to  re- 
cover in  the  action,  but,  on  the  contrary,  up- 
on his  own  motion  peremptorily  lostmcted  a 
verdict  for  appellee  uptrn  tbe  theory,  as  glean- 
ed from  tbe  pleadings,  that  the  written  con- 
tract constituted  tbe  reservation  of  a  lien  up- 
on the  automobile  truck,  and  not  the  reserva- 
tion of  title  therein  to  secure  the  purchase 
money. 

Appellant's  contention  on  appeal  is  that 
the  court  erred  in  thus  construing  the  con- 
tract in  tbe  light  of  the  evidence.  Appellee's 
contention  la  that  the  court  correctly  con- 
strued the  contract,  and  that  the  peremptory 
Instruction  and  resultant  verdict  and  Judg- 
ment were  founded  upon  an  election  to  sue 
on  the  not%  whli^,  In  effect  waived  any  res- 
ervation of  title  in  the  vendor,  if  the  latter 
reservation  was  embraced  in  tbe  cimtract 

The  only  Issue  presented  by  the  pleadings 
was  whether  or  not  the  vendor  res^ved  the 
title  In  the  automobile  truck  until  the  vendee 
should  pay  the  purdiase  money  therefor. 
The  amended  complaint  and  the  answer  to 
the  Interplea  of  appellant  tendered  that  issue 
only,  and  tiie  demurm  filed  by  ai^ellee  to 
the  amended  complaint  and  answer  to  app^- 
le^s  Interplea  accepted  that  as  tbe  only  Is- 
sue tend^ed. '  It  was  stated  in  the  demur- 
rer that  the  original  complaint  In  this  cause 
filed  by  appellant  sets  out  a  written  con- 
tract, and  that  the  verbal  contract  plead- 
ed In  the  amended  answer  and  Interplea,  does 
not  state  a  cause  of  action  against  the  Inter- 
pleader, as  appellant  Is  bound  by  bis  written 
contract  ^e  only  evidence  adduced  was  the 
wrlttoi  notes  and  the  evidence  oT  A.  L.  Hen- 
dricks and  Will  Garroute  In  aid  of  the  alleged 
verbal  contract  So  no  other  issue  arose  out 
of  the  pleadings  and  evidence^  en»pt  tiie 
Issue  of  whether  there  was  a  resaration  at 
title  In  the  voider  until  the  vendee  paid 
the  pnidiaae  mauev  for  the  automobile  truck. 
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No  waiver  of  the  reserraam  of  title.  It  any, 
was  suggested  by  the  pleadings,  the  evidence, 
or  tile  Judgment  ot  the  court 

This  conrt  recently  ruled,  In  the  ease  of 
H.  Sternberg,  Trustee  In  Bankruptcy,  r. 
City  National  Bank  of  Ft  Smith,  Ark.,  2S3 
S.  W.  691,  on  a  written  contract  In  the  Identi- 
cal words  of  the  notes  In  the  Instant  case, 
that  the  notes  themselves  were  ambiguous, 
and  that  oral  testimony  was  admissible  to 
show  whether  it  was  the  Intention  of  the  par- 
ties to  reserve  tbe  title  until  the  purchase 
money  was  paid  or  a  lien  thereon  to  secure 
the  payment  of  the  purchase  money.  The 
court  erred  therefore  In  peremptorily  In- 
structing tbe  Jury  to  tbe  effect  that  tbe  writ- 
ten contract  was  the  reservation  of  Hen  to 
secure  the  payment  of  the  purchase  money, 
for  there  was  evidence  aliunde  to  the  effect 
that  the  intention  of  the  vendor,  acquiesced 
in  by  the  vendee,  was  to  reserve  the  title  of 
the  automobile  truck  In  the.  vendor  until  tbe 
vendee  paid  the  pDr<diase  money  therefor. 
The  court  therefore  should  have  submitted 
the  cause  to  the  jury  to  determine  that  Is- 
sue. 

For  the  error  In  not  doing  so,  the  cause  la 
'terarsed  and  rananded  for  a  new  trlaL 


ROAD  I1MPR0VEMENT  D1ST.  NO.  4  OF 
PRAIplE  COUNTY  v.  MOBLEY  et  al. 
(No.  158.) 

{Supreme  Court  of  Arkansas.  Oct.  10,  1921.) 

1.  Courts  «=»206(3^) —Supreme  Court's  Jii> 
lisiIfctlDn  Is  merely  appellate  and  supervisory, 
except  as  to  quo  warranto. 

Under  Const  art.  7,  §S  4>  the  Supreme 
Oourt's  jarisdictioD  Is  merely  appellate  and 
snpeTTisory,  except  in  tbe  single  instance  of  the 
exercise  of  origiiml  Jurisdiction  in  the  issuance 
of  writs  of  ^no  warranto;  the  various  writs 
isaned  by  audi  court  being  merely  in  aid  of  sncli 
aiq>ellate  or  sapervisory  jarisdictlon. 

2.  Coarts  «s»2M(%)— Supreme  Court  has  no 
aathorlty  to  Inquire  beyond  the  record  made 
Itt  lower  000 rt 

The  Supreme  Court  has  no  authority  to 
Inquire  beyond  the  record  made  by  the  lower 
court,  mnee  such  further  inquiry  would  con- 
stitute the  exercise  of  original  jurisdiction. 

a.  Certiorari  ^6  —  Will  not  lie  to  review 
Jadfneat  on  ground  that  petitioners  had  been 
detrlvad  of  tlie  right  of  appeal  through  stfr> 
■ofiraphar'a  failure  to  prepare  transcript. 
Certiorari  will  not  lie  to  bring  up  for  re- 
flew  by  the  Supreme  Court  a  judgment  of  the 
drenit  court,  on  the  ground  that  court  ste- 
nographer's failure  to  prepare  transcript  with- 
in required  time  prevented  petitioners,  wltboot 
fault  on  their  part,  from  preparing  the  record; 
the  remedy  for  the  loss  of  the  right  of  appeal 
without  fault  on  their  part  being  a  proceeding 
fai  chancery. 


DI8T.  NO.  4  T.  MOBUET  929 
S.W.) 

Certiorari  to  Circuit  Court,  Pr&irle  Coun- 
ty; Geo.  W.  caark,  Judge. 

Petition  by  Road  Improvement  District 
No.  4  ot  Prairie  County  for  a  writ 
tlorarl  to  review  a  Judgment  rendered 
against  petitioner  In  favor  of  R.  Mobley  and 
others.   Writ  denied. 

Emmet  Vaughan,  of  Des  Arc,  and  Brnn- 
didge  ft  Neelly,  of  Searcy,  for  appellant. 

B.  D.  OampbeU,  of  Cotton  Plant,  and  V.  H. 
Brown  and  John  P.  Clifford,  both  oC  little 
Bock,  for  arodleea.  * 

PBB  CURIAM.  This  Is  a  pqtltlon  for  a 
writ  of  certiorari  to  bring  up  tot  lerlev  a 
Judgment  for  tlie  recovery  of  money,  render^ 
ed  against  pettUone  by  the  drcidt  ooort  of 
Prairie  conn^  on  Seiitember  10.  1A2(^  in 
favor  of  the  respondenta,  who  were  tbe  plain- 
tiffs in  the  action  b^w.  It  Is  alleged  In 
the  petition  that  a  motton  for  a  new  trial 
waa  filed  and  overruled  by  tihe  court,  that  an 
appeal  to  this  cmirt  was  granted  by  the  trial 
court,  and  that  time  was  allowed  <120  days) 
within  which  to  pmsan  and  file  a  bill  of  ex- 
ceptions, ^e  8(de  ground  urged  for  the 
Issuance  of  the  writ  of  certiorari  Is  that 
the  court  stenographer  failed,  without  fault 
of  petitioners,  to  prepare  the  transcript  of 
the  wat  proceedings  within  the  time  allowed 
by  tbe  c^urt,  and  that  petitioners  were  thus 
prevented,  without  fitult  on  their  part,  to 
prepare  the  record  eo  fliat  an  appeal  was 
available  for  a  review  of  tbe  record  In  this 
court.  • 

[f,  2]  The  Jurisdiction  of  this  court  is,  un- 
der tbe  Coustitution,  merely  appellate  and 
supervisory,  except  In  the  single  Instance  of' 
the  exercise  of  origlual  Jurisdiction  In  the 
issuance  of  writs  of  quo  warranto.  Consti- 
tution of  1874,  art  7,  U  4  and  6.  The  va- 
rious writs  authorized  to  be  Issued  by  tltis 
court  are  merely  in  aid  of  such  appellate  or 
supervisory  Jurisdiction.  Jackson,  Ex  parte, 
45  Ark.  158;  Arkansas  Industrial  Go.  v.  Ne^ 
48  Ark.  283,  3  S.  W.  6S1.  And  a  review  by 
this  court  for  errors  of  inferior  tribunals 
Is  confined  to  the  record  made  below.  This 
court  has  no  authority  to  Inquire  beyond  the 
record  made  by  those  courts.  Such  further 
Inquiry  would  constitute  the  exercise  of  or^ 
Inal  Jurisdiction.  It  is  not  claimed  that 
there  is  any  error  appearing  In  the  record 
made  in  the  court  below.  In  other  words, 
it  Is  not  claimed  that  there  la  any  error  on 
the  face  of  the  proceeding;  but  the  claim 
is  that  the  petitioners  were  prevented,  with- 
out their  fault,  from  making  a  record  by  bill 
of  exceptions,  which  would  have  disclosed 
errors  in  tbe  proceedings;  and  the  contention 
Is  that  they  are  entltied  to  relief  under  the 
remedy  afforded  by  tbe  writ  of  certiorari. 

t3]  Counsel  for  petitioners  rely  upon  de- 
dsiona  of  this  court,  holding  that  the  remedy 
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under  the  writ  of  certiorari  Is  available 
where  the  right  of  appeal  has  been  amtTOid- 
ably  lost  Burgett  t.  Apperson,  62  Ark.  213, 
12  S.  W.  559;  Lamb  &  Rhodes  T.  Howton, 
131  Arfc.  211,  198  S.  W.  52L  Those  were 
cases  where  relief  was  sought  In  the  drcult 
court  from  Judgments  of  inferior  courts  over 
which  that  court  had  supervisory  control, 
and  under  and  pursuant  to  the  statute  which 
aathorizes  a  review  of  proceedings  la  infe- 
rior courts  for  relief  against  either  erroneous 
or  void  Judements.  Crawford  &  Moses'  Di- 
gest, I  2237.  Those  cases,  therefore,  have 
no  vnpUcation  to  the  question  of  the  authority 
of  this  court,  for  this  court  has  no  original 
Jurisdiction,  and  such  original  Jurisdlctiott 
for  r^lef  against  fraud,  accident,  or  mistake 
is  cognizable  in  courts  of  diancery,  and  In 
that  court  alone  must  petitioners  seek  relief 
for  the  alleged  unavoidable  loss  of  the  right 
of  appeal.  Kansas  &  Arkansas  Valley  Rd. 
Od.  v.  FitEhngh,  81  Ark.  341.  S3  S.  W.  900, 
64  Am.  St  Bep.  211;  LUtle  Rock  ft  Ft 
Smith  Ry.  Oa  v.  WeUa,  81  Ark.  854,  88  S. 
W.  208,  30  Ifc  B.  A.  660,  54  Am.  St  B«pL  218. 
The  writ  is  therefore  denied. 


MILES  at  al.  V.  AMERICAN  RY.  EX- 
PRESS CO.   (No.  149.)  , 

(Supreme  Court  of  Arkansas.   Oct  10,  1921.) 

1.  Damages  $=>2^in  reasonable  ooatempia- 
tlOB  of  parties  may  be  recovered  for  breach 
of  contract 

DBmages  which  mtgfat  reasonably  have  been 
expected  to  follow  from  a  breach  of  a  contract 
may  be  recovered  for  such  breach,  and  in  de- 
termining' what  might  reasonably  have  been 
contemplated,  the  nature  and  pappose  of  the 
contract  >nd  the  attending  circumstances 
known  to  the  parties  at  the  time  the  contract 
was  executed,  may  be  considered. 

2.  Carriers  ^=»I05(2>— Express  oompany  !»• 
formed  of  facts  held  liable  for  expense  of 
Pasteur  treatment  due  to  Its  delay  In  deliver- 
ing dsg's  head  to  laboratory  for  examination. 

Where  the  head  of  a  dog  which  had  bitten 
a  diild  waa  so  delayed  in  transportation  to  a 
laboratory  for  microscopic  examination  that  it 
decomposed  iKfore  delivery,  rendering  an  ex- 
amination impossible,  the  carrier,  which  had 
notice  of  the  facts,  was  liable  for  the  expense 
of  giving  the  Pasteur  treatment,  since  it  might 
have  anUdpated  such  a  precaution  in  the  event 
of  snch  delay. 

8.  Parent  and  ahlld  «S97(I)--Pareat  caanot  re> 
eover  for  phyiieal  taffering  endured  by  child. 

Parent  suing  express  company  for  negligent 
delay  in  delivery  to  laboratory  of  head  of  dog 
by  whom  child  had  t>eeii  bitten,  making  exam- 
ination for  rabies  impossible,  could  uot  recov- 
er for  physical  Buffering  endured  by  child  In 
taking  the  I'aBteur  treatment 


4.  Damages  «=>49^Parsat  of  dilld  btttea  by 
dog  could  not  recover  damages  for  meatal 
suffering  against  oarrlsr  for  delay  in  dellvsfy 
of  head  of  dog  to  laboratory  for  axanlutloa. 

for  rabies. 

Parent  of  child  bitten  by  dog,  suing  carrier 
for  failure  to  deliver  head  of  dog  to  laboratory 
nntD  so  decomposed  as  to  prevent  a  snecess- 
ful  examination  for  rabies,  coold  not  recover 
damages  for  mental  suffering,  since  damages 
cannot  be  recovered  for  mental  suffering  un- 
accompanied by  physical  injury. 

5.  Carriera  e=s>l05(l)— Panltlvo  damaioa  aot 
recoverable  la  abswioo  of  mallos. 

Parent  of  child  bitten  by  a  dog,  suing  ex- 
press company  for  negligent  dday  in  delivery 
of  the  dog's  head  to  lid>oratoiy  for  examina- 
tion for  rabies,  reqidrfn^  the  cbild  to  undergo 
the  Pasteur  treatment  codd  not  recover  puni- 
tive damages  from  the  express  company  In  tiie 
absence  of  tects  from  which  maltos  might  be 
inferred. 

Ac^eal  from  Gircolt  Court  White  Ooonty; 
J.  H.  Jatftson,  Jodgtt. 

Consolidated  actiraia  tqr  W.  Mllea  and  by 
W.  N.  Wblte  against  the  American  Railway 
Express  Company.  Demnrrera  to  complaints, 
sustained,  and  Judgments  ot  dismiasal  xen- 
dered,  and  pislntiffs  appeaL  Bevmed  and 
rouanded. 

Oulbert  L.  Peorc^  of  Bald  Knob,  for  Ap- 
pellants. 

Mebaffy,  Donbam  &  MAaffy,  oC  Uttle 
Bock,  for  appellee. 

HABT,  J.  TblB  la  an  appeal  from  a  Judg- 
ment sustaining  a  demurrer  to  and  dismissing 
the  complaint  for.  damages  fmr  an  alleged 
breach  of  contract  On  Jan.  31,  1921,  B.  W. 
Ulles  filed  an  amended  otnnplalnt  against 
the  American  Railway  Bxpnas  Ccnvany, 
which  Is  as  follows: 

"The  plaintiff  alleges: 

"That  defendant  is  and  was  at  all  times  here- 
inafter mentioned  a  common  carrier  engaged 
in  the  carriage  of  express  matter  for  hire,  over 
the  line  of  the  Mlsaourl  Pacific  Railroad  Gwn- 
pany,  between  tiie  town  of  Bald  Knob  and  the 
city  of  Littie  Rock,  Ark. 

"That  on  the  15th  day  of  June,  1920,  plain- 
tiff, through  his  agent  the  Huffaker  Mercan- 
tile Company,  delivered  to  defendant  end  the 
defendant  accepted  at  its  office  in  the  town  of 
Bald  Knob,  one  metal  bucket  properly  packed, 
iced,  and  labeled,  containing  the  bead  of  a  dog 
to  be  transported  to  the  city  of  Uttle  Rock, 
a  distance  of  57  miles,  and  there  delivered  to  ^ 
the  Hygienic  Laboratory,  and  tiiat  plaintiff, 
throngh  his  said  agent  paid  the  sum  required 
of  him  as  charges  for  said  services,  and  at  tite 
time  informed  d(>fendanf  s  agent  of  the  contoitB 
of  said  shipment,  and  the  spedfic  parpose  for 
which  it  was  intended  to  be  used. 

"That  on  the  morning  of  said  day,  the  dog 
from  which  the  head  was  afterwards  severed, 
while  showing  symptoms  of  hydrophobia — wliich 
symptoms  also  show  in  other  and  less  danger- 
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COB  diseaul  of  di^^-severelr  Ut  and  iMeratad 
noMnee  Hiles*  aged  ^  a  daoshtar  of  tli«  plain- 
tiff. 

"That  plaintiff,  for  the  pnrpoae  of  protectiQC 
the  said  child  from  the  probable  danger  of  con- 
tracting hydrophobia  from  the  bite  of  said  dog, 
and  acting  upon  the  advice  of  a  local  physician, 
killed  Bald  dog,  aerered  the  head  therefrom, 
and  caused  the  same  to  be  shipped  as  afore- 
■aid  for  mieroaeoKdeal  anminatlMi  to  datar- 
mlM  wfaetlier  bbM  doc  waa  affected  with  br- 
drophotna  or  rabies,  a  dangerona  and  dreaded 
it*tiWM  whieh  maj  be  communicated  to  haman 
beings,  and  which,  in  most  instances,  causes 
great  auffering  and  certain  death. 

"That  defendant  willfully,  negligently,  and 
wrongfully  failed  and  refused  to  deliver  said 
bucket  to  the  consignee  untU  the  evening  of  the 
fourth  day  after  the  day  of  shipment,  at  which 
time  said  dog  bead  was  so  decomposed  that  a 
microacopical  examination  to  determine  the 
preaence  or  establish  the  absence  ot  Itydro- 
phoUa  germs  'conid  not  ba  aneceiaftdly  made, 
and  plaintiff  was  Oflreby  deprived  of  the  only  :  elected  to  stand  on  th^r  amended  ooinplalnta, 
method   known   and   recognised  by  medical  and  refused  to  plead  further.  Wha«npoii 


child  by  reason  of  aald  antibydrophobla  treat- 
ment. 

"That  plaintiff  Is  entitled  to  the  sum  of  $127.- 
60  for  money  actually  expended  aa  aforesaid, 
and  the  som  of  $600  for  spedal  and  •zemt^ary 
damages  on  aoGoimt  of  defendant's  negligenca  aa 

aforesaid. 

"Wherefore,  plaintiff  prays  judgment  for  the 
sum  of  $127iO  on  bla  first  count,  and  for  the 
•nm  of  |500  on  Ua  second  count,  and  for  coats 
and  for  all  other  and  proper  relief.** 

On  tbe  same  day  W.  N.. White  filed  an 
amended  complaint  against  the  Am^can 
Railway  Express  Coir.pany  whlcb  la  the  same 
aa  the  above  complaint,  except  aa  to  tbe  name 
of  the  plaintiff  t.lA  the  name  and  age  of  the 
plaintiff's  child.  The  defendant  filed  a  de- 
murrer to  tiie  complaint  In  each  case.  Tbe 
cases  were  consolidated  by  order  of  tbe 
court,  and  the  demurrer  to  each  complaint 
was  by  ttie  court  sustained.   The  plalntiCfa 


science  for  determining  whether  the  said  dog 
was  Infected  with  germa  of  hydrophobia. 

"That  tbe  plaintiff  repeatedly  communicated 
with  the  said  Hygienic  Laboratory  by  tele- 
phone, seeking  information  concerning  the  re- 
sults of  'the  intended  examination,  but  each 
time  was  informed  that  no  such  shipment  had 
arrived;  and  each  time  thereafter  plaintiff  went 
to  defendant's  office  at  Bald  Knob  and  urged 
its  agent  to  investigate  tbe  delay,  but  was  giv- 
en no  information  or  satisfaction  by  tbe  de- 
fendant's said  agent,  he  appearing  vary  udif- 
ferent  about  the  matter. 

'"That  on  the  account  of  the  failure  aa  afore- 
said to  determine  the  presence  or  to  estaUlab 
the  absence  of  hydrophobia  genua  In  said  dog 
hj  meana  of  a  microscopical  examination,  which 
failure  was  caused  by  tiie  negligence  of  tbe  de- 
fendant, plaintiff  waa  then  advised  by  his  physl- 
dan  that  the  only  reasonable  course  left  for 
the  protection  of  the  said  child  from  tbe  proba- 
ble dangers  of  hydrophobia  would  be  to  cautie 
it  to  undergo  a  preventive  treatment,  which 
treatment  is  commonly  and  generally  known  as 
the  'Pasteur*  treatment  for  prevention  of  hy- 
drophobia or  rabies. 

"That  plaintiff,  acting  upon  said  advice,  took 
said  child  to  the  department  of  pathology  of 
the  University  of  Arkansas  School  of  Medi- 
cine, located  in  the  city  of  Little  Rock,  and 
caused  it  to  undergo  the  said  treatment,  which 
treatment  required  a  21  daya*  course,  and  caus- 
ed the  said  diild  muA  pain  and  suffering. 

"That  plaintiff  expended  the  sum  of  $127.50 
for  medical  services  and  medidne,  attendant 
for  add  child,  hospital  fees,  board,  railroad 
fare,  and  otiier  necessary  Items,  including  ex- 
press charges  on  said  shipment,  and  telephone 
messages  in  trying  to  secure  delivery  thereof, 
all  of  which  he  was  compelled  to  expend  on  ac- 
count of  defendant's  willful  negligence  and 
wrongful  failure  and  refusal  to  deliver  said 
package  within  a  reasonable  time,  and  plain- 
tiff further  suffered  much  annoyance  and  iu- 
convenience  by  reason  of  said  default  and  suf- 
fered great  anxiety  and  distress  of  mind  on 
aoeoont  of  the  pain  and  auffering  of  Ida  aaid 


the  court  dismissed  the  plaintiff^  cause  of 
action,  and  gare  judgment  against  them 
for  costa. 

Ooansti  have  not  dted  us  to  a  case  similar 
to  the  one  at  bar,  and,  attxr  a  somewhat 
diligent  search,  we  have  not  been  able  to 
find  a  case  directly  In  point.  Connsel  In 
their  respectlTe  brleifii  have  ably  discussed 
the  general  principles  of  law  applicable  to 
the  case.  It  is  not  necessary  to  go  beyond 
onr  own  decisions  to  find  a  statement  of  the 
geoeral  principles  governing  tiuits  for  dam- 
ages for  breach  of  contract  This  court  has 
always  Intended  to  follow  the  old  EngUab 
case  of  Badley  t.  Baxendal^  9  Ex<Al  841, 
on  this  subject. 

In  Western  Union  Tel.  Co.  v.  Short,  53  Ark. 
434.  14  S.  W.  649,  9  L.  R.  A.  744,  the  court 
said  that  the  mle  is  correctly  laid  down  In 
Hadley  t.  Baxendale,  as  follows: 

"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  tbe  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered 
either  arising  naturally— 1.  e.,  according  to  the 
usual  course  of  things,  from  auch  breach  of 
contract  itself — or  such  as  may  reasonably  be 
supposed  to  have  been  in  contemplation  of  both 
parties  at  tbe  time  they  made  the  contract, 
as  tbe  probable  result  of  a  breach  of  it.  Now, 
if  the  special  circumstances  under  which  tbe 
contract  was  actually  made  were  communicat- 
ed by  the  plaintiffs  to  the  defendants,  and  thus 
known  to  both  parties,  the  damages  resulting 
from  the  breach  of  such  contract,  which  they 
would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily  follow 
from  a  breach  of  contract  under  these  special 
circumstances  bo  known  and  commimicated. 
But  on  the  other  hand,  if  theae  special  circum- 
stances were  wholly  unknown  to  the  party 
breaking  the  contract,  he  at  the  most  could  only 
be  supposed  to  have  had  In  his  contemplation 
the  amount  of  injury  which  would  arise  gen- 
erally, and  in  the  great  multitude  of  cases  not 
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affected  hj  any  ipecUI  <iream«tancei»  from 
each  a  breach  of  contract.'* 

[1]  To  the  same  ^ect  see  Hooks  Smelttng 
Oo.  T.  Planters'  Goqipresa  Co.,  72  Ark.  276, 
79  S.  W.  1062.  In  determinlnff  the  reason- 
able contemplation  of  the  parties,  It  Is  prop- 
er to  consider  the  nature  and  purpose  of  the 
contract  and  the  attending  circumstances 
known  to  the  parties  at  the  time  the  contract 
was  executed,  and  those  damages  should  be 
awarded  which  might  reasonably  have  been 
expected  to  follow  from  a  breadi  of  the 
contract. 

[2]  In  the  case  at  bar  the  express  company 
might  have  reasonably  anticipated  that  plain- 
tiffs would  be  put  to  the  expense  of  the  Pas- 
teur treatment  If  the  package  containing  the 
head  of  the  dog,  which  bit  the  plaintiffs*  chil- 
dren, should  not  be  promptly  carried  and  de- 
livered at  the  point  of  destination,  and  this, 
too,  regardless  of  the  fact  that  the  dog  might 
have  been  rabid.  It  Is  commonly  known  that 
the  Pastenr  treatment  dlpilnisbes  the  dan- 
gers by  hydrophobia  from  the  bites  of  rabid 
dogs.  Under  the  allegations  of  the  complaint 
the  express  company  knew  when  it  received 
the  dog's  head  for  shipment  that  the  object 
of  the  analysis  was  to  ascertain  whether  or 
not  the  dog  that  bit  the  children  was  suffer- 
ing from  rabies.  The  express  company  must 
have  Reasonably  anticipated  that  the  Pasteur 
treatment  would  not  only  be  administered 
to  the  chlldroi  If  an  analysis  of  the  dog's 
head  showed  that  the  dog  was  rabid,  but 
that  it  would  be  also  given  as  a  precautionary 
treatment  if  the  package  was  not  delivered 
promptly,  so  that  an  analysis  of  the  dog's 
head  might  be  made.  So  it  may  be  Justly 
assumed  that  such  damages  were  within  the 
contemplation  and  purposes  of  the  parties 
In  entering  Into  the  contract,  and  that  the 
breach  of  contract  on  the  part  of  the  ex- 
press company  was  the  proximate  cause  of 
the  damages  suffered  by  the  plaintiffs  In 
giving  the  Futenr  treatment  to  tlieir  chil- 
dren. 

Counsel  for  the  defendant  urged  that,  If  the 
dog  suffered  with  rabies,  the  Pasteur  treat- 
ment would  have  been  glTen  la  any  event. 


and  fliat  0ie  complaint  tB  ftuiltjr  bacanae  it 
does  not  allege  that  an  ahalysla  would  luve 
shown  fb&t  the  dog  was  not  a  rabid 
TbB  argument  Is  fanlty  in  this  respect. 
Counsel  do  not  take  Into  consideration  the 
fact  that  the  plalntUb  made  known  to  the 
defendant-  the  object  and  pnrpcwes  ai  the 
analyst^  and  the  defendant  ml|^t  have  an- 
ticipated that  it  woQld  be  necessary  to  gXn 
the  Pasteur  treatment  regardless  of  the  tact 
of  whether  the  dog  was  a  raUd  animal  or 
not,  If  there  was  a  Tlolatlrai  of  the  ocmtract 
by  the  defendant  In  rei^ect  to  the  inwnpt 
carriage  and  delivery  of  the  padcaxe  con- 
taining the  dog's  head.  The  parties  knew 
the  purpose  fw  w^lch  the  padcage  contain- 
ing the  d(^8  head  was  sent,  and  ml^t  have 
reasonably  anticipated  that  a  breadi  of  the 
contract  would  cause  the  plaintiffs  of  ne- 
cessity to  fo  to  the  CKpense  of  the  Futenr 
treatment,  and  tiiat  the  bmdi  of  the  oon- 
tract  ma  the  direct  cause  tit  the  damages 
gnffered  by  the  idalntlfls. 

CI,  4]  Tbla  Ifl  a  snlt  by  parents  for  dam- 
ages, and  they  cannot  recorer  for  the  physi- 
cal suffering  endured  by  their  children.  Nei- 
ther can  they  recover  damages  for  mental 
suffering.  The  parents  did  not  receive  any 
physical  injury,  and  It  Is  wtil  settled  In  this 
state  that  mental  suffering  alone^  unaccom- 
panied by  physial  injury,  cannot  he  made  the 
subject  of  an  action  for  damages  against  the 
carrier.  St  L^,  I.  M.  &  S.  B.  OOb  v.  Taylor, 
84  Ark.  42,1M8.W.  651,18Ii.R.A.(N. 
S.)  150,  and  St  I.  H.  &  &  B.  0&  Budc- 
n^,  8D  Ark.  68,116B.W.  828,aOI<.B.A. 
(N.  S.)  468. 

[t]  l%ere  was  no  elem^t  of  willfulness  ot 
statemoit  <tf  facts  from  which  malice  might 
be  Inferred.  Hence,  thore  Is  nothing  to  Justi- 
fy the  infliction  of  punitive  damages  against 
the  defendant.  St  L.  S.  W.  By.  Co.  t.  Bvans, 
104  Ark.  89,  148  S.  W.  264.  and  8t  L..  I.  M. 
&  S.  B.  Co.  V.  Dysart  89  Ark.  261.  116  S. 
W.  224. 

It  foUowB  that  the  court  enred  In  sustain* 
lag  the  demurrer  to  the  com^alnt  and  fbr 
that  error  tibe  Judgment  wlU  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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BYRKETT  V.  JOSEPHS  •!  iL  (Nt.  164.) 
(Snprane  Oonrt  ot  ArkuMa.  Oct  10,  1921.) 

1.  Wills  «cs»2l2— Agreement  com  promising  will 
oftntest  held  to  make  parties  thereto  distribu- 
tees. 

In  ft  win  contest  where  parties  entered  an 
acrBcment  compromising  the  eonteit.  aUliougb 
tbe  iddow**  share  was  fne  from  liabiUt;  for 
general  d^ta,  and  In  the  agreement  a  fund  was 
provided  oat  of  whidi  to  pay  the  debts  of  the 
estate,  and  each  of  the  parties  specifically  re- 
lin^aisbed  all  their  rights  in  the  estate  except 
as  agreed,  the  purpose  of  the  agreement  was 
to  make  the  parties  therato  diatribntees  in  the 
spedfied  proportions. 

2.  Desoeat  and  distribotlon  «=;>64— Widow  sol 
Jerls  nay  agree  to  take  a  share  la  the  Mtate 
In  Ilea  of  dower. 

A  widow  sui  Juris  may  enter  an  agreement 
to  take  a  share  of  an  estate  In  satisfaction  of 
her  claim  of  dower. 

S.  Wills  «=»2I2-Aflreemaat  as  to  dtstrtbatloa 
by  ooatsstaata  of  a  will  held  no  attempt  to 
rameva  estate  fron  probate. 

Where  parties  entered  an  agreement  com- 
promising a  will  contest,  to  which  the  credi- 
tors were  not  parties,  and  the  parties  knew  the 
creditors  were  proving  up  their  demands  in  the 
probate  court,  there  was  no  attempt  by  the 
parties  to  remove  the  administration  of  the 
estate  oat  of  the  probate  court. 

4.  Wills  «=»2I2— Compromise  between  parties 
to  will  contest  and  decree  entered  thereon 
held  to  provide  fand  for  payment  of  debts,  as 
against  widow's  claim  to  share  of  fund. 

Where  the  parties  to  a  will  contest  made 
a  compromise,  in  which  part  of  the  estate  was 
net  aside,  and  it  wns  agreed  tliat  the  Emits  from 
the  estate  for  1910  should  be  used  with  the 
fond  set  amde  for  the  paymmt  oi  debts  owed 
hy  the  estate,  the  purpose  ot  the  agreement 
waa  to  create  a  fond  fov  the  payment  of  the 
debts  of  the  estate,  and  when  this  £nnd  was 
exbaosted  by  debts,  the  widow,  who  waa  a  party 
to  the  agreement,  cannot  recover  from  the  oth- 
er  parties  a  share  of  the  rents  r^resented  by 
her  dower  Interest  in  the  estate. 

Appeal  from  Lawrence  Chancery  Court; 
Lyman  F.  Eeeder,  Chancellor. 

Suit  by  Louis  JosepbB,  executor,  and  an- 
other against  Falrbelle  Byrkett  and  others. 
From  an  order  approving  the  report  of  a 
master  In  dhanc^,  the  named  defendant 
appeals.  Affirmed. 

W.  P.  Smith  and  W.  A.  Cunningham,  both 
of  Walnut  Ridge,  for  appellant. 

Ponder  &  Gibson,  of  Walnut  Ridge,  and 
Sloan  &  Sloan,  of  Jonesboro,  for  appellees. 

SMTFH,  J.  The  pleadings  and  t3ie  tes- 
timony In  this  case  develop  the  foUorwlng 
facta:  A.  W.  Shlrey  died  testate  In  Harcb, 
1910.  His  viriU  Indicated  a  complete  estrange^ 
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meot  from  Ms  wlfet  In  fact,  he  bad  unsuc- 
ceasfQlIy  prosecuted  a  stdt  against  her  fbr 
divorce.  Shlrey  v.  Shlrey,  87  Ark.  175,  112 
S.  W.  S69.  Mrs.  Shlrey,  since  tbe  death  of 
Mr.  Shlrey,  Intermarried  with  one  Byrkett, 
and  she  Is  referred  to  throughout  tbe  record 
by  tbe  name  of  her  last  husband.  In  Us 
will  Shirey  referred  to  the  flict  that  bis  wife 
was  the  mother  of  a  dilld  the  paternity  of 
which  he  disclaimed.  He  gave  to  this  child 
and  to -his  wife  each  the  sum  of  one  cent 
There  were  no  other  children,  and  he  gave 
to  each  of  his  collateral  heirs  tbe  sum  of  one 
cent  The  remainder  of  his  estate  he  gave 
in  trust  to  the  Grand  Lodge,  Independent 
Order  of  Odd  Fellows,  of  tbe  state  of  Arkan- 
sas, hereinafter  referred  to  os  the  Grand 
Lodge,  to  erect  a  hospital  and  an  orphanage. 
The  estate  was  a  very  valuable  one,  and  the 
parties  in  Interest  began  preparations  to 
lltlgnte  over  its  division. 

The  widow  promptly  roiounced  tbe  will, 
and  made  an  election  to  take  dower  under 
the  statute.  This  claim  was  opposed  by  ttie 
collateral  heirs  and  by  the  Grand  Lodge. 
The  collateral  heirs  claimed  the  will  was 
Invalid,  and  that  the  widow  was  not  entitled 
to  dower,  and  that  the  Grand  Lodge  took 
nothing  under  the  will,  and  that  they,  as 
next  of  kin,  took  tlie  entire  estate.  Tbe 
Grand  Lodge  claimed  tiie  entire  estate  nnder 
the  will.  The  eetate  vas  known  to  be  solvent, 
but  the  amount  of  fbe  indebtedness  against 
it  was  not  known.  The  estate  consisted 
principally  of  lands,  none  of  which  was 
ancestral. 

For  the  purpose  of  settling  these  cwfllctlng 
claims,  the  parties  entered  into  an  agreement 
In  writing  on  April  19,  1910.  The  purpose 
of  this  agreement  waa  to  settle  the  conflicting 
claims  of  the  parties,  and  to  furnish  a  basis 
for  the  partition  and  division  of  this  estate. 
This  agreement  la  a  very  elaborate  instru- 
ment, and  sets  out  the  contentions  of  the 
respective  parties,  and  is  signed  by  all 
tbe  parties  and  their  numerous  attom^rs. 
Among  other  thhigs,  this  agreemmt  redtea 
that: 

"Whereas,  it  Is  the  desire  of  all  the  parties 
j  hereto  to  adjust  and  settle  all  of  the  differences 
I  between  them,  or  any  of  them,  on  account  of 
I  the  matters  and  things  aforesaid  without  resort 

to  litigation,  and  mutually  to  relmse  each  oth- 
{ er  and  the  sfUd  estate  severally  and  jointly 
I  from  any  and  all  demands  or  claims  of  whatever 
j  character  growing  out  oE  the  said  estate,  or 

any  right  or  interest  therein,  now  or  heretofore 
!  existing,  as  well  as  any  claim  or  claims  or  other 
]  demands  upon  the  said  estate  which  might  be 
■  made  by  any  of  the  said  parties  at  any  future 
I  time  by  virtue  of  rights  in  the  premises  ex- 
I  isting: 

"Now,  therefore,  this  ^cement  witnesseth, 
;  tiiat  In  consideration  of  the  premises  and  the 
:  several  mutual  promises  and  agreements  here- 


dbs»For  other  casee  see  ume  topic  and  KBY-NCIIBBR  tn  aU  K«r-Numb«red  BlaMs  end  Ivdeaes 


Digitized  by  Google 


934 


238  SOUTHWESTEBN  BEPOBTEB 


(Alt 


iiiafter  Btipnlat«d  and  contained,  the  said  par- 
ties Jointly  and  aeverally  covenant  and  airree, 
to  and  witb  each  other,  that  the  aaid  estate 
may  and  shall,  bo  far  as  the?  or  their  rights  in 
the  said  estate  are  concerned,  be  treated  as 
if  tiie  said  widow,  the  foUowins  named  eoUater- 
al  heirs,  to  wit,  Barney  C.  GQiirer,  Jane  Witt 
hfattbews,  and  Martha  Witt  Sparks,  and  the 
Grand  Lodge  of  the  Independent  Order  of  Odd 
Fellows  of  the  state  of  Arkansas,  hare  all  of 
the  distributive  shares  of  said  estate,  in  the 
following  proportion,  namely: 

"First.  The  said  widow,  Fairbelle  Byrkett, 
formerly  Fairbelle  Shirey,  shall  receive  forty 
per  centum  (40%)  of  the-  gross  estate  of  the 
said  decedent,  to  be  assigned  to  her  in  kind  at 
her  option  as  soon  as  practicable  under  the 
rata,  of  law  of  the  state  of  Arkansas,  providing 
for  the  aasifDment  or  allotment  of  dower. 

"Second.  The  said  Bamer  O.  Shirey  shall 
receive  ten  per  centum  (10%)  of  the  gross 
estate  of  the  said  decedent. 

"Third.  The  said  Jane  Witt  Matthews  shall 
receive  five  per  centum  (5%)  of  the  gross  eS' 
tate  of  the  said  decedent. 

"Foartfa.  The  said  Martha  Witt  Sparks  shall 
receive  five  per  centum  (5%)  of  the  gross  es* 
tate  of  the  said  decedent 

"Fifth.  The  said  Grand  Lodge  of  the  Lide- ' 
pendent  Order  of  Odd  Fellows  of  the  state  of 
Arkansas  shall  receive  forty  per  cent  (40%)  | 
of  the  gross  estste  of  the  said  decedent;  but' 
it  is  hereby  distinctly  understood  and  agreed  ' 
by  all  of  the  parties  to  this  instrument,  that  all ' 
debts  contracted  for  the  purchase  of  lands 
which  were  owned  by  the  said  A.  W.  Shirey  at 
the  time  of  his  death,  the  cost  of  defending  the 
suit  of  the  Fletcher  Heirs  v.  A.  W.  Shirey,  be-  | 
ing  for  the  possession  of  certain  lands  and  the 
expense  incurred  in  the  recovering,  getting 
together,  inTentorjrlng  and  apprising  any  as- 
sets not  yet  discovered,  or  which  have  not  yet 
been  taken  possession  of  by  the  executor,  and 
the  expense  of  dividing  lands  of  the  estate  are 
to  be  borne  by  all  of  the  parties  hereto.  In  the 
proportion  of  their  respective  interests  there- 
under, and  that  all  other  debts  and  expenses  of 
administration  shall  be  borne  by  the  said  lodge, 
and  the  said  heirs  in  the  proportion  as  their 
several  intereats  are  herein  declared  to  be,  and 
that  each  of  the  said  heirs  And  the  said  Qrand 
liOdge  shall  have  the  right  to  take  their  said 
several  distributive  shares  as  herein  set  Out 
in  kind  at  their  option," 

There  were  recitals  that,  In  consideration 
of  the  premises,  the  widow  rellnqnlshes — 

"to  the  said  estate  and  to  the  other  pardea 
hereto,  jointly  and  severally,  all  of  her  right,  | 
title,  and  interest  in  and  to  said  estate,  including 
all  the  dower  interest  which  she  has  or  may 
have  in  said  estate,  and  all  right,  interest,  or 
title  which  she  has  or  may  have  in  the  estate 
of  the  said  A.  W,  Shirey,  deceased,  by  virtue 
of  any  will  or  wills  or  any  other  testamentary 
paper  or  papers  that  may  have  been  executed 
by  said  A.  W.  Shirey,  and  all  claim  or  claims 
that  she  may  have  against  said  estate,  or  that 
may  later  accrue  to  her  in  the  premises  by  vir- 
tue of  the  said  estate,  or  of  any  right  or  in- 
terest she  may  have  growing  out  of  her  rela-  | 
tione  to  the  said  decedent  or  to  the  said  estate,  i 
save  her  right  to  her  distributive  share  in  said 
estate  a*  hereinbefore  indicated."  I 


This  agreement  contained  similar  relin- 
quishments by  the  QtbsT  ptrtles  of  tlielr 
respectlTe  interests. 

It  was  agreed  tbat  Uie  will  shonld  be 
probated  that  the  ewcutor  sboold  ncein 
the  assistaiice  of  all  parties  in  winding  up 
tbe  estate  and  Id  retdatlng  the  probate  of 
any  Improper  claims  against  tbe  estate.  It 
was  fnrtber  agreed  that  ;the  vldow,  Otm 
Grand  Lodge,  and  tbe  collateral  bedrs  should 
eacb  appoint  an  appraiser,  and  tbat  tiie  tbres 
appralsos  together  shonld  ai^nalse  all  real 
estate  belonging  to  tbe  decedent,  and  tbat 
their  report,  when  ffled  wltb  the  probate 
court,  should — 

"stand  as  a  basis  upon  which  distribution  of 
all  in  kind  aa  herein  contemplated  shall  be 
made,  and  that  such  distribution  of  all  real  es- 
tate shall  convey  and  transfer  title  tbereto  in 
fee  simple  *  * ,  *  wheresoever  the  same  may 
be  located." 

Oth^  providons  at  the  agreement  need 
notberedted.  It  ^11  be  obeerred  that  nndor 
this  agreement  tbe  share  of  the  widow  ts 
fixed  at  40  per  coit.  of  Qie  grass  estate,  sab* 
Ject  to  tbe  payment  of  certain  specified  debts, 
and  the  staare  eadi  party  In  interest  fa 
referred  to  as  a  VdlstrlbutlTe  idiare."  Not- 
withstanding tbe  agreement  of  April  19, 1910. 
was  a  very  elaborate  instnunent^  it  did  not 
prore  snfllcleatly  compreboidTe,  and  tbe 
parties  entered  into  a  second  i^reement  In 
writing  under  date  of  November  11,  1010. 
This  last  agreemmt  summarized  the  provl- 
Blons  of  tbe  first  agreement,  and  contained 
tbe  recital  that — 

"It  is  not  the  purpose  of  this  contract  to  In 
any  way  change  or  modify  any  of  the  provisions 
of  said  contract  and  agreement  of  April  19, 
1910,  *  *  *  and  that  it  and  this  contract 
Shan  be  constnied  and  exeeuted  togetter." 

TbiB  last  agreement  redtes  that  tbe 
appraisers  bave  made  a  r^iort  of  tbelr  ap- 
pralsemrat,  and  tbese  apivalsora  were  dire(;t- 
ed  to  make  partition  of  the  lands  and  to 
make  a  rqmrt  thereof  to  the  chancery  conrt 
for  tbe  Bostem  district  of  Lawrence  ctmnty, 
and  that— 

"Upon  said  report  being  approved  a  decree 
shall  be  entered  in  said  chancery  conrt  vesting 
and  divesting  title  in  af^ordanre  with  said  re- 
port, and  after  entry  of  record  of  said  decree, 
the  parties  hereto  agree  that  they  will,  as 
soon  as  practicable,  execute  and  deliver  quit- 
doim  deeds  with  relinquishment  of  dower  and 
homestead  in  accordance  with  the  provisions  of 
said  decree." 

Section  6  of  this  agreement  Is  as  follows: 

"Sixth.  It  is  agreed  that  real  estate  of  the 
valae  of  fifteen  thousand  dollars  ($15,000) 
shall  be  reserved  and  excepted  from  said  par- 
tition by  aaid  commissioners  tot  the  following 

purposes: 

"(1)  To  be  used,  if  necessary,  by  tbe  execu- 
tor of  the  last  wHI  and  teataftwnt  of  said  M.  W. 
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Shinj,  fa  tte  parment  debt!  of  Us  lald  es- 
tate; and, 

'*(2)  If  title  to  any  tract  or  tracts  of  real 
estate  wUeh  mar  be  set  apart  or  allotted  to 
any  of  tiie  parties  hereto  sball  fail,  and  m<^ 
faUure  of  title  be  judicially  adjudged  or  decreed 
within  five  (5)  yeara  from  the  date  of  entry 
of  decree  hereunder  in  said  Lawrence  chancery 
court  (or  the  Eastern  district,  then  the  party 
hereto  against  whom  inch  adjudication  aa  to 
such  title  shall  have  heen  made  shall  be  relm- 
bnrsed  to  the  extent  of  the  value  of  the  real 
estate  eorered  by  said  decree,  titie  to  which  shall 
have  been  adjudged  not  to  liaTe  been  In  said  A. 
W.  Shirey  at  the  date  of  his  death,  sudi  valne, 
if  appraised  separately,  to  be  determined  ac- 
cording to  said  anpraisemcDt,  and  if  not  Ap- 
praised separately,  then  to  be  detenuned  as 
of  the  date  of  the  decree  to  1m  entered  hate- 
under  j  and, 

"(S)  If  in  a  anit  now  pendlog  In  said  chan- 
eery  eoort  titie  to  any  part  of  said  Bobhlni 
farm  shall  be  decreed  not  to  have  been  in  said 
Kiirey  at  the  date  of  bis  death,  then  the  sec- 
ond party  hereto  shall  be  reimborsed  to  the  ex- 
tent of  the  valoe  thereof  as  soon  aa  practicable 
after  the  rendition  of  said  decree  so  diTestinff 
tiUe  out  of  the  estate  of  said  Sbirey. 

"The  provisioDB  of  tliis  paragraph  shall  not 
contlnne  to  force  for  a  period  of  more  than  five 
(6)  yeara  from  the  ^te  of  eiUiy  of  decree 
herenndur.  Upon  mbj  woA  faUare  of  title  as 
ia  mentioned  bereiii  being  Jndlelally  adjudged 
or  decreed  the  party  hereto  snstaining  such 
loss  may  Immediately  aelect  from  said  real  es- 
tate of  fifteen  thousand  dollars  ($16,000)  in 
Talae  to  be  excepted  and  reserved  from  said 
partition,  an  amonnt  at  appraised  value  to  re- 
imburse such  party  (or  miA  loss  and  legal 
costs  and  upon  such  selection  being  made,  the 
other  parties  hereto  shall  execote  and  deliver 
deeds  with  release  of  dower  and  homestead  con- 
veying the  real  estate  so  selected  to  the  party 
sdecting  asms." 

By  section  8  It  was  pwrlded  tihat:  . 

"Said  Lonis  Josephs,  aa  the  executor  of  said 
estate,  shall  (or  the  year  nineteen  hundred  ten 
(1010)  collect  an  rents  doe  and  owing  to  said 
estate,  and  aa  soon  after  coltectisg  the  same 
as  Is  practicable  shall  therewith  pay  debts  of 
said  estate." 

Section  9  provldea  that  all  parties  signa- 
tory abonid  enter  tli^r  appearance  in  a  suit 
then  pending  in  tbe  chancery  court  for  the 
Eastern  district  of  Lawrence  county  wherein 
the  widow  was  plalntifr  and  the  Grand  Lodge 
and  the  collateral  helra  were  defmdanta 

Thereafter,  on  November  21,  1910,  a  decree 
was  rendered  In  the  above-styled  cause,  by 
consent  of  all  parties,  giving  effect  to  this 
second  a^n^ment,  and  there  was  an  investi- 
ture of  title  in  severalty  to  each  of  the  par- 
ties. Thia  decree  contaliM  the  following 
recitals: 

"And  it  appearing  from  the  report  of  said 
commiSBioDers  that  the  following  described  real 
estate  has  cot  been  divided  or  partitioned 
among  tbe  parties  hereto,  it  is  by  consent  of 
parties  by  tbe  court  considered,  ordered,  and 
decreed  that,  as  to  said  real  estata^  the  value 
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r  thereof,  as  shown  by  sidd  appraisement  tor 
jthe  porpoaes  of  this  partition,  being  $30,800, 
I  tbis  cause  la  continued,  and  may  hereafter  be 
j  continued  from  tmn  to  term  for  a  period  of 
I  five  yeara,  unless  sooner  diemisBed  by  consent 
of  all  parties  hereto,  or  their  grantees,  suc- 
cessors, assigns,  executors,  or  administrators, 
or  unless  said  real  estate  not  so  partitioned  be 
otherwise  disposed  of  or  partitioned,  within 
said  time;  said  real  estate  not  eo  partitioned 
being  described  as  follows,  to  wit:  [Variovs 
lands.]** 

These  lands  will  be  herdnafter  referred  to 
as  the  "reserved  lands." 

The  executor  collected  the  rents  for  1910 
on  all  of  the  landa  of  the  estate,  and  used 
them  In  the  payment  of  debts  probated 
against  the  estate.  On  April  24,  1013,  tbe 
executor  obtained.  In  the  probate  court,  an 
ord»  for  the  sale  of  certain  of  the  reserved 
lands.  This  sale  was  duly  made,  and  was 
ctmflrmed  at  the  July,  1013,  term  of  tbe 
court  A  second  order  of  sale  of  these 
reserved  lands  was  made  by  the  probate 
court  on  January  19,  1916,  and  the  sale  had 
pursuant  thereto  was  confirmed  at  the  July. 
1916,  term  of  the  court  Oliese  reserved 
lands  were  the  least  valuable,  and  it  was 
l£nown  that  the  tities  thereto  were  more  or 
leas  imperfect  and  the  decree  of  Novemt>er 
21.  1910,  directed  suits  to  be  brought  and 
setUementa  to  be  made  quieting  these  UUes, 
but  this  action  was  never  taken.  The  title 
to  several  tracts  of  the  reserved  lands  failed, 
and  the  whole  thereof  brought  only  a  littie 
more  than  $10,000,  falling  abort  of  tiie 
amount  agreed  to  be  jdaced  In  tbe  resare 
fund  by  $5,000. 

The  executor  filed  annual  reports  ot  his 
administration,  and  these  were  regularly 
approred  in  due  conrse.  A  number  of  debts 
were  probated  against  tlie  estate,  Oie  laigent 
being  that  of  Urs.  Mai  Sparks  Briant  This 
claim,  at  tlie  end  of  tbe  litigation  required 
to  establish  It  amounted  to  about  $15,000. 
Tbe  Orand  Lodge  paid  Mrs.  Briant  $8,500  <m 
this  demand  after  it  bad  been  duly  probated, 
and  she  demanded  of  the  executor  the  pay- 
ment of  the  balance^  There  were  other  debts 
which  were  not  paid  In  fulU 

The  executor.  In  conjunction  wiUi  the 
Grand  Lodges  filed  this  suit  and  set  out  In 
detail  tbe  facts  above  recited.  All  parties 
In  interest  were  made  parties  defendant 
The  complaint  gave  a  full  history  of  this 
litigation  In  all  its  ramifications.  There  was 
a  recital  of  the  proceedings  had  and  done  In 
the  probate  court  and  the  showing  made 
that  after  exhausting  all  the  assets  available 
under  the  compromise  decree  of  Noveml>er  21, 
1910,  there  remained  unpaid  approximate 
$15,000  In  debts.  This  unexpectedly  large 
'  balance  arose  out  of  the  fact  that  the  pro- 
bated debts  were  much  larger  than  had  beea 
anticipated — notably  that  of  Mrs.  Briant-^ 
,  and  a  amallar  sum  was  xeaUxed  from  the 
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nle  of  tbe  reserve  lands;  oat  of  wUcji  file 
916,000  Aind  was  to  be  raised,  tban  liad  beoi 
anticipated.  It  was  alleged  that  tbis  mwat- 
lafled  probated  Indebtedness  was  payable, 
nndn  tbe  terms  of  the  consent  decree,  by 
ttm  Grand  Lodge  and  the  oollateral  heSx9 
In  the  proportion  of  two-thlzds  and  one-third. 
It  waa  also,  alleged  ttiat  there  was  a  small 
IndditBdneas,  40  per  cent  of  whi^  under 
file  terms  of  the  oonaent  decree,  should  be 
paid  1^  tlie  widow.  There  waa  a  lAayer 
that  an  accounting  be  had  to  ascertain  what 
amount  each  should  pay,  and  that  liens  be 
declared  on  the  respective  altobnents  ot  laind 
.to  enforce  payment  of  same. 

The  widow  filed  an  answer  and  ero88-oom> 
plaint,  in  which  she  alleged  that  tbe  reserva- 
tion of  tbe  reserved  lands,  of  the  appraised 
value  of  $30,300,  from  division  for  the 
purpose  of  paying  debts  meant  only  the  pay- 
ment of  debts  In  the  proportion  aa  provided 
in  the  contracts  set  out  above,  and  that  It 
was  not  intended  In  any  manner  to  subject 
her  Interest  in  said  lands  to  the  payment  of 
the  general  debts  of  the  estate,  and  that  her 
UablUty  for  debts  was  limited  to  the  Q>eclflc 
Indebtedness  mentioned  In  the  contract  of 
settlement  and  the  decree  of  Novmber  21, 
1910,  and  that  these  debts  did  not  exceed 
$3,000. 

By.  way  of  cross-complaint,  she  alleged  that 
her  title  to  certain  lands  had  failed,  and  she 
prayed  compensation  for  their  value.  She 
further  alleged  that  she  was  entitled  to  40 
per  cent,  of  the  rent  for  1910  collected  by 
the  executor,  and  to  dower  out  of  the  lands 
designated  as  the  reserved  lands. 

There  was  a  prayer  that  dower  be  assigned 
to  her  out  of  these  lands,  but  tliat,  in  the 
event  these  sales  were  not  set  aside,  she  have 
Jndgmoit  for  40  per  cent  of  their  appraised 
value,  and  that  this  sum  be  adjudged  a  lien 
against  the  lands  allotted  to  the  Orand  Lodge 
and  to  the  coUateral  hi^rs. 

Separate  answers  were  filed  by  the  varioos 
purchasm  of  the  lands  sold  under  the  order 
of  the  probate  court,  and  various  defoises 
were  raised  by  these  purchasers  which  need 
not  be  stated.  The  decree  contains  the  fol- 
lowing findings  of  fact: 

First.  Tbat  ander  the  agreemeot  of  April 
10,  1910,  the  widow  is  entitled  to  receive  40 
per  ceot  of  the  gross  estate  of  her  husband, 
out  of  which  she  should  pay  40  per  cent,  of  all 
balances  due  oo  the  porchase  of  lands,  and  the 
costs  of  defending  certain  litigation  pending 
against  Shirey  at  the  time  of  his  death,  and  tbe 
costs  of  dividing  the  laods. 

Second.  Tbat  there  was  no  modification  of 
the  ogroement  except  that  under  the  contract 
of  November  11,  1910,  and  the  decree  in  con- 
formity thereto,  it  was  further  agreed  that 
the  rents  of  1910,  and  lands  of  the  value  of 
$15,000,  should  be  used  by  the  executor  in 
paying  the  general  debts  of  the  estate. 

Third.  That  under  the  decree  of  November 
21,  leiO,  kmds  of  the  appraised  valae  of  (30;- 


300  were  reserved  from  wUd  to  raise  the  HS,- 

000,  but  on  account  of  defective  titlt^s  and  for 
otber  canses  only  $10,000^  was  realized  from 
the  sale  of  these  lands. 

Fourth.  That,  as  tbe  executor  had  collected 
tbe  rents  on  the  lands  reserved,  and  had  ac- 
coonted  for  same  in  his  aettlements  in  the  pro- 
bate court  thas  evincing  his  intention  of  appM- 
priating  and  nsing  same,  and  that  as  thiiB  oc- 
curred more  tlian  five  years  befere  the  fiUng  of 
the  cross-complaint  herein,  tbe  cross-complafBt 
was  barred,  and  found  further  that  by  ac- 
quiescence in  tbe  executw'a  action,  she  was 
estopped  from  claiming  these  funds  in  this  ac- 
tion. 

Fifth.  Tbat  tbe  collateral  heirs  are  together 
entitled  to  20  per  cent  of  the  gross  estate,  and 
the  Grand  Lodge  to  40  per  cent  thereof;  but 
tbat  these  two  distributees  are  lialde  for  all 
debts  legally  proven  against  tbe  estate  remain- 
ing unpaid  in  the  proportion  of  33^  per  cent, 
and  66%  per  cent,  respectively,  and  also  for 
20  per  cent  and  40  per  cent.,  respectively,  of 
the  specific  debts  of  wbicb  the  widow,  under 
tbe  agreements,  waa  to  pay  the  remaining  40 
per  cent 

Sixth.  That  if  it  be  found  tbat  the  widow's 
title  to  any  land  had  failed,  she  should  have 
judgment  for  one-third  and  two-thirds  of  the 
value  thereof  against  the  collateral  heirs  and 
the  Orand  Lodge,  reqjtectiveiy. 

Seventh.  That  all  otiier  cvedibwa  whose 
(daims  have  not  baen  paid  riiould  lutve  judg- 
ment against  tbe  cdiateral  heirs,  and  the  Grand 
'  Lodge  for  one-third  and  two-tliirds  thereof, 
respectively,  except  tbe  claim  of  Mrs.  Briant. 

Eighth.  The  claim  of  Mrs.  Briant  waa  ad- 
justed by  giving  the  Grand  Lodge  credit  for  the 
$8,500  whicb  it  had  paid  oo  that  danand. 

There  was  a  reference,  to  a  master  to  state 
the  account  The  master  was  directed  to 
take  into  account  the  value  of  any  land  to 
which  the  title  had  failed,  to  whomsoever  as- 
signed, exc^t  the  reserved  lands,  and  to  as- 
certain the  specific  debts  which  all  the  parties 
were  to  pay  In  proportion  to  tbtAr  respective 
distributive  shares.  All  partlefl  excepted  to 
ttie  finding  and  decree  of  the  court 

The  mastw  made  a  very  elaborate  repcnrt, 
which  was  filed  November  10,  1^.  Numer- 
ous exceptions  to  the  report  wwe  ffled,  but  it 
was  in  all  things  apprmd.  AU  parties  pray- 
ed an  appeal  from  this  order;  but  as  <nil7 
Mrs.  Byrkett  has  perfected  an  appeal,  we 
consider  only  the  questions  raised  by  her. 

[1]  The  big  and  controlling  question  in  the 
case  is  what  constmctiim  should  be  given  to 
the  agreemente  of  April  19  and  November  11, 
1910,  and  the  decree  thereon.  When  that  has 
been  settled,  other  questions  cease  to  be  diffi- 
cult The  court  below  evidently  had  the 
view  tbat  the  purpose  of  theae  agreements 
was  to  make  the  parties  thereto  mere  dis- 
tributees in  given  proportions;  and  we  «»- 
cur  in  this  view.  It  Is  true  tbe  widow  was 
given  her  share  freed  from  liability  for  the 
general  debts  which  would  have  to  be  es- 
tablished In  the  probate  court  but  we  do  not 
think  that  fact  alters  the  character  of  tbe 
share  whi<^  she  toolt 
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It  was  recognized  tbat  there  ^as  certain 
tndebtedness  for  whlcb  the  entire  estate  was 
Uable.  and  for  this  reason  the  executor  was 
made  a  party.  A  fund  was  proTlded  which 
was  thought  to  be  snfBclent  to  discharge  the 
d^ts — this  fund  bdlng  composed  of  the  re- 
served lands,  the  personal  property,  and  the 
xmU  of  1910.  Manifestly  all  parties  sur- 
randered  their  interest  In  the  reserved  lands. 
Indeed,  each  of  the  parties  ia>eeiflcaUy  re- 
linquished all  of  their  rights  in  the  estate, 
except  tfa^r  respective  distrlbiitlTe  shares, 
both  to  the  estate  and  to  Qie  other  parties 
to  the  agreemBnt 

[2]  The  rights  of  the  widow  were,  of 
orarse,  taken  into  aoeonnt  in  fixing  her  share, 
but  tlw  tbaie  assigned  her  under  the  agree- 
ment was  that  of  a  mere  dlstrlbntee.  She 
was  gLwa  this  share  in  satisfaction  of  her 
claim  of  doww,  and,  being  sul  Juris,  there 
wa»  DO  reastm  vhy  gbo  might  not  make 
tbat  agreement  Vtitaa  v.  Brown,  IQZ  Ark. 
668,  146  S.  W.  662. 

{31  We  think  there  was  no  attempt  here 
to  lift  the  admlnlstratiM  of  tlie  estate  out 
of  the  probate  court  The  creditors  were 
not  parties  to  the  agreements  set  out  liereln. 
They  bad  no  pUce  to  go  except  the  probate 
court  to  prove  np  th^r  dananda  All  parties 
knew  these  creditors  were  proving  op  their 
demands  in  tlie  probate  court,  and  tbat  th^ 
were  being  paid  pro  tonto,  through  tiie  order- 
ly processes  of  that  court,  fall  statements  of 
which  appeared  from  the  annual  settlements 
and  rcimrts  of  the  executor. 

[<f}  The  manifest  purpose  and  effect  of  the 
agreement  of  November  10,  1^10,  and  of  the 
decree  thereon  of  date  November  21,  1910, 
was  to  provide  a  fund  which  would  be  used 
for  the  three  purposes  therein  apeiAQed;  but 
the  fund  was  exhausted,  contrary  to  the  ex- 
pectations of  the  parties,  in  the  discharge, 
in  part  of  the  first  purpose  for  which  It  was 
apportioned.  None  of  that  fund  was  there- 
fore available  for  the  second  and  third  pur* 
poses  there  specified.  This  aiq>ear8  to  be 
the  fair  and  reasonable  ctmstmctlon  of  the 
language  enQ>loyed  In  tbe  agreements  of  the 
parties  and  of  the  consent  decree  puttii^ 
those  agreements  into  effect. 

We  are  reinforced  in  this  view  when  we 
consider  the  conduct  of  the  parties  there- 
under. This  consent  decree  provided  thut 
the  cause,  as  to  the  reserved  lands,  should 
be  continued  from  term  to  term  for  a  period 
of  five  yeax^  unless  dismissed  by  consent 
of  all  the  parties  thereto,  or  unless  said  re- 
served lands  were  partitioned  or  otherwise 
disposed  of  within  that  time. 

With  the  apparent  acquiescence  of  all  par- 
ties, the  executor  proceeded  to  sell  these  re- 
served lands  under  the  orders  of  the  probate 
court  and  to  this  action  no  objection  was 
made.  A  very  forceful  argument  Is  made 
that  even  though  the  court  below  erroneous- 


ly inteqpreted  the  agreements  between  the 
parties  and  the  decree  thereon,  yet  the  widow 
has  become  barred  by  the  statute  of  limita- 
tions, and  by  laches,  and  that  by  her  con- 
duct she  has  estopped  herself  to  raise  the 
questions  she  now  presents. 

l%ese  last  questions  we  do  not  feel  called 
upon  to  decide;  but  as  we  have  already  said, 
we  think  her  conduct  reinforces  the  Interpre- 
tation of  these  agreements  and  the  consent 
decree  given  to  them  by  the  court  below; 
and  the  decree  roidered  In  accordance  witli 
that  view  la  therefore  affirmed. 


WADE  St  al.  V.  TEXARKANA  BUILDING  & 
LOAN  ASS'N  et  aL    (No.  147.) 

(Supreme  Court  of  Arkansas.  ,  Oct  10,  1921.) 

1.  Principal  and  agent  €=7l0!I(4)-^06at's  au- 
thority to  receive  payments  establishsd  by 
reoelpt  of  prior  payments. 

Vendors,  who  permitted  agent  through 
whom  they  had  sold  land  to  collect  installments 
of  parchase  price  from  purchaser,  and  who 
credited  payments  so  received  on  purchaser's 
contract  are  estopped  from  denying  agent's 
authority  to  receive  snch  payments. 

2.  Vendor  and  purohaser  «=>93— Vearfora  ooiM 
forfeft  for  default  on  payneats. 

Where  contract  for  sale  of  land  provided 
for  forfeiture  if  purchaser  defaulted  in  pay- 
ments for  60  days,  vendors,  in  the  event  of 
such  default  had  the  right  to  declare  th9  con- 
tract at  an  end,  and  to  treat  purchaser  there- 
after as  their  tenant,  and  the  payments  made 
by  bim  as  rents. 

3.  Vendor  and  purchaser  <t=s»95(i)— Forfeltars 
may  be  waived. 

Forf^nre  provision  of  land  cmtract  hav- 
ing been  made  for  vendors'  benefit,  could  be 
waived  by  vendors. 

4.  Vendor  and  purdiaaer  ^95(2) —Vendors 
held  to  have  waived  right  of  forfeltare. 

Vendors,  who  continued  to  accept  payments 
from  purchaser  netwithstanding  purchaser's 
failure  to  make  the  payments  when  they  tell 
due,  without  indicating  to  purchaser  that  they 
considered  his  contract  forfeited,  and  that  they 
would  treat  him  as  a  tenant,  waived  the  right 
to  dedare  the  contract  forfeited  and  to  treat 
purchaser  as  their  tenant  rather  than  aa  the 
pnrcbaser. 

5.  Estoppel  ^74 (2) --Grantors  held  estopped 
as  to  grantee's  mortgagae  from  dsaying  that 
amount  spedfled  in  deed  as  oOBsIderation  had 
In  fact  been  paid. 

Where  vendors,  without  forfeiting  purchas- 
er's contract,  conveyed  land  by  warranty  deed 
to  third  person,  who  thereafter  obtained  a 
mortgage  on  the  lanci  by  showing  mortgagee 
such  warranty  deed,  the  mortgagee,  on  mort- 
gage bein^  declared  void,  coold  recover  from 
vendors  the  amount  specified  In  snch  deed  as 
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the  coDBidention,  though  in  fact  a  smaller 
amount  was  paid  by  third  person  to  vendors 
at  time  of  execution  of  deed;  the  vendors  be- 
ing estopped  from  denying  that  the  full  amount 
recited  as  the  consideration  had  in  fact  been 
paid. 

6.  Evidenee  «=>4)9(2)— Parol  testimony  ad- 
missible to  show  trve  eonalderatlon  li  suit 
for  breach  of  warranty  In  deed. 

In  a  suit  for  breach  of  warranty  In  a  deed, 
parol  evidence  is  generally  admiesible  to  show 
the  true  conaideration  for  the  purpose  of  in- 
creasing or  diminishing  the  damages. 

7.  Covenants  <S=>79(I),  130(7)— On  covenant  of 
warranty  covenantee's  vendee  may  reoover 
from  remote  warrantor  the  sum  sneh  war- 
rantor reoelved  from  his  grantee,  bat  not 
mors. 

The  covenant  of  warranty  rons  with  the 
land,  and  passes  to  covenantee's  vendee  or 
oBsignee,  who  in  case  of  eviction  or  failure  of 
title  may  recover  from  the  original  or  remote 
grantor  or  warrantor  the  sum  which  sudi  orig- 
inal grantor  or  warrantor  received  from  liis 
grantee,  with  interest  thereon  from  the  time  of 
the  conveyance  to  the  last  vendee  or  assignee, 
but  cannot  recover  more  than  radi  som. 

Appeal  from  Miller  Chancery  Court;  laa. 
D.  Shaver,  Chancellor. 

Action  by  the  Texarkana  Building  &  Loan 
Association  against  John  W.  Welch  and  wife, 
in  whldi  Frank  Mosley  intervened  and  to 
whl<ai  M.  C.  Wade  and  B.  H.  Euhl  were  made 
parti«L  Fnnn  the  decree  rendered,  In  favor 
of  plalntitf  and  intervener  Mosley,  M.  O. 
Wade  and  B.  H.  Knhl  appeal.  Afflnned. 

Jones  &  Head,  of  Texarkana,  for  appel- 
lants. 

Arnold  &  Arnold,  of  Texarkana,  for  appel- 
lees. 

WOOD,  J.  On  the  7th  day  of  April.  U21. 
Frank  Mosley  and  M.  0.  Wade  entered  into 
the  following  contract.' 

"I  hereby  make  application  for  lots  12  and 
13  in  block  3  In  Iron  Mountain  addition  to 
Texarkana,  Arkansas,  at  the  price  of  $42S.OO, 
payable  |10.00  per  month  without  interest,  ex- 
cept after  maturity,  and  all  past-doe  payments 
to  draw  10  per  cent,  interest.  It  is  agreed 
that  I  am  to  get  general  warrant  deed  when 
I  have  paid  amount  due  in  full.  It  in  under- 
stood and  agreed  tiiat  when  payments  are 
^rty  days  behind,  this  contract  is  null  and  vend, 
and  all  payments  made  shall  be  forfeited  as 
rents." 

M.  C.  Wade  and  B.  H.  Kuhl  were  the  own- 
ers  of  the  lots  described,  and  Wade,  in  en- 
tering Into  the  above  contract,  was  acting  fOr 
himself  and  Kuhl.  The  Iron  Mountain  addi- 
tion was  a  negro  settlement  John  W.  Welch, 
a  negro,  was  employed  by  Wade  and  Kuhl  to 
sell  lota  for  them,  and  to  receive  and  turn 
over  to  them  contracts  of  sale  made  -by  him 
with  purchasers  of  lots,  and  to  collect  the 


drat  payment  The  sales  he  made  were  sub- 
ject to  the  approval  of  Wade  and  Euhl.  Tha 
contracts  when  entered  into  were  to  be  sign- 
ed by  Wade  and  returned  by  Weldi  to  tb» 

purchaser. 

The  above  contract  was  consummated  In 
this  manner.  Following  the  printed  matter 
on  the  sheet  were  blanks  to  be  filled  in  show- 
ing the  particular  date  and  amount  of  eadit 
payment  All  of  the  payments  made  tinder 
the  above  contract  were  made  to  Welch.  Of 
the  amounts  paid  Welch  be  turned  ovw  to 
Wade  and  Kubl  the  sum  of  ^T.SO.  Moah^ 
testUSed  that  he  made  other  payments  to 
Wel(dk  which  were  not  tamed  over  by  him  to 
Wade  and  Kuhl,  and  these  payments  were 
indorsed  on  the  contract,  which  brings  the 
total  amount  of  the  paymoits  made  by  Hos- 
ley  OS  shown  by  the  Indorsanenta  to  $ii2JS0. 
The  last  of  these  indOTsaments  was  made 
July  16,  1919.  Mosley  made  a  farther  pay- 
meat  to  Welch,  as  shown  by  a  receipt  dated 
April  24, 1920,  of  $80,  making  a  total  of  9442^ 
50  'paid  as  purchase  money  by  Mosley  to 
Wrtdt  <m  the  lots  under  the  ccmtract  above 
moitlcmed. 

Accwding  to  the  testinuxiy  on  bdialf  of 
Wade  and  Kuhl,  all  the  payments  under  the 
contract  matured'  In  1915.  Mosley  never 
complied  with  tbe  terms  of  tbe  contract,  but 
the  Tendora  conttnued  to  neelve  payments 
under  It  loilff  after  maturity  of  ttie  contract 
In  Novotnber,  1910,  tikere  belns  still  a  con- 
siderable nun  dne^  tbe  vendora  elected  to  de- 
clare ihe  contract  of  sale  void,  and  to  treat 
the  payments  as  rents,  and  on  December  1, 
1919,  th^  sold  tbe  lots  motioned  to  John 
W,  Wtidi,  execdtiiw  to  talm  a  warranty  deed 
for  the  same^  In  wUdi  the  coualderaticm  men* 
tioned  was  $425.  John  W.  Weli^  actually 
paid  tbnn  the  sum  of  $142^.  Kuhl  testified 
concerning  this  transaction  as  follows; 

"We  deeded  the  lots  to  John  W.  Welch  with- 
out figuring  the  interest  on  the  deferred  pay- 
ments for  practically  what  was  due  on  the 
contract  at  the  time  he  purchased.  We  took 
bis  representation  for  It.  He  daimed  that 
Mosley  had  left  the  country — was  down  in  Soatb 
Texas  or  somewhere,  and  his  wife  was  here 
in  bad  eticnmstaneee— and  we  told  him  at  the 
time  that  the  contract  waa  void  becavse  the 
time  had  elapsed,  and  ws  dedared  it  now  void, 
and  we  wanted  him  to  go  ahead  and  sell  it  to 
some  one  else.'  He  begged  because  I  think  he 
said  Moaley's  wife  was  bis  cousin,  and  ssfced 
if  I  would  allow  him  to  preserve  the  woman's 
equity  in  the  property  by  paying  the  balance  and 
deeding  it  to  him,  and  let  him  in  turn  deed  it  to 
her,  and  I  said  I  would  under  the  drcomstanc- 
es.  *  *  *  The  sum  of  $142.20  paid  by  John 
W.  Welch  was  the  balance  due  at  tbe  time  of 
the  contract  witbont  figuring  the  interest  on  de- 
ferred payments." 

Mosley  wmt  Into  po88essi<m  of  the  lots 
soon  after  the  contract  for  the  purchase 
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thereof  was  eotercd  Into,  and  made  ImproTe- 
nients  tbereon,  and  bas  since  continnonsly  oc- 
cupied the  same  with  bis  family  as  a  borne. 

On  January  16. 1920,  the  Tezarkana  Build- 
ing ft  Loan  AsaodattOB  took  a  mortgage  from 
Jobn  W.  Weldi  on  certain  propertieB,  In- 
dnding  the  lots  mentioned,  to  secure  a  note 
for  |2.fi2S^  representing  tb»  amount  of  money 
which  the  association  bad  loaned  WeldL 

This  salt  was  Instituted  by  the  Texarkana 
BnfMing  ft  Loan  Association  and  ttie  trustee 
m  the  mortgage  agnlnst  John  W.  and  Uattie 
Welch,  bl>  wife,  to  foreclose  the  mortgaga 
Ifoal^  interrened,  and  Mt  up  that  be  was 
the  ownw  of  die  lots  In  oontrovexBy  under 
bte  contract  of  purdiaM  aboTO  mfiotloned, 
wbldi  be  alleged  had  been  folly  executed  <m 
his  part  by  the  payment  of  the  panOiase 
mon^.  He  alleged  that  be  had  no  knowledge 
of  the  wamnty  deed  executed  Wade  and 
Knhl  to  John  W.  and  that  the  same 

iras  executed  by  the  parties  to  it  by  collusion, 
and  witb  a  fraudulmt  intent  to  defeat  bim 
of  his  ri^ts  of  title  to  the.property;  that  the 
grantees,  Welch  and  wife,  thereafter  execut- 
ed a  mortgage  or  deed  of  txust  to  tbe  Bnlld< 
Ing  ft  Loan  Association,  coiveylng  the  lots  in 
controversy,  with  a  firaudalent  intent  also 
to  deiM-We  bim  of  his  title;  that  the  associa- 
tion and  Its  trustee,  Sanderson,  were  cognl* 
sant  of  and  charged  with  notice  of  Mosley's 
equity  in  the  lots.  He  prayed  that  his  title 
to  tbe  property  be  detiaied  and  Tested  In 
btan. 

The  Building  ft  Loan  Assocsation  answered 
the  tnterroitlon  of  Mosley,  setting  up  the 
deed  from  Wade  and  Euhl  to  Welch  and 
wife,  and  the  mortgage  from  Welch  and  wife 
to  It;  and  asked  that  the  same  be  foreclosed. 
It  also  alleged  that,  if  Wade  and  Kuhl 
breached  their  contract  with  Mosley  by  con- 
veylng  the  lots  In  controTorsy  to  Welch,  it 
was  entitled  to  recover  of  Wade  and  Euhl 
the  sum  of  f425,  the  amount  of  tbe  considera- 
tion named  In  the  warranty  deed  from  them 
to  Weldi,  because  It  had  relied  upon  said 
deed  in  making  the  loan  to  Welch.  It  also  set 
up  that  Sfosley  had  forf^ted  his  contract 
with  Wade  and  Kuhl.  It  prayed  that  the 
Intervener  take  nothing,  that  Wade  and  Kuhl 
be  made  parties,  and  that  in  the  event  It  be 
adjudged  that  Mosley  was  the  owner  of  the 
lots,  it  have  Judgment  against  Wade  and 
Kufal  for  breach  of  warrant  of  their  deed 
to  Welda  in  the  sum  of  ¥426,  the  consldera- 
ttoD  named  ther^n.  Wade  and  Euhl  were 
made  parties,  and  they  also  answered  the 
Intervention  of  Mosley,  doiylng  all  of  its  al- 
l^tiMiB,  set  up  the  contract  mentioned,  and 
daimed  that  Mosl^  bad  fmleited  bis  right 
as  pnrdiaser  thereunder,  and  tiiat  thcr  had 
declared  sudi  forfeiture  and  bad  treated  tlie 
contract  as  one  of  rental,  and  had  declared 
tbe  same  mill  and  void  as  to  Mosley,  and  bad 
couT^ed  tbe  property  by  warranty  deed  to 
Wekb.  They  also  answered  Uie  croas-com- 


plalnt  of  tbe  Building  ft  Loan  Association  and 
the  trustee  In  the  mortage,  denying  its  al- 
legations, and  setting  up  that  they  bad  execut- 
ed a  warranty  deed  to  Welch  for  the  actual 
consideration  of  $142.60,  and  that  the  sum  of 
$426  mentioned  in  the  deed  was  not  the  true 
consideration.  They  prayed  that  the  inter^ 
ventlon  of  Moeley  be  dismissed,  and  their 
deed  to  Welch  be  conflrmed,  and  for  all  prop- 
w  rtiief. 

The  above  are  substantially  the  issues  and 
the  facts  upon  which  tbe  court  rendered  a 
decree  vesting  t2ie  title  to  the  lots  mentlimed 
in  UoiOv,  and  divesting  the  'title  out  (rf 
Wtidx  and  wife  and  oat  of  Wade  and  Kuhl, 
and  also  eatmd  a  decree  ta  tvrcr  of  tbe 
Building  ft  Loan  Assodatton  against  Wade 
and  Eubl  for  breach  of  warranty  In  tbeir 
deed  to  Welch  In  Oie  sum  of  $426,  with  Interest 
at  8,  per  cent  firom  January  16,  1920,  and 
also  foreclosing  tike  mortgage  tm  tba  otber 
property  mentioned  therein.  It  was  shown 
that  tbe  Building  ft  Loan  Assodstlon  dwived 
from  fibe  mortgage  foredoenre  tbe  sum  of 
$1,824.35,  leaving  a  balance  due  it  under  the 
decree  of  $618.40.  From  tbe  decree  of  the 
court  Wade  and  Eubl  and  Mrs.  Kubl  ^&yed 
and  were  granted  an  appeaL 

[1,  2]  Both  the  appellants,  Wade  and  Euhl. 
testified  that  Welch  had  authority  to  sell  the 
lots  in  controversy  and  to  collect  tbe  first 
payment,  but  they  also  testified  that  be  had 
no  authority  beyond  this.  But  whether 
Welch  had  any  actual  authority  to  collect 
any  but  the  first  payment  we  need  not  stop 
to  consider,  for  It  Is  certain  from  the  prepon- 
derance of  tbe  evidence  In  this  case,  which 
It  Is  unnecessary  to  set  out  and  discuss  In  de- 
tail, that  Welch  had  apparent  authority  to 
represent  tbe  appellants,  not  only  In  making 
the  sale  and  collecting  the  first  payment,  but 
also  in  collecting  subsequent  payments.  Moe- 
ley continued  to  make  the  subsequent  pay- 
ments to  Welch  which  the  aivellants  received 
from  bim  and  credited  on  Mosley's  contract 
of  purchase.  Indeed,  Mosley  testified  that 
he  paid  all  the  money  on  the  property  to 
Welch,  and  tbe  appellants  do  not  ccmtrovert 
this,  nor  do  they  controvert  tbe  fact  that 
they  reoelved  sndi  payments  as  were  made 
by  Welch,  and  credited  the  same  on  Mosley's 
contract  of  purchase.  By  their  conduct  they 
clearly  held  Welch  out  to  Mosley  as  havli^ 
authority  to  receive  the  payments  made  by 
bim  on  his  contract  of  purchase,  and  they  are 
now  estopped  from  saying  that  Welch  had 
no  such  authority.  By  the  express  terms  of 
the  contract  under  review  it  became  nnll  and 
void  as  a  purchase  contract  If  Mosley  de- 
faulted In  tike  payments  for  60  days,  and  the 
appellants  bad  the  right  under  the  contsact 
after  socih  default  to  declare  the  otmtract  of 
purchase  at  an  end,  and  to  treat  Mosley 
tbereaftw  as  their  tenant,  and  tbe  payments 
made  by  bim  as  rents.  Sorrels  v.  Marble^  142 
Ark.  300^  218  8.  W.  971;  Hanson  r.  Brown, 
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.139  Art.  60,  213  S.  W.  12;  Sonter  t.  Witt,  87 
Ark.  5»3,  113  S.  W.  800.  128  Am.  St  Bep.  40. 

[3]  But,  the  provisioa  forfeiting  the  light 
of  Bfosle7  as  purchaser  upon  default  In  mak- 
ing payments  as  prescribed  was  one  made 
for  the  benefit  of  the  appellants,  which  they 
could  waive.  See  above  cases.  The  facts 
are  that  Mosley,  immediately  upon  the  execu- 
tion of  the  contract,  entered  Into  possession  of 
the  property,  and  continued  in  the  possession 
of  the  same,  making  Improvements,  paying 
the  taxes,  and  holding  the  same  continQously 
as  purchaser  and  owner  and  not  as  tenant 
The  appellant  testified  that  Mosley  made  de- 
fault after  the  first  payment,  but  the  nn con- 
troverted testimony  in  the  record  shows  that 
the  appellants  never  at  any  time  Indicated  to 
Modey  that  they  considered  his  contract  of 
pnrdiase  forfeited,  and  would  thereafter 
treat  him  aa  a  t^iant  On  the  contrary^  they 
conttnned  eroi  to  the  time  of  making  the 
warranty  deed  to  Welch  to  treat  Mosley  as  the 
puTchasert  and  the  teBtimony  of  Kubl  him- 
self shows  that  their  warranty  deed  was  exe- 
cuted to  Wtich  for  the  consideration  of  fl^- 
60  npmi  the  re^reeentatlon  made  by  the  latter 
that  he  should  be  allowed  "to  preserve  the 
vroman's  equity  In  tlie  property  by  paying  the 
balance  and  deeding  it  to  him  and  let  blm 
In  torn  deed  It  to  her.** 

[4]  The  Issue  ss  to  whether  the  appeUenxs 
had  waived  the  forfeiture  was  one  depend- 
ing upcm  l^e  facta  and  cLrcnmstances  develop- 
ed by  ttie  testimony,  and.  as  we  view  the  evi- 
dence, the  faata  are  undisputed,  and  show 
dearly  that  the  appellants  bad  waived  their 
rl£^t  to  treat  Mosley  as  their  tenant  rather 
than  as  the  purchaser.  See  Sonter  t.  witt. 
and  other  cases,  supra. 

As  botwe^  the  appellants  and  Mosley  the 
next  question  then  is:  Had  Mosley  oompUed 
with  the  terms  of  the  contract  by\  making 
full  payment  of  the  purchase  money?  This 
is  purely  an  issue  of  fact.  The  orfi^al  con- 
tract of  purchase  shows  indorsements  of  pay- 
ments made  thereon,  and  the  last  payment  of 
$10  was  indorsed  July  16.  1019.  whl<^ 
broui^t  the  total  payments  to  that  date  to 
$412.00,  and  left  a  balance  due  at  that  time 
tm  the  principal  of  $12.50.  not  including  in- 
terest Moaley  testified  that  on  April  24. 
1920,  Welch  brought  the  final  report  showing 
that  the  balance  due  on  the  purchase  money 
for  the  lots  was  $70.  and  be  presented  In  con- 
nection with  it  a  deed  purporting  to  be  sign- 
ed by  Wade  and  Kuhl  to  Mosley  and  wife; 
that  he  paid  Welch  at  that  time  the  sum  of 
$80,  leaving  a  balance  due  of  $40;  that  be  was 
going  away,  and  told  Weldi  that  he  would 
pay  tbe  balance  when  he  returned.  When  be 
came  beck  Welch  was  gone^  and  the  $40 
dalmed  by  Welch  as  the  balance  was  not 
paid.  But  it  appears  from  the  indcK^sements 
on  the  original  contract  of  purchase  that,  ex- 
clusive of  interest  after  the  last  payment 
on  July  IS,  1918,  there  was  only  due  the  sum 


of  $12.60.  l%erefore  ISxe  payments  made  by 
Mosley  of  $30  on  April  24. 1920.  overpaid  the 
balance  due  of  the  purchase  money  in  the 
sum  of  $17.60,  not  including  interest  But 
we  are  convinced  from  the  testimony  of  Kutal 
himself  that  the  ai^wllanta  did  not  Intend 
to  and  did  not  charge  Mosley  any  interest  on 
the  deferred  payments  of  purdiase  money,  for 
tbe  reason  that  the  testimony  of  KuU  shows 
that  the  appellants  received  the  sum  of 
$142.50  aa  a  balance  of  the  constdaratloii  due 
by  Mosley  under  the  contract  Kubl  express- 
ly stated  that  tbe  sum  of  $142.00  was  paid 
by  Wel(±.  and  received  by  the  appellants  as 
the  balance  doe  under  that  contract. 

As  before  stated,  the  testimony  dearly 
Oiowa  tbat  Mosley  had  paid  to  Weldl,  treat- 
ing him  as  the  agent  of  the  amwllanta,  more 
than  the  amount  called  for  as  purchase 
money  under  tiM  contract  not  indudinc  In- 
terest It  oocnm  to  .ns  that  the  determina- 
tion of  the  appdlants  to  durge  Mosley  in- 
terest on  the  deferred  payments  of  parcAiase 
money  was  an  aftertliought,  and  one  of  the 
evoitualttlea  of  this  lawsnlt;  that  sodi  was 
not  in  oontmiflatlon  of  the  parties  at  tlie 
time  Welch,  acting  for  tbe  appellants,  receiv- 
ed from  Mosley  payments  which  in  tbe  aggre- 
gate exceeded  the  balance  duo  by  Mosl^  at 
the  time  tbe  last  payment  of  $30  was  made. 
Tbat  Wdch  did  not  account  to  his  prlncWs 
for  all  the  matey  -wtibA  Mosley  paid  him  Is 
not  tbe  fault  lUey.  Tba  aweUants,  aa 
we  bare  staown,  held  Wtidi  out  to  Ubsl^  as 
bavliu;  authority  to  recalve  these  payments, 
and  Moeley  was  Justlfled  In  so  treating  him 
and  in  making  tbe  paymeots  to  him.  The 
court,  therefore,  was  correct  in  Imlding  that 
Mfosl^  had  paid  the  full  consideration  for  tbe 
lots,  and  in  entering  a  decree  Investing  and 
quieting  title  to  same  in  him. 

[I.  •]  The  court  entered  a  decree  in  Caror 
of  the  Building  ft  Loan  Association  against 
the  appellants  in  the  siun  of  $425,  the  amoimt 
of  the  considaatlon  named  in  the  warranty 
deed  from  appellants  to  John  W.  Weldi,  with 
interest  thereon  at  the  rate  of  6  per  coit  per 
anntun  from  the  date  of  the  mortgage  by 
Welch  to  tbe  assodatlMi.  The  decree  in  this 
respect  was  correct  When  Welch  executed 
the  mortgage  to  the  association,  indudiug 
the  lots  la  controversy,  he  presented  to  tbe 
association  a  warranty  deed  from  appellants 
to  him,  showing  aa  a  consideration  for  the 
lots  In  controvert  the  sum  of  $425.  On  the 
mortgage  debt  to  the  assodatlon  Welch  is 
still  due  the  sum  of  $618.42,  with  Interest  and 
costs  of  the  foreclosure  suit  Under  tbe  dr- 
cnmstances  disclosed  by  tbe  undi;^rated  tes- 
timony, the  appellants,  as  between  them  and 
the  association,  are  estopped  from  datmlng 
tbat  they  only  received  a  consideration  of 
$142.50  for  their  warranty  deed  to  Welch, 
conveying  the  l6tB  in  controvwsy.  Welch 
represented  to  Wade  and  Kubl  that  the  $142.- 
60  was  being  paid  by  him  for  Mosley  on  the 
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IfttCor'B  cmitract  of  puTChaae.  Th«  testUnony 
of  Enhl  showed  tliat  the  appellants  acted  up- 
on tblB  T^eaeotation,  and  made  a  deed  to 
Wdch,  expecting  blm  In  tatn  to  deed  the  lots 
to  Mosley.  In  making  up  the  amalderatlOD 
for  the  deed  the  former  payments  that  bad 
been  made  by  Mosley  to  Welch  were  embrac- 
ed. By  deeding  the  lots  directly  to  Welch  In- 
stead fif  to  Miwley,  they  thus  put  It  In  the 
power  of  Welch  to  defraud  the  building  and 
loan  asso^atlou  by  presenting  their  warranty 
deed  to  him.  Appellants  knew  at  the  time  they 
executed  the  deed  to  Welch  that  Mosley's  con-' 
tract  of  purchase  was  outstanding.  The  ap- 
pellee did  not  know  this.  In  a  snlt  for 
breach  of  warranty  In  a  deed,  as  a  general 
rule,  parol  testimony  la  admissible  to  show  the 
true  cmslderatlon  for  the  pnrpose  of  In- 
creasing or  diminishing  the  ^""^i^gf*,  Har- 
nett T.  Hugbey.  54  Ark.  190,  15  8.  W.  464; 
Davis  V.  Jemlgan,  71  Ark.  484-407,  7«  S.  W, 
0S4.  Bat  the  appellants  cannot  arail  fliem- 
selres  of  that  rale  against  the  association,  be- 
cause their  conduct  In  connectloa  with  their 
deed  to  Wehdi  should  eatoQ  them  from  dlainit- 
ing  the  coudderatian  which  they  spedfied. 

[7]  The  ooTenant  of  wanaatj  mns  with 
ttw  land*  man  when  th*  pnxduMr  or  tarmk- 


antee  conveys  the  covenant  passes  to  his 
vendee  or  asslgneev  and  sacb  voidee  or  as- 
signee, in  case  of  evictt<»i  or  failure  of  title* 
may  recover  from  the  original  or  x«note 
grantor  or  warrantor  the  sum  whldi  audi 
original  grantor  or  warrantor  received  from 
his  grantee,  with  Interest  thereon  from  the 
time  of  the  conveyance  to  the  last  vendee  or 
assignee,  bat  he  cannot  recover  more  than 
this  sum.  Bamett  v.  Hngbey,  supra;  Hol- 
llngsworth  V.  Mesia  et  al.,  14  Tex.  Olv.  App. 
363,  37  S.  W.  455;  Lewis  et  al.  v.  Ross  et-  al., 
95  Tex.  358.  67  S.  W.  405.  See.  also.  Phil- 
lips T.  Belcb^  17  md.  120.  78  Am.  Dee;  46S; 
Brooks  Blat^  68  Hfss.  161,  8  Sooth.  832, 
11  U  B.  A.  176,  34  Am.  Bt  Bep.  2S9;  Bogera 

Qolson  (Tex.  CiT.  AppJ  81  S.  W.  200.  See. 
also,  11  Cyc  U70. 

Since  appellants,  under  the  circumstances, 
must  be  held  to  have  received  from  Welch  the 
sum  of  $425  for  the  purchase  of  the  land,  and 
are  estopped  from  asserting  otherwise,  the 
conrt  was  correct  in  awarding  a  decree  in 
favor  of  the  appellee  for  that  som,  with  in- 
terest thereon  at  6  per  cent  from  the  date  of 
its  mortgace  from  W^cdL  The  decree  being 
In  sU  tUnfli  eoneok.  It  .k  effihned. 
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JOHNSON  V.  KANSAS  CITY  RYS.  CO. 
(Now  14023.) 

(Kaiuas  Citr  Court  of  Appeals.  MisBoari. 
Jou  13,  1921.  Behearing  Denied  July  7, 
1921.  Certionri  to  Supreme  Gonrt  Itanled.) 

1.  Trial  ^83(0— Objection  to  ovMom  nitt. 
bo  speoiflo  and  state  groumle. 

An  objection  to  the  admlMion  of  evidence 
mvit  be  specific  and  contabi  tbe  proper  ground 
for  its  exclusion,  elae  the  trial  court  will  not 
be  conTiGted  ot  error  for  oremiling  it. 

2.  Nesllgonw  ^138(3)— Cbarfe  oatflied  to 

spectflo  allegatloas. 

Where  petition  pleada  specific  negligence,  « 
judgmeot  will  not  be  permitted  to  stsnd  where 
the  case  is  submitted  upon  general  negligence. 

3.  Carriers  «=s>32l  (23)— Petition  held  to  cfaame 
general  aegllgeaee  at  to  operation  of  car, 
so  mat  eaao  was  properly  sabmlttwl  ander 
saoli  afcana. 

Allegation  in  a  petltltui  that  tbe  '^defendant, 
Its  agents,  servants,  aM  employees  in  diarge 
of  and  operating  the  car,  *  *  *  carelessly 
and  negligently  caused  and  permitted  said  car 

*  *  *  to  strike  and  collide  with  another  car 
upon  the  same  track,"  etc.,  held  a  general 
chaise  of  negligence'  as  to  operating  the  car  on 
which  plaintiff  was  riding,  and  not  speciflc 
negligence,  though  tbe  crowded  conation  of 
the  car  m'as  alleged,  but  only  in  explanation  of 
plaintiff  standing  where  she  did,  and  the  case 
was  properly  submitted  under  a  general  charge 
88  to  such  negligence  causing  the  colliuon. 
there  being  no  question  of  any  persons  other 
than  those  in  charge  of  the  car  on  which  plain- 
tifl  TBS  riding  beinff  at  fault. 

4.  Trial  «=»i22^ury  held  not  led  by  eolloqey 
between  counsel  and  court  to  nndorstaad 
defondaat  had  a  rigbt  to  axanlas  lajared 
plaintiff. 

In  a  personsj  Injury  case,  where  there  was 
8  colloquy  between  couneel  and  the  conrt.  con- 
cerning right  of  defendant  to  bare  .plaintiff 
examined,  held,  that  tbe  jury  could  not  be  led 
to  understand  that  defendant  had  an  absolute 
right  to  have  a  commission  examine  plaintilE. 

5.  Appeal  and  error  •e=3tOI5(5)— Constntotlon 
of  colloquy  taken  by  trial  court  on  motion 
for  new  trial  adopted  unless  reoord  clearly 

*  shows  error. 

When  the  trial  court  has  by  its  ac^on  on 
motion  for  new  trial  indicated  its  constmetion 
of  what  took  place  In  a  colloquy  betveen  coun- 
sel and  tbe  court,  tbe  appellate  court  should 
not  disagree  therewith  unless  the  record  is 
absolutely  and  clearly  the  other  way. 

6.  Trial  •8=>I33(3)  —  Improper  remarks  of 
oounsel  held  not  to  require  discharge  of  Jury. 

In  a  personal  injury  case,  remarks  of 
plaintiff's  counsel  to  tbe  Jury  that  plaintiff 
was  a  single  woman  and  had  no  husband  to  care 
for  her  and  might  become  a  charge  upon  the 
county  if  she  did  not  recover  damages  were 
not  such  as  to  require  tbe  court  to  discharge 
the  jury  on  the  request  of  defendant's  counsel; 
the  court  sustaining  defendant's  objections  to 
auch  remarks. 


7.  Damages  ^130(3)— $7,500  not  exeesslva 
for  Injuries  to  ribs,  splae,  ankle,  lungs,  ata 
A  verdict  for  98,250  reduced  to  $7,600  was 
not  excessive  as  to  a  single  woman  who  had 
her  nose  and  lips  cut  and  mashed,  teeth  loosen- 
ed, hemorrhage  into  the  antrum,  causing  an 
abscess  on  her  cheek  and  much  pa{n,.fpur  ribs 
broken,  wrist,  ankle,  spine,  and  p^vle  cHrgans 
injared. 

Appeal  from  Oircult  CcnuU  JaAson  Oom- 
ty;  O.  A.  bicas,  Judgft  • 
*^ot  to  be  offldally  imbUdied.'' 

Action  by  Editb  Johnson  against  tbe  Kan- 
sas City  RallwayB  Company.   Jndgmait  tor 

plaintiff,  and  defendant  appeals.  Affirmed. 

B.  J.  Higglns,  «f  Kansas  City,  Kan.,  and 
Chas.  N.  Sadler,  John  E.  Connors,  B.  E.  Ball, 
and  Oabrlel  &  ConkUni^  all  of  Kansas  City, 
Mo.,  for  appellant. 

Joseph  O.  UtUck  and  Milton  J.  Oldham, 
both  ct  Kansas  Oity,  Mo.,  tot  respondent. 

TBIMBLB,  P.  J.  PlalntlTs  action  is  for 
damages  on  account  of  personal  Injuries  re- 
ceived while  a  passenger  cm  fme  of  defend- 
ant's cars  through  its  collision  with  another 
car  beaded  the  same  way  and  on  the  same 
track.  She  obtained  a  verdict  of  $$-,250,  of 
which  amount  she  voluntarily  remitted  $750, 
reducing  it  to  $7,500,  for  which  Judgment 
was  rendered,  and  defepdant  has  appealed. 

The  evidence  Id  irfaintifTs  behalf  tended 
to  show  that  on  the  moraine  <tf  tbe  2d  oC  Oc- 
tober, 1918,  plaintiff  was  a  passenger  on  one  ot 
defendant's  cars.  It  was  crowded,  and  she 
was  standing  in  the  front  vestibule  Immedi- 
ately behind  the  motorman,  who  was  fenced 
off  from  tbe  vestibule  by  a  Uttle  partiticm  the 
t<^  portion  of  which  was  glass.  Her  evi* 
dence  Is  that  tbe  car  was  going  north,  and 
plaintiff  ooald  see  ahead  of  tbe  ear.  When 
tbe  car  plaintiff  was  im  readied  a  pcdnt  abont 
halfway  between  Thirtieth  and  Twenty-Ninth 
streets  she  saw  another  car  on  tbe  same 
track  at  Twenty-Ninth  street  which  was 
standing  still  to  take  tm  or  let  off  passengers. 
It  was  a  foggy  morning,  the  fOg  being  Oddk 
in  low  places.  Sran  the  point  wliere  plain- 
tiff noticed  the  standing  car  fhB  one  she 
was  on  ran  rapidly  to  and  odlided  with  the 
standing  car.  Plaintiff  was  Uirown  against 
the  partition  in  front  of  her  and  then  to  the 
floor  nnconsdona,  and  was  vnable  to  say 
what  occurred  after  the  collision.  She  was 
picked  up  and  carried  in  an  unconsdous  state 
to  a  nearby  drug  store,  and  was  afterwards 
taken,  still  in  an  unconscious  condition,  to 
the  hospitaL  During  the  time  at  least  that 
she  was  being  taken  from  the  car  and  cared 
for  in  the  store  she  was  moaning  and  spit- 
ting blood.  She  was  unconscious  for  several 
days  In  the  hospital,  and  remained  there  for 
fourteen  weeks,  and  then  was  taken  home^ 
where  she  was  In  bed  and  abont  the  hoose  Xor 
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seren  we^s,  during  all  of  which  time  idie  wai 
under  the  care  of  a  pbysldan.  She  left  the 
hospital  on  January  7,  1910,  but  on  Decem- 
ber 11  of  that  year  she  retnmed  and  stayed 
for  a  period  of  six  we^s.  As  to  this  second 
trip  to  the  hospital,  however,  one  of  ber  wit* 
nessee  said  she  went  there  because  of  an  at- 
tack of  pneumonia,  but,  on  objection  of  de- 
fendant, this  was  strlckai  out  because  the 
witness  was  not  competent  or  qualified  to 
veak  on  that  subject  Another  of  her  wit- 
nesses said  she  went  back  to  the  hospital  the 
second  time  on  accoimt  of  a  "bad  cold."  Af  ter^ 
wards  her  doctw,  on  cross-examination,  said 
she  was  Btrlcken  with  bronchial  pneumonia  a 
day  or  two  before  her  second  admisslaD  to  the 
boapltaL 

[1]  Later  cm  jAalntlff  sou^t  to  prove  by 
the  doctor  that  tlie  pneumonia  could  be  su- 
perinduced by  her  condition  resultinK  from 
the  injury,  to  which  defendant  objected,  and 
thereupon  ptalntHTs  physician  testified  that, 
as  plaintiff  had  a  chest  injury,  she  would  be 
more  liable  to  infections.  Defendant's  ob- 
jections to  the  questions,  howem',  were  that 
they  called  for  th^  witness*  conclusion,  that 
t2te  evidence  was  Incompetent,  Irrelevant,  and 
immaterial,  and  did  not  tend  to  prove  or 
di^rove  any  Issue  In  the  case.  No  objec- 
tion vras  made  that  the  evidence  was  not 
within  the  pleadii^  nor  was  the  trial  court's 
attention  called  to  that  feature  or  ground 
at  objection.  It  Is  well  settled  that  an  cbjec- 
tkm  to  the  admlssibiUty  of  evidfince  must  be 
specific  and  contain  the  proper  ground  of  Its 
exdnsion,  else  the  trial  court  will  not  be  con- 
victed of  erTOT  for  oremlliig  it  Griveand  t. 
at  Lonla,  eta,  B.  Co.,  88  Ha  App.  468; 
OnXtSa  T.  Kansas  City,  178  Mow  01,  77  8.  W. 
04;  Oarthage,  etc,  Co.  v.  Central  Methodist 
Church,  156  Mo.  App.  671,  187  S.  W.  1028. 

The  evidence  in  plalntUTs  behalf  tends  to 
show  that  her  face,  nose,  and  lips  were  cut 
aod  mashed;  four  of  ber  teeth  were  loos- 
ened; there  was  a  hemorrhage  into  the  an- 
trum causing  an  abscess  on  her  cheek  and 
much  pain;  she  had  four  ribs  broken;  her 
wrist,  one  ankle,  and  her  spine  were  Injured, 
with  indications  that  the  latter  suffered  a 
concosalon  producing  a  derangement  of  tbe 
cdls  of  the  spinal  cord  and  a  resulting  neu- 
rosis; also  her  pdvlc  organs  were  Injured, 
ha:  womb  retroverted,  her  menstrual  flow 
first  interrupted  and  then  coming  on  and 
continuing  without  ceasing;  and  many  other 
cooditlODS,  intdudlng  insomnia,  nervousness, 
and  tbe  necessity  of  submitting  to  an  <q;>era- 
tlon  it  tbe  displacement  of  her  womb  la  to  be 
corrected.  Before  the  Injury  she  was  a  w^, 
strong  woman,  able  to  do  hard  work,  but 
cannot  do  such  work  since.  She  was  under 
the  care  of  the  doctor  throughout  the  time 
from  the  Injury  to  the  date  of  the  trial,  and 
was  still  suffering  therefnnn  when  she  went 
to  the  hospital  the  seond  time. 

Tbft  defendant's  evidence  admitted  tbe  col- 


lision, but  asserted  that  it  was  very  slight, 
causing  a  jar,  but  not  a  severe  one.  Its  evi- 
dence was  further  to  the  effect  that  It  knew 
of  no  one  being  carried  off  the  car  or  being 
injured;  that  no  report  of  any  injury  was 
made  to  the  company.  Concerning  the  C(d- 
llsion  the  conductor  testified: 

"Q.  I  will  get  yon  to  state,  Mr.  Crsndell, 
what,  if  anything,  nnoanal  occurred  at  Twenty- 
Ninth  and  Main  street  on  this  morning?  A. 
Well,  I  cooldn't  aar  there  was  anytliing  nn- 
usnal.  Onr  car  was  running  very  slow,  I 
shoold  Judge  above  five  miles  per  hour,  when 
the  front  end  of  our  ear  ran  into  the  rear  end 
of  another  car.  It  caused  a  jar  in  the  ear,  but 
not  a  severe  one,  but  I  know  there  were  ser* 
eral  people  who  said  they  were  shaken  up. 
I  took  the  names  of  about  three  or  four  and 
possibly  five  people,  bat  none  of  them  I  would 
say  was  ujored,  but  If  tber  were  it  was  vazy 
slightly." 

And  the  motorman  testified: 

"Q.  Jnst  state  in  your  own  words  how  your 
car  ran  into  the  other  car,  and  at  what  placef 
A.  I  was  running  north  on  Main  street  at  about 
Twenty-Nhith  street,  and  was  going  st  sbout 
the  rate  of  five  mlies  per  hour,  and  when  I 
saw  the  ear  fn  front  of  me,  I  immediately  ap* 
plied  my  brakes  and  stopped  car  at  about  the 
time  my  car  collided  with  the  other." 

Also  the  defendant  Introduced  the  evidence 
of  a  witness  by  the  name  of  Sherwood,  who 
testified  that  he  bad  known  the  plaintiff  for 
ten  years,  and  during  that  time  she  was  a 
woman  of  apparently  poor  health;  that 
about  four  years  before  tbe  trial  she  fell  on 
the  ice  and  Injured  ber  twck  and  head;  slnOB 
that  fiiU  sbe  has  been  getting  worse;  that 
he  assisted  her  to  her  borne,  where  she  re> 
malned  In  bed  for  atwut  four  weeks.  Be  did 
not  know  the  name  of  the  pbysiclau  who  at- 
tended her  and  never  inquired. 

The  plaintiff  denied  that  she  ever  bad  a 
fall  oa  the  ice,  and  a  number  of  vltnesses 
testified  to  ber  good  health  and  abllll7  to  do 
hard  work  prim  to  the  Injury  on  the  car  and 
of  her  long  disability  on  account  thereof  and 
her  subsequent  Inability  to  work.  There  was 
evidence  from  her  physician  that  her  oondi- 
tion  is  permanoit 

[2]  It  is  urged  that  plaintiff's  petttlon  plead- 
ed specific  negligence,  and  that  her  instruc- 
tltms  1  and  2  submitted  the  case  upon  general 
negligence.  Of  course,  if  this  be  true,  then 
tbe  Judgment  must  be  reversed,  and  the  cause 
remanded. 

The  allegation  of  negligence  ia  as  follows: 

"The  defendant,  its  agents,,  servants,  and 
employees  in  chaige  of  and  operating  tlie  car 
upon  which  the  plaintiff  was  riding  as  a  pss- 
senger,  when  it  reached  a  point  at  or  near  the 
intersection  of  Twenty-Ninth  and  Main  streets 
in  aaid  dty,  careless^  and  negligently  caused 
and  permitted  said  car  on  which  plaintiff  was 
a  passenger  to  atrike  and  collide  witii  another 
car  apon  the  same  track  operated  in  the  same 
direction  by  the  defendant  bound  north  to  the 
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downtovn  Aitrlet;  aaSA  ear  st  the  nld 
time  plaintiff  took  paisag*  tbereon  was  OTer- 
loaded  and  crowded,  wbereio  plaintiff  was  com- 
pelled and  required  to  atand  in  the  vestibule, 
the  front  part  of  the  car;  that  at  the  time 
of  the  colltBioD  and  contact  with  said  forward 
car  plaintiff  was  thrown  with  great  force  and 
Tiolence  against  the  iron  railing  encircling  the 
motorman,  the  framework,  and  to  the  floor  of 
said  car  and  reeelTed  aeriOQB,  lasting  and  per< 
manent  Injarlea,  as  hereinafter  alleged,  all  by 
reason  of  the  carelessness  and  negligence  of  the 
said  defendant,  its  servants,  agents,  and  em- 
plorees,  in  the-  managemeot,  operation,  and 
control  of  its  said  cars,  whose  duty  it  was  to 
carr;  said  plalntUf  aatdy  to  the  point  of  des- 
tination." 

Plaintiff's  Instnictlon  1  told  tbe  Jary  that, 
U  plaintiff  was  a  paaaenger  on  said  car,  de- 
fendant's obligation  wai^ 

"to  use  the  highest  degree  of  care  practicable 
among  prudent,  skillful,  and  experienced  men 
in  that  aame  kind  of  badness  to  carry  her  aafe- 
Jj,  and  a  fallars  ni  the  defendant  (if  you  be- 
lieve there  was  socb  a  failare)  to  use  such  high- 
est degree  of  care  would  constitute  negligence 
on  its  part;  and  defendant  would  be  responsible 
for  all  injuries  resulting  to  the  plaintiff,  if  any, 
from  such  negligence,  if  any.  And  if  you  be- 
lieve from  the  evidence  that  there  was  a  colli- 
sion between  two  street  cars  of  defendant  on 
one  of  wbidi  plaintiff  was  a  passenger  (if  you 
believe  ah«  was  a  passenger  thereon),  the 
presumption  Is  that  it  was  occasioned  by  th« 
negligence  of  the  defendant,  and  the  burden 
of  proot  Is  cast  upon  the  defendant  to  rebut 
this  prestimption  of  negligence  and  establish 
the  fact  that  there  was  no  negligence  on  its 
part,  and  that  the  injury.  If  any,  was  occasion- 
ed 1^  inevitable  accident,  or  by  some  cause 
whidi  such  higaeat  degree  of  care  conld  not 
have  avoided." 

Plaintiff's  second  Instruction  told  the  Jvry 
tba^  If  tbef  believed  plaintiff  was  a  pas- 
senger on  tbe  car  "at  the  time  of  the  collision 
appearing  In  evidence,  and  received  Injuries 
therein,  then  tbe  burden  of  proof  Is  shifted 
from  tbe  idalntlff  upob  tbe  defendant  to 
show,  to  the  satisfaction  of  the  Jury,  that  said 
collision  was  caused  through  do  fault  or  neg- 
ligence or  carelessness  of  dtfendant's  agents, 
and,  unless  it  is  so  shown,  the  Jury  should 
find  a  verdict  for  the  plaintiff." 

[3]  With  regard  to  the  alleged  error  hero 
considered,  it  will  be  observed  that  the  only 
negligence  charged  Is  that  the  "defendant,  Its 
agents,  servants,  and  employees  in  charge  of 
and  operating  the  car,  •  •  •  carelessly 
and  n^ltgently  caused  and  permitted  said 
car  *  *  *  to  strike  and  collide  with  an- 
other car  upon  the  same  track  operated  in 
the  same  direction,"  etc.  The  fact  that  the 
car  was  crowded  was  alleged,  but  only  in  ex- 
planation of  why  plaintiff  stood  where  she 
did  instead  of  being  seated;  it  is  nowhere 
alleged  that  the  crowded  condition  of  the 
car  was  n^llgence  or  that  such  caused  or 
had  anything  to  do  with  causing  her  injury. 
Indeed,  the  quotations  made  by  appellant's 


brief  lOunr  tihat  It  does  not  conedder  tbat  ttM 
crowded  condition  of  the  car  Is  any  part  oC 
the  negligence  alleged  or  relied  on  by  plain- 
tiff. Furthermore,  there  is  nothing  In  the 
case  anywhere,  eitber  in  the  pleadings  or  in 
tbe  evidence,  that  tbe  collision  came  alMHit 
through  the  acts  or  negl^^ence  of  the  impera- 
tives of  the  other  or  motlwless  car,  but  only 
through  the  negligence  of  tliose  *in  dtarge 
of  and  c^ratlng  tbe  car"  <m  which  jdalntiff 
was  riding.  Moreover,  tbe  plalntifTs  Instruc- 
tions 1  and  2,  of  which  cwnplaint  is  made, 
clearly  do  not  attempt  to  extend  the  question 
of  the  cause  of  plaintiff's  injuries  to  anything 
other  than  the  collision  and  to  tbe  negligence 
of  defendant,  its  agents  and  servants  In 
charge  of  the  car.  In  allowing  tbat  to  occur. 
There  was  nothing  anywliere  in  the  ease  teond- 
Ing  in  any  way  to  show  that  socb  negligence 
was  other  than  the  nei^lgence  of  tbe  opera- 
tives of  the  car  plaintiff  was  on.  Tbe  other 
car  was  standing  stlU,  beaded  the  aame  vray 
as  plaintiff's  car,  and  engaged  in  letting  oil 
or  taking  on  passengers.  The  defendant  ad- 
mitted the  collision,  bat  sought  to  excuse  it 
because  of  a  fog,  and  tbe  motorman  of  plain- 
tiff's car  said  he  was  running  slow,  not  over 
Ave  miles  an  hoar,  and  when  he  saw  tbe  car 
ahead  be  applied  tbe  brakes  and  8t<^>ped  Just 
as  bis  oar  strac^  the  other  one,  causlag  tmly 
a  slight  Jar.  He  does  not  say  how  far  he 
could  have  seen  tlie  car,  but  only  that  wbm 
he  saw  It  be  applied  bis  brakes,  ttaougb  tbe 
lmplieatl<m  fvom.  defendant's  other  evidence 
may  perhaps  be  ttuit  tbe  fog  was  so  dense 
tbat  one  could  see  only  five  teet  abaad,  and 
that  <m  this  accoimt  tbe  motonnan  saw  Oie 
car  as  soon  as  It  could  be  sera.  'So  lliat  tb» 
whole  controversy  as  to  netflgmos  was  solely 
as  to  whether  the  opoatlves  of  the  car  plain- 
tiff was  on  were  negligent  And  plalntUTs 
taastmctloDs,  refterlng  as  they  do  to  tbe  car 
on  vAlcb  plaintiff  was  a  passenger  and  to  tbe 
defendant's  duty  to  carry  ber  safely  tberaiai 
and  to  tbe  question  of  tbe  ne^gence  of  de- 
fendant's agents,  are  so  worded  as  that  the 
Jury  could  not  fail  to  understand  tbat  It  was 
tbe  negligence  of  the  operatives  of  irtalnUfTs 
car  in  causing  or  permitting  the  collision  that 
was  submitted.  B^>eclally  is  this  true  where 
defendant,  having  admitted  the  collision, 
sought  to  avert  the  presumption  ct  negligence 
arising  from  tbat  fact  by  attempting  to  show 
that  the  operatives  of  said  car  were  not  neg- 
ligent because  of  the  fog.  Hence  we  are  un- 
able to  perceive  any  real  difference  between 
the  petition  and  the  Instructions  as  to  the  neg- 
ligence charged.  Certainly  Uie  Jury  could  not 
fall  to  understand  that  the  Issue  of  negli- 
gence was  as  to  tbe  negligence  of  those  in 
charge  plaintiff's  car,  and  not  some  otlier 
agents  of  defendant  So  that  we  cannot  see 
bow  it  can  be  successfully  maintained  tbat  re- 
versible error  was  committed  in  that  tbe  peti- 
tion declared  on  specific  negligence  while  tbe 
Instmcticuui  permitted  a  recovery  tot  general 
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negligence.  So  far  as  concerns  the  manner 
In  wblch  or  how  the  ccdlision  occurred,  fhe 
charge  Is  certainly  gieneraL  It  Is  net  like 
the  one  In  the  case  of  Beave  t.  St.  Louis 
Transit  Co.,  212  Mo.  831,  loc.  clt  351,  111 
S.  W.  52,  53;  for  there  the  petition  specl- 
fled  wherein  the  coUlsion  was  brought  about, 
namely,  because  the  defendant  "negligently 
maintained  said  car  ana  the  machinery  and 
appliances  thereof,  and  the  brabea  and  run- 
ning gear  thereof."  It  Is  also  unlike  the 
case  of  Glbler  v.  Qulncy,  etc,  R.  Co.,  148 
Mo.  App.  475,  481,  128  S.  W.  791;  for  there 
the  petition  specified  what  caused  the  Jar, 
namely,  the  engineer's  handling  of  the  train, 
whereby  the  cars  became  uncoupled,  and 
the  evidence  tended  to  show  that  the  "rough 
handling"  of  the  train  the  engineer 
caused  the  carfl  to  uneonple,  thereby  set- 
ting the  antomaUc  air  brakes  on  the  cars 
equipped  therewith,  thus  stopping  them,  but 
allowing  the  care  not  so  equipped  to  continue 
on  In  their  course  and  strike  the  others  with 
tbrriflc  Impact,  causlnff  the  Injury.  If  the 
petition  in  the  case  at  bar  had  alleged  a  col- 
lision and  then  had  pointed  out  wherein  that 
collision  was  negligently  brought  about  or 
caused,  or  had  it  charged  a  negligent  failure 
to  hare  proper  appliances  and  pointed  out  the 
Inanffident  appliances,  or  "had  It  charged 
that  the  collision  was  due  to  some  neglig«it 
conditlAi  of  the  track,  naming  and  pointing 
out  such,  or  other  such  similar  specific  acts, 
then  there  would  have  been  [a  charge  ofl 
specific  negligence."  Price  v.  Metropolitan 
SL  Ry.  Co.,  220  Mo.  435,  454,  IIS  S.  W.  ©32, 
937  (132  Am.  St  Eep.  588). 

The  case  at  bar  is  not  like  that  of  Miller  v. 
United  Railways  Co..  155  Mo.  App.  62S,  134 
S.  W.  1045,  for  in  that  case  the  doctrine  of 
res  Ipsa  loquitur  did  not  apply.  For  there  the 
collision  was  between  a  runaway  team  and 
the  car,  and  the  charge  was  against  the  mo- 
torman,  and  the  evidence  was  that  he  saw  the 
team  ctHning  and  slowed  down  the  speed  of 
the  car  so  as  to  make  of  the  car  a  barrier 
across  the  street  to  stop  the  team.  In  other 
wordbs,  the  accident  was  such  as.  In  the  ordi- 
nary course  of  things,  would  not  have  hap- 
pened If  proper  care  had  been  used  as  in  the 
case  of  a  collision  of  one  car  with  another 
headed  the  same  way  and  on  the  same  track. 

Since  writing  the  above  we  have  come 
across  the  case  of  Kean  v.  Smlth-Rels  Piano 
Co.,  227  S.  W.  1091,  and  It  confirms  our  view 
aa  to  the  all^ation  In  the  case  at  bar  being 
mie  of  general,  and  not  specidc,  negligence. 
The  cases  bearing  on  the  subject  are  cited 
and  analyzed  in  the  Kcan  Case,  and  we  need 
mily  call  attention  thereto.  We  do  not  think 
that  the  charge  In  the  case  at  bar  has  been 
changed  from  general  to  specific  negligence 
merely  because  of  the  fact  that  tbe  petition 
Inserted  after  the  word  "defendant"  the 
words  *^ts  agents,  servants,  and  employees 
In  ttuacge  of  and  operating  the  car  npon 
238S.W^-60 


which  the  plaintiir  was  riding,"  etc.  Hie  de- 
fmdant  Is  a  corporation,  and  could  only  act 
through  its  agoits  and  servants,  and  hence 
the  petition  alleged  no  more  than  If  if  had 
said  "the  defradant  negligently  caused  and 
permitted  said  car  on  which  plaintiff  was  a 
passenger  to  strike  another  car  upon'  the 
same  track  operated  in  the  same  direction." 

We  do  not  agree  with  appellant  in  its  con- 
tention that  the  plaintiff's  evidence  showed 
any  specific  act  of  n^llgence  hut  only  show- 
ed a  violent  collision  through  a  want  of  care, 
which  defendant  attempted  to  excuse  on  the 
ground  that  tltere  was  a  fog.  So  that  therti 
was  no  element  of  "unfairness"  In  tlie  way 
the  case  was  submitted,  since  the  Jury  could 
not  fail  to  understand  and  know  that  tbe 
Issues  they  were  to  dedde  were  whether  tbe 
collision  could  have  been  urevented  by  tbe 
degree  of  care  required  and  whether  plain- 
tiff ms  Injured  thereby,  and.  If  so,  to  what 
extent 

It  Is  utsnA  that  reversible  error  was  com- 
mitted In  the  argument  of  plaintiff's  counsel 
to  the  Jury.  Once  plaintiff's  counsel  refer- 
red to  plaintiff  as  a  single  woman  and  asked, 
If  she  Is  unoble  to  work,  who  Is  going  to  care 
for  her.  as  she  had  no  husband.  Defendant 
objected,  and  the  court  sustained  the  objec- 
tltm,  and  ruled  that  the  remark  was  Improp- 
er. Hie  defmdant  a^ed  that  the  Jury  be* 
discharged.  Th6  court,  without  mltnc  on 
that  request,  continued  to  admndsh  connsti 
who  had  made  the  Impn^per  argument  to 
confine  himself  to  the  record  and  not  arg^ie 
somethlnic  else  Later  <m  counsel  for  plain* 
tiff  remarked  that  she  (platetlff)  waa  com* 
peiled  to  make  her  own  livtaig  or  she  would 
become  a  pnbllc  charge.  That  was  objected 
to.  and  the  objection  sustained;  the  court 
ruling  that  It  was  Improper.  Defendant  ask< 
ed  to  have  the  Jury  discharged.  The  court 
overruled  the  request,  but  again  admmish- 
ed  plalntlfTs  counsel. 

Later  on  counsel,  after  reviewing  the  evi- 
dence on  one  side,  proceeded  to  sum  up  the 
testimony  on  the  other  side,  and  remarked 
that,  outflde  of  one  witness  who  In  three 
words  said  It  was  a  foggy  morning,  there 
were  the  afQdavIts  "of  three  or  four  wit- 
nesses that  counsel  for  defense  read  to  you, 
which  we  agreed  to  admit,  and  It  Is  true — " 
Here  defendant  objected  to  counsel's  state- 
ment as  being  incompetent,  irrelevant,  and 
Immaterial  and  prejudicial,  and  moved  that 
the  Jury  be  discharged.  Counsel  Immediate- 
ly withdrew  the  statement  The  court  rath- 
er sharply  chlded  counsel  for  plaintiff,  tell- 
ing him,  among  other  things,  he  "ought  to 
know  that  It  is  not  proper  argument,"  ond 
at  the  conclusion  of  the  court's  remarks  to 
plaintiff's  counsel  said  it  would  overrule  the 
motion  to  discharge  the  Jury  at  this  time, 
but  counsel  "had  better  confine  your  ai^- 
ment — "  Here  defendant  In  terrupted  the 
court  by  saving  an  exception  to  Ua  ruling. 
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Aftexward  plalntUTs  cooiuwl  said,  "Tbese 
ctatements  of  tbe  teBtimcmy  of  defeodant  In 
thlB  case,  It  was  agreed  to  admit  it"  It 
does  not  appear  In  what  connection  the 
words  were  used  nor  what  Idea  was  being 
conveyed.  No  objection  of  any  kind  waa 
nude  to  tbese  words,  nor  was  the  attention 
of  tbe  trial  conrt  called  thereto  In  any  way. 

During  the  course  of  the  argument  of  an- 
other of  plalntlfE's  counsel,  in  answering  the 
defendant's  argument  that  plaintiff  had 
"camouflaged"  or  had  hidden  the  plalntifTs 
c<mdltlon  fr(Hn  them,  he  said  that  they  (the 
defeodant  company)  could  have  had  her  ez- 
amlned  by  physicians,  and  all  they  had  to 
do  was  to  ask  for  it,  tbey  could  have  taken 
her  deposition."  Tbe  defendant  objected  on 
the  ground  tbat  "that  is  entirely  wlttiin  the 
discretion  of  the  conrt"  PlaiutifTs  counsel 
replied,  "Oh.  no ;  It  Is  in  your  discretion  If 
you  want  it  tkme."  Defendant's  counsel 
said: 

**I  object  to  It  because  It  is  entirely  within 
the  discretloD  of  tbe  court  whether  the  plaintiff 
should  be  ezamiDed  or  not  I  move  tiiat  th» 
jury  be  discharged. 

"Tbe  Court;  Yes;  tbe  coort  iu>points  on 
application. 

"PlaintilTB  Counsel:  I  understand  that  if 
the  court  pleaee,  but  I  say  they  could  have  tak- 
en her  deposition.  Tbey  say  we  bad  bidden 
'thia  from  them.   We  have  bidden  nothing. 

"Defendant's  Counsel:  That  Is  objected  to, 
if  tbe  court  please;  tbat  U  entirely  in  the  dis- 
cretion of  the  court 

"Tbe  Court:  Ton  make  an  application  and 
the  court  appoints. 

"FWntiirs  Oounsel:  X  say  tiiey  could  have 
taken  her  deposition  wttliottt  any  app<^tment 

"The  Court:  Oh.  her  deposition." 

[4,  i]  We  tiilnk  tbat.  taUng  the  record  as 
a  wbfde,  It  ahowB  that  tbe  court  when  it 
said  in  reply  to  defendants  contention,  "Yea; 
the  court  appoints  on  aM>iIcation,"  was  agree- 
ing with  defendant's  contention  tbat  it  was 
in  tbe  discretiou  of  the  court,  and  that  when 
plaintiff's  counsel  said*  "I  understand  that. 
If  tbe  coort  please,  but  I  say  tbey  could  have 
taken  ber  deposition,**  this  waa  In  effect  a 
concosaion  that  sucb  was  tbe  rule.  And  that 
the  trial  court  so  understood  It  is  shown  by 
bis  x&naxi.  of,.  "Ob,  ber  deposition,"  when  be 
recognized  that  tbe  Insistence  was  not  over 
tbe  appointment  of  a  physician,  but  as  to 
the  deposition.  So  tbat  the  case  does  not 
present  itself  as  in  Bergfeld  t.  Dunham, 
201  S.  W.  C40,  or  as  in  Stubenhaver  t.  Kan- 
sas City  Bya.  Co..  213  S.  W.  144,  for  in  the 
first  of  those  cases  the  plaintiff's  counsel 
repeatedly  asserted  that  the  statutes  of  the 
state  gave  defendant  a  "perfect  right"  to 
have  plaintiff  examined;  and  In  the  second 
the  plaintiff  repeatedly  stated  that  the  de- 
fendant bad  tbe  right  to  have  a  doctor  ap- 
pointed by  the  court;  that  under  the  law  It 
had  the  right  to  have  a  doctor  appointed  by 
tbe  court  and  it  waa  tbo  law  tbat  defendant 


waa  80  entitled.  And  the  court  In  both  cases 
sanctioned  such  statements  by  not  ruling, 
tbou^  in  one  of  them  it  afterwards  attempt- 
ed to  correct  the  matter  by  an  oral  inatmc- 
tlon.  The  situation  In  tbe  case  at  bar  is 
somewhat  different,  for  here  the  plaintiffs 
oounsel,  in  saying  that  defendant  could  hare 
had  plaintiff  examined  for  tbe  asking,  could 
have  taken  her  deposition,  was  answering 
tbe  claim  of  d^endant  that  plaintiff  waa 
hiding  her  condition  from  defendant,  but 
was  not  talking  about  what  right  the  law 
gave  defendant  to  have  the  court  appoint 
E^sldana  to  examine  her.  It  Is  true  coun- 
sel for  plaintiff,  In  answer  to  opposing  coun- 
sel's suggestion  tbat  it  waa  "entirely  with- 
in the  discretion  of  tbe  court  whether  the 
plaintiff  should  be  examined  or  not"  did  say 
to  opposing  counsel.  "Ob,  no;  it  is  In  your 
discretion  If  you  want  it  done,"  but  this  was 
receded  from  when  he  said,  "I  understand 
that  If  the  court  please,  but  I  say  they  could 
have  taken  her  deposition."  The  defend- 
ant's counsel  had  Just  asserted  that  the  quea- 
tlon  of  whether  plaintiff  should  In  examined 
waa  entirely  within  the  discretion  of  tba 
court,  and  to  this  the  court  assented,  and  then 
plaintiff's  counsel  said,  "I  understand  that, 
if  tbe  court  please,  but  I  say  they  could  have 
taken  her  deposiUcm,"  and  then,  when  the 
court  understood  that  it  is  only  as  to  the 
deposition  plalntiiff's  couns^  was  still  assert- 
ing, the  court  said,  "Oh,  her  deposition." 
Taking  the  record  as  a  whole,  it  does  not 
bear  out  the  contention  that  the  court  in 
what  it  said  was  upholding  the  idea  that  de- 
fendant had  the  right  to  have  a  commission 
appointed;  and  to  hold  that  the  conrt  was 
doing  so  would  not  be  fair  to  It  nor  would 
it  be  In  keeping  with  the  court*s  remarks 
when  It  finally  understood  the  situation,  nor 
In  keeping  with  ita  later  action  on  the  mo- 
tion for  new  trial.  Under  all  the  circum- 
stances we  do  not  think  the  Jury  would  be 
led  to  understand  that  defendant  had  an  ab- 
solute right  to  have  a  commission  examine 
plalntier.  When  such  Is  tbe  case,  and  the 
trial  conrt  has,  by  its  action  on  the  motion 
for  new  trial,  indicated  Its  construction  of 
what  took  place,  we  should  not  disagree 
therewith  unless  tbe  record  is  absolutely 
and  clearly  the"  other  way. 

[•1  As  to  the  other  Improper  remarks  here- 
inbefore set  out  the  court  sustained  the  ob- 
JecHons  whenever  they  were  made.  It  will 
be  observed  that  counsel  for  defendant  did 
not  request  the  court  to  reprimand  counsel 
or  to  do  anything,  but  only  to  "discbarge  the 
jury."  In  Ostertag  v.  Union  PfUiiflc  R.  Co., 
261  Mo.  457,  479.  169  S.  W.  1,  fl,  the  situa- 
tion was  pretty  mutA  the  same  as  her^  but 
the  SuprCTie  Court  said; 

"There  is  nowhere,  so  far  as  we  know,  any 
atdiiority  for  discharging  tbe  jury  for  such 
cause,  though  we  do  not  now  dedde  that  in  no 
case  would  such  action  be  proper.** 
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In  lUTcElnney  v.  Martin,  etc.,  Laundry  Co., 
198  Mo.  App.  386,  398,  200  S.  W.  114,  118, 
(dtlng  and  qnotlng  from  Mllllken  t.  Lsrrabee. 
192  S.  W.  103,  106,  the  proper  procedure  to 
pointed  ont,  and  the  court  there  says: 

"UnlesB  the  record  shows  this  to  have  been 
dmie,  oar  eoorts,  except  in  Mfreme  auea,  will 
not  grant  a  new  trial  on  this  sronnd.'**  (Italics 
oura.) 

The  objections  were  sostalned  by  the  court 
In  the  case  at  bar,  and  we  dp  not  think  the 
case  Is  so  extreme  as  to  call  for  a  reversal 
en  the  ground  aamted,  tbouj^i  we  do  not 
wish  to  be  understood  as  even  Impliedly 
sanctioning  the  uee  of  such  methods  In  argu- 
ment 

{?]  It  Is  urged  that  the  Terdlct  is  exces- 
alT&  We  cannot  say  so  from  the  record  In 
the  case. 

The  Judjouent  Is  afOrmed. 

All  concur. 


KANSAS    CITY    COMMERCIAL  PHOTO 
VIEW  CO.  V.  KANSAS  CITY  BRIDGE 
CO.    (No.  14066.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
May  23,  1921.  Rehearing  Denied  Jane  13. 
1921.  Certiorari  to  Supreme  Court  Denied.) 

1.  Aooeast  stated  ^nl— EimUale  eninieiv 
ated. 

To  support  an  action  on  an  account  stated, 
plaintiff  must  show  that  there  Is  a  demand  on 
one  side  that  is  acceded  to  on  tbe  other,  and 
there  mast  be  a  fixed  and  certain  sam  admitted 
to  be  due.  but  the  admission  need  not  be  ex- 
press, and  silence  may  constitate  aegulescenee, 

2.  Aeooent  stated  «=>20(  I )— Where  facts 
diapated   whetber   transaotlon   Is  amouat 
stated  is  queetton  of  law. 

Where  the  facts  are  undisputed,  whether 
the  transaction  amounts  to  an  account  stated 
is  a  question  of  law  and  not  of  fact. 

3.  Aoeenet  ttateri  ^6(1)— Rile  of  Inplled 
■dmlssloo  by  aoqalosoeBoe  available  onhr  to 
eredltor. 

The  rule  of  Implied  admission  by  acquies- 
cence to  constitute  an  account  stated  Is  ap- 
plicable only  where  the  party  insisting  that  the 
demand  is  established  by  acquiescence  was 
tbe  one  who  presented  or  rendered  tbe  account; 
the  debtor  cannot  make  that  cUim. 

On  Motion  for  Rehearing. 

4.  Appeal  aid  error  «=9832(4)-^ppella«t  Mt 
ee titled  to  reopea  ease  to  present  new  the- 
ory. 

An  appellant  cannot  hare  the  case  reopen- 
ed after  au  adverse  dedstott,  so .  that  he  may 
present  a  different  theoryi  in  view  of  court  rule 
20  (160  S.  W.  Tii). 

Apt>eal  tram  Clrcait  Cour^  Satisaoa  Coun- 
ty; O.  A.  Lucas,  Judge. 


OO.  T.  KANSAS  CITT  BRIDGE  CO.  947 
B.W.> 

Action  by  the  Kansas  Cnty  Commercial 
Photo  View  Company  against  the  Kansas 
City  Bridge  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Clarence  I.  Spellman  and  John  G.  Park, 
both  of  Kansas  City,  for  appellant 

Jacob  G.  Wine,  of  Kansas  City*  for  re- 
spondent 

BLAND,  J,  This  Is  an  action  upon  an  open 
or  running  account  had  between  plaintUTs 
assignor  and  defendant  The  first  item  of 
the  account  Is  of  date  January  22,  1909,  and 
the  last,  March  9,  1910.  Plaintiff  recovered 
a  verdict  and  Judgment  in  the  sum  of  ¥V 
731.80,  and  defendant  has  appealed.  This 
is  the  second  appeal  In  the  case.  See  Kansas 
City  Photo  Co.  r.  Kansas  City  Bridge  Co., 
190  S.  W.  1051. 

There  was  but  one  witness,  G.  E.  Bowen, 
who  was  plaintiff's  assignor.  Defendant  in- 
troduced no  evldfflice.  At  the  close  of  plain- 
tiff's case  defendant  requested  the  court  to 
Instruct  tbe  Jury  that  all  Items  of  the  ac- 
count sued  upon,  except  those  of  the  year 
1910,  amounting  to  $14,  were  withdrawn  from 
the  consideration  of  the  Jury.  The  court  re- 
fused this  Instruction. 

Tbe  facts  show  that  In  January,  1909, 
Bowen  was  called  to  defendant's  office,  and 
employed  to  photograph  a  number  of  bridges, 
to  make  enlargemaits  of  tiie  photographs, 
and  to  frame  them;  that  In  January,  Ifardi, 
April,  and  May,  1909,  Bowen  and  Ids  aeslst- 
anta  made  a  large  number  of  negatlvee  of 
bridges  constructed  by  def^dant,  took  prints 
f ]-om  the  neeatlves,  and  enlai^  and  framed 
them;  that  the  reasonable  valoe  of  said  work 
was  91.088.40;  that  after  May  10.  1909,  be 
did  no  more  work  imtU  March  8, 1910,  whea 
he  enla^red  and  firamed  two  pbotogr^jdis, 
wbidb  amounted  to  914.  •  Tbe  total  amount 
of  the  acoount  sued  upon  was  ^,108.40. 

Defendant  ideaded  the  five-year  statute  ct 
llmttationB. against  all  Ihe  Items  except  for 
the  work  done  In  1910,  claiming  that  the 
items  down  to  and  Indndlng  May  10,  1809, 
had  become  a  stated  aocount,  and  was  barred 
by  the  flye'year  statute  of  UmStatloni^  Suit 
was  brought  <m  March  1,  IMS.  However.  If 
the  1910  items  are  to  be  Included  within  the 
account,  then  under  the  doctrine  that  If  the 
last  {Fern  of  a  running  account  is  not  barred 
by  the  statute  of  llmltatl<»is  the  whole  Is 
saved  from  tbe  operatloo  of  tbe  Matut^  the 
dOCaise  of  tbe  statute  of  limltetiona  fails. 
Bnt,  of  oonrse^  U  the  1800  items  conatltuted  a 
stated  account,  the  1910  items  were  not  a 
part  ot  the  account,  and  tbe  1S09  items  were 
barred  the  statute.  Defendant  contends, 
and  the  evidence  showa,  that  on  or  about 
May  25, 1909,  Bowen  rendered  a  statement  of 
tbe  account  to  defoidant ;  that  so  obJecti(Hi 
was  made  to  the  woiit  at  any  tlm^  and  none 
was  made  to  the  account  until  after  suit  was 
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tmnii^t,  when  an  ofllcer  of  flie  defendant  ob- 
jected that  the  biU  was  generally  too  mudi. 
Under  the  doctrine  that  where  the  inrty  ze- 
caving  the  account  keeps  It  and  makes  no 
objection  within  a  reasonable  time  his  alienee 
Is  taken  to  be  consent  and  acquiesceooe  In  the 
account,  and  he  will  be  bound  by  it  as  If  It 
were  a -stated  account,  defendant  contends 
that  the  account  as  a  matter  of  law  became  a 
stated  account  not  later  than  six  months  after 
May  25.  1909,  or  November  25,  1009,  and  as 
the  suit  was  not  instituted  until  March  1, 
1915,  more  than  fire  years  after  the  last- 
mentioned  date,  it  was  barred  by  the  statute- 
In  relation  to  the  contention  that  a  state- 
ment was  rendered  on  May  26,  1909,  contain- 
ing sufficient  facts  to  form  the  basis  of  an 
accounl:  stated,  the  evidence  shows  that 
Bowen  sent  bills  ^nd  statements  at  Tarlons 
times  to  defendant  and  in  various  forma, 
some  showing  merely  the  amount  due,  others 
the  Items  of  work  done  to  the  date  the  state- 
ment was  sent  and  charges  for  each  Item, 
and  still  others  covering  merely  the  wort 
done  upon  a  particular  order  and  the  charges 
therefor.   Bowen  testified: 

"That  wheuever  I  did  any  work  I  charged  it 
upon  my  books,  k  continooua  bilL  Several 
times  I  rendered  a  memorandum  up  to  date; 
then  I  would,  once  or  twice,  when  I  would  take 
pictures  or  frame,  I  would  leave  them  a  mem- 
orandum of  that  account.  The  Items  as  they 
were  taken  were  added  to  the  orl^nal  account, 
and  then  I  rendered  them  after  *  *  *  it 
seemed  like  ril  the  work  they  were  goln^  to 
give  me;  then  I  rendered  them  a  bill  for  all 
the7  had.  That  was  in  April,  1910.  and  was  for 
all  the  work  ttiat  I  had  done.  The  account  was 
kept  open  because  they  promised  me  more 
work." 

About  May  26,  1900,  Bowen  sent  some 
kind  of  a  statement  to  defendant.  This  state- 
ment does  not  nvipeax  In  tbe  evidence.  He 
testified  that  this  was  an  Itemised  bill  at  the 
part  completed ;  that  about  this  time  the  de> 
fendant  tiM  him  that  It  had  more  work  to 
be  Aoae.  As  b^ore  stated,  it  gave  him  no 
more  work  until  March,  1910.  It  was  not 
untn  about  the  lat  of  Dec«nber,  1900,  that 
he  sent  his  account  to  the  defendant,  and  aih 
pended  at  tb»  fbot  these  wrads: 

"Gentlemen,  this  is  the  third  reminder.  Will 
you  kindly  remit  all  or  part  as  soon  as  possible 
and  oblige.   Toura  truly,  0.  K,  Bowen." 

Plaintiff  omtends  that  the  evidence  Mis 
to  show  that  the  atatemeot  rradered  on  or 
about  May  26,  1909,  was  snfficdently  definite 
as  to  form  a  basis  for  an  account  stated,  and 
we  are  very  doubtful  if  It  was,  but  It  is  not 
necessary  for  us  to  so  hold,  as,  a5suming  that 
It  was,  we  think  It  never  became  an  account 
stated  in  view  of  the  facts  In  this  case. 

[1-1]  It  Is  well  settled  that  to  support  an 
action  on  an  account  stated  plaintiff  must 
show  that  there  is  a  demand  on  one  side  that 
la  acceded  to  on  tbe  other,  and  there  must  be 


a  fixed  and  oertalA  sum  admitted  to  be  due. 
niere  need  not  be  an  apress  admlssknt,  for 
if  the  party  rec^vlng  the  account  keeps  the 
same  and  makes  no  objection  within  a  rea- 
sonable time,  his  sllenoe  will  be  coostmed 
Into  acquiescence  In  Its  Justness,  and  he  will 
be  bound  by  It  as  It  It  were  a  stated  account. 
Where  the  fiKts  are  nndlspnted,  as  In  tiila 
case,  whethffl  the  transaction  amounts  to  an 
account  stated  Is  a  anestUm  of  law  and  not 
of  fact  Powdl  T.  Pac.  B.  R.  Co.,  66  Mo.  flB8; 
Orocery  Oa  t.  HoCd  Co^  183  UOb  App.  428, 
436,  166  8.  W.  1126.  But  the  rule  of  Implied 
admission  acquleeoraice  Is  applicable  only 
where  the  party  InelBting  that  tbe  demand  is 
established  by  acquiescence  was  the  one  who 
presented  or  rendered  tbe  acconnt  As  was 
stated  In  White  OampbeU.  26  Mich.  46S. 
469: 

'fTbe  inference  of  the  assent  from  mere  pas - 
sivenesi  has  always  been  made  against  the 
passive  party,  and  never  la  favor  of  that  party 
aa  against  the  other." 

The  same  rule  is  laid  down  In  Payne  v. 
Walker,  26  Mich.  60;  26  Oyc.  1184;  1  Amer. 
&  Eng.  Bncl.  of  Iaw,  462  <2d  Bd.).  We,  there- 
fore, hold  that  defendant  Is  In  no  position  to 
make  the  defense  that  the  statement  ren- 
dered on  or  about  May  25,  1009,  together 
wldi  tbe  circumstances  that  d^endant  claims 
show  acquiescence  In  Its  correctness  by  the 
defendant,  ctmatltutes  the  items  prior  to  that 
date  a  stated  account  There  is  some  evi- 
dence that  defendant  from  time  to  time  prom- 
ised to  pay  for  the  work,  but  when  any  of 
these  times  were  is  not  shown. 

Complaint  Is  made  of  the  court's  Instruc- 
tion No.  2,  wlilch  covers  the  entire  case  and 
purports  to  direct  a  verdict.  Tbe  undisputed 
evidence  shows  plaintiff's  assignor  did  the 
work  charged  for  at  defendant's  request; 
that  the  work  done  was  the  kind  ordered ; 
that  the  prices  charged  were  reasonable ;  and 
that  statements  were  repeatedly  sent  to  de- 
fendant and  payment  requested.  There  was 
therefore  nothing  to  submit  to  the  jury  ex- 
cept the  amount  of  plaintiff's  recovery,  which 
was  properly  submitted.  It  Is  therefore  un- 
necessary for  us  to  discuss  the  ^point  made 
against  the  court's  lnstructl<»  Ma  3. 

The  Judgment  Is  affirmed. 

All  concur. 

On  Motion  for  a  Behearing. 

It  Is  claimed  that  the  foregoing  opinion  Is 
In  conflict  with  the  opinion  in  tbe  case  whKi 
tt  was  formerly  here.  K.  C.  Photo  Co.  ▼. 
E.  C.  Bridge  Co..  195  S.  W.  1061.  We  fkU 
to  so  find.  It  appears  from  the  opinion  In* 
the  former  appeal  that  the  question  of  ttie 
account  being  stated,  and  the  statute  of  limi- 
tations affecting  It  as  such,  was  not  an  issue, 
for  the  court  said  at  ioc.  dt  1052,  "But  de- 
fendant did  not  try  the  case  on  that  theory" 
(tliat  la,  tliat  the  account  became  stated  by  Its 
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retentlrai  by  defendant).  However,  It  ap- 
pears that  there  was  an  Issue  as  to  whether 
the  $14  Item  that  was  necessary  to  save  the 
whole  account  from  the  statute  was  a  part 
of  the  running  account,  that  Is,  whether  or 
not  the  first  Items  were  settled  and  agreed 
upon  before  the  transaction  glring  rise  to 
the  last  Item,  and  plalntUTs  instructkma  were 
declared  erroneous  in  regard  to  that  point. 
A  reading  of  the  fonner  opinion  fails  to  dis- 
close that  the  court  had  before  it  the  question 
as  to  whether  retention  of  an  account  by  the 
d^tor  could  be  nsed  by  him  to  defeat  the 
debt  by  using  the  statute  of  Umltatlona  in 
connection  with  the  fact  of  retention.  The 
conrt  in  the  cmclnding  paragraph  In  the  for- 
mer opinion  was  carcAil  not  to  deda^  ttiat 
the  first  items  of  tbe  accofont  became  an  ac- 
ootmt  stated. 

It  is  also  ioEdsted  that  the  evidence  was 
not  undlqtuted,  that  defendant  filed  a  general 
denial,  and  that,  althoagh  there  was  no  testi- 
mony ucept  on  behalf  of  plaintiff,  the  facts 
were  for  the  Jury  to  decide.  This  is  a  new 
OHitentim  in  the  case.  The  only  witness  in 
the  ease  was  Bowen,  and  appeUant  submit- 
ted this  appecU  originally  on  the  theory  that 
what  Bowen  said  was  true,  and  that  under 
his  testimony  defendant  was  oitltled  to  Jodf- 
ment  as  a  matter  of  law.  In  Ita  brief 
liendant  stt.ted: 

•an  the  hiatant  ease  it  is  nndispnted  that 
plaintiff  Tirited  the  sites  of  the  bridges,  pboto- 
grapbed  them,  made  tlw  negathm,  photographs, 
-eolBrgements,  and  fumisbed  the  frames  and  de- 
Urered  them  on  tbe  dates  mestioiied,  all  as 
charged  in  tbe  account  sued  on  for  the  year 
1909,"  and  "on  agreed  facts,  the  question  of 
whether  or  not  there  was  an  accoont  stated  Is 
a  question  of  law." 

"In  the  absence  of  dispute  as  to  rendition  of 
acconnt  and  time  of  objection,  the  reasonable- 
ness of  tbe  time  in  which  the  objection  shonld 
be  made  is  a  qaestion  of  law  for  the  court,  and 
not  a  question  of  fact  for  the  jury." 

[4]  Defendant  Is  not  in  a  position  to  have 
the  case  reopened  so  that  he  may  submit  an- 
other theory.  Bule  20.  169  S.  W.  vii. 

With  the  concurrence  of  tbe  other  Judges 
the  motion  for  a  rehearing  la  orerruled;  and 
it  IB  80  ordered. 


CHAMBERS  V.  MINES,  Olreotof  Geaeral  ef 
Railroads.   (No.  13900.) 

(Kansas  City  Court  of  Appeals.  Missonri. 
Mfiy  2,  1921.  Rehearing  Denied  June  13> 
1921.  Certiorari  to  Supreme  Goart  denied 
July  22,  1921.) 

I.  Pleading  ^»247— Anendmant  duriag  trial 
claiming  wages  lost  te  time  of  trial  properly 

allowed. 

In  an  action  by  servant  for  personal  in- 
juries, the  court  did  not  err  in  permitting  plain- 
tiff during  the  progreas  of  tiie  trial  to  amend 


his  petition  as  to  Ois  amount  of  wages  lost  lij 
him  up  to  the  time  of  tiie  trial,  in  view  vi  Bev. 
St.  1919,  1 1274. 

2.  Master  and  servaat  «=s>264(4)  —  Evidenee 
held  admissible  under  allegations  as  to  pas- 
sageway In  rousdhouse. 

In  action  by  servant  for  personal  injuries 
under  a  petition  complaining  that  defendant 
railroad  failed  to  properly  Hgbt  a  passageway 
in  its  roundhouse,  and  did  not  maintain  a  pas- 
sageway of  snfficient  width,  thereby  causing 
plaintiff  to  fall  into  a  pit,  tbe  court  did  not  err 
in  admitting  testimony  as  to  presence  of  steam 
in  tbe  roundhouse,  obstructions  in  plaintiff's 
path  tending  to  narrow  it,  fault?  construction  of 
tbe  roundhouse;  the  gist  of  plaintiff's  cause  of 
action  being  that  be  was  not  furnished  a  rea- 
sonably safe  place  in  which  to  work,  especially 
where  defendant  charged  plaintiff  with  contribn- 
tory  negligence  In  walking  upon  the  passage- 
way. 

3.  Evidence  «=s>9»  —  What  evldenee  la  *'rsle* 
vant." 

A  fact  Is  "relevant^  which  tends  to  render 
probable  tbe  contention  of  tbe  party  producing 
It,  and,  while  as  a  matter  of  evidence  a  fact 
does  not  become  relevant  merely  because  its 
existence  is  consistent  witii  a  party's  claim, 
tbe  conrt  may  receive  aid  from  evidence  which 
in  itself  ia  not  relevant  to  any  issue  In  the 
case,  bat  is  corroborative  oi  other  tMtlmony 
on  a  tfmrated  point. 

[Ed.  Note^For  other  definitions,  see  Words 
and  Phrases,  Eirst  and  Second  Series,  Rele- 
vant] 

4.  Master  aad  servaat  «302S6(8)— NeoUgenee 
la  llghtiag  passageway  la  roaadlioase  held  far 

tbe  Jnry. 

In  action  by  servant  who  fdl  into  a  pit  in 
master's  roundhouse  while  walking  along  a  pas- 
sageway, whether  the  roundhouse  at  tbe  place 
in  question  was  properly  lighted  luid  for  the 
Jury. 

0.  Master  aad  aervaat  «»288(16)— Coalrlbi- 
tory  nagllfieBce  In  ohooslng  route  to  leave 
naadhease  held  for  Jiry. 

Whether  plaintiff,  who  fell  into  a  pit  in  a 
roundhouse,  was  guilty  of  contributory  neglir- 
gence  in  choosing  a  dangerous  route  in  leaving 
the  roundhouse  for  the  defendant's  office,  held 

for  the  jury. 

6.  Master  aad  servaat  «=»226(l)— RIak  af  an- 
yloyer'a  aeglloeaoe  not  assumed. 

There  could  be  no  assumption  of  risk  by  a 
servant  if  piaster  was  negligent,  and  such  negli- 
gence was  the  pmimate  cause  of  the  injury. 

7.  Appeal  and  error  (&=3 1 033  (5)— Though  ose 
ground  of  negligence  alleged  In  oeajunotlve  Is 
aot  supported  by  evidence,  there  Is  ne  error 

In  submitting  It. 
When  grounds  of  negl^ence  in  perstnud  in- 
jury case  brought  by  servant  are  stated  in  the 
conjunctive,  and  tbe  jury  is  required  to  find 
negligence  in  tbe  several  respects,  it  is  not 
error  merely  because  one  ground  submitted  is 
without  evidence  to  support  it,  if  another 
ground  is  alone  sufficient  to  warrant  a  verdict 
in  favor  of  the  plaintiff. 
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8.  DamaBes«s»r30(3)— $10,000  ndaMd  to  $S,- 
000  for  lijHry  to  ■•rvoa*  syotea. 

A  Tcrdict  of  $10,000  for  injnrlea  to  serreg, 
rendering  railroad  employ^  unable  to  do  nanaal 
labor,  reduced  by  the  trial  court  to  $7jB0O,  waa 
farther  reduced  to  $5,000  on  appeal. 

Appeal  from  Circuit  Cour^  Jackson  Coun- 
ty; Danid  R  Bird,  Jodee. 

Action  by  David  Cbambov  against  Walk- 
er D.  nines,  Director  General  of  Railroads, 
In  charge  of  the  Chicago  Great  Western  Rail- 
road Company.  John  Barton  Payne,  as  Di- 
rector General  of  Railroads,  was  substituted 
as  defendant  Judgment  for  plaintiff,  and 
the  defendant  a]H>eftl&  Affirmed  on  oondttion 
of  remittitur. 

Warner,  Dean,  UcLeod  &  Langwortby,  of 
Eiansas  City,  for  appellant. 

Atwood,  Wlckersham,  HiU  ft  Pt^tbsm,  of 
Kanaos  Olty,  for  rcqmndeat, 

ARNOLD,  J.  Thlfl  1b  a  personal  injury 
suit  prosecuted  by  a  serrant  against  his 
master  on  the  ground  that  tbe  injury  was 
caused  by  negligence  of  tbe  master.  Suit 
was  brought  against  Walker  D.  Hines,  Di- 
rector General  of  Ballroads,  and  Chicago 
Great  Western  Railroad  Company,  but  tbe 
action  later  was  dlamiesed  as  to  the  railroad 
company,  and  afterwards  John  Bartcm  Payne, 
as  Director  General  of  Railroads  and  Agent 
of  the  President  under  the  1920  Transporta- 
tion Act  (Act  Cong.  iWi.  28,  1020,  c  01,  41 
Stat  456),  was  substltated  for  said  Hlnea. 
Director  GeneraL 

Plalntitr,  colored  and  BO  years  of  age,  was 
employed  as  a  fire  builder  in  defMdanfs 
roundhouse  in  Kansas  City,  Ho.,  and  on 
January  3,  1910,  at  about  6:10  o'clock  p.  ul. 
he  ten  into  a  pit  in  tbe  roundhouse  while  <ai 
his  way  from  tbe  dressing  room  to  tbe  cfflce 
to  tibedE  out,  and  sustained  injuries-  thereby 
wbich  be  alleges  completely  and  poTnanent- 
ly  destroyed  his  earning  cajMclty, 

The  petition  charges  that  defendant  neg- 
ligently mantalned  a  passageway  for  use  of 
employes  alongside  an  unguarded  engine  pit ; 
that  said  passageway  was  of  Insufflcient 
width,  and  insufBciaitly  lighted,  so  that  It 
was  dangerous  and  not  a  reasonably  safe 
place  tn  which  to  work.  Tha  answer  was  a 
general  denial,  and  also  diarged  plaintiff 
with  contributory  negligence  in  tbe  use  of 
tbe  pusageway  and  pleaded  asmmptlon  at 
risk. 

The  roundhouse  In  which  tbe  accident  oc- 
curred was  fanshaped  in  its  gmeral  contour 
and  large  mough  to  accommodate  eight  tradu 
inside  tbe  roundhouse,  said  tracks  being 
numbered  frmn  1  to  8,  indnsiv^  counting 
from  tbe  east  side  thereof.  The  turntable 
was  on  the  north  and  outside  tbe  roundhouse. 
The  width  of  the  roundhouse  structure  from 
north  to  south  waa  about  80  feet  Tbe  en- 


gines entered  from  the  turntable  at  tbe  nortb 
tbrou^  ItiTge,  double  swinging  doors  at 
each  track.  Beneath  each  track  in  the  round- 
house,  beginning  about  8  feet  from  the  nortb 
doors,  was  an  excaratlon  or  pit  about  68 
feet  long  and  4  feet  deep.  On  tbe  west  side 
of  the  roundhouse  and  adjacent  thereto  were 
two  washrooms  and  lot^r  rooms,  the  nortb 
one  for  white  men  and  the  south  for  colored 
men  employed  at  tbe  roundhouse,  ^e  col- 
ored men  w^e  not  allowed  to  .use  or  be  In 
the  washroom  reserved  for  white  men,  nor 
to  pass  through  It,  nor  to  be  or  remain  there- 
in. The  office  where  the  men  were  requlrecl 
to  check  In  and  out  was  northeast  of,  and 
detached  from,  the  roundhouse.  * 

Deffflidant  nmlntalned  a  passageway  be- 
tween track  8  and  the  -west  wall  of  the  ronnd- 
bonse,  whlcb  passageway  had  a  board  floor 
for  the  use  of  emi^oyte  in  passing  back  and 
forth.  This  passageway,  due  to  the  fanllte 
shape  of  tbe  structure,  was  about  7  feet  In 
width  at  the  sonth  end,  tapering  to  4  feet  at 
the  north  end,  where  it  connected  wltb  a 
small  door  cut  out  of  tbe  westerly  side  of 
the  west  one  of  the  two  large  doors  at  tbe 
north  end  of  track  8,  which  said  small  door 
was  provided  for  the  nse  of  emplo^fis  In  pass- 
ing in  and  out  of  tbe  roundhouse. 

The  testimony  tends  to  diow  that  at  the 
time  of  the  accident  there  was  piled  along  tbe 
west  ^de  of  tbe  passageway  above  described 
and  near  the  nortb  or  narrower  end  thereof 
some  timbers  that  bad  been  used  In  the  pro- 
cess of  repairing  an  engine  on  track  8,  thus 
reducing  the  width  of  the  passageway  at  that 
point  to  about  2H  feet  Plaintiff  states  tbe 
passageway  was  dark,  obscure,  dimly  and 
Insufflcloitly  lighted.  Furtbra  the  testimony 
tends  to  show  that  tbe  tmly  artificial  lights 
in  tbe  roundhouse  were  a  series,  of  oil  lamps 
attached  to  the  south  wall,  one  at  tbe  end  of 
each  track,  about  6  feet  above  the  Hoar,  and 
that  there  were  no  lights  in  the  nortb  side  of 
tbe  building;  thttt  plaintiff  quit  work  and 
went  to  tbe  dressing  room  shortly  befure  ttie 
accident  to  lode  up  bis  tools  preparatory  to 
checking  out;  that  while  he  was  In  tbe 
dressing  room  an  ooglne  was  run  In  on  trade 
8,  tbe  south  md  of  It  being  within  2  or  8 
feet  of  the  south  end  of  tbe  pit,  thos  leaving 
that  part  of  the  pit  north  of  the  engine  un- 
lighted  and  open  for  a  space  of  16  to  18  feet. 
Tbe  engine  obstructed  the  llgbt  tbmt  was  on 
tbe  wall  at  tbe  south  end  of  the  pit.  TbB 
testimony  further  shows  that  while  the  plain- 
tiff was  in  tbe  dressing  roan  an  engine  In  the 
roundhouse  was  "blown  down"— that  Is,  the 
steam  was  blown  off—and  that  the  steam 
therefrom  filled  the  room  and  further  obscur- 
ed tbe  lights. 

At  about  6:10  p.  m.  plalntlfT  emerged  from 
the  dressing  room  Into  tbe  passageway  and 
proceeded  toward  the  small  door  at  the  north 
end  thereof,  as  was  bis  custom,  and  when 
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near  the  nortt  end,  owing  to  tbe  InsaffideDt 
Ught  and  narrowed  passagewar.  be  fdl  Into 
the  jAt  and  was  Injared. 

The  case  was  tried  before  a  jury  and  re- 
sulted tn  a  verdict  for  plaintiff  In  the  sum  of 
$10,000.  Motions  for  a  new  trial  and  In  ar- 
rest were  oTcrruled,  a  remittitur  of  92,S00 
was  made  by  plaintiff,  and  Judgment  for 
$7,S00  entered  for  plaintiff.  Defendant  ap- 
pealed. 

11]  Defendant  complains  tbat  the  uourt 
erred  in  permitting  plaintiff  to  amend  his 
petition  during  the  progress  of  the  trial,  tbe 
amendment  related  solely  to  the  amount  of 
wai^  lost  by  plaintiff  up  to  tbe  time  of  tbe 
trial.  There  was  no  amendment  as  to  any 
of  tbe  allegations  at  negligence  ot  tbe  de- 
fendant and  the  Isstiei  were  not  changed. 

"The  snowing  of  socfa  amendments  to  plead- 
ings as  do  not  change  tbe  character  of  the  cause 
of  action  or  defense  Is  largely  In  tht  discretion 
of  ths  court  and  should  permitted  when  the 
ends  of  justice  so  reqoirs."  McOlaoahan  t. 
Boggesa.  154  Uo,  App.  «00,  U6  S.  W.  287. 

Section  1274,  Iter.  Sttt  1019  (section  1848, 
R.  8.  1909),  ^WTldes: 

"Tbe  court  may,  at  any  time  before  final  jndg- 
ment,  in  furtherance  of  justice,  and  on  such  terms 
as  may  be  proper,  amend  any  record,  plead- 
ing, process,  entry,  retom  or  other  proceedings, 
by  adding  or  striking  out  tbe  name  of  any  par- 
ty, *  *  *  or  by  Inserting  other  allegations 
msterlal  to  the  ease,  or  when  tbe  amendment 
does  not  change  substantially  the  daim  or  de- 
fense, by  conforming  the  pleating  or  proeeetiag 
to  tbe  facts  prored." 

It  must  be  concluded  that  the  court  did  not 
err  In  overruling  defendant's  objection  to 
tbe  ain»idment 

li}  Defendant  contends  that  the  court  erred 
In  admitting  Incompetent,  Irrelevant,  and 
immaterial  testimony:  (a)  As  to  tbe  pres- 
ence  of  steam  In  the  roundhouse  where  plain- 
tiff was  injured;  (b)  obstructlcms  In  plain- 
tiff's path;  (c)  faulty  cnuttmction  of  the 
roundhouse. 

TtkB  ddarges  of  ne^gence  In  the  petition 
are: 

■^That  the  defendants  and  each  of  them  negli- 
gently and  carelessly  (ailed  and  omitted  to  11- 
Imninate  and  Hgbt  or  have  iUnminated  said  en- 
gine house  and  tbe  premises  and  said  plank 
walk  and  said  welts  or  pita,  and  that,  by  rea- 
son of  the  darkness  and  markiuess  and  the  con- 
ditlons  herein  complained  of  existing  at  said 
time  and  place.  It  was  dangerous  and  not  rea- 
sonably safe,  and  that  defendants  and  each  of 
them  negligently  and  carelessly  failed  and  omit- 
ted to  furnish  plaintiff  a  reasonably  safe  place 
to  work,  or  reasonably  necessary  and  auffi- 
dent  light  by  which  to  work  and  perform  his 
duties  witb  reasonable  safety,  and  negligently 
and  carelesBly  failed  and  omitted  to  place  about 
and  around  said  wells  or  pits  any  guard  rail, 
and  negligently  failed  to  midntaln  and  keep  said 
plank  walk  lighted'  or  in  repair,  smootii,  or 
even  of  reasonably  suffident  width,  and  to 
furnish  plaintiff  a  reasonably  safe  place  In, 


about,  and  around  which  to  be,  walk,  and  per- 
form bis  duties  to  defendants  witb  reasonable 
safety,  but  negligently  permitted  said  premises 
and  said  conditions  to  be  as  herein  described 
and  set  fortb;  and  the  plaintiff  alleges  that  the 
above  conditions  were  to  him  unknown  and  on- 
appreciated  prior  to  said  occurrence,  bnt  that 
the  defehdants,  and  each  of  tbem  knew,  or 
the  ezerdse  of  ordinary  care  could  have  known, 
all  the  above  facts, .  dangers,  and  conations, 
prior  to  Ms  Injury,  and  in  time  by  the  exer- 
cise of  ordinary  care  to  have  remedied  said 
dangers  and  conditions  and  thereby  have  pre- 
vented injury  to  plaintiff,  all  of  wlilch  it  was  de- 
fendants' duty  to  do,  and  which  defendants  neg- 
ligently and  carelessly  failed  and  omitted  to 
do." 

The  gist  of  plaintiff's  cause  of  action.  If 
he  has  any,  is  that  he  was  not  furnished  a 
reasonably  safe  place  In  which  to  work.  The 
teetlmouy  complained  of  simply  tended  to 
prove  the  allegations  of  the  petition  as  to 
InBufOclent  light.  Proof  of  the  presence  of 
steam  In  the  room  because  of  the  faulty  con- 
struction of  the  buUdlng  merely  tended  to  es- 
tablish the  condition  as  to  darlmess  and 
murklnesB ;  and  the  evidence  relative  to  the 
blocking  of  the  passageway  tended  to  sus- 
tain the  charge  of  negligence  in  that  the  way 
was  not  of  sufficient  width  by  reason  of  tbe 
presence  of  the  blocks  and  was  therefore 
dangerous.  The  testimony  admitted  by  the 
court  on  these  points,  over  tbe  objection  of 
defendant,  was  proper,  upon  the  theory  upon 
which  the  case  was  tried. 

Defendant  charged  plaintiff  with  contribu- 
tory negligence  In  walking  upon  the  passage- 
way. Testimony  showing  the  coudltloo  there- 
of as  to  Its  safety  was  relevant  and  iWQper- 
ly  admitted. 

[3]  This  general  prlndple  of  law  la  laid 
down  In  16  Cyc  p.  HIS  et  seq.: 

"A  fact  Is  relevant  which  tends  to  render 
probable  the  contention  of  the  party  produdtv 
it.  *  *  *  While  as  a  matter  of  evidence  a 
fact  does  not  become  relevant  merely  because 
its  existence  Is  consistent  with  a  party's  daim. 
the  court  may  receive  aid  from  evidence  which 
fai  itself  is  sot  relevant  to  any  issae  In  tbe  ease, 
but  Is  corroborative  of  other  testimony  on  a  dis- 
puted point" 

In  Baldwin  v.  Hanley,  202  Mo.  App.  650, 
216  S.  W.  008.  the  court  held  that,  where  a 
defendant  was  charged  with  negligence  in  not 
providing  suffidCTt  l^t  to  render  a  flrst 
door  a  safe  place  In  which  to  work,  testi- 
mony as  to  the  basement  light  was,  under 
the  drcumstances  appearing  in  the  evidence, 
admissible  under  this  allegation  in  the  peti- 
tion. 

We  have  examined  defendant's  citations 
on  this  point,  and  fall  to  find  that  any  of 
them  Is  determinative  thereof. 

Defendant  contends  that  there  was  no  evi- 
dence adduced  in  support  of  plalntlfrs  al- 
legation of  latent  or  unknown  dangers.  The 
testimony  tends  to  show  that  the  passageway 
was  provided  by  the  company  for  use  of  Its 
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MnployCfl  In  passing  bach  and  forth.  Plaln- 
tlCf  testified  that  he  knew  of  no  other  way  to 
reach  the  office  than  by  that  passage.  Be- 
sides the  plaintiff,  Robert  Finley,  George 
Kirscher.  H.  H.  EgglestoQ.  Clem  Boling.  and 
H.  B,  Elder  (night  foreman)  and  others  testi- 
fied to  the  effect  that  the  passage  was  so 
used.  The  testimony  shows  that  this  pas- 
sageway was  especially  narrow  at  the  north 
end,  being  about  4  feet  wide,  and  that  block- 
ing timbers  left  ■  thereon  by  defendant  re- 
duced this  already  narrow  width  to  about 
2^  feet.  It  was  also  shown  that  It  was 
practicable  to  have  placed  a  protecting  rail- 
ing alongside  the  pit.  Isaacs,  general  fore- 
man, testified  that  he  never  used  this  pas- 
sageway after  dark,  but  went  around  the 
other  way  (presumably  through  the  white 
men's  washroom),  and  that  when  there  was 
steam  in  the  roundhouse  it  was  dlflScnlt  to 
see  to  get  around.  He  also  stated  that  there 
were  obstructions  of  the  light  nt  the  north 
end  of  the  pit.  There  was  testimony  to  the 
effect  that  there  was  no  light  at  or  near 
the  north  end  of  the  pit,  and  that  the  steam 
made  it  "dark  and  murky."  Witness  Pinley 
testified  that  it  was  dark  after  6  o'clock  on 
January  3, 1919. 

_  Defendant's  witness  Elder  testified  that  an 
engine  on  track  8  would  obstruct  the  light 
and  would  cast  a  shadow  on  pit  8,  and  that 
to  a  certain  extent  it  would  be  "cloudy  and 
murky"  in  the  roundhouse  when  engines  were 
blown  off  therein.  This  witness  also  testified 
that  the  company  had  Installed  electric  lights 
In  the  roondhou^  before  the  trial.  This 
may  or  may  not  hare  been  competent  testi- 
mony, but  there  was  no  ohjectlon  and  It  Is 
significant 

[4]  It  must  be  concluded  that  the  place 
was  not  anffldently  lighted.  There  was  some 
testimony  Introduced  on  behalf  of  defend- 
ant that  the  idace  was  lighted,  but  there  la 
much  evidence  to  the  contrary,  and  it  was  a 
fact  for  the  wise  determination  of  the  jury. 

In  Haggard  v.  Railroad  Co.,  205  Mo.  App. 
7,  13,  220  S.  W.  22,  loc  dt  24,  the  court  held: 

**Uiider  the  dedsions  of  this  state  there  can 

be  DO  doubt  on  the  question  of  negligence  In 
failing  to  provide  sufficient  lights  at  the  place 
they  put  plaintiff  to  work.  It  Is  held  in  the 
very  recent  case  of  Baldwin  v.  Hanley  et  al., 
Sia  &.  W.  998,  that,  where  artificial  light  Is  nec- 
essary to  render  safe  the  place  where  the  lerr- 
ant  is  repaired  to  work,  the  failure  of  the  mas- 
ter to  exercise  ordinary  care  to  provide  such 
light  renders  him  liable  for  consequent  injuries. 
See,  also,  De  Late  v.  Loos  i>^V lies  Biscuit  Co., 
213  S.  W.  SSG;  Wright  v.  Hammoad  Packing 
Co.,  lf>9  S.  W.  754;  Yost  v.  Atlas-Portland  Ce- 
ment Co.,  191  Bfo.  App.  422, 177  S.  W.  690." 

The  cbl^  contention  betureen  the  parties 
at  the  trial  was  as  to  whether  or  not  defend- 
ant negligently  allowed  and  permitted  the 
place  where  the  accident  occurred  to  be  and 
remain  so  dark  as  to  render  it  unsafe,  and 
whether  such  unsafe  condition  was  the  proxi- 


nute  cause  of  plaiptiiTa  InJory.  ^niat  tlie 
place  was  dark,  too  dark  to  see  at  Uie  point 
of  the  accident,  there  Is  abundant  testimony 
to  show.  I^ere  was  sufficient  eridence  that 
such  dark  and  InsnBlclently  lighted  condition 
was  the  proximate  cause  of  the  Injury.  Hie 
evidence  showing  tibeae  elanents  ot  dtfend- 
anfs  liaUUty  so  fully  Justified  the  Terdlct 
in  piaintlfTs  Cavor  that  we  find  no  leasooable 
ground  for  interference. 

D^endant  further  argues  that  plalntUT 
was  guillT  of  negUfenee  as  a  matter  of  law 
which  would  deprive  him  of  the  right  to  re- 
cover even  if  defendant  had  been  negUgoot, 
in  that,  If  plalntiiT  knew  the  route  taken  by 
him  was  dangerous,  he  is  guilty  of  contrtbn- 
tory  negligence  in  falling  to  use  the  means 
at  hand  for  his  safe^,  to  irtt,  a  zonta  that 
was  less  dangerous. 

[6]  Two  other  routes  were,  by  inference, 
suggested  which  plaintiff  might  have  used: 
(a)  One  by  a  roadway  on  the  south  of  the 
roundhouse  used  as  a  wagon  road,  but  there 
was  no  evidence  that  such  road  was  provided 
or  used  as  a  way  to  go  from  the  roundhouse 
to  the  office,  or  that  it  was  a  safe  way,  and 
the  record  shows  that  plaintiff  Knew  nothing 
of  such  passageway;  and  (b)  the  one  along 
the  south  end  of  the  tracks  to  the  east  side, 
thence  north.  But  it  appears  that  route  was 
not  available  for  employ^  because  there 
were  no  doors  other  than  the  large  ones 
through  which  the  engines  passed  in  and  out 
of  the  building.  The  only  small  doors  that 
were  placed  In  the  lai^  doors  for  exit  were 
in  those  opposite  tracks  4  and  8.  We  there- 
fore must  conclude  that  the  evidence  tends  to 
show  that  the  route  taken,  viz.  along  the 
passagevray  at  the  west  wall,  was  the  only 
practicable  one  for  use  at  that  time  and 
the  only  one  known  to  plaintiff.  Further  It 
is  shown  that  the  only  passageway  that  was 
boarded  over  was  the  one  used  by  plaintiff. 
In  the  light  of  all  the  testimony  adduced  at 
the  trial  on  the  question  of  available  routes, 
we  are  unable  to  say  that  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of  law. 

[B]  The  contention  of  defendant  that  there 
was  assumption  of  risk  by  plaintiff  is  with- 
out substantial  merit,  since,  if  defendant 
were  negligent,  and  such  negligence  was  the 
proximate  cause  of  the  Injury,  plaintiff  could 
not,  under  the  ruling  in  this  state,  assume 
the  risk  of  such  negligence. 

[7]  The  charges  of  negligence  In  the  peU- 
tlon  are  pleaded  conjunctively.  In  Troutman 
V.  Cotton  OU  Co.,  224  S.  W.  1014,  the  court 
held  (loc  dt.  1016): 

"But  when,  as  here,  the  grounds  of  negli- 
gence are  Ftated  in  the  conjunctive,  and  the  jury 
is  rc<iuired  to  find  negligeiice  In  the  severiU 
rcspertH,  tbeo,  if  one  of  the  grounds  of  negli- 
gence 13  alone  sufficient  to  warrant  the  ver- 
dict, it  is  not  error  merely  because  some 
other  ground  also  submitted  is  without  evidence 
to  support  it.  Jackson  v.  Railroad,  171  Mo. 
App.  431,  443,  150  S.  W.  1005;  Gibler  v.  Bail- 
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road  Go^  128  Mo.  App.  9B.  101,  107  8.  W. 
1021.'' 

In  such '  a  case  plotatiff  merely  Imposes 
upcm  himself  an  unnecessary  burden,  the 
Allure  to  carry  which  does  not  defeat  his 
recoT^y.  In  the  case  at  bar  plaintiff  suffl- 
dently  proved  negligence  vlth  r^erence  to 
the  proximate  cause  of  the  Injury-^  e.,  the 
Insufficient  lighting  of  the  premieeB — and  It 
is  not  material  to  determine  whether  or  not 
the  evidence  supports  the  other  allegations  d 

We  fftll  to  find  any  ^eludldal  emv  la 
case  and  the  verdict  Is  fOr  Oe  right  party. 

There  remains  but  one  other  question  for 
determlnatim,  to  wit,  the  amount  of  the 
verdict  {$7,500),  whldi  defendant  contends 
Is  excessiTe.  ^ere  Is  mudi  difference  be- 
tween the  attom^s  as  to  how  sertoosly 
plaintiff  la  Injured,  and  the  doctors  are  not 
agreed  as  to  the  seriousness  and  permanency 
of  his  injuries.  Plaintiff  contends  that  "the 
Judgment  is  but  small  compensation  for  the 
terrible  and  lastiz^  and  totally  Incapadtatp 
Ing  Injuries  received."  Defendant  declares 
that  "this  verdict  and  Judgment  are  so  dis- 
proportionate to  the  Injury  sustained  by 
plaintiff  Outt  a  remittitur  would  not  be  snfll- 
dent  to  meet  the  sltnaticm,  and  thftt  the  ver^ 
diet  and  Judgment  should  not  bo  permitted 
to  stand." 

[1]  This  court  Is  loath  to  interf^  with 
the  conclustons  ct  the  Jury  where  there  Is 
iwoof  to  sustain  the  same.  Fnmi  a  careful 
examination  of  the  testimony  In  the  case, 
however,  we  conclude  that  the  verdict  Is  in 
excess  of  what  the  facts  would  Justify. 
Plaintiff  testified  that  he  went  back  to  work 
In  10  days  after  the  acddent  and  was  engaged 
In  "cleaning  house  and  wiidng  engines"  for 
a  couple  of  days,  and  then  went  back  to 
building  fires  and  continued  w^orklng  for  a 
period  of  15  days,  though  be  was  not  without 
suffering.  Dr.  Smith,  plaintUfs  ^pltness, 
testified  that  he  was  called  to  attend  plaintiff 
and  examined  him  on  January  4th,  following 
the  accident;  found  him  in  bed ;  bruised  con- 
dition on  inner  side  of  left  knee  and  over 
left  arm  and  on  shoulder  and  back  and  to  a 
little  below  the  left  knee.  He  prescribed 
sedatives  and  liniments;  saw  the  patient 
several  times  during  the  10  days  be  was  at 
home,  and  again  at  the  end  of  the  15  days 
when  he  had  been  working.  He  advised 
plaintiff  to  stop  work  for  a  while.  There 
were  no  scars  and  no  bones  were  broken.  The 
difficulty  which  had  not  been  overcome,  the 
doctor  testified,  was  "somewhere  In  the 
nerves,  the  nerve  supply  to  the  Joints."  Fur^ 
ther  the  testimony  shows  that  plaintiff  is 
unable  to  do  manual  labor,  Is  compelled  to 
use  a  cane  in  walking,  that  he  suffers  pain 
in  his  left  knee,  hip,  and  left  ear,  and  that 
he  has  not  the  nonnal  use  of  his  left  arm. 


ALLEN  V.  EDWARD  LIGHT  CO. 
(2SS  S-W.) 


95S 


We  think  the  verdict  should  stand  in  an  hesrd  them  spoken. 


adequate  sum,  and  therefore  direct  that.  If 
within  10  days  plaintiff  will  remit  |2,500 
therefrom,  as  of  date  of  the  rendition  of  the 
Judgment,  we  will  permit  the  Judgm«it  to 
stand  for  $5,000,  as  of  the  date  of  its  rendi- 
tion. Should  such  r^lttltnr  be  entered;  the 
Judgment  above  Indicated  will  be  affirmed; 
otherwise  It  will  be  xeversed.  and  fbe  cause 
remanded. 
All  concur. 


ALLEN  V.  EDWARD  LIQHT  CO.  et  al. 
(No,  14099.) 

(Kuisas  CSty  Court  of  Appeals.  Missouri. 
Hay  28,  192L  Behearing  Denied  Jane  18, 
1821.  Certioxari  to  Supreme  Court  Denied 
Jvly  22,  1821.) 

f.  Corporations  «ca>st8(3)— Pelttloa  agahiit 
eomoratlen  and  Kb  presMeM  for  alandu* 

hald  SHfflolent. 
In  an  action  against  a  corporatloa  and  its 
president  for  slander,  a  petition  alleging  that 
one  uttering  slander  was  employed  by  defend- 
ants to  confront  and  accuse  plaintiff  of  steal- 
ing, tliat  in  so  doing  he  acted  within  tfae  scope 
of  bis  employment,  and  that  defendants  ratified 
hfa  acts,  stated  a  canse  of  action  against  de- 
fendants, thougb  it  did  not  make  inch  person 
a  party. 

^=>493  —  Corporatloa 


2.  Corporations 
slander. 


nay 


There  may  be  slander  by  a  corporation. 

3.  Ubel  and  slander  iS»77— Os*  sttering  slan- 
der as  employee  of  another  cannot  be  made 
party  In  action  against  latter. 

One  employed  to  accuse  another  of  tbeft 
cannot  be  made  a  defendant  in  an  action 
against  his  employer  for  slander;  he  being  lia- 
ble only  for  his  own  slander. 

4.  Libel  and  slander  <S=924 — Slander  by  presi- 
dent of  corporation  and  its  detective,  In  pres- 
ence of  another  deteotlve  In  Its  employ,  sufll- 
ciently  published. 

In  an  action  against  a  corporation  and  its 
president  for  slander,  where  tiie  latter  and  a 
detective  employed  defendants  to  Investi- 
gate alleged  thefts  by  an  employee  aeensed  him 
in  the  presence  of  anetiier  detective  also  hired 
by  defendants,  there  was  a  suffident  potdica- 
tion,  though  the  slsnderoas  words  must  be 
Bpolten  in  the  presence  of  and  be  understood 
by  some  other  person  than  plaintiff  and  de- 
fendant, the  latter  detective  baring  beard  all 
that  tfae  former  said,  and  both  all  tkst  the 
president  of  the  corporation  said. 

5.  Libel  and  slander  <s=>24— Pablioatloa  to  aln- 
gle  person  sufficient. 

To  constitute  publication  of  slander  it  is 
enough  that  the  slanderous  words  were  beard 
by  a  single  person. 

6.  Libel  and  slander  ^»24— No  defense  that 
words  spoken  to,  and  net  of,  plaintiff. 

It  is  no  defense  to  an  action  for  slander 
that  the  words  were  spoken  to,  and  not  of, 
plaintiff,  when  other  persons  were  present  and 
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7.  Libel  and  siftnder  ^7(13)— Charga  of  theft 
against  salesman  making  rioaatloa  to  par- 
ohaaer  held  slanderous  per  se. 

Where  a  store  salesman,  with  power  to 
make  small  donatiooa  to  purcbasers,  seot  ont 
with  an  order  more  tban  was  paid  for,  words 
cbargiDg  him  with  theft  of  such  additional  ar*' 
tides  were  slanderous  per  se. 

8.  Libel  and  slander  9=»56(2),  87— Not  naees- 
sary  to  allege  slanderer  knew  wonts  were 
false;  bonsst  belief  la  tmth  not  a  defense. 

In  an  action  for  slander,  petition  held  to 
charge  that  tb«  words  uttered  were  false, 
and  it  is  not  neeeaaary  to  allege  that  a, per* 
son  speaking  slanderous  'worda  knew  them  to 
be  false  and  ontrue,  idnee  defendant  cannot 
rely  on  his  honest  bdlef  in  tibe  truth  of  the 
charge. 

B.  CorporatloM  «s>432(l2)— Evidom  held 
aalBolMt  to  show  pema  aooastag  plaintiff 
•f  theft  was  onployed  hy  defoadants  for 
•   saoh  parpoooh 

In  an  action  agatnat  a  corporation  and  Ita 
president  for  slander  uttered  hj  a  detective  al- 
leged to  have  been  employed  by  it  to  con- 
front and  accuse  plaintiff  of  theft,  evidence 
held  sufficient  to  sustain  such  <?harge,  though 
the  only  direct  evidence  as  to  such  employ- 
ment waa  that  he  waa  employed  for  the  piu^ 
pose  of  investigating  end  reporting. 

10.  Corporations  «=»423— Conneotlon  betweea 
oerporatloa  and  Its  president  held  each  as 
to  make  aaoh  liable  for  slander  by  latter  aad 
t9  dotaollvo  enployed  by  them. 

Though  in  aUnder  publicatiftn  cannot  be 
the  joint  act  of  two  or  more  persona,  where 
there  Is  no  agency  between  them,  each  being 
responsible  for  tils  own  slander  only,  where 
the  evidence  in  an  action  against  a  corporation 
and  its  president  showed  that  the  latter  owned 
the  former,  the  Jury  might  find  that  in  uttering 
his  slanderoQB  words  be  was  acting  for  the 
corporation,  and  that  a  detective  employed  by 
Iiim  on  behalf  of  the  corporation,  in  Ukewiae 
accoaing  plaintiff  waa  acting  as  the  agent  of 
defendants,  both  of  whom  in  mch  case  would 
be  liable  for  his  utterances. 

11.  Trial  «S9|94(I4)— iNatnwUoB  hM  aot  ar^ 
rMMoaa  aa  aoainoBt  oa  evlddoea. 

In  action  for  alandert  an  instruction  tliat, 
if  defendant  called  {daintiff  Into  a  room,  where 
he  found  two  men,  one  of  whom  stated  he  waa 
a  detective  and  falsely  accused  plaintiff  of 
stealing  from  defeodent,  that  the  latter  had 
employed  him  to  confront  and  interview  plain- 
tiff and  aided  and  abetted  him  in  his  actions, 
and  that  defendant  owned  practically  all  the 
stock  and  waa  president  and  manager  and  act- 
ing in  behalf  of  his  eodefendant,  the  corpora- 
tion by  which  plaintiff  was  employed,  the  ver- 
£ct  should  be  for  plaintiff  against  both  de- 
fendants, was  not  erroneona  aa  bebig  a  com- 
ment on  the  evidence. 

12.  Appeal  and  error  «=9l066--Dlfroraaoa  la 
words  nsad  In  Instraotlon  aad  patltton  hald 
not  reverslbie  error. 

In  an  action  for  slander,  plaintiff's  instruc- 
tion to  find  for  him  if  a  detective  who  accused 
plaintiff  of  theft  was  employed  by  defendant 
"to  confront  and  interview"  him  was  not  prej- 


udidal  to  defendant,  though  the  petition  diarg- 
ed  the  detective  waa  employed  to  "confr<mt 
and  accuse"  plaintiff,  where  the  instruction  re- 
quired the  jury  to  find  suffident  facta  to  show 
that  defendant  ratified  the  detective's  acts, 
made  the  Initial  employment  of  him,  and  acted 
for  bia  eodefendant,  a  corporation  of  which  he 
waa  president;  the  effect  of  such  diffennce  is 
wording  being  to  Inqtose  an  nimeeeaaary  har- 
den en  plaintiff. 

13.  Libel  aad  slander  «s»5— Malioo  may  be  In- 
ferred froai  faot  words  atterod  ware  falaa 
aad  littered  knowingly  and  intentioaally  with- 
oat  JntMoatloa. 

In  an  action  for  slander,  an  Instruction  that 
it  is  not  essential  that  malice  be  proved  by  ex- 
presa  and  direct  testimony,  but  that  it  may  be 
inferred  from  the  facta  that  the  words  uttered 
were  false  And  untrue  and  uttered  kuowingly 
and  Intentionally  ,  and  without  legal  jostifica* 
tion  or  excuse,  was  not  erroneoas. 

14.  Appeal  and  error  «=>882fl2)— Plaintiff^ 
Instruction  not  reversible  error  whorv  oan* 
vene  of  defendant's  Instniotlon. 

In  an  action  for  slander,  where  the  court 
gave  defendant'^  inatruction  that,  if  an  alleged 
written  confession  of  plaintiff  was  msde  of  his 
own  free  will  and  accord,  the  verdict  moat  be 
for  defendant,  plaintiff's  instruction  that,  if 
defendant  signed  tiie  statement  under  coerrion 
and  dureast  and  not  ni  bin  own  free  vriU,  the 
jury  might  disregard  and  give  no  effect  to  It 
was  not  reversible  error  as  being  a  comment 
on  the  evidence;  such  Instruction  being  the 
converse  of  defendant's  Instruction,  and  the 
error,  If  any,  being  joined  In  tiie  latter. 

15.  Appeal  and  error  4=»882(l5>-^niaBdlB0 
reqaested  Inetmotlon  to  conform  to  Instrao- 
tlon of  oomplalaing  party  not  erroneous. 

In  an  action  for  Blander,  amending  defend- 
ant's requested  Instruction  so  that  as  given  it 
conformed  to  other  instruction  requested  1^ 
defendant  cannot  be  complained  of  by  him. 

16.  Libel  and  slander  «s3lOI  (5)— Bardea  of 
proving  Justtfloatlon  or  truth  is  oa  defendaat. 

In  an  action  for  slander,  the  burden  of 
proving  jttstification  or  the  truth  of  the  worda 
charged  la  on  defendant. 

17.  Appeal  and  orrar  «=BfM3— Vardlot  lat 
set  aslds  as  agalnat  weight  of  evldonesL 

A  verdict  wHI  not  be  set  aride  on  appeal 
as  being  against  die  weight  of  the  evidence. 

Api>eal  from  Circuit  Court,  Jadcam  Obon- 
ty;  o.  A.  Lucas,  Judge. 

Action  by  John  H.  Allen  against  the  Ed- 
ward Light  Company  and  anoth^.  Judg- 
ment for  plaintur,  and  defendants  appeal. 
Affirmed. 

Samuel  Bppsteln,  of  Kansas  City,  for  ap- 
pellants. 

J.  O.  Bieger  and  T.  L.  Cania,  both  <tf  Ean- 
aas  0it7,  tor  respfmdenL 

BLAND,  J.  This  is  an' action  for  slander. 
There  was  a  verdict  and  jndgment  (or  plain- 
tiff in  the  anm  of  $1,000  C(HiQ>en8ator7  and 
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*8,000  poniUT*  damaflM  and  Oefendanta 
hare  appealed. 

The  focts  ahow  Uiat  dfltendant  carpracatiim 
cwdncCed  In  Kansas  Glt7,  Ma,  a  wludesale 
and  TQtall  bnalnaBS  In  gaa  and  electrical  fix* 
tures  and  the  like;  that  defendant  Laffeovits 
was  tbe  president,  manager,  and  owner  ,of 
tlie  defendant  ootporatton;  that  <m  Mardi 
14,  1919,  plaintiff  waa  employed  by  the  de- 
fendant corporatbm  and  waa  in  durge  ot 
the  sales  department  It  waa  his  duty  to  j 
look  after  tha  bostaieas  in  genecaL"  He 
had  'power  to  make  amaU  donations  to  pnr- 
^lasers.  On  said  day  he  stdd  a  Mil  of  goods 
to  the  wife  of  a  minister  fOr  nse  In  a  drardi 
at  Mt  Washington,  a  snborb  ct  Kansas  City. 
The  amotmt  of  the  sale  waa  112.86.  WImd  be 
gave  her  a  receipt  for  the  money  she  remark- 
ed, *T.  wiah  I  had  booght  a  chain  for  the 
chain  banger."  Plahitlff  then  told  her  that 
he  would  donate  that  She  did  not  take  the 
goods  with  her,  as  they  were  to  be  suit 
IMaintifl  wait  to  the  foot  ct  the  stairs  and 
called  one  Clark,  who  was  in  charge  of  the 
sboproom  In  the  basement  showed  him  the 
order,  and  told  him  when  the  order  went  out 
to  put  in  a  diain  for  tbe  tittaln  hanger,  and 
Olark  said,  yon  are  donating  the  cbaln. 
why  dMi't  you  make  it  iqi  rts^t  and  donate 
It  [tbe  chain  hanger]?"  and  plabitlfl  re]^ed, 
"All  ritfit  SO  ahead."  The  value  of  the 
things  donated  waa  |1A0.  Plaintiff's  state- 
ment that  he  would  donate  tbe  chain  was 
made  In  the  presence  of  another  employee 
by  the  name  of  Jacol^.  Plalntlfl  testlfled 
that  be  thought  defendant  Lefkorita  was  In 
the  nxmi  down  stairs  at  the  time. 

LefkoTlta  was  taid  before  the  goods  wait 
out  that  "there  is  more  merdiandise  going 
out  than  paid  tor."  TJpnt  hearing  this  he 
decided  to  "test  the  matter  oat"  ^  be 
went  to  the  Harb  Detective  Agency  and  em- 
ployed a  detective  named  Milttm  to  go  to  the 
minister's  house  and  investigate  the  matter 
and  see  "whether  there  vaa  more  merchan- 
dise delivered  than  boof^t  and  paid  for  and 
report  to  me."  Milton,  together  with  Jacoby, 
went  out  to  the  minister's  house  and  investi- 
gated the  matter,  and  Milton  reported  to 
Lefkovits  the  afternoon  of  March  15th.  Late 
that  afternoon  Milton  and  another  detective 
by  the  name  of  Valleau,  who  waa  Ukewise 
an  employee  of  the  Harb  Detective  Agency, 
came  to  defendants  place  of  business  and 
went  into  a  small  room  In  the  rear.  Lef- 
kovits  then  called  plaintiff  and  took  him  to 
the  room  where  the  detectives  were,  and  Lef- 
kovlts  shnt  the  door  and  stood  in  front  of 
it  and  introduced  plaintiff  to  Milton  and  Val- 
leau. Milton  pulled  his  coat  back  and  said: 
"I  am  a  detective.  How  much  of  this  man's 
goods  have  you  stolen?"  Plaintiff  replied 
that  he  had  not  "stolen  a  penny's  worth." 
Milton  tben  said  to  plalntlfl'.  "You  have 
been  stealing;  you  have  been  stealing  goods," 
and  said  be  had  papers  in  Ms  pocket  to 


ahow  that  he  oould  have  plalntlfl  put  tn 
the  penitentiary  inside  of  a  week.  He  then 
pulled  the  papers  from  his  pocket  and  said 
to  plaintiff:  "How  about  the  Job  at  Mt 
Washington  that  you  sold?''  Plaintiff  re- 
lAled.  explaining  that  he  made  a  donation 
and  had  authority  to  do  so  and  turned  to 
Lefkovlts  and  asked  him  If  he  had  not  Math 
authority,  and  Letkovlts  replied:  "No;  yoa 
stole  that  chain  hanger,  and  yon  sold  two 
batteries  for  one  and  turned  in  numcv  for 
one."  '^ou  stole  that  chain  hanger,  and  yoo  al- 
so sold  two  batteries  for  one."  It  alveared 
that  Lefkovits'  daughter,  who  bad  been  act- 
ing as  cashier,  had  told  Lefkovits  that  plain- 
tiff had  sold  two  battntea  and  had  turned 
In  mon^  for  only  me.  Plalntlfl  reidled  to 
the  accusation  in  regard  to  tbe  battexlea 
that  be  had  not  aoH  two  batteries  and  ac- 
counted for  but  one,  but  that  a  woman 
brought  In  a  battwy  and  bought  a  new  one, 
and  that  she  wanted  to  take  the  old  one 
with  her,  and  be  wrapped  up  the  old  one 
with  the  new.  Lefkovits  oontuided  that 
plaintiff  had  no  rl^t  to  make  a  donatltm  tOf 
cept  with  Lefkovits'  consent 

Lerkovlto  thm  called  Milton  outside  (tf  Ibe 
room,  where  they  remained  for  two  or  three 
minutes,  and  came  back,  and  Ulltim  again 
accused  plalntlfl  of  stealing  the  chain  hang- 
er, and  IfiltfA  became  angry  and  called 
plaintiff  a  "son  of  a  bitch  and  a  tbieL** 
Lefkovits  and  Milton  then  went  outside 
again,  and  shortly  returned,  when  Milton 
cursed  plaintiff  "for  a  minute,"  and  plain- 
tiff said  to  him,  "Treat  me  as  a  gattleman," 
to  which  Milton  said,  "Gentleman,  hell;  you 
are  a  thief."  Milton  then  jumped  up  and 
pulled  a  revolver  and  handcuffs  frouf  his 
pocket  and  said:  "You  are  under  arrest: 
swear  out  the  warrant,  B.  C.  (meaning  Ltf- 
kovlts),  and  well  take  blm  now."  Mllbm 
and  Lefkovits  again  went  out  of  tbe  room 
and  shortly  returned,  and  Lefkovits  and  Mil- 
ton wrote  the  following: 

"K.  O.  Mo.,  Mch.  16-19. 
"This  is  to  certify  that  I,  J.  H.  Alleo,  now 
employed  by  the  Bdward  lAght  Co.,  1317 
Grand  Ave.,  hereby  agrees  to  reimburse  the 
Co.  for  one  chain  banger,  the  value  of  $1.10, 
which  I  gave  to  the  wife  of  a  pastor.  I  did 
□ot  own  tbls  mdse.  and  made  no  aecoonting 
of  It.  I  am  also  wilUng  to  reimburse  tbe 
Co.  for  the  expense  of  an  investigation  which 
was  made  by  tkem  on  acct  of  this  action;  the 
amt  of  this  expense  being  $8.12.** 

They  asked  plaintiff  to  sign  the  writing, 
Lefkovits  saying:  "You  sign  It  and  we  will 
drop  it"  Plaintiff  did  not  want  to  sign  the 
statement  and  demurred,  but  on  account  of 
a  threat  to  toke  him  to  Jail,  and  It  being 
Saturday,  and  fearing  that  he  might  have 
to  stoy  In  Jail  until  Monday,  and  never  hav- 
ing b^n  arrested  b^ore,  he  finally  signed  the 
statement  to  prevent  his  arrest,  although  he 
stoted  at  tbe  time  that  It  was  not  right  for 
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him  to  Btgn  It;  that  It  did  not  state  the 
fact&  Tbe  amount  mentioned  in  the  etate- 
ment  was  afterwards  taken  from  i^tntUf' a 
pay  check.  After  plaintiff  signed  the  state- 
ment, Lefkovits  said  to  plaintiff:  "Let^s  for- 
get It;  yon  work  on  as  if  nothing  had  hap- 
pened. I  won't  say  anything  to  anybody, 
and  you  don't  ^tber."  Plaintiff  replied:  "I 
cant  flMrget  It"  Lefkorlts  then  left  the  room. 
Plaintiff  remained  in  the  room  a  few  mln- 
utes,  and  then  went  out  to  see  a  friend 
about  the  matter.  He  Tolantarlly  qiSit  his 
empli^ment  the  lliursday  or  Friday  follow- 
ing this  interview,  whldi  occurred  on  Sa^ 
urday. 

The  petition  is  laigfliyi  and  it  wonld  serve 
no  Qsetnl  purpose  to  copy  it  In  this  c^nion. 
SuflSce  it  to  say  that  it  alleges  the  facte 
about  as  we  have  stated  them.    It  charges: 

Th<it  Lefkovits  was  president,  treasurer,  and 
general  manager  of  the  corporation  and  own- 
er of  its  capital  stock;  that  Lefkovits  and 
the  corporation  employed  Milton  and  Vallean 
to  come  to  the  place  of  tniBiness  of  defendants 
and  "there  confront  and  accuse  this  plaintiff 
of  stealing  gooda  from  the  defendants,"  and 
that  Milton,  in  the  pnrsaance  of  his  employ- 
ment by  the  defendants  "in  the  presence  and 
hearing  of  Vallean  and  said  Lefkovits,  falsely, 
wanto^,  and  malidonaly  spoke  of  and  con- 
cerning plaintiff  the  following  false,  malicioua, 
and  defamatory  words,  to  wit:  'How  much  of 
this  man's  goods  have  you  stolen?* "  Jand 
"falsely,  wantonly,  and  maliciously  spoke  of 
and  concerning  the  plaintifF  the  following  falsCt 
malicious,  and  defamatory  words,  to  wit:  'We 
have  papers  faere  to  show  that  you  have  been 
stealing  stuff— and,  continuing,  maliciously, 
falsely,  and  wantonly  uttered  the  following 
false,  malicious,  and  defamatory  words,  to  wit: 
'Now,'  Mr.  Allen,  are  yvn  sure  yon  have  not 
been  stealing  this  man's  goodsY  Do  you  swear 
to  thatr  " 

The  petition  alleges: 

That  Lefkovits  for  himself  and  for  the  cor- 
poration, 'in  the  presence  of  said  Hilton  and 
said  TaUean,  falsdy.  maUdonsly,  and  wanton- 
ly ottered  of  and  concernlnff  the  plalntllF  the 
following  false,  malidons,  and  defamatory 
words,  to  wit:  'No;  you  have  been  stealing 
my  goods.  Ton  stole  that  chain  hanger.*  And, 
continuing,  said  Lefkovits  then  and  there,  and 
in  the  presence  of  said  Milton  and  said  Val- 
leau,  falsely,  maliciously  and  wantonly  uttered 
of  and  concerning  this  plaintiff  the  following 
false,  malidons,  and  defamatory  words,  to  wit: 
'You  sold  two  batteries  for  one,  and  stole 
one.' "  The  petition  then  alleges  that  Milton, 
acting  within  the  scope  of  his  employment  by 
the  defendants  and  m  the  presence  of  Val- 
leau  and  Lefkovits,  "falsely,  wantonly,  and 
mnlidously  uttered  of  and  concerning  the 
plaintiff  the  following  false,  malicious,  and  de- 
famatoiy  words,  to  wit:  *Yon  are  a  son  of  s 
Utch  and  a  tblef  "—and  "falsely,  malidouBly, 
and  wantonly  uttered,  in  the  presence  of  said 
TisfhovitB  and  said  Valleau,  the  following  false, 
malicious,  and  defamatory  words  of  and'  con- 
cerning plaintiff,  to  wit:  'Oentleman,  hell; 
yon  are  a  thief.*  ** 


[1-1]    It  is  Insiflted  by  eppeUants  that 

their  obJectioD  to  the  Introductioii  of  any 
evidence  being  offered  under  the  petition  in 
the  case  should  have  been  sustained  for  the 
reason  that  the  petition  does  not  state  facts 
snffldent  to  amatltute  a  cause  of  actlim; 
that,  MUtOQ  not  being  made  a  party  defoid- 
ant,  his  statements  are  not  slanderous  and 
binding  on  the  defendants.  The  petition  al- 
leges that  Milton  was  employed  by  both  de- 
fendants to  "confront  and  accuse  this  plain- 
tiff of  stealing  goods  from  the  defendants," 
and  that  Milton,  In  uttering  the  slandwoua 
words,  was  acting  for  the  defendants  with- 
in the  scope  of  his  employment  It  also  al- 
leges facts  showing  that  defradants  ratified 
the  acts  of  Milton  in  slandering  plaintiff. 
We  think  there  Is  no  qnestiw  but  that  the 
petition  states  a  cause  <tf  action  against  the 
defendants,  althoof^  it  does  not  make  Hil- 
ton a  party.  Davis  r.  Cau.*  B,  I.  ft  P.  B.  Co^ 
192  Mo.  App.  419,  42S,  424,  182  &  W.  826; 
Qlbson  T.  Dncker  &  Son,  170  ita.  App.  185. 
148, 149. 105  S.  W.  462;  Stappohn  t.  BaUroad 
Oo,  199  M&  App.  571,  680,  581,  204  S.  W. 
579;  Carp  v.  Ins.  Co.,  203  Ha  295.  350,  S51. 
UH.  S.  W.  78.  It  is  now  wdl  astabliShed 
there  may  be  slander  b|y  a  corporation.  Fen- 
sky  T.  Maryland  Gasnalt?  Oo..  264  Ma  154, 
174  &  W.  416;  Ann.  Oss.  1917D,  968.  We  do 
not  see  how  Hilton  oould  well  have  been 
made  a  party,  tot  he  wonld  not  have  been 
liable  for  L^rovltir  slander,  but  only  for  his 
own.  NeweD,  Ubel  and  Slander,  i  487  (3d 
Ed.). 

[4-8]  It  is  Insisted  that  there  was  no  pub- 
lication for  the  reason  there  was  no  showing 
that  the  words  complained  of  were  communi- 
cated to  a  third  person ;  that  plaintiff  in  his 
petition  pleads  that  defendants  employed 
two  defectives,  Milton  and  Valleau,  to  con- 
front and  accuse  plaintiff;  that  no  outsider 
heard  the  allied  slander;  Lefkovits,  Milton 
and  Talleau  under  plalntlfTs  petition  beinp 
one  and  the  same  as  the  defendants.  We  think 
there  la  no  merit  In  this  contention.  Tbe 
petition  alleges  that  four  men  were  pres- 
ent—plaintiff, Lefkovits,  Milton,  and  Val- 
leau. Valleau  heard  all  that  MUton  said, 
and  Milton  and  Valleau  all  that  Lefkovits 
said.  We  think  th^  Is  no  question  but 
there  was  sufflcient  publication,  although  it 
Is  true  that  In  order  to  constitute  slander  the 
slanderous  words  must  be  spoken  In  the  pres- 
ence of  and  be  understood  by  some  other 
person  than  plaintiff  and  defendant.  Walker 
V.  White,  192  Mo.  App.  13,  178  S.  W.  254. 
As  to  the  rule  In  Ubel,  see  Bedell  v.  Richard- 
son Lubricating  Co.,  226  S.  W.  653.  Howev- 
er, it  is  enough  that  the  slanderous  words 
were  heard  by  a  single  person.  25  Cyc.  366. 
It  Is  no  defense  to  an  action  for  slander 
that  the  words  were  spoken  to,  and  not  of, 
plaintiff  when  other  persons  were  present 
and  heard  the  words  spoken.  25  Gfc.  365. 
366. 


Digitized  by  Google 


ALUSJSr  T.  EDWARD  IJ6HT  OO. 

(HI  a.w.) 


957 


[7]  It  ia  hurteted  that  ttie  wtndB  spokoi 
are  not  slanderoos  per  se,  and  the  Adlnre  to 
plead  an  Innnendo  la  tataL  Tben  la  no 
question  but  that  tbe  words  diarged  in  con- 
nection witb  tbe  facta  with  which  they  were 
usedt  all  of  wUdi  were  alleged,  wwe  action- 
atHe  pa  so.  Jtrimaon  r.  Bitfh,  186  Mo.  Appi 
107.  ITL  S.  W.  «36;  State  ex  rel.  Beynolds. 
273  Mo.  131,  140,  200  S.  W.  296;  Oallahan 
Ingram,  122  Mo.  355,  368,  360,  26  S.  W.  1020, 
43  Am.  St  583;  Krup  t.  Corle?)  OB  Ua 
App.  640,  69  S.  W.  600;  25  Qyc  800-808. 

[I]  It  is  insisted  that  the  petition  falls  to 
state  a  cause  of  action  for  the  reasiKi  that 
it  falls  to  allege  that  LtfkoTitBimd  Hilton 
spoke  the  words  knowing  them  to  be  ftlse 
and  untrue  and  that  they  were  untrue.  The 
language  we  have  quoted  from  the  petition 
in  effect  charges  that  tbe  words  uttered  were 
false.  Basbins  T.  Jordan,  123  Oal.  157,  60' 
Pac.  786;  Penalty  v.  Casualty  Co,  supra. 
It  is  not  necessary  to  allege  that  the  persons 
speaking  the  slanderous  words  knew  them  to 
be  false  and  untrue.  Defendants,  In  order 
to  defeat  an  action  of  this  kind,  cannot  r^y 
upon  their  honest  bdlef  tn  the  truth  of  the 
charge.  Morgan  T.  Blc^  86  Uo.  App,  591; 
25  Cya  414. 

[9]  It  is  Insisted  that  the  court  erred  In 
failing  to  give  defendants'  instruction  in  the 
nature  of  a  demurrer  to  the  evidence.  It  be- 
ing contended  that  there  is  no  evidence  that 
defendants  employed  Milton  "to  confront  and 
accuse"  plaintiff  as  alleged  In  his  petition. 
I>ef«idants'  evidence  tends  to  show  that  Mil- 
ton was  employed  for  the  purpose  of  investi- 
gating and  reporting,  and  this  is  the  only 
direct  evidence  as  to  Milton's  Initial  ^ploy- 
ment.  However,  the  undisputed  evidence 
shows  that  Lefkovlts  took  plaintiff  into  Hie 
room  where  Milton  was  waiting  with  the  in- 
formation that  he  had  obtained.  It  was  tbe 
intention  to  confront  plaintiff  vrith  this  evi- 
dence  and  get  him  to  admit  other  thefts,  If 
any.  Milton  testified  on  bdulf  of  defendants 
that  Lefkovltfl  wanted  him  to  And  out  if  the 
goods  were  taken  by  Allen  and  what  had  be- 
come of  them;  that  he  went  to  Mt  Wash- 
ington and  investigated  the  matter  of  the 
chain  hanger  and  came  back  and  reported  to 
Lefkovlts,  and  later  went  to  def«idants* 
place  of  business  and  suggested  to  Lefkovlts 
that  "we  talk  to  this  man  and  try  to  ascer- 
tain what  other  stuff  he  h^  taken,  if  any, 
an(t  what  had  become  of  it."  Milton  testi- 
fied that  Lefkovlts  sent  for  plaintiff  and  re* 
quested  plaintiff  to  come  into  the  room; 
"that  we  want  to  talk  to  him."  According 
to  plaintiffs  evidence,  Milton  uttered  tbe  first 
slanderous  words,  and  after  he  finished  Lef- 
kovlts Joined  In  tbe  accusations  when  ap- 
pealed to  by  plaintiff  to  refute  the  charges 
of  Milton,  thus  adding  Insult  to  Injury.  If 
there  could  be  Imagined  any  caee  where  a 
principal  ratified  the  acts  of  his  agent,  I^- 
kovits  did  tSmt  In  this  Instance,  if  plaintlfTt 


evidence  la  to  he  b^eved.  TDke  evidence  la 
8uffl(^t  to  sustain  the  charge  In  tlie  petltim 
that  the  detectives  were  employed  to  con- 
front and  accuse  the  plaintiff,  and  la  of  anch 
a  character  as  to  anataln  even  a  much  teoad- 
er  allegation  than  that. 

U  la  Inalated  that  I<efkoTits  and  the 
oorporatlia  could  not  be  aned;  that  either 
one  or  the  otiber  ia  liable,  and  not  both.  It 
la  true  that  In  aiander,  but  not  In  libel,  pub- 
lication cannot  be  tiie  Joint  act  of  two  or 
more  persons  where  there  is  no  agency  be- 
tween auch  persona;  In  other  words,  eadi  is 
responsible  for  his  own  slander,  and  not  that 
of  the  other.  MewcU,  Slander  and  Lib^  1 
487  (3d  Bd.).  Howevw,  In  thia  case  tbe  evl- 
d«ice  shows  that  Lefkovlts  owned  the  de- 
fendant corporation.  There  was  therefore  a 
close  connection  between  him  and  the  corpo- 
ration, and  the  Jury  might  well  say  under  the 
evidence  that  whatever  be  did  he  did  for  him- 
self as  well  as  for  the  corporation,  and  that 
L^ovlts,  in  uttering  his  slanderous  words, 
was  acting  for  the  corporation.  Of  course, 
Lefkovlts  was  liaUe  hims^  for  his  own 
words.  From  what  we  have  said  the  Jury 
might  well  find  that  Milton  when  he  uttered 
his  slanderous  words  was  acnng  as  the  agent 
of  Tjefkovlts  and  the  corporation,  and,  if  auch 
were  the  facts,  both  Lefkovlts  and  the  cor- 
poration are  liable  for  the  lutteTtonces  ot 
MUton.  Fenaky  v.  Maryland  Oasualty  Oo., 
supra;  McGInnla  v.  Chi.,  B.  I.  &  P.  Rd.  Co.. 
200  Mo.  347.  359,  360,  862,  363,  98  S.  W. 
590,  9  L.  B.  A.  (N.  S.)  880,  118  Am.  St  Bep. 
661,  9  Ann.  Cas.  656. 

[11]  It  is  insisted  that  plaintifTa  Instruc- 
tion No.  1  la  erroneous.  Said  InstmcUon  is 
as  follows: 

"The  court  instmcts  the  jury  that,  if  you 
find  from  the  evidence  that  on  or  about  March 
15.  1919,  the  defendant  Lefkovits  called  the 
plaintiff  into  a  room  in  the  defendants'  place 
of  bnainesa,  and  that  oa  entering  said  room 
plaintiff  fonnd  two  men  therein,  one  named 
Milton  and  the  other  named  Vallean,  and  that 
said  Lefkovits  then  and  there  closed  tbe  door 
to  said  room  and  stood  against  the  same,  and 
if  you  further  find  that  said  Milton  thereupon 
showed  the  plaintiff  a  badge  tbat  he  (Milton) 
was  then  wearing  and  stated  that  he  (Milton) 
was  a  detective,  and  that  said  Milton  then  and 
there,  and  in  tbe  presence  of  said  Lefkorits 
end  said  Vallean,  pointed  bis  finger  at  the 
plaintiff  and  made  to  the  plaintiff  the  follow- 
ing statements,  or  any  of  them,  to  wit:  'How 
mnch  of  this  man's  goods  have  yon  stolen?*  or 
'We  have  papers  here  to  show  that  yon  have 
been  stealing  stuff'  or  Tou  are  a  son  of  a  bitch 
and  a  thief,'  or  *Gentl«man,  hell;  you  are  a 
thief— and  If  you  find  that  said  statements 
were  false  and  notnie,  and  if  you  fnrthrr  find 
that  said  Lefkovits  had  employed  said  Milton 
to  he  present  at  said  time  and  place  and  to 
confront  and  interview  the  plaintiff,  and  that 
said  Lefkovits  was  then  and  there  aiding  and 
abetting  said  Milton  in  said  actions  and  induc- 
ing and  procuring  said  Milton  to  make  said 
statements  to  the  plaintiff,  or  if  you  find  from 
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the  evidence  that  the  defendant  Lefkovita,  at 
said  time  and  place  and  in  the  presence  of  said 
Milton  and  Baid  Valleaa  made  the  toUowinc 
statements  or  either  of  them  to  the  plaintiff, 
to  wit:  'No;  yon  have  been  stealing  m; 
goods;  jou  stole  that  chain  hanger,'  or  *ytm 
sold  two  batteries  for  one,  and  stole  one'— 
and  if  yon  farther  find  that  said  statements 
were  false  and  untrue,  then  yoar  verdict  will 
be  In  favor  of  the  plaintiff  and  against  the  de- 
fendant Lefkovits.  And  if,  in  addition  to  find- 
ing the  facts  as  above  stated,  you  further  find 
from  the  evidence  that  the  business  of  the  de< 
fendants,  as  shown  in  the  evidence  and  here- 
tofore mentioned  in  this  instniction,  was  at 
the  time  mentioned,  and  for  a  long  time  pre* 
vioQS  thereto  had  been,  conducted  in  the  name 
of  the  defendant  Edward  Ught  Company,  and 
that  during  the  time  hereinbefore  mentioned 
and  for  a  long  time  previous  thereto  the  de- 
fendant Lefkovits  owned  practically  all  of  the 
capital  stock  of  said  Edward  Light  Company, 
and  was  the  president  and  manager  of  the 
same,  and  that  during  the  transactions  and 
statements  hereinbefore  mentioned  saSd  Lef- 
kovits was  acting  for  and  In  behalf  of  said 
Edward  Light  Company,  then  your  verdict  will 
be  in  favor  of  the  plaintiff  and  against  both  of 
the  defendants  in  tiiis  case." 

[12]  In  this  connection  It  is  insisted  tliat 
the  iDstructioQ  is  a  comment  on  the  evidence. 
"We  fall  to  see  how  It  can  be  so  'construed. 
It  is  insisted  that  the  Instruction  does  not 
ccmform  to  the  petition  in  that  It  tells  the 
Jury  that  they  might  find  for  plaintiff  If  MU- 
ton  was  employed  the  defendant  "to  con- 
front and  interview  the  plaiotift,"  while  the 
words  used  in  the  petition  are  "to  confront 
and  accuse  plaintiff."  We  think  that  this 
difference  between  the  wording  of  the  peti- 
tion and  the  language  of  the  Instruction  is 
Immaterial  for  the  reaarai  that  the  instruc- 
tion has  the  Jury  find  mfflcimt  facts  which. 
If  true,  show  that  Leftorits  and  the  corpora- 
tion ratified  the  acts  of  Milton  in  slandering 
plaintiff.  The  instruction  expressly  has  the 
jury  find  that  L^ovlts  made  the  initial  em- 
ployment of  Milton.  It  also  allows  the  jury 
to  find  that  Lefkovits  at  all  times  acted  tor 
the  corporation,  and  It  submits  facts  which, 
If  found  by  the  Jury  to  be  true,  constituted 
ratification  by  both  defendants  as  a  matter  j 
of  law  of  Milton's  acts  In  slandering  plain- 
tiff. In  having  the  Jury  find  that  Milton 
was  employed  **to  confront  and  interview 
the  plnlntlCT'  an  unnecessary  burden  was 
assumed  by  plaintiff,  and  there  was  no  re- 
versible error. 

From  what  we  have  said  each  one  of  the 
fllanders  ^utMnltted  in  the  instruction  axe 
actionable  per  se,  and  the  contention  that 
both  Lefkovits  and  the  corporation  could 
not  be  liable  for  the  various  slanders  In  die 
instruction  Is  not  well  taken. 

tl3]  Complaint  is  made  of  plaintiff's  In- 
struction No.  2,  for  the  reason  that  It  does 
not  properly  define  malice.  The  lustruction 
tells  the  Jury  that— 


«  •  In  order  to  find  that  said  words 

were  uttered  with  malice,  it  is  not  essential 
.  that  such  malice  should  be  proved  by  express 
and  direct  testimony;  but  such  malice  may  be 
inferred  from  the  fact,  if  such  is  the  fact,  that 
anch.  words  wer<  uttered,  and  were  false  and 
untme,  and  were  ottered  knowing  and  inteti- 
tionally  and  without  legal  Justification  or  ex- 
cuse." 

Defendants  have  not  pointed  out  wherein 
this  definition  Is  defective,  and  we  find  noth- 
ing wrong  with  It.  Buckley  v.  Enapp,  4S 
Mo.  152,  16L  The  petition  charges  that  tbe 
words  were  "maUdous"  and  were  "maUcioua- 
ly"  uttered* 

[14]  It  Is  Insisted  that  plaintiff's  instruc- 
tion Na  4  Is  a  comment  on  the  evidence. 
Said  Instructitm  reads  as  fdlowe: 

"The  court  instructs  the  jury  that,  if  yoo 
believe  from  the  evidence  that  the  plaintiff 
signed  the  statement  (offered  in  evidence)  un- 
der coercion  and  duress,  and  not  of  his  own 
free  will,  then,  io  arriving  at  yonr  verdict,  yoa 
may  disregard  said  statement  and  give  no 
effect  to  the  same.'* 

Defendants'  instruction  Na  7  reads  as  fid- 
lows: 

"The  court  ■  instructs  the  Jury  that.  If  you 
find  and  believe  from  the  evidence  that  the  de- 
fendant did  act  say  the  following:  'No,  yon 
have  been  stealing  nky  goods;*  Ton  stole 
that  diaJn  hanger;'  and  Ton  sold  two  batter- 
ies for  one  and  stole  one'— rand  if  you  further 
find  and  believe  from  the  evidence  that  the 
plaintiff  knowingly  and  wrongfully  took  the 
goods  of  the  defendant,  and  without  authority, 
and  without  maKing  any  charpe  or  entry  there- 
of, sent  a  certain  chain  hanger  and  other 
minor  attachments  to  tbe  M.  TH.  Church  on  the 
14tb  day  of  March.  Iftlft,  and  thereafter  paid 
the  price  of  said  chain  hanger,  together  with 
tbe  costs  of  investigation,  and  further  stated 
that  it  wns  hii  written  confession,  as  set  out 
in  plaintiff's  petition,  and  if  yon  further  find 
and  believe  from  the  evidence  that  said"  writ- 
ten confession  of  plaintiff  was  made  on  bis  own 
free  will  and  accord,  then  your  verdict  mnot 
be  for  the  defendant" 

Plaintiff's  Instruction  No.  4  Is  tbe  converse 

of  defendants'  Instruction  No.  7,  and.  If  there 
Is  any  error  In  platntUTs  Instniction,  it  was 
Joined  In  In  defendants'  Instruction. 

[15]  It  is  Insisted  that  the  court  erred  In 
refusing  defendants'  Instruction  No.  14  and 
in  giving  the  instruction  as  modified.  The 
Instruction  as  given  reads  as  follows: 

"The  court  Instructs  the  jury  that  it  is  not 
aufficient  tbat  the  words  proved  are  of  equiva- 
lent meaning  with  those  charged  by  plaintiff 
and  sAown  &ir  the  evidmoet  and,  imleas  you 
find  and  believe  from  the  evidence  that  the 
words  proved  are  snbstantially  the  same  words 
charged,  your  verdlefc  must  be  for  defendant.** 

The  instruction  as  offraed  Is  substantially 
the  same  as  that  given,  except  that  the  words 
we  have  italicized  were  not  In  the  one  offer- 
ed. There  is  no  complaint  In  the  motion  for 
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a  new  trial  In  reference  to  the  court's  giTlng 
the  court's  Inatructlon  No.  14,  but  there  is 
complaint  at  the  court's  refusal  to  give  de- 
fmdants'  instruction  No.  14.  fDie  instnietlon 
as  givcsi  reads  suhetantlalljr  the  same  as  de> 
fraxdants*  given  Inatnictlini  Na  8»  irbidi  tdls 
the  Jury  that — 

"Plaintiff  must  prove  to  tiie  satisfaction  of 
the  jury,  hj  a  preponderance  of  the  evidence, 
that  defendant  nttprpd  the  words  charned  as 
slanderona  a*bttantUiUy  those  words  thovm  in 
<Ae  evidence;  and  proof  that  Jke  utiertd  eqviv- 
•tent  toerdi  or  word*  of  •iiiUIiv  Anport  lOtU  not 
do."  ataUcacora.) 

The  coart,  no  doabt,  amended  defendants^ 
Instmctlon  No.  14  to  conform  to  defendants' 
given  Instmctlon  No.  8,  and  defendants,  hav- 
ing asked  and  procured  ttidr  tnstmctioh  No. 
%  should  not  comi^in  of  the  acUfm  txt  the 
court  In  b«rmonWncr  aB  the  InstracUonB 
wltti  the  (me  given.  We  Oilnk  the  sense  of 
Instnietlon  Na  14  as  ^ven  Is  that  plaintiff 
was  required  to  prove  substantially  the 
words  charged,  and  that  proving  words  of 
similar  Import  to  those  charged  was  not  snfB* 
dent  If  this  Is  what  the  Instnietlon  means, 
of  course,  there  was  no  wror  in  the  giving 
of  it,  and  the  conrt  did  not  snbatanttally 
change  the  instruction  as  offered. 

[II]  There  was  no  error  refusing  de- 
fendants instructions  Nosl  0  and  10  on  the 
burden  of  proof,  for  tlie  reason  that  they 
woe  misleading  on  the  question  as  to  who 
had  the  burden  of  proving  Justiflcatltm  or  the 
tmth  of  the  words  diarged  to  have  been 
slanderous.  HiIs  burden  was  <m  defoidants. 
(25  Cyc-  413.) 

tin  It  is  Insisted  Uiat  ttie  verdict  Is 
against  the  weight  of  the  evidence  and  is  Uie 
resnlt  of  passion,  prejudice,  arid  mistake,  and 
Is  for  the  wrong  party.  We  have  carefally 
read  the  record,  and  dnd  there  Is  nothing 
involved  except  the  mere  wel^t  of  the  evi- 
dence,  which  was  for  the  jury  and  Uie  trial 
court,  and  not  for  this  court.  Terry  t.  k.  O. 
Rys.  Co.,  228  S.  W.  8SS;  Barm<m  v.  Irwin, 
219  8.  W.  892;  Robertson  v.  KochtltfiKy,  217 
S.  W.  B43 ;  Abemathy  v.  Mo.  Faa  By.  Co., 
217  8.  W.  568. 

The  Judgment  is  affirmed. 

All  concur. 


THEE  et  al.  V.  WABASH  RY.  CO. 
(No.  13813.) 

(Kansas  City  Court  of  Appeals.  Misaoiiri. 
April  4,  1921.  Rehearing  Denied  May  2, 
1921.   Oertlorari  to  Snpreme  Court  Denied.) 

t.  Carrlen  «»47(l)  —  Coatraet  hy  staflea 
agent  far  his  oompasy  held  pood. 
A  contract  entered  Into  by  a  station  agent 
In  behalf  of  his  company  with  a  shipper  to  fur- 
nish cattle  cars  &eld  good. 


2.  Release  «=S330— In  shipper's  ooatraet  held 
aot  to  cover  breaoh  af  prior  oral  eoatraot  to 
farnlsh  oars. 

Wbere  a  station  agent's  oral  contract  with 
a  stock  sliipper  to  furnish  can  was  breached 
by  the  carrier,  and  the  shipper  sabaeqaently 
entered  into  a  written  contract  for  shipment 
whereby  be  rdeased  all  claims  by  reason  of  any 
prior  verbal  contract,  MA,  that  Such  release 
did  not  affect  tbe  cauie  of  action  on  the  oral 
contract;  that  being  a  different  contract  upon 
which  a  right  of  action  bad  already  accrued. 

3.  Carrim  «»207(l)  —  Live  stock  eostraots 
mast  ha  ooastrusd  liberally  for  shipper, 

AH  live  stock  contracts  must  be  construed 
liberally  in  favor  of  the  sliipper  against  the 
carrier. 

4.  Carrlars  «=9230(7)— Failure  te  dsflne  oral 
ooatraet  la  salt  ^lalast  earrler  held  sot  ar> 

rar. 

In  a  suit  1v  a  live  stoiA  shipper  against  a 
carrier  fbr  breach  ttf  an  oral  agreement  to 
fumisb  cars,  failure  to  Instmct  as  to  the  mean- 
ing of  tbe  term  "oral  contract"  Aeld  not  error. 

f.  Appeal  and  error  «bI001(I)— Verdict  for 
plaintiff  aastalsad  by  ■vMoaoa  will  sot  be  dla- 
tarfted. 

Where  there  is  ample  evidence  to  sustain  a 
verdict  for  plaintilf,  and  tbe  jury  has  passed  up- 
on it,  the  finding  will  not  be  diatnrbod  on  ap- 
peal. 

I 

Appeal  from  Circuit  Court,  Boone  County ; 
David  E.  Harris,  Judge. 

Action  by  Ed  Thee  and  others  against  the 
Wabash  Railway  Company.  Judgmwt  for 
plaintiffs,  and  defendant  api>eal8.  Affirmed. 

See.  alao,  217  8.  W.  068. 

McBalnfi,  Clark  ft  Bollina,  <tf  Columbia, 
for  appellant 

North  Todd  Gentry,  of  ColumUa,  Cor  re- 
spondents. 

ABNO£X>,  J.  Tbis  is  an  action  In  damages 
against  the  Wabaah  Railway  Company  baaed 
upon  tbe  violation  of  an  oral  contract  made 
October  14,  1917.  by  the  station  8g«it  of  the 
defendant  company  at  Columbia,  Mo.,  with 
plalntlffa,  whereby  said  agent  agreed  to 
have  three  empty  cattle  cars  at  said  station 
on  the  following  day,  ready  fOr  i^lntlffsr 
use  in  the  shlpmrat  of  66  head  of  fat  cattlew 

The  petition  all^ea  that  In  pursuance  of 
said  contract  the  plaintiffs  drove  their  said 
cattle  to  Columbia  and  placed  them  In  de- 
fendant's Btock  pens  for  shipment  on  Octo- 
ber 15,  1917;  that  the  defendant  failed  to 
have  any  of  said  cars  at  Columbia  on  that 
day,  and  failed  to  provide  plaintiffs  with 
the  three  cars  in  which  to  ship  their  cattle 
according  to  contract;  that,  said  cars  not 
being  furnished,  plaintiffs  were  compelled 
to  keep  and  feed  said  cattle  until  October 
16th;  that,  owing  to  said  d^ay,  said  cattle 
lost  flesh  and  shrunk  in  wdght  more  than 
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they  wonld  have  done  bad  ttaer  not  been  de- 
l&yed;  tbat  said  cattle  depreciated  In  value 
and  were  unsalable  and  stale  on  the  market, 
and  the  market  price  of  such  cattle  declined, 
and  plaintiffs  were  compelled  to  pay  tmt  and 
expend  gums  of  money  for  extra  feed  for 
said  cattle;  wherefore  plaintiffs  sued  for 
the  stun  of  11,179.75; 

Defendant's  answer  was :  First,  a  general 
denial;  and,  second^  defendant  states  that 
this  was  an  Interstate  shipment  of  cattle,  be- 
ing from  Columbia,  Mo.,  to  Chicago,  111.,  with  , 
the  privilege  of  the  National  Stockyards,  111.; 
that  said  shipment  was  made  under  the  pro* 
visions  of  a  written  contract  among  othei: 
terms  of  which  was  ''section  8,*"  wbitib  pro- '. 
Tided: 

"The  parties  of  the  second  part  hereto  agree 
to  assume  all  risk  of  injury  or  damage  to,  or 
escape  of,  the  live  stock  aforesaid,  which  may 
happen  to  it  while  in  the  stockyards  of  said 
party  of  the  first  part,  awaiting  shipment  at 
any  point  oa  any  line  of  railroad  owned  or 
operated  by  the  party  of  the  first  part,  and  In 
consideration  of  said  rate  herein  named  ship- 
per hereby  releases  and  waives  any  and  all 
cause  or  causes  of  action  tbat  may  have  aecraed 
to  him  by  reason  of  any  written  or  verbal  con- 
tract prior  to  the  exeention  .of  this  contract" 

And  ftB  a  further  defense  "section  1(V  of 
said  contract  was  t>leaded,  as  follows: 

"In  consideration  of  the  rate  aforesaid,  it  is 
further  agreed  that  no  claim  for  damages 
which  may  accrue  to  the  party  of  the  second 
part  under  this  contract  shall  be  allowed  or 
paid  by  the  party  of  the  first  part,  or  sued  for 
in  any  court  by  the  party  of  the  second  part, 
unless  a  claim  (or  such  loss  or  damage  shall 
be  made  in  writing,  verified  by  the  affidavit  of 
the  party  of  the  second  part,  or  hia  or  their 
agent,  and  delivered  to  the  freight  claim  agent 
of  the  party  of  the  first  part  at  his  ofBce  in 
the  city  of  St.  Louis  within  ten  (10)  days  from 
the  time  said  stock  is  removed  from  said  f»rs; 
and  it  is  also  agresd  that,  it  any  loss  or  dam- 
age occurs  upcoi  a  connecting  line,  then  saeb 
line  Shan  not  he  liable  unless  a  clum  shall  he 
made  in  like  manner,  and  delivered  in  like  time, 
to  Bome  officer  or  general  agent  of  the  line  on 
which  the  loss  or  injury  occurs." 

Defendant  states  that  the  plaintiffs  wholly 
failed  to  comply  with  the  provisions  of  sec- 
tion 10;  and,  further  answering,  defendant 
claims  that  the  agent  of  defendant  at  Oo- 
lumbla  bad  no  power  or  authority  to  make  an 
agreement  with  plaintiffs  or  any  other  ship- 
per to  furnish  cars  at  any  definite  time.  At 
the  close  of  plaintiff's  case  the  defendant 
offered  a  demurrw  to  the  evidence  which 
was  overruled ;  and  again  at  the  close  of  all 
the  evidence  defendant  asked  a  peremptory 
Instruction  in  its  favor  which  was  by  the 
court  overruled.  The  jury  returned  a  TCt- 
dlct  for  J723.37,  upon  which  judgment  was 
rendered,  and  defendant  appealed. 

The  cause  was  instituted  In  the  drcolt 
court  of  Boono  county  in  Sevtember*  1918i 


and  is  the  second  nit  filed  In  the  case, 
plaintiffs  having  been  nonsuited  in  a  previous 
action  on  the  same  state  of  facts.  The  origi- 
nal petition  was  in  three  counts,  but  the 
first  and  third  counts  were  dismissed  by  plain- 
tiffs prior  to  the  trial  of  the  cause  on  April 
19, 1919.  From  the  verdict  In  favor  of  plain- 
tiffs on  the  second  count,  defendant  appealed 
to  this  court,  where  Judgment  was  reversed, 
and  the  cause  remanded  with  the  suggestion 
that,  "in  view  of  the  possible  right  plaintiffs 
may  have  to  amend  (concerning  which  we 
make  no  deirision),  we  will  not  reverse  the 
Judgment  outright,  but  will  remand  the 
cause"  Thee  v.  Railroad.  217  S.  W.  566. 

It  appears  from  the  contention  of  plaintiffs 
and  the  evidence  produced  that  there  were 
two  contracts  connected  with  this  transac- 
tion, namely:  (a)  An  oral  contract  to  fur- 
nish three  cars  for  the  shipment  of  58  head 
of  fat  cattle,  upon  whidi  this  suit  Is  based : 
and  (b)  a  written  contact  to  ship  46  head 
of  cattle.  The  oral  contract  Is  alleged  tc 
have  been  entered  into  en  October  14,  U17, 
and  the  written  cootFact  on  October  Ifl^  1917. 
The  oral  amtract  was  entered  into  first  and 
was  made  np  of  a  ooaversation  between 
plaintiff  Neeley  and  defendant's  as^stant 
station  agent  at  Colombia.  Neel^  testified 
tbat  on  Sunday.  October  H,  1017,  ha  called 
the  railroad  itattcm  over  the  telephony  "and 
the  young  man  In  the  t^ce  said  be  would 
take  the  order,  and  I  said  I  wanted  three 
cars  for  the  next  day,  Monday,  the  16th, 
and  that  we  wanted  to  ship  cattle,  *  *  * 
and  I  asked  If  he  would  have  the  cars  ther^ 
and  be  said  he  would."  Plaintiffs  brought 
the  cattle  In  the  next  day  (Monday),  arriv- 
ing about  U  a.  m.,  and  placed  them  in  de- 
fendant's stock  pens,  svovided  hj  d^endant 
for  stock  awaiting  shtpmoit.  The  station 
agent  thee  informed  him  that  be  had  been 
unable  to  procure  the  cars  for  tbat  O^y. 
This  compelled  plaintiffs  to  hold  the  cutUe 
until  the  next  day,  causing  an  expenditure 
for  feed,  and  a  delay  in  reaching  their  des- 
tination, which  caused  shrinkage  and  oom- 
pelled  a  sale  on  a  lower  market. 

On  ascertaining  that  the  three  cars  order- 
ed on  the  14th  conld  not  be  had  on  the  ISth, 
10  or  12  head  of  the  cattle  were  shipped  on 
that  date  In  a  car,  together  with  a  shipment 
by  a  neighbor.  The  remaining  46  head  were 
held  over  until  the  next  day,  when  they  were 
shipped  out  .from  C(dumbia  to  Chicago,  with 
the  privilege  of  the  National  Stockyards,  111. 
At  this  time  (October  16th)  a  written  con- 
tract was  entered  into  between  plaintiffs  and 
defendant 

[1]  Plaintiffs  contend  that  the  oral  coo- 
tract  pleaded  was  for  furnishing  cars  for  the 
purpose  of  shipping  cattle.  When  one  of  the 
plaintiffs  nottfled  the  station  agent  that  he 
wanted  three  cars  on  Monday  "to  ship  cattle 
in,"  and  the  agent  answered,  "All  right,  th^ 
vUl  be  hereb'*  that  was  plainly  no  ctmtract 
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of  ddpmeBt  It  wu  mtsvif  an  agreeniaitt 
to  fnrnlsh  tbo  can.  Ohee  t.  Wabash  By., 
217  S.  W.  568.  The  oral  contact  to  famish 
three  cars  was  deariy  eatablUdied  by  both 
plaintiff  Noeley  and  by  the  ni«Roraxidnm  ot- 
tered by  defendant* B  agent  In  the  tatter's 
car  book  and  signed  by  Neeley.  A  <M>ntract 
entered  Into  by  a  station  agent  In  behalf  of 
Us  company  has  bean  held  good  In  this 
Btatew  TlTlon  t.  Railroad.  172  Ma  App.  852, 
167  S.  W.  971;  Miller  t.  Ballroad,  82  Mo. 
App.  loc  dt  280;  KUseU  t.  BaUroed.  194 
Mo.  An>.  846,  188  S.  W.  111& 

Defendant  maintains  that  by  signing  the 
contract  of  shipment  on  October  16,  1917, 
plaintiffs  waived  any  cause  of  action  they 
may  have  had  undo'  the  oral  contract  to 
famish  cars. 

The  waiver  In  clause  8  of  the  written  con- 
tract did  not  embrace  and  could  not  embrace, 
without  some  consideration,  an  entirely  dif- 
ferent transaction  which  had  be^  brought 
to  an  end  by  the  action  of  the  parties,  and 
the  damages  thereon  had  already  accrued 
before  the  ^ecntlon  of  the  written  contract 
which  concerned  an  original  agreement'  and 
had  nothing  to  do  with  a  prior  Independent 
contract  which  had  been  terminated  by  the 
parties.  This  release  clause  does  not  relate 
to  the  contract  breached  and  brought  to  an 
end  the  day  before; 

In  dlscnsslng  a  similar  state  of  fa^  In 
^Tton  V.  Ballroad,  172  Mo.  App.  loc.  cit. 
865,  157  S.  W.  972,  and  dlfferoitiatlng  that 
case  from  Fountain  t.  Ballroad,  114  Ma  App. 
676,  90  S.  W.  393,  the  court  says : 

"The  release  or  waiver  clauee  in  the  con- 
tract in  that  case  was  different  from  that  con- 
tained Id  this  contract.  In  that  case  the  re- 
lease was  specifiesIlT  from  any  cause  of  action 
hy  reason  of  any  prior  verbal  contract  While 
in  the  present  case,  we  have  seen,  the  contract 
came  to  an  end  and  had  become  a  closed  inci- 
dent; and  the  release  was  not  of  any  cause 
of  action  accruing  on  a  prior  verbal  contract, 
bnt  was  a  releaae  of  any,  cause  of  action  or 
damage '  arising  on  any  verbal  representation 
made  prior  to  the  writing,  clearly  meaning  any 
repreeentatlonB  made  conccraing  tbe  shipment 
In  which  the  writing  was  exerated.  And  so  doea 
tbe  reason  of  the  matter  confine  Htm  claim  to 
'such  prior  represuitetlfms  and  agreements' 
merging  In  the  contract.  We  think  it  manifest 
that  Uie  waiver  danse  qnotod  was  not  intended 
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by  the  parties  to  embrace  a  Astlnct  snd  com- 
pleted  matter  entirely  foreign  to  it." 

[2]  Applying  this  line  of  sound  reasoning 
to  the  case  at  bar,  the  conclusion  seems  in- 
evitable that  by  the  execution  of  clause  8 
of  the  written  contract  pleaded  by  defendant 
plaintiffs  did  not  waive  any  rights  of  action 
under  the  oral  contract  of  October  14,  1917, 
which  was  breached  by  defendant  by  its 
failure  to  furnish  three  cars  for  shipping 
cattle.  That  contract  was  closed,  and  plain- 
tiffs' right  of  action  accrued  upon  said 
breach.  The  written  contra^  jvas  an  en- 
tirely different  one,  and  was  for  the  ship- 
ment of  a  different  number  of  cattle  and  a 
different  number  of  cars. 

[8]  The  authorities  hold  that  all  live  stock 
contracts  must  be  construed  liberally  In  fa- 
vor  of  the  shipper  against  the  carrier.  Rich- 
ardson V.  Railroad,  149  Mo.  loc.  cit.  323, 
BO  S.  W.  782. 

In  this  view  of  tbe  case  It  is  dear  that  the 
cltatlcms  of  defendant  In  sui^rt  of  any  other 
theory  than  the  above  do  not  apply. 

The  contention  of  defendant  that  the  court 
erred  in  permitting  plaintiffs  to  introduce 
papers  addresced  to  defendant  relative  to 
clause  10  of  the  written  contract  is  unten- 
able In  tbe  light  of  the  views  herein  express- 
ed to  the  effect  that  the  written  contract 
pleaded  by  defendant  does  not  affect  the 
operation  of  the  oral  contract  to  furnish  cars. 

[4]  Defendant  complains  that  the  court 
erred  In  giving  instmctitm  numbered  1  for 
plaintiffs.  In  this,  that  It  left  the  jury  to  de- 
termine from  the  evidence  what  is  an  "oral 
contract This  contention  doea  not  merit 
serloas  consideration.  There  could  have  been 
no  doubt  In  the  minds  of  intelligent  jury- 
men as  to  what  an  oral  contract  means,  and 
we  cannot  consider  as  prejudicial  a  failure 
of  the  court  to  Instruct  as  to  the  meaning 
of  the  term.  Defendant  failed  to  ask  any 
instruction  on  this  point,  and  he  may  not 
now  be  heard  to  complain. 

[6]  There  was  ample  evidence  produced  on 
the  part  of  plaintiffs  to  sustain  the  verdict; 
and,  as  the  Jnry  passed  upon  the  same,  the 
finding  will  not  be  disturbed  for  that  reason. 
We  find  no  reversible  error  in  the  case. 

In  accordance  with  the  views  herein  ex- 
pressed, the  Jndgmrat  Is  affirmed. 

All  concur. 
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PHILLIPS  V.  STATE.  (No.  «202.) 

(Conrt    of    Criminal    Appeali    of  Texas. 
April  13,  1921.   RebeariDff  Denied 
Oct  19,  1921.) 

1.  Criminal  law  «»I090<8)— Evidence  not  re- 
viewed in  absenoe  of  bill  of  oxoeptlons. 

The  admission  or  rejection  of  evidence  will 
DOt  be  reviewed  on  appeal  in  the  absence  of  a 
bill  of  exceptions,  notwithstandins  complaints 
of  rulines  of  tbe  court  upon  the  admiasion  of 
evidence  in  the  motion  for  a  new  trial. 

2.  Criminal*  law  <S=:>I  144(14)— Charge  pr». 
sumed  applloable  to  facts  In  absence  of  state- 
ments of  facts. 

,  In  view  of  Code  Cr.  Proc.  1911.  arts.  735, 
743,  the  court's  charge  will  be  presumed  to  be 
applicable  to  the  facts,  in  the  absence  of  a 
statement  of  facts. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robert  6.  Seay.  Judge. 

Marie  Phillips,  alias  Jack  Gafford,  was 
convicted  of  robbery,  and  she  appeals.  Af- 
firmed. 

Howard  H.  Dalley,  of  Dallas,  for  appellant 
B.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

MOBROW,  P.  J.  ConTlction  Is  for  rob- 
,  bery.  Punishment  fixed  at  confinement  in 
the  praltentiary  for  a  period  of  five  years. 

The  indictment  lacks  none  of  the  essential 
elem«its.  Xo  statement  of  facts  accom- 
panies the  record,  nor  do  we  find  any  bill 
of  jexceptions. 

In  the  motion  for  a  new  trial  there  are 
ctHUplaints  of  certain  ralings  of  the  court 
upon  the  admission  of  erldraice  and  certain 
criticisms  of  the  court's  charge  and  the  re* 
fusal  of  special  charges  requested. 

[1]  To  enable  this  court  to  review  the 
rulinfts  of  the  trial  court  upon  the  admission 
or  rejection  of  evidence,  a  bill  of  exceptions 
is  in  practically  all  cases  ^senttal.  Daffin 
V.  State,  11  Tex.  App.  76;  other  cases  col- 
lated in  Vernon's  Criminal  Statutes,  vol.  2, 
p.  534,  note  15. 

A  motion  for  a  new  trial  is  inadequate 
for  this  purpose.  ClUtou  v.  State,  70  Tex. 
Cr.  R.  34G,  150  S.  W.  1179;  Hart  v.  State, 
61  Tex.  Cr.  R.  611,  134  S.  W.  1178;  Brown  v. 
State,  58  Tex.  Cr.  E.  336,  125  S.  W.  915; 
other  cases  In  Vernon's  Crlm.  Statutes,  toL 
2,  p.  535.  By  the  statute  it  Is  required  that 
objections  to  the -charge  shall  be  made  b^ore 
It  Is  read  to  the  jury  (Code  of  Criminal  Pro- 
cedure, art  735),  and  that  the  refusal  of 
special  charges  must  also  be  then  objected  to 
(Code  of  Criminal  Procedure,  art.  743;  Yer- 
non's  Criminal  Statutes,  vol.  2,  pp.  525,  526). 

[2j  Tbe  merits  of  the  criticisms  of  the 
charge  In  the  instant  case  would  not  be 
dtscemlble  in  the  absence  of  the  statement 


of  fiftcts  wtiL^  were  befon  tbe  trial  judge 
and  to  which  the  diarges  are  jtresumed  to 
baTe  been  aK>licablei.  V&um  r.  Sta^  50 
Tex.  Or.  R.  149,  127  S.  W.  1020;  Yeraon's 
Texas  Orimlnal  Statutes,  toS.  %  p.  B20.  notes 
52  and  SS. 

In  the  absence  of  ttie  disctosnre  of  errors 
committed  upon  tiie  trial,  and  without  tbe 
foots  before  us,  we  must  presume  that  the 
t»vcedure  was  regular  and  tbe  erideace 

sufficient 
The  judgmmt  Is  attmed. 

On  Motion  for  Rehearing. 

An  affirmance  was  ordered  on  tbe.  13th 
day  of  April  last  and  during  the  same 
month  a  motion  for  rehearing  wag  filed 
stating  that,  though  no  statement  of  facts 
nor  bills  of  exceptions  accompanied  the  rec- 
ord, they  were  in  existence,  and  th'at  for 
reasons  advanced  in  the  motion  unavoidable 
circumstances  had  prevented  their  filing.  In 
the  motion  th'e  court  is  requested  to  consider 
them  together  vrith  the  explanation  of  delay. 
Dp  to  this  time  they  have  never  been  filed, 
and  we  feel  constrained  to  pass  on  the  motion 
wltho'ut  deferring  the  matter  longer.  In  the 
absence  of  the  bills  of  exceptions  and  state- 
ment of  facts,  we  have  nothing  before  us  that 
was  not  disposed  of  on  tbe  or^nal  hearing. 

The  motion  la  overmled. 


GREEN  V.  STATE.    (Ne.  6341.) 

(Court  of  Criminal  Appeals  of  Texas.  June 
22;  1921.    Rehcnring  Denied 
Oct.  12, 1921.) 

1.  Honleld*  ^236(0  ^DsaUi  fraa  dafssri- 
anf  s  allot  aatsMMbod. 

Evidence  held  to  cstaUlah  that  the  shot 
from  defendant's  gun  kOled  deceased. 

2.  Homldde  9s>300(l3)  —  Requested  oharge 
hold  to  omit  oondltlons  as  to  defendant's  cm- 
doot  ■•cauary  for  self-defeaie^ 

Requested  charge  that,  if  defendant  went 
to  tbe  deceased's  home  for  a  frigidly  purpose, 
and  about  the  time  he  arrived,  after  inquirinc 
for  deceased,  he  saw  him  run  and  pick  up  a 
gun  and  use  it  in  a  threatening  manner  as  if 
intending  to  shoot  defendant,  defendant  in  then 
shooting  deceased  would  not  be  guilty,  held  in- 
sufficient, as  defendant's  own  conduct  after  be 
arrived  would  oecessarily  enter  into  the  ques- 
tion of  his  right  to  take  deceased's  life. 

3.  Criminal  law  «»829(  I )— Roquest  osversi  ky 
general  charBe  properiy  refused. 

Refusal  of  a  requested  charge  fully  and  f aip- 
ly  covered  by  the  court's  charge  is  proper. 

4.  Crimlaal  law  «=>829(5)— In  view  of  ohargs 
on  solf-dofense^  eharye  oa  defeadaat's  right  to 
arm  hlmsair  uanocoasary. 

Defendant's  perfect  right  of  self-defense 
having  been  ^ven  in  the  charge,  and  in  no 
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wty  limited  by  JUs  going  to  d€ceued*s  home 
armed  with  a  gon,.  then  waa  no  neceaaltj  for 
cbargfog  on  defen^j^nt's  right  to  arm  hlmedf . 


5.  HomleMe  «=»I90(6}  —  Threats  not  naming 
decoaaed  admissible  If  It  oaa  ba  reasonably 
fathered  that  he  was  maaat. 

Threat  contained  in  statement  bj  defend- 
ant's son  to  defendant  on  Satardaj  before  the 
killing,  "Ton  come  over  Snnday  and  we  wUI  beat 

b  out  of  bim,"  held  admissible  on  the  theory 

that,  though  deceased  was  not  named,  it  could 
reasonably  be  gathered  that  he  was  meant;  it 
appearing,  among  other  things,  that  no  man 
other  than  deceased  and  defendant's  son  lived 
at  the  boose  where  defendant  shot  deceased. 

6.  Criminal  law  «3d942(I)  —  New  trial  n«t 
eraated  for  aawly  dltooverai  Ininairiiiiig  «vi- 
dence. 

Ordinarily  new  trial  will  be  refused  for  new- 
ly discovered  evidence  admissible  only  for  im- 
peachment. 

7.  H'nilold*  ^s»2Sa— Canvtetloa  of  marder  Ins- 
tlfled  by  evldmo*. 

Evidence  in  a  cast  where  defendant  daimed 
saU-defense  kOd  to  Justify  eonviotlon  of  mur- 
der. 

Appeal  fpom  District  Court,  Upehur  Coun- 
ty; J.  R.  Warren,  Jndge. 

L.  J.  Green  was  convicted  of  murder,  and 
appeals.  Affirmed. 

M.  B.  BriggB  and  T.  H.  Briggs,  both  of 
Glimer.  for  appellant 

H.  H.  Hamilton,  Aist.  Atty.  Gen.,  for  tbe 
Stat*. 

LATTIMORE,  J.  Appellant  was  convicted 
in  the  district  court  of  Upshur  county  of 
murder,  and  his  punishment  fixed  at  five 
years  in  the  penitentiary. 

Deceased  was  a  nephew  of  appellant,  and 
was  making  Ms  home  at  the  time  of  the 
bomldde  with  appellant's  son,  Oscar  Green, 
at  whose  house  the  shooting  took  place. 
The  bomidde  occurred  Sunday  momlng 
abont  8:80  or  9  o'dock.  A  recital  the  facts 
would  be  of  no  v&lne,  except  as  IJlumlnatlng 
oar  action  In  rnling  np<m  the  grounds  pie- 
Boited  by  appellant  toe  a  rereisal  of  Mb 
case. 

[11  Appellant  adud  a  peremptory  instnie- 
tlfm  of  not  guilty  upon  the  grotind  that  the 
evidence  did  not  establish  that  the  ^lot  from 
the  gun  of  appellant  killed  deceased.  Vbla 
was  refused,  and  we  think  iffoperly  sa  It 
Is  true  that  no  one  described  tiaa  wounds  on 
the  body  of  deceased  with  any  particularity, 
nor  did  any  one  state  in  terms  that  deceased 
came  to  his  death  by  gnnshot  wounds  in- 
flicted by  appelant,  but  the  evldrace  estab- 
lished conclutdvdy  that  death  was  the  result 
of  soch  gunshot  wounds.  Without  gfrtng  into 
the  testimony  of  the  various  eyewitnesses, 
we  quote  from  the  testtrntmy  of  Miss  Lewis, 
who  said,  referring  to  the  incidents  immedi- 
ately connected  with  the  shooting: 


^at  appellant  *Hhrowed  op  bis  gun;  that  de- 
ceased ran  and  got  a  gun,  and  both  fired  almost, 
if  not  exactly,  togetber;  that  deceased  walked 
into  the  dining  room  and  fell  in  there;  that 
he  'let  into  calling  his  niece,  saying  they  had 
killed  bim*;  that  Oscar  was  shot  in  the  right 
b!p  and  George  (deceased)  in  the  lower  bowels; 

*  *  *  wben  the  defendant  shot  him,  George 
Green  went  into  the  dining  room  and  fell; 

*  *  *  that  he  let  in  to  screaming,'  said  they 
killed  him;  *  •  •  was  standing  out  in  the 
hall  when  Mr.  Green  shot  him,"  etc. 

Many  other  things  occur  in  the  testimony 
of  other  witnesses  similar  to  the  above. 

[2]  Appellant  asked  the  following  special 
charge: 

"Gentlemen  of  the  Jury,  at  the  request  of  the 
defendant,  I  give  you  in  charge  as  a  part  of  the 
law  of  this  caae  the  following  instructions: 
That  if  the  defendant  on  the  occasion  in  quesH 
tion  went  down  to  the  house  of  the  deceased, 
George  Green,  for  the'  purpose  of  having  a 
friendly  talk  with  him,  or  fbr  the  purpose  of 
advising  him  to  give  up  the  six-Bhooter  men* 
tioned  in  the  evidence,  and  that,  when  he  ar- 
rived in  front  of  the  house,  he  inquired  for  de; 
ceased,  George  Green,  and  that  about  that  time 
he  saw  George  Green  run  from  one  room  into 
the  room  where  the  gun  was  and  saw  the  said 
deceased  pick  up  the  gun,  and  tiiat  the  deceased 
was  nidng  said  gna  in  a  threatoiinc  manner 
that  looked  like  he  intended  to  shoot  defeid* 
ant,  or  U  it  reasonably  appeared  to  the  defend- 
ant that  the  deceased  was  fixing  to  shoot  the 
defendant,  and  that  the  defendant  then  shcA  the 
deceased',  he  would  not  be  guilty,  and  this  you 
will  view  from  the  standpoint  of  the  defendant 
as  it  appears  to  lum  at  the  time  TUder  all  facts 
and  .circiimsteoces  and  evidence,  and  if  you  shall 
find  that  he  so  acted  you  will  find  the  defendant 
not  guilty,  or  if  you  have  the  reasonable  doubt 
as  to  whether  or  not  the  defendant  M  acted, 
yon  will  give  bim  the  benefit  ef  sncb  donbt  and 
find  him  not  guilty." 

This  was  properly  refused.  Irrespective 
of  appellant's  puriwse  in  going  to  the  place 
where  deceased  lived,  his  own  language  and 
conduct  after  he  arrived  there  would  neces- 
sarily enter  into  the  question  of  his  right  to 
take  the  life  of  deceased,  and  might  easily  be 
such  as  to, entirely  deprive  him  of  any  right 
of  self-defense,  and  might  show  nnitaal  com- 
bat, and  may  have  eOiown  that  deceased  was 
justified  in  getting  a  gun  and  acting  as  it  he 
intended  to  shoot  appellant  The  stato  wit- 
ness Lewis  said  that  when  appellant  saw 
deceased  he  threw  up  his  gun  before  deceased 
made  any  effort  to  get  a  gun.  Sucb  tostl- 
mony  would  clearly  make  inapplicable  the 
propositions  embraced  in  said  special  charge, 

[1,4]  The  Courtis  charge  on  threats  In 
connectltm  with  's^-defenae  was  full  and 
fair,  and  It  was  not  error  to  refnae  the 
special  charge  asked  oa  this  subject  In 
this  connection,  we  observe  that  appeUanfs 
perfect  right  of  self'defeuse  having  been 
given  him  In  the  charge  of  fbo  trial  court. 
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and,  same  having  beai  in  no  way  liml^  b7 
reason  of  his  going  to  the  home  of  deceased 
armed  with  a  shotgun,  there  was  no  neces- 
sity for  charging  the  Jnry  on  the  right  of 
appellant  to  arm  himself.  Harrelson  t. 
State,  60  Tex.  Cr.  R.  639,  132  S.  W.  783: 
Holmes  T.  State,  68  Tex.  Cr.  B.  588,  165 
S.  W.  205;  Strlcliland  T.  States  71  Tex.  Or. 
R.  582,  161  S.  W.  110. 

[5]  Complaint  la  made  of  the  admission  of 
testimony  of  Renben  White  of  the  fact  that 
on  the  day  before  the  homicide  appellant 
had  a  conversation  with  his  son,  at  whose 
bouse  the  homicide  occurred,  and  the  state- 
ment was  made,  "Yon  come  over  Sunday  and 
we  will  beat  hell  out  of  Mm."  This  was 
objected  to  because  too  general,  not  being 
shown  to  have  reference  to  deceased,  and 
as  being  Inflammatory  and  prejudicial.  The 
bill  of  exceptions  presenting  this  matter  was 
approved  by  the  trial,  court  with  the  qualify- 
ing statement  tbat  the  comiectlon  in  which 
the  language  was  used  renders  it  admissible 
as  shown  by  ttie  statement  ot  tacts.  The 
bill  wta  this  qnaliflcatlon  was  accepted  by 
ai^iellant,  and  might  bare  been  by  us 
to  have  precluded  fiie  necessity  for  further 
Investigatlim,  bnt  we  bave  looked  to  the 
statement  of  focts,  and  find  that  same  shows 
tbat  when  appellant  went  to  see  deceased 
on  the  Sunday  morning  of  the  homicide  he 
apparraitly  wished  to  compel  him  to  produce 
a  pistol  belonging  to  a  negro  named  Shorty. 
It  Is  also  shown  that  at  some  time  rec^tly 
before  the  homicide  deceased  had  used  lan- 
guage concerning  appellant  wbldi  angered 
him  very  piuch.  It  further  appears  that  on 
tbe  Saturday  afternoon  preceding  the  killing 
on  Sunday  morning  appellant  testified  that 
deceased  came  to  hla  bla<iksmltb  tbop  and 
"they  would  not  let  him  come  Into  the  shop." 
The  threat  complained  of  was  supposed  to 
have  been  made  at  said  shop  and  on  Satur- 
day afternoon  before  the  killing  next  morn- 
ing. The  witness  who  testified  to  said 
threat  said  he  heard  appellant  and  his  son 
talking  about  somebody;  they  talked  about 
a  pistol,  about  being  mad  at  somebody;  and 
that  the  son  said  to  appellant  tor  him  to 
come  over  to  bis  house  next  day  and  tbey 
wonld  beat  bell  out  of  him.  Tbe  evidrace 
farther  shows  tbat  no  other  man  Uved  at 
said  bouse  where  the  killing  occurred  except 
OBcar  Green  and  diseased.  Appellant  did 
go  over  tbe  next  morning,  having  borrow^ 
ed  a  gnn  before  going,  and.  tt  the  testi- 
mony be  tme^  bavlug  tbreatoied  to  go  there 
to  harm  deceased,  lliese  facts  do  not  bring 
tiie  Instant  case  wltbla  tbe  rule  tbat  general 
threats,  not  shown  to  have  been  directed  at 
tbe  inlnred  party,  nor  to  Indnde  him,  are 
not  admissible;  but  raUier  bring  It  within 
the  line  of  authorities  holding  threats  admis- 
>tt>le»  evoi  tboDgh  no  name  be  called.  If  it  can 


be  reasonably  gathered  that  tbe  Injured 
party  was  meant  or  included  In  such  tbreat. 
Hardy  v.  State,  31  Tex.  Cr.  R.  289,  20  S.  W. 
561;  WllUams  v.  State,  40  Tex.  Cr.  &.  601, 
51  S.  W.  220;  Sebastian  v.  Stat^  41  Tex. 
Cr.  R.  251.  53  3.  W.  875;  Taylor  T.  State, 
44  Tex.  Cr.  R.  649;  72  S.  W.  896. 

[8]  Appellant  asked  a  hew  trial  because 
of  newly  discovered  evidence,  attaching  affi- 
davits of  certain  parties  as  to  statements 
made  by  witnesses  In  the  case,  In  seeming 
contradiction  to  their  testimony  upon  tbe 
triaL  Ordinarily  new  trials  will  be  refused 
for  newly  discovered  evidence  admissible 
uily  for  purposes  of  Impeachment.  Some  of 
the  witnesses  attacked  by  said  affldavltB  were 
defendant's  own  witnesses. 

[7]  This  Atapoees  of  all  the  contentions 
made  by  appellant  upon  the  triaL  All  of  the 
eyewitnesses  to  the  homicide  testified,  two 
on  bduU  of  the  state,  and  three,  including 
appellant,  tor  the  defoise.  It  was  in  testi- 
mony by  a  witness  having  apparoitly  no 
Interest  In  the  outcome  of  the  trial  tbat  on 
the  morning  of  the  homicide  appellant  came 
to  his  house  and  borrowed  a  shotgun  and 
got  a  couple  of  shells  loaded  with  No.  4 
shot,  telling  witness  that  be  wanted  same  fbr 
the  purpose  of  kflUsg  a  hawk.  Tbls  witness 
lived  about  a  mile  teom  the  btmie  of  appd- 
lant*8  son,  where  the  shooting  occurred,  and 
stated  tbat  about  80  ndnotes  after  appelant 
got  the  gnn  he  heard  tbe  shooting.  He  also 
testified  that  a  few  days  after  tbe  sbootlng 
he  was  passing  the  home  of  am>ellant  and 
the  latter  called  him  In  and  asked  him  If 
he  was  mad  with  him  because  be  got  the 
gun,  and  told  witness  that  he  got  the  gnn 
to  shoot  tbe  boy  with,  and  that  he  knew. 
If  he  told  the  truth  as  to  why  he  wanted 
to  get  It,  witness  would  not  let  hiui  have  it. 
Another  witness  testified  that  before  the 
homicide  appellant  came  by  hia  house  and 
told  him  tbat  be  was  going  to  kill  deceased 
tbat  mom]|ig.  We  beUeve  the  facts  justified 
the  jury  In  arriving  at  tbe  verdict  rendered. 
The  evidence  was  conflicting,  appellant  tes- 
tifying that;  after  going  to  hla  son's  honae 
and  Inqutring  for  dccMsed  and  being  told 
that  be  was  not  there,  be  made  some  state- 
ment about  purpose  to  go  to  Gihncr  and 
report  deceawd  for  some  stealing;  and  that 
he  got  <ni  his  horse  and  was  about  to  start 
avray  and  turned  to  apeak  to  hla  son,  and 
that  he  knew  nothing  that  occurred  until 
a  number  of  days  aftw,  when  be  recovered 
consciousness  at  bis  home^  The  evld»ee 
showed  ttiat  two  shots  were  fired  almost 
simultaneously,  one  of  them  taking  effect  In 
tbe  body  of  deceased  and  tbe  other  in  tbe 
body  of  appelant  All  these  conflicts  of  evi- 
dence were  before  the  jury  and  have  beoi 
resolved  against  tbe  accused. 

Finding  no  error  In  the  record*  the  Judf* 
mrat  wUl  be  affirmed. 
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On  Motion  for  Iteheoilng. 


In  dictating  the  original  oplntoa  we  stated 
the  length  oC  an;>eI1ant*B  sentence  to  be  five 
years.  The  conviction  was  tot  eight  years 
viUi  Indeterminate  sentence  of  from  five  to 
eight,  and  the  derk  of  this  court  noted  the 
term  on  the  outside  of  the  record  as  being 
five  years,  which  caused  our  erroneous 
statement,  which  Is  here  changed,  and  the 
sentence  Is  referred  to  as  being  eight  years; 
our  attention  having  been  called  to  this  error 
in  the  motion  for  rehearing. 

Appellant  again  insists  that  it  was  error 
to  allow  Reuben  White's  testimony,  whldi  is 
referred  to  and  discussed  at  some  length  In 
our  original  opinion.  The  authorities  cited 
by  appellant,  upon  careful  examination,  will 
be  found  differing  in  facts  and  their  conse- 
quent principles  from  the  Instant  case.  In 
the  Strange  Case,  38  Tex.  Cr.  R.  280,  42  8. 
W.  661,  this  court  says: 

"And,  in  regard  to  the  threat  made  by  de- 
fendant asainst  his  brother  Lewis,  it  is  ab- 
solately  uBCoonected  with  aoy  tact  or  dream- 
stance  shedding  any  light  upon  this  case;  and 
in  that  connection  the  fact  that  he  'landed,  and 
said  he  would  kill  somebody  before  Saturday 
night,*  could  have  no  significance  as  tending 
to  mafce  a  Bolutfon  of  any  act  of  defendant  that 
wae  relevant  and  provable  in  the  case.  There 
is  no  pretense  that  he  referred  to  the  deceased, 
bat  they  were  then  on  ftlentBy  terms." 

In  the  Godwin  Case,  38  Tex.  Or.  B.  460, 
43  S.  W.  S36,  the  opinion  sUtes: 

"We  hold  the  rule  to  be  that  evidence  of 
general  threats  ihade  by  the  defendant  on  trial 
for  mnrder,  when  such  threats  are  not  shown 
to  be  directed  towards  the  person  slain,  or  to 
embrace  such  person,  are  inadmissible." 

tU^miag  to  tbo  threats  made  in  that  case, 
the  court  says  that  the  evidence  does  not 
even  remotely  suf^est  that  they  were  Greet- 
ed at  the  deceased. 

In  HoUey's  Case,  39  Tex.  Cr.  B.  801,  48  8. 
W.  30,  this  court  did  not  hold  the  ttireats 
inadmissible,  but,  on  the  contrary,  used  the 
following  language,  which  Is  In  support  of 
the  mle  annonnced  in  the  Instant  case: 

"It  ocenrs  to  us,  however,  from  the  other 
testimony  In  this  ease,  that,  notwHSu^anding 
deceased  was  not  named  in  eonneetion  with  the 
threats,  it  can  be  reasonably  inferred  that  the 
threats  were  directed  against  htm.  Appellant 
was  shown  to  have  had  malice  against  him,  and 
he  is  not  shown  to  have  entertained  hostile  feel- 
ings towards  any  other  person  in  the  commu- 
nity." 

In  Fossett's  Case,  41  Tex.  Cr.  R.  400,  65 
S.  W.  407,  It  was  shown  that  appellant  said 
he  wished  he  had  a  saloon  so  he  could  shoot 
a  bartender.  This  court  said: 

"^nifle  it  is  always  Important  to  abow  the 
state  of  mind  of  defendant  before  the  tdUiiv>  u 
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indicating  malice,  yet  this  state  of  mind  must  In 
some  manner  be  (Greeted  towards  deceased,  ei- 
ther by  direct  expression,  or  the  remark  mnst, 
wlthm  its  scope,  embrace  deceased.  Neither  of 
these  conditions  ere  shown  here.  It  was  not 
directed  towards  him  by  name,  nor  did  It  em- 
Iwace  him  by  intendment,  inasmoch  as  deceased 
was  not  a  bartender." 

Discussing  the  atttraient  of  the  accnsed 
that  whea  he  went  after  any  one  he  generally 
got  them.  In  the  Lucas  Gaae^  00  Tex.  Cr.  B. 
219,  05  S.  W.  1066,  it  la  stated: 

"It  is  very  dear,  from  this  bUl  of  exceptions 
and  the  witness'  testimony,  that  the  remark 
was  made  before,  and  had  no  reference  to  de- 
ceased; for  appdlant  end  deceased  up  to  this 
time  had  been  friends.** 

In  Barbee's  Case,  60  Tex.  Cr.  B.  426.  07 
S.  W.  1069,  where  appellant  was  charged 
with  the  murder  of  Jenkins,  it  was  held 
Impn^ter  to  prove  that  he  aal^  "I  am  loaded 
for  John  Davis  or  any  one  else."  Without 
discussion  of  the  principle,  Godwin's  case, 
supra,  is  referred  to  as  authority  for  this 
conclnslon.  Id  FulIer^s  Case,  64  Tex.  Cr.  R. 
457,  113  S.  W.  641,  discussing  the  admis- 
sibility of  the  statement  of  the  accused  that 
he  was  going  to  klU  a  Dutchman  or  run  him 
out  of  the  country,  this  court  said: 

"We  think  probably  this  testimony  vas  not 
admissible.  It  faas  occnrred  to  us  that  the  de- 
dslons  of  this  court,  at  least  in  the  language 
of  some  of  them,  hare  carried'  the  rule  rather 
further  than  as  an  original  proposition  the 
writer  should  have  been  inclined  to  go,  but 
where,  as  in  this  case,  there  Is  no  reference 
to  the  deceased, lio  suggestion  In  the  testimony 
that  his  troubles  with  appellant  were  the  sub- 
ject of  conversation,  and  nothing  In  the  lan- 
guage of  the  parties  to  constitute  even  a  remote 
reference  to  or  connection  with  the  deceased, 
it  wonld  seem  under  the  authorities  and  in  rea- 
son that  such  a  statement  ought  not  to  be  re- 
ceived. We  can  well  understand  how  the  evi- 
dent Idea  of  the  court  below  that  it  was  a  que*- 
tlon  for  the  Jury  might  apply  if  there  was 
enough  in  the  testimony  to  leave  It  open  to  a 
fair  inference  that  the  threats  introduced  had 
reference  to  Uie  deceased." 

Reference  to  our  statement  in  the  original 
opinion  makes  It  dear  that  in  the  conversa- 
tion testified  to  by  White  the  deceased  was 
probably  under  diaensslon  by  appellant  and 
his  son  and  was  presumably  Uie  party  re- 
feared  to  in  the  objectionable  testimony.  It 
is  not  necessary  for  deceased  to  be  named  In 
the  threat  in  order  to  make  same  admlsirible, 
and  In  passing  on  the  question  as  to  whether 
the  threat  so  made  refierred  to  or  included 
the  deceased  its  language  wUl  be  viewed  in 
the  light  of  the  entire  record. 

The  moUoD  £or  rehearing  will  be  ow^ 
ruled. 
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DOVE  V.  STATE.   (No.  6041.) 

(Oonrt  of  Criminal   Appeals  of  Texas. 
June  15,  1921.  Rebearing  Denied 
Oct  19,  1021.) 

1.  Crimlaal  law  «s>ll44(i/2. 17)— Presump- 
tions favor  regularity  of  prooeodiags  aad 
oorreotness  of  Judgment  In  absence  of  state- 
meat  of  faets  and  bills  of  axee^lont. 

In  tbe  absoice  of  statement  of  facts  and 

bills  of  ezceptiona,  every  presampHon  must  be 
Indulged  In  favor  of  the  regularity  of  the  pro- 
ceedings and  the  correctness  of  the  judgment. 

On  Motion  for  Behearing. 

2.  Crimi&al  law  «»I097(4)--Refusal  to  with, 
draw  evidence  from  jury  not  considered  la 
abaenoe  of  statement  of  facts. 

Court's  refusal  to  withdraw  certain  evi- 
dence from  the  jury  will  not  be  considered  on 
appeal  in  the  absence  of  a  statement  of  facta. 

Ai^peal  from  District  Court,  Nacogdocbea 
County;  L.  D.  GulUE^  Judga 

Will  Dove  was  convicted  of  having  posses- 
sion of  intoxicating  liquors,  not  for  medici- 
nal, me(duiiilcal»  scientific,  or  sacramental 
purposes,  and  be  appeals.  Affirmed. 

8.  U.  Adams,  of  NtoogdociieB,  tor  aK>d- 
lant  on  rehearing. 
R.  H.  Hamilton,  ABst  Atty.  Gem,  for  the 

State. 

HAWKINS,  Oonvlctton  was  for  posses- 
sion of  Intoxicating  liquors,  not  for  medicinal, 
mechanical,  scientific,  or  sacramental  pur- 
poses. Punishment  fixed  at  three  years  lo 
the  penltentlar.v. 

The  record  Is  before  this  court  without 
statement  of  facts  or  bills  of  exceptions. 

The  conviction  was  bad  at  a  term  of  court 
which  adjourne^  on  March  :!7,  1020,  The 
record  was  not  filed  In  this  court  until  Octo- 
ber 22,  1920.  As  an  excuse  for  not  getting 
the  record  filed  at  an  earlier  date,  the  cleric 
certifies  that  the  attorney  for  appellant  car- 
ried the  original  papers  to  his  office  for  the 
purpose  of  writing  the  bills  of  exceptions, 
etc,  and  lost  the  papers  and  was  only  able 
to  produce  tbem  on  October  20th,  and  did 
not  prepare  the  appeal  or  famlah  the  state- 
ment of  facts. 

[1]  We  much  prefer  to  dispose  of  cases  on 
the  merits;  hut.  In  the  absence  of  statement 
of  facts  and  bllis  of  exceptions,  every  pre- 
sumption must  be  indulged  as  to  the  regu- 
larity of  the  proceedings  and  cwrectness  of 
tbe  judgmrat 

Tbe  jodgment  is  affirmed. 

On  Motitm  for  Bdiearlng. 

[t]  In  hla  moUon  tor  rehearing  appellant 
infllsta  that  this  court  may  consider  his  spe- 
tinl  charges  which  were  refused,  even  in  the 


absaice  of  a  statemait  of  fitcta.    We  did 

not  overlook  tbem  In  disposing  of  tbe  case  Id 
the  first  Instance.  An  application  for  suspend- 
ed sentence  was  filed,  and  this  Issue  was  sub- 
mitted to  the  Jury.  The  first  special  charge 
requested  sought  to  have  withdrawn  from 
the  jury's  consideration  certain  evidence 
which  would  have  been  pertinent  under  prop- 
er circumstances  on  the  Issue  of  suspended 
sentence.'  In  the  absence  of  statement  of 
facts,  we  are  deprived  of  any  means  by  which 
we  may  determine  this  evidence  to  have 
been  Improperly  admitted,  hence  must  pre- 
sume that  no  error  in  fact  occurred. 

The  second  special  charge  was  a  request 
for  an  instructed  verdict  of  "not  guilty,"  be- 
cause of  an  alleged  defective  IndictmenL  We 
have  discovered  no  vice  In  the  Indictment. 

Tbe  motion  for  rehearing  is  overruled. 


NEEDHAM  V.  STATE.   (Ne.  S3I5.) 

(Court  of  Oiminal  Appeals  of  Texas.  Jane  16, 
IfiSl.   State's  Rehearing  Denied 
Oct  19, 1921.) 

1.  Criminal  law  «=>5I  I  (l)-~Evldence  corrobo- 
rative of  accomplice  held  Insufflclent. 

in  prosecution  for  robbery,  evideace  corrob- 
orative of  testimouy  of  accomidice  AeM  inanffi- 
cient  to  sustain  conviction. 

2.  Witnesses  ®=a203— Testimony  of  county  at- 
torney and  acoompllce's  attorney  as  to  Im- 
manl^  agreenient  not  privllesatf. 

Testimony  ot  the  county  attmney  and  the 
attordey  of  an  acoompUce  who  bad  testified  for 
tbe  state,  as  to  immumty  agreemeot  between 
county  attorney  and  accomplice's  attorney,  AeJd 
not  privileged,  under  Code  Cr.  Proc.  1911,  art. 
793,  relating  to  commuDications  between  attor- 
ney and  client;  neither  tbe  accomplice  nor  hla 
attorney  being  tbe  county  attorney's  client. 

Appeal  from  District  Court,  Barristm 
County ;  P.  O.  Beard,  Judge. 

Guy  Needtaam  was  ccuvicted  of  robbery, 
and  he  appeals.  Reversed  and  remanded. 

J(An  Taylor,  of  Marsball,  -for  an>eUant . 
Ow  M.  OuretOD,  Atty.  Gen.,  and  a  U  Stme, 
AMdi.  Atty.  Gen.,  tor  tbe  State. 

HAWKlNfi,  jr.  Appellant  was  oon^cted 
of  robbery,  and  bla  punlshmmt  assessed  at 
five  years  In  the  penltoitia^. 

On  tiie  momii^  of  Decembw  27,  1A20, 
about  3  or  4  o'clodc,  a  robbery  took  place 
over  a  garage  (or,  as  some  described  it, 
over  Moore's  Transfer  Company),  where  a 
number  of  parties  were  engaged  in  a  poker 
game;  tbab  Ruasdl  Jones  was  the  man  who 
held  the  pistol  on  Cbe  crowd,  frfaile  one  of 
his  confederates  Bscured  the  money  from  tbe 
parties  present  is  a  conceded  fact 

We  are  met  at  tbe  threshold  of  our  In- 


^ssPor  other  cases  see  «am«  topic  and  KfiY -NUMBER  In  all  Kfly-Nombared  DIsmIs  aad  Indexes 

Digitized  by  Google 


TexO 


KEEDHAM  v.  STATE 
(238  aw.) 


967 


vesttgatlon  with  an  assignment  tbat  tbe  evi- 
dence does  not  meet  tbe  requirements  of  the 
law  in  the  corroboration  of  Jones.  WlUiont 
here  setting  out  Jonetf  testimons',  lb  may 
be  stated  tbat  be  makes  out  a  case  of  coq> 
splracy  to  rob,  as  to  bimself,  Cornwall.  Jadc- 
soD,  Harris,  and  appellant  Acoordlng  to 
the  agreement  as  detailed  hf  Jones,  Corn- 
wall and  Harris  were  to  oiter  the  pt^er 
game  and  guard  against  any  of  the  other 
parties  present  making  any  resistance  and 
aid  Jones  In  securing  tbe  money  from  those 
presMit,  We  may  say  that  tbe  evidence  In- 
dicates tbat  Cornwall  and  Harris  carried 
out  their  part  At  least,  they  were  present 
and  Harris  took  tbe  money  from  tbe  parties, 
wbile  Jones  held  tbe  pistol  on  tbem;  Corn- 
wall In  the  meantime  holding  his  bands  up 
along  with  tbe  otb^s.  Jadcson  was*  to  drive 
tbe  automobile  and  have  It  at  a  conyenlent 
and  agreed  place  to  facilitate  escape  fnun 
tbe  scene  after  the  robbery  was  accompllah- 
ed.  Jones  was  to  go  up  and  do  the  part 
of  actuaUy  holding  tbe  poker  game  up,  while 
Need  ham,  appellant  was  to  remain  at  tbe 
bottom  of  tbe  stairway  with  a  i^stol  to  pre- 
vent anyone  ent«ing  or  leaving  during  tbe 
robbery.  Jones  claims  that  Needbam  was  at 
tbe  bottom  of  tbe  stairway  to  do  his  part 
when  he  (Jones)  went  up  the  steps.  When 
Jones  entered  tbe  door  at  the  top  of  tbe 
steps,  he  met  INck  LancaBter  craning  out 
Jones  permitted  him  to  pass,  expecting,  as 
be  says,  tbat  Needbam  would  take  care  of 
him  as  be  went  down.  Something  in  Jones' 
manner  attracted  Lancaster's  attention,  and 
be  lingered  long  enough  on  tbe  landing  out- 
side tbe  door  to  bear  Jones  command  to 
the  crowd  on  tbe  Inside  to  "put  your  bands 
up." 

Fnm  here  on  me  will  bear  in  mind  the 
rule  ot  exdudlng  the  testimony  of  an  ac- 
complice from  condderatloD  tn  ascertaining 
If  other  evfd^ce  tends  to  connect  Needham 
wltti  the  robbery.  After  hearing  Jones  U3l 
the  crowd  inside  fbe  room  to  bold  up  their 
hands,  Lancaster  immediately  went  down 
tbe  stairway  and  almost  directly  across  the 
street  to  the  Maraball  caf&  No  one  accost- 
ed him  at  tbe  bottom  of  tbe  stairs,  and  he 
observed  no  one  there  or  thereabouts;  in 
other  words,  he  never  saw  Needham,  where 
tbe  latter  was  supposed  to  be.  He  found  in 
the  caffi  Bechtold,  a  policeman,  and  Bogers, 
a  night  watdiman.  Bm  ta3A  ihtm  at  <moe 
that  tbe  poker  game  across  tbe  street  was 
being  b^d  np.  TtM  two  ofBcers  Immediately 
went  across  tbe  stteet  and  op  Into  the  roan, 
and  Lancaster  walked  out  In  front  of  the 
cafe.  Within  80  seconds  or  a  minute  after 
the  officers  entered  the  room,  Lancaster 
heard  snne  shots,  and  Bechtold  came  run- 
ning down  tbe  stairs,  at  whldi  time  tbe 
shooting  was  still  going  on  upstairs.  About 
the  time  Bechtold  reached  the  foot  of  the 
stairs  Lancaster  heard  a  tihot  which  he 
Uion^t  came  from  the  east,  on  the  street, 


but  did  not  see  who  fired  the  shot  Tbe 
witness  Lancaster  says  that,  thinking  pos- 
sibly the  shooting  was  coming  out  Into  the 
street  be  stepped  back  Into  the  doorway 
tbat  went  Into  tbe  caf£.  Bechtold  ran  In- 
to the  caf6  and  directed  somebody  to  tele- 
phone for  help.  The  witness  Lancaster  then 
saw  Rogers  come  down  tbe  stairs,  and  after 
bim  Jones.  About  tbe  time  he  saw  Jones 
coming  down  the  steps  Lancaster  saw  some 
one  down  at  tbe  aid  of  tbe  block;  could  not 
describe  him,  bat  merely  noticed  some  one 
as  Oiey  went  around  the  comer. 

Bechtold,  one  of  the  officers,  never  saw 
anybody  when  be  and  Kogere  walked  across 
the  street  and  np  tbe  stairs  after  having 
been  told  by  liancaster  tbat  a  robbery  was 
In  progress.  After  tbey  got  up  the  stairs 
and  Into  the  hall  where  tbe  robbery  occurred, 
Jones  and  tbe  officers  began  shooting,  and 
Bechtold  was  the  first  one  down  tbe  stqps. 
About  tbe  time  be  struck  tbe  bottom  of  the 
stairway  coming  out  of  tbe  door,  a  shot  vnu 
fired  from  tbe  east  but  be  does  not  claim 
to  know  who  fired  It  nod  never  saw  any- 
body fire  tbe  shot  Later  a  sign  banging 
over  the  stairway  was  examined,  and  a  hole 
was  found  In  tbe  sign,  which  was  apparently 
made  by  a  bullet  traveling  from  tbe  east 
The  testimony  of  Rogers,  the  other  officer, 
la  to  the  same  effect  as  Becbtold's  that  th^ 
saw  no  one  as  tbey  went  across  the  street 
and  up  the  stairway.  About  15  w  20  min- 
utes after  tbe  robbery  be  saw  Needbam 
mingling  wltb  the  crowd  at  tlie  Marahall 
cafft,  and  making  inquiry  about  the  robbery. 
Rogers  was  slightly  wounded  in  the  shoot- 
ing Id  the  gambling  ball,  and  when  be  came 
down  the  steps  after  Qie  ahooting  he  first 
started  east  but  noticed  nobody  at  that 
time  near  the  foot  of  ^tlie  stairway.  Rau- 
dieek,  one  of  Oie  narttes  who  vras  robbed 
during  tbe  transaction,  went  down  tbe  stairs 
after  tbe  shooting  subsided,  and,  a  Uttle 
while  after  Jones  went  down,  Rausbeck 
claims  to  have  seen  a  man  whom  he  took 
to  be  Needbam  turning  a  owner  of  the  block 
some  distance  east  fnmi  tbe  foot  at  the 
stairway;  thought  it  was  Needham  only 
from  his  general  description  and  his  clothing 
(the  fact  seems  to  Imve  been  established 
that  upon  the  night  in  question  Needham 
was  wearing  a  macUnaw  coat);  and  this 
witness  thought  it  was  he  from  bis  general 
SKiearance  and  tbe  character  of  the  coat 
he  was  wearing,  bat  was  not  close  enough 
to  him  at  that  time  to  see  tbe  color  of  the 
coat  Rausbeck  went  across  tbe  street  to 
tbe  cafe,  and  then  np  the  street  west  with 
Boh  Alexander,  traUIng  blood  which  seemed 
to  have  been  made  from  the  wounds  Innlcted 
upon  Jones.  As  they  were  following  the 
blood  trail  tib^  met  Needbam,  who  was  com- 
ing towards  the  cafe,  and  who  said  some- 
thing about  blood  being  all  over  Oie  side- 
walk. Needbam  at  this  time  was  coming 
from  the  south,  and  going  towards  the  Uar* 
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shall  caf6.  It  was  something  like  12  mlnnties 
from  me  time  of  the  shooting  until  they 
met  Needham.  Bausheck  and  Alexander 
only  went  a  IltUe  further  and  then  came 
back  to  the  Marshall  Cat6.  Needham  was 
there  then  asking  atwut  the  holdup,  and  if 
anybody  was  killed,  and  who  shot,  and  idak> 
ing  general  inijuirlai  about  the  robbery.  Bob 
Alexander  was  present  at  the  time  of  the 
robbery,  and  after  It  was  over  and  Jonea 
and  the  officers  had  gone  down  the  steps 
Alexander  and  the  other  parties  came  down. 
When  be  got  down  to  the  foot  of  the  stairs 
he  saw  Needham  standing  either  on  the  side- 
walk, or  Just  off  the  edge  of  the  sidewalk 
east  of  Moore's  garage,  about  30  or  40  feet 
from  the  stairway.  Alexander  claims  that 
Bausheck  came  down  ahead  of  him.  Later, 
this  witness,  Bausheck,  met  Needham  at 
Perkins*  Bros,  comer,  abotit  a  block  and  a 
half  from  the  sc^e  of  the  robbery.  Alex- 
ander does  not  think  it  was  over  10  minutes 
from  the  time  be  came  downstairs  and  saw 
appellant  on  the  sidewalk  until  he  met  him 
tiie  second  time  on  Perkins'  Bros,  comer. 
When  Alexander  came  down  the  steps  and 
saw  Needham  standti^  80  or  40  feet  from 
the  stairway,  he  did  not  suspicion  that  be 
was  implicated  In  the  robbery,  and  made 
no  r^rart  of  seeing  him  there  to  the  officers. 

W.  M.  Drury  testified  that  he  was  work- 
ing at  Simpson's  cafe,  and  that  about  the 
middle  of  the  night  Needham  was  In  bis 
place  of  business  and  had  been  there  for 
quite  a  while;  when  Cornwall,  Jacluon, 
Jones  and  a  man  he  supposed  was  Harris 
came  in.  The  four  came  in  together  and  that 
all  of  them  ate  supper.  This  witness  says 
Jackson  had  a  pistol  while  he  was  In  there, 
which  he,  witness,  put  away  for  blm  for  a 
little  while,  and  afterwards  got  the  pistol 
and  gave  It  back  to  jTackson ;  and  that  Corn- 
wall, Jackson  and  Needham  went  back  in 
the  kitchen  and  were  looking  at  the  gun. 
Pittman,  who  was  one  of  the  parties  engaged 
In  the  poker  game,  claims  that  about  ten 
minutes  after  the  robbery  he,  witness,  was 
at  the  Marshall  caf6  and  saw  Jackson  and 
Needham  drive  up  beside  the  caf6  In  a  car, 
and  that  Cornwall  and  Harris  got  tn  the 
car,  and  they  all  drove  away.  This  same 
witness  claims  that  15  or  20  minutes  later, 
while  at  the  Jail,  he  saw  these  same  parties 
drive  up  in  a  car,  and  that  two  boys  got 
out ;  Carl  Craver  and  Roy  Sisk.  (This  is  the 
only  mention  of  these  parties  in  the  record, 
and  there  is  nothing  to  show  why  they  got 
out  at  the  jail,  and  t^ere  seems  to  be  no 
connection  between  them  and  the  other  par- 
ties to  the  transaction.) 

Does  this  evidence  tend  to  connect  appel- 
lant wlUi  the  robbery?  His  part  In  the  af- 
fair, according  to  Jones,  was  to  guard  the 
stairway.  This  he  utterly  failed  to  do.  As 
Lancaster  came  down  and  the  officers  went 
up  nwe  of  them  saw  him,  and  he  In  no 
way  attempted  to  prevent  their  movements. 


Nobody  knows  who  fired  tbe  shot  at  Bech- 
told  (if  it  was  fired  at  bim),  as  he  emerged 
from  the  place  of  tbe  robbery.  Alexander 
la  Uie  only  man  who  recognized  Needham 
at  a  point  near^  tbe  stairway  than  the 
cafe,  and  his  actions  aroused  no  auspidon 
in  the  wttness*  mind  at  the  time.  This  was 
after  tlie  shooting  and  robbery,  when  there 
was  considerable  excitement  and  everybody 
was  moving  about  The  movemoita,  and  in- 
quiries of  appellant  after  the  robbery,  and 
wblle  be  was  at  the  cafe,  are  perfectly  con- 
sistent with  that  of  a  curious  bystander. 
He  seems  to  have  been  well  known  in  Mar- 
shall, and  was  acquainted  with  all  the  par- 
ties claimed  to  liave  been  Imj^cated  in  tbe 
robbery,  unless  it  was  Jones,  who  bad  only 
been  in  the  citr  about  two  weeks.  His  as- 
sociation with  them  as  testified  to  by  Drury, 
before  .the  robbery,  may  have  been  entirely 
innocent;  and,  likewise,  the  inddent  relat* 
ed  by  Pittman  of  seeing  him  c<nne  up  to  the 
cafe  in  a  car  with  Jackson,  and  drive  away 
with  Jackson,  Harris,  and  Oomwall.  In 
truth,  the  latter  Is  tbe  most  suspicious  cir- 
cumstance related  against  blm,  and  yet,  after 
all,  it  mifi^t  be  only  sosi^on,  because  be 
may  have  done  all  the  things  any  witness 
outside  of  Jones  says  be  did  do,  and  yet  had 
no  connection  with  the  robbery. 

[1]  We  do  not  bdieve  the  corroboration  is 
sufficient  to  support  the  accomplice,  and  that 
on  this  account  tbe  judgment  must  be  re- 
versed. 

In  view  of  another  trial  there  is  one  qaes- 
tion  raised  we  will  discuss.  While  Jones 
was  testifying  he  denied  having  any  agree* 
ment  with  the  county  attorney  promising 
immunity  against  prosecution.  The  county 
attorney  also  denied  having  promised  Jones 
Immunity,  but,  when  asked  if  be  bad  not 
made  such  an  agreement  with  Jones'  attor- 
neys, he  declined  to  testify  on  tbe  ground  that 
sudi  agreement  was  a  privileged  matter. 
The  attorney  for  Jones  was  then  asked  about 
such  agreement,  and  also  claimed  It  was 
privileged.  The  court  refused  to  require 
them  to  answer. 

[2]  JCbe  inquiry  was  for  the  evident  pur- 
pose of  aiding  the  Jury  in  determining  the 
Interest  and  bias  of  Jones,  and  to  «iable 
them  to  better  weigh  his  testimony.  That 
part  of  article  793  (773),  G.  O.  P.,  applicable 
here  reads: 

**An  attorney  at  law  shall  not  diadpse  a 

commnnlcation  made  to  him  by  his  client  dur- 
ing the  existence  of  that  relationahip,  nor  dis> 
close  any  other  fact  which  came  tu  the  knowl- 
edge of  such  attorney  by  reason  of  such  rela- 
tionship.** 

The  quotation  is  an  ad(^tlon  of  tbe  com- 
mon-law rule  by  our  lawmakers  with  little 
change.  Our  courts  have  been  Jealoas  al- 
ways In  protecting  communications  between 
a  client  and  his  attorney,  and  pr<^rly  ao. 
But  does  this  rule  extend  to  embrace  ft  sltup 
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atlon  Ufce  this?  Jones  wu  not  tlie  county 
Bttom^'a  cUei^  The  state  (tf  Texaa  wav 
Us  dlent  Jones'  attmm^  vas  not  the  coun- 
ty attorney's  cUenL  Wh«i  Jones  roluntaiily 
agreed  to  go  upon  the  witness  stand  and 
give  eridenc*  for  the  state,  he  became  the 
state's  wUnCfls.  but  not  the  state's  client, 
and  we  see  no  reason  why  tlie  coonty  afr 
tomey  should  not  have  answered  whettaei 
he  had  made  an  agreement  with  the  witness's 
counsel  promising  immunity. 

Mr.  Wharton  (volume  1,  p.  10B5,  S  49S, 
10th  Ed.)  saya: 

"When  an  accomplice  tarns  state's  evidence, 
he  cannot  claim  bis  privilege,  because  he  must 
tell  all  he  knows,  aa  thta  ia  a  condition  of  his 
Inunnnity." 

In  Underbill  on  Criminal  Evidence,  pu  221, 
i  176.  ia  the  following. 

**Bot  sn  acompUee  who  consents  to  be  a  wit- 
ness for  the  prosecution  cannot  claim  the  privi- 
lege for  bis  Btstements  to  his  attorney.  Be 
mast,  noder  bis  Brrangement  with  the  state,  tell 
all  he  knows,  and  if  be  knowingly  keeps  back 
any  relevast  fact  he  loses  bis  right  to  the  im- 
monity  promised.  And  the  fact  tiiat  he  may  be 
compelled  to  sta^e  what  he  divulged  to  his  at- 
torney regarding  his  goilt  may  be  the  only 
meana  left  to  an  innocent  man  accused  of  crime 
meeting  the  perjury  of  the  zeal  criminal* 
posing  as  a  penitent  accomplice  on  the  witness 
stand." 

Many  cases  will  be  found  cited  in  support 
of  the  text,  but  our  own  Courh  In  Sutton  v. 
State,  16  Tel.  App.  490,  declines  to  go  as 
for  as  the  text  or  authorltlea  cited  there- 
under would  indicate.  But  that  la  not  the 
exact  quratlon  here.  Jones  was  not  being 
asked  about  any  statement  made  to  his  at- 
torney. His  attorney  was  not  Interrogated 
about  any  statement  made  to  blm  by  his 
client.  The  Inquiry  was  whether  he  bad 
made  a  contract  with  a  third  partly,  the 
r^resentatlve  of  the  state,  and  his  client's 
adversary,  looking  to  an  armistice  and  final 
peace  as  between  the  state  and  bis  clienb  if 
the  latter  would  testify  for  the  state.  We 
do  not  believe  It  was  privileged.  Unless  the 
witness  knew  about  the  contract,  if  one  ex- 
isted, it  could,  of  course,  have  no  InQueatce 
on  his  testimcmy,  and  would  be  immaterlaL 
We  think  the  appellant  bad  a  right  to  in- 
quire of  witness'  attorneys  if  they  had  such 
a  contracb  with  the  county  attorney,  and, 
If  so,  whether  be  had  communicated  It  to  the 
witness. 

For  the  cnws  pointed  out,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

On  Motlw  for  Bdiearing. 

state,  through  her  rei^esentatlves, 
Hras.  r.  M.  Scott,  James  T.  Cas^,  and  O. 
L.  Btone,  has  filed  an  able  motion  im  re- 
hearing, urging  that  the  court  was  in  errof 
in  holding  that  the  testimony  of  the  ac- 


ciHni^Uce  witness,  Jtmes,  was  not  suffldently 
corroborated.   In  an  equally  strong  answer 
tile  Boa.  JtAn  SL  Taylor,  attcuniey  for 
peUant,  contends  that  the  former  opinion  of 
the  court  was  correct 

We  have  read  with  interest  both  tbe  mo- 
tloo  and  the  answer,  and  ttie  alignments  In 
connection  with  each.  A  proper  considera- 
tion of  the  motion  necessarily  brings  in  re- 
view die  oitlre  evidence  In  the  case,  whieh 
we  have  again  ezsmined  eridcaUy.  It  Is  a 
pleasure  to  review  a  record  whoe  it  is  ap- 
parent, BS  In  Oils  tmst  that  bolb  Oie  state 
and  ai^eilant  are  represented  in  sodi  a  way  ■ 
that  this  court  may  feel  assnred  jsotfalng 
wlU  be  left  undone  to  call  its  attention  to 
every  material  fact  upon  whidi  a  propw 
disposition  of  the  case  woold  depend.  We 
have  not  been  able  to  bring  our  minds  in 
accord  with  the  proposition  uived  oy  tbB 
representatives  <a  the  state.  We  are  still 
of  the  opinion,  after  anothw  careful  exami- 
nation of  the  facts,  that  proper  dispoettlcm 
was  made  of  the  case  In  our  fonner  c^dnion. 
We  will  not  again  reriew  the  facts,  as  this 
was  exhaustively  done  before, 

fmerefore  the  state's  motton  for  idieu^ 
ing  will  be  overruled. 


OLA88ER  V.  STATE.     (No.  62700 

(Oourt  of  Criminal  Appeals  of  Texas.  Oct.  6, 
1621.) 

1.  Recelvlao  stolen  goods  «=b6— Prindpsl  er 
acoomplloe  Is  theft  cannot  be  guilty. 

If  defendant's  sole  connection  with  a  theft 
was  that  of  an  accomplice  or  a  principal,  eon- 
riction  of  receiving  the  stolen  goods  cannot 
stand. 

2.  Larceny  «»27— If  participant's  acts  are  all 
prior  to  theft,  he  Is  an  acoomplloe,  bat  par- 
formlnfl  spedflc  part  oonsum mating  the  ge- 
siga  might  make  him  prinoipal. 

If  defendant's  criminal  acts  relating  to  a 
theft  were  all  preliminary  thereto,  he  was  no 
more  than  an  accomplice,  bot  if  be  was  a 
party  to  a  conspiracy  in  pursuance  of  which 
property  was  stolen,  each  performing  a  specific 
part,  consummation  of  tbe  design  would  char- 
acterize him  as  a  principal. 

3.  Reoatving  stolen  goods  ^»4— Possession  of 
bill  of  lading  held  a  posse&slon  of  the  goods. 

Where  bills  of  lading  to  stolen  property 
were  so  drawn  that  the  raflroad  company 
would  deliver  the  property  to  the  bolder  of 
the  bills,  possession  of  the  bills  put  tbe  prop- 
Tty  under  the  control  of  tbe  defendant,  and 
in  receiving  the  bills  he  received  tbe  property. 

4.  Ilecelvlng  stolen  goods  ^=?8(3)— Evidence 
held  to  support  eonvlctlos. 

Evidence  of  possession  of  bills  of  lading 
and  evidence  as  to  whether  defendant  was  an 
accomplice  or  prlndpal  in  the  original  taking 
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fteM  to  support  a  eouTiction  for  reeeiTiac  stolen 
property. 

B.  Indlotaeat  ud  iRfomstlea  «s>ll(2)— la- 
dhtmant  oot  iRvaild  for  oailstlaii  fran  raeord 
of  name*  of  graad  Juror*. 
The  indictment,  ha  vise  been  presented  by 
a  grand  jury  composed  of  12  men  legaUy  im- 
paneled,- was  not  rendered  void  by  the  mis- 
take of  the  clerk  In  omitting  from  the  record 
the  names  of  3  of  the  grand  Jurors. 

«.  IndlotRiaat  aid  lafornatloa  «=3ll(3)— 
OialsslOB  of  names  of  graad  Jurors  was 
praporly  oorreotod  by  order  nauo  pro  tnno. 

Mistime  of  clerk  in  omitting  from  the  rec- 
ord the  names  of  three  of  the  grand  jurors^ 
was  properly  corrected  by  order  nunc  pro 
tune. 

7.  CrlRilaal  law  «a9596(l)— CoBllnuaaeo  prop- 
erly rofnsod  for  eumalative  testinony  to  rep- 
ntatioa, 

A  continuance  was  properly  refused  to  se- 
cure attendance  of  witnesees  to  defendant's 
good  reputation  where  it  was  already  estab- 
Ushed  by  credible  witnesses  not  controverted. 

8.  Crimiaal  law  «^II66(I)~-Faliure  to  la- 
dorse  witnossos  OR  ladletmoRt  aot  natorial 
wboro  defsadaat  liad  opportuolty  to  Inter- 
view ttiem. 

Where  defendant  was  given  ample  time 
to  converse  with  state's  witnesses  before  they 
testified,  failure  to  indorse  their  names  on  the 
indictment  was  not  nuteriaL 

9.  Wltneosoa  «=»337(6)— Ifldiotnoat  for  othor 
offeRso  adnlsslblo  or  credibility. 

On  prosecution  of  defendant  for  receiving 
stolen  goods,  admitting  indictment  charging 
him  with  theft  tn  another  transaction  was  not 
error,  it  being  admissible  on  the  issue  of  his 
credibility  as  a  witness. 

10.  Crimiaal  law  «»!  172(2)  —  Coffloieat  oa 
wetght  of  evIdeBoe  not  reversiblo  unless 
barmfsl. 

Violation  of  the  statute  forbidding  the 
court  to  comment  on  the  weight  of  evidence  or 
convey  bis  opinion  is  not  reversible  error  if  it 
is  not  harmful  to  the  defendant 

N.  Criminal  law  «=>823(f]— Refusal  to  la- 
struct  Jury  to  disregard  oouusol'a  renarks  or 
other  offenses  held  not  error. 

Where,  in  prosecution  for  receiving  stolen 
goods,  indictments  for  similar  offenses  and  for 
theft  were  admitted  in  attacking  defendant's 
credibility  as  a  witness,  refusal  to  instruct  the 
jury  to  disregard  remarks  of  counsel  as  to  oth- 
er offenses  was  not  error  in  view  o£  a  general 
charge  that  ^e  -other  indictments  could  be 
considered  alone  on  his  credibility  and  that 
evidence  of  receiving  other  property  was  limit- 
ed to  the  question  of  guilty  knowledge  in  the 
instant  case. 

12.  Crimiaal  law  <^370,  371(2)— Evidonoo  of 
reoeivlag  otber  stolon  goods  from  same  par- 
tles  bold  admissible  on  latest 

In  a  prosecution  for  receiving  stolen  prop- 
erty, evidence  of  other  similar  transactions 
between  the  same  parties  and  nesr  the  same 
time  was  admissible  as  originsl  evidence  on  the 


issue  of  guil(7  kno^edgOt  fhB  crudal  queatlMi 
being  intent  and  knowledge. 

13.  Crinlaal  law  «»396(2)— Balaaoo  of  m 
partly  admitted  ooavorsatioR  hold  not  to  bo 
rojootod  Rs  hearsay. 

Where  defendant  seeking  to  show  state's 

witness  had  sought  a  bribe  from  him.  Intro- 
duced part  of  a  conversatiott  between  himself 
and  wife  and  witness,  the  state  might,  as 
against  the  objection  of  hearsay,  introduce  the 
balance  of  the  conversation  with  statement 
that  wife  was  pleading  all  the  time  for  her 
husband.  Code  Cr.  Proc  1911,  art.  811,  per- 
mitting the  whole  of  a  conversation  to  be 
inquired  into  by  parties  where  th»  adversary 
has  introduced  part 

14.  Wttnesses  «s>i  93 -Wife's  statements  in 
ooflvorsatloR  whoa  bor  basbaad  was  present 
held  aot  privileged. 

Where  defendant  sought  to  show  state's 
witness  had  sought  bribe  from  him  by  intro- 
ducing conversation  with  witness,  statements 
by  defendant's  wife,  who  was  present  and  par- 
ticipated in  Uie  conversation,  because  of  the 
presence  of  a  third  party  were  not  privileged. 

15.  Criminal  law  ^885(2)— Refusal  to  dls- 
chame  Jnnr  for  disagreemoRt  held  Rot  an 
effort  to  coerce. 

Where,  in  prosecution  for  receiving  stolen 
goods,  the  jury  after  24  hours  advised  the 
court  it  was  divided  0  to  3,  requesting  a  dis- 
cbarge for  failure  to  agree,  and  one  of  the 
jurors  sent  an  individu^  request  to  be  per- 
mitted to  go  home,  refusal  to  discbarge  them 
was  not'  an  abuse  of  discretion  nor  effort  to 
coerce. 

IB.  Crimiaal  law  144(15)— Appellate  court 
will  not  presume  that  a  statement  by  the  trial 
court  was  communicated  to  Jury. 
Where  the  court  on  a  message  from  the 
jury  that  they  were  unable  to  agree,  remarked 
to  the  officer  that  he  might  tell  the  jury  that 
it  was  unnecessary  to  communicate  with  him 
further  unless  they  reached  a  verdict  or  were 
called  for,  the  court  on  appeal  would  not  i° 
the  absence  of  affirmative  showing,  assume 
that  the  message  was  in  fact  delivered  to  the 
Jury. 

AE^wal  from  District  Ckmr^  Eaatland 
Ootmty;  B.  A.  Hilt  Judge. 

PhUlp  Glaaser  wao  convicted  of  receiving 

stolen  property,  and  appeals.  Afflrmed. 

Marks  &  Fiabert?,  of  Banger,  and  Burkett 
Anderson  &  Orr,  of  Eastland,  for  appellant 

W.  J.  Oxford,  of  Fort  Worth,  and  R.  H. 
Hamiltou,  Aaat  Atty.  Ctou.  for  the  State. 

MORROW,  P.  J.  OSie  appellant  waa 
charged  in  separate  counts  with  the  offensee 
of  theft  and  having  received  stolen  properly. 

The  second  count  alone  waa  submitted  to 
the  jury.  The  state  used  as  a  wltuess,  on  the 
promise  of  Inununity,  one  De  Vries,  frho  tes- 
tified that  he  stole  the  property  In  pursuance 
of  an  agrefflnent  with  the  appellant  and  one 
Smduck,  that  they  would  do  certain  things 


4s9For  other  cases  see  same  topic  and  KBT-NUUBSR  la  all  Kar-Nomberad  DlsMts  and  ladsus 


Digitized  by  Google 


GXiASSEB  T.  STATB 

(3M  8.W.> 


971 


facilitating  the  theft;  and  that  the  property 
should  be  Edilpped  by  rail  to  Tulsa,  Obi.,  and 
there  sold,  and  the  proceeds  divided  among 
the  three.  The  stolen  property  consisted  of  a 
lot  of  pipe  used  in  boring  oil  wells,  was  val- 
ued at  ?3,000,  was  pointed  out  by  De  Tries 
to  one  Carlton,  and  by  Carlton  hauled  to  the 
town  of  Banger  and  loaded  Into  a  car  and 
shipped  to  Tulsa,  Okl.,  under  a  bill  of  lading 
issoed  to  H.  B.  Sanders.  The  appellant  was 
found  in  possession  of  the  Mil  of  lading  while 
the  properly  was  atlll  in  the  hands  of  the 
railroad  company,  and  made  declaratitms 
concerning  his  connection  with  the  trans- 
action to  the  effect  that  he  purchased  the 
property  from  H,  B.  Sanders  without  knowl- 
edge or  notice  of  the  tect  that  It  was  stolen. 
Neither  Sanders  nw  Sondnck  was  used  as  a 
witness.  The  testimony  of  De  Vries  was  at- 
tacked by  proof  of  his  connection  with  vari- 
ous thefts,  and  his  charge  by  indictment  of 
other  thefts,  and  promises  of  Immunity. 

There  was  evidence  that  the  bill  of  lading 
came  into  possession  of  the  appellant  while 
he  was  In  the  city  of  Dallas,  Tex.,  where 
hla  wife  was  confined  In  a  sanitarium,  and  it 
was  while  be  was  at  Dallas  that  he  was 
found  in  possession  of  the  bill  of  lading  and 
made  the  declaration  referred  to.  Whether, 
under  the  evidence,  the  appellant's  connec- 
tion with  the  theft  was  that  of  an  accom- 
plice or  a  principal  therein  were  matters 
which  might,  with  propriety,  have  been  de- 
termined by  the  jury.  This  however,  was 
n<^  demanded,  and,  so  far  as  the  evidence 
is  concerned,  the  question  for  review  le 
whether  or  not  there  is  sufficient  evidence,  if 
bdleved  by  the  jury,  to  establish  appellant's 
guilt  as  a  receiver  of  the  stolen  property. 

[1, 2]  In  deciding  this  anestion,  it  Is  neces- 
sary to  keep  in  mind  the  law  whereby,  if  ap- 
pellant's sole  connection  with  the  theft  was 
that  of  an  accomplice  or  a  principal,  his 
conviction  as  a  receiver  could  not  stand. 
Eolb  V.  State,  228  S.  W.  210;  Simpson  v. 
States  81  Tex.  Cr.  R.  88&;  196  S.  W.  835; 
Bnxw  T.  State,  8S  Tex.  Or.  B.  133,  210  S. 
W.  80S;  Middletoh  t.  State,  86  Tex.  Cr.  B. 
307,  217  S.  W.  104&  In  other  words,  If  ap- 
pellant's criminal  acts  relating  to  the  trans- 
action were  all  preliminary  to  the  theft,  he 
would  have  been  no  more  than  an  accomplice 
thereto.  If,  however,  the  appellant  was  a 
party  to  a  conspiracy  In  pursuance  of  which 
property  was  stoleoi,  each  conspirator  per- 
forming a  spedflc  part,  the  consummation  of 
the  design  would  characterize  appellant  as  a 
prlndpal.  Smith  t.  Stat^  21  Tex.  App.  108, 
17  8.  W.  BB&;  Bnrow  T.  State,  85  Tex.  Cr. 
B.-1S8,  210  S.  W.  80S. 

De  Tries,  In  his  testimony  to  the  effect  that 
be  stole  the  jKoterty,  la  corroborated  by 
Oarlton,  who  transported  It  to  the  car  and 
was  1^  appellant,  bat  tills  he  explains  in 
a  manner  conslsttrnt  with  his  Innocence 
rtwlnrtng  that  Oazltoa  was  Indebted  -to  hlio. 


and  that  by  arrangement  with  his  business 
associate,  Sonduck,  appellant  paid  the  charg- 
es as  a  means  of  collecting  his  d^  frtun 

Carlton. 

A  witness,  testifying  to  the  interview  with 
appellant  in  DallaS  after  the  discovery  of  the 
theft.  Imputed  to  the  appellant  a  statement 
in  substance  that  he  bought  a  string  of  pipe 
from  one  Sanders,  who  came  to  him  stating 
that  he  had  a  car  of  pipe  to  sell ;  thai  ar- 
rangement had  be^  made  with  Carlton  to 
load  it  on  the  car;  that  he  was  afterwards 
Informed  by  Sonduck,  whom  he  had  sent  to 
inquire  whether  the  pipe  was  loaded,  that 
the  bill  of  lading  was  at  hand,  and  paid 
Sanders  part  of  the  money — $400.  Testifying 
upon  the  stand  upon  this  phase  of  the  case, 
appellant  said,  in  substance,  that  previous  to 
the  transaction  in  question  he  had  formed  a 
business  arrangement  with  one  Sonduck  and 
one  Weinert  for  the  purpose  of  dealing  in 
various  kinds  of  used  and  abandoned  prop- 
erty, including  pipe,  appellant  furnishing  the 
funds  in  the  main;  that  Weinert  had  ab- 
sconded with  a  large  portion  of  the  funds; 
that  he  was  advised  by  Sonduck  that  a 
friend  of  his  named  Sanders  had  a  string  of 
pipe  on  hand  which  could  be  bought  at  a 
price  very  ftvorable  to  the  purchaser;  that 
Sonduck  Introduced  appellant  and  Sanders, 
and  Sanders  insisted  that,  owing  to  his 
Mendship  with  Sonduck  and  the  low  price 
for  which  he  was  to  part  with  the  property, 
he  would  make  the  sale  to  Sonduck  alone: 
that  leaving  Sonduck  to  conclude  the  deal 
with  Sanders,  appellant  went  to  Dallas,  later 
receiving  a  letter  from  Sonduck  and  two  bills 
of  lading ;  that  he  desired  the  bills  of  lading 
as  protection  because  of  bis  loss  through  his 
partner  Welnjert.  In  the  conversation  with 
Sonduck,  according  to  the  appellant,  it  was 
stated  tiiat  De  Vries  would  point  out  the 
property.  Appellant  disclaimed  any  arrange- 
ment with  De  Vries,  or  c(»isplracy,  or  knowl- 
edge that  the  pipe  was  stolen. 

The  evidoice  showed  that  the  blUs  of  lad- 
ing to  Sanders  were  so  drawn  that  the  rail- 
road c(»npany  would  deliver  Uie  prt^ierty  to 
tlie  holder  of  the  bills  <tf  lading. 

[3]  As  stated  aboT^  Sonduck  did  not  tes- 
tify, nor  ^d  Sandos,  and  there  was  eirtdence 
introduced  that  the  bill  of  lading  was  ob- 
tained by  Sonduck,  he  using  the  name  of 
Sanders.  The  possession  (tf  the  hill  of  lading 
put  the  property  nnd«  the  contnd  of  the 
appellant,  and  unless  imder  oar  statate  the 
manual  ^ssesslon  of  It  was  reqnlred,  he. 
In  receiving  the  bill  of  lading,  received  the 
property.  Manual  possession  Is  dedared  un- 
necessary by  many  authorities.  See  Bishop's 
New  Criminal  Law,  vol.  2,  p,  1130;  Oyc.  of 
Law  &  Proc.  vol.  34,  p.  617 ;  Hugglns  v. 
State,  41  Ala.  390;  State  v.  Stroud.  9S  N. 
C.  626. 

C4]  The  appellant  having  been  found  In 
poBsesition  of  the  property  in  tlie  manner 
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stated,  and  having  explained  the  means  by  i 
which  he  obtained  it,  the  conclusion  of  the 
jury,  Implied  by  the  verdict  that  he  was  a  re- 
ceiver of  the  property  after  It  was  stolen, 
and  not  an  acc(Hnpllce  or  principal  In  the 
original  taking,  Is  not  aaauthorlzed.  Like- 
wise, in  our  opinion,  the  Jury's  flndlng  that, 
while  the  appellant  was  not  connected  with 
the  ori^nal  taking,  he  was  aware  of  the. 
fact  that  the  property  was  stolen  by  De 
Vrles,  is  supported  by  the  evldraca 

Tliere  was  conflict  between  the  app^ant's 
testimony  and  that  of  De  Vrles  touching  ap- 
pellant's connection  with  the  original  taking. 
Considering  the  discrediting  evidence  against 
De  VriM  and  the  necessity  under  the  law 
for  his  corroboration,  the  rejection  of  th&t 
part  of  It  which  connected  ajq^ellant  witb 
the  original  taking  was  not  unwarranted. 
App^ant's  posseaaton  of  the  bilU  of  lading 
was  conceded.  Other  drcqmstancea,  notably 
the  disparity  betweoi  the  amount  of  in(Hiey 
with  which  the  appellant  actually  parted  and 
the  value  of  the  prog&ty,  and  the  knowledge 
that  appellant  obtained  through  other  trans- 
mctlMui  with  De  Tries  that  the  latter  was  & 
ttaie^  were  suffldent  to  Jnsti^  the  Jnry  In 
concladiag  that  appellant's  declaration  that 
he  was  nnaware  of  tba  fact  that  the  prop- 
ertr  was  stolen  wss  not  true. 

ii,  •]  The  indictment  having  twu  presoit- 
ed  by  a  grand  Jury  oomjrased  of  12  men  le> 
gaily  impaneled  was  not  rendered  void  by 
the  mistake  of  the  clerk  In  omitting  from  the 
record  the  names  of  three  of  the  grand  Ju- 
rors. This  defect  In  the  record  was  proper- 
ly corrected  by  the  order  nunc  pro  tunc. 
Burnett  t.  State.  14  Tex:  4S6,  65  Am.  Dec. 
ISl;  Bhodes  v.  State,  29  Tex.  188;  Bennett 
V.  State,  80  Teac  Cr.  B,  082,  IM  S.  W.  145, 
148;  Bamea  v.  State,  230  S.  V.  986r  Wich- 
ita Valley  Co.  t,  Peery,  S8  Tex.  882,  81  S.  W. 
619 ;  Cfaestnutt  t.  Pollard.  77  Tex.  86,  13  S. 
W.862. 

[7, 1]  No  error  Is  disclosed  by  the  bill  oom- 
plalnlng  of  the  refusal  of  the  court  to  post- 
pone the  trial  to  secure  the  attendance  ot 
witnesses  to  his  good  reputation  tor  truth 
and  veracity  and  honesty  and  fair  dealing,  It 
aiHiearlng  from  the  qualiOcatlon  thereof,  and 
from  the  record,  that  his  good  reputation  in 
these  respects  was  established  by  several  wit- 
nesses, among  them  a  district  Judge,  without 
controversy.  It  appearing  from  the  same 
bill  that  appellant  was  given  ample  time  to 
converse  with  the  state's  witnesses  before 
they  testified,  the  fact  that  their  names  are 
not  indorsed  upon  the  indictment  was  not 
material.  Polk  v.  SUte,  60  Tex.  Cr.  B.  53, 
152  S.  W.  907;  Branch's  Tex.  Ann.  Penal 
Code,  i  S14,  and  cases  listed;  Fehr  v.  State, 
86  Tex.  Cr.  B.  96^  35  8.  W.  381,  650;  Skip- 
worth  V.  State,  8  Tex.  App.  135;  English 
T.  State,  85  Tex.  Cr.  B.  450.  213  S.  W.  632. 

[I]  There  is  no  merit  In  the  bill  complaln- 
inc  oC  the  introductioa  in  evidaice  against  ap- 


I  pellant  of  the  Indlotmoit  charging  him  with 
theft  in  another  transaction,  he  having  ante- 
cedent thereto,  in  this  case,  testified  as  a 
witness  in  his  own  behalf.  Admissibility  of 
liidictments  in  mcii  cases  for  other  fetonles 
cm  the  issue  ot  ciediblUty  (rf  tbe  accused  u 
a  witness  has  been  ssanted  in  nioneroos  oc< 
casions  in  th«  oplnlODs  of  tbis  court  Uglita 
V.  State,  21  Tier.  App.  813,  17  S.  W.  428; 
Bratton  t.  Staie^  84  Tex.  Cr.  R.  477,  81  S. 
W.  m;  Lee  t.  State,  46  Tex.  Cr.  B.  62,  78 
S.  W.  407;  BrandL's  Ana.  Tex.  Penal  Code, 
1 167. 

[10]  One  of  the  bills  dtsdoses  upon  tbo 
trial  a  colloguy  of  some  length  between  the 
Judge  presiding  and  one  of  the  defendsutfs 
attorneys^  in  the  course  of  whldi  the  Judge 
made  ronarks  which  are  complained  of. 
Tbeee  were  set  out  In  great  length  In  several 
bills  <a  exoepttons,  stress  being  laid  upon  a 
statement  In  these  words: 

"I  want  to  say  to  coonsd  ^t  he  has  a  great 
many  strictures  sgainet  the  court,  that 
the  court  Is  going  to  give  aU  his  dienti  a  fair 
triaL" 

The  use  of  the  word  "strlctores"  Is  partic- 
ularly emphasized  as  prejudicial.  Our  stat- 
utes forbid  the  trial  Judge,  upon  ruling  upon 
evidence,  to  comment  upon  its  weight,  and 
adds: 

"Nw  shs&  he,  at  sny  state  of  the  proceed- 
ings, previous  to  the  retom  of  the  verdict, 
make  any  remark  calculated  to  convey  to  the 
Jury  his  (pinion  of  the  ease." 

Bxplaining  the  bill,  the  court  said,  in  sub- 
stance, that  throughout  the  trial  the  counsel 
had  pendstenUy  intuposed  trivial  objeetlcms 
to  the  IntrodDction  ct  evldoice  obviously 
admissible,  tbenby  matwlally  obstructing  die 
progress  of  the  trial,  portraying  by  the  tone 
of  his  Toloe  and  fhdal  expressions  and  man- 
nerisms feeling  against  the  court  While 
the  ct^loquy  revealed  by  the  record  added 
nothing  to  the  dignity  and  decorum  of  the 
trial,  the  remarks  of  the  judge  were  not,  in 
our  Judgment,  violative  of  the  statute  men- 
tioned, nor  were  they  calculated  to  prejudi- 
cially affect  the  case  of  the  accused.  McGee 
V.  SUte,  37  Tex.  Cr.  B.  668,  40  S,  W.  967  ; 
HarreU  v.  State,  39  Tex.  Or,  R.  204,  45  S.  W. 
581.  Even  wtiea  the  court  makes  a  comment 
inhibited  by  the  statute,  if  It  Is  not  harmful 
to  the  accused,  it  does  not  Justify  a  reversal 
of  the  judgment  English  v.  State,  85  Tex. 
Cr.  R.  457,  213  S.  W.  632 ;  WiUiams  v.  Stotei. 
61  Tex.  Cr.  R.  287,  148  S.  W.  768. 

[11]  In  Bill  No.  7,  complaint  is  made  of 
the  refus&l  ot  the  court  to  instruct  the  Jury 
to  disregard  the  remarks  of  one  of  the  oonn- 
selr- 

"wherein  he  discussed  the  aHeged  taking  of  62 
joints  of  casing  Jrom  the  Sfadding  lease  and 
54  Jointo  of  earring  from  the  Barnes  lease,  snd 
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bidiefaneiit  tber^M  aa  the  defendant  «aa  not 
on  trial  for  tihoae  tnuutaetions." 

It  appears  tbat  two  Indlctmenta  were  in- 
troduced agalnat  tbe  aj^^ant.  In  each  of 
wblch  he  waa  diarved  with  the  theft  and  of 
fraudulent  receiving  of  oil  well  casing. 

l%ere  waa  also  TWbal  testimony,  to  the 
eBect  that;  at  abont  the  aome  time  that  the 
offense  under  InvestlgBtton  .was  committed, 
the  appellant  received  ttro  other  cars  of 
stxAea.  oiBfaig.  In  a  genecol  (ibaxM»  the  Jury 
was  instructed  that  the  indictments  jwuld 
be  omsldered  alonei  upon  the  credibility  of 
the  acCased,  and  that  the  evidence  of  receiv- 
ing other  property  was  limited  to  the  ques- 
tion of  gunty  knowledge  In  the  instant  case. 
AKJellant  Insists  that  the  expressions  in  the 
case  of  Whitflll  v.  State,  75  Tex.  Cr.  R.  1, 
169  S.  W.  682,  support  his  contentldn  that 
error  requiring  reversal  was  disclosed.  Whit- 
flll was  convicted  of  burglary.  He  testified 
as  a  witness  In  his  own  behalf,  and  the  state 
lotroduced  an  Indictment  for  tbeft  on  the 
issue  of  his  credibility.  Counsel  for  the 
state,  commenting  upon  this  Indictment  for 
another  offense,  said;  "It  Is  a  strong  cir- 
cumstance to  show  his  guilt  In  this  case." 
Counsel  for  the  appellant  at  the  time  men- 
tioned privately  to  the  Judge  his  objection 
to  this  argument,  but  de<dlned  to  interrupt 
the  attorney  for  the  prosecution  and  make 
the  objection  In  an  open  manner.  The  court. 
In  that  case,  as  In  this  one,  barged  the  Jury 
that  the  Indictments  must  be  considered  upon 
the  Issue  of  credibility  alone.  WhltfiU's 
Case  WHS  afDrmed,  thou^  the  court  said  It 
regarded  the  argument  as  improper,  but  con- 
sidered the  failure  of  the  ai^Ilant  to  make 
an  open  objection  to  It  inadequate  to  require 
the  court  to  take  notice  of  It. 

£12]  In  the  case  b^ore  us.  It  does  nt^  ap- 
pear that  any  obJeetl<nL  was  made  to  the 
a^nmen^  but  t3iat  the  special  charge  men- 
tioned  was  requested.  In  bo  tar  as  the  spe- 
cial charge  was  aK>llcable,  Its  substance  was 
apparently  embraced  In  the  main  charge 
wherein  the  Jury  was  Instructed  that  the  In- 
dictmaits  In  evidence  were  unable  alwe  up- 
on the  appellant's  credibility  as  a  witness, 
ajiA  that  the  evidence  of  rec^pt  of  other 
stolen  property  was' to  be  confined  to  the  Is- 
sue of  Intent  and  guilty  knowledge.  The  fact 
that  the  prcverty  waa  stotei  and  shipped, 
and  the  bills  of  lading  put  In  possession  of 
the  appellant,  was  conceded.  The  crucial 
question  In  the  case  related  to  the  Intent 
and  Imowledge  with  which  the  appellant  act- 
ed. In  bis  dedaratlon  and  testlm(my,  he 
disclaimed  any  guilty  knowledge  or  intent 
The  burden  was  primarily  upon  the  state  to 
establish  the  fiict  that  he  knew  the  property 
was  stolen.  In  discharging  this  burden  the 
evidence  of  other  stmlllar  transactions  be- 
tween the  same  parties  and  near  the  same 
time  was  available.  It  wot  original  evld«m» 


upon  Uie  Issue  of  guUty  knowledge.  Whar- 
ton's Crim.  E/vldence,  voL  1,  p.  135;  Fry  v. 
State,  88  Tex.  Cr.  R.  507,  203  8.  W.  1096 ; 
Hogg  V.  State,  W  Tex.  Cr.  R.  252,  146  S.  W. 
196:  Morgan  v.  State,  81  Tex.  Cr.  R.  9,  18 
S.  W.  647;  Hendaw>n  v.  State,  76  Tex.  Cr. 
R.  66, 172  S.  W..7ft4 ;  Hanks  v.  State,  t»  Tex. 
Cr.  R.  451,  117  S.  W.  161. 

Via,  a  state's  witness,  after  testifying  to  a 
conversation  with  ai^Ilant,  admitting  his 
possession  of  the  bills  at  lading  to  the  stolen 
property,  was,  on  cross-examination,  asked 
various  questions  which  In  his  qualification 
of  the  bills  of  exceptions  relating  thereto  the 
trial  Judge  interpreted  as  an  attempt  upon 
the  part  of  the  defense  to  show  that  the 
witness  had  sought  a  bribe  from  the  appel- 
lant. In  the  course  of  the  cross-examination 
it  was  shown  that  the  witness  had  seen  the 
appellant  and  his  wife  on  certain  occasions, 
and  bad  a  conversaUoa  with  the  appellant  In 
the  presence  of  his  wlfe^  and  In  the  develi^ 
m&it  of  this  evidence,  among  others,  these 
questions  were  asked : 

"Didn't  you  ask  Mr.  Olasser,  in  the  pres- 
ence of  his  wife,  how  much  money  he  could 
raise  If  .be  ooold  get,  you  out  of  ttiia  scrape? 
What  did  yon  go  there  for  if  It  was  not  for 
tliat? 

"Q.  Did  yon  talk  there -about  a  man  named 
De  Voe?   A.  Tes,  sir. 

"Q.  And  yon  told  him  yon  had  seen  De  Toe 
once  and  was  to  see  him  again?  A.  No,  rir." 

And  farther  inquiry  on  cross-examination 
developed  that  in  the  presence  of  appellant's 
wife  the  witness  had  told  the  appellant  that 
De  Toe  had  offered  the  witness  first  |800,  and 
then  $1,000,  to  rdease  the  appellant  He  was 
then  asked: 

"Tou  told  him  to  bring  the  fl.OOO  next  Sun- 
day, and  in  case  he  did  that  there  would  be 
Qotbing  of  the  whole  case? 

"Q.  Was  this  conversation  in  the  presence  of 
his  wife?  A  Tea,  sir;  Us  wife  was  pleading 
all  the  time  for  her  hn^Huid.'* 

[U,  14]  On  redirect  examination  the  wit- 
ness was  asked  to  repeat  the  entire  conversa- 
tion with  reference  to  the  transaction  with  De 
Voe.  Responding,  the  witness  said  that  appel- 
lant asked  if  the  witness  bad  seen  De  Voe  and 
what  De  Toe  offered  him,  and  that  he  toid  ap- 
pellant that  he  offered  him  first  $300  and  tbea 
$1,000;  that  the  wife  then  interposed,  and 
sold  that  It  would  kill  her  if  her  husband 
should  go  to  the  penitentiary,  and  asked  the 
witness  If  he  could  not  do  something,  and 
she  said:  "Mr.  De  Toe  has  been  to  see  you, 
as  you  say.  How  much  did  he  offer  you?" 
To  which  the  witness  replied:  "First  $300 
and  then  $1,000."  She  said:  "You  wouldn't 
take  It?"  The  basis  of  the  appellant's  ob- 
jection, as  disclosed  by  the  bill,  was  that  the 
declarations  of  ths  wife  were  hearsay,  and 
that  her  part  in  the  conversation  was  a  viola- 
tios  of  the  statute  Inhibiting  the  use  of  the 
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wife  as  a  wltiiQ8S>agaliut  ber  huibaod.  In 
our  opinion,  the  appellant,  having  Introduced 
a  part  of  the  conversatloii,  la  not  in  a  posi- 
tion to  complain  If  the  wlw>ls  omveraatlMi 
was  develtqwd  by  the  state.  The  atatnte 
(article  811  of  the  Oode  of  Criminal  Proced- 
ure) declares  that: 

"When  part  of  [the]  •  •  •  declaration  or 
coQTersation  *  *  ■*  is  given  in  evideoce  by 
one  party,  tbe  whole  on  the  same  subject  mar 
be  inquired  into  b;  the  other." 

The  procedure  seems  to  have  been  within 
the  terms  ctf  this  statute. 

The  appellant,  by  his  cross-examination  of 
Via,  manifestly  sought  to  discredit  him  and 
to  lay  predicate  for  his  impeachment  By 
the  inquiries  made  and  the  answers  solicit- 
ed, he  developed  the  fact  timt  at  the  conver- 
Bation  hts  wife  was  present  and  participated. 
Wl\at  she  said  under  these  circumstances, 
being  in  the  presence  of  a  third  party,  was 
not  privileged.  Cole  v.  State,  51  Tex.  Cr. 
R.  93,  101  S.  W.  218;  Bichartls  v.  State.  65 
Tel.  Cr.  K.  27«,  116  S.  W.  587 ;  Hampton  t. 
State,  78  Ter.  Or.  E.  639. 183  S.  W.  890.  The 
materiality  of  the  wtiole  conversation,  as 
bearing  upon  any  discrediting  influence  that 
the  cross-examination  may  have  had,  appears 
obvious,  and  It  being. material  and  within  the 
statute  mentioned,  the  fact  that  the  wife 
partidpated  did  not  require  its  exclusion. 

[1 S,  1 6}  The  foreman  of  the  jury,  after  It 
had  been  in  retirement  some  24  hours,  sent 
to  the  court  a  written  statement  advising 
the  court  that  ther  were  divided  9  to  3,  and 
that  an  agreement  was  not  i>o68lble,  and 
requested  a  discharge.  At  the  same  time 
one  of  the  Jurors  sent  an  individual  request 
to  be  permitted  to  go  home  at  night  that  he 
might  be  present  with  his  wife  and  her  two 
children,  she  having  no  one  else  to  stay 
with.  Wbw  these  communicatlcms  were  de- 
livered, the  trial  Judge  Tomarked  to  the 
officer  that  he  might  tdl  the  Jury  that  it 
was  unnecessary  to  ctnnrauidcate  wlQi  Um 
further  unless  they  reached  Uie  verdict  or 
wer»  called  for.  The  Ulls  complaining  of 
this  matter  did  not  affirmatively  show  wheth- 
er the  message  was  communicated  to  the 
jury  or  not.  The  court,  in  explaining  the 
bill,  said  that  tbe  Jury,  in  his  opinion,  had 
not  sufficiently  deliberated  upon  the  case  to 
Justify  their  release.  It  was  the  duty  of  the 
trial  Judge  to  keep  the  Jury  together  for  such 
reasonable  time  as,  in  his  discretion,  was 
necessary  to  complete  their  deliberations. 
His  refusal  to  discharge  them,  In  the  instant 
case,  manifested  no  abuse  of  his  discretion, 
and  suggests  no  effort  to  coerce  them.  We 
cannot  assume,  in  the  abs^ce  of  an  affirma- 
tive showing  to  tliat  effect  in  tbe  bill,  that 
the  message  of  the  court  was  delivered  to 
the  jury.   Bven  If  the  contrary  wn-e  tru^ 


we  diwem  In  It  ^otUng  sobTWiiTe  ol  appA- 
lant's  li^tB.  Dow  t.  Stated  SI  Tex.  Or,  R. 
278.  ao  S.  W.  583;  Carlisle  t.  States  66  S. 
W.  366;  State  t.  Place,  11  Ann.  Gaa.  note  p. 
113S;  Brady     State,  "74  S:  W.  771. 

No  errors  appearing  ttke  judgm^  !■  af- 
firmed. 


FRANCIS  r.  STATE.    (No.  S778.) 

(Court  of  Crfaninal  Ai^eals  of  Texaa.  Jna  S^ 

1921.   ReheatlDg  Denied  Oct  12,  1921.) 

1.  Gamlag  «=363(3)— Statute  naklag  offease 
misdemaaoor  held  sot  repealed  ^  latar  atat- 

ute  maklnii  It  felony. 
Article  572,  Pen.  Code  1911,  enacted  in 
1881,  providing  that  any  person  permitting 
gambling  games  to  be  played  upon  his  premises, 
being  a  public  place  or  appartenances  of  public 
place,  shall  be  fined  not  leas  than  920  or  more 
than  flOO.  is  not  repealed  by  artide  069,  Pen. 
Code  1911,  enacted  in  1807.  providing  that  a 
person  renting  premises  or  intwested  hi  keep- 
ing premises  used  in  gambling  gamea  shall  be 
guilty  of  felony,  and  be  punished  by  confine- 
ment in  penitentiary  not  less  than  two  or  more 
than  four  years. 

2.  Statutes  «=>14ft-8tatat8  beM  Mt  laa*mrt- 
eotly  Inearpenrted  Is  reiMos. 

Article  672,  Pen.  Code  1911,  maUng  It  a 
misdemeanor  for  any  pergoif  to  permit  gambling 
on  his  premises  or  premises  nnder  bis  contrbl, 
being  a  pnbiic  place  or -appurtenance  of  publie 
place,  having  been  brought  forward  in  the  re- 
vision of  1911.  tivether  with  an  annotation  of 
a  decision  of  the  Court  of  Criminal  Appeals 
that  it  was  not  repealed  by  article  509,  It  was 
not  incorporated  in  the  revision  inadvertently, 
in  view  of  Acta  80th  Leg.  (1907)  c.  180,  H  1-fi 
(2  Gammel's  Laws,  N.  8.  p.  S77),  providing 
for  commiaaioners  to  revise  tbe  laws,  section 
2  of  which  provides  that  they  shall  a^ipt  svch 
of  the  revised  laws  as  shall  not  have  been  n- 
pealed  or  amended. 

3.  Statutes  ^231  — Re-eRaotment  of  atat- 
ate  after  Judicial  oonstruotlon  Is  au  adoi^ 
tton  of  that  eosttnietlaB. 

When  the  statutes  are  revised  by  tbe  Zjeg- 
islature  without  changing  a  statute  which  had 
been  Judicially  construed,  the  revision  without 
disnge  Is  an  adoptlott  of  the  Judicial  eonstme- 

tion. 

4.  GtmlsB  4=>76— Statute  dlsttngalshes  Is  psa- 
Ishment  between  person  permitting  gambling 
on  premises  and  one  ninnlsg  premises  for 
purpose  of  gambling. 

Tbe  purpose  of  article  672,  Pen.  Code  1911, 
is  to  pnoish  with  a  fine  persons  who  permit 
ganbUng  to  be  carried  on  on  tiielr  premises, 
while  the  pwpose  of  artide  000  is  to  panish 
persons  interested  in  premises  who  run  them 
for  the  purpose  of  promoting  and  uconragliig 
gambling  games. 
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5.  CrilfttaAl  law  «s»27— GmIho  «s»l06-Of- 
fMte  aNegeil  hefd  to  ba  HUdeiiiMNvr. 

An  indSotmaat  aUcEuv  that  the  aecnsed 
unlawfuUj  ud  Imowinsly  permitted  propertr 
and  pnmiBea  to  be  used  aa  a  place  for  gamblios 
ehargea  a  ndBdemeazwr,  and  will  not  support 
conWction  for  felony  under  Pen.  Code  1911, 
art.  672. 

6.  QamiBf  «=9g2— liidletmMt  for  iwailttlns 
gamMIng  tiald  lasafflcient,  la  falllig  to  ohargs 
that  th«  premises  were  appurteaant  to  paMie 
plaee. 

Under  article  572,  Fen.  Code  lOll.  proTid- 
inf  that  a  person  who  permit!  a  gambting  game 
to  be  played  upon  premlaeB  nnder  Ida  control, 
being  appurtenant  to  a  public  place,  sball  be 
fined  not  lees  tban  $25  nor  more  thaa  $100,  sn 
indictment  diarging  that  defendant  permitted 
premises  to  be  need  for  gBmbtmg,  omitting  an 
allegation  that  the  premises  were  appurte- 
nant to  a  public  place,  does  sflit  fitnport  con- 
viction for  a  misdemeanor. 

7.  Gaming  4=a63(2)— Statvtw  heM  eeiiinoHii||. 

In  Pen.  Code  1911,  art.  551,  making  the 
keeping  or  exblbitiDg  of  gambling  tables  a  mis- 
demeanor, conflicts  with  article  558,  dedaring 
the  same  acts  a  felony;  and  article  S73,  pre- 
scribing a  misdemeanor  penaltr  for  renting  a 
house  for  the  purpose  of  being  used  for  place 
for  gaming  Is  irreconcilable  with  arti^  559. 

Aiveal  from  District  Coart,  Smitb  County ; 
J.  B.  Warren',  Judge.  . 

Jeny  Vrandi  was  cimvlcted  of  permitting 
jpranlses  to  be  used  for  gaming,  and  appeals. 
Remsed  and  prosecaUon  dismissed  as  to 
one  coont  In  Indictment. 

Simpson,  Lasseter  A  Gentry  and  Jolmson 
ft  Edwards,  all  of  Tyler,  for  appellant. 

AlTln  M.  Owsley.  Asst.  Atty.  Gen.,  tor  the 
State. 

MORROW,  P.  J.  [1]  Appellant  was  convict- 
ed for  violation  of  tlie  gaming  law;  punish- 
ment fixed  at  confinement  In  the  penltcntlarr 
for  two  years.  The  count  in  the  Indictment 
upon  which  the  conviction  rests  contains  the 
following: 

*****  Did  then  and  there  unlawfully  and 
knowingly  permit  property  and  premisea  there 
situate  and  then  and  there  under  his  control  to 
be  used  as  a  place  to  bet  and  wager  and  to 
gamUe  at  games  played  with  cards  then  and 
there  played,  and  did  then  aod  there  unlawfully 
and  knowingly  permit  said  property  and  prem- 
ises to  be  used  as  a  i^ace  where  people  re- 
sorted to  gamble,  bet,  and  wager  upon  games 
and  then  and  there  played  with  cards." 

From  the  chaise  we  quote  the  following: 

"Our  law  provides  that,  if  any  person  shall 
knowingly  permit  property  or  premises  of  which 
he  is  owner,  or  whit^i  is  under  his  control,  to 
be  need  as  a  place  to  bet  or  wager  or  to  gamble 
with  carda,  or  as  a  place  where  people  resort 
to  gamble,  bet,  or  wager  upon  anything  vbat- 
ever,  shall,  upon  conviction,  be  punished  by 


confinement  in  the  penltontiacy  not  less  than 
2  nor  mors  than  4  years.** 

The  statute  upon  Which  the  eon^etlon  pur- 
ports to  rest  Is  article  KlO,  whtdi  reads  thus; 

"If  any  person  shall  rent  to  another,  or  shall 
keep  or  be  in  any  manner  interested  In  keeping, 
any  premises,  building,  room  or  place  for  the 
purpose  of  being  used  as  a  place  to  bet  or 
wager,  or  to  gamble  with  cards,  diee,  donunoes, 
or  to  keep  or  exhUdt  for  the  purpose  of  gam- 
ing, taoj  bank,  taUe,  alley,  machine,  whe^  or 
device  whatsoever  or  as  a  place  where  people 
resort  to  gamble,  bet  or  wager  upon  anythhig 
whatever,  or  shsJU  knowingly  permit  property 
or  premises  of  which  he  is  owner,  or  which  is 
under  his  control,  to  be  so  used,  shall  be  guilty 
of  a  felony,  and,  upon  conviction,  shall  be  pun- 
ished by  oonflnonent  In  the  penitentiary  not 
less  than  two  nor  more  than  four  years,  regard- 
less of  whether  any  of  the  above  mentioned 
games,  tables,  banks,  alleys,  machines,  wheels 
or  devices,  or  thmgs,  are  licensed  by  law  or 
not;  and  any  place  or  device  shall  be  consider- 
ed as  naed  for  gaming  or  to  gamble  with  or  for 
betting  or  wagering,  if  any  fees,  money,  or  any- 
thing of  value  is  bet  thereon,  or  if  the  same 
is  resorted  to  for  the  purpose  of  gasoing  or 
betting." 

We  also  quote  article  572: 

""If  any  person  Bhafl  permit  any  game  pro- 
hibited by  the  provisions  of  this  diapter  to  be 
played  in  his  house,  or  a  house  under  bis  con- 
trol, or  upon  his  premises,  or  upon  premises 
under  his  control,  the  said  house  being  a  pub- 
lic place,  or  the  said  premises  being  appurte- 
nances to  a  public  place,  he  shall  be  fined  not 
less  than  twenty-five  nor  more  than  one  hun- 
dred dollars." 

Article  572  was  first  enacted  In  1881 ;  arti- 
cle 559  dates  from  1907.  In  the  revision  of 
the  Penal  Code  adopted  In  1911  both  are  in- 
cluded. By  a  majority  opinion,  this  conrt. 
In  Robertson  v.  State,  70  Tex.  Or.  R.  310.  159 
S.  W.  713,  decided.  In  substance,  tJiat  article 
559,  by  implication,  repealed  article  572,  and 
that  In  adoptli^  the  Revised  Penal  Code  con- 
taining article  572  the  Legislature  acted  In- 
advertently, and  that  in  copsequence  thereof 
article  672  was  not  a  part  of  the  law.  Not- 
withstanding the  decision  mentioned,  appel- 
lant insists  that  article  572  is  In  force,  and 
that  thereby  the  acts  with  the  commission 
of  which  he  Is  charged  and  cpnvlcted  are 
not  felonies,  but  misdemeanors;  that  It  was 
not  the  Intent  of  the  Legislature  to  denounce 
as  a  felony  one  who  merely  suffered  the  play- 
ing of  a  prohibited'  game  in  bis  house,  but 
to  become  a  felony  the  proof  must  show  more 
than  the  mere  sufferance  or  acquiescence  In 
the  gaming;  that  It  must  show  that  the 
premises  were  kept  "for  the  purpose  of  being 
Vied  as  a  place"  to  gamble  or  to  exhibit  a 
banking  game  where  people  resort  to  gam- 
bling. Sanction  of  this  view  Is  drawn  from 
the  language  of  article  559,  which  differs  from 
that  of  article  572  by  the  Inclusion  of  the 
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words  quoted  ftnd  itnlldzed  abore.  Refer- 
ence Is  made  to  the  case  of  Walters  t.  State, 
66  Tex.  Cr.  B.  240.  126  S.  W.  12,  as  giving 
support  to  the  construction  of  the  statutes 
contended.  From  the  opinion  of  the  court, 
written  by  Judge  Ramsey,  In  that  case^  we 
take  the  following  quotations: 

"In  tfats  connection  it  should  be  stated  that 
the  prosecotioi]  in  this  case  was  onder  article 
388f  (Acts  80tb  Ijeg.  p.  109),  which  article 
.  reads  as  follows:  If  any  person  shall  go  into 
or  remain  In  any  gambling  bouse,  knowing  the 
same  to  be  such,  or  shall  remain  in  any  place 
where  any  of  the  games  prohibited  by  this  act 
are  within  bis  knowledge  being  played,  dealt 
or  exhibited,  he  shall  be  punished  by  a  fine  of 
not  leas  than  twenty-fire  nor  more  than  fifty 
dollara.  Gambling  boase  and  gaming  house,  as 
used  In  tills  act,  is  meant  any  place  where 
people  resort  for  the  pnrposo  of  gaming,  bet- 
ting or  wagering.'  •  •  • 

"We  think  that  from  the  language  of  the  act 
•  •  •  referred  to,  *lt  any  person  shall  go 
into  or  remain  in  any  gambling  house,  or  re- 
midn  in  any  place  where  any  of  the  games 
prohibited  by  this  act  are  within  bis  knowledge 
being  i^ed,'  taken  in  eoottection  with  the 
language  'gambling  bouse  and  gaming  house,* 
is  meant  any  place  where  people  resort  for  the 
purpose  of  gaming,  betting,  or  wagering,  and 
that  It  was  intended  to  make  it  an  offense  for 
personp  to  freqnent  gambling  halls  where  peo- 
ple resorted,  and  where  the  same  are  conduct- 
ed, in  a  sense,  continuously.  The  erils  the 
legislature  had  in  mind  were  no  doubt  to  pre- 
vent patronage  and  frequenting  of  such  places 
by  persons  who  might  be  tempted  into  evil 
conduct,  or  where  in  andii  centers  of  vice  the 
Idle,  the  Tidous,  and  the  corrupt  might  become 
a  meflaee  to  sodety,  and  be  provoked  to  breach- 
es and  vlolatioiu  of  the  law.  In  this  case  the 
house  was  a  private  re^dence.  The  evidence 
does  not  shoi^  it  was  a  gaming  house,  in  the 
sense  In  which  that  term  is  used.  True,  a  pri- 
vate residence  may  become  a  gambling  bouse,  if 
continuously  or  even  frequently  resorted  to 
for  this  purpose;  but  the  house  here  is  not 
made  to  appear  by  the  evidence  to  be  such  a 
place.  It  was  not  Intended,  we  think,  br  the 
L^slature,  to  make  it  an  offense  for  one  who 
either  as  a  guest,  visitor,  or  inmate  of  a  house 
failed  to  flee  from  same  as  from  a  scourge, 
because  without  bis  knowledge  and  probably 
without  hia  conseut  other  inmates  or  persons 
were  for  the  time  being  engaged  in  gaming. 
The  whole  tenor  of  the  act  above  quoted  mani- 
festly hears  this  construction." 

This  view  was  also  considered  and  reject- 
ed by  the  majority  court  in  Robertson  v. 
State,  Bupra.  It  cannot  be  denied  that  the 
language  adopted  Is  not  the  same,  and  that 
article  559  Is  susceptible  of  the  construction 
that  the  "permitting*  therein  referred  to  was 
"for  the  purpose  of  being  used  as  a  place," 
etc.  To  hold  that  the  acts  charged  in  the 
indictment  are  punishable  as  felonies,  and 
not  as  misdemeanors,  It  becomes  necessary  to 
decide:  First,  that  In  the  adoption  of  article 
559,  article  572  was  repealed  by  implication; 
aecondf  that  la  re-oiactlng  article  672  In  the 
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did  so  unconsciously,  and  with  no  intent  that 
that  allele  should  have  a  vital  place  in  the 
law.  It  may  be  conceded  that  there  are  In- 
stances In  which  repealed  statntes,  having 
been  re-enacted  in  revision,  have  been  held  In- 
operative upon  the  theory  that  their  re-enact- 
ment fras  ioadvertent  Sutherland  on  Stat- 
utory Cknstmction  (2d.  Bd.)  voi.  1,  |  281,  and 
ToL  2,  t  461 ;  Lyon  v.  Ogden,  85  Me.  874,  27 
AtL  2S8;  Olsen  t.  Harltwen,  67  Fed.  849. 
6  0.  0.  A.  008;  Bank  t.  Patty  (D.  C.)  16 
Fed.  761.  To  Hpply  this  principle  to  article 
672,.  It  Is  necessary  first  to  inquire  whether 
article  672  was,  In  fact,  repealed  by  impli- 
cation by  the  enactment  of  article  560.  Up(m 
this  the  decision  of  this  court  in  Slmona  t. 
Stete,  66  Tex.  Cr.  B.  339,  120  S.  W.  208.  has 
a  direct  and  definite  bearing.  Simons  was 
chai^^  with  the  offense  of  "permitting  gam- 
bling" In  hie  house.  The  indictment  was 
drawn  under  artlde  672.  supra,  and  he  was 
charged  and  convicted  of  a  misdemeanor. 
Upon  appeal  he  assailed  the  Judgment  upon 
the  ground  tiiat  article  673  was  repealed  by 
the  enactment  of  article  559.  The  members 
of  the  oonrt  were  unanimous  against  this 
eontraitlon.  Judge  Bomsey,  in  writing  the 
opinion,  thus  expressed  12ie  oondutf  on  of  the 
court: 

"It  is  elementary  that  repeals  by  Implication 
are  not  favored.  The  act  of  the  Thirtieth  Leg- 
islature does  not  in  terms  repeal  the  act  on 
which  this  prosecution  vras  based,  nor  does  it 
do  BO  by  any  reasonable  or  fair  inference,  and 
that  it  was  not  the  intention  so  to  do  w«  think 
It  is  so  manifest  and  dear  as  to  admit  of  do 
doubt" 

[1]  In  deciding  the  I^bartson  Ou^  nipra, 
the  majority  of  the  court  held  that  13b»  pterl- 
ons  opinion  rendered  In  the  SIbkkis  Case, 
supra,  was  unsound,  and  orermled  It  If  all 
question  as  to  the  accuracy  of  that  holding 
be  waived,  the  Inquiry  whether  in  re-enacting 
article  672  the  Legislature  acted  advisably 
or  Inadvertently  cannot  be  overlooked.  Beai^ 
Ing  upon  that  question,  we  refer  to  the  act 
of  the  Legislature  passed  In  1807,  in  whldi  a 
revision  of  the  Penal  Code  'was  directed  and 
provided  for.  Acte  of  the  30th  Legislature 
c  180;  Oanunel's  Laws,  New  Series,  vol.  2, 
p.  377. 

Sectlui  1  makes  It  the  duty  of  the  Qovem- 
or  to  appoint  caauats^outn  to  "revise  and 
digest  laws— dvU  and  criminal."  From  sec* 
tlon  2  we  quote: 

"Said  eommiarioners  shall  adopt  such  of  the 
revised  statutes,  dvil  and  criminal,  as  have  been 

repealed  or  amended." 

Section  4  we  quote: 

"Said  commissioners  shall  embody  the  result 
of  their  labors  in  two  bills;  one  containing 
the  entire  body  of  the  dvfl  statutes  and  the 
other  thf  entire  body  of  the  statutes  relating  to 
criminal  law,  both  properly  indexed,  which  bills 
said  conuuissionerB  shall  report  to  the  Gov- 
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emor  on  or  befor*  tke  meetiiis  of  tb«  Thirty- 
first  Lcffislature;  and  it  vball  be  the  duty  of 
the  OoTemor  .  apcok  the  receipt  of  said  Ulls 
and  re^Kirt  to  canae  five  htudred  copies  of  the 
same  to  be  printed  at  the  expense  the  state, 
*  *  *  whkh  said  copies  shall  be  deUTered  to 
the  Secretary  of  State  for  nse  vt  said  li^sla- 
tore." 

Sectl<»  S  provides  for  fhe  sapervlBion  and 
pilntiiv  l>7  the  Cwnmisaitmers  and  their  oom- 
penaatlon  therefor.  Pursuant  thereto  tbe 
coDtmlsslooers  were  appointed,  and  presented 
a  biU.  which  was  enacted  by  the  L^islatore, 
and  from  which  we  quote  section  1: 

**Be  it  enacted  hy  the  Iiesiilatnre  of  the  state 
«f  Texas,  that  the  foOowlnc  titles,  diapters  and 
•rtadea  shall  hcnafter  onistitate  tb»  Penal 
Coda  of  the  state  of  Texas.** 

Section  8  reads  Oras: 

*'It  Is  prodded,  howerer,  ttat  the  anaotstioBs 
under  the  sereral  artidee  of  the  Penal  Oode 
and  the  Oode  of  Oriminal  Frooadnre  ahaQ  not 
be  construed  to  be  any  part  of  either  of  nld 

Oodes." 

Included  tn  this  bill  under  article  672  Is 
the  annotation  Teadlng  tbns: 

"This  article  was  nQt  repealed  either  in  terms 
or  by  impUcation  by  the  Acts  of  the  Thirtieth 
Legislature,  page  107."  Simons  t.  State,  66 
Tex.  Cr.  a  S39. 120  S.  W.  208. 

It  Is  thus  made  manifest  that,  in  the  opera- 
tion of  revising  and  codifying  tbe  criminal 
laws  by  tbe  commlssloiiers,  who  were  learned 
and  distinguished  dtizens  of  the  state,  the 
preparation  of  tbe  bill  for  adoption,  the 
sapervisicm  of  the  printing,  and  tbe  passage 
by  tbe  tegislatlve  branch  of  tbe  government, 
article  672  was  not  only  brought  forward  as 
an  unrepealed  law,  but  the  deciidon  of  this 
court  judicially  determining  that  It  was  not 
repealed  by  implication  or  otherwise  in  tbe 
passage  of  article  669,  supra,  was  ocmsidared 
and  brought  to  the  attention  of  all  concerned. 
In  tbe  light  of  Its  hist(^,  we  are  unable  to 
persuade  ourselves  that  before  the  adoption 
at  the  Bevlsed  Statutes  of  1911,  article  672 
had  been  repealed,  or  that  It  was  incorpo- 
rated tn  the  revision  by  inadverteice. 

That  part  of  the  case  of  Robertson  v.  State, 
supra,  holding  that  it  was  r^tealed  and  re- 
•df^ted  by  inadvertence,  apparently  proceeds 
in  accord  with  a  presimiption  at  variance 
with  tbe  obvious  facts.  That  the  I^egislature, 
in  which  there  were  many  eminent  lawyers, 
in  performing  so  important  a  duty  as  the 
re-enactment  of  the  Penal  Code,  were  uncon- 
adons  of  the  fact  that  two  years  before  the 
court  of  last  resort  In  the  state  held  article 
S>T2  was  not  repealed,  is  a  presumption  which 
Is  not  to  be  made  In  the  absence  of  convinc- 
ing facts.  Especially  is  this  true  when,  tra- 
der the  article  in  question,  as  contained  In 
the  revision,  there  was  noted  the  fact,  in- 


the  articaUy  bad  been  Judicially  determined. 
The  Legislature,  in  the  bill  providing  for  a 
codiflcatton,  carefully  prohibited  the  bring- 
ing forward  of  repealed  lawa  The  incorpora- 
tion of  article  572  in  the  revision  implies 
tliat  the  codiflers  regarded  the  article  as  a 
vital  part  of  the  law,  and  this  being  empha- 
sized by  reference  to  a  decision  of  the  court 
passing  dlrectiy  upon  it,  we  think  the  more 
reasonable  and  fair  conclusion  is  that  the 
article  was  by  the  L^lslature  consciously 
left  in  the  statute  with  the  intention  that 
it  should  receive  the  lnterpretati<m  which 
bad  tteen  given  it  by  tbe  court 

[3]  Granting  that  It  was  consciously  re- 
enacted,  its  effect  is  not  difficult  of  ascer- 
tainment. Mr.  Blat^  in  bis  work  on  the  In- 
tepretation  <tf  Laws,  pt  SOB,  said; 

"When  the  Legislatnre  revises  the  statutes 
of  the  state,  after  a  particular  statute  has  been 
Judidally  eonstrued,  without  changing  that 
statute,  it  is  presumed  that  tbe  Legislature  in- 
tended tiiat  the  same  construction  should  con- 
tfaiiie  to  he  appUad  to  that  statute.'* 

Tills  .prindple  has  often  received  the  sane* 
Uon,  notatdy  in  the  case  of  Oulf.  etc.,  By.  v. 
Tort  Worth,  etc.,  Hy.,  68  Tex.  98,  2  S.  W.  199, 
3  S.  W.  664,  and  of  this  court  in  Lewis  v. 
State,  68  Tex.  Cr.  R.  361,  127  S.  W.  808,  21 
Ann.  Oas.  666.  In  the  last-named  case,  there 
is  quoted  from  Sutherland  on  Statutory  C<m- 
atrucUon  tbe  following  Quotation: 

**Jn  the  interpretation  of  re-enacted  statutes 
the  court  wUl  fi^ow  ttae  eonstntotion  which 
they  received  when  previously  in  fwce.  The 
LegiBlature  will  be  preeumed  to  koow  tbe 
effect  which  such  statutes  originally  had,  and  by 
re-enactment  to  intend  tbat  they  ^onld  again 
have  the  same  effect" 

C4]  The  construction  given  the  statute  in 
Simons  V.  State,  supra,  Is  consistent  with 
that  previously  given  a  part  of  the  same  law 
in  the  Walters  Case,  supra,  in  that,  by  ac- 
cepting tbe  view  that  under  artlde  672,  it 
was  Intended  to  punish  one  who  mereiy  suf- 
fered a  prohibited  game  to  be  played  on  his 
premises  by  a  flne,  and  not  to  put  him  on  a 
parity  with  one  who  maintained  his  premises 
"for  the  purpose  of  being  used  as  a  place  to 
bet,"  which  was  made  a  felony  by  article  669. 
That  the  L^^slature  should  have  regarded 
one  who  merely  permitted  a  game  played  on 
his  premises  as  worthy  of  a  milder  punish- 
ment than  that  imposed  on  tbe  keeper  of  a 
gambling  house  or  tbe  maintainor  of  a  place 
kept  for  the  purpose  of  gambling  seems  in 
consonance  with  the  policy  reflected  by  the 
criminal  laws  of  this  state  of  classifying  the 
offense  and  grading  the  punishment  of  the 
offenders  In  accord  with  tbe  act  commit- 
ted, and  not  to  make  those  guilty  of  the 
less  culpable  act — tbe  one  least  offending 
against  the  good  order  of  society — amen- 
able to  the  same  punishment  as  tbat  pre- 
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tent  impnted  to  tlie  Leglslatnre  In  the  Inter^- 
pretatlon  of  the  law  by  this  court  In  Simons 
T.  State,  the  aecuracy  of  which  had  "hot  been 
qnestioned  when  article  672  was  afterwards 
incorporated  in  the  revision  of  the  Oode,  and 
such  is  the  constrnction  which,  upon  estab- 
lished principles  controlling  the  interpreta- 
tion of  laws,  must  be  presumed  to  have  been 
within  the  minds  of  the  Iieglslatare  when  it 
adopted  the  Oode  of  1911. 

C6,  6}  Id  accord  with  this  view,  we  are 
constrained  to  hold  that  the  offense  charged 
in  the  Indictment  upon  which  the  cooTlction 
rests  Is  not  a  felony  but  merely  a  mlade- 
demeanor;  that  It  will  not  support  the  con- 
viction for  felcmy.  The  above  count  in  the 
indictment  is  also  inadequate  to  support  a 
conviction  for  misdemeanor,  for  the  reason 
that  it  omits  an  essential  part  of  the  statute, 
namely,  that  part  of  It  which  limits  the  oper- 
ation of  the  statute  to  a  house  which  ia  a 
public  place  or  premises  appurtenant  to  a 
public  place. 

[7]  In  passing,  we  deem  It  not  lnai^n>opri- 
ate  to  say  that  there  are  provisions  of  the 
law  against  gaming  as  contained  In  chapter 
4,  at  11,  of  the  Revised  Penal  Code  of  1911, 
which  are  obviously  In  conflict  with  ea<^ 
other.  Among  these  may  be  mentioned  arti- 
cle 661,  which  denounces  the  off«ise  of 
"keeping  or  exhibiting  gaming  tables,  etc.," 
as  a  misd^eanor,  and  article  558,  which  de- 
clares the  same  acts  a  felony,  and'  article 
573,  which  preHcribee  a  mlBdemeanor  penalty 
for  the  ottetiBe  of  renting  a  house  "for  the 
purpose  of  b^g  used  as  a  place  for  gaming," 
which  Is  also  irreconcilable  with  article  559. 
Both  articles  661  and  573  were  in  the  old 
gaming  law,  and  it  was  held  in  the  case  of 
Robertson  v.  State,  supra,  and  Stevens  v. 
State,  70  Tex.  Cr.  B.  565,  159  S.  W.  505,  that 
these  articles  were  repealed  by  implication 
in  the  passage  of  Acts  of  the  30tb  Legislature, 
c.  49.  The  status  of  the  articles  mentioned 
is  distinguished  from  article  572  in  that  the 
latter  Is  not  in  such  conflict  with  any  of  the 
provisions  of  chapter  49,  Acts  of  the  30th 
Legislature,  supra,  as  would  necessarily  im- 
ply its  repeal  upon  the  passage  of  that  act, 
and  the  fact  that  Its  consistency  with  that 
chapter  had  been  judicially  determined  at 
the  time  It  was  embraced  In  the  revised  edi- 
tion of  the  Code. 

Ccmcemiug  the  other  articles  mentifmed, 
articles  551  and  573,  they  are  not.  In  the  pres- 
ent case,  in  question,  but  the  confusion  re- 
sulting from  their  inclusion  in  the  reviijion  of 
the  Code,  and  from  the  marked  difference  of 
opinion  touching  the  effect  of  so  bringing  them 
forward  as  manifested  in  the  majority  and 
dissenting  opinions  in  the  cases  of  Robertson 
V.  State  and  Stevens  v.  State,  supra,  we  be- 
lieve that  the  ellmloation  of  the  perplexity  is 
a  flt  subject  for  the  attention  of  the  I^egisla- 
ture. 


For  the  reasons  stated,  U  la  ordered  that 
the  judgment  of  the  trial  court  be  reversed, 
and  the  prosecution,  so  far  as  it  relates  to 
I  the  count  In  the  Indictment  mentioned,  dl^ 

missed. 


DEISHER  V.  STATE.   (No.  6093.) 

(Court  of  Criminal  Appeals  of  Texas.   Jane  8, 

1921.) 

1.  Gaming  «=>g8(6)^vtdenot  ne^oMafy  for 
oonvtotion  for  permlttiai  mm  of  prentsM  far 

SamUing  stated. 

Uuder  Pen.  Code  1911,  art.  559,  making  it 
'  a  ■  felony  for  one  to  rent  or  be  interested  in 
keeping  premiseg  or  knowingly  permit  premises 
which  be  owns  or  which  are>  under  his  control 
to  be  used  in  gaming,  if  the  charge  is  for  per- 
mitting, the  proof  must  show  that  accused  was 
the  owner  of  property  or '  premises  and  bad 
them  under  his  control ;  that  it  was  being  used 
to  bank  or  wager  or  gamble  with  cards,  dice, 
or  dominoes ;  or  that  it  was  used  as  a  place  to 
gamble  or  exhibit  for  the  purpose  of  gaming 
a  bank,  etc.;*  or  that  it  was  being  used  as  a 
place  where  people  resorted  to  gamble,  etc.; 
that  the  accused  knew  it  was  being  bo  used,  and 
knowingly  permitted  the  use  for  that  purpose. 

2.  Qamfao  «=:398(5)<— Evidence  peoessary  for 
eonvictlon  for  renting  previses  to  be  used  In 
gambling  stated. 

In  prosecution  under  artide  559,  Pen.  Code 
1911,  making  it  a  felony  to  rent  or  be  interest- 
ed in  the  keeping,  etc„  of  premises  used  for 
the  purpose  of  gaming,  if  the  charge  ia  for 
renting,  the  proof  must  show  that  accused 
rented  the  premises  for  the  purpose  of  being 
used  as  a  place  to  bet  or  gamble  wiiii  cards, 
dice,  or  dominoes  or  for  the  purpose  of  behig 
used  as  a  place  in  which  to  keep  or  exhibit  for 
purpose  of  gaming  s  bank,  table,  alley,  machine, 
etc.,  or  for  the  purpose  of  being  used  as  a  plaira 
where  people  resorted  to  gamble  or  wager  upon 
anything  whatever. 

3.  Criminal  taw  «3»i7B-OefeadMt  oansst  be 
liroseoated  en  salwflqaant  trial  on  a  oenat 
abandoned. 

Where  the  second  count  in  an  indictment 
was  abandoned,  and  the  court  submitted  only 
the  first  count,  defendant  cannot,  on  a  subse- 
quent trial,  be  prosecuted  on  the  abandoned 
count 

4.  Gaming  «=»92— Oeant  far  reiUng  mast 
Isge  premitaa  were  appurteaut  to  t  poMlo 

place. 

A  count  failing  to  charge  that  the  prem- 
ises alleged  to  have  been  rented  were  "appur- 
tenant to  a  public  place"  is  insoffident  under 
Pen.  Code  1911,  art.  572. 

Appeal  from  District  Court;  Bralb  Coun- 
ty; J.  B.  Keith,  Judge. 

Johu  Deisher  was  convicted  of  permitting 
the  use  of  property  under  his  control  for 
gambling,  and  appeals.  Reversed  and  dis- 
missed. 
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Grlsham  Brm^  cif  Butland,  for  appellant  Is  not  Intended  by  thm  foregiring  to  snneat » 


O.  M,  Onreton,  Atty.  Cfen.,  tar  tbe  States 

HAWKINS,  3.  GoDTictlon  waa  fw  know- 
Ini^  permitting  pn^rty  under  eoatrol  4rf 
appellant  to  be  used  for  ^mbllny  pnrposesu 
Pnnlaliment  was  asseBsed  at  two  year^  con* 
flnemeat  In  the  penltentlafj. 

Tbe  first  count  In  tbe  indictment  under 
wbieh  appellant  was  oMiTleted,  and  the  only 
one  submitted  to  tbe  Jnry,  omitting  tbm  for- 
mal parts.  Is  as  follows: 

Did  "knowingly  permit  property  and  prem- 
Isea  tbere  altuated,  and  then  and  there  ander 
his  control,  the  same  bdn?  then  and  there  not 
a  prlrata  reeidenoe  oecnpied  by  a  family,  to  be 
used  as  a  plate  to  bet  and  waser  and  to  gam- 
ble with  cards  then  and  there  played,  and  did 
then  and  there  knowingly  permit  said  property 
and  premises  to  be  used  as  a  place  where  peo- 
ple resorted  to  to  gamble,  bet,  and  wager  upon 
games  then  koA  there  played  with  cards." 

Under  authority  of  the  case  of  Jerry  Fran- 
da  (Xo.  B776)  m  S.  W.  974,  this  day  decided, 
this  case  must  be  reversed.  It  is  not  neces- 
sary to  re?iew  the  authorities,  nor  to  discuss 
the  reasons,  because  they  have  been  fully  set 
out  by  the  court  in  ther  Francis  opinion,  in 
which  we  have  held  that  article  672  (38&)  and 
article  599  (388b)  are  both  in  etCect,  and  not 
in  conflict.  lu  so  far  as  Robertson  v.  State,  70 
Tex.  Cr.  R.  307,  15»  S.  W.  713,  and  Stevens 
V.  SUte,  70  Tex.  Cr.  R.  56B,  159  S.  W.  505, 
bold  contrary  views,  we  disapprove  the  same, 
and  reaffirm  Sim(»i8  T.  Strnte^  66  Tex.  Or.  R. 
339, 120  S.  W.  208. 

[1]  Before  a  conviction  for  a  felony  under 
article  559  (38Sb)  Pen.  Code  1911,  can  be  sus- 
tained, if  the  cliarge  be  for  "permitting,"  the 
proof  most  show  that  accused  was  the  owner 
of  property  or  premises,  or  had  the  same  un- 
der his  ocmtrol;  that  it  was  being  used  as 
a  place  to  bet  or  wager,  or  to  gamble  with 
cards,  dice,  or  dominoes;  or  that  it  was  being 
used  as  a  place  in  which  to  keep  or  exhibit 
for  the  purpose  of  gaming  a  haul;,  etc.;  or  that 
it  was  being  used  as  a  place  where  people 
resorted  to  gamble,  etc ;  that  the  accused 
knew  it  was  being  so  used,  and  knowingly 
permitted  it  to  be  used  for  that  purpose. 

[2]  If  tlie  charge  be  for  "renting,"  the 
proof  must  show  that  accused  rented  to  an- 
other  certain  premises,  building,  room,  or 
place  for  the  purpose  of  being  used  as  a  place 
to  bett  or  wager,  or  to  gamble  with  cards, 
dice,  or  dominoes,  or  for  the  purpose  of  being 
Used  as  a  place  in  which  to  ke^  or  exhibit 
for  the  purpose  of  gaming  a  bank,  table,  al- 
ley, machine,  wheel  or  device,  or,  for  the  pur- 
pose of  being  used  as  a  place  where  people 
resort  to  gamble,  bet^  or  wager  upon  anytUnjg- 
whatever. 

It  being  necessary  to  make  tbe  proot  as  in- 
dicated, of  coarse  there  most  be  proper  al- 
l^tions  In  fbe  indictment  to  sDpport  it  It 


form  of  Indictment,  Init  only  to  express  onr 
views  in  an  effort  to  analyze  and  simplify 
tbe  atatate  In  qne8tl<m.  The  oflbnaes  d^ned 
In  said  article  now  beliw  felonies,  some  par- 
tlenlailfy  Is  required  In  drawing  Indictments 
that  questions  of  dnplidty  may  not  arbb,  or 
that  different  offenses  may  not  be  embraced 
In  one  count. 

[3, 4]  The  second  count  In  tbe  Indictment, 
which  was  not  submitted  to  the  Jury,  pertiaps 
charges  an  offense  under  article  5S9,  accord- 
ing to  the  su^^Uons  heretofore  made  In  this 
opinion;  but  that  count  having  been  aban- 
doned when  the  court  submitted  only  the  first 
count,  the  a[^>eilant  cannot  on  a  subsequent 
trial  be  prosecuted  on  tbe  abandoned  count. 
See  Branch's  Anno.  Pen.  Code,  |  928,  p.  318, 
for  collation  of  authorities.  The  first  count 
fails  to  charge  that  the  premises  alleged  Uy 
tiave  been  rented  were  "appurtenances  to  a 
public  place,"  whl(^  seems  to  be  necessary 
under  article  BT2. 

It  therefore  becomes  necessary  to  reverse 
the  Judgment  of  the  trial  court,  and  order  the 
prosecution  dismissed  under  this  Indictment- 


FRIDGE  V.  STATE.  (No.  5934.) 

(Court  of  Criminal  Appeals  of  Texas.  June  8,. 
1921.    Behearing  Desiad  Oct.  12,  1921.) 

1.  Crfnlaai  law  «»27— Indlotmeat  held  to 
charge  felony. 

An  indictment  charging  that  defendant 
kept  and  was  interested  in  keeping  a  house 
and  room  not  a  private  residence  occupied  by 
a  family,  for  tile  purpose  of  being  used  as  a 
place  to  bet  and  wager  and  gamble  wiOi  cards, 
and  as  a  place  where  people  did  bet  and  wager 
upon  games  played  with  cards,  diarges  a  fel- 
ony under  article  fi69,  Vernon's  Ann.,  Pen, 
Code  lUA.  • 

2.  OaMlag  «»«3(2}— Statites  Mt  U  sueh 
MHliloC  aa  to  ellMit  rapaal. 

Venum's  Ann.  Pen.  Cods  1916,  art  659, 
is  not  in  sncb  conflict  with  Pen.  Code  1911, 
art.  672,  as  to  repeal  It. 

3.  Criffllsal  law  151— Refusal  of  eontlaa- 
anoe,  ualsss  It  shows  an  akass  of  dsorstloa, 
Is  set  grousds  for  reversal. 

The  tmth  or  merit  of  any  application  for 
eontinaance  la  addressed  to  the  trial  court  and 
unless  discretion  in  refusing  the  continuance 
was  abused  the  case  wOI  not  be  reversed. 

4.  Crtsilnal  law  <S=»6I4(I)— Refssai  of  second 
oontlnsance  because  of  absence  of  witness 
held  Hot  aa  ahsse  of  dlsersllea. 

.  Where  evidence  showed  tliat  a  witness  had 
absconded,  and  could  not  he  found*  and  where 
the  evidence  was  overwhelmingly  contradicto- 
ry of  facts  expected  to  be  proved  by  the  wit* 
ness,  the  refusal  of  the  trial  court  to  grant 
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a  Moond  cwntinnuioa  becawe  of  Us  absnc* 
wu  not  u  aboM  of  ffiicretioii. 

5.  CriMlMl  law  ^595(10)— RofBsat  of  oon- 
flaaaaeo  bold  aot  orror  wh«rt  oxpeoted  evi- 
ileiioa  woald  Inorimlnato  abtont  witneu. 

Where  a  witness  was  in  defendant*!  em- 
ploy in  TxiimiiiK  gambling  games,  and  had  been 
indicted  for  the  same  offense  with  defendant, 
but  the  accusation  against  him  was  dismissed, 
a  refusal  of  a  contumance  to  permit  defend- 
ant to  compel  his  attendance  was  not  error, 
since  the  oTidence  defendant  expected  him  to 
gtre  waa  Hbat  the  witness  was  concerned  in 
numinff  tiie  gambling  bouse,  and  could  not 
bare  been  obtained  by  legal  meana. 

6.  Wttnasaaa  «»297— Wttaass  oaaavt  te 
oompalled  te  laoiiHlaate  hlmulf. 

One  ImiiUeated  in  an  offenaa  cannot  be 
compelled  to  glv  erldenee  cxlnilnatOET  of  him- 
self. 

7.  Wftaeesas  •^»48(4)— Retaaal  of  stated  wK- 
■eaa  to  tali  wlwtber  ha  kad  baea  aoavkled  of 
faloay  htU  aa  error. 

Where  a  state  witness  stated  that  he  had 
not  been  confined  In  penitentiary  within  10 
Tears,  his  refusal  to  tell  whether  he  had  ever 
been  convicted  of  a  felony  was  not  error,  not 
fbrmlng  a  auffldent  predicate  for  objection  of 
incompetency  as  'Unpardoned  convict 

8.  Wltneiaas  «»78— Burdaa  of  showing  la- 
eoHpateaoa  of  witaeea  la  as  objairtor. 

In  any  case,  the  burden  to  show  existence 
of  a  ground  of  slleged  incompetence  ni  a  wit- 
ness is  on  the  objector. 

0.  WNaasses  «33345( I)— Refaaal  to  aaswer 
whathar  wttaau  had  evor  bsaa  oeavloted  of 
felony  bold  Inaiatertal. 

Where  a  witness  stated  on  cross-examiua- 
tion  that  he  had  not  been  confined  in  peniten- 
tiary witliin  the  last  10  years,  his  refusal  to 
answer  whether  he  had  ever  been  convicted  of 
felony  was  immaterial  on  bis  credibility. 

to.  CriMlaai  law  168(1)— Admlssloa  af 
avidenea  that  a  oharter  of  a  olub  was  ob- 
talaad  by  aatroaa  bold  not  iirejadiclal. 

In  proaecntion  for  keeping  or  being  inter- 
ested in  a  gambling  houae.  where  the  defense 
offered  in  evidence  a  certified  copy  of  a  char- 
ter granted  to  parUes  to  operate  a  "Trinl'^ 
Club,"  the  admission  of  evidence  that  the  In- 
corporators were  negroes  held  not  prejudidal. 

II.  Ganlao  <»S397(I)— Whothar  witaaaa  fcaew 
of  good  ai«R  who  played  cards  preporly  held 

Immaterlaf. 

In  prosecution  for  running  gambling  house, 
whether  witness  knew  of  good  men  who  played 
cards  waa  ImmaterlaL, 

Appeal  from  Criminal  District  Court,  Tar- 
rant County ;  Geo.  E.  Hosey,  Judge. 

Hub  Fridge  waa  convicted  of  keeping  and 
being  interested  in  keeping  a  gambling  bouse, 
and  appeals.  Affirmed. 

John  Baskln,  Simpson  &  Moore,  W.  B,  Am- 
mennan,  and  W.  IQ.  Myres,  all  of  Fort  Worth, 
for  appellant. 


Jesse  M.  Brown,  Or.  Dlit  Mtf.,  of  Fort 
Worth,  and  AJvln  U.  Owsler,  Asst.  Atty.  Oen., 
for  the  Stat& 

IaATTIMORB,  J.  Appellant  was  convicted 
In  the  criminal  district  court  of  Tarrant 
county  of  keeping  and  being  Interested  In 
keying  a  gambling  liouse,  and  bis  ponlab* 
moit  fixed  at  oonflnMnait  In  the  podtentiary 
for  two  yean. 

Prior  to  1907  oar  statvte  books  eoctalped 
many  articles  forbidding  tbft  Tartous  phases 
of  gaming  and  running  gambling  houses,  all 
of  the  things  forbidden  being  misdemeanors. 
By  like  iwoTisions  of  chapter  4S),  Acts  Begnlar 
Session  80th  Legislatnro,  article  S88  of  the 
Penal  Code  wu  amended  by  rewriting  said 
article  &nd  adding  thereto  nunerons  sabdl- 
▼isions,  nnder  Oie  terms  of  wbtcb  many  acts 
theretofore  defined  and  punished  as  misde- 
meanors were  made  felonies.  The  bill  enact- 
ing Into  law  said  amendmoit  contained  no 
repealing  dause,  and  many  of  the  provialons 
of  said  act  appeared  In  conflict  with  existing 
laws  on  the  same  snbject  for  which  different 
pnnishmeots  were  prescrllied.  Theee  matters 
of  apparent  conflict  were  In  part  consldwed 
by  this  court  In  Walters  v.  State,  58  Tex.  Or. 
B.  240,  125  S.  W.  12,  and  Simons  t.  State. 
56  Tex.  Or.  B.  3d9,  120  S.  W.  20S,  In  which 
cases  this  court  held  that,  as  to  those  parts 
of  the  law  directly  Involved,  the  conflicts 
were  apparent,  but  not  real.  In  this  condi- 
tion of  the  statutes  and  decisions,  the  codi- 
flers  appointed  In  1907,  and  duly  commission- 
ed to  revise  and  digest  the  laws  of  this  state, 
reported  to  the  Legislature  in  1911  fOr  its 
adoption  a  Penal  Code  which  embraced  in 
chapter  4,  title  11  thereof,  the  laws  against 
gaming  existent  prior  to  1907,  as  well  as 
those  enacted  on  said  subject  during  said 
year  by  the  Thirtieth  Legislature.  In  said 
chapter  4,  ahd  as  explanatory  of  their  act  In 
so  Indudli^  statutes  In  seeming  conflict  with 
eadi  other,  said  codlflers,  in  tenna,  referred 
to  and  mentioned  the  case  of  Simons  t.  State, 
supra,  and  tbereafter,  with  full  knowledge  of 
Budh  fact^  a  bill  was  passed  by  the  Thirty- 
Second  Legislature  oiacting  into  law,  and 
as  the  Penal  Code  of  this  stat^  the  said 
reported  revision  and  codification.  Thereaft- 
er, by  a  divided  court  in  Bobertson  v.  State, 
70  Tex.  Or.  B.  307, 159  S.  W.  718.  the  Simons 
Case,  supra,  was  overruled,  and  the  majorl^ 
of  this  court  held  that  many  of  the  articles 
brought  forward  by  the  codlflers,  and  so 
adopted  as  the  Penal  Code  of  Texas  by  the 
Thirty-Second  Legislature  in  1911,  had  been 
repealed  in  1907  by  Implication,  they  b^g 
in  conflict  with  the  uiactinwit  of  1907  vpon 
the  same  snbjects. 

This  condition  of  conflict  and  necessary 
ccmfusion  continued.  The  i)erBonnel  of  this 
court  has  changed  several  times  since  the 
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decision  In  the  Robertsoa  Case.  Unch  dSort 
seems  to  bave  been  put  forth  to  decide  cor- 
rectly the  present  statos  of  the  gaming  laws, 
and  what  were  those  acts  which  were  felo- 
nies, and  those,  if  any,  which  were  misde- 
meanors. This  court  has  had  before  it  sever- 
al cases  Involving  these  questions,  which 
bave  given  us  no  small  amount  of  trouble. 
Many  authorities  have  been  examined.  The 
an^rent  conflict  of  statutes  and  decisions 
was  called  to  the  attention  of  members  of  the 
Tblrty-Seventh  Legislature  In  the  hope  that 
b7  legialattve  action  sncb  fltatutory  ewfilct 
might  be  removed,  but  the  limited  time  and 
the  stress  of  important  matters  prevented 
legtslattve  TeomdltatlOB  of  «ndi  apparent 
conflict  Many  of  these  matters  appear  In  the 
oplnlona  in  the  cawa  oC  Fnnda  t.  State,  2S3 
S.  W.  874,  and  Delsher  v.  States  288  S.  W. 
978,  this  day  dedded,  in  wtaldi  we  bdd  that 
the  only  OaraetaiBtlc  of  eacli  lOBoe  men- 
tioned in  article  6S9,  Vernon's  P.  a.  whidi 
mnat  be  allied  in  order  to  durge  a  felony 
under  said  artlele,  Is  that  it  was  for  the  pnr^ 
pose  of  being  used  as  a  place  to  bet,  wager, 
eta,  or  do  the  other  things  forbidden ;  that 
is,  If  it  be  sought  to  diarge  a  nratlne.  It  moat 
be  alleged  that  the  house  or  premises  were 
rented  for  the  purpose  of  b^og  used  as  a 
place  for,  eta;  tf  keeping  be  flie  offense 
sought  to  be  charged.  It  mast  be  alleged  that 
such  keeping  was  for  the  purpose  of  being 
used  as  a  place  for,  etc. ;  If  It  be  sought  to 
charge  the  propwty  as  a  resort,  it  must  be 
alleged  that  such  place  was  rented  or  kept, 
as  the  case  might  be.  for  the  purpose  of  be- 
ing used  as  a  place  where  people  resorted  to 
gamble,  eta;  if  permitting  be  sought  to  be 
charged.  It  must  be  allseed  that  the  accused 
permitted  bis  property  or  premises  to  be 
rented  or  kept,  etc.,  for  the  purpose  of  be- 
ing used  as  a  place  to  bet,  wager,  eta 

If  the  accused  was  not  sought  to  be  charg- 
ed as  renting  or  keeqplng,  or  permitting  his 
pn^rty  to  be  used  for  the  purpose,  etc., 
bat  as  one  at  which  a  casual  or  Isolated 
game  forbidden  by  law  was  allowed  or  per- 
mitted, then  the  allegation  of  aacb.  fact,  and 
the  omlBsioa  of  any  tibarge  Out  the  pr(^>erty 
or  premises  was  Icept  for  the  imipose  of  gam- 
ing, might  e^rge  a  miftd^neanor.  and  be 
prosecoted  imder  article  672  of  the  Penal 
Code  of  1911.  To  our  ndnds  the  degree  of 
criminality  between  permitting  a  casual 
game  on  one's  premises,  and  that  of  permit- 
ting premises  to  be  kept  for  the  purpose  of 
gaming;  is  apparent  and  real,  and  Oiat  one 
may  well  be  a  misdemeanor  by  legislatiTe 
act  and  the  cQm  a  felony.- 

[1]  Tn  t3ie  instant  case  the  charging  part' 
of  the  indictment  Is  as  follows: 

"Hub  Fridge,  on  the  ■  ■  day  of  Decem- 
ber, 1919,  did  keep  and  was  interested  in  keep- 
ing a  house  and  room  situated  in  said  count?, 
the  same  being  timi  and  Aers  not  a  iwivate 
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residence  occupied  by  a  famDy,  fOr  tho  pur- 
pose of  being  used  as  a  place  to  bet  and  wager 
and  to  gamble  with  cards,  and  as  a  place 
where  people  did  then  and  there  resort  to 
gamble,  bet.  and  wagsr  open  gtmes  played 
with  cards.** 

[2]  'WithoQt  farther  discussing  any  ques- 
tion of  conflict  between  article  669.  Vernon's 
P.  C,  under  which  this  prosecution  was 
brought,  and  article  672  of  the  Penal  Code  of 
1911,  we  have  concluded  that  the  Indictment 
herein  charged  a  felony,  and  that  said  article 
5^  will  be  upheld  as  not  in  such  conflict  with 
said  article  672,  or  any  other  article  of  said 
Penal  Code  so  as  to  be  destructive  thereof. 

[3,4]  Appellant  asked  a  continuance  for 
Nip  Bogers,  who  was  alleged  to  be  tempnari- 
ly  io  Oklahoma.  It  was  a  second  application. 
It  appears  that  said  Rogers  was  the  witness 
or  one  of  the  witnesses  for  whom  the  first 
contlnnance  was  granted.  It  was  stated  In 
said  ai^Ucatl(Hi  that,  at  the  time  appellant 
procured  his  original  process  for  said  Bogers, 
the  residence  of  said  witness  was  onknown. 
bat  had  been  ascertained  by  appelant  after 
the  cause  had  been  continued,  and  but  re- 
Cimtly  before  the  maldng  of  the  instant  appH- 
catlcm.  It  was  here  alleged  that  said  witness 
was  at  HoIdeuTlUe,  Okl.,  and  that  Interroga- 
tories had  been  filed  under  the  statute  to  take 
his  deposition.  The  bUl  of  exceptions  to  the 
overruling  of  this  application  was  qualified 
by  the  trial  court.  It  appears  that  said  ap- 
plication was  controverted  by  the  state  and 
evidence  heard  by  the  court  as  to  diligence. 
It  Is  made  to  appear  that  Bogers  disappeared 
from  his  room  In  Fort  Worth  about  the  time 
of  the  return  of  the  Indictment  herein,  and 
that  he  had  not  been  seen  or  heard  of  since, 
notwithstanding  the  fact  that  his  room  rent 
was  paid  up  In  advance  to  a  time  subsequent 
to  that  of  his  leaving.  It  was  further  shown 
In  Bald  qualification  that  all  the  subpoenas 
issued  to  Tarrant  county  by  appellant  had 
stated  that  the  residence  of  said  witness  was 
at  the  place  from  whldb  It  appeared  he  had 
fied.  It  was  further  shown  that  an  officer 
,had  gone  to  Eoldenvllle,  Okl.,  with  a  warrant 
for  said  witness,  bad  Inquired  of  all  peace 
officers,  the  hotel  keepers,  and  boarding  house 
keepers  of  said  town,  as  well  as  many  other 
persons,  none  of  whom  had  heard  of  such  a 
person  In  that  vtdnlty.  The  truth  and  merit 
of  any  application  for  a  continuance  is  pri- 
marily addressed  to  the  trlsl  court,  and  un- 
less it  appears  to  us  that  his  discretion  in 
the  refusal  of  such  continuance  bad  been 
abased,  thla  court  would  not  reverse  a  case 
for  sudi  refusal.  We  think  the  trial  court  In 
tlie  instant  case  Justified  In  concluding  that 
diligence  had  not  been  used,  and  tliat  a  post- 
ponemrat  would  not  likely  procure  the  testi- 
mony of  said  Bogers.  We  are  further  of 
opinion  from  an  examination  of  the  record 
that  the  action  of  the  court  was  strsngtbeiied 
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1^  the  fact  Quit  the  erldence  appeared  bo 
OTerwhtimlogly  contradictory  of  the  facts 
stated  to  be  ttq>eetant  from  said  Rogers  as  to 
Justify  tbe  trial  court  In  oonclndlng  either 
that  said/wltB«8  would  not  llkdy  testify  as 
stated,  or  that  his  testimony,  if  so  gtvui, 
would  not  likely  have  been  true. 

[S,  •]  It  appears  fnnn  the  record  that  one 
Brooks  was  Indicted  for  the  same  oftense 
charged  against  appellant,  and  that  appellant 
asked  fOr  a  severance,  and  that  Brooks  be 
placed  upon  trial  first  Thereupon,  the  state 
dismissed  Its  case  against  Brooks,  and,  appel- 
lant asked  that  he  be  called  for  the  purpose 
of  having  him  sworn  as  a  witness  In  hla  be- 
half. Brooks  failed  to  respond,  and  appel- 
lant asbed  a  postponement  of  his  case  until 
he  could  procure  the  issuance  and  service 
upon  Brooks  of  process,  or  secure  his  attend- 
ance as  a  witness.  The  refusal  of  such  post- 
ponement by  the  court  Is  here  complained  of. 
Wo  are  of  opinion  that  no  error  was  commit- 
ted. One  Implicated  in  an  offense  cannot  be 
compelled  to  give  evidence  criminatory  of 
himself.  It  appears  from  the  testimony  of 
numerous  witnesses  that  Brooks  was  In  the 
employ  of  appellant,  and  dealing  a  game  of- 
cards  In  the  house  which  ai^ellant  Is  charged 
to  have  kept  as  a  gambling  house.  By  no 
means  known  to  us  could  appellant  have  ob- 
tained from  Brooks  the  testimony  wblcA  he 
states  he  expected;  that  Is,  that  Brooks 
.would  swear  that  he  and  state  witness  Grow- 
der  ran  said  gambling  house,  and  that  ap- 
pellant did  not  so  run  tbe  same.  Especially 
do  we  think  this  true  in  view  of  the  f&ct  that 
various  witnesses  testified  that  appellant  was 
in  control  of  said  place^  rented  same,  himself 
dealt  games  of  stud  poker  and  other  cards 
in  said  bouse,  collected  money  from  frequent- 
ers of  the  place,  and  other  criminating  facts. 
We  think  the  trial  court  did  not  err  in  re- 
fusing the  postponement  asked. 

[7-tJ  That  a  witness  for  the  state  while  on 
the  stand  refused  to  answer  the  question  pro- 
I>ouuded  by  appellant's  attorney  as  to  wheth- 
er he  bad  ever  been  convicted  of  a  felony 
would  not  seem  to  be  error.  His  refusal  to 
so  answer  could  not  form  a  sufficient  predi- 
cate for  the  objection  that  such  witness  was 
Incompetent  because  an  unpardoned  convict 
The  burd^  Is  upon  tbe  objector  in  any  case 
te  show  the  existence  of  tbe  ground  of  alleged 
incompetence  on  the  part  of  the  witness. 
The  form  of  the  question  asked,  appearing 
to  extend  ba(^  for  an  unlimited  time,  would 
make  same  subject  to  a  proper  objection  be- 
cause of  its  lack  of  materiality.  However,  we 
observe  that  said  witness  stated  on  cross- 
examinatitm  that  be  bad  not  been  cmflned  in 
the  penitentiary  within  the  last  10  years, 
nils  would  appear  to  make  the  matter  sought 
by  aniellant  tnm  said  witness  lo  order  to 
affect  hla  ccadibUity  ta  be  'objectionable,  as 
ImmateclaL 


tit]  As  a  matter  of  defbnw  appdlant  t^cr^ 
ed  In  evidence  In  certlfled  copy  ot  a  charter 
granted  to  certain  parties  In  1910  to  (aerate 
"l%e  Trinity  Club."  'Oiereafter  the  state 
was  allowed  to  prove  by  the  attorney  who 
procured  said  charter  that  tiie  Ixtcoiporatota 
wen  negroes.  We  are  unable  to  agree  with 
appelant  that  proof  of  ndi  tact  was  harm- 
ful or  prejudldal  to  his  case.  We  see  no 
greater  objection  to  proof  of  tbe  fact.  If  eocSi 
be  true,  that  appeUant  acquired  a  cbarter 
from  n^roea;  than  iwoot  of  tbe  fact  that  be 
acquired  same  from  persons  of  any  otl^r 
race.  The  matter  of  aald  duxfiCT  appears- 
one  of  ImmatwlaU^  in  any  ereait.  NumsE^ 
OQS  witnesses  testified  that  gambling  was  go- 
ing on  In  the  ronn  ruited  by  i^pellant,  and 
none  testified  to  the  carrying  oa  ot  any  ctm- 
duct  In  said  premises  which  would  moear  to- 
be  part  of  tbe  legitimate  operation  of  s. 
club,  other  than  that  a  domino  and  a  pool 
t^ilB  were  kept  In  aald  room.  We  further 
otraerre  tiiat  appellant'a  ration  to  aald 
charter  nowhrae  appears,  and  it  would  not 
be  available  as  a  defense,  under  tbe  fiicts 
shown  in  this  record. 

[11]  Appellant's  question  to  various  wit- 
nesses as  to  whether  or  not  they  knew  of 
good  men  who  played  cards  was  properly 
held  objectionable.  It  would  be  no  justifica- 
tion or  mitigation  to  appellant  that  oilier 
good  men  did  things  which  under  smne  dr- 
cumstances  might  be  provable  as  acts  of 
crime. 

We  hare  carefully  examined  all  of  appel- 
lant's contentions,  and  are  of  opinion  that 
none  of  them  are  sound,  and  that  under  the 
focts  In  this  case  It  Is  made  to  appear  that 
tbe  evidence  supported  the  conviction,  and 
an  affirmance  Is  ordered. 


SANCHEZ  V.  STATE.  (Ne.  6SB2.) 

(Oenrt    of    OitaalBal    Appeals    ot  Texas. 
June  22,  1031.  Behearing  Denied 

.    Oct  12,  1921.) 

1.  indietnest  aad  isfernatles  «s>203— Cos- 
victlen  oa  two  eounts  sustained  where  oae 
oouat  Is  good. 

A  convictioii  on  two  counts,  tbe  first  of 
which  was  Buffident  win  be  sustained,  though 
the  second  was  insnffident  In  alleging  vsnne. 

2.  ladMoieKt  mU  iaforMsttoa  <8»86(2)-^ 
IsflaUoB  of  veaae  held  ssflotoat 

In  prosecntion  under  artide  069,  Vemon'a 
Ann.  Pen.  Code  191^  for  nnlawfol^^  keeping 
or  being  interested  in  keeping  a  gambling 
house,  a  count  of  the  indictment  alleging  that 
in  the  county  of  Bexar,  state  of  Texas,  defend- 
ant did  unlawfully  keep  and  was  then  and 
there  interested  in  keeping  a  bnlldiBi,  stCr 
snfficicBtly  states  venue. 
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3.  G&mlDQ  <@=3gi— In  prosecittlon  for  keap1»g 
a  plaM  for  gambling,  allegation  that  peraoni 
■ambled  thero  Is  not  nooenary. 

In  prosecution  nsder  article  559,  Vernon's 
Aon.  Pen.  Code  1916,  prohibiting  beeping  of 
place  for  the  porpose  of  being  need  as  a  place 
to  bet  and  wager,  an  allegation  that  persona 
did  bet  and  wager  at  games  played  witii  cards 
or  dice  la  not  neceasary. 

4.  Gaming  ^»9I— In  prosecotlon  for  keeping 
a  plaofl  for  gaming,  Intffctmeiit  need  not  al< 
lege  that  the  place  was  not  a  private  resl- 
riMoe. 

In  prosecution  under  article  559,  Vernon's 
Ann.  Pen.  Code  1911,  prohibiting  keeping  of 
place  for  the  purpose  of  being  u8ed  to  bet 
wager,  the  IndicUnent  need  not  allege  that  the 
place  was  not  a  private  residence. 

9.  Gaming  «a91 --Allegation  of  hew  or  by 
whal  means  defendant  held  or  obtained  In- 
terest In  gambling  hoase  unnecessary. 

In  prosecntlon  under  article  559,  Vernon's 
Ann.  Pen.  Code  1016.  prohibiting  keeping  of 
a  place  for  the  parpose  of  being  used  as.  a 
place  to  bet  or  wager,  the  indictment  need  not 
all^e  how  or  b;  what  means  defendant  held 
or  obtained  an  interest  in  the  place. 

6.  CrhnlnaJ  law  «=^l09r(  1*0)— Bill  of  exoep- 
tlon  defective  In  not  showing  objeotlons  to 
qnestions  to  wftnesa  before  answer. 

In  prosecution  for  keeping  place  for  tlia 
purpose  of  being  used  as  a  place  to  bet  and 
wager,  bill  of  ezcepdons  stating  objection  to 
the  adraisf^on  of  testimony,  "to  which  ques- 
tions and  answers  defendant  objected,"  was 
defecCiTe  in  that  it  did  not  show  the  questions 
were  objected  to  before  answer,  or  what  ob- 
jections were  made  to  tiie  qaentiona  referred 
to.  .  •  . 

7.  Grlnlaal  law  ^695(2>— Objwtlon  to  taa- 
tlmoay  held  Insufflofent 

In  a  prosecution  for  gambling,  an  objec- 
tion "to  anything  in  reference  to  the  tables  or 
games"  la  without  merit 

8.  Guiing  «s>97  (2)— Evidence  that  moate  ta- 
ble wae  operated  bold  admissible. 

In  prosecution  under  Vernon's  Ann.  Pen. 
Code  1916,  art.  659,  for  keeping  a  gambling 
house,  where  the  indictment  alleged  that  the 
games  were  with  cards  and  dice,  evidence 
that  a  monte  table  was  operated  is  admissible 
as  showing  the  parpose  for  which  the  house 
was  kept. 

0.  Gaming  $=>97(l)— In  prosecution  Tor  keep- 
ing gambling  tionse,  admission  of  evidence 
that  defendant  had  Interest  la  gambling 
bouse  held  not  error. 

'  In  prosecution  under  Temon's  Ann.  Pen. 
Code  1916,  art  659,  for  keeping  a  gambling 
house,  the  admission  of  evidence  of  the  ex- 
tent of  defendant's  interest  in  the  house  waa 
not  error. 

10.  Qaning  «s>97(l)— Evldeaoe  that  defend- 
aat  played  certain  gamea  and  bet  oa  tbem 
bold  admissible. 

In  prosecution  under  Vernon's  Ann.  Pen. 
Code  1916,  art.  559,  for  keeping  or  being  inter- 
ested in  Iceeping  a  gambling  house,  evidence 


that  defendant  played  certain  gamoi  and  -bet 
on  them,  and  that  he  dealt  or  kept  banking 
games,  Is  admissible. 

11.  Gaming  0c9ie2— Refnsal  of  eharge  ttiat  It 
mast  bo  proved  that  dofondanf  owned  or  had 
a  lease  on  premises,  or  some  Interest  there- 
in, was  not  error. 

In  prosecution  under  Vernon's  Ann.  Fen. 
Code  1916,  art.  559,  for  keeping  and  being  in- 
terested in  keeping  a  gamblicg  houae,  it  was 
not  error  to  refuse  to  charge  that  defendant 
must  be  proved  to  have  owned  or  have  held  a 
lease  on  property,  or  to  own  some  interest 
therein,  where  it  ms  shown  that  accused  was 
overseeing,  dealing  and  taldiig  part  in  the 
games,  and  was  an  officer  of  a  dub,  and  as 
such  kept  and  was  interested  in  keeping  the 
house  for  gambling. 

On  Motion  for  Rehearing. 

12.  Criminal  law*  <S=>365(l).  673{5)~Te8tl- 
mony  as  to  other  offenses  held  part  of  the 
res  gestae,  awl  need  not  be  limited  by  In- 
stroetinB. 

In  a  prosecution  for  keeping  a  gambling 
bouse,  testimony  that  when  the  officers  and 
others  entered  defendant  was  present  and 
was  connected  with  a  game  then  being  con- 
ducted, was  but  the  development  of  the  res 
gestae,  and  it  was  not  necessary  that  an  in- 
struction be  given  that  it  could  not  be  the 
basis  for  conviction. 

Appeal  from  District  Court,  Bezar  Ooon- 
ty;  W.  S.  Anderson,  Judge. 

Planton  Sanchez  was  convicted  of  key- 
ing a  place  tor  the -purpose  of  being  used  an 
a  place  to  bet  wager,  and  gamble  with  cards 
and  dice,  and  appeals.  Affirmed. 

Chambers,  Watson  &  Johnson,  of  San  An- 
tonio, for  appellant 

B.  H.  Hamilton,  Aast  At^.  Qen.,  for  the 
State. 

LATTIMORB,  J.  AppeUant  was  convict- 
ed in  the  Thirty-Seventh  district  court  of 
Bexar  county  of  keeping  a  place  for  the  piur- 
pose  of  being  used  as  a  place  to  bet.  wager, 
and  gamble  with  cards  and  dice,  and  bis 
punishment  fixed  at  two  years  in  the  peniten- 
tiary. 

[1,  2]  A  a  motion  to  anash,  appellant  in- 
sisted that  the  allegation  that  the  house  In 
question  was  situated  in  Bexar  county  was 
not  suflOcient  There  were  two  counts  In  the 
Indictment  submitted  to  the  Jury  which  are 
an  exact  copy  of  those  set  out  in  Rasor  v. 
State,  57  Tex.  Cr.  K.  10,  121  S.  "W,  512.  If 
either  of  said  counts  be  sufficient  the  Judg- 
ment of  conviction  would  be  upheld  under 
said  good  count  We  are  of  opinion  that  the 
second  of  said  counts  would  be  insuffl<^ent 
to  charge  a  felony  under  the  recrat  case  of 
Francis  v.  Stat^  233  S.  W.  074,  decided  at 
the  present  term,  but  we  are  also  of  opin- 
ion that  the  first  count  is  sufficient   In  De 


^ssFor  other  oases  see  same  topto  and  KSY-NUMBEB  la  all  Key-Hombsred  Digests  and  Jndezw 


Digitized  by  Google 


964 


233  SOUTHWBSTEBN  BSPOBTER 


(Tax. 


Los  Santos  t.  State,  66  Tex.  Cr.  R.  S18,  146 
S.  W.  919,  In  which  the  aUegatlons  of  venue 
were  somewbat  similar  to  those  In  the  in- 
stant case,  though  hardly  as  clear,  we  up- 
held the  allegation  of  venue,  and  this  case 
seenvs  to  have  been  followed  since.  Revert- 
ing to  that  part  of  the  first  count  in  said  in- 
dictment in  which  is  presented  the  matter 
now  under  considerationt  we  observe  that  it 
Is  alleged  m  follows; 

"In  the  county  of  Bexar,  and  state  of  Texas, 
PlaotoD  Sanchez  did  aotawfully  keep,  and  was 
then  and  there  interested  in  keeping,  a  build- 
ing, room,  and  place  for  the  purpose  of  being 
used  as  a  place  to  bet,  wager,  and  gamble 
with  cards,  and  did  then  and  there  keep  and 
was  then  and  there  Interested  In  keeping  said 
Imilding,  room,*'  et& 

This  80  plainly  allies  tSiat  th«  Bm)diant 
In  the  connty  of  Bexar  and  state  of  Texas, 
did  keep  a  building,  etc,  for  purposes  tot- 
bldden  tiy  statute,  as  to  leave  no  room  for 
doubt.  It  la  dear  that  all  tin  allegations 
with  reference  to  ke^)lng  and  being  Int^ 
ested  In  keepli^,  etc;,refta-totlieaame  build- 
ing and  room,  and  it  being  charged  that  In 
said  county  and  state  he  k^t  same,  we  have 
no  taesitatlon  in  overruling  the  motion  to 
quash  on  Oils  ground. 

CI]  It  was  also  urged  against  said  Indict- 
ment that  It  did  not  allege  that  persons  did 
bet  and  wager  at  games  played  wltlk  cards 
or  dice.  This  Is  not  necessary,  and  has  been 
so  h^d.  Article  BI^,  Vernon's  P.  C,  pro- 
hibits the  keeping  of  a  irtace  for  the  purpose 
of  being  used  as  a  place  to  bet  or  wager; 
and  an  offense  would  be  committed  by  one 
who  kept  said  place  for  such  purpose,  re- 
gardless of  whether  the  purpose .  had  been 
carried  into  actual  execution  and  the  place 
used  for  the  purposes  intended,  or  not.  H-r 
lustrating  this:  One  might  fit  his  house 
wIOi  paraphernalia  for  gand>Ilng,  and  ad- 
vertise its  purpose,  attempt  to  induce  pat- 
ronage, and  be  found  guilty  of  keeping,  etc., 
though  no  one  had  yet  engaged  in  actual 
games  therein. 

[4] '-It  was  also  urged  against  the  indict- 
ment that  It  was  bad  for  Its  failure  to  allege 
that  said  place  was  not  a  private  ^residence. 
This  is  sufficiently  .answered  by  %e  state- 
ment that.  If  appellant  kept  his  place  for 
the  purpose  of  being  used  as  a  place  for  bet- 
ting and  wagering,  and  to  which  people  re- 
sorted for  the  purpose  of  so  doing,  It  would 
be  no  defense  that  It  was  a  private  res- 
idence, and  hence  no  necesrfty  existed  for 
negativing  that  same  was  such  residence. 
We  further  observe  that  the  offense  deflned 
by  article  559,  supra,  may  be  committed  re- 
gardless of  whether  the  place  be  a  private 
residence  or  not,  there  being  a  definition  in 
said  statute  of  what  constitutes  the  place 
therein  referred  to. 

[5]  It  was  not  necessary  to  allege  how  or 
in  what  mannw  appellant  taiA  <»  obtained 


any  Interest  in  said  house,  eta  The  other 
matters  urged  against  the  indictment.  In- 
volving the  c<mstitutionallty  of  the  law  and 
,  the  method  and  manner  of  Its  passage^  liave 
all  been  passed  upon  by  this  court  adversely 
to  appellant's  contoitlOD,  A  dlsciuslon  of 
the  authorities  cited  by  appellant  might  be 
interestiiig,'  but  we  have  examined  and  con- 
ddered  same  and  beUeve  notiilng  could  be 
gained  by  jwesenUng  our  views  of  the  several 
cases  cited. 

[I-I]  By  his  bUl  of  excepttoiu  No.  4  mVptA- 
lant  complains  that  witness  Sterens  was  at 
lowed  to  testily  that  there  was  a  monte 
table  in  the  room  in  question  on  wbltdi  was 
mon^,  and  actual  betting  was  In  progress, 
and  that  appellant  was  dealing.  The  bill  Is 
entirely  defective;  The  objecttons  stated  are 
as  follows; 

"To  which  gaeetions  and  answers  the  de- 
fendant objected,  and  objected  to  anything  in 
reference  to  the  tables  or  games,  because  the 
games  they  have  alleged  here  is  with  cards 
and  dice;  It  is  not  alleged  any  monte  gamea, 
but  a  monte  table  Is  a  spedal  uUe,  defined  by 
the  statute  as  a  'gaming  table;'  that  the  de- 
fendant is  diarged  with  playbtg  with  'cards 
and  dice." 

The  court  prope^f  overruled  sudi  object 
tlons.  It  Is  not  shown  whether  there  was 
any  objection  made  to  the  ouestlons  asked 
before  th^  were  answered,  nor  does  It  ap- 
pear what  objections  wrae  made  to  the  ques- 
tions referred  to.  An  objection  which  is 
stated  as  follbwa:  *TV>  anything  In  refer- 
encer  to  Uie  tables  or  games"  wobld  be  with- 
out merit  Inquiry  as  to  the  ganves  played 
in  said  house  at  the  time  would  be  entirely 
proper.  However,  if  the  objections  which 
appeared  to  be  Intended  were  properly  before 
us,  we  would  hold  the  evidence  admissible  as 
showing  the  purpose  for  which  said  room  was 
being  used.  There  was  evldmce  that  at  the 
time  Mr.  Stevens  went  into  said  room  a  game 
of  poker  was  being  played  at  whldi  money 
was  being  bet,  and  as  affecting  the  question 
of  whether  or  not  the  offense  committed  was 
a  felony,  under  the  authority  of  the  cases 
of  Francis  v.  State,  233  S.  W.  974,  Deisber 
V.  State,  233  S.  W.  978,  and  Fridge  v.  SUte, 
233  S.  W.  979,  recently  rendered  by  this 
court,  it  would  be  necessary  to  show  the 
purpose  for  which  said  room  was  being  kept 
— that  is,  that  it  was  kept  for  the  purpose 
of  being  used  ab  a  place  to  bet  and  wager, 
etc. — and  as  bearing  upon  this  issue,  and 
showing  the  character,  surroundings,  and 
use  of  said  ro<Mn,  evidence  that  other  games 
were  in  prepress  besides  said  poker  game, 
was  admissible. 

[9]  Objection  was  made  to  one  Munoz,  a 
witness  for  appellant,  being  allowed  to  testi- 
fy that  appellant  bad  an  interest  of  $150 
per  month  in  this  gambling  house.  There  is 
nothing  in  the  biU  of  exceptions  presenting 


Digitized  by  Google 


SANCHEZ  r.  STATB 
(SSS  B.W.> 


986 


thla  matter  which  shows  any  error.  The  In- 
terest of  app^ant  In  said  house  was  an  is- 
sue. Mimos  said  he  had  the  interest  above 
stated.  We  are  unable  to  gather  from  any 
of  the  contents  of  said  bill  wby  the  facta 
stated  were  not  admissible.  If  Muncs  knew 
su<3i  ftct  he  could  state  It  Neither  his 
means  of  knowledge  nor  the  method  of  mak- 
ing saitfe  known  is  attacked  in  said  bill  of 
ezceptians. 

Hi]  AppeltaDt  asked  a  special  charge  to 
the  effect  that  evidaioe  that  he  i^yed  at 
certain  games  and  bet  on  sfune  In  aaid  prem- 
ises could  not  constitute  a  basis  for  a  con- 
Tiction  for  fceepli^  and  being  interested  In 
such  ke^iiing.  The  refusal  of  this  charge  Is 
assigned  as  error.  The  case  of  "Bdl  r.  State, 
81  Tex.  Cr.  It.l9T.  200  S.W.616,18  dted  as 
authority.  As  we  understand  that  case.  It 
holds  directly  the  oppotfte  to  appellants 
contention.  In  said  case  proof  was  made  of 
idaylag  games  by  the  accused.  He  was 
charged  as  tb»  keeper.  This  court  said  In 
fiiat  <^tm: 

"His  connection,  if  any,  as  keeper,  is  large- 
ly dependent  upon  the  fact  that  he  was  in  and 
about  said  hoase,  and  knew  that  gsming  was 
carried  on,  and  indulged  In  such  gaming." 

It  was  thus  apparently  held  that  the  acts 
of  the  accused  In  playing  games  might  be 
evidence  against  him  when  charged  as  keep- 
er of  the  bouse.  What  we  have  above  said 
also  substantially  disposes  of  appellant's  re- 
quested <duirge  that  the  fact  that  he  dealt 
or  kept  banking  games  could  not  constitute 
a  basis  tor  conviction  herein. 

[11]  Complaint  la  made  that  the  court  re* 
fnsed  to  cfaai^  the  Jury,  that  It  must  be 
shown  that  ai^llant  owq^  or  hdd  a  lease 
on  the  property  In  quest! on,  or  owned  sonfe 
Interest  tberela  We  cannot  agree  to  this 
pn^KMition.  Davis  t.  States  08  Tex.  Cr.  R. 
259,  151  8.  W.  818.  Examining  the  testimo- 
ny of  Senor  Hunos  as  givrai  on  appellant's 
behalf,  we  find  that  he  says  with  regard  to 
said  room; 

"I  was  not  there  the  night  Stevens  was 
there;  *  •  •  planton  SandMs  (appellant) 
was  there  that  night;  he  had  charge  of  the 

house  there." 

In  his  further  testimony  this  witness  pro- 
ceeds: 

"I  had  a  dab  over  there;  •  •  •  the  dab 
got  the  rake-off;  *  *  •  the  club  is  all  the 
members;  he  was  intereated  in  It;  •  •  • 
I  was  treasurer  and  Planton  Sanch«!  was 
president;  •  *  •  he  got  his  part  of  "the 
moner;  each  man  wonld  get  bis  part  every 
month;  •  •  •  planton  and  1  got  our  part 
eadi  month." 

As  vre  view  the  matter  it  would  he  dlffl- 
eolt  to  make  plainer  the  proposition  that  a 
gaming  house  was  b^g  nm  on  the  {vemlses 
In  questkm ;  that  games  of  cards  were  bting 
there  played,  and  money  bet  on  same;  also 


that  banking  games  were  being  conducted  in 
said  premises;  that  said  house  was  con- 
ducted for  profit  and  that  all  the  members 
of  the  so-called  dub  participated  in  the  di- 
vision of  the  iffoflts,  and  eepedaUy  M.unos 
and  Sanchez,  who  were  not  only  perscnuUy 
orerseehig,  dealing,  and  taking  part  In  said 
games,  but  were  the  titular  officers  of  eald 
club,  and  as  awAi  unquestionably  kept  and 
vete  Interested  In  keying  the  said  house 
for  the  putpoaes  set  out  In  the  Indictment 

Flndiiv  no  error  in  the  record,  the  Judg- 
ment wUl  be  affirmed. 

On  Motion  for  Rehearing. 

An?ellant  insists  that  the  trial  court 
should  have  given  hia  special  chaises  Nos. 
1  and  2,  the  substance  of  which  was  that  the 
evidence  showing  that  he  played  and  bet  at 
certain  games,  and  that  he  dealt  or  kept 
mottte  games  In  the  pranlses  diarged  to 
have  beea  conducted  as  a  gambllnff  house 
could  not  a>nstltutB  a  basis  for  his  omvlc- 
tlon  for  keei^ng  or  being  intmested  in  ke^ 
ing  said  pranlses  as  a  gambling  house. 

[It]  The  erldenoe  of  the  officers  and  par- 
ties who  mtered  the  alleged  gaming  house 
on  the  occasion  charged  showed  that  at  the 
time  appellant  vras  dealing  a  monte  game, 
and  that  another  monte  ■  game  and  poker 
gamee  were  running  In  said  house  and  that 
76  or  100  men  were  up  there  gambling,  and 
that  appellant  told  them  that  he  was  the 
owner  of  the  place  and  was  running  the 
house.  That  appellant  was  present,  and 
was  connected  with  a  game  thai  being  con- 
ducted, was  but  the  deTelopnient  of  the  res 
geatm.  Testimony  which  Is  a  part  of  the 
res  gestie  need  not  be  limited.  Serop  v. 
State,  151  S.  W.  567;  Davis  v.  State, 
154  S.  W.  652.  Also,  Davis  v.  State,  143 
S.  W.  1161;  Byan  v.  SUte,  64  Tex.  Cr. 
R.  628,  142  a  W.  8S1 ;  Jenkins  v.  State,  59 
Tex.  Cr.  R.  478,  128  S.  W.  1113;  Long  v. 
State.  66  Tex.  Cr.  R.  65,  114  S.  W.  632 ;  Ro- 
ma V.  State,  65  Tex.  Cr.  R.  344,  116  S.  W. 
6»8;  Leeper  v.  State,  29  Tex.  App.  69,  14 
S.  W.  898. 

Mr.  Brandi,  on  page  121  of  his  work  on 
Criminal  Law,  states  numerous  authorities 
supporting  the  proposition  that,  when  the 
testimony  in  question  Is  admissible  to  prove 
the  main  issue.  It '  Is  not  necessary  for  the 
court  to  limit  or  restrict  the  purpose  for 
which  same  is  admitted.  It  Is  again  urged 
that  the  Bell  Case,  supra^  supports  the  ap- 
pellant's poeitlon.  In  that  case  we  held  that 
under  Its  facts  a  diarge  similar  to  that 
under  consideration  was  proper.  The  Bell 
Case  seemiB  to  have  been  reversed  on  Its 
facts.  An  examination  of  same  shows  there 
was  no  direct  testimony  connecting  Bell 
with  the  running  of  the  bouse  In  question, 
and  practNhny  the  only  evidence  against 
him  was  the  fact  ^t  he  had  formerly  rent- 
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ed  the  premlseg,  and  had  given  the  house 
up,  and  It  had  been  rented  by  another  par- 
ty. It  being  further  Bbcwn  that  about  the 
time  in  queation  Bell  had  played  at  games 
on  said  premises,  we  held  that  to  refuse  the 
charge  mentioned  was  Improper.  The  facts 
in  the  Instant  case  are  entlr^y  dissimilar; 
and  it  appearing  without  controversy  that 
appellant  was  running  the  house  In  question, 
and  was  Interested  tn  keying  tiie  same  for 
the  purpose  of  being  used  as  a  gambling 
house,  we  do  not  fbinfc  It  possible  that  tiie 
Jury  could  have  considered  the  evidence  of 
his  dealing  numte  or  pli^lng  at  games  in 
said  house  In  a  hurtful  way,  or  that  he 
could  have  suffered  Injury  by  the  failure  of 
the  court  to  limit  the  purpose  of  said  evi 
dCEce  In  his  charge. 

It  seems  to  us  beyond  questltm  that  the 
case  Is  entirely  free  from  possible  danger  of 
appellant  having  been  convicted  of  beeping 
and  being  Interested  In  keeping  a  gambling 
house  because  of  the  fiict  that  he  played  at 
or  dealt  said  games. 

The  motion  for  rehearing  wlU  be  over- 
ruled. 


SULLIVAN  V.  STATE.     (No.  6284.) 

(Goort  of  Criminal  Appeals  of  Texas.  June 
8,  1021.   Behearing  Denied  Oct 
1»,  1D21.) 

t.  Intoxicating  liquors  «=»2I6  —  Indlotment 
chariilng  unlawful  possessioi  of  Kqaor  need 
not  describe  liquor  as  requiring  federal  tax. 

Indictment  charging  defesdant  with  hav- 
ing poBSession  of  istoxicating  liquor  not  for 
medicinal,  edenUfic,  sacramental,  or  mechani- 
cal purposes  in  violation  of  the  Dean  Law,  §S 

1.  2,  need  not  describe  the  liquor  as  being  snch 
as  required  a  federal  tax  as  a  beverage,  not- 
withstanding section  4,  providing  that  the  liq* 
uor  described  In  sections  1  and  2  shoald  be 
construed  to  include  certain  named  Uqnors 
and  all  liquors  requiring  a  federal  tax  as  a 
beverage,  such  statute  having  reference  mere- 
ly to  matters  of  proof. 

2.  Crlmlial  law  «3>854(9)  —  That  Jaror  re- 
mailed  noneataiily  behlMi  after  Jury  had 
basn  oalled  fron  Its  rvon  hsid  aot  ground  for 
reversal. 

That  one  juror  remained  momentarily  be- 
hind in  a  toilet  after  Jury  had  been  called  from 
its  room  into  court  held  not  ground  for  re- 
versal, in  view  of  showing  that  he  rejoined  oth- 
er Jurors  within  a  mlnnte  without  having  spo- 
ken or  been  spoken  to  by  any  person. 

3.  Criminal  law  «s»ll66i/3(4)— Admission  of 
avldenoe  la  defendaafa  absence  reintroduc- 
ed la  hia  preaanoe  aot  ground  for  raveraal. 

The  admisrion  of  evidence  in  defendant's 
absence  held  not  ground  for  reversal  under 
Vernon's  Ann.  Code  Cr.  Froc;  1916,  arts.  755, 
766,  requiring  tlw  defendant's  preaance  during 


the  trial,  where  on  discovery  of  defendant's  ab- 
sence the  proceeding  was  stopped  antQ  his 
retnm,  and  where  after  his  return  the  same 
evidence  waa  r^trodneed  In  his  preaence. 

4.  Criminal  law  ^=>47!^W1taess  «parieaoed 
la  handling  Intoxloants  may  testify  that  whis- 
ky la  defendant's  possesaloa  was  new  whisky. 

In  prosecution  for  having  possession  of 
liquor  in  violation  of  the  Dean  Law,  in  which 
defendant  claimed  to  have  had  such  possession 
before  the  law  went  into  effect,  witness  ex- 
perienced in  handling  intoxicating  liquor,  who 
testified  that- be  could  tell  new  whisky  from 
old  whislv.  was  properly  permitted  to  testify 
that  the  liquor  found  in  defendant's  possession 
was  new  whisky. 

5.  Intoxleating  liquor*  ^=3233  (2)— Offlcers'  tea- 
tlmoay  that  they  had  searched  defendant's 
premises  without  finding  intoxIcatiaiB  liquor 
admissible. 

In  prosecution  for  having  possession  of  In- 
toxicating liquor  in  whidi  defendant  daimed  to 
have  bad  possession  of  the  liqnor  from  a  time 
prior  to  when  the  law  forbidding  the  posses- 
sion took  efCect,  testimony  of  officers  that  they 
had  frequently  searched  defendant's  premises 
for  intoxicating  liquor,  since  the  law  had  taken 
effect,  without  finding  snch  liquor,  Jheid  ad- 
missible to  rebut  such  contention. 

6.  Criminal  law  «=»ia36<2),  1044,  ||70V^2(1>— 
Volantary  statement  not  responsive  to  qnas- 
tloa  held  not  ground  for  reversal. 

In  prosecution  for  having  possession  <rf  In- 
toxicating liquor  claimed  to  have  been  pos- 
sessed since  before  the  prohibition  law  took 
effect,  voluntary  statement  of  witness  who  had 
testified  to  searching  defeodanfa  premises 
n-ithout  finding  roch  liqnor  tliat  he  bad  found  a 
drink  or  two  of  liquor  in  a  l)otUe,  which  the 
officen  bad  not  considered  important,  not  made 
in  response  to  the  question  asked,  held  not 
ground  for  reversal,  where  the  liquor  in  such 
bottle  was  not  relied  on  to  convict  and  there 
was  no  separate  objection  nor  motion  to  ex- 
clude the  statement. 

7.  latoxicatiag  liquors  <S=»23g(l)--Charge  held 
to  submit  defonse  that  defendant  had  had  pos- 
sessioi since  befon  tha  law  prohlbKInf  pos- 
session took  effect. 

In  prosecution  for  having  posseaalon  of  In- 
toxicating liqnor,  conrf  R  charge  held  sufficiuit 
to  submit  defense  that  defendant  liad  had  pos- 
session of  the  liquor  since  before  the  law  pro- 
hibiting such  possession  had  tiken  effect. 

Appeal  from  District  Cour^  Qrayaon  Coun- 
ty; Silas  Hare,  Judge. 

Frank  SuIUvan  was  convicted  oi  having  In 
his  possession  intoxicating  liquor  not  for  me- 
dicinal, sdentiflc,  sacramental,  or  medumlcal 
purposes,  and  he  appeals.  Affirmed. 

B,  F.  Gafford,  of  Sherman,  for  appellant 
B.  H.  Hamilton,  Asst  At^.  Oen.,  for  the 
State. 

LAOrriMOBE,  3.  Appellant  was  convicted 

of  having  in  his  possession  IntoxicOing  liq- 
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nor,  not  toe  medicinal,  sdentlflc,  sacramental, 
or  mechanical  porposes,  and  his  punishment 
fixed  at  confinement  In  the  penitentiary  tax 
one  year. 

[1]  "We  do  not  think  It  necessary  that  In 
the  Indictment  the  IIquot  which  ai^llant 
was  charged  with  possessing  should  have 
been  further  described  as  being  such  as  re- 
quired a  federal  tax  as  a  beverage.  The 
statement  In  section  4  of  what  la  known  as 
the  Dean  Law  (Acts  First  and  Second  Called 
Session*  86th  Legislature,  c  78)  that  the  Uq- 
nor  described  In  sections  1  and  2  of  said  act 
should  be  construed  to  include  certain  named 
liquors,  and  "all  •  •  •  liquors  •  •  • 
which  require  a  federal  tax  as  a  beverage," 
has  reference  to  matters  of  proof.  The  spe- 
dflc  purpose  of  said  section  4  seems  to  be  to 
obviate  the  necessity  for  alleging  any  of  the 
descrlptlves  therein  mentioned,  and  to  mtCke 
It  plain  that  the  descriptions  of  sections  1 
and  2  may  be  met  by  proof  of  possessing, 
manufacturing,  etc,  the  .  liquors  described 
in  said  section  4. 

[2]  We  think  there  was  no  such  separation 
of  the  Jury  during  the  Instant  trftil  as  con- 
stitutes misconduct.  Upon  the  state's  con- 
troversy of  this  part  of  appellant's  motion 
for  new  trial  evidence  was  heard,  and  the 
facts  show  that  at  some  stage  of  said  trial, 
while  the  jury  was  In  Its  room,  they  were 
called  to  come  into  court,  and  one  of  the 
Jurors  remained  momentarily  behind  In  a  toi- 
let. This  Juror  teatlfled  that  wlthljn  a  minute 
he  went  Into  the  courtroom  and  rejoined  his 
fellows  without  having  spoken  to  or  been 
spoken  to  by  any  person.  A  deputy  sheriff 
testified  that  he  saw  said  Juror  cmue  out  of 
the  Jary  room  and  rejoin  the  other  Jurors  in 
the  box,  and  that  he  spoke  to  no  one  and  no 
oDe  spt^e  to  him.  Injury  was  thus  entirely 
negatived  by  the  state. 

[3]  During  the  takhig  of  testimony  the  ap- 
pellant absented  himself  from  the  courtroom 
while  a  witness  was  tostifyiug.  At  once,  up- 
on the  discovery  by  the  court  of  his  absence, 
the  proceeding  was  stopped  until  apiMiUant's 
return.  It  appears  that  while  he  was  absent 
a  witness  Idcntlfled  certain  Jars  of  liquor  as 
being  that  found  In  appellant's  i«>sst'ssion. 
After  appellant  retnrncd  the  same  evidence 
was  reintroduced  In  his  presence.  The  ques- 
tion lias  been  fully  discussed  by  this  court  be- 
fore. Cason  T.  Btat^  52  Tex.  Gr.  R.  224, 106 
S.  W.  337. 

[4]  A  witness  who  testified  that  he  had  had 
much  experience  handling  intoxicating  liquor, 
and  had  seen  "a  right  smart  liquor"  made  in 
Georgia,  and  that  he  could  tell  new  whisky 
from  old  whisky,  was  permitted  over  ap- 
pellants objection  to  state  that  in  his  Judg- 
ment the  liquor  found  In  appellant's  posses- 
sion was  new  whisky.  We  know  ot  do  rule 
or  authority  which  would  exclude  such  testi- 
mony of  a  witness  whose  exp^ence  appeared 
to  qualify  him,  even  If  the  matter  be  such  as 
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to  reQuire  wnne  degree  of  expertoMi  In  order 
to  amble  the  witness  to  testify.  The  objec- 
tion wonld  seem  rather  to  go  to  the  wtight 
ot  the  teatimony  than  to  its  admissibility. 

[1, 1]  Appellant  claimed  that  he  bad  pos- 
sessed the  liquor  In  question  fnxn  a  tune  prlOT 
to  the  taking  effect  of  the  law  forbidding  such 
possession.  As  tending  to  refute  his  claim  in 
this  regard,  the  state  was  allowed  to  intro- 
duce testimony  of  officers  who  stated  that  they 
had  frequently  searched  his  premises  for  In- 
toxicating liquor,  since  the  taking  effect  of 
said  law,  and  that  they  had  found  no  such 
liquor  as  that  charged  In  the  instant  case.  We 
think  the  eifect  of  such  testimony  was  to  sus- 
tain the  state's  contention  of  illegal  posses- 
sion, and  to  rebut  that  character  of  possession 
relied  upon  by  appellant  The  fact  that  one 
of  said  witnesses  stated  that  at  the  time  of 
such  search  he  found  a  drink  or  two  of  liquor 
In  a  bottle,  which  they  did  not  consider  to 
amount  to  anything,  would  not  seem  to  be 
reversible  error.  The  fact  that  such  liquor 
was  in  said  bottle  was  not  relied  on  to  con- 
vict, and  there  was  no  separate  objection 
made  to  such  testimony  which  appeared  to 
be  a  voluntary  statmentof  said  witness,  and 
not  in  response  to  the  questltm  asked.  No 
motion  to  exclude  was  made  by  appellant,  and 
we  think  no  reversible  error  appears. 

[7]  Complaint  Is  made  that  the  charge  <tf 
the  court  did  not  affirmatively  state  to  the 
jary  the  theory  of  appellant's  defense  on 
the  ground  of  his  possession  of  said  liquor 
prior  to  the  taking  effect  of  the  Dean  Act. 
An  examination  of  the  main  charge  discloses 
the  fact  that  said  theory  was  subletted,  and 
both  affirmatively  and  negatively  by  the  trial 
court,  In  that  he  Instructed  the  Jury  that  they 
must  believe  that  appellant's  possession  was 
not  from  a  time  prior  to  the  taking  effect 
of  said  law,  before  they  could  convict;  and  . 
also  instructed  them  that,  If  they  had  a  rea- 
sonable doubt  as  to  whether  such  possession 
bad  BO  extended,  they  should  acquit 

Objection  was  made  to  certain  statHurats 
of  the  prosecuting  attorney  in  his  argument 
to  the  Jury.  The  record  discloses  that  no 
written  request  was  presented  asking  an  in- 
struction tiiat  the  Jury  not  consider  such  ar- 
gument This  has  ordinarily  been  held  nec- 
essary unless  the  character  of  the  argument 
be  such  as  that  Injury  appear  probable.  We 
do  not  think  the  argument  in  the  instant 
case  such  as  to  make  It  reversible  error  In 
the  absence  of  such  request. 

Finding  no  error  in  the  record,  the  Judg- 
ment  will  be  affirmed. 

On  Motion  for  Behearlng, 

In  his  motion  for  rehearing  appellant  In- 
^ts  again  that  the  reception' of  part  of  the 
evidence  of  Sheriff  Craig  in  the  absence  at 
the  accused,  should  be  held  reversible  erro^. 
The  fhcts  appeal;  to  be  that  when  the  court 
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adjourned  at  noon  he  adjourned  to  meet  at 
1:30  o'dock  p.  m.,  and  apparently  when  that 
bour  was  reached  proceedings  In  the  trial 
were  resumed,  and  the  witness  Oralg  was 
called  to  the  stand  and  asked  and  answered 
several  Qnestlons  pertaining  to  certain  Jars 
thai  In  the  presence  of  the  jur7<  Some  one 
called  att^tlon  to  the  taxt  tb&t  aivellant  was 
not  present,  and  the  proceedings  were  halted, 
and  In  a  X^w  moments  he  came  In.  Then- 
upon  the  identical  evidence  given  during  his 
absence  was  Introduced  from  said  witness 
Craig,  and  appellant  through  bis  oounsd 
cross-examined  said  witness  at  length.  Ap- 
pellant's  comuel  appears  to  have  been  present 
all  the  time.  The  matter  was  complained  of 
In  appellant* a  motion  for  new  trial,  and  a  bill 
of  excq>tlons  was  tafeen  to  tba  refusal  of  the 
new  trial  upon  this  ground.  Beliance  la  now 
had  upon  HIU  r.  State,  M  Tex.  Gr.  B.  646, 
114  S.  W.  m,  and  Bell  t.  State,  82  Tex.  Cr. 
B.  436,  24  S.  W.  418.  Appellant  refers  to  the 
Oason  Case,  dted  In  our  original  opinion,  and 
calls  attention  to  the  fact  that,  after  the 
rendition  of  the  opinion  In  the  Oason  Case 
and,  before  the  Hill  Case  was  handed  down, 
the  Thirtieth  Legislature  passed  an  act  (Acts 
30th  Leg.  [1907]  c.  19)  requiring  the  personal 
presence  of  the  accused  In  a  felony  case  at 
the  trial.  This  part  of- the  act  mentioned 
has  been  the  law  of  this  state  for  many  years 
prior  to  the  rendition  of  the  Oason  Ga^. 
Rev.  St  1879,  art.  696;  White's  Ann.  O.  P. 
art  633.  We  are  In  accord  with  both  the 
Hill  and  Bell  Cases  <ni  their  facts. 

In  the  Hill  Case  certain  evidence  of  witness- 
es was  reproduced  at  the  request  of  the  Jury 
and  while  the  defendant  was  absent,  his  pres- 
ence having  been  expressly  waived  by  Ms  at- 
torneys. This  court  has  held  In  numerous 
cases  that  the  presence  of  the  accused,  which 
Is  specifically  required  by  the  statute  In  such 
case  (see  articles  755,  756,  Vernon's  Crlm. 
Proc),  cannot  be  waived  by  the  attorneys  for 
the  accused.  Shipp  v.  State,  11  Tex.  App.  46; 
Mapes  V.  State,  13  Tex.  App.  85;  Granger  v. 
State,  11  Tex.  App.  454.  The  error  of  the 
court  in  the  Hill  Case  was  not  the  result  of 
Inadvertence  or  lack  of  knowledge  of  the  ab- 
sence of  the  accused,  but  was  the  intentional 
and  deliberate  act  of  the  court  and  counsel 
for  the  defendant  In  the  Bell  Case,  supra, 
the  accused  was  not  on  bond,  but  was  In  the 
custody  of  the  sheriff,  and  was  carried  by  the 
officers  from  the  courtroom,  and  during  bis 
absence  material  testimony  was  Introduced, 
and  the  accused  was  at  no  time  confronted 
wltb  said  witnesses  as  required  by  our  Con- 
stitution, and  vras  given  no  oi^rtunlty  to 
examine  such  witnesses,  and  the  testimony 
was  at  no  time  r^roduced  «r  offered  in  the 
presoice  of  tbe  d^^ant  The  statutory 
requirement  ttiat  the  accnsed  be  present  at 
the  trial,  in  cases  In  wtalch  it  Is  ajxtarent 
that  no  possible  Injury  could  bave  result' 
ed  to  the  accused,  bas  never  been  given  an 


Ironclad  ctmstructlon  by  this  court  In 
O'Toole  T.  State,  40  Tex.  Cr,  B.  578,  51  S,  W. 
244,  the  accused  was  absent  from  the  court- 
room while  the  Jury  were  ixAng  Impaneled, 
sworn,  and  the  indictment  read  to  tbem. 
His  absence  seemed  to  have  been  wlOiont  the 
knowledge  of  the  court.  Tfpoa  his  retnm 
the  trial  conrt  asked  btm  if  he  waived  the 
g<^ug  over  of  tbe  proceedings  had  In  bis  ab- 
sence, and  he  answered  that  be  did.  Ttds 
court,  through  Judge  Henderson,  b^d  tha^  If 
appelant  bad  refused  to  agree  to  sndi  waiver, 
the  court  oonld  bave  immediate^  xectifled 
tbe  matter— b7  wbidt  we  take  this  court  to 
mean  that  the  trial  court  would  bave  proceed- 
ed  feo  liave  ttie  indictment  reread  and  tbe  Jury 
sworn,  etc.  Notwithstanding  the  proceedings 
tliat  were  had  out  (tf  the  presaice  oT  the  ac- 
cused, this  court  held  no  error  shown,  and  the 
cause  was  aflanned. 

In  Klllman's  Case,  58  Tex.  Or.  B.  570,  112 
S.  W.  92,  this  «ourt,  through  Judge  Davidson, 
held  that  tbe  voluntary  retirement  of  tbe  ac- 
cused from  the  courtroom  for  five  or  six  min- 
utes during  tbe  argument  would  not  vitiate 
the  conviction.  True,  the  case  was  a  misde- 
meanor, but  one  In  which  the  punishment  was 
by  imprisonment,  and  It  thus  comes  withii: 
the  rule.  In  Whitehead  v.  State,  66  Tex.  Cr. 
R.  482,  147  S.  W.  5S3,  the  accused  absented 
himself  from  the  courtroom  during  argument 
from  3  to  10  minutes  in  a  felony  case.  This 
court  held  it  no  cause  f<w  reversal,  and  dis- 
cussed at  length  many  autborltteB.  In  Fry's 
Case.  78  Tex.  Or.  B.  4S5.  182  B.  W.  831,  the 
accused  was  on  bond,  and  shown  not  to  bave 
been  present  at  an  extended  colloquy  between 
the  trial  Judge  and  the  Jury.  In  passing  np- 
m  his  contention  that  what  was  done  In  bis 
absence  was  error,  this  court  held  that  be- 
ing on  bond,  it  was  tbe  duty  of  the  appellant 
to  remain  in  attendance  on  the  court  while 
tlie  Jury  were  out  considering  bis  case,  and, 
having  absented  himself,  and  it  appearing 
that  the  matters  that  transpired  In  his  ab- 
sence were  not  such  as  could  have  injnred 
him,  no  reversible  error  was  shown.  In  man>' 
cases  cited  and  discussed  in  Ann.  Gas.  10130. 
p.  1147,  note.  In  most  of  which  the  doctrine 
seems  to  be  adhered  to  that,  where  the  ac- 
cused is  (HL  bond,  bound  by  the  terms  of 
such  ball  to  be  before  the  court,  If  be  chooses 
to  absoit  himself  during  part  of  tbe  trial, 
nnless  it  be  of  some  particular  hurt  and  vio- 
lative of  some  Biwdal  statute,  be  bas  no  cause 
for  oomplalnL  We  are  not  now  called  upon  to 
decide  that  Questloo,  but  oontuit  ourselves 
with  saying  that  on  tbe  facts  In  tbe  instant 
case  we  are  of  opinion  that  the  accused  was 
confronted  with  the  witnesses  against  him, 
and  given  every  oppwtunlty  to  croaa-examlne 
and  preserve  any  rights  due  bim,  and  that 
he  was  present  at  his  trial  within  the  con- 
templation of  our  statute. 

The  motion  for  rehearing  Is  overruled, 
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MANN  V.  JONES  ct  al.  (Nt.  1837.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
June  22,  1921.  Rehearing  Deoied  Oct.  6, 
1921.  Second  Beheazinf  Denied  Oct.  26, 
1921.) 

1.  Bnkers  «B>e6— SubaoMt  oould  aot  aeouro 
■gaaey  dirwt  fron  owa«r  wttboat  M»tloe  to 
aiMt. 

A  real  estate  agent,  faaving  agreed  to  rep- 
reaent  another  agent  who  had  land  Hated,  conld 
not,  vithont  reasonable  notice  to  such  agent, 
secure  an  agency  from 'the  owner  of  the  listed 
land  direct  for  the  aale  of  the  property,  since 
to  do  ao  would  be  a  breach  of  good  faitik,  which 
the  law  does  not  tcAerate. 

2.  Brokers  «=»66— Oro  aooeptiag  posltloa  of 
•ubagent  must  abide  by  agreement  aad  di- 
vide eommltaloaa. 

One  who  has  accepted  the  potitioD  of  sub- 
agent  of  one  having  land  listed  under  an  agree- 
ment to  personally  procure  purchaser  and  di- 
Tide  the  coounissiona  must  abide  1^  hia  agree- 
ment, and  divide  the  conunissfons,  though  the 
firat  agent  had  no  exclusive  agency,  and  did  not 
actiTely  interest  himself  in  the  negotiationa  re- 
sulting in  a  sale  of  the  property,  notwithstand- 
ing that  the  aubagent,  without  notice  to  the  first 
agent,  procured  agen<9  direct  with  the  owner 
vt  the  Uated  land. 

Appeal  from  District  Court,  LobboA  Cona 
ty;  W.  R.  Spencer,  Judge. 

Action  by  C.  W.  Jones  against  Ed.  F.  Mann 
and  anothnr.  From  an  adverse  Jadgment, 
dsfbndant  M''"?^  appeals.  Affirmed. 

Bean  &  Klett  and  Vickers  &  Campbdl,  all 

vt  Lubbock,  for  appellant. 

W.  H.  Bledsoe,  of  Lubbock,  and  G.  SI.  Lock- 
hart,  of  TahokB,  for  appellees. 

HALTj,  J.  The  app^lee  Jones  sued  J.  S. 
J(^son  and  appellant,  Ma  mi,  for  the  recov- 
ery of  %  centB  per  acre  commissions  on  the 
sale  of  four  leagues  of  land  in  Hockley  coun- 
ty. It  Is  alleged  that  the  property  belonged 
to  Johnson,  who  agreed  with  appellee  Jones 
that  the  latter  should  sell  said  land;  that  no 
definite  amount  of  commissions  was  agreed 
upon  but  that  the  usual  and  customary  com- 
mission was  50  cents  per  acre,  and  that  he 
was  entitled  to  (me>half  thereof;  that  he 
agreed  with  Mann  to  allow  him  one-half  of 
the  commissions  earned;  that-  Johnson  list- 
ed the  lands  with  him  at  $16  per  acre,  and 
that  soon  thereafter  he  employed  Mann  to 
int>cure  purchasers  therefor,  with  the  under- 
standing tbat  they  would  divide  the  commls- 
BioDs  to  be  paid  by  Johnson;  that  Mann  ac- 
cepted said  employment,  took  a  list  of  the 
lands,  and  In  December  or  January  of  the 
following  year  consummated  a  deal  with  J. 
C  Whaley  and  A.  F.  Jones;  that  said  deal 
bad  been  In  all  things  closed,  and  that  the 
commission  was  then  due.  He  further  alleg- 
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ed  that  Mann  and  Ji^mson  had  made  some 
sort  ot  an  agreement,  contrary  to  the  origi- 
nal agreemmt,  which  was  not  binding  on  talm. 

Appellee  J<rimaou  answered  by  demurrer  and 
general  denial,  and  pleaded  specially  that  he 
listed  the  lands  for  sale  with  Mann  Individu- 
ally, who  Btdd  the  same  to  Whaley  &  Jcmes, 
and  titiat  there  was  due  him  as  commisstons 
the  sum  of  $3,480,  of  which  amount  he  haS 
paid  the  sum  of  $1,255.25,  and  Uiat  he  held 
the  balance  subject  to  the  orders  of  the  court, 
offering  and  tendering  the  same  to  the  par- 
ty entitled  to  receive  it.  Mann  answered  by 
general  demurrer,  g^eral  denial  of  the  alle- 
gations In  appellee's  pleadmgs,  and,  by  crosa- 
action  against  Johnson,  his  codefradant, 
alleged  that  the  lands  had  been  listed  with 
him;  that  &e  had  sold  them  to  Whal^  & 
Jones  and  was  oititled  to  the  balance  of  the 
commissions  then  due.  A  trial  bef(»«  a  Ju- 
ry resulted  In  a  Judgment  in  favor  of  a.ppeA.- 
lee  Jones  for  tme-half  of  tbe  commissicms  and 
in  favor  of  Mann  for  the  r^oalnder.  l^caae 
was  submitted  vpoa  special  issa^  In  r^ly 
to  which  the  Juiy  found:  That  Jones  for- 
nlsbed  Mann  a  list  of  the  lands  and  request- 
ed him  to  offer  the  same  to  Whaley  &  Jones 
under  an  agreement  between  Mann  and  aiv^ 
lee  Jones  that  they  should  divide  Uie  com- 
mlssiona  it  a  sale  was  effected;  tbat  Mann 
scored  i^ppellee's  imposition,  and  tbat  at 
the  time  ot  the  sale  C.  W.  Jones  bad  the 
lands  listed  witb  bim  for  sale; 

[1]  There  are  five  asaignments  of  error 
inresented  In  appellant's  brief,  which,  under 
the  view  we  take  ot  the  case.  It  will  not  be 
necessary  Cor  us  to  omslder  In  detail.  The 
evidence  is  conflicting  vp<m  the  Issnes  sub- 
mitted to  the  Jury,  but  is  amply  sufficient  to 
support  tbe  findings.  John8<m  had  listed  the 
land  with  appellee  Jones,  and  according  to 
the  evidence  and  the  findings  had  not  can- 
celed the  listing  contract,  and  Jones  was 
still  his  agait  at  the  time  of  the  sale.  As  to 
Johnson,  Mann  occupied  the  position  of  a 
subagent,  but  under  the  contract  between  <X 
W,  Jones  and  Mann  fche  former  was  the 
prlntdpal.  and  this  relation,  according  to  the 
record,  existed  up  to  the  time  of  the  sale. 
Having  agreed  to  represent  Jones  as  his 
agent,  Mann  could  not,  without  reascmahle 
notice  to  Jones,  secure  an  agency  from  John- 
son direct  for  the  sale  of  the  property.  His 
position  Is  analogous  to  that  of  a  tenant, 
who  attempts  to  deny  the  title  of  a  landlord. 
He  must  first  noti^  his  principal  of  fals  pur- 
pose to  terminate  the  ag«icy  before  be 
can  .acquire  rights  adverse  to  his  principal 
in  the  prosecution  of  the  work  for  which 
the  agency  was  created.  If  he  had  notified 
Jones,  the  latter  couM,  and  doubtless  would, 
have  made  an  effort  to  procure  another  pur- 
chaser. Securing  the  right  from  Johnson 
direct  to  sell  tbe  land  was  an  attempt  to 
violate  his  contract  with  Jones,  and  was 
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saeh  a  breadi  of  good  faltb  as  tbe  law  does 
iMt  tctoate. 

[2]  It  Is  coDtraded  tbat  Jones  did  notb- 
ing  Coward  procuring  a  pnrcfaaser,  and  that 
It  waa  through  Mann's  efforts  alone  that 
Wbaley  &  Jones  were  Induced  to  buy  It.  A 
sufficient  answer  to  this  craitention  la  that, 
under  the  ctmtract  between  appellee  Jones 
and  Mann,  it  was  not  contraiplated  that  the 
former  should  actively  interest  himself  in 
the  negotiations.  He  had  the  land  listed  with 
him,  and,  while  it  Is  not  shown  to  be  an  ex- 
clusive agency,  when  Mann  accepted  the  posi- 
tion of  subagent  under  an  agre^ent  to  pro- 
cure the  purchaser  and  divide  the  commis- 
sions, appellee  was  entitled  to  bis  share 
thereof,  by  virtue  of  the  contract  betwetoi 
them.  Bauer  et  al.  v.  Crow.  110  TeX.  688, 
221 .8.  W.  986;  Id.,  171  S.  W.  290. 

Tbe  Judgmmt  la  affirmed. 

On  Motim  for  Rtibeaidng. 

Appellant  moves  tbe  court  for  additkmal 
ffn^itifp  of  tact  In  response  to  said  motion, 
we  find  that  in  November,  19^  the  owner 
of  the  land  listed  it  with  appellant  and  agreed 
to  pay  Mm  a  ccmimlsdon  ot  20  cents  pa 
acre  in  the  event  of  a  sale;  that  such  list- 
ing witti  Mann  wns  by  the  owner  npon  Us 
own  ttnltiatlve,  and  not  at  the  solicitation  of 
Mann.  Mann  did  not  negotiate  with  tbe 
pnrdiaaers  nntll  after  the  owner  had  listed 
the  land  with  him  In  person.  We  are  fur-* 
ther  requested  to  find  tbat  Mann  sold  the 
land  under  his  c<»itract  with  the  owner,  that 
he  was  the  owner's  agent  when  the  sale  was 
negotiated,  and  that  the  owner  did  not  know 
the  appellee  in  tbe  sale  made  by  Mann.  We 
cannot  find  these  facts  as  stated.  As  we  un- 
derstand the  law,  Mann  could  not,  during  tbe 
existence  of  his  contract  with  appellee,  In 
virtue  of  which  he  agreed  to  af:t  as  a  sub- 
agent,  make  a  new  and  Ind^iendent  contract 
with  the  owner  to  sell  on  his  own  account 
without  first  notifying  the  app^ee  and  ter- 
minating the  relationship  of  agent  and  sub- 
agent.  Kohn  V.  Jacobs,  4  Misc.  Bep.  265,. 
23  N.  T.  Sopp.  1033;  Madler  v.  Pozorskl, 
124  Wis.  477,  102  N.  W.  892. 

We  further  find  that  appellee  had  no  ei- 
clu^ve  agency  from  tbe  owner  to  sell  the 
land.  In  the  motion  for  rehearing  the  same 
qnestions  are  presented  which  have  been  con- 
sidered In  disposing  of  tbe  matter  originally. 
The  appellant  insists  that,  since  aiq>ellee 
could  not  have  sold  the  lands  to  Wbaley  & 
Jones,  and  because  tbe  rec(»d  does  not  show 
that  Mann  had  gained  any  advantage  over 
appellee,  or  had  derived  any  profit  or  bene- 
fit by  virtue  of  the  cwtract  of  subagency,  he 
should  not  be  required  to  divide  tbe  com-  ^ 
missions  with  appellee.  We  think  these  i 
facta  have  been  shown,  or  at  least  are  infer- 
able from  tbe  record.  Under  tbe  contract 
appellee  had  the  right  to  expect  that  the! 


sale  would  be  made  to  Wlial^  ft  J<mea  by 
his  subagQit,  and  for  their  mntnal  benefit 
With  this  expectation  he  would  naturally 
make  no  effort  to  dispose  of  them  to  any  oth- 
er purchaser.  If  Mann  bad  Informed  him 
of  the  fact  that  he  had  acc^ted  an  agency 
directly  from  tbe  owner,  and  bad  abrogated 
the  contract  ttf  subagency,  he  would  tw  In  a 
position  to  contend  that  no  injustice  had 
been  done  appellee;  and  this  im  flie  tomiiig 
point  of  tbe  case. 

We  thln'k  the  controvMsy  has  been  cor- 
rectly and  Jnstly  disposed  of,  and  the  mo- 
tion for  rehearing  Is  overruled. 


BURKE  et  ux.  V.  BURKE.    (No.  701.) 

(Coort  of  GlTll  Appeals  of  Texas.  Beaimiont. 
Jaly  2,  1921.   Bahearlof  Denied 
Oct  12,  uei.) 

1.  Evideaee  «=>47l  (5)— WUiibmm  «=»248(2)— 
Tsfttlsioiy  a*  to  effect  •t  osaversallsa  hsM 
respoBslve  te  qiattlos,  aid  Mt  a  oenclaslea 

of  wltasM, 

In  wife's  action  against  parents  of  deceas- 
ed bosband  for  proceeds  ot  insurance  pi^cies, 
on  Aeory  that  hndiand  b^ore  his  death  had 
instructed  bis  father  to  have  poBcies  changed 
so  as  to  make  wife  beneficiary,  testimony  in  an- 
swer to  qnestion  as  to  the  effect  of  husband's 
coDvenation  vitb  witness  as  to  whether  be  in- 
tended to  change  the  beneficiary  as  to  all  of  his 
policies  tbat  "he  stated  •  *  «  that  bis  in- 
tentions were  to  the  elfect  that  his  wife  should 
receive  all  his  insurance"  held  properly  received 
as  against  contention  that  It  was  not  responsive 
and  was  a  condnsion  of  the  witness. 

2.  Appeal  and  error  ^=3l050(l)— Admlssloa  of 
evtdesce  held  harniless  la  view  of  other  tes- 
timony. 

In  wife's  action  against  parents  of  deceas- 
ed hasbsnd  for  proceeds  of  Insarance  p<^dea, 
in  which  she  claimed  tbat  the  husband  had  fn- 
stracted  bis  father  to  chuge  the  polides  so  as 
to  make  her  beneficisry,  the  admission  of  tes- 
timony by  witness  who  had  been  questioned  si 
to  the  effect  of  his  conveniatioD  with  the  bus- 
band  as  to  husband's  intention  to  change  the 
beneficiary  in  all  of  his  policies  that  the  has- 
band  had  stated  to  witness  that  his  intentions 
were  to  the  effect  tbat  his  wife  should  receive 
all  bis  insurance,  if  error,  was  harmless,  ia 
view  of  farther  testimony  of  witness  that  has- 
band  was  to  name  wife  as  benefidary  in  an  bis 
policies. 

3.  Evidanoe  «8=>2I5(3)  —  Excsrpt  from  letter 
held  adnlsslUe  as  aa  aAnlMlMi  against  latere 
est. 

In  wiftfa  action  against  parents  of  deceaacd 
husband  for  proceeds  of  Insurance  policies  on 
theory  tbat  husband  had  instructed  father  te 
I  change  policies  bo  as  to  make  wife  benefidarj. 
excerpt  from  father's  letter  to  the  wife  statinj 
that  the  bosband  had  written  him  to  have  the 
insurance  changed  fcsid  admissible  as  admis- 
1  sion  against  interest 
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4.  EvMmm  «8»IS5(8)-.^*rtlMW  of  instraneRt 
from  which  exeerpt  has  heea  offered  by  eee 
party  we  adnlstiUe  only  where  explaeetoiy 
of  portloa  flret  offered. 

The  rule  that,  where  a  portion  of  an  in- 
■trameDt  is  offered  hj  one  x>artyt  the  whole  may 
be  offered  b;  the  other,  ia  applicable  ouly  to 
those  portions  of  the  inBtrumetit  that  bear  Im- 
mediately QpoQ  and  are  explanatory  of  the  por- 
tion first  offered. 

5.  Evidence  ^=9lS5(8)— Admlssloa  of  excerpt 
from  letter  did  not  warrant  admission  of  oth- 
er portions  which  were  argumentative,  self- 
serving,  Immaterial,  and.  Irrelevant. 

In  snrriving  wife's  action  against  parents 
of  deceased  husband  for  proceeds  of  insurance 
policies  on  theory  that  the  father  failed  to 
follow  hnebaod'a  inetructions  to  make  the  wife 
beneficiary,  admission  in  evidence  of  excerpt 
from  father's  letter  to  the  wife  Btating  that  the 
husband  had  instructed  him  to  change  the  in* 
surance  did  not  warrant  admission  of  other  por- 
tions in  which  the  father  merely  sought  to  tes- 
tify to  his  acts  in  eoUecting  and  retaining  the 
proceeds;  such  portions  having  no  bearing  ui^ 
on  the  exceritt  admitted,  and  being  arguineuta- 
dve,  aelf-aerving,  immaterial,  and  irrelevenL 

Appeal  from  District  Court,  Falls  Conu- 
ty;  Prentice  Oltwf,  Judge. 

Suit  by  Hazti  Marsh  Burke  against  W.  Z. 
Burlce  and  wife.  Judgment  for  lAalntUF, 
and  defcDdBiits  appeal.  Affirmed. 

Splrr^,  Bartlett  &  Carter,  of  Marlln,  for 
appellants. 

'J.  D.  WlUiamsoa,  of  Waco,  for  appellee. 

(VQUlzm,  J.  Haz^  Marsh  Burke  sued  W. 
Z.  Buike  and  laalKlla  0.  Burlce,  her  father- 
in-law  and  mother-in-law,  In  two  separate 
suits  to  recovef  the  proceeds  of  two  life  In- 
surance policies.  Judgment  for  plaintiff  and 
defendants  appeaL 

Walter  K.  Burke  was  a  son  of  W.  Z.  Burke 
and  Isabella  O.  Burke,  and  while  a  single 
man  took  out  two  life  Insurance  policies,  aae 
in  the  Woodmen  of  the  World,  for  $2,000, 
naming  his  father  as  beneficiary,  and  the 
other  in  the  Sam  Houston  Life  Insurance 
Company,  later  tak&i  over  and  assumed  by 
the  Southland  Life  Insurance  Company,  for 
^,000,  naming  his  mother  as  beneficiary. 
He  Joined  the  army  In  1917,  and  while  sta- 
tioned at  Camp  Travis,  on  May  27, 1918,  mar- 
ried plaintiff,  Hazel  Marsh  Burke,  to  whom 
be  had  been  engaged  for  some  two  years. 
Before  leaving  for  Prance,  while  In  Camp 
Travis,  in  June,  1918,  he  wrote  his  father, 
ign'.  Z.  Burk^  reqqestlng  him  to  have  the  In- 
surance policies  changed  so  as  to  make 
his  wife,  Hazel  Marsh  ^urke,  the  beneficiary 
therein.  His  said  father,  W.  Z.  Burke,  had 
possession  of  the  said  policies  and  bad  same 
locked  up  in  a  bank  In  Reagan,  Tex.  W.  Z. 
Burke  did  not  have  the  change  made  In  the 
policies  as  requested  by  his  son,  but  kept  the 
policies  locked  np  in  bis  private  lock  box 
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In  the  said  bank.  About  August  25,  1918, 
Walter  K.  Burke  was  killed  in  France,  and 
W.  Z.  Burke  and  Isabella  O.  Burke  made 
proof  of  his  death  and  collected  and  appro- 
priated to  their  own  use  the  proceeds  of  both 
ctf  said  policies. 

The  two  cases  were  by  agreement  of  the 
parties  tried  together,  and  were  submitted 
to  the  Jury  upon  two  special  Issues,  to  wit: 

"First  issue:  Did  Walter  K.  Burke  make  a 
gift  of  bis  Woodmen  of  the  World  and  South- 
land Life  Insurance  Company  polides  to  W. 
Z.  Burke  and  Mrs.  Isabella  a  Burke,  the  per- 
sons respectively  named  therein  as  benefida- 
ries?  In  this  connecti<m  yon  are  charged  that 
in  order  to  constitute  a  gift  of  such  policies 
there  must  have  been  a  delivery  of  same  by 
said  Walter  K,  Burke  to  the  said  W.  Z.  Burke 
with  the  purpose  and  intention  on  the  part  of 
said  Walter  K.  Burke  to  pass  the  tiUe  thereto 
and  to  rdinqolsh  in  favor  of  su<A  persons  aU 
future  right  and  domtolon  over  said  policies. 
The  burden  of  proof  rests  upon  the  defendants 
to  establish  by  a  preponderance  of  the  evi- 
dence the  affirmative  of  this  issue.  Answer: 
To  which  the  jury  answered  'No.' 

"If  you  have  answered  'Yes'  to  this  issue,  you 
need  not  answer  the  second  issue,  but  if  you 
have  answered  *No'  to  the  first,  then  yoa  win 
answer  tihe  following: 

"Second  issue:  When  Walter  K.  Bnrke,  de- 
ceased, wrote  the  letter  to  W.  Z.  Borke  in 
which  he  directed  his  insurance  to  be  changed 
for  the  benefit  of  his  wife,  did  the  said  Walter 
E.  Burke  mean  and  intend  that  his  Woodmen 
of  tha  World  and  Southland  Life  Insurance 
Company  policies  should  be  so  changed?"  The 
burden  of  proof  rests  upon  the  plaintiff  to  es- 
tablish by  a  preponderance  of  the  evidence  the 
affirmative  this  issue.  Answer:  To  which 
the  jury  answered  'Zes.'** 

Upon  the  verdict  of  the  jury  judgments 
were  entered  in  said  cases,  respectively,  In 
favor  of  tiie  plaintiff,  Hazel  Harsh  Bnrk^ 
against  tlie  respectlTe  defendants,  for  the 
amounts  ot  such  insurance.  Motltms  tor 
new  trial  were  overruled,  and  tbe  case  la 
before  us  for  review. 

By  their  first  assignment  of  error  appel- 
lants complain  of  the  court's  admitting  in 
evidence  part  of  the  witness  Stallwortb'a  an- 
swer to  the  fifth  cross-Interrogatory  pro- 
pounded  to  him  by  appellants,  but  offered 
by  appellee.  The  witness  was  testifying  by 
deposition.  He  was  a  soldier  in  the  same 
division  with  deceased,  Walter  K.  Burke 
The  witness,  before  joining  the  army,  bad 
been  In  the  life  Insurance  business.  He  first 
met  Walter  K.  Burke  at  Camp  Travis  in 
June,  1918,  He  was  testifying  to  craversa- 
tlons  he  had  had  with  the  deceased  relative 
to  deceased's  having  bis  Insurance  policies 
changed  so  as  to  make  his  wife,  appellee, 
beueflclaiT.  The  croaa-lnterrogatOTy  reads: 

"Cros8-interr(^atory  No.  5:  If  yeu  say  that 
he  (meaning  Sergeant  Walter  K.  Burke)  spoke 
of  more  policies  than  the  large  one,  the  war 
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risk  insurance,  Uien  do  you  undertake  to  state 
at  this  late  date  that  be  said  be  was  going  to 
have  all  of  them  changed?  Or  rather,  as  to 
the  two  small  policies,  did  yon  and  he  not  talk 
of  them  to  the  effect  that  tiiey  could  be  dumged* 
or  that  he  might  change  them?" 

The  answer  was: 

"I  am  poBltiTe  that  be  stated  that  he  would 
have  the  beneficiaries  changed  In  all  of  his  pol- 
icies, naming  hia  wife  in  all  of  his  policies,  in 
the  two  small  policies  as  well  as  in  the  war  risk 
policy,  and  that  bis  intentions  were  to  the  ef- 
fect that  bis  wife  should  receire  all  of  his  in- 
surance." 

[1,  2]  The  appdlants  (defendants)  did  not 
offer  in  evidence  said  intem^tory  and  its 
answer,  but  appellee  (plaintiff)  did,  and  ap- 
pellants objected  to  the  last  clause,  "and 
that  his  lutentlima  were  to  the  effect  that 
hlB  wife  should  receive  all  of  his  Inaniance," 
on  the  grounds  tliat  same  was  not  reapoagive 
to  the  question,  and  was  a  contusion  of  the 
witness.  The  court  did  not  ea.  The  aiwwer, 
ln<dnding  the  portion  objected  to,  was  re- 
sponsive to  the  question,  was  competent,  rele- 
vant, and  materiaL  The  question  called  for 
the  "effect"  of  falter  K.  Burke's  conversa- 
tion as  to  wh^&r  lie  intended  to  diange 
the  beneficiary  In  tUl  ttf  his  Insurance  pcH- 
des,  and  tlie  answer  stated  tbe  effecL  Tbm 
lansoage  complained  of  was  but  the  state- 
ment  of  the  witness*  beat  reoc^ectton  of 
what  deceased  said.  If  it  was  errm,  we  can- 
not conceive  how  it  oonld  possibly  haVe  been 
hurtful,  and  was  ther^ore  harmless  error, 

[S]  The  second  assignmmt  is  overruled, 
Tt»  evidence  was  clearly  admlSBibl&  The 
erldoioe  complained  of  was  an  excerpt  from 
a  letter  wrlttoi  W.  Z.  Buike  to  Haael 
Harsh  Bnrke  on  Jannaxj  27, 1019^  relative 
to  the  subject-matter  of  the  salt,  In  whidi 
he  used  the  expresstwi,  "He  wrote  me  from 
San  Atttonla  to  have  the  insurance  dianged." 
WhoL  offered  In  evidence,  this  was  objected 
to  because,  being  wily  a  poratm  of  a  een- 
tence^  it  was  not  Intelligibleh  and,  standing 
alone^  conveyed  an  erroneous  impression  of 
tiie  Idea  intended  to  be  amve^ed  by  the  wilt- 
«r,  was  mlsleBdlng  and  inrajadlcial  to  the 
rl^ts  of  the  defoidants.  The  subject  of  cor- 
resptmdenoe  was  the  insoranoe  policies  con- 
stituting the  matter  In  divute  hoeln,  and 
the  person  referred  to  as  "he"  was  well 
known  and  understood  by  all  the  parties, 
and  the  question  In  diqimte  was  wbethor 
"he,"  Walter  K.  Burke^  had  In  writing  chang- 
ed the  benefidaiy  in  said  polldei.  The  ex^ 
cerpt  was  an  admlaslon  against  the  Interest 
of  appellants,  was  material  and  relevant, 
and  appellants.  If  th^  desired,  could  offer 
the  remainder,  of  the  letter,  or  sudi  por^ 
tlons  of  same  as  would  bear  upon  or  explain 
that  portion  offered  and  to  wbich  objection 
was  made^  and  wbldi  right  th«y  ex^dsed 
latec, 


[4,  I]  The  third  and  fourth  asslgnmentB  of 

error  complain  that  *tbe  court  would  not 
permit  appellants  to  read  In  evidence  to  the 
Jury  the  balance  of  the  letter  fnmi  whfdi 
the  portion  offered  by  api)ellee  mentioned  In 
the  second  assignment  was  taken,  invoking 
the  rule  that,  where  a  portion  of  an  Instru- 
ment is  offered  by  one  party,  the  whole  may 
be  offered  by  the  other.  The  UOter  out  of 
which  the  statement  was  taken  that  was 
offered  by  appellee  was  written  by  appd* 
lont  W.  Z.  Burke  to  appellee,  and  the  portion 
admitted  was  an  admission  against  his  in- 
terest, and,  under  the  rule  invoked,  cmly 
those  portions  of  the  letter  that  bear  imme- 
dlattiy  upm  and  are  explanatory  ot  the  pot^ 
tlon  offered  are  admissible.  A  careful  In- 
spection of  the  letter  shows  that  the  court 
permitted  appellants  to  read  in  evidence  so 
much  of  the  letter  as  came  within  the  role. 
The  portion  refused  was  argumentative, 
self-serving,  lmmatei:ial,  and  Irrevelant,  sim- 
ply an  effort  on  the  part  of  the  writor  to 
Justify  his  acts  In  coUecttng  and  retaining 
the  insurance  mon^.  Heard  t.  Ol^,  144  8. 
W.  1147;  Bobertson  v.  Bussell,  61  Tex.  Olr, 
App.  257,  in  S.  W.  209. 
The  fifth  assignment  of  error  Is: 

"The  verdict  of  the  jury  and  the  Judgment 
in  said  cause  was  contrary  to,  and  not  support- 
ed  by,  the  evidence.** 

Appellee  objects  to  our  considering  this 
assignment  for  the  reason  that  same  Is  too 
genoraL  The  objection  Is  sustained.  Smllh 
V.  Jones,  192  3.  W.  799;  Ackerman  t.  Huff, 
71  Tex.  319,  9  S.  W.  236. '  But,  If  the  assign- 
ment had  been  sndi  as  t^  require  our  eon- 
Blderation,  It  nev^theless  must  be  overruled, 
tor  the  reason,  in  the  language  of  counsel 
for  appellee: 

"A  spedal  verdict,  found  under  artides  1964 
and  1985,  of  the  Revised  Statutes,  is  condu- 
sive  as  to  the  facts  found,  and  under  artlde 
198A  and  artide  1990  a  party  cannot  complain 
of  a  judgment  conforming  to  a  q^dal  verdict 
as  unsupported  by  the  evidence  irtiere  he  did 
not  assign  error  to  the  refusal  of  the  court  to 
set  aside  such  verdict." 

"In  the  motion  for  new  trial  there  ms  no 
error  assfgned  to  the  answers  of  the  jnry  to 
spedal  issues  as  submitted,  and  there  was  no 
motion  to  set  aside  the  verdict  of  the  jury  on 
such  spedal  issues,  and  there  was  no  error 
assigned  in  the  motion  for  new  trial  to  the 
refosal  of  the  court  to  set  adda  the  verdict 
and  enter  judgment  thereon."  Blackwell  v. 
Vaughn,  176  8.  W.  912;  Scott  T.  T.  ft  H.  Bank, 
66  S.  W.  485. 

Howeva,  In  any  event,  ttie  assignment 
would  have  to  be  oTermled,  fbr  the  erldeoce 
abundantly  supports  the  verdict  of  ttie  jiiT7> 

There  being  no  error  shown  In  the  record, 
the  judgmmt  is  aflbmed. 
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(Court  ot  Civil  Appeals  of  Texas.  Dallas. 
June  25.  1921.  Bebearinc  Denied 
Oct.  IS.  1921.) 

1.  Pleaiing  ^11  —  Empleyi't  pMltloi  for 
•ban  flf  profltt  Mi  Mrfnolwt  wIttMrt  allao- 
■■t  wMoHtianr  faot*. 

In  emplojrfi'B  action  for  share  of  profits, 
petition  allecing  the  sross  profits,  net  profits, 
and  expenses  of  employer,  and  stating  that  em- 
ployer's books  of  accounts  in  employer's  pos- 
seasioo  showed  the  profits  and  expenses  to  be 
in  the  amounts  so  alleged,  held  sufficient  on 
speelfll  exceptions  that  allegations  of  net  profits 
were  mere  conclnsions,  and  that  debits  and 
creditB  should  have  been  pleaded,  Bhm  the  de- 
tailed entries  In  tiie  boohs  were  not  matters 
to  he  pleaded,  but  were  mere  evidence  tending 
to  prove  the  facts  alleged,  and  since  the  allega- 
tion as  to  details  being  ^own  by  books  in  de- 
feodanfa  poss^ession  excused  plaintiff  from 
showing  them  in  detailed  form  in  the  petition. 

2.  Ploadlag  «s9ll— Nssd  sot  Mitala  svlilaa* 

tiary  facta. 

A  pleading  shonld  not  contain  the  eviden- 
tiary facts,  but  merely  the  ultimate  facts,  with 
such  detail  of  statement  as  is  necessary  to  ap- 
prise adversary  of  the  focts  he  will  be  re- 
qnired  to  meet. 

3.  Master  and  servasl  «»80<l)  —  .Employt 
clalmlag  share  la  prellts  net  required  to  sue 
•s  stated  aeoosat  or  for  aecouatlng. 

An  employ^  entitled  nnder  his  coptract  to 
share  in  profits  wss  not  required  to  ene  on  a 
stated  account  or  for  en  accounting,  but  could 
bring  action  for  specified  amount  due  him. 

4.  Appaat  and  error  «=39M(2),  t003— WaIgM 
•f  ovidaaoe  and  erMilblllty  of  witnesaai  with- 
in sole  provlnoa  of  ]nry. 

The  coart  on  appeal  will  not  consider  the 
weight  of  evidence  and  credibility  of  witnesses; 
sach  matters  being  within  the  sole  province  of 
the  jury. 

6.  Appeal  and  error  ^IOOI(I)  —  Fladtag* 
snpported  ky  ovManea  not  disturbed. 

Where  there  Is  evidence  to  sustain  findings 
of  fact,  they  wfU  not  be  distarbed  on  appeaL 

Appeal  from  District  Coart.  Dallas  Cfnm- 
ty ;  W.  F.  Whitehurst  Judge. 

Suit  by  T,  S.  Kelly  against  A.  S.  Lewis. 
Judgment  tor  plaintiff,  and  defendant  a[»- 
jlieals.  Affirmed. 

Short  &  Field,  of  Dallas,  for  appellant 
M.  W.  Townsoid  and  Louis  H.  Portar,  both 
ot  Dallas^  &a  appellee. 

HAMILTON,  J.  In  June,  1917.  appellee 
began  to  woric  f»r  ^peUant  in  a  partnership 
business  conducted  in  the  firm  name  of  Lewis 
&  Knight,  under  a  contract  providing  that 
appellee  should  receive  $150  per  month  salary 
and  10  per  cent  of  the  net  profits  of  the  busi- 
ness. On  the  30th  of  October,  1917,  the  part- 
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norshlp  was  disstdred,  Lawla  purcbasliig 

Knight's  Interest,  and  thereafter  until  Mardi 
1,  1918,  appellee  was  in  the  sttrlce  of  appel- 
lant In  the  same  capacity,  but  under  a  con- 
tract providing  for  a  salary  of  $175  per  mcmth 
and  26  per  cent,  of  the  net  profits  ot  the 
business,  whl<^  was  conducted  under  the 
name  of  A.  S.  Lewis  Grain  Company. 

Relations  were  severed  between  the  parties 
on  February  7,  1918,  and  on  March  1.  1918, 
app^le^  who  had  the  books  of  the  busi- 
ness ccmttnuouBly  from  the  beginning  of  the 
einploymait^  presented  to  appellant  a  state- 
ment of  the  business  during  the  tena  of  his 
contract,  both  original  and  amended,  show- 
ing net  profits  from  June  1, 1917,  to  October 
30,  1917,  to  be  $12,908.48,  and  showing  net 
profits  from  October  80.  1917,  to  March  1, 
1918,  to  be  $11,906^. 

A]H)ellee  demanded  payment  of  10  per  cent, 
of  the  alleged  net  profits  daring  the  period' 
between  June  1.  1917.  and  October  30,  1917, 
and  25  per  cent  of  the  alleged  net  profits  doi> 
ing  the  period  between  October  30, 1917.  and 
March  1,  1918,  aftw  allowing  a  cr^t  there- 
on of  $560.60. 

Appellant  declined  to  comply  with  the  de- 
mand,  and  appellee  sued. 

The  case  was  submitted  to  a  jury  upon 
special  Issues,  and,  the  special  Issues  being 
answered  in  appellee's  favor,  judgment  In 
accordance  with  such  findings  was  entered 
that  appellee  recover  of  appellant  the  Bum  of 
$3,652.26.  From  this  judgment  appellant  ap- 
peals. 

The  allegatlona  of  the  petition  material  to 
a  consideration  of  this  appeal  are  substan- 
tially as  follows: 


"Plaintiff  shows  unto  the  court  that  during 
tlie  aforesaid  period  befcinning  June  1,  1!>17, 
and  ending  October  30, 1917.  the  gross  eamiugs 
of  said  firm  of  Lewis  &  Knight  amounted  to  the 
sum  of  $25,1(^.36;  that  salaries  paid  by  said 
firm  during  said  period  amounted  to  $2,987.65. 
and  that  all  other  expense,  including  taxes  of 
said  firm  during  said  period,  amounted  to  $3,< 
758.39,  and  that  the  net  profits  earned  by  said 
firm  during  said  period  amounted  to  $12,908.48, 
and  by  reason  of  the  facts  alleged  the  said 
firm  of  Lewis  &  Knight  promised  and  became 
liable  to  pay  the  plaintitf  10  per  cent,  of  said 
net  profits,  such  10  per  cent  amounting  to 
$1,290.84;  tiiat  the  defendant  is  in  the  exclu- 
de possession  of  the  books  of  said  firm,  which 
irfill  better  show  the  aforesaid  gross  earningg. 
expenses,  and  net  profits,  and  notice  is  here 
given  the  defendant  to  produce  all  of  said  books 
upon  the  trial  of  this  cause. 

'The  defendant,  during  the  period  begin- 
ning November  1,  1917,  and  ending  March  1, 
1918,  earned  and  derived  from  his  said  busi- 
ness gross  earnings  amounting  to  $16,753.41; 
that  the  salary  account  of  said  business  during 
said  period  amonnted  to  $2,700JSS,  and  that  all 
other  expenses,  indadlng  taxes,  amounted  to 
$2,244.00,  and  the  net  profits  earned  anil 
derived  from  his  siUd  bu^ess  during  said 
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period  affsregated  $ll,90&86t  and  by  reaaon  of 
tbe  facta  above  alleged  the  d^eodant  promised 
and  became  liable  to  pay  the  plaintiff  SB  per 
cent,  of  said  net  profits,  aaid  25  per  cent 
amonnting  to  $2,977.21. 

"Plaintiff's  salary  was  paid  each  month,  and 
tbe  defendant  has  paid  plaintiff  on  the  amount 
owing  htm  aa  a  credit  on  the  net  profits  of  the 
baaineBB  the  som  of  $560.60.  leaving  a  balance 
owing  to  tbe  plaintiff  by  tiie  dafuidant  of  93,- 
707.45,  for  which  plaintiff  snea. 

"Although  aaid  indebtedness  is  long  aince 
past  dne,  the  defendant,  though  often  request* 
I'd  HO  to  do.  has  fuiled  and  leftisod  and  sLilI 
fails  and  refuses  to  pay  the  same  or  any  part 
thereof,  to  plaintiffB  great  damage. 

"Tbe  allegation  herein' that  the  profits  of 
said  firm  from  June  1  to  October  30,  1917, 
amounted  to  $12,908.48  does  not  take  into  con- 
sideration a  lose  of  $2,965  austained  by  tbe 
firm  of  Lewis  &  Knight  on  the  purdiaae  and 
.sale  of  something  over  6,000  bnsbels  of  wheat 
purchased  by  the  same  firm  before  tbe  United 
States  government  fixed  the  price  of  wheat, 
and  sold  by  said  firm  after  said  goTernmeut 
fixed  the  price  of  wheat.  Said  loss  is  not  tak- 
en into  consideration  and  is  not  deducted  from 
the  aggregate  proBts,  because,  when  the  de- 
fendant proposed  to  purchase  said  wheat,  the 
plaintiff  opposed  said  purchase  because  he  told 
defendant  he  would  qnit  if  the  aame  was  made, 
at  which  time,  and  when  said  wheat  was  sold 
for  a  loss  after  the  govemmeot  fixed  the  price 
of  same,  the  defendant  promised  tbe  plaintiff 
that,  if  plaintiff  would  stay  in  his  employ,  the 
loss  80  sustained  would  come  entirely  out  of 
his  share  of  the  profits  of  said  business,  and 
the  plaintiff  would  not  share  in  said  loss,  and 
for  said  consideration  of  the  plaintiff  roniaining 
In  the  employ  of  the  firm  of  Lewis  &  Knight 
it  was  agreed  that  plaintiff  should  not  bear  any 
part  of  such  loss,  and  that  tbe  same  should 
not  be  taken  into  eonsideratioa  in  determining 
the  amount  of  plalntifTa  share  of  the  net  profits 
of  said  buriness. 

'*3aid  atatement  of  profits  does  not  take  into 
consideration  items  aggregating  $900  credited 
to  tbe  defendant  as  salary  upon  the  books  of 
Lewis  &  Knight,  because  it  waa  agreed  be- 
tween the  plaintiff  and  the  said  firm  that  aaid 
salary  account  should  not  be  taken  into  con- 
sideration in  determining  tbe  plaintiff's  ahare 
in  the  profits  of  said  bosineBa." 

Aigyiiftnt  answered  by  general  demurrer, 
and  also  by  spedlal  exceptions  to  the  effect 
that  tbe  allegations  of  net  profits  were  mere 
conr>ludanB  of  the  pleader;  there  being  no  al* 
legatitmB  of  Itrans  ot  credits  and  deMts  and 
no  allegation  that  an  accounting  between  tUe 
parties  bad  been  bad.  Subject  to  these  de- 
murro-s,  he  answered.  Joining  Issue' upon  the 
contention  asserted,  and  also  by  cross-action 
allied  th^  applies  owed  him  $S60,  which 
had  been  paid  apt>ellee  under  the  mistaken 
belief  that  a  iwofit  bad  accrued  ttiua  the  op- 
eratlon  of  the  bosiitess. 

Tba  appellant  assigns  aa  mtot  the  rnUng 
of  tbe  court  upon  each  of  the  demurrers 
above  mentioned. 

That  the  general  demurrer  ought  to  have 
been  or^ruled,  as  tt  was  we  think  la  anpar- 


«it,  and  the  statement  of  this  Tlev  without 
discnsslcMi  Is  cwsidered  snffldeBt. 

[1]  We  do  not  think  there  was  error  In  tbe 
mllng  upon  the  ape<^  exceptions,  aa  con- 
tttided  by  appellant.  The  averment  was  con- 
tained in  the  petition  that  tbe  books  showed 
the  amonnbi  of  gross  profits,  net  im>flts,  and 
expenses  to  be  as  alleged ;  and  the  allegation 
that  the  books  from  whldi  Oieas  alleged  facts 
were  derived  were  tn  appellant's  possession 
and  contained  tbe  evldraitlal  matter  sbow^ 
ing  such  facta,  we  think,  r«idered  the  allega- 
tions good  against  the  special  exception. 

[2]  The  deUtled  entries  in  tbe  bo<As  wore 
not  matters  to  be  pleaded,  but  were  rather 
only  the  evidence  to  establlsOi  tbe  facts  alleged. 
In  no  case  should  evid^tlary  facts  be  pleaded. 
The  requirement  the  {deader  is  called  upon  to 
meet  is  to'deduce  from  the  details  of  evideoce 
the  ultimate  fitcts  to  be  proved  by  the 
evidmce  and  use  as  the  allegations  of  the 
pleading  only  sudi  ultimate  fftcts,  resorting 
to  sudi  detail  of  statement  as  Is  necessary 
to  apprise  his  adversary  of  the  facts  he  will 
be  required  to  meet  Wells  v.  E^lrbank.  5 
Tex.  586;  Tippett  v.  Gates,  223  8.  W.  70S; 
Townee  on  Texas  Pleading,  384.  In  the  case 
of  Wells  v.  Fairftank,  supra,  this  language  on 
I  the  subject  Is  found: 

I    "The  rule  that  the  pleader  must  state  the 
facts  on  which  be  iutendu  to  rely,  as  consti- 
I  tilting  bia  cauae  of  action  or  ground  of  de- 
i  fenae,  is  universal  in  its  application  in  our 
'  pleadings,  with  the  single  exception  of  the  plea 
.  of  'not  guilt;,'  in  the  action  of  trespass  to  try 
i  title.  But,  although  a  statement  of  the  facts 
I  is  indispensable,  it  is  not  necessary  to  state 
I  snch  circomstances  as  constitate  merely  the 
'  evidence  of  those  facta.  The  simple  allegation 
\  of  tbe  fact  is  sufficient,  without  detailing  a 
I  variety  of  minute  arcumstances  which  merely 
I  conduce  to  prove  the  truth  of  it.  To  acquire 
all  those  circomstances  which  constitute  but 
the  evidence  of  facts  to  be  stated  would  lead 
I  to  inconvenient  detail  and  intolerable  prolixity 
I  in  pleading,  and  it  would  be  to  require  that 
!  which  must  often  be  impracticable,  and,  if  at- 
tempted, hazardous  to  tbe  tights      the  party; 
for  it  la  not  always  ixranble  for  the  pleader 
to  know  in  advance  precisely  what  his  evidence 
will  he;  and  a  variance  might  be  fatal  to  his 
cause.  Hence  the  necessity  of  adhering  to  the 
rale  that  what  is  merely  ttie  evidence  of'  facts 
need  not  be  stated." 

.  Granting,  however,  that  this  test  Is  not  met 
in  appclla&t's  allegations  of  amounts  of  proC- 
its,  ete-i  yet  the  furOier  allegation  that  the 
facts  are  better  shown  by  the  books  in  aiipel- 
lant^s  poBscsslcm  advises  aK>ellant  that  he 
has  in  his  own  exclusive  keeping  the  evi- 
dence of  the  facts  to  be  estabUsbed,  and  In 
sach  relative  sitnations  of  Uie  parties  the 
fnUnesa  which  must  ordlnaxlly  diaractecise  - 
a  plalntUTs  allegations  is  not  reqnlrad. 
Plaintiff's  lUl^ratlon  that  the  fticts  are  thus 
already  In  his  adversary's  exclusive  posses- 
sion excuses  him  from  d^neatlng  than  in 
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detailed  fbrm  In  ttie  petition.  Tame^  Texas 
Pleading,  423. 

[3]  Nor  do  we  think  It  was  necessary  In 
tbla  character  of  suit  to  allege  a  stated  ac- 
count or  else  sue  for  an  acconntlng.  The 
reiatim  betweot  ttie  parties  was  that  of  em- 
l^oyer  and  envtoyfi,  and  not  that  of  partner- 
«htp.  Tbla  rdatlon  had  terminated,  and  ap- 
peliee  aocordlnf  to  hip  allegatlfHiB,  bad  al- 
ready exactly  ascertained  from  the  books  ht 
tba  faiiatnesa  the  amount  doe  blm  for  services, 
and  for  that  amount  be  sued.  Appellant  has 
dted  no  decision  or  other  authority  holding 
ttiat  ai^  ot  Hkls  nature  moat  either  all^  a 
stated  OT  definitely  agreed  amonnt  to  be  due 
or  call  for  an  accounting,  and  we  do  not 
think  those  eases  In  wlilch  parties  bare  been 
required  to  seek  an  acconnting  are  in  potait 

The  following  special  issues  were  snbmltr 
ted  to  the  Jury,  and  enawered  as  indicated : 

"Special  issue  No.  1:  Did  the  firm  of  Lewis 
&  Kaight  make  any  net  profits  in  the  operation 
of  its  bnsiness  at  Dallas  from  Jane  1,  191T, 
to  the  dlSBolntlon  of  said  lirm?  Answer  Tes" 
or  1^0.'  Answer:  Tee. 

"Special  iflsae  No.  2:  If  you  have  answered 
the  foregoing  issaft  in  the  affirmative,  then  you 
will  Btate  what  was  the  amount  of  set  profits 
said  firm  made  during  said  period  in  which 
plaintiff  was  to  share?   Answer:  $11,308. 

"Special  issne  No.  3:  Did  A.  S.  Lewis  Grain 
Company  make  any  net  profits  from  the  opera- 
tion of  its  business  from  the  dissolutioQ  of  Lew- 
is A  Knight  to  Ibe  retlTemant  of  plalntUf  from 
the  serrlce  of  said  company  in  wbicb  plaintiff 
was  to  share?  Answer  this  question  Tes'  ^r 
'No.'  Answer:  Tes. 

"Spedal  issue  No.  4:  If  yon  have  answered 
the  foregoing  special  issue  TTes,'  then  yon  will 
ansi^er  this  question,  but,  if  you  have  answered 
*No,'  then  you  need  not  answer  this  question: 
What  was  the  nmount  of  the  net  profits  of  the 
said  A.  L.  Lewis  Grain  Gonipaiiy  during  said 
period  in  which  plaintiff  was  to  share?  An- 
swer: $10^660. 

"Special  issue  No.  5:  If  yon  have  answered 
special  issue  No.  3  'No,'  then  you  will  answer 
this  question:  What  was  the  amount  of  net 
loss  of  said  business  of  A.  S.  Lewis  Grain 
Company  during  said  period?  Answer:  $  . 

"Special  issue  No.  6:  What  amount,  if  any, 
of  the  net  profits,  if  any,  do  yon  find  to  be  due 
and  owing  to  plaintiff,  T.  8.  Kelly,  under  bis 
contract  for  10  per  cent,  of  the  net  profits  of 
said  business.  Answer:  $1,130. 

"Special  Issue  No.  7:  What  amount,  if  any, 
of  tbe  net  profits,  If  any,  do  you  find  to  be 
due  and  owing  to  plaintiff,  T.  S.  Kelly,  under 
bis  contract  for  25  per  cent,  of  the  net  profits 
of  said  business?  Answer:  12,640." 

Ooimsd  for  i^pellant  vigorously  insists 
that  tbe  forcing  answers  are  contrary  to 
the  evldoiceL 

The  record  as  here  presented  contains  a 
mass  of  figures  taken  from  tbe  books  of  the 
business  by  appellee  and  another  taken  from 
ttie  boob  by  an  accountant  employed  by  ap- 
pellant to  ascertain  what  condltitm  with  ref- 
erence to  profits  and  lossea  was  reacted 


by  the  books.  Certain  Items  of  loss  are 
charged  against  tbe  business  by  api>ellant 
wbi<^  are  not  <Qiarged  against  it  1^  appdlee. 
The  loss  on  a  aln^e  grain  transactliHi  referred 
to  in  appdlee*s  petition  was  omitted  from 
tbe  deductions  against  gross  pntfts  made  by 
appeUesL  He  swwe,  in  confomdty  with  bis 
allegations,  that  a  spedal  agreement  between 
him  and  Lewis,  attraidlng  the  trainfttctlon  by 
vrbitb  tile  latter  made  this  deal,  was  that  It 
was  to  be  entirely  Independent  of  the  iHislness 
In  which  appellee  was  onpk^ed,  and  that 
the  appelant  would  alone  snstaln  ^^tever 
loss  might  arise-  In  tiie  tranaactlcHi.  Ap> 
pellee  is  corroborated  In  this  by  W.  Kt 
Croltbwalte^  another  employ^  of  am>ellant*a. 
On  the  other  hand,  appellant  denies  that  such 
agreement  was  ever  made,  and  cont^ids  that 
this  Item  of  loss  la  a  proper  diarge  against 
the  business. 

AmieUant  aUn  contends  that  oertatn  trans- 
actions relating  to  tbe  pnrcfaase  of  oil  Inter- 
ests in  land  and  oil  ro^dties  in  Louisiana 
ar6  to  be  ^barged  a*  losses  against  tiie  busi- 
ness. This  is  dl^ut^d  by  appdlee,  who  as- 
serts that  (miy  tiie  grain  and  feed  bortneaa 
r^lariy  conducted  throat  the  Dallas  office 
was  alone  to  be  consldwed  In  estimating  his 
share  of  ttie  profits.  There  are  conflicts  and 
variances  between  the  evidence  on  amtel- 
lant's  behalf  and  that  for  aiHt^lee  as  to  Items 
of  lose  and  gain  In  freight  claims,  losses  In 
welgbt,  etc.  Certain  deductions  for  taxes. 
It  appears,  were  not  made  by  appellee  In  his 
estimate  of  tbe  amount  he  claims  and  sues  for. 
The  amotmt  of  deduction  for  taxes  was  es- 
tablished by  the  evidence  on  appeilantfs  be- 
half. 

[4,  5]  From  the  various  items  of  proof,  in- 
cluding variations  and  conflicts  between  the 
evidence  for  appelant  and  that  for  appellee, 
the  jury  bas  arrived  at  specific  and  definite 
findings  of  net  profits,  of  which  appoUee  Is 
entitled  to  the  aliased  agreed  shares.  We 
are  not  prepared  to  say  tbat  tbe  findings  are 
unsupported  by  substantial  evidence.  Tbe 
weight  of  evldoice  and  credlbUl^  of  witness- 
es were  matters  within  the  sole  province  of 
the  Jury.  Thej  chose  to  find  that  tiie  spedal 
contract  as  to  the  5,000  bmdidls  grain  deal 
was  as  claimed  by  aroellee,  and  refused  to 
believe  the  denial  Interposed  by  ai^ellant 
against  It  They  chose  to  believe  appellee's 
tsetimony  to  the  effect  that  the  Louisiana 
business  and  oil  transactions  were  not  to  be 
figured  In  the  estimate  of  the  net  profits  upon 
which  the  percentage  payments  were  to  be 
made,  altbou^  appellant  testified  to  the 
contrary.  And  th^  chose  to  make  alt  togeth- 
er sncb  deductions  from  tbe  amounts  alleged 
by  app'ellant  as  would  leave  the  amounts 
which  they  found  to  be  tbe  net  profits  for 
the  respective  periods.  We  cannot  assert 
that  tbe  record  contains  no  evidence  suffl- 
dent  to  sustain  all  the  findings.  This  being 
80^  the  findings  are  conduslTew  In  sncb  dr- 
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ctunstances  we  are  not  warranted  to  disturb 
the  coiaclusl(xis  of  fact  Into  which  the  Jur^ 
resolved  the  evidence. 

We  wIU  therefore  affirm  the  JndgmenL 

Affirmed. 


RUSSELL  REALTY  CO.  st  «1.  v.  HALL  et  aL 
(No.  8554.) 

(Court  of  CMl  Appeals  of  Texas.  DaUas. 
J11I7  2,  1921.  ReheariDg  Denied 
Oct.  16,  lft21.) 

(.  InJuBotion  ^=»58— Restrictive  covenants  en- 
foroed  at  lastaaoe  of  individual  purohaten  of 
lots. 

Compliance  with  TestEictrre  covenante  im- 
posed upon  the  sale  of  lots  in  a  subdiTlBion  for 
the  purpose  of  prescribing  and  preserrittK  tiie 
residential  character  of  the  property  will  be 
enforced  by  injunction  at  the  instance  of  indi- 
Tidnal  parchaaera  of  lota. 

2.  Coveaants  «s»5l  (2)— Covenant  prohibiting 
eanstrnotlott  at  less  than  eertaln  cost  not 
avalded  by  oonstniDUng  pertlen  of  building 
with  mtoBt  to  add  la  future. 

Owner  of  lot  could  not  avoid  restrictiTe 
covenant  prohibiting  construction  of  residence 
thereon  at  less  than  a  certain  cost,  by  con- 
structing merely  a  portion  of  a  residence  at  a 
cost  of  less  than  the  specified  amount,  with  the 
hitention  at  some  future  date  to  build  additions 
which  would  finally  moke  the  cost  conform 
with  the  requirements. 

3.  Coveaants  €=:>77— When  one  not  a  party  to 
a  restrictive  covenant  can  enforce  It. 

Whether  a  person  not  a  party  to  a  restric- 
tive covenant  has  the  ri^t  to  enforce  it  de- 
pends upon  Uie  intention  of  the  parties,  to  be 
ascertained  from  the  language  of  the  deed  it- 
seU,  construed  in  connection  with  the  circum- 
stances existing  at  the  thne  the  deed  was  exe- 
cuted. 

4.  Covenanta  ^51  (2)— Conpllanoe  with  oove- 
nant  as  to  cost  of  eonstnntlen  dependent  on 
aetnal  wpendtture. 

Compliance  with  restrictive  covenant  as  to 
cost  of  construction  of  dwelling  depends  on 
amount  actually  expended  in  the  construction 
of  the  building,  and  does  not  require  the  con- 
s'truction  of  a  house  which  would  have  cost  re- 
quired amount  at  the  time  the  subdivision  was 
laid  out,  and  the  general  building  plan,  pursuant 
to  which  such*  restrictive  covenants  wore  in- 
corporated In  the  deeds,  was  critinallj  formu- 
lated. 

5.  Covenants  ^79(3)— Parohasers  of  lots  In 
subdivision  by  deeds  containing  building  oovs> 
nants  coalri  act  enforce  ooveNantt  relating  to 
lots  In  otiior  SBMIvtolon. 

Purchasers  of  lots  in  a  anbdivlrion  by  deeds 
emtaining  restrictive  covenants  pursuant  to  a 
general  building  plan  could  not  enforce  restric- 
tive covenants  relating  to  lots  in  other  subdi- 
vision subsequently  platted  by  same  owners. 

Api>eal  from  District  Oonrt;  Dallas  Coun- 
ty;  E.  B.  Hnse,  Judge. 


Suit  by  E.  K.  Hall  and  others  against  the 
Bussell  Bealty  Company,  J.  A.  Heiskell, 
Frank  Smith,  and  others.  Judgment  for 
plaintiffs,  and  defendants  apt>eaL  Judg- 
ment affirmed  as  to  defendant  Frank  Smith, 
affirmed  In  part  and  reversed  in  part  as  to 
defendant  HelskeU,  and  revere^  and  ren- 
dered as  to  other  defendants. 

George  T.  Bvrgeaa^  of  Dalian,  for  ai^et' 
lanta. 

Parks  &  Hall,  of  Dallas,  for  appelleee. 

HAMII/rON,  J.  This  suit  was  instituted 
by  appellees  against  appellants  to  en^in  the 
oonatructlon  by  appeUants  a£  any  reeldenoe 
in  a  certain  alleged  reatrlcted  district  at  a 
coet  of  leas  tikas  $1,000  on  the  bads  at  the 
cost  of  material  and  labor  in  1912.  That  la, 
appellees  songht  to  restrain .  Uie  bollding  of 
a  reaidoice  by  appeUants,  or  any  of  tliem.  In 
said  described  district,  except  sudi  as  wonld 
hare  coet  at  least  $1,000  In  1912,  and  also 
asked  the  court  to  require  appellants  to  re- 
move within  60  days  any  dwelling  house  al- 
ready constructed  In  whole  or  in  part  at  a 
cost  of  less  than  that  above  Indicated  or 
constracted.  In  violation  of  any  other  hppii' 
cable  restrictive  provl8i<m. 

It  was  alleged  tliat  Bussdl  Bealty  Com- 
pany, on  the  Ist  day  ct  Svne,  1912,  and  there- 
after, owned  what  Is  known  as  BnaseU  Beal- 
ty Company'a  Uprose  addition  In  Dallas, 
Tex.,  and  was  interested  In  the  matter  ot 
laying  ont;  platting,  and  sAlling  all  the  vari- 
ous resldMttial  lots  thOToin;  that  as  on  in- 
ducement to  the  public,  as  w611  as  to  the 
plaintUh,  to  buy  sudi  lots  and  fOr  the  gaier- 
al  purpose  of  enhancing  the  value  ot  the  xe- 
Bpectlve  lots  in  this  addition,  Bussell  Real- 
ty Company  and  those  under  whom  they 
claim  altered  upon  a  g^eral  building  Bdi«ne 
to  make  the  lota  more  attractive  for  residen- 
tial purposes,  and  in  corrjing  ont  the  sdwue 
cnu^  to  be  Inserted  in  deeds  to  all  pundias- 
ers,  or  the  majority  of  purchasers,  a  reetrlo- 
tive  clause,  ccmtalnlng  substantially  this  lan- 
guage: 

"And  also  provided  and  conditioned  that  no 
buildings  or  improvements  shall  be  erected  or 
placed  on  said  property  except  dweUtng  houses 
and  outhouses,  and  no  dwelling  house  costing 
less  than  $1,000  shall  be  erected  or  placed  on 
said  property.  Houses  to  be  built  not  less  than 
tweuty-five  (25)  feet  from  the  front  proper- 
ty line.  These  covenants  to  run  with  this  prop- 
erty forever," 

It  was  alleged  that  defendants  all  b^an 
to  violate  this  restrictlrai  In  1920  by  build- 
ing and  pmaitUfig  to  be  bunt  upon  certain 
lots  In  Melrose  addition  small  and  unsii^tly 
structures  to  be  used  as  dwelling  houses, 
and  costing  much  less  than  $1,000;  and  it 
was  also  alleged  that  certain  of  defendants 
were  either  ofTerlng  lots  for  sale  in  M^tom 
addition  with  the  proposal  that  the  above 
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copied  restrictlTd  clftuse  Ediould  be  omitted 
from  the  deed  of  conveyance,  or  were  eelUng 
lots  oontatnlng  such  claose,  and  at  the  mme 
time  were  urging  the  purchasers  to  Tlolate  It. 

Appellees  allied  tttat  they  owned  lots  In 
Kelrose  addition,  wtal<^  lots  they  had  bongtat 
relying  apon  the  above  restrictive  clause  con- 
tained in  deeds  made  to  them  by  Russell 
Bealty  Company,  and  In  the  belief  that  said 
general  bollding  plan  adopted,  as  alleged, 
would  be  and  carried  out  In  good  ttdtb. 
They  farther  alleged  fhat  vnder  the  Infln- 
ence  of  muh.  IndaconoitB  th^  had  con- 
Btmctod  residences  npw  the  lots  purchased 
then,  and  were  residing  with  th^  re- 
spective families  in  their  homee  thus  ac- 
quired. They  allied  tSiat  the  stmctnrea  al- 
ready erected  by  appdleea  and  those  about 
to  be  erected  In  vldatlon  of  Oft  af oreMdd 
restrictive  covenant  written  In  deeds,  as  evi- 
dencing the  general  plan,  wonld  be  occupied 
by  pe<vle  undesirable  to  them  for  ndi^ibon; 
that  the  effect  would  be  to  rendw  oncomfint- 
^le  their  amronndlngs;  impose  upon  them 
annoyanoe  and  inconveniCTce;  and  probaUy 
fmrce  them  to  abandon  their  homes.  It  was 
alleged  that  since  this  covenant  was  origi- 
nally inserted  in  the  flrtt  deeds  executed  In 
conveying  lots  situated  in  said  addition  the 
coet  of  bulldii^  houses  had  doiAled.  and  that 
Cbwefore  the  spirit  and  intmUon  of  the  r»> 
Btrictive  covenants  in  existing  deeds  asd  the 
general  building  plan  wriginaily  formulated 
could  not  be  given  ^fect  nnlees  the  owners  of 
improved  lots  inserted  in  their  deeds  to  pur- 
.chasers  a  clause  requiring  the  ooastmctlon 
of  dwelUngs  thereon  at  a  cost  at  at  least  $2,- 
000.  It  was  alflO  all^^  that  api>^ant3 
had  never  waived  any  right  with,  reference  to 
any  cotmant  or  adopted  plan  under  whidi 
they  purchased  their  homes. 

The  appellants  answered,  saying,  in  effect, 
that  the  general  plan  existed,  and  that  the 
restrictive  covenants  were  contained  in  all 
deeds,  with  reference  to  a  portion  of 
acres  of  land  platted  by  RusseU  Realty  Com- 
pany on  June  28,  1912,  under  the  name  of 
Melrose  addition;  and  appellants,  substan- 
tially and  In  effect,  admitted  the  existing 
binding  force  of  the  restriction  alleged  by  ap- 
pellees as  to  this  particular  [dat,  whidi  was 
recorded  In  the  records  of  Dallas  county. 
But  they  alleged  that  subsequently  on  July 
3,  1914,  Russell  Realty  Company  had  sub- 
divided another  porticm  of  the  45%-acre 
tract  under  the  name  of  second  section  of 
Melrose  addition,  and  had  filed  a  map  of 
this  part  of  the  tract;  that  the  plat  of  it 
embraced  all  the  portion  of  the  45^  acres 
lying  south  of  Burleson  boulevard;  and 
that  when  this  plat  was  filed  Russell  Realty 
Company  had  no  general  plan  or  Intention 
of  making  restrictions  which  would  apply  to 
the  property  embraced  by  It,  and  that  there- 
fore tbere  was  no  agreement  or  understand- 
ing with  putdiasen  of  lots  in  the  portloo 


first  plutte^  that  restricttons  would  be  Insert- 
ed in  deeds  to  purchasers  in  the  last  pop- 
tiffin  idatted,  or  that  any  particular  require- 
ments as  to  a  general  plan  of  building  would 
be  enforced.  It  was  alleged  that  three  of 
appellants,  John  Ellis,  B*.  S.  Brlttaln^  and 
Albert  Inskeep,  were  parGbasors  ot  lots  ac- 
cording to  the  second  plat.  The  answer  al- 
leged that  Russell  Realty  Company  had  not 
violated  any  reetrlction  existing  with  refer- 
ence to  the  first  Melrose  addition,  and  that 
It  had  no  Int^tlon  of  attempting  to  violate 
any  such  restriction;  but  that  no  gen^^l 
plan  existed  whereby  building  in  the  sectmd 
Morose  Edition  should  be  restricted;  that 
no  sndk  plan  with  refer«ice  to  It  bad  berai 
formulated;  and  that  there, was  no  Intmtiw 
of  derialng  a  graeral  building  ^an  therein  ot 
executing  deeds  to  lots  therein  containing 
restrietioaa  like  thoee  applicable  to  buildings 
in  the  first  Melrose  addition. 

It  was  alleged  in  bdialf  oC  Inskeep  that  he 
bad  erected  an  outhouse  on  the  oxtrone  baiA 
end  of  his  lo^  which  was  not  iHoUblted 
his  deed.  It  was  alleged  on  behalf  of  Brit- 
tain  that  be  had  started  tiie  erection  <tf  a 
bouse  on  his  lot  which  had  cost  him  9620k7B, 
and  ttuLt  it  was  his  Intentioa  "to  oect  zooms 
OD  the  fnmt  end  of  Oke  present  structure 
which  will  complete  a  dwelling  house,  which, 
n^ien  done,  will  exceed  the  cost  of  $1,000,  as 
provided  In  the  deed."  It  was  alleged  In  Ba- 
lls' behalf  that  he  had  begun  the  en^ioa  of 
a  dwelling  boose,  bat  had  not  completed  It; 
that  be  had  already  expended  on  It  more  than 
$800;  that  he  had  placed  it  60  feet  from  the 
front  property  line  of  the  lot  so  aB  to  allow 
spnoe  to  build  In  front  of  the  present  struc- 
ture a  l&-foot  room  and  an  8-foot  porch;  that 
when  this  is  done  the  total  Improvements  will 
exceed  in  cost  $1,000;  that  he  is  living  in  the 
completed  part  of  the  house,  and  as  fast  as 
be  can  accumulate  the  money  for  the  pur- 
chase of  lumber  he  is  going  to  complete  the 
house,  which  be  expects  to  do  not  later  than 
October  1,  1920.  The  defendants  Frank 
Smith  and  J.  A.  Helskell  admitted  tbat  they 
bad  erected  buildings  in'  the  first  Melrose 
addition  cm  lots  owned  by  them,  and  were 
living  in  these  houses  with  their  families. 
But  tbey  alleged  the  houses  to  be  in  the  na- 
ture of  outhouses.  Appellants  filed  a  motion 
to  dissolve  a  temporary  injunction  previously 
granted. 

The  case  was  tried  by  the  court  without 
a  Jury.  The  court  by  its  Judgment  found  that 
the  ai^ellants  Helskell  and  Smith  bad  erect- 
ed houses  in  the  Melrose  addltlcxi,  costing  less 
than  $1,000  at  the  present  price  of  labor  and 
material,  and  that  appellants  EIUs,  Brittaln, 
and  Inskeep  each  had  erected  a  house  in  the 
second  section  of  Melrose  addition  costing 
less  than  $1,000  at  the  present  price  of  labor 
and  materiaL  The  court  also  found  that 
Helskell  had  constructed  still  another  house 
In  the  first  Morose  addition  which  cost  fit- 
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000  at  Oie  present  price  of  material,  but  OMt* 
strued  tbe  re6trictlo&  In  the  deed  to  Hdsk^ 
to  require  the  conetructlon  of  a  house  of  the 
character  which  would  hare  cost  not  less 
than  $1,000  In  1912.  The  motion  to  dissolve 
was  overruled,  the  tnJoncCion  was  made  pep- 
petufll,  and  eaciti  of  the  appellees  was  order- 
ed to  remove  within  00  days  the  house  erect- 
ed by  Iilm,  unless  within  that  period  he 
should  make  such  house  conform  to  the  re- 
strictive provision  as  to  cost  of  $1,000. 

[1]  It  is  well  settled  that  the  owner  of  a 
tract  of  land,  which  he  Intends  to  sell  for 
residential  purposes,  may  validly  Impose  re- 
strictive covenants  upon  the  sales  of  lots  for 
the  purpose  of  prescribing  and  preserving 
the  residential  ctjaracter  of  the  pn^rty,  and 
that  compliance- with  such  restrictions  will 
be  eaforced  by  injunction  at  the  Instance  of 
individual  purchasers  of  lots  oat  of  the  tract 
to  which  the  restrictions  are  made  to  apply. 
Hooper  v.  Lottman,  171  S.  W.  270;  Wllacm 
Co.  T.  Gordon,  224  S.  W.  703.  This  proposi- 
tion is  not  guratloned  in  this  caoe.  The  con- 
tention involves  a  controversy  only  as  to 
whether  or  not  the  restrictive  covenant  con- 
ceded to  apply  to  lots  In  the  first  Melrose 
additi<«i  has  been  Tlcdated.  by  appellants,  and 
whether  or  not  any  restrictive  covenant  bas- 
ed upcm  a  g^eral  plan  with  reference  to 
lots  In  the  second  Melrose  addition  ever  ex.- 
Isted  to  be  violated.  These  are  questions  of 
tact  to  be  disposed  of  vnder  Oie  erldeooe. 
Howevor,  intermixed  Trith  tibem  are  preaeatr 
ed  questims  oC  law  as  to  the  c<mstruction  of 
thB  restrlctl<m  requiring  dwelling  houses  to 
cost  at  least  |1,000,  written  into  deeds  to 
lots  In  the  tract  platted  in  1912,  and  also  as 
to  the  right  of  appellees  (all  of  whom  own 
lots  In  the  flist  section  of  Melrose  addition, 
platted  In  1912,  and  none  In  the  second  sec- 
tion thereof,  platted  in  1914),  to  enforce  re- 
strictive covenants  inserted  In  deeds  to  lots 
in  the  second  section  of  the  addition,  conced- 
ing tliat  such  restrictive  covenants  were  made 
under  a  general  plan  applicable  to  the  second 
section,  platted  In  1914. 

The  court  found  as  a  fact  that  appellant  J. 
A.  Helskell  had  erected  a  dwelling  upon  lot 
No,  18,  block  No.  3,  in  the  first  section  of 
Melrose  addition,  at  an  actual  cost  of  less 
than  $1,000,  and  that  appellant  Frank 
Smith  had  erected  on  lot  No.  16,  block  3,  of 
said  addition  a  house  at  an  actual  cost  of 
less  than  $1,000. 

Tbe  court  found  that  the  appellaots  F.  S. 
Brlttnin,  Albert  Inskeep,  and  John  Ellis  had 
'erected  upon  their  lots  in  the  second  Mel- 
rose addition  houses  which,  in  eadL  instance, 
actually  cost  lees  than  $1,000. 

The  court  found  that  J.  A.  HelskoU  had 
erected  a  house  oa  lot  No.  18,  block  No.  2, 
In  the  first  section  of  Melrose  addition,  at  a 
cost  of  ?1,000  at  the  present  cost  of  labor 
and  material.  But  the  court,  being  of  the 
Winlon  that  the  restriction  in  the  deed  to 


this  lot  providing  for  the  c(mstnictl(«  of  a 
dwelling  at  a  cost  of  not  less  than  $1^000 
meant  the  character  of  house  It  would  coat 
$1,000  to  construct  In  1»12,  held  that  the 
$1,000  structure  on  tbe  lot  did  not  meet  the 
requirements,  and  tbe  order  ot  Injunction 
and  for  removal  was  made  to  apply  to  this 
I  house  as  well  as  to  all  the  others  construct- 
I  ed  by  the  several  reis>ective  app^lantai 
I    The  Judgment  of  the  court  against  Hels- 
I  kell  with  reference  to  lot  No.  18  in  blodc  3, 
>  Melrose  addition,  and  also  against  Smith 
I  with  ref  a%nce  to  lot  No.  16  In  Mock  3  of  said 
I  addition  will  be  sustained.  But  the  Judgmeat 
I  against  Helsk^l  with  reference  to  lot  No.  18 
In  blQCk  No.  2  and  the  Judgment  as  against 
the  appellants  Susseli  Realty  Company,  Ins- 
■  keep,  Brittaln,  and  Ellis  we  do  not  think 
'  is  warranted  under  ttie  law  and  facts  of  the 
I  case. 

I    [2*  t]  Tbe  evidence  vas  suffidoit,  we 
think,  to  Justify  the  court's  conclusion  that 
i  the  houses  erected  by  Helskell  and  Smith  at 
I  a  cost  ot  less  than  $1,000  each  In  the  first  dl- 
I  vision  of  Melrose  addition  were  built  for 
'  dwelling  booses,  and  In  d^b^ate  violation  of 
the  restrictions  generally  written  into  deeds 
I  in  carry iiig  out  the  general  building  plan  for 
,  that  addition.  The  proof  showed  that  In  each 
j  instance  houses  had  been  built  which  were  b^ 
[  Ing  occufded  as  homes,  and  that  they  cost  leas 
]  than  $1,000.  The  evidence  In  each  instance 
is  such  as  may  support  the  conclusion  that 
the  houses  woe  not  Intended  as  outhouses, 
but  as  dw^^Ung  houses  Ua  the  owners.  That 
the  general  building  scheme  exists  as  en-  ^ 
ftnceable  In  this  particular  addltlm  is  not* 
at  all  oontrovoted,  elttier  in  the  ant^lanta* 
pleadings  or  their  eTidenG&  AivaUants 
couUl  not  av<Ad  enfcncemttit  oC  the  restric- 
tion by  dedating  tha^  amumgh  the  houses 
whldi  ttiey  had  built  and  wen  occupying  did 
not  conform  to  the  restriction,  they  intend- 
ed at  some  future  date  to  build  additicHu 
wlilch  would  finally  make  the  cost  $1,000, 
in  conformity  with  the  requlrementSL 

I 

"Whether  a  person  not  a  party  to  a  resttic- 

tive  covenant  has  the  right  t6  enforce  it  de- 
pends upon  the  intention  of  the  parties  in  im- 
posing it.    This  intention  is  to  be  ascertained 
from  the  language  of  the  deed  itself,  construed 
in  connection  with  the  circumstances  existing 
at  the  time  it  was  executed.   The  vendor's  ob- 
;  ject  iu  imposisg  the  restrictions  must  in  gen- 
I  cral  be  gathered  from  all  the  drcumstanees  of 
,  tbe  case,  including  the  nature  of  the  rcstric- 
;  tiODs.  If  the  general  observaoce  of  the  restric- 
'  tion  is  in  fact  calculated  to  eohance  tbe  values 
of  the  several  lots  offered  for  sale,  it  is  an 
.  easy  inference  that  the  vendor  intended  the  re- 
I  striction  for  the  benefit  of  all  the  lots.  The 
<  most  familiar  cases  in  which  courts  of  equity 
I  liave  upheld  tbe  ligbt  of  onrners  of  land  to  eo* 
force  covenants  to  which  they  were  not  par- 
,  ties  are  those  in  which  it  has  appeared  that  a 
;  general  building  scheme  or  plan  for  the  develop- 
j  luent  of  a  tract  of  land  has  been  adopted,  de- 
'  signed  to  make  It  more  attractiTe  for  reaideB> 
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ttal  porposea  by  reason  of  c«rtain  restiietioiis 
to  be  impoaed  on  each  of  the  aeparato  lots  sold. 

This  forms  an  inducement  to  each  purchaser 
to  buy,  and  it  may  be  assumed  that  he  pays  an 
enhanced  price  for  the  property  parcbased. 
The  agreement  therefore  enters  into  Ind  be- 
comes a  part  of  the  consideration.  The  buyer 
submits  to  a  harden  upon  his  own  land  becaose 
of  the  fact  that  a  like  burden  imposed  on  his 
neighbor's  Jot  will  be  beneficial  to  both  lots. 
The  covenant  or  agreement  between  the  origbud 
owner  and  each  purchaser  is  therefore  mutuaL 
The  equity  in  this  particolar  class  of  action  is 
dependent  as  much  on  the  existence  of  the  gen- 
eral scheme  of  improvement  or  development  as 
on  the  covenant,  and  restrictions  which  con- 
template  a  general  building  plan  for  the  common 
benefit  of  pnrefaasers  of  lots  are  recognised 
and  enforced  by  courts  of  equity  at  the  instance 
of  the  original  grantor  or  subsequent  purchas- 
ers. So  the  general  rule  may  be  safely  stated 
to  be  that  where  there  is  a  general  plan  or 
scheme  adopted  by  the  owner  of  a  tract,  for  the 
development  and  Improvement  of  the  property, 
by  which  it  is  divided  into  streets  and  lots, 
and  which  contemplates  a  restriction  as  to  the 
Qses  to  which  lots  may  be  put,  or  the  character 
and  location  of  improvements  thereon,  to  be  se- 
cured by  a  covenant  embodying  the  restriction 
to  be  inserted  in  the  deeds  to  purchasers,  and 
it  appears  from  the  language  of  the  deed  it- 
self, construed  in  the  light  of  the  surrounding 
drcumstances,  that  such  covenants  are  intend- 
ed for  the  benefit  of  all  the  lands,  and  that  each 
purchaser  is  to  be  subject  thereto,  and  to  have 
the  benefit  thereof,  and  anch  covenants  are  in- 
serted in  all  the  deeds  for  lots  sold  In  porso- 
anee  of  the  plan,  a  purchaser  and  his  assigns 
may  enforce  the  covenant  against  any  other 
purchaser  and  his  assigns,  if  be  has  bought  with 
actual  or  constructive  knowledge  of  the  scheme, 
and  the  covenant  was  part  of  the  subject- 
matter  of  his  purchase.  De  Gray  v.  Monmouth 
Beach  Qub  House  Co„  50  N.  J.  Eq.  329,  24 
Atl.  388;  Hano  Bigelow,  155  Mass.  341,  29 
N.  £.  ^8."    Hooper  v.  Lottman,  supra. 

The  proof  was  Insufficient  to  establish  Bus- 
sell  Realty  C!ompany's  connection  with  any 
act  which  supplied  a  basis  for  any  character 
of  relief  against  it 

[4]  There  is  nothing  in  the  language  of 
the  restrictive  covenant  Inserted  in  Heiskell's 
deed  to  lot  No.  18  In  iilock  No.  2,  or  any 
other  deeds,  to  warrant  the  conclusion  that 
the  parties  to  the  transaction  meant  that  the 
relative  values  of  a  dollar  in  1912  and  in 
future  years  should  be  ascertained  in  pros- 
pect ot  constructing  a  house  and  the  cmi- 
stmction  cost  so  computed  as  to  cause  the 
ezpendltore  of  whatever  number  of  dollars 
might  be  required  to  match  the  purchasing 
power  of  $1,000  In  1012.  To  give  this  effect  to 
the  covenant  would  be  to  read  into  the  pro- 
vision a  meaning  diCTerent  from  tluit  ordi- 
narily understood  to  be  embodied  in  such 
language,  and  would  tend  to  ineonvoiienoe, 
confusion,  and  Impracticability.  Sudi  con- 
stmction  is  not  only  a  most  imusual  one,  hut 
la  also  a  most  unnatural  one.  We  construe 
the  inoTlston  to  express  the  understanding 
that;  whenever  a  building  should  be  erected 


on  the  lol;  It  should  require  Oe  a^endltnrs 
ot  at  least  $1,000  npon  construction  at  the 
time  of  tnittding.  Ordinaiily,  whm  an 
agreement  la  made  ftnr  the  expeadltore  of  a 
given  amount  of  money  at  a  future  date, 
the  amount  la  consldereil  inly  In  a  qnantl- 
tatlve  sKiBe  wldi  referoioe  to  the  d<^ar  as  a 
unit,  and  not  In  the  exdufdve  sense  of  tho 
buying  power  of  a  dollar  at  the  time  of  the 
tronsactlim.  It  Is  eicpected  that  the  undet^ 
taking  will  be  satisfied  when  the  stated 
amount  of  money  Is  exp^ed.  Such  Inten- 
tien  will  be  praanmed  unless  a  different  one 
Is  expressed  is  the  stipulation  whl<A  refiecdi 
the  agreemmt'.  We  therefore  think  the 
court  was  In  error  In  ord^ing  the  remoral 
of  HeiakeU'a  honse  from  lot  No.  18,  In  hJoA 
Na  2;  oc  reiiuiring  the  expenditnre  of  any 
more  money  upon  the  house.  The  provision 
wUl  be  held  to  mean  that  the  actual  cost  at 
the  time  of  omutructlon  should  be  at  least 
$1,000,  and  not  an  amount  equivalent  In  bay- 
ing pow«r  to  the  buying  power  of  $1,000  In 
1912.  . 

[B]  The  proof  showing  without  conflict 
that  all  the  appellees  lived  in  the  section  of 
Melrose  addition  platted  and  laid  out  in  1912, 
and  that  the  appellants  Brlttaln,  Inske^, 
and  Eillis  had  constructed  their  houses '  In 
the  section  platted  and  laid  out  in  1014,  we 
do  not  perceive  how  any  of  appellees'  legal 
-rights  or  interests  could  Justify  their  inter- 
fering or  complaining  of  vlolatiCHis  of  re- 
strictive covenants  In  deeds  convening  lots 
in  a  tract  platted  two  years  after  the  plat 
with  reference  to  which  their  lots  were  sold 
by  deeds  containing  restrictions  under  a  gen- 
eral building  plan.  The  covenant  under 
which  they  bought  extended  only  to  lots  in 
the  first  Melrose  additl<ai.  As  to  all  lots  in 
this  section  the  restrictive  covenant  is  mu- 
tually binding  between  all  purchasers  and 
between  each  of  them  and  the  original  own- 
ers who  sold  to  them  with  reference  to  the 
general  building  scheme.  But  purchas- 
ers' rights  under  restrictive  covenants  relat- 
ing to  lota  in  this  first  plat  cannot  be  extend- 
ed beyond  its  borders.  They  are  drcumscrlb- 
ed  and  confined  by  the  territorial  limits  of 
the  plat  with  reference  to  which  the  pur- 
chasers bought,  and  purchasers  cannot  be 
granted  relief  against  the  construction  of 
bdildlnga  of  an  obnoxious  kind  In  an  adjoin- 
ing section,  even  though  such  buildings  are 
constructed  In  violation  of  restrictive  cove- 
nants, which  apply  to  the  adjoining  territory. 
We  do  not  deem  it  necessary  to  dispose  of 
the  contention  as  to  whether  or  not  appel- 
lants Ellis,  Inskeep,  and  Brlttaln  are  bound 
by  restrictive  covenants  relating  to  a  general 
building  plan  In  the  second  section  of  Mel- 
rose addititm.  But  in  this  connection,  we 
will  say  that  the  evidence  upon  which  appel- 
lees rely  to  show  the  existence  of  such  bind- 
ing restrictions  seem  to  be  so  frail,  vague^ 
and  Indefinite  that  we  would  not  be  willing  to 
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i)enQlt  a  Judgment  baaed  uptm  It  to  stand, 
Id  view  of  the  poeltiTe  evldrace  In  the  record 
that  no  scheme  or  plan  for  the  restilctloD  of 
this  section  had  been  Inaognrated. 

In  conformity  with  tbe  views  expressed 
the  judgment  ct  the  court  below  against  J. 
A,  Holskell  as  to  lot  No.  18.  In  block  3,  Mea- 
rose  addition,  la  affirmed;  and  the  judgment 
against  Frank  Smith  as  to  lot  No.  16,  In 
block  No.  8  of  aald  Melrose  addition  la  af- 
finned. 

The  Juds^ent  against  3.  A.  Helakell  as  to 
lot  No.  18  In  blo<^  No.  2  of  Melrose  addition 
is  rerwsed,  end  judgment  Is  rendered  deny- 
ing all  the  relief  prayed  for  with  refereace 
to  the  balldlng  on  this  lot 

The  judgment  against  the  appellants  Rus- 
sell Realty  Ccanpany,  F.  S.  Brlttaln,'  John 
ElU^  and  Albert  Inakeep  la  roTersed,  and 
judgment  Is  rradered,  denying  all  the  relief 
sought  against  eatdi  of  ttiem. 

It  la  acocffdlngly  so  wdered. 


STEPHENSON  v.  NELSON  et  al. 
(No.  8574.) 

(Court  of  Civil  Appeals  of  Texas.  Dalits, 
Jane  25,  1921.   Rebearing  Denied 
Oct.  15.  1921.) 

I.  Pleading  «=3l92(6)  —  Demurrer  sustained 
osly  because  af  defeot  in  pleadfno  denarred 
te. 

A  demurrer  to  the  petition  can  only  be 
tained  becanse  of  some  defect  appearing  there- 
in, and  not  becanse  of  any  matter  set  ont  in 
the  demarrer. 


2.  Priaolpal  and  ssrely  ^».IOf (I)— Surety 
leased  by  material  alteraUaa  In  eontraet.  ' 

If  a  contract,  to  secure  the  performance  oi 
which  a  bond  was  Kiven,  was  material^  altered 
and  changed  after  the  execution  of  the  bond, 
the  aorety  was  released  from  liability. 

3.  Prlnoipal  and  ssraty  ^101  (I)— Held  that 
there  was  no  alteration  in  oontraot  secured 
by  bond. 

Where  plaintiff  wgned  order  for  reeUarant 
equipment  for  $4,085,  $1,985  to  be  paid  In  cash 
on  delivery  of  equipment,  but  order  was  subject 
to  approval,  aud  seller  did  not  approve  tbe  or- 
der, but  retiuired  the  $l,dS5  installmcDt  to  be 
paid  in  cash  nitb  the  order,  and  offered  to  ex- 
ecute a  boud  for  $2,000  to  secure  performance 
of  its  coQtract  to  deliver  tbe  equipment,  and 
BQCb  offer  was  accepted  and  bond  sent  to  bank 
and  approved,  and  contract  thereby  completed, 
held  that  the  requirement  of  immediate  pay- 
ment of  the  first  instaUment  was  not  an  al- 
teration of  a  competed  contract  which  would 
r^ease  surety  on  the  bond,  but  a  mere  step 
in  the  negotiations,  a  counter  offer,  leading  up 
to  a  contract  completed  only  when  such  counter 
offer  was  accepted. 

Appeal  from  District  CJoart,  Dallas  Comity; 
1^.  F.  Whiteharst,  Judge. 


t  Suit  by  Nick  Nelson  against  J.  B.  Stephen- 
son end  others.  From  judgment  for  plaintiff, 
the  named  defendant  appeals.  Affirmed. 

J.  L.  Goggans,  of  Breckenrldge,  and  B.  O, 
Bakerjl  of  Dallas,  for  appellant 

Albert  Walker  and  D.  A.  Eldridge,  both  of 
Dallas,  for  appellees. 

TAIjBOT,  3.  The  appdlee  Nelson  sued  the 
appellant,  J.  B.  St^henson,  and  the  Hygro 
Company  of  Texas,  and  H.  Orossman.  ally- 
ing, in  substance,  that  the  Hygro  Company 
of  Texas  was  engaged  In  the  business  of  sell- 
ing and  Installing  soda  fountains  and  res- 
taurant fixtures,  etc.,  and  that  its  agent  se- 
cured from  app^lee  a  certain  written  order 
dated  August  7,  1918,  for  certain  fixtures  to 
be  constructed  and  installed  in  accordance 
with  specifications  therein  stated,  for  whl<* 
he  was  to  pay  $4,985  as  follows:  $1,9KS  upon 
the  arrival  of  the  goods  at  destination  and 
the  balance  in  12  equal  m(mthly  Installments ; 
that  said  fixtures  were  to  be  installed  within 
six  we^  from  August  11,  1918,  and  defer- 
red payments  to  be  evidenced  by  notes  to  be 
;execnted  by  plaintiff  on  tender  and  delivery 
of  the  goods,  the  order  subject  to  tbe  ap- 
proval of  the  Hygro  Company  of  Texas  at 
Dallas,  Tex.;  that  upon  receipt  of  said  order 
on  August  0,  1018,  the  Hygro  Company  of 
Texas  wl^ed  plalntifE  that  it  could  not  acc^t 
the  contract  without  $1,085  cash  with  order, 
as  fixtures  would  have  to  be  specially  built, 
and  that  it  would  furnish  acceptable  bond 
guarante^Dg  delivery  of  the  goods  according 
to  spedflcations ;  that  plaintiff  replied  to  this 
telegram  by  wire,  in  which  he  requested  the 
Hygro  Company  of  Texas  to  send  tbe  bond 
to  the  Merchants'  State  Bank  &  Trust  Com- 
pany of  Laredo*  Tex.,  and,  if  satisfactory, 
the  bank  would  transfer  the  mooey ;  that  up- 
on receipt  of  such  telegram  from  plaintiff 
tbe  Hygro  Company  of  Texas  did,  on  August 
12,  1918,  execute  and  forward  a  bond  as  re^ 
quested,  which  bond  was  signed  by  the  Hygro 
Company  of  Texas  as  principal,  and  M. 
Murphy  and  3.  B.  Stephenson  as  sureties; 
that  said  bond  was  for  $2,000;  that  the  txmd 
provided,  among  other  things,  that  the  Hygro 
Company  of  Texas  had  entered  into  a  con- 
tract with  plaintiff  for  the  furnishing  and  in- 
stallatloD  of  certain  restaurant  and  kitchw 
equipment  as  per  contract  and  spedflcatltms 
attached  to  said  bond,  and  that  if  the  Hygro 
Company  of  Texas  did  all  the  things  required 
of  them  by  the  contract,  then  the  bond  to 
be  void,  otherwise  to  remain  in  full  fores 
and  effect;  that  the  bond  was  received  by 
the  bank  at  Laredo,  and  tbe  bank  sent  a  wire 
approving  said  bond,  and  authorizing  the  Hy- 
gro Company  of  Texas  to  draw  on  it  tor 
$1,985,  which  draft  was  duly  drawn  and 
paid ;  that  the  contract  was  never  complied 
with,  and  plaintiff  demanded  the  retam  of 
the  $1,985,  which  was  refused ;  that  donand 
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was  am  made  ct  the  aaretles,  and  that  cue 

of  the  Burettes,  Sf.  Morphy,  poTBaaat  to  aald 
demand,  paid  91,000  and  waa  releaaed  of  aU 
liability,  with  the  nndtirstajidlng  that  the  le- 
lease  of  him  by  the  appdlee  on  account  of 
said  payment  did  not  release  the  appelant 
from  liability  on  the  bond.  Plalntlfl  prayed 
for  Jndgmeat  for  |1,000  against  Stephenaon. 
Defendants  the  Hygro  Compuiy  of  Traaa  and 
Grossman  filed  g^eral  Aemamxa  and  scl- 
eral denials. 

The  appellant,  Stephenaon,  beaded  a  fsea- 
eral  demurrer,  special  exceptions,  a  general 
denial  and  specially,  that  before  the  execu- 
tion of  the  bond  by  Stephenson,  plaintiff 
and  the  Hygro  Cbmpany  of  Texan  changed 
and  altered  the  terms  of  the  original  con- 
tract between  them  and  the  metluxt  of  pay- 
ment to  be  made  thereunder,  and  that  plain- 
titr,  under  the  terms  of  audi  altered  contract, 
paid  the  Hygro  Company  of  Texas  91,985 
without  first  requiring  the  goods  to  be  shj^ 
ped,  and  without  requiring  any  bill  of  lading 
to  be  attached  to  the  draft,  and  that  all  of 
the  changes  and  alterations  were  made  with- 
out ttie  knowledge  or  consent  of  Stephenson, 
and  that  by  reason  thereof  he  was  released 
firom  any  and  all  obligations  nnder  said  bond. 

The  case  was  tried  June  23, 1020.  The  ap- 
pellant's demurrers  were  Qverruled,  and  at 
the  conclusion  of  the  evidence  Oie  coart  In- 
strncted  the  Jury  to  return  a  verdict  In  favor 
of  the  appellee  Nelson '  against  the  Hygro 
Company  of  Texas,  H.  Grossman,  and  the  ap- 
pelant, Stephenson,  for  the  sum  of  $885,  with 
Interest  thereon  at  the  rate  at  6  per  cent,  per 
annum  from  January  1,  1919.  Verdict  in 
accordance  with  the  court^s  Instructions  was 
returned,  and  Judgment  entered  upon  the 
same.  Appellant  made  a  motion  tm  a  new 
trial,  which  was  overruled,  and  he  perfected 
an  appeal  to  this  court 

[1]  The  first,  second,  and  third  assignments 
of  error  complain  respectively  of  the  court's 
action  in  overruling  the  appellants'  second, 
ninth,  and  tenth  special  exceptions  to  the 
aiqE)^ee's  petition.  These  assl^nitneats  will 
be  overruled.  \VhIIe  the  appellee's  petition 
shows  on  its  face  that  the  appellant  was  only 
a  surety  on  the  bond  sued  on,  it  does  not  bo 
show,  as  we  view  it,  that  the  terms  of  the 
contract  which  were  guaranteed  by  the  bond 
were,  after  the  date  the  contract  was  execut- 
ed, materially  altered  and  changed  by  the 
parties  to  the  cmktract.  This  being  true,  no 
matter  what  the  facts  may  be  in  reference 
to  the  alleged  chai^  of  the  cwtract  guaran- 
teed by  the  bond  the  exception  to  the  petition 
on  ttULt  ground  was  properly  overruled.  It  Is 
too  clear  for  argument  that  a  demurrer  to 
a  petition  can  only  be  sustained  because  <^ 
Bome  defect  a^earlng  therein,  and  not  be- 
cause of,any  matter  Bet  out  in  the  d^urrer. 
Conley  v.  Railway  Ca,  44  Tex.  679.  In  dis- 
cussing these  assignments,  counsel  for  the  ap- 
pellant refers.  In  support  thereof,  to  matters 
which  th^  daim  are  disclosed  by  the  states 


mento  of  factai,  hut  such  matters  are  not  ap- 
parmt  vpaa  tbe  face  of  the  petition^  and  could 
only  be  made  mvallable,  if  at  ^1,  by  pnxtf. 
The  contract  made  and  to  secure  the  pa- 
f ormance  of  whlidi  tbe  bond  sned  on  was 
given  Is  fully  set  forth  In  the  petition,  and 
it  does  not  appear  from  any  allegation  in  Uie 
petition,  as  we  understand  It,  Oiat  the  con- 
tract actually  entered  into  between  the  par* 
ties  was  in  any  particular  changed  after  tbe 
bond  was  executed. 

[1]  The  assignments  of  error  firam  4  to  1(^ 
induslve,  assert  that  ttie  trial  court  erred 
in  overruling  the  objections  urged  by  the  ap- 
p^ant  to  the  giving  of  a  peremptory  instruc- 
tion in  favor  of  the  appellee.  The  cbutroUIng 
questiim  presented  for  decision  Is  whetlwr  or 
not  the  evidence  was  sufllclent  to  authorise 
a  finding  that  the  contract,  to  secure  the  per- 
formance of  which  the  bond  in  question  was 
given,  was  materially  altered  and  changed 
by  the  appellee  and  the  Hygro  Company  of 
Texas  after  the  same  was  signed  bf  tlte  u>- 
pellant  If  it  was,  then  appdlaiM  la  not  lia- 
ble on  tbe  bond,  and  the  court  ared  in  giv- 
ing  the  peremptwy  Instruction-  If  not,  mch 
instruction  was  proper,  and  the  appellant  has 
no  cause  of  comiAiUnt  thereat  The  questi<m 
then  Is:  DoM  the  evidence  show  that  after 
tbe  signing  of  the  bond  sued  on,  tbe  parties 
to  the  contract  for  the  performance  of  which 
it  was  given  materially  changed  tbe  terms  of 
said  ccmtract?  We  have  reached  the  conclu- 
sion that  the  question  must  be  answered  in 
the  negative.  The  contention  of  the  appellant 
1b,  in  effect,  that  the  contract  as  originally 
made  provided  that  the  price  to  be  paid  for 
the  property  ordered  by  said  contract,  to  wit 
$4,985,  should  be  paid  as  follows:  fl.985  up- 
on the  arrival  of  said  goods  at  destination 
upon  draft  attadied  to  diipper's  order  bUl 
of  lading,  and  the  balance  In  12  equal  montti- 
ly  installments;  while  the  one  upon  which' 
[AalntUI  relies  in  this  suit  ^vided,  In  sub- 
stance, that  a  lai^  payment  to  wit  the  sum 
of  |1,98S,  should  be  made  in  cash  with  the 
order  and  before  any  of  the  equipment  called 
for  therein  was  actually  shipped,  which  pay- 
ment the  evldenoe  in  this  cause  shows  was 
in  fact  so  made  without  the  knowledge  or 
consent  of  this  defendant.  The  written  or- 
der secured  by  the  Hygro  Company's  agent 
from  the  appellee  was  dated  August  7,  1918, 
and  requested  that  company  to  ship  the  equip- 
ment and  merchandise  therein  specified,  at 
the  price  of  $4,880,  of  which  amount  $1,985 
was  to  he  paid  upon  the  arrival  of  the  goods 
at  destination  upon  draft  attached  to  ship- 
per's order,  bill  of  lading,  and  the  balance 
In  12  equal  Installments,  as  before  stated. 
It  was  stipulated  in  the  order  that  it  was 
given  Bubject  to  the  approval  of  the  company, 
and  should  not  be  binding  until  accepted  by 
the  company  at  Dallas,  Tex.,  and  this  stipu- 
lation was  known  to  the  appellant  before  he 
signed  the  bond.  Upon  the  rec^t  <tf  the  or^ 
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der  the  Hygxo  Company,  on  tlie  8tb  day  of 
August,  1918,  t^egraphed  to  the  appellee: 

"Impossible  to  accept  oontract  without  $1,- 
886  cash  with  order.  All  fixtures  are  special 
boilt.  Will  furnish  you  acceptable  bond,  gaar- 
anteeiug  delivery  of  goods  accordfaiK  to  specifi- 
cations. Wire  answer." 

Upon  receipt  of  this  telegram,  appellee  on 
same  date  wired  Hygro  Company: 

"Tours  to-day,  send  bond  to  Merchauta'  State 
Bank  &  Trust  Oompany.  If  aatisfactory  this 
bank  will  tranaf  er  to  you  the  money." 

Upon  receipt  of  this  telegram  the  Hygro 
Company  forwarded  to  said  bank  Its  bond, 
dated  August  12, 1918,  with  appellant  and  M. 
Murphy,  as  sureties,  p^able  to  app^ee^  in 
the  sum  of  ¥2,000.  The  bond  recited: 

"The  condition  of  the  above  obligation  is  such 
that  the  Hygro  Company  of  Texas  has  entered 
into  a  certain  written  contract  with  the  said 
Nfck  Nelson,  covering  the  furnishing  and  In- 
stalling of  certain  restaurant  tind  kitchen 
equipment,  as  per  contract  and  specificatlona 
hereto  attached  and  referred  to  herein.  Now, 
therefore,  if  the  said  Hygro  Company  shall  do 
all  things  required  of  them  by  said  contract, 
and  shall  honestly  and  faithfully  comply  with 
and  fulfill  all  of  the  tenas  and  conditions  of 
the  contract,  and  sball  promptly  make  payments 
to  persons  supplying  them  with  labor  and  ma- 
terials In  the  prosecution  of  the  work  con- 
tracted for,  tiien  this  obligation  shall  be  null 
and  void." 

Upon  receipt  of  this  bond,  the  said  bank 
telegraphed  the  Hygro  Company,  August  14, 
191^: 

"Bond  favor  Nick  Nelson  approved.  Xon 
may  draw  on  ua  for  $1,985." 

Whereupon  the  Hygro  Company  drew  its 
draft  upon  said  bank  <m  August  14, 1918,  as 
fidlows: 

"In  accordance  with  telegram  of  to-day,  pay 
to  the  order  American  Exchange  National 
Bank  ^1.985  and  diarge  the  same  to  aoeonnt 
of  the  Hygro  Company  of  Texas" 

— wMch  draft  was  paid-  The  Hygro  Com- 
pany of  Texas  never  compiled  with  its  con- 
tract witb  tbe  appdlee  in  any  particular,  and 
upon  donand  refused  to  cmnply  -with  tbe 
same,  and  refnaed  to  return  to  appellee  the 
91,980  paid.  Appellant's  coanrc^  on  tbe 
bond,  M.  Hurpby,  paid  ¥1,000  tbereon,  and 
was  relMsed  from  farther  llablUty,  with  tbe 
understanding  of  all  parties  that  such  re- 
lease by  the  appellee  <m  account  of  said  pay- 
ment should  not  operate  aa  a  release  of  tbe 
appellant  frmn  liability  on  tbe  bond.  There 
is  not  cfmtentlon  that  the  smtellant  was  ab- 
solved trom  liability  because  of  Uie  release 
bla  cosurety.  His  contention  is  tbat  he 
never  became  bound  as  surety  or  guarantor 
upon  any  ctmtract  between  the  appellee  Nel- 
son and  the  Hygro  Ccnnpany  of  Texas,  ex- 
cept tbe  omtract  as  evid«iced  by  a  copy 
thereof,  attached  as  an  exhibit  to  tbe  ap- 


pellant's petltlMi.  The  ntaenea  la  the  bimil 
to  the  contract  is: 

"Tbat  the  Hygro  Coippany  of  Texas  has  en- 
tered Into  a  certain  contract  with  the  said 
Nick  Nelson,  covering  the  furnishing  and  in- 
stalUng  of  cfftain  restaurant  and  kitchen  equip- 
ment as  per  contract  and  specification  hereto 
attached  and  referred  to  herein." 

Tbe  contract  referred  to  by  the  bond  waa 
the  written  order  for  the  restaurant  fixtures 
attached  as  an  exhibit  to  plaintiff's  petition, 
which  contained  a  description  of  the  fixtures 
and  the  speciflcutlous  according  to  which  they 
were  to  be  built;  and  the  bond  was  given, 
guaranteeing  that  they  would  be  built  accord- 
ing to  those  specidcatious,  and  no  change 
whatever  was  ever  made  in  tbe  spedficatious. 
There  was  no  pleading  by  the  appellant  to 
the  effect  tbat  any  other  contract  was  exe- 
cuted by  Kelson  with  the  Hygro  Company, 
f^  which  he  bad  given  a  Iwnd  guaranteeing 
its  performance.  Appellant  testified  that  he 
executed  the  bond  solely  upon  the  solicita- 
tion and  promise  of  Ms  cosurety,  M.  Murphy, 
and  that  he  had  never  had  any  communica- 
tion with  appellee  until  he  came  to  Dallas  to 
see  him,  after  tbe  bond  had  been  executed 
and  the  Hygro  Company  had  breached  the 
contract  for  which  the  bond  was  given. 

[3]  The  appellant  treats  the  written  order 
given  by  the  appellee  for  the  goods  as  the 
contract  for  the  faithful  performance  of  whl<^ 
the  bond  ened  on  was  given.  This  is  not  war- 
ranted  by  the  facts,  and,  proceeding  upon 
such  false  premise,  the  appellant  reached  the 
erroneous  conclusion  tbat  there  was  a  mate- 
rial change  made  In  the  contract  secured  by 
the  bond  by  reason  of  the  Hygro  Company's 
demand  by  telegram  that  $1,985  be  paid  cash 
instead  of  upon  the  arrival  of  the  goods  at 
destination  and  the  appellee's  compliance 
with  tbat  demand.  "A  mere  offer  or  promise, 
not  accepted.  Involves  no  concurrence  of 
wills,  and  It  can  never  constitute  a  contract" 
As  has  been  well  said: 

"To  couBtitute  a  contract  the  minds  of  the 
parties  must  come  into  complete  accord,  and 
one  consenting  to  exactly  the  same  thing  to 
which  the  other  does.** 

An  offer  to  sell  or  to  buy  does  not  become 
a  contract  until  It  la  apinwed  or  accepted 
unconditionally  Jipoa  the  exact  terms  by  the 
other  paity.  So  tbat  "an  order  for  goods 
subject  to  approval  at  yoar  office,"  aa  was  tbe 
case  in  the  present  Instance,  does  not  ctnistl- 
tute  a  contract  That  the  minds  of  the  ap- 
pellee and  the  Hygro  Company  ct  Texas  did 
not  "come  Into  complete  accord"  In  reference 
to  tb6  terms  embodied  in  the  written  wder 
referred  to  is  apparent.  As  said  by  counsel 
for  ai^ellee:  Appellee  signed  a  written  or- 
6£T  for  certain  goods  to  be  shipped,  for  which 
he  agreed  in  the  order  to  pay  a  part  ot  tbe 
'  price  in  cash,  upmi  the  arrival  of  tbe  goods 
'with  draft  attadied.  The  order  itself •  cm- 
italned  a  stipulation  ttiat  It  was  not  to  be 
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binding  tmttl  it  was  accepted.  When  ttw 
ordOT  -waa  recelndt  It  «aa  not  accepted  by 
Uie  conqMuir,  and  ain>^ee  was  adVIaed  tbat 
It  would  not  accet^t  bla  otter  tmleaa  be  paid 
tbe  cash  In  advance^  aa  tiie  goods  would  be 
qpedally  built,  bat  it  would  giro  a  bond  gaar* 
anteelng  tiiat  tbe  goods  would  be  built  ac> 
cording  to  the  Bpecificatioiui  as  contained  In 
tbe  wder.  This  counter  pri^osttlon  was  ac- 
cqiCed  by  the  a^pelle^  i^on  tbe  «Hidlti<a 
that  tbe  b<md  would  meet  with  tbe  i^proral 
of  tbe  bank  at  Laredo^  Tes.  The  bond  was 
tbea  fornlBhed,  wbtdi  was  approred  by  the 
said  bank,  and  the  contract  ms  then  comihlet- 
ed,  the  minds  of  the  parties  coming  Into 
cranplete  accord,  tbe  one  consenting  to  exact- 
ly tbe  same  thing  to  whldi  the  other  does. 
After  tbe  making  ot  this  contract,  no  change 
whatever  was  made  in  any  of  its  terms.  The 
Hygro  Company  of  Texas,  principal  of  said 
bond,  did  not  perform  tbe  contract,  and  by 
reaaon  thereof  appelant  became  liable  to  ap- 
plies upon  bis  boiid.  There  was  but  one  con< 
tract  made^  and  the  bon^  upon  was  fiT- 
en  to  guarantee  tbe  performance  of  that  con- 
tract. Appellant  In  his  pleadlnif  asserted 
that  tbe  contract  of  which  the  bond  agoke 
as  b^ng  attecfaed  and  referred  to  was  the 
Exhibit  A  to  aiwellee's  petition.  This  Ex- 
hlUt  A  was  the  written  order  for  the  goods, 
the  first  preliminary  step  in  the  making  of 
the  contract.  This  bond  was  given  to  guar- 
antee that  the  goods  called  for  would  be 
built  according  to  the  qpedflcatioDs  ttier^ 
cwUlned.  Appelant  did  not  ^lege  tbat 
there  was  any  other  contract  between  the 
appdlees  and  fbe  Hygro  Company,  wtddi  he 
guaranteed  performance  ot,  nor  did  be  at- 
tempt to  prove  tbat  there  was  any  other  oon- 
tract  Neither  did  the  appellant  plead  tbat 
he  was  induced  to  sign  this  bond  upon  any 
fraudulent  mlsr^tresentation  upon  tbe  part 
of  aivellee. 

What  has  been  said  disposes  of  the  appel- 
lanf  s  ^Toitb  asMgnment  of  error  ai^lnst 
his  conation,  and  need  not  be  stated  and 
specifically  discussed. 

Believing  the  proper  Judgment  has  been 
rendered,  it  la  affirmed. 


EUMORE  dt  al.  V.  8AULNIER  at  aL 
(No.  58S.) 

(Oonrt  of  OiiH  j^eals  of  Texas.  Beaumont 
July  2,  1921.  Rehearing  Denied  Oct  12, 

1921.) 

I.  HHsband  and  wife  €=>267(8)— Presumptloo 
property  aoqulred  during  covertHte  Is  cora- 
NiHRlty  property  sot  rsbattable  fey  parol  evl- 
denoe. 

Under  a  deed  conveying  a  IU«  estate  In 
lands  'with  rtrntindn  in  fee  .to  grantee's  diil- 
drtn,  two  of  whom  were  married  women,  there 
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being  nothhig  In  the  deed  to  Indicate  (bat  ft* 
grantees  of  the  fee  were  not  dtiseni  of  Texas, 
holding  under  the  marital  laws  tberei^  tte 
presumption  that  tbe  remainder  in  fee  so  ac- 
qnired  dering  coverture  was  eommtmity  prop- 
erty cannot  be  rebutted  parol  evidence  in  an 
actlmi  against  bona  fide  purchasers  from  thdr 
husbands. 

2.  Veedor  aid  psrehasar  «s»224  — Deed  held 
aot  a  qsitofalm  as  roipaels  olaln  of  iRBOosRt 
parchase^ 

A  covenant  in  a  deed  that  grantors  "have  a 
good  right  to  sell  and  convey,"  since  it  evi- 
denees  the  parties*  Intention  to  convey  tbe  land 
itself,  and  not  merely  grantors*  title,  must  pre- 
vail over  words  in  the  granting  clause  tbat 
grantors  "do  hereby  quitclaim  *  *  *  all 
their  right  title,  claim,  and  interest"  the  use 
of  term  "qnitdalm"  not  bdng  conclusive; 
hence  the  contention  that  the  deed  was  a  mere 
quitclaim  and  SA  not  sustain  the  dalm  of  inno- 
cent purchase  by  grantees  was  untenable. 

Appeal  from  District  Court,  Harris  County; 
Lewis  R.  Biyan,  Special  Judge. 

Action  by  Harriett  Ann  Elmore  and  others 
against  Ada  0.  Saulnier  and  others.  Judg- 
ment for  defoidants,  and  plaintiffs  appeal. 
Affirmed. 

Pritchett  Harvey  and  M.  O.  Fakes,  both  of 
Houston,  for  appellants. 

B.  F.  Louis.  Sam.  Bradl^  &  Fogle.  B.  P.  & 
OUs  K.  HamUoD.  I3iarp  &  Tharp.  and  C.  C 
Hlg^ismltb,  all  of  Houston,  for  appellees. 

WAI/B3iB,  J.  This  wbb  a  suit  in  trespass 
to  try  title.  Tbe  appellante,  plalntlCb  below, 
claimed  the  land  in  controTersy  as  tbe  heirs 
of  one  JuUa  Ebnore.  The  appellees,  defend- 
ants below,  dalmed  Qiat  tbey  and  those  under 
whom  tbeiy  bold  were  bona  fide  pnrdmsers 
for  a  valuable  conrideration  without  notice 
of  the  claim  of  appellants  If  any  tbey  had. 
On  a  trial  to  the  court  without  a  Jury  judg- 
ment was  rendered  fbr  anwUees.  We  ban 
before  us  the  trial  court's  conclualons  of  fact 
and  law,  but  no  statement  of  facta.  The  land 
in  ccmtrovorsy  was  patented  by  tbe  state  of 
Texas  to  Ashbel  Smith  on  the  15th  day  of 
December,  1845.  On  Deconber  12,  1846,  he 
conveyed  it  by  the  following  deed: 

"Ashbel  Smith,  for  the  consideration  of 
three  hundred  dollars  paid  In  hand  and  being 
a  part  of  tbe  price  of  the  slave,  Abram,  sold 
to  him,  doth  bargain,  seD,  and  convey  to  Mary 
Emmersott  and  Joseph  Shnmerson,  her  has- 
band,  the  following  described  tract  of  land  sit- 
uated in  Harris  county.  In  Texas,  at  the  head 
of  the  east  fork  of  White  Oak  bayoo,  about 
five  miles  north  of  the  of  Houston:  [Then 
follows  field  notes.]  To  have  and  to  hold  said 
land  and  its  appurtenances  to  said  Mary  and 
Joseph  Emmerson  for  and  during  their  Joint 
lives,  and'  upon  the  death  of  said  Mary,  then 
the  said  land  is  to  accrue  to  and  be  vested  In, 
and  is  herebv  bargained,  sold,  and  conveyed  un- 
to, Jnlia  BImore,  wife  oi  WUUam  flflmore,  Catb> 
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erfaie  Ward,  wife  of  Thomas  Ward,  Lewis  H. 
Cannon,  John  Q.  Cannon,  Samuel  Cannon  and 
Joseph  J.  J.  Weaver,  tbeir  heirs  and  aasignB, 
forever  in  fee  simple  absolute;  and  the  said 
Aehbel  Smith  will  warrant  and  forever  defend 
the  said  land  and  appnrtenances  against  the 
right,  title,  claim,  and  demand  of  mil  and  singu- 
lar persons  whatsoever, 

"Witneaa  my  hand  and  seal  this  12th  da;  of 
Decemher,  A.  D.  1846. 

"Aabhel  Smitb.  [SealT 

After  the  death  of  Mary  Emmerson  and 
her  husband,  tbe  remaining  grantees,  who 
were  her  children,  conveyed  the  land  to  J.  J. 
J.  Weaver,  who  was  a  tenant  In  common 
with  them  under  the  Smith  deed,  by  the  fol- 
lowing deed: 

"This  Indenture  made  and  entered  into  tllll 
the  Sd  da7  of  March,  one  thousand  eight  hun- 
dred and  seventT,  between  W.  E.  Elmore  and 
Julia  F.  Elmore,  of  the  county  of  Obion  and 
state  of  Tennessee,  Thomas  M.  Ward,  Mar; 
C.  Ward,  Lewis  B.  Cannon,  J.  Q.  Cannon,  and 
Samuel  Cannon,  of  the  county  of  Shelby  and 
state  of  Tennessee,  of  the  first  part,  and  Jo- 
seph J.  J.  Weaver,  of  the  county  of  ^elby  and 
state  of  Tennesaee,  of  Hm  seetrnd  part,  wit- 
nesseth:  That  the  parties  at  the  first  part, 
for  the  consideration  of  one  dollar  to  them  in 
hand  paid,  the  receipt  of  which  is  herebj  ac- 
knowledged, do  hereby  quitclaim  to  the  party  of 
the  second  part,  his  heirs  and  assigns  forever, 
all  tbeir  right,  title,  claim  and  interest  of 
whatsoever  nature  in  and  to  the  following  de- 
scribed tract  of  land,  sitnated  and  being  in  the 
county  of  Harris,  state  of  Texas,  at  the  head 
of  the  east  fork  of  White  Oah  bayou,  abont 
five  (6)  mfles  north  of  the  city  of  Houston, 
described  as  follows,  to  wit:  [Here  follows 
field  notes.]  To  have  and  to  htdd  to  him,  the 
said  party  of  the  second  part,  his  heirs  and 
representatives,  forever;  and  we,  tiie  said  par- 
ties of  the  first  part,  do  covenant  to  and  with 
the  party  of  the  second  part  that  we  have  a 
good  right  to  sell  and  convey  the  same  to  him. 

"In  teBtimony  whereof  the  parties  of  the 
first  part  have  hereunto  set  tbeir  bands  at^d 
affixed  tbeir  aeals  the  day  and  year  above  writ- 


[1]  This  deed  was  duly  acknowledged  by 
all  the  men  who  signed  It,  but  the  acknowl- 
edgments of  the  married  women  were  fatal- 
ly defective.  Hence  it  did  not  pass  their  sep- 
arate Interest  in  this  land,  if  any  they  had. 
This  Is  the  contention  of  appellants,  who,  as 
we  have  said,  dalm  as  heirs  of  Jnlia  Elmore. 
Some  of  the  acknowledgments  to  this  deed 
refer  to  it  as  a  "quitclaim."  Appellants  con- 
tend that  Julia  Elmore  and  Catherine  Ward 
held  the  Interest  In  the  land  conveyed  to 
them  by  Ashbel  Smith  as  tbeir  separate  prop- 
erty, and  that  the  facts  found  by  the  court 
show  ooDduslTely  tbat  It  was  th^  separate 
property.  We  sball  not  review  the  facta  oa 
that  issue;  for,  as  we  construe  the  deeds 
above  set  out,  thb  presumption  that  it  was 
the  community  ^perty  of  Julia  Elmore  and 


Gathtttne  Ward  and  tbeir  bosbands  cannot 
be  rebutted  by  parol  evidence.  We  brieve 
that  this  presmaption  arises  on  the  terms  of 
the  Asbbd  &nith  deed.  Julia  Ehnore  and 
Oatfaerine  Ward  were  manied  at  tbe  time 
tills  deed  was  executed  and  delivered  to 
them.  There  Is  nothing  In  tbe  deed  to  indi- 
cate that  the  grantees  were  not  dtlsois  of 
Texas.  Tbere  Is  notblng  In  this  deed  to  give 
notlOB  to  a  subsequent  piadiaaer  that  they 
were  not  bolding  this  land  under  the  marital 
laws  of  Texas,  making  It  a  part  of  the  com- 
munity estate  of  these  women  and  their  hus- 
bands. As  said  by  our  Supremo  Court  in 
Wallace  &  Co.  r.  Campb^,  64  Tex.  87: 

"It  haa  long  been  settled  by  this  coort  that 
property  acquired  during  coverture,  by  pur- 
chase or  apparent  onerous  title,  whether  the 
conveyance  be  in  the  name  of  tbe  husband  or 
wife,  or  both,  will  be  presumed  to  be  commn- 
nlty  property,  and  tbat  as  to  bona  fide  pur- 
chasers from  the  husband  for  a  valuable  con- 
sideration, without  notice,  this  presumption 
cannot  be  rebutted  hj  parol  evidence  that  it  la 
the  separate  property  of  the  wife.** 

[Z]  The  defendants  deralgn  their  title 
through  J.  J.  J.  Weaver,  and  as  to  Weaver's 
grantees  the  trial  court  found  that  they  held 
under  warranty  deeds  and  were  bona  flde 
purchasers  for  a  valuable  consideration  and 
without  notice  of  tbe  claim  now  assoted  by 
appellees. 

The  conectness  of  tUa  conclusion  of  tbe 
trial  court  rests  on  tbe  character  of  the  deed 
executed  to  J.  J.  J.  Weaver  by  his  cotoiants. 
If*  it  is  a  deed  ocmveylng  blm  the  land,  and 
not  a  mere  conveyance  of  the  title  of  the 
grantor,  the  presumption  that  the  land  was 
I  a  part  of  the  community  property  of  JuUa 
i  Elmore  and  Catherine  Ward  and  their  hus- 
!  t>and3  is  conclusive.   Of  course,  if  this  Instru- 
[  ment  Is  a  mere  quitclaim  deed,  it  cannot  sus- 
tain the  defense  of  Innocent  purchaser,  and 
the  appellants  should  t>e  permitted  to  show 
tbe  actual  status  of  the  property. 

The  proper  construction  of  this  deed  has 
been  a  matter  of  deep  concern  to  us.  After 
a  careful  examination  of  all  available  au- 
tboriti^,  we  have  concluded  that  it  is  a  deed, 
and  that  it  was  tbe  purpose  of  the  grantors 
to  convey  the  land  Itself,  and  not  merely 
their  title  to  the  land.  We  recognize  tbat  It 
has  many  of  the  characteristics  of  a  quit- 
claim deed,  but  none  of  the  terms  used  are 
conclusive  of  that  construction.  In  Moore 
V.  Swift,  29  Tex.  Civ.  App.  5X.  67  S.  W.  1065, 
Judge  GUI  thus  discussed  a  granting  clause 
very  similar  to  this  one:  ' 

"Against  this  is  the  fact  tbat  In  the  conveying 
dause  the  grantors  undertook  to  convey  only 
their  right,  title,  and  Interest  But  this  does 
not  neeessarily  militate  against  the  ooastrne- 
tion  adopted  by  the  trial  court  To  the  instru- 
ment in  question  there  were  six  grantMs.  Thar- 
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eooTered  as  helri  of  the  decedent,  Jane  Mast 
Their  intereetB  were  doubtlese  undivided,  and  It 
was  not  eapecially  sisnificant  of  a  purpose  to 
convey  only  a  chance  of  title  that  they  used  the 
words  'all  our  and  each  of  our  right,  title,  dalm, 
and  interest,' "  etc. 

In  Cook  T.  Smith,  107  Tex.  119,  174  8.  W. 
8  A.  L.  S.  910,  Judge  Phillips  said: 

*^e  vse  of  the  term  'qnltctaim*  Is  not,  of 
itself,  a  condnaiTe  test  of  its  character.  It 
may  make  nie  of  that  term  and  yet  haTO  the 
effect  of  a  conreyance  of  the  propertr." 

So  in  construing  this  deed,  as  all  other 
written  InatmmentB,  we  must  examine  It  In 
its  enttretr  and  give  it  that  construction 
lAldi,  as  a  whole,  Its  terms  import  The 
ocmclndinff  coTeoant,  "and  wc^  the  said  par- 
ties Of  the  first  part,  do  covenant  to  and  with 
the  party  of  the  seocmd  part  that  we  tiave  a 
good  ritfit  to  Bdl  and  convey  tha  same  to 
him."  was  deliberately  need  hy.  the  grantors. 
Unless  It  enlarges  the  granting  dause,  ws 
most  reject  It  as  snrplusage,  thns  convicting 
the  parties  to  this  dead  of  dohig  an  Idle 
thing.  If  we  give  the  clause  Its  iTIaln  im- 
port It  Is  an  express  covenant  on  the  part 
of  the  grantors  that  they  had  a  good  right 
to  8^  and  convey  this  land  to  Weaver.  This 
conid  only  mean  that  th^  owned  the  land 
and  were  selling  It  to  htm.  This  declaration 
.on  their  part  must  preraU  over  a  te<imlcal 
construction  of  the  words,  used  in  the  grant- 
ing clause.  It  evidences  the  intoitlon  of  the 
parties  to  convey  the  land  itself,  and  not 
merely  their  title  to  the  land,  and,  when  that 
Intention  has  been  ascertained,  it  must  pre- 
vail and  determine  the  character  nf  the  In- 
strument 

Discussing,  a  similar  covenant  In  Barton 
Peck  T.  Hensley,  20  Tex.  673,  to  wit: 

"We  hereby  declare  that  we  have  good  and 
foil  powcfr  ao  to  sell  and  dispose  of  said  tract 
of  land,  as  aforesaid" 

— onr  Supreme  Court  said: 

**LookiBg  to  the  intention  of  tbe  parties,  aa 
menifeeted  by  the  words  of  the  deed,  I  am 
Inclined  to  the  opinion  that  tt  was  the  intention 
of  the  grantors  to  do  more  than  give  a  mere 
quitclaim  deed  in  this  instance,  and  to  covenant, 
aa  the  words  import  that  they  had  good  right 
to  convey  the  laod  described  in  the  deed." 

What  we  have  said  In  onr  discussion  of  the 
two  deeds  above  copied  diqwseB  of  all  of  ap- 
p^lants'  assignments  of  error,  except  tliose 
attacking  the  findings  on  llmltatton  in  favor 
of  some  of  the  defmdants.  If  we  are  correct 
in  our  construction  of  these  deeds,  these  find- 
ings become  Immaterial. 

Believing  that  the  trial  court  gave  these 
deeds  their  pnqier  construction,  this  case  is 
In  all  things  afflmed. 
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HUNTER  et  al.  v.  HALE.  (Ne.  e20.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
July  2.  1921.  BebeaHng  Denied 
Oct  12.  1921.) 

1.  Vendor  aad  punhaser  «»257— Ssperior  le- 
gal title  In  vendor  where  dead  reserves  ilea. 

A  deed  to  vendee  reserving  a  vendoi^a  lien 
is  an  executory  contract  and  the  superior  legal 
title  remains  In  the  vendor. 

2.  Deeds  «s»l83— VMidor  and  iiirchaser  ^^85 
—Where  anreeorded  deed  reserving  vendor's 
Men  was  redelivered  aad  notes  oancelad,  oos- 
traot  was  resothded,  and  title  reconvayed. 

Where  deed  reserving  vendor's  lien  for 
balance  of  purchase  price  had  not  been  re- 
corded, it  was  an  executory  contract,  and  was 
rescinded  by  the  return  of  the  deed  to  the 
'vendor  and  the  vendor's  cancellation  of  note? 
for  the  purchase  price  pnranant  to  the  parties' 
understanding  that  the  transaction  should  con- 
Btltnte  a  resdsaion;  the  transaction  having  tfie 
effect.  In  equity,  to  reconvey  to  the  vendor  all 
right  title,  and  interest  that  the  deed  had 
vested  in  the  purchaser. 

3.  Trespass  to  try  title  «s»40(4)--Ne  emr  la 
•Kolusloa  of  deed  by  plalatlfl  to  third  party 
who  sever  aooepted  tt. 

In  an  actl<m  of  trespass  to  try  title,  though 
defendant  may  prove  the  existence  of  an  out- 
standing title  superior  to  plaintilf's,  the  court 
did  not  err  in  refusing  to  admit  in  evidence 
a  deed  by  plaiotifl  to  a  third  par^  who,  the 
evidence  showed,  never  accepted  it 

4.  Vendor  and  purchaser  ^=3232(5, 6)— Inno- 
cent purchaser  aay  recover  where  defend- 
ants' deed  to  predecersor  In  title  properly  re- 
corded, thoagh  defendants  renalned  la  pos- 
session. 

Where  plalntiif,  before  purchasing,  was  as* 
snred  by  an  attorney  that  title  to  the  land 
was  good  in  defendants,  by  whom  it  was  sub- 
sequently conveyed  to  plaintiff's  predecessor  In 
title,  and  plaintiff  did  not  know  that  such  deed 
was  intended  only  as  a  mortgage,  and  at  the 
time  he  bought  such  deed,  as  well  as  that  from 
the  grantee  thereunder  to  plaintlGfa  immediate 
grantor,  was  duly  recorded,  plaintiff  was  en- 
titled to  protection  as  an  innocent  purchaser, 
though  defendants  remained  In  possession; 
for  a  purchaser  from  a  vendee  whose  vendor 
remains  In  possession  is  not  bound  to  inquire 
further  as  to  the  title  when  he  finds  recorded 
in  the  proper  county  a  deed  from  such  vendor 
properly  proved  and  registered. 

5.  Courts  «S3«I(I>  —  Deolslons  of  Supreme 
Coert  binding  on  Conrt  of  Civil  Appeals  de- 
spite oontrary  deelsloss  of  other  sseh  eosrts, 

Dedcrions  of  the  Supreme  Ooart  settling  a 
qaestlon  of  law  are  Idnding  on  tiie  Court  of 
Civil  Appeals  deqptte  contrary  decisions  by 
other  Courts  of  (Mvil  Appeals. 

Error  from  District  Court  Ban  Jadnto 
County;  J.  L.  Manry,  Jndge. 

Action  by  W.  B.  Bale  against  William 
Hunter  and  Bnothee.  Judgment  for  plain- 
tiff and  defmdants  bilng  oror.  Affirmed. 


«s>For  ottaw  easss  see  same  topic  and  KBY-NUUBBB  in  aU  Kty-Numberad  Dlgosti  and  Indexes 


Digitized  by  Google 


1006 


238  SOVTHWBSTKRN  BBPORTER 


jCPar. 


J.  y.  Lea  and  Jacob  G.  Baldwin,  both  of 
Houston,  for  plalntlfCs  in  error. 

E.  W.  Love,  of  Cleveland,  and  J.  F.  Ste- 
Tcsu,  of  Honston,  for  defendant  In  error. 

HIOHTOWEai,  C  J.  Thto  caae  comes  here 
by  writ  of  error,  but  the  parties  will  be  re- 
ferred to  ber^nafter.at  tiie  aK>tilanta  and 
a^^llee. 

The  suit  waa  flied  bf  the  appellee,  W.  B. 
Hale,  against  Wm.  Hunter  and  Ed  Hunter, 
the  appellants,  In  form  of  trespass  to  try 
title  to  approximately  88  acres  of  land  in 
San  Jacinto  county.  App^uts  answered  by 
plea  of  not  guilty,  by  q>ecial  plea  of  Utie  In 
themselTes  by  purchase  from  oae  J.  M.  Hans- 
bro,  and  farther  allied  that  certain  muni- 
ments of  title  relied  upon  by  appellee,  In  the 
form  of  absolute  deeds,  were  intended  mere- 
ly as  mortgages  and  were  vtrfd,  etc;  and  they 
further  raised  issues  which  are  unnecessary 
here  to  moition,  in  Ttew  the  dlsposltlwi 
we  hare  concluded  to  make  of  tlie  case. 

The  case  proceeded  to  trial  In  the  lower 
court  without  a  Jury,  and  resulted  In  a  judg- 
ment in  favor  of  the  appellee  Hale,  against 
both  appellants,  for  all  tiie  land  claimed  by 
the  appellee.  The  trial  judge  prepared  and 
tiled  findings  of  fact  and  coodusltms  of  law, 
and  the  findings  of  fact  are  sufficiently  full 
to  clearly  indicate  and  serve  as  a  statement 
of  the  nature,  etc.  of  the  case.  These  flnd- 
ings  are  as  follows : 

'Tindlnga  of  Fact 

"I  find,  aceordbig  to  tiie  agreement  of  the 
parties,  that  common  source  of  title  is  de- 
raigned  from  J.  M.  Hansbro,  who  owned  th« 
land  in  controversy  prior  to  the  Ist  day  of 
November,  1887,  when  he  executed  to  the  de- 
fendant William  Hunter  a  deed  conveying  50 
acres  of  land  off  of  the  east  end  of  the  88-acre 
tract  in  controversy  in  this  cause,  which  deed 
contained  an  express  reservation  of  a  vendor's 
lien  to  pay .  certain  purdiase-money  notes  to 
the  said  J.  H.  Hansbro  or  order,  to  wit:  $60 
to  be  paid  on  or  before  November  1,  1898; 
$60  to  be  paid  on  or  before  November  1,  1809; 
$60  to  be  paid  on  or  before  November  1,  IWO; 
$60  to  be  paid  on  or  before  November  1,  1901 
—together  with  10  per  ccut.  interest  per  an- 
num. This  conveyance  recited  a  cash  consid- 
eration of  $60.  I  find  that  the  said  deed  was 
delivered  by  J.  M.  Hansbro  to  William  Hun- 
ter, bat  was  never  idaced  of  record,  and  that 
afterwards,  to  wit  about  the  Ist  day  of  Janu- 
ary, 1909.  the  said  ^nillam  Hunter  having 
failed  to  pay  any  of  the  purchase-money  notes 
or  interest  thereon  executed  as  aforesaid  to 
.T.  M.  Hansbro,  it  was  agreed  between  the  said 
Wiliiaqi  Hunter  and  J.  M.  Hansbro  that  the 
Bale  be  resdnded,  and  the  deed  securing  the 
said  vendor's  lien  was  returned  by  the  said 
William  Hunter  to  the  said  J.  M.  Hansbro, 
and  the  latter  canceled  the  said  purchase-mon- 
ey notes  of  the  said  Witliam  Hunter;  it  being 
understood  by  the  parties  that  the  said  J.  M. 
Hansbro  would  recmv^  to  the  defendant  Ed 
Hunter  the  land  in  controversy,  so  as  to  In- 


clude the  SO  acres  previously  conveyed  to  Wil- 
liam Hunter  by  the  said  J.  M.  Hansbro,  and- 
that  on  said  1st  day  of  January,  1909,  the 
said  J.  U.  Hansbro,  for  a  recited  consideration, 
of  $80  in  cash  and  three  promissory  notea  se- 
cured br  vendor's  lien  in  the  sum  of  $200 
each,  falling  due  respectively  upon  the  Ist 
days  of  January,  1910,  1911,  and  1012,  with 
8  per  cent,  per  anoom  from  date,  conveyed 
said  land  to  Ed  Hunter  by  a  deed  reservlng- 
an  express  vendor's  lien  to  secure  the  payment 
of  said  purchase -money  note. 

"II.  I  further  find  that  J.  M.  Hansbro  as- 
signed the  said  vendor's  lien  notes,  executed 
as  aforesaid  hj  Ed  Hunter  to  J.  M.  HsnsbrO, 
to  R.  B.  Love,  and  that  after  the  said  R.  B. 
Love  became  the  owner  of  said  notes,  on,  to- 
wit,  the  day  of  February.  1918,  Ed  Hun- 
ter, without  being  joined  by  his  wife,  conveyed 
the  property  in  controversy  to  B.  B.  Lore 
by  an  instrument  containing  the  f(^wing  re- 
cital: 'For  and  in  consideration  of  the  sum 
of  six  hundred  dollars  ($000.00)  to  me  in  hand 
paid  by  B.  B.  Love,  sod  the  surrender  to  me, 
canceled,  of  those  three  certain  promissory 
notes  dated  F^ruary  1,  1909,  in  the  sum  of 
two  hundred  dollars  ($200.00)  each,  executed, 
by  me  in  the  payment  of  the  tract  of  land 
hereinafter  described*  and  payable  to  J.  M. 
Hansbro  or  order  on  or  before  the  1st  day  of 
January,  A.  D.  1910,  1011,  and  1912,  respec- 
tively, and  which  said  notes  are  valid  and  sub- 
sisting and  unsatisfied  vendor's  lien  on  the 
herein  described  land,'  eter— and  that  after- 
wards, to  wit,  on  the  same  date,  the  ssid  B.  B. 
Love  reconveyed  the  property  in  controversy 
to  William  Hunter  and  Ed  Hunter  by  an  in- 
strument containing  the  following  recital: 
'For  and  in  consideration  of  the  sum  of 
$000.00  to  me  paid  and  to  be  paid  by  Wm. 
Hunter  and  Ed  Hunter  as  follows,  to  wit: 
$285.21  paid  to  me  in  caeh,  the  receipt  of 
whiA  is  hereby  acknowledged;  $182.40  to  be 
paid  on  or  before  the  1st  day  of  February,  A. 
D.  1913;  $182.40  to  be  paid  on  or  before  the 
1st  day  of  November,  A.  D,  1914,  and  is  shown 
and  evidenced  by  two  certain  promissory  notes  - 
executed  by  the  said  William  and  Ed  Hunter 
of  even  date  with  this  deed,  payable  to  R.  B. 
Love  or  order  with  10%  taiterest  from  date 
until  paid,  and  providing  for  10%  attorneys* 
fees,  etc'  But  express  vendor's  lien  was  re- 
tained In  said  deed  to  secure  the  payment  of 
said  notes, 

"HI.  I  further  find  that  on  the  29th  day  of 
August,  1915,  the  defendant  Ed  Hunter,  with- 
out being  joined  by  his  wife,  reconveyed  tbe- 
property  in  controversy  to  R.  B.  Love  by  an 
instrument  containing  the  following  recitals: 
That  in  consideration  of  the  cancellation  and 
satisfaction  of  one-halt  of  the  amount  due  on . 
the  two  certain  notes  executed  by  myself  and 
my  father,  Wm.  Hnuter,  to  R.  B.  Love,  In 
purchase  of  the  tract  of  land  hereinafter  de- 
scribed, said  notes  dated  February  1,  1913,  and  * 
being  in  the  snm  of  $182.40,  conveyed  and 
sold  said  property  to  said  R.  B.  Love.' 

"IV.  I  find  that  on  the  20tb  day  of  Septem- 
ber, A.  D.  1916.  the  defendant  Wiliiam  Hunter 
end  his  wife,  Amende  Hunter,  executed  to  J. 
C.  Hogue  a  deed  conveying  to  said  Hogue  their 
undivided  interest  to  the  land  in  controversy, 
and  that  tUs  deed  redted  a  cash  conrtderstion- 
of  $310  and  the  assamption  of  the  amount  due 
by  the  grantors  to  R  B.  Love,  the  vendor  bi\ 
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the  deed  set  fortli  in  paragraph  2  of  these  con- 
daBioDs  of  fact. 

'''V.  I  find  that  the  said  $319  meotiooed  as 
the  cash  consideration  in  the  deed  from  WO- 
Ilam  Hunter  and  wife  to  J.  C.  Hogue  repre- 
sented a  like  amount  which  William  Hunter 
owed  to  the  Sheperd  State  Banh,  for  which 
amount  the  said  J.  O.  Hogue  had  hecome  sure- 
ty,  and  it  was  understood  between  the  parties 
to  said  deed  that  when  William  Hunter  paid 
off  and  discharged  the  said  note  in  the  sum 
of  $319  that  the  said  3.  C.  Hogue  would  recon- 
vey  the  prppcrty  to  William  Hunter. 

"VI.  I  find  that  afterwards,  to  wit,  oa*tlie 
6th  day  of  December,  1916,  the  taid  3.  C. 
Hogue  conveyed  the  property  to  R.  B.  Love 
by  an  instrument  which  recited  a  ca!ih  consid- 
eration in  the  sum  of  9825.65,  and  that  R.  B. 
Love  Bctoally  paid  the  said  cash  amount  to  J. 
C.  Hogruc,  and  that  at  the  time  of  the  convey- 
ance from  the  said  J.  G.  Hogue  to  R.  B.  Love 
the  said  R.  B.  Love  had  no  knowledge  or  no- 
tice \rtiatevcr  tliat  the  transaction  between 
William  Hunter  and  wife  and  J.  O.  Hogue,  at 
the  time  of  the  conveyance  to  the  latter,  con- 
templated tliat  the  land  would  be  reconveyed 
to  the  said  William  Hunter  when  the  note 
above  set  forth  of  $319  was  discharged  by  the 
said  William  Hunter. 

"Vn.  I  find  that  on  the  2Tth  day  of  July, 
1918,  the  said  B.  B.  Love  conveyed  tiie  prop- 
erty in  controversy  to  the  plaintiff,  W.  B.  Hale, 
for  a  consideration  of  $2,000,  which  considera- 
tion was  paid  by  two  negotiable  promissory 
notes  of  the  said  William  B.  Hale  in  the  sum 
of  $1,000  each,  bearing  8  per  cent,  interest  per 
annum  from  date,  and  due  respectively  in  one 
and  two  years  from  the  date  of  stid  convey- 
ance. 

"Yin.  T  fnrtiier  find  that  the  mM  W.  B. 
Hale,  at  the  time  of  the  execution  of  said  deed 
from  B.  B.  Love  and  the  execution  of  said 
notes,  waa  solvent  and  is  solvent  at  this  time, 
and  that  said  notes  of  W.  B.  Hale  were,  at 
the  time  of  the  execution  of  said  deed,  as  ne- 
gotiable paper  upon  the  market,  worth  their 
face  value. 

"IX.  I  find  that  prior  to  the  pnrchafie  of  the 
land  in  controversy  the  said  W.  B.  Hale  made 
inquiry  of  a  lawyer,  who  waa  understood  to 
be  familiar  with  the  title  of  the  land  in  con- 
troversy, as  to  the  condition  of  the  title,  and 
that  the  lawyer  advised  the  said  Hale  that 
tiie  tide  was  good,  and  tiiat  the  aaid  Hale,  at 
the  time  he  purchased  the  land  from  B.  B. 
Love,  had  no  notice  or  knowledge  whatever 
that  J.  C.  Hogue  had  agreed  to  reconvey  the 
property  to  William  Hunter,  and  that  he  re- 
lied npon  the  advice  given  him  by  the  lawyer 
and  upon  the  record  titie,  and  he  had  no  no- 
tice whatever  of  any  claims  that  might  exist 
In  favor  of  either  of  the  defendants. 

"X.  That  all  deeds  set  forth  in  the  fore- 
going paragraphs  were  duly  recorded  at  the 
times  of  their  respective  ezecutionB  upon  the 
deed  records  of  San  Jacinto  county,  Tex.,  with 
the  exception  of  the  deed  from  J.  M.  Hansbro 
to  William  Hunter,  which  was  returned  to  said 
3.  M.  Hansbro  as  above  set  forth. 

"XI.  That  at  the  time  of  the  execution  of 
the  deed  by  Ed  Hunter  to  R.  B.  Love,  of  date 
the  28th  day  of  August,  A.  D.  1915,  the  ven- 
dor's lien  notes,  together  with  the  interest 
thereon,  of  date  the  1st  day  of  February,  1913, 
whidi  had  been  executed  by  Bd  Hunter  to  B. 


B.  Love,  were  still  outatandiing  and  tmpald,  and 
tiiat  at  the  time  of  the  execiition  of  the  deed 
from  William  Hunter  and  wife  to  J.  O.  Hogne 
on  the  20th  day  of  September,  A.  D.  1915, 
and  at  the  time  vt  the  execution  of  the  deed 
from  J.  O.  Hogne  to  R.  B.  Love,  on  the  6th' 
day  of  December,  A.  D.  1916^'  the  said  ven- 
dor's lien  notes  executed  by  William  Hunter 
to  R.  B.  Love  on  the  lit  day  o/  February, 
191S,  together  with  interest  thereon,  were  out- 
standing and  unpaid,  and  that  the  said  Bd 
Hunter  and  William  Hunter  have  never  paid 
the  purdMBe-moaey  notes  set  forth  in  the 
deed  from  R.  B.  Love  to  William  Hunter,  of 
date  the  Ist  day  of  February,  1913. 

"XII.  I  further  find  that  at  the  time  of  the 
execution  of  the  aforesaid  deeds  by  Kd  Hunter 
to  R.  B.  Love,  and  by  William  Hunter  to  J. 
O.  Hogue,  that  the  property  in  controversy 
constituted  a  part  of  the  homestead  of  the  de- 
fendants, Ed  Hunter  and  William  Hunter. 

*'Xni.  I  find  that  at  the  tine  of  the  ezecn- 
tion  of  the  deed  by  Ed  Hunter  to  R.  B.  Love 
mentioned  in  the  third  paragraph  of  these  cob- 
elusions  of  fact  that  the  s^d  R.  B.  Love  was 
the  owner  and  holder  of  the  vendor's  lien  notes 
therein  described,  and  that  the  said  R  B.  Love 
was  the  owner  and  holder  of  the  vendor's  lien 
notes  which  were  executed  by  Ed  Hunter  and 
William  Hunter  to  liimself  at  the  time  of  the 
conveyance  by  William  Hunter  and  wife  to  J. 

C.  Hogue  mentioned  In  Uie  fburtta  paragraph 
of  tlie  conclusions  of  fact,  and  that  when  J. 
C.  Hogno  conveyed  tihe  proper^  to  B.  B.  Lore, 
as  set  forth  in  the  sixth  paragr^h  of  these 
conclusions  of  fact,  the  said  R.  B.  Love  was 
still  the  owner  and  bolder  of  the  notea  in  so 
far  as  the  obligation  of  William  Hunter  was 
concerned,  and  -that  the  said  notes  were  unpaid 
with  the  exception  the  cancellation  of  the 
same  at  the  time  of  the  last  conveyance  from 
said  Ed  Hunter  to  said  R.  B.  Love  as  to  the 
part  of  said  notes  owed  by  the  said  Ed  Hunter. 

"XIV.  I  find  that  the  property  in  contro- 
versy, at  the  time  of  the  last  conveyance  by 
Ed  Hunter  to  R.  B.  Love,  constituted  a  part 
of  his  homestead,  and  at  tiie  time  of  the  con- 
veyance from  William  Hunter  and  wife  to  J. 
O.  Hogue  constituted  a  port  of  the  homestead 
of  William  Hunters 

"XV.  I  find  that  William  Hunter  did  not  pay 
off  the  vendor's  lien  notes  held  by  said  B.  B. 
Love,  as  alleged  in  the  ninth  paragraph  of  his 
amended  answer. 

"XVI.  I  find  that  B.  B.  Love  did  not  agree 
to  reconvey  the  property  in  controversy  to  Ed 
Hunter,  as  alleged  tn  Uie  eleventh  paragraph 
of  the  said  Hunter's  amended  answer." 

The  ccmclosions  ot  law  np<»i  the  fioregoing 
findings  ot  fact  were  as  follows: 

*X  From  the  foregoing  findings  of  fact  I  find 
that  when  William  Hunter  delivered  the  deed 
to  J.  M.  Hansbro  In  1909,  and  the  purchase- 
money  notes  executed  by  said  William  Hunter, 
then  held  'by  said  J.  M.  Hansbro,  were  can- 
celed, and  the  land  was  conveyed  by  said  J.  M. 
Hansbro  to  Ed  Hunter,  that  the  same  oper- 
ated as  a  rescission  of  the  sale  which  J.  M. 
Hansbro  had  made  to  William  Hunter  in  1897 
for  the  50  acres  of  land. 

"II.  I  find  that  when  Ed  Hunter  reconveyed 
his  interest  in  the  property  in  controversy  to 
R.  B.  Love  in  1913,  the  said  R.  B.  Love  being 
the  then  holder  «f  the  vendor's  Ben  notes 
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irliich  bad  bMD  prerlonsly  ezeeat«d  by  Ed  Him- 
tar  to  J.  M.  Haosbro,  and  B.  B.  Lore  reeon- 
▼eyed  the  property  to  Ed  Hnnter  and  Tnuiam 
Hunter,  accepttng  new  vendor's  lien  notes,  that 
tidt  transaction  placed  the  superior  title  in  B. 
"B.  Lore  to  the  land  in  controversy,  irrespec- 
tive of  the  fact  that  the  wife  of  Ed  Hnnter 
did  not  join  with  her  husband  in  the  execution 
of  said  conveyance  to  R.  B.  Love. 

"III.  I  find  that  when  Ed  Hunter  recon- 
veyed  the  property  la  1915  to  B.  B.  Lore  In 
eancellatfon  of  his  part  of  the  vendor^s  lien 
notes  which  had  been  previonsly  executed  to 
the  said  R.  B.  Love  that  sacb  conveyance 
placed  the  title  of  Ed  Hunter  in  R.  B.  Love, 
irrespective  of  the  fact  that  hla  wife  did  not 
join  in  such  conveyance. 

"XV.  I  find  that  the  act  of  William  Hunter 
and  wife  in  conveying  tbelr  interest  in  the 
property  In  controversy  to  J.  (X  Hofue  estopa 
them  from  asserting  title  either  against  B.  B. 
Love  or  the  plaintiff,  W.  B.  Hale,  who  were 
both  innocent  pnrcbaeera  nnder  J.  O.  Hogne 
of  the  William  Hunter  part  of  the  property  in 
controversy,  and  I  further  find  that  W.  B.  Hale 
is  an  innocent  purchaser  for  value  without  no- 
tice of  the  property  in  controversy. 

**Y.  I  find  that  Ed  Hunter  is  estopped  by  his 
deed  to  B.  B.  Love,  redtbg  die  cancellation 
of  Uie  rrador's  Uen  notea.  ttcm  asserting  title 
to  the  property  In  controversy  against  the 
plaintiff,  W.  B.  Hale. 

"I  finally  condnde  that  Judgment  should  be 
rendered  providing  that  the  plaintiff  recover 
the  property  In  controversy,  together  with  his 
costs.'* 

Whilst  practically  all  material  flndlngs  of 
fact  made  by  the  trial  court,  as  above  shown, 
are  attacked  by  appellants,  by  proper  aesign- 
ments  of  wror,  as  being  unsupported  by  the 
evidence,  yet,  upon  very  careful  consldera- 
tlou  of  the  evidence  found  In  tbe  record  rela- 
tive to  these  assignments,  we  have  concluded 
that  none  ot  such  assignments  can  be  sustain- 
ed, except  that  which  challenges  the  slztb 
finding  of  fact,  and  we  adopt  ail  sach  flnd- 
lngs of  fact  as  tbti  findings  of  this  court, 
with  the  exceptitu  of  ttikt  portion  of  the 
sixth  finding  to  the  effect  that  at  the 
time  of  the  conveyance  from  J.  C.  Hogue 
to  B.  B.  Love,  Love  had  no  knowledge  or 
notice  that  the  transactlcKi  between  William 
Hunter  and  wife  and  Hogue  at  the  time  of 
the  conveyance  to  the  latter  contemplated 
that  the  land  would  be  reconveyed  to  the 
said  William  Hunter  when  the  note  of  $S19 
should  be  discharged  by  William  Hunt». 
As  to  this  finding  of  fact,  we  are  of  opinion 
that  the  trial  court  was  clearly  wrong,  and 
that  the  evidence  on  that  Issue  clearly  pre- 
ponderated against,  the  finding  of  the  trial 
court.  If,  Indeed,  It  was  not  undisputed. 

Our  adoption  of  the  court's  findings  of  fact, 
as  above  shown,  disposes  of  the  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  and  six- 
teenth assignments  of  error,  and  all  such  as- 
eigiunents  are  overruled,  with  the  exception 
of  the  third,  which  relates  to  that  portion  of 
the  sixth  finding  of  fact  lo  which*  as  we 
have  stated,  the  court  vat  In  ernnr. 


The  first  aaslgnmqat  of  error  la  as  follows: 

"The  undisputed  evidence  in  the  case  shows 
that  W.  B.  Hale  was  not  the  owner  of  the 
property  In  controversy  at  the  time  of  filing 
of  tile  suit,  or  at  the  time  of  the  trial,  and  the 
trial  court  erred  In  rendering  indgment  in  fa- 
vor of  him,  and  should  have  rendered  judgment 
In  favor  of  On  defendants.** 

[1,  1]  fHilB  asdgnment  Is  submitted  u  a 
proposition  within  itself.  Treating  the  as- 
signment as  suffldait,  nnder  the  rules,  to  re- 
quire our  oonalderation,  orer  ttie  objection  of 
appellee,  we  have  concluded  that  it  cannot 
be  snstalned.  The  evMoice  shows  very  dear- 
ly, In  tact  wlthont  dispute^  that  WlUlam 
Hnnter  never  paid  to  J.  M.  Hansbro  more 
than  900  ftor  tile  fiO  acres  d  land  described 
in  the  deed  from  Hansbro  to  WlUlam  Hunter 
In  iSVJ,  and  that  in  1809,  by  agreement  of 
all  parties  concerned,  William  Htantor  re- 
turned and  redellTered  to  Hansbro  tbe  deed 
wliidi  Hansbro  bad  made  him  for  this  S9 
acres,  and  Hanslvo  thereap(ni  canceled  tbe 
notes  whldi  had  been  executed  1^  William 
Hunter  for  the  purchase  money  of  tbe  land. 
The  evidence  shows  without  dispute  that  the 
parties  understood  and  agreed  that  this 
transaction  between  them  should  constitute 
a  complete  rescission  of  the  contract  by  which 
Hansbro  had  agreed  to  ctnivey  William  Hun- 
ter this  59  acres.  The  deed  from  Hansbro 
to  Hunter  was  In  the  nature  of  an  executory 
contract,  in  which  an  express  vendor's  11^ 
was  retained  In  the  deed  to  secure  Hansbro 
In  the  payment  of  the  purchase  money,  and 
therefore  the  superior  legal  title  remained  In 
Hansbro  and  never  passed  to  William  Hnn- 
ter, and  the  undisputed  proof  Is  that  the 
deed  from  Hansbro  to  Hnnter  was  never  at 
any  time  recorded.  The  evidence  also  shows 
without  dispute  that  Hansbro  thereupon,  by 
agreem^t  between  blmself  and  William 
Hunter  and  Ed  Huntw,  conveyed  tbe  tract 
of  land  in  controversy  to  Ed  Hunt^,  and 
Included  in  the  deed  .and  as  a  part  of  tbe 
8S-acre  tract  in  controversy  was  tbe  original 
69  acres  which  had  been  conveyed  In  1887. 
as  before  stated,  to  Wllllara  Hunter.  Tbe 
agreement  between  Hansbro  and  William 
Hunter  to  rescind  the  original  contract  or 
executory  sale  of  the  land  between  Hanaro 
and  Hnnter  and  their  actual  rescission  of 
tbe  contract,  as  before  stated,  had  the  ^ect. 
In  equity,  to  reconvey  to  J.  M,  Hansbro  all 
rlgh^  title,  and  Interest  that  Hansbro's  orig- 
inal deed  to  WlUlam  Hunter  had  vested  In 
him.  It  Is  well  settled  In  this  state  that, 
where  a  vendor  of  land  reserves  an  express 
lien  to  secure  the  purchase  money,  the  con- 
tract is  only  executory;  and  in  d^ault  of 
payment  of  the  purchase  money  the  ven- 
dee the  vendor  may  rescind  the  contract  and 
recover  the  land,  especially  so  where  It  would 
not  be  Inequitable  to  permit  such  course. 
Xass  V.  Chadwick,  70  Tex.  157,  7  S.  W.  828; 
SnmmerhiU  v.  Hauner,  72  Xex.  224  9  S.  W. 
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881;  Pltbi  T.  Basler,  87  Tex.  347, 28  S.  W.  S18. 
If  the  TWdor  has  the  legal  right  to  rescind 
such  an  executory  contract,  then  certainly 
he  and  his  vendee,  by  agreement  between 
themselves,  whldi  they  carried  Into  exocu- 
UoD,  may  do  so,  and  such  agreeanent  will 
have  the  effect  to  revest  In  the  vendor  what- 
ever interest  had  tberetofca-e  been  in  the 
vendee  under  the  executory  oontract.  Such 
was  the  effect  of  the  holding  In  the  case  of 
Terhune  v.  First  NaUonaL  Bank,  24  Tex.  Civ. 
App.  242.  60  S.  W.  852.  See,  also,  Gadwalla- 
der  V.  Lovece,  10  Tex.  Civ.  App.  1,  28  S.  W. 
666,  917. 

[3]  No  outstanding  title  was  shown  by  rea- 
son of  the  claimed  deed  from  appellee,  Hale, 
to  Jack  I^ve,  as  administrator  of  the  estate 
of  R.  B.  Love^  deceased.  It  Is  true  the  court 
did  not  permit  the  Introductlmi  of  this  deed 
in  evidence,  and  Its  action  la  that  regard 
waft  objected  to  and,  brought  forward  by 
assignment  here;  still  the  evidence  was  suffi- 
cient, if  not  undisputed,  to  warrant  the  trial 
court  in  holding  that  such  deed  dalmed  by 
appellants  to  have  been  executed  by  Hale  and 
delivered  to  Jack  Love  was  never,  in  fact, 
accepted  by  Jack  Love,  and  therefore  no  out- 
standing title  was  shown  against  the  appel- 
lee by  reason  of  the  execution  of  such  claim- 
ed deed.  No  useful  purpose  would  he  served 
In  discussing  this  asslgnmait  further,  and  it 
Is  overruled. 

The  second  astignment  comptains  of  the 
refusal  of  the  trial  court  to  admit  In  evi- 
dence a  deed  from  the  appellee  Hal^  to  J. 
V.  iMTB,.  dated  December  11,  1919,  purport- 
btg  to  convey  the  land  In  controvoay  to  aaid 
Love.  Tbia  deed  was  offered  for  the  pur- 
pose of  abowing  an  outstanding  title  against 
apptflee.  Of  c»arse,  U  la  always  permissible 
for  the  defendant  In  an  action  of  trespass  to 
try  title  to  prove.  If  he  can,  the  existence  of 
an  outstanding  title  superior  to  that  of  the 
plaintiff,  and  thereby  defeat  the  action. 
Buckner  et  at  t.  Van  Cleave  84  Tax.  Civ. 
App.  312,  78  S.  W.  641;  Pool  t.  Unknown 
Heirs  of  Foster,  49  S.  W.  923;  Mann  v.  Hos- 
sack,  96  S.  W.  767.  In  this  ruling,  however, 
no  ivejudidal  error  is  shown,  tor  the  reason 
that  it  wasjsbown,  without  dispute,  we  think; 
tbat  the  claimed  deed  from  Uie  appellee  to 
Jack  Love,  administrator  of  the  estate  of 
R.  B.  Lov^  was  never  accepted  by  him,  and 
therefore  an  outstanding  title  by  reason  of 
that  deed  was  shown  or  could  have  been 
shown  if  the  court  had  admitted  It  in  evi- 
dence. 

IStie  tenth  assignment  is  overruled.  As 
hereinabove  stated,  the  facts  in  evidence 
showed  beyond  dispute  that  it  was  the  in- 
tention of  the  parties — ^that  is,  Hansbro 
and  William  Hnnter — to  completely  rescind 
and  cancel,  and  they  did  rescind  and  cancel, 
the  original  executory  cMitract  of  sale  of  tbe 
69  acres  of  land  by  Hansbro  to  Hunter  by 
Hunter  agreeing  to  redeliver  and  return  to 
288S.W.-64 


Hansbro  the  deed  he  hdd  and  Hansbro  agree- 
ing to  cancel  and  having  canceled  the  notes 
he  held  against  Hunter,  representing  the  pur- 
chase money  for  the  land.  Therefore  the  court 
did  not  err  in  concluding,  as  a  matter  of  law, 
that  there  was  a  complete  rescission  aud  can- 
oellatlon  of  tbe  executory  sale  of  this  laud 
from  Hansbro  to  Hunter  and  in  holding 
that  tbe  eHect  of  this  transaction  was  to 
revest  tbe  title  in  Hansbro. 

The  elevttith  assignm^t  raises  practically 
the  same  question  of  law  as  the  tenth,  and 
It  is  therefore  overruled. 

The  twelfth  assignment  challenges  tbe 
fourth  conclusion  of  law  made  by  the  trial 
court.  Tbat  conclusion  was  that  the  coo- 
veyance  by  William  Hunter  and  wife  to  J.  0. 
Hogoe  estopped  them  frcnn  asserting  title 
either  against  B.  B.  Love  or  the  appellee. 
Hale,  who,  the  court  concluded,  were  both 
innocent  purchasers  from  J.  C.  Hogue  of  the 
William  Hunter  Interest  in  the  property  In 
courtroversy.  It  was  therein  further  con- 
cluded that  Hale,  the  appellee,  was  an  Inno- 
cent purchaser  for  value,  without  notice^  etc. 
As  to  whether  tlie  court's  ccMicluslon  that 
William  Hunter  and  wife  would  be  estt^tped 
to  assert  thdr  title  atninst  Love  or  Hale,  we 
do  not  find  It  neceasarr  to  determine,  for 
the  reason  that  we  have  ctmeluded  that  un- 
der tbe  flndlngft  of  fact  made  by  the  trial 
court.  In  oonnecti(Hi  with  the  nndlspated  evi- 
doDce  on  the  point,  the  appellee,  Haley  was 
an  Innooenrt  purchaser,  as  we  undrarstand 
the  authorities  In  this  state  on  thftt  point, 
and  therefore  it  Is  unnecessary  to  determine 
the  question  of  estoppel  involved  in  this 
assignment;  and  it  is  also  unnecessary  to 
determine  the  point  raised  by  the  thirteenth 
assignment,  which  challenges  the  fifth  conclu- 
sion of  law  made  by  the  trial  court  to  the 
effect  that  Ed  Hunter  was  estopped  by  his 
deed  to  R.  B.  Love  refuting  the  cancellatltm 
of  the  vendor's  lien  notes  from  asserting 
title  to  the  property  in  controversy  against 
the  appellee,  Hale.  We  say  it  Is  nnnecessarj- 
to  determine  the  point  for  the  reason  that 
the  court  found  as  a  fact  that  the  conveyance 
by  Kd  Hunter  to  Love  was,  in  fact,  intended 
to  be  just  what  the  deed  purported  on  Its 
face  to  be,  a  straight  conveyance  of  the  land 
back  to  Love,  In  cancellation  of  the  vendor's 
lien  notes,  and  the  evidence,  as  we  have 
said,  was  sufficient  to  warrant  tbat  finding 
by  the  trial  court.  Therefore  it  was  not 
necessary  to  invoke  tbe  principle  of  estoppel 
as  against  Sd  Hunter.  It  is  not  claimed 
that  there  was  any  collusion  between  Ed 
Hunter  and  Love  to  in  any  manner  defraud 
Ed  Hunter  and  wife,  and,  In  the  absence  of 
such  a  showing,  Ed  Hunter  had  a  perfect 
legal  right  to  reconvey  the  land  to  Love  in 
discharge  of  the  purchase-mwiey  notes  ow- 
ing by  him. 

The  fourte^th  assignment  raises  practi- 
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cally  the  same  qnestlon  as  is  raised  by  the 
thirteenth,  and  Is  therefore  overruled. 

[4]  At  a  former  day  of  this  term  this 
court  announced  from  the  bench  its  Judgment 
In  this  case,  which  was  that  the  Judgment 
of  the  trial  court  should  be  affirmed  In  part 
and  In  part  reversed,  and  the  cause  remanded,* 
and  such  order  was  entered  upon  the  docket, 
but  a  written  opinion  was  never  prepared  and 
tiled  so  disposing  of  the  case.  At  the  time 
the  Judgment  was  so  announced  we  were 
of  the  opinion  that  the  trial  court  was  in 
error  In  not  rendering  ]udgm«it  in  f&vw  of 
William  Hunter  and  wife  as  to  an  undivid- 
ed Interest  in  the  land  In  controversy,  and 
bad  concluded  that  the  cause  should  be  re- 
manded to  the  trial  court  with  certain  in- 
structions in  that  cfflinectlw.  Our  reason 
for  80  holding  at  the  time  was  that,  in  our 
opinion,  WiUtam  Hunter's  actual  possession 
of  the  property,  at  the  time  R.  B.  Love  con- 
veyed the  property  to  the  appellee,  W.  B. 
Hale,  was  sufficient  of  Iteelf  to  diaree  Hale 
with  notice  of  whatever  Interest  or  right 
William  Hunter  and  wife  liad  in  the  proper- 
ty, and  that  Hale  could  not,  therefore,  be  an 
innoceit  purchase,  because  It  was  shown 
beyond  dispute,  and  the  court  found,  that  the 
deed  executed  by  WfUlam  Hunter  and  wife 
to  J.  C  Hogne  was  tntoided  merely  as  a 
mortgage  between  them,  and,  the  pn^erty 
being  the  homestead  of  Hunter  and  wife, 
no  Uen  was  thereby  created,  and  fba  Instro- 
ment  was  absoluttiy  null  and  v(dd.  But, 
up<Hi  furttier  conslderaticHi  at  the  point,  we 
had  doubts  about  the  oorrectneas  of  this 
view,  and  upim  thorough  and  full  coD8id«ra- 
titm,  we  have  cmicluded  that  we  were  in  er- 
ror in  that  view,  and  tUat  the  possession  of 
WllUam  Hunter  and  wife  of  the  property  at 
the  time  Hale  purchased  f  r<Hn  Love  was  not, 
«f  Ita^f,  sufficient  to  put  Hale  upon  noti(% 
of  the  fact  that  the  deed  from  Hunter  and 
wife  to  Hogue  was  a  mortgage  only.  The 
undisputed  facts  show  that  before  Hale  pur- 
chased he  sought  legal  advice  as  to  the  stat- 
us of  the  title  to  the  land  and  was  assured 
that  the  title  to  the  land  was  good  In  the 
Hunters,  and  it  was  further  shown  by  Hale's 
testimony,  which  was  given  credence  by  the 
trial  Judge,  that  he  had  no  actual  knowl- 
edge of  the  nature  of  the  transaction  be- 
tween William  Hunter  and  wife  and  J.  C. 
Hoigue,  and  did  not  know  that  the  deed 
from  Hunter  and  wife  to  Hogue  was  only 
intended  to  secure  the  payment  of  money; 
and  the  evidence  is  further  undisputed  that 
at  the  time  Hale  bought  from  Love,  to  whom 
Hogue  had  conveyed,  the  deed  from  Hunter 
and  wife  to  Hogue  was  duly  recorded  In  the 
deed  records  of  San  Jacinto  county,  as  well 
as  the  deed  from  Hogue  to  Love.   Sudb  be- 


ing the  facts,  and  there  b^ng  no  actual 
knowledge  on  the  part  of  Hale  of  the  nature 
of  the  transaction  between  William  Hunter 
and  wife  and  Hogue,  he  was  entitled  to  he 
protected  as  an  Innocent  purdiaser  of  the 
land  as  was  concluded  by  the  trial  court, 
and  therefore  there  was  no  error  in  the  trial 
court's  Judgment  in  any  req»ect,  and  we  were 
in  error  in  our  first  conclusitm  to  the  con- 
trary. The  point  seems  to  be  clearly  settled 
by  the  Supreme  Court  of  this  state  In  the 
case  of  Eylar  v.  £?ylar,  60  Tex.  315.  It  was 
there  aubatantially  held  that  a  purchaser 
from  a  vendee,  whose  vendor  remains  In 
possession,  is  not  bound  to  inquire  further 
as  to  the  title,  when  he  finds  on  record  in 
the  proper  county  a  deed  from  such  vendor,* 
purpwtlng  to  convey  title,  prc^rly  proved 
up  and  registered.  It  was  said,  snbstantial- 
ly,  that  to  hold  otherwise  would  be  to  strike 
at  the  very  foundation  of  ttie  policy  on  which 
registration  laws  rest  It  was  B^d  ttiat  when 
inquiry  aa  to  title  is  prosecuted  to  the  hl^ 
est  source,  which  affords  evtdoice  of  the 
right,  tfa«^e  could  be  no  obligation  to  ^lore 
Inferior  and  less  rtilable  channels  of  infor- 
mation, and  It  was  held  that  the  record  was 
the  highest  source  whidi  affords  such  evi- 
dence ot  Tight  T^  <^nloa  In  Bylar  t. 
Eylar  was  wrlttm  by  one  ct  the  ablest  Jur- 
ists who  has  ad<nned  the  su^me  bench  of 
this  state,  CSilef  Justice  Stayton.  The  rule 
there  announced  waa  expressly  followed  In 
Hurt  T.  CkK^)er,  68  Tex.  and  also  in 
Love  V.  Breedlove,  76  Tex.  652, 18  S.  W.  222, 
and  also  reafflnned  In  Sanger  Bros«  v. 
Brooks,  KM.  Tex.  116,  106-  S.  W.  ST. 

[fi]  We  are  not  unmindful  that  some  of  the 
Courts  of  GItH  Anieals  of  OlIs  state  seem  to 
have  held  ccmtrary  to  these  decisions  on 
the  point  here  und^  c<»islderatton,  and  it 
may  be  that  expresslms  found  in  certain 
opinions  of  the  Sum'^e  Court^ln  other  cases 
were  acc^ted  as  overruling  the  Eylar  and 
other  cases  above  mentioned  on  the  point  by 
implication.  However  this  may  be,  the  point 
is  so  clearly  decided  In  the  Bylar  Case,  and 
so  firmly  adhered  to  without  modlflcaticm  in 
the  other  cases  above  motioned,  following 
the  I^lar  Case,  that  we  do  not  hesitate  to 
say  that  the  question  seems  settled  by  the 
Supreme  Court  of  this  state,  and  such  de- 
cisions are  binding  upon  this  court. 

It  follows  from  the  foregoing  that  this 
court  is  of  the  <^lnion  that  its  order  her^o- 
fore  entered  on  the  trial  docket,  affirming 
in  part  and  reversing  and  remanding  in 
part  this  cause  should  be  set  aside,  and  It 
Is  hCTe  now  set  aside  of  the  court's  own  mo- 
tion, and  Instead  the  Judgment  will  be  af- 
firmed In  Ita  entirety,  and  U  wUl  be  so  or- 
dered. 
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for  materialman,  waa  estopped,  br  snbeostrac- 

tor's  tesdmonr  deiiTiiis  BatA  coHubIod  or  re- 
lationship of  undkcloBed  ptlncipi^,  from  com- 
plaining of  the  exclnBiOD  of  evidence  thereof; 
tbe  record  containing  aacb  testimonj  by  aab- 
eontractor  being  equally  binding  on  tiie  aarety. 


1.  Mechanics'  liens  «=>3I7— Materialman's  pe- 
tition aoalnst  subcontractor's  surety  htU  suf- 
ficient. 

Materialman's  petition  against  subcontrac- 
tor's surety  alleging  subcontractor's  indebted- 
ness to  materialman  for  material  furnished,  and 
containing  subcontractor's  bond  making  all  per* 
sons  famishing  material  obligees  thereunder, 
hiM  sufficient  on  demurrer.  ^ 

2.  Mechanics'  liens  ^9317— Contractor's  peti- 
tion against  plasteriag  eoMraator'a  airadty 
held  sufflciaflt. 

Contractor's  petition  In  cross-action  against 
plastering  contractor  and  his  surety  alleging 
thst  plastering  contractor  in  riolation  of  his 
contract  abandoned  the  work  requiring  the  cod- 
tractfw  to  complete  tbe  work  at  an  expenditure 
of  more  than  the  contract  price,  and  setting  out 
the  bond,  held  sufficient  on  demurrer. 

3.  Appeal  and  errsr  «=96M(4)— AdnissloB  of 
evidence  not  eoasl4sr«i  y«|aos  ahowB  by 
stateaieat  of  faets. 

The  Court  of  Civil  Appeals  will  not  re- 
view admiasion  of  evidence  not  shown  by  state* 
ment  of  facts,  notwithstanding  reference  there- 
to in  bill  of  exceptions. 

4.  Evldenoa  «=33S5(3)— Deilvory  reoolpts  held 
oompetent  te  show  delivery  of  bslidlag  ma- 
terial. 

In  action  for  building  material  furnished, 
delivery  receipts  ahown  to  have  been  made  in 
the  regular  course  of  plaintiEf'a  bnsineBS  by 
dnly  authorized  employ^  at  time  of  order  and 
to  be  exact  copies  of  other  slips  stmoltaneously 
made  out.  naed  aa  invoicea  and  as  ioamid 
sheets  for  snbsequent  posting  In  ledger,  and 
signed  by  defendant  or  his  agent  on  delivery  of 
tbe  material,  held  admissible  to  show  delivery 
of  tbe  material, 

5.  Appeal  ud  error  «s»72l(l)— Reeerd  eqeal- 
ly  blidiBB  NpOB  both  dafeadmiito  where  as- 
ilgenenta  of  error  have  been  ]olRtly  briefed. 

On  Jc^nt  appeal  by  defendants,  who  have 
Jointly  briefed  the  assignments  of  error,  the 
appellate  court  will  not  trest  certain  of  the 
asBignmenta  "as  those  of  one  of  the  appellants 
and  others  as  assignments  msde  exclusively  of 
benefit  of  other  appellsnt,  but  will  consider  the 
record  equally  binding  upon  both  in  All  respects. 

S.  Appeal  and  error  <^882(I0)  —  Appellant 
held  estopped  from  eomplalnlnfl  of  exolusloa 
of  evidenoe  by  reason  of  testlmoay  of  other 
appellant  with  whom  It  had  Jointly  briefed 
assigementa  of  error. 
In  materialman'a  aetlMi  against  subcon- 
tractor and  hia  surety.  In  which  the  surety  al- 
leged that  It  bad  been  defrauded  by  collusion 
between  anbcontractor  and  miUeriabnan,  and 
that  the  materialman  was  the  subcontractor's 
nndisdoaed  principal,  the  aorety.  having  jointly 
appealed  with  the  subcontractw  from  Jadgmmt 


7.  Evldaoee  «=s>376(9)— TottlnoBy  aa  to  cor- 
reotness  of  pay  roll  bold  suffloleat  to  warrant 
admlssioB  of  pay  roll  la  evidenoe. 

Testimony  that  witness  signed  checks  for 
psy  rolls  and  ascertained  that  they  were  cor- 
rect ^Id  to  warrant  admiasion  of  pay  loH  in 
evidence  aa  againat  contention  that  there  was 
no  proof  of  its  correctness. 

8.  MeobBBlBB'  liens '^9>3I5  —  SabeoRtraoter'e 
sarety  beU  liable  to  eofltraetor  ander  sobooB- 
traotor's  bend  notwithstanding  prevlaleoa  of 
sabcoBtraets. 

Subcontractor's  surety  waa  liable  to  con- 
tractor to  the  extent  of  the  penalty  redted  in 
subcontractor's  bond  regardless  of  the  provi- 
sions of  the  subcontract 

9.  Appeal  and  error  4t3»733  —  Assignment  of 
error  that  Judgment  ta  contrary  to  law  and 
Is  not  supported  by  verdict  too  general. 

Assignment  of  error  that  "the  judgment  of 
the  court  is  contrary  to  the  law  and  ia  not 
supported  by  the  verdict  of  the  jury"  Md  too 
general  for  consideration, 

10.  Appeal  and  error  «=973l(()*-^Mlgnment 
of  error  that  verdlot  Is  contrary  to  ovideaee 
too  geaeral  for  ooBsldaratlonL 

Assignment  of  error  complaining  that  the 
verdict  of  the  jury  on  certain  special  issues 
designated  by  mere  number  is  omtrary  to  the 
preponderance  <rf  the  evidence,  and  not  sup- 
ported by  the  evidence,  without  stating  the  is- 
sues themselves  or  indicating  the  answer,  held 
too  general  for  consideration. 

11.  Appeal  and  error  «s9882(tl)— Appellanta 
estopped  from  deayleg  suffloloBoy  of  evi- 
denoe to  sapport  special  badlnga  reqeested  by 
thamsetvea. 

Appellants  are  estopped  from  attacking 
the  sufficiency  of  the  evidence  to  support  wipe* 
cial  findings  requested  by  themselves. 

12.  Meohaaies'  Hens  ^^317  — SpeoMo  finding 
aa  to  market  valae  ef  material  net  Indlspea- 
sable  to  Judgment  far  naterlabBBB  agalaat 
suboontraotor  aad  hIa  SBrety. 

In  materialman's  action  against  subcontrac- 
tor and  bis  surety  for  price  of  material,  spe- 
dfic  findings  as  to  the  reasonable  market  vslue 
of  the  material  was  not  indlBpensable  to  the 
judgment  for  materialman. 

13.  Trial  ^356(5)  —  ABawera  Jnry  to 
questions  calling  for  evidswtlal  faota  Bot  neo. 

essary. 

Jury's  faOnre  to  answer  spedal  interroga- 
toriea  calling  mer^  for  evidential  facts  held 
not  reveraible  error;  such  suswer  not  being 
necessaty  to  a  rendition  of  a  proper  jadgmmt 

Appeal  fK»n  District  Court,  Dallas  Coun- 
^;  £>.  B.  KmB,  Judge. 
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Snit  by  tbe  Jooes  Lumbo-  Company  against 
O,  E.  Lake,  tbe  American  Surety  Company 
of  New  Tork,  Ihe  Security  Mortgage  &  In- 
TQBtmait  Company^  and  tbe  Watson  Com- 
pany  In  which  the  two  last-named  defend- 
ants brought  a  cross-action  against  the  first 
two  named  defendants.  Judgment  for  plain- 
tiff and  for  last-named  defendant  against 
the  first  two  named  defendants,  and  the  first 
two  named  defendants  appeal.  Affirmed. 

Grover  O.  Adams  and  Adams  ft  Stennla, 
all  of  Dallas,  for  appellants. 

Spence,  Haven  ft  Smithdeal  and  Holloway 
4t  Holloway,  all  of  Dallas;  for  appellees. 

HA3IILax>N,  J.  This  snit  was  Instituted 
by  the  Jones  Lumber  GcHUpany  against  G.  XL 
Lake  and  fala  surety,  American  Surety  Com- 
pany of  New  York,  and  also  Security  iSort- 
gage  &  Investment  Company  and  the  Wat- 
son Company,  for  tbe  recovery  of  the  value 
of  certain  building  material  used  In  tlie 
construction  of  an  addltl«i  to  a  building  In 
Dallas  owned  by  Security  Mortgage  A  In- 
vestment Company.  Tbe  Security  Mortgage 
ft  Investment  Company  contracted  with  Wat- 
son Onnpany  for  the  ccmstmction  of  six 
additional  storlea  upon  the  bulling.  After 
the  contract  was  thns  made  Watson  Com- 
pany subcontracted  to  O.  EL  Lake  the  plas- 
tering work  on  the  building.  The  contracts 
were  both  in  writing.  Lake  executed  a  bond 
with  American  Surety  Company  of  New 
York  as  surety.  By  this  bond  Lake  and 
American  Surety  Company  contracted,  among 
other  stipulations,  as  follows : 

"Know  all  men  by  these  presents:  That  we, 
Q.  B.  Lake,  as  principal,  and  American  Bond- 
ing Company  of  New  York,  sureties,  are  held 
and  flndy  bound  unto  Watson  Company,  as 
well  as  all  persons,  firms,  and  corporations  who 
may  furnish  material  for  or  perform  labor  on 
the  work,  bnildiog,  or  ImproTement*  contem- 
plated in  the  contract  hereinafter  mentioned, 
their  heirs,  executors,  and  administrators. 
Jointly  and  severally,  in  the  sum  of  five  thou- 
sand dollars  ($6,000.00)  lawful  money  of  tbe 
United  States  of  America,  for  wtiich  payment 
we,  the  principal  and  sureties  herein,  do  here- 
by jointly  and  severally  bind  ourselves,  our 
beira,  ezeentorSi  and  administrators,  fimi^  by 
these  presents.  •  •  * 

"This  bond  is  made  for  the  use  and  benefit  of 
all  persona,  firms,  and  corporations  who  may 
furnish  any  material  or  perform  labor  for  or 
on  account  of  said  work,  building,  or  improve- 
ment, and  they  and  each  of  them  are  hereby 
made  obligees  hereunder  the  same  as  though 
their  proper  names  were  written  herein  as 
such,  and  they  and  each  of  them  may  sue  here- 
on." 

Tbe  work  of  the  plastering  was  t>egun  and 
carried  forward  for  some  time  by  Lake,  but 
he  did  not  complete  it,  and  it  was  finished 
by  Watson  Company. 

Pteintifl  alleged  that  It  bad  furnished  all 
material  used  by  Lakei  and  that  be  owed 


a  balance,  after  being  allowed  all  Just  and 
propa  credits,  amounting  to  $2,059-07,  for 
which  both  Lake  and  American  Sore^  Com- 
pany were  liable. 

Beoova7  against  Security  Hortgage  ft  In- 
vestment Company  tras  sought  upon  allega- 
tions that  the  material  supplied  Lake  was 
inwrought  into  Its  building,  and  that  notice 
had  been  given  It  and  verified  claim  of 
materialman's  Hen  had  been  filed  In  the 
mechanics'  and  materialmen's  records  of  Dal- 
las county,  all  in  the  mannw  authorized  by 
law;  that  concurrent  with  these  events  Se- 
curity Mortgage  ft  Investment  Cinnpany  was 
owing  VAtson  Company,  as  the  original  con- 
tractCB-,  tor  the  construction  of  the  addition 
to  the  building  a  sum  much  In  excess  of  the 
debt  due  plaintiff  for  materials,  and  fore- 
closure of  the  medianie's  and  materialman's 
li«i  so  alleged  to  exist  was  prayed  for. 

Plaintiff  alleged  as  against  Watstm  Com- 
pany that,  when  the  mechanic's  and  mate- 
rialman's lien  was  fixed  against  the  building, 
as  above  stated,  Security  Mortgage  So  In- 
vestment Company  was  indebted  to  Watson 
Company;  that  Watson  Company  bad  con> 
tiracted  with  Security  Mortage  &  Invest- 
ment Company  indemnifying  it  against  all 
materialmen's  Hens  and  claims.  It  was  also 
alleged  In  th'e  same  connection  that  Watson 
Company  was  indebted  to  Lake  for  material 
and  labor  used  in  constructing  the  building; 
and  it  was  further  alleged  that  Watson  Com- 
pany was  made  a  d^endant  for  the  purpose 
of  definitely  ascertaining  the  state  of  the 
accounts  between  Watson  Company  and 
Security  Mortgage  &  Investment  Company 
and  between  Watson  Company  and  Lake, 
and  also  because  Watson  Company  was  par- 
ticnlariy  named  as  obligee  in  the  bond  exe- 
cuted by  Lake  and  the  snre^  company. 

The  Security  Mortgage  ft  Inveetmeot  Oim- 
pany  and  Watstm  Cnupany  filed  croas-ae- 
tions  against  Lake  ft  American  Surety  Com- 
pany of  New  York,  which  were  pmctlcaUy 
Identical.  The  cro8s-actI<m  aUeged  that  Lake 
had  violated  his  contract  and  abandoned  tfte 
work,  which  resulted  In  Watoon  Company 
being  compelled  to  complete  it,  and  that  In 
order  to  ccnnplete  it  Watson  Ooimpany  bad 
expended  $2,^1.11  more  than  Qie  contract 
price  provided  fbr  iMtweeu  Watson  Company 
and  Lake. 

Lake  and  the  surety  ccunpany  answered, 
excepting  generally  to  the  petition  and  spe- 
cially excepting  to  certain  allegations,  and 
also  denying  all  the  material  allegathHoa  re- 
spectively made  against  them.  The  surety 
company  aUeged  that  it  was  dec^ved  and  de- 
frauded by  Lake,  Watson  Company,  and 
plaintiff  J<mes  Lmnber  C(«npany  at  the  time 
it  became  snre^,  that  Watson,  Jones  Lum- 
ber Company,  and  Lake,  knowing  that  Lake 
had  inaufflcient  assets  to  enable  him  to  in- 
duce it  to  make  the  bond,  conspired  that 
Jones  Lombee  OflP*fTiy  abonld  torn  ow 
• 
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to  Lake  $3,000  to  be  deposited  In  flie  bank 
by  him  and  to  be  included  in  a  flnanidal 
statement  to  American  Surety  Company's 
agent,  and  tliat  awik  acta  of  dec^t  were  per- 
petratad  and  <^rrled  out  and  resulted  In  the 
bond  btiinff  executed,  but  that  no  such  bond 
would  hare  been  made  except  for  tbe  fraud 
of  the  three  parties.  It  was  also  allied  that 
the  bond,  although  made  in  tbe  name  of  Lake 
as  principal,  was  the  Jones  Lumber  Com- 
pany's bond,  and  tbat  it  was  Qie  undisclosed 
principal  in  the  contract  with  Watsiw  Com- 
pany signed  by  Lake  and  also  In  the  bond. 
Lake  alleged  that  WatBcm  Company  and 
Jones  Lumber  Company  conspired  together 
to.  prevent  bim  from  completing  the  work, 
and  also  alleged  that,  if  the  cost  of  complet- 
ing it  was  more  than  the  contract  price,  it 
was  because  the  estimates  made  by  him  had 
not  been  followed,  but  had  been  disregarded. 
He  sought  f5G0  damages  against  Watson 
Company  and  Jones  Lumber  Company. 

Various  sui^emental  pleadings  were  filed 
Joining  issue  as  between  the  various  parties 
upon  tbelr  several  contentious,  but  we  do 
not  regard  a  detailed  statement  of  them  tis- 
sentlal  to  our  discussion  of  the  case. 

The  case  was  submitted  to  a  Jury  upon 
special  isBoes.  Upim  tiie  answws  retomsd 
by  tbe  Jury  Judgment  was  roidered  Qiat  tbe 
plaintiff  Jones  'Lumber  Company  recover 
nothing  against  Security  Mwtgage  &  In- 
TOBtment  Company  and  nothing  against  Wat- 
son Cwnpany.  Ttom  this  part  of  tlie  Judg- 
ment no  appeal  was  prosecuted.  But  upon 
the  Jury's  fl"'^*"8"  Judgment  was  rendered 
against  Q.  E.  Lake  and  Amwican  Surety 
Oompony  Jointly  and  severally  in  favor  4^ 
Jones  Lumber  Company  for  tbe  amount  sued 
fbr  and  also  a^Inst  than  Jtdntly  end  sever- 
ally  In  fiivor  Watson  Company  tar  the 
amount  alleged  in  its  croas^ctloo  to  be  due. 
From  this  Judgment  Lake  and  Hie  surety 
onapany  have  appealed. 

[1,2]  Those  assignmaits  of  error  which  In- 
sist tbat  the  general  d^nrrer  to  the  amend- 
ed petition  and  to  Watscm  Company's  cross* 
action  ought  to  have  been  sustained,  we 
tbinfc,  are  witboot  merit  These  and  all 
other  asslgnmoits  of  error  are  Jointly  made 
in  behalf  of  tbe  appellants.  The  petition 
and  Watson  Company's  cross-actloa  both  ful> 
ly  set  forth  facts  revealing  an  indebtedneas 
against  appelant  Lake.  The  bond  is  em> 
bodied  in  the  petition,  and  Its  provisl<«s  in 
connection  with  the  allegations  descriptive 
of  the  surety  company's  liability  etearly  show 
a  cause  of  action  existing  against  It  In  be- 
half ot  Jones  Lumber  Company  for  mate- 
rials furnished  and  used  on  the  building  in 
executing  Lake's  undertaking.  The  two 
clauses  of  the  b<md  above  quoted  In  stating 
the  case  are  a  basis  of  liability  against  the 
surety  company  - under  Jones  Lumber  Com- 
pany's ollegatlODS  and  also  under  those  of 
Watson  Company's  cross-acUim  against  ap- 


peUanta;  In  these  drcumstances  the  general 
demurrv  In  each  Instance  was  properly  over- 
ruled. 

[3]  Error  is  assigned  to  the  effect  that  tbe 
court  erroneously  admitted  as  evidence  over 
ai^ellants'  objection,  an  affidavit  and  an  item- 
ised account  attached  thereto  without  any 
proof  that  the  items  of  material  contained  in 
th»  account  were  used  in  the  building  upon 
which  work  was  done.  A  bill  of  exceptions 
duly  approved  and  embodying  the  proceed- 
ings complained  of  in  .this  asslgnmeoit  is 
found  in  the  transcript;  but  we  are  not  re- 
ferred to  any  portion  of  tbe  statemfflit  of 
facts  where  the  evidence  is  set  forth,  and 
so  far  as  we  are  able  to  determine  from  a 
search  of  the  statement  of  facts  it  seems  not 
to  contain  the  particular  evidence  about 
which  complaint  Is  made.  The  statement  of 
facts  controls,  rather  than  the  bill  of  excep- 
tions, in  such  situation.  Hence,  since  the 
evidence  is  not  In  tbe  statemoit  of  facts,  we 
think  tbe  assignment  precnnts  nothing  for 
our  consideration.  ' 

Various  assignments  of  error  complain  of 
the  admlssim  as  evidence  of  certain  records 
designated  as  "slips"  o^  "reodpta."  With- 
out attempting  to  set  forth  all  the  evidence 
we  thbik  pertioent  facts  are  dedudble  from 
It  irtilch  are  ounpetent  to  prove  the  delivery 
of  all  Oie  material,  which  Jmea  Lumber  Com- 
pany claimed  to  have  delivered  to  Lake,  and 
the  evidence  complained  of  rdated  to  Items 
of  material  constituting  tbe  account  upon 
wbldi  lOalntiffa'  suit  was  based. 

These  facts  we  find  were  estaUlshed :  That 
Jones  Lombo'  Company  made  the  deUverira 
of  all  the  items  in  reraise  to  toQuesta  for 
than  fnna  Late ;  tibat,  when  a  load  was  or- 
dered and  set  out,  at  that  time  a  fourfold 
record  was  made  Jones  lAunber  Company 
In  conformity  with  its  regular  and  usual 
system  of  bootdce^dng;,  that  each  of  these 
records  was  an  exact  copy  of  all  the  others ; 
tiiat  one  at  the  sbeets  containing  the  itenu 
and  other  data,  such  as  the  date  and  place 
of  d^very,  was  a  "Journal  sheet"  which  was 
carried  fbrward  and  posted  in  the  ledger; 
tbat  one  was  either  mailed  to  Lake  or  re- 
tained in  Jones  lamiber  Company's  office  for 
him  as  an  Invcdce;  that  two  ifere  put  into 
tbe  hands  of  the  driver  of  the  convcvauce 
used  for  delivBry,  and  that  before  tbe  ma- 
terial left  Jones  Lumber  Company's  prem- 
ises the  load  was  checked  with  reference  to 
tbe  sheets  to  see  that  it  corresponded  with 
the  list  coatained  in  the  sheet;  that  when 
tbe  driver  arrived  at  tbe  place  of  work  the 
items  were  checked  against  the  list  either  by 
Lake  or  some  of  his  onployte  on  the  ground ; 
and  that  one  of  the  slips  was  retained  by 
Lake  or  such  employ^,  while  the  other  was 
signed  as  a  receipt  for  tbe  itwu  delivered 
and  returned  to  the  office  <tf  J<»iea  Lumber 
Conqmny  by  tbe  driver  and  there  retained 
with 'Other  copies  of  tbe  record.  Some  of 
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tilfl  driven  of  deUwy  itmoiui  testUed 
In  detail  as  to  Oie  Acta  oonneoted  wltii  tbe 
actual  ddlTerles.  Others  could  not  be  pro- 
duced as  witnesses,  but  oBlcen  of  tbe  Jones 
Lumber  Company  testified  that  the  "sllpi^ 
or  "receipts"  which  were  ld«itlfled  as  those 
returned  by  tbe  drivers  who  did  not  testify 
and  which  appeared  to  be  edgned  either  by 
Lake  or  some  other  person  actbig  fOr  blm 
went  through  the  same  course  as  those  did 
concerning  which  drivers  did  testify^  and  It 
was  established  by  Uie  testimony  that  such 
signed  "slips"  or  "receipts"  could  get  back 
into  the  Jones  Lumber  Company's  pcrasesslon 
bearing  Lake's  signature  or  that  ot  some  one 
acting  tor  him,  only  by  following  the  course 
which  characterized  the  "slips"  identified  as 
those  delivered  by  the  drivers  who  did  give 
testimony.  Besides,  we  are  not  directed  to 
any  evidence  given  by  Lake  or  in  his  behalf 
directly  challenging  the  position  that  the 
deliveries  shown  by  these  records  were  In 
fact  made.  Summers,  an  officer  of  the 
Jones  Lumber  Company,  testified  positively 
that  the  materials  named  in  these  records 
were  delivered  at  the  building  for  Lake;  but 
it  does  not  appear  In  any  part  of  his  testi- 
mony to  which  our  attention  has  been  di- 
rected in  what  manner  his  knowledge  was 
acquired  nor  whether  or  not  the  reliability 
of  his  sources  or  means  of  Informatimi  w^ 
questionable. 

[4]  We  think  the  evidence  fairly  Justifies 
all  these  conclusions:  (1)  That  the  "slips" 
or  "receipts"  were  true  and  exact  copies  of 
the  other  three  "slips"  or  "receipts"  simul- 
taneously made,  and  were  tantamount  to 
original  entries;  (2)  that  tbey  were  entries 
made  in  tbe  r^lar  course  of  business  con- 
temporanesonsly  with  the  transactions  to 
which  they  related ;  (8)  that  they  show  the 
transaction  in  the  regular  and  usual  way 
employed  by  the  lumber  company;  (4)  that 
they  were  made  in  the  regular  course  of 
business  by  an  agent  or  employ^  duly  au- 
thorized; (5)  and  that  the  transactions  were 
all  regularly  and  correctly  entered  on  the 
records  of  the  company.  The  rules  of  pro- 
cedure governing  the  introduction  of  records  ' 
of-  accounts  followed  In  Randle  v.  Barden, 
164  S.  W.  lOee,  and  In  Stark  v.  Bnrkltt,  103 
Tex.  437,  129  S.  W.  343,  we  therefore  think, 
are  not  violated  in  the  procedure  of  whicii 
appellants  here  complain,  and  all  assign- 
ments of  error  raising  or  rdatlng  to  such 
contention  are  overruled. 

All  assignments  of  error  complaining  of 
the  exclnaion  and  admission  of  evidence  with 
reference  to  tbe  alleged  fraud,  collusion,  etc., 
between  Lake  and  the  lumber  company  have 
been  considered  in  the  light  of  the  record  on 
this  feature  of  the  case,  and  we  are  of  the 
opinion  that  they  reveal  no  error  requiring 
OB  to  disturb  the  Judgment.  We  do  not  be- 
lieve the  evidence  excluded  tended  to  show 
any  fraud  or  collusion  between  Lake  and  any 


other  party  to  dacelTe  and  mislead  tbe  auie- 
tj  company,  nor  did  It  tend  to  raflect  Qm 
edstenee  of  any  relation  between  Lake  and 
the  Jones  Lumber  Company  which  would 
support  the  cflauOualon  that  Jones  E<umber 
Cinnpany  was  the  ondisdoaed  iwlncipal  or 
partner  for  whom  Lake  acted  in  negotiatli^ 
toe  the  boniL  ^nia  wfluded  evidence  per- 
tained to  mattera  vnrelated  to  and  whoUy 
roDOte  from  the  conttantlon  tbe  testimony 
was  intended  to  establish. 

The  evtdmce  which  the  court  admitted, 
over  appellanur  objections,  to  ccnnbat  the 
charge  of  ftaud,  collaslcm,  undisclosed  prin- 
cipal, etc.,  did  not  nwrely  express  oplnlms 
and  conclusions  of  (be  witnesses  as  asserted 
by  aiqpellants,  but  stated  knowledge  of  ma- 
fiicts.  a%e  questitms  and  their  re- 
spective answers  constituting  the  testimony 
objected  to  were  as  ftHlows : 

"Q.  They  aUege  you  colluded  with  the  Wat- 
son Company  to  keep  him  [Lake]  from  finiehing 
the  j»b  and  keeping  him  from  making  a  profit. 
What  did  yon  do  with  the  Watson  Company 
to  keep  him  from  making  a  profit?  A.  Abao- 
iutely  nothing.  Q.  Now,  when  the  contract  was 
made,  did  yon  aathorlse  I«ke  to  sign  the  con- 
tract for  the  Jones  Lnmber  Company  ?  A.  No, 
ondsed.  Q.  When  yon  were  reimboned  for 
that  (meaning  material  bills  and  manay  fur- 
nished for  labor),  where  was  the  balance  of  the 
$3,000  to  go?  A.  To  Guy  Lake.  Q.  Now,  did 
yon  tarn  over  at  any  time  any  check  to  Lake 
to  make  a  showing  to  the  surety  company  in 
May  when  he  was  having  his  bond  executed  in 
Mardi?  A,  No.  Q.  At  whose  instance  and 
request,  H  any  one.  did  Jones  Lumber  Com- 
pany deliver  this  plaster  that  you  have  de- 
scribed In  ^e  Itemised  aoconnt  to  this  Haey  & 
T?Ulp  Job  at  HUm  and  Griflla  streets?  (The  an- 
swer was  that  it  was  delivered  at  the  instance 
reqaeat  of  appellant  Lake.)  Q.  Supporias 
there  was  $1,500  due  the  plaster  company  for 
piaster,  and  the  Watson  Company  had  paid 
Lake  In  full,  and  there  was  no  surety  bond, 
where  was  the  piaster  company  to  get  the  mon- 
ey—who waa  responalble  to  the  plastering  com- 
pany for  Uie  plaster?  A.  Jones  Lumber  Com- 
pany." 

[I,  6]  This  being  a  Joint  appeal  prosecuted 
by  appellants  Lake  and  American  Surety 
Company,  and  the  assignments  of  error  being 
Jointly  briefed,  we  do  not  feel  called  upon 
to  treat  certain  of  the  assignments  as  those 
of  one  of  the  appellants  and  others  of  them 
as  assignments  exclusively  made  for  the  oth- 
er's benefit.  On  the  contrary,  in  conformity 
with  the  position  of  aiq>ellents  themselves, 
we  have  considered  every  complaint  in  the 
brief  as  one  urged  with  equal  Interest  by 
both  appellants.  We  also  consider  the  rec- 
ord equally  binding  upon  them  in  all  re- 
spects, since  they  have  Jointly  assailed  the 
Judgment  under  every  assignment.  Taking 
this  view,  it  clearly  follows  that  appellants 
are  estopped  from  complaining,  in  any  event, 
because  proof  of  drcumstancea  tending  ta 
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5tiow  coUusloD  between  Lake  and  any  otber  i  impoisfble  for  me  to  TeoMMber  tbe  exact  men 
par^  or  proof  ot  the  relation  of  undisclosed  i  that  worked  a  certain  nifht,  I  do  know  that 
principal  was  excluded,  since  Lake  himself  .  th«         *ime  allowed  these  men  was  for  night 


testified  with  particularity  and  clearness 
that  no  such  relations  between  him  and  any 
other  party  ever  existed  In  connection  with 
the  transactions  in  suit,  and  that  he  never 
heard  of  any  claim  to  that  effect  until  the 
pleading  alleging  such  relations  was  read  to 
him  at  tbe  trlaL  His  testimony  waa  cor- 
rohoratiTe  of  strong  and  uneQulvocai  evi- 
dence In  appellees'  behaU  upon  this  Issue. 

We  do  not  think  the  twenty-seventh,  twen- 
ty-eighth, and  twenty-ninth  assignments  of 
error  are  well  founded.  They  complain  that 
Watson  Company's  pay  roll  was  admitted  In 
evidrace  without  proof  of  its  correctness; 
that  proof  of  claims  in  excess  of  the  amount 
due  Lake  on  bis  contract  provided  that,  in 
case  Lake  failed  to  complete  tbe  work,  Wat- 
son Company  should  be  authorized  to  use 
the  balance  of  the  contract  price  to  complete 
It;  and  that  proof  of  "extras'*  was  admitted 
in  behalf  of  Watson  Company.  All  this  was 
over  appellants'  objectlcms. 

[7, 1]  TbB  aarectness  of  Watson  Com- 
pany's pay  roll  was  sufficiently  shown  by 
Oeorga  Watson's  testimony.  He  testified 
that .  he  signed  tbe  checks  for  the  pay  n^ls 
and  Qiat  he  ascertained  that  they  were  cor* 
rect  Ttat  the  provisltHui  of  tbe  plastering 
contract  between  Watson  Company  and 
Lake,  looked  to  adnsive  of  the  bond,  might 
preclude  Watson  Ctnnpany  from  recovering 
beyond  any  amount  due  or  to  become  duo 
Lake,  to  say  the  least,  is  doahted.  But,  even 
if  it  bad  that  effect,  when  looked  to  exclusive- 
ly, yet  the  bond  Jointly  executed  by  the  ap- 
pellants fixed  the  liability  of  both  appellants 
to  Hie  extent  of  the  penalty  therdn  recited 
for  ''all  Buma  of  money  whi<^  it  (Watson 
Company)  may  pay  to  other  persona  on  ac- 
count of  work  and  labor  done  or  material 
fomtBhed  which  said  Q.  B.  Lake  may  fall 
to  do  or  furnish  In  accordance  vrlth  said  con- 
tract," etc. 

We  do  not  think  the  evidence  of  cost  of 
extra  material  and  labor  was  improperly  ad- 
mitted. George  Watson's  testimony  seems 
to  fiiirly  explain  and  show  that  these  Items 
were  all  necessary,  and  that  Lake  cmtem- 
plated  them  when  he  made  the  contract. 
Watson  testified  that  he  was  familiar  with 
the  pay  rcdls  and  knew  about  the  items  for 
overtime.   He  testified  In  part  as  follows: 

"In  order  to  explain  the  overtime,  as  shown 
in  these  pay  rolis,  when  the  contract  was  taken 
it  included  tbe  plastering  of  columns  and  otiier 


work  done  on  that  portion  of  tbe  building. 
Tbesa  items  in  tbe  pay  roils  are  correct  and 
were  actually  paid  by  me." 

There  were  records  admitted  which  set 
ont  all  extra  items,  and  they  seem  to  have 
been  proper.  Besides,  whUe  we  probably  do 
not  clearly  understand  and  fully  appreciate 
the  effect  of  certain  statements  In  the  record, 
apparently  taken  from  Watson  Company's 
books,  they  apparently  show  that  extras 
were  credited  to  Lake,  as  contended  by  ap- 
pellees. And  Watson  testified  that  Lake  was 
given  credit  tor  extra,  labor  and  material 
used. 

[t,  If]  The  assignments  of  error  from  the 
thirtieth  to  the  fifty-second,  tndnsive.  are 
submitted  in  group.  They  relate  to  alleged 
errors  of  procedure  comprehended  in  tbe 
verdict  and  Judgment  Practically  all  ot 
them  are  manifestly  too  g«uiral  to  impose 
upon  this  ooort  the  requirement  of  any  con- 
sideration.  Number  30  is  as  follows: 

"The  judgment  of  tbe  court  is  contrary  to  the 
law  and  is  not  supported  by  the  verdict  of  the 
jury." 

Numenma  otfaera  are  to  tbe  effect  that  the 
Twdlct  of  tbe  Jury  cm  certain  spedal  Issoes 
designated  by  mere  number  Is  c<ntrary  to 
the  iweponderance  of  tbe  evidence  and  not 
supported  by  the  evidence^  The  Issnes 
themselves  are  not  stated  nor  are  the  an- 
BW»8  indicated.  Sections  24,  25,  26.  Bnles 
Texas  Courts  of  Civil  Ai^>eals  (142  8.  W. 
xiO;  Bynnm  t.  Hobbs,  56  Tex.  Civ.  App. 
557,  121  8.  W.  900;  First  State  Bank  r. 
Jones,  129  &  W.  146. 

[11]  Besides,  some  14  nt  tbe  issues,  tbe 
findings  upon  whteb  are  complained  about 
in  as  many  assignments,  were  specially  re- 
quested by  tbe  ai^llants  themsdvea.  This 
drcumstanoe  estops  anMUants  to  deiy  that- 
a  Bubsl^ntial  confiict  of  evidence  existed 
from  which  such  answers  and  findings  should 
be  determined.  Having  by  requesting  the 
submission  of  such  Issues  recognized  the  ex-, 
isting  of  evidence  to  support  a  finding 
against  them,  ai^llants  are  left  by  the  an- 
swers of  the  jury  in  a  position  where,  they 
may  not  complain.  Polndexter  v.  Receivers 
of  Kirby  Lumber  Co.,  101  Tex.  322,  107  S. 
W.  42;  Sanford  r.  Railway  Co.,  143  S.  W. 
329. 

However,  in  any  event,  from  the  examina- 
tion we  liave  made  of  each  and  all  of  tbe  as- 


portions  of  the  building  then  standing,  four  I  signments  contained  in  this  group  and  from 
floors.  We  had  to  reinforce  the  columns  and .  what  we  have  ascertained  from  our  exam- 
plaster  the  columns  and  also  other  plasterhig  i^g^j^j,  consideration  of  the  record  and 
connected  with  the  elector  diaft,  eto.,  ]  proceedings  below  in  connection  with 
came  down  through  parts  of  the  building  that    ~r  & 

were  occupied,  and  U  was  necessary,  and  Mr.  |  other  assignments  of  error  we  are  not  pre- 
Lake  was  familiar  with  it  at  the  time  the  con-  -  Pared  to  hold  tlfat  any  of  these  assignments, 
tract  waa  uken,  that  it  would  be  necesBary '  however  Considered,  Indicate  reversible  er- 
to  do  that  at  night,  and,  although  it  is  almost  [  ror. 
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Numerous  asslABMots  of  enot  cbaUengs 
tbe  judgment  upon  the  views,  variousl;  stat- 
ed, that  the  answers  of  tbe  Jury  to  different 
special  Issues  submitted  were  contradictory 
of  each  other  and  confusing,  and  that  tbe 
Jury  did  not  make  any  answers  at  all  to  cer- 
tain material  Issues  submitted. 

We  beUere  tbe  answers  of  tbe  jury,  as 
made,  were  sufficient  to  determine  the  con- 
trolling issues  in  tbe  case,  and  that  tbey  sup- 
port the  judgment  rendered.  Tbe  proof 
seems  fully  adequate  to  establish  the  amount 
of  Indebtedness  claimed  against  appellants 
boUi  by  Jones  Lumber  Company  and  Watson 
Company  in  conformity  with  their  allega- 
tions. 

[12]  We  do  not  think  that  such  spedfic 
findings  as  the  reasonable  market  value  of 
material  supplied  to  complete  lake's  con- 
tract and  the  amount  at  material  supplied  by 
Jfflies  Lumber  Company  were  Indl^iensabie 
to  a  Judgmoit.  And  such  is  the  nature  of 
tbe  findings  sought  by  the  unanswered  ques- 
tions submitted  to  tbe  jury. 

[1 S]  We  are  inclined  to  agree  witb  counsel 
for  anwUees  In  tb^  contention  that  tbe 
questions  wtaldi  were  unanswered  called  for 
evidential  facts.  TbB  answers  would  not 
have  evinced  an  exinessiiHi  of  a  conclusion 
as  to  what  tbe  evidence  established  witb  ref- 
erence to  the  ultimate  facts  determining  tbe 
issues.  Accordln^y  we  bold  that  such  an- 
swers were  not  necessary  to  the  rmdltiou 
of  a  proper  judgment  Insurance  Co-  v. 
Beaton,  187  S.  W.  743. 

The  foregtdng  disposes  of  all  assignments 
of  error*  and  tliose  not  spedfleally  conedder* 
ed  nevertheless  have  been  examined  and  are 
expressly  ovnmled. 

The  judgment  Is  affirmed. 


O'BRIEN  et  al.  v.  AMMERMAN  St  al. 
(Ne.  8095.) 

(Court  of  Civil  Appeals  of  Texas.  Oalvesttm. 
June  0,  1921.  Bebearing  Denied 
Oct  6,  1921.) 

1.  Cvnstrtatlonal  law  «b»46(2)  —  Plalntlim 
■seklag  Isjeaeliofl  against  statute  nasi 
show  BrMsd  for  eqaltakle  rslial  to  Jiave 
oosstltsttosaJlty  dsternilsed. 

Mere  allegation  in  tiie  petition  of  tbe  un- 
constitutionality of  a  Btatate,  enforcement  of 
which  Is  sought  to  be  enjoined,  does  not  en- 
title plaintiffs  to  have  the  qaestjon  adjudicat- 
ed; bat  they  must  show  some  recognized 
ground  for  eguitaUe  rdief. 

2.  Pilots  Reflulatlos  left  by  Congress 
with  states. 

Acts  4th  Called  Sess,  1920,  e.  3,  as  to  pi- 
lot!*, is  not  Invalid  as  in  conflict  with  federal 

powrr!" ;  ConRTess,  while  havluf?  power  to 
rpRitlntp  pilotage  when  it  sees  fit  to  exercise 


it,  not  having  used  It,  bat  by  act  of  17S9  (U. 
S.  Comp.  St.  {  7081)  having  left  it  where  it 
found  it,  and  confirmed  it  In  tbe  states. 

3.  Statstss  «S393(2)— Aot  as  te  pilou  not 
special,  thouBh  there  is  bat  oae  olty  of  the 
dass  to  wbich  It  applies. 

Acts  4th  Called  Sess.  1920,  c.  3,  as  to  pi- 
lots, is  not  special,  though  there  is  bat  oce  city 
of  the  class  as  to  which  it  is  made  applicable 
— dtles  having  100,000  or  more  popalatlon, 
situated  aloiv  or  on  navigable  streams,  and 
owning  or  operating  mnnSelpat  dodta,  i^arvea 
or  warehouses— tUere  being  notiiing  nnreaaon- 
able  or  arbitrary  in  the  dassification. 

4.  Constitutional  law  «=363(2)— Legislative 
powers  not  delegated  by  pilotage  aot. 

Acts  4th  Called  Sess.  1920,  c.  8,  aotborlx- 
ing  cities  of  a  certain  population  and  ritoation 
to  appoint  pilot  boards  and  define  tiielr  powers 
and  duties,  and  giving  tiie  dtles  jurisdiction 
OV9T  pilotage  between  tbe  Golf  and  their  re- 
spective ports,  and  power  to  appoint,  suspend, 
or  dismiss  branch  pilots  or  deputy  pilots,  does 
not  delegate  legislative  power,  bat,  aa  is  per- 
missible makes  tbe  cities  state  agencies  for 
accomplishing  tbe  parpoaes  of  tbe  law. 

Appeal  from  District  Court,  Harris  Cmm- 
ty;  Ewlng  Boyd,  Judge. 

Suit  by  Charles  O'Brien  and  others  against 
A.  E.  Anmtennan  and  others.  From  an  ad- 
vise judgnient,  plaintif&s  appeaL  Affirmed. 

Gibson  &  Rogers.  T.  J.  Harris  and  Sewall 
Myer,  all  of  Houston,  for  appellants. 
Geo.  D.  Seara,  of  Houston,  for  appellees. 

PLEASANTS,  C.  J.  This  Is  an  appeal 
from  a  judgment  of  tbe  court  below  refusing 
a  temporary  injunction  In  a  suit  for  Injuuc- 
thm  brought  1^  appellants  against  appellees. 

■  ialntllfs  are  residents  or  the  city  of 
Houston,  and  eadi  of  ttiem  Is  a  duly  quali- 
fled  and  Uoenaed  pilot  under  the  laws  of  die 
state  of  Texas  and  of  tbe  United  States,  hav- 
ing been  am»lnted  to  tbe  office  of  pilot  by 
the  Board  of  Pilot  Commissioners  for  the 
Inland  waterway  extmdlng  from  the  dty  of 
Houston  to  Bolivar  Beads  and  the  Gulf  ol 
Mexico',  a{>p(dnted  by  the  Governor  of  Tex- 
as in  1919,  under  tbe  provisions  of  diapter 
1,  tit  107,  art  6299^  of  tbe  Bevlsed  Stat- 
utes. Tbe  defoidants  are  the  mayor  and 
city  oommisstoners  of  the  dty  of  Houston 
and  the  membws  of  the  harbor  board  of  the 
city  of  Houston,  and  the  secretary  of  said 
board. 

The  petition  alleges: 

"Complainants  would  further  show  that  by 
virtue  of  their  appointments  and  qualifications 
and  ever  since  said  appointments  were  made 
and  since  they  hsd  qusUfied,  complainants  and 
their  said  deputy  have  been  holding  and  exer- 
ciring  the  functions  and  office  of  pilots  in  car- 
rying out  the  duties  of  tbeir  offices  in  piloting 
vessels  navigating  upon  tbe  ship  cbannet  and 
San  Jadnto  and  Galveston  Bays  to  the  Gulf  of 
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Mexico,  to  the  port  of  GalTettoD,  Texas  Ctty, 
and  the  dt7  of  Hoaflton,  as  the  law  reqiiired 
them  10  to  do.  That  they  have  ocTep  been  re- 
-  moved  from  office  hy  the  Goremor  of  this 
state  nor  by  the  pilot  commisBioners  appoint- 
ed by  the  Governor  of  thfs  state;  that  they 
have  not  redgned,  and  that  they  are  prepared, 
ready,  and  willing,  each  ot  them,  to  still  per- 
form the  datlea  of  thetr  offices  and  carry  out 
the  rules  and  resnlations  of  the  federal  gov- 
ernment and  the  state  authorities  In  connec- 
tioD  Kith  the  naTiffatiim  of  all  Teasel*  plylnE 
said  waters." 

It  Is  then  alleged  In  substance  that  the 
nfayor  and  dty  commissioners  of  the  city  of 
Houston  and  the  harbor  board  of  said  city, 
under  the  authority  of  an  act  of  the  Legisla- 
ture passed  at  the  Fourth  Special  Called 
Session  in  September,  1920  (Acts  4th  Called 
Sess.  1^0,  c.  3),  were  claiming  the  right  to 
appoint  all  pilots  for  the  port  of  Houston 
and  the  inland  waterway  bef<ve  described, 
and — 

"to  Boapend  or  dismiss  trom.  office  pilots, 
branch  pilots,  or  deputy  pilots  and  to  provide 
qoalifications  for  and  examine  and  determine 
the  qaalificatJons  for  office  of  any  and  all  pi- 
lots, branch  or  deputy  pilots  in  office  at  the 
time  of  the  taking  effect  of  the  act.  and  retain 
in  Bervice  or  suspend  or  dismiss  from  service 
any  and  all  pilots  as  they  deem  advisable,  to 
£z  rates  and  pilotage  and  to  establish  and  en- 
force crlmlDal  ordinance  or  otherwise  any  and 
all  regulations'  compatible  with  federal  rego- 
latiooB  for  the  government  of  pilots,  tbis  act 
providing  that  the  constitutional  rule  be  sus- 
pended and  this  act  take  effect  and  be  in  force 
from  and  after  its  passage.** 

TbB  other  material  all^tiona  (tf  the  pe- 
tition are  as  follows: 

"VIT.  1%e  complainants  would  further  show 
that  at  the  time  said  bill  was  introdaced  in  the 
Legislature  at  said  Fourth  Special  Called  Ses- 
sion on  September  21,  1920,  there  also  existed, 
as  was  well  known  to  the  Legislature  and  to 
the  Governor  of  this  state,  no  other  dty  con- 
taining 100.000  or  more  inhabitants  upon  a 
navigaUe  stream  in  the  etate  of  Texas,  own- 
ing and  operating  i^VQicIpal  wharves,  docks, 
or  warehouses,  and  that  the  said  bill  was 
House  Bill  No.  4,  which  was  passed  and  op* 
proved  and  appears  in  the  authorised  Pamph- 
let Acts  of  the  state  of  Texas,  as  chapter  8 
tiiereof.  that  said  bill,  which  was  drawn  in 
terms  as  a  general  bill  or  general  law,  it  was 
well  known  that  in  its  application  and  effect 
and  force  it  could  only  apply  to  pilots  or 
brauch  pilots  or  pilot  commissioDers  for  the 
Houston  ship  channel,  a  special  waterway  lead- 
ing from  the  city  of  Houston  to  the  Gulf  of 
Mexico,  as  aforesaid,  down  the  Buftelo  bayou 
to  the  Gulf  of  Mexico,  It  behig  commonly  and 
judicially  known  throughout  the  state  by  the 
Governor  and  the  Legislature  that  at  said 
time  and  now  no  other  city  of  Texas,  with 
100,000  inhabitants,  owning  munidpal  wharves 
and  docks,  existed  in  Texas,  and  that  no  other 
dty  with  100,000  inliabitaats  would  for  many 
years  be  situated  in  Texas  on  a  navigable 
stream  or  exist  in  this  state  except  the  dtr  of 
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Houston,  and  that  notwithstanding  this  was 

a  common  knowledge  judidldly  known  to  said 
Legislature  and  to  the  Governor  and  to  the 
parties  proposing  said  bill,  no  publication  had 
theretofore  been  made  in  the  locality  where 
the  matter  or  thing  to  be  affected  by  the  bill 
was  situated,  stating  the  substance  of  the  con- 
templated law,  and  duly  published  for  80  days 
prior  to  the  introduction  In  the  Legislature  of 
such  bill,  and  no  evidence  of  such  notice  was 
exhibited  in  the  Leglslsture  before  saeh  act 
was  introduced  and  passed. 

"VIII.  The  complainants  would  further  show 
that,  acting  under  the  alleged  authority  sup- 
posed to  have  been  conferred  by  said  enact- 
ment (chapter  3  of  the  Pamphlet  Act  of  the 
state  of  Texas  at  the  Fourth  Spedal  Called 
Session  September  24,  1920),  the  said  mayor 
and  aldermen  of  the  dty  of  Houston,  the  said 
A.  E.  Ammerman,  Pave  FlbEitcrald.  Mat  Dren- 
nan,  H.  A.  Halverton,  and  Allie  Anderson,  act- 
ing as  city  council  and  commissioners  of,  the 
dty  of  Houston,  duly  qualified  as  such,  by  cer- 
tain ordinances,  copies  of  which  wOl  he  here- 
with filed,  undertook  to  take  over  and  assume 
the  authority  to  appoint,  remove,  and  regulate 
the  pilots  and  brandi  ftOota  serving  upon  said 
inland  waterway,  and  amount  other  things  have 
illegally  created  and  undertaken  to  create  the 
office  of  pilot  commissioners  for  the  port  of 
HouRton,  and  have  appointed  the  memI)(>rB  of 
the  Houston  harbor  board  of  the  city  of  Hous- 
ton, to  wit,  the  said  D,  S.  Cage,  .1.  S.  Kice,  R. 
M.  Farrar,  R.  S.  Sterlinft,  and  W.  D.  Cleve- 
land, 3t.  to  said  office  and  undertook  to  con- 
fer on  them  the  authority  of  pilot  commission- 
ers for  said  port  and  waterway,  and  conferred 
upon  said  B.  G.  Allen  certain  power  and  au- 
thority as  secretary  thereof;  that  said  defend- 
ants, as  commissioners  of  the  city  of  Houston, 
by  ordinance,  as  will  be  shown  by  Exhibit  A  to 
this  petition,  required  all  these  complainants 
and  their  deputy  T.  Y.  Jenkins  should  make 
and  execute  each  a  bond  in  the  sum  of  $5,000, 
to  be  approved  by  the  said  mayor  and  payable 
to  the  said  dty  of  Houston,  conditioned  upon 
their  faithful  discharge  of  their  duties,  etc,  as 
pilots  upon  said  ship  channel  leading  to  the 
Gulf  of  Mexico,  and  that  said  Mayor  Ammer- 
man,  acting  for  the  city  and  council  and  for 
the  commissioners  of  the  city  of  Houston,  and 
under  and  by  virtue  of  the  alleged  authority 
conferred  by  the  said  special  act  of  the  Special 
Fourth  Called  Session  of  the  Legislature,  has 
notified  your  complainants  that  they  will  not 
be  permitted  to  act  as  pilots  or  branch  pilots 
of  that  waterway,  extending,  as  aforesaid, 
from  the  cit?  of  Houston  to  the  Gulf  of  Mex- 
ico, without  they  shall  recognize  the  authority' 
of  the  ci^  of  Houston  and  of  the  pilot  com- 
missioners so  appointed  by  the  city  or  harbor 
board  and  its  officials  appointed  by  the  city  of 
Houston,  and  shall  make  and  enter  into  the 
bonds  as  required  by  the  ordinance  of  the  dty 
of  Houston,  payable  to  said  city  of  Houston 
as  officers  and  servants  of  the  dty. 

"IX.  The  complainants  would  further  show 
that  they  are  advised  and  S<>h<ve  that  the  ape- 
rial  act  passed  by  the  Legislature  at  the 
Fourth  Spedal  Sesaio:  September  21,  1920, 
and  approved  October  2,  1920,  same  being 
chapter  H  of  the  Pamphlet  Acts  of  said  Btate, 
and  which  was  introduced  as  House  Bill  No.  4 
and  enrolled,  approved,  and  filed  with  the  Sec- 
retary of  State  at  Austin,  Tex.,  is  void  and  un- 
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ooDstltiitlooal,  and  that  it  la  wlthont  legal 
force  and  effect." 

"XI.  The  complainaQts  would  further  ahow 
that  they  are  adviaed  and  believe  that  the 
aamft  ia  void  and  of  no  effect  becaaae  the  aame 
vas  a  local  bill  or  special  law  whose  provi- 
aions  were  to  take  effect  and  be  In  force  only 
ID  a  prescribed  locality,  and  that  the  same 
was  not  passed  as  required  by  section  57,  art 
3,  of  the  Constitution  of  the  state  of  Texas, 
DO  notice  stating  the  substance  of  the  contem- 
plated law  hariog  been  published  30  days  prior 
to  the  Introduction  of  such  bill,  and  such  no- 
tice not  having  been  exhibited  in  the  Legia- 
lature  before  such  act  waa  introduced  and 
passed. 

"Xir.  The  complainants  would  further  show 
that  they  are  adviaed  and  believe  that  wid 
House  Bill  No.  4  of  the  Special  Act  contained 
in  chapter  3  of  said  publication  of  the  laws 
of  Texas,  ia  invalid  and  without  force  or  effect 
in  law  because  the  same  ia  in  conflict  with  ar- 
ticle 3,  aection  06.  of  the  Gonatitution  of  the 
state  of  Texas,  which  prohibited  the  Legisla- 
ture from  passing  any  local  or  special  law 
where  the  general  law  could  be  made  applica- 
ble; that  a  general  law  waa  in  force  at  the 
tfme,  and  such  special  act  undertook  to  exempt 
this  special  territory  from  the  Geoeral  Law. 

"XIII.  The  complainants  would  further 
ahow  that  because  under  article  3,  c.  56,  the 
Le^alature  waa  prohibited  from  delegating  to 
the  dt;  of  Houaton  or  any  municipality  of  the 
dty  the  power  of  creating  offices  or  fixing  the 
dutiea  of  or  quallficationa  of  officers  of  the  state 
of  Texaa  and  the  federal  government,  and  be- 
cause the  Legislature  was  prohibited  from  pro- 
viding by  special  law  (said  House  Bill  No.  4, 
chapter  3,  being  shown  to  be  a  special  law) 
from  creating  offices  and  prescribing  their  du- 
ties when  a  general  law  of  the  state  could  be 
made  applicable. 

"XIY.  The  complainan.ta  would  further  show 
that  they  are  adviaed  and  believe  that  said  law 
is  unconstitutional  and  void,  and  that  It  li  in 
conflict  with  article  16,  {  69a,  of  the  state  Con- 
stitution, which  requires  the  Legislature  to 
pass  all  laws  as  may  be  appropriate  to  the  navi- 
gation of  inland  and  coastal  waters;  that  aaid 
power  BO  delegated  to  the  Legislature  of  the 
Btate  of  Texas  could  not  have  been  redelegated 
to  the  mayor  and  aldermen  and  commissioners 
of  council  or  any  municipal  board  hy  the  Leg- 
islature of  the  state  of  Texas;  that  said  act 
undertakes  to  redelegate  and  does  tedelegate 
to  the  mayor  and  aldermen  and  commiasionera 
of  the  city  of  Houston  exclusive  jurisdiction 
over  the  piloting  of  boats  between  the  Gulf  of 
Mexico  and  the  city  of  Houston,  a  territory 
the  greater  portion  of  which  is  outside  and  be- 
yond the  territorial  limita  of  the  city  of  Houa- 
ton; that  said  enactment  undertakes  to  dele- 
gate to  the  ci^  of  Houston  the  power  to  ap- 
point and  create  state  offices,  and  that  of  pi- 
tot  eommlBsioners  be  made  by  the  Governor; 
that  aaid  enactment  undertakes  to  confer  up- 
on said  dty  of  Houston  authori^  to  pass  spe- 
cial laws  fixing  qualificationa  of  pilots  and 
branch  pilots  and  laws  governing  such  appoint- 
ment, suspension,  or  removal;  that  said  enact- 
ment undertakes  to  confer  upon  the  said  dty 
of  Houston  power  to  pass  laws  fixing  qnaliiica- 
tions  for  office  of  any  and  all  pilots,  branch  or 
deputy  pilots  to  serve  as  said  officers  on  this 
watonray  and  nav^ble  strcan  between  Hous- 


ton and  ^e  Gulf  of  Mexico,  beyond  its  limits 
in  the  county  of  Harris,  in  the  county  of  Cham- 
bers, and  in  the  county  of  Galveston;  that  the 
same  undertakea  to  confer  upon  the  dty  of 
Houaton  the  right  to  paaa  ordinancea  estabUah- 
inff  criminal  offenses  and  enforcing  the  same 
regulating  the  acts  of  the  pilots  whQe  engsged 
in  the  interstate  and  iotemational  commerce 
and  to  punish  for  acts  committed  outside  the 
limits  of  the  dty  of  Houston. 

"XT.  The  compIainaDts  would  further  ahow 
that  said  special  act  contravenes  the  lawa  of 
the  ifnited  States  of  America,  and  in  con- 
flict therewith;  that  said  laws  and  Constitu- 
tion of  the  United  Statea  permits  only  the 
Legialature  of  the  state  to  paaa  laws,  rules,  and 
regnlatioDs  goreming  the  navigation  of  inland 
wilters,  wbidi  are  declared  navigable  atreams 
open  to  navigation  of  interstate  and  interna- 
tional commerce  not  contrary  to  federal  law; 
that  said  act  is  in  conflict  with  artides  7402 
to  7410,  Inclosive.  of  United  States  Revised 
Statutes,  and  in  conflict  with  artide  9983, 
United  States  Revised  Statutea. 

"XVI.  The  complainants  would  further  ahow 
that  they  are  officers  of  the  state  of  Texas, 
and  the  offices  that  they  hold  under  the  state 
and  federal  authorities  are  valuable  offices,  and 
that  they  derive  thtAr  maintenance  and  support 
from  the  fees  derived  from  the  services  as 
such  pilots  and  branch  pilots  from  state  and 
interstate  and  said  international  commerce  car- 
ried upon  aaid  waterways;  that  said  defendants 
have  notified  in  writing  these  complainanta, 
said  notice  being  given  on  the  11th  day  of 
.Tanaary,  1921,  that  they  are  required  to  make 
bond  in  the  sum  of  $5,000  payable  to  the  dty 
of  Houston  and  it  was  expected  that  they  would 
govern  themselves  accordingly  copy  of  whidi 
notice  Is  hereto  attadied  Exhibit  B;  that  the 
said  A.  E.  Ammerman,  acting  for  defendants, 
further  In  connection  with  said  notice,  has  ver- 
bally stated  to  the  complainants  and  to  their 
attorney  that  unless  the  said  compl^nants  en- 
ter into,  and  execute  the  bond  demanded  under 
the  ordinances  of  said  city  of  Houaton,  they 
would  not  be  permitted  to  act  as  pilots  upon 
the  Houston  ship  channel  unlesa  it  was  other- 
wise decided  by  law,  and  that  the  defendants 
would  appoint  aud  employ  other  persons  as 
pilots  to  act  upon  said  vessels,  and  they  would 
prosecute  the  said  complainants  under  the  law 
if  there  was  any  auclatflaw  to  anthoriae  said 
proceediim  and  that  unless  restrained  by  this 
court  the  said  defendants  will  undertake  to 
deprive  Uiem  of  their  respective  offices,  and 
bindw  and  prevent  them  from  performing  the 
duties  and  functions  thereof;  that  the  said  de- 
fendants are  undertaking  to  deprive  thent  of 
thdr  respective  offices  and  binder  and  prevent 
them  from  ezerdaing  the  duties  thereof,  and 
that  if  i>ermitted  so  to  do  the  said  defendants 
would  deny  to  these  complainants  and  eadi  of 
them,  and  to  their  deputies,  the  rii^t  to  serve 
and  perform  the  dutiea  of  said  offiw,  and 
would  prevent  them  from  earning  fees  there- 
from; that  said  defendants  will'  use  the  power, 
force,  and  influence  they  posaees  as  oflldals 
of  the  dty  government  of  Houaton,  to  hin- 
der, embarrass,  and  prevent  the  complainanta 
from  being  employed  by  vessels  plying  said 
navigable  streams  as  pilots,  and  unless  re- 
strained by  decree  of  court  having  jurisdiction 
thereof  said  def endute  will  prevent  conplaiB' 
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ants*  emploTment  apos  9»iA  resMla  tHyiat  vp- 
on  the  ship  cbanoel  aforesaid,  and  wiming  tbeir 
fees  as  pilots  as  aforesaid,  and  depriva  them 
of  their  valuable  rights;  that  said  defendants 
will  be  acting  and  are  acting  in  their  afore- 
said capacit;  and  under  a  mistake  of  their  le- 
gal power  and  authority,  and  for  sach  acts  will 
not  be  liable  as  indi^duals,  and  said  defend- 
ants will  appoint  other  persona  to  act  as  pHots 
of  Testels  on  said  waters,  who  win  he  insol- 
vent and  who  can  be  made  liable  only  to  com- 
plainaots  severallr  and  against  whom  a  multi- 
plicity of  Buits  would  have  to  be  instituted  and 
complainants  greatly  hindered  and  embarraesed 
io  the  duties  of  their  office,  for  which  com- 
plainants would  suffer  irreparable  injuries  for 
which  they  have  no  full,  complete,  and  ade- 
quate remedy  by  law,  and  that  if  said  defand* 
ants  be  not  Immediately  restrained  by  an  or- 
der of  thia  court  they  viU  b«  ousted  from  per- 
forming their  duties  and  from  the  functions  of 
their  offices,  deprived  of  the  honor  and  com- 
pensation that  would  accme  to  them  by  virtue 
of  the  performance  of  their  respective  duties; 
that  it  is  important  that  their  rights  be  im- 
mediately eatablisbed  not  alone  for  themselves, 
but  to  the  public,  and  they  therefore  pray  that 
this  court  should  immediately  bear  and  deter- 
mine the  rights  and  authority  of  the  said  com- 
plainants and  of  the  said  defendants;  that 
thia  court,  pen^ng  the  final  hearing  of  this 
cause,  grant  an  order  enjoining  and  restraining 
«aeh  of  th«  aaid  defendanta.  tbeir  successors  in 
office,  or  any  person  acting  under  them  or  their 
successors,  from  interfering  with,  hindering,  or 
in  any  manner  undertaking  to  prevent  these 
complainants  and  their  said  deputies  from  per- 
forming their  duties  as  pilots  or  deputy  pilots 
piloting  boats  navigating  the  Houston  ship 
channel  in  San  Jadnto  and  Galveston  Bays 
in  the  state  of  Texas,  or  appointing,  employing, 
and  autborixing  other  persona  to  act  thereon  as 
pOots  or  branch  pilots;  that  on  final  hearing 
hereof  they  pray  that  this  injunction  be  made 
perpetual,  and  that  the  court  will  enter  a  de- 
cree that  the  said  act  of  the  Legislature  under 
which  said  defendants  are  undertaking  to  ap- 
point pilots,  pilot  commissioners,  deputy  pi- 
lota,  or  exercise  any  authority  to  interfere  with 
these  complainants  in  the  performance  of  their 
duties  as  pilots,  be  declared,  in  so  far  as  com- 
plainants' rights  are  concerned,  without  force 
and  effect;  that  they  recover  their  costs  here* 
in,  a^d  such  other  and  further  general  and 
special  relief  as  may  be  found  Jost  and  right  in 
the  premises.'* 

Upon  the  bearing  of  the  application  for 
tranporary  injunction  the  trial  court  held  the 
act  of  the  Thirty-Sixth  Legislature,  Cbe  val- 
idity of  which  18  assailed  by  plaintiff's  petl- 
tloD,  was  not  obnoxious  to  any  of  the  con- 
stitutional objectlbna  urged  against  It  by 
plaintiff!,  and  snstained  a  general  demurrer 
to  the  petition. 

[1]  Before  proceeding  to  a  discussion  of 
the  Talldl^  of  the  statute  involved,  we  will 
dispose  of  the  cwtentlon  of  appellees  that. 
If  the  Invalidity  of  the  statute  should  be  con- 
ceded, the  goieral  demurrer  was  properly 
sustained  for  want  of  equl^  In  the  bill.  It 
goes  without  BBTing  that  the  mere  allega- 


tions of  the  tmconstltutlonallty  of  the  stat- 
ute would  not  of  Itself  entitle  plalntUFs  to 
have  that  question  adjudicated  In  a  suit  to 
enjoin  Its  mforcement,  and  unless  the  peti- 
tion shows  some  Injury  to  them  will  likely 
result  from  the  attempted  enforcenfmt  of 
the  statnte  for  which  they  would  have  no  ad- 
equate remedj  at  law,  or  shows  some  ofheF 
reoognind  ground  of  cqaltable  relief,  tbo 
courts  will  not,  In  n  proceeding  of  tbl«  Iclnd, 
undertake  to  pass  upon  tbe  validity  of  a 
l^slative  act  We  are  strongly  inclined  to 
agree  with  the  appellpes  that  this  petition 
does  not  any  facts  suflSdent  to  call 

for  tbe  exercise  of  the  equity  powers  of  the 
court  to  enjoin  tbe  dty  authorities  of  Hons* 
ttm  and  Board  of  Pilot  Commissioners  ap- 
pointed under  said  act  from  proceeding  to 
carry  out  its  proTlslona.  It  seems  to  us  that 
ptalntiflto  have  a  plain  and  adequate  rem- 
edy at  law  for  any  of  the  threatened  inju- 
ries alleged  In  the  petition.  But  we  prefer 
not  to  rest  the  determination  of  this  appeal 
upon  this  conclusion.  In  our  opinion  none 
of  tbe  grounds  upon  which  the  Invalidity 
of  the  statute  is  claimed  can  be  sustained. 

The  grounds  upon  which  the  legislative 
act,  and  the  ordinance  of  the  dty  of  IIous^ 
ton  passed  In  conformity  thereto,  are  assail- 
ed may  be  summarized  as  follows:  That  the 
same  are  In  conflict  with  the  federal  powers, 
beinf;  a  regulation  of  commerce;  that  the 
legislative  act  is  a  special  or  local  law,  and 
not  a  general  one,  because  Houston  was  the 
only  city  In  the  state  which  met  the  require- 
ments of  the  law ;  that  tbe  legislative  act  is 
unavailing,  because  It  is  a  delegation  of  non- 
delegable powers;  that  It  gives  the  city  of 
Houston  extraterritorial  powers,  which  are 
thereby  nugatory ;  that  because  the  law  con- 
ferred upon  the  dty  of  Houston  potential 
power  to  declare  a  criminal  offense  beyond 
Its  territorial  limits,  it  Is  thereby  void. 

[2]  As  to  tbe  first  of  these  objections  it  Is 
sufficient  to  say  that  while  the  regulation 
of  pilotage  Is  within  the  power  of  Congress 
when  that  body  sees  fit  to  exerdse  such 
power,  so  long  as  that  body  has  not  entered 
this  field  of  legislative  regulation  the  orig- 
inal power  of  the  state  to  legislate  upon 
the  subject  remains  unimpaired.  Congress 
has  not  only  failed  to  draw  this  power  to 
itself,  but  has  expressly  confirmed  it  in  the 
Eereral  states.  By  tbe  act  of  1789  (H.  S. 
Comp.  SL  S  TOf^l)  Congress  left  the  power 
where  it  found  It  In  this  language: 

"An  pilots  in  the  •  •  •  ports  of  the  Unit- 
ed States  shall  continue  to  be  regulated  in  con- 
formity with  the  existing!  laws  of  the  statea 
respectively  *  *  *  or  with  audi  laws  as 
the  statea  may  respectively  enact  for  the  pur- 
pose." 

This  enactment  has  been  carried  forward 
In  all  codifications,  and  will  be  found  to  be 
the  legislative  expression  to-day.  Gibbons  v. 
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OgAm,  9  Wheat  207,  6  I*.  Ed.  23;  Cooley  t. 
Pblladelphla,  12  How.  299,  13  L.  Ed.  896. 

[3]  Appellants'  second  contention,  tliat  the 
act  In  question  Is  a  local  or  special  and  not 
a  general  law,  cannot  be  sustained.  The 
act  Is  general  in  Its  tenffs,  and  Includes  all 
dtiea  In  this  state  "of  one  hnndred  thousand 
population  or  more,  situated  along  or  upon 
navigable  streams  in  the  state  of  Texas,  and 
owning  or  operating  municipal  dodu, 
wharves  or  warehouses."  Acts  Fourth  Call- 
ed Session  SOth  Leg.,  cb.  8.  There  is  on  its 
face  nothing  unreasonable  or  arbitrary  in 
this  daasiflcation  of  the  cities  to  wlilch  the 
act  applies,  and  ai^lants  do  not  so  con- 
tend, but  insist  that,  because  of  extrinalc 
facts  which  show  that  at  the  present  time 
Houston  Is  the  only  dty  in  this  state  to 
which  the  act  can  apply,  It  must  be  regard- 
ed as  a  special  or  local  act  We  think  the 
rule  sppUcatde  here  Is  that  laid  down  In 
Sutherland's  Statutory  CoDStrnctlon,  page 
3G3: 

"That  If  the  objects  dl  a  law  have  character- 
istics Bo  distinct  as  reasonably  to  form  for  the 
purpose  legislated  upon  a  dass  by  itself,  the 
law  is  general,  notwithstanding  It  operates  upon 
a  idngle  object  only:  for  a  law  is  not  general 
becaose  it  operates  upon  every  person  in  the 
state,  but  because  every  person  that  can  he 
brought  within  its  predicament  becomes  sub- 
ject  to  its  operation." 

In  the  case  of  Clarlr  v.  FInley,  93  Tex. 
179,  54  S.  W.  343,  our  Supreme  Court  holds 
in  effect  that  a  statute  which  by  Its  terms  ap- 
plies generally  to  the  whole  state  cannot  be 
declared  a  local  or  spedal  law  because  that  by 
reason  of  extrinsic  facts  Its  operation  is  re- 
stricted to  certain  localities.  The  locality 
of  the  operation  of  such  a  statute  may 
change  with  the  changing  conditions  of  the 
state,  but  if  its  Import  and  purpose  Is  gener- 
al it  Is  a  general  law,  whether  It  operates 
in  one  or  all  the  dtles  of  the  state. 

t4]  There  is  no  delegation  of  legislative 
powers  In  the  act,  and  the  authority  of  the 
Legislature  to  authorize  an  administrative 
board  to  mabe  such  rules  and  ref^ulatious  as 
may  be  necessary  to  carry  out  the  provisions 
and  accomplish  the  purposes  of  the  law  sndi 
agracy  was  created  to  enforce  cannot  be 
doubted. 

"A  legislature  in  enacting  a  law,  complete 
within  itself,  deBlgnated  to  accomplish  the  reg- 
ulation of  a  particular  matter  falling  within  its 
jurisdiction,  may  expressly  authorize  an  admin- 
istrative commissioD  within  limits,  to  provide 
rulea  and  regulations  for  the  complete  opera- 
tion and  enforcement  of  th«  law  within  its  ex- 
pressed general  purpose."  6  B.  O.  Ij.  178, 
and  cases  cited. 

There  Is  no  claim  on  the  part  of  the  dty 
of  Houston  that  this  statute  gives  the  dty 
any  authority  to  pass  ordinances  punishing 


any  act  committed  outside  of  tbe  territorial 
limits  of  the  dty,  and  no  nidi  mdlnaaoe 
has  been  passed. 

As  an  agent  of  the  state  for  the  appoint- 
ment of  pilots  and  regulation  of  pilotage  on 
the  Houston  ship  channd,  the  dty  has  pass- 
ed an  ordinance  governing  their  appoint- 
ment and  regulating  the  performance  of  the 
duties  of  such  ofBcers.  The  tact  that  these 
pilots  may  conduct  their  business  outside  of 
the  dty  limits  does  not  affect  the  power  of 
tile  dty  as  a  state  agents  &>r  their  atvolat- 
ment  and  regulation. 

We  think  the  trial  court  was  correct  In 
holding  that  the  statute  La  question  was  not 
Invalid,  and  In  sustaining  the  general  de- 
murrer to  tbe  potion.  It  tollowB  tbsit  the 
Judgment  should  be  afflxiuied,  and  it  baa  been 
so  ordered. 

Affirmed. 


COOPER  V.  CARTER  ft  ax.  (No.  8572.) 

(Oonrt  of  Civil  Appeals  of  Texas.  Dallaa. 
Jane  18,  1921.  Behearing  Denied 
Oct  is,  1921.) 

1.  Appeal  and  error  <S==>387 (4)— Appeal  IMmT 
held  prematnrely  filed. 

Under  Vernon's  Sayles'  Ann.  Qv.  St.  1914, 
art  2084,  an  appeal  ^ond  filed  before  the  en-  ' 
try  of  a  Judgment  Is  ineEFective  to  perfect  an 
appeal  from  sudi  judgment  entered  none  pro 
tone  at  a  later  term  of  the  conrt 

2.  Apyeel  aid  errer  4»387(4)--Appaal  bon* 
■ot  to  be  flied  letll  after  eatry  of  Jedomeat 

rnder  Vernon's  Sayles*  Ann.  dr.  St  1914, 
art.  20S4,  no  appeal  from  a  final  judgment  can 
be  perfected  by  the  filing  of  an  appeal  bond 
until  after  the  entry  of  such  judgment 

Appeal  from  District  Court,  Dallas  Coun- 
ty; W.  F.  Whitehurst  Judge. 

Suit  by  G.  H.  Cooper  against  J.  Mercer 
Garter  and  wife.  Verdict  for  defoidants, 
plaintiff's  motion  tor  new  trial  orer^led, 
and  plaintiff  appeals.  Appeal  dlamlssed. 

Parks  ft  Hall,  of  Dallas,  for  appellant 
AUm  Charlton,  ct  Dallas,  for.  appellees. 

TALBOT,  J.  The  appellant  G.  H.  Cooper, 
brought  this  suit  against  J.  Mercer  Carter 
and  his  wife,  Emma  Garter,  to  rocover  an 
undivided  we-baU  Interest  in  all  lands  and 
tenemmts  described  in  the  appellant's  peti- 
tion, alleging,  In  substance,  that  said  lands 
and  tenements  have  been  purchased  by  the 
defendants  with  partnership  money  of  the 
appellant  and  J.  Mercer  Carter,  tiiat  said 
lands  had  been  conveyed  either  to  J.  Mercer 
Carter  or  Emma  Carter,  and  that  a  "result- 
ing or  constructive  trust  existed  In  farot 
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of  tbe  ai»pellaiit  in  the  title  to  an  undivided 
ODB-half  Interest  'in  said  lands  and  tene- 
ments," and  prayed  Judgment  toi  such  In- 
terest Appellant  also  prayed  in  tHe  alter- 
native that,  in  the  event  he  did  not  recover 
his  alleged  Interest  In  the  lands  and  tene- 
ments, he  liave  Judgment  against  the  ap- 
pellees, J.  Mercer  Garter  and  Enuna  Carter, 
in  the  sum  of  $17,500,  with  Interest.  On 
March  16,  191S,  the  aH>ellant  filed  a  trial 
amendment  slightly  amplifying  his  petltiCHi. 
On  January  21,  1920,  the  death  of  J.  Mercer 
Carter  was  suggested  and  all  his  heirs  were 
made  parties  to  the  suit  On  May  28,  1920, 
a  trial  was  had,  and  at  the  close  of  the  evi- 
dence the  court  instructed  the  Jury  to  re- 
turn a  verdict  In  favor  of  the  appellees, 
which  was  done,  but  Judgment  in  accordance 
therewith  was  not  then  entered.  The  May 
term,  1920,  of  the  district  court  expired 
August  31,  1920.  On  May  1^9,  1920,  the  ap- 
pellant filed  a  motion  for  a  new  trial,  which 
on  September  2,  1920,  was,  before  the  entry 
of  any  Judgment,  overruled,  and  the  appel- 
lant gave  notice  of  .appeal  to  this  court  On 
September  22,  1920,  and  before  the  entryof 
Judgment,  the  appellant  filed  an  appeal  bond 
in  terms  of  the  statute.  On  December  3, 
1920,  the  court  made  an  order  directing  that 
Judgment  be  entered  In  accordance  with  the 
verdict  of  the  Jury  returned  May  2S,  1920,  no 
Judgment  whatever  having  theretofore  been 
entered.  Mo  notice  of  appeal  &om  the  final 
Judgment  of  the  court  thus  rendered  was 
given,  and  no  appeal  bond  other  than  the 
one  filed  September  22,  1920,  was  glvm  or 
filed. 

[1,2]  The  appellees  contend  that  this  ap- 
peal should  be  dismissed  because:  (1)  ''An 
appeal  bond  filed  before  tSie  entry  of  a  Judg- 
ment is  InefFectlve  to  perfect  an  ai^eal  from 
snch  Judgment  entered  nunc  pro  tunc  at  a 
later  term  of  the  court;  and  (2)  tiiat  no  ap- 
peal from  a  final  Judgment)  can  be  perfected 
by  the  filing  ot  an  appeal  bond  until  after 
the  entry  of  sndi  Judgment."  These  conten- 
tions  are  suKKUted  by  anfliorltles  <tf  this 
state  and  musli  be  sustained.  The  dedsions 
of  Oils  state  upon  the  question  are  to  Hie 

eet  tliat  an  appeal  from  a  Judgment  can- 
not be  ^xMecoted  until  the  Judgment  has 
be^  actaally  mtered.  By  the  terms  of  tbe 
statute  the  rl^t  of  appeal  li  contbrred  iriwa 


the  party  appealing  gives  notice  tihereof  and 
tiles  with  tbe  clerk  of  the  trial  court  an  ap- 
peal bond  as  required  by  law.  Article  2084, 
Vernon's  Sayles'  Civil  Statnteu  The  record 
before  us  shows  that  the  Instant  case  was 
tried  and  verdict  returned  at  the  May  term, 
1920,  of  the  court;  that  a  motion  for  new 
trial  was  filed  at  that  term,  but  was  not 
acted  on  until  tbe  2d  day  of  September,  1^0. 
after  the  expiration  of  tbe  May  term,  when 
it  was  overruled,  and  that  an  appeal  bond 
was  not  filed  until  September  22,  1920,  more 
than  20  days  after  the  expiration  of  the 
May  term.  1920.  Thus  it  appears  that  a  mo- 
tion for  a  new  trial  was  not  made  nor  was 
notice  of  ai^al  given  in  ttiia  case  until  after 
the  expiration  of  the  term  of  court  at  which 
the  Judgment  was  roidered,  and  that  the 
appeal  bond  was  not  filed  imtil  after  the  ex- 
piration of  the  time  allowed  for  filing  mcb 
bond  to  perfect  an  appeal,  and  h^ce  confer- 
red no  Jurlsdlcti<m  on  this  court  But,  aside 
from  this,  it  is  statutory  in  this  state  that 
only  one  final  Judgment  may  be  rendered 
in  a  cause,  and,  since  the  judgment  attempt- 
ed to  be  appealed  from  In  this  case  was  not  - 
entered  until  after  the  appeal  bond  relied 
on  to  perfect  tbe  appeal  had  been  filed,  the 
judgment  was  not  'legally  effective  for  re- 
view by  appeal."  It  is  true  that  the  actual 
entry  of  a  Judgmenti  final  in  form  may,  un- 
der proper  proceedings,  be  by  a  nxmc  pro 
tunc  order  which  renders  the  Judgment  legal- 
ly effectlTe;  yet  it  has  been  held  tiiat  In  such 
Instances  the  right  of  appeal  begins  from 
the  date  of  tbe  entry  of  sueb  order.  Rail- 
way Company  v.  Atlantic  Fruit  Distributors 
et  aL,  184  S.  W.  294;  TrotU  v.  Kinnear,.144 
8.  W.  326;  Partridge  t.  Wooten.  «3  Tex. 
OlT.  App.  280.  137  S.  W.  412;  S.  W.  Slayden 
&  Co.  V.  Palmo,  90  S.  W.  908.  The  appel- 
lant's right  of  review  beginning,  aa  it  does, 
only  at  the  date  of  the  ^try  of  the  Judg- 
ment under  the  nunc  pro  tunc  order,  and 
thexe  beiDg  no  notice  of  appeal  given  f  r<»n  the 
judgment  thtu  entered,  and  no  aj^eal  bond 
being  thereafter  filed,  no  appeal  from  said 
Judgment  was  perfected,  and  we  are  with- 
out authoilty  to  entertain  Jurisdiction  of 
Om  attonpted  appeal  brought  before  us,  and 
the  same  must  be  dismissed. 

It  Is  thraefore  ordered  tliat  this  appeal 
be  dismissed  at  ttie  appellant's  costs. 
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BOSTON  &  TEXAS  CORPORATION  et  ll.  v. 
GUARANTEE  LIFE  INS.  CO. 
•t  al.   <Ntt.  7981.) 

(Conrt  of  CStU  Appeals  of  Texas.  Galveaton. 
•June  24,  ReheariDg  Denied 

Oct.  8,  1921.) 

1.  Appeal  and  error  9=393 1  (3)-!'Finiilng  of  faot 
necessary  to  aopport  Judgmaat  coaolaslvely 

assumed. 

.  It  must  be  conclusively  assumed,  where  the 
court,  before  whom  a  caoee  was  tried  without 
a  jnrjr,  filed  no  condasions  of  law  or  fact,  that 
every  material  fact  on  which  there  was  evi* 
deuce  was  found  in  snch  a  way  aa  to  support 
the  Ju^ment  rendered. 

2.  Corporations  <S=>482(5)  —  Finding  single 
stockholder  owned  and  controlled  all  of  cor- 
poration's atook  warranted. 

Evidence  held  to  support  a  finding  that  a 
single  stockholder  owned  and  controlled  all  of  a 
corporation's  stock. 

3.  Corporations  1 82— Stockholders  equitable 
owners  of  proper^  to  extmt  that  contract 

'    or  eoavaysioe  by  all  of  than  woaM  be  bind- 
ing. 

The  stw&liolderB  are,  in  final  analysis,  the 
CQuitable  owners  of  its  property  to  the  extent 
that  a  contract  impounding  or  a  conveyance 
passing  title  to  it  by  all  of  them  would  be  bind- 
ing and  effective  for  the  purpose. 

4.  Corporations  «=9477(3)  —  All  stodtholdera 
held  to  have  participated  In  exeoutlon  of  dead 
of  trust  and  notes  by  oorporatlni. 

All  the  stockhtddera  of  corporation  must  be 
held  to  have  participated  in  execution  of  a  deed 
of  trust  and  notes  secured  thereby  when  a 
stockholder  who  indorsed  the  notes  owned  and 
controlled  all  of  its  stock. 

5.  Corporations  <&=»477(8)  —  Neither  corpora- 
tion owned  and  controllod  by  single  stockhdd- 
ar,  nor  its  reoelver,  held  entitled  to  avoid 
deed  of  tmat  and  notes. 

Neither  a  corporation  all  of  whose  stock  is 
owned  by  a  single  stockholder  and  which  is  but 
a  doak  to  shield  his  individual  operations,  nor 
its  receiver,  could  avoid  a  deed  of  trust  and 
notes  secured  thereby  indorsed  by  such  stock- 
holder, on  the  ground  that  it  was  still  a  legal 
entity,  and,  being  such,  could  neither  in  the 
first  place  execute  tiie  same,  nor  be  precluded 
from  setting  up  its  inability  to  do  so. 

6.  Railroads  «=>33(i)— Loan  to  duainy  foreign 
corporation  building  rallroail  held  not  Ille- 
gal under  statute. 

Rev.  St.  S  8406,  providing  that  no  corpo- 
ration except  one  chartered  under  the  laws  of 
the  state  shall  be  authorized  to  constmct  a 
railway,  does  not  prohibit  construction  of  a 
railroad  by  an  individual,  and  hence  a  loan  of 
money  to  a  foreign  corporation  to  construct 
a  railroad  in  Texas  is  not  illegal,  where  an  in- 
dividual owns  all  its  stock  and  the  corporation 
is  but  a  dummy. 

Appeal  from  District  Court,  Harris  Coun- 
ty; Charles  E.  Ashe,  Judge. 


Action  by  the  Ouarantee  Life  Insurance 
Company  and  others  against  the  Boston  & 
Texas  Corporation  and  others.  Judgment 
for  plaintiffs,  and  the  named  defendant  and 
its  receiver  appeal.  Affirmed. 

Hunt  ft  Teagle,  of  Honstm,  and  Ball  ft 
Seeligson  and  C.  W.  Tmeheart,  botti  ci  San 
Antonio,  tqr  appellants. 

H.  A.  Ricks,  of  Denver,  Colo.,  W.  W.  Sear- 
cy, of  Brenham,  and  Hutchison,  Bryan  ft 
Dyee%  of  Houston*  for  appellees. 

GRAVES,  J.  In  this  cause  Judgment  was 
rendered  below  in  favor  of  appellee  Farmers* 
Life  Insurance  Company  against  appellants 
Boston  &  Texas  Corporation,  A.  W.  Seelig- 
son  as  its  receiver,  and  S.  A.  Hopkins  indi- 
vidually, for  $110,288.98  aa  the  aggregate 
sum  found  to  be  due  the  insurance  company 
at  that  time  as  the  owner  and  holder  of  l3 
promissory  notes  for  the  sum  of  $5,000  each, 
dated  January  13,  1913,  due  January  13,  1918. 
executed  by  the  Boston  &  Texas  Corporation, 
indorsed  by  S.  A.  Hopkins,  and  payable  to 
the  Continental  Trust  Company  of  Houston. 
Tex.,  together  with  the  foredosure  of  a  deed 
of  trust  lien  upon  7,000  acres  6t  land  In  Mc- 
Mullen  coun^,  Tex.,  given  by  the  corpora- 
tion at  the  time  of  executing  the  notes  as 
security  for  their  payment;  the  Judgment 
being  certified  for  observance  to  the  Seventy- 
Third  district  court  of  Bexar  county,  tn 
whicb  court  the  receivership  of  ai^llant  cor- 
poration was  pending. 

The  Boston  ft  Texas  Corporation,  and  See- 
llgson  aa  its  receiver,  alone  appeal,  making 
but  three  main  contentions  In  this  court ; 

(1)  That  the  notes  and  deed  of  trust  sued 
on,  having  been  given  in  consideration  of 
money  borrowed  for  the  express  and  agreed 
purpose  of  enabling  the  corporation  to  ex- 
tend the  Artesian  Belt  Bailroad  from  Chris- 
tine to  Crowther  in  McMulIen  county,  Tex., 
were  ultra  vires,  void,  and  not  binding  upon 
appellants. 

(2)  That  no  recovery  upon  the  instruments 
declared  upon,  or  otherwise,  was  authorized 
upon  any  theory  ot  boiefits  had  and  received 
by  the  corporation,  because  none  were  either 
properly  plead  or  proven. 

(3)  That,  apart  from  the  question  of  ul- 
tra vires,  the  notes  and  deed  of  trust  were 
void  because  the  lending  of  the  money  to 
the  corporation,  which  was  a  foreign  oil  com- 
pany, for  the  express  purpose  and  design  ot 
having  It  construct  and  acquire  a  railroad 
in  Texas,  was  illegal  under  Eevlsed  Stat- 
utes, art.  6406. 

It  is  accordingly  thought  that  a  discussion 
of  the  grounds  upon  which  the  appeal  Is  dis- 
posed of  may  appropriately  be  confined  to 
the  issues  thus  advanced. 

The  appellee  insurance  company  answered 
these  several  defenses  with  two  definite  but 
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lnd€|>«ideut  theories,  offering  both  pleading: 
and  iwoof  In  aumiort  thereof: 

(1)  That  the  loan  and  the  upenditures 
pursuant  thereto  were  not  <mly  for  anthorlK- 
ed  corpwate  purpoeaa,  but  In  fact  redotinded 
to  the  corporate  benefit 

(2)  That  the  corporation  at  all  material 
times  was  a  "one-man  corporation,"  that  Is, 
that  S.  A.  Hopkins  owned  and  controlled  all 
Its  stock  at  the  time  the  notes  and  deed  ot 
tmst  were  given  on  January  13,  1913,  and 
also  on  November  30,  1914,  wh»  a  written 
ratification  and  novation  o£  tbe  original 
transaction  had  been  executed;  that  he  was 
not  only  a  joint  maker  with  the  corporation 
of  all  these  obUgatlras  on  tioth  the  dates 
mentioned,  but  In  reality  was  then  and  at  all 
other  material  times  had  beax  the  substance 
of  the  organtutlon  itself ;  that  it  was  a  mere 
Tcdilde  or  form  through  and  under  which 
he  carried  on  his  operatltNia,  and  as  a  con- 
sequeoce  both  be  and  It  were  estc^ped  from 
setting  up  ultra  vlrea  as  a  d^ense,  and  n^- 
tb»  through  ancb  dalm  could  escape  liabili- 
ty for  the  debt  declared  upon. 

[1]  The  cause  was  tried  before  flie  court 
without  a  Jury,  and  no  conclusions  of  fact 
or  law  were  filed;  It  must  therefore  In  this 
court  be  assumed  that  every  material  tact 
upon  which  there  was  evldenoe  was  found  in 
such  way  as  to  suppcnl  tbe  judgment  ren- 
dered. 

The  defnence  thus  due  the  trial  courts 
action,  in  Ttew  of  tbe  answering  Issue  of  es- 
toppel so  raised  In  both  pleading  and  proof 
by  the  appellee,  In  the  opinion  of  this  court 
makes  of  primal  Importance  In  determining 
these  questions  appellants  present,  the  mat- 
ter  of  whether  or  not  Hopkins  did  own  and 
control  all  the  corporation's  stock  at  the  time 
claimed  upon  the  one  hand  and  denied  upon 
the  other,  and.  If  he  did,  what  ^ect  that 
situation — regarded  as  a  fact — had  upon  the 
issne  of  liability  for  the  obligations  In  suit. 
Dnder  the  preenmption  referred  to,  that  he 
did  so  own  the  stock  must  here  be  c(»i<duslve- 
ly  assumed  to  have. been  the  finding  of  the 
lower  court,  and  as  a  conseqence  there  re- 
mains in  that  connection  tot  this  court  but 
a  single  inquiry :  Was  the  evidence  suffi- 
cleat  to  support  such  a  finding? 

[2]  After  a  most  palnstaltfng  examination 
of  tbe  Btatemoit  of  facts,  we  conclude  that 
it  was.  There  was.  It  Is  true,  a  sharp  c<nk- 
flict  in  the  testimony  about  the  matter,  but 
nothing  more,  In  our  opinion,  tban  the  trial 
court  had  the  authority  to  resolve;  In  other 
words,  there  Is  neither  a  total  lack  of  evi- 
dence of  sndi  ownership  nor  such  a  weight 
and  preptmderance  against  it  as  to  make  a 
finding  that  It  listed  clearly  wrong. 

The  record  of  the  evidence  bearing  upon 
the  question  is  one  of  much  length,  and  an 
attempt  to  even  adequately  summarize  Its 
Tarlons  features  here  would  probably  too 
mwA  extoid  this  statement   It  is  deemed 


suffldent  to  say  that  on  the  date  the  papers 
declared  upon  were  originally  executed,  Jan- 
uary 13,  1013.  the  cwporatton's  total  capi- 
tal stock  was  ¥300,000;  of  this  Hopkins  then 
held  hi  his  own  name  a  certiiflcate  for  $164.- 
881,  representing  to  the  trust  company's  offi- 
cers In  procuring  the  loan,  however,  that  be 
then  owned  all  the  stock  both  of  that  oor- 
portation  and  of  the  Artesian  Belt  Railroad 
as  well;  tbe  original  contract  fco'  tbe  loan 
under  redtatlon  that  the  purpose  of  It  was  to 
enable  the  parties  receiving  it,  and  especial- 
ly S.  A,  Hopkins,  to  extend  the  railroad  from 
Christine  to  Growther,  was  made  by  Bt^^klns 
acting  to£  hlmsdf  and  for  tbe  corporation ; 
the  resolution  of  Its  board  of  directors  au- 
thorising the  contracting  of  tbe  loan  stat- 
ed that  the  arrangemoit  bad  been  madd 
through  Mr.  Hopkins,  and  subsequently  he 
signed  Its  name  to  a  written  agreement  pro- 
viding for  the  use  of  $10,327.30  of  the  money 
■0  borrowed  to  pay  interest  on  tbe  agreement 
of  purchase  he  had  prior  to  May  1,  1912, 
made  for  its  benefit  of  the  stock  of  the  Ar^ 
teslan  Belt  Railroad. 

On  November  30,  1014.  In  consldaratlon  of 
the  tiien  bolder^  agreement  to  accept  some 
overdue  Interest  thoeon,  Hopkins  and  tbe 
corpOTation  executed  a  written  novation  and 
extmsion  of  the  notes  sued  on,  the  principle 
having  been  declared  due  for  failure  to  pay 
Interest  installments  thereon.  In  which  they 
acknowledged  the  justness  of  their  obUga- 
tiojis  thereunder.  Including  the  continuing 
validity  of  the  deed  of  trust  Hen  securing 
them,  and  repledged  themselves  to  pay  them 
according  to  their  tenor  and  effect. 

On  March  2, 1914,  there  had  been  issued  to 
Hopkins,  in  addition  to  the  $164,881  he  al- 
ready held,  a  certificate  for  J13S,112  of  the 
remainder  of  $135,119  of  the  stock,  so  that 
on  the  date  of  this  extension  and  novation 
agreement  he  held  In  his  own  name  all  but 
seven  shares  of  the  total  capital  stocft  of 
$300,000.  These  sevoi  shares  appear  to  have 
been  then,  as  well  as  on  the  date  tbe  notes 
were  originally  given,  standing  in  the  names 
of  seven  perstms  whom  Hopkins  claimed  to 
be  directors  in  the  corporation,  one  share  to 
each ;  but  the  record  bristles  with  testimony 
to  the  effect  that  these  persons  were  on  both 
the  dates  referred  to,  and  at  all  other  times 
had  been,  mere  dummies  for  Hopkins,  nom- 
inally holding  directorships  but  in  reality 
only  recording  his  will  and  doing  his  bidding. 
Certain  It  Is  that  in  May,  1917,  he  delivered 
these  seven  shares  also,  along  with  the  oth- 
er $135,112  of  stock  above  mentioned,  to  the 
Plymouth  OU  Company,  a  drcnmstance 
strongly  coirobrative  of  his  statement  to  the 
trust  company's  officers  in  first  borrowing 
the  money  that  he  owned  all  tbe  stock  and 
the  directors  were  his  creatures  and  would 
do  what  he  said.  Indeed,  the  testimony  was 
undisputed  that  Hopkins  so  completely  oon* 
trolled  the  nominal  directors  of  the  company 
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that  when  It  suited  bis  purposes,  he  would 
order  them  by  wire  to  resign,  which  by  an- 
swering wire  thc^  would  do,  and  he  would 
then  antoint  others  bt  his  office,  who  would 
pass  the  required  resolutions. 

At  the  time  of  this  trial  the  Plymouth  Oil 
Company  bad  also  acquired  the  flrst-mni- 
tloned  $164,881  certificate,  and  so  owned  the 
entire  capltalisatlMi.  'Die  finger  of  Hop- 
kins was  presrait  there  too,  for  he  was  one  of 
its  inlme  movers.  If  not  in  fact  its  organizer. 

In  the  face  of  Uiese  significant  and  uncon- 
troverted  fftcts,  which  of  themselTes  would 
bare  justified  the  finding  that  Bopkins  did 
own  and  control  an  the  stocik,  at  least  at 
the  time  of  the  ratification  and  norotlon  of 
the  oitire  debt  on  November  SO,  1914,  we  re- 
gard it  as  of  no  controlling  importance  that 
he  testified  in  June  of  1918,  In  response  to 
procees  in  this  cause,  that  on  January  18, 
1913,  the  date  ot  the  notes,  the  deed  of  trust 
on  Oie  7,000  acres  securing  them,  and  of  the 
resolution  by  the  corporation's  board  of  di- 
rectors authotlsiiv  tbe  transaction^  be  In- 
dividually only  owned  975.000  ot  the  9164r. 
881  of  stock  then  stan^ng  In  his  name,  and 
that  of  the  remaining  |1^,110  there  were 
some  1,600  owners  BcattN:ed  over  a  doaen 
difEerent  atates  in  tms  country  and  sane  in 
Ckmada,  England,  and  Japan.  Am  against 
this  two  unexplained  facta  of  powerful  por- 
tent remain: 

O)  He  bad  at  all  times  held  the  legal  title 
to  the  $164381.  with  no  suggestion  in  th4 
record  that  his  dominion  over  it  was  ever 
other  than  absolute; 

(2)  Whatever  may  have  been  tbe  status 
in  January,  1913,  of  the  remainder  of  $135,- 
119,  all  of  it  bad  before  November  SOtb  of 
1014  likewise  come  under  the  complete  con- 
trol <rf  Hopkins,  and  thus  there  could  have 
been  no  unrepresented  voice  in  the  regivlng 
on  that  date  of  tbe  obligations  sued  on. 

Of  further  significant  bearing  upon  this 
ownership  Issue,  to  say  nothing  of  the  oft- 
repeated  and  direct  dedaratltm  of  his  inti- 
mates In  the  management  of  the  buslnead 
that  Hopkins  was  the  whole  coiporation  and 
it  waa  nothing  more  nor  less  than  he,  there 
stands  another  undisputed  fact:  Nowhere 
In  this  record  Is  there  intimation  that  any 
other  person  ever  set  up  any  rights  as  a 
stoc^older;  no  other  appeared  in  these 
court  proceedings  to  object,  or  to  assert  that 
he  then  did  or  ever  bad  owned  any  of  tbe 
stock. 

We  also  think  there  was  sufflcimt  evl* 
dence  to  support  a  finding  that  no  creditor 
other  than  Hopkins  himself  Interpoaed  any 
objection  to  the  entry  and  Mkforconent  oi 
this  judgment. 

Appellants  dalm  there  were  other  credi- 
tors, and  that  the  receiver  for  the  corpora- 
tion was  shown  to  have  been  app<rfnted  by 
tbe  district  court  of  Bexar  county  on  aver- 
ment to  that  ^ect  Tbe  apptftoes;  upon  the 


oQm  band.  Insist  that  the  alleged  Indebted- 
ness thus  referred  to,  other  than  such  of  It 
Bfl  was  owned  and  controlled  by  Hopkins, 
was  shown  either  to  have  been  paid  or  to 
have  been  transferred  to  other  obligors  than 
the  corporation.  Be  that  sltaatlon  as  it  may, 
no  such  other  creditor  Intervoied  here,  nor 
did  the  receiver  estaUlsb  In  this  suit  that 
any  lufti  proven  up  claims  against  tbe  cor- 
poration in  receivership  proceeding. 

From  these  findings  upon  and  deductions 
from  tbe  facts,  recurrence  is  now  bad  to 
their  legal  i^eet 

[S]  Under  tbe  conelosloD  that  Hopkins  did 
so  own  and  control  all  tihe  stodc  of  tbe  Bo»- 
ton  ft  Texas  Corporation,  Hut  Is,  that  it  was 
mertHj  bis  shadow,  bis  alter  ego,  the  inquiry 
as  to  whether  or  not  the  eotporatl<m  exceed- 
ed ite  powers,  or  whether  it  was  estopped  to 
assert  ttiat  tt  did,  seems  to  us  to  become 
superseded  by  the  doetTtne  that  tba  stMft- 
hbldera  of  a  corporation  ara  in  final  analy- 
sis tbe  equitable  ownera  of  its  pn^>»ty,  to 
tbe  eztsnt  that  a  otmtract  impounding  or  a 
conveyance  passing  title  to  It  by  all  of  them 
would  be  binding  and  elfecttve  for  tbe  pur- 
pose. Under  this  view  the  question  of  cot- 
porate  pow«r  and  of  the  appllcathm  of  es- 
t(^el  thereto  is  no  limser  involved. 

This  doctrine  referred  to  la  wdl  fbrtlfied 
1^  authority  in  Texas,  as  well  as  daewbere. 
Harbor  Oo.  t.  Manning,  04  Tex.  QSS,  63  8.  W. 
027;  IrrigatKtti  Co.  t.  Hutcblns,  21  Tex.  Civ. 
App.  274,  62  S.  W.  101;  Assurance  Oik  t.  Dav- 
enportv  16  Tet.  Glv.  App.  288,  41  S.  W.  399; 
Churcb  Go.  r.  Martinez,  204  8.  W.  486; 
Dlllard  t.  CHI  Co.,  140  Team.  290,  204  &  W. 

m. 

[4,1]  The  principle  and  the  fact  that  the 
cited  cases  apply  tt  is  recognized  by  appel- 
lants, but  they  contend  It  Is  Inapplicable 
here  because:  First,  all  the  Btockh<dders  did 
not  participate  In  this  transaction;  and,  sec- 
ond, if  they  all  did,  the  corporation  was  stiU 
a  legal  entity,  and  being  such,  could  nettber 
in  tbe  firet  place  lawfully  execute  tbe  notes 
and  deed  of  trust,  nor  in  tbe  seccmd  be  pre- 
cluded fr«n  setting  up  tbax  Inability. 

Our  fact  finding  dlsposea  of  this  flrat  ob- 
jection, and  we  think  the  seotmd  Is  fully  an- 
swered by  the  authorities  already  cited  and 
by  many  othera  that  might  be.  To  apply  tbe 
technical  rules  appertaining  to  the  attributes 
(tf  corporatltms  contended  for  by  appellants 
to  such  a  situation  as  was  here  developed 
would,  it  seems  to  us,  be  exalting  form  above 
substance,  appearance  above  reality,  tbe  very 
thing  equity  will  not  do.  In  addition  to  the 
fact  of  his  ownership  ot  tbe  whole  of  the 
stock,  tbe  evidence  before  ns  Juatifles  tbe 
further  contusion  that  this  "distinct  oor^ 
porate  «itlty,"  as  appellants  term  it,  was 
but  a  cloak  to  shield  Hopkins  In  iiis  Individ- 
ual operati(Hks,  and  that,  If  tbe  plea  of  uitift 
vires  bad  prevailed  and  this  indebtednass 
been  declared  null  and  void  as  against  ap- 
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pellantB,  he  after  being  undisputedly  Bhown 
to  hare  received  and  used  all  the  proceeds  of 
the  loan,  and  despite  his  admitted  liability 
In  propria  persona,  would  yet  bare  been  en- 
abled, through  the  use  of  this  corporate  vest- 
ment, to  avoid  repayment  of  the  mon^  he 
had  80  borrowed  and  used  and  also  to  BtlU 
retain  the  property  be  had  pledged  as  se- 
curity for  It.  No  principle  of  either  law  or 
equity  with  which  this  court  la  familiar 
looks  with  favor  upon  such  legal  legerde- 
main as  that. 

In  Perkins  v.  Baalty  Co.,  69  N.  J.  Bq.  781, 
61  Atl.  170,  tblB  was  Hid: 

*1n  a  ease  In  which  no  question  of  puldlc  pol- 
icy la  eoneemed,  and  therefore  the  rights  of 
the  state  or  of  the  public  are  not  Involved,  and 
where  no  creditors  exist,  and  aH  of  the  stock- 
holders have  assented  to  the  action,  I  do  not 
see  upon  what  basis  the  idea  ot  nitra  vires  can 
be  rested. 

"When  the  rights  of  the  state,  the  public  and 
creditors  are  eliDutiated,  and  only  the  rights  of 
stockholders  are  involved,  the  form  of  the  fic- 
tional body  termed  a  corporation  does  not 
hamper  the  court  In  the  lesst  In  dealing  with 
the  r^hts  of  tiie  parties.  And  that  which  Oie 
fndivIdualB  composing  the  corporation  might 
do.  and  will  be  held  to  have  done  among  them- 
selves, will  be  dealt  with  without  regard  to 
the  immaterial  fact  that  they  were  memlMrs  of 
a  fictional  body. 

"No  citation  of  cases  Is  necessary  to  Mtah- 
Ush  the  wdl'settled  doctrine  that  courts  of 
equity  wiD  disregard  the  corporate  form  where 
justice  requires  it  and  its  retention  is  not  need- 
ed to  protect 'some  interest  requiring  protection. 

"To  permit  stocthoWera  of  corporations  to 
unanimously  make  a  disposition  ot  the  corpo- 
rate property  where  no  one  else's  rights  are  In 
any  way  prejudiced,  and  afterwards  to  repor 
diate  their  action  upon  the  ground  that  It  was 
bey  cod  the  power  of  the  fictiimal  body  to  do  the 
act,  could  serve  no  useful  purpose,  ind  would 
be  mer^  available  In  aid  of  fraud.** 

Of  similar  Import  is  the  declaration  of  the 
Supreme  Oourt  of  Missouri  In  Bank  v.  Trust 
Company,  187  Mo.  494,  86  S.  W.  109,  70  L. 
B.  A.  79,  while  our  own  Supremo  Court 
through  Chief  Justice  Oaines  In  the  Manning 
Case,  snpra,  thus  quotes  with  approval  from 
Thompson  on  Corporations: 

**  'Other  decisions  tend  to  the  conclusion  tbst 
whilst.  In  theory  ot  law,  the  corporation  and 
ita  sbareholders  are  distinct  persons,  and  the 
latter  have  no  agency  for  the  former,  yet  equi- 
ty, which  looks  to  the  substance  of  things,  may, 
in  an  appropriate  case,  and  for  the  purposes 
of  jnstice,  treat  a  debtor  corporation  and  an  in- 
dividual owner  of  all  its  shares  as  Identical.'  7 
Thomp.  on  Corp.,  §  804S.  The  text  is  support- 
ed by  the  following  cases:  Jordan  t.  Collius, 
107  Ala.  572;  Moore,  etc.,  Co.  v.  Towers,  etc., 
Co.,  87  Ala.  206;  Swift  v.  Smith,  65  Md.  428." 

23SS.W.-65 


It  may  be  quite  true,  as  api)ellant8  so  ably 
argue,  that  upon  their  particular  facts  these 
dted  cases  do  not,  aa  concerns  the  def^slve 
plea  of  ultra  vires,  Involve  Instances — to  use 
apptflantls'  own  language— of  "the  inherent 
want  at  power  In  the  corporation,"  but  ratb- 
er  those  of  "simply  a  want  of  power  In  the 
corporate  officers  or  agents,  a  disregard  of 
certain  formalities,  or  an  Improper  use  ot 
power" ;  still  that  does  not  In  any  wise  In- 
veigh against  their  pronouncement  of  the 
rule  that — 

"Bqnlty,  which  looks  to  the  substance  of 
things,  may,  in  an  appropriate  case,  and  for 
the  purposes  of  justice,  treat  a  debtor  corpora- 
tion and  an  individnsl  owner  of  all  Its  shares  as 
identical." 

In  the  optatUm  ot  thla  court  the  tacts  bare 
I»reseBted  make  tbia  not  tmly  an  apimqintete 
but  a  most  fltttng  case  for  the  appllcatira 
of  that  equitable  doctrinei  Aa  was  said  in 
the  Missouri  earn,  mpn.  C187  Mo.  80  8. 
W.  109,  70  U  B.  A.  79),  the  law  never  sus- 
tains a  defense  of  ttie  kind  here  tendered, 
that  la.  one  gnHmded  on  the  want  of  eor^ 
porate  power,  out  of  r^ard  for  a  defendant, 
but  only  ^ere  ui  Impraattve  rule  <tf  paUIe 
policy  requires  It.  If  tm  ttie  purposes  of 
Justice  Hopkins  and  Us  nominal  corpwatlon 
must  here  be  treated  as  Identical,  how  could 
It  stni  be  said  tliat  any  sound  consideration 
of  public  poil<^  wouM  be  trenched  upon  by 
denying  him  the  iwlvllege  of  borrowing,  giv- 
ing his  note  tor,  and  using  this  money,  and 
then  escaping  Its  repayment  while  at  the 
seme  time  retaining  the  property  he  had 
pledged  in  security  by  merely  donning  his 
corporate  clotbea? 

[I]  But  It  is  deemed  unnecessary  to  pur- 
sue the  discussion  further.  (Miviously,  npt- 
der  fhB  condnslUM  stated,  the  third  cmtoip 
tlon  of  anwllants  that  arUde  6406  ot  our 
Revised  Statutes  stands  bi  the  way  Is  like- 
wise untenable.  It  has  reference  to  cotpo* 
rations  only,  and  does  not  problMt  the  con- 
sfructioo  and  acquirement  of  a  railroad  hj 
an  IndlvlduaL 

Whether  or  not,  under  a  finding  that  there 
had  been  other  owners  of  the  stock,  the  ul- 
tra vires  plea  would  have  been  valid  against 
the  contract  and  estoKwI  as  from  beueflta 
received  by  the  corporation  applicable  to  it, 
as  well  as  whether  in  such  circumstances, 
what  was  so  undertaken  would  then  have 
been  illegal  under  the  statute  Invoked,  being, 
under  the  view  we  have  taken,  unnecessary 
to  the  decision,  are  questions  not  determined. 

Our  conclusion  la  that  all  assignments 
should  be  overruled  and  the  trial  courts 
judgment  aGBrmed;  that  order  has  been  en- 
tered. 

Affirmed. 
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WESTERN  UNION  TELEGRAPH  CO.  V. 
WALLER.     (No.  7303.) 

(Court  of  CiTil  Appeals  of  Tezu.  OalTMton. 
Feb.  7, 1917.  Oo  Motion  for  Rebearius,  April 
e,  1917.  Appellee's  Rehearing  Denied  Oct  Q, 
1921.} 

1.  AppMl  and  error  9=»30I-^silonBi«Bt  of  er- 
ror need  not  have  been  emliodled  la  motion 
for  new  trial. 

"Dnder  Supreme  Coart  rule  Tla  (145  S,  W. 
vti)  and  Veroon's  Saylea'  Ann.  Oiv.  St.  1914, 
art.  1812,  asngomeDts  of  error  need  not  hare 
been  embodied  in  motion  for  new  trial. 

On  Motion  for  Bebearing. 

2.  Tnleoraplw  and  telephonea  «£>68(3)— Daa- 
agee  for  mental  suffering  held  too  remote. 

Telegraph 'Company,  which  failed  to  deliver 
to  husband  stepdaughter's  message  that  wife 
was  in  a  dangerous  condition  from  blood  poison- 
ing, and  that  he  should  wire  money  Immediate- 
ly, and  other  telegram  sent  on  following  day 
that  wife's  condition  was  very  ciiticBl,  and  that 
he  should  come  at  once,  was  not  UaUe  to  huE^ 
band  for  mental  pain  and  snflerlng  rastalned 
on  receipt  of  telegram  that  wife  had  died,  be- 
canae  be  was  prevented  from  fnmlshing  Wife 
and  daughter  financial  assistance,  and  from  wir- 
ing wife  that  be  had  received  messages  and  was 
going  to  her  on  the  first  train,  and  delay  in  the 
preparation  of  wife's  body  for  burial;  such 
damages  being  too  remote,  contingent,  uncer- 
tain, and  speculative. 

3.  Telegraphs  and  telephDnes«»66(3)—Adnia- 
slon  of  evidence  as  to  wife's  suffsrlng  in 
husband's  action  held  reversible  error. 

In  husband's  action  against  telegraph  com- 
pany for  negligent  failure  to  deliver  telegrams 
informing  him  of  wife's  illneSB,  admission  of 
evidence  that  the  wife,  prior  to  her  death,  kept 
caUlng  tor  the  husband,  and  had  been  veir  much 
worried  on  belng'told  that  no  reaponse  had  been 
received  from  him  in  reply  to  the  telegrams, 
fceU  error. 

Chravea,  3p  dlaeentliif  In  part 

Appeal  from  District  Court  Harrla  Coun- 
ty; A.  B.  Hambleb.  Special  Jtidge. 

Action  by  M.  S.  Waller  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  ai^ala.  Re- 
versed  and  rendered. 

See.  also,  232  S.  W.  487. 

Hume  &  Hume,  of  Houston,  for  appellant, 
a  B.  Barkley  and  Woods,  King  &  John,  aU 
of  Hbnstcnt,  tor  apfieklee. 

GBAVBS,  J.  Defendant  In  error,  M.  S. 
Waller,  as  plaintiff,  sued  plaintiff  in  error. 
Western  Union  Telegraph  Company,  as  de- 
fendant, for  damages  for  mental  anguish 
upon  allegations  hereinafter  fully  set  out. 
Tiie  case  was  tried  before  Hon.  A.  R.  Ham- 
blen, special  ^udge  of  the  Eleventh  district 


court  of  Harris  county,  rittlng  with  a  Jury, 
being  submitted  by  the  court  upon  a  general 
charge,  all  the  material  parts  of  wbldn  are 
also  hereinafter  copied  In  full ;  and  upon  the 
Jury's  returning  a  verdict — also  general — In 
the  sum  of  $1,100  for  plaintiff.  Judgment  was 
accordingly  entered  January  17,  1916,  In  his 
favor  and  against  defendant  for  that  sum. 

Defendant's  answer  to  said  cause  of  action 
as  so  pleaded  consisted  of  a  general  demur- 
rer  and  12  special  exceptions,  all  of  wbldt 
were  overruled,  and  a  general  denial.  De- 
fradant  filed  its  motion  for  new  trial  within 
the  time  allowed,  wblcb  it  later  abandoned 
by  not  securing  action  of  the  court  thereon; 
then  still  latei^that  is  March  8,  1916,  and 
Independently  of  said  motion  for  new  trial 
and  of  the  grounds  therein  set  up — ^It  filed  Its 
assignments  of  error  hereinafter  discussed ; 
such  of  these  assignments  as  have  beoi  also 
presented  In  Its  brief  In  this  court  were  all 
addressed  either  to  die  trial  court's  actfcm 
upon  the  demurrers,  general  and  special,  or 
upon  the  admission  or  rejection  of  evidence : 
In  all  instances  this  action  of  the  court, 
which  Is  a  matter  of  record  wholly  apart 
from  the  abandoned  motl<m  for  new  trial, 
was  duly  excepted  to  by  tbe  defendant  It 
further  duly  applied  for  and  perfected  Its 
writ  of  error  to  tbls  court,  and  Qp<ni  nidi 
writ  of  nror  tbe  trial  bere  Is  bad. 

[il  Tlie  defendant  In  error  bas  filed  In 
this  court  and  Insisted  upon  his  motion  to 
dismiss  the  writ  of  error,  mainly  upon  the 
ground  that  the  assignments  of  error  contain- 
ed In  the  transcript  cannot  be  considered 
under  the  statutes  and  rules,  because  a  mo- 
tion for.  new  trial  was  filed  and  not  called 
to  the  attention  of  the  trial  court,  and,  un- 
der article  1612,  Vernon's  New  Sayles*  Stat- 
utes, a  motion  for  new  trial  constitutes  the 
assignments  of  error,  and  a  totally  different 
set  of  assignments  attempted  to  be  filed  Is 
not  entitled  to  consideration.  In  tbls  motion 
he  concedes  that  this  court  has  iurladlctlon  of 
the  case,  due  to  tbe  p^ection  of  the  writ  of 
error,  but  Insists  that  it  should  dismiss 
tbe  writ  for  nonoconpUance  with  the  rules 
and  the  statutes.  His  cratteutlon  la  that 
under  rule  71a  by  the  Suprone  Court  (146 
S.  W.  vll)  and  said  article  1612,  this  court 
cannot  consider  said  assignments  of  error, 
because  they  were  not  embodied  in  the  mo- 
tion for  a  new  trial  shown  by  the  record  to 
have  been  duly  overruled.  We  cannot  sus- 
tain this  contention,  nor  so  construe  said 
article  1612,  but  we  think  the  plain  purpose 
of  said  article  was  to  permit  such  assign- 
ments to  be  filed  either  in  or  Indep^dently  ot 
tbe  motion  for  new  trlaL  W.  U.  TeL  Co,  t. 
Mitchell,  89  Tex.  441,  SS  S.  W.  4;  American 
Life  Ins.  Co.  V.  Rowell,  175  S.  W.  170;  May 
V.  Wanlger,  164  S.  W.  1106 ;  Lee  r.  Moore, 
162  S.  W.  438 ;  Sargent  v.  Barnes,  159  S.  W. 
368;  Conn  v.  Rosamond,  161  S.  W.  73 ;  Rail- 
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wa7  T.  BeaBley,  106 160,  156  8.  W.  188, 
160  S.  W.  471;  DaviB  T.  ParkB,  157  S.  W. 
449;  Stein  Tire  Co.  t.  rulton.  168  8.  W. 
1013:  Craver  v.  Greer,  107  Tex.  856.  170  S. 
W.  862 ;  ThompMm  t.  Price,  Iff?  S.  W.  28S; 
OaU,  T.  A  W.  B7.  do.  t.  Dicker,  108  'Tex.  126; 
187  &  W.  184.  Accordingly  we  OTerrale  tbe 
motion  to  diBmlsB  the  writ 

Oomlng  now  to  the  merits  of  the  ai^)eal: 
Since  the  evldoice  In  all  sabetaBtlal  and  ma- 
terial respects  estaMIsbed  tbe  facts  as  plead- 
ed by  plalntur,  Including  tbe  telegraph  com- 
pany's  n^Ugence,  since,  fnrth»,  oa  page  2  of 
its  brief  filed  in  this  court  it  lias  admitted 
tiiat  It  was  guilty  of  the  negUgoice  charged, 
we  omit  from  both  the  plaintiff's  pleadings 
and  the  court's  charge  the  averments  of,  and 
the  instructions  ctmcmilng,  this  ne^lgence  as 
nearly  as  may  be.  In  all  other  material  re- 
spects the  allegations  of  plalntift  were  as  fol- 
lows: 


rrhat  on  Baid  20th  da^  of  Aaguit.  A.  D.  1906^ 
plaintifiTa  wife  and  atepdausbter.  Miss  Gene- 
▼ieTC  Chilaon.  were  sojourning  temporarily  In 
the  city  of  Denver  in  tbe  state  of  Colorado,  and 
were  then  stopping  at  the  Shirley  Hotel  in  said 
ci^;  tliat  on  said  date,  to  wit,  August  19, 1006, 
plaintiff  and  bis  wife  and  stepdaagbter  had 
their  domicile  and  home  in  the  city  of  Houston, 
Harris  county,  Tex.,  and  they  were  on  said 
date  in  tlie  dty  of  Denver,  and  bis  said  wife 
and  stepdaugbter  were  on  said  date  in  the  ci^ 
of  Denver  spending  a  part  of  tbe  summer; 
that  when  plaintiff  and  wife  and  stepdaugbter 
last  parted  plaintiff's  wife  was  apparently  In 
good  health;  that  it  was  understood  and  ar- 
ranged between  plaintiff's  wife  and  himself 
and  stepdaagbter  that  they  were  to  be  snp- 
plied  by  plaintiff  idtb  money  and  funds  as  need- 
ed on  their  summer  vacation  while  visiting  Den- 
ver, and  that  they  might  inform  him  of  aaid 
needs  eitlier  by  telegraph  or  letter. 

"That  plaintiff  was  at  said  time,  to  wit.  Au^ 
gust  29,  1906,  and  at  aU  times  thereafter  and 
«t  the  time  of  separating  from  hia  wife,  finan- 
cially able  and  willing  to  gratify  all  their  wants 
and  meet  any  demands  for  money  made  by  them 
to  him. 

"That  on  said  August  29,  1906,  plaintiff's 
wife,  who  was  then  located  in  tbe  city  of  Den- 
ver, as  aforesaid,  was  taken  suddenly  and  dan- 
gerously ill  to  such  an  extent  as  to  utterly 
prostrate  her,  and  confine  her  to  her  bed  and 
room,  and  require  the  attenUon  oi  a  physician 
and  surgeon;  that  plaintiff's  wife  and  step- 
daughter were  utter  strangers  in  the  dty  of 
Denver,  having  no  friends  and  associates  to 
appeal  to  for  assietance  or  financial  aid,  but 
were  at  said  time  and  on  said  date  entirely  de- 
pendent for  financial  aid,  for  counsel  and  as- 
sistance, on  this  plaintiff;  that  bis  stepdaugh- 
ter, Genevieve  Cbilson,  was  a  young  lady,  in- 
experienced, and  who  had  never  had  to  rely  up^- 
on  herself  in  case  of  emergency  or  otherwise; 
that  [dalntiff  bad  formerly  resided  in  the  city 
of  Dniver  and  other  portions  of  Colorado,  and 
had  many  friends  and  acquaintances  residing  In 
the  dty  of  Denver  on  said  20tb  day  of  Au- 
gnst,  1906,  bat  none  of  them  knew  or  were 
acQoainted  with  either  his  wife  or  stepdaughter. 
Miss  Cbilson. 

"That  plaintiff's  stepdaughter,  being  at  the 


bedtide  of  her  sick  mother,  and  the  only  com- 
panion and  adviser,  on  August  20,  1900,  at 
the  Inetance  of  her  mother  and  in  her  own  be- 
half and  in  the  behalf  of  this  plaintiff,  deliver- 
ed to  defendant  company  at  Its  office  in  tbe  dty 
of  Denver  the  folloi^ing  messages,  and  paid  for 
the  same  the  compensation  demanded  by  said 
company,  which  was  the  usnal  and  customary 
charges  therefor,  said  messages  so  delivered 
were  in  substance  as  follows:  'Denver,  Colora- 
do, Aug.  29th,  1906.  Jndg«  M.  8.  Waller,  22 
and  23  U asonic  Temple,  EI  Paao,  Texas.  Mov- 
ed Mama  to  hospital  tonight  Will  operate  to- 
morrow, very  dangerous  condition,  blood  poison- 
ing, wire  money  immediately,  am  very  worried. 
Genevieve.' 

"And  also  the  following:  'Denver,  Colorado, 
Aug.  30th,  1006.  Judge  M.  S.  Waller,  Boom 
22  Masonic  Temple,  El  Paso  Texas.  Doctor 
obliged  to  peif  orm  hig  operation  to  save  mama's 
life,  very  critical  condition,  come  at  once.  Gen- 
evieve.' 

"That  said  messages  and  telegrams  as  indicat- 
ed by  their  terms  were  intended  to  inform 
plaintiff  of  two  things:  First,  tbe  dangerous 
sickness  of  plaintiff's  wife;  and,  second,  that 
she,  Genevieve  Chilson,  plaintiff's  stepdaughter, 
and  plaintiff's  wife,  were  destitute  of  money, 
and  were  In  dtetress  and  in  need  of  money  at 
once  to  relieve  plaintUTs  wife  and  stepdaugh- 
ter of  their  distreaa  and  needs  and  to  have 
plaintiff  come  to  their  assistance  at  once. 

"That  said  corporation  did  not  transmit  end 
forward  said  two  telegrams,  or  either  of  them, 
as  herein  set  out,  from  EI  Paso  to  Marfa  on 
the  aOth  day  of  August,  1900.  or  at  any  other 
date,  but  delivered  same  to  plaintiff  at  his  spe- 
cial Bolicitation,  instance,  and  request  in  the 
dty  of  M  Paso  on  September  1, 1906. 

"That  on  August  31,  1906^  plaintiff,  iriiile 
still  sojourning  at  his  hotel  at  Marfa,  Tex.,  as 
hereinabove  alleged,  did  receive  a  telegram  sent 
to  him  by  way  of  Galveston,  from  bis  step- 
daugbter, Genevieve  Chilson,  which  said  tele- 
gram was  in  substance  as  follows:  'Denver, 
Colorado,  August  Slst,  1906.  M.  S.  Waller, 
Mother  had  serious  operation  yesterday,  died 
this  morning.  Genevieve  Chilson.' 

"That  that  was  the  first  information  plain- 
tiff received  of  the  illness  of  bis  wife  and  the 
condition  and  situation  of  her  and  bis  step-  . 
danghter,  and  that  immediately  upon  receipt 
of  same,  which  was  about  the  noon  hour  on 
August  31, 1906,  plaintiff  telegraphed  to  friends 
in  Denver,  and  other  points  near  there,  and  ad- 
vised them  of  the  death  of  his  wife,  and  of  the 
situation  of  bis  stepdaughter  alone  with  the 
corpse  of  her  aaid  mother,  and  among  stran- 
gers and  without  fands,  and  requested  them  to 
go  to  hec  assistance  at  once  and  render  to  her 
all  assistance,  financially  and  otherwise,  neces- 
sary, and  to  see  to  the  burial  preparations 
and  preparing  of  the  body  for  burial  and  em- 
balming same,  and  to  furnish  a  burial  casket, 
and  to  do  any  and  all  other  things  necessary 
and  proper  in  the  premises,  and  to  relieve  the 
distressed  condition  of  his  said  stepdaughter's 
mind  in  so  far  as  possible. 

"That  be  also  immediately  telegraphed  to 
his  said  stepdaughter  at  Denver  that  he  had 
telegraphed  to  friends  in  and  near  Denver  to 
furnish  her  with  money  and  all  other  assistance 
necessary  and  proper,  and  also  instructed  her 
as  to  her  conduct  in  the  premises,  and  that  he 
would  go  to  her  on  tbe  first  train. 

"Plaintiff  would  further  represent  that  Macf a 
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wai  a  imall  town  vith  no  iMiik,  and  plaintiff 
could  not  remit  moDey  to  his  Btepdaugbter  by 
the  Qsnal  conrae  by  telegraph,  but  that  he  did 
the  next  best  thing,  and  that  waa  to  telegraph 
bis  friends,  as  above  alleged,  wbo  were  amply 
able  and  willing  to  render  to  her  all  of  the  ai- 
sifltance  reqaested,  and  they  did  upon  receipt 
of  the  said  telegranis  to  them,  which  waa  late 
in  the  afternoon  of  the  said  Slet  day  of  Angust, 
1006,  call  at  the  hotel  where  the  body  of  his 
said  wife  waa  then  lying,  and  where  hie  said 
stepdaaghter  was  still  staying,  and  arranged  to 
have  said  body  embalmed  and  prepared  for  bur- 
ial, and  took  charge  of  her  said  remains,  and  in 
lo  far  as  possible  to  do  ao  rellered  the  distress 
of  mind  of  his  said  stepdaughter,  snd  stranged 
to  have  her  cared  for  antil  the  arrival  of  plain* 
tiff. 

"That  by  reason  of  the  negligence  of  the 
defendant  plaintiff  was  prevented  for  a  period 
of  36  hours  from  learning  the  condition  and 
situation  of  his  wife  and  stepdaughter,  and  was 
prevented  for  said  period  of  time  from  tele- 
graphing them  money  needed  by  them  in  their 
distress,  and  was  prevented  bom  contributing 
those  last  testimonials  of  love  so  naturally 
pTonvted  by  the  dreomst^ees,  which  he  would 
have  contributed  to  his  wife  by  means  of  de- 
fendant's telegraph  wires  prior  to  her  death, 
and  was  prevented  from  informing  his  wife 
in  her  last  illness  and  his  said  stepdaughter  that 
be  would  go  at  once  to  Denver,  and  be  with 
them  and  give  them  his  assistance  and  aid  in 
their  distressed  condition,  and  farther  was 
prevented  from  being  with  them  for  the  pe- 
riod of  86  hours,  in  that  plaintiff  would  have 
started  on  Ms  way  from  Marfa,  Tex.,  to  Den- 
ver, Colo.,  August  30th,  inatead  of  August  Slst, 
as  he  was  forced  to  do  by  reason  of  not  receiv- 
ing said  information  promptly,  as  herein  stat- 
ed, and  further  was  prevented  by  said  negli- 
gence from  informing  his  wife  and  stepdaugh- 
ter to  whom  they  could  apply  among  his  friends 
and  acqoaintancea  in  the  city  of  Denver  for  aid, 
assistance,  and  comfort  in  their  distressed  con- 
dition and  situation;  that  because  of  said  neg- 
ligence on  the  part  of  defendant,  its  agents, 
servants,  and  employees,  as  above  alleged,  his 
said  stepdaaghter  and  his  wife,  for  a  period  of 
from  18  to  20  hours  before  tiie  death  of  his 
said  wife,  were  alone  among  strangers,  with- 
out funds,  and  dependent  entirely  for  all  that 
they  received,  including  medicine  and  medical 
attention,  hospital  fees,  and  everything  else, 
upon  people  charitably  inclined,  end  his  said 
wife  died  without  ever  having  a  last  message 
from  him,  and  believing  that  he  was  ignoring  the 
appeals  sent  to  him  by  telegraph  as  above  al- 
leged, and  his  said  stepdaughter  was  left  among 
strangers,  in  a  strange  land,  with  the'  corpse  of 
her  mother,  unprepared  for  burial,'and  no  burial 
arrangements  or  preparations  made  for  at  least 
12  hours  after  the  death  of  his  said  wife,  dur- 
ing all  of  which  time  she  was  wholly  without 
funds,  which  conditions  would  not  have  existed 
had  said  telegram  been  transmitted  and  deliver- 
ed as  defendant,  its  agents,  aervants,  and  em- 
ployees contracted  to  transmit  and  deliver,  be- 
cause of  all  of  which  plaintiff  has  Buff<;red, 
and  continues  to  suffer,  great  mental  pain, 
poignant  grief,  distress  Of  mind,  mental  anguish, 
humiliation,  and  mortification,  to  his  damages  In 
the  sum  of  91.905." 


Aside  froia  its  refermce  to  defendants  nc^;- 
llgoice.  tbB  relevant  parts  of  fbe  court's 
<duurge  were  as  follows : 

"If  you  believe  that  sut^  taOure  prevented 
plaintiff  from  furnishing  financial  assistance  to 
his  wife  at  Denver,  and  that  plaintiff  was  pre- 
vented from  wiring  his  said  wif*  that  he  had 
received  said  messages  and  was  going  to  her  on 
the  first  train,  if  you  should  beUeve  that  If  he 
had  received  said  messages  be  would  have  sup- 
plied his  said  wife  with  money,  and  would  have 
wired  her  that  be  was  going  to  Denver  on  the 
first  train,  and  that  be  would  have  done  so; 
it  yon  further  beUeve  that  the  corpse  of  plain- 
tiff's said  wife  was  unpreitared  for  burial  at 
Denver  for  an  unreasonable  length  of  time,  and 
if  you  further  believe  that  because  of  audi 
facts,  if  the  facta  you  so  find  to  be,  idalntiff  suf- 
fered grief  or  mental  anguish;  and  if  you  further 
believe  that  the  defendant  should  have  contem- 
plated tliat  If  said  messages  were  not  delivered 
plaintiff  would  suffer  such  grief  or  mental  an- 
guish—then yon  will  find  in  favor  of  plaintiff 
and  assess  Us  damages  In  such  sum  as  you 
may  beUeve  from  the  evidence  will  reasonably 
and  fairly  compensate  Urn  for  snch  grief  and 
mental  anguish,  if  any,  suffered  by  him. 

"Should  you  not  believe  from  the  evidence 
that,  bad  plaintiff  received  said  two  messages, 
be  could  and  would  have  rendered  the  said  Gen- 
evieve Chilson  finandal  aid  in  time  to  have  the 
corpse  of  bis  said  wife  prepared  for  burial  im- 
mediately after  her  death;  or  if  yon  do  not 
believe  lirom  the  evidence  that,  had  plaintUT 
supplied  the  said  Genevieve  C^iilaon  with  the 
necessary  funds,  she  would  have  caused  the 
body  of  plaintiff's  wife  to  have  been  prepared 
for  burial  within  a  reasonable  time  aftAr  her 
death;  or  if  you  do  not  believe  from  the  evi- 
dence that  said  Genevieve  Olulson  was  without 
money  or  financial  aid  at  the  time  and  under 
the  drcumstances  submitted  in  the  preceding 
paragraph  of  this  charge;  or  it  you  ^ould  be- 
lieve that  the  failure  to  have  the  body  of  bis 
wife  prepared  for  burial  within  a  reasonable 
time  after  her  death,  if  you  have  so  found, 
did  not  cause  the  plaintiff  to  suffer  humilia- 
tion, mortification,  or  distress  of  mind;  or  if 
you  should  beUeve  that  at  the  time  and  under 
the  drcumstances  in  the  preceding  paragraph 
of  this  charge  that  the  said  Genevieve  Chilson 
was  without  money  or  flnandal  aid.  and  because 
of  which  the  body  of  {daintilPs  wtfe  was  not 
prepared  for  burial  vrithin  a  reasonable  time 
after  her  death,  and  because  of  which  plaintiff 
suffered  humiliation,  mortification,  and  dlstresa 
of  mind,  but  do  not  further  believe  from  the 
evidence  that  the  defendant  at  the  time  of  re- 
ceiving said  measages  should  have  reasonably 
contemplated  that  plaintiff  was  likely  to  suffer 
some  such  humiliation,  mortification,  and  dis- 
tress of  mind  If  the  said  Genevieve  Chilson 
and  her  mother  did  not  promptiy  receive  money 
or  finandal  aid— then  and  in  dther  of  such 
events  you  will  let  your  verdict  be  fw  the  de- 
fendant." 

The  first  12  aseignmenta  of  vmr  niae.  In 
varying  forms,  bat  one  question,  which  goes 
to  the  very  fouudatiw  of  plaintHTs  case,  and 
vbidi.  by  largely  ad<^ng  tb»  language  <tf 
plaintiff  in  error,  may  be  stated  as  ftdlowa: 
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Tlie  m«ata1  anguish  allied  was  not  the 
proximate  result  of  defendant's  n^Ilgence. 
And  that  the  damages  were  too  remote,  con- 
tingent, nnoertalD,  and  speculative,  and  that 
there  was  no  gronnd  or  element  q£  recoTer- 
able  or  acttonable  damages  alleged  and 
proved. 

Rec(^lzlng  that  the  lines  of  cleavage  be- 
tween recoveraUe  and  nonrecoverable  ele- 
ments of  damages  In  exclusively  mental 
anguish  cases  are  very  ^se,  and  while  ad- 
hering— both  upon  prlndple  and  In  deference 
to  well-established  authority  in  Texas— to  the 
doctrine  allowing  recovery  in  such  cases,  yet 
this  court  does  not  desire  to  undertake  any 
elongation  nor  extension  of  It;  each  case 
must  largely  rest  up<Hi  Its  own  foundations. 
For  this  reason  we  have  above  recited  the 
case  as  pleaded  and  as  explained  in  the 
court's  charge  a  little  more  fully  than  would 


rights  here  to  say,  as  the  telegraph  company 
Ro  earnestly  Insists  In  this  court,  that  he 
suffered  uselessly  and  unnecessarily,  and 
therefore  cannot  recover  damages,  because 
his  wife  and  daughter  wanted  for  nothing, 
everytJiing  needed  having  been  supplied  by 
"strangers  and  those  charitably  Inclined." 
Even  if  the  correctness  of  this  statement  as 
to  what  happened  were  conceded,  that  very 
fact,  under  the  circumstances  here,  as  we 
view  It,  established  the  right  of  action  in 
plaintiff,  for  the  very  plain  reason  that  it 
was  his  right  and  privilege  to  be  hlms^ 
allowed  to  supply  the  needs  of  his  dying 
wife  and  worried  daughter,  and  not  to  be 
compelled  by  the  telegraph  company's  ncgU- 
gence  to  leave  tbem  to  Hie  ministrations  of 
"strangers  and  those  diiarltalily  Inclined"; 
and  this  stin  further  for  the  much  more  em- 
phatic reason  that  tbrongta  bta  lack  of  fenowl- 


otherwise  have  been  necessary.                     ^                   ^            ^  ^ 
We  cannot  therefore  go  with  some  of  the  .       „  '^l  .  z"  . 


cases  cited  by  the  telegraph  company  into  a 
discussion  of  the  fundamental  Question  of 
whether  or  not  m^ital  anguish  alone  Is  ever 
an  actionable  element  of  damage.  It  being,  as . 
before  stated,  no  longer  an  open  queatlcm  in 
Texas,  we  pretermit  any  coDBlderatloa  of  it, 
and  content  ourselves  with  here  citing  some 
of  oar  cases  so  holding:  W.  V.  Tel.  Co.  v. 
Ohllson,  168  S.  W.  878  (writ  of  error  denied 
by  Supreme  Court);  Goodwin  v.  W.  U.  Tel. 
Co.,  160  S.  W.  107;  McFarlane  v.  W.  U.  Tel. 
Co.,  161  S.  W.  67 ;  W,  U.  Tel.  Co.  v.  Richards, 
16S  S.  .W.  11S7;  W.  U.  T^  Co.  t.  Simpson. 
73  Tex.  430.  U  &  W.  885;  S.W.  Td.  ft  Tiel. 
Co.  V.  Pearson,  137  S.  W.  736;  Stuart  v.  Td. 
Co.,  66  Tex.  680.  IS  S.  W.  361.  60  Am.  Rep. 
623 ;  TeL  Co.  v.  Copper,  71  Ttex.  607,  9  S.  W. 
698,  1  L.  R.  A.  728, 10  Am.  St.  Rep.  772;  TeL 
Co.  V.  Richardson.  79  Tex.  640, 16  S.  W.  680; 
T^.  Co.  V.  Rich,  69  Tex.  Civ.  App.  896, 126  S. 
W.  687 :  Tel.  Co.  v.  Qnigley,  129  Ky.  788,  112 
8.  W.  897, 19  L  R.  A.  (N.  S.)  576 ;  S.  W.  TeL 
ft  Tel.  Co,  V.  Allen,  146  S.  W.  1066 ;  S.  W.  Trt. 
A  TeL  Oo.  V.  G^ng;  137  S.  W.  764. 

We  think  the  contents  of  the  two  messages 
sued  upon  here  were  In  themselves  such  that 
the  telegraph  company  might  reasonably  have 
anticipated  the  conditions  and  consequences 
fdiown  to  have  existed  and  resulted,  but,  If 
there  be  doubt  about  that  that  they  were 
clearly  sufficient  to  put  it  upon  notice  that 
such  conditions  and  consequences  might  exist 
and  result,  and  so  to  cast  upon  it  the  duty  of 
making  Inquiry  and  seeliing  further  informa- 
tion. See  Tel.  Co.  v.  Hendricks,  26  Tex.  Civ. 
App.  366.  63  S.  W.  341;  Tel.  Co.  v.  Snodgrass, 
94  Tex.  2S4,  60  S.  W.  308,  86  Am.  St.  Rep.  851; 
Tel.  Co.  V.  Gamble,  101  S.  W.  1166. 

It  is  very  conclusively  shown  la  the  evi- 
dence that,  bad  it  made  such  inquiry,  it  could 
have  quickly  obtained  the  facts  and  have 
been  in  position  to  have  entirely  avoided  the 
negligence  it  has  thus  confessed  in  this  court 

Kor  is  it  any  answer  to  plaintUTs  violated 


rectly  by  tbe  company's  n^llgence,  he  suffer- 
ed first  ftnd  that  cmtlDnouaay  thronghoat  a 
period  of  30  hours,  and  then  discovered  13iat 
tbeiy  bad  been  so  furnished  by  strangers. 
Does  this  obliterate  tbe  fact  that  he  bad  so 
suffered?  The  evidence  is  undisputed  that 
he  very  keenly  suffered  in  anticipation  of 
and  worry  about  the  privations  his  dying 
wife  and  worried  daughter— penniless  and 
alone  In  a  strange  dty  among  and  wholly  de- 
pendent upon  strangers — must  have,  as  he 
then  thought,  endured  In  that  fateful  two 
(teya  between  about  10  or  11  o'clock  a.  m.  of 
August  30th  and  late  in  the  afternoon  of 
August  31st,  and  until  they  had  been  at  this 
latter  boor  relieved  by  his  friends;  because, 
on  arriving  at  ES  Paso,  he  knew  all  the  facts 
of  their  condition  and  their  need  which  bad 
been  stated  In  these  first  two  messages,  and 
he  then  also  further  knew,  from  the  third 
telegram  he  had  previously  received  at  Uai^ 
fa,  that  they  conld  not  have  been  rdieved 
for  those  two  days  by  or  through  blm  or  his 
friends;  and  further  because,  be  did  not 
know  until  he  reached  Denver — 36  hours  still 
later— that  they  had  not  in  fact  endured  such 
privations  as  he  bad  thus  anticipated  and 
feared  they  would.  How  can  this  subsequent 
knowledge  that  his  fear  had  t>een  unfounded, 
and  bis  consequent  suffering  from  that  one 
cause  alone  unnecessary,  obliterate  the  ac- 
complished fact  that  he  had  already  as  poign- 
antly endured  that  suffering?  Further  how 
could  this  subsequent  knowledge  possibly  re- 
lieve tbe  telegraph  company  from  its  direct 
responsibility  for  having,  through  Its  admit- 
ted negligence,  solely  caused  him  to  endure 
thiit  experieufo?  Here  Is  furnished,  we 
think,  a  parallel  in  principle  to  the  case,  of 
Telegraph  Co.  v.  Klqh,  CO  Tex,  Civ.  App.  395, 
12G  S.  W.  6S7,  which  was  an  action  for  fail- 
ure to  deliver  a  message  advising  plaintiff 
that  yellow  fever  was  pruvaleui  in  San  An- 
tonio, where  be  was  going.  Tbe  message  was 
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not  d^vered,  he  wont  there  not  knowing  of 
the  existence  of  yellow  fever  there,  and  was 
compelled  to  remain  about  19  bovra  befm 
he  ooald  get  a  train  homfc  He  dalmed  to 
bare  BOfFvcd  mmtal  angnlah  while  there  be- 
cause ot  the  fear  that  he  would  contract 
yellow  fever,  and  that  he  might  be  quaran- 
tined and  kept  from  home  for  an  indefinite 
period.  The  court  in  upholding  his  rl^t  to 
recover  said: 

"The  fact  tliat  yellow  fever  is  a  contaglonB 
diBeaae  or  infectioaa,  and  to  a  large  per  cent,  of 
cases  a  fatal,  disease,  is  a  matter  of  general 
knowledge,  and  is  abundantly  established  by  the 
evidence  in  this  record.  It  is  also  a  matter  of 
common  knowledge,  that  the  methods  of  pre- 
venting the  spread  of  the  disease  are  vastly 
more  effective  now  than  they  were  in  1903, 
when  this  fever  was  discovered  in  San  Antonio, 
and  that  at  that  time,  whenever  the  yellow  fe- 
ver was  discovered  in  a  eommaoity,  fear  'tiiat 
it  would  become  epidemic  was  almost  imiversal, 
and  in  view  of  its  fatal  character  we  do  not 
think  it  can  be  said,  as  a  matter  of  law,  that  a 
person  of  ordinary  firmness,  intelligence,  and 
courage  would  not  have  suffered  mental  anguish 
by  having  to  remain  in  a  community  In  which 
the  disease  had  appeared.  The  agent  of  appel- 
lant knew  the  purpose  for  which  the  telegram 
was  sent,  and  we  think  that  he  might  reasonably 
have  anticipated  that,  if  it  was  not  delivered 
promptly,  appellee  would  go  to  the  infected  city 
in  ignorance  of  the  fever,  and  that  when  he  dis- 
covered the  fact  that  there  were  caaes  of  yellow 
fever  in  the  dty  he  would  suffer  mental  an- 
guish through  fear  of  contracting  the  disease. 
The  fact  that  it  may  have  sabsequently  devel- 
oped that  be  was  in  oo  actual  danger  is  imma- 
terial. If  he  suffered  from  a  reasonable  appre- 
hension of  contracting  the  disease,  under  the 
circumstances  as  then  known  to  him  and  to  the 
appellant,  the  latter  is  liable  for  the  mental 
anguish  thus  caused  by  its  failure  to  comply 
with  its  contract  to  use  reason^le  care  to  make 
timely  delivery  of  the  telegram. 

^e  think  it  also  follows,  from  the  facts  be- 
fore stated,  that  appellee's  apprehension  that 
he  would,  by  the  enforcement  of  quarantine 
regulations,  be  kept  from  his  business  and  fam- 
ily, was  such  a  reasonable  and  probable  result 
of  appellant's  negligence  in  the  matter  of  the 
delivery  of  the  telegram  as  wonld  render  it  lia- 
ble for  the  mental  anguish  of  appellee  caused 
thereby." 

But  the  humiliation  arising  from  contem- 
platicm  of  the  embarrassment  and  hardships 
he  thought  his  loved  ones  had  been  compelled 
to  undergo  was  neither  the  only,  nor  by  any 
means  the  most  severe,  element  of  mental 
anguish  the  plaintlfT  here  was  shown,  to  have 
endured.  It  may  be  well  to  preface  the  re- 
cital of  his  furthOT  sufferings  with  the  state- 
ment that  this  record  is  as  silent  as  the  tomb 
of  his  dead  wife  as  to  any  suggestion  or  inti- 
mation of  any  lack  between  them  at  the  usual 
mutual  affection  and  consideration  obtaining 
betwe^  huAand  and  wife,  or  of  any  other 
condition  which,  upon  bis  part,  might  have 
rotdercd  him  indifferent  about  promptly 


claiming,  meeting,  and  disdiarging  every 
privilege  uid  duty  towards  his  family; 
rather  the  contrary  appears.  This  being  so, 
it  was  furtlier  aUsged  and  Sbown  that  Us 
being  deprived  of  the  oi4>ortunlty  of  bimsdf 
directly  commnnlcating  through  messages  to 
his  wife  those  last  testimonials  of  love  and 
affection  before  her  deatb  caused  lilm  great 
sorrow  and  grief. 

Then,  finally,  the  knowledge  tliat  came  to 
him  on  rea<dilttg  Dmver  that  bis  wife's  body, 
for  a  lack  of  money,  bad  lain  unprepared  for 
burial  for  what  the  jnry  must,  under  the 
court's  <iiaige,  have  found  was  an  unreason- 
able length  of  time,  to  wit,  more  than  12 
hours,  might,  and  we  are  told  by  him  did, 
add  sorrow's  crown  of  sorrow  to  this  man's 
mental  suffering. 

Another  very  plausible  omtentlon  of  coun- 
sel for  the  telegraph  company  Is  that  what 
plaintiff  really  suffered  from  was  the  death 
of  his  wife,  caused  by  the  intervention  of  a 
Higher  Power,  and  hence  there  was  no  causal 
connection  between  such  suffering  and  the 
company's  negligence.  The  answer  to  this 
position  is  twofold:  In  the  first  place,  the 
above-dted  authorities  hold  that  recovery 
may  be  bad  In  such  cases  for  any  Increased 
pain  or  suffering  that  may  have  been  sustain- 
ed because  of  the  negligent  ftdlore  to  deliver 
the  telegram ;  in  the  second  place,  we  do  not 
think  it  could  be  said  that  the  suffering  here 
shown  was  dther  the  result  of  "mort)ld  sm- 
ritlveness,"  or  of  what  Is  termed  reflex  or 
sympathetic  suffering,  that  is.  having  Its  ori- 
gin in.  and  based  solely  upon,  the  suffering 
of  others,  and  but  for  which  it  would  not  ex- 
ist at  all ;  but  It  was  raUier  the  Independent 
feeling  of  a  sentient  b^g— proud,  perhaps, 
and  certainly  affectionate  towards  his  wife 
and  daughter,  not  only  capable  of,  but  also 
anxious,  ready,  and  willing  to  claim,  every 
privilege  of  love  and  relationship  and  to  sup- 
ply every  need,  financial  and  othem'lse — orig- 
inating in  and  directly  arising  from  the  in- 
Tsslon  and  wounding  of  his  own  individual 
sensibilities  and  affections. 

Consequently,  holding  as  we  do,  that  the 
petition  stated,  and  the  charge  submitted^  a 
pnq)er-and  recoverable  cause  of  action,  wltii- 
out  the  citation  of  additional  authorities,  we 
overrule  the  first  12  assignments. 

The  second  group  of  assignments — that  is, 
13  and  14 — challenge  the  court's  action  in  ad- 
mitting over  objection  testimony  to  the  effect 
that  prior  to  her  death  plaintiff's  wife  kept 
calling  for  him,  and  had  been  very  much 
worried  on  being  told  that  no  reply  had  been 
received  from  him.  The  bills  of  exception 
show  that  the  court  admitted  this  testimony 
solely  for  the  purpose  of  showing  the  mmtal 
and  physical  condition  of  plalntUTs  wife. 
Under  all  the  drcnmstances  here  we  cannot 
say  that  tills  was  prejudicial  error.  Kecur- 
rence  now,  for  a  momoit,  to  the  court's 
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charge,  as  quoted,  will  sbow  that  plaintiff's 
right  to  recover  was  very  plainly  restricted 
to  his  own  mental  suffering  and  anguish,  and 
not  that  of  bis  wife;  and,  having  do  right 
to  consider  this  testimony,  except  as  bearing 
upon  plaintiff's  state  of  mind,  It  win  not  be 
presumed  tide  Jiu7  violated  th^  Instructions 
and  did  ea 

Kor  can  we  say  that  this  erldaic^  takoi  In 
connection  with  the  other  circumstances  In 
this  case,  conld.not  he  propo-Iy  considered  by 
the  Jnry  In  estimating  the  feelings  of  llila 
plaintiff  for  bis  wife,  or  of  the  mutual  feel- 
ing between  them,  and  theretbre  as  tendlnc 
to  abow  wliedier  or  not  he  reaUy  suffered 
as  alleged.  It  timefore  aeons  to  us  that  the 
principle  announced  In  TeL  Co.  t.  Lydon,  62 
Tex.  364, 18  S.  W.  701,  and  TeL  Oo.  t.  Adams, 
75  Tex.  635,  12  8.  W.  S57,  «  L.  B.  A.  844,  16 
Am.  8t  Bep.  920.  applies  here.  Accordingly 
we  orermle  both  these  assignments. 

By  its  third  group  of  assignments,  15  to  18. 
induslre,  the  telegraph  company  complains 
of  the  admission  over  its  objection  of  the  tes- 
timony of  plaintiff's  BtepdanghtOT  to  the  effect 
that  lAe  had  no  money,  nor  frlCTds  upon 
whom  she  conid  call  for  aid,  and  that  the 
same  was  furnished  to  her  by  strangers.  Be- 
lieving that  this  evidence  was  directly  ma- 
terial to  the  Issues  properly  made  by  the 
pleading  under  the  court's  charge^  for  the 
reasons  given  In  our  discussion  of  the  first 
12  assignments,  we  likewise  overrnle  these. 

Having  already  held  that  the  matters  com- 
plained of  In  the  last  group  of  assignments, 
19  to  21,  inclusive,  constituted  a  recoverable 
cause  of  action  In  plaintiff,  it  follows  that 
the  court  did  not  err  in  permitting  him  to 
testify  to  them. 

This  disposes  (rf  all  the  questions  raised, 
and  finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  wUl  ba  in  all 
things  afilrmed. 

Affirmed. 

On  Motion  for  Rehearing. 

In  our  original  c^lnlon  the  main  conten- 
tions of  the  telegraph  company  in  this  case 
were  summarized  as  follows: 

"Iht  mental  anguish  alleged  was  not  the 
proximate  result  of  defendant's  negligence,  and 
that  the  damages  were  too  remote,  cootiiigeDt, 
uncertain,  and  speeulatire.  and  that  there  was 
no  groond  or  element  of  rceorerabla  or  actio»> 
aUe  damages  alleged  and  ^rored." 

[fl  After  modi  deltberatlon,  and  not  wtth*- 
OQt  some  beidtatlon,  the  qnesttcHis  so  stated 
were  resolved  adWaely  to  the  plaintiff  In 
error,  and  going,  as  they  necessarily  did,  to 
tiie  tottndattons  of  the  ease^  that  ccmclnalon 
— 4n  file  absence  of  a  holding  that  there  waa 
othor  Eerersible  error — led  to  the  afBtmance 
of  Uie  trial  court's  Judgment.  But  after  a 
ftirther  consideration  upon  rehearing  of  all 
questions  presented,  much  aided  by  the  very 


able  and  comprehensive  additional  brief  filed 
by  plaintiff  In  error,  the  majority  of  the  court 
have  reached  the  conclusion  that  our  former 
determination  of  this  fundamental  question 
waa  error,  and  that  this  basic  contention  of 
the  telegraph  company  that  the  damages  al* 
leged  were  too  remote,  contingent,  un(!ertaln, 
and  specnlatlTe  must  be  sustained. 

"In  arriving  at  this  conclusion,  a  re-exam- 
ination  of  the  adjudicated  cases  In  Texas  has 
convinced  tiie  majority  of  this  court  that  our 
orl^nal  opinion  would  extend  the  mental 
anguiah  doctrine  in  tills  state  beyond  what 
has  heretftfore  been  regarded  as  Its  legitimate 
omflnes;  that  the  Rich  Oase,  69  Tex.  Olv. 
Ap^.  895,  126  8.  W.  687,  quoted  frtm  In  the 
oris^l  <^nlon,  may  be  distinguished  from 
the  case  at  bar,  and  la  therefore  not  strictly 
analogous  with  it,  In  ttiat  in  that  case  there 
was  an  actual,  reascmabie  ground  of  £ear  and 
apprehension  of  contracting  said  amtagioas 
disease  directly  and  proximately  resulting 
from  defendant's  failure  to  deliver  a  telegram 
warning  Rich  not  to  go  to  said  place ;  while 
here  It  is  thought  that  what  defendant  in 
error  really  suffered  from  was  the  illnees  and 
death  of  his  wife  In  his  enforced  absence,  and 
that  therefore  his  were  reflex  injuries  to  the 
feelings  from  mental  distress  of  another,  or 
mere  sympathetic  mental  anguish,  which  are 
not  In  any  event  recoverable;  that  there  is 
lacking  a  proximate  cause — the  negUgmce  of 
the  defendant  Is  not  shown  to  have  proximate- 
ly resulted  In  an  injury  to  the  feelings  of 
I^aintlff  himself  of  such  a  nature  as  the  law 
recognizes—and  that  the  facts  of  the  Instant 
case  make  It  more  nearly  analogous  to  the 
case  of  Telegraph  Co.  v.  Toong,  61  To.  Civ. 
App.  232,  130  S.  W.  257. 

Since  this  determination  of  the  controlling 
questions  presented  necessarily  Involves  the 
finding  that  defendant  in  error  was  not  en- 
titled to  recover,  it  Is  deemed  unnecessary  to 
discuss  other  questions  presented  In  the  mo- 
tion for  rehearing,  except  the  assignment 
that  this  court  erred  In  holding  that  no  re- 
versible error  was  committed  below  In  ad- 
mitting, under  the  circumstances  shown,  the 
testimony  relating  to  the  state  of  mind  of 
defendant  In  error's  wife. 

In  support  of  the  above-stated  conclusions 
of  the  majority  of  the  court,  the  following  au- 
thorities are  collated  and  cited:  W.  U.  Tel. 
Go.  V.  Toung,  61  Tex.  Civ.  App.  232,  130  S. 
W.  257;  TeL  Co.  v.  Luck,  01  Tex.  178,  41  S.  W. 
460,  66  Am.  St  B^.  860;  TeL  Co.  v.  Edmund- 
son,  01  Tex.  206.  42  S.  W.  640;  TeL  Co.  v. 
Unn,  87  Tex.  7,  26  S.  W.  400,  47  Am.  St.  Bep. 
58;  TeL  Co.  v.  Motley,  87  Tex.  88,  27  S.  W. 
52;  Tel.  Co.  v.  OatOn,  88  Tex.  94,  30  S.  W. 
896;  Tel.  Co.  v.  Carter,  85  Tex.  680,  22  S. 
W.  061. 84  Am.  St  Rep.  826;  Tel.  Ga  v.  Wil- 
son, 97  Tex.  22,  75  S.  W.  482;  TeL  CO.  v, 
EuykendalL  09  Tex.  323,  80  S.  W.  965;  De 
Voegler  v.  Tel.  Co.,  10  T&x.  Civ.  App.  220.  30 
S.  W.  1107;  RUAetta  v.  TeL  Ca,  10  Tex.  Civ, 
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Anp.  226,  80  S.  W.  UOS;  BatUff  r.TM.Oo^ 
183  S.  W.  78;  Tel.  Ca  t.  Gbamberlaln,  160  S. 
W.  870;  TeL  Co.  t.  Sberlln,  184  S.  W.  810; 
Tel.  &  Tel.  Co.  WUcoxaon.  128  S.  W.  868; 
TeL  Co.  T.  McNalry,  S4  Tex.  CIt.  App.  880. 
78  S.  W.  960;  Tdl.  Co.  t.  Sterab^rgoa.  107 
Ky.  460,  64  S.  "W.  829;  Tel.  Co.  t.  VIckery, 
158  S.  W.  794;  Hancocfc  v.  TeL  Co.,  137  N.  a 
407,  49  S.  E.  952,  69  L.  B,  A.  405;  Tel.  Ca 
V.  Birchfleld,  14  Tex.  CIt.  App.  664,  38  S. 
W.  635;  TeL  Co.  T.  Heed,  87  Tex.  dv.  App. 
44S,  84  S.  W.  296;  TeL  ft  TeL  Ca  v.  Thomas, 
18S  S.  W.  396;  Goodwin  v.  TeL  Ca.  160  S.  W. 
107;  TeL  Co.  y.  Mcrarlane,  161  S.  W.  57; 
Joske  T.  Irvine,  91  Tex.  674,  44  S.  W.  1060. 

From  the  views  of  the  majority  of  the  court 
thus  expressed  and  the  ctmsequent  decision 
rendered,  the  writer,  adhering  as  he  does  to 
the  contrary  position  as  stated  In  the  original 
opinion,  respectfully  dissents.  It  Is,  for  the 
reason  stated  in  the  former  opinion,  not 
thought  by  him  that  the  principle  applied  to 
the  developed  facts  of  the  Young  Case.  61 
Tex.  Civ.  App.  232,  130  S.  W.  257  (and  the 
line  of  cases  cited  supporting  it),  In  which 
recovery  was  sought  in  behalf  of  both  the 
husband  and  wife,  rules  the  case  at  bar. 

If  It  be  true  that,  under  the  peculiar  facts 
shown  here,  it  would,  under  the  precedents 
of  our  decisions,  be  an  extension  of  the  men* 
tal  anguish  doctrine  in  Texas  to  allow  de- 
ftadant  in  «Tor  a  recovery  In  hla  own  rlffht 
tm  the  suffering  he  aidored,  it  Is  respectfully 
saggested  that  the  eoctenslcm  should  be  made^ 
for  the  simple  reason  that  It  Is  fnndamratally 
right  In  principle.  Hence,  without  lengthen- 
ing the  statement  of  this  dissent,  under  the 
conviction  that  the  original  o[^lon  is  right, 
It  Is  here  reiterated  as  the  view  of  the  writer. 

[3]  But  the  court  all  agreed,  upon  the  re- 
consideration of  the  question,  that  we  erred 
in  holding  that  no  reversible  error  was  com- 
mitted by  the  trial  court  in  admitting  testi- 
mony to  the  efTect  that,  prior  to  her  death, 
defendant  in  error's  wife  kept  calling  for 
him,  and  bad  been  very  much  worried  on 
being  told  that  no  response  had  been  rec^ved 
from,  etc.  A  further  examination  of  the 
cases  of  Tel.  Co.  v.  Lydon,  82  Tex.  364,  18  S. 
W.  701,  and  Tel.  Co.  v.  Adams,  75  Tex.  535, 
12  S.  W.  857,  6  L.  R.  A.  844,  16  Am.  St.  Rep. 
920,  especially  as  construed  In  Tel.  Co.  v. 
Stiles,  89  Tex.  312,  34  S.  W.  438,  and  Tel. 
Co.  T.  Waller,  96  Tex.  589,  74  S.  W.  751,  07 
Am.  St.  Bep.  936,  has  convinced  ns  that  they 
furnish  no  authority  for  our  former  hold- 
ing, and  that  the  testimony  should  have  been 
excluded.  I>efendant  In  error  could  not  In  his 
own  rU^t  recover  for  the  mental  suffering 
and  anguish  of  his  wife,  but  only  for  his  own, 
and  while  the  court  so  restricted  his  right 
of  recovery,  still  the  Jury  may  have  been  un- 
duly influenced  by  the  prominence  thus  given 
the  deathbed  scene  presented  for  their  con- 


sideration. As  the  verdict  was  tar  a  lump 
sum.  It  Is  not  possible  to  say  what  part  of  It 
might  have  been  awarded  for  an  inipnv>er 
and  nourecorerable  tiemeut  of  damage,  to 
wit,  the  mental  anguish  of  the  wife.  T«  tiila 
reason  alone  the  case  would  have  to  be  re- 
vetsed.  and  In  the  (pinion  of  the  wrltw  It 
sbonld  be  on  that  account  remanded  for  a 
new  trial;  but  in  obedience  to  the  majority 
o[dnion  tlie  motion  for  rehearing  has  been 
j;raDted,  uud  the  cause  will  be  here  reversed 
and  rendered  for  idaintlfl  In  arrot; 
Revwsed  and  rendered. 

QBAVGS,  J.,  dissenting  In  part. 


MILLER  V.  BRANCH.  (No.  8545.) 

(Court  of  CIvfl  Appeals  ot  Texas.  Ddlaa. 
June  18. 1921.  Rebearhv  Denied 
Oct.  15^  1921.> 

1 .  Cenititatlonal  law  ^299  ( f )  —  Laodiorri 
and  teaant.  «=»200(l|/2)— Statste  provMlag 
penalty  for  ooHectlng  rent  greatar  thaa  as* 
thorized  void  as  denylag  due  process. 

Rev.  St.  1011.  art.  5476,  as  amended  in 
1916  (Acts  34th  Leg.  c.  38,  f  1  [Yemon'a  Ann. 
Cir.  St.  Snpp.  1918,  art  64761).  providing 
that  tenant  may  recover  twice  the  rental  ad- 
vanced.  If  the  rental  exceeds  one-third  the 
value  of  the  grain  and  oDe-fonrth  of  the  cot- 
ton crop,  ifl  void  at  violating  the  dne  process 
clauses  in  both  the  federal  and  state  Consti- 
tutions (Const.  U.  S.  Amend.  14,  |  1;  Const. 
Tex.  art  1,  S  10). 

2.  Courts  «=990(7)— If  deelBltsa  of  a»«nH. 
■ato  eosiia  eealllol  m  oantltetleiial  qata- 
tloM.  the  eerreet  oao  wHI  be  fellew«L 

Where  tte  dedalon  of  the  Oonrt  of  OivU 
Appeal  of  another  district  conflicts  with  a  de- 
cision of  the  court  determining  a  constitutiona] 
question,  the  dedslon  of  the  other  court  will 
not  be  followed,  where  not  conotdered  well 
founded. 

Appeal  from  District  Court,  CoIUn  Gonnty; 
F.  B.  WUcox,  Judga 

Action  by  T.  F.  Branch  against  A.  If.  Mil- 
ler. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed,  and  Jodgmoat  rendered 
for  appellant. 

Smith  &  Abemathy.  of  McKlnney.  for  ap- 
pellant. 

Truett  &  Neatbwy,  of  McKlnney*  for  ap- 
plies. 

HAMILTON,  J.  This  action  was  brought 
by  appellee  to  recover  a  penalty  of  92,000 
against  appellant  under  the  provisions  of  an 
amendment  to  article  6475  of  the  Rerlsed 
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OItII  Statutes  ot  Texas,  the  amendatory  pro- 
tIsIod  of  the  statute  being  that  enacted  by 
the  Thirtjr-roartb  Legislature  of  Texas  (Ver- 
non's Ann.  CiT.  St  Snpp.  IStB,  art  M7&). 

Appellant  rented  to  appellee  a  certain  tract 
of  agricultural  land  for  the  period  of  time  t»e* 
tween  January  1,  1919,  and  Decembw  31, 
1919,  and  for  It  the  appellee  paid  In  advance 
aa  rental  $1,000  In  cash.  He  cultivated  the 
farm  in  grain  and  cotton  during  the  year 
1919  under  the  contract,  and  fl,000  was 
more  than  the  total  value  of  one-third  of  the 
grain  and  one-fourth  of  the  cotton  produced 
on  the  land.  Under  these  facta  It  was  alleged 
tiy  appellee  that  the  rental  contract  was  null 
and  void  and  in  contravention  of  the  provl- 
slona  of  article  5475,  and  that  In  these  dr- 
cnmstances  be  was  entitled  to  recover  from 
iWp611ant  t2.000,  double  the  amount  of  rent 
paid,  as  a  poudty  under  the  prartslrais  of 
■aid  artldd  of  the  statutes. 

Tbe  appellee  recovered  Judgment  for  the 
nmoimt  claimed,  and  appellant  has  appealed 
upon  various  grounds  assigned,  among  which 
the  statute  whidi  authorises  the  recovery  i« 
assailed  as  being  In  contravoDtion  of  the  due 
IwDcess  clause  of  the  Constitution  of  Texas 
(article  1,  { 19)  and  of  section  1,  artlde  14,  of 
the  Constltntioa  of  the  United  States. 

{1]  That  the  enactment  Is  repugnant  to 
both  the  state  and  federal  OonstltuUtms  In 
tbe  req>ecta  ctmiplalned  of  by  appelant  Is 
the  opinion  ot  this  court,  for  which  reason 
we  sustain  the  views  inesented  to  us  in  behalf 
of  appellant  At  the  presmt  term  of  court  in 
passing  upon  another  case  Involving  the  same 
ooDtenttons,  we  have  construed  tbe  provision 
of  the  statute  here  assailed,  and  In  that  case 
already  have  held  It  to  be  In  conflict  with 
the  above-mentioned  respective  constitutional 
provisions.  Tbe  case  Is  styled  Bumbo  v. 
Winterrowd.  and  is  reported  in  228  S.  W. 
page  258.  There  our  views  and  the  reasons 
sustaining  them  are  fully  expressed.  Th^ 
apply  precisely  to  the  case  here  pres^ted. 
No  reason  for  modifying  or  extending  any 
part  of  that  opinion  occurs  to  us  in  connec- 
tion with  the  Instant  case,  and  we  therefore 
merely  refer  to  the  Bumbo  Case,  above  dted, 
for  a  full  expression  of  the  conclusions  of 
law  upon  which  we  dispose  of  this  appeal. 

[2]  Appellee  cites  the  case  of  Hawthorne  v. 
Coates.  202  ft.  W.  804,  aa  an  authority  ex- 
pressly uiAoIding  the  validity  of  the  statute 
and  conflicting  with  the  decision  of  this  court 
In  the  case  of  Itumbo  v.  Winterrowd.  We 
do  not  believe  the  two  decisions  are  neces- 
sarily In  conflict  Hie  court  in  that  case  »pe- 
dflcally  stated  that  the  only  point  Involved 
was  that  of  a  statutory  Hen,  and  held  that 
the  landlord's  lien  should  only  apply  to  a 
certain  class  of  rental  contracts.  The  reason 
for  the  holding  was  aald  by  the  court  to  be 
Oat  a  lien  created  by  statute  for  the  pay- 
ment of  «  debt  Is  but  a  part  of  the  remedy 
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afforded  by  law  for  collection  of  the  debt; 
that  It  acts  upon  the  property  and  ta  no  part 
of  the  obligation  of  a  contract.  In  that  case 
the  court  did  not  expressly  pass  upon  the 
constitutionality  of  the  law  with  reference  to 
the  question  here  presented;  nor  do  we 
think  that  decision  impliedly  holds  the  act  to 
be  valid.  But,  if  in  any  view,  it  must  be 
said  that  a  conflict  exists  between  the  two  de- 
cisions in  relation  to  the  constltntlonallty  of 
the  law,  believing,  as  we  do.  tbe  declsl<m  in 
the  Rumbo  Case  to  be  well  founded  and  en- 
tirely correct,  we  could  not  abandon  It  to 
adopt  the  contrary  opinion  of  a  court  of  equal 
dignity  and  jurisdiction,  notwithstanding  tbe 
very  great  respect  we  »itertain  for  the  de- 
dstons  of  that  able  tribunal. 

Appellee  cites,  as  in  conflict  with  the  de- 
cision of  this  court  in  the  Rumbo  Case,  the 
case  of  People  v.  !«  Fetra,  230  N.  T.  429; 
130  N.  E.  601,  recenUy  decided  by  the  Court 
of  Appeals  of  New  Yoi^  and  the  case  of 
Block  T.  Hlrsh,  28S  U.  S.  — ^41  Sop.  Ot 
458,  66  L.  Ed.  — ,  also  recently  decided  by 
13ie  Supreme  Court  of  tbe  United  States. 
Tbe  constitutionality  of  les^lation  to  ref- 
late boualng  conditions  In  New  York  City 
was  upheld  In  the  former  case,  and  a  law 
designed  for  tbe  same  purpose  In  Washlngtcn 
was  held  to  be  constitutional  in  the  latter. 
In  both  instances  there  were  vigorous  dis- 
senting oplnlona  We  deem  it  unnecessary  to 
discuss  at  length  the  holding  of  tbe  majority 
In  either  case. 

The  grounds,  however,  upon  which  the  va- 
lidity of  the  enactments  in  those  cases  was 
declared  are  not  present  In  the  le^slatlve  act 
which  our  decision  in  the  Bumbo  Case  nulli- 
fies. We  perceive  no  analogy  whatever  be- 
tween elthw  of  those  decisions  and  that  In 
the  case  of  Rnmbo  v.  Winterrowd.  The  leg- 
islative acts  under  consideration  In  both  of 
those  cases  were  d&dgned  to  meet  an  emer- 
gency arising  out  of  the  disordered  conditions 
and  turmoil  resulting  from  the  Worid  War 
to  which  the  Inhabitants  ot  those  cities  bad 
fallea  victim.  Both  measures  were  bom 
of  a  purpose,  expressed  In  tbe  legislative 
acts  and  recognized  hy  the  courts'  decisions, 
to  protect  the  public  in  a  passing  emergency 
in  the  nature  of  a  public  calamity  for  whidi 
the  police  power  may  always  be  Invoked. 
Tbe  legislative  acts  passed  upon  in  ttose 
caaes  were  demanded  to  protect  tbe  health, 
the  morals,  and  the  general  welfare  of  the 
public,  which  were  ascertained  to  be  threat- 
ened because  of  temporary  abnormal  condi- 
tions produced  by  world-wide  warfare  among 
all  dvlllzed  peoples.  The  good  of  the  whole 
public,  in  the  situation  dealt  with,  demanded 
suppression  of  tbe  profiteer's  greed  as  much 
as  the  public  welfare  demands  suppression 
of  the  gambler's  depredations  at  all  times. 
An  examination  of  this  court's  <H>Iulon  in  the 
Rumbo  Case  reveals  no  statement  qnestion- 
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tag  the  right  and  aathorlty  of  the  Leglalature 
to  bring  Into  action  the  police  power  in  such 
exlgendea  as  those  of  which  the  legUlatlTe 
acts  construed  by  the  New  York  Court  of  Ap- 
peals and  the  Supreme  Court  took  oognlsanoe. 
But  the  situation  and  the  condlUfws,  to 
which  the  Texas  statute  oonstroed  by  us  in 
this  case  and  the  Bumbo  Case  applies,  are 
wholly  dissimilar  to  those  passed  upon  In 
the  cases  cited.  The  act  involved  here  arbi- 
trarily imposed  restrictions  upm  the  daasea 
to  be  affected  In  nwmal  tlmei^  and  as  a 
jpermanent  thing,  destroying  the  right  to  con- 
tract with  reference  to  a  subject-matter  nn* 
affected  by  any  public  interest.  In  the  Bum- 
bo Case  this  court  has  said  that— 

"The  law  does  not  pertain  to  the  health  or 
moral  condition  of  those  engaged  in  farming  as 
tenants.  The  contracts  to  which  the  law  ap- 
plies in  no  way  inrolve  a  rule  of  the  landlord 
placing  the  tenant  under  constraint  in  regard 
to  how  he  shall  labor.  It  cannot  soondlr  rest 
npon  the  theory  that  ownership  of  lands  is  con- 
centrated into  a  few  peroons'  possession,  who 
create  a  monopolj  affecting  the  public  welfare, 
and  hence  requiring  contrt^  and  regulation. 
The  ver;  opposite  of  this  is  known  to  be  true, 
for  the  ownership  of  land  ia  moat  widely  dis- 
seminated, and  it  Is  a  matter  of  common 
knowledge  that  the  tendency  prerafls  towards 
ownership  of  smaller  tracts  1^  individaals.  In 
their  private  relations  with  eadi  other  all 
men  In  their  dealings  npon  snefa  subjects  as 
the  leasing  and  selling  of  land  in  normal  times 
must  be  free  of  the  kind  of  interference  and 
restriction  interposed  by  this  act  in  what  dear- 
ly appears  to  ns  to  be  arbitrary  fashion." 

To  differraitlate  tliis  case  from  the  cases 
of  People  T.  La  Fetra  and  Block  v.  Hlrsh  It 
is  necessary  only  to  bear  In  mind  that  no 
abnormal  situation  prevailed  calUng  for  re- 
lating contracts  b^een  rural  landlords  and 
traiants  as  was  done  by  our  Legislature,  and 
that  no  pretense  was  made  to  repress  a  wide- 
spread evil  arising  ont  of  an  emergency  and 
aflUctlng  the  entire  public,  impairing  the  pub- 
lic welfare;  whereas,  the  other  two  acts 
were  passed  to  relieve  crucial  afflictions, 
pressing  down  upon  the  public  out  of  a  grave 
abnormality,  superinduced  by  unprecedented 
and  almost  universal  warfare,  more  destruc- 
tive and  unsettling  In  its  effect  thap  any 
which  had  gone  before  in  the  history  of  man- 
kind. And,  as  said,  the  legislative  acts  in 
both  instances  cited  expressly  recognized 
these  conditions,  and  resorted  to  the  police 
power  as  a  temporary  means  of  dealing  with 
a  temporary  exigency,  in  its  nature  a  present 
emergency  demanding  action  for  the  public 
welfare.  They  were  war  measures. 

In  the  case  of  Block  t.  Hlrsh  the  Supreme 
Court  used  this  language: 


^SK. 

"No  doubt  It  Is  true  that  a  lepslativa  deeU* 
ration  of  facts  that  are  material  only  as  the 
ground  for  enacting  a  rule  of  law,  for  inatance, 
that  a  certain  nse  Is  a  poblie  one,  may  not  be 
held  conclusive  by  the  courts.  •  *  •  Bat  a 
dedaration  by  a  Iq^alatnre  concerning  public 
conditions  that  by  necessity  and  duty  it  must 
know  is  entitled  at  least  to  great  respect.  In 
this  instance  Congress  stated  a  pubiidy  no- 
torious and  almost  world-wide  fact.  That  the 
emergency  declared  by  the  statute  did  exist 
must  be  assumed,  and  the  qnestion  is  whether 
Congress  was  Incompetent  to  meet  it  in  the 
way  in  which  it  has  been  met  by  most  of  the 
d^lized  countries  of  the  world." 

Elsewhere  the  court  used  this  significant 

expresatoo: 

"The  regulation  Is  put  and  juttiBed  only  as 
a  temporary  measure.    See  Wilson  t.  New, 

243  IT.  S.  332,  845,  346.  37  Sup.  Ct  298.  61 
L.  Ed.  755,  I*  H.  A.  191TB.  938,  Ann.  Cas. 
1918A,  1024;  Ft  Smith  &  Western  R.  R.  Co. 

Mills.  253  n.  8.  206.  40  Sup.  Ct  526,  64  L. 
Ed.  862.  A  Ihnit  In  time,  to  tide  over  a  pass- 
ing trouble,  well  may  justify  a  law  that  could 
not  be  uphdd  as  a  permanent  change." 

In  the  oonne  of  tlie  loplnlon  also  anwars 
this  expression: 

"Congress  has  stated  the  unquestionable  em- 
barrassment of  government  and  danger  to  the 
public  health  in  the  existing  condition  of  things. 
The  space  In  Washington  Is  necessarily  mo- 
nopolised in  comparatively  few  hands,  and 
letting  portions  of  it  Is  as  much  a  business  as 
any  other.  Housing  ia  a  necessary  of  life. 
All  the  elements  of  a  public  intere'et  justifving 
some  degree  of  public  control  are  present 
The  only  matter  that  aeems  to  ns  open  to  de- 
bate ts  whether  the  statute  goes  too  far.  For 
just  as  there  comes  a  point  at  which  the  po- 
lice power  ceasM  and  leaves  only  that  of  emi- 
nent domain,  it  may  he  conceded  that  regula- 
tions of  the  present  sort  pressed  to  a  certain 
height  mieht  amount  to  a  taking  withont  due 
process  of  law." 

Both  the  La  Fetra  and  the  Block  decisions 
declare  the  statutes  to  be  valid  because  press- 
ing public  necessity,  universally  recognized 
as  growing  out  of  the  unusual  and  unprece- 
dented conditions  incident  to  war,  demanded 
their  enactment  for  the  general  welfare.  The 
arbitrary  quality  by  which  the  statute  we 
construe  is  characterised,  and  also  the  quali- 
ty of  class  legislation  by  which  it  Is  cbarao- 
terized,  find  no  analogy  In  the  acts  construed 
in  the  La  Fetra  Case  and  the  Block  Case, 
and  we  do  not  think  a  reasonable  construc- 
tion of  those  decisions  or  of  any  other  case 
can  render  our  decision  in  the  Bumbo  Case 
In  conflict  with  sound  authority. 

The  Judgment  of  the  trial  court  la  reversed, 
and  Judgment  la  here  rendered  for  ara>el- 
lant. 
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WILLIS  at  al.  V.  DAVIS.    (No.  8129.) 

(Court  of  CivO  Appeals  of  Tezaa.  Galveston. 
Jane  29b  1921.  Bebeaiioc  Dsnied 
Oct  6.  1921.) 

I.  Assodatlont  ^=3|(^-Rulee  as  to  ooartt*  In- 
tarference  with  daotsioos  relatiBg  t*  nonitaen 
stated. 

Coarta  will  cot  interfere  with  decisions  of 
TolUDtarj  aasodationa  in  disdplininr,  suspend* 
ing,  or  azpeUing  its  membera,  where  do  prop- 
erty rights  are  involved,  except  to  ascertain 
whether  or  not  the  proceeding  wis  pursuant  to 
the  rules  and  taws  of  sudi  association,  whether 
it  was  in  good  faith,  and  whether  there  was  any 
violation  of  the  laws  of  the  land. 

3.  Assoelatleaa  «s>ll)— Monbtf  woat  exhatst 
renodlee  provided  by  assodation  Itaeif  be- 
fore applying  to  equity  fsr  relief. 
Where  a  voluntary  association  under  Its 
rules  expels  a  member,  the  member  must  re- 
sort to,  and  must  exhaust,  the  remedies  pro- 
vided by  the  asaociatioo  itself  through  its  con- 
stitution and  by-laws,  before  applying  to  e 
court  of  egaity  for  reli^ 

3.  AssociatioRs  ^Ifr— Member  who  haa  been 
expelled  la  violation  of  rales  of  aasootatloo 
may  resort  to  eqnily  for  relief. 

Where  member  of  voluntary  aModation  has 
been  convicted  of  an  offense  and  exixlled  In 
violation  of  the  rules  and  by-laws  of  the  as- 
Bociatiou,  and  where  no  by-lawa  or  other  laws 
of  the  aasocistion  make  any  adequate  allowance 
for  relief  by  appeal  from  such  conviction  and 
ezpulsioD,  such  member  may  resort  to  equity 
for  relief. 

4.  AssoolBtlom  «=»IO-Mombor  hsM  a«tttiod  to 
enjoin  assoelatleo  from  expelllao  him. 

Member  of  voluntary  association  who  was 
acquitted  by  his  local  lodge  of  making  an  at- 
tack  upon  grand  officers,  but  who  on  appeal  to 
the  grand  officers  themselves  was  found  guilty 
and  ordered  to  be  expelled,  held  entitled  to  re* 
strain  the  association  from  expeDlng  him;  the 
provision  of  the  by-laws  providii^  for  an  ap- 
peal to  and  another  trial  before  ibe  grand  of* 
fleers,  without  the  right  on  the  part  of  the 
accused  member  to  appeal  from  the  Judgment 
of  such  grand  officers,  beinf  onreaaonaUo  and 
inadequate  in  sudi  eaae. 

Appeal  from  District  Oonr^  Waller  Cknm- 
t7 ;  J.  D.  Harv^,  Judge. 

Suit  by  W.  li.  Davis  a^lnet  W.  S.  Willis 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants app«tL  Affirmed. 

Allen  T.  McDonnell  and  J.  D.  WUliamKm, 
both  of  Waco,  and  A.  O.  Upscomti,  of  HemiH 
stead,  for  appellants. 

Maurice  Hlrsch  and  Allen  Hannay,  both 
of  Hovston,  for  appdlee^ 

liANB,  J.  This  suit  was  brov^ht  by  ap- 
pellee, W.  L.  Davis,  against  appellants,  W. 
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S.  Willis  and  ottaers,  to  restrain  and  enjoin 
than  from  eipelllng  or  causing  him  to  be 
expelled  as  a  member  from  Golden  Banner 
Lodge  No.  81  of  the  order  of  the  Ck>Iored 
Knights  of  Pythtas,  same  being  the  local 
lodge  of  said  order  at  Hempstead,  Tex. 

W.  L.  Davis  substantially  alleged  that  he 
la  and  was  prior  to  the  9th  day  of  September, 
1920,  a  member  of  said  Golden  Bann«>  Lodge 
No.  81  ot  the  Colored  Knights  of  Pythias; 
that  the  defendant  W.  S.  Willis  was  the 
Grand  Chancellor  of  the  Grand  Lodge,  Col- 
ored Knights  of  Pythias  of  the  State  of 
Texza;  that  the  defendant  J.  B.  Smith  was 
the  Grand  Keeper  of  Records  and  Seals  of 
sdid  Grand  Lodg^  and  that  the  ottmr  defoid- 
ants  were  officers  of  said  local  lodge  at  H&ap- 
stead;  that  on  said  0th  day  oi  September, 
1920,  he  was  duly  and  revnlarly  tried  by  said 
local  lodge  on  charges  preferred  against  him 
by  the  defendant  W.  S.  Willis,  charsinf  him 
with  Qondoct  unbecoming  a  membw  of  said 
lodge^  imd  of  Tlolatlng  his  oath  and  obliga- 
tion as  a  hol^  of  sold  order;  that  upon 
said  trial  he  was  odjodged  not  guilty  of  such 
chaises,  and  was  duly  aoqidtted;  that  at 
said  time  Grand  CibanetilOT  W.  S.  WilUa  was 
represented  by  hhi  attorney  A.  S.  Wells, 
whom  the  said  Willis  had  appointed  under 
the  provisions  of  the  laws  of  said  order  to 
prosecute  said  diarges;  that  after  the  trial 
which  resulted  in  his  acquittal  the  said  pros- 
ecutor, Wells,  gave  no  notice  of  appeal,  but 
to  the  contrary  stated  to  him  (Davis)  that 
he  (WeUs)  was  satisfied  with  the  reenlta  of 
the  trial;  that  notwithstanding  such  state- 
ment made  by  A.  S.  Weils  to  him  (Davis), 
the  said  W.  S.  Willis  att«npted  to  appeal 
from  said  Judgment  of  acquittal  to  the  Grand 
Lodge  officers;  that  in  said  body  of  Grand 
Lodge  officers  the  ctnnplainant  W.  8.  Willis 
was  the  presiding  Judge ;  that  he  (Davis)  had 
no  notice  of  or  knowledge  of  such  atten^ted 
a[^)eal ;  that  no  notice  ot  the  time  and  place 
of  hearing  sadb  appeal  was  ever  given  to  him, 
and  that  he  had  do  opportunity  to  be  presmt 
or  to  have  a  representative  present  at  the 
hearing  of  said  appeal  so  as  to  mako  his 
defense;  that  there  is  no  law  of  the  order 
allowing  the  ajipeal  attempted  to  be  taken 
by  said  W.  a  WHUs,  but  notwithstanding 
the  foregoing  tacts  the  Grand  Lodge  officers 
presided  over  by  the  complainant,  W.  S.  WUUs 
did  without  authority  of  law  on  the  9th  day 
ot  November,  1920,  pass  a  reeolotion  direct- 
ing and  commanding  the  officers  of  said  local 
lodge  to  expel  him  therefrom. 

He  alleged  further  that  he  had  nhansted 
all  remedies  ^vided  by  the  laws  of  said  or- 
der before  fllXng  this  suit,  and  that  if  the  <hv 
der  of  expulsiott  of  the  Grand  Lodge  offleers 
Is  carried  ^to  effect,  be  would  suffer  irrep- 
arable damoge,  and  that  he  had  no  adoQuate 
remedy  at  law  to  i^voit  such  damage.  Hl« 
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prayer  was  for  Injunction  to  restrain  the  de* 
fecdanta  trom  expeiUng  him  from  the  local 
lodge  as  directed  by  the  Grand  Lodge  aOoen, 

Tb9  defendants  rolled  by  general  doilal 
and  apedal  pleadings,  as  tf^ws: 

TtaX  the  CMden  Banner  Lodge  No.  31  (tf 
Hempstead,  Tex^  was  a  subordinate  lodge 
of  the  Grand  Lodge  of  the  Oolored  Knights 
of  Pythias  of  Texas,  wbidx  Grand  Lodge  was 
a  sabtxdlnate  lodge  of  the  Supreme  Lodge 
of  the  Ctdored  Knights  of  Pythias. 

niat  tbe  constitution  and  by-laws  r^ulat- 
Ing  the  condnct  of  the  Supreme  Lodg^  Grand 
Lodges,  and  subordinate  lodges,  together  with 
the  members  thereof,  duly  adopted  In  1913, 
provided  for  charges  being  made  against  any 
member  of  the  order,  for  the  trial  upon  said 
charges,  and  for  appeal  from  the  action  of 
tbe  local  lodges  by  the  Grand  Chancellor  of 
the  Grand  Lodge,  to  the  officers  of  the  Grand 
Lodge,  and  further  provided  for  appeal  by 
the  party  accused,  from  audi  action,  as  the 
Grand  Lodge  or  the  Grand  Lodge  officers 
might  take,  to  the  Si^reme  Lodge. 

^e  d^endauts  further  alleged  that  the 
plaintiff  had  been  subjected  to  trial  in  con- 
formity  with  the  rules,  by-laws,  and  regula* 
tlons  of  his  order,  and  that  on  trial  before 
the  local  lodge  had  been  found  not  guilty; 
that  an  appeal  had  been  taken  by  tbe  Grand 
Chancellor  in  cmfonnity  with  the  rules  and 
regBlati<»is  ct  the  order  to  tbe  Grand  Lodge 
officers,  and  that  plaintiff  had  been  found 
guilty  on  stub  aiveal.  and  a  decree  of  ex- 
pulsion bad  been  ru^ered,  and  that  no  other 
appeal  had  been  taken;  that  all  of  the  pro- 
ceedings had  been  regularly  done  within  the 
lodges  and  w«e  authorized  by  the  oonstltu- 
tion  and  by-laws  cdt  such  lodge,  and  that  such 
action  of  the  lodge  was  condusiTe,  and  they 
prayed  that  the  temporary  restraining  order 
be  aet  aidde,  and  the  plaintiff  denied  his  In- 
junctlmi  as  prayed  iot  by  him. 

A.  hearing  was  had  be£ore  the  judge  in 
chambers  on  the  plaintiff's  appUeatlon  tor 
injunction  pendente  lite,  at  the  conclusion 
of  which  hearing  on  May  2,  1921,  tbe  court 
entered  an  order  granting  a  temporary  injunc- 
tion in  accordance  with  plaintiff's  pray,er. 

Appellants*  contention  on  appeal  is  that  the 
court  erred  in  granting  the  temporary  in- 
junction restraining  the  defendants  from  ex- 
pelling appellee,  W.  L.  Davis,  from  his  local 
lodge  and  from  the  order  of  the  Colored 
Knights  ot  Pytblas  of  Texas,  as  directed  by 
the  Grand  Lodge  officers,  because: 

First  under  the  pleadings  and  undisputed 
evidence  on  tbe  bearing,  the  plaintiff,  W.  L. 
Davis,  had  been  tried  and  ordered  expelled 
from  said  fraternal  order  in  the  manner  and 
in  accordance  with  tbe  rules  and  r^ulatlons 
provided  In  the  constltutloo  aftd  by-laws  of 
the  said  fraternal  (»der.  and  no  property 
rlf^ts  being  inTolved.  the  plaintiff  cannot 
complain  of  his  ezpulslw  tmn  said  <Nrder 


where  same  Is  done  in  tbe  manner  and  form 
provided  In  the  by-laws  to  whldi  he  had  sub- 
scribed by  becoming  a  member  of  said  fra- 
ternal organizatlfm. 

Second,  und«r  the  i^eadlngs  and  ondl*- 
puted  ^  evidence  adduced  on  the  bearing,  the 
plaintiff.  W.  L  Davis,  had  a  ri^t  of  appeal 
from  said  order  and  had  not  exhausted  his 
remedies  within  tbe  fraternal  order,  of  which 
he  wad  a  member,  to  correct  or  have  set 
aside,  if  wrcugfully  made,  the  order  of  his 
expulsion,  by  proper  ai^)eal  to  tribunals  with- 
in the  order. 

Neither  of  these  contentions  should  be 
sustained.  The  charges  preferred  against 
appellee  Davis  by  Grand  Chancellor  W.  S. 
Willis,  npon  which  he  was  tried  and  acquit- 
ted by  the  sntxH^dlnate  lodge  at  Hempstead, 
were:  First,  ttiat  be  caused  to  be  published 
in  a  newspaper  a  part  of  tbe  proceedings  of 
tbe  Grand  Lodge  of  said  order,  and  thereby 
made  known  to  tbe  public  the  proceedings 
of  the  order  in  vlolattcm  of  bis  ostb  as  a 
member  of  said  order;  second,  that  he  caused 
to  be  published  in  said  paper  and  circulated 
in  the  state  of  Texas  an  artlde  headed  aa 
follows: 

"Unnsaal.  Nott-Pythian  and  Wholly  UoparU- 
meataty  Proceedings  in  Knights  of  Pythias 
Grand  Lodge  at  Dallas.  Tactics  Employed 
Disgrace  to  Pythianism.  Action  of  Opposition 
EzoneratM  Bodgers  in  the  Minds  of  sU  Fair- 
Minded,  Unprejudiced  Men.** 

That  by  said  article  the  Grand  Lodge,  tbe 
Grand  Chancellor,  and  tbe  Grand  Lodge  of- 
ficers of  said  order  were  attacked  and  scan- 
dalized, In  violatlffli  of  the  laws  of  tbe  order; 
and  that  said  article  was  calculated  to  and 
was  intended  to  bring  said  Grand  Lod^  of- 
flcers  and  tbe  Grand  Lodge  Into  dlsr^ute 
anumg  its  monbers  and  tbe  public  generally. 
By  sectifHi  (<d  of  artl^  217  of  the  laws  nt 
the  order  it  Is  provided : 

"If  tbe  lodge  shall,  after  trial,  fail  or  re- 
fuse to  convict  a  member  against  whom  com- 
piateit  and  charges  have  been  filed,  any  member 
thereof,  or  the  Grand  Cbaucellor  may  in  his 
discretion,  appeal  to  the  Grand  Lodge  officers. 
If  upon  &ial  bearing  the  offender  or  offenders 
be  convicted  of  the  offenses  charged  and  the 
lodge  shall  still  fail  or  refuse  to  Inflict  tbe 
penalty  prescribed  hf  this  statute,  and  ordered 
to  be  imposed  by  the  tribunal  of  the  final  iiear- 
ing  is  the  caae,  the  Grand  Chancellor  of  the 
jurisdiction  shall  at  once  8a^)end  the  charter 
of  such  lodge;  provided.  tbaX  such  a  majority 
of  the  member*  of  sudi  lodge,  prior  to  the 
next  coQvention  of  this  Grand  Lodge,  petition 
the  Grand  Chancellor  for  permission  to  re- 
scind tbe  action  upon  which  suspension  was 
based,  he  may'anthorize  such  lodge  to  take  the 
action  proposed  in  tbe  petition,  and  upon 
compliance  of  sodb  lodge  with  the  orders  or 
judgments  made  in  tbe  case,  he  shall  revoke  his 
order  suspending  the  diarter  of  such  order." 
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Tb»  (mly  article  of  the  laws  and  rules  of 
tiie  order  relied  apon  by  appellant  as  Axing 
the  time  and  maimer  of  giving  notice  of  ajy- 
peal  by  the  Grand  Gbancellor,  from  an  ac- 
QQlttal  of  the  accused  by  the  local  lodge,  is 
article  80,  whidi  reads  as  foUovra: 

"An  appeal  ma;  be  taken  from  the  action  or 
decision  of  any  snbordinate  lodge  under  the 
immei^te  jurisdiction  of  the  Supreme  Lodge 
of  the  Knights  of  Pythias  *  *  *  to  said 
Supreme  Lodge,  by  any  member  of  such  snb- 
ordinate lodge,  or  by  any  other  person  whose 
rights  bSTe  been  denied  by  such  action  or  de- 
ciiiilon,  opoQ  giring  written  notice  to  said  snb- 
wdinate  lodge  of  such  appeal,  witUIu  two 
weeks  from  and  after  such  action  or  dedsion." 

Ficm  the  Judgment  of  a^cqulttal  of  Davla 
by  the  local  or  subordinate  lodge  at  Hemp- 
stead, Grand  Cbanc^or  Willis  attempted  to 
appeal  to  the  Grand  Lodge  ofilcen,  by  giving 
notice  of  sudk  appeal  to  said  local  lodge 
after  tbB  expiration  of  tvo  weeks.  No  no- 
tice at  such  afpeal  was  given  to  tbe  accused, 
W.'  U  Davis. 

Upon  the  appeal  to  the  Grand  Lodge  of- 
ficers tbe  charges  MCalnsfe  the  aoeiued  wen 
heard  by  said  officers,  without  notice  to  the 
accused,  and  thereupon  they  passed  a  resolu- 
tion expelling  the  accused  from  bis  local 
lodge  and  from  the  order,  and  directed  and 
eonunauded  the  local  lodge  that  It  carry  into 
effect-^  said  directltxis  and  danands  and 
expel  the  accused  from  the  order. 

[1,2]  It  is  weU  setUed  that  the  courts  win 
not  interfere  with  the  decisions  of  any  kind 
of  voluntary  association  in  disciplining,  sus- 
pending, or  expelling  its  members  where  no 
property  rights  are  involved,  except  to  as- 
certain whether  or  not  the  proceedii^  was 
pursuant  to  the  rules  and  laws  of  such  an 
association,  whether  or  not  It  was  in  good 
faith,  and  whether  or  not  there  was  in  It 
anything  in  violation  of  the  law  of  the  land. 
Brown  v.  Harris  County  Medical  Association, 
ld4  S.  W.  1179,  and  authorities  there  cited. 
It  Is  also  well  settled  that  where  such  an 
aa8odati<m  under  its  rules  expels  a  member 
such  member  must  resort  to  and  must  ex- 
haust tbe  remedies  provided  by  the  associa- 
tion itself,  through  its  constitution  and  by- 
laws, before  applying  to  a  court  of  equity 
fcHT  relief.  Brown  v.  Harris  County  Med. 
Ass'n,  supra,  and  autbmlties  there  dted. 

[1}  Bat  we  bave  found  no  authority  hold- 
ing that  wbwe  a  member  of  a  voltutaiy  as> 
Boelation  has  been  convicted  of  an  offoiee 
and  fixpdled  In  vlolatkm  of  the  rules  and  by- 
laws of  the  association,  and  where  no  by- 
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laws  or  other  laws  of  tbe  association  make 
any  adequate  allowance  for  rell^  by  aiq;>eal 
from  such  conviction  and  expulsitm,  such 
member  may  not  resort  to  a  court  o£  equity 
for  relief.  Tbe  uniform  iMrtdlngs  of  the 
courts  are  to  the  eontrary. 

"As  a  mle  the  writ  (mandamus  or  Injunction) 
will  not  be  granted  until  the  relator  ha*  ex- 
bansted  the  means  of  relief  and  appeal  •  •  • 
afforded  him  by  tbe  by-laws  and  rules  of  the 
corporatioQ  (association)  unless  such  reme^es 
are  inapplicable  or  unreasonable,  and  inade- 
qoate,  or  would  prove  vain  and  useless."  20 
Gye.  p.  84fi. 

[4]  It  la  apparmt  from  app^Iee's  petition 
and  the  tmdispnted  facts  tbat  he  was  duly 
tried'  upon  a  complaint  made  by  Hib  Grand 
caiancellor,  diargliig  him  with  an  attack  up- 
on the  complainant  and  other  Grand  officers; 
that  ha  was  by  bla  local  lodge  found  not 
guilty  and  aoqoitted;  and  that  by  tbe  by- 
laws and  rules  ot  tbe  order,  the  charges  were 
in  the  manner  benbrfOre  stated  carried  by 
appeal  before  the  Grand  officers  to  he  by 
ttiem  again  tried.  Under  the  facts  of  this 
case,  can  it  be  suKwsed  that  these  officers 
could  give  the  accused  an  unprejudiced  hear- 
ing? We  think  not.  We  think  tbe  rule  thus 
provided  fw  tbe  trial  of  the  accused  under 
the  circumstances  was  unreasonably  Inade- 
quate, and  that  had  he  bem  notified  of  sudi 
appeal  and  given  an  <wortunlty  to  appear  be- 
fore such  officers  and  make  hie  defense,  sudi 
defense  as  be  might  have  made  would  in  all 
reason  bave  provm  vain  and  useless.  The 
articles  of  the  constitutltni  and  by-laws  of 
the  order  thought  applicable  to  the  matters 
at  issue  are  found  tu  the  statement  of  facts, 
and  from  them  we  bave  been  unable  to  find 
any  provision  empowering  the  Grand  Lodge 
officers  to  order  the  local  lodge  to  exi>el  the 
appellee  from  the  order,  unless  such  power 
be  implied  by  section  <c).  art  247,  her^ 
before  quoted;  nor  have  we  discovered  in 
any  of  these  articles  a  ri^t  an  the  part  of 
appellee  to  appeal  trwi  tbe  Judgment  ct 
the  Grand  Lodge  officm  no  matter  bow  un- 
just tbe  same  might  b& 

Af^  a  careful  examlnatloa  of  the  plead- 
ings and  evidence^  we  have  readied  ttie  oon- 
clu^(m  that  under  audi  ladings  and  evi- 
dence the  trial  court  was  Justified  in  grant- 
ing the  injunction  pnyed  tor. 

Having  reached  soCh  conclnslon,  It  becomes 
our  duty  to  affirm  the  Judgment,  and  it  Is 
so  ordered. 

Affirmed. 
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SHANNON  V.  STAHA.   (No.  711.) 

(Ooort  of  CSTil  Appeals  of  Texas.  Beanmcnt 
Jal7  S,  1921.  Behearing  I>ei)ied 
Oct  12. 1821.) 

1.  SpnMe  parformancft  4s»t20— Receipt  given 
purchaser  for  part  payment  held  admlaanfe  to 
show  parol  sale. 

In  purchaser's  suit  for  specific  performance 
of  parol  contract  for  sale  of  land,  receipt  given 
purchaser  for  part  payment  held  admlaaible  as 
evidence  of  the  parol  sale. 

2.  Specific  performance  «=»ri7  —  No  variance 
between  allegation  that  purohaser  pnrchased 
four  lots  and  proof  that  be  purchased  two, 
wboro  suit  was  dismissed  aa  to  other  two. 

In  purcbaser'a  suit  for  specific  performance 
of  parol  contract  for  sale  of  land,  there  was  no 
variance  between  the  aUegation  that  he  pur- 
chased lota  23,  24.  2S,  and  20,  in  a  certain  block, 
and  testimony  that  he  parchaaed  only  lots  23 
and  24,  where  before  resting  pnrdiaaer  dis- 
missed his  salt  aa  to  lots  25  and  28. 

3.  Frauds,  statute  of  «»l29(ll)~ParoI  sale 
held  not  within  statute  where  pur^aser  paid 
part  of  prioe,  took,  possession,  aod  eoastrnct- 
ed  dwelling  on  lot. 

Where  purchaser  nnder  parol  contract  paid 
a  portion  of  the  purchase  price,  took  posaea- 
sioD,  and  constmctod  a  dwelling  on  the  lot  be- 
fore any  lUspnte  aroao  aa  to  the  validity  M 
the  sale,  the  sale  wu  not  within  the  atatute. 

Appeal  from  Diatrlct  Conr^  JdEerson 
County ;  W.  B.  Davidson,  Judges 

Suit  by  Louis  Staha  against  Joe  Shannon. 
Decree  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

A.  L.  Shaw,  of  Beaumont,  for  appellant 
David  K.  O'Fiel,  of  Beaumont,  for  appellee. 

WALEEB.  J.  This  was  a  suit  by  ai^ellee 
against  appellant,  praying  for  spedflc  per- 
formance of  a  verbal  sale  of  land  and  for 
damages.  On  a  trial  by  the  court  without  a 
Jury,  Judgment  was  for  the  plaintiff.  De- 
fehdant  duly  entered  hla  exceptions,  and  on 
his  motion  the  trial  court  filed  the  following 
coodusioiis  of  laf:t: 

"(1)  I  find  that  on  or  about  Monday,  Decem- 
ber 3,  1917,  the  defendant  herein  entered  into 
a  verbal  agreement  with  the  plaintiff,  Louis 
Staha,  to  sell  him  a  plot  of  land  in  block  91  of 
a  suburb  to  Beaumont,  svmetimes  called  'East 
Beaumont,'  but  in  a  map  or  plat  of  same,  which 
was  introduced  in  evidence  herein,  called  'Bose 
City'  laid  out  on  tract  of  land  directly  oppo- 
site the  city  of  Beaumont  and  on  the  east  side 
of  the  Neches  river  about  2^  miles  from  Beau- 
mont, Tex.,  on  what  is  known  as  tiie  'Beau- 
mont-Orange Upper  Boad',  for  a  total  consid- 
eration of  $35,  snd  that  asms  was  »  reasonable 
and  fair  price  for  said  land. 

"(2)  That  on  or  about  Monday,  December  3, 


1917,  and  after  the  making  of  said  agreement, 
the  plaintiff,  Louis  Staha,  paid  tbe  defendant, 
Joe  Shannon,  the  sum  of  (10,  and  received  from 
Joe  Shannon  a  receipt  for  the  same,  written  and 
signed  by  Joe  Bhaonon,  reading  aa  follows: 
'Beceived  of  Lonis  Staha  $10.00  as  part  pay- 
ment on  lot  in  East  Beaumont,  Blk.  91,  total 
price  $35.00,  balance  $25.00,  Uonday  Dec  8, 
1917.    [Signed]  Joe  Shannon.' 

"And  that  at  the  time  of  making  the  sale,  or 
Immediately  thereafter,  the  said  Joe  Shannon 
went  out  apon  the  land  and  stepped  it  off,  show- 
ing plaintiff  the  boundaries  and  plot  on  the 
ground,  making  a  strip  of  land  SO  feet  wide 
by  140  feet  deep,  and  which  said  strip  or  plot 
of  land  'was  identified  as  lota  23  and  24,  block 
91.  of  'Boss  City*  aa  laid  out  by  the  East  Beau- 
mont Oil  &  Gas  Company  on  their  lands  In 
Orange  county,  opposite  Beaumont,  Tex.,  as 
shown  by  the  plat  or  map  abore  referred  to  in- 
troduced in  evidence. 

"I  find  that  on  September  10, 1918,  of  the  re- 
maining $25,  Joseph  Shannon,  defendant,  a<t> 
cepted  payment  of  $10  In  work,  and  which  the 
evidence  shows  was- agreed  to  be  applied  in  part 
payment  of  said  $25,  at  which  tbne  the  said  Jo- 
seph Shannon  executed  and  tandered  Ids  receipt 
in  writing,  signed  by  him,  reading  as  follows: 
'Sept  16,  1918.  I,  Joseph  Shannon,  hereby  ac- 
knowledge that  I  am  in  debt  to  Louis  Stalia. 
$10.00  for  carpenter  work,  [^gned]  Joseph 
Shannon.*  ' 

"I  find  that  on  or  about  January  1,  1919,  and 
before  the  filing  of  this  suit,  Louis  Staha  ten- 
dered and  offered  to  pay  Joe  Shannim  the  anm 
of  $15  balance,  wbidi  tender  and  offer  were 
refused  Joe  Shajuum,  defendant,  and  that 
thereafter  and  at  Uie  time  of  the  trial  of  this 
suit,  the  sum  of  $16  was  tendered  and  paid  into 
the  registry  of  the  court  for  the  use  and  benefit 
and  to  be  paid  to  the  said  Joe  Shannon  by 
Louis  Staha,  as  a  preliminary  to  his  receiving 
a  deed  of  conv^ance  from  Joe  Shannon,  de- 
fendant, which  was  also  refused  by  a^  Joe 
Shannon. 

"i  further  find  that  at  the  time  of  the  agree- 
ment to  sell  said  land  by  Joe  Sliannon  to  Louia 
Stalia,  the  said  Joe  Shannon  agreed  to  make 
and  deliver  to  Louis  Staha  a  general  warranty 
deed,  conveying  bim  said  land,  which  said  con- 
veyance waa  to  be  made  on  ib%  completion  of 
the  payment  of  said  balance  due  of  $2S. 

"I  find  that  immediately  after  the  agreement  to 
sell,  made  him  about  the  1st  of  December,  1917, 
the  said  Louis  Staha  entered  into  the  posses- 
sion of  said  premises  and  cleared  off  the  land, 
which  was  grown  up  with  scrubs  and  under- 
brush and  covered  with  stumps,  at  considera- 
ble effort  and  expense  and  matter  of  time  to 
himself,  and  that  very  shortly  and  almoat  fat^ 
mediately  thereafter  the  said  Louis  Staha  made 
and  erected  on  aald  premises  a  small  two-room 
frame  bouse,  which  in  workmanship  and  ma- 
terial at  the  time  of  ita  erection  was  worth  ap- 
proximately the  aiun  of  about  $125  or  $130, 
and  that  thereafter  the  said  X<ouis  Staha  made 
an  addition  to  said  house,  an  expense  to  him- 
self in  workmanahip  and  material  of  approxi- 
mately $75,  and  that  at  the  time  of  the  filing  of 
thia  suit  herein  and  trial  hereof,  the  improve- 
mento  upon  the  place  in  the  way  of  ^d  bouse 
were  worth  at  least  the  sum  of  $200,  and  1  find 
that  said  improvements  were  made  and  the 
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bonM  ercettd  beton  anj  dlapnte  qnwe  be- 
tween plaintiff  and  dofendant  as  to  defendant's 

executing  to  plaiotiff  said  deed. 

"I  find  tbat  the  plaintiff  Inclosed  said  land 
with  a  fence  of  poultry  wire  netting  entirely 
aroond  the  same,  with  six-Inch  rail  at  the  bot- 
tom and  one  or  two  wires  at  the  top,  and  that 
the  approximate  worth  of  eaid  fence  in  material 
and  labor  was  aboat  the  sum  of  $40: 

"I  find  tbat  some  time  on  or  about  NoTOmber 
IS,  1919,  before  the  filing  of  this  aait  and  dur- 
ing the  casnal  abaence  of  plaintlfiF,  Louis  Staha, 
from  off  of  said  premises,  the  said  Louis  Staha 
being  an  unmarried  man  and  living  alone  on 
•lUd  premises  in  controTeray,  the  defendant, 
Joe  Shannon,  with  two  others,  ^thout  the 
knowledge  or  permiseion  of  the  plaintiff,  Louis 
Staha,  chopped  down,  partially  destroyed,  and 
{igurpd  the  fence  erected  by  plaintiff  around 
said  property,  and  that  stock,  consisting  of  cat- 
tle and  hogs,  entered  on  said  property  and  in- 
jured the  patch  of  sweet  potatoes,  resnltibg  in 
a  total  loss  to  the  pliUntiff  of  said  sweet  po> 
tatoes,  and  that  the  value  of  the  potatoes  was 
$45,  and  that  the  fence;  while  not  resulting  fn 
a  total  loss,  was  damaged  and  injured  to  the 
extent  of  $15. 

"I  find  from  the  evidence  that  after  the  filing 
of  this  suit  the  defendant,  Joe  Shannon,  had 
filed  two  suits  in  fordble  detainer  against  the 
plaintiff,  lioois  Staha;  one  In  the  Uger  Greek 
schoolhonae  precinct  No.  4,  Orange  connty, 
Tex.,  and  one  at  the  justice  court,  prednct  No. 
1,  Orange  county,  at  Orange,  Tex.,  which  lab- 
ter  suit  has  occasioned  the  plaintiff  herein  a 
great  deal  of  annoyance  and  inconvenience  in 
order  to  look  after,  and  I  find  that  immediately 
after  the  defendant  herein  had  chopped  down 
and  destroyed  the  fence  around  plsintiff's  prop- 
erty he  had  made  threats  to  plaintiff  tbat  he 
would  chop  his  fence  down  every  time  be  pot 
it  up,  and  I  further  find  that  at  another  time 
about  the  time  of  the  bringing  of  this  suit  the 
defendant,  Joe  Shannon,  had  entered  upon  the 
premises  of  the  plaintiff  and  went  into  the 
plaintiff's  house  and  atteeked  bim  In  his  house, 
apparently  without  cause  or  provocation,  and 
from  sncb  evidence  so  eabmitted  and  adduced 
before  me,  I  find  that  the  actions  of  the  defend- 
ant in  cutting  said  fence  were  malidous,  un- 
provoked, and  unjustifiable,  and  done  with  the 
intent  to  barm  and  injure  the  plaintiff,  and  I 
find  that  the  Bum  of  $100  is  an  approximate 
and  adequate  sum  to  be  awarded  the  plaintiff, 
as  exemplary  damages. 

"I  find  that  the  plaintiff  made  the  contract  for 
the  parchase  of  said  land  in  good  faith,  relying 
upon  the  representations  and  atatements  of  the 
defendant  that  defendant  would  execute  to 
him  a  deed  for  said  land,  as  soon  as  be  had 
paid  for  same,  and  that  but  for  such  promise 
on  the  part  of  tbe  defendant  the  plaintiff  would 
not  have  purchased  said  land,  nor  made  the  im- 
provements tbereott,  whidt  lie  did. 


'  "I-find  there  is  $600  owing  as  balance  on  a 
mortgage  on  a  large  tract  of  land,  by  Joe  Shan- 
non,  of  which  large  tract  this  land  Is  a  part." 

[1]  Appellant's  first  asa^nment  .Of  error 
la  against  the  admi«don  of  the  tollowins 
receipt: 

"Received  of  Louis  Staha  $10.00  as  part 
payment  on  lot  in  East  Beaumont,  Blk.  91,  to- 
tal price  $3S.00,  balance  $^.00.  Monday  Dec. 
3, 19X7.  [Signed]  Joe  Shannon." 

No  error  Is  shown  In  the  admlsBim  of  titils 
iikstniment.  This  Instruneut  was  not  the 
basis  of  ai^jtellee's  cause  of  action,  bnt  was 
offered  onlr  as  eTldence  of  pand  sale.  Un- 
der the  evidence,  as  reflected  by  the  state- 
ment of  fitcts,  ai^)eUee  did  not  buj  the  prop- 
erty In  coBtrorersy  by  l<>t  number,  but  bonght 
it  as  a  "lot"  He  testified  tbat  the  defend- 
ant pointed  ont  to  bim  tbe  property  actually 
sold,  and  tbat  he  thought  he  was  buying  one 
lot  50x140  feet. 

[2,  S]  Under  his  second  and  third  asslgn- 
mraits,  appellant  advances  the  proportion  of 
variance  between  the  facts  alleged  and  the 
facts  fouM  by  the  court  We  cannot  sustain 
him  In  thlB  contention.  Ai^Uee  alleged  that 
he  bought  lots  23,  24,  25,  and  28  In  blot^  91. 
He  alleged  further  that  after  the  parol  pur- 
chase of  tbese  lots  he  Immediately  went  into 
ipossesslon  and  improved  them  by  building  a 
house  thereon,  fencing  and  grubbing  and  put- 
ting it  In  cultivation.  His  testimony  sustains ' 
his  allegation  that  he  fenced  all  the  land 
he  bought.  The  testimony  showed  that  be 
bad  under  fence  only  lots  23  and  24.  Before 
resting  he  dismissed  "hto  suit"  as  to  lota  25 
and  28,  leaving  In  controversy  only  lots  23 
and  24.  This  did  not  constitute  a  variance 
between  his  allegation  and  bis  proof.  In 
fact,  the  proof  directly  sustains  the  allega- 
tion that  the  eale  inv<dved  the  land  appel- 
lant had  under  fence.  Then  when  he  dis- 
missed as  to  lots  25  and  26,  the  property,  by 
lot  and  block  number,  was  the  Identical  prop-, 
erty  which  had  been  sold  him.  The  court's 
conclusion  of  ftict  tbat  appellant  agreed  to 
sell  these  lots  to  appellee  is  abimdantly  sup- 
ported by  testimony.  Under  tbe  facts  found 
by  the  trial  court,  this  sale  does  not  come 
within  the  provisions  of  the  statute  of  frauds. 

This  disposes  of  all  of  appellant's  assign- 
ments of  error. 

Tbe  Jndgmrat  ot  the  trial  court  Is  In  all 
things  afiSrmed. 
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MITCHELL  V.  TEAQUE.    <No.  692.) 

(Oonrt  of  dvil  Appcalt  of  Texu.  Beaumont 
JvHj  1,  1921.  BebeariDg  Doniod  Oct  12, 

1921.) 

1.  Prlnoipal  aad  agvRt  «s>88  —  V^ero  tgtnt 
delegates  perfomanoe,  eubageit  oaMOt  look 
to  his  prlnciiMl  for  oompeosatloo. 

Where  on  agest  on  his  own  account  onder- 
takei  to  delegate  to  a  third  party  the  per- 
formance of  a  duty  which  he  owes  his  principal, 
the  snbagent  muBt  look  for  his  compensation 
to  hia  immediate  emplojer,  and  not  to  the  prin- 
cipaL 

2.  ExecDtore  aad  admlalstrators  «S997  — Ex- 
eoator  onploylDB  broker  beli  personally  re- 
sponsible for  eonnlaaln. 

Where  an  executor  represented  to  a  broker 
that  he  had  authorit;  from  his  mother  as  co- 
executor,  and  his  brothers  and  sisters,  to  lease 
land  belonging  to  the  estate,  and  employed  the 
broker  at  a  stipulated  compensation  per  acre 
for  his  serrices,  he  was  only  the  agent  of  the 
others,  and  was  peisoaally  responsible  for  the 
commiasion. 

9 

Appeal  from  liberty  Oonnty  Oomt;  O.  N. 
Smith,  Judge. 

AaOxm  by  J.  S.  Teagoe  against  Leon  Mlt- 
chelL  Jndgment  fOr  plainttl^  and  defendant 
appeals.  AfiOxmed. 

B.  B.  Pickett  Jr.,  and  a  H.  Oaln,  both  of 
lilbeitr,  for  appellant 
J.  F.  Dobnw,  of  liberty,  for  appellee. 

WATiKIBR,  J.  Thfti  WM  a  ndt  Iqr  iv^eilte 
agalnat  i^^lant  lndiTldiutU7  and  aa  execa* 
tor  <tf  the  estate  of  bis  deceased  fotber  for 
commlsaiooa  on  a  real  estate  deaL  Appellant 
and  Us  mother  were  ]<rtnt  executors.  Ai^el- 
lee^  as  a  real  estate  broker,  under  a  oon- 
tract  with  appelant  found  a  porcbasra-  for 
an  oU  lease  on  26  acres  ot  land  belonging  to 
the  estate,  who  was  able,  ready,  and  wllUog 


to  take  the  lease  and  pay  f  or  it  on  Qie  terms 
stipulated  by  appellant.  Indlridually  and 
as  executor,  appellant  promised  and  bound 
himself  to  pay  appellee  f  10  per  acre  for  his 
services  for  selling  tbe  lease.  He  also  con- 
tracted that  all  tbe  parties  Interested  in  the 
land  would  }oln  in  the  -execution  of  tbe 
lease;  His  mother  and  his  brothers  and 
sisters  refused  to  consummate  the  sale,  and 
be  joined  them  in  leasing  the  land  to  other 
parties.  As  we  understand  the  record,  there 
is  no  controversy  as  to  the  facts.  Under 
instructions  finxd  the  oonxt,  tbe  Jury  return* 
ed  a  verdict  for  appellee. 

[1]  There  was  no  error  in  this  instnic> 
tion.  When  an  agent,  up<m  his  own  account 
undertakes  to  delegate  to  a  third  party  tbe 
performance  of  a  duty  which  be  owes  bis 
principal,  the  rule  is  well  settled  that  the  sub- 
agent  must  look  for  his  compensatlim  to  his 
Immediate  employer,  and  not  to  the  princi- 
pal. Williams  V.  Moore,  24  Tex.  CIt.  Apo. 
402,  58  S.  W.  958;  NaUonal  Cash  B^ter 
Co.  V.  Hagan  &  Co,  37  Tex.  av.  AJp.  281. 
83  S.  W.  727;  Houstua  Cotton  OU  Oa  t. 
Blbby,  43  Tex.  ClT.  App.  100,  $1  8.  W.  668; 
Xynan  v.  DulUng,  26  &  W.  466. 

[t]  Appellant  represokted  to  appellee  that 
be  bad  authority  from  bis  mother,  as  hia 
coexecntMT,  and  bis  brothers  and  sisters  to 
lease  Uie  land  beUmgiug  to  bis  father's  es- 
tate. According  to  bis  own  stat^^t  of  the 
facts,  be  «uployed  aiwellee  to  And  a  lessee^ 
agreeing  to  pay  him  $10  per  acre  for  his  serv- 
loea  Thus,  on  bis  testimony,  he  was  <mly 
the  Kgait  of  his  mother  and  his  brothers  and 
sisters,  and  under  the  rule  above  announced 
was  personally  responsible  to  appellee  for 
the  commission. 

Appellant  presents  numerous  assignments 
against  the  instructed  verdict,  bnt  we  b(»> 
lleve,  on  tbe  facts  of  this  record,  the  proposi- 
tion of  law  Just  announced  is  decisive  of  an 
Issues  against  appellant 

The  Judgment  of  the  tiiat  court  Is  there- 
fore in  all  things  affirmed. 
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BENTON*  Conaty  Clark,  at  aL  v.  CLAY. 

(Court  of  Appeal!  of  Kentucky.  Oct  14, 1921.) 

Appeal  m4  arror  «»7&l  (4)— Appeal  lUemiSMd 
as  pnaaatlng  only  moot  qaeetloa. 

'  Where  plaintiff  sought  to  enjoin  proceedings 
for  an  election  under  the  previous  form  of  ci^ 
government  on  the  gronnd  that  a  commiBsioa 
form  of  government  had  been  legally  adopted 
at  a  valid  election,  but  asking  no  other  af- 
Ibrmative  rallaC  and  temporary  Injiuction  issued, 
and  aftar  tlie  tima  set  (or  neh  election  Jndg- 
msnt  was  entered,  holding  the  adoption  of  such 
new  form  valid,  but  giving  no  affirmative  relief, 
an  appeal  presented  <adj  a  moot  question,  and 
must  be  dlamiaaed. 

Appeal  from  Circuit  Coor^  Henderson 
Connty. 

Salt  by  CL.  OIny  against  Qtla  A.  B&oAoa, 
County  Clerk*  and  othera,  to  enjoin  minting 
names  on  a  ballot  for  election  under  the 
prior  torm  a£  dty  flovemment  after  alleged 
ad<^>tlon  of  a  new  form.  From  a  judgment 
deciding  that  the  new  fonn  of  gorommant 
waa  legal  but  granting  no  afflrmatlve  relief, 
defmdanta  appeal,  i^peal  diamiased  wltliout 
prejudice. 

Henson  ft  Xaylor,  of  Henderson,  tn  ap- 
pellants. 

John  O.  Wonbam  and  O.  O.  Leta^ier,  both 
of  Henderson,  for  appellee. 

THOMAS,  J.  At  the  regular  election  on 
November  2,  1920,  the  voters  of  the  dty  of 
Hffliderson,  Ky.,  a  dty  of  the  third  class,  by  a 
large  majority  adopted  the  commission  form 
of  government  for  such  dtlee,  as  is  provid- 
ed by  section  8480b,  Kentucky  Statnt^  Car- 
roll's 1815  Edition.  Tbe  votes  of  tbe  election 
adopting  that  form  of  govemmfflit  were  duly 
canvassed  and  certified  as  required  by  law, 
and  nothing  r^ained  to  be  done  to  put  Into 
effect  the  commission  form  of  govemm^t 
except  the  election  of  the  necessary  officers, 
Including  two  oommlaslouers  in  tike  year  1821, 
as  provided  in  subeection  6  of  the  section  re- 
ferred to. 

On  June  8,  1921,  this  action  in  equity  was 
died  by  appellee  C.  Clay  against  appellant 
and  defendant  Otis  A.  Benton,  the  clerk  of 
the  county  court  of  Henderson  county,  and 
George  M.  Royster,  In  which  plalntUT  sought 
an  injunction  against  the  clerk  to  prevent 
falm  from  printing  the  name  of  bis  codefend- 
ant  Royster  on  the  ballot  for  tbe  primary 
election  on  August  6,  1021,  as  a  candidate 
for  tbe  Democratic  nomination  for  council- 
man in  one  of  the  wards  of  the  city,  and  to 
enjoin  Royster  from  taking  any  steps  seeliing 
such  npmlnatioQ  upon  the  ground  that  the 
commission  form  of  government  had  been 
adopted,  which  dispensed  with  the  offlce  of 
coundlman,  and  substituted  therefor  com- 
missioners, and  that  plaintiff,  as  a  taxpayer, 
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was  interested  in  preventing  the  expense 
of  such  Illegal  primary  election.  Answer  waa 
filed  In  which  the  validity  of  the  election  on 
November  2,  1820,  adopting  tbe  commissl<m 
form  of  government,  was  attacked  on  the  sole 
ground  that  the  sheriff,  who  held  it  under 
tbe  order  of  the  county  court  calling  it,  liad 
not  complied  with  the  law  requiring  him  to 
publish  the  order  tn  a  newspaper,  as  la  pro- 
vided in  subsection  8  of  tbe  section  supra. 
But  in  all  other  respects  it  was  admitted  by 
the  answer  that  the  Section  ifras  legal. 

Pursuant  to  notice  the  Judge  of  the  Hen- 
derson circuit  court,  on  June  18,  1921,  grant- 
ed, a  temporary  Injunction  In  accordance  with 
the  prayer  of  the  petition.  The  defendants. 
In  due  time,  made  motion  before  Judge  Clay, 
a  member  of  this  court,  to  dissolve  that  in- 
junction, and  he,  before  the  August  primary, 
1921,  overruled  that  motion,  three  other  mem- 
bers of  the  court  concurring.  No  further 
action  was  taken  in  the  case  until  the  regular 
September,  1921,  term  of  tbe  Henderson  dr- 
cult  court,  when  on  the  16th  day  of  that 
month  tbe  cause  was  submitted  for  final  Judg- 
ment, and  the  court  adjudged  that  the  elec- 
tion adopting  the  commission  form  of  gov- 
ernment was  legal  and  regular  In  all  respects, 
but  no  reference  whatever  was  made  in  the 
Judgment  to  any  affirmative  relief  by  ]n< 
Junction  or  otherwise,  either  for  or  against 
any  of  the  parties  litigant.  From  that  Judg- 
ment this  appeal  by  defendants  la  prosecut- 
ed. No  prayer  for  relief  is  contained  In  any 
pleading  in  the  case,  except  tbe  one  for  an 
Injunction  whldi  affected  only  the  right  of 
defendant  Royster  to  seek  the  nomination 
for  coundlman  of  the  city  in  the  primary 
election  on  August  6,  1921,  and  when  the 
Judgment  appealed  from  was  rendered  that 
time  had  passed,  and  the  question  Involved 
became  essentially  a  moot  one.  The  validity 
of  the  1920  election  was  wily  Inddental  to  the 
whole  relief  sought  by  the  action. 

It  is  unfortunate  that  the  condition  of 
the  record  Is  such  as  prevents  us  from  ad- 
judicating the  single  questl<»i  raised  against 
the  validity  of  that  election;  but  it  Is  a 
firmly  settled  rule  in  this  and  all  other  courts 
that  it  will  not  assume  Jurisdiction  to  deter- 
mine abstract  or  moot  questions,  and  thereby 
consume  and  appropriate  Its  time  in  academic 
discussion,  since  courts  are  created  for  the 
purpose  of  trying  cases  rather  than  ques- 
tions. Waller  v.  Henderson  Telephone  &  Tel- 
egraph Co.,  101  S.  W.  372,  31  Ky.  Law  Rep. 
39;  Searcy  v.  Fayette  Home  Telephone  Co., 
143  Ky.  811, 137  S.  W.  777 ;  Wiuslow  v.  Gayle, 
Mayor,  172  Ky.  126,  188  8.  W.  1059;  Thomp- 
son V.  Thompson,  18S  Ky.  811,  224  S.  W.  350 ; 
2  Cyc.  533,  and  3  Corpus  Juris.  357, 358.  These 
and  all  other  authorities  hold  that  "it  is  not 
within  the  province  of  appellate  courts  to  de- 
ride abstract,  liypothetical,  or  moot  questions, 
disconnocted  from  the  granting  of  actual  re- 
lief (Corpus  Juris,  supra),  and  the  fact 
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tbat  the  quegtton  lUTtdTed  Is  ojw  of  public 
Importance  does  not  change  the  role.  Caaes 
InvGlving  the  exact  question  here  are  Xavler 
Bealty  Co.  t.  Louisiana  S.,  etc.  Co^  116 
La.  84S,  80  South.  6;  Central  ^ItuUthlc  Pav- 
ing Ca  T.  Highland  Park.  164  Mich.  223. 129 
X.  W.  46,  Ann.  Cas.  1012B.  719,  and  Win- 
alow  T.  Oayle,  Mayor,  supra.  In  the  latter 
case  sntt  was  filed  by  some  citizens  of  Car- 
ndlton,  Ky.,  to  ei^oin  the  mayor  and  the 
board  of  coundlmen  of  the  dty  fraa  issu- 
ing a  license  granting  to  the  proposed  Ucesi- 
see,  who  was  also  a  defendant,  granting  to 
hlra  the  prlTllege  of  holding  a  street  fair  on 
the  streets  of  the  dty  on  December  1,  191St 
npcfa  the  ground  that  th^  was  no  authority 
to  Issue  such  license.  The  case  did  not  readi 
this  court  nntil  after  the  date  for  the  exer- 
dse  of  the  prirllege.  and  we  held  that  only  a 
moot  question  was  presented,  and  said  in  the 
opinion  that — 

"Nothing  Is  IsTolved  sow  in  this  action  bat 
an  abstract  proposition  of  law.  It  therefore 
follows  that  this  action  Is  a  moot  case." 

Cases  are  dted  In  that  oi^nlon,  both 
foreign  and  domestli^  holding  that— 

"A  'moot  case*  Is  one  which  seeks  to  get  a 
Jadgment  on  a  pretended  controversy,  when  in 
reality  there  is  none,  or  a  decision  in  advBDi.-e 
about  a  right  before  it  has  been  actually  assert- 
ed and  contested,  or  a  judgment  upon  some  mat- 
ter which,  when  rendered,  for  any  reason,  can- 
not have  any  practical  legal  effect  vptm.  a  then 
existing  controversy." 

There  la  now  no  existing  controversy  be- 
tween any  of  the  parties  to  this  action,  al- 
thon^  It  is  quite  probable  that  as  members 
ot  the  public  In  the  dty  ol  Henderson  they 
are  indirectly  Interested  in  having  the  ques- 
tion of  the  validity  of  the  UsiO  dectlon  aet- 
tted,  but  all  dtlsois  of  the  state  «r  of  any 
munlclpaUty  therein  might  be  said  to  have 
the  same  Indlred;  interest  in  the  settl^ent 
of  all  public  questions  affecting  the  turitory 
invdved. 

It  resnlta  thertfore  that  this  appeal  must 
be,  and  It  Is  dismissed,  but  <A  course  without 
prejudice  to  another  approiniate  action  to 
determine  the  validity  of  the  election  In- 
vdved. 


HOOVER  V.  COMMONWEALTH. 

(Conrt  of  Appeals  of  Kentucky.  Oct  14, 1921.) 

1.  Homicide  ^=3250— Evidenoe  held  suflloiest  to 
ooBvId  of  maaslaaghter. 

In  otinrder  trial,  evidence  held  to  sustain 
verdict  of  manslaughter. 

2.  HoMldds  «39300(14>»  301-lattnieUpB  as 
sslf-isreBsa  aad  defense  of  family  bald  to  emit 
demant  of  real  or  appsrant  danger. 

In  murder  trial,  where  the  evidence  raised 
the  issue  of  self-defense  or  defense  of  accused's 


family,  such  issue  hetd  not  covered  by  Instruc- 
tion given,  which  omitted  the  dement  of  ireal 
or  apparent  danger  impending. 

Appeal  from  Circuit  Court,  Lee  Goun^. 

James  D.  Hoover  was  convicted  of  man- 
slaugbter,  and  appeals.  Reversed  and  re- 
manded. 

Ezart  Ashcraft,  of  Hddelberg,  end  Sam 
Hurst,  of  Beattyvllle,  for  appellant 

Chas.  I.  Dawson,  Atty.  Gol,  and  Tlumias 
6.  McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

OLABISB,  J.  The  appdlant,  James  D. 
Hoover,  at  his  home  In  Lee  county  shot  and 
killed  Oreeley  Addison  on  November  8, 1919. 
He  was  indicted  for  murder  and  convicted  of 
manslaughter,  his  punlshmoit  bdng  fixed  at 
conflnem«it  for  21  years  In  the  penitentiary. 

[11  The  first  complaint  uptm  ttils  appeal  la 
that  the  verdict  is  jiot  supported  by  the  evi- 
dence: This  contention  is  based  upon  the 
theory  ^t  defendant  by  his  testifmony  made 
out  a  clear  case  of  self-defense  and  that  the 
Jury  could  not  dlmregard  hia  evidence  since  he 
was  the  <nily  witness  who  saw  or  attempted 
to  state  how  the  UUlng  occurred  or  what 
faappoied  at  the  time  and  immediately  prior 
thereto.  But  this  argument  is  obviously 
unsound  even  if  we  could  admit  that  defend- 
ant's evidence  Jtutlfled  the  hmnldde^  since 
the  commonwealth  proved  previous  threats, 
statements  made  by  tiie  defendant  and  his 
conduct  immediately  following  the  killing  and 
that  thereafter,  arming  himself,  he  avoided 
arrest  for  several  days  by  hiding  In  the 
mountains  and  away  from  his  home,  whldi 
with  many  other  proven  drcumstances  cast 
much  doubt  upon  the  truth  of  bis  testimony 
and  which  are  quite  Inconsistent  with  Inno- 
cence of  wrongdoing.  We  are  therefore  of 
the  opinion  that  the  evidence  Is  quite  suffi- 
cient to  sustain  the  vo^ct  and  that  there 
Is  no  merit  In  appellant's  first  cMitention. 

[2]  2.  Another  contention  made  by  appel- 
lant upon  the  8i^)eal  Is  that  the  court  erred 
In  falling  to  Instruct  the  Jury  upon  the  ques- 
tion of  self-defense.  The  Attorney  Genial 
In  his  brief  for  the  commonwealth  admits 
that  It  is  doubtful  whether  the  court's  action 
In  tbis  matter  can  be  sustained,  but  seeks  to 
do  so,  first  by  attempting  to  show  that  there 
was  no  evidence  that  defoidant  killed  deceas- 
ed In  bis  necessary  defense  and,  second,  that 
an  Instruction  ^ven  by  the  court  In  lieu  of 
the  ordinary  self-defense  Instruction  was 
sumcient  under  the  evidence  In  this  case. 
Defendant  and  deceased  lived  on  the  same 
creek  about  a  mile  apart  Defendant  went  to 
the  borne  of  deceased  three  times  on  tiie  day 
of  the  killing,  which  did  not  occur  until 
about  midnight  On  the  first  two  visits,  one 
In  the  morning  and  the  other  early  In  the 
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afternoon,  defendant  carried  a  shotgun  and, 
according  to  Mrs.  Addison,  simply  asked  tor 
her  husband,  wbo  was  not  at  home,  and 
stated  that  he  had  a  sick  child.  Defendant 
says  these  two  visits  were  made  for  the 
purpose  of  buying  whisky  and  that  he  pur- 
chased a  quart  from  Mrs.  Addison.  The 
last  visit  waa  made  about  dark,  and  deceased 
was  then  at  home.  Defendant  was  unarmed, 
ate  supper,  and  remained  there  nntll  between 
9  and  10  o'docb,  when  he  and  deceased  left 
together;  and  the  wife  says  her  husband 
accompanied  defendant  upon  Invitation  of  the 
i&tt&e  to  ''come  and  go  with  Mm,  that  he  bad 
a  dram  of  wbiaky  he  would  give  him  down 
there  on  the  creek."  Defendant  says  deceas- 
ed followed  him  home  over  bis  protest  curs- 
ing him  and  threatoiing  blm  with  Science 
If  be  did  not  go  with  him  to  drive  off  a 
neii^bor.  There  Is  evidence  that  both,  if  not 
drunk,  were  at  least  somewhat  under  the 
Influmce  of  Uqnor.  What  bappraed  after 
Ihoy  reached  defendants  hone  Is  thus  relat- 
ed bj  falm: 

*'WeH,  be  commenced  uslDg  bad  language  and 
talking  bad,  and  my  wife  was  sick,  and  I  ordered 
him  ont  of  the  boose.  I  told  him  my  wife 
wasnt  able  to  stand  it  and  that  he  bad  to  go, 
and  he  got  out  there,  and  by  that  tfane  tiie 
moon  was  getting  kindly  dim,  showed  a  little, 
and  bt  said,  'Let  me  come  back  in  the  house 
and  fix  my  carbide  lamp,*  and  I  said,  'Will 
yon  go  on  off  if  I'll  let  you  do  that?*  and  he 
said.  Tea,*  and  he  said  he  wanted  a  knife  and 
some  water,  and  be  comes  in  the  bonee  and  got 
a  chair  and  went  out  and  sat  down  in  front  of 
the  door  and  emptied  the  old  carbide  out  of 
Us  light  and  got  it  lit  and  tkvn  he  oome  back 
tn  tlw  house,  and  when  he  cwne  back  he  come 
the  same  way  udng  bad  language  and  cussing, 
and  I  said,  *I  thought  yoa  were  gf^ng  to  leave 
when  yoa  got  yonr  light  fixed,'  and  he  was 
telling  me  I  had  to  leave  all  the  time,  and  I 
put  him  out  again,  and  he  come  right  back  in 
the  hooee  when  I  made  him  get  out,  and  he 
said,  'You,  by  God,  you  have  got  to  go,'  and  I 
said,  'No,  I  am  not  going,'  and  be  kept  saying 
what  be  was  going  to  do  for  my  woman  and 
that  he  could  wait  on  bet,  said  he  bad  doctored 
cattle  and  all  like  that,  and  he  said  be  .was 
her,  and  he  got  bis  fixing  ont  and  he  told  her 
what  be  was  going  to  do  and  said  then  she 
could  have  it,  and  my  wife  waa  in  the  bed  and 
bad  off,  and  he  taken  himself  out  and  said  that 
when  he  done  so  and  bo  to  the  woman  she  could 
give  birth  to  the  cbDd,  and  I  put  him  out  of 
the  houae  and  told  him  to  go  and  took  him 
and  put  him  clear  ont  to  the  creek  and  told 
him  if  be  come  back  I  would  kill  him,  and  I 
come  back  to  the  bouse,  and  be  come  back 
right  after  me  telling  me  he  aimed  to  stay, 
and  he  said,  'Ood  damn  you,  you  have  got  to 
leave'  and  I  begged  him  to  be  gone  and  told  bim 
to  start,  and  he  throwed  hia  hand  back  like 
that,  like  be  bad  a  pistol  or  a  bottle  or  some- 
thing, and  be  said,  1  am  going  to  come  back  if 
I  liBve  to  fill  tliat  bouse  full  of  steel  jackets,' 
and  I  Jobbed  my  gun  out  that  way  and  shot, 
and  he  staggered  backwards  and  fell,  and  ^hen 
he  fell  he  asked  .me  to  forgive  him,  and  I 


stepped  over  to.  him  and  forgave  blm,  be  said, 
'Forgive  me,  Jim  Dan,*  and  he  never  spoke  an- 
other word,  and  I  told  him  he  was  forgiven." 

It  is  urged  by  the  attorney  for  the  Com- 
monwealth that  this  Bta^emCTt  by  tbe  de- 
fendant himself  of  the  facts  and  circum- 
stances leading  up  to  tbe  killing  does  not 
contain  the  necessary  dements  of  self-de- 
fense especially  when  considered  in  connec- 
tion with  the  tect  that  it  was  shown  without 
contradiction  that  deceased  waa  unarmed  at 
tbe  time  of  the  killing;  that  defendant  was 
not  In  real  danger  and  could  not  have 
believed  that  he  was,  If  be  thought  deceased 
waa  only  reaching  for  a  "bottle  or  something" 
when  he  shot  him;  and  that  even  if  he 
believed  deceased  was  reacdilng  for  a  pistol 
the  language  used  by  deceased  did  not  In* 
dicate  a  purpose  of  uslog  it  against  defaid- 
ant  but  npon  tbe  bouse  merely;  that  the 
threatened  danger,  If  any,  was  to  the  mem- 
bers of  ^^endanfs  fiunily  ^o  were  In  the 
house  and  not  to  him  as  he  waa  on  tbe  ont- 
slda 

This  argument  Is  adroit  rather  than  con- 
vincing, since  It  Is  ftimlliar  law  that  one  is 
authorised  to  act  In  his  8elf>defenBe^  or  In 
defense  of  a  monber  of  his  family,  to  avwt 
an  Impending  danger  of  death  or  great 
bodily  harm,  whether  such  dangw  Is  "real 
or  to  blm  aivarent"  only,  and  the  evidence 
here  certainly  is  snffltient  to  reaulre  a  de- 
cision by  the  Jury  of  whether  or  not,  under 
all  the  tects  and  circumstances,  defendant 
was  BO  acting  when  he  shot  and  killed  de* 
ceased.  To  deny  wath  weight  to  defendant's 
own  testimony  is  to  deny  the  very  purpose 
for  which  it  was  given  and  the  only  reason- 
able inference  that  can  be  drawn  therefrom. 

Unless,  therefore,  the  instruction  given  in 
view  of  the  ordinary  self-defenBe  instruction 
contains  every  essential  of  such  an  Instruc- 
tion, the  whole  law  was  not  given  to  the 
Jury,  and  prejudicial  error  was  committed. 

The  instruction  to  which  tbe  defendant 
objects,  and  which  counsel  for  platntUF 
insists  was  sufficient  when  considered  as  a 
self-defense  Instruction,  reads: 

"If  the  Jury  believe  from  the  evidence  that 
the  deceased,  Greeley  Addison,  after  entering 
defendant's  houae,  In  the  presence  and  hearing 
of  his  family  used  obacene  language  or  assault- 
ed any  members  of  his  family,  defendant  had 
the  right  to  command  him  to  leave  the  house, 
and  if  he  refused  to  do  so,  to  eject  him  there- 
Trom  by  the  use  of  such  force  as  was  neces- 
sary, or  appeared  to  defendant  reasonably  nec- 
essary to  that  end.  And  if  tike  Jury  believe 
from  the  evidence  that  defendant  to  protect 
bis  family  from  such  obscene  language,  or  from 
such  assault,  if  any  or  either,  ordered  deceased 
to  leave  the  houae,  and  the  latter  failed  or 
refused  to  leave  and  defendant  then  believed 
and  had  reasonable  grounds  to  believe  from  the 
conduct  of  the  deceased  and  all  the  cireum- 
Btauces  that  he  or  any  member  of  hia  family 
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was  then  in  dasfer  of  death  or  great  bodily 
barm  at  the  hands  of  the  deceased,  he  had  the 
right  to  use  such  force  aa  was  necessary  or 
reasonably  appeared  to  him  to  be  necessary  for 
his  or  their  protection,  even  to  th«  Bhooting 
of  the  deceased,  and  if  he  so  shot  and  hilled 
the  deceased  the  Jnry  shonld  acquit  him." 

This  instruction  is  almost  a  literal  copy  of 
one  that  this  court  prepared  and  directed  to 
be  given  on  a  new  trial  in  Watson  v.  Com- 
monwealtb,  1S2  Ey.  46,  116  8.  W.  287,  not, 
however,  in  lieu  of  tbe  ordinary  self-defense 
ingtructlon,  but  Id  addition  thereto,  wbldli 
fact  alone  would  seem  soffldent  answer  to 
the  contention  it  corers  the  question  of  self- 
defense.  That  it  was  not  bo  intended  In 
the  Watson  Case  Is  obrions,  and  that  It  Is 
not  suffldent  for  that  purpose  here  la  at  once 
apparent,  since  It  omits  ^tlrely  the  words 
"real  or  to  him  apparent"  and  the  idea  there- 
by conveyed  with  refN«iice  to  the  Impokdlng 
danger,  wUdi  omission  this  court  has  fre- 
qnmitly  bcAd  to  be  prejudicial  error.  See 
Hobson^  InstractlfHis,  {  7S8,  and  cases  ttiere 
dted,  especially  Ifortln  t.  Commonwealth, 
78  8.  W.  1104,  25  Ky.  lAW  Bep.  1928. 

Not  only  so,  but  tlds  Instruction  was  pre- 
pared to  fit  the  facts  of  the  Watscm  Oase 
whldt  are  tuft  analogous  to  Oim  facts  of  this 
case.  There  the  deceased  was  in  the  boose 
and  actually  assaulting  members  of  the  de- 
fendant's flunlly^  while  here  deceased  was  not 
so  engaged  but  had  been  ejected  from  the 
bouse  and  was  attempting  to  return. 

Since  it  is  Oie  du^  of  the  court  to  Instruct 
upon  the  whole  %w  qtplicable  to  tbe  case, 
the  Jury  upon  the  evidence  here  should  have 
been  Informed  of  defendant's  right  to  prevoit 
deceased  from  forcibly  re-entering  his  house; 
but  as  in  doing  this  alone  and  by  itself  de- 
fendant would  not  have  been  Justified  in 
killing  deceased,  it  doubtless  would  be  more 
appropriate  to  Incorporate  such  Information 
in  the  self-defense  Instruction  rather  than  to 
give  it  as  a  separate  in8tructl<n,  altbouifb  It 
can  be  done  either  way. 

As  the  other  matters  complained  of  are  not 
apt  to  occur  upon  another  trial,  we  do  not 
pass  apoD  them. 

For  the  reasons  indicated,  the  judgmeut  is 
reversed,  and  the  cause  remanded  for  a  new' 
trial  consistent  herewith. 


WAQE8  V.  COMMONWEALTH. 

(Court  «f  A4>peals  of  Kentucky.    Oct  14. 

1921.) 

I.  Criminal  law  €=>I2I  I— Second  offense  must 
be  committed  subsequent  to  offense  for  which 
defendant  was  previously  oonvlcted  to  war- 
rant heavier  penalty. 
A  second  offense,  to  warrant  a  heavier 

Iienalty  under  Ky.  St.  Supp.  1918,  |  2572c8 


must  have  been  conmiitted  snbsevient  to  tiie 
offense  for  whidi  defendant  had  hc«n  pmioos^ 

Ij'  convicted. 

2.  Criminal  law  «=3l202(7)— Defendaat  ooold 
Bot  complain  that  the  offenas  was  not  a  sec- 
ond offense  In  absonoe  of  objeetlos  or  ex- 
oeptlee  to  iHtnotioa  aatberizlsg  iaersased 
penalty. 

Defendant,  convicted  of  a  second  (Aenee 
under  Ky.  St  Snpp.  1918,  |  2872c8,  antboria- 
ing  a  beavinr  penalty  on  oonviction  lor  a  sec- 
ond offense,'  could  not  complain  on  appeal  that 
the  offense  for  which  he  had  bean  convicted 
had  been  committed  prior  to  the  offense  for 
which  he  bad  been  previously  convicted,  where 
no  exception  or  objection  bad  been  interposed 
to  the  instructions  anthoridng  t^is  Inseased 
penalty. 

3.  Criminal  law  <^I202(2)— Proof  that  of- 
fense was  defendaflfs  second  offsese  snnec- 
easary  where  h«  pleaded  guilty. 

Where  defendant,  indicted  for  a  second 
offense  under  Ky.  St.  Supp.  1918,  |  2672c8, 
pleaded  guilty,  the  state  was  not  required  to 
prove  the  offense  with  whidi  he  was  charged 
had  been  committed  prior  to  the  offense  for 
which  he  had  been  previously  convicted. 

4.  Crinlsal  law  «»I202(I)— Defendant's  af- 
Mavlt  that  the  offense  was  not  a  seoosd  ef- 
fesse  held  Isssffleleet  ts  warraat  graatlsf 
of  aew  trial. 

In  prosecution  for  a  second  i^ense  under 
Ky.  8t  Supp.  IMS,  |  StSftStB,  defendant's  af- 
fidavit dut  the  offeose  had  been  eomnitted 
prior  to  the  offense  for  which  he  bad  been 
previously  convicted,  and  that  he  pleaded  gnO- 
ty,  thinking  that  he  was  being  tried  for  an- 
other offense,  held  not  to  warrant  the  granting 
of  a  new  trial,  since  by  his  plea  of  guDty  he 
confessed  to  having  committed  such  offense 
subsequent  to  the  offense  for  which  he  had 
been  formerly  convicted,  and  since  the  affidavit 
was  not  insnffirient  to  show  that  the  plea  of 
goUty  was  entered  and  maintained  under  dnreaa 
or  under  incapacitating  eircumataneaa,  or  to 
show  newly  discovered  evidence,  or  to  support 
a  claim  trf  surprise,  under  Cr.  Code  I^ac. 
I  271. 

5.  Criminal  law  «=9936(5)— Clain  of  sarprlse 
made  at  ground  for  new  trial  comes  tee  late 
where  made  for  first  time  os  motion  for  new 
trial. 

A  claim  of  surprise,  to  constitute  a  ground 
for  a  new  trial  under  Gr.  Code  Prac.  1  271, 
comes  too  late  when  made  for  fbe  first  time 
OB  motion  for  new  trial. 

8.  Criminal  law  «s>918(l)— Statnte  nntborix- 
Ing  new  trial  where  defendant  has  net  re- 
oslved  fair  trial  refers  oaly  te  oaeie  fer 
whioh  defendant  Is  not  rosponslMe. 

Cr.  Code  Prac.  |  271,  authorudog  tbe  oonrt 
to  grant  a  new  trial  where  of  the  opinion  that 
the  defendant  has  not  received  a  fair  and  im- 
partial  trial,  applies  only  to  a  cause  for  which 
defendant  h  not  himself  rcsponrible. 

Appeal  from  Circuit  Court,  Laur^  County. 

Conrad  Wages  was  convicted  of  operating 
a  moonshine  still,  and  he  appeals.  Affirmed. 
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C  O.  WflUaniB,  of  Ht.  Tenum,  Bay  0.  Lew- 
1^  Lewis  A  JohnBon,  3.  K.  Lewis  and  B.  F. 
JobnBon,  all  of  London,  for  appellant 

Cbaa.  I.  Dawson,  Atty.  Gen.,  and  O.  I. 
Rader,  of  AnnvlUe,  for  tbe  CommonwealttL 

CLABKE.  J.  On  November  18, 1919.  wbicb 
was  tbe  tweaty^econd  day  of  tlie  October 
term  of  tbe  Laurel  circuit  court,  an  Indlct- 
samt  was  retamed  against  tbe  appellant 
(^largtng  bbn  wltb  tbe  offense  of  owniug 
and  operating  a  moonsblne  still  in  Laurel 
county,  Ky^  on  NoTemt>»  13,  1919.  In  a 
seoHid  count  of  tbe  Indlctmoit  it  is  fur- 
ther cbarged  tbat  tbe  defendant  bad '  been 
previously  Indicted  for  tbe  same  ofCoiae,  and 
bad  been  convicted  thereunder  on  tbe  29tb 
day  of  October,  1919,  and  his  punialuttent  fix- 
ed at  a  line  of  $100  and  Mne  day'  imprison- 
ment in  tbe  county  jalL 

Tbs  proceedings  of  tbe  former  trial  and 
conviction  are  fully  set  out,  and  It  is  specif- 
ically stated: 

"That  tbe  offense  described  and  «t  whldi 
tke  defendant  is  acensed  and  ladleted  in  tke 
first  count  of  tlus  indictment  was  committed 
at  a  time  snbsequent  to  tbe  said  conviction 
and  sentence  referred  to  in  tbls  coonL" 

On  February  19,  1921,  this  Indictment 
came  on  for  trial,  and  defendant  not  being 
able  to  employ  counsel,  tbe  court  aM>olnted 
two  lawyers  to  represent  him.  A  jury  was 
selected,  and  defendant  waived  arraignment 
and  entered  a  plea  of  guilty.  The  Jury  was 
sworn,  and,  "after  hearing  the  instructions 
of  the  court  and  statements  of  counsel,"  re- 
turned a  verdict  floding  the  defendant  guil- 
ty and  fixing  his  punishment  at  five  years'- 
confinement  In  the  penitentiary.  His  motion 
and  grounds  for  a  new  trial  having  been 
overruled,  be  has  prosecuted  this  appeal 
from  the  judgment  entered  on  the  verdict. 

[1]  Of  the  numerous  grounds  set  out  In  his 
motion  for  a  new  trial  but  one  is  argued  and 
relied  upon  here  for  reversal  of  the  judg- 
ment, namely,  tbat  the  offense  for  which  de- 
fendant was  convicted  under  tbls  Indictment 
was  not  committed  subsequent  to  his  former 
cravtctlon  for  a  like  offense.  The  statute 
under  which  defendant  was  tried  and  con- 
victed upon  both  indictments  (section  2672c6, 
Ky.  Stats.,  voL  3)  provides  that— 

"An;  person  suilt}'  of  any  offense  enumer- 
ated in  this  section  shall,  for  the  first  offense, 
be  fined  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dolars  and  confined  in  tbe 
county  jail  not  exceeding  aix  months,  and  fot 
the  second  offense  confined  in  the  penitentiary 
not  leas  than  one  year  nor  more  than  fivo 
years.  In  the  discretion  of  the  jury." 

In  construing  similar  statutes  providing 
a  iMavler  penalty  for  a  second  or  subsequent 
violation  tbereof,  we  have  uniformly  beld 
tbat  the  increased  penalty  only  applies  to 


37  S.  W.  480,  18  Ey.  Law  Rep.  680;  HyMT 
V.  Commonwealth,  116  Ky.  410,  76  S.  W.  174, 
26  Ky.  Lew  Eep.  608;  Sharp  v.  Common- 
wealth, 124  8.  W.  317 ;  Morgan  v.  Common- 
wealth,  170  Ey.  400,  186  S.  W.  132.  Hence 
If,  as  now  contended  for  defaidant,  the  of- 
fense for  which  be  was  convicted  in  this 
case  was  not  committed  subsequently  to  bis 
prior  conviction  under  this  statute,  tbe  im- 
position of  tbe  heavier  penalty  was  not  war- 
ranted by  tbe  statute.  There  are  however 
several  obstades  in  the  way  of  a  reversal  fbr 
tbls  reason  upon  tbe  record  In  tbls  case. 

[2,  9]  In  the  first  place,  neither  objection  or 
exception  was  Interposed  to  tbe  Instructions 
authorizing  the  Increased  penalty.  Then 
again,  sudi  an  objection  and  exception,  if 
saved,  would  have  been  unavailing,  since  by 
bis  plea  of  guilty  defendant  confessed  that 
the  offense  for  wbicb  he  was  being  tried  was 
cooaimltted  on  Novonber  18,  1919,  and  after 
bis  former  conviction  for  a  like  offrase  on 
October  29,  1918,  as  cbarged  In  the  indict- 
ment. This  lAea  raidered  liie  introduction  at 
erldotce  unnecessary,  and  none  was  <rffered, 
and  the  trial  court  pn^rly  Instructed  the 
jury  on  the  wlurie  law  applicable  to  tbe 
facts  confessed  to  be  true  wblcb,  under  the 
autbolties  dted  above,  included  the  penalty 
imposed.  Hoice  it  follows  that  these  author* 
Itles  upon  which  defendant  so  confidently 
rests  his  appeal  not  only  do  not  support  Ms 
centoitlon,  hut  rsnder  it  uutmable. 

[4]  The  fact  that  defendant  in  bis  affidavit 
filed  In  support  of  his  motion  for  a  new 
trial  states  that,  "Id  truth  and  In  fact  I  have 
not  been  operating  any  moonsblne  still  nor 
had  one  in  my  possession  at  all  flioce"  his 
former  conviction,  cannot  be  sufficient  by  it- 
self to  warrant  a  new  trial,  since  by  his  plea 
of  guUty  he  confessed  he  had  done  so,  and 
as  a  necessary  consequoice  of  sucb  conf  es^on 
waived  every  rlgftt  to  contest  that  fact  so 
far  as  tiila  ease  1b  coneraned,  unless,  pCThaps, 
upon  a  snlBcient  sUbwlng  npim  the  motion 
of  a  new  trial  that  flie  plea  was  entered  and 
maintained  througbout  the  trial  under  du- 
ress or  other  Incapacitating  circumstances. 
Whether  or  not  under  such  drcnmstances  a 
new  trial  should  be  granted  we  need  not  de* 
dd^  dnce  we  are  sure  there  Is  nothing  In  ap- 
P^ant*s  affidavit  sufficient  for  that  purpose, 
as  he  only  states  ae  tbe  reason  for  pleading 
guilty  that  the  plea  was  entered  "through 
misappr^enslon  and  bebig  misinformed  and 
under  tbe  wrong  belief  about  the  indictment," 
tbat  he  thought  this  Indictment  had  been  dis- 
missed Or  filed  away,  and  tbat  he  was  being 
tried  fbr  another  offense. 

[S,  I]  This  is,  of  course,  nf>t  Sn  any  sense 
Mwly  discovered  evldmce.  Nether  fs  it  a 
claim  of  Buri^lse,  altbou^  it  more  nearly 
resHubles  tbat  than  any  of  tbe  other  grounds 
for  a  new  trial  enumerated  in  section  271  of 
the  Criminal  Code,  but  even  If  It  were  a 


oSteses  committed  aftor  the  first  convlc- ,  claim  of  surprise,  sudi  a  claim  first  made  In 
tfam.  Brown  v.  Commonwealfh,  100  Ky.  127,  { a  motion  tor  a  new  trial  comes  too  late. 
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Lewia  T.  Commonwealtli,  190  Ky.  160,  227 
S.  W.  14».  Nor  Is  it  covered  by  the  final 
general  spedflcatlon  of  section  271,  supra, 
"or  from  any  otber  cause,  the  court  be  of 
opinion  that  the  defendant  has  not  recelTed 
a  fair  and  Impartial  trial,"  since  these  words 
refer  only  to  a  cause  for  which  the  defendant 
is  not  hlmeelf  responsible.  Perrell  v.  Com- 
monwealth, 176  Ky.  330,  195  S.  W.  495.  To 
bold  that  the  defendant  was  not  responsible 
for  the  mistake  here,  If  any,  would  be  In- 
consistent with  every  known  theory  of  his 
obligations  and  responsibilities  upon  the  trial. 
Wherefore  the  Judgment  is  affirmed. 


ELK  STAVE  LUMBER  CO.  v.  LEWIS.  Jadge. 

(Ooart  ot  Appeals  of  Kentucky.   Oct.  11, 
1921.) 

1.  Prohibition  ^3(2)— Will  aot  He  to  Inter- 
fere with  Judge  proceeding  within  his  Juris- 
dMIon  where  there  Is  adequate  remedy  by 
appeal. 

The  Court  of  Appeals  will  not  interfere  by 
writ  of  prohibition  with  the  judge  of  an  inferior 
jurisdiction  if  be  ia  proceeding  within  his  io' 
lisdiction  and  there  is  an  adequate  remedy  by 
appeal  from  any  erroneous  dedaton  he  may 
make. 

2.  PrehlMtlon  «s>3(2)— Will  net  lie  to  preveat 
ooart  Iwving  JnrMlottoi  fran  tr^rtng  ease  at 
oortaln  term. 

ProhlbitlOD  will  not  lie  to  prevent  court  hav^ 
ing  Jurisdiction  of  persona  and  subject-matter 
from  trying  case  during  certain  term;  there 
being  a  remedy  1^  appeal. 

Application  for  writ  of  pn^lUtton  by  the 
Mk  Stave  T.omber  Company  against  William 
I«wls,  Judge.  Petition  dismlased. 

A.  T.  W.  Mw»n<"g,  of  Mancheflter,  fm 

plaintiff. 

HURT,  0.  J.  [1]  The  plaintiff,  Elk  Stave 
Lumber  Oompany,  seeks  a  writ  of  prohibi- 
tion against  William  Lewis,  Judge  of  the 
Clay  drcolt  court,  to  prohibit  him  from  pro- 
ceeding to  try  an  action  of  the  Blk  Stave 
Lumber  Company  against  P.  D.  Marcum  et 
aL,  on  the  12th  day  of  October,  1921.  The 
ground  upcm  which  the  writ  of  prohibition  is 
sought  is  that  the  action  does  not  staod  for 
trial  at  the  term  of  the  court  which  includes 
the  12th  day  of  October,  but  the  defendant, 
as  Judge  of  the  circuit  court.  It  Is  alleged, 
erroneously  decided  that  it  did  stand  for 
trial  at  that  term,  and  over  the  objection  of 
plaintifr  ordered  it  to  be  set  down  for  trial 
for  the  date  stated,  and.  If  not  prevented  by 
a  writ  of  prohibition,  will  proceed  to  a  trial 
of  it  upon  that  date.  It  is  alleged  that  the 
defendant  was  In  error  In  construing  the 
provisiims  (tf  the  ClvU  Code  (Sl  363.  864)  re- 


lating to  the  time  that  actions  stand  for  trial, 
and  will  make  such  error  again  on  the  day  set 
for  the  trial  unless  prevented  by  the  process 
of  this  court  There  Is  no  pretense  that  the 
court  In  which  the  action  is  pending  has 
not  jurisdiction  of  the  subject-matter  of  the 
action  and  of  the  parties,  both  plaintiff  and 
defendant.  This  court  has  continuously  held 
that  it  will  not  interfere,  by  a  writ  of  pro- 
hibition, with  the  Judge  of  an  inferior  ju- 
risdiction, if  he  is  proceeding  within  his  ju- 
risdiction and  there  is  an  adequate  remedy 
by  appeal  from  any  errbneous  decision  he 
may  mak&  FitEpatrIck  t.  Young.  160  Ky. 
5,  169  S.  W.  630;  Rush  v.  Denhardt,  138  Ky. 
238,  127  S.  W.  785,  Ann.  Cas.  1912A,  1199; 
Hargis  V.  Barker.  85  S.  W,  704,  27  Ky.  Lew 
Rep.  441,  69  L.  R.  A.  270;  Morgan  v.  Cle- 
ments, 153'  Ky.  33.  154  S.  W.  370 ;  Carey  v. 
Sampson,  160  Ky.  460,  150  S.  W.  531; 
Jenkins  v.  Berry,  119  Ky.  350,  83  S.  W.  594, 
26  Ky.  Law  R^.  1141 ;  Hlndman  v.  Toney, 
97  Ky.  413,  30  S.  W.  1006^  17  Ky.  Law  Bep. 
286. 

[2]  The  itelntlff  has  a  right  of  appeal 
from  a  final  Judgment  in  the  action  which  he 
Is  waging  against  P.  D.  Harcum  et  al.,  and 
there  Is  nothing  to  indicate  that  as  a  remedy 
It  wUl  be  Inadequate  to  redreas  any  wronga 
that  he  may  sofTer  or  has  suffered  hi  the  ac* 
tlon  on  account  of  decisions  of  the  court  To 
sustain  the  petition  in  this  action  would  be 
to  hold  that  a  party  to  an  action  could  ap- 
ply to  this  court  for  a  writ  of  prohibition  on 
account  of  every  apprehended  adverse  de- 
cision of  a  trial  court  which  is  proceeding 
entirely  within  its'jurisdiction,  and.  In  effect 
I)ave  a  decision  of  this  court  upon  every  is- 
sue in  the  action  before  a  decision  by  the 
trial  court. 

The  petition  la  therefore  illitmlflnin! 


BAKER  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentu^.  Oct  U. 
1921.) 

1.  Criminal  lew  «»923<2)-^nry  «s»9»(3)— 
Juror's  previously  formed  opinion  held  to  dis- 
qualify, and  oonoeiUmeat  thereof  aUoondnet 
requiring  new  trIaL 

One  who,  following  the  commission  of  a 
homicide,  expressed  bis  opinion  that  defendant 
committed  the  crime  and  should  be  electrocut- 
ed, was  not  qualified  to  sit  as  a  juror,  and  his 
coQcealment  on  voir  dire  examination  of  previ- 
ously formed  opinion  was  misconduct  depriving 
defendant  of  a  fair  and  impartial  trial  and  re* 
quiring  new  trial. 

2.  Criminal  law  C=>956(IO)~Evrdenoe  that  Ju- 
ror  had  expressed  opinions  conoealed  ea  voir 
dire  examination  should  be  convincing  to  war- 
rant court  In  setting  aside  vsrdlet 

To  justify  trial  court  in  setting  amde  ver- 
dict ot  guilty  on  the  ground  that  one  irf  the  ju- 
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rora  hod  previous  to  tbe  trial  of  the  case  «z- 
tk!va8ed  opinioiis  that  would  disqualify  him  from 
sitting  in  tbe  case  if  tbey  bad  been  known,  tbe 
OTidenee  should,  be  very  dear  and  convincing. 

3.  OrlntHM  law  ^ll56(4)~Evldeiioe  held  not 
t»  pnive  pnvfoualy  formed  opinion*  of  Ju- 
ror. 

Evidence  as  to  ^ror  having  expressed  opln- 
ioDS  ajB  to  defendant's  guilt  following  the  homi- 
cide, concealed  on  hia  voir  dire  examination, 
held  not  sufficiently  convincing  to  retjaire  ap- 
pellate conrt  to  interfere  with  trial  court's  dis- 
cretion In  overruling  motion  for  new  trial. 

Appeal  from  Glrcalt  Court.  Bell  County. 

Dan  Baker  was  convicted  of  roluntaiy 
manalansbter,  and  he  appealSL  Afllnned. 

Sawyer  A-  Smith,  of  Barbonrvllle,  and 
John  Howard,  of  Mlddleshoro,  for  appellant 

O.  I.  Dawson,  Atty.  Gen^  and  Thoa.  B. 
McGregor,  Asst.  Atty.  Gen.,  for  tbe  Common- 
wealth. 

HURT,  C.  J.  The  appellant,  Dan  Bako:, 
was  Indicted  for  the  crime  of  murder,  com- 
mitted as  alleged  by  killing  one  John  H. 
Hensley,  and  being  tried  upon  that  charge, 
was  fonnd  guilty  by  the  Jury  of  voluntary 
manslaughter,  and  his  penalty  fixed  at  Im- 
prisonment for  21  years.  A  Judgment  was 
rendered  accordingly.  The  appellant  in  due 
Ume  made  a  motion  to  set  aside  the  verdict 
of  the  Juiy  and  the  Jndgmoit  of  the  court, 
and  to  grant  him  a  new  trial;  but  his  motion 
was  oTOTuled  and  he  has  appealed  to  this 
court. 

Several  grounds  were  set  fbrth  In  the 
motion  tor  a  new  trial,  bnt  all  are  without 
any  merit,  except  one  whidi  the  an>cllanit 
aeons  to  wholly  rely  upon  to  obtain  a  re* 
versal  of  the  Judgment  This  ground  la  based 
upon  the  alleged  actual  bias  of  one  of  the 
Jurors  who  tried  the  case  and  rendered  the 
verdict.  It  Is  alleged  Oiat  this  Juror,  before 
and  at  the  time  he  was  called  as  such,  had 
formed  and  expressed  an  opinion  to  the  effect 
that  appellant  was  guilty  of  the  crime  of 
which  he  was  accused  and  ought  to  be  pun- 
ished therefor,  and  entertained  a  strong 
prejudice  against  the  appellant,  bnt  that  ap- 
pellant did  not  know  of  the  bias  of  the  Juror 
until  the  day  follo^vlng  that  upon  which  tho 
verdict  was  made  and  the  Jury  discharged. 
He  further  claimed  that  the  Juror  was  ex- 
amined upon  his  voir  dire  and  then  stated 
that  he  had  no  opinion  touching  tbe  appel- 
lant's guilt  or  Innocence  and  did  not  enter- 
tain any  bias  or  prejudice  against  the  appel- 
lant or  his  cause.  It  is  furthermore  insisted 
that  appellant  would  not  have  accepted  the 
Juror,  but  would  have  excused  him,  If  he  had 
known  of  the  bias  on  the  part  of  the  Juror. 
It  Is  Insisted  earnestly  that  the  bias  of  this 
Juror  prevented  the  appelant  from  having  a 


fair  and  impartial  triaL  To  sustain  tbe 
charge  that  the  Jiu'or  was  biased  against 
him  and  bis  cause,  appellant  filed  his  own 
affidavit  setting  forth  the  bias  and  prejudice 
of  the  Juror  and  his  want  of  knowledge  of 
it  until  after  tbe  trial.  With  It  there  was 
filed  the  affidavits  of  T.  L  Green  and  Harvey 
Elliott  each  of  whom  deposed  that  two  or 
three  days  after  appellant  committed  the 
homldde  toT  whidi  he  was  tried  and  ocm- 
vlcted.  the  Juror  MlUer,  In  tbelr  presence, 
said: 

"That  Dan  Baker  went  to  the  barber  shop 
and  got  his  pistol  and  went  to  John  H.  Hena- 
ley'a  room  and  stuck  his  arm  and  aboulder 
around  the  door  and  shot  Bensley  while  he 
woB  sitting  in  a  chair,  and  that  It  was  'too  bad 
to  kill  a  man  that  way,  and  be  wished  h«  could 
get  on  the  Jnry  to  try  Dan  Baker,  and.  If  he 
did.  he  would  hang  him  or  send  him  to  the 
electric  cbalr,  as  he  was  a  bad  man  and  onght 
not  to  be  at  large." 

An  affidavit  of  B.  A.  Sowders  was  also 
filed  in  which  tbe  affiant  stated  that  on  the 
day  the  homldde  was  ctnnmltted  he  (Sow- 
ders) related  to  the  Jurw,  Miller,  the  manner 
in  which,  according  to  bis  information,  the 
killing  occurred,  and  tbat  Miller  said  "that 
it  was  a  bad  mnrdor  and  Baker  would  get 
life  or  the  electric  chair.'*  About  16  days 
before  tbe  trial,  Sowders  clahned  to  have  had 
another  OGnversatlon  wltb  MlUer  la  which 
Baker  was  motioned,  and  that  Miller  then 
said: 

"That  he  would  like  to  be  on  the  jnry  for 
some  of  these  murder  cases,  and  if  he  was  on 
the  jury  some  of  them  wofild  never  remember 
killing  another  man.** 

The  commonwealth's  attorney.  In  oppod- 
tion  to  the  grounds  of  the  motion,  filed  the 
affidavit  of  Miller,  and  in  it  Miller  nnequlv- 
ocally  denied  ttiat  be  had  any  of  the  conver- 
satlona  or  made  any  of  the  statements 
attributed  to  him  by  Oreoi,  Elliott  or  Sow- 
ders, and  also  deposed  that  the  only  conver- 
sattou  be  ever  bad  with  Green  about  any 
indictments  for  murder  was  about  the  one 
which  was  then  pending  against  Green,  and 
that  Green  said  in  that  oonversation  "that 
none  of  the  murderers  were  going  to  Jail, 
because  they  were  all  going  to  stick  to- 
gether." Miller  also  deposed  that  he  left  his 
home  in  Middlesbbro  on  the  morning  of  the 
day  of  the  homicide  before  the  time  of  its 
occurrence,  and  went  Into  the  country  and 
remained  In  church  and  at  his  brorher's  thu 
entire  day,  not  returning  until  late  in  tbe 
night  and  thus  had  no  opportunity  for  a 
conversation  with  Sowders  about  it  on  that 
day,  and  also  thus  demonstrated  his  ability 
to  call  other  witnesses  to  corroborate  his 
statements  that  he  did  not  see  Sowders  upon 
that  day.   Sowd«s  then  made  another  affi- 
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davit,  In  -wbldi  he  depoMd  Out  lie  was  mis- 
taken wlien  he  stated  In  the  first  that  he 
had  heard  Hlller  converse  abont  the  homi- 
cide on  the  day  of  its  oecarrence,  bat  fixed 
the  time  on  the  day  following,  when  no  one 
was  prMent  ezoept  he  and  Miller.  The  trial 
Judge,  after  a  conslderaUon  cX  the  motion 
and  the  gronnds  set  forth  In  support  of  It, 
was  of  the  opinion  that  the  &Mtta  that 
Miller  entertained  a  bias  tomrd  the  deftad- 
ant,  and  had  formed  and  expressed  an 
opinion  before  b^ng  called  upon  the  Jury, 
was  not  a  fact  and  overruled  the  motion. 

[1,  n  There  can  be  no  doubt  that  if  the 
juror  made  such  expressions  as  are  attrib- 
uted to  him,  they  Incontrovertibly  evidence 
such  a!  bias  upon  his  part  as  to  render  him 
unfit  to  sit  as  one  of  the  triers  of  appellant, 
and  he  should  not  have  concealed  bis  previ- 
ously formed  opinion  of  the  guilt  of  aK)el- 
lant.  and  his  misconduct  in  so  doing  deprived 
appellant  of  such  a  fair  and  Impartial  trial 
as  the  law  contemplates  and  ondertakes  to 
^ve.  Netter's  Adm'r  v.  L.  &  N.  B.  R.  Co., 
134  Ky.  678,  m  S.  W.  636;  Vance  v.  Has- 
lett,  4  Bibb.  191;  Taylor  v.  Combs,  60  S.  W. 
64,  20  Ky.  Law  Hep.  1828 ;  Maiisfleld  v.  Com., 
163  Ky.  495,  174  8.  W.  16.  The  trial  Jndge, 
>f  he  had  believed  that  the  Juror  made  the 
-expressions,  would  certainly  have  set  aside 
the  verdict  and  granted  a  new  trlaL  It 
became  his  duty  to  dedde  whether  the  alleg- 
ed biased  Juror  was  thus  disqnallfled  so  as 
to  impeatdi  the  verdict  As  was  said  in 
Mansfield  v.  Commmiwealth,  supra; 

"The  evidence  that  would  justify  the  trial 
court  In  setting  aside  a  verdict  on  the  ground 
that  one  of  the  Jurors  had  expressed  opinions 
that  woald  disQualify  him  frmu  ritting  in  the 
case,  if  they  had  been  known,  sfaoidd  be  very 
dear  and  convincing,  when  first  brought  to  the 
attention  of  the  court  after  the  verdict.  If  new 
trials  conld  readily  be  secared  after  the  verdict 
on  groonds  like  these,  the  temptation  to  pro- 
care  the  needed  evidence,  and  the  ease  with 
which  it  could  be  procured,  would  result  in 
many  new  trials  being  granted  on  this  ground 
when  the  verdict  shoold  not  be  disturbed." 


.  Again  in  ABen  v.  Oommonwealili,  175  Ky. 
4».  198  8.  W.  6B2,  it  was  said: 

"In  the  disposition  of  a  matter  of  this  kind 
this  court  must  necessarilr  rely  to  a  large  ex- 
tent upon  the  sound  discretion  of  the  trial 
court.  The  trial  judge  had  seen  and  observed 
the  juror,  who  is  assailed,  and  observed  his 
conduct  darlDg  the  trial,  is  acquainted  with  his 
character,  as  well  as  the  witnesses  who  make 
the  charges  against  him.  This  court  will  not 
interfere  with  the  ditcrctton  of  the  trial  court 
is  soch  a  matter,  nnless  it  is  evident  that  it 
came  to  an  erroneous  conclusion,  and  a  fair 


trial  has  not  been  had  becauae  ef  a  Uas  of  tlf 

Juror." 

[9]  The  evidence  does  not  convince  clearly 
that  ^e  trial  Jndge  arrived  at  an  moneom 
conclusion.  There  are  several  things  arising 
out  of  the  evidence  which  are  calculated  to 
shatter  bdlef  In  the  truth  of  the  statementB 
of  these  impeaching  witnesses.  Qreen  and 
Blllott  fixed  the  place  where  Miller  made  the 
expressions  whldi  they  attribute  to  him  at 
the  same  time  and  place,  and  aa  having  been 
made  to  them  when  together.  Qreen  had 
an  Indictment  for  murder  tlien  pending 
against  him,  and  Elliott  was  a  boarder  at  his 
hotel.  According  to  Miller,  Green  bad  ex- 
pressed the  Intention  of  standing  by  ttie 
various  murderers  then  In  trouble  in  the 
community,  and  this  6reu  does  not  deny. 
The  affidavit  of  the  county  attorn^,  wUdi 
is  not  denied,  tftows  that  Green  was  carry- 
ing out  his  purpose,  and  was  present  in  court 
and  taldng  an  active  Intwoat  In  the  defense 
of  m)pellant,  and  was  consulting  with  his 
attorneys  In  the  selection  of  the  Jury,  and 
was  present  and  presumably  advised  ttie  ac- 
ceptance of  Miller  aa  a  Juror.  It  is  not 
believable  that  Oreeo  knew  vX  Ifiller'a  bias 
and  prejudice  by  having  heard  Mm  make 
the  expressions  whiCh  be  now  attrlbntea  to 
him,  and  then  stood  by  and  advised  or  con- 
sented to  bis  acc^>tance  as  a  Juror.  If  he 
had  heard  him  make  such  expressions,  he 
certainly  would  have  commonlcated  the  fact 
to  appellant's  attorneys,  and  they  would  have 
taken  steps  to  have  excluded  him  from  the 
Jury.  Sowders,  after  showing  with  particu- 
larity how  he  was  able  to  fix  the  time  when 
Miller  made  the  expression  to  him,  dianged 
the  time  by  another  affldavlt  when  It  was 
discovered  that  the  commonwealth  would  be 
able  to  prove  by  other  witnesses  than  Miller 
that  Sowders  had  no  opportunity  to  have 
heard  any  expression  from  Miller  on  the  day 
when  he  first  deposed  that  he  conversed  with 
Miller.  The  circuit  Judge  was  also  acquaint- 
ed with  the  character  of  Sowders.  It  should 
not  be  overlooked  that  Miller  denies  in  toto 
all  the  conversation  which  Green,  Elliott,  and 
Sowders  attribute  to  him,  and  the  fact  that 
the  court  accepted  his  statements  as  against 
those  made  by  them,  under  the  facts  which 
appear  on  the  record,  furnishes  no  ground  to 
hold  that  the  court  abused  its  discretion  In 
so  doing.  Brannon  v.  Com..  162  Ky.  353, 
172  S.  W.  703,  L.  R.  A.  1915D,  589;  McKee 
V.  C.  F.  &  S.  R.  Co.,  161  Ky.  711,  171  3.  W. 
425.  The  record  shows  the  homicide  to  have 
been  a  very  useless  and  unnecessary  killing, 
and  tlie  penalty-  not  disproportlcmed  to  the 
crime. 

The  Judgment  is  thmrefore  affirmed. 
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WILSON  V.  MORRIS. 

(Court  of  Appeals  of  Kentucky. 

1921.) 


1.  VMdorand  Purchaser  «=9334(7)— No  recov- 
ery for  aoreage  defloleioy  where  farm  ts  sold 
by  boundarlee  without  rerereiKe  to  acreage. 

Where  a  farm  is  sold  bj  the  boundary  with- 
out reference  to  the  nombCT  of  acres  and  the 
deed  so  recites,  grantee  cannot  rocovo;  for 
shortage  of  acreage. 

2.  Vendor  and  purohaser  «=»334(7)— Rule  as 
to  recovery  for  deficienoy  lu  aoreage,  stated. 

Deed  conveying  a  number  of  acres,  "be  the 
same  more  or  less,"  coaveyed  the  designated 
number  of  acres,  entitling  purchaser  to  recover 
for  shortage  in  acreage  unless  the  shortage 
was  less  than  10  per  cent.,  since  the  expression 
**more  or  leas'*  relisTes  indy  from  the  neeeusl^ 
tor  exactness  and  not  from  gross  deficiency. 

8.  Vsador  and  purchaser  ^341  (I '/z)— Qran- 
tte  to  wfesa  ¥«Bdor  eanveyei  at  purohsser'a 
request  oaaM  sm  far  daMonoy  In  aoreat*. 

Vendor  having  executed  warranty  deed  to 
third  person  at  purchaser's  request  could  not, 
in  tliird  person's  action  for  deficiency  in  acre- 
age, defend  on  ground  that  he  did  not  sell  farm 
to  third  person;  the  transaction  being  in  effect 
a  sale  and  conveyance  by  vendor  to  third  per- 
son. 

Appeal  from  Circuit  Court,  Pendleton 

County. 

Action  by  0.  P.  Morris  against  C.  D.  Wil- 
son. Judgment  for  pleinttfr,  and  defendant 
appeals.  Affirmed. 

M.  C.  Swinford.  of  Cynthiana,  A.  H. 
Barker,  of  FaLmoath,  and  W.  A.  Byron,  of 
Brooksvllle,  for  aiq^eUaot 

L.  T.  Applegate,  of  Oorlngttm,  for  im>el- 
lee. 

SAMPSON,  J.  For  some  years  before 
1913,  appellant,  O.  X>.  Wilson,  owned  and  re- 
slded'on  a  farm  In  Pendleton  county  which 
he  bought  at  a  commissioner's  sale.  It  con- 
sisted of  six  small  adjacent  tracts,  contain- 
ing in  the  aggregate  182  acres,  but  there  was 
excepted  from  the  six  6mall  tracts  a  describ- 
ed boundary  supposed  to  contain  50  acres, 
80  that  Wilson  believed  bis  farm  contained  132 
acres.  It  had  not  been  surveyed,  nor  had  the 
expected  boundary  been  measured.  In  May, 
1918,  vmson  sold  and  1^  title  bond  agreed 
to  convey  his  f&nn  to  one  Insfeo  for  94,000 ; 
Insko  paying  |600  down  on  the  purdiase 
price  and  agreeing  to  pay  the  balance  March 
1,  1914,  when  Wilson  was  to  give  possession. 
The  contract  was  In  writing  and  signed  by 
both  parties.  The  entire  purchase  price 
having  been  paid  by  Insko  to  Wilson  In  Oc- 
tober, 1913,  the  land  was  conv^ed  by  Wilscm 
and  wife  -to  appellee,  Morris,  by  deed  of 
gmeral  warranty,  at  the  Instance  of  Insko. 

Claiming  to  have  discovered  a  deficiency 


WUSON  v.  MORBI8  1049 
(Ml  &W.) 

in  acreage  in  the  bonndarles  so  conveyed, 
Morris,  the  grantee,  commenced  this  action 
Oct  11,  against  Wllswi,  the  grantor.  In  1917,  to  re- 
cover $534.49,  being  the  proportion  of  the 
purchase  price  which  the  alleged  shortage  of 
acreage  would  total.  The  title  bond  which 
Wilson  executed  and  delivered  to  Insko 
contained  only  a  general  descriptlfm  of  the 
farm,  stating: 


"In  Pendleton  coun^  on  the  Bradford  Turn- 
pike about  six  miles  southeast  of  Falmouth,  ad- 
joining lands  of  Kavaoaugh,  Avlick,  Fisher, 
Harbeson,  Morris  and  Smith,  containing  132 
acres  be  the  same  more  or  less  and  being  the 
same  land  conveyed  to  first  party  by  master 
commissioner  by  deed  dated  October  80,  1899, 
and  record  in  Z>eed  Book  48.  page  206,  in  the 
PendletCT  connty  eonrt  derk's  office.** 

TbB  deed  which  Wilson  made  to  Mmrrls 
did  not  contain  a  statement  of  tlie  total 
acreage  conveyed,  nor  the  expression  "be  tiw 
same  more  or  leas,"  as  did  the  bond,  but  it 
particularly  describe  each  of  the  six  tracts, 
concluding  each  description  with  the  state- 
ment of  the  number  of  acres  contained ;  and 
this  acreage  when  totaled  and  the  excepted 
boundaries  deducted  is  182. 

In  defense  of  the  action  Wilson  In  the 
lower  court  Instated,  and  on  this  appeal  in- 
f^XstBi  (1)  That  the  farm  was  not  sold  to 
Morris  and  if  so  sold  it  was'  in  gross,  by  the 
boundary  as  a  whole,  and  not  by  the  acre; 
(2)  there  is  no  deficiency  In  .the  acreage  con- 
veyed, or  at  least  plaintiff  has  not  proven 
same  to  exist 

[1]  If  the  sale  of  the  farm  was  by  the 
boundary  .without  reference  to  the  number 
of  acres  it  contained  and  the  deed  bad  so 
redted,  Morris  would  have  no  cause  of  ac- 
tion for  any  shortage  of  acreage.  Yoimg  v. 
Craig,  2  Bibb,  271;  McCoun  v.  Delaney,  3 
Bibb,  46,  6  Am.  Dec.  635 ;  Bogga  v.  Bush,  137 
Ky.  95,  122  S.  W.  220;  Bust  v.  Carpenter, 
158  Ky.  672,  166  S.  W.  180. 

[2]  It  is .  also  the  rule  that  a  sale  of  a 
designated  number  of  acres,  the  deed  con- 
taining the  expression  "be  the  same  more  or 
less,"  or  some  similar  expression,  is  a  sale 
of  the  number  of  acres  stated  In  the  deed, 
and  If  the  boundary  contains  not  exceeding 
10  per  cent,  more  land  the  vendee  will  take 
the  entire  boundary  under  the  deed  without 
being  reauired  to  make  up  the  balance  of  the 
purchase  price  for  the  additional  acreage, 
and  if  the  boundary  contain  less  than  the 
number  of  acres  named  In  the  deed,  the  ven- 
ded cannot  recover  a  proportional  part  of 
the  purchase  price  for  the  shortage  unless 
the  shortage  amounts  to  10  per  cent  of  the 
designated  number  of  acres.  If,  however, 
the  shortage  exceeds  10  per  cent,  the  i^ain- 
tUTs  recovery  la  not  confined  to  the  excess 
of  10  per  cent  mily,  but  he  may  recover  for 
all  acreage  less  than  that  named  In  the  deed. 
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[3]  Literally,  a{^llant,  Wilson,  did  not 
sell  the  land  In  controverBy  to  appellee, 
Morris,  but  the  sale  was  made  to  Insko,  who 
In  turn  requested  Wilson  to  convey  the  land 
to  Morris;  Insbo  having  paid  the  full  pur- 
chase price.  Of  course,  Wilson  consented 
to  this  arrangement  and  made  the  deed  ac- 
oordlngl7-  It  was  therefore  in  effect  a  sale 
and  conveyance  by  Wil8<m  to  Morris.  The 
deed  expressed  the  tenoB,  conditions  of  sale, 
and  the  property  oany^ed,  and  concludes 
with  a  covenant  of  general  warranty.  Thus 
the  omtract  between  Wilson  and  Morris  Is 
completely  evidenced.  The  law  does  not  re- 
gard the  shadow,  but  the  substance,  from 
which  it  therefore  follows  that  Wilson's  in- 
sistence that  ttie  sale  was  not  made  to  Mor- 
ris, a  mere  quibble,  need  not  be  further  con- 
sidered, 

The  aeomd  oontoitlon  of  appellant  to 
mndi  more  difficult  to  answer.  The  six 
small  tracts  which  maXe  np  the  boundary 
of  182  acres  from  which  la  deducted  a  boun- 
dary supposed  to  ccmtaln  tfO  acres,  leaving 
132  acres  In  the  farm  which  Wilson  acquire 
ed  at  the  commissioner's  sale,  are  definitely 
described,  but  whan  such  a  boundary  has 
taken  from  It  a  certain  designated  bounda- 
ry, the  acreage  of  which  is  not  definitely 
known,  that  which  remains  cannot  be  known 
with  certainty.  This  is  the  gist  of  the  con- 
tention of  appellant,  Wilson,  on  this  ai^peaL 
It  Is  not  denied  that  the  original  boimdary 
composed  of  the  six  small  tracts  contains 
182  acres.  Of  course,  If  50  acres  only  be 
taken  from  182  acres,  there  will  remain  132 
acres,  but  If  a  glvoi  boundary  lying  upon 
one  side  of  the  road  be  taken  from  the 
whole  acreage,  there  may  remain  more  or 
less  tiian  182  acres.  Vba  evidence  convinces 
us  that  Wilson  cAered  bis  farm  for  sale  for 
$4^)00^  and  dedined  to  accept  a  less  inlce 
without  regard  to  the  number  <tt  acres  con- 
tained therein.  He  so  stated  to  proiqiective 
purchasers,  but  when  he  conveyed  the  jwop- 
erty  he  described  it  as  182  acres  less 
SO  acres,  thus  leaving  182  acres.  The  evi- 
dence satisfactorily  establishes  the  acreage 
to  be  114  acres — a  shortage  of  17  acres.  As 
10  per  cent,  of  132  is  13.2  acres  it  Is  mani- 
fest the  shortage  Is  more  than  10  per  cent 
of  the  acreage  which  the  deed  purports  to 
conv^.  It  has  long  been  the  rule  in  this 
jurisdiction  to  allow  a  vendee  to  recover  for 
all  shortage  in  acreage,  even  where  the 
deed,  after  expressing  the  number  of  acres 
conveyed,  contains  the  clause,  "be  the  same 
more  or  less."  The  deed  in  question  con- 
tained no  such  provision,  but  the  bond  did. 
Under  our  rule,  Morris  was  entitled  to  re- 
covery for  the  entire  shortage  of  17  acres. 
This  was  the  amount  of  the  judgment  en- 
tered In  his  favor,  from  which  this  appeal 
is  pn^cuted. 


Appellant,  Wilson,  attempted  to  obtain  a 
r^ormatlon  of  the  deed  by  alleging  that  by 
mistake  the  expresdon  "be  the  same  more 
or  less"  was  omitted  therefrom.  This  the 
lower  court  disregarded.  Had  the  deed  been 
so  reformed,  It  would  not  have  advantaged 
Wilson  In  the  least  under  the  facts  of  tJds 
case,  for  the  deed  fixed  the  number  of  acres 
at  132,  and  had  the  expression  "more  or 
less"  followed,  it  would  only  have  indicated 
that  the  parties  Intended  to  convey  132  acres 
or  thereabouts.  Such  an  expression  creates 
a  shuttle  wtaidi  oitltled  Qie  parties  to  a  de- 
ficiency or  increase,  as  the  case  may  Ix^  not 
to  exceed  10  per  cent  of  tbe  acreage  at 
t«npted  to  be  conveyed. 

The  ecinresslon  "more  or  less"  in  a  deed 
relleTOS  cmly  from  the  necesdty  for  exactr 
ness  and  not  fran  gross  deficiency.  Whan 
the  exceas  or  deficiency  is  as  much  as  or 
more  than  10  per  cent:,  relief  may  be  had. 
Bogg»  r.  Bosh,  137  Ky.  93,  122  S.  W.  220; 
SUpp  ▼.  Swann,  2  Bibb,  82;  Bust  et  aL  t. 
Carpenter,  158  Ey.  672,  166  S.  W.  180. 

The  trial  court  therefore  properly  held  as 
unimportant  the  ^ort  of  appellant,  WUson, 
to  refbrm  the  writing. 

For  the  reasons  Indicated,  the  judgment  Is 
affirmed. 


BAKER  el  al.  V.  LEMON  el  aL 

(Court  of  Appeals  of  Eentoeky.  Oct  U.  1921.) 

1.  Wills  «=3324(2)-EvldMw»  bsM  laaaflMeat 
for  ssbmlsslen  of  meatal  eapaolty  to  Jiry. 

In  daughters'  contest  of  father's  will,  the 
unsupported  expression  of  opinion  by  one  of 
the  daoghters  tbat  her  father  was  of  ansonnd 
mind  a  few  days  before  the  will  was  made,  and 
the  fact  that  the  testator  undertook  to  dispose 
of  two  pt^cies  of  insurance  as  if  they  belong- 
ed to  his  estate,  when  in  fact  they  were  the 
proper^  of  designated  benefidaries,  kOd  in- 
safficieut  for  submission  to  Jary  of  mental  ca- 
pacity. 

2.  Wills  «=^324{2)-4)plBloas  of  noaexpart  wit- 
nesses Bot  based  upon  tangible  facts  Insaffl. 
olent  to  take  qBestloa  ef  mental  Inoapaol^ 
to  janr. 

Ibe  opinions  of  non«tpert  witnesses  not 
based  apon  tangible  facts  testified  to  by  them- 
selves or  others  are  insoffident  to  take  the 
question  of  mental  Incapadty  to  the  jury. 

A^weal  from  Glrcntt  Court,  Graves  County. 

Proceedings  to  probate  will  by  Lumfclft 
Louon  and  othfers,  contested  by  Luna.  Bak- 
er and  anothor.  From  decree  tm  proponents* 

conteetante  ai^[>eaL  Affirmed. 

J.  E.  Warren,  of  Mayfield,  and  Mocquot  & 
Berry,  of  Padncah,  for  appellants. 

Bobbins  &  Robblns  and  B.  C.  Seay,  all  of 
Mayfield,  for  appellees. 
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TUBNSB,  G.  J.  B.  Lanon  died  on  tbe 
27th  of  JanuaiT*  VUA,  a  resident  of  Oiavea 
county. 

Twelve  days  before  and  <ai  tlie  ISth  day 
of  January  he  made  and  published  his  last 
wUl  and  testament,  which  Is  the  subject  of 
this  controTcrsy. 

On  the  night  of  the  6th  of  January,  1918, 
or  the  early  morning  of  the  Ttb*  the  decedent 
was  stricken  with  a  vlolaic  attack  of  heart 
disease,  and  was  from  that  time  until  the 
2Ttb»  when  he  died,  confined  to  his  room,  al- 
ttiough  not  at  all  times  to  bis  bed. 

fiUa  will  was  probated  in  February,  1819, 
and  his  two  married  daughtns  prosecuted 
an  an>eaL  from  ttie  ordra  of  probate  to  the 
circuit  court,  and  In  that  court,  after  liear- 
Ins  the  erid^ce  of  the  contestanti,  the  Jury 
was  peremptorily  instructed  to  find  for  the 
will,  and  from  that  action  of  tbe  court  this 
appeal  Is  iwosecntad. 

Mr.  ijsmoo  had  beat  twice  married,  having 
by  Ids  first  marriage  three  children,  a  son 
and  the  two  appellanta,  and  by  his  second 
marriage  two  sons»  and  tiie  last  wife  snr^ 
TlTes  him. 

His  estate  Is  valued  at  about  |30,000,  and 
bgr  his  will  he  devised  to  his  widow  tba 
home  where  he  lived  and  the  househcdd  and 
kitchen  furniture  atocAutely,  and  he  also  de- 
vised her  absolutely  the  building  in  which 
his  newspaper  plant  was  situated  and  where 
it  was  oovtBteA.  He  gave  to  bis  three  ooaa 
the  newspaper  plant  and  business  but  charg- 
ed them  with  the  payment  of  any  indebted- 
ness the  newspaper  bursas  mltfiit  owe. 

To  his  two  daughters,  tlie  appellants,  he 
dsfvlsed  Jointly  an  Insurance  p<dlcy  tmc  ^IJOQO 
oa  bis  life.  He  also  gave  what  he  refers 
to  In  hta  wlU  aa  a  $4,000  life  Insurance  policy 
to  his  wife  and  recited  that  such  poUcy  is 
payable  to  her. 

The  evidaace  dlsdoses  that  there  wa»  no 
$4,000  poUcy,  but  that  he  had  two  $2,000 
policies,  one  of  which  was  payable  to  his 
wife  and  the  other  Jointly  to  the  two  ap- 
pellants, the  widow  and  the  son  by  the  first 
marriage. 

After  the  preliminary  showing  ot  the  ex. 
ecution  of  the  will  by  the  propounders,  there 
were  only  three  wltnessea  introaucua  for  the 
ccmteetants,  and  only  one  of  them,  the  ap- 
pellant Mrs.  Baker,  ventured  any  statement 
that  the  decedent  was  at  any  time  in  his 
last  illness  lacking  In  testamentary  capacity. 
She  states  that  when  she  visited  her  latber 
about  a  week  before  the  will  was  made  his 
attitude  was  nottbatof  a  man  who  was  In 
Mb  right  mind  and  that  when  she  saw  him 
again  a  few  days  before  his  death  he  seemed 
to  be  brighter,  but  his  mina  still  waudered, 
and  that  was  Just  two  or  three  days  before 
his  death;  and  we  gather  from  her  evidence 
that  she  had  not  seen  him  for  a  week  be- 
fore the  will  was  so  executed  and  for  several 
days  afterward. 

On  the  Issne  of  undue  influence  this  same 


witness  states  in  aubatance  tbat  the  summer 
before  her  father's  death  be  had  told  her 
that  her  st^mother  was  complaining  of  his 
doing  so  much  for  h^,  and  tliat  she  would 
thereafter  have  to  get  along  the  best  she 
couldf  although  she  and  her  ^hiM  could  con* 
tinae  to  live  and  take  their  meals  at  his 
boma 

Tba  other  appelant,  Mrs.  Proctor,  testi- 
fied that  she  bad  for  several  years  b^re 
ber  marrii^  worked  at  the  office  with  her 
father,  and  that  he  had  paid  her  a  small 
salary  varying  from  $3  a  week  to  $7.fiO  a 
week;  that  tux  father  had  bad  sevoal  slight 
epeOM  before,  and  that  upon  such  occasions 
her  steiHnotfaer  would  Insist  i^on  his  taking 
some  steps  to  straighten  up  bis  aflalrs;  that 
two'  of  her  brothers  bad  given  bar  father  a 
great  deal  of  trouble,  and  she  had  heard  him 
complain  of  the  expoise  to  which  they  had 
put  him,  and  she  testified  In  a  general  way 
that  bar  father  always  seemed  to  think  the 
same  of  all  his  dilldren.  She  also  stated  tbat 
at  the  same  time  her  father  waa  ill  her  own 
child  was  very  ill,  and  she  did  not  see  him 
during  that  period  for  that  reason. 

It  also  aiveara  fnnn  the  evldmce  that 
the  three  sons  had  been  associated  with  their 
fathtt  In  the  newspaper  business  In  various 
capacities. 

The  contestants  also  Introduced  a  wlt- 
nen,  Ur.  Brand,  who  appears  to  have  been 
an  intimate  friend  of  the  decedent  and  a 
man  whom  Lonon  had  chosen  to  be  one  ot 
the  witnesses  to  his  wUl,  but  who  was  out 
of  town  the  day  It  was  executed.  But  tblB 
witness  gave  no  evidence,  and  was  asked 
to  give  none,  on  the  Question  of  mental 
capacity  or  undue  influence,  and  was  the 
last  witness  introduced. 

[1]  The  argument  for  the  appellants  Is 
tbat  the  unsupported  expression  of  opinion 
by  Mrs.  Baker  that  ber  father  was  of  un- 
sound mind  a  few  days  before  the  will  was 
made,  taken  in  connection  with  the  fact  that 
in  bis  will  be  undertook  to  dispose  of  two 
policies  of  insurance  on  his  life  as  if  they 
belonged  to  his  estate,  when  in  fact  they 
were  th^  property  of  the  de^gnated  benefi- 
ciaries, should  have  been  sufficient  to  submit 
to  the  jury  the  question  of  mental  capacity. 

We  attach  little  Importance  to  the  fact 
that  the  testator  mentioned  these  policies  in 
his  will;  he  says  in  the  Instrument  tbat 
the  so-caUed  $4,000  policy — evidently  mean- 
ing tbe  two  $2,000  polldes — was  made  payable 
to  his  wife,  when  in  fact  tbat  was  not,  strict- 
ly speaking,  true,  although  one  of  them  was 
made  payable  to  her  exclusively,  and  she 
was  a  Joint  beneficiary  with  three  of  his 
children  in  the  other.  Any  man,  even  though 
in  vigorous  health,  might  be  guilty  of  such 
discrepancies  aa  to  the  amount  of  the  pollciea 
and  to  whom  they  were  payable;  or  It  might 
be  ttiat  many  nonprofessional  men  of  in- 
telligence  would  assume  tbat  policies  oC  in- 
surance upon  which  tb^  had  paid  the  premi- 
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urns  Qtemsdrea  belong  to  their  estates  as 
against  the  designated  beneflclarles,  and  that 
consequently  Hxej  migtit  dispose  of  them  by 
wllL 

So  that,  eliminating  the  life  Insurance  In- 
cident and  casting  it  aside  as  meaningless 
on  the  question  of  mental  capacity,  we  hare 
left  only  the  unsupported  statement  of  Mrs. 
Baker  that  her  father  did  not  have  mental 
capacity,  and  on  the  question  of  undue  in- 
fluence we  hare  no  tangible  eridence  at  all, 
only  the  fact  ttiat  the  stepmother  had  the 
opportunity  to  hare  exerted  the  Influence  If 
die  bad  undertaken  to  or  If  she  could  hare 
exercised  It 

We  then  hare  the  opinion  ot  only  one 
nonexpert  witness,  who  had  seen  her  father 
only  twice  in  a  period  of  21  days^nce  a 
week  before  tdie  will  was  dated,  and  once 
several  days  afterward — ^to  the  efllect  that 
bis  mind  wandered,  and  that  bis  mental 
attitude  was  not  that  of  a  sonnd-mlnded 
man.  She  glres  no  single  tangible  thing  ^rp- 
on  which  to  base  such  a  statement,  there 
Is  nothing  stated  as  a  basis  for  her  opinion, 
and  she  glres  that  opinion  in  answer  to  a 
bypothetical  question  not  fairly  based  on  all 
of  the  eridence  that  she  herself  liad  given. 

[2]  It  is  a  rule  In  this  state  that  the  opin- 
ions of  nonexpert  witnesses,  unless  they  be 
based  upon  tangible  facts  testified  to  by 
themselres  or  others,  are  Insufficient  to  tafae 
to  the  Jury  the  question  of  mental  incapacity. 
Schrodt's  Executor  r.  Schrodt,  181  Ky.  174, 
208  S.  W.  1061:  BaUey  r.  otuiey,  181  Ky. 
466»  212  S.  W.  BOS. 

The  appellants  may  bare  adduced  suffi- 
cient eridence  to  cause  the  court  to  suspect 
that  the  decedent  had  possibly  not  made  a 
fair  distribution  of  his  property,  but  they 
hare  brouglit  no  evidence  to  show  that  he 
waa  liK!iu>iU>le  of  disposing  of  Us  property 
according  to  Us  own  desires. 

The  action  of  tbe  trial  court  was  proper, 
and  tbe  judgment  la  affltmed. 


NATIONAL  COUNCIL  DAUGHTERS  OF 
AMERICA  V.  POLSQROVE. 

(Gomt  cC  Appeals  of  Kentucky.   Oct  14, 

1921.) 

1.  Appeal  aid  error  «=>28l{l)— Saffldency  of 
plearflBft  aad  evldeaoe  oely  question  en  ap- 
peal in  absenea  of  iietloB  for  aow  trial. 

In  tbe  absence  of  motion  for  saw  trial,  the 
only  question  on  appeal  la  whether  the  plead* 
Ings  sustain  the  indgmont,  and  whether  the 
erideoce,  property  presented,  anthorized  it. 

2.  Appeal  and  orror  ^9548(1)— Evidence  sot 
preseatad  so  as  to  allow  ooRslderation  of  saf- 
lloloai^. 

The  evidence  is  not  properly  presented  so 
as  io  allow  coDstderatlon  of  whether  it  author- 


ises the  jodgment,  there  being  hi  the  record  no 
bin  of  aicoptions  or  bOl  of  evidence,  but  merely 
a  document  marked  "Transcript  of  Bridence,'* 
never  filed  in  the  lower  courts  nor  eron  bearing 
indorsement  or  memorandom  of  the  derk  of  tite 
lower  court  as  baring  been  fllad  there,  and 
filed  for  the  first  time  in  the  appellate  court, 
after  the  record  was  lodged  with  the  clerk. 

3.  Appeal  aatf  error  ^537— Flllag  aad  ovl- 
dance  thereof  neeeesary  to  taake  bill  of  ex- 
ceptions part  of  reconl. 

Tbe  bin  of  exceptions,  to  properly  be  made 
part  of  tbe  record,  must  be  filed  in  tbe  lower 
court  in  tbe  time  preseribed  by  law,  and  tbia 
moat  be  shown  by  order  of  oonrt 

Appeal  from  Circuit  Oourt,  Fntnklln 
County. 

Actiott  by  O.  R  PolflgroTe  a^dnst  the  Na- 
tional Ooottcll  Danghtera  of  America.  Jndf- 
meat  for  ^alntlff,  and  defoidant  fllaa  papem 
in  the  Oonrt  of  Anieala,  with  motion  for  ap- 
peaL  Motion  orcrruled,  and  judgment  af- 
firmed. 

I«alle  W.  Mwrli^  oC  Fmnktorlv  tat  nppel- 
Unt 

Jas.  H.  Polsgrore  and  HamUton  ft  Pob- 
grore,  all  of  Frankfort,  for  appellee. 

THOMAS,  J.  C1-t]  The  appellee  and 
plalDtlfr  btiow,  O.  B.  Polsgrore,  upon 
a  trial  ct  this  action  btfore  tbe  drcnlt 
judge,  a  Jury  baring  bew  rralred,  re- 
corered  a  Judgmmt  against  appellant  and 
defendant  below.  National  Council  Daugh- 
ters of  Am«-Ica,  for  the  sum  of  |2S0, 
and,  complaining  of  that  Judgment,  the  trans- 
cript of  the  record  has  been  filed  In  this  court 
by  defendant,  with  a  motion  for  an  appeal. 
There  was  no  request  for  a  separation  of 
law  and  tacts  by  the  court,  and  none  was 
made.  There  was  no  motion  for  a  new  trial, 
which  Is  required  in  such  cases,  and  the 
only  gueatlon  before  us  Is  whether  the  plead- 
ings sustain  the  judgment  Helm  r.  Coffey, 
80  Ky.  176;  Henderson  r.  Dupree,  82  Ky. 
678;  Albin  Co.  r.  EUinger,  lOS  Ky.,  240. 
44  S.  W.  655,  19  Ky.  Law  Rep.  1886;  Harper 
T.  Harper,  10  Bush,  (Ky.)  447;  McAllister  r. 
Insurance  Co.,  78  Ky.  531;  Owensboro  Rail- 
road Co.  r.  Barker,  22  S.  W.  444,  15  Ky.  Law 
Rep.  175 ;  Beeler  v.  Sandldgev  49  S.  W.  033, 
20  Ky.  Law.  Rep.  1580. 

The  Helm  and  Henderson  Cases  and  the 
case  of  Roberts  Cotton  Oil  Ca  r.  Dodda  A 
Johnson,  163  Ky..  896,  174  &  W.  485,  also 
hold  that— 

"In  the  absence  of  a  motion  and  grooDds  for 
a  new  trial,  nothing  is  brought  to  this  court 
for  review  on  appeal  except  the  inquiry  as  to 
whether  tbe  pleadings  state  any  cause  of  action 
or  an;  defense,  and  whether  tbe  eridence  beard 
and  property  presented  by  bin  authorise  the 
Judgment." 
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And  In  the  case  of  0.,  N.  O.  ft  T.  P.  By.  Co. 

V.  Hansford,  125  Ky.  37,  100  S.  W.  261,  80 
Ky.  Law  Rep.  1108,  It  Is  said : 

"If  there  is  nothing  in  tha  record  to  snstain 
the  judgment,  then,  on  the  face  of  the  record, 
the  judgment  1b  unwarranted,  and  should  not  be 
permitted  to  stand,  although  there  la  no  motion 
for  new  trial.**. 

Under  ttie  latter  mliB  we  might  look  to  the 
bill  of  evidence  In  this  case  to  see  whether 
there  vas  any  testimony  to  support  the  Judg- 
ment, and.  If  none,  reverse  It  aa  being  wholly 
unwarranted,  although  0iere  was  no  motlpn 
for  a  new  triaL  We  are  prevented,  however, 
from  doing  bo  because  there  Is  neither  a  Ull 
oC  exc^tlona  not  a  bill  of  evidence  In  the 
record.  There  la  a  document  In  ttie  record 
marked  "Itenscrlpt  of  EMAmce,**  In  whidi 
appears  the  examination  and  croaa-eiamina- 
tlon  of  witnesses,  but  it  was  never  llled  In 
the  court  b61ow,  nor  don  It  even  bear  the  In- 
dorsranent  or  memorandum  of  tbs  circuit 
court  clerk  as  having  been  filed  in  that  court 
It  appears  to  bave  been  filed  for  the  first  time 
In  this  eouit  after  the  record  was  lodged 
with  the  clerk.  Hie  bill  of  exceptions,  to 
pn^mly  be  made  a  part  of  the  recxn^  must 
be  filed  In  the  trial  court  within  the  time 
prescribed  by  law,  and  Oils  fact  must  be 
shown  by  ordw  of  coort  Fadget  v.  Mays, 
2  Ky.  Law  Bep.  (Abstract)  218,  11  Ky.  Opin- 
ions. 24 ;  Spltz^berger  v.  S.  a  A  O.  St  By. 
Oo..  18»  Ky.  493,  225  S.  W.  23T;  Board  of 
Council  of  the  Gl^  of  Frankfbrt  v.  Eld^ty 
ft  Guaranty  Oo.  of  New  Tork,  189  Ky.  725^ 
226  S.  W.  1076. 

The  only  questifm,  tSien,  presented  by  the 
record  Is  whether  the  pleadings  sustain  the 
Judgment  and,  tliere  being  no  doubt  eoucem- 
!ng  tilts  proposition,  the  mottm  for  an  appeal 
most  be,  and  It  is,  ovmniled,  and  the  judg- 
ment is  affirmed. 


MEAD0R8  V.  MEADORT  ADM'R  at  «l. 
(Oonit  of  Appeals      Kentai&y.   Oct  12, 

1.  MoBOtf  paid  «=>^EvldaBoa  held  not  to  show 
fathers  indebtedness  to  sob. 

In  an  action  inT<dTiiig  issoe  as  to  fathers 
indebtedoesa  to  son  for  payments  alleged  by  son 
to  have  been  made  by  him  for  father's  benefit, 
evidence  Acid  not  to  warrant  court  on  appeal 
to  disturb  finding  for  father,  in  that  It  was  as 
consistent  with  the  theory  that  the  payments 
were  made  out  of  the  father's  m<mey  as  with 
the  theory  that  they  were  paid  oot  of  son's 
own  money. 

2.  Appeal  and  error  «=>IO0d<2i  —  Fladlng  of 
fact  not  disturbed. 

Where  the  evidence  is  as  coDBistent  with 
theory  of  plaintiff  as  it  is  with  the  theory  of 
defendant,  the  court  on  appeal  will  not  disturb 
finding  of  chancellor  for  plainttflF. 


S.  Trssta  ^ssTl— GraBtee's  parol  agraanieat  te 
hold  proper^  is  trust  for  another  valid. 

Notwithstanding  Ky.  St  {  2358,  providing 
that  no  trust  «ball  result  when  a  deed  is  made 
to  one  person  and  consideratioD  is  paid  by 
another,  a  parol  agreuaent  of  grantee  to  hold 
pT<v«rty  in  trust  for  tho  nse  of  the  one  fncr 
niahlog  the  consideration  is  valid  and  enforM- 
able. 

A.  Trusts  4=344(3)— Proof  of  graatoa'a  agre*. 
BiSBt  to  hold  proper^  Is  trust  for  another 
MA  SBfloiaet 

Bridence  held  snfildent  within  tho  role  that 
parol  agreeuMUt  by  grantee  to  hold  property 
in  trast  tor  one  who  has  furnished  the  eon- 
tidemtion  must  be  established  by  dear  and 
convindng  evidence. 

J^peal  tnm  Circuit  Court  linooln  County. 

BnJt  by  Thomas  Meadws,  for  whom  his  ad- 
ministrator and  othm  were  substituted 
i^ainst  John  B.  Meadors,  In  which  defendant 
filed  8  eoonterdalm.  Judgm^t  for  plaln- 
tiffB,  and  defendant  appeals.  Affirmed. 

James  Denton,  of  Spmerset,  for  appellant 
T.  J.  HIB,  Jr.,  of  Stanford,  and  Stephens  & 
Steely,  of  Williamsburg,  ft>r  appellees. 

CLAY,  J.  lA<nnaa  Meadors  brought  this 
siUt  against  his  son,  John  B.  Sleadors,  to 
recover  certain  tracts  of  land  which  he  al- 
leged were  conveyed  to  his  son  under  an  oral 
agreement  by  which  his  son  was  to  take  the 
title,  hold  the  property  subject  to  the  order 
of  plaintiff,  and  convey  the  property  at  plaln- 
tUTs  request.  In  his  answer  and  counter- 
claim defendant  admitted  tbat  he  agreed  to 
hold  certain  deslspiatsd  tracts  of  land  subjei^ 
to  the  me^er  of  plaintiff,  but  denied  that  he 
was  to  convey  the  same  at  the  pleasure  ot 
plaintiff.  He  further  alleged  tbat  plaintiff 
was  indebted  to  him  in  various  sums,  aggre- 
gating about  $2,000,  and  It  was  agreed  be- 
tween them  tlut  this  Indebtedness  should  be 
paid  before  be  was  required  to  convey  the 
property  to  i^alntlff.  This  pleading  contain- 
ed the  ttathae  alleg&tion  that  the  land  was 
conveyed  to  defoidant  for  the  fraudulent  pur^ 
pose  of  defeating  plalntUTs  creditors.  Dur- 
ing the  pendency  of  the  action  Thomas  Mea- 
dors died,  and  the  cause  was  revived  In  the 
name  of  his  widow  and  heirs.  The  case  was 
referred  to  tiie  master  commissioner,  who 
filed  a  report  rejecting  the  claim  of  d^end- 
ant  Defendant's  exertions  to  the  report 
were  overruled,  and  Judgment  was  rendered 
In  favor  of  plaintiffs.    Defendant  appeals. 

It  appears  that  about  the  year  X800  Thom- 
as Meadors  was  the  owner  of  certain  tracts 
of  land  In  Whitley  county,  which  he  conveyed 
to  the  defendant.  Afterwards  these  lands 
were  sold  and  the  proceeds  Invested  In  the 
lands  In  question.  Tbongti  the  title  was  held 
In  the  name  of  the  defendant,  the  father 
took  and  retained  possession  of  the  title 
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papers.  Some  few  monUu  before  tbla  milt 
was  brought,  the  father  was  111.  and  defend- 
ant came  to  hta  bouse  and  took  possession 
of  the  title  papers.  When  hla  father  re- 
covered, he  Instituted  this  suit. 

[1. 2]  It  Is  first  Insisted  by  defendant  that 
the  commissioner  and  the  lower  court  erred 
In  dismissing  his  counterclaim.  The  point  la 
made  that  the  exhibits  Introduced  show  be- 
yond dispute  that  the  sums  sought  to  be  re- 
covered were  actually  paid  by  him  to  his 
father  or  to  others  for  his  father's  benefit. 
It  Is  true  that  the  exhibits  show  that  the 
payments  were  made,  bnt  the  father  testified 
that  they  were  paid  out  of  his  money.  On 
the  other  hand,  defendant  claimed  that  they 
were  paid  from  the  proceeds  of  property 
which  he  himself  owned.  On  this  point  the 
defendant's  evidence  Is  not  convincing.  He 
admits  holding  the  lands  for  the  benefit  of  his 
father.  He  admits  receiring  large  sums  from 
the  proceeds  of  prior  sales.  While  he  claims 
to  have  accounted  for  all  the  sums  so  re> 
celved,  be  does  so  only  in  a  general  way, 
without  showing  any  specific  payments.  Fur- 
thermore, the  sources  from  which  he  claims 
to  have  derived' bis  own  funds  are  not  satis- 
factorily accounted  for.  Viewing  defendant's 
evidence  as  a  whole,  we  are  constrained  to 
the  view  that  It  Is  just  as  consistent  with 
the  theory  that  the  payments  were  made  out 
of  the  father's  money,  as  with  the  theory  that 
they  were  paid  out  of  defendant's  money. 
That  being  true,  we  see  no  reaacm  to'  disturb 
the  finding  of  the  chancellor. 

[3, 4]  Another  contention  of  defendant  is 
that  no  trust  can  arise  in  this  case  because 
prohibited  by  section  2^S3,  Kentudty  Statutes, 
which  Is  as  follows: 

"When  a  deed  shall  he  made  to  one  person, 
and  the  consideratioo  shall  be  paid  by  another, 
no  use  or  trust  shall  result  in  favor  of  the  lat- 
ter, but  this  shall  not  extend  to  any  case  in 
which  the  grantee  shall  have  taken  a  deed  in 
bis  own  name  without  the  consent  of  the  per- 
son paying  tlie  consideration,  or  where  the 
grantee,  in  Tiolati<n  of  some  tmst,  shall  have 
pnrcliased  the  Unds  deeded  with  the  effects  of 
another  person." 

This  statute  has  been  before  the  oonrt  In 
a  number  of  cases,  and  the  uniform  ruling 
has  been  that  a  paroi  agrennent  of  the  gran- 
tee in  the  conveyance  to  hold  the  property  In 
trust  for  ttie  use  of  the  one  furnishing  the 
conaideratiiHi  Is  valid  and  aiforoeable.  Pat- 
ricia et  al.  T,  Prater,  144  Ky.  771,  139  S.  W. 
9S8;  Smith  v.  Smith,  121  S.  W.  1003;  Camp- 
bell T.  Campbell.  79  Ky.  395;  Webb  v.  Toley, 
48  S.  W.  40,  20  Ky.  £aw  Sep.  1207.  And 
whUe  It  Is  true  that  to  establish  a  parol 
trust  in  the  circumstances  here  presented  the 
eTidence  must  be  clear  and  conrindng  <Holtz- 
daw  T.  Wells.  166  Ey.  353,  179  S.  W.  193). 
there  can  be  no  donbt  that  the  positive  teetl- 
mony  of  the  father,  coupled  with  the  admis- 


sion of  t2ie  defendant,  Is  sufficient  to  meet 
the  regulrements  of  the  rule. 

We  find  no  merit  in  the  contention  that 
Thomas  Meadors  conveyed  the  property  In 
question  to  the  defendant  for  the  fraudulent 
purpose  of  defeating  his  creditor!; 

Judgment  afllrmed. 


WHEELER  V.  PATRICK  (tkrN  OMm). 

(Oonrt  of  Ajipeals  of  KentniAy.   Oct  2S, 

1.  Electleas  «3»IM<6)— Whsr»  tr«Mflript  of 
evldesoe  os  appeal  la  eoatast  laosaiplata  It 
ts  pressmed  ooaolMaivsty  tluit  ovirisMO  s«p- 
ported  JudBiseat 

Though  Ky.  St  S  IS&O.  sabsee.  28,  directs 
the  clerk  in  a  contest  ta  transmit  to  the  Court 
of  Appeals  the  orlginsl  papers  in  the  suit,  "in- 
cluding such  transcript  of  evidence  as  may  be 
furnished  or  as  may  be  required  by  the  court 
or  by  the  parties,"  a  schedule  which  directs 
the  clerk  to  transmit  "such  transcript  of  tes- 
timony am  may  be  filed  with  yon"  Is  inaufSeient 
in  that  it  does  not  specify  the  names  of  the 
witnesses,  or  otherwise  deslgnste  the  parts  of 
the  transcript  to  be  transmitted,  In  such  n  way 
as  to  furnish  definite  informatioo  on  the  ques- 
tion, and  where,  pursuant  to  such  schedule,  the 
traoscript  of  the  evidence  is  only  psrtial,  the 
rule  applies  that,  where  portions  of  the  evi- 
dence bearing  on  the  questions  involved  are 
omitted  from  the  record  on  appeal,  it  will  be 
conclusively  presumed  that  the  omitted  evi- 
dence snpported  the  judgment 

2.  Elaotloas  ^I49^rrsr  or  oalsslsa  ii  plwt- 
Ino  oasdidato's  sans  os  ballot  Nt  groaad  of 
costest.  statats  prevldlsg  axdssivo  rsaMdy. 

Kj.  St  f  IBSQ,  BUbsec.  27,  as  to  smHr  ot 
omission  in  placing  or  failing  to  place  the  name 
of  any  candidate  on  the  official  primary  ballot 
provides  an  exclusive  remedy,  and  such  error 
or  omission  la  not  a  gronnd  of  contest  after 
election. 

3.  Appeal  and  error  «s»781  (7)  — Where  only 
noot  qaestloHS  presented  an  appeal  from  Is- 
JanctloB  against  election  oflloers,  appeal  will 
be  dismissed. 

Where  successful  primary  candidate  pro- 
cured injunctions  against  election  officers  re- 
quiring correction  ^  election  certificate,  the 
appeals  from  the  Injunctions  would  be  dismiss- 
ed, as  involving  only  moot  questions,  where  ap- 
pellee had  pleaded  the  alteration  of  the  certifi- 
cate as  ground  of  counter  contest,  and  the  pre* 
sumption  was  that  the  omitted  portions  of  the 
evidence  on  the  appeal  from  the  judgment  in 
the  contest  were  sufficient  to  support  the  judg- 
ment and  defendants  in  the  Injunction  had  com- 
plied with  the  injunction,  and  the  time  had  long 
passed  when  aiorthlng  could  be  accomplished 
by  either  an  affirmance  or  reversal  of  the 
judgment 
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Appeals  fran  Circuit  Court,  Floyd  County. 

Election  contest  by  C.  B.  Wheeler,  con- 
testant, against  A.  T.  Patrick,  contestee,  and 
two  Injunction  suits  by  A.  T.  Patrick  against 
the  officers  of  tbe  election  In  Mouth  of  Mad 
precinct  No.  14  and  the  election  commission- 
ers of  Floyd  county,  in  which  O.  B.  Wheeler 
interrened.  From  judgment  for  contestee  in 
the  election  contest,  and  from  judgments  for 
plalntlfT  In  the  Injunction  cases.  C.  B,  Wheel- 
er am)ealB.  The  appeals  were  consolidated. 
Judgment  In  contest  case  affirmed,  and  ap- 
peals In  injunction  cases  dismissed. 

See,  also,  182  Ky.  362.  233  9.  W.  747. 

C  B.  Wbeeler  and  John  N.  HamUton,  both 
of  Prestonsbnrg,  tor  sppcUant. 

Joseph  D.  HaaUn^  of  Preatonsburg,  for 
appdiee^ 

CIiAT,  T.  These  Oiree  appesla  have  been 
conaolidated  and  win  be  nm^ered  In  aoe 
oj^nion. 

O.  B.  Wta«der  and  A.  T.  Patrick  were  rtTat 
candidatea  for  the  R^bllcan  nomination  for 
drcnit  iodge  In  the  Tbtrtr'Wtnt  Judicial  dl» 
trict  at  tbe  prfanary  tfeetloa  held  on  Aiwnat 
6,1921.  Patrick  was  awarded  the  owtlflcate 
at  election,  and  Wheder  instituted  a  con- 
teat  Patrick  filed  an  answer  and  counter- 
daim  dnylng  tbe  grounds  relied  <»i  by  Wheel- 
er and  pleading  numeroos  grounds  of  coun- 
ter contest  On  final  hearing  tbe  circuit 
court  dlamliieod  the  contest  and  adjudged 
Patrick  elected.  Wbeeler  appeals. 

[1]  Subeectlon  28;  f  16B0*  Kentacky  Stat- 
utes, provides : 

TTbe  party  desIrlDg  to  appeal  firom  the  judg- 
n«nt  af  Om  court  ahaU,  en  the  aame  day  after 
th»  sane  is  rendered,  ezeoate  a  supersedeas 
bmid  la  the  same  form  and  to  tbe  same  effect 
as  other  supersedeas  bonds  In  other  dvil  ac- 
tions for  an  appeal  to  the  Court  of  Appeals, 
and  tbe  derk  shall  immediate^  thereafterwards 
transmit  to  tbe  clerk  of  the  Court  of  Appeals 
the  original  papers  in  said  contest,  tnduding 
socb  transcript  of  evidence  as  may  be  furnished 
or  as  may  be  required  by  the  court  or  by  the 
parties,  and  said  record  of  said  contest  when 
veeelred  hr  the  derk  of  the  Goort  of  Appeals 
shall  be  Immediately  deUvered  to  the  Chief 
Justice,  and  said  contest  shall  have  precedence 
over  ^  other  business  and  causes  then  pend- 
ing'in  tbe  Court  of  Appeals  and  shall  be  heard 
and  disposed  of  by  the  Court  of  Appeals  as 
speedily  as  the  ezigendes  In  the  case  wHl  ad- 
mit" 

Two  days  after  the  judgment  was  render- 
ed appellant  filed  In  the  office  of  the  circuit 
derk  tbe  following  schedule: 

"The  clerk  of  this  court  Is  directed  to  copy 
for  use  in  the  Court  of  Appeals  all  the  orders 
and  judgment  entered  in  this  case  since  its 
re  torn  from  the  Court  of  Appeals,  and  to  trans- 
mit tbe  same  together  with  all  the  original  pa- 
pers hereof  and  such  transcript  of  testimony ' 
as  may  be  filed  with  you  to  the  derk  of  the 
Court  of  Appeala  for  use  In  that  court  on  the  i 
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trial  of  this  cause  on  appeal  tram  a  judgment 
of  this  court  entered  October  1^." 

Pursuant  to  the  ediednle,  tbe  derk  trans- 
mitted to  this  court  the  orders  and  original 
papers  referred  to,  together  with  a  tran- 
script of  eridraice,  which  shows  on  Its  face 
that  it  Is  Incomplete  and  does  not  contain 
all  tbe  evidence  heard.  Of  course;  a  party 
may  bring  up  an  Incomplete  record  upon  the 
filing  of  a  proper  schedule  showing  concise- 
ly what  parts  of  the  record  shall  be  copied 
or  transmitted.  Though  the  statute  directs 
the  clerk  to  transmit  to  this  court  the  origi- 
nal papers  In  the  contest  suit,  "including  such 
transcript  of  evidence  as  may  be  furnished 
or  as  may  be  required  by  tbe  court  or  by  the 
parties,"  a  schedule  which  directs  the  clerk 
to  traoamlt  "such  transcript  of  testimony  as 
may  be  filed  with  you"  Is  wholly  Insufficient 
in  that  It  does  not  specify  tbe  names  of  the 
witnesses,  or  otherwise  designate  the  parts 
of  the  transcript  to  be  transmitted,  In  such 
a  way  as  to  fomiab  any  definite  Information 
on  the  question.  The  sehednle  being  fatally 
defective,  the  result  Is  that  the  appellant  is 
here  with  only  a  parUal  transcript  of  the 
evidence.  It  has  long  been  the  settled  rule 
in  this  state  that,  where  portions  of  the  evi- 
dence bearing  on  tbe  questions  involved  are 
omitted  from  the  record  on  appeal.  It  will 
be  condnadv^  presumed  that  the  omitted 
evidence  was  auffident  to  support  the  judg- 
ment, and  tbe  judgment  will  be  affirmed. 
Roundtree  Headors,  188  Ky.  47,  209  8. 
W.  605.  This  disposes  of  all  the  contested 
Issues  of  fact  presented  by  the  pleadings. 

[2]  One  of  the  grounds  of  contest,  however, 
is  that  appellee's  name  was  not  properly  on 
the  ballot,  and  the  facts  are  admitted  by  the 
pleadings.  It  appears  that  appellee  filed  his 
own  notification  aod  declarations,  suppOTted 
by  the  affidavit  of  two  reputable  electors  of 
the  same  party,  as  required  by  subsection  6, 
i  16S0,  Kentu<Ay  Statutes,  instead  of  being 
proposed  as  a  candidate,  ^ther  by  reeolation 
of  the  proper  committee,  or  by  the  applica- 
tion of  two  reputable  electors,  as  required 
by  the  Nonpartisan  Judiciary  Act  of  1020. 
Whether  or  not  the  steps  taken  by  an>ellee 
constituted  a  substantial  compliance  with  the 
provisions  of  tbe  Nonpartisan  Judiciary  Act 
we  deem  It  unnecessary  to  determine^  Sub- 
section 27,  S  1500,  Kentucky  Statutee,  which 
la  a  portion  of  the  primary  election  law,  la 
as  follows: 

''Whenever  It  shall  be  made  to  appear  hy 
affidavit  accompanied  hy  a  motion,  filed  in  the 
circuit  court  In  the  county  where  the  cause 
ot  action  arises,  as  hereinafter  provided,  that 
an  error  or  omission  has  occurred  or  Is  about 
to  occur  in  the  pladng  or  failing  to  place  the 
name  of  any  candidate  on  the  official  primary 
ballot,  or  that  an  error  or  wrong  has  been  or 
is  about  to  be  committed  in  the  printing  of  said 
'  ballots,  or  any  officer  has  failed  or  is  about  to 
fail  to  perform  any  duty  imposed  by  this  act, 
I  the  court  shall  order  the  officer  or  person  charg- 
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«d  with  such  error,  wrong,  neglect  or  failure 
to  forthwith  correct  the  error,  desist  from 
such  wrongful  act,  to  sapply  the  failure,  or 
to  perform  the  datr,  or  thow  good  caoae  why 
he  Bbonld  not  be  eompeUed  eo  to  do.  Fallnre 
to  obey  the  orders  of  the  judge  or  court  shall 
he  treated  as  a  contempt  of  court,  and  may  be 
ptinisbed  as  such.  An;  officer  whose  dutj  it  is 
to  prepare. or  furnish  ballots  as  required  under 
this  act,  who  shall  wiUfnllr  or  neglectfully  fail 
to  do  so,  shall,  upon  conviction  therefor  be  fined 
not  leas  than  one  thousand  (91,000)  dollars 
nor  more  than  two  thonsand  ($2,000)  dollars 
for  each  offense  and  in  addition  thereto  may 
be  impriscoied  in  the  conntj  jail  not  lesi  than 
sixty  days  nor  more  than  dx  months.  If  the 
drcnit  eonrt  be  not  in  session  in  the  conntr, 
the  drcoit  judge  of  the  district  in  which  the 
county  lies  shall  hear  and  determine  the  mat- 
ter. If  the  circuit  Judge  of  the  district  in 
which  the  county  lies  be  absent  from  the  dis- 
trict, then  the  motion  and  aflidaTli  shall  be 
filed  before  the  circuit  jndge  of  a  contignoas 
district,  if  he  be  therein  at  the  time,  and  if  not, 
then  before  any  ctrcnit  Judge  in  the  common- 
wealth. And  any  of  the  circuit  judges  abore 
indicated  shaD  hare  full  power  to  hear  the 
complaint  daring  court  or  in  ncation  in  a  snra- 
mary  manner,  and  to  determine  and  make  final 
orders  therein,  and  when  any  such  order  is 
made,  it  shall  be  eonduslTe  and  not  subject 
to  appeal. 

"Of  the  filing  of  the  motion  and  affidavit,  and 
the  time  and  place  of  hearing  thereon  the 
officer  or  person  against  whom  same  is  direct- 
ed shall  have  notice,  which  notice  shall  be 
served  as  notices  are  directed  to  be  served 
under  the  provisions  of  the  Civil  Code  of  Prac- 
tice. 

"Candidates  only  aholl  have  the  right  to  in- 
stitute proceedings  under  this  section,  and  the 
candidates  shall  pay  the  coats  of  the  proceed- 
ings." 

It  will  be  observed  tbat  the  statute  pro- 
vides for  A  remedy  in  case  of  an  error  or 
omission  in  placing  or  failing  to  place  the 
name  of  any  candidate  on  the  official  primary 
ballot,  and  provides,  in  substance,  that  only 
the  candidates  shall  have  the  right  to  re- 
sort to  auch  remedy.  Where  there  is  a  fail- 
ure to  place  the  name  of  a  candidate  on  the 
primary  ballot,  he  is  the  party  aggrieved, 
bat,  where  the  name  of  a  candidate  is  im- 
properly i^ced  on  the  ballot,  his  opponent 
is  t^e  one  a^rleved,  and  may  resort  to  the 
remedy  provided  by  the  statute.  While  the 
statute  does  not  so  declare,  we  are  of  the 
opinion  that  the  statute,  construed  as  a 
whole,  shows  a  plain  purpose  on  the  part  of 
the  Legislature  to  make  the  remedy  exclu- 
sive. In  the  first  place.  It  pats  all  errors, 
whether  of  placing  or  refusing  to  place  the 
name  of  a  candidate  on  the  ballot,  In  the  same 
category,  and  provides  for  a  summary  meth- 
od of  hearing  and  determining  the  questions 
before  the  primary  takes  place.  Not  only 
BO,  but  it  is  not  to  be  supposed  that  the  Leg- 
islature would  have  provided  that  the  judg- 
ment rendered  in  such  &  proceeding  was  not 


]  subject  to  appeal,  and  at  the  same  time  1uit» 
left  the  parties  free  to  disregard  the  statute 
and  make  the  error  a  ground  of  contest  after 
the  election,  with  the  right  of  an  ai^eal  In 
case  of  an  unfavorable  decision.  If  such 
were  the  law,  no  candidate  would  ever  pur- 
sue the  remedy  provided  by  the  statute  tar 
the  purpose  of  contesting  his  opponent's  right 
to  go  on  the  ballot.  He  would  simply  await 
the  result  of  the  election,  and.  If  defeated, 
make  the  ernnr  a  ground  of  contest,  thus 
preserving  his  rl^t  of  appeal.  In  such  a 
case  he  would  be  declared  elected,  although 
his  opponent  received  a  majority  of  the  votes, 
if  It  was  made  to  appear  that  his  opponent's 
name  was  not  properly  On  the  ballot  Ths 
result  would  be  to  defeat  the  impnlar  will,  by 
giving  a  nomination  to  a  candidate  who  had 
not  received  a  majority  of  the  votes,  and  tbus 
discourage  the  people  firom  participating  in 
elections.  To  guard  against  auch  resulta 
and  to  inspire  confidence  In  the  stability  of 
primary  elections  by  giving  eifect  to  the  pop- 
ular will,  tbe  Legidatore  Intended  that  all 
errors  In  pladnc  or  refoaing  to  place  the 
name  of  a  candidate  upon  the  primary  ballot 
idioald  be  corrected  befwe  tbe  ivbaary,  and 
ahonld  not  be  available  after  the  election  aa 
grounds  <jt  coDteat  1^  a  defeated  candidate^ 
[9]  The  two  Injunction  suits  were  brought 
by  PatriA  a^nst  the  offloers  of  flie  «l»etion 
In  Month  of  Mnd  precinct  No.  14  and  the 
election  commlssiQnera  of  n<^rd  conn^.  One 
was  filed  with  the  dak  of  the  Vl<^d  drcnit 
court,  and  the  otber  was  presented  to  CXr- 
cult  Judge  William  B.  Htdbert  in  chambers. 
In  each  It  was  alleged,  in  substance,  tliat 
after  the  primary  election  ma  b^d  tbe  offi- 
cers of  Section  certlfled  that  Patridt  rec^T- 
ed  77  votes  and  Wheeler  6S  rotes,  and  that 
after  the  certificate  was  returned  it  was 
altered,  changed,  and  forged  so  aa  to  read 
that  Wheeler  received  83  votes  Instead  of  63. 
Tbe  petition  in  each  case  asked  for  a  manda- 
tory injunction  requiring  tbe  officers  of  elec- 
tion to  reassemble  and  correct  the  certificate 
so  as  to  make  it  read  as  it  did  before  it  was 
changed  by  forgwy.  It  was  also  asked  that 
the  election  commissioners  be  restrained 
from  certifying  the  vote  to  tbe  Secretary  of 
State  until  after  the  election  oCDcers  had  as- 
sembled and  corrected  tlie  forgery.  Judge 
Holbert  granted  an  injunction  awarding 
Patrick  all  the  reli^  asked,  and  the  circuit 
clerk  Issued  a  restraining  order  restraining 
the  election  commissioners  from  certifying 
the  result  to  the  Secretary  of  State  until  the 
ofllcers  of  electloQ  had  assembled  and  cor- 
rected their  certificate.  Pursuant  to  the 
order  of  injunction,  the  officers  of  election 
did  assemble  and  correct  their  certificate. 
Whereupon  two  of  the  election  commission- 
ers signed  an  amended  certificate  cooformlns 
to  the  corrected  certificate  of  the  officers  of 
election,  and  the  emended  certificate  was 
transmitted  to  tbe  Secretary  of  State,  who 
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thereafUr  Issued  a  certificate  of  election  to 
Patrick.  A  few  days  later  orders  were  en- 
tered filing  each  of  the  causes  away.  Some 
time  thereafter  Wbeeler  Intervoaed  In  each 
action  and  asked  that  the  orders  filing  the 
cases  away  be  set  aside,  and  that  he  be  per- 
mitted to  file  his  petition  and  be  made  a  par- 
ty defendant.  These  motions  were  sustained. 
Th««upon  Wheeler  filed  a  spedal  demurrer 
In  each  case,  and,  without  waiving  the  special 
demnrrers,  filed  a  general  demurrer  and  an 
answer  denying  the  allegations  of  the  peti- 
tion. On  final  hearing  it  was  adjudged  that 
the  injunctions  theretofore  granted  in  eadi 
case  should  be  made  perpetualT 

It  is  the  contention  ot  appellant  tiiat,  as 
the  officers  of  election  had  made  their  cer- 
tificate a>  required  by  law,  a  court  of  equity 
bad  no  power  to  cause  them  to  reassemble 
and  make  a  new  certificate  or  correct  the  old. 
It  la  farther  contended  that  the  proceedings 
were  void  as  to  him  because  he  was  not  a 
party  to  the  actions,  and  the  whole  relief 
asked  was  granted  without  notlca  If  ap- 
pellee luid  relied  etdely  on  the  plea  of  res 
Judicata  to  snppoTt  the  dalm  of  foi^ery  in 
the  certificate,  it  woidd  be  necessary  for 
US  to  determine  whether  or  not  the  Injanc- 
tifm  proceedings  were  regular  and  raltd.  As 
a  matter  of  fact,  however,  appellee  pleaded 
the  forgery  of  the  cwtlficate  as  a  ground  of 
counter  contest,  and,  as  before  stated,  we 
must  presame  Uiat  tiie  mnitted  portions  of 
the  eridmce  were  aaflBdent  to  suniwt  the 
Judgment  on  this  question.  That  being  true, 
and  all  tiie  defoidants  In  the  injunction  pro* 
ceedingB  having  already  complied  with  the 
orders  of  injunction,  the  time  has  long  since 
passed  when  anything  can  be  accompllBhed 
by  elUier  aa  affirmance  or  a  reversal  of  the 
Judgments.  Hoice  only  moot  questions  are 
presoited,  and  the  appeals  will  be  dismissed. 
Searcy  v.  Fay^te  Home  T^  Oou,  143  Ky. 

ai,  m  s.  w.  m. 

Wherefore  the  Judgment  in  the  cmtest 
case  is  afllrmed,  and  the  appeals  In  the  two 
injunction  cases  are  dismissed.  The  mandate 
will  issue  Immediately,  and  the  clerk  of  this 
court  is  hereby  directed  to  certify  the  result 
to  the  Secretary  of  State  and  to  the  county 
•court  clerk  of  Knott  and  Floyd  counties. 


STOUT  V.  STOUT  et  al. 

(Court  of  Appeais  of  Kentucky.    Oct.  14, 
1921.) 

I.  WHIs  «R>782(5)— WUI  Inii  te  provide  for 
widow's  sspport  to  as  ts  ptaoa  lisr  apos  slec- 
tloa. 

Will  of  the  owner  of  a  basiness  and  plant 

manufacturing  whialcy  barrels,  in  terms  plac- 
ing the  entire  estate  in  his  wife  during  her  life 
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or  widowhood  In  trust  to  carry  on  the  boBlness, 
held,  in  view  of  his  expressed  wish  that  "the 
children  together  with  her  to  continue  as  near 
the  same  as  may  be,"  and  "that  the  family  will 
continue  to  live  as  nearly  as  during  my  life  as 
possible,"  to  provide  from  the  income  of  the 
trust,  or,  if  necessary,  from  its  corpns,  for  the 
maintenance  of  his  wife  and  bla  children  as 
might  live  at  home  with  her,  the  excess  over 
eudi  use  to  be  distributed  at  her  death  or  re- 
marriage, so  that  there  was  a  sabstantial  pro- 
vision made  for  his  widow  such  as  placed  her 
upon  her  election  within  the  statutory  period 
to  renounce  flie  will  if  she  sought  to  claim 
under  the  statute. 

2.  WMIs  «s»686(l)— Trmt  held  lot  to  be  tei^ 
mlnated  beoanse  of  anprofltableaess  of  hssl- 
Bes«  Is  which  Inveeted. 
Where  will  of  the  owner  of  a  buBiness  and 
plant  manufactnring  whisky  barrels  in  terms 
placed  the  entire  estate  in  his  wife  during  her 
life  or  widowhood  la  trust  to  carry  on  the 
business,  held  that,  the  business  having  become 
unprofitable  because  of  nationsi  prohibition,  It 
was  proper  to  authorize  the  trustee  to  cease 
the  operation  of  the  business,  but,  the  corpus 
of  the  estate  being  BtiU  largely  intact  and  the 
time  fixed  1^  testator  for  the  termination  of 
the  trust  not  having  arrived,  there  should  be 
a  eontinned  enforcement  of  it,  by  investing  the 
trust  property  and  using  the  income,  or,  if 
necessary,  the  corpus,  for  the  support  ^  Ae 
wife  and  children  living  with  her. 

Appeal  from  Circuit  Court,  Daviess  County. 

Actl(m  by  Virginia  D.  Stout  against  W.  B. 
Stout  and  others  to  construe  a  will.  From 
the  Judgment,  Virginia  D.  Stout  appeals.  Be* 
versed,  with  direction* 

Ben  D.  Rlngi^  Clements,  &  Clements,  and 
Richard  H.  Sladc,  all  of  Owensboro,  for  ap- 
pellant. 

W.  P.  Sandldge^  of  Owensb<vo,  for  app^- 
leea. 

TUBNBR,  O.  George  W.  Stout,  a  rraldent 
of  Daviess  county,  in  January,  1907,  execute 

ed  the  following  will: 

"I,  Geo.  W.  Stoat,  of  Owensboro,  Daviess 
county,  state  of  Kentucky,  do  make  and  publish 
this  my  hut  win  and  testament  hereby  revok- 
ing and  annulling  any  and  all  former  wills  I 
may  ever  made. 

"It  Is  my  wUl  and  desire  that  my  business 
shall  continue  Just  as  it  has  been  conducted 
during  my  lifetime;  and  for  this  purpose  I 
do  hereby  will  and  bequeath  to  my  wife,  Nancy 
Stout,  all  property  of  every  character,  real, 
personal  and  mixed,  so  long  as  she  shall  live  and 
continue  to  be  my  widow;  and  the  children 
together  with  her  to  continue  as  near  the  same 
as  may  be  with  my  two  sons,  Walter  B,  Stout 
and  O^de  W,  Stout,  both  of  them  or  either 
of  them  OS  may  tO  them  seem  best  to  man- 
age and  carry  on  the  business  Just  aa  it  has 
formerly  been  done;  they  being  acquainted  with 
and  fully  understanding  the  buHineas,  and  that 
after  her  death  or  ceasing  to  be  my  widow— 
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then  H  !•  mj  will  and  desire  that  all  of  onr 
children  vfa.  M.  Etta  Brown,  now  the  wife  of 
TboB.  Brown  of  LooIsTille,  Ky.,  Walter  R. 
Stout  and  Clyde  W.  Stout,  aona  above  mention- 
ed, Woodie  A.  Stout  and  Besaie  May  Stoot,  the 
two  last  named  being  daughters  and  at  this 
time  unmarried,  and  the  children  of  our  son, 
J.  W.  Stout,  deceased,  shall  all  share  equally 
in  the  said  property,  share  and  share  alike,  ex- 
cept that  first  there  shall  he  deducted  from 
the  portiOQ  going  to  said  children  of  said  J. 
W.  Stout,  deceased,  the  sum  of  three  thousand 
dollars  ($3,000.00)  money  which  I  have  ad- 
vanced to  my  son,  J.  W.  Stout,  deceased,  dx£e- 
ing  bis  lifetime;  and  after  this  shall  have  been 
deducted  from  or  rather  shall  be  diarged  to 
them  each  of  the  said  children  being  six  in  num- 
ber the  estate  shall  be  equally  divided  into  six 
equal  parts  and  they  shall  take  share  and  share 
alike,  deducting,  however,  from  the  portion  go- 
ing to  the  said  children  of  J.  W.  Stout,  pur  de- 
ceased son,  the  said  sum  of  $3,000.00  which  Z 
advanced  and  furnished  said  J.  W.  Stout,  our 
son,  during  his  lifetime. 

"I  also  wish  and  hereby  specially  direct  that 
there  shall  be  no  admioistrator  appointed,  but 
that  my  said  wife,  Nancy  Stout,  shall  act  as 
executrix  of  this  my  last  will  and  testament, 
who,  together  with  and  by  the  aasistnnce  and 
management  of  our  two  sons,  Walter  R.  and 
Clyde  W.,  will  carry  on  the  business  as  above 
stated,  and  also  I  direct  that  no  inventory  or 
appraisement  be  made  of  the  said  property,  but 
the  said  executrix,  Nancy  Stout,  shall  be  al- 
lowed to  qualify  and  act  without  executing  any 
bond  or  having  any  appraisement  made  or  in- 
ventory of  any  portion  of  any  property  I  may 
leave,  and  that  the  family  will  continue  to  live 
as  nearly  as  during  my  life  as  possible. 

"I  also  will  and  direct  that  that  portion  go- 
ing to  the  children  of  our  deceased  son,  J.  W. 
Stout,  shall  be  placed  in  the  bands  of  a  suitable 
and  safe  trustee,  to  be  held  by  said  trustee 
in  trust  for  said  children  until  the  youngest  one 
shall  arrive  at  the  age  of  twenty-one  years, 
when  it  aball  be  equally  divided  between  them, 
and  if  there  shall  be  any  income  proceed  from 
such  portion  as  shall  go  to  them  It  shall  also 
be  added  to  and  become  a  put  of  their  es- 
tate. 

"I  also  leave  my  said  wife,  Nancy  Stout,  free, 
by  and  with  the  wish  and  consent  of  the  other 
children,  the  two  eons  and  three  daughters,  to 
give  any  aid  and  assistance  to  said  children 
of  said  son,  J.  W.  Stout,  deceased,  that  they 
all  may  derir^  and  agree  upon.** 

The  testator  died  In  1912,  and  In  June  of 
that  year  the  above  will  was  probated. 

The  decedent  was,  for  many  years  prior 
to  Us  death,  engaged  <m  a  con^erable 
scale  in  the  cooperage  business  at  Owensboro. 
Ky.,  and  was  the  owner  of  a  plant  used  and 
conducted  by  him  In  that  business,  and  that 
Is  the  business  to  which  he  refers  In  his  will. 
He  was  engaged  dilefly  in  the  bualneas  of 
maon&cturing  whisky  barrels,  and  the  plant 
he  owned  was  specially  equipped  for  that 
I>articular  business.  The  business  was  con- 
tinued, as  provided  In  his  will,  after  bis 
death,  and  for  a  ftow  years  was  prosperoua. 


But  in  the  year  1018,  because  the  manufac- 
ture of  whisky  had  become  unlawful,  there 
was  no  longer  any  demand  for  the  whisky 
barrels,  and.  omsequ^tly,  it  Was  thereafter 
Impossible  to  carry  on  the  cooperage  busi- 
ness without  a  continued  loss,  and  impossible, 
therefore,  to  execute  further  the  trust  creat- 
ed by  the  will  in  so  far  as  it  contemplated 
the  continued  manufacture  of  whisky  barrels. 

This  action  was  Instituted  In  June,  1918, 
seeking  to  have  the  trust  declared  to  be  at 
an  end,  a  construction  of  the  will,  settle- 
ment of  the  accounts  of  the  testatrix,  the 
sale  of  eertatn  property,  and  the  settlement 
of  the  estate.  From  the  judgment  constru- 
ing the  will  this  appeal  is  prosecuted ;  there 
being  no  complaint  of  anything  else  In  the 
Judgment 

[1]  The  Judgment  of  the  lower  court  was 
that  the  decedent  provided  in  his  will  that 
his  cooperage  business  should  be  continued 
after  bis  death  Just  as  It  had  been  conducted 
daring  his  life,  and  for  this  purpose  alone 
be  had  placed  the  title  to  his  entire  estate 
In  his  wife  during  her  Ufa  tur  ^dovrtiood, 
with  the  ^ovlsion  that  the  budneas  should 
be  mani^ed  by  hia  two  aona  or  tittm  of 
them,  as  might  seem  beat  to  all  hla  chUdren ; 
but  tbat  the  title  to  the  estate  waa  not 
placed  In  the  wife  for  life  tot  her  own  use 
and  rapport,  but  was  placed  In  ber  In  tmat 
for  the  sole  purpose  of  conducting  tbe  cooper- 
age business;  that  the  testator  did  not  dis- 
pose of  the  profits  to  be 'derived  from  the 
conduct  of  his  business  during  the  life  of  his 
wife  and  did  not,  by  his  will,  provide  for 
the  support  of  either  bis  wife  or  any  of  bis 
children  from  the  conduct  of  this  business, 
but  simply  created  a  trust  to  carry  on  his 
business  after  his  death  and  during  the  life 
or  widowhood  of  his  wife,  and  provided  the 
machinery  for  executing  that  trust;  that  he 
did  not  dispose  of  the  profits  to  be  derived 
from  tbe  trust  or  devise  to  any  one  the  bene- 
ficial use  of  his  property  during  the  life  or 
widowhood  of  his  wife;  that  he  made  no 
beneficial  provision  for  his  wife,  as  con- 
templated by  the  statute,  and  that,  therefore, 
she  was  not  put  to  her  election  or  required 
to  renounce  the  will  as  required  by  statute, 
and  that  as  to  the  widow  tbe  testator  had 
died  Intestate,  and,  no  provision  having  been 
made  for  her,  she  now  had  the  right  to  take 
imder  the  statute,  and  did  take,  the  abso- 
lute tlUe  to  one-half  of  his  personal  prop- 
erty, including  the  profits  accumulated  from 
the  business,  and  a  dower  Interest  in  the 
real  property,  and  that  Oxe  children  and 
and  grandchlldrai  of  tbe  testator  take 
their  present  Intereat  during  the  Ufe  of  the 
wife  in  the  remaining  half  under  the  statute 
of  descent  and  distribution,  and  tbe  remain- 
der interest  therein,  after  the  death  of  tbe 
wife,  they  take  under  the  wlU  of  the  testa- 
tor and  aubjeeC  to  Its  tenna;  that  tho  trust 
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created  by  tbe  will  Is  at  an  end  because 
of  tbe  impoaslbiUty  of  now  condnctliig  the 
business  at  a  profit  by  reason  of  the  dianged 
conditions  since  the  decedent's  deatb,  which 
he  could  not  have  and  did  not  foresee. 

The  literal  Interpretation  of  this  instru- 
ment gives  strong  support  to  at  least  some  of 
the  views  of  the  chancellor,  for  it  must  be 
admitted  that  in  terms  it  does  not  give  any 
beneficial  interest  to  any  one  during  tbe  life 
or  widowhood  of  his  wife ;  but,  when  we  take 
a  broader  view  and  interpret  the  same  in 
the  light  of  the  natural  instincts  of  men,  and 
in  view  of  the  manifest  solicitude  of  the  de- 
cedent  for  the  maintenance  of  bis  wife  and 
the  home  over  which  she  presided  ftnd  such 
of  his  children  as  resided  with  her  there, 
we  are  Impelled  to  a  different  lnterpretatl(m. 

While  In  terms  the  title  la  placed  in  the 
widow  "tar  the  purpose"  of  conUnalng  bla 
business  as  he  bad  conducted  It  daring  his 
lifetime,  Qie  und^lying  and  chief  purpose 
in  bis  mind,  as  gathered  from  the  subsequent 
provisions  of  the  will,  was  that  tbe  business 
should  be  so  conducted  during  her  life  or 
widowhood,  so  that  "tbe  children  together 
with  her  to  continue  as  near  the  same  as 
may  be"  and  "that  the  family  will  continue 
to  live  as  nearly  as  during  my  life  as  pos- 
sible." From  these  expressions  it  Is  clear 
that  the  uwermost  thing  in  his  mind  was  to 
create  a  trust  during  her  life  and  make  his 
wife  the  trustee,  so  that  that  trust  under  tbe 
joint  management  of  his  wife  and  two  sons 
would  provide  the  means  whereby  tbe  home 
over  which  his  wife  presided  might  be  kept 
and  maintained  by  her  and  for  her  support 
and  malntuianGe,  together  with  that  of  such 
of  his  chlldroi  as  might  live  In  tiiat  hmne 
with  her. 

It  Is  hardly  conc^vable  that  a  normal  man 
with  natural  Instincts  would  by  his  will  put 
all  of  his  property  Into  a  trust  without  In- 
tending any  provlsloi  whatsoever  for  the 
support  of  his  wife  and  the  maintenance  of 
the  home  over  which  be  knew  she  pre^ded ; 
and  that  this  testator  had  no  such  purpose  is 
clear  from  his  twice  expressed  wish  that  his 
widow  and  children  should  continue  to  live, 
as  nearly  as  may  be,  as  they  had  lived  dur- 
ing his  lifetime. 

Nor*  can  we  ^ree  with  the  conClnMon  of 
the  chancellor  that  this  will  did  not  dispose 
of  any  profits  that  might  have  been  derived 
from  the  conduct  of  such  business  during  the 
life  of  the  wife  in  excess  of  what  was  neces- 
sary to  support  and  maintain  her  and  such 
of  the  chlldrra  as  lived  with  her;  in  tbe  man- 
ner they  had  been  supported  during  his  life. 
The  fact,  as  we  have  seen,  that  tbe  testator 
had  the  primary  purpose  In  creating  the 
trust  to  provide  a  support  for  the  wife  and 
such  children,  taken  in  connection  with  bis 
subsequent  di^iosition  of  his  whole  estate  at 
the  death  or  remarriage  of  his  wlf^  seems 


to  necessarily  embrace  whatever  excess  may 
be  remaining  at  such  future  period  of  dis- 
tribution. The  devise  of  a  braefldal  interest 
In  such  profits  is  dating  the  life  or  widow- 
hood of  the  wife,  to  her  and  those  children 
living  with  her  to  tbe  j^ztent  it  may  be  neces- 
sary to  provide  them  a  support  similar  to 
the  one  he  provided  in  his  lifetime,  and  the 
devise  of  the  excess  Is  necessarily  anbraced 
In. .the  provision  for  a  dlstributltm  st  her 
death  or  remarriage. 

Nor  do  we  agree  with  the  chancellor  that 
there  was  no  beneficial  provision  for  the 
widow  in  this  instrument,  and  that  there- 
fore she  was  not  required  to  renounce  tbe 
wilt,  as  provided  by  statute,  within  one  year. 
We  have  sem  that  the  testatiw  provided  for 
hU  wife  a  support  and  maintenance  during 
her  life  or  widowhood,  and  he  placed  the 
title  to  all  Us  property  In  her  In  tnnt  dor* 
ing  that  period,  so  that  she  was  in  position 
to  seoire  the  support  and  maintenance  pro- 
vided for  her.  We  think  this  is  a  substantial 
provision  for  the  widow,  and  such  provision 
as  placed  hw  upon  her  Section  within  the 
statutory  p^od  to  renounce  the  wlU  if  die 
sought  to  claim  under  the  statute.  Cummlngs 
V.  Donld,  9  Dana,  381;  Smoot  t.  Heyser, 
113  Ky.  81,  67  S.  W.  21,  23  Ky.  Law  Kep. 
2401.  It  follows  from  what  has  been  said 
that  the  testator  neither  died  Intestate  as  to 
his  wife  nor  as  to  any  part  of  bis  property, 
nor  as  to  tbe  excess  income  from  the  trust. 

[2]  Tbe  (diancellor's  judgment  that  the 
trust  was  at  an  end  because  It  was  no  longer 
profitable  to  manufacture  whisky  barrels  for 
tbe  reason  that  tbe  manufacture  and  sale  of 
whisky  Is  now  prohibited  by  law  was  proper 
in  so  far  as  it  authorized  tbe  trustee  to  cease 
the  operation  ot  that  business;  but  from 
wbat  we  have  said  In  our  Interpretation  of 
provisions  of  the  will  and  the  purposes  of 
this  trust  it  seems  to  follow  that,  while  the 
trust  Is  at  an  end  In  so  far  as  the  operation 
of  the  business  Is  concerned,  the  corpus  of 
the  trust  property  being  largely  Intact  and 
the  purpose  for  the  creation  ot  the  trust  still 
existing  and  the  time  fixed  by  the  testator 
for  the  cessation  of  the  trust  not  having  yet 
arrived,  there  should  be  a  cmtlnued  enforce- 
ment of  It. 

While  it  la  no  kmger  advisable  to  use  the 
trust  property  In  the  manufacture  of  whisky 
barrels,  it  is  proper  to  carry  out  the  pur- 
poses of  the  testator  by  the  use  of  the  trust 
property  to  carry  out  his  Intention  to  pro- 
vide the  support  and  maintenance  for  his 
wife  and  tbe  children  living  with  her.  In 
this  view  of  the  case  it  is  the  duty  of  the 
trustee  to  invest  this  trust  property  and  use 
the  income  from  It  Just  as  she  was  author- 
ized to  use  the  same  while  it  was  employed 
in  the  cooperage  business,  and  if  It  should 
appear  tliat  tbe  incMne  from  tbe  property 
is  InsufiBcient  to  furnish  a  support  and  main- 
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tenance  for  the  wife  and  such  of  the  dill- 
dren  as  may  be  living  with  her,  she  may  even 
encroach  upon  the  corpua  of  the  trust  estate 
for  that  purpose,  for  It  will  be  observed 
that  nowhere  In  his  will  does  the  testator 
confine  the  support  and  maintenance  which  he 
provides  for  his  wife  and  those  childrra  liv- 
ing with  her  to  the  Income  from  the  tmst 
property.  We  have  seen  th^  his  (Alef  con- 
cern in  the  creation  of  the  trust  was  to  fur- 
nish snch  support  and  malntraance;  and, 
there  being  no  restriction  cimflnlng  her  to 
the  Income  alon^  she  may,  if  It  should  be- 
come necessary  tor  that  purpose  encroadi 
upon  the  corpus  of  the  trust  estate. 

Especially  do  we  take  this  view  In  the  light 
of  the  fact  disposed  hy  the  record  that  the 
trustee  has  heretof<Mre,  by  ctmsent,  made 
large  advancements  to  each  ct  her  children 
and  grand(^ldrai  mit  at  Oie  tmst  estate,  of 
whidi  there  la  no  coinidabit  in  thta  record, 
and,  therefore^  If  the  Income  from  the  re* 
malnlng  tmst  property  is  Insnfflcient  to  for^ 
nldi  her  and  the  dlilldren  living  with  her 
BUdi  scppott  and  maintenance  as  was  con- 
templated by  the  testator,  she  may  use  out  of 
the  remaining  trust  estate  In  her  hands  not 
only  the  income,  but  the  corpus  In  so  far  as 
it  may  be  necessary  for  that  purpose.  The 
fact  that  the  ausets  of  the  trust  estate  have, 
from  the  necessities  of  the  case,  been  with- 
drawn from  the  cooperage  business,  will  not 
be  permitted  either  to  defeat  the  prime  pur- 
pose of  the  testator  In  creating  the  trust,  or 
to  accelerate  the  settlement  of  the  trust  be- 
fore the  time  fixed  by  him. 

It  was  obviously  the  purpose  of  the  testa- 
tor to  place  all  of  his  property  of  evo-y  kind 
in  trust  during  the  life  or  widowhood  of  his 
wife,  to  the  end  that  she,  and  those  living 
with  her,  might  have  during  that  period  the 
same  support  and  maintenance  that  he  had 
always  furnished  them,  and  that  whatso- 
ever might  be  left  when  the  trust  was  ter- 
minated should  be  then  divided  as  indicated 
in  his  win.  The  Judgment  la  reversed,  with 
directions  to  enter  a  Judgment  otmstrulng  the 
will  as  herein  Indicated. 


KIRK  V.  COMMONWEALTH 

(Court  of  Appeals  of  Kentucky.    Oct.  11, 
1921.) 

1.  Homlofde  «=926S— Evld«M»  tf  narier  tuf- 
flclent  to  oo  to  Jsry. 

Id  a  mnrder  trial,  evidence  M4  to  anthor- 
ixe  a  sabmlssion  of  the  ease  to  the  jory* 

2.  Crlmlaal  law  «=>753(2)— Peremptory  In- 
stniotlon  should  be  refused.  If  there  Is  any 
evidence  of  guilt. 

If  there  is  any  evidence,  even  though  slight, 
which  tends  to  prove  accused's  gollt  of  the 


crime  cbarsed,  or  any  degree  thereof,  a  per- 
emptory InstmctiOQ  should  be  reftised,  and 
the  case  allowed  to  go  to  the  Jwy. 

3.  Criminal    law    «=>5S2(I) —Clmmstaatfal 
evidence  may  ooaviot. 

A  conviction  may  be  bad  In  a  criminal 
case,  whether  for  murder  or  a  lesser  crime, 
upon  dreamitaotlal  evidence  alone. 

4.  Crimlial  law  «»ll59i2)— Vardlot  aet  wbol. 
ly  uisapportad  by  evMeaee  aot  reviewable. 

nnless  the  verdict  In  a  critnhiBl  case  la 
flagrantly  against  or  wholly  unsupported 
the  evidence,  it  win  not  be  distarbed  on  ap- 
peal. 

9.  Henlolda  ^127— iRMBtneat  held  aalRofeirt. 

In  a  murder  trial,  an  b^etment  A«U  to 
conform  to  the  requirements  of  Gr.  Code  Prac. 
S  122,  snbsee.  2,  where,  although  InartlallcaUy 
worded,  it  charged  accused  with  murder  in  rea- 
sonably intelligible  terms,  suffidently  described 
the  person  killed,  the  acts  or  means  by  which 
the  hilliog  was  accomplished,  and  alleged  the 
malice  and  felonious  intent,  with  wliich  it  was 
done. 

6.  IndMment  and  laformatlos  «=s>93— Defects 
in  form  not  fatal. 

The  law  looks  less  to  form  than  substance, 
and  where  an  IcdictmeDt  states  la  unmiBtak- 
able  language  all  of  the  acts  necessary  to  con- 
stitute the  crime  charged.  It  will  be  held  suf- 
ficient 

7.  Criminal  law  «=9ll5l— Ruling  on  applica- 
tion for  eontlnuanoe  largely  discretionary. 

The  matter  of  granting  or  refusing  a  con- 
tinuance is  largely  in  the  discretioD  of  the 
trial  court,  which,  In  the  absence  of  abuse  on 
the  part  of  that  court,  will  not  be  interfered 
with  by  the  appellate  court. 

8.  Criminal  law  «=>S94<I)— Contlnnanoe  held 
property  refused. 

Refusal  of  continuance  on  account  of  ab- 
sent witnesses  was  not  an  abuse  of  discre- 
tion, where  their  testimony  would  have  been 
merely  cumulative,  and  the  affidavit  failed  to 
state  tliat  the  witnesses  were  not  absent  by 
accused's  procurement. 

9.  Criminal  law         l44(l2)-~Error  not  pre- 
sumsd. 

Where  the  record  failed  to  show  whether 
an  accused  availed  himself  of  the  right  to  in- 
troduce as  evidence  on  the  trial  In  the  circuit 
court  the  affidavit  for  continuance  regarding 
the  testimony  of  his  absent  witnesses,  subject 
to  contradiction  by  the  commonwealth,  but 
he  did  not  complain  that  he  waa  not  allowed 
the  right,  the  Court  of  ^peala  will  not  infer 
error  on  the  part  of  the  trial  court  regarding 
it 

10.  Hontolde  «s»340(l)— lastraotloa  referring 
to  deceased  aa  white  mai  held  not  preladU 

dal. 

On  trial  of  a  negro  for  murder,  accused 
was  not  prejudiced  by  an  instruction  referring 
to  deceased  as  a  white  man,  where  the  color 
of  deceased  was  material  as  a  means  of  iden- 
tifying liim  as  the  unknown  person  diarged  In 
the  indietment  to  have  been  killed. 
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tl.  HonloM*  ^9300(11),  309(5)— lutmotloi 
OR  mBMlaiiMer  m4  salf-dafaMe  oautlior- 
liad  avIiMM, 

In  a  murder  trial,  vhere  the  evidence 
showed  that  deceased  was  an  old  man,  brut- 
ally and  premeditatedly  killed  for  the  purpose 
oC  robbery,  and  accused's  defense  was  an  alibi, 
an  instruction  on  manslaaghter  or  self-defense 
w«a  unaathorized. 

Appeal  fnnn  drcnlt  Court,  Edmmison 

County. 

Herman  Eirk  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Milton  COailE,  of  BrownsvUIe.  for  appel- 
lant. 

Chailea  I.  Dawiw,  Attj.  Oen.,  Thtn,  B. 
McGregor,  Asst  Atty.  Oul,  and  J.  H.  OU- 
llam,  pommonwealth'a  Atty.,  of  ScottsvUl^ 
for  Uie  Commonwealth. 

SEfRTtSI,  J.  The  am>dlant,  Herman  Kirk, 
was  tried  in  the  court  below  under  an  In- 
dictment chargtae  him  witb  the  crime  wt 
murder.  Tbe  jury  returned  a  verdict,  finding 
him  guilty  aa  charged  and  fixing  his  punieh- 
ment  at  confinement  In  tbe  penitentiary  for 
Ufe.  B»  was  refnaed  a  new  trial,  and  proae- 
cntea  an  appeal  fnnn  ttm  Judgment  at  con- 
Ticttim  entered  upon  tbe  Terdict. 

The  Ticldim  of  the  honldde  was  an  (Ad 
man.  ai^rratly  of  tbe  ^'bobo'*  dasa,  wholly 
unknown  to  ai^  rerident  of  the  commonity 
In  which  be  was  killed.  Althongb  called  In 
the  Indictment  John  Do^  It  la  therein  de- 
dared  that  was  not  bis  correct  name,  wUch 
was  to  the  grand  jury  unknown.  According 
to  the  facta  furnished  the  bill  of  evldenoe, 
he  first  appeared  Satcvday,  February  12. 
1821,  shortly  af  trar  12  o'dock  no<m,  at  Bocfcy 
Hill  Station,  a  Tillage  on  the  Louisville  & 
Nashville  Railroad,  18  miles  north  of  Bowl- 
ing Green,  and  6%  mUee  south  of  Glasgow 
Junction,  another  village  on  Qte  railroad. 
He  was  then  walking  on  fiie  railroad  track, 
or  In  a  i»ath  on  the  railroad  right  of  way 
beside  It,  in  the  dlrectton  of  the  latt»  place;. 
On  the  afternoon  of  tbe  fiiHowlng  day,  Sun- 
day, February  13,  his  dead  body  was  found 
behind  a  log  about  100  feet  from  tiie  railroad 
track  in  a  flat  place  or  sink  flUed  with 
bushes,  half  tbe  distance  between  Bodcy  HiU 
Station  and  Glasgow  Junction.  His  face  was 
badly  mangled  and  skull  cmAbed  to  a  polR 
evidently  Inflicted  by  terrific  blows  with 
some  blunt  and  dead^  Instamient  or  Instm- 
menlB  wielded  by  a  powerfol  and  mercUeas 
hand  with  Intmt  to  kill,  and  whldi  produced 
death  almost  instantly.  The  pockets  at  Ills 
dothlng  wen  exposed,  wiUi  the  inside  of 
eadi  at  them  turned  outward,  and  neither 
purse,  vumer,  ma  odier  tiling  <a  value  found 
on  hlsperstm. 

He  evldottly  waa  killed  on  the  railroad 
trad;  or  in  the  path  beside  it,  100  feet  firom 
where  his  body  was  found.  This  was  demon- 


Btrttted  1^  the  presence  of  blood  stains  In 
the  path  beside  ttw  railroad  track  at  that 
distance  from  the  body  and  on  tiie  ground 
toward  where  it  was  ronoved;  also  tbe 
presence  In  the  soft  soil  a£  the  path  of  the 
tracks  of  two  meo,  a  few  of  which  were 
made  heavy  *%(daaU"  shoes  endi  aa,  nu- 
merous witnesses  testified,  were  worn  by  the 
deceased  aa  he  passed  throngfa  BoAy  Hill 
Statiim  tbe  day  of  ttie  homldde^  and  were 
found  on  his  feet  after  his  death.  The  great- 
er nnmbor  of  tracks,  however,  were -made 
rubber  ovwshoes,  such  as  wen  worn  br 
appellant  when  arrested  for  the  crlm^'  and,- 
according  to  several  witneases,  wont  by  bim 
the  day  of  the  homiddeu  Measnremoits  of 
the  trades,  made  upon  their  discovery.  wh«i 
applied  to  the  shoes  on  the  feet  of  the  de- 
ceased and  the  ■overshoes  at  appelant,  diow- 
ed  a  few  of  tibem  of  sacih  rise  and  character 
as  were  or  could  have  bem  made  by  the 
shoes  of  ttte  deceased ;  but  tbe  greater  num- 
ber of  them  ware  of  such  size  and  character 
as  were  or  could  have  beat  made  by  tbe  over- 
6hoeB  at  the  appdlant. 

TbB  body  of  the  deceased  evldaitfy  was 
dragged  1^  the  feet  and  wlOi  his  back  to' 
the  ground  from  the  i^ace  at  the  Uood  stains 
In  the  path  beside  the  railroad  tracA:  to  tbe 
sink  where  it  was  found.  TtOa  la  demon- 
strated by  the  facts,  as  shown  by  the  evi- 
dence, that  no  tracks  were  found  leading 
fnnn  the  blood  stains  in  the  path  to  the 
poinb  where  the  body  was  found  that  could 
have  been  made  by  the  shoes  worn  tuy  the 
deceased,  but  there  were  tracks  leading  from 
the  blood  stains  in  the  path  to  where  the 
dead  body  lay,  made  1^  overstaoea  of  the  slse 
and  character  ot  those  worn  1^  aiv^lant, 
which  tracks  were  made  by  the  backward 
stepping  of  the  wearer  of  the  overshoes  In 
dragiging  the  body  of  bis  victim;  the  drag- 
ging of  the<body  bdng  further  shown  by  the 
flattened  or  mashed  condition  of  the  grass 
and  weeda  on  the  ground  ovcv  which  it 
passed,  the  turning  of  the  clothing  the  wrong 
way,  and  causing  it  to  gather  under  the 
upper  part  of  ttie  bad:  and  bead.  When  the 
body  was  discovered,  the  face  waa  covered 
by  the  overcoat  of  the  deceased,  whidi  liad 
bem  pulled  over  his  head  for  that  purpose. 
The  overcoat  was  rendered  immovable  1^ 
the  placing  on  it  of  a  large  rock,  whldi 
had  been  removed  from  Its  well-defined  bed 
only  a  few  feet  away. 

Just  off  the  right  of  way  of  the  railroad 
ooBopany,  and  near  ttte  Uood  stslns  In  the 
path  beside  the  railroad  track,  were  found 
a  heavy  sassafiras  stick  and  rock,  either  of 
snfllcient  s^  and  weij^  If  used  in  inflict- 
ing blows,  to  have  produced  the  wounds 
caurtng  Uie  deceased's  death,  and  each  con^ 
tabling  blood  staliu.  The  sUdc  had  the  ap- 
pearance of  having  been  freshly  twt^en  from 
Its  parent  tre6  or  buA,  and  by  Investigai- 
tlon  on  the  part  at  the  several  persons  a 


»For  otbw  esMs  sm  sains  topic  sad  KBT-NUUUER  Id  all  K«r<Namb«rsd  Dlsests  sod  ladsxss 


Digitized  by 


Google 


233  SOUTHWESTERN  REPOBTEB  (Kj. 


1062 

sassafras  sapUng,  found  near  the  railroad 
track  at  considerable  distance  from  the  hody 
of  the  deceased,  showed  the  loss  of  a  freshly 
broken  large  limb,  and  upon  comparing  with 
the  break  in  the  tree  the  broken  end  of  the 
sassafras  limb  or  club  found  at  the  place  of 
the  homicide,  It  was  identified  as  the  limb 
broken  from  the  tree. 

Other  than  the  man  slain  and  his  slayer, 
there  were  no  eyewitness^  of  the  homicide, 
but  in  addition  to  the  facts  and  circum- 
stances above  related,  eTidendng  the  killing 
and  that  it  was  murder,  the  following  facts, 
also  furnished  by  the  evidence,  were  relied 
on  by  the  commonwealth  to  connect  appel- 
lant with  the  crime  and  prove  its  commission 
by  him:  These  facts,  in  brief,  were  that  a 
negro  man,  later  Identified  by  witnesses  as 
the  appellant,  arrived  at  Rocky  Hill  Station 
Saturday  afternoon,  Pebruary  12,  1921,  from 
the  direction  of  Glasgow  Junction  on  a 
freight  train  which  got  there  at  12:30  or  1 
o'clock  p.  m.,  and  Immediately  after  the  de- 
ceased left  Kocky  Hill  Stati<m  walking  to- 
ward Glasgow  Junction.  The  freight  train 
passed  the  deceased  Jusb  before)  or  upon 
reaching  Rocky  Hill  Station,  and  without 
stopping  at  that  place  greatly  dlmlntsbed  its 
speed  in  approaching  and  passing  it  Ap- 
pellant was  seen  by  the  witnesses  Bush  and 
son  to  get  off  tbe  train  at  the  Bush  crossing 
near  the  edge  of  the  rlll&ge,  and  a  little 
later  by  Rigsby  and  Johnson  near  Hudson's 
store  in  the  village.  He  was  then  dressed, 
as  stated  by  the  witnesses,  In  yellow  or 
brown  overalls,  overshoes,  and  a  fur  cap. 
When  arrested,  he  was  dressed  as  thus  de- 
scribed, and  admitted  that  the  same  apparel 
was  worn  by  him  the  day  the  homicide  oc- 
curred. Upon  quitting  the  train  appellant 
started  southward,  as  If  to  enter  the  village 
of  Rocky  Hill  Station,  but  in  a  few  minutes 
returned  to  the  Bush  crossing,  then  proceed- 
ed, walking  on  or  beside  the  railroad  track, 
toward  Glasgow'  Junction,  thereby  retracing 
the  route  over  which  he  bad  just  come  by 
the  freight  train.  At  that  time  the  deceased 
was  still  in  view,  walking  upon  or  beside 
tbe  railroad  track  toward  Glasgow  Junction, 
when  he  and  appellant  were  last  seen  by  the 
witnesses  near  Rocky  HIU  Station,  appellant, 
who  walked  faster  than  the  deceased,  seemed 
to  have  gotten  In  about  30  yards  of  him. 

Another  witness  besides  those  ab  or  near 
tiie  Bush  crossing,  Eugene  Madison,  claimed 
to  have  seen  both  the  deceased  and  appellant 
after  they  left  the  crossing.  Madison's  home 
Is  between  Glasgow  Junction  and  Rocky  BUI 
Station,  about  l^^miles  from  the  latter  place, 
which  he  visited  In  the  afternoon  of  Satur- 
day, February  12,  1^1,  walking  from  his 
residence  across  hia  farm  to  the  Louisville 
&  Nashville  railroad  trac^,  thence  down  the 
track  to  Rocky  Hill  Station.  According  to 
his  tiestlmony  he  reached  the  railroad  track 
at  a  point  300  or  400  yards  above  the  Bush 
crossiiig,  and  before  getting  upon  the  rail- 


road track  he  saw  deceased  at  a  distance  of 
60  or  65  feet,  walking  on  tbe  track,  or  path 
beside  It,  toward  Glasgow  Junction,  but  had 
DO  conversation  with  him.  His  description  of 
him,  however,  was  the  same  as  that  given  of 
bim  by  other  witnesses.  Madis(m  next  saw, 
about  30  yards  In  the  rear  of  deceased,  a  ne- 
gro man  then  unknown  to  him,  but  whom  be 
later  Identified  as  tbe  appellant.  When  the 
witness  got  to  the  negro  man  the  latter  was 
standing  with  one  foot  on  a  rail  of  the  track 
rolling  a  cigarette.  He  requested  of  the  wit- 
ness a  matdit  which  was  followed  by  a  brief 
conversaticm  between  them  respecting  the 
tobacco  crop  in  that  vidnlty,  the  market 
price  ot  which  he  asked.  Daring  the  con- 
versation tbe  witness  stiood  near  and  Im- 
mediately facing  tbe  negro,  and  had,  as  be 
testified,  a  good  opportunity  to  t^erve,  and 
did  observe,  his  face,  dress,  and  the  tiuaUty 
of  his  voice. 

This  witness,  as  did  others  by  whom  the 
negro  was  described,  declared  that  he  was  a 
much  younger,  larger,  and  heavier  man  than 
the  deceased;  that  he  wore,  outwardly  and 
In  addition  to  whatever  underclothing  he 
may  have  had  on,  brown  overalls,  rubber 
overshoes,  and  a  fur  cap.  When  the  conver* 
satlon  ended  tbe .  witness  proceeded  on  bis 
way  to  Rocky  Hill  station,  without  looking 
bapk  to  see  what  became  of  tbe  negro  or  de- 
ceased. On  Monday  afternoon,  two  days  later 
and  following  the  arrest  of  appellant,  charged 
with  the  murder  of  deceased,  the  witness 
Madison  was  called  tu  Glasgow  Junction  to 
iospect  him  and  ascertain  whether  he  was 
the  negro  man  he  metiand  with  whom  he  talk- 
ed on  the  railroad  track  near  Rocky  Hill 
Station  the  previous  Saturday,  and  upon  see- 
ing appellant  in  the  custody  of  the  arresting 
officer  he  positively  Identified  him  as  the 
same  man  he  met  on  Saturday  at  the  time 
and  place  indicated;  the  identification  being 
made  by  means  of  his  features,  figure,  voice, 
and  also  by  the  brown  overalls,  rubber  over- 
shoes, and  fur  cap  he  was  then  wearing, 
which  the  witness  declared  to  be  tbe  same 
he  wore  at  tbe  time  of  his  meeting  wltb  bim 
the  prevlons  Saturday. 

Gibson,  a  witness  living  near  Rocky  Hill 
Station  to  which  he  walked  from  Glasgow 
Junction  down  the  railroad  track  the  after* 
aoon  of  Saturday,  February  12,  testified  that 
he  left  Glasgow  Junction  at  2:80  o'clock  p. 
m.,  and  between  that  time  and  3  o'clock  a 
mile  below  the  latter  place,  he  saw  a  man 
approaching  him,  walking  on  the  railroad 
brack  from  the  direction  of  Rocky  BUI  Sta- 
tion, but  at  such  a  distance  as  prevented 
him  from  ascertaining  his  color  or  apparel, 
except  that  he  wore  a  cap.  This  man  left 
the  railroad  track  and  walked  toward  a 
traveled  road  leading  to  Glasgow  Junction, 
which  at  that  point  ran  paraUel  with  the 
railroad  and  at  a  distance  of  100  or  more 
yards  from  it 

Witnesses  Ivey  Ray  and  T.  T.  Rowntree, 
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the  former  residing  two  miles  from  Glasgow 
Junction  on  the  turnpike  leading  tberefrom 
to  Rocky  Hill  Station,  and  the  latter  on  the 
same  road  a  mile  from  Glasgow  Junction, 
testified  that  the;  together  left  Glasgow 
Junction,  Saturday,  February  12,  at  3  o'clock 
p.  m.,  In  a  buggy  for  Rocky  Hltl  Station, 
and  shortly  after  leaving  Glasgow  Junction 
they  saw  appellant  walking  toward  th^ 
from  the  direction  of  Rocky  Hill  Station,  but 
that  just  before  reaching  them  he  suddenly 
(eft  tbe  road  in  which  they  were  driring, 
and  taking  another,  which  led  from  it  and 
also  into  Glasgow  Junction,  passed  them  at 
a  greater  distance  than  would  have  separat- 
ed him  from  the  buggy  If  be  had  continued 
In  the  road  he  left.  Both  Ray  and  Rowntree 
were  well  acquainted  with  appellant,  and  he 
with  them,  and  in  passing  both  spoke  to 
htm,  using  the  salutation  customary  among 
acquaintances.  Only  then  did  the  appellant 
appear  to  take  notice  of  them,  as  be  re- 
turned the  snlutiatloa,  turning  his  face  to- 
ward them  for  that  purpose,  when  nearly 
past  them.  In  passing  him,  Ray  and  Rown- 
tree noticed  that  he  had  on  brown  overalls 
and  a  fur  cap.  They  did  not  observe  his 
feet,  but  both  saw  that  bis  dothlng  was 
black  and  muddy. 

It  appears  from  the  bill  of  evidence  that 
appellant's  mother  is  a  resident  of  Glasgow 
Junction,  and  that  he  and  bis  wife  were 
with  her  several  weeks  preceding  the  homi- 
cide, during  which  tdme  he  had  no  known 
employment.  In  testifying  in  his  own  behalf 
on  the  trial,  he  claimed  to  be  a  resident  of 
Bowling  Green,  and  that  he  lived  and  worked 
there,  or  in  that  vicinity,  for  six  months,  he 
and  his  wife  occupying  the  greater  part  of 
that  time  rented  rooms,  but  he  was  unable  to 
give  the  name  of  the  owner  of  the  rooms  or 
tell  where  or  for  whom  be  had  worked.  Al- 
though a  young  and  vigorous  man,  like  the 
stranger  of  whose  death  be  was  accused, 
appellant,  according  to  tihe  evidmce,  was 
without  occupation  or  home.  The  evidence 
Introduced  by  him  under  his  plea  of  not 
guilty  was  In  support  of  the  alibi  constitut- 
ing hla  only  defense.  It  was  his  claim  that 
he  was  not  ab  Rocky  Hill  Station  the  day 
of  the  homicide,  but  that  be  went  by  freight 
train,  early  in  the  forenoon  of  February  12, 
from  Glasgow  Junction  to  Cave  City,  and 
returned,  also  In  the  forenoon,  from  that 
town  to  Gla^ow  Junction  with  and  In  the 
automobile  of  a  man  unknown  to  him,  reach- 
ing Glasgow  Junction  at  12  o'clodc;  that  he 
went  at  1  p.  m.  to  the  stores  of  Jewel  and 
James,  and  did  not  leave  Glasgow  Junction 
again  that  afternoon.  He  admitited,  however, 
that  he  voluntarily  stated  to  Officer  Alex- 
ander and  others,  after  his  arrest,  that  after 
remaining  In  Glasgow  Junction  until  1  or 
1:30  o'clock  p.  m.,  February  12,  he  went)  to 
Ijocust  Grove,  nearby,  and  engaged  in  a  game 
of  craps  with  certain  other  n^oes.  One 
witness  testifled  that  he  saw  appellant  at 


Cave  City  at  11  a.  m.,  February  12,  and  two 
or  three  others,  Including  his  mother,  tdiat 
they  saw  him  in  Glasgow  Junction  about  1:30 
p.  m.  that  day. 

Saying  nothing  of  the  lade  of  corroborati<m 
of  many  of  the  salient  features  of  the  appel- 
lant's own  testimony,  or  the  improbability  of 
much  of  that  of  his  witnesses,  we  can  but 
remark  that  we  have  rarely  found  evidence 
as  to  the  id^tity  of  an  accused  as  strong  as 
that  furnished  by  five  of  the  commonwealth's 
witnesses,  the  two  Bushes,  Rigsby,  Johnson, 
and  Madison,  regarding  the  identity  of  ap- 
pellant as  the  man  seen  at  Rocky  Hill  Sta- 
tion February  12,  and  later  following  the 
victim  of  the  homicide  to  the  place  where 
his  life  was  taken.  It  is  bo  be  remarked, 
too,  that  these  witnesses,  uptm  again  seeing 
appellant  after  his  arrest  without  hesitation 
or  doubt,  declared  him  the  person  they  had 
se^  on  tlie  day  of  and  prior  to  the  homicide 
at  the  place  and  under  the  circumstance 
already  stated,  whioh  they  were  able  to 
know  by  his  voice,  physical  appearance,  and 
apparel,  which  was  the  same  worn  by  ap- 
pellant on  the  day  of  the  homicide.  More- 
over corroborative  of  this  testimony  of  the 
witnesses  named  is  that  of  the  witnesses  Ray 
and  Rowntree,  who  met  appellant  near  Glas- 
gow Junction  at,  or  shortly  after,  3  o'clock 
p.  m.  on  the  day  of  tlie  homicide.  It  cannot, 
therefore,  be  denied  that  the  evidence  of 
these  seven  witnesses,  together  with  the  cir- 
cumstances attending  the  homicide,  not  only 
show  that  appellant  bad  full  opportunity  to 
commit  the  homicide,  but  strongly  conduced 
to  prove  that  he  alone  is  the  guilty  party, 
and  that  the  crime  was  murder. 

[1-3]  Obviously  the  evidence  referred  to 
gives  no  support  to  the  contention  of  ap- 
pellant's counsel,  assigned  as  error  requiring 
a  reversal,  that  the  trial  court  should  have 
sustained  his  motion,  made  at  the  conclusion 
of  the  evidence,  for  an  Instruction  perempto- 
rily directing  a  verdict  of  acqulttaL  The  evi- 
dence as  a  whole  authorized  the  submission 
of  the  case  to  the  Jury.  It  is  a  well-known 
rule  that,  if  tbere  is  any  evidence,  even 
though  slight,  which  tends  to  prove  the  de- 
fendant's guilt  of  the  crime  charged,  or  any 
degree  thereof,  a  peremptory  instruction 
should  be  refused,  and  the  case  allowed  to 
go  to  the  jury.  Gordon  v.  Com'lth,  136  Ky. 
508,  124  S.  W.  806.  Equally  famiUar  is  the 
rule  that  a  conviction  may  be  had  Id 
a  criminal  case,  whether  for  murder  or  a 
lesser  crime,  upon  circumstantial  evidence 
alone.  Indeed,  each,  evidence  has  oft^  been 
as  convincing  as  that  furnished  by  eyewit- 
nesses to  the  commission  of  the  crime,  Wend- 
ling  V.  Com'lth,  143  Ky.  587,  137  S.  W.  205; 
Smith  T.  Comltti,  140  Ky.  69d,  IBl  S.  W. 
499. 

[4-B]  Tet  another  well-recognlzed  rule  is 
that,  unless  the  verdict  in  a  criminal  case 
is  flagrantly  against  or  wholly  unsupported 
by  the  evidence,  It  wUl  not»  on  appeEtl,  be 
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disturbed.  PoUey  t.  Com'lth,  171  Ky.  307, 
188  S.  W.  400;  AUen  v.  Oom'lth,  176  Ky.  475, 
106  S.  W.  160.  The  mam  supporting  tills 
rule  l3  that,  as  It  Is  peculiarly  the  proTlnce 
of  the  Jury  to  pass  upon  the  facts  and  de- 
termine whether  the  witnesses  for  the  com- 
monwealth or  defoidant  shall  be  believed, 
ttielr  Terdlct  should  carry  great  weight.  Day 
V.  Com'lth,  173  Ky.  269,  191  S.  W.  105. 

Appellant's  complaint  of  the  overruling  of 
his  demurrer  to  the  indictment  by  the  trial 
court  Is  without  substantial  merit  The  in- 
dictment) fairly  conforms  to  the  requirements 
of  the  Criminal  Code  (section  122,  subsec.  2). 
Whatever  defects  appear  In  it  are  of  form 
rather  than  substance;  though  Inartlstlcally 
worded.  It  seems  to  omit  no  allegation  of  fact 
essential  to  constitute  the  crime  of  murder, 
as  It  In  reasonably  intelligible  berms  charges 
appellant  with  the  murder,  sufficiently  de- 
scribes the.  person  killed,  tlie  acts  or  means 
by  which  It  was  accompllsbed,  and  alleges 
the  malice  and  felonious  intent  with  whidti 
it  was  done.  The  law  looks  less  to  form 
than  substance,  and  where  an  indictment 
states  in  unmistakable  language  all  of  th« 
acts  necessary  to  constitute  the  crime  charg- 
ed, it  will  be  held  sufficient  Greer  t. 
Com'lth,  164  Ky,  396,  175  S.  W.  665;  Burnett 
V.  Com'lth.  172  Ky.  397,  180  S.  W.  460;  Turn- 
er V.  Com'lth,  167  Ky.  366,  180  S.  W.  760, 
L,  R.  A.  1918B,  329. 

[7-1]  Appellant's  contention  that  the  re- 
fusal to  him  by  the  trial  court  of  the  con- 
tinuance asked  upon  his  affidavit  was  prej- 
udicial error  is  untenable.  The  grounds  set 
forth  in  the  affidavit  mainly  were  tbe  absence 
of  two  named  witnesses  and  the  Inability 
of  his  counsel  to  prepare  his  case  for  trtaL 
The  matter  of  granting  or  refusing  a  con- 
tinuance Is  largely  In  the  discretion  of  the 
trial  court  which,  in  the  absence  of  abuse 
on  the  part  of  that  court,  will  not  be  Inter- 
fered with  by  the  appellate  court  It  Is  true 
more  latitude  Is  exercised  in  granting  a  con- 
tinuance at  the  appearance  term  than  a  sub- 
sequent one.  But  in  the  case  at  bar  wc 
find  no  sound  reason  for  holding  the  refusal 
of  the  continuance,  asked  by  appellant,  error. 
The  testimony  of  the  absent  witnesses  was 
as  to  the  appellant's  alibi,  and  would  haVe 
been  merely  cumulative,  as  other  witnesses 
used  by  him  on  the  trial  testified  fully  to  the 
same  facts  claimed  to  be  known  to  the  absent 
ones;  besides,  the  affidavit  failed  to  state 
that  the  absent  witnesses  were  not  absent 
by  appellant's  procurement  It  Is  also  mani- 
fest that  appellant's  counsel  had  sufficient 
time  to  prepare  for  his  trial.  He  by  employ- 
ment represented  ai^ellant  at  his  examining 
trial,  two  weeks  before  the  final  trial,  and 
t^en,  and  before  the  final  trial,  had  reason- 
able time  to  find  witnesses  and  prepsae  bis 


defense.  In  addition,  appellant  had  under 
the  statute  the  right  to  introduce  as  evidence 
on  the  trial  In  the  circuit  court  the  affidavit 
regarding  the  testimony  of  the  absent  wit- 
nesses, subject  to  contradiction  by  the  Com- 
monwealth. This  right  could  not  be,  and  does 
not  appear  to  have  been,  denied  him  by  the 
court  though  the  record  falls  to  show  wheth- 
er be  availed  himself  of  It  He  does  not 
however,  complain  that  he  was  not  allowed 
the  rlghtt  and  we  will  not,  therefore,  infer 
error  on  the  part  of  the  court  regarding  it 
[10, 11]  Appellant  complains  that  his  rights 
were  prejudiced  by  an  instruction  of  the  trial 
court,  which  referred  to  deceased  as  a  white 
man,  and  insists  that  It  committed  reveialble 
error  In  refusing  to  instruct  the  Jury  on  the 
law  of  Toltmtary  mandaughter  and  self-de- 
fense. 

The  first  ccMQtentlon  ts  without  merit,  as 
the  color  of  the  deceased  was  material  as  a 
means  of  Identifying  him  as  the  unknown 
person  charged  in  the  indictment  to  have 
been  killed.  The  second  contention  is  equally 
lacking  in  merit  because  all  the  facts  and 
circumstances  established  by  the  evidence, 
such  as  the  scarcity  of  trat^s  made  by  the 
deceased  at  the  place  of  the  killing,  the 
greater  number  made  by  his  assailant^  the 
atrocious  nature  of  Ills  wounds,  the  dragging 
away  and  attempted  concealment  of  the  bo^, 
and  character  (A  the  weapons  employed  to 
do  the  killing,  all  conduce  to  prove  that  the 
killing  was  premeditated  cm  the  part  of  the 
slayer,  and,  when  considered  with  the  evi- 
dence of  the  rifling  of  deceased's  pockets, 
indubitably  show  that  the  motive  of  the  slay- 
er was  robbery  and  llie  kiUing  murder.  In 
view  of  all  whi<±.  and  the  proof  ccomecting 
appellant  with  the  crime,  together  with  tiie 
insufficient  proof  of  the  aUbl  r^ed  on  by 
him,  an  instruction  on  manslaughter  or  self- 
defense  was  unauthorized. 

The  case  comes  within  the  rule  announced 
In  Bast  V.  Com'ltti,  124  Ky.  747,  99  S.  W. 
078,  80  Ky.  Law  Rep.  967  and  later  cases, 
viz.  that  where  the  facts  and  circumstances 
in  evidence  are  so  convincing  as  to  preclude 
any  other  theory  of  the  homicide  than  that 
of  murder,  instructions  on  manslaughter  or 
self-d^ense  should  not  be  given.  We  find  in 
the  record  no  Incompetent  evidence  that 
could  have  prejudiced  any  substantial  right 
of  appellant;  and  while  the  remarks  of  the 
commonwealth's  attorney,  made  to  the  Jury 
In  argument,  complained  of,  were  inflamma- 
tory and  should  not  have  been  indulged  in, 
they  cannot  be  said  to  constitute  reversible 
error. 

As  on  the  whole  case  no  error  Jnsti^ing  a 
reversal  is  apparent,  the  Judgment  Is  af- 
firmed. 
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STATE  M  nl.  ROLL  et  aL  v.  ELLISON  •«  al^ 
JatfOM.   (N».  22593.) 

<Supreme  Court  of  Missouri,  in  Baac  Jaly  22, 
1921.    Rehearing  Denied 
Oct.  8,  1921.) 

1.  Husband  snd  wif«  «=>I4(2)  —  PHrchaM  •1 
land  by  bisbaid  taking  titia  ■■  lilnisalf  tad 
wifa  maket  thaai  taianta  by  MtlratlM. 

Where  a  haabaod  boaght  land  with  hia  own 
money  and  took  title  in  himself  and  wife.  th«7 
became  tenanta  by  the  entireties. 

2.  Trusts  «=s>8l(2)— No  trust  la  favor  af  has- 
basd  who  boinht  laad  aad  took  tItIa  la  himsalf 
aad  wife. 

Where  hasband  bought  land  with  his  own 
money  and  took  title  in  Uie  name  of  himself  and 
Ma  wife,  no  trust  reanlted  in  hIa  faror  at  the 
time  the  deed  was  delivered. 

3.  DivarM  «s»322— Oi  divorce  of  hasbaad  and 
wlfSk  tenants  by  oatlrotlss,  they  booona  ten- 
ants In  common. 

On  divorce  of  hasbuid  and  wife,  tenants 
by  the  entireties  through  a  inirchase  by  ttie  hus- 
band and  taking  title  in  the  names  of  himself 
and  his  wife,  they  became  tenants  in  common. 

Certiorari  by  the  State  of  Missouri,  on 
the  relation  of  Hattle  Boll  and  others, 
against  Hon.  James  Ellison,  and  others, 
Judges  of  the  Kansas  City  Court  of  Appeals. 
Judgment  and  opinion  of  the  Kansas  Olty 
Court  of  Appeals  (226  S.  W.  590),  quashed. 

Pope  &  Lohman,  of  Jefferson  City,  for  re- 
lators. 

Irwin  St  Halv*  ot  Jefferson  City,  for 
respondents. 

/AMES  T.  BLAIH,  C.  J-  The  writ  brings 
Into  this  court  the  record  of  the  Kansas  City 
Court  of  Appeals  In  the  case  of  Francis  El- 
liott V.  Hattie  Roll  et  al.  (App.)  226  S.  W.  B90. 
From  the  opinion  In  that  case  It  appears  that 
the  facts  are  that  Francis  Elliott  and  Nancy 
S.  Elliott  were  husband  and  wife;  that  dur- 
ing the  marriage  Francis  Elliott  bought  and 
paid  for  a  tract  of  land  and  caused  the  deed 
to  be  made  to  himself  and  Nancy  S.,  his 
wife;  that  subsequently  Nancy  S.  procured  a 
divorce  from  Francis ;  they  had  no  children. 
Soon  after  the  decree  of  divorce  was  ren- 
dered Francis  brought  suit  against  his  for- 
mer wife  to  partition  the  land.  She  died, 
and  these  relators,  her  children  by  a  for- 
mer marriage,  were  made  defendants.  The 
parties  agreed  that  the  land  should  go  to  sale 
and  the  proceeds  be  divided  according  to 
the  rights  of  the  parties  In  the  land.  The 
trial  court  adjudged  that  Francis  Elliott 
was  entitled  to  a  sum  equal  to  the  purchase 
price  (9000)  be  had  paid  and  one-baK  the 
balance.  The  remainder,  $60.53,  was  ad- 
Judged  to  belong  to  defendants. 

The  Court  of  Appeals  held:  (1)  That  when 
Elliott  bought  and  paid  for  the  land  and 
caused  the  deed  therefor  to  be  made  to  hlm- 
■elf  and  his  wife  the  two  became  toiants  by 
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wtlreties;  ^  that  thore  was  a  prenimption 
that  ElUott  Intended  a  provisloii  for  his 
wife;  <3)  th&t  if  there  had  been  no  dl- 
vorce  she  would  have  held  her  interest  as 
tenant  by  the  entirety  **whoUy  free  from  any 
claim  by  him  In  advanconent  of  purdtuuw 
money";  (4)  that  tbe  divorce  "cut  out  sur- 
vlToratiip  and  changed  the  estate  Into  one 
In  ccHiiraon,  and  after  tbe  decree  they  h^ 
It  as  tenanta  In  common";  and  (5)  that, 
"when  the  estate  becomes  one  in  common  and 
partlticm  is  Bougbt«  the  part?  advancing  the 
purchase  money  Is  entitled  to  tbe  amount 
advanced*  and  the  balance  may  be  divided 
betweoi  them  as  was  done  by  the  circuit 
court"  The  Judgment  was  affirmed. 

[1]  This  last  proposition  Is  said  to  be  in 
conflict  with  decisions  of  this  court  There 
is  DO  question  that  upon  the  purchase  and 
execution  of  the  deed  to  them  Nancy  and 
Francis  Elliott  became  tenante  by  entire- 
ties. The  purchase  was  made  by  the  husband 
with  his  means,  and  the  presumption  is  that 
he  took  the  deed  as  he  did  as  a  provlsicm 
for  his  wife.  There  is  no  evidence  to  rebut 
this  presumptl<m.  In  case  he  had  died  before 
the  dissolution  of  the  marriage  tbe  wife 
would  have  taken  the  whole,  by  her  right 
of  survivorship.  The  divorce  dissolved  the 
marriage,  and  the  tenancy  by  entireties  was 
thereby  converted  Into  a  tenancy  in  common. 
A  rl^t  to  partition  thereupon  arose.  Rus- 
sell V.  Rusaell.  122  Mo.  236,  26  S.  W.  677,  43 
Am.  St  Rep.  681. 

[I]  Tbe  rights  of  Mrs.  EUIott  came  from 
the  deed  her  husband  caused  to  be  execut- 
ed to  her  and  to  himself  Jointly.  No  trust 
resulted  at  the  time  the  deed  was  delivered. 
The  husband  could  not,  on  facts  like  those 
stated  by  the  Court  of  Appeals,  have  had  a 
trust  declared  in  his  favor  during  the  mar- 
riage. Wilhite  V.  Wilhlte,  224  S.  W.  448, 
and  cases  cited:  Haguewood  v.  Britain,  2T3 
Mo.  loc.  dt.  93,  199  S.  W.  950.  In  Bender  v. 
Bender,  281  Mo.  473,  220  S.  W.  929,  the  hus- 
band had  bought  land  and  caused  It  to  be 
conveyed  to  himself  and  wife.  The  wife  sub- 
sequently procured  a  divorce.  The  husband 
then  sued  and  pleaded  that  he  had  purchas- 
ed the  land  witb  his  own  means  and  caus- 
ed it  to  be  conveyed  to  Iflmself  and  wife 
upon  an  agreement  that  In  case  of  a  separa- 
tion in  the  future  he  and  his  wife  would 
convey  the  property  to  their  children.  The 
court  held  that  no  trust  resulted  from  the 
fact  that  the  money  of  the  husband  paid  for 
the  property;  that  a  resulting  trust  must 
arise.  If  at  all,  at  the  instant  the  deed  is 
taken  and  caused  to  be  created  by  subse- 
quent occurrences.  This  holding  Is  in  point 
in  this  case.  Tbe  facts  of  that  case,  in  ao 
far  as  their  efficacy  to  raise  a  resulting  trust 
Is  concerned,  are  like  those  lo  this  case. 
This  court  held  no  such  trust  was  raised. 
The  Court  of  Appeals  in  this  case  held,  in 
effect  tbe  contrary.  Thereby  it  brought  th» 
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<9inlon  Into  conflict  with  the  decision  in 
Bender  t.  Bender,  The  holding:  In  the  Ben- 
der Case  Is  In  accord  with  dedsions  in  oth- 
er stateg.  Beed  v.  Beed,  100  Md.  690.  72 
Atl.  414,  ISO  Am.  St  Bep.  662;  Hayes  t. 
Horton,  46  Or.  597,  81  P«c.  886. 

[9]  Divorce  does  not  restore  the  parties  to 
thPlr  former  condition  in  all  reapecte.  "It 
vests  In  the  wife  her  moiety."  Holmes  v. 
Kansas  City,  209  Mo.  loc  clt  527,  108  S. 
W.  loc.  clt  18,  123  Am.  St  Bep.  495.  It 
does  not  treat  the  marriage  as  a  nullity. 
The  law  takes  the  parties  where  It  flnda 
them  at  the  time  of  the  divorce  Bishop  on 
Marriage  and  Divorce,  %  1C23),  and,  unless  a 
trust  arises  at  the  time  the  deed  is  taken  or 
there  be  statutes  which  afTect  the  case,  an 
estate  by  entireties  becomes  a  tenancy  In 
common,  and  the  husband's  right  to  cut  dovi  n 
the  moiety  of  the  wife  is  not  increased  or 
affected  by  the  fact  of  divorce.  The  cases 
In  which  the  wife  has  succeeded  In  impress- 
ing a  tmst  upon  property,  though  held  by  en- 
tireties, which  her  husband  has  bought  with 
her  money,  and  those  in  which  there  Is  ftmud 
or  the  llfce,  are  not  In  point 

Because  of  the  conflict  p<Hnted  out  the 
renord  of  the  Court  <^  Appeals  Is  aoftshed. 

All  ctmcuT. 


MILLER  V.  KANSAS  CITY  RY8.  CO. 
(N».  22131.) 

(Supreme  Court  of  Bfiisouri,  Division  No.  2. 
July  19,  1921.  Motion  for  Behearing  Over' 
ruled  Oct  11,  1921.  Motion  to  Trauafer  to 
Court  in  Banc  Overruled  and  Opinion  Mod* 
ified  Oct  24,  1921.) 

I.  Street  rnlirMdi  «s»l  I7(S5)— Naglliemw  an- 
ier  hsnultarima  ml*  kelri  qmtloB  for  Jury. 
Where  driver  of  disabled  truck  was  killed 
by  street  car  colliding  with  the  rear  of  his  truck 
while  he  was  flzing  chain  leading  to  towing 
truck,  evidence  that  tnotorman  had  he  been 
looking  could  have  seen  the  truck  though  it  was 
after  sundown  held  sufficient  to  take  question 
of  liability  under  homanitarian  rule  to  the  jury. 

.  2.  Negligence  19(4)— Evidanoe  arimlssIMa 
nailer  general  allegation. 

A  general  allegation  of  negligence  is  suf- 
ficient to  let  in  evidence  of  any  particular  neg- 
ligence Gomlng  within  the  contuit  of  the  general 
statement 

3.  Street  railroads  ^1 10(2)— Petition  held 
not  suffloient  to  allege  llaMII^  under  hnraan- 
itarian  rale. 
In  action  for  death  of  driver  of  truck  killed 
by  street  car  colliding  with  the  rear  of  his 
truck  wtiile  he  waa  fixing  a  chain  leading  to 
towing  track,  petition  alleging  ttiat  while  de- 
ceased was  in  tiie  act  of  readjusting  chain,  and 
wliile  standing  on  the  ground  between  said 
trucks  defendant's  car  approached  from  the 
rear  and  negligently  collided  with  one  of  said 
trucks,  etc.,  does  not  sufBciently  plead  liability 
under  the  humanitarian  rule. 


4.  Death  <  nOO  Cvldwiee  tfiat  tfeoeased  was  a 
oom  hnshud  Inadnlsslble  en  vaesHen  at 
damages. 

Under  Bev.  St.  1019.  S  4217,  fixing  a  pen- 
alty between  $2,000  and  $10,000  for  wrongful 
death,  to  aid  the  jury  ia  determining  the  amount 
to  be  awarded,  evidence  ia  not  admisflible  that 
deceased  was  a  good  husband,  helped  his  wife 
with  the  housework,  and  was  thoughtful  and 
very  kind  and  loving  towards  his  family,  as 
such  evidence  showed  loss  of  society  akme. 
wliich  is  not  an  element  of  damages. 

Walker,  J.,  dissenting  In  part 

Appeal  from  Circuit  Court,  Ja<ds(ni  Coun- 
ty ;  Willard  P.  Hall.  Judge. 

Action  Euphamle  H.  Miller  against  the 
Kansas  City  Ballways  Company.  Judgment 
for  plaintiff*  and  defendant  apj>eals.  Re- 
versed and  remanded. 

B.  B.  Ball,  of  Kansas  C^ty*  and  L.  T.  Dry- 
den,  of  Independence,  for  appellant 

H.  D.  Alwr,  of  WarreosbuTg,  and  O.  W. 
Prince  E.  O.  Hamilton,  K.  A.  Borrla,  and 
Jas.  N.  Berry,  all  of  Kansui  City,  tm  re- 
spmdent 

White,  C  The  plalntUt's  husband,  Cletua 
E.  Miller,  was  killed  by  one  ot  the  cars  be- 
longing to  the  defendant  On  account  of 
Budk  death  the  plaintiff  recovered  judgmcmt 
in  t3»  sum  of  $10^,  November  6,  1919.  In 
the  circuit  court  of  Jacksw  cmmty,  and  the 
defendant  appealed  to  this  court 

Cletus  E.  Miller  was  a  tmck  drtvCT,  em- 
ployed by  one  Paul  Patton.  who  cMiducted 
a  general  trucking  budness.  Late  In  tlie 
aftWDOCm  of  November  27.  1918,  Miller  was 
driving  a  truck  which  became  disabled,  and 
his  truck  was  being  towed  to  the  Patton 
garage  by  another  truck  driven  by  one  Clem 
Holllngsworth.  While  the  two  trudia  were 
being  taken  along  Troost  avenue  at  Tn'enty- 
Seventh  street  the  chain  connecting  them 
broke,  and  Miller  got  down  between  the 
trucks  to  fasten  It  The  two  trucks  stood 
astride  the  right-tiand  rail  of  the  street  rail- 
way track,  and  while  Miller  was  "hunched 
down"  between  them  a  car  of  the  defendant, 
approaching  from  the  rear,  struck  his  truck 
and  drove  it  forward  against  the  other  truck, 
crushing  Miller  to  death  between  them.  Hol- 
llngsworth testified  tiiat  it  was  light  enough 
to  see  a  block  away;  that  the  two  trucks 
were  about  6  feet  apart,  and  the  collision 
was  of  such  force  as  to  drive  the  rear  truck 
about  10  feet  from  where  it  stood. 

The  defendant  pleaded  contributory  neg- 
ligence, and  offered  evldoice  to  show  that  at 
the  time  of  the  collision  it  was  rainy  and 
quite  dark,  me  observer  of  the  weather 
bureau  testified  that  there  was  one-hun- 
dredth of  an  inch  of  rainfall  during  that  day, 
prior  to  5  o'clock,  and  one  (me-hundredth  of 
an  inch  between  5  and  A  o'clock.  Tbere  was 
no  tight  on  tfOier  truck.    The  d^endant 
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pleaded  and  offered  in  evidence  an  ordi- 
nance of  Kansas  Olty,  providing  ,tliat  no 
vehicle  sball  be  left  in  the  street  at  night 
without  light  or  lights  BO  as  to  be  visible 
from  any  direction  for  a  distance  of  200  feet. 
"At  night"  was  defined  In  the  ordinance  to 
be  "during  the  period  of  cHie-half  hour  after 
sunset  and  one-half  hour  before  sunrise,  and 
at  all  otlter  times  and  places  when  and  where 
there  Is  insufficient  light  to  clearly  reveal 
all  persms  and  objects  000  feet  distant."  All 
motor  vehicles  were  required  to  display  one 
red  light  from  the  rear  and  two  white  lights 
from  the  front  The  weather  observer  tes- 
tified the  sun  would  set  November  27.  at  4:41 
pw  m.,  standard  time,  but  that  the  axAar  time 
tor  the  setting  of  the  sun  at  Kansas  City 
was  18  minutes  later,  which  would  make  sun- 
set at  4  :BA.  Plaintiff  introduced  evidence  to 
show  that  the  watdt  which  Miller  carried 
at  the  time,  and  which  was  taken  off  his  per- 
son after  he  was  killed,  bad  been  stcvped  by 
some  blow  at  5:27^.  The  motorman  testi- 
fied tot  defendant  that  at  the  time  of  the 
coIUston  he  looked  at  bla  watch,  and  It  waa 
5:27.  The  i^alntiff  Introduced  evidence  to 
afaow  ttaat  It  was  light  enongb  to  see  000  feet 
Other  facts  Important  for  conslderatlou  will 
be  noticed  In  considering  the  points  presait* 
ed  for  reversaL 

I.  Appellant  demurred  to  the  evidence, 
and  assigned  error  to  the  action  of  the  trial 
court  in  overruling  such  demurrer.  The  de- 
murrer was  presented  on  the  ground  that 
the  negligence  of  Miller  himself  In  failing 
to  Keep  the  lights  glowing  on  his  truck  con- 
tributed to  hla  Injury,  and  should  bar  his  re- 
covery. As  appears  from  the  statement  of 
facts  above  there  was  substantial  evidence 
tending  to  show  that  the  collision  occurred 
28  minutes  after  sundown,  and  that  it  was 
light  enough  to  reveal  persons  and  objects 
500  feet  distant  from  whl(^  the  Jury  might 
properly  find  there  was  no  violation  of  the 
ordinance  In  failure  to  display  lights. 

Other  facts  are  m»itloned  which  appellant 
claims  show  ttiat  Miller  was  negligent  in  go- 
ing between  the  cars  without  guarding 
against  the  approach  of  vehides,  and  In  al- 
lowing the  trucks  to  stop  so  that  they  were 
on  the  track  of  the  street  railway  company 
vrhea  there  was  plenty  of  room  on  the  side 
for  than.  Inasmuch,  however,  as  the  case 
was  submitted  to  the  jury  on  the  humanitai^ 
Ian  doctrine  al<me,  it  may  be  conceded  ttaat 
Milter  waa  negligent  in  those  particulars, 

[1]  IL  It  la  objected  that  the  case  should 
not  have  been  submitted  under  the  human- 
itarian rule  because  tbere  was  no  cmnpetent 
evidence  which  would  authorize  it 

Holllngsworth  testified  tiiat  a  headlight 
was  on  the  mar  truck,  which  could  have  been 
used  If  they  had  needed  it  but  they  did  not 
have  it  turned  on  because  it  was  not  needed. 
He  did  not  see  0ie  car  until  It  waa  within  10 
feet  of  ttie  trudc,  because  be  had  kla  mind 


on  tying  the  chain,  although  he  could  have 
seen  the  street  car  a  block  away ;  he  called 
to  Miller  warning  him  of  the  approaching 
car,  but  Miller  dldp't  appear  to  hear ;  It  was 
not  raining  nor  foggy ;  it  was  a  little  misty. 
The  motorman  said  he  was  running  at  the 
rate  of  five  or  six  miles  an  hour. 

There  was  evidence  for  the  plaintiff  that 
the  motorman  was  not  looking  ahead,  but 
looking  to  one  side  as  he  ai^roadied  the 
place  where  the  trucks  were;  that  the  cars 
of  the  900  series,  equipped  with  sand  and 
reverse,  running  at  the  rate  mentioned,  could 
be  stopped  within  2  or  3  feet  almost  im- 
mediately. 

It  Is  claimed  there  Is  no  evident^  to  show 
that  the  motorman  saw  or  could  have  seen 
Miller  before  striking  the  trudc;  he  was 
"hunched  down"  between  the  trucks,  tying 
the  Chain.  The  motorman  himself  testified 
that  he  did  not  see  the  truck  until  within  10 
feet  of  it  and  he  aptdied  Us  sand  and  bis 
reveree  as  socm  aa  he  saw  It  He  did  not  aay 
he  had  no  reasrai  to  think  any  me  was  be- 
twem  or  about  the  tmcka.  He  stopped  aa 
socm  as  he  could  after  seeing  the  trudn,  10 
feet  away.  His  headlight  was  burning,  bnt 
he  said  he  was  blinded  by  a  street  light  at 
Twenty-Sixth  street  If  It  was  light  enough 
to  see  a  block,  as  Holllngsworth  swore,  or 
dark,  as  the  moV>rman  swore,  It  seems  In- 
credible that  if  he  had  been  looking,  he 
could  not  have  seen  the  truck  much  sooner, 
than  be  did  see  It  He  could  hardly  have 
suM'osed  two  motor  trucks  would  be  left 
acros^  his  track  unattended  by  some  one  in 
a  dangerous  position.  We  think  It  was  for 
the  jury  to  say  whether,  in  the  exercise  of 
ordinary  care,  the  motorman  could  liare  dis- 
covered Millar's  peril  In  time  to  avoid  In- 
juring him. 

[2, 3]  III.  Appellant  further  complains 
that  the  case  should  not  have  been  submitted 
to  the  Jury  on  the  humanitarian  doctrine,  for 
the  reas<m  that  it  was  not  pleaded,  ^e 
only  allegation  of  negligence  In  the  petition 
is  this: 

"And  while  the  said  Oletos  O.  HlUer  was  In 
the  act  of  readjusting  said  chain  and  recon- 
necting said  trucks,  and  whQe  standing  upon 
the  ground  between  said  trucks  a  car  of  de- 
fendant approached  from  the  rear,  and  nes^i- 
gently  collided  with  one  of  said  trucks,  caus- 
ing the  said  Gletus  E.  Miller  to  be  injured  and 
mashed  so  as  to  cause  bis  death." 

A  goieral  allegation  of  negligence  Is  snffl- 
dent  to  let  In  evidence  of  any  particular  neg- 
Ugince  coning  within  tiie  content  of  the 
gaieral  statement  D^imla  ▼<  BBilroad,  224 
Ma  loc.  dt  B8»,  128  a  W.  807;  Bergfield 
V.  Kansas  City  Railways  Co,  227  S.  W.  loc. 
dt  108,  10»,  and  cases  dted.  On  authority 
of  the  Bergfdd  Case  an  auction  that  the 
servants  of  defmdant  negligently  operated 
the  street  car  so  as  to  cause  it  to  collide  with 
the  truck  ordinarily  would  permit  evideooe 
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ol  any  particular  nesfligent  operation  of  the 
car.  It  haa  been  held  that  such  allegation 
would  let  in  evidence  under  the  humanitarian 
rule.  Frankel  v.  HudB<m,  271  Mo.  loc.  dt 
SOI,  196  S.  W.  1121;  Fleming  t.  Railroad,  268 
Ho.  loc:  cit.  188,  172  S.  W.  306;  Hanlon  t. 
Missouri  Pacific  Railway  Co.,  KM  Ma  loc. 
<ilt  391.  16  S.  W.  233. 

The  allegation  of  the  petition  quoted  above 
does  not  clearly  or  sufficiently  state  facts 
which  would  bring  the  case  within  the  hu* 
manltarlan  rule,  so  as  to  charge  the  defend- 
ant with  negligence  In  failure  to  observe  it. 
However,  since  the  case  is  to  be  tried  again, 
the  plainttfF  will  have  opportunity  to  amend 
her  petition  in  that  respect 

[4]  ITt  The  plaintiff  offered  evidence  to 
show  that  Cletus  B.  Miller  was  very  kind, 
loving,  and  thoughtful  towards  his  family; 
that  he  waa  a  good  husband ;  helped  his  wife 
with  the  bonseworfc  when  be  was  at  home. 
TUB  evidence  was  objected  to,  and  exception 
saved.  The  Instmctitm  on  the  measure  of 
damages  told  the  Jnry  that  if  they  found 
for  the  idaintifl  they  must  assess  her  damages 
at  not  less  than  $2,000  nor  more  than  flO,- 
000,  and  might  take  into  condderatlon,  if 
tbey  found  fbr  ttie  plaintiff,  the  loss  ct  such 
pecuniatT  and  flnandal  benefits  which  they 
might  find  plaintiff  had  sustained,  and  the 
instruction  thai  proceed^: 

*  *  *  "And,  in  doing  this  you  nay  consider 
the  loss  of  personal  attention,  if  any,  of  the 
hasband  tMrnding  to  provide  for  her  comfort 
and  welfare  and  Us  helpfolness,  it  any,  to  lisr 
in  the  future." 

This  instruction  is  based  on  4217  R.  S. 
1919,  on  the  theory  that  that  section  is  partly 
penal  and  partly  compensatory.  The  court 
in  banc  in  the  recent  case  of  Grier  v.  Kansas 
City,  C.  O.  &  St.  J.  Ry.  Co.,  228  S.  W.  454, 
held  that  the  statute  is  entirely  penal,  and 
not  compensatory  as  to  any  part  of  the 
amount  recoverable.  It  fixes  the  penalty  at 
"not  less  than  $2,000  and  not  exceeding  $10,- 
000  In  the  discretion  of  the  Jury."  The  opin- 
ion in  the  Grier  Case  holds  that  In  exercis- 
ing tlnfr  discr^(m  In  determining  the 
amount  to  be  awarded  the  Jury  cihould  know 
the  facts  upon  whldk  to  exendse  th^  di«> 
cretiOTi.  The  opinion  uses  this  language  (228 
S.  W.loc.  clt468): 

"By  striking  out  '$6,000'  and  snbstitnting  in 
lieu  thereof  'not  less  than  $2,000.  and  not  ex- 
ceeding $10^000,  in  the  discretion  of  the  Ju- 
ry,* the  lawmakers  Intended  tbat  the  Jury  ia 
fixing  the  forfeiture  should  take  Into  consid- 
eration both  the  facts  co&stitating  the  negli- 
gence or  wrongful  act,  with  the  attending  mit- 
^ating  and  aggravating  circiunstancea,  and 
those  showing  the  extent  of  the  pecuniary  loss 
inflicted." 

See,  also,  Lach^  t.  United  Bya.  Co,  Na 
21891,  231  S.  W.  956. 

Then  the  questim  arises.  What  facts  may 
the  Jury  conidder  in  detenninlng  the  "pecu- 


niary loss  Infltcted"  upon  a  widow  for  the 
death  of  her  husband,  as  affecting  the  penalty 
to  be  Imposed?  There  is  more  or  less  vague- 
ness and  uncertainty  in  every  case  when  the 
Jury  begins  to  figure  the  exact  amount  of 
pecuniary  loss  which  the  wife  would  suffer 
in  the  future  by  reason  of  being  derived  of 
her  hasband'B  suppcnrt  Several  elements  en- 
ter into  it,  such  as  the  uncertainty  of  his 
life  and  the  possible  enhanoon^t  or  de- 
prectatlott  of  his  earning  capacity,  which  give 
the  Jury  discretion  to  resolve  Buch  uncer- 
tainty in  the  best  way  they  can.  But  the 
jury  must  be  limited  to  facts  whidi  would 
necessarily  «asUtute  pecuniary  loss,  niey 
could  not,  in  the  gnlae  of  cmsldering  money 
value,  take  into  consideration  a  matter  whidi 
cannot  be  estimated  in  money.  When  they 
are  told  they  might  take  into  conslderaUw 
the  loss  of  the  husband's  "personal  attrition" 
and  the  wife's  d^lvation  of  the  husband 
"tending  to  provide  tor  bat  comfort  and 
welfare,"  and  his  helpfulness  In  saving  her 
from  trouble  and  reaocaislbiUty  In  bonsebold 
management,  the  Jury  would  not  be  likely  to 
feel  thenaaelTes  limited  to  flgnrlng  the  facte 
of  actual  and  necessary  loss  in  money,  or  its 
equlvalsit,  which  would  accrue  to  tbe  wife. 
They  would  be  left  to  speculate  upon  Qie  loss 
not  susceptible  <tf  pecuniary  measoronait 
One  sometimes  speaks  of  value  in  teeaa  of 
money  when  pecuniary  meastirement  Is  not 
meant  at  alL  A  motb«  would  not  take  a  mil- 
lion for  her  baby.  O^at  does  not  mean  that 
she  vi  ould  be  deprived  in  the  slightest  degree 
of  any  pecuniary  value  in  losing  the  baby.  It 
is  an  expression  of  a  sentiniait.  In  actions 
arising  under  the  damage  statutes,  mental 
suffering  arising  from  loss  of  companionship 
and  society  is  not  an  dement  that  can  be 
considered  in  estimating  the  damages.  Bartli 
V.  K.  a  Elevated  Railway  Co.,  142  Mo.  loc. 
cit  657,  44  S.  W.  778;  Calcaterra  v.  lovaldi, 
123  Mo.  App.  loc  cit  354r-366,  100  S.  W.  675 : 
Howard  v.  Scarritt  Estate,  161  Mo.  App.  loc. 
dt.  562,  144  6.  W.  185.  In  the  Calcaterra 
Case  the  opinion  is  written  by  Judge  Goode. 
who  reviews  the  authorities  in  this  state 
at  some  length.  In  the  case  of  Bernhardt 
V.  Perry,  276  Mo.  612,  208  S.  W.  462,  13  A. 
L.  R.  1320,  this  court  held  that  the  wife 
could  not  recow  for  loss  of  her  husband's 
socle^  o^  conswtium  caused  by  injury  to 
htm.  Then  is  no  evidence,  and  probablj 
could  be  non^  to  show  any  amount  of  finan- 
cial outlay,  or  any  mmetary  values,  of  whUdi 
the  lAalntlff  woold  be  d^Mived,  by  zeaeon  ot 
the  loss  of  her  hnidiand's  personal  nttentton ; 
the  instruction  in  effect  places  b^ore  ttie 
Jury  the  loss  of  sodety  and  nothing  else,  and 
is  th»efore  erroneous. 

Other  errors  are  assigned  in  the  selectlott 
of  a  Jaryman;  in  admitting  testimony  of  an 
expert  who  had  not  qualified;  in  admitting 
testimony  to  rebuttal;  In  permitting  certain 
commoitB  9f  counad  for  respondent  In  Us 
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arsmnflnt  to  tb»  Jury.  We  d«em  It  nmieoes- 
aary  to  nriaw  tlwae,  becaaae  It  Is  vnUktly 
that  the  same  drcnawtancw  will  near  on 
another  trUL 

The  Jndgnnat  is  revetssd  and  tiw  canse 
remanded. 

BAILEY,      not  sitting. 

PER  CURIAM.  The  foregoing  oplnlMi  hy 
WHITE,  C.,  is  adopted  as  the  oplnitti  of  the 
court. 

All  concur.  WALKER,  J.,  In  all  except  in 
the  last  paragraph  of  subdlTlsion  III. 


RAYL  V.  Q0LFIN0PUL08.   (No.  20797.) 

(Snpreme  Court  of  SfisBourt,  Division  No.  2. 
Jidjr  19,  1021.   Motion  for  Rebearix« 
Denied  Oct.  11,  1821.) 

1.  Wilts  «s>400-Dofeiita  of  ttatuts  of 
Itatlont  heli  abandontd. 

In  a  married  woman's  action  to  contest  a 
win,  whertf  defendant,  though  he  aet  up  in  h!B 
answer  the  statute  of  limitations  (Rev.  St. 
1899,  S  4624)  in  force  at  the  time  of  probate, 
now  Rev.  St  1919,  {  D27,  and  filed  a  general 
demurrer  to  the  erideace,  did  not  mention  the 
Htatute  during  the  proceedings,  nor  in  his  as- 
•igoment  of  errors,  and  argued  solelr  the  suffi- 
ciency of  the  evidence  on  the  issoe  of  undue 
inriueoce  and  mental  incapacity,  he  will  ha 
deemed  to  hare  abandoned  such  defense,  and 
the  question  whetiier  the  ffisaUUty  of  a  mar- 
ried woman  under  such  statute  was  removed 
by  Married  Woman's  Aet  of  1890  wHl  not  be 
considered. 

2.  WiHs  «:»803(4)-Testlmony  sf  sat  tf  tkrtt 
wttaossas  hoM  IssMffioiMit  to  provt  ■scooatioa. 

Testimony  of  one  only  of  the  three  wit- 
nesses to  the  will  as  to  the  genuineness  of  his 
and  their  signatures,  that,  though  he  did  not 
remember  tbe  circumstancefl  of  the  execution  of 
the  will,  he  knew  it  waa  properly  executed,  be- 
cause he  signed  it  and  the  attestation  clause, 
and  that  testator  was  of  sound  mind,  else  he 
would  not  have  attested  the  wOI,  was  insufficient 
to  prove  the  execution  thereof,  Bev.  St.  1919,  {{ 
62MS24,  requiring  the  teetimony  of  the  witness- 
es themselves. 

8.  wrtis  «=952(l),  289— Bsrdea  on  proposoatt 
to  prove  foi  mal  OKSostlon^  aad  that  testator 
was  of  sound  nisd. 

The  burden  is  on  proponents  throughout  to 
prove  formal  execution  of  the  will,  and  that 
testator  was  of  sound  mind  at  the  time. 

4.  Wlllt  ^55(1)— Evldooos  held  iasaffioleat  to 
show  meatal  oapaolty. 

Teetimony  of  witnesses  20  years  after  the 
execution  of  the  will  as  to  testator's  mental  ca- 
pacity held  insufficient,  the  condition  testified 
to  not  being  placed  aoenrately  at  or  near  the 
time  <tf  the  execution  of  the  wUl,  and  their 
statements  being  mere  opinions,  nnaccompantod 
by  statements  f»f  fSets  «i  whlcji  based. 


9b  Wins  «S9324(2)— PropoBoat  fatlls|  to  iiako 
•at  prlna  faolo  oasa  of  msntal  oapaofty  not 
ontltled  ta  psmaptory  instniotloa,  though 
oontestaat  protfiiosi  do  evldonoe  of  hicapad^. 
Where  proponents  of  a  will  failed  to  make 
out  a  prima  fade  case  of  mental  capacity,  they 
were  not  entitled  to  a  peremptory  instruction, 
whether  contestant  produced  evidence  of  hi- 
capacity  or  not. 

6.  Wills  «=»I63(2)— PresDmptlon  of  undue  In- 
flaenoe  arisea  from  any  doss  or  ooafldentlal 
relation. 

Tbe  presumption  of  undue  influence  in  cases 
of  confidential  relationship  Is  not  limited  to  one 
transacting  donor's  business,  any  trust  rela- 
tion by  which  ons  ostabUsfaes  an  influence  over 
the  mind  of  another  being  sufficient,  u  where 
one  makes  a  wUI  in  favor  of  his  i^sidan, 
lawyer,  guardian,  priest,  or  religious  adviser. 

7.  Wills  4=9324(3)— Eviaonos  held  safleieat  to 
suhmlt  qnastlea  of  saduo  liflioaos^ 

In  a  will  contest^  evidenea  as  to  the  control, 
management,  and  complete  dominance  of  testa- 
tor by  his  wife,  throughout  their  marriage  held 
sufficient  to  authorize  submiBsion  of  the  ques- 
tion of  undue  influence,  whetiier  or  not  it  was 
exercised  at  the  exact  moment  tbe  win  was  ex- 
ecuted. 

8.  Wills  ^285— No  error  In  refusing  permls- 
sloa  to  amend  answer  aftor  evldenoa  la, 
whors  faot  on  wMoh  ameadment  based  de- 
nied by  plaloUff  aa  oross-sxanilBation, 

In  a  will  contest,  the  eoort  did  not  err,  after 
the  evidence  had  been  heard,  in  refusing  to  per- 
mit proponent  to  amend  his  answer  to  allege 
that  contestant  was  estopped  to  attack  the  va- 
lidity of  the  will  becauae  she  had  received  a 
legacT  tiiereunder,  where  she  denied,  on  cross- 
examination,  that  she  received  such  legacy, 
there  being  no  abuse  of  the  court's  discretion 
in  refusing  such  amendment  after  the  trial  was 
practically  over  and  the  evidence  mainly  in. 

'Aifteal  from  St  Lonls  dreuit  Gonrt; 
Samuel  Bosenfeld.  Judge. 

Action  by)  Alice  Rayl  against  Theodore 
Golfinopuloa,  individually  and  aa  adminis- 
trator of  Melissa  Golflnopulos,  deceased,  to 
contest  the  will  of  Charles  S.  Dnnford.  From 
verdict  and  finding  for  contestant,  defendant 
appeals.  Afilrmed. 

Cbas.  F.  Krone^  of  St  Louia,  for  appe- 
lant 

Frank  A.  Tbompstm,  of  St  X^uls,  for  re- 
spondent 

WHITE,  C.  The  action  is  to  contest  the 
will  of  Charles  S.  Dunford.  There  was  a 
verdict  and  finding  by  the  Jury  that  tbe 
paper  purporting  to  be  the  will  of  said  Dun- 
ford  was  not  in  fact  his  will,  and  the  de- 
fendant appealed. 

Charles  S.  Dunford  was  ^gaged  in  tbe 
hat  business  id  St  Louis,  and  in  1873  he 
was  a  widower  with  two  children — a  daugh- 
ter, Alice,  the  plaintiff,  who  was  then  7 
years  of  age,  and  a  son,  William  who  waa 
j  tbea  11  yekn  of  age.  At  that  time  Dnnford 
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met  and  married  MeUasa  Hlgglna;  he  wu 
48  yeara  of  age^  and  She  was  22.  He  con- 
tinued In  the  bat  tnislzieBs  until  1880,  when 
he  retired.  Melissa  'tram  the  first  assnined 
absolute  control  of  Dnnford,  who  was  a  little, 
feeble.  Inoffensive,  easily  controlled  man. 
Melissa's  treatment  of  her  stepchildren  was 
■o  harsh  and  cruel  tbat  the  boy  ran  away 
at  14  years  of  age.  He  returned  at  times 
after  several  years,  and  would  stay  for  a 
while.  The  girl,  the  ^aintlff,  continued  to 
live  with  her  father  and  stepmother  until 
she  was  married,  In  1888,  at  22  years  of  age. 
She  then  lived  In  Indiana  for  about  13  years, 
and  after  two  or  three  moves  went  to  Joplin, 
Mo.,  where  she  was  llrlng  at  the  time  of 
ber  father's  death  In  1903. 

In  1S97  Dunford  executed  the  will  In  con- 
test, in  wblcb  he  gave  to  each  of  bis  children 
the  sum  of  $10,  and  devised  all  the  balance 
of  bla  property  to  his  wife,  Melissa  Dunford. 
The  will  was  probated  In  February,  1903, 
about  6  years  after  Its  execution.  Dunford 
bad  three  pieces  of  real  estate,  the  value  of 
which  is  not  given,  nor  does  any  descrlptlou 
of  Its  quality  appear  in  the  record.  Two  of 
these  pieces  In  1879  were  conveyed  to  a 
trustee  for  the  benefit  of  Melissa.  In  1892 
it  was  conveyed  by  the  trustee  through  a 
third  person  to  Dunford  and  his  wife.  In- 
vesting them  with  an  estate  by  entireties, 
and  at  his  death  the  title  survived  in  Melissa. 
The  remaining  piece  of  real  estate  was  all 
the  real  estate  affected  by  the  will.  It  Is  to 
be  inferred  from  the  testimony  that  the  Dun- 
fords  lived  entirely  off  the  rents  of  his  prop- 
erty after  he  retired  from  business  In  1880, 
whldt  would  Indicate  that  it  had  ontsld^hle 
value; 

A  man  named  Fmd  was  abont  the  at 
the  time  of  Dunford's  death.  Very  socm  Mel- 
issa married  him.  She  afterward  divorced 
him  and  married  the  defendant  Theodore 
Oolflnopnloa  In  1914.  She  died  in  1917, 
leaving,  no  descendants,  and  Qolflnopulos 
Inherited  her  property.  He  was  made  the 
administrator  of  ber  estate,  and  Is  defendant 
in  this  case,  in  that  capacity,  and  in  his  own 
right 

[1]  I.  The  wHI  was  probated  in  1908,  and 
this  salt  was  filed  In  1917.  The  plalntiflF  was 
at  all  times  a  married  woman.  The  answer 
sets  up  the  statute  of  limitations  (section 
4^4,  R.  S.  1899)  which  was  In  force  at  the 
time  the  estate  was  probated,  now  section 
527,  R.  S.  1919,  except  that  the  limitation 
period  then  provided  was  5  years,  and  now 
is  1  year.  The  appellant  did  not  thereafter 
mention  the  statute  of  limitations  iu  any  part 
of  the  proceeding.  He  filed  a  general  de- 
murrer to  the  evidenoe  which  might  cover 
that  feature  of  the  case.  But  it  Is  not  specif- 
ically mentioned  in  the  assignment  of  errors. 
In  bis  brief  appellant's  argument  turns  solely 
on  the  sufficien(^  of  the  evidence  to  sustain 
the  issues  of  undue  Influence  and  mental 


incapacity.  He  does  not  mttitloo  ttie  statute 
of  limitations  at  any  point,  and  iK  ctudnde 
that  lie  has  abandoned  Owt  d^enae;  Wheth- 
er the  disability  of  a  married  woman  Is  here 
removed,  as  motioned  In  tbe  statute  (sec- 
tion 4624.  R.  S.  1899),  In  view  of  the  Married 
Woman's  Act  of  1899  (Rev.  St  1899,  St  4327- 
4341)  is  not  before  us  for  consideration. 

[2}  II.  Appellant  asserts  tbat  error  was 
committed  in  submitting  to  the  Jury  the  Is- 
sues as  to  tbe  mental  capacity  of  the  testa- 
tor. The  court  submitted  the  issue  and  iu- 
atrncted  tbe  jury  tbat  the  burden  was  upon 
the  defendants  to  prove  that  Charles  S. 
Dunford,  at  tbe  time  of  executing  the  paper 
writing  purporting  to  be  his  last  will,  was  of 
sound  and  disposing  mind.  It  is  argued  that 
proponents  made  out  a  prima  fade  case  by 
proving  the  execution  of  the  will,  and  that 
plaintiff  produced  no  evidence  of  Incapacity; 
therefore  the  Issue  should  not  have  been 
submitted. 

There  were  three  witnesses  to  the  will — 
Theodore  Rassieur,  Adolph  WIslezenua,  and 
M.  O.  Early.  The  defendant  produced  only 
one  of  those  witnesses,  Theodore  Rassieur- 
He  testified  that  bis  signature,  and  tbat  of 
the  other  two  witnesses  to  tbe  will,  were 
genuine;  tbat  he  knew  them.  He  didn't  re- 
member the  drcmnstances  of  the  execution  of 
tbe  will;  didn't  remember  whether  Mr.  Dun- 
ford was  white  or  blacb.  He  said,  "I  have  no 
recollection  of  the  occurrence  at  all,"  He  knew 
tbe  will  was  signed,  published,  and  declared 
by  Dunford  as  his  last  will.  In  the  presence 
of  himself  and  the  other  witnesses,  and  that 
the  witnesses  signed  In  his  presence,  "from 
the  fact  that  he  [the  witness]  signed  the 
paper  axid  the  attestation  clause  upon  It" 
He  said  further  that  Dunford  was  of  soond 
mind,  or  else  lie  would  not  have  attested  the 
will;  that  It  was -his  uniform  pimctice  to 
satisfy  himself  of  the  competence  of  the 
testator  in  sncb  case. 

Neither  of  the  other  witnesses  testified, 
nor  was  any  efltort  shown  to  procure  th^ 
.testimony  in  the  form  of  depositions. 

This  was  not  proof  of  the  execution  <uC  the 
wUl  at  alL  The  testimony  of  Rassieur 
amounted  to  no  more  than  the  idaitiflcatlon 
of  his  signature,  which  might  as  well  have 
been  done  by  some  one  else.  Tbe  statutes 
and  tbe  authorities  require  tbe  testim<xiy  of 
the  witnesses.  Sections  620-524.  R.  S.  1919; 
Bell  V.  Smith.  271  Mo.  619,  197  .S.  W.  128. 

[3]  The  petition  of  the  plaintiff  in  setting 
out  her  case  alleges  the  formal  execution  of 
the  will,  so  that  it  might  be  said  the  plain- 
tiff could  not  now  assert  that  it  was  not 
executed.  In  the  same  connection  the  peti- 
tion alleges  that  the  instrument  so  formally 
executed  wag  not  tbe  will  of  Charles  S. 
Dnnford,  because  he  was  not  of  sound  and 
disposing  mind  at  the  time.  Tlie  formal 
execution  of  the  will,  and  the  possession  of 
mental  capacity  to  execute  1^  axe  quite  dia- 
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tlnct,  and  mnat  be  proren  as  estate  facts. 
Grals  T.  Oralg,  106  Mo.  loe.  dt  362,  66  S.  W. 
1097;  Helnbach  v.  HeinbacOi,  274  Mo.  loc.  cit 
S22,  323,  202  S.  W.  1123.  In  every  wiU  con- 
test the  burdai  la  on  the  proponents*  not 
<Hily  to  prove  the  formal  execution  of  the 
will,  but,  that  the  testator  was  of  sound 
mind  at  the  time  (Major  v.  Kidd,  261  Mo. 
loc.  dt  619-62S,  170  S.  W.  870;  Bensberg  r. 
Washington  University,  251  Ma  loc.  dt  655, 
158  S.  W.  330;  GoodfeUow  v.  Shannon,  107 
Mo.  loc.  dt  278,  84  S.  W.  970;  Weber  t. 
Stroble,  104  S.  W.  loc.  dt.  275) ;  and  that  bur- 
den rests  with  the  proponent  throughout  the 
case  (Huffnagle  v.  Pauley  et  al.,,  219  S.  W. 
373).  See  Messick  v.  Warren,  217  S.  W.  04; 
Bell  V.  Smith,  271  Mo.  625.  197  S.  W.  128. 

[4]  After  the  plaintiff  had  put  in  evidence 
for  the  purp(»e  of  showing  want  of  mental 
capadty,  defendant  In  rebuttal  offered  three 
witnesses  who  testified  on  that  Issue.  As 
set  out  In  the  abstract  of  appellant,  one  of 
those  witnesses,  Liegeuglest  testified  that— 

"Danford  kn«w  what  bis  property  was,  what 
it  needed,  and  what  had  to  be  done,  Icnew  about 
'  priccB,  and  showed  no  evidence  of  inability  to 
take  care  of  his  affairs,  and  knew  what  he  was 
doing." 

Anoflier  witness,  Myerson,  testified  ttiat 
Dunford  talked  all  right  for  a  man  of  his 
age,  understandlngly,  very  dearly.  "He 
ondwstood  everythlzkg  all  rl|^t  about  his 
property  and  #hat  was  needed."  Another 
witness,  Fanny  Wear,  said  she  talked  to 
Dunford  of  public  affairs  and  things  of 
general  Interest;  that  he  was  not  weak- 
minded  In  any  way,  "but  talked  very  sensibly, 
I  thought"  That  was  about  all*  the  evidence 
proponents  oflFered  on  the  Issues  of  capadty. 
This  testimony  was  given  20  years  after  the 
execution  of  the  wllL  The  condition  of  Dun- 
ford, as  those  witnesses  claimed  to  olwerve  it 
20  years  before,  is  not  placed  with  any  degree 
of  accuracy  at  or  near  the  time  of  the  exe- 
cutJop  of  the  wllL  They  did  not  know  any- 
thing about  the  will.  Their  statements  were, 
at  most,  mere  opinions,  entirely  without  pro- 
bative force,  because  not  accompanied  by 
any  statement  of  the  facts  upon  which  the 
opinions  were  based.  Helnbach  t.  Helnbach, 
274  Mo.  loc.  dt.  316,  317,  202  S.  W.  1123,  and 
opinion  of  Faris,  J.,  274  Mo.  loc  dt  32S, 
202  S.  W.  1130.  So  there  was  no  evidence 
dther  In  chief  or  in  rebuttal  to  show  mental 
capadty. 

[8]  It  Is  argued  by  the  appellants  that 
where  a  prima  fade  case  Is  made  out  for  tbe 
proponents,  and  no  substantial  evidence  Is 
offered  to  sustain  the  contest  on  the  ground 
of  mental  Incapacity,  the  court  should  direct 
a  finding  for  the  proponents  on  that  Issue,  or 
should  withdraw  that  Issue  from  the  Jury. 
It  was  held  by  this  court  In  Teckenbrock  v. 
McLaughlin,  200  Mo.  loc.  dt  S30,  108  S.  W. 
with  many  dtationa  and  tiuddatlons  of 


the  prindple^  that,  while  a  will  contest  Is 
Bul  jnrls,  the  court  may  Instruct  In  such 
case  upon  tbe  evidence  as  introduced,  or  the 
lack  of  evidence  to  sustain  any  Issue  as  in 
other  cases.  If  dther  party  has  failed  to 
maintain  an  Issue,  the  court  may  so  Instruct 
The  proponents  In  this  case  failed  to  make 
out  a  prima  fade  case  of  mental  capadty, 
either  In  chief  or  in  rebuttal;  they  were, 
therefore,  not  entitled  to  a  peremptory  In- 
struction upon  that  issue,  whether  plaintiff 
produced  Evidence  of  Incapadty  or  not  In 
otber  words,  the  trial  court  did  not  err 
against  defendant  in  submitting  that  Issue 
to  tbe  Jury,  and  defendant  cannot  complain. 
Bell  V.  Smith,  271  Mo.  625,  197  S.  W.  128. 

[6,7]  III.  The  appellant  also  challenges  the 
sufficiency  of  the  evidence  to  smbmlt  to  the 
Jury  the  question  of  undue  Influence.  At  the 
time  of  the  marriage  of  Charles  S.  Dunford 
to  Melissa  Higgins,  In  1873,  he  was  4S  years 
of  age  and  slie  was  22.  About  a  dozen  wit- 
nesses, who  had  a  more  or  less  Intimate  ac- 
quaintance with  the  pair,  testified  to  the 
conduct  of  the  two  with  relation  to  each 
other,  covering  the  entire  period  from  the 
marriage  until  the  will  was  written  in  1897. 
Dunford  went  out  of  business  In  l&SO.  and 
after  that  was  in  no  business;  apparently 
he  lived  upon  the  rents  of  his  property.  He 
is  described  as  a  little  man,  about  5  feet  high; 
always  wore  a  ping  hat  and  a  Prince  Albert 
coat  He  was  timid,  and,  as  several  of  the 
witnesses  stated,  feeble-minded,  easily  In- 
fiuenced,  and  completely  under  the  control  6t 
his  wife,  Melissa.  Without  Interference  from 
him,  Melissa  treated  tbe  childrra  so  harshly 
that  the  boy  ran  away  from  home  at  14  years 
of  age,  and  never  returned  except  for  a  little 
while  at  a  time.  She  often  beat  the  children; 
whipped  the  plaintiff  unmercifully  when  she 
was  a  girl;  openly  endeavored  to  prejudice 
tbe  mind  of  Dunford  against  his  children; 
at  one  time  caused  the  plaintiff  to  be  taken 
to  the  Good  Shetrtierd's  Home,  though  she 
stated  that  she  was  placed  In  the  educational 
department,  and  not  with  the  girls  off  the 
street  Bhe  charged  the  boy  with  having 
stolen  bis  father's  money.  Several  witnesses 
testified  that  MeUssa  was  with  him  at  all 
times;  that  she  never  let  him  get  out  of 
tier  sight  Wherever  he  went  she  went;  she 
directed  the  conversations  which  they  held 
with  others,  directed  his  movements,  told 
him  what  to  do,  when  to  come:  never  allowed 
him  a  conversation  alone  with  bis  children 
or  anybody  else. 

According  to  the  testimony  of  W.  S.  Dun- 
ford, the  son,  she  "guarded  him  like  a  sher- 
iff." She  was  always  running  down  tbe  girl, 
and  even  charged  that  the  son  was  illegiti- 
mate. She  would  peremptorily  order  Charlie, 
ber  husband,  to  "shut  up"  when  be  began  to 
say  things  of  whidi  she  did  not  approva, 
Another  witness  said  Dunford  was  a  harm- 
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less  little  man,  easily  controlled,  and  could 
sot  do  anytblng  without  her.  When  he 
would  go  out  on  the  street  she  was  always 
with  him,  and  bad  complete  control.  She 
generally  answered  questions  for  him.  She 
"butted  In"  to  conversations  when  be  at- 
tempted to  talk  business  with  others.  She 
had  a  "terrible  Influence  over  him,"  In  the 
language  of  another.  According  to  another 
witness,  "he  did  nothing  without  her  consent, 
and  she  was  always  with  him."  ,"She  had 
full  control  and  he  had  no  mind  of  his  own," 
was  the  way  another  witness  put  it.  "In 
things  of  Importance  sWe  would  do  the  talk- 
ing and  rule."  "She  could  do  anything  with 
him;  wrap  bim  around  her  finger,"  one  wit- 
ness testified.  He  would  say  nothing  when 
she  would  charge  bis  daughter  with  pilfering, 
but  Just  look  worried.  He  would  worry, 
"and  just  wipe  bis  bat." 

When  the  will  was  probated  the  plaintiff 
was  notified  by  mail  at  Joplln.  She  immedi- 
ately wired  Melissa  to  postpone  the  funeral 
until  she  could  come,  but  Melissa  hurried 
through  Uie  funeral  before  the  daughter 
pcAslbly  could  anive.  Immediately  after  the 
death,  oa  the  same  day,  she  hurried  to  the 
probate  court  wifli  the  will  to  haT«  it  pro- 
bated. 

The  evidence  as  to  the  control  and  influ- 
ence  of  Melissa  Dunford  over  her  husband 
In  many  Instances  did  not  definitely  fix  daces,- 
but,  taking  it  together.  It  covered  flte  entire 
period  fr<»D  the  marriage  until  the  will  was 
made,  which  was  26  ytars  later,  people 
who  testified  wm  well  acquainted  with 
fh«n,  and  lived  near  them  for  years.  Many 
of  fbe  statements  of  witnesses  are  condn- 
slons,  and  may  hare  been  objectionable  for 
failure  to  give  the  fiiets  more  In  detail  upon 
wbldi  th^  were  based,  bat  there  anmre  to 
have  been  no  <A]ectloa  to  tiie  testimony  as 
it  was  presoited,  and  no  orors  assigned  to 
the  introduction  of  any  of  Uie  ^dmcei 
Besides,  in  mu<di  of  it  tbe  facta  are  given 
as  to  tAe  control,  managemant,  and  complete 
dominance  ovot  fb»  man  by  his  wife.  Mel- 
issa's domination  of  her  hu^nd  is  of  the 
diaracter  described  in  Oay  r.  GillUan,  02  Mo. 
loc.  dt  262.  6  S.  W.  7,  11  (1  Am.  St  Bjap. 
712),  where  ttiis  court  qteaks  of  undue  In- 
fluence existing  "whenever  the  mind  of  me 
person  Is  reduced  to  a  state  of  vassalage  to 
that  of  another,  and  a  gift  Is  shown  to  have 
been  made  by  the  vreaker  paxty  to  the  strong- 
er." 

.  The  presumption  of  undue  influence -which 
arises  in  case  of  confidential  relationship 
between  the  parties  when  a  gift  Is  made  to 
tbe  person  in  whom  tbe  confidence  is  reposed 
is  not  limited  to  a  person  who  transacts  tbe 
business  of  the  person  unduly  influenced. 
Any  trust  relation  by  which  one  establishes 
an  influence  over  the  mind  of  another  Is 
sufficient.  Such  presumption  arises  when  a 
person  makes  a  will  In  favor  of  his  physician. 


a  cUmt  in  favor  of  bis  lawyer,  a  ward  in 
favor  of  his  guardian,  or  any  person  in  favor 
of  his  priest  or  religious  adviser,  or  where 
any  close  and  confldentlal  relations  exist,  the 
law  indulges  tbe  presumption  that  undue  in- 
fluence has  been  used.  Howry  t.  Norman, 
204  Mo.  loc.  dt  190,  103  S.  W.  15;  Hegney  T. 
Head,  126  Mo.  loc.  dt  628,  29  S.  W.  B8T; 
Slttlg  et  aL  T.  Kersting  et  al.,  223  S.  W.  742 
loa  dt.  748;  Balak  v.  Susanka,  182  Mo.  App. 
loc.  dt  488,  489,  168  S.  W.  650;  Campbell  v. 
Carlisle,  162  Mo.  634,  63  S.  W.  701;  Burton 
V.  Holman,  Adm'r  (No.  22083)  231  S.  W.  630, 
not  yet  [ofladally]  reported.  In  this  case 
Melissa  had  already  acquired  by  deed  two 
pieces  of  property,  and  the  will  left  her  all 
that  remained,  to  the  exclusion  of  the  tes- 
tator's own  children,  tbe  only  blood  relations 
be  bad.  It  I9  not  necessary  to  show  that  the 
undue  influence  was  exercised  at  the  exact 
moment  the  will  was  executed.  In  this  case 
there  was  absolute  and  continued  domination 
of  the  mlhd  of  Charles  Dunford  by  his  wife 
during  tbe  eitlre  i>eriod  of  hia  Ufe  after 
marriage.  Only  a  feeble  effort  was  nude  by 
defendant  to  offset  tbe  volume  of  testimony  " 
showing  the  extent  and  character  of  the 
influence  which  she  exercised.  ^Tbere  was 
suffldent  evidence  to  go  to  Uie  jury  on  the 
question  of  imdoe  influence. 

Tbe  instructionB  are  quite  full  and  com- 
jdete  in  requiring  a  finding  in  detail  of  tbe 
facta  neceswry  to  constitute  undue  infiuoice, 
and  are  in  strict  accord  with  tbe  authorities 
oa  tiie  subject  Tben  was  no  error  in  audi 
Instmctlons. 

[t]  After  the  proponents  had  Introduced 
their  evidence  and  tbe  plaintiff  bad  intro- 
duced all  their  evidence  In  the  case,  the  de- 
fendant asked  permission  of  the  court  to 
amend  his  answer  so  as  to  allege  estoppel  on 
the  part  of  the  plaintiff  In  that  she  had 
recdved  $10,  the  legacy  mentioned  in  the 
will,  and  therefore  was  estopped  to  attack 
its  validity.  The  plaintiff  In  her  cross-exam- 
ination denied  that  she  bad  recdved  any  sudi 
legacy.  The  court  refused  to  permit  the 
amendment  to  the  answer,  and  error  Is  as- 
signed to  tbat  ruling.  Amendments  of  that 
character  are  witliln  tbe  discretion  of  the 
trial  court  and  will  not  be  disturbed  unless 
the  discretion  Is  abused.  It  Is  not  an  abuse 
of  Bucb  discretion  to  refuse  such  amendment 
after  the  trial  is  practically  over  and  the 
evidence  mainly  In.  State  v.  Reynolds,  277 
Mo.  14,  206  S.  W.  618.  loc  dt  619,  620; 
Carter  v.  DlUey,  167  Mo.  571,  67  &  W.  232. 

Tbe  Judgment  Is  affirmed. 

RAILET,  O.,  not  sitting. 

PER  CURIAM.  Tbe  foregoing  opinion  by 
white;,  C,  is  adopted  as  tbe  opinion  of  the 
court 

AU  tbe  Judges  concur. 
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STRODE  V.  HOLLAND.   (No.  ISO.) 

(Supreme  Court  of  Arkansas.   Oct  10,  19:21.) 

1.  PlMding  «=>248(I7)— AmaM  eonplalat 
for  rsplsWa  hdi  aM  to  atato  ww  eaasa  af 
aotloa. 

Where  oriclnal  complaint  alleged  plaintiff 
owned  tbe  personal  property,  and  replarin  afr 
fldavit  stated  h«  bad  a  special  owaaraUp  under 
written  Hen,  an  amended  complaint,  aDeffng 
special  ownership  hj  virtiie  of  a  written  Uen, 
did  not  state  a  new  canse  of  action,  bat  merelj 
amended  the  oriflnal  complaint,  whidi  had  been 
f  omid  detective  in  put 

2.  Pieadino  «s>356(l)— Dafaadant  Im  raplevin 
should  nova  to  make  allegation  of  special 
ewaenhlp  more  deflnlta,  nthsr  than  to  strike 
amended  complaint 

Where  plaintiff  In  replevin  alleged  special 
ownership  under  written  lien,  If  the  defendant 
wished  the  facts  set  forth  more  in  detail,  he 
should  have  moved  to  make  the  complaint 
more  definite,  instead  of  moving  to  strike  the 
amended  complaint 

8.  Trial  «=3>406— By  wlthdrawlag  aaswor,  do- 
foMaat  alialialoa  aietloB  to  tnunfor  ouao 
to  eqaity. 

Whether  defendant's  motion  to  transfer 
the  case  to  equity  should  have  he&i  granted  fa 
not  raised  bj  an  appeal,  where  the  defendant 
obtained  leave  to  withdraw  hia  answer  from  the 

files,  thereby  eliminating  snch  question. 

4.  Appeal  and  orror  «=s>544(3)— la  abasaco  of 
bill  of  oxooptloaa,  oaly  naalfssjt  orrora  oa 
face  of  Jadgmaat  can  be  ceosldored. 

There  beliv  no  bill  of  exceptions.  Supreme 
Coort  can  only  review  the  Judgment  for  error 
manifest  on  its  face,  and  can  consider  only  the 
redtal  of  facts  In  tiie  judgment 

5.  Appeal  aad  error '<fr=>907(3)— la  abaenee  of 
bill  of  axoeptiona,  presumed  that  fladlnga  and 
jDilgmont  ara  warranted  hy  evidoace. 

Where  a  replevin  Judgment  was  based  on  a 
mortgage  from  defendant  to  plaintiff,  in  the 
absence  of  a  bill  of  exceptions  snd  in  view  of 
the  jndgment  recitation  that  the  case  was  beard 
on  defendant's  written  obligation  and  plain- 
tiff's evidence,  the  presumption  is  that  the  evi- 
dence sustains  the  flndhng  and  warrants  the 
Judgment  for  plaintiff, 

6.  ChattsI  mortBagss  «=:»2S5— Holder  aiay,  on 
default,  sao  to  recover  chattel  or  for  its  con- 
version, or  foredosoro  In  sqnlty. 

The  holder  of  a  chattel  mortgage  may  npon 
tiie  mortgagor's  default  sue  at  law  to  recover 
the  mortgaged  chattel  or  for  ita  eonveraion,  or 
he  may  sne  in  equity  for  the  foredosare  of  the 
mortgage  Uen. 

7.  Set-off  and  cosntarolalm  4s»l9— 8at-off  of 
debt  In  replavla  salt  based  oa  lien  eognlzablo 
at  law  as  well  as  equity. 

In  a  replevin  sutt  based  on  special  owner- 
ship under  written  lien,  a  defense  of  debt  due 
defendant  from  plaintiff  is  not  exclusively  cog- 
nizable in  equity,  but  may  be  set  off  at  law; 
proof  of  Bet-off  or  payment  being  authorized  by 
our  statutes  to  show  full  or  partial  discharge 
and  balance  due. 
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(fl»  aw.) 

Appeal   fnnn   Otrcott  Ooort.  AAanaas 
County;  W.  B.  SottcIIUi.  Judge. 


Action  of  rvlevta  by  O.  J.  Holland  against 
H.  A.  Strode.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

On  the  24tb  day  of  Angnst,  1920,  O.  J. 
Holland  brought  eolt  In  replevin  agatnat  H. 
A.  Strode  to  recover  possesslou  of  oae  15 
DC-180  Western  electric  power  and  l^t 
outfit  Plaintiff  alao  filed  an  affidavit  for  re- 
plevin, and  in  it  alleged  that  be  bad  a  special 
ownerahip  In  said  property  by  virtue  of  a 
lien  In  writing  to  secure  tbe  balance  due  on 
the  punAase  price.  Tbe  defendant  filed  a 
demurrer  to  the  comiriaint,  which  was  sua- 
tained  by  the  court  The  defendant  also 
filed  an  answer  and  motion  to  transfer  tbe 
case  to  equity.  Subsequently  be  filed  an 
amendment  to  bis  answer,  In  which  he 
pleaded  a  set-off  of  $76  on  tbe  amount  due 
by  htm  to  tbe  idalntlff  on  the  propwty  med 
for.  The  court  refused  to  tnutster  the  case 
to  equity,  and  by  leave  of  tbe  court  tbe  de* 
fmdant  withdrew  from  the  files  his  answer 
and  am^ed  answer.  The  plaintiff  filed  an 
amended  complaint.  In  whicta  he  sUted  that 
by  virtue  of  a  Uen  In  writing  be  bad  a 
special  ownership  in,  and  wss  entiaed  to, 
the  Immediate  possesHon  of  one  IS  DC-180 
Western  elecMe  poww  and  light  outfit  of 
the  value  cf  9300:  He  stated  farther  that 
the  detetdant  had  possession  of  said  inop- 
erty,  and  unlawfully  detained  the  same.  The 
plaintiff  prayed  judgment  for  aald  sum  of 
$300,  and  that  bis  lien  on  said  property  be 
enforced  and  the  pn^erty  aana.  to  pay  bis 
debt  The  defttidant  filed  a  motion  to  strike 
the  amended  comidalnt  from  tbe  flies  on  tbe 
giotind  that  it  stated  a  new  cause  of  action 
or  was  Incmslstent  with  the  original  cause 
of  action  and  the  relief  sought  In  the  original 
complaint  The  court  overruled  this  motion, 
and  tbe  defendant  excepted  to  the  ruling  ol 
tbe  court,  and  refused  to  plead  further.  Tbe 
judgment  recites  that — 

The  cause  was  sutunltted  to  tbe  court  sitting 
as  a  jury,  "upon  tbe  amended  complaint,  affi- 
davit defeudent's  demurrer  to  the  original 
complaint,  and  def  endaot's  motion  to  strike  and 
the  obligstion  in  writing  of  the  defendant  snd 
the  evidence  of  the  plaintiff,  O.  J.  Holland,  and, 
the  court  being  sufficiently  advised  as  to  the 
facts  and  as  to  the  law,  doth  find  that  this  is  a 
suit  In  replevin  for  tbe  possession  of  the  fol- 
lowing described  property,  to  wit:  One  15 
DO-180  Western  electric  power  and  light  out- 
fit or  the  balance  dne  on  the  lien  or  mortgage." 

Jndgment  was  rendered  In  favw  of  tbe 
plaintiff  against  the  defendant  for  the  prop- 
erty, or  tbe  balance  due  under  the  mortgage, 
which  Is  found  to  be  fSOO.  From  the  Judg- 
ment rendered  the  defendant  has  duly  pros- 
ecuted an  appeal  to  this  court 


a»For  otber  esni  set  uuns  tonic  snd  KBT-NUHBBR  la  all  Ksy-Numbered  Dlgaits  and  Indezss 
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Jna  P.  atnepe^,  of  XitUe  Boi^,  for  ap- 
pellant 

H.  L.  Sternberg,  of  Stuttgart  and  Lee  & 
Mioore,  ttf  Clarendon,  for  ajHWllee. 

HABT,  J.  (after  stating  the  facts  as 
above),  [t]  The  original  complaint  stated 
that  the  plaintiff  was  the  owner  of  the  prop- 
erty, and  his  affidavit  for  replevin  stated 
that  be  had  a  special  ownership  by  vlrtne  of 
a  lien  In  writing.  The  defendant  Interposed 
a  demurrer  to  the  complaint  which  was  sus- 
tained by  the  court  The  plaintiff  then 
filed  an  amended  complaint.  In  which  he 
stated  that  he  had  a  special  ownership  in 
the  pn^rty  by  virtue  of  a  lien  In  writing. 

It  Is  contended  by  counsel  for  the  defend- 
ant that  the  amended  complaint  stated  a  ne^ 
cause  of  action,  or,  at  least  that  the 
amended  complaint  was  inconsistent  with  the 
original  complaint  We  cannot  agree  with 
counsel  in  this  contention.  In  Clim»  v. 
Aylor,  123  Ark.  610, 185  S.  W.  1097,  the  court 
held  that  a  complaint  in  replevin  was  defec- 
tive because  it  was  not  shown  by  the  allega- 
Clons  whether  the  plaintiff  claimed  under  a 
general  or  special  ownership.  The  court  said 
that  the  complaint  was  not  wholly  defective, 
and  that  the  defect  could  have  been  reached 
by  a  special  demurrer.  In  which  case  the 
plaintiff  could  have  amended  his  complaint 
to  show  whether  his  ownership  was  general, 
or  special,  and,  if  spedal,  to  set  forth  the 
facts  npon  which  bla  claim  of  qiedal  owners 
ship  was  based. 

[2]  In  the  instant  case  the  plaintiff  alleged 
a  special  ownership  in  the  property  by  virtue 
of  a  Hen  in  writing.  If  defendant  wished 
the  i^intiff  to  set  forth  the  facts  more  In 
detail  upon  which  his  claim  of  special  owner- 
ship was  based,  he  ^ould  have  Sled  a  motion 
to  mabe  the  complaint  more  definite,  Instead 
of  a  motion  to  strike  the  amended  complaint 
from  the  files.  Wm.  R.  Moore  Dry  Goods  Co. 
V.  Ford,  146  Ark.  227.  22S  S.  W.  320,  226  S. 
W.  139. 

13,  4]  The  question  whether  the  defend- 
ant's motion  to  transfer  the  case  to  equity 
should  have  l>een  granted  is  not  raised  by 
the  appeal,  for  the  reason  that  the  defendant 
obtained  leave  to  withdraw  his  answer  from 
the  files  of  the  court,  and  thereby  eliminated 
the  question  from  the  case.  The  case  was 
heard  before  the  court  sitting  as  a  Jury. 
Tliere  was  no  bill  of  exL-epllons  filed,  and 
the  Judgment  recites  that  the  case  was  heard 
upon  ttie  pleadings,  the  obligation  In  writing 
of  the  defendant,  and  the  evidence  of  the 
plaintiff. 

The  Judgment  recites  that  this  Is  a  salt  in 


replevin  for  cotaln  spedflcally  described 
personal  proi>erty  oc  the  balance  doe  under 
the  lien  or  mortgage.  The  Judgment  farther 
recites  that  the  plaintiff  have  Judgmrait  for 
the  property  whldi  Is  spedflcally  described, 
or  the  balance  due  under  the  mortgage. 
There  being  no  blU  of  exceptions,  we  can 
only  review  the  Judgment  for  error  manifefift 
upon  the  face  of  It,  and  in  doing  so  can  only 
consider  the  redtal  of  facts  contained  in  the 
Judgment  upon  which  It  ts  based.  Bancum 
V.  Waters,  125  Ark.  305,  188  S.  W.  802 ;  SIzer 
V.  Midland  Valley  R.  E.  Co.,  141  Ark.  369, 
217  S.  W.  6;  Carroll  County  t.  Poynw,  1^ 
Ark.  546,  219  S.  W.  9. 

[BJ  It  will  be  seen  that  the  Judgment  re* 
cites  that  the  replevin  suit  was  under  a  mort* 
gage  of  the  property  held  by  the  plaintiff, 
from  the  defendant  In  the  absence  of  a 
bill  of  exceptions,  and  In  view  of  the  recita- 
tion in  the  Judgment  that  the  case  was  heard 
upon  the  written  obligation  of  the  defendant 
and  the  evidence  of  the  plaintiff,  the  pre- 
sumption Is  that  the  evidence  adduced  at  the 
trial  sustained  the  finding  of  the  circQlt 
court  and  warranted  the  Judgment  rendered. 

[6]  The  holder  of  a  chattel  mortgage  may, 
upon  the  mortgagor's  default  sue  at  law  to 
recover  the  mortgage  chattel,  or  for  its  con- 
version, or  he  may  sue  In  equity  for  the  fore- 
closure of  the  lien  which  he  has  by  vlrjue  of 
the  mortgage.  Thornton  v.  nndlay,  87  Ark. 
432,  134  S.  W.  627,  33  L.  R.  A.  (N.  S.)  491. 

To  reverse  the  Judgment  counsel  for  the 
defendant  rely  upon  the  case  of  the  Southern 
Cotton  Oil  Co.  V.  East,  134  Ark.  404,  208  S. 
W.  1030.  In  that,  case  the  defendant  set  up 
an  answer  which  was  exclusively  cognizable 
in  chancery,  and  the  court  held  that  he  was 
entitled  to  have  the  Issue  determined  by  the 
chancery  court,  and  for  that  reason  the  trial 
court  erred  In  not  transferring  the  case  to 
equity.  As  we  have  already  seen,  the  de- 
fendant by  leave  of  the  court  withdrew  his 
answer  frcmi  the  files,  and  this  acticHi  dim- 
Inated  any  alleged  error  In  retastng  to  trans- 
fer to  equity. 

[7]  Moreover,  the  defense  interposed  by 
the  defendant  In  his  answer  was  not  exclu- 
sively cognizable  in  equity.  He  could  have 
set  off  at  law  as  well  as  in  equity  that  the 
plaintiff  was  only  due  a  certain  amount  tm- 
der  the  mortgage.  Our  statute  authorizes 
proof  of  payment  of  the  mortgage  indebted- 
ness, or  a  set-off  for  the  purpose  of  deter- 
mining whether  or  not  the  debt  has  been 
discharged  In  full,  or,  in  case  of  partial  dis- 
charge, the  amount  of  the  balance  due. 
Jones  V.  Blythe,  138  Ark.  81.  210  S.  W.  348. 

It  follows  that  tlw  Judgment  must  be 
affirmed. 
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CUMMINS  BROS.  V.  8UBIAC0  GOAL 00. 

(No.  165.) 

(Supreme  Court  of  AxkaoMS.  Oct  17,  1921.) 

1.  Guaranty  €=924(1)— Of  royalty  to  nlie  les- 
sors held  not  oancslad  by  their  oxeoatfOB  of  a 
subsequent  deetf. 

Where  a  deed  of  an  acre  of  land  redted 
that  it  was  conveyed  to  facilitate  the  openisf 
of  a  coal  mine  on  an  adjoining  fortr  acres  ieaa- 
sd  by  grantors  to  grantees,  and  that  it  eon* 
veyed  only  the  surface,  and  thereafter  grantees 
and  a  corporation  organized  by  them  to  talcs 
over  their  lease  agreed  with  grantors  to  guar- 
anty a  royalty  until  the  coal  was  worked  out, 
the  agreement  reciting  that  It  was  in  consid- 
eration ol  the  one-acre  tract  given  for  triple 
purposes,  and  the  same  grantors,  by  a  subse- 
quent deed,  conveyed  to  the  corporation  In  fee 
■everal  acres  induding  tlfto  acres  described  in 
their  former  deed,  bat  reciting  that  it  was  in 
addition  thereto,  and  for  the  purpose  of  con- 
veying sdditional  land,  held,  that  execution  of 
the  latter  deed  did  not  show  an  intention  to 
cancel  the  guaranty  contract,  but  that,  reading 
all  three  instruments  together,  they  showed  an 
intention  not  to  do  so. 

2.  Appeal  and  error  ^544(3)-BlH  of  ex- 
eeptlons  not  necessary,  where  decree  recites 
testimony. 

Where  the  decree  Itself  contains  a  recital 
of  the  testimony,  no  Un  of  exceptions  is  nec- 
essary. 

3.  Appeal  and  error  ^»5l8(5)-ExliliilU  at- 
taohod  to  pleadings  In  equity  become  a  part  of 
the  record. 

In  an  equity  case,  exhibits  attached  to 
pleadings  become  a  part  of  the  record,  and  may 
be  considered,  as  well  as  the  recitation  concern- 
ing an  admission  contained  in  the  decre*  itoelt. 

Appeal  from  Logan  Chancery  Conrt;  J.  V. 
Bourland,  (^lanceUor. 

Suit  by  (Tummlna  Bros.  Against  the  Sub- 
laco  Coal  Oompony.  Fnna  a  decree  in  favor 
of  defendant,  plalntifllB  appeaL  Reversed 
and  remanded*  for  proceedings  consistent 
with  opinion. 

Appellants  brought  this  salt  In  equity 
against  appellee  for  the  recorery  of  a  sum 
of  money  alleged  to  be  due  them  by  appellee 
as  royalty  under  a  coal  lease,  and  to  cancel 
a  «m1  lease  and  deed  to  one  acre  of  land. 
The  facts  are  as  follows : 

On  February  19,  1917,  appellants,  by  their 
deed,  conveyed  to  Jas.  P.  Hoye  and  R.  B. 
Ghltwood  one  acre  of  land  In  Logan  connty. 
Ark.,  described  as  follows: 

"Beginning  st  a  point  (40)  forty  feet  due  east 
of  the  center  of  hoisting  shaft  sunk  by  Hoye 
and  Chitwood  and  running  due  north  (60)  sixty 
feet;  thence  west  to  west  line  of  the  40  acres; 
thence  south  to  a  point  directly  west  of  the 
point,  one  hundred  and  twenty  feet  south  of 
the  point  of  beginning;  thenee  east  and  north 
to  beginning  containing  one  acre  more  or  less. 
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and  which  Is  located  In  the  S.  W  %  of  the 
N.  B.  %  of  section  2S|  township  S  north,  of 
range  24  west." 


Immediate  following  this  description  is 
the  following: 

**It  Is  expressly  agreed  and  understood  that 
ths  essence  of  this  conveyance  is  to  facilitate 
the  opening  of  the  mine  and  conducting  mining 
oi>eration,  and  when  this  land  ceases  to  be  used 
for  this  specific  purpose  for  a  continuous  pe- 
riod of  three  years  it  shall  thereupon  revert 
to  the  within  grantors,  and  this  title  shall  be 
null  and  void.  This  conveyance  covers  <mly  tlie 
surface,  and  gives  no  tiUe  to  coal  or  mlneraL" 

Then  firilowa  tSie  haboidum  davae  of  the 
deed.  The  deed  was  duly  recorded  on  the 
day  of  Ita  execation,  and  filed  for  record  on 
the  17tfa  day  of  March,  1917. 

Jaa.  P.  Hoye  and  R.  B.  Chitwood  organis- 
ed a  corporation  called  the  SuMaco  Goal 
Company,  to  take  over  their  lease  to  mine 
coal  on  a  certain  tract  of  land  owned  by  ap- 
pellanta.  On  May  17,  1017,  Jas.  P.  Hoye, 
R.  B.  Chitwood,  and  the  Snblaco  Goal  Oom- 
pany,  by  Jas.  P.  Hoye,  president,  entered 
into  the  following  agreement  with  appellants, 
Oammlns  Bros. : 

"We,  the  underaigned,  hereby  agree  to  guar- 
antee to  the  Cummins  Bros.,  owners  of  the 
W.  ^  o£  the  S.  B.  %  of  section  23.  township 
8  north,  of  rsnge  24  west,  a  minimum  royalty 
of  two  hundred  and  fifty  dollars  per  snnum, 
commencing  Jsnoary  1,  1918,  until  all  of  the 
coal  under  the  above-described  land  is  worked 
out  or  can  be  worked  at  a  profit  from  the  shaft 
to  be  sunk  on  land  adjoining.  The  above  obli- 
gation la  made  in  consideration  of  certain  tract 
of  land  given  to  us  for  tipple  purposes." 

On  the  14th  day  of  May.  1918,  appellants 
eCHJveyed  to  the  Subiaco  Coal  Company,  for 
the  consideration  of  $200  recited  In  the  deed, 
4.2  acres  of  land  In  Logan  county.  AriL  The 
land  described  In  the  deed,  also,  includes  the 
one  acre  described  In  the  deed  of  F^ruary 
19,  1917.  Immediately  after  the  description 
of  the  land  in  the  deed  Is  the  following : 

'Tills  deed  la  In  addition  to  former  deed  ex- 
ecuted by  the  grantors  herein  to  Jas.  P.  Hoye 
and  B.  B.  Chitwood  on  the  19th  day  of  Febru- 
ary, 1017,  and  for  the  purpMe  of  conveying  the 
additional  land  described  herein  and  not  de- 
scribed hi  the  deed  to  Hoye  and  Chitwood." 

Then  follows  the  habendum  clause  ol  the 

deed. 

The  comidaint  olives  that  appellee  had 
refused  to  mine  the  coal  m  the  40  acres  of 
land  leased  from  appellants,  and  had  reused 
to  pay  appellants  the  minimum  royalty  of 
¥250  per  year  for  the  years  1918  and  1919. 
The  appellee  anaweredt  denying  all  the  mate- 
rial allegations  of  the  cmnplaint,  and  asked 
that  the  complaint  be  dlsmlswd.  The  lease 
and  deeds  above  described  were  made  ex- 
hibits to  the  compUUut  and  answer.  The 
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decree  ndtes  ttiat  the  parties  come  by  their 
reqwctive  attorneys  and  that  the  cause— 

"Is  sobmltted  to  tiie  court  upon  the  exhibits  at- 
tached to  tiie  pleadinsB,  which  were  introduced 
in  evidence,  and  the  admission  of  the  parties 
as  to  the  deed  to  one  acre,  and  the  court,  being 
well  and  anffidentiy  advised  in  the  premises, 
doth  find  the  fact  to  be  that,  after  the  execu- 
tion of  the  plaintiffs  of  the  conditional  deed 
conveying  to  the  defendants  the  right  to  use  the 
surface  of  a  certain  one-acre  tract  of  land  de- 
scribed in  the  deed  tor  mining  operations,  which 
became  ai^  was  the  consideration  for  instru- 
ment executed  by  R.  B.  Chitwood  and  Jas.  P. 
Hoye  and  Snbiaco  Coal  Company  guaranteeing 
a  minimum  royalty  of  $2Q0  per  annum,  that  the 
defendants  purchased  from  the  plaintiffs  addi- 
tional tract  of  land,  and  the  plaintiffs  executed 
and  delivered  to  the  defendants  their  warranty 
deed  conveying  four  acres,  which  is  admitted 
indudea  the  acre  mentioned  in  said  conditional 
deed,  for  the  conrideration  mt  $200  paid  in 
cash." 

The  court  declared  the  law  to  be  that  the 
deed  conveying  the  four  acres  of  land  was 
controlling,  and  that  under  it  the  tide  to 
the  land,  including  the  one  acre  conveyed  by 
the  first  deed,  passed  to  appellee,  and  that 
it  was  thereby  released  from  Its  agreement 
of  guaranty  to  pay  a  minimum  royalty  of 
$250  per  annum,  which  was  the  only  consid- 
eration for  the  first  deed  of  the  date  of 
February  19,  1917. 

From  the  decree  ent^ed  of  record  the 
plaintiffs,  who  are  the  appellants  in  this 
court,  have  duly  prosecated  their  aiv»eal. 

Pryw  &  Miles,  of  Ft  Smith,  for  appellanta. 
Anthony  Hall,  of  Paris,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  In  Jackson  Lady,  140  Ark,  612, 
216  S.  W.  BOOk  the  court  held  that  a  deed 
must  be  so  constituted  that  all  of  its  parts 
may  be  harmonized  and  stand  together,  if 
the  same  can  be  done,  and  yet  carry  out  the 
manifest  Intention  of  the  parties.  The  coart 
held  further  that  to  ascertain  the  Intention 
of  the  partleB,  not  only  must  the  contents 
of  the  deed  as  a  whole  be  cfmsldered.  but  also 
the  relation  of  the  grantor  to  the  properly 
oonreyed. 

[1]  In  the  anilicatiM  ot  this  well-known 
rule  of  constmcUon,  we  think  the  dedslm 
of  the  dianoeUor  was  wroi«.  Under  the 
terms  of  the  lease  from  appellants,  appdlee 
became  entitled  to  shik  a  shaft  and  mine  the 
coal  on  a  certain  40-acre  tract  of  land  of  ap- 
ptilants,  for  a  certain  stipulated  period.  On 
the  19th  day  of  February,  1917,  appellants 
conveyed  to  the  grantors  of  appellee  one  acre 
<rf  land  to  establish  a  tipple  to  better  mine 
the  coal  on  said  40-acre  tract  In  the  deed 
It  was  expressly  sttpnlated  that  the  object 
of  the  conv^ance  was  to  facilitate  the  open- 
ing of  the  coal  mine  and  the  conducting  of 
tSie  mining  operation  <ai  ttie  leased  40-acre 
tract,  and  that  when  die  land  ceased  to  be 
aged  toK  this  purpose  the  Utle  should  revert  I 


to  the  grantors.  It  fnrth^  provided  that  the 
conveyance  only  covered  the  surface  of  the 
earth,  and  gave  no  title  to  the  coal  or  min- 
erals under  the  surface.  On  May  17,  1917, 
appellee  and  its  grantors,  Hoye  and  Chit- 
wood,  executed  an  instrument  whereby  they 
guaranteed  to  appellants  a  minimum  r<valty 
of  $250  per  annum,  commencing  January  1, 
1918,  until  all  the  coal  on  a  certain  40-acre 
tract  is  worked  out  from  the  shaft  to  be  sank 
on  the  adjoining  40  acres.  The  agreement 
also  recites  that  it  is  made  In  consideration 
of  a  certain  tract  bt  land  given  to  ttw  gran- 
tors for  tipple  purposes. 

Under  this  clause  it  Is  Insisted  that  this 
obll^tlon  became  void  whetf  the  deed  of  May 
14,  1918,  from  appellants  to  app^lee  was  ex- 
ecuted. In  making  this  contention,  however, 
conns^  have  not  g^ym  foil  effect  to  the  en- 
tire deed  conveying  the  4.2  acres  of  land.  It 
la  true  the  latter  deed  Includes  fba  one^cre 
tract  In  the  descrlptlffli  of  the  4.2  acre  tract ; 
but,  immediately  following  the  description, 
the  deed  recites  that  ft  Is  In  addition  to  the 
tormer  deed  conveying  the  one-acre  tract 
and  for  the  purpose  of  conveying  the  addi- 
tional land  described  in  the  latter  deed  and 
not  described  In  the  former  deed.  Moreover, 
the  deed  is  a  deed  In  fee  simple,  and  does 
not  omtaln  any  clause  whereby  the  land  re- 
verts to  the  grantor  when  the  land  ceases 
to  he  used  for  the  purpose  of  opening  up  the 
mines  and  condncttng  mining  operations  on 
the  leased  premises.  So  It  will  be  seen  by 
the  latter  deed  that  three  additl(nial  acres 
of  land  are  conveyed  and  the  title  to  the  <me- 
acre  tract  Is  granted  In  fee  simple  to  appellee 

There  la  nothing  in  the  Isnguage  of  the 
Instrnmokt  to  Indicate  that  it  was  the  in- 
tention of  the  parties  to  cancel  the  guaranty 
agreement  whereby  the  minimum  royalty 
was  fixed  at  |2C0  p«  annum.  It  Is  true  the 
guaranty  oUigatlon  recites  that  It  is  made 
In  consideration  of  the  one-acre  tract  for 
tipple  pummses;  but  It  will  be  noted  that  the 
second  deed,  as  above  stated,  grants  the  fee- 
simple  title  to  the  one-scre  tract  as  well  as 
the  additional  tliree  acres.  There  Is  no  lan- 
guage in  tlie  deed,  nor  la  there  anything  from 
the  surrounding  drcumstanoes  that  indicates 
that  it  was  the  iatmition  of  the  parties  to 
caned  the  guaranty  contract  by  the  execu- 
tloo  of  the  later  deed.  On  the  contrary, 
when  all  three  instruments  are  read  and 
considered  in  the  light  of  each  other,  we 
thtak  that  it  was  not  the  Intmtion  of  the 
parties  to  caned  the  guaranty  agreement  by 
the  executiuL  of  fbB  later  deed  omv^^lng  4.2 
acres  of  land  and  that  the  chancdlor  erred 
In  so  holding. 

[2]  But  it  is  Insisted  that  tlie  decree  must 
be  affirmed,  because  it  recites  that  the  canas 
was  heard  on  the  pleadings  and  the  attach- 
ed exhibits,  and  ttie  admission  ot  the  parties 
as  to  the  deed  to  the  one-acre  tract  There 
is  no  bill  of  exceptions,  and  the  insistence  Is 
that,  oa  this  account  thue  la  a  presumptioii 


Digitized  by  Google 


Ark.) 


WOOD  V.  8TATB 
(113  &w.> 


1077 


that  the  admission  of  tbe  parties  as  to  the 
deed  to  the  one-acre  tract  sopports  the  find- 
ing and  decree  of  the  court  This  would  be 
true.  If  the  decree  did  not  recite  what  the 
admission  of  the  parties  was.  The  decree 
speciflcally  recites  that  the  admission  was 
that  the  warranty  deed  subsequently  execu- 
ted to  the  4^-acre  tract  also  Includes  the 
one-acre  tract  mentioned  in  the  first  deed. 
It  Is  well  settled  that,  when  the  decree  Itself 
contains  a  recital  of  the  testimony,  no  Mil 
of  exceptions  is  necessary.  Bancum  v. 
Waters.  125  Ark.  80S,  188  S.  W.  802,  and 
Strode  t.  Holland,  238  S.  W.  107S,  and  cases 
dted. 

[3]  So  In  the  present  case,  the  record  it- 
self haring  recited  what  the  admission  as  to 
the  one-acre  tract  was.  It  was  not  necessary 
to  bring  the  facts  relating  to  the  admission 
into  the  record  by  bill  of  exceptions.  This 
being  an  equity  case,  the  exhibits  attached 
to  the  pleadings  became  a  part  of  the  rec- 
ord, and  might  be  considered  as  well  as  the 
recitation  concerning  the  admission  contain- 
ed In  the  decree  Itself.  The  decision  of  the 
chancellor  was  based  upon  the  pleadings,  the 
exhibits  thereto,  and  the  recital  of  the  de- 
cree as  to  the  admission  of  the  parties  that 
the  deed  to  the  4.2-acre  tract  also  included 
the  one-acre  tract. 

Up<m  this  state  of  the  record  the  court  er- 
red in  holding  for  appellee,  and  In  dismissing 
the  complaint  of  appellants  for  want  of 
equity.  It  follows  that  the  decree  must  be 
reversed,  and  the  cause  will  be  remanded  for 
further  proceedings  in  accordance  with  the 
principles  of  equity  and  not  inconsiatent  with 
this  opinion. 


WOOD  V.  STATE.    (No.  122.) 

(Sapreme  Qonrt  of  Arkansas.    Sept.  26.  1021. 
Bfthearing  Denied  Oct.  31,  1921.) 

Homicide  «a336— Prosecuting  attorney's  ex- 
hibition of  overalls  wora  ^  deeeasei  at 
time  of  killing,  not  la  oviileaoa,  holi  aot  rt- 

verslble  error. 

In  a  prosecution  (or  manslaughter,  the  ac- 
tion of  the  prosecDting  attorney  in  displaying 
oreratls  worn  by  deceased  at  the  time  of  the 
killing,  though  they  bad  not  been  admitted  in 
evidence  or  identified  aa  those  worn  by  the 
deceased,  was  not  ground  for  reversal  where 
objection  by  defendant's  counsel  was  sustained, 
and  the  prosecuting  attorney  was  ordered  to 
remove  the  overalls  from  the  presence  of  the 
Jury. 

Appeal  from  Oircult  Court,  Hempstead 
County;  Oeo.  B.  Haynle.  Judge. 

Will  Wood  was  convicted  of  Toluntary 

manslaughter,  and  he  appeals.  Affirmed. 

R  P.  Hamby,  of  Prescott,  and  Steve  Car- 
rlgan,  of  Hope,  for  appellant. 


J.  S.  UUey.  Atty.  Gen.,  and  Egbert  Godwin 
and  W.  T.  Hammodk,  Asat  At^  Gen.,  for 
the  State. 

SMITH,  J.  Appellant  was  Indicted  for 
killing  Tom  Nolaud,  and  vtpou  bis  trial  was 
convicted  of  voluntary  manslaughter,  and 
from  the  Judgment  of  the  court  senbencing 
him  to  the  p«iltentiary  for  a  period  of*  8 
years  and  6  mouths,  has  prosecuted  this  ap- 
peal. 

The  parlies  had  disagreed  about  the  set- 
tlement of  an  account  between  them.  The 
state  contended  that  appellant  Invited  No- 
land  to  come  to  the  mill  yard,  where  the 
timber  had  been  stacked  over  which  the  dis- 
pute had  arisen,  to  remeasure  It;  that  after 
appellant  and  Noland  bad  met  at  the  mill 
yard  appellant  provoked  a  difficulty  vrfth  No- 
land,  and  shot  him  when  no  demonstratioi] 
of  any  kind  was  being  made  against  appe- 
lant, and  while  the  parties  were  standing 
8  or  10  feet  apart. 

Appellant  contends  that  he  went  to  the 
mill  by  agreement  to  recheck  the  timber  in 
dispute ;  that,  after  he  had  gone  with  Noland 
to  the  place  where  the  timber  had  been  piled, 
they  found  that  part  of  It  had  been  removed, 
and  that  It  could  not  be  rechecked ;  that  No- 
laud  became  angry,  drew  his  knife,  and  open- 
ed^ it,  and  grabbed  appellant  In  the  collar 
with  his  left  hand,  and  attempted  to  cut 
appellant  with  the  knife,  but  appellant 
broke  loose  from  Noland's  hold,  and  pulled 
his  pistol  and  shot  Noland  In  his  necessary 
self-defense. 

It  is  recited  in  the  bill  of  exceptions: 

"That  during  the  dosing  argument  of  Hon. 
Steve  Carrigan,  one  of  the  attorneys  for  the 
defendant,  he  argued  to  the  jury  that,  if  the 
overalls  of  the  deceased,  worn  at  the  time  he 
was  shot,  had  been  introduced  in  evidence,  they 
would  have  shown  powder  bum  where  the 
bullet  went  through  them,  and  said.  'Why  didn't 
they  introduce  them  in  evidence?'  During  the 
course  of  the  argument  of  Hon.  0.  A.  Gravee, 
who  concluded  the  argument  for  the  state,  be 
referred  to  the  argument  of  iSx.  Carrigaa 
with  regard  to  the  oveiaUs,  and  aa  to  whether 
they  would  show  powder  burn;  at  this  instant 
the  prosccutlDg  attorney  unwrapped  a  bundle 
and  removed  therefrom  a  pair  of  overalls,  and 
walked  around  behind  Mr.  Graves  and  hung 
the  overalls  on  the  back  of  a  chair  in  the 
presence  and  in  front  of  the  jury,  but  neither 
he  nor  Mr.  Graves  referred  to  the  overalls 
hanging  on  the  chair.  Immediately  Hon.  Steve 
Carrigan,  one  of  the  attorneys  for  defendant, 
arose  end  objected  to  said  ovefalls  being 
brought  in,  for  the  reason  they  had  not  been 
identified  as  being  the  overalls  worn  by  de- 
ceased at  the  time  he  was  shot,  and  requested 
the  court  to  order  said  overalls  removed  from 
the  courtroom,  and  to  instruct  the  jury  not  to 
consider  the  same.  Thereupon  the  court  or- 
dered the  prosecuting  attorney  to  remove  the 
overalls  from  the  preaence  of  the  jury,  which 
he  did." 
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No  testimony  bad  been  offered  by  eltfier 
aide  concerning  the  orerallB,  and  tbey  had 
not  been  offered  In  evidence,  and  the  llrst 
reference  made  to  the  OTeralls  appeared  in 
Mr.  Carrlgan's  argument 

It  is  earnestly  Insisted  that  the  acts  of 
tihe  prosecuting  attorney  In  producing  In 
court  a  pair  of  overalls  and  exhibiting  them 
to  the  Jury  constituted  error  so  prejudicial 
that— 

"Nothing  the  coart  could  haT«  said  or  done 
at  the  time  coold  shut  out  from  the  jury's  view 
or  wipe  out  from  their  minds  the  impression 
made  by  what  they  had  seen  with  their  own 

eyes." 

In  answer  to  this  insistence.  It  Is  mid  on 
behalf  of  the  state  tihat,  If  error  was  com- 
mitted. It  was  Invited  by  the  conduct  of  ap- 
pellant'ia  counsel  In  winfr^"g  the  affirmative 
statement  set  out  above  concranlng  the  con- 
dltl<m  of  the  overalls  when  the  overalls  had 
not  been  offered  in  evidence.  But,  without 
deciding  that  question,  we  dlqiose  of  the 
assignment  of  error  by  aaylng  that  tbe  actlm 
of  the  pnwecatlng  attorney  does  not  call 
for  the  reversal  of  the  Judgment.  The  oven 
alls  wwe  not  admissible  in  evidence,  because 
they  bad  not  been  Identified,  and  bad  not 
been  offered  In  evidence.  !niis  was  the  objec- 
tion made  by  counsel  for  appellant  and  thab 
objection  was  sustained.  Tbe  court  orddred 
the  prosecuting  attorney  to  remove  ttie  over- 
alls from  tbe  presotce  of  tbe  JiU7f  and  this 
be  did. 

Other  exceptions  were  saved  at  ttie  trial, 
bnt  tbey  are  not  discussed  In  tbe  Mef  and 
do  not  appear  to  be  of  sufficient  importance 
to  require  dlscnsdon.  Judgment  affirmed. 


HATCHER  V.  BALLARD  at  al.    (No.  [70.) 

(Snpreme  Court  of  Arkansas.   Oc^  17,  1921.) 

LaaMord  aad  taaaat  «B»382-Fladla0  that 
laadiord  furnished  sappllaa  to  teaaat  estab- 
llshlag  lien  amtalaad. 

In  a  suit  to  enforce  a  mortgage  lien  asainst 
defendant's  cotton  crop  for  supplies  fumished. 
wherein  defendant's  landlord  filed  a  cross-bill 
asserting  bis  lien  as  landlord  on  account  of 
supplies  faniished  to  tbe  defendaot  to  make 
a  crop,  evidence  held  to  sustain  a  finding  that 
tbe  supplies  were  sold  to  tbe  Isndlord  for  de- 
fesdant  upon  the  landlord's  credit,  thus  estab- 
lishing bis  lien. 

Appeal  from  Pulaski  Chancery  Court ; 
John  E.  Martineau,  Chancellor. 

Suit  by  Henry  A.  Hatcher  against  James 
M.  Ballard  and  others  on  a  note  and  to  en- 
force a  mortgage  lien,  with  cross-bill  by  de- 
fendant Carl  Nelson.  Judgments  for  plaintiff 
Snd  cross-plain Hff  against  defendant  Ballard, 
with  a  decree  establishing  the  priority  of 


liens,  and,  from  that  part  of  t3ie  decree  sub^ 
ordlnatlng  his  lien  to  that  of  defendant  Nti- 
son,  plaintiff  appeals.  Affirmed. 

Emerson,  Donbam  Shepherd,  of  Uttle- 
Bock,  for  appellant. 

Lewis  Bhoton,  of  Uttle  Bock,  for  an>el- 
leea. 

HUMPHBBZS,  J.  This  salt  was  Institut- 
ed by  aKiellant  agalnat  the  appellees  In  the 
Pulaski  chancery  court  to  recover  Judgment 
against  James  M.  Ballard  upon  a  note  for 
$418,  with  interest,  and  to  oifwce  a  mort- 
gage Uen  for  said  som  against  two  mules,  a 
wagon,  and  20  acres  of  cotton  raised  by  Bal- 
lard on  the  Carl  Ntiisou  farm. 

Aa  a  defense  against  the  enforconent  of 
the  mortgage  lien  on  tbe  cotton  C3arl  Nelson 
asserted  a  landlord's  llm  <m  account  of  sup- 
pllea  furnished  to  Ballard,  bis  tenant,  for  the 
purpose  of  making  a  crop.  He  also  flted  a 
croe»blU  asking  Judgment  la  tiie  sum  of* 
$433.53  against  Ballard  for  supplies,  and  that 
said  Judgmoit  be  declared  a  Uen  on  the  cot- 
ton paramount  to  Hatchw'i  mortgage  lien. 

James  N.  Ballard  made  default,  and  P.  h. 
blazer  answered  that  he  had  no  Interest  in 
the  controversy  either  as  to  the  respective 
amounts  claimed  against  Ballard  or  the  Is- 
sue joined  as  to  priority  of  Hens,  stating 
that  the  supplies  fumished  by  Nelson  to  Bal- 
lard were  purchased  at  his  store  on  Nel- 
son's credit 

The  cause  was  submitted  upon  the  plead- 
ings and  the  evidence,  which  resulted  in 
Judgments  In  favor  of  appellant,  Hatcher, 
and  appellee  Nelson  against  James  M.  Bal- 
lard for  the  respective  amounts  claimed  by 
each,  and  a  decree  declaring  liens  upon  the 
cotton  crop  in  favor  of  each,  and  establishing 
the  Uen  of  appeUee  Nelson  aa  pricnr  and  para- 
mount to  that  of  appellant.  From  that  por- 
tion of  the  decree  declaring  appeUanfs  Uen 
second  to  that  of  apptilee  Nelson  an  appeal 
has  been  duly  prosecuted  to  this  court 

There  Is  no  disagreement  as  to  the  law. 
It  Is  conceded  by  appellant  that  a  landlord's 
lien  is  paramount  to  that  of  a  mortgagee's 
Uen  on  crops  raised  by  tenants  for  advances 
of  the  landlord  to  tbe  tenant  for  necessary 
money  supplied,  stock,  etc.,  to  make  a  crop. 
The  insistence  of  ai^Uant  for  reversal  is 
that  the  supplies  In  question  were  purchased 
by  James  M.  Ballard  from  P.  U  Blazer  upon 
credit,  with  Nelson  as  surety. 

The  testimony  is  in  conflict  as  to  whether 
Nelson  bought  the  suppUes  from  Blazer  and 
furnished  them  to  Ballard,  or  whether  Bal- 
lard purchased  the  goods  from  Blazer  upon 
the  security  of  his  landlord.  Nelson. 

P.  L.  Blazer  testified  that  the  suppUes  were 
sold  and  charged  to  Nelson  on  his  ledger 
him ;  that  Nelson  requested  him  at  the  begin- 
ning of  the  crop  season  to  let  Ballard  have 
suppUes  absolutely  necessary  to  mi^  the 
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crop  and  to  diai^  the  supplies  to  blm,  Nel- 
son. Blazer  adhered  to  this  statement 
thronghout  the  cross-examination. 

A  bin  for  aappUes  whlcb  bad  been  famish- 
ed by  P.  L.  Blaeer  to  James  H.  Ballard  waa 
Introdaced  la  evidence;  The  accomit  was 
made  out  against  J.  M.  Ballard.  Tbo  evi- 
dence showed  that  other  accounts  In  a  eira- 
llar  form  bad  been  presented  to  Ballard  by 
Blazer.  Blaser's  explanation  was  Uiat  tbe 
accoimt  was  made  ont  by  bis  yrtte  or  daugh- 
ter, and  that  be  did  not  know  bow  tbe  mis- 
take oecatred. 

Oarl  Nelson  and  J.  M.  Ballard  both  testi- 
fied In  tbelr  direct  ezamlnatlra  that  the  sap- 
plies  furnished  to  make  the  crop  were  pnr^ 
chased  from  Blazer  by  Ntison  upon  Nttaoa'a 
own  credit  It  Is  tme  upon  tbdr  crofls-ez- 
amination  that  they  varied  tbelr  testimony 
80  as  to  state  that  the  goods  were  purdiased 
from  P.  Ifc  Blazer  by  Ballard,  with  Ndson 
as  his  surety.  We  Qilnk  this  conflict  In 
tbelr  eTidaoce  was  the  result  of  not  under- 
standing tbe  meaning  of  the  terms  used  rath- 
er than  an  Intention  on  tb^  part  to  change 
or  modify  their  direct  erldence  upon  cross- 
examination. 

Our  impression  tnm  Ae  evidence  as  a 
whole  Is  that  It  was  tbe  Intention  of  the  par- 
ties, at  t^e  time  tbe  arranganents  were  made 
for  the  supplies,  tMat  they  were  sold  by 
Blazer  to  Nelson  for  Ballard  upon  Nelson's 
credit  At  least  we  are  unable  to  say  that 
the  finding  of  the  chancellor  to  tbat  effect 
was  ctntrary  to  a  <^r  preponderance  of  the 
evidence. 

No  error  appearing,  the  decree  la  affirmed. 


GARRETT  V.  BIQ  BEND  PLANTATION  CO. 
•t  al.    (No.  164.) 

(Supreme  Gourt  at  Arkansas.   Oct  17,  1921.) 

1.  Baakraptey  «S9200(3)— Garnlshmeat  lien 
obtalaed  within  four  noaths  of  a^IadleatlOB, 
lavalld. 

Where  plaintiff  garnished  money  belongiiig 
to  defendant  and  within  four  months  there- 
after defendant  was  adjudged  a  bankrupt,  tbe 
garnishment  lien  was  rendered  void  and  the 
garnishee  released,  uoder  Bankraptcy  Act  S 
67t  (U.  S.  Oomp.  St  i  9661). 

2.  Pleading  ^376— Fact  of  uljudloatloa  need 
not  bo  proved  whore  admitted. 

In  a  garnishment  proceeding  wherein  de- 
fendant's adjudication  in  bankruptcy  within 
four  months  was  set  up,  the  fact  of  adjudica- 
tion, being  admitted  by  plalntilPB  attorney,  did 
not  require  forther  proof. 

3.  QarnlshmoDt  «=9l57— Withdrawal  of  money 
■garalshod  Immaterial  where  deposited  la 
rogUtry  of  ooart 

That  defendant  has  withdrawn  and  spent 
the  money  garnished  held  immaterial,  where  it 


appeared  that  defendant  had  filed  bond  and 
later  deposited  a  sufficient  amount  of  money 
with  the  garnishee,  which  thereupon  paid  it 
Into  the  registry  of  the  court 

A^eal  from  Circuit  Court  White  Coun- 
ty; J.  M.  Jackson,  Judge. 

Actdon  by  B,  B,  Oarrett,  receiver  of  the 
First  National  Bank  of  Judsonia,  against 
the  Big  Bend  Plantation  Company,  the  Bald 
Knob  State  Bank,  garnishee,  wherein  Avery 
M.  Blount  as  receiver  in  bankruptcy  for  de- 
fendant Intervenes.  Judgment  for  interven- 
nr,  and  plaintiff  appeala  Affirmed. 

B.  B.  Garrett  receiver  of  tbe  First  Nation- 
al Bank  of  Judsonia,  brought  suit  by  at- 
tadunent  against  the  Big  B^  Plantation 
Company,  a  corporation  duly  organised  un- 
do* the  law  of  tbe  state  ta  Arkansas,  and  as 
grounds  for  tbe  attacbmoit  alleged  that 
said  corporation  was  disposing  of  its  prop- 
erty with  tbe  Intratlon  of  delaying  ^ud  bin- 
ding the  plaintiff  Is  the  eoUection  of  bis 
debt 

A  writ  at  gamisbment  was  Issued  against 
the  Bald  Knob  State  Bank  aUeging  that  it 
bad  In  its  possesslfHi  money  belonging  to  the 
said  corporation. 

The  garnishee  filed  an  answer  In  wblch  It 
admitted  tbat  It  was  indebted  to  tbe  Big 
Bend  Plantation  Company  in  the  sum  of 
¥1,105.09.  Avery  M.  Blount  Int^ened  In  tbe 
action  and  asked  that  the  money  garnished 
be  turned  over  to  him,  as  receiver  for  the 
Big  Bend  Plantation  Company,  which  has 
been  adjudged  a  bankrupt  by  the  federal 
court 

On  the  trial  It  was  shown  tbat  ab  tbe 
time  tbe  garnishment  was  Issued,  a  bond 
was  given,  uid  the  Big  Bend  Plantation 
Company  drew  tiie  money  out  ot  the  bank. 
Subsequently  the  Big  Bend  Plantation  Com- 
pany deposited  in  the  bank  $1,105.69  to 
cure  tbe  release  of  the  bond,  and  the  bank 
paid  that  money  to  the  drcult  cl^k  and  au- 
thorized him  to  release  the  bcmd.  This  was 
some  time  before  the  Big  Bend  Plantation 
Cominny  went  into  bankruptcy.  Th^  writ 
of  gamishmeiib  was  Issued  on  August  19, 
1920,  and  the  answer  of  the  garnishee  was 
filed  on  Sept^btf  11,  1^. 

According  to  tbe  teatlm<my  of  Avery  H. 
Blount  the  B^  Bend  Plantation  Company 
filed  a  petition  in  bankruptcy  <m  the  4th  day 
of  December,  1920.  We  quote  from  bis  tes- 
ttmony  the  following: 

"Q.  Has  the  Big  Bend  Plantation  Compan} 
been  adjudged  a  baukrupt?  A.  They  have. 
(We  object  to  that  because  they  cannot  prove 
it  in  that  way.)  A.  I  have  the  oripnal  rec- 
ord. 

"Q.  Do  yon  know  what  date  the  petition  was 
ffled?  A.  Yes,  sir;  I  know  the  date. 

"Q.  What  date  was  it?  A.  December  4, 
1920. 

"Q.  Has  the  Big  Bend  Plantation  been  ad- 
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judged  a  bankrupt?  A.  Tea,  lir.  (I  object  to 
it.  The  objection  fa  enatalned.  Note  the  ex- 
ception.) 

"Q.  Do  yoo  know  whether  or  not  the  Big 
Bend  Plantation  has  been  adjudged  a  bank- 
rupt. (We  oldeet;  it  ia  a  matter  of  xacord. 
The  objection  la  auatalned.    Note  the  ezcep- 

tioD.) 

"Mr.  Barber:  I  waot  to  call  the  conrt'e  at- 
tention to  the  fact  that  -when  this  question 
came  tip  last  Monday  the  attorneys  admitted 
that  the  voluntary  petition  tiad  been  filed  and 
that  the  Big  Bend  Plantation  Oompaity  had 
been  adjudged  a  bankrupt 

"Mr.  Brundidge:  That  may  be  teue,  and  I 
gueas  they  have  been  adjudged  a  bankrupt,  but 
we  object  to  that  way  of  proving  It." 

The  drcnlt  court  found  that  Oie  garnish- 
ment  proceeding  in  this  canae  were  com- 
menced  wlttaln  four  months  prior  to  the  til- 
ing of  the  petition  In  bankruptcy  i^lnst  .the 
d^endant  Big  Bend  Plantstlon  Company, 
and  Hiat  the  Big  Bend  Plantation  Company 
was  duly  adjudged  a  bankrupt  In  tbe  federal 
court 

The  court  further  found  tbat  the  gar- 
nishee, the  Bald  Knob  <State  Bank,  had  turn- 
ed over  tx»  the  cl^'k  of  the  drcuit  court 
Sl.105.69  belonging  to  th^  Big  Bend  Planta- 
tion Company.  Judgmmt  was  rmdered  turn- 
ing it  over  to  Avery  M.  Blount,  receiver  of 
the  Big  Bend  Plantation  Company,  bankrupt. 
In  the  federal  court 

The  case  ia  here  on  appeal. 

Brundidge  ft  Neelly,  ot  Searcy,  for  appel- 
lant 

Rogers,  Barber  ft  Henry,  ot  Little  Rodr, 
for  appellee. 

HABT,  J.  (after  stating  the  facts  as  above). 
Section  67f  of  the  Bankrupt  Act  of  1888 
(U.  S.  Comp.  St  I  0651)  provides: 

"That  all  levies,  judgments,  attachments,  or 
other  liens,  obtained  through  legal  proceed- 
ings against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of  a 
petition  in  bankruptcy  against  him,  shall  be 
deemed  nuU  and  void  In  case  he  is  adjudged  a 
bankrupt,  and  tbe  property  affected  by  the 
levy,  judgment  attachmeut.  or  other  lien  shall 
be  deemed  wholly  discharged  and  released  from 
the  same,  and  shall  [>as8  to  the  trustee  as  a 
part  of  the  estate  of  the  bankrupt,  ODless  tbe 
court  shall,  on  due  notice,  order  that  the  right 
under  such  levy,  judgment,  attachment,  or  oth- 
er lien  shall  be  preserved  for  the  benefit  of 
tbe  estate;  and  thereupon  the  same  may  pass 
to  snd  shall  be  preserved  by  the  trustee  for 
the  benefit  <rf  the  estate  aa  aforeaaid.  And 
the  court  may  order  inch  conveyance  aa  shall 
be  neceasary  to  carry  the  purposes  of  Uiis  sec- 
tion into  effect:  Provided,  That  nothing  here- 
in contained  shall  have  the  effect  to  deatroy  or 
impair  the  title  obtained  by  such  levy,  judg- 
ment, attachment,  or  other  lien,  of  a  bona  fide 
purchaser  for  value  who  shall  have  acquired 
the  seme  without  notica  or  reasonabla  cause 
for  inquiry." 


In  the  case  of  Clarke  t.  Larremore^  188 
U.  S.  486,  23  Sup.  Ct  363,  47  L  Ed.  55S,  It 
was  contended  that  inasmuch  as  tbe  sheriff 
had  sold  the  goods  levied  upon  before  SHag 
the  petition  in  bankruptcy,  the  proceeds  of 
the  sale  were  the  property  of  the  plaintiff  in 
execution,  and  not  of  the  bankrupt  at  the 
time  of  the  adjudication,  and  that  the  trustee 
therefore  had  no  title  to  the  sama  The 
conteaition  involved  the  construction  of  the 
section  of  the  Bankruptcy  Act  quoted  above. 

Mr.  Justice  Brewer  in  construing  the  sec- 
Uon,  and  dlqjHMlng  of  tbe  Goat«na«i  mader 
said; 

"This  contention  cannot  be  sust^ned.  The 
judgment  in  favor  of  petitioner  agahist  Ken- 
ney  was  not  like  that  in  Metcalf  v.  Baricer. 
187  U.  S.  165,  one  giving  effect  to  a  lien  there- 
tofore existing,  but  one  wUch  with  the  levy 
of  an  execution  issued  thereon  created  the 
lien;  and  as  judgment,  execution  and  levy  were 
all  within  four  months  prior  to  tbe  filing  of 
the  petition  in  bsnhruptcy,  the  lien  created 
thereby  became  null  and  void  on  tbe  adjudica- 
tion of  bankruptcy.  This  nullity  and  Invalid- 
ity relate  back  to  the  time  of  the  entry  of  the 
judgment  and  affect  that  and  an  subsequent 
proceedings.  The  language  of  the  statute  is 
not  *when'  but  in  case  he  is  adjudged  a  bank- 
rupt,' and  the  lien  obtained  through  these  le- 
gal proceedings  was  by  the  adju<Ocation  ren- 
dered auU  and  void  from  its  Inception.  Fur- 
ther, the  statute  provides  that  'the  property 
affected  by'— not  the  property  subject  to— the 
lien  ia  wholly  diacfaarged  and  released  there- 
from. It  Ib  true  that  the  stock  and  fixtnreii, 
the  property  originally  belonging  to  the  bank- 
rupt, had  been  sold,  but  having,  so  far  aa  the 
record  shows,  passed  to  a  *bona  fide  purchas- 
er for  value,'  It  remained  by  virtue  of  the  last 
clause  of  the  section  the  property  of  the  pur- 
chaser, unaffected  by  the  bankruptcy  proceed- 
ings. But  tbe  money  received  by  the  aheriff^ 
took  the  place  of  that  property." 

[1]  In  the  application  of  the  rule  there  an- 
nounced to  the  present  case,  when  the  Big 
Bend  Plantation  Company  was  adjudged  a 
bankrupt,  the  bankruptcy  statute  quoted 
above  operated  to  nullify  and  render  void  the 
garnishment  lien  obtained  by  the  plaintiff 
garnishing  the  Bald  Knob  State  Bank  and  to 
wholly  release  and  discharge  the  debt  due  the 
Big  Bend  Plantation  Company  from  bu<^  Hen. 
The  plaintiff  obtained  his  garnishment  lien 
subject  to  the  lien  being  defeated  if  a  peti- 
tion In  bankruptcy  was  filed  against  the  de- 
fendant Big  Bend  Plantation  Company  with- 
in four  months  from  tbe  date  tbe  garnish- 
ment lien  was  obtained  and  It  was  adjudi- 
cated a  bankrupt  In  such  cases  the  In- 
validity relates  back  to  the  Inception  of  the 
lien  so  that  for  all  purposes  the  lien  may 
be  said  never  to  have  existed. 

Therefore  It  was  not  necessary  to  prove 
tbat  the  Big  Bend  Plantation  Company  was 
insolvent  at  tbe  time  the  garnishment  lien 
herein  was  obtained.  See  Remington  on 
Bankruptcy  (Sd  EdJ  vol.  2,  par.  1467. 
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[2]  It  Is  admitted  tbat  tbe  record  shows 
that  the  petition  in  baokmptcy  was  filed 
within  four  months  from  the  time  the  gar- 
nishment Hen  was  obtained,  but  It  is  insisted 
that  the  record  does  not  show  that  the  Big 
Bend  Plantation  Company  was  adjudged  a 
banlirupt  and  that  on  this  account  the  mo- 
tion of  Avery  M.  Blount  to  dismiss  should 
bare  been  overruled.  The  court  expressly 
found  that  the  Big  Bend  J'lantatlon  Com- 
pany bad  been  adjudged  a  bankrupt  upon  a 
petition .  filed  in  Hie  federal  court,  and  we 
are  of  the  opinion  that  the  record  fairly 
supports  its  finding.  We  have  copied  in  our 
statement  of  facts  the  record  on  this  phase 
of  the  case.  It  Is  true  the  record  of  tbe 
bankruptcy  court  was  the  best  evidence  of 
the  rendition  of  the  Judgment.  Tbe  record 
here  shows  that  upon  objection  being  made 
to  the  oral  testimcny  of  Avery  M.  Blount, 
the  receiver  in  bankmptcy,  to  the  effect  that 
tbe  Big  Bend  Plantation  Company  had  been 
adjudged  a  tankmpt,  he  answered  that  he 
bad  the  original  record  of  the  bankruptcy 
court 

Tbe  court  sustained  an  objection  to  the  ad- 
judication being  proved  Iqr  oral  testimony. 
The  attention  of  tbe  court  was  then  called  to 
the  fact  that  the  question  had  already  been 
before  the  court  in  tbe  case  and  tbat  the  at- 
torney for  the  plaintiff  bad  admitted  that 
a  voluntary  petltltm  in  bankraptey  had  becD 
filed  and  that  the  Big  Bend  Plantation  Gom- 
pany  had  been  aidjndged  a  buikmpt  in  Uie 
federal  court.  Tha  attorneys  for  the  plain- 
tut  thai  resptmaed  tbat  lAls  might  be  tme; 
Under  this  state  of  tbe  record.  It  was  not 
necessary  to  prove  the  fact  again.  If  it  had 
already  been  admitted  in  the  case,  this  avoid- 
ed tbe  necessity  of  again  proving  tbe  fact 
and  tbe  court  might  find  that  an  adjudication 
of  bankruptcy  had  been  made  in  the  federal 
court.  The  record  clearly  shows  that  the 
petition  was  filed  within  four  months  after 
tbe  garnisbmenb  lien  was  obtained.  There- 
fore the  court  properly  sustained  the  motI<m 
to  dismiss  filed  the  rectiver  In  bank* 
«mptcy. 

[3]  It  is  fnrther  insisted,  however,  that  tbe 
Judgment  should  be  reversed  because  the  Big 
Bend  Plantadou  Company  had  withdrawn 
and  spent  the  money  which  was  tbe  subject- 
matter  of  the  garnishment  proceedinga 

Under  the  state  of  the  record  here  pre- 
sented, It  is  fairly  inferable  that  the  plain- 
tiff In  this  action  deposited  «l,105.fie  with 
the  Bald  Knob  State  Bank  to  take  the  place 
of  the  bond  It  bad  filed  when  the  attach- 
ment proceedings  were  sued  on,  and  that 
with  the  consent  of  tbe  plaintiff  tbe  Bald 
Knob  State  Bank  deposited  this  money  with 
the  circuit  clerk  to  be  paid  out  under  the 
orders  of  the  court.  In  short,  the  parties 
Seated  this  as  tbe  deposit  of  the  money 
into  the  registry  at  the  court  to  be  ordered 


paid  by  the  court  after  a  Judicial  ascertaln- 
ment  of  the  proper  person  to  receive  it 

It  follows  that  the  Judgment  muat  be  af- 
firmed. 


SMITH  T.  STATE.    {Ho.  166.) 

(Supreme  Court  of  Arkansas.  Oct  17,  1921.) 

r.  Rape  ^59(23)— Rofasal  vf  lastmtlsn  es 
•Isiple  asuatt  «Tor. 

In  a  prosecution  for  assault  with  intent  to 
rape,  where  defendant  admitted  putting  his 
arms  around  prosecutrix,  but  testified  that 
she  consented  to  intercourse,  it  wag  error  to 
refuse  to  instruct  as  to  simple  asBault;  the 
undisputed  evidence  not  showing  that  defend- 
ant was  guilty  of  assault  with  intent  to  rape 
or  nothing.' 

2.  Rape  «=s>40(l)— Charaoter  af  prosMstrixli 
prosaoutioa  tor  assault  with  lataot  nay  ha 
Impeaohed  to  show  oonatnt 

In  a  prosecution  for  assault  with  intent  io 
rape,  the  character  for  chastity  of  tbe  injured 
party  may  be  impeached,  not  to  justify  or  ex- 
cuse the  offense,  but  to  raise  a  presumption 
of  consent 

3.  Rape  4s>40(l)— Evidesce  of  good  oharac- 
tar  of  prosecutrix  held  Inadmissible  !■  proae- 
cuUoD  for  assault  with  Inteat. 

In  a  prosecution  for  assault  with  intent  to 
rape,  where  defendant  did  not  introduce  evi- 
dence as  to  the  reputation  of  prosecutrix,  it 
was  error  to  permit  Mie  state  to  show  her 
good  character  for  diastlty. 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty;  W.  A.  Dickson,  Judge. 

Huel  Smith  was  convicted  of  assault  with 
Intmt  to  rape,  and  he  appeals.  Reversed 
and  remanded. 

J,  8.  Utley,  Atty.  Oen.  and  EUtert  God- 
win and  W.  T.  Hammock,  Aist  Attys.  Gen., 
for  ttw  State. 

HART,  J.  Hud  Smith  prosecutes  this 
appeal  to  reverse  a  Judgment  of  conviction 
against  him  for  the  crime  of  assault  with 
intent  to  rape.  Smith  was  indicted  for  the 
crime  of  assault  with  intent  to  rape,  and 
was  convicted  of  the  crime;  his  pnnltthnwit 
being  fixed  by  tbe  Jury  at  a  term  of  three 
years  In  the  state  penitentiary. 

The  first  assignment  of  error  is  that  the 
^judgment  ehould  be  reveL-«ed  because  the 
court  refused  to  Instruct  the  Jury  on  the 
lower  offenses  enUiraced  in  the  Indictment. 
The  def«idant  was  indicted  for  Hie  crime  of 
assault  with  intent  to  ctHumlt  a  rape,  and 
the  court  fnUy  and  fairly  instructed  the  Ju- 
ry on  tlwt  pbase  of  the  case.  The  court 
however,  r^sed  to  instruct  the  Jury  on  the 
crime  ot  simple  assault 

The  prosecuting  witness  was  between  18 
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and  19  years  of  age  at  the  time  tbe  offense 
Is  charged  to  have  been  committed.  Accord- 
ing to  her  testimony  she  was  well  acquaint- 
ed with  the  defendant,  and  went  buggy  rid- 
ing with  Mm  on  the  night  In  question.  The 
defendant  first  put  his  arms  around  her 
a^iainst  her  will,  and  rode  in  tliat  position 
for  some  distance.  She  would  scream  for 
help  when  they  passed  honses,  but  failed  to 
attract  the  attention  of  anyone.  Finally  the 
defendant  stopped  the  horse,  wrapped  the 
bu;;gy  lines  around  the  whip,  and  told  her 
that  he  Intended  to  bave  Intercourse  with 
her.  She  resisted  him  with  all  her  power. 
He  tool!  both  of  her  hands  In  one  of  fats, 
pressed  her  down  on  the  buggy  seat,  stniclc 
her  on  the  face  and  neck,  and  forced  her  to 
yield  to  his  embraces.  She  resisted  him  in 
every  manner  possible.  The  defendant  then 
proceeded  to  drive  on,  and  presently  she 
dropped  her  hankerchief  out  of  the  buggy. 
She  asked  the  defendant  to  get  oat  of  the 
1}Megy  to  get  the  hankerchief  and  when  he 
did  so,  the  prosecuting  witness  whipped  up 
the  horse  and  left  him.  The  horse  In  turn- 
ing a  comer  overturned  the  buggy.  The 
prosecnting  witness  then  scrambled  out  and 
went  for  assistance  to  a  nearby  house.  In 
a  short  time  the  defendant  came  there  and 
asked  if  she  wanted  to  go  home  with  him. 
She  refused  to  go,  and  telephoned  for  her 
relatives  to  come,  or  send,  for  her.  She  re^ 
ported  the  fact  of  the  assault  as  soon  as  she 
reached  the  house.  . 

Tbe  defendant  admitted  that  he  bad  inter- 
course with  the  prosecuting  witness  on  the 
night  In  question,  but  claimed  that  it  was 
with  her  consent  He  described  In  detaU 
their  conversation  during  the  lide,  and  said 
that  there  was  no  resistance  whatever  oa 
the  part  of  tbe  pneecutlnK  witness. 

[1]  Under  this  state  of  the  record,  we 
think  the  court  erred  in  vefuslng  ta  give  the 
instmctloD.  This  is  not  a  case  where  tbe 
undisputed  evidence  sliows  that  tbe  defend- 
ant was  guilty  of  the  crime  of  assault  with 
Intent  to  rape  or  nothing,  and  the  case  does 
not  came  within  the  rule  announced  In  Rog- 
ers V.  State,  136  Ark.  161.  206  S.  W.  1^ 

The  jury  were  the  Judges  of  ttie  credtUll- 
ty  of  the  witnesses  and  tbe  to  be 

givoi  to  tbelr  testimony.  According  to  the 
testimony  ot  the  proeecotlns  witness,  tbe 
defendant  first  put  bis  arms  around  bar  and 
held  them  there  while  they  rode  for  some 
distance,  although  she  screamed  for  help 
whenever  they  passed  a  house.  The  defend- 
ant did  not  deny  putlng  his  arms  around  the 
prosecuting  witness,  but  said  that  she  con- 
sented thereto.  This  action  of  the  defendant 
as  testified  to  by  the  prosecuting  witness 
constituted  a  aimple  assault,  and  would  war- 
rant the  Jury  In  finding  blm  guilty  ttf  that 


offense  if  it  sliould  not  b^eve  the  subse- 
quent testimony  of  tbe  prosecuting  witness 
to  the  effect  that  the  defendant  had  connec- 
tion with  her  forcibly  and  against  her  will. 

As  we  have  already  seen,  the  Jury  were 
the  Judges  of  the  credibility  of  the  witness- 
es, and  mlgbt  have  b^eved  all,  or  a  part 
<jt,  the  testimony  ot  either  witness.  They 
might  have  believed  that  under  the  testi- 
mony of  the  prosecuting  witness  and  of  tbe 
defendant  himself  the  latter  was  guilty  of 
the  crime  of  simple  assault,  and  that  he  was 
not  guilty  of  the  graver  t^Eense.  In  any 
event,  the  dtfendant  had  the  right  to  have 
his  theory  of  the  case  submitted  to  tbe  Jury^ 
for  It  cannot  be  said  that  the  undisputed  evi- 
dence showed  that  he  was  guilty  of  assault 
with  intent  to  rape  or  nothing.  Allison  v. 
State,  74  Ark.  444,  86  S.  W.  40©;  Bruder  v.' 
State.  110  Ark.  402,  161  S.  W.  1066;  Han- 
ktns  T.  Stat^  103  Ark.  28,  145  S.  W.  524. 

It  Is  next  insisted  ttiat  the  Judgment 
should  1>e  reversed  because  the  trial  court 
erred  in  permitting  the  state  to  Introduce 
testimony  tending  to  show  the  good  charac- 
ter of  the  prosecuting  wltuess  tor  diastlty 
over  blfl  objections. 

[>]  We  tblnk  coonad  lor  Qie  defendant  Is 
correct  In  this  contenticn.  In  a  prosecution 
for  assault  with  an  Intent  to  mpe,  tiie  char- 
acter for  chastity  <^  ttie  Injured  party  may 
be  impeadied,  not  to  JusUi^  or  ezcoae  the 
offoise,  but  to  raise  a  presumption  of  her 
coaisent  feasant  r.  State,  15  Ark.  624,  and 
Jaefeson  v.  State,  92  Ark.  71, 122  S.  W.  lOL 
It  !b  only  what  the  accused  attacks  the 
(AastUy  of  tbe  prosecuting  witness  by  evi- 
dence of  r^utation  for  untihastlty  that  tbe 
prosecution  may  Introduce  evidence  of  her 
rqjtutatlon  for  chastity  to  discredit  such 
testinumy.  Underbill  on  Criminal  EMdence 
(2d  Ed.)  i  418,  p.  702. 

[3]  In  tbe  present  case  the  defendant  did 
not  introduce  any  evidence  as  to  the  r^n- 
tatiott  of  tbe  prosecuting  witness  tor  un- 
cbasUty,  or  of  lllit^  Intercourse  on  her  part. 
Hence  tbe  court  erred  In  admitting  tbe  state 
to  prove  the  reputatltm  of  the  wltneas  for 
chastity  because  her  reputatitm  in  that  re- 
gpect  bad  not  hean  assailed  by  tbe  defend- 
ant 

It  is  also  insisted  that  the  court  erred  in 
permitting  to  go  to  the  jury  the  record  of 
the  testimtmy  of  an  absent  witness  for  the 
state  on  the  examining  trial  of  the  defend- 
ant We  need  not  consider  this  assignment 
of  error.  The  record  shows  that  the  witness 
was  only  temporarily  ill,  and  the  question 
wiU  not  Ukely  arise  on  the  ntrlal  of  tbs 
case. 

For  the  errors  in  tbe  <H)liiion,  the  Judg* 
ment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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FERRELL  tt  al.  v.  MASSIE  M 
(N«»  161,  173.) 


(Supreme  Court  ot  ArkanBOa.  Oct.  17, 1921.) 

1.  MuoMpal  oorporetliHW  «=957l— Appeal  ia 
linMieeillBgs  to  eaforoa  baoeflt  asseMmwit 
4isMlM«d  for  fairnre  to  file  transcript  with- 
in 20  days. 

Crawford  &  Moses*  Dig.  |  5687,  providias 
that  the  transcript  oa  appeal  from  the  decree 
in  proceedings  to  enforce  assessments  shall 
be  filed  in  the  office  of  the  derk  of  the  Sa- 
preme  Court  within  20  da^s,  is  mandatory, 
antl  an  appeal  from  a  decree  of  aasesanient 
will  be  diBmiseed  If  tiie  transcript  ia  not  filed 
within  20  days. 

2.  Municipal  corporations  ^ssSTI— In  suit  to 
Mforoe  oollectloa  of  asseeementi  eress-eoni- 
pMnt  to  reatrala  MforMnwot  deea  net  af- 
fect raqalreaiMt  to  time  of  tllag  of  traa- 
seript 

In  a  oompUnt  to  enforce  c<dIection  of  a 
benefit  asBesKnent,  the  filing  o|  an  answer 
■and  cross-complaint  to  restrain  collection  and 
declare  the  district  invalid  does, not  take  the 
case  out  of  the  operation  of  the'  statute  with 
respect  to  the  limitation  of  time  for  filing  a 
transcript  on  appeal. 

-3.  Municipal  oorporatlona  «=9S70(l)— Statute 
anthorlzlng  vaealian  decrees  on  stipulation 
net  ia  conflict  with  statute  providing  that 
ohanoery  court  be  open  at  all  times  for  en- 
forcing assessments. 
Crawford  &  Moses'  Dig.  |  5081.  providing 
that  the  chancery  court  shall  always  be  open 
for  suits  to  enforce  collection  of  assessmentb, 
is  not  in  conSict  with  section  2190,  authoriz- 
ing vacation  decrees  on  stipulation  of  counsel; 
both  sections  being  applicable  to  suita  to  en- 
force c<^eetion  of  aasessments. 
Hart  and  Wood,  JJ.,  dissenting. 

Appeal  from  Prairie  ChanceiT  Ooort;  John 
H.  smiott.  Chancellor. 

Suit  by  J.  E.  Massle  and  others  against 
Hamp  Terrell  and  others.  Cause  heard  by 
the  chancellor  in  vacation  on  stipulation  of 
counsel.  Decree  for  plaintiffs,  and  defend- 
ants appeaL  Appeal  dismissed. 

Uehttty,  Donham  &  M^iafly.  of  Little 
IUkA,  for  appellants. 

J.  V.  HoltneDdorS;  ot  'Baiea,  and  Cbaa.  B. 
Tlnreatt*     JUttle  Bock,  for  appdleea. 

McCULLOOH,  C  J.  Apjtellees  constitute 
the  members  of  the  board  of  improvement  of 
an  improvemeDt  district,  created  under  the 
general  statutes  in  the  town  of  Hazen  for 
tbe  purpose  of  Improving  certain  streets  and 
sidewalks,  and  this  action  was  Instituted  in 
the  chancery  court  of  the  county  to  enforce 
the  payment  of  assessments  and  penaltl^ 
thereon,  Tbe  complaint  contains  allegations 
in  general  terms  setting  forth  the  creation  of 
the  district,  the  assessment  of  beoeflts,  etc., 
and  tbe  nonpayment  of  the  assessments  by 


the  def^idants.  A  Ust  of  the  unpaid  assess- 
ments  was  exhibited  with  the  complaint 

Appellants,  who  were  defendants  below 
and  are  the  owners  of  property  in  the  dis- 
trict, filed  a  Joint  answer,  in  whldi  they 
denied  all  thQ  aUegatl(niB  of  the  complaint 
with  respect  to  the  creaUon  of  the  district, 
and  the  levy  ot  assessments,  and  the  non- 
paymmt  thereof.  Xhey  also  Incorporated  In 
the  answer  a  cross-complaint  attaddn^  the 
validity  of  the  district  and  the  assessment 
of  benefits  oa  numeroua  grounds,  alleging 
fatliure  to  comply  viih  the  statute  wiXh.  re- 
spect to  the  original  petition  for  the  creation 
of  tbe  district,  the  second  petititm,  the  pub- 
lication of  notice,  the  otactment  of  the  or- 
dinances, and  various  other  things  reqiilred. 
by  the  statute.  Crawford  ft  Hoses*  Digest, 
i  6647  et  seq.  The  prayer  of  the  answer 
and  missKxnnplalnt  is  that  the  ordinances 
in  regard  to  the  district  be  declared  invalid, 
and  that  the  commissioners  be  restrained 
from  attempting  to  collect  aasessments  and 
from  further  proceeding  under  the  ordi- 
nances. 

The  caosa  was  heard  h^  the  <3iancenor  in 
vacation  on  stipulation  of  counsel,  and  a 
decree  waa  rendered  in  favor  of  appellees  for 
the  collection  of  tbe  unpaid  assessments  and 
for  the  sale  of  the  property  of  at^ellants  If 
the  assessments-  be  not  paid,  and  also  dis- 
missing the  cross-complaint  for  want  of 
equity.  An  appeal  was  prayed  and  granted 
by  the  dliancellor ;  but  the  transcript  was  not 
filed  In  this  court  within  20  days. 

[1]  There  Is  a  motion  to  dismiss  the  ai^eal 
on  the  ground  that  the  transcript  was  not 
filed  within  tbe  time  required  by  statute. 
The  statute  In  regard  to  improvement  dis- 
tricts situated  wholly  within  municipalities 
provides  that,  If  the  assessments  on  the  prop- 
erty be  not  paid  within  the  time  required,  the 
board  of  improTement  shall  "straightway 
cause  a  complaint  in  equity  to  be  filed  in  the 
court  having  Jurisdiction  of  suits  for  the  en- 
forcement of  liens  upon  real  property,  for  the 
condemnation  and  sale  of  such  delinquent 
property" ;  that  tbe  courts  shall  always  be 
open  for  the  purpose  of  taking  every  neces- 
sary step  in  such  suits;  that  in  the  decree  of 
condemnation  tbe  court  "shall  direct  that.  If 
the  sum  adjudged  shall  not  be  paid  within 
tea  days,  tbe  property  shall  be  sold  by  a 
commissioner,  appointed  for  that  purpose" ; 
that  no  at^eal  stiall  be  prosecuted  from,  such 
decree  "after  the  expiration  of  the  twenty 
days  herein  granted  for  filing  the  transcript 
In  the  clerk's  office  of  the  Supreme  Court"; 
and  that  the  transcript  "shall  be  filed  In  the 
ofilce  of  the  clerk  of  the  Supreme  Court  with- 
in twenty  days  after  the  rendering  of  the  de- 
cree appealed  from."  Crawford  &  Moses' 
Digest,  I  6673  et  seq. 

We  have  held  that  this  statute  Is  manda* 
tory  with  reject  po  the  time  for  obtaining 
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the  appeal  and  for  filing  the  transcript. 
Crandell  v.  BarrtsoD,  105  Ark.  110,  150  S. 
W.  560;  Miller  t.  White,  108  Ark.  253,  167 
S.  W.  934. 

[2]  This  Is  a  suit  for  the  collection  of  de- 
linquent assessments  as  provided  in  the  stat- 
ute; but  the  contention  is  that  the  cross- 
coniplatnt  of  appellants  attacking  the  valid- 
ity of  the  district  and  the  assessment  of 
benefits  takes  the  case  out  of  the  operation 
of  the  stotote  with  respect  to  the  IlmitatlMi 
of  time  for  taking  an  appeal  and  filing  ttie 
transcript. 

The  majority  of  the  court  are  of  the  opin- 
ion that  this  contention  of  counsel  Is  not  well 
founded.  The  manifest  purpose  of  the  stat- 
nte  Is  to  expedite  the  final  disposition  of 
suits  to  enforce  collection  of  assessments  In 
Improvement  districts  of  this  kind  (Miller 
V.  White,  supra);  and  when  a  suit  la  insti- 
tuted for  that  pnipose  It  still  retains  Its 
character  notwithstanding  an  effort,  way 
of  cross-complaint,  to  adjudicate  Invalldlt? 
of  the  district  The  statute  prescribes  the 
form  of  the  decree  In  audi  cases  and  fixes  a 
limitation  upon  appeals  "from  any  sndi  de- 
cree." The  decree  in  the  presoit  case  falls 
squarely  within  the  terms  of  the  statute, 
and  the  effect  of  this  limitation  is  not 
avoided  by  the  fact  that  appellants,  In  pre- 
senting a  defense  against  the  ^iforc^ent 
of  the  assessments,  pleaded  new  matter  by 
way  of  cross-complaint 

[31  It  Is  further  contended  by  counsel  that, 
since  the  statute  provides  that  the  ciiancery 
court  shall  always  be  open  for  the  purpose 
of  taking  necessary  steps  In  suits  to  wforce 
the  collection  of  assessments  (Crawford  ft 
Moses'  Digest.  |  6681).  the  statute  authoriz- 
ing vacation  decrees  on  stipulation  of  coun- 
sel (Crawford  ft  Moses'  Digest,  S  2100)  has 
no  application,  and  that  If  the  Tacati<Hi  de- 
cree in  this  case  be  valid  the  sult'must  be 
treated  as  one  not  falling  within  the  statute 
In  regard  to  salts  for  the  enforcement  of 
assessmmts.  The  two  statutes  are  not  at  all 
Inconslstoit  with  each  other  and  are  both 
ai^llcahle  to  suits  of  this  character.  The 
fact  that  under  the  statute  the  court  is  open 
at  all  times  for  the  hearing  of  such  cases 
does  not  affect  the  application  of  the  other 
statute  providing  for  vacatifnt  decreea  oo 
stipulation. 

The  transcript  not  having  been  filed  within 
the  time  specified  In  the  statute,  It  follows 
that  the  an}eal  must  be  dismissed. 

It  la  so  ordered. 

HART,  J.  (dissenting).  Judge  WOOD  and 
myself  do  not  think  that  the  majority  f^n- 
Ion  is  sound  when  aU  the  ma^al  facts  con- 
tained In  the  rec<»rd  are  considered.  Not  only 
did  the  defendants  file  a  crosfr-blll  assailing 
the  validity  of  the  Improvement  district  on 
numerous  grounds,  as  stated  In  the  majority 


oi^nlon,  but  In  addition  it  may  be  said  that  no 
objection  was  made  by  the  plalntUfs  to  the 
filing  of  the  cross-bilL  On  the  contrary,  they 
filed  an  answer  In  which  they  specifically 
denied  every  allegation  of  the  cross-blU  seek* 
Ing  to  assail  the  validllr  ot  the  district 

The  court  below  th&i  made  an  order  allow- 
ing the  defendants  to  take  proof  on  the  issues 
thus  raised.  Proof  was  taken,  and  the  case 
was  heard  in  the  chancery  court  upon  the 
pleadings  and  the  proof  made.  The  court 
made  spedflc  findings  sustaining  the  validity 
of  the  organization  of  the  district  and  spe> 
dflcally  dismissed  the  cross-bUl  of  the  de- 
fendants for  want  of  equity. 

The  parties  and  the  court  below  having  all 
treated  the  case  as  a  suit  to  test  the  validity 
of  the  district  It  is  manifestly  unjust  for 
this  court  on  appeal  to  characterize  the  case 
as  one  brought  under  the  statute  solely  to 
collect  assessments.  If  objection  had  even 
-been  made  to  the  filing  of  the  cross-blU,  the 
case  might  be  different,  but  we  cannot  per- 
ceive how  the  cose  still  retains  Its  character 
solely  as  a  suit  to  collect  assessments  under 
the  statute,  when  both  i;)artle8  by  their 
pleadings  made  It  a  suit  to  test  the  validly 
of  the  district,  and  the  court  below  so  treat- 
ed it 

The  chancery  court  had  jurisdiction  of  a 
suit  to  test  the  validity  of  the  district  and 
the  parties  having  submitted  themselves  to 
the  jurisdiction  of  the  court  In  such  a  suit 
and  the  court  below  having  tr^ted  it  as  a 
suit  to  test  the  invalidity  of  the  district 
and  having  decided  the  Issues  thus  raised, 
we  think  that  the  stetote  govonlng  appeals 
In  general  should  contn^  instead  of  the 
special  statute  relating  to  appeals  upon  pro- 
ceedings to  collect  assessments. 

Therefore  Judge  WOOD  and  the  writv 
respectfully  dissent 


DALLAS  V.  MOSELEY.   (No.  172.) 
(Snpremc  Gonrt  of  Arkansasi  Oct  17. 1021.) 

1.  Frauds,  statute  of  ^=>t  16(5)— Inapplleable 
to  broker's  contract  for  sale  of  real  estate. 

The  statute  of  frauds  la  inapplicable  to 
contracts  for  the  sale  of  real  estate  by  ■  bro- 
ker to  third  parties  (or  the  owners  of  land. 

2.  Pleading  «=32I7(2)  —  Demurrsr  to  aaswer 
relates  kack  to  complaint. 

A  demurrer  to  an  answer  relates  back  to 
the  complaiut 

3.  Brokers  «=»37— Denial  la  answer  of  broker 
that  a  payment  to  him  by  a  purchaser  was 
for  benefit  of  owner  of  land  held  not  sufH- 
eleat. 

A  deidal  In  the  aaswer  of  defendant  broker 
that  an  aUeged  payment  to  him  by  a  purchaser 
of  land  listed  with  him  was  made  to  him  for 

the  benefit  of  plaintiff  owner  was  not  soflteient; 
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where  It  wu  Umtted  by  bb  exi^biMtioii  tbftt  niH 
der  ft  ilde  agreement  with  tbe  pon^aeer  it  was 
to  be  regarded  as  compeDaatiMi  for  his  trouble 
and  expense  in  the  event  of  a  sale  not  being 
consummated  by  payment  of  the  balance  of  the 
purchase  price. 

4.  Brokers  ^»76  —  AgroMheat  that  owMst- 
meaey  paynent  to  broker  shouM  eonpenato 
him  for  troablo  n4  expouo  hold  aet  bladlag 

OB  owaer. 

In  view  of  the  loyalty  required  of  an  agent 
to  his  principal,  an  agreement  between  a  broker 
and  a  purchaser  of  land  that  an  earnest-money 
payment  received  by  him  should  be  regarded 
as  compensation  for  his  trouble  and  expense 
in  the  event  of  the  aale  not  bdng  eonsnmmated 
by  payment  of  the  balance  was  beyond  bis  an- 
thority,  and  without  the  owner's  fall  knowledge 
and  consent  could  not  bind  him,  and  it  was  the 
buyer's  duty  to  acconnt  to  the  owner  there- 
for. 

6.  PriBolpal  and  agent  ^66— Agent  mast  ao- 
oooat  for  money  rec^ved  for  principal. 

It  is  the  duty  of  an  agent  to  account  for 
money  of  his  principal  received  by  him. 

A|^>eai  from  Circuit  Coort,  Garland 
Gonnty;  Scott  Wood,  Judge. 

Action  by  A.  R.  Moatiey  against  D.  E.  Dal- 
las. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

A.  Carl,  of  Hot  SpringB,  for  appellant. 
Calvin  T.  Cotham,  of  Hot  Springs,  fbr  ap- 
pellee. 

HUMPHRETS,  J.  Tblfl  la  an  appeal  from 
the  Jndgmmt  of  the  Ctarland  dradt  oourt 
rendered  on  the  pleadngs  in  tbe  ca8&  Tb* 
court  overraled  the  demurrer  of  appellant 
to  the  complaint,  and  sustained  aiq;>ellee^8 
demurrer  to  appellant^s  answw.  Appelant 
stood  upon  bis  answer,  and,  refusing  to  idead 
further,  the  court  rendered  a  Judgment 
ai^st  lUm  for  |200,  which  bad  been  re- 
oelred  by  ai^llant  as  part  payment  on  ttie 
purchase  price  for  cntaln  land. 

The  gist  of  the  complaint  Is  that  aroellee, 
owner  of  the  south  half  of  tbe  west  half  of 
the  southwest  Quarter  of  section  J2,  township 
8  south,  range  20  west,  listed  It  with  appel- 
lant, a  real  estate  dealer,  for  sale  at  the  price 
of  «4,500,  $500  of  which  was  to  be  paid  in 
cash  as  part  paymmt  on  the  purchase  price 
of  said  property  to  bind  the  trad^  agreeing 
to  pay  aroellant  as  a'  cranmlsslon  tot  effect- 
ing the  sale  the  sura  at  $300 ;  that  pursuant 
to  the  agreement  a  sale  was  ^ected  to  a 
Mr.  Wood,  from  Houston,  Tex.,  who  paid 
appellant  $200  as  part  of  the  purduue  iwlce, 
for  the  use  ot  the  aivdle<^  agreeing  to  pay 
the  remainder  at  the  purdmse  iviee  as  soon 
as  he  could  move  from  Tecaa  to  Arkansas; 
that  a  week  or  two  later  ap^sOBnt  infonned 
appellee  that  Wood,  the  jvospectlve  pundiaa- 
a,  declined  to  consummate  the  deal  and  pay 
the  balance  of  the  purchase  price;  Out  there* 
upon  appellee  requested  appellant  to  pay 


htm  file  sum  of  $200,  which  be  had  received 
as  part  of  the  pur(^se  price  for  said  land  to 
bind  the  trade,  but  that  appellant  refused  to 
pay  Stttd  sum  to  him,  wrongfully  converting 
the  same  to  his  own  use.  The  gist  of  the 
answer  was  that  Mr.  Wood  verbally  agreed 
to  pundiase  the  property  through  appellant, 
the  agent,  from  appellee  for  $4,S00;  that 
Wood  paid  appellant  $200,.  with  the  under- 
standing and  agreement  between  Wood  and 
app^ant  that  if  Wood  failed  to  pay  for  the 
place  and  take  it  the  $200  was  to  be  the 
compensation  of  aroellant  for  trouble  and 
expense  Incurred  in  the  transaction;  that 
Wood  failed  to  pay  the  $4,600,  and  that  no 
sale  was  consummated,  and  for  that  reason 
appellant  had  not  received  the  sum  of  $200, 
or  any  other  amount,  fbr  the  use  and  benefit 
of  appellee,  ^e  answer  also  embraced  a 
plea  that  the  entire  transaction  waa  not  in 
writing,  and  was  therefore  void  under  the 
statute  of  frauds.  The  ground  of  demurrer 
to  the  complaint  was  that  the  facts  stated 
therein  did  not  constitute  a  cause  of  action. 
The  ground  of  the  demurrer  to  the  answer 
was  that  the  facts  stated  thereto  did  not 
constitute  a  defense  to  the  auctions  of  the 
complaint 

[t]  Appellant  first  contends  that  the  court 
erred  in  rendering  judgment  In  favor  of  ap- 
pellee agaliut  ain>tilant  because  the  alleged 
agreement  betweoi  appdlee  and  app^ant  In 
the  complaint  r^ted  to  the  sale  of  a  piece 
of  real  estate,  and,  not  being  In  writing,  waa 
v(dd  uader  tile  statute  ot  frauds.  Ai^l- 
lant  Insists  that  nobody  was  bound  by  the 
alleged  oral  agreement,  and  for  that  reason 
no  rights  or  liabilities  in  favor  of  or  against 
either  party  could  grow  out  of  the  agree- 
ment We  do  not  think  the  statute  Of  frauds 
applicable  to  contracts  for  the  sale  of  real 
estate  by  a  broker  to  third  parties  for  the 
owners  of  land. 

This  court  said,  in  the  case  of  Kemplier 
v.  Gans,  87  Ark.  221,  111  S.  W.  1123,  that  "a 
contract  for  the  ^ployment  of  an  agent  to 
find  a  purchaser  of  lands  Is  not  within  the 
statute  of  frauds."  This  doctrine  has  been 
reannounced  and  adhered  to  in  later  cases. 
Forrester-Duncan  Land  Co.  v.  Evatt,  90  Ark. 
801,  110  a  W.  282;  Vaught  v.  Paddock,  98 
Ark.  10,  13S  S.  W.  331;  Barr  v.  Johnson, 
102  Ark.  8T7,  144  8.  W.  527. 

[t-4]  Appellant  also  contends  that  the  court 
erred  in  overruling  the  demurrer  to  the  com- 
plaint and  sustaining  the  demurrer  to  the 
answer.  The  demurrar  to  the  answer  relates 
ba(^  to  tb»  complaint,  and  we  find  no  suffi- 
cient dmlal  of  the  allegations  of  the  com- 
plaint to  the  effect  that  appellant  was  acting 
in  the  capacity  of  agent  for  appellee  to  sell 
the  tract  of  land  In  question  upon  terms  there- 
in spedfled,  and  that  the  $200  sued  for  was 
received  by  appellant  as  pert  payment  of  the 
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purchase  price  for  tbe  laud  by  Wood,  it  is 
true  the  answer  denies  that  tbe  initial  pay- 
ment was  made  to  appellant  for  the  beneflt 
of  appellee,  but  this  denial  Is  limited  by  an 
explanation  which  does  not  n^^tlve  the  alle- 
gations in  the  complaint  that  It  was  received 
for  appellee's  beneSt  The  explanation  la 
that  under  and  by  virtue  of  a  side  agreement 
betwem  appellant,  appellee's  agent,  and 
Wood,  the  purchaser,  the  $200,  In  the  event 
the  sale  was  not  consummated  by  tbe  pay- 
ment of  the  balance  of  the  purchase  money, 
should  be  regarded  as  compensation  of  appel- 
lant for  the  trouble  and  expense  incurred  by 
him  In  the  transaction.  Appellee  was  not 
apprised  of  any  such  agreement  nor  a  party 
to  it  It  could  in  no  wise  bind  him. 

The  gravamen  of  the  comi^alnt  was  an 
allegation  to  the  effect  that  an  agency  was 
created  for  tbe  sale  of  lands.  The  suffldency 
of  the  answer  to  the  Issues  tendered  must  be 
determined  by  the  rules  governing  principal 
and  agent  in  contracts  for  the  sale  of  lands. 

It  was  alleged  in  the  answer  that  the 
Initial  payment  of  |200  was  received  by  ap- 
pellant as  a  forfeit  for  his  personal  use  by 
way  of  reimbursement  if  the  sale  was  not 
consummated.  It  was  not  alleged  that  appel- 
lee knew  anything  about  ttiia  arrangement 
or  autborlzed  it  Under  tba  rules  of  prln- 
-dpal  and  agent  SDch  an  agreem^t  was 
beyond  the  autborlty  conferred  by  appellee  <m 
appellant 

Ix^alty  is  one  of  tbe  first  duties  an  agnt 
owes  to  his  principal.  An  arrangement  sadi 
as  is  pleaded  in  the  answer  between  the  agent 
and  tbe  purdiaser,  without  tbe  knowledge 
and  consult  of  appellee^  could  not  be  regard- 
ed as  loyalty  of  the  agrat  to  the  landowner. 

The  rule  Is  w«U  expressed  In  tbe  text  In 
Ruling  Case  Law,  roL  21,  p.  828.  It  Is  said 
there: 

"In  tbe  exercise  of  good  faith,  skill  and  dili- 
gence, the  agent  Is  bound  to  keep  his  principal 
informed  of  all  matters  that  may  come  to  bis 
knowledge  eoneeming  the  principal's  rights  and 
interests.  For  example,  if  after  receiving  in- 
structions to  aell  property  on  certain  specified 
terms,  the  agent  learns  that  other  and  more 
advantageous  terms  can  be  obtained,  it  is  his 
plain  duty,  and  he  is  under  every  legal  and  mo- 
ral obligation,  to  communicate  tbe  facts  to  the 
principal,  that  be  may  act  advisedly  in  the 
premises." 

The  fallowing  oauneiation  at  page  829  of 
tbe  same  work  Is  applicable: 

"The  doctrine  is  ftuniliar  that  an  agent  can- 
not, dther  directly  or  indirectly,  have  an  in- 
terest in  tbe  sale  of  the  property  of  bis  prind- 
pal  which  is  within  the  scope  of  liis  agency, 
without  the  consent  of  his  principal,  freely  giv- 
en, after  full  knowledge  of  every  matter  linown 
to  the  agent  which  might  affect  the  principaL" 

[i]  The  matter  pleaded  by  way  of  defaise 
to  the  auctions  In  the  complaint  was  n<^ 


and  could  not  constitute  a  d^ense  wittaoat 
full  knowledge  and  consult  of  the  appellee. 
Knowledge  and  consent  on  the  part  of  the 
appellee  was  not  pleaded.  Under  Ihe  plead- 
ings as  framed,  therefore,  the  $200  received 
could  have  been  received  for  no  other  purpose 
than  the  use  and  benefit  of  appellee.  Under 
tbe  allegations,  It  was  not  proper  for  appel- 
lant to  appropriate  the  amount  paid.  It  was 
bis  duty  to  accoimt  for  it  to  his  prlndpal. 
It  is  the  duty  of  an  agent  to  account  for 
money  for  his  principal  received  by  bim.  21 
O.  L.  p.  832. 

The  allegations  in  tbe  answer  not  being 
snffldent  to  meet  the  issue  tendered  in  the 
complaint,  It  was  proper  to  sustain  a  demur- 
rer to  the  answer.  We  think  the  allegations 
of  the  complaint  constituted  a  cause  of 
action,  and  it  was  therefore  proper  to  ovot- 
rule  the  demurrer  to  the  complaint 
'  No  error  having  been  committed  by  the 
court  in  Its  ruling  on  tbe  demurrers,  nor  In 
the  rendition  of  a  judgment  against  appellant 
when  he  stood  upon  his  answer  and  refused 
to  {dead  further,  the  Judgment  Is  affirmed. 


GRIFFITH  V.  HICKS.   (No.  167.) 
(Supreme  Court  of  Arkansas.   Oct  17,  1921.) 

1.  Accosot  stated  ^1— Extotesoe  of  deter- 
mined under  law  of  state  In  whloh  statement 
of  aoooust  wu  malM  astf  reoeivad. 

Where  the  statement  (tf  an  account  was 
mailed  and  received  in  the  same  state,  the 
question  of  wbether  there  was  an  account  stat- 
ed will  be  determined  under  the  law  of  such 
state. 

2.  Aeoont  suted  «=>6(2)-^eooaBt  rendered 
not  ofcjeoted  to  In  raasesaMe  time  becomes  as 
"aoooust  sUtad." 

Where  one  par^  to  mntoal  dealings  ren- 
ders to  the  other  a  statement  purporting  to 
set  forth  all  tbe  Items  of  indebtedness  on  the 
one  side  and  credit  on  the  other,  the  account 
so  rendered,  if  not  objected  to  within  a  rea- 
sonable time,  becomes  an  account  stated,  and 
cannot  afterwards  be  impeached  except  for 
fraud  or  mistake. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accoont 

Stated.] 

3.  Account  stated  €==>6(2)— Retention  of  ac- 
count apparently  beyond  reasonable  -  time 
open  to  explanation. 

The  retention  of  an  account  apparently  be- 
yond a  reasonable  time  is  open  to  explanation 
in  action  involving  issue  as  to  whether  it  be- 
came an  account  stated, 

4.  Account  stated  ^=96 (4)— Debtor  conid  not 
exeuse  fallare  to  object  within  two  years  by 
showing  that  objection  was  made  to  third  per- 
son thinking  third  parson  ereditor's  agent 

In  an  action  on  an  account  stated,  defend- 
ant could  explain  delay  in  ol^ectton  to  state-. 
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ment  of  accotmt  hj  showing  that  he  objected 
to  statement  of  account  to  plaintiff's  lav  part- 
ner thinking  the  partner  plaintiff's  agent  in  the 
premises,  bat  could  not  explain  bis  failure  to 
object  during  a  period  of  two  years  bj  such 
OTidenee,  aince  it  was  his  dntj  to  ascertain  the 
antiiority  of  the  partner  vithin  a  reasonable 
time  and  to  object  to  statement  to  plaintiff  or 
his  duly  authorized  agent  within  a  reasonable 
time,  and  since  such  period  was  not  a  reasona- 
ble time. 

5.  Aoeount  stated  «=96(2)— Objwtloa  to  atata- 
neat  of  aecount  must  to  nada  to  eradltor  or 
daly  authorized  agont 

l}et\tor's  objection  to  statement  of  account 
to  prevent  it  from  becoming  an  account  stated 
must  be  made  to  creditor  or  his  duly  auUiorized 
agent. 

Appeal  from  Circuit  Court,  White  Coun- 
ty; J.  &f .  Jackson,  Judge. 

Suit  by  John  T.  Hicks  against  George  C. 
GrlfflUi,  in.  Which  defendant  filed  a  counter- 
claim. Jndfftnmt  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

John  E.  MlUer  and  O.  IB.  Tingling,  both  of 
Searcy,  tor  appellant. 

J.  N.  Bacbels,  at  Searcy,  for  appellee. 

SMITH,  J.  This  is  a  suit  filed  by  appel- 
lee. Hicks,  agalQSt  appellant,  Grlfflti^  upon 
a  atatonait  of  an  account  which  is  alleged 
to  have  become  an  account  stated. 

Hicks  was  a  resident  of  this  state  until 
1916,  when  he  removed  to  St  Louis,  where  be 
has  sin<?e  resided.  Griffith  is  also  a  resident 
of  that  city.  Hicks  was  for  many  yearn  the 
atforney  in  this  state  for  Griffith,  whose  in- 
terests here  were  varied  and  valuable.  The 
professional  relation  was  mutually  satisfac- 
tory and  the  personal  relation  was  close  and 
cor^l,  as  shown  by  the  correspondence  he- 
tween  the  parties  offered  in  evidence. 

Griffith  is  shown  to  be  a  man  of  large  af- 
fairs, and  from  time  to  time  loaned  Hicks 
considerable  sums  of  money.  One  such  loan 
was  evidenced  by  a  note  dated  February  23, 
1913,  for  the  sum  of  $1,781.25,  due  one  year 
after  date.  This  note  waa  executed  jointly 
by  Hicks  and  one  EL  A.  Bobbins,  of  Searcy, 
Ark. 

Finally  an  estrangement  grew  np  between 
Hicks  and  Griffith,  and  on  November  19, 1917, 
Hicks  rendered  Griffith  what  Hlcbs  testified 
was  a  complete  statement  of  the  account  be- 
tween them,  in  which  he  embraced  all  the 
Items  of  professional  service  for  wbitdi 
charges  had  been  made,  and  credited  the  ac- 
count with  payments  received  and  also  with 
the  note  signed  by  tilmself  and  Robbfns. 
Griffith  received  the  account  the  day  after  It- 
was  mailed.  No  objection  of  any  kind  to 
the  account  was  made  by  him  except  as  here- 
inafter stated. 

Griffith  saw  R(Abins  In  Searcy  and  de- 
manded payment  of  the  note,  and  liobblns 


communicated  that  fact  to  HIcka  in  July, 
1919.  When  advised  of  this  demand  cm  Rob- 
bins,  Hicks  told  Bobbins  that  he  would  at- 
tend to  the  note,  as  that  was  an  affair  be- 
tween himself  and  Griffith.  This  assurance 
satisfied  Bobbins,  and  he  gave  the  matter  no 
further  attention.  Bobbins  died  in  August, 
1919,  and  some  months  thereafter  Griffith 
filed  the  note  with  the  administrator  of  Rob- 
bins'  estate«for  allowance  and  classlflcatlon. 
This  proceeding  waa  had  In  the  probate  court 
of  White  county,  the  county  In  which  Rob-' 
bins  lived  and  in  which  the  administration 
on  his  estate  was  pending. 

On  January  S,  1920,  whldti  was  immediate- 
ly after  Hicks  had  been  advised  that  the 
note  had  been  filed  as  a  claim  against  Bob- 
bins* estate,  Hldts  brought  this  anit.  On 
January  20,  1920,  Griffith  filed  an  answer, 
denying  liability  for  the  items  comprising 
Hicks'  account  At  the  same  time  he  filed  a 
counterclaim  and  inayed  Judgment  against 
Hicks. 

In  the  direct  examination  of  <frifflth  in 
the  trial  from  which  this  appeal  comes  he 
was  asked  if  he  bad  talked  with  any  one 
about  the  statement  he  had  received  from 
Hicks.  He  answered  that  shortly  after  he 
got  the  statement  he  had  a  talk  with  Mr. 
Comwell,  who  was  Hicks'  law  partner.  This 
conversation  occurred  in  Griffith's  office, 
where  CornweU  had  come  as  the  representa- 
tive of  Hicks  to  discuss  a  matter  of  business 
between  Hicks  and  Qriffith  but  which  had 
no  relation  to  the  Items  covered  in  the  ac- 
count which  Hicks  had  mailed  to  Griffith. 
Griffith  was  asked : 

"What,  if  anything,  did  CornweD  represent 
to  you  about  tbe  contract;  I  mean  about  the 
statement,  and  about  the  amount  due  or  daimed 

to  be  due  Mr.  Hicks?" 

An  objection  to  this  question  was  sustain- 
ed.  Griffith  was  further  asked: 

"Did  Comwell  come  there  to  see  yon  aa  tbe 
representative  of  Hicks?" 

And,  also: 

"Did  Comwell  state  to  yon  that  he  wanted 
to  talk  to  you  about  the  aeeottnt  which  Hicks 
had  rendered  to  you?" 

Objecttons  were  aostained  to  both  dieae 
questions.  Thereupon  GrtffiUi  offered  to 
show  that— 

"Mr.  Oomwen,  the  law  partner  of  Mr.  Hicks, 
came  to  see  Mr.  Griffith  about  the  account 
and  asked  to  talk  to  him  about  it  and  at  that 
time  he  denied  owing  Mr.  Hicks  aoytiiing  on 

the  items  charged  to  him." 

This  offer  of  proof  was  by  the  court  re- 
fused, and  Griffith  excepted. 

Griffith  gave  testimony  sufficient  to  raise 
an  issue  for  the  Jury  as  to  the  correctness  of 
Hicks'  account  if  the  account  was  not  iv 
fact  an  account  stated. 
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Hlcfes  denied  that  Oonwell  bad  an?  au- 
thority to  represent  or  act  for  him  Id  adjust- 
ing or  settling  his  account  against  Griffith. 

The  court  directed  the  Jury  to  return  a 
verdict  In  favor  of  Hicks,  and  this  appeal  is 
prosecuted  to  review  that  action. 

[1]  The  statement  of  the  account  was  mail- 
ed and  received  in  Missouri,  and  we  must 
therefore  look  to  the  law  of  that  state  to  de- 
termine whether  the  account  became  stated. 
The  case  of  BIoss  v.  Aurora  Milling  Oo.  (Mo. 
App.)  220  8.  W.  833,  is  said  to  be  the  latest 
expreaslon  of  an  appellate  court  of  that  state 
on  the  gueettoQ  of  an  account  stated.  This 
decision  Is  by  the  Springfield  Court  of  Ap- 
peals, and,  in  defining  an  "account  stated," 
the  court  gnotes  from  the  case  of  Powell  v. 
Pacific  B.  R.,  65  Mo.  6SS,  the  following  lan- 
guage ot  the  Supreme  Court  of  that  state: 

"An  acconnt  settled  between  the  debtor  and 

creditor  therein  in  which  a  sum  of  money  or 
balance  la  agreed  on  and  an  acknowledgment 
by  one  In  favor  of  the  other  of  a  balance  or 
sum  certain  to  be  due  and  an  express  or  im- 
plied promise  to  pay  the  awn  1^  one  to  the 
other." 

Continuing,  Cox,  P.       epeaking  for  die 

court,  said: 

"To  constitute  an  acconnt  itated,  the  debtor 
and  creditor  must  both  agree  to  the  correct- 
ness of  the  account,  and  in  addition  thereto  the 
debtor  must  agree  to  pay  or  eatisty  the  amount 
agreed  upon  ajid  the  creditor  must  agree  to  ac- 
cept the  payment  ot  the  agreed  sum  In  satts- 
factlon  of  the  account. 

"The  agreement  may  be  proven  by  e^denee 
either  direct  or  drenmstantial  as  any  other 
fact  may  be  proven,  or,  if  the  party  to  whom 
the  account  is  rendered  retains  it  without  ob- 
jection for  an  unreasonable  length  of  time, 
his  so  retaining  it  will  justify  the  inference 
that  he  has  approved  it,  and  in  snch  a  case 
other  proof  of  his  acceptance  and  agreement 
to  pay  is  not  required.  Kenneth  Inv.  Co.  v. 
Bank,  96  Mo.  App.  12S,  135,  70  S.  W.  173; 
Mo.  Pa&  I^.  Co.  V.  Coombi  &  Bro.  Com.  Co., 
71  Mo.  App.  299." 

Under  this  test,  the  majority  are  of  the 
opinion  that  the  account  rendered  became 
an  account  stated  for  the  following  reasons : 

[2]  Where  parties  have  had  mutual  deal- 
ings, and  one  renders  to  the  other  a  state- 
ment, purporting  to  set  forth  all  the  Items 
of  indebtedness  on  the  one  side  and  credit  on 
the  other,  the  account  so  rendered,  if  not  ob- 
jected to  In  a  reasonable  time,  becomes  an 
account  stated,  and  camiot  afterwards  be  Im- 
peached, except  for  fraud  or  mistake.  Law- 
rence V.  Ellsworth,  41  Ark,  502,  and  Duna- 
vant  V.  Fields,  68  Ark.  634,  60  S.  W.  420. 

[S-S]  The  law  requires  an  objection  with- 
in a  reasonable  time.  The  retratlon  of  the 
account  appar^tly  beyond  a  reasonable  time 
Is  open  to  explanation,  and  Orifflth  might 
have  explained  his  waiting  for  a  time  by 
showing  that  he  thought  the  law  partner  of 
Hicks  was  the  latter'a  agent  in  the  premises. 


The  objectlrai,  however,  must  be  something 
more  than  a  mental  operation  on  the  part  of 
the  person  receiving  the  account  The  ob- 
jection must  be  made  to  tiie  party  rendering 
the  account,  or  his  duly  authorized  agent. 
Hence  GrlflSth  could  not  excuse  his  delay  of 
two  years  In  falling  to  object  to  the  account 
by  showing  that  he  thought  he  had  made  ob- 
jection to  a  duly  authorized  agent  of  Hicks. 

In  determining  what  was  a  reasonable 
time  within  which  to  object,  the  court  might 
permit  Griffith  to  explain  the  delay  by  show- 
ing that  he  made  objection  to.Hlcks'  law  part- 
ner, thinking  he  was  Hlcka*  agent.  He  could 
uot  excuse  himself  Indefinitely  on  this  ac- 
count It  was  bis  duty  to  ascertain  the  au- 
thority of  Hicks'  law  inrtner  In  the  prem- 
ises within  a  reasonable  time,  and  be  could 
not  retain  the  account  for  20  months  with- 
out objection  and  excuse  bis  delay  by  show- 
ing that  he  thought  he  had  objected  to  a  duly 
authorized  agent  of  Hicks.  This  would  be 
to  allow  his  mental  attitude  In  the  premises 
to  govern  and  would  excuse  the  communica- 
tion of  his  objection  to  the  other  party  for 
an  indefinite  length  of  time.  This  is  not  the 
law.  The  objection  must  be  made  to  the 
party  rendering  the  account,  or  his  duly  au- 
thorized agent,  within  a  reasonable  time. 

It  is  the  opinion  of  the  CHIEF  JUSTICE 
and  the  writer  tbat  the  excluded  testlmtmy 
of  Griffith  should  have  been  admitted,  and 
that  the  actual  agency  and  authority  of 
Comwell  la  not  of  controlUziK  Importance. 
An  account  readered  becomes  an  account 
stated  only  by  the  admission  of  Its  correct- 
ness by  the  debtor.  This  admission  may  be 
made  expressly,  or  It  may  arise  by  Impllcatitm 
from  the  circumstances  of  the  case.  But  an 
account  cannot  become  an  account  stated  un- 
less the  debtor,  expressly  or  by  Implication, 
admits  its  correctness.  The  proi>er  inquiry, 
therefore,  is:  What  did  Griffith  do?  Was 
his  conduct  such  as  that  it  must  be  said  tbat 
he  has  impliedly  assented  to  the  correctness 
of  the  account?  The  assent  of  the  debtor  Is 
ordinarily  Implied  from  the  length  of  time 
during  which  the  account  Is  retained  by  the 
debtor  without  objection  mad&  The  courts 
therefore  hold  that  the  debtor  may  show  any 
fact  or  drcomstance  which  r^ls  the  impli- 
cation tbat  he  has  assented  to  the  correctness 
of  the  account 

So,  here,  we  think  the  question  of  Grif- 
fith's assent  was  for  the  Jury.  In  determining 
whether  Griffith  has,  by  implication,  assent- 
ed, we  view  the  drcumstanoes  from  his  per- 
spective, for  it  la  his  acquiescence  or  nonac- 
quiescence  that  we  seek  to  determine.  IMd 
he  believe,  and  was  it  reasmable  for  him  to 
believe,  that.  In  his  conversation  with  Corn- 
well,  the  law  partner  of  Hicks,  he  had  de- 
nied liability;  It  being  borne  in  mind  that 
Griffith  supposed  that  Comwell  had  been 
sent  to  him  by  Hicks  to  discuss  the  account 
and  tbat  no  further  communication  between 
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Hicks  and  Griffith  occurred  after  tbe  receipt 
of  the  account  through  the  malls  and  Griffith's 
repudiation  of  liability  for  any  of  the  it«ns 
oovered  by  it  in  his  convOTsatlon  with  Corn- 
well?  Or,  to  state  tlie  proposition  converse- 
ly, must  we  say.  as  a  matter  of  law,  tha^ 
because  of  the  lapse  of  time  herein  shown, 
Griffith  must  be  held  to  have  assented  to  the 
correctness  of  the  account,  notwlthatandlns 
his  denial  of  liability  to  Gomwell  and  the 
absence  of  any  further  communication  on 
the  subject  from  Hicks?  We  think  the  ques- 
tion of  Griffith's  assent  Is  one  of  fact  which 
Aonld  have  been  submitted  to  the  Jxay. 

Aa  has  been  said,  Griffith  gave  testimony 
QnestioDlng  the  accuraey  both  of  the  diargea 
and  credits  on  Hides'  account;  but  if  the  a<>- 
connt  is,  in  fact,  an  account  stateOt  these 
last  qnestioBS  pass  out  of  the  case. 

As  before  stated,  the  majority  are  of  tlie 
opinion  that  tbe  account  rendered  became  an 
account  stated.  31ie  Jndgmant  !■  tfaefetoi* 
afflrmed. 


Wright  v.  benwett,  (No.  leo.) 

(Supreme  Court  ot  Arkansas.   Oct  17,  1821.) 

1.  AppeaJ  asd  error  *=>I009(3)— A  ohaaoal- 
lor*!  findings  on  evenly  balaaoed  tenttaoay 

will  not  be  disturbed. 
Where  in  a  suit  to  restrain  a  real  estate 
broker  from  coUectius  a  note  for  commissions 
on  the  ground  of  fraud,  the  testimony  was 
evenly  balanced,  the  Supreme  Court  will  not 
dlstarb  the  flndtnga  of  the  chancellor. 

2.  Brokers  «=»66(l)— Prinolpal  held  eatltled 
to  rely  on  broker's  repreeentationa. 

In  a  suit  to  restrain  a  broker  from  col- 
lecting a  notf  leprcsentijig  commisdons  on  tbo 
ground  that  be  had  made  false  representations 
as  to  tbe  demands  made  by  tbe  otiier  party  to 
the  exchange  of  lands,  Md  that  the  prindpal 
ws«  entitled  to  rely  on  the  statenjents  made  to 
Um  by  the  broker  as  his  agent,  and  was  not 
bound  to  inqtdre  ^  the  oilier  partr  to  the 
toaasaetlon. 

S.  Brokers  «=3e9(8)— ^Sonsainnailon  ef  deal 
after  learning  of  broker's  nlsropresentatlens 
M  bar  te  esjtln  eoHeetlen  ef  oonmlsslonB. 

In  a  suit  to  restrain  a  broker  fnHn  coUect- 
a  note  representlBg  commisdoas,  that 
plaintiff  consummated  the  desl  after  learning 
«t  his  broker's  falne  representations  regard- 
lag  the  demands  of  the  other  parties  to  the 
transaction  Md  no  bar,  be  being  bound  regard- 
less of  such  misrepresentatioua. 

Appeal  from  Benton  Chancery  Ooort;  Ben 
F.  McMahan,  (^lancellor. 

Bolt  by  jM.  G.  Bennett  against  H.  U. 
Wright  to  restrain  tlie  collection  of  a  note- 
Decree  for  plaintiff  and  defaidant  appeals. 
Affirmed. 


Duty  ft  Duty,  of  Bogers,  and  Lee  Seamstu-, 
of  Bentonvllle.  for  amcUant 
Appellee  pro  m. 

HcCUIiLOCH,  O.  J.  Appellee  owned  a 
&nn  In  Benton  county,  and  listed  It  with 
aiH>6llant  for  sale  or  exchange,  agreeing  to 
pay  a  commission.  A.  L.  Plckerall  and  I*. 
A.  Dykes  also  owned  a  farm  In  Benton  coun- 
ty, and  listed  same  with  appellant,  who « 
negotiated  an  exchange  between  sj^lee  and 
those  parties.  Under  the  terms  of  the  ex- 
change Plckerall  and  Dykes  were  to  pay  the 
sum  of  1600  to  appellee.  They  executed  a 
note  to  appellant  for  said  amount,  and  ap- 
pellee instituted  this  action  against  ai^el- 
lant  to  restrain  bim  from  collecting  the  note, 
on  the  ground  that  he  had  misrepresented 
the  terms  of  the  sale  to  appellee.  The  con- 
troversy between  a];v)eUant  and  appellee  re- 
lates to  the  amount  of  the  commission  and 
certain  alleged  representations  made  by  ap- 
pellant to  appellee  concerning  the  terms  of 
the  trade  ttetweeu  the  appellee  and  Pidcerall 
and  Dykes.  The  c(»tentlon  of  apj>dlee  is 
that  he  first  demanded  the  sum  of  91.000  in 
tbe  trade,  but  finally  agreed  to  accept  $600  on 
condition  that  appelant  would  only  require 
him  to  pay  $200  commission;  but  that  appel- 
lant subsequently  represented  to  bim  (appel- 
lee) that  Plckerall  had  refused  to  coosiumnate 
the  trade  unless  he  should  receive  $300  of  the 
$600' that  was  paid  la  the  exchange^  and  that 
appellee,  in  order  to  consummate  the  trade 
and  in  reliance  ui>ou  the  representations  of 
appellant  concerning  the  demand  of  Plcker- 
all, consented  to  this  arrangement.  The 
allegation  of  the  complaint  Is  that  the  r^re- 
sentatlons  made  by  appellant  concerning  the 
demand  of  PiekeTall  were  false; -and  titere 
was  testimony  tendMg  to  sustain  appellee's 
contention  on  that  pt^t.  App«ll^t  ooa- 
ten&B,  on  the  other  hand,  that  he  made  no 
such  reimsaitatkna  to  appdlee  in  r^ard  to 
such  demand  from  Plckerall;  that  appeDee 
agreed  to  pay  him  a  commisBUm  of  ^iOO  m 
the  exdiange,  and  that  be  bad  tendered  to 
appellee  tbe  sum  of  $10(^— the  difCer^ice  be- 
tween tbe  amount  of  the  note  and  bla  com- 
mission. 

The  testimony  is  sharply  conflicting,  and 
Is  confined  mainly  to  titte  testimony  of  the 
two  parties  themselree — appellant  and  aih 
pellee.  There  was  another  witness,  named 
Holcomb,  a  xnesbew  <tf  qweUant,  who  teatt:< 
fled  that  he  was  present  wheo  the  parties 
went  out  to  lotA:  at  the  farma^  and  heart 
appdlee  agree  to  pay  a  commission  of  $000. 
Tbe  omtentlont  bowevar,  of  app^ee  is  that, 
at  that  time,  he  was  holding  oat  for  a  differ^ 
ence  of  $1,000  in  the  exchange,  and  that  aft- 
erwards, whoi  Piekerall  and  I^ea  offered 
$600,  he  consented  to  the  reductioa  on  condi- 
tion that  appellant  would  reduce  bis  commla- 
alon  to  $200.  Pldcerall  testified  that  he  made 
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no  demand  on  a^nidluit  that  be  shoold  be 
paid  $300  ont  of  the  note  when  collected,  and 
be  testified  that  he  and  Dykes  gave  the  note 
tar  the  difference  wlttk  no  expectation  that 
any  of  It  would  be  returned. 

[1]  Viewing  the  testimony  In  the  record.  It 
appears  to  be  aboat  evenly  balanced,  and  un- 
der those  circumstances  It  Is  our  duty  not  to 
disturb  the  flndlng  at  the  chancellor. 

[2]  The  point  Is  made  that  appellee  had  no 
*  right  to  rely  on  alibied  r^resentattons  of 
appellant,  but  should  have  pursued  the  In- 
Qulry  and  ascmtalned  from  Pickerall  that  no 
snch  demand  had  been  made.  The  answer  to 
that  contention  Is  that  app^lee  had  the  right 
to  rely  upon  the  r^resentatlons  of  aj^llant 
as  bis  agent,  and  tbe  fact  that  he  did  so  rely 
upon  those  r^tresentatlons  without  Inqitdrtng 
further  does  not  deprive  him  of  r^ef 
against  the  fraud  of  his  agent 

[3]  Again,  it  Is  contended  that  appellee 
should  be  denied  relief  on  the  ground  that  he 
omsummated  the  ^change  after  ascertain- 
ing the  falsity  of  the  alleged  representations 
made  to  him.  This  contention  Is  not  sound, 
f6r  the  reason  that  Pickerall  and  Dykes  were 
not  parties  to  the  misrepresentation,  and 
appellee  was  bound  by  his  contract  with 
them  notwithstanding  the  misrepresentations 
of  his  agent,  and  ai^lee's  only  remedy  was 
to  consummate  tbe  sale  end  se^  a  remedy 
against  his  agent. 

Tbe  state  of  the  record  Is,  as  before  stated, 
each  that  we  cannot  say  that  the  preponder- 
ance of  tbe  evidence  Is  against  the  finding  of 
the  diancellor.  The  decree  Is  therefore 
•(firmed. 


MISSOURI  PAC.  R.  CO.  V.  MILTON  et  aL 

(No.  171.) 

(Supreme  Goart  of  Arkansas.  Oct  17,  1021.) 

1.  Railroads  ^b484<3)— OrlflM  of  fire  held  for 

Jary. 

In  action  against  railroad  company  for  com 
and  cotton  seed  destroyed  by  fire  aet  by  aparka 
from  defeadanC's  locomotive,  evidence  as  to  the 
origin  of  the  fire  -Veld  to  take  that  iaaue  to  the 
jary,  being  sufficient  to  support  verdict  for 
plaintiffs. 

2.  Railroads  (S»484(l}— Evidence  held  to  take 
to  the  Jury  Issue  whether  cotton  was  deliv- 
ered to  the  gls  which  bunted. 

In  action  against  railroad  company  for  corn 
and  cotton  seed  destroyed  by  fire  set  by  sparks 
from  defendant's  locomotive,  evidence  as  to  de- 
Bvery  to  tbe  gin  whidi  burned  of  plsintUPs 
cotton,  and  ita  presence  there  at  tbe  time  of 
the  fire,  iWU  to  warrant  refusal  to  peremptorily 
Instruct  for  defendant 

3.  Evldeaoe  «s^l— Coamon  kaewledge  ef  glv- 
iag  «r  wofght  slips  ky  eotten  glss. 

It  ia  common  knowledge  that  wei^t  sUps 
ore  given  by  cotton  gins  when  cotton  is  actually 
weighed  in  to  be  ginned  and  baled. 


ApD^  trca  Circuit  Oonrt;  Orw  Ooant^; 

R.  H.  Dudley,  Judge. 

S^arate  actions  by  John  Hilton  and  by 
eight  others  against  the  Missouri  Pacific 
Railroad  Company,  oonacAldated  for  triaL 
Judgments  for  plalntUQs,  and  defendant  ap- 
peals. Affirmed. 

nios.  B.  Pryor,  of  Ft  Sniltb«  and  Daggett 
ft  Daggett,  of  Marlonna,  for  appellant 

KUlough,  JAam  ft  icHUMgh,  at  Wyime^  tor 
appellee& 

HUMPHREYS,  J.  Nine  parties  Instltated 
separate  suits  against  appellant  In  tbe  Orosa 
circuit  court  to  recover  tbe  value  of  cotton, 
one  of  whom  sought  to  recover  the  value  of 
80  bushels  at  com  and  l,ltSO  bushels  of  cot- 
ton seed,  in  addition  to  tbe  value  of  the  cot- 
ton, allied  to  have  been  deetroyed  by  Are 
set  oat  by  sparks  emitted  from  appellant's  lo- 
comotive while  being  operated  tbroo^  the 
town  of  Levesque,  Ark.,  on  tbe  ni^t  of 
October  20,  1917. 

Appellant  filed  an  answer  to  each  suit 
denying  that  the  property  was  destroyed  by 
sparks  emitted  from  its  locomotive,  amd  af- 
firmatively pleading  that  the  fire  whldi  de- 
stroyed tbe  pr<%>wty  of  tbe  app^ees  orig- 
inated within  the  gin  building  of  tbe  Bay 
Road  Mercantile  Company,  adjacent  to  ap- 
pellant's tracks,  at  Leveaque,  By  consent 
tbe  cases  were  coDsoIldated  and  submitted 
on  the  pleadings,  evidence,  and  Instructions 
of  the  court,  under  the  style  of  John  Milton 
et  al.  V.  Missouri  Pacific  Railroad  Company, 
which  resulted  in  verdicts  and  judgments  for 
each  (rf  the  appellees.  An  appeal  has  been 
duly  prosecuted  to  this  court  frtmi  tbe  severe 
al  judgments  rendered  In  the  ctmeoUdated 
case. 

[1]  At  the  conclusion  of  the  evidence  ap- 
pellant's request  for  an  Instructed  verdict  was 
refused,  and  the  refusal  of  tbe  court  to  so 
instruct  Is  urged  as  reversible  error.  Appel- 
lant's passenger  train  of  six  coaches,  pulled 
by  engine  numbered  7511,  equipped  with  a 
standard  spark  arrester,  coming  out  of  Mem- 
phis In  a  westerly  direction,  passed  through 
the  town  of  Levesque  at  11:40  o'clodc,  10 
minutes  behind  std^ule  time  on  the  night 
of  Octobn  20,  1017.  West  of  the  depot  and 
adjacent  to  appellant's  right  of  way  a  gin 
was  being  operated  by  the  Bay  Road  Mer- 
cantile Company.  Tbe  main  cotton  platfMm 
owned  tbe  gin  company,  between  the  rail- 
way track  and  the  gin,  was  «2  feet  from  the 
center  of  tbe  track.  Another  platform  was 
Immediately  north  of  the  gin  door,  some  85 
feet  from  the  north  side  of  the  large  gin 
platform.  The  gin  and  platform  were  lo- 
cated about  150  feet  west  of  the  rodd  cross- 
ing. Appellant's  own  cotton  platform  was 
near  the  track.  The  fire  which  destroyed 
tbe  gtn,  Its  contents,  and  the  cotton  <m  tbe 
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pUtftjnuB  began  atwiit  12  o'dock,  20  mtnutea 
after  the  west-boand  pasaaiser  train  passed. 

Ibere  .was  erldence  .teiullng  to .  Bhov  a 
strons  wiDd  out  of  the  nortbwest,  towards 
tbe  soDtheast,  or  from  tbe  tracks  towards 
the  platform  and  gin.  There  was  evidence 
tendiag  to  show  that  the  wind  was  blowing 
from  exactly  the  opposite  direction.  There 
was  evidence  tending  to  sbow  that  the  Are 
first  started  In  the  cotton  on  the  platform 
and  spread  to  the  gin.  Other  evidence,  how- 
«fver,  tended  to  show  that  It  first  started  in- 
side the  gin  hoQse  and  spread  to  the  plat- 
form. All  agree  that  tbe  first  outward  signs 
<jt  the  Are  appeared  about  20  minutes  after 
the  train  passed.  Four  of  tbe  witnesses,  on 
their  way  home  In  an  automobile,  stopped  at 
the  road  crossing  for  the  train  to  pass. 
They  wCTe  looking  at  tbe  engine  as  It  ap- 
proached and  passed  the  road  crossing. 
None  of  them  observed  the  emission  of 
sparks  as  it  passed,  but  one  of  them,  Lee 
.  Jackson,  said  he  saw  a  good  many  sparks 
fall  out  of  tbe  smokestack  when  tbe  engine 
pnffed  at  tbe  cattle  gap,  300  feet  east  of  the 
road  crossing.  Two  of  them,  Jasper  Catlett 
and  Tom  Simmons,  said  tbe  engine  was  pull- 
ing or  working  steam  as  It  passed-  the  road 
crossing.  None  of  the  witnesses  observed 
the  enidne  after  It  passed  the  road  crossing 
and  as  It  passed  tbe  gin.  The  evidence  re- 
fleets  that  an  «tgine,  though  equipped  with 
a  spai^  arrester,  will  emit  sparks  when  In 
action  and  "working  stMm." 

Appellant  Insists  that,  because  the  train 
was  ninnli«  at  a  rapid  rate  down  grade, 
and  because  tbe  torn  witnesses  in  the  auto- 
moUle  saw  no  sparks  falling  from  the" 
smokestack  mtoea  It  passed  the  gin  and  oot- 
toa.  platforms,  and  because  the  <n-l^  ot  the 
Are  was  otherwise  accounted  tat,  tbat  the 
evidence  negatived  fbe  Inference  that  tbe 
fire  originated  from  sparks  emitted  from 
tbe  oigbie^  imder  the  mle  of  thia  court  that 
sndt  an  Inference  might  be  drawn  where  In- 
flammable property  situated  near  a  railroad 
track  Is  discovered  to  be  on  flre  shortly  aft- 
er a  train  has  passed.  After  a  car^l  anal- 
yris  of  tbe  evldoice  we  cannot  agree  with 
this  oimtentlon  tfC  learned  counsel  for  ap- 
pelant. In  tbe  first  place,  tbe  origin  of  the 
flre  was  not  definite  accounted  tor  by  the 
aiv>611ant.  The  evidence  aa  to  bow  It  orig- 
inated Is  In  sharp  conflict 

In  tbe  next  place,  tbe  witnesses  who  were 
at  tbe  road  crossing  when  the  train  passed 
did  not  testify  positively  that  sparks  were 
not  being  emitted,  but  say  tbat  tb^  saw 
none,  and  none  of  tiiem  Httempted  to  say 
whether  the  oigtne  was  emitting  sparks  at 
tbe  time  it  passed  tbe  gin  and  platforms, 
located  190  feet  or  more  west  of  the  road 
crossing.  Again,  two  of  the  four  witnesses 
testified  tbat  as  tbe  aigloe  passed  the  road 
crossing  it  was  working  steam,  and  one  of 
tbem  tbat  wboi  It  passed  tbe  cattle  gap. 
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800  yards  east  of  the  road  crossing,  tibe  en.- 
gine  was  puffing  and  emitting  a  good  many 
sparks.  We  cannot  say  tbat  the  evidence  of 
these  four  witnesses  was  positively  to  the 
effect  tbat  the  engine  was  not  throwing 
sparks  when  it  passed  ttie  platforms  and 
gin.  Not  b^ng  alile  to  so  find,  the  rule  <A 
Inference  arising  out  of  the  facts  and  cir- 
cumstances of  the  case  was  properly  submit- 
ted to  the  Jury,  and  tbe  court  did  not  err 
In  refusing  to  lostruct  a  verdict  for  appel- 
lant 

It  is  next  contended  by  appellant  tbat  the 
verdict  Is  contrary  to  tbe  evidence  and 
should  have  been  set  aside;  the  reason  as- 
signed being  that  there  was  no  substantial . 
evidence  on  which  to  found  the  verdict  A 
number  of  witnesses  testified  tbat  tbe  flre 
was  discovered  on  the  platform  about  20 
minutes  after  tbe  train  passed  Levesgue, 
that  a  strong  wind  was  blowing  from  tbe 
direction  of  tbe  track  towards  the  platforms 
and  gio  when  the  train  passed,  and  that 
the  flre  originated  In  the  cotton  on  tbe  plat- 
forms and  not  Inside  the  gin.  The  evidence 
also  rejected  that  a  large  number  of  sparks 
was  emitted  from  this  particular  engine 
when  it  "puffed"  at  the  cattle  gap  crossini^ 
about  4ISO  feet  from  a  point  on  the  track  op- 
posite the  gin;  that  tbe  engine  was  work- 
ing steam  whai  It  passed  the  road  crosaAng 
ISO  feet  east  of  the  gin;  that  an  engine 
would  emit  sparks,  althoogb  equipped  with 
a  spark  arrester,  whan  working  steam.  We 
think  there  was  sufficient  aubstantial  evi- 
dence to  support  the  verdict,  under  tbe  mle 
of  Inference  laid  down  by  this  court  in  oases 
of  tbis  character.  Railway  Co.  v.  Dodd,  50 
Ark.  317,  27  S.  W.  227;  Cairo  T.  &  S.  Co.  v. 
Brooks,  112  Ark.  208,  166  S.  W.  167;  St  L. 
&  S.  F.  Ry.  Co.  V.  Black,  142  Ark.  41,  218 
8.  W.  377;  May  v.  Mo.  Paa  By.  Co.,  143  Art 
76,  219  S.  W.  756. 

L2]  Tbe  last  contention  of  appellant  is 
that  tbe  court  erred  In  refusing  to  instruct 
the  Jury  peremptorily  to  return  a  verdict 
for  appellant  as  against  J.  W.  Williams, 
Wef  Puter,  Charles  Allison,  Prlncedale  De- 
velopment Company,  and  James  Masterson. 
Tbe  in^tence  of  anMUant  for  a  reversal  of 
the  Judgment  In  favor  of  these  parties  Is 
that  the  evidence  failed  to  ahow  tbat  the 
cotton  claimed  to  liave  been  destroyed  was 
ever  dellvraed  to  the  gin,  or  that  It  was  stiU 
tbere  when  the  gin  burned.  While  the  rec- 
ord Is  somewhat  scant  In  these  particulars, 
after  a  careful  reading  thereof,  we  are  con- 
vinced tbat  it  was  sufficient  to  carry  the  cas- 
es of  the  reqiiectlve  parties  to  the  Jury.  For 
example,  Wes  Porter,  one  of  the  parties 
against  whom  a  peremptory  instruction  was 
requested,  testified  tbat  bis  boy,  Jim  Porter, 
had  a  bale  of  cotton  at  Levesque  In  1917 
and  turned  it  over  to  blm  for  r«it  Tbe  bale 
weighed  605  pounds;  its  valu%  40  cents  per 
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pound.  It  got  burned  ap  In  the  gtn  flr&  On 
croe»^amlnatlon  he  testified  as  follows: 

"Q.  How  do  yon  know  that  It  was  burned? 
A.  Well  becaase  the  boy  tamed  It  over  to  me, 
and  it  wai  borned  np.  We  didn't  hanl  it  away. 

"Q.  Who  took  H  fea  the  sin?  A.Uj  toy 
did. 

"Q;  Did  70a  fo  with  himt  A.  No,  sir;  I 
come  on  to  town. 

"Q.  How  do  yon  know  that  he  took  it  to  the 
gin?  A.  It  wBB  onr  gin  place,  and  he  carried  it 
there, 

"Q.  Who  gave  yoa  this  receipt  you  have  ffled 
here?  A.  Hjr  boy  gare  it,  I  goeas,  to  Mr.  Eil- 
loi^h," 

[3]  The  erldenoe  wltb  respect  to  Oie  de- 
'  livery  of  the  cotton  of  the  other  parties  to 
the  gin,  and  to  the  effect  that  It  was  then  at 
the  time  of  the  fire,  la  as  strong  as  the  erl* 
deuce  that  Porter's  cotton  was  there,  when 
pn^>er  cwtdderatlon  Is  given  to  the  gin 
weights.  We  think  the  gin  weights  a  strong 
drcnmstance  tending  to  show  the  ddlvery 
of  the  cotton  at  the  gin.  It  Is  comm<»i 
knowledge  that  w^ht  sUps  are  given  by 
cotton  glDS  when  cotton  is  actoally  w^hed 
In  to  be  ginned*  and  baled. 

No  error  appearing,  the  Jadgment  Is  af- 
firmed. 


MODEL  WINDOW  QLA88  CO.  V.  MOODY 

•t  al.    (No.  I66w) 

(Supreme  Conrt  of  Arkansas.   Oct  10,  1921. 
Rehearfaig  Denied  pet  81,  1921.) 

Master  asd  aervant  «B»7ft(l)— Uslos  wage 
aoala  MA  Mndlng  ssdar  oontraot 

Where  union  workmen  worked  a  season  for 
a  glass  company  nnder  a  national  agreement 
providing  that  workmen  reporting  for  doty  on 
notification  should  receive  certain  pay  until 
plant  started,  and  next  year  they  were  offered 
employment  and  notified  to  be  ready  on  a  spec- 
ified date,  the  offer  and  their  acceptance  bad 
reference  to  the  terma  of  Hxt  old  contract,  and 
therefore  the  fact  that  no  wage  scale  was 
fixed  before  the  date  specified  was  immaterial 
in  determining  their  rifl^t  to  such  pay,  and 
they  were  not  bound  to  inquire  before  coming 
concerning  the  new  wage  scale. 

Appeal  from  Circuit  C!ourt,  Sebastian 
County;  John  Brizzolara,  Judge. 

Action  by  the  Model  Window  Glass  Com- 
pany  against  William  Moody  and  others. 
Judgment  for  defendants,  and  plalntifC  ap- 
peals. Affirmed. 

W.  H.  Dunblaaier  and  Jas.  B,  McDon- 
ough,  both  of  Ft  Smith,  tor  appellant 

Webb  Covington,  of  Ft  Smith,  for  ap> 
pdlees.. 

HU&IPHBiilYS,  J,  This  case  is  before  us 
on  a  second  appeaL  The  appellees  were 
appeliaots  in  the  former  appeal.  This  court 


(Art. 

roled  on  that  anwal  that  the  trial  court  had 
erred  In  peremptorily  Instructing  a  verdict  In 
bdialf  of  the  Model  Window  Glass  Oom- 
pany,  and  remanded  the  cause  for  a  nen- 
trial.  The  case  was  guite  folly  stated  In  the 
former  (pinion,  and  the  statement  there 
found  is  adopted  as  the  statement  in  this 
case.  In  so  far  as  tile  facts  in  the  two  eases 
are  alike.  For  tbe.etatem«it,  see  Moody  v. 
Model  Window  Glass  Co.,  14S  AA.  197,  224 
S.  W.  436.  The  additional  evidence  Intro- 
duced on  the  new  trial  was  to  the  ^ect  that 
the  wage  scale  In  effect  op  to  December  8. 
1918,  expired  on  that  date,  by  reasm  of  the 
inability  of  appelant  and  the  union,  of  whldt 
appellees  were  members,  to  agree  upon  a 
wage  scale  for  the  oisuhig  year.  The  wit- 
nesses introduced  testified  Uut  tiie  fftlhtre 
to  agree  npcm  a  wage  scale  on  that  date  for 
the  ensuing  year  rendered  the  <dd  contract 
nugatory,  and  that  none  of  the  provisions  in 
the  ohl  contTact  wwe  binding  upon  the  pai> 
ties  after  that  Ume^  and  until  a  new  wage 
scale  was  agreed  nptm  by  and  between  the 
representative  of  the  union  and  ttie  sppd.- 
lant,  or  Its  representative  At  the  condualoo 
<ft  the  evidence,,  the  court  peremptorily  in- 
structed a  verdict  for  appellees,  and  rendered 
Judgment  in  accordance  therewith,  fnun 
which  judgment  is  this  appeal. 

App^nt  contends  that  the  additional  evi- 
dence adduced  made  an  oitlrely  different 
case  from  what  It  was  when  here  before.  In 
rendering  the  ojrfnion  m  the  former  appeal, 
after  refuting  the  fact^,  this  oonrt  satd: 

"The  facts  stated  constituted  an  ImpUed 
contract  if  not  an  express  contract  to  settle 
with  appellants  according  to  the  terms  of  the 
Qationsl  agreement  The  correspondence  set 
out  above  warranted  appellants  in  believing, 
under  the  drcumstances  of  the  case,  that  they 
would  be  given  employment  or  be  paid  tn  ac* 
cordanee  with  the  provisions  of  the  natl<mal 
agreement;  with  referenea  to  whidi  the  par- 
tlea  must  be  htid  to  have  oontBaeted." 

Appellees  bad  worked  for  appellant  during 
the  preceding  year  under  the  provisions  of 
the  contract  denominated  the  "national 
agreement"  Article  S  of  the  agreement 
reads  as  follows: 

"Any  compaiv  Mring  a  member,  and  said 
member,  qpon  arriving  and  reporting  for  duty, 
finding  DO  vacancy  existing  or  plant  not  ready 
to  operate,  as  per  notification,  shall  pay  aald 
member  at  the  rate  of  $20  per  week  until  place 
is  vacant  or  plant  In  operation,  or,  at  the  op- 
tion of  the  niember,  said  company  shall  defray 
all  expenses  incurred  by  said  member  from  the 
time  he  left  his  home  or  place  of  starting  ontU 
his  return  to  destinattoB." ' 

Both  parties  were  familiar  with  this  clause 
In  the  contract  The  invitation  of  ai^llant 
to  appellees  to  return  to  Ft  Smith  and  go 
to  work  was  an  offer  to  give  than  their  po- 
sitions under  the  terms  of  the  old  contract 
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ThB  Mtor  of  Septeonber  6,  191S,  urging  ap- 
pdlees  to  yroA  for  appellant  the  coming 
Mason,  otmtatiis  tbe  fDllowlns  statement: 

"Will  say  I  am  depending  on  yon  and  Moody  In 
yonr  old  ptaeea  this  comiof  season.  Please  ad- 
Tfae  me  ^  retnni  mall  If  yon  win  bs  cn  taaad." 

The  snbsequeat  letter  of  Noranber  Id, 
1S18,  notlfylag  appeUeea  to  b«  at  Ft  Smitb 
on  December  9th,  and  asking  whether  tbe 
company  coold  dq»end  on  them  "being  ready 
to  work  on  Uiat  date,  was  tantamoant  to  say^ 
log  to  appellees  tbat  the  new  wage  scal^ 
which  must,  under  the  evldoice,  be  a  Ba^ 
for  the  ocmtract  for  the  »isuing  year,  bad 
been,  or  would  be,  settled  and  agreed  upon  by 
tbat  time.  Tbe  otttr  and  acceptance  of  ooh 
ployment  bad  referoice  to  employment  under 
the  terms  of  the  old  contract  Therefore  the 
new  evidence  oCfered, .  to  tbe  effect  tbat  no 
wage  Bcate  bad  been  fixed  for  the  ensuing 
year,  was  Immaterial.  Being  immaterial,  it 
was  not  Incumbwt  upon  appellees  to  inquire 
before  leaving  California,  as  argued  and  con- 
tended by  appellant,  concerning  the  new 
^>'nge  scale. 

No  error  aEq>earIng,  tbe  Judgment  is 
affirmed. 


WILLIAMS  V.  SANDERSON.    (No.  ISS.) 
(Supreme  Court  of  AAansas.   Oct.  IT,  UQl.) 

1.  Brokers  ^985(8)— Coiversatlos  bstmei  a 
broker  aad  vsader  la  abseaot  of  the  parohas- 
er  aitmlssible  to  shew  perftraaaoe  «r  torv- 

loe. 

In  an  action  against  an  administrator  for 
services  in  purchasing  a  farm,  for  decedent, 
testimony  of  a  third  person  as  to  conversations 
between  plaintiff  and  the  vendor  in  the  absence 
of  decedent,  relating  to  the  porchase,  offered 
Bok'ly  to  show  that  plaintiff  was  attempting  to 
purchase  the  farm  for  decedent,  was  admis- 
sible; there  being  no  attempt  to  bind  dece- 
dent, but  to  show  that  plaintiff's  effort  bronght 
about  the  purchase,  and  that  Uie  eomndsrion 
was  earned. 

2.  Execntors  aad  administrators  ^221(3)— 
Testimony  of  Jolat  grantees  that  broker  mads 
BO  dalffl  OS  them  for  eompensation  laad- 
nisslble  oa  broker's  claim  against  admlalstra- 
tor  of  oae  graateew 

In  an  action  against  an  administrator  for 
services  performed  in  purchasing  a  farm  for 
decedent,  testimony  of  two  other  grantees,  to 
whom  with  decedent  a  joint  deed  was  executed, 
that  plaintiff  bad  not  presented  any  bill  to  them 
for  compensation  for  making  the  purdiase  was 
properly  excluded;  there  being  no  contention 
that  plaintiff  bad  performed  the  service  for  any 
other  than  decsdent 

3.  Brokers  «S388 (7)— Evidence  held  not  eoa- 
olasive  that  broker  was  acting  for  two  princi- 
pals. 

■  In  an  action  against  an  administrator  for 
services  in  purchasing  a  farm  for  decedent  from 


P.,  evidence  that  shwtly  aftor  the  transaction 
was  eonsnmmated  P.  paid  plaintiff  fttOO  was- 
not  eondurive  tbat  pl^tlff  was  acting  for  both 
parties,  both  P.  and  plaintiff  teatl^ing  that  tbe 
payment  waa  for  other  service. 

A^fteal  from  Circuit  Oourt,  Miller  Oounty; 
Geo.  R.  Haynl^  Judge. 

Claim  by  J.  D.  Sanderson  against  H.  B. 
WUliams,  administrator,  presented  In  tbe 
probate  court  and  tried  la  the  circuit  court  <» 
appeaL  Judgment  for  claimant,  and  defcsid- 
ant  appeals.  Affirmed. 

Henry  Moore,  of  Tezarkana,  for  appellant. 
Jones  &  Head,  of  Texarkana,  for  appellee. 

Mcculloch,  G.  J.  Axvellee  presented  In 
the  jirobato  oourt  of  IflUer  county  a  claim 
for  allowance  agatnat  the  estate  of  appel- 
lant's Intestate,  and  the  case  was  tried  in 
the  drcnlt  court  on  appeal,  resulting  in  a 
verdict  and  judgment  In  favor  «f  ai^lee  for 
the  allowance  of  the  claim. 

The  daim  of  appellee  Is  for  tbe  sum  of 
$500  as  commissions  for  services  alleged  to 
have  been  pertdrmed  by  blm  for  the  dece- 
dent in  the  purclmse  of  a  farm  frpm  W.  W. 
E^np.  niere  was  no  attempt  in  the  trial 
below  to  establlsb  an  express  agreement  be- 
tween appellee  and  ai^ellant's  intestate  for 
tbe  paymoit  of  a  omuulasiiHi.  but  the  tes- 
timony adduced  by  appellee  toided  to  iwots 
that  decedoit  engaged  bis  services  In  an 
effort  to  buy  the  farm  from  Paup,  tbat  ap- 
pellee's services  procured  the  purchase  from 
Paup,  wlildi  was  duly  consummated,  that 
the  price  of  the  farm  was  about  tSOfiOO,  and 
that  tbe  amount  sued  for  was  reasonable 
compensation  for  the  services  rendered. 
These  issues  were  submitted  to  tbe  Jury  up- 
on correct  Instmctlons  and  the  verdict  set- 
tled the  issues  In  appellee's  favor. 

[1]  Brror  (tf  the  court  Is  assigned  in  pei^ 
mtttlng  witness  Tom  Hlnton  to  testify  con- 
cerning a  cooversaUtm  betweed  appellee  and 
Paup  In  the  absence  of  apptilan^s  Inte^te. 
Tbe  witness  testified  concerning  Interviews, 
at  which  he  was  present,  between  deceased 
and  applies,  and  between  deceased,  appel- 
lee, and  Paup,  and  also  between  appellee  and 
Paup.  The  witness  testified  that  he  had  two 
ccmversations  with  decedent  In  regard  to 
appdleCs  services  in  this  matter.  In  the  first 
one  of  wblfdi  witness  advised  decedent  to 
get  apptilee  to  handle  the  matter  with  Panp, 
and  in  the  second  CMiversation  decedent 
stated  to  witness  tbat  appellee  was  working 
oa  the  matter,  and  "waa  still  trying  to  get 
it  lined  up."  The  witoess  also  testified  to 
being  present  at  a  coQversation  between  de^ 
cedent  and  Paup  and  appdlee,  in  which  Panp 
said,  in  connection  wttb  stating  the  price, 
that  he  would  not  pay  any  commission  on 
the  sale.  Tbe  witness  was  then  permitted 
to  testify,  ovw  the  objection  ct  appellant, 
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that  he  was  present  at  an  inteirlew 
tween  appellee  and  Panp  concerning  the  pur- 
chase of  the  farm  for  aK>eIlant*s  Intestate. 
Counsel  for  appellee  had  offered  this  testi- 
mony merely  for  the  purpose  of  proving  that 
appellee  was  attempting  to  purcdiase  the 
farm  for  decedent,  and  not  for  the  purpose 
of  proving  the  statements  of  Panp  and  ap- 
pellee to  each  other.  The  court  admitted  the 
testimony  for  that  purpose  alone,  and  we  are 
of  the  opinion  that  there  was  no  error  com- 
mitted In  that  respect.  There  was  no  at- 
tempt to  bind  appellant's  intestate  by  the 
statements  made  by  appellee  and  Panp  to 
each  other,  but  this  testimony  tended  to  es- 
tablish the  fact  that  the  ettorts  of  appellee 
brought  about  the  purchase  of  the  farm  from 
Paup,  and  that  the  commission  waa  earned. 

[21  The  sale  of  the  land  by  Paup  was  con- 
summated by  a  joint  deed  to  appellant's  In- 
testate and  to  C.  R.  Crank  and  Allen  Wln- 
hara.  Appellant  offered  to  prove  by  Crank 
and  Wtnham  flbat  they  were  interested  with 
appellant's  intestate  in  the  purchase  of  the 
term,  and  that  appellee  had  not  presented 
any  blU  to  them  for  compensation  for  making 
the  purchase.  The  court  was  correct  in  ex- 
cluding this  tefitlmony,  for  the  reason  that 
there  was  no  contention  on  the  part  of  appel- 
lee ttiat  he  had  performed  the  service  at  the 
instance  of  or  for  the  benefit  of  Crank  or 
Winbam.  The  fact  that  he  had  not  made  any 
dalm  against  those  gentlemen  for  compensa* 


tlon  had  no  probatlre  force  in  detonnlning 
whether  or  not  appellee's  claim  against  tbB 
estate  of  the  decedent  WllUams  was 
founded. 

[31  It  was  dev^oi»ed  In  the  testimony  that 
shortly  after  the  consummation  of  the  sale 
Paap  paid  appellee  the  sum  of  $S00,  and  the 
contention  of  ajHKlIant  was  that  this  waa 
paid  as  commission  on  the  sale,  that  the 
payment  thereof  demonstrated  the  fact 
that  appellee  was  attempting  to  act  for  both 
parties,  and  was  claiming  commission  from 
each  of  than.  Appellee  and  Paup  each  tes- 
tified that  the  payment  of  $500  the  lat- 
ter to  the  former  was  not  as  commission  on 
this  sale,  but  was  for  other  services;  and 
the  court  submitted  that  Issue  to  the  Jury 
in  Instructions  which  told  the  Jury  that  If 
appellee  wad  acting  as  agent  for  both  parties 
In  the  transaction,  he  could  not  recover 
against  the  estate  of  Williams,  unless  there 
was  an  express  promise  on  the  pert  of  Wil- 
liams to  pay  a  commission,  with  knowledge  of 
the  fact  that  appellee  was  acting  as  agent  for 
both  parties,  but  that  if  the  paym&nt  of  $500 
was  not  made  as  compensatloD  for  services 
in  making  this  sale,  it  would  not  affect  appel- 
lee's idght  to  recovOT  compeiuntioii  from  ap- 
pellant's Intestate^ 

We  find  no  error  In  the  proceedings,  and 
since  the  evidence  is  l^ily  sufficient  to  siw- 
tain  the  verdict,  the  Judgment  must  be  af- 
firmed; and  it  Is  M>  wnlered. 
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STEWART  «t  aL  V.  POINBOEUF  •!  aL* 
(No.  2903.) 

(Snprema  Court  of  Texas.  Oct  12, 1921.) 

t.  Coarla  «»474— ApplloatfOB  far  lettara  af 
adailBlatratloa  to  eaaaty  ooort  of  ana  aoaaty 
kali  to  praoluda  ooart  af  atker  eaanty  fron 
aatertalolRB  prokata  prooaadinga. 

An  appIicatioQ  to  a  coun^  court  for  letters 
of  adminiBtration  containinx  all  etatutory  aver- 
ments to  show  the  court's  jurisdiction  to  grant 
tbe  letters  held  to  vest  tlie  court  with  juris- 
dictloD  orer  the  decedent's  estate,  and  to  pre* 
dude  county  court  of  other  county  from  enter- 
tainlog  proceeding  to  probate  an  instruaent 
aa  the  decedent's  will,  and  to  render  proceed- 
ings in  such  court  void  for  want  of  jurisdiction, 
though  process  was  first  issued  and  served  out 
of  such  court,  and  though  appointroeot  of  ad- 
ministrator with  will  annexed  was  made  there- 
in prior  to  appointmeot  of  adminiattator  by  the 
first  court,  since  Jurisdiction  attadied  upon 
the  filing  of  the  appHcatioo  averring  Jarisdic- 
tional  facta  in  Tiew  of  Vernon's  Sayles*  Ann. 
CiT.  St  1914,  arts.  3209,  32S5--3257,  8279. 

2.  Appeal  aod  arrar  ^I0S9<I«)-— OvemiliRf 
af  plea  la  akataawet  reversibla  error  where 
prooeedloBS  are  void  for  want  of  Jorlsdlotioa. 

Where  county  court  of  one  county  acquired 
Jaiiadiction  over'  decedent's  estate  by  applica- 
tion for  letters  of  administration,  error  of  court 
of  other  county  In  oTerruIing  plea  in  abate- 
ment in  rabseqoent  proceedings  to  probate  will 
held  reversible  error*  even  though  evidence 
fully  supported  the  court's  finding  that  the 
deceased  was  domiciled  in  such  other  county, 
the  proceedings  in  the  court  of  such  other 
county  being  absdutely  void  for  want  of  Juris- 
diction. 

Certlfled  QoestloB  from  Court  of  ClvU  Ap- 
peals of  First  Supreme  Judicial  District 

Proceeding  by  Elizabeth  Polnboeuf  and 
another  to'  probate  tbe  last  will  and  testa- 
ment of  Mrs.  Laura  Stewart  Hardy,  deceas- 
ed. Pleas  to  tbe  jurisdiction  of  the  court 
and  In  abatement  filed  by  E.  B.  Stewart  and 
others  overruled  by  the  county  court,  and, 
on  appeal,  by  the  district  court,  and  B.  B. 
Stewart  and  others  appealed  to  the  Court  of 
Civil  Appeals,  by  which  questions  were  cer- 
tified to  tin  Supreme  Court  Queattona  an- 

Bee,  alsob  201  S.  W.  1020u 

J.  Uawellyn*  of  I^Uierty.  O.  A.  Toler,  ct 
Dallas,  Fisher,  Gamphdl  &  Amerman,  of 
Uonstoi,  and  W.  N.  Foatar,  of  Conro^  for 
anwllanta. 

Moody  ft  Boylea  and  Thtm.  B.  Ball,  all  of 
Houaton,  for  appellees. 

GREENWOOD,  X  Tbe  certificate  of  tbe 
hworable  Court  of  Civil  Appeals  discloses 
the  following  facta: 

On  May  14, 1914,  Mrs.  Laura  Stewart  Har- 
dy died  In  tbe  coun^  of  Harris,  in  the  state 
of  Texas.  On  May  IB,  1914,  B.  B.  Stewart 
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filed  In  the  county  court  of  Montgomery  coun- 
ty, Tex.,  an  application  for  letters  of  admin- 
istration on  the  estate  of  Mrs.  Laura  Stewart 
Hardy,  deceased,  which  contained  all  atatu- 
tory  averments  to  show  'Jurisdiction  In  that 
court  to  grant  the  letters.  The  ai^llcatlou 
also  showed  a  necessity  for  the  appointment 
of  a  temporary  adnrinlstrator  of  Vit  estate. 

On  May  16, 1914,  on  presentation  of  the  ap- 
plication, the  county  judge  of  Montgomery 
county,  in  writing  appointed  E.  B.  Stewart 
temporary  administrator  of  the  estate,  and 
on  the  same  day  he  qualified  by  filing  the 
bond  and  oath  required  by  the  order  for  his 
oppointmeut  The  temporary  administrator 
was  empowered  to  locate,  collect,  protect, 
and  hold  intact  tba  property  of  the  estate, 
pending  tbe  appointment  of  a  permanent  ad- 
mlnlstrator. 

On  June  9,  1914,  Mrs.  Elhsabeth  Polnboeuf 
filed  In  the  county  court  of  Harris  county, 
Tex.,  an  application  to  probate  an  instru- 
ment, filed  with  the  application,  as  tbe  last 
will  and  testament  of  Mra.  Laura  SteTPart 
Hardy,  deceased;  and  this  ap^icatiw  con- 
tained all  avermenta  to  show  Jurisdiction 
over  the  eaUte  In  fbo  comity  court  irf  Harris 
county.  On  Jnne  10,  1014,  tlie  ooun^  doife 
<a  HarriB  county  iasned  notlcea  on  tbe  apiM- 
cotlon  of  Mn.  EUaabeth  Polnboeuf  and  deliv- 
ered same  to  the  sheriff  of  Harris  county, 
who  serred  same  by  posting,  completing  such 
service  on  June  27,  1014.  On  June  24,  1914, 
the  county  derk  of  Montgomery  county  la- 
sued  notices  on  the  application  of  E.  B. 
Stewart  for  letters  of  permanent  administra- 
tion, which  were  delivered  to  the  sheriff  of 
M(Hitgomery  county  on  Jnne  25,  1914,  and  he 
duly  posted  same. 

On  July  6,  1914,  B.  B.  Stewart  and  others, 
claiming  to  be  heirs  of  Mrs.  Laura  Stewart 
Hardy,  deceased,  filed  in  the  county  court  of 
Harris  county  a  plea  to  the  Jurisdiction  of 
that  court  and  a  plea  In  abatement  of  the 
proceeding  Instituted  by  Mrs.  Elizabeth  Poln- 
boeuf, alleging  the  pendency  since  May  IS, 
1914,  of  the  proceedings  in  the  county  court 
of  Montgomery  county.  On  July  28,  1914,  a 
few  days  in  advance  of  the  first  term  of  tfie 
connfy  court  of  Hmitgomery  county,  subse- 
quent to  the  filing  of  Stewart's  apidication, 
ttie  county  court  of  Harris  county  overruled 
the  pleaa  in  abat«nent  and  to  the  Jurisdic- 
tion, and  gran'ted  the  application  of  Mrs. 
Elizabeth  F(dnboeuf  admitting  the  Instm- 
ment  filed  bj  her  to  probate  and  appointing 
her  administratrix  of  the  estate  of  Mrs.  Lau- 
ra Stewart  Hardy,  deceased,  with  the  will 
annexed. 

On  appeal  to  the  dlatrict  court  of  Harris 
coimty,  the  pleas  to  t^e  jurisdiction  and  In 
abatement  were  again  urged,  and  were  again 
overruled,  the  trial  Judge  finding,  from  evi- 
dence warranting  the  finding,  that  Mrs.  Har- 


«a»reroa«r«asasBeea«Betopleaaax>r-4fUMBUlliaUBsr4IiiaAina  DigaitB  and  Indeses 
•RAesriag  aenM  November  M,  IttL 


Digitized  by  Google 


1096 


233  SOUTfiWESTBBN  BBPOBTEB 


dj'a  d(HiricUe  ftt  tbe  time  of  her  death,  was  In 
Harris  county ;  and  Judgment  was  rendered 
admitting  to  probate  as  Mrs.  Hardy's  last 
will  and  testament  tbe  Instrummt  presented 
by  Mrs.  SOlzabeth  Pirfnboeuf,  and  appoint- 
ing Mrs.  Elizabeth  PolnboeuC  administratrix 
with  the  wlU  annexed.  From  the  Judgment 
of  the  district  court  of  Harris  county,  an  ap> 
peal  was  perfected  by  E.  B.  Stewart  and  oth- 
ers to  the  Galveston  Court  of  Civil  At^eals. 

On  the  forgoing  facts,  the  following  ques- 
tlona  arise,  wblcb  hare  beoi  duly  catlfled 
to  this  court,  tIs.: 

"(1)  Did  the  district  etnirt  of  Harris  eonnty 
properly  OTermle  tbe, pleas  in  abatement  and 
to  the  jurisdiction  presented  1^  the  conteat- 
anU,  appetlants  here,  in  the  court  below? 

"(2)  If  the  court  erred  in  overruling  the  plea 
in  abatement,  In  view  of  tbe  fact  that  the 
evidence  fully  sapports  the  finding  of  the  trial 
court,  that  the  domicile  of  the  deceased  xvas 
hi  Harris  county,  ought  the  Judgment  to  be 
rereraed  for  this  error?" 

[1,  i]  We  answer  the  flnt  auesdcm  In  the 
oegatiTe^  and  ttae  second  (xuettlon  bt  tiie  af - 
flnnative. 

The  county  court  of  Montgomery,  county 
had  ttie  general  jurisdiction  of  a  probate 
court,  with  power  to  grant  letters  of  admln-- 
IstratlOD  or  to  probate  a  will  and  grant  let- 
ters testanreidary.  court's  JurlsdictifHi 
over  the  estate  of  the  decedent  Mrs.  lAun 
Stewart  Hardy,  was  inTOked  by  the  applica- 
tion (HC  B.  B.  Stewart  tw  letters  ot  admlnlw- 
tration.  It  was  necessary  for  the  court  In 
the  proper  exerdae  ot  Its  Jurisdiction  to  de- 
termine whether  the  decedent  resided  in 
MontgomOTy  a)unty,  and  whether  she  died 
intestate;  Articles  3209,  3255,  3271),  Vernon's 
Sayles'  Texas  Civil  Statutes.  The  purpose 
of  Stewart's  application  was  to  subject  the 
property  bel<Higlng  to  Mrs.  Hardy's  estate  to 
the  custody  and  control  of  the  i^obate  court 
of  Montgomery  county,  and  Its  Jurisdiction 
attached  when  the  application  was  filed. 
The  court's  Jurisdiction  to  determine  the  ap- 
plication in  no  wise  depended  on  the  appli- 
cant establishing  the  truth  of  the  averments 
of  bis  application.  A  correct  determination 
might  involve  the  finding  that  the  averments 
of  the  application  were  untrue,  whereupon 
the  application  would  be  refused. 

Though  appellees  were  devisees  under  a 
valid  will  of  the  decedent  they  were  parties 
to  the  proceeding  begun  by  Stewart  (Craw- 
ford V.  McDonald.  88  Tex.  630,  33  S.  W.  325) : 
and  the  potential  Jurisdiction  of  the  county 
court  of  Montgomery  coimty  was  the  same  as 
tiiat  of  the  county  court  of  Harris  coimty.  The 
former  court  having  first  acquired  Jurisdic- 
tion of  the  property  belons^ng  to  Mrs.  Har- 
dy's estate,  by  the  due  commencranent  of  a 
proceeding  which  It  was  empowered  to  ad- 
Judlcate^  and  which  sought  to  have  tbe  court 
seize  and  exercise  dominion  over  the  proper- 
ty, it  was  entitled  to  oerdM  Ite  Jurtsdictloii 


I  without  Interference  from  any  other  court, 
and  Its  Judgmaits  could  sot  be  reviewed,  va- 
cated, or  avoided  by  orders  entered  in  the 
subsequent  proceeding  Jn  the  county  or  dis- 
trict court  of  Harris  county.  Jurlsdictlcm  of 
Stenvart's  i^lleatlon  involved  full  power  In 
tbe  oonnty  court  of  MoBtgomery  county  to 
execute  the  Judgmrent  which  might  be  render* 
ed  thereon.  Such  execution  would  be  im< 
possible  if  efltect  were  glv«i  to  an  adverse 
Judgment  of  another  probate  court  assuming 
original  Jurisdiction  over  the  estate.  The 
truth  of  the  Jurisdictional  avwments  In 
Stewarf  s  aiqilication  could  not  be  conteated 
In  a  collateral  proceeding. 

Burdett  V.  Sllsbee,  15  Tex.  015,  614,  deter- 
mined that,  after  the  grant  of  administra- 
tion by  the  probate  court  of  one  county,  its 
orders  could  not  be  collaterally  drawn  In 
question  in  a  subsequent  administratis  In 
tbe  probate  court  of  another  county.  In  tliat 
case,  the  ground  of  attack  waiq  that  tlie  jo* 
rlsdlctlonal  averments  of  residence,  «i  whidi 
the  first  administration  was  BoufAt  and 
granted,  were  tmtrae.  Bat  It  was  deterndn- 
ed  that,  since  it  was  competent  for  tiie  eewt 
which  first  acquired'  Jurisdiction  over  fbe  ee- 
tate  to  decide  the  truUi  of  the  aTerm^ta  as 
to  the  decedent's  reeAdenee,  'its  decision  was 
conduslve  and  was  not  subject  to  coUateml' 
attack  and,  that  the  authority  of  tbe  admin- 
istrate, undn  the  first  grant  of  letters,  was 
wholly  unaffected  by  ttte  proceedings  in  .the 
gnbsequent  adminlstratKm. 

Mo  contention  Is  made  tbat  the  estate  ot 
Mrs.  Hardy  is  subject  to  administration  lA 
any  other  probate  court  than  that  which 
first  acquired  Jurisdiction  of  the  estate.  The 
claim  of  appetUees  is  that  tbe  probate  court  of 
Harris  county  first  acquired  Jurisdiction  over 
the  estate  because  It  made  the  first  order  ap- 
pointing an  administrator,  and  because 
process  was  first  Issued  and  served  out  of 
that  court  We  do  not  think  that  priority  of 
right  to  exercise  Jurisdiction,  In  a  proceeding 
of  this  diaracter,  ought  to  be  detemrined  by 
either  priority  of  Judgment  or  priority  in  tiie 
Issuance  or  service  of  process.  The  fairest 
and  most  reasonable  test  Is  priority  in  In- 
voking the  exercise  of  JurlsdictifJn.  An  ap- 
plicant for  letters  of  administration  or  for 
letters  testamentary  Is  entUied  to  have  dta- 
tion  on  his  application  forthwith  Iseaed  and 
served.  Articles  3256,  3257,  Vernon's  Sayles* 
Texas  Civil  Statates.  The  date  of  an  adju- 
dication on  his  application  may  be  d^ayed 
by  clrcnmstan<:eB  beyond  the  applicant's  con- 
trol, such  as  tbe  number  of  causes  on  tite 
court's  docket  or  time  taken  by  tbe  court  to 
r^der  a  dcclslou.  One  ought  not  to  lose  his 
right  to  an  adjudication  property  sought,  be- 
cause a  clerk  or  sheriff  Is  delayed  In  Issu- 
ing or  serving  process  duly  applied  for,  nor 
because  an  earlier  adjudication  Is  secured 
from  another  court. 

■  One  of  our  eaiUast  statements  of  the  law 
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goTernlng  the  answer  to  tbe  Orst  question 
certlfled  was  made  In  Cleppee  r.  State,  4  Tex. 
246,  where  It  Is  eald  to  be  a  well-known  rule 
tliat  "the  Jurisdiction  that  was  first  called  In- 
to ezerdse  would  Xuve  die  right  to  co  on  to 
Judgment" 

In  Bonner  v.  Heame,  Receiver,  75  Tex.  253, 
2S4,  12  S.  W.  88,  It  was  that  the  court's 
Jurisdiction  over  a  railroad  in  recelTonhlp 
proceedings  dated  from  the  first  application 
ta  the  court  for  a  receiver's  appointment 

The  opinion  of  Chief  Justice  Stayton  in 
Texas  Trunk  Ry.  Co.  v.  Lewla,  Sheriff,  81 
Tex.  7.  8,  16  8.  W.  647,  26  Am.  St  Rep.  776, 
points  out  tliat  there  la  much  force  in  tbe 
proposition,  not  necessary  to  he  determined 
In  that  case,  that,  where  custody  of  proper- 
ty Is  esseotlal  In  the  adjudication  of  a  con- 
trorersy  within  the  court's  Jurisdiction,  the 
filing  of  a  petition,  presenting  such  contro- 
versy for  tbe  court's  adjudication,  subjects 
the  property  to  the  «oiixf«  Jurisdiction,  and 
preventfl  the  Interference  of  any  other  court 
of  co-ordinate  Jurlsdlctkm.  •  We  hate  no 
doubt  of  the  correctness  of  the  proposition. 

Since  the  adjudication  of  the  county  court 
of  Montgomery  county  as  to  Mrs.  Hardy's  res- 
idence, as  to  whether  she  died  testate  or  In- 
testate, and  as  to  ttie  grant  of  letters  of  ad- 
ministratiOTi,  was  entitled  to  be  given  conclu- 
sive effect  tmlera  reversed  by  an  appelfarte 
court,  the  county  or  district  court  of  Harris 
coun^  conid  make  no  binding  adjudication 
relative  thereto,  no  matter  what  might  be  the 
state  of  the  evidence  as  to  Mrs.  Hardy'a  true 
d(Hni<d]&  As  said  1^  tbe  fimreme  CqmK-ci 
Hassadiusetts: 

"When  different  courts  have  concurrent  juris- 
diction, the  one  before  whom  proceedings  may  be 
first  had.  and  wtioae  jurisdiction  first  attaches, 
must  necessarily  have  authority  paramount  to 
the  other  courts;  or  rather,  the  action  first 
commenced  shall  not  be  abated  by  an  action 
eommenced  between  the  same  parties,  in  re- 
lation to  the  same  subject  In  the  same,  or  any 
other  court."  Steams  v.  Steams,  16  Mass. 
170. 

The  plea  ebellenglng  the  authority  of  tbe 
county  and  district  court  of  Harris  county  to 
determine  the  proceeding  Instituted  by  Mrs, 
Polnboeuf,  during  the  pendency  of  the  pro- 
ceedings In  Montgomery  county,  was  well 
taken,  and  should  have  been  sustained.  It 
was  reversible  eiior  to  overrule  tbe  plea. 


PATTERSON  v.  STATE. 


(No.  6524.) 

Oct  12, 


(Ooort  of  Criminal  Appeals  of  Texas. 

ia2i.) 

Crlmlaal  law        131  (I)— Appeal  dismhsad  or 
appellaBfs  reqoest. 
Where  defendant  in  criminal  prosecution 
makes  personal  affidavit  in  proper  form  to  dis- 
his  m>peal,  the  request  will  be  granted. 
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Bend   CSountr  Oourt; 


Appeal  ft>om  Ft 
0.  D.  Myers,  Judge. 

M.  Patterson  was  convicted  of  crime,  and 
he  ai^>eal8.  Am)eal  dismissed. 
C.  I.  McFarlui^  of  Rlcbmond,  for  an>el- 

lant 

HAWKINS,  J.   Since  this  court  obtained 
jurisdiction  of  this  case,  appellant  has  filed 
a  personal  affidavit  requesting  that  the  ap- 
peal be  withdrawn. 
The  afiSdavlt  seeming  to  be  in  proper 


form,  the  request  y/lU  be 
appeal  is  ordered  abated. 


granted,  and  fb* 


SCOTT  V.  STATE.   (No.  6965.) 
(Oovrt  of  Oriminal  Appeals  ol  ^Esxas.  Oct  By 

1.  Hlfhways  «B9l8l^-Aet  reqalrlsg  motorist 
•trikfag  a  |»ino«  t**  rsmlor  asslitaaeo  m- 
slnMd  aad  aphald. 

Venion's  Ann.  Pen.  Code  Supp.  1918,  art 
830M,  oompdUng  tbe  driver  of  an  automobile 
BtTiking  a  person  to  stoii  and  render  assist- 
ance, must  he  coostrDed  to  mean  that  the  party 
shall  render  all  the  aid  which  would  reasonably 
appear  to  him  as  an  .orcfinary  person  at  the 
time  to  be  necessary,  and  when  so  constraed 
is  valid. 

2.  Highways  «=s>l8e— Isdlotment  ef  motorist 
for  falling  to  render  aid  to  psnea  ttnoit 
held  not  defective. 

An  indictment  under  Yemon's  Ann.  Pes. 
Code  Supp.  1918,'  art  82(01,  held  not  defective 
for  faffing  to  allege  that  accssed  "knowingly* 
struek  the  perstm  wttb  his  automobile,  or<  tiiat 
"knowing^'  hs  bad  strode  him,  iaOad  to  stop 
aad  render  aid. 

3.  Highways  i9=>l86  — Motorttfs  Ignoraaoe  of 
Injury  a  defense  for  falling  to  render  aid. 

In  ft  prosecution  of  a  driver  of  an  automo- 
bile ander  Temon's  Ann.  Pen.  Code  Supp.  1918, 
art  820M,  for  faiUng  to  stop  and  waAar  aid  to 
a  pev8<m  struck,  def«idant's  laek  ol  kapwlo^ 
that  be  bad  Injured  soma  <ms  la  a  defense. 

Appeal  from  Oriminal  District  Gonrt,  Tar- 
rant County;  Geo.  B.  Hosey,  Jndge. 

M.  W.  Scott  was  convicted  of  vlolatlnK  the 
motor  vehicle  law,  and  be  appeals.  Affirmed. 

Baskin  &  Eastus  and  David  Or^es,  all  of 
Fort  Worth,  for  appellant. 

B.  H.  Hamilton,  Asst  Atty.  Oen.,  for  tiie 
State. 

HAWKINS,  J.  Appellant  was  convleted 
under  a  prosecution  based  on  article  820H, 
Vernon's  P.  C,  and  Us  punlshmoit  assessed 
at  a  fine  of  f  100  and  90  days'  ctmflnment  In 
the  county  Jan. 

Nb  statement  of  facta  accompanies  tbe 


^a»Fer  other  osms  ms  same  tople  and  KKT-MUIIBBS  la  aU  Kar-Nnmtwred  Dlgtstt  sad  Indsxis 
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record,  and  Qie  case  Is  presented  here  on  the 
Bole  question  as  to  whether  said  artlde  Is 
sufBciratly  ct)eclflc  la  defining  the  off^se 
sought  to  be  denounced.  In  1917  the  Le^la- 
ture  passed  an  act  which  has  sometimes  been 
called  the  "Hl^^way  Law,"  but  more  proper- 
ly speaklag  one  "Regulating  Operation  of 
Motor  Teblcles."  This  Uw  was  amoided  at 
the  same  session,  and  again  in  1019,  and 
with  these  amendments  la  brongbt  forward  in 
Vernon's  P.  O.  as  articles  SSSOA.  to  820Z. 
We  have  already  had  occaston  to  review  this 
law,  upholding  some  of  the  prorlsiffliB,  and 
holding  article  820D,  relating  to  glaiing  bead- 
Ughts,  TOtd  for  indeflniteneaa  (Griffin  t.  State. 
86  Tex.  Cr.  B.  498,  21B  S.  W.  494),  and  also 
that  a  portion  of  snbdlvMon  (a),  article  820K, 
I>  UkowlBo  InweratlTe  and  nnenCorceable  in 
a  crimlaal  proceeding  for  ttie  aame  reason 
(Bussell  T.  State,  228  S.  W.  S66). 

Wo  quote  10  mncb  at  artlcio  SSOH  as  nay 
be  neceaaary,  ddeting  for  convenience  the 
portions  not  here  required: 

"Whenever  an  automobile  strikes  any  per- 
son, the  driver  of,  and  all  persons  in  control 
of  sach  automobile,  ^all  stop,  and  render  to 
the  person  struck  all  necessary  assistance,  in- 
dadinf  the  carrying  of  sndi  pers<m  to  a  physi- 
dan  or  aorgeon  for  medical  or  suf^cal  treat- 
ment, if  aach  treatment  be  required,  or  if  such 
carrying  is  requested  by  the  person  struck."  . 

^pdlant  was  clia^ed  vender  Uila  law. 
If  the  law  can  be  hOA  good,  the  Indictment 
la  suIBcient 

Counsel  for  appellant,  in  his  brief,  admits 
the  article  is  commendable  In  purpose.  This 
Is  true  with  reference  to  the  whole  of  the 
act  In  question.  Not  until  1917  did  our 
Legialatare  undertake  general  l^talation  m 
Om  subject,  but  In  many  atatas  the  necessity 
for  statutory  enactments  to  supplement  th« 
oommon-law  rules  was  recognized  many  years 
before.  With  tbe  ocmstantly  iocrea^g  use 
of  motor  vehlciea  both  for  business  and  pleas- 
ure puiiposes,  the  4anand  for  road  rota- 
tions In  tiieir  use  liad  become  Imperatlvew 
dtfver  who  nuy  strike  a  person  or 
vehicle  to-day  may  to-mcnrow  himself  be  i 
victim. 

The  general  nde  for  Oie  construction  of 
statutes,  of  course,  applies,  and  has  been 
recognized  not  oidy  ^^J  Oxe  courts  of  our  own 
bnt  of  other  states,  as  well  as  by  tbe  text-  ; 
writers  on  motw  vehicles. 

The  following  quotatltw  Is  from  Bla<^  ' 
Interpretation  the  Law,  {  115,  and  is  ' 
copied  as  section  130,  p.  93,  in  "The  Law  ' 
Applied  to  Motor  Vehicles,"  by  Blakemore:  ' 

"Btatntes  enacted  by  the  Legislature  in  the  , 

exercise  of  tbe  police  power,  for  the  promotion  , 
or  preservation  of  the  public  safety,  health,  or 

morals,  may  sometimes  impinge  upon  the  lib-  ' 

crty  of  individuals,  by  restricting  tbeir  use  of  ' 

their  property,  or  abridging  their  freedom  In  ^ 

the  conduct  ot  tteir  business.   When  tUa  Is  ' 


the  case,  sucb  statutes  ongbt  always  to  receive 

such  a  constraetion  as  will  carry  out  the  pnc^ 
pose  and  Intention  of  the  Legislature  with  the 
least  possible  interference  with  the  rights  and 
liberties  of  private  persons;"  sadi  enactments, 
being  "designed  to  further  the  general  welfare 
by  derogating  from  the  liberty  of  a  few." 

Likewise,  In  Buddy  <m  Automobiles,  i  68, 
we  find  the  following: 

"A  statute  creating  a  criminal  offense  Is  en- 
titled to  a  strict  construction  so  that  the  ap- 
plication of  the  act  will  not  be  extended  be- 
yond  the  dMr  intention  of  the  lawmakera. 
But,  neverthdesB,  the  guiding  principle  in  the 
interpretation  of  statutes  is  tbe  ascertainment 
of  the  legishitive  intent,  and  a  statute  should 
not  receive  such  a  narrow  eonatmction  as  to 
exclude  those  acts  intended  to  bo  induded  with- 
in its  application. 

"A  common  sense  Interpretation  must  be 
given  to  a  statute,  considering  tbe  whole  stat- 
ute in  construing  a  part  thereof.  In  construing 
a  motor  vehide  law,  the  court  should  give 
fores  and  effect  to  every  part  of  it  to  carry 
out  the  intent  of  the  Iiegislature.  if  possible, 
loch  intent  to  be  ascertained  from  the  language 
in  ita  plain  and  natoral  meaning.** 

Also  part  of  oeetbm  241: 

"A  highway  la  for  the  use  of  the  public  at 
large;  indeed  It  has  bean  defined  to  be  a  road 
which  every  dtlien  baa  a  right  to  use.  This 
being  ao,  it  is  necessary  that  tiie  travd  and 
traffic  on  the  highway  shall  be  governed  by 
certain  laws,  so  that  the  rights  of  each  dtisen 
may  be  certain  of  protection." 

8ectl<ni  Tin  from  same  ant3M>r: 

"Statutes  have  been  enacted  In  aome  Jurisdic- 
tions requiring  an  automobilist,  upon  causing 
Injury  to  property  or  to  another  traveler,  to 
stop  bis  machine,  and  furnish  his  name  or  other 
means  of  identification  to  the  traveler  injured 
or  to  a  police  officer,  or  to  give  assistance  to 
the  person  Injured.  The  flight  of  an  automo- 
bilist after  causing  injury  to  another  is  deemed 
Buch  a  serious  oEFense  that  It  is  made  a  felony 
in  some  jurisdictions.  The  constitutionality 
of  sncb  a  statate  is  affirmed  by  the  courts, 
though  there  is  a  strong  argument  that  it  com- 
pels one  to  give  evidence  against  himself.  Sudi 
a  law  is  affirmed  on  the  ground  that  it  Is 
within  the  police  power  of  the  state.** 

Since  motor  vehicles  have  become  a  com- 
mcm  means  of  travel  upon  tbe  public  blgb- 
ways,  many  statutes  have  been  enacted  in 
au  effort  to  protect  the  public  health  and 
safety  from  the  consequracea  of  the  use  ci 
autorngbiles  upon  the  roads  and  streets. 
Some  of  these  statutes  have  been  assailed 
upon  the  ground  that  Hiey  manifested  an 
exercise  of  power  not  Inherent  In  the  le^ 
lotlvo  departmwt  of  tbe  govenimen^  and 
others  bave  been  attadred  opim  the  groimd 
that  in  than  are  found  nnieasenable  xeqnlre- 
menta.  Billing  Case  Lew,  toL  fl;  p.  897; 
Berry  tm  AatomobUes,  1 1601;  Bx  parte  Pur, 
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83  Tex.  Cr.  R  628,  200  B.  W.  401;  State  t. 
Mftyo.  106  Ha  02.  75  Atl.  295,  28  L.  R:  A. 
(N.  8.)  B02,  20  Amu  Cas.  B12;  Feopfe  r. 
ROMOtaeliner,  200  R  T.  115, 102  N.  E.  680;  46 
.  L.  R.  A.  (N.  S.)  077,  Ann,  Oaa.  1015A.  161; 
State  V.  Btenin.  78  N.  H.  220,  98  Atl.  482. 

In  eome  of  these  dedslone,  statutes  requir- 
ing that  one  causlnff  an  injury  by  collision 
vlth  an  antomoblle  shall  do  some  afflnuatlve 
act,  inch  as  furnishing  Information  showing 
his  name  and  address,  bave  been  oplield  for 
tbe  reason  thus  stated  In  one  of  the  c^lnlons. 

"The  Legifllature  misbt  prohibit  altogether 
the  use  at  motor  Teblclea  opoa  the  highways 
or  streets  of  the  state.  It  bM  been  bo  held 
in  Sute  V.  Mayo,  106  Me.  62,  26  L.  R  A.  (N. 
8.)  002,  75  AtL  295,  20  Ann.  Caa.  512,  and 
Com..  T.  Eingsbuiy,  199  Mass.  542,  127  Am. 
8t  Bep.  618.  86  N.  B.  848.  Doebtlsis  the 
Icgislattwe  coBld  not  pmaat  dttacns  from 
oaing  the  hlgbwtys  In  the  ordinary  manner,  nor 
would  tbe  mere  fact  the  sutchiae  used  for 
tbe  movement  ot  person*  or  things  along  tbe 
highway  was  novel  justify  its  ezduaion.  But 
tbe  rigbt  to  nse  tbe  highway  by  any  person 
must  be  ezerdsed  in  a  mode  consistent  with 
tbe  equal  rights  of  others  to  nse  the  highway. 
That  tbe  motor  Tebicle.  on  account  of  its  sise 
and  weight,  of  its  great  power,  and  of  tbe  great 
speed  which  it  is  capable  of  attaining,  creates. 
aalesB  managed  by  earefol  and  competent  op- 
erators, a  most  serious  danger,  both  to  other 
travelers  on  the  bi^way  and  to  tbe  occupanta 
of  tbe  rebides  themselves,  is  too  clearly  a  mat- 
ter of  common  knowledge  to  Jnstlfy  diaouHten.*' 
People  T.  Bosenbeimer,  sapra. 

And  in  another,  ttie  condtasfam  la  italied 
In  tbe  following  language: 

"Tbe  defendant  also  claims  that  tbe  statute 
la  unconstitutional,  in  that  it  requires  him  to 
furnish  evidence  which  might  be  used  against 
Urn  in  a  criminal  proceeding.  BiU  <rf  Rights, 
art.  16,  The  same  question  has  been  raised  in 
other  statni,  and  .in  eadi  the  conclusion  has 
been  reached  that  tbe  statute  is  valid.  Peo- 
ple T.  Bosenbeimer,  209  K.  T.  110,  102  N.  B. 
030,  46  L.  B.  A  (N.  S.)  977.  Ann.  Cas.  1915A, 
161;  Ex  parte  Kneedler,  243  Mo.  6S2,  147  S. 
W.  98S.  40  L.  R.  A.  (N.  8.)  622.  Ann.  Caa. 
19130.  923;  People  t.  DiUer,  24  Cal.  App.  799, 
142  Pac.  707.  Zn  each  of  these  cases  It  Is 
pointed  eat  that  the  operation  of  an  automo- 
bile upon  the  public  highways  is  not  a  right, 
hot  only  a  privilege  which  the  state  may  grant 
or  withhold  at  pleasure  (Commonwealth  t. 
ESngshury,  199  Mass.  542.  85  N.  B.  848,  L.  B. 
a;  1915B.  204.  127  Am.  St.  Bep.  013),  and 
that  what  tbe  state  may  withhold  it  may  grant 
apon  condition.  One  condition  imposed  is  that 
the  operator  must  in  case  of  accident,  furnish 
the  demanded  information.  This  condition  is 
binding  apon  all  who  accept  tbe  privilege. 

"The  statute  confers  a  privilege  which  the 
eitiaen  is  at  liberty  to  accept  by  becoming  a 
Ucensea  or  not  as  he  pleases.  Having  accepted 
tbe  privilege,  he  cannot  object  to  any  condi- 
tions which  have  been  attached  thereto  by  a 
grantor  with  power  to  entirely  withhold  the 
privilege."   Stata  t.  Corron,  73  N.  H.  434,  446, 
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62  AtL  1044,  10»  («  Ann.  Gas.  486). 
T.  Sterrin,  78  N.  H.  220^  86  AtL  482. 

We  have  Just  recently  reoelvBd  a  supple* 
mental  brief  fnnn  appellant,  dtlng  tho  Bns- 
sell  Case,  supra,  and  urging  that  It  and  tbe 
Grlflln  Case^  supra,  and  other  authorities 
cited  by  blm,  are  decisive  of  this  case.  In 
the  subsequent  discussion  we  are  not  unmind- 
ful of  the  principles  upon  which  these  cases 
were  disposed  of,  but  have  reached  the  con- 
clusion ttiat  tbe  law  in  question  can  be  op- 
held  without  doing  violence  thereto. 

A  party  operating  an  automobile  which 
may  injure  another  In  collision  ought  to  be 
Impelled  by  humanitarian  motives,  in  the 
absence  of  any  law,  to  tender  aid  In  an  effort 
to  minimize  the  result  of  the  Injury.  In 
doing  this  be  would  naturally  and  Instlnct- 
Ively  do  tbe  ttilng  which  to  him,  under  the 
circumstances,  appeared  to  be  proper  and 
necessary  to  alleviate  suffering.  If  his  own 
car  was  uninjured  so  that  It  might  still  be 
operated,  perhaps  tbe  most  natural  thing  for 
him  to  do  would  be  to  try  and  get  the  Injured 
persona  to  a  physician  or  aoiveon  as  q[bid£ly 
as  poaslUeL 

The  statute  ought  not  be  given  such  a 
constmctton  ae  would  or  ml^t  result  In 
manifest  harm  to  a  person  accused  of  violat- 
ing It  It  would  be  Impracdcable  ftor  Oie 
Le^slature  to  undertake  to  say  that  In  a 
certain  kind  of  accident  this  particular  kind 
of  aid  should  be  wtended,  and  In  another 
accident  aid  of  some  other  character  would 
be  proper.  Every  case  most  be  governed  by 
tbe  circumstances  attendant  upon  It  What 
would  appear  to  be  "all  necessary  aid"  In  one 
case  might  not  so  appear  in  the  next  one, 
likewise  It  might  reasonably  appear  to  be 
necessary  to  get  the  Injured  person  to  a 
physician  or  surgeon-  for  treatment  In  one 
Instance  and  not  in  another;  hence  the  fact 
that  It  would  be  futile  for  the  lawmakers  to 
undertake  to  be  specidc  in  particularizing 
what  aid  should  be  rendered  becomes  appar- 
ent.  That  the  statute  contains  a  humane 
provision  cannot  be  gainsaid.  If  it  caa  be 
construed  to  require  that  to  be  done  which 
ought  to  be  done  even  In  the  absence  of  tbe 
law,  and  without  hurt  to  the  Individual,  It 
ought,  as  so  construed,  to  be  upheld. 

It  would  be  manifestly  unfair  In  measuring 
the  extent  of  the  aid  rendered  to  have  the 
court  or  Jury  pass  upon  that  issue  in  the 
light  of  develoEHuents  subsequent  to  the  time 
of  the  accident  An  injury  might  appear 
slight  at  the  time,  suggesting  little  necessity 
for  aid  of  any  kind,  but  internal  Injuries  of 
serious  nature  might  devtiop  later.  An  ac- 
cused could  not  be  held  criminally  liable  for 
a  failure  to  do  what  was  not  reasonably  ap- 
parent to  him  as  necessary  at  tbe  time.  One 
acting  in  ai^arent  necessary  tself-defense 
does  so  from  what  appears  to  him,  viewed 
from  bla  standp<tot  at  the  tlmc^  with  all  the 
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tacts  and  drcmnatances  within  bis  knowl- 
edge, and  not  from  the  viewpoint  of  some- 
body dse,  or  the  Jury,  in  the  light  of  snbee- 
quent  events. 

[1]  We  have  reached  the  conclusion  that  a 
fair  and  reasonable  conatroctlon  of  the  stat* 
ute  Iq  question  Is  that  the  party  should 
r^er  all  the  aid  whldi  would  reasonably 
appear  to  him  as  an  ordinary  person  at  the 
time  to  be  necessary,  Including  taking  the 
Injured  pemnuB  to  a  physician  or  surgeon,  If 
so  requested  by  than,  or  If  It  reasonably  ap- 
pear to  accused  that  medical  treatment  be 
necessary.  We  think  fibe  word  "required" 
in  the  connection  used  means  tmly  "neces- 
sary." The  Jury  ought  to  be  bo  Instructed 
(If  it  be  an  Issn^  that.  If  accused  gave  aU 
the  aid  whidi  under  the  circumstances  rea- 
sonably appeared  to  him  to  be  necessary,  he 
should  be  acquitted,  and  tiiat;  U  under  all 
the  diCTimatanceB  It  did  not  reasonably  ap- 
pear to  him  to  be  necessary  to  carry  the 
Injured  parties  to  a  lAiyslcian  or  surgeon  for 
treatment,  he  could  not  be  convicted  for  a 
failnre  to  do  so,  wdess  he  was  requested  by 
them  to  be  so  takai,  and  declined. 

We  csn  perceive  no  ^lence  to  the  general 
rule  of  construction  in  reaching  this  conclu- 
sion.  No  new  provision  has  been  read  into 
tlie  lavr.  We  only  construe  what  "att  neces- 
sary aid"  means  in  the  statute,  and  say  it 
must  be  determined  from  an  accused's  stand- 
point  as  to  how  much  and  what  character  of 
aid  appeared  to  be  necessary  under  any  given 
state  of  facts.  Surely  the  driver  of  an  auto* 
mobile  should  have  no  trouble  in  understand- 
Ing  in  advance  that  in  case  of  an  accident 
tie  was  expected  and  required  to  do  what 
appesred  to  tatm  to  be  necaauy  to  alleviato 
aotterlng. 

We  think  no  tama  was  committed  by  the 
trial  Judge  In  ov«millng  tlie  motion  to  quash 
Hie  indictment  and  in  arrest  of  Judgment, 
because  of  the  matters  urged  agatnat  the 
sufficiency  of  llie  statute  In  queetiOB. 

[2,  t]  ApptOlant  complains  that  the  Indlct- 
fflont  la  defective  in  not  alle^ng  that  accused 
'%nowIn^y"  etrudc  the  party  tojured,  or 
aat,  "knowing"  be  had  struck  him.  he  fftiled 
to  stop  and  render  ai^.  We  cannot  agree  to 
this  contention.  The  word  "knowingly"  or 
"knowing"  does  not  appear  in  the  descrip- 
tion of  the  act  denounced  as  an  offense^  and 
It  Is  not  necessary  for  the  state  to  so  allege. 
If  it  becomes  an  issue  on  the  trial,  lack  of 
knowledge  on  the  part  of  a  defendant  that  he 
had  Injured  some  one  would  excuse  him  and 
be  a  defsose  to  a  inrosecutlon  under  the 
article  In  question.  The  trial  Judge  recog- 
nized this  as  the  law,  and  submitted  that 
issue  to  the  jury. 

Believing  the  article  of  the  statute  should 
be  upheld  m  construed  in  this  opinion,  the 
Judgment  of  the  trial  court  Is  affirmed. 


Ex  ptm  HICKOX   INSl  M06.) 

{Court  of  Criminal  Appeals  of  TeaH.  Oek  1% 
1021.) 

1.  Ball  «s>43-^  natter  of  right  In  tapUM 
oases,  exoept  wfisrs  proof  Is  "evident." 

Ball  Is  a  matter  of  right  fai  capital  cases, 
except  when  the  proof  is  "evident,**  iMA 
meaoB  that,  If  the  evidence  is  such  as  to  lead 
a  dispassionate  mind  to  the  condaslon  that 
accused  is  cuil^»  and  that  if  the  law  Is  pt«p- 
erly  administered  -a  conviction  wonid  be  bad  nt 
a  capital  offense,  halt  shoidd  be  doiied,  other- 
wlae  it  sbould  be  granted. 

[Ed.  Note.-^For  other  definitions,  see  Words ' 
and  Phrases,  First  and  Second  Series,  Evi- 
dent.] 

2.  Ball  «s»4t-DaeMot  ef  trial  Isdge  u  U 
proof  ef  eepitel  •faius  eatttiei  te  welgfct  e» 
appeaL 

The  dedsloB  of  tlie  trial  Judge  that  the 
proof  of  a  capital  offense  was  "evident,"  Jns- 
tifylng  the  refnsal  of  bail,  is  entitled  to  weight 
on  appeal,  but  has  not  the  standing  of  a  ver> 
die^  and  it  la  the  daty  of  the  Oourt  of  OrliriHl 
Appeals  to  ttamine  the  evidence  and  deter- 
mine whether  bail  should  have  been  denied. 

3.  Bail  «=^49— EvUeaoa  bald  to  warrant  re- 
fusal of  bail. 

application  tn  bail  In  a  morder  prese- 
cation,  held  that  proof  of  a  capital  offense  was 
"evident,"  so  that  a  refusal  of  baU  waa  Jostified. . 
Morrow,  P.  dfsssntfaig. 

Appeal  from  IMstrict  Court,  Tom  Qreen 
County;  O.  B.  Dubois,  Judges 

T.  F.  Hickoz  was  charged  wlt3i  murder, 
and  he  appeals  frma  a  Judgment  rising 
him  ban.  Affirmed. 

Sttodgrasi  ft  DJbroU,  of  Otdeman,  for  ap- 
pellaat 

R.  H.  HamUton,  Asst  Atty.  Qen^  for  t3ie 
State. 

LATnHORO,  J.    [1]  TUs  Is  an  Appeal 

from  a  Judgment  of  the  district  court  of 

Tom  Oreen  county,  refusing  baU  to  appel- 
lant, T.  F.  Hlckox,  who  Is  charged  with  the 
miTrder  of  one  Lamar  Schrler. 

The  rule  is  that  ball  Is  a  matter  of  right 
in  capital  cases,  except  when  the  proof  is 
evident,  which  is  taken  to  mean  that  if  the 
evlidenoe  Is  such  as  to  lead  a  dispassionate 
mind  to  the  conclusion  that  the  accused  is 
guilty,  and  that  if  the  law  is  properly  ad- 
ministered a  c<H)vlction  would  be  had  of  a 
capital  offense.  In  such  an  event  bail  should 
be  denied,  otherwise  it  should  be  granted. 

In  the  Instant  case  deceased  was  in  a  ga- 
rage in  the  town  of  Rankin  in  company  with 
one  Novell.  Appellant  and  his  son  Tom 
came  Into  said  building  while  said  other 
,  parties  were  there.    Tom  said  to  deceased. 
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**LumT,  yon  beat  up  my  little- toother,  but 
you  cannot  beat  me.**  Deceased  replied,  "I 
did  not,**  and  Tom  said,  "Ton  are  a  G— — d 

,d  n  liar,"  and  deceased  Bald,  "Let's  not 

haTe  any  trouble,**  and  appealed  to  appel- 
lant to  speak  to  Tom  and  "let's  not  have 
'  any  trouble,"  and  about  this  time  Tom 
slapped  deceased,  and  they  began  fighting. 
NeTell  immediately  left  the  building,  going 
to  look  for  an  officer  to  have  him  stop  tha 
trouble,  and  says  he  heard  the  shooting  not 
longer  than  a  minute  after  he  left  the 
building.  A  witness  named  Poole  said  he 
was  standing  a  few  feet  from  the  parties, 
and  saw  Tom  and  deceased  dlnched,  the 
latter  having  bis  arms  about  Tom's  shoul- 
ders; that  the  deceased  was  backing  and 
Tom  following  him,  and  that  In  this  position 
the  deceased  went  bft (Award  7,  8,  or  10  feet; 
that  appellant  was  walking  along  be^de 
them  as  deceased  was  backing,  and  at  tlils 
Juncture  witness  said  he  saw  appellant  put 
out  his  hand  and  heard  the  report  of  a 
pistol  and  saw  deceased  faU.  Another  wit- 
ness said  that  be  saw  appelant  approach 
deceased  with  a  pistol  in  his  hand,  and  when 
within  2f  or  3  feet  of  Mm  he  shot  deceased 
in  the  back;  that  deceased  fell,  and  appel- 
lant and  bis  son  turned  and  walked  out  of 
ttie  garage,  and  witness  did  not  hear  them 
say  n  word  to  any  one.  The  physician  who 
examined  the  body  of  deceased  said  he  was 
shot  in  the  small  of  the  back,  the  shot  rang- 
ing downward. 

TbB  only  wltnesB  who  testified  for  the  ap- 
pellant was  his  wife,  and  her  evidence  bore 
upon  the  question  apparently  of  his  ability 
to  make  bond. 

It  thus  aroears  Qiat  appdiant's  son  at- 
tacked deceased  In  the  presence  of  the  ap- 
pelant; that  deceased  had  renfnutrated 
with  Tom,  and  had  a^ed  appellant  also 
to  apeak  to  Tom  and  prevent  tronblo;  that 
deceased  was  retreating;  that  he  was  not 
making  any  demonstration  with  any  weapon 
of  any  kind;  that  appellant  kept  pretty 
dose  to  bla  son  and  deceased  as  the  latter 
was  going  backward,  and  ■tiiat,  after  deceas- 
ed had  badced  from  7  to  10  feet,  appelant 
shot  him  in  the  back  with  a  sAstol,  aerUng 
Are  to  the  clothing  of  deceased;  and  that 
then,  without  a  word  of  e3q)Ianatlon  ta 
statement  of  any  kind,  appellant  and  his 
son  left  the  buitdbig. 

[2,  3]  The  dedslon  of  the  trial  Judge  that 
the  proof  of  a  capital  cAense  was  "evident" 
Is  entitled  to  wdght  on  appeal,  but  has  not 
the  standing  of  the  verdict  of  a  Jnry.  Tlie 


duty  rests  upon  this  eomt  to  enndne  Cbe 

evidence  and  for  itself  determine  whether 
ball  should  have  been  denied.  Elx  parte 
Stephenson,  71  Tex.  Or.  B.  880, 160  8.  W.  77. 
We  have  carefully  oomined  the  testlnAmy, 
and  find  nothing  in  the  record  suggesting 
that  the  exclusion  reached  by  the  trial 
Judge  was  not  the  proper  one. 
The  Judgmoit  refusing  ball  is  affirmed. 

MORROW,  P.  J.  (dissenting).  The  burden 
is  upon  the  state  to  produce  "proof  evident^' 
of  a  caidtal  offense.  To  discharge  this  bnr^ 
d«i,  proof  of  excess  malice  Is  required. 
Flrmln  t.  State,  60  Tex.  Or.  B.  S70,  ISl  8. 
W.  1U8;  Bz  parte  Townslsy,  87  Tax.  Or.  R. 
252,  220  B.  W.  1082;  Bix  parte  Toang,  87 
Tex.  Or.  B.  413,  222  S.  W.  242. 

That  siv>eUant  shot  deceased  wUIa  be  and 
appellant's  s<m  were  fighting  does  not  alone 
suffice.  Account  tthould  be  taken  of  tbe  state 
of  appellant's  mind.  Ee  may  have  been 
wholly  unjustifiable;  and  still  not  guilty  <^ 
a  capital  otFense.  Oordono  v.  State,  66  Tex. 
Or.  B.  4S9.  120  S.  W.  471 ;  Rice  v.  State,  SI 
Tex.  Cr.  R.  283,  103  S.  W.  1156 ;  Parrer  v. 
State,  42  Tex.  271.  Inferences  adverse  to 
the  accused  are  not  to  be  drawn  from  the 
absence  of  evidence  which  the  state  could 
have  produced.  Express  malice  is  not  pre- 
sumed, but  nmst  be  proved.  Hamby  v. 
State,  36  Tex.  523;  Dougherty  t.  State,  69 
Tex.  Cr.  R.  464,  128  S.  W.  401 ;  Potts  v. 
State,  66  Tex.  Cr.  R.  44,  U8  S.  W.  535. 

The  state  revealed  the  claim  that  appel- 
lant's son  had  been  "beat  up"  by  deceased. 
The  effect  of  the  beating  on  appellant'li  mind 
would  depend  upon  the  nature  and  cause  of 
the  beating,  and  Its  proximity  in  time  to  the 
homicide.  Evidence  ot  these  matters  waa 
at  the  command  of  the  state. 

TJhe  idea  ^  con^racy  with  Tom  Hickox 
seems  not  proved,  bat  negatived,  by  tiw 
finding  of  the  trial  Judge  that  Tom  Hickox 
was  entitled  to  bail  in  a  small  sum.  The 
inflsrences  from  the  state's  evidence  Uiat  ap- 
pdlant's  passim  was  aroused  to  a  degree 
preventing  deliberation  by  Uie  previous  ccm- 
duct  of  deceaaed  In  connection  with  the 
inesent  encounter  are  not  overcome  by  any 
evldoice  found  in  the  record.  If  fact*  to 
the  contrary  existed,,  they  should  have  been 
introduced  by  the  state.  In  their  absence, 
the  presumptkm  that  they  did  not  exist 
should  obtain.  * 

In  my  opinion,  Qie  Judgment  shoold  be 
reversed. 
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HADNOT  V.  STATE.    (No.  6271.) 

(Court  of  Grimina]  Appeals  of  Texas.   Oct  6, 
1821.    Od  Uotion  for  Bahearing, 
Not.  23,  1921.) 

1.  Crlmiaal  law  «»982— Dae  oanvioted  of  pas- 
session  of  equipment  for  making  iiquor  may 
be  glvea  a  suspended  sentence. 

One  convictea  of  baring  posBession  of  CQnip* 
'  ment  for  making  l^nor  may  be  given  a  anspend- 
ed  sentence. 

2.  Criminal  law  «=»982— To  be  entitled  to  sus- 
pended sentence,  evidence  must  show  ac- 
oased  has  never  before  l»eei  oonvloted  of  fai- 
oay. 

To  entitle  an  accused  to  a  suspended  sen- 
tence, the  evidence  most  aflSnnatively  show 
that  he  has  never  before  been  convicted  of  fel- 
ony. 

3.  Crimlaal  la^  <^g82— Proof  of  good  reputa- 
tloa  aot  sufficient  to  submit  question  of  sus- 
pandad  seateaee. 

The  right  of  an  accused  to  submit  hie  right 
to  a  Bunpended  sentence  cannot  be  raised  ex- 
cept by  Droof  that  he  had  not  theretofore  been 
convicted  of  a  felony^  and  proof  of  good  rep- 
utation is  not  sufficient,  though  evidence  of 
reputation  may  be  introduced  as  matter  of 
inducement  when  the  issue  has  been  properly 
raised. 

4.  Intoxloating  liquors  ^=9224— Burden  of 
proof  of  matters  contained  la  exceptions  In 
the  Dean  Law  rests  upon  accused. 

Is  prosecution  under  the  Dean  Law  for  un- 
lawful poBsession  of  equipment  used  in  mak- 
ing liquors,  the  burden  of  proof  that  equipmeut 
was  for  medicinal,  sacramental,  etc.,  purposes, 
as  excepted  in  the  law,  is  upon  accused. 

On  Motion  for  Rehearing. 

5.  Criminal  law  ^s3l32~AmeadmeBt  held  to 
amount  to  repeal  of  statute,  and  to  require 
dismissal  of  prosecutions  thereunder. 

An  amendment  to  the  Dean  Law  (Acts  37tb 
Leg.  1021,  let  Called  Seas.,  c.  61),  omitting 
therefrom  the  making  penal  of  the  possession 
of  equipment  for  the  making  of  Intoxicating 
Uquor,  amounts  to  a  repeal  of  tbe  proviaiona  of 
that  law  making  possession  of  such  equipment  a 
crime,  and,  under  the  provisions  of  other 
statutes.  proBecudooB  under  this  law  must  be 
dismiBsed. 

Appeal  from  District  Oonrt,  Jasper  Ooimty; 
Q«o.  E.  Holland,  ^Mdal  Judge. 

Arthur  Hadnot  was  cdnvlcted  of  taavtnft  un- 
lawful possession  of  eqaipment  for  maklDg' 
Intoxicating  liquor,  and  he  appeals.  Ite- 
▼ersed  and  dismissed  on  rdiearlng, 

Blake  &  Neel,  of  Jasper,  for  appellant. 
R.  H.  Hamilton,  Aast  Atty.  Oen.,  for  tbe 
State. 

LATTIMORE,  J.  Appellant  waa  convicted 
In  the  district  court  of  Jasper  county  of  un- 
lawfully having  in  hts  possesBfon'  certain 
egutpmpnt  for  making  intoxicating  liquor, 
and  his  punlBUment  fixed  at  one  year  In  the 
penitentiary. 

By  his  hill  of  excpptlons  No.  1  appellant 
complains  of  tbe  refusal  of  his  special  charge 
submitting  his  right  to  a  suspended  sentence. 
The  record  discloses  that  an  application  for 
-suspended  sentence  was  filed  and  presented 
to  the  trial  court  by  appellant,  and  that  no 
reference  thereto  ai^ared  in  the  main 
charge,  and  that  a  special  charge  submitting 
said  Issue  was  refused. 

[f ,  21  There  is  no  question  but  that  one  on 
trial  for  a  violation  of  the  Dean  Law  (Laws 
1918,  c.  7S)  may  liave  an  a]K>Ucftdon  of  I 


the  law  of  -suspended  sentence  filed  and 
presented,  and  tn  a  proper  case  mar  be 
gtren  a  suspended  sentmce  all  tn  other 
felony  cases.  There  Is,  however,  no  better 
settled  rule  than  that  to  entitle  the  ac-  * 
cused  to  a  suspended  sentence,  and  the  sub- 
mission of  such  Issue,  the  evidence  before 
the  trial  coirrt  must  afflrmatlvely  show  that 
be  has  never  before  been  convicted  of  a  fd- 
<my.  An  examination  of  tbe  record  tn  the 
Instant  case  reveals  the  fact  that  there  Is  not 
a  word  of  proof  supporting  the  propocdtlon 
Just  mentioned.  But  two  wltnessea  gave 
testimony,  one  for  tbe  state  and  one  for  ap- 
pellant. 

[3]  Nothing  appears  In  the  testimony  of 
the  state  witness  in  any  wise  relating  to  the 
question  of  appellant's  former  conviction,  and 
the  only  matter  appearing  In  tbe  testimony 
of  appellant's  wltneaa,  one  Hancock,  Is  that 
he  had  known  appellant  for  many  years,  and 
that  his  r^utation  was  good.  This  Is  not 
enough  to  raise  the  Issue  or  Justify  the  sub- 
mission of  the  right  to  a  suspended  sentence 
to  the  Jury.  They  are  the  arbiters  as  to 
whether  such  sentence  shall  be  given,  and  ap- 
pellant's right  thereto  cannot  be  raised  In  a 
given  cane  except  npon  proof  of  the  fact  that 
be  had  not  theretofore  been  convicted  of  a 
felimy.  Under  our  statutes,  when  the  issue 
is  th'ifi  raised,  evidence  oi  reputation  may  be 
Introduced  as  a  matter  of  Inducement  to  the 
jury,  but  in  no  case  should  the  laane  of  sus- 
pended senten<:e  be  submitted  In  the  charge 
when  the  only  evidence"  bearing  upon  the 
quefltion  la  that 'the  accused  has  home  a  good 
reputation.  SImonds  v.  State,  76  Tex.  Cr.  R. 
487, 175  S.  W.  1064 ;  Onstott  v.  State,  75  Tex. 
Gr.  B.  72,  170  8.  W.  dOl.  It  thus  appears 
that  no  error  was  oommltted  In  tbe  refusal 
of  said  special  charge. 

t4l  Special  charge  No.  1  given  at  tbe  re- 
quest of  the  state  was  to  the  effect  that  the 
state  need  not  offer  proof  of  tbe  fact  that  the 
equipment  fbund  in  tbe  possession  of  appel- 
Isnt  was  had  by  him  for  medicinal,  sacra- 
mental, scientific,  etc,  porpoaes.  After  ma- 
ture refiection  we  have  come  to  tbe  conclu- 
sion that  tbe  burden  of  proof  as  to  matters 
contained  in  the  exceptions  set  forth  in  the 
Dean  I<aw  rests  upon  tbe  accused,  and  that 
tbe  state  need  offer  no  proof  of  the  negatives 
necessary  in  tbe  Indictment  P.  Robert  v. 
State,  234  S.  W.  88  this  day  decided. 

No  otSx&t  cmnplaint  appearing  In  the  rec- 
ord, and  finding  no  error,  the  judgment  of 
tbe  trial  court  will  be  affirmed. 

On  Motion  for  Rehearing. 

[5]  Our  attention  was  not  callrd,  at  the  time 
the  original  opinion  herein  was  handed  down,  to 
the  fact  that  the  special  aeasion  of  otar  Ledda- 
ture,  in  its  recent  am«idment  to  t^e  Dean  Law 
(Acts  S7th  Leg.  lat  CaUed  Sesi.  -1021,  c.  61). 
omitted  therefrom  the  making  penal  of  tbe  pos- 
session of  equipment  for  the  making  of  intoxi- 
cating liquor.  This  of  necessity  amounts  to  a 
repeal  of  tbe  provisions  of  said  law  making  pos- 
session of  such  equipment  a  crime,  and  other 
provisions  of  our  statute  require  that  all  peod- 
mg  cases  against  parties  charged  with  violations 
of  such  repealed  statute,  b«  dismissed.  Thia 
question  was  passed  upon  by  this  court  in  Gox 
V.  State,  234  S.  W.  531.  recently  decided. 

For  tbe  reasons  stated,  and  upon  the  authority 
of  that  case,  the  motion  for  rehearing  is  grunt- 
ed, and  the  judgm^t  is  reversed,  and  proseention 
ordered  dismissed. 


Digitized  by  Google 


Tex.) 


PAYNE,  Dlr«etar  OMtnl,  v.  BRADLEY. 
(Nt.  2375.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Jnljr  1,  1821.  Bcbeaxing  Dented  Oct.  6, 
1021.) 

I.  Railroads  «=344l  (3)— Burdep  on  plaintiff  to 
'Show  neglloent  killing  of  animal. 
In  an '  action  for  the  kiUing  of  plaintiff's 
nnle  by  a  railroad  oonipany,  vbere  as  a  mat- 
ter ot  law  defendant  was  not  required  to  fence 
Its  riglit  of  way  at  tbe  place  of  iniuir,  it  de- 
ToWed  upon  plaintiff  to  estabUah  negliceiit  kill- 
ing of  the  mule. 

1.  Railroads  <^l  I  (9)— Killing  of  mule  held 
aot  aDtlonabrs.  ** 
Where  plaintiff's  mule,  wUch  was  at  a  place 
not  required  to  be  fenced,  got  on  ttie  track 
ahead  of  the  engine  snddenlr  and  In  bo  short 
a  distance  in  front  as  to  make  it  fmpoasibls 
for  the  engineer  to  avoid  striking  it,  the  facts 
as  to  defendant's  negligence  were  iiuuffident 
as  a  matter  of  law  to  establMi  legal  UabiUty. 

Ai^peal  from  District  Court  Cass  Comity; 
H.  r.  O'Neal,  Judge. 

Aethm  by  3.  J.  Bradl^  against  John  Bar* 
ton  Payne,  Director  General,  as  Agott  Judg* 
inent  for  plaintiff,  and  defendant  ftMMls. 
Reversed  and  rendered. 

King  &  Mahaff^,  of  Texarliana,  for  ap- 
pelant 

lilnooln  A  Smltba,  of  Texarkana,  for  aj^ 
peUesk 

I^BYT,  J.  fli  Q  -A.  raconsMeratUni  of  ttM 
record  has  cmrlnced  us  of  error  In  affirming 
the  Jadpnent  npcm  the  facts  of  the  case.  A 

fair  Interpretation  of  the  facts  now  lead  ua 
to  coiwhidC!  .that  It  shotdd  be  said  as  a  matter 
of  law  that  tbe  railway  company  was  not 
required  to  fence  its  right  of  way  at  the 
place  «rf  Injury.  Therefore  It  devolved  upon 
the  plaintiff  to  establish  negligoit  killing  of 
the  mule.  And  tbe  facts  as  to  negligence^  we 
ooDClude,  are  Insufficient  as  -a  matter  of  law 
to  establish  legal  liability.  The  case  depend- 
ed for  negligence  entirety  upon  whether  or 
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»»  aw.) 

here  rendered  fn  favor  <a  appellant,  and  for 
costs  of  the  trial  coOTt  and  of  appeal. 


Note.— In  the  above  cause  It  Is  ordwed 
by  tbe  Court  tSuit  'the  (^nlon  heretofore 
filed  on  the  16th  day  of  June,  1921«  and  re- 
corded In  Opinion  Record  No.  7,  p.  1188.  be 
retired  and  withdrawn,  and  Dot  published, 
and  that  the  opinion  on  r^earlng  be  filed  and 
recorded  in  place  -of  said  original  oplnioo. 


LOTT  et  al.  V.  DASHIELL  et  aL   (No.  6588.) 

(Court  of  CivU  Appeals  of  Texas.   San  Anto- 
nio.  June  29i  1921.  Rehearing 
Denied  Oct  12,  1821.) 

1.  Voatfor  and  pnrohaser  «=a>308(7)— Faflare  ef 
title  dflfeoae  to  pBrehase-mosey  notes. 

Vendee  in  possession  under  an  exeeated 
warranty  deed  may  defeat  a  vendor's  suit  opon 
purchase -money  notes,  in  whole  or  in  part,  by 
showing  that  there  baa  been  a  failure  or  partlid 
failure,  of  title  to  the  land,  that  there  is  a  valid 
existing  outstanding  title,  that  there  is  danger 
of  eviction^  and  also  such  facts'  as  would  prima 
fade  repel  tbe  presumption  that  at  the  time  of 
purchase  he  knew  and  intended  to  assume  tbe 
risk  of  the  defect  especially  where  vendors  are 
nonresidents  of  the  state. 

2.  Reformation  of  Instrameats  «9>i6  —  Deed 
eorrsoted  to  efflootaate  latent  of  parties. 

Where  a  deed  does  not  convey  the  tract  in- 
tended to  be  conveyed,  parties  are  entitled  to 
have  correction  effectuated  by  jadgment;  prop- 
er parties  being  before  tbe  court  aud  there 
being  proof  establisbing  mutual  mistake. 

3.  Pleading  «=:»37S— Admlssiea  of  facts  lv  oaa 
defendant  did  not  establish  them  as  agslsst 
etbar  dafaadants  and  Intervsnsrs. 

Admission  by  rate  defendant  of  every  fact 
tfl^ed  in  petition  necessary  to  establish  plain- 
tiff's ease  did  not  relien  plaintiff  of  her  onus 
of  establishing  facts  admitted  as  agtinst  other 
defendants  and  interveners. 

4.  Vendor  and  purchaser  «=»308(  I )— Threat  of 
eviction  not  eseeatlal  to  defense  of  partial 

failure  of  title. 
There  need  be  nothing  more  than  an  actaai 
claim  under  an  outstanding  paramount  title,  or 
else  danger  of  eviction  by  it,  to  warrant  de- 
fense of  fnilure  of  tltie  In  an  action  on  ven- 
dor's lien  notes,  and  there  need  not  be  an  ao- 


not  the  oudueer  could  have  avidded  iiOnry  j  tnal  threat  of  eviction,  and  a  like  rule  is  ap- 


to  Uie  mule  after  tbe  mule  got  on  tbe  tra(^ 
n»  mule  got  <w  the  track  ahead  ot  Uie  est- 
gine  suddenly  and  hi  so  short  a  distance  in 
front  as  to  make  It  Impossible  to  avoid  strik- 
ing It  The  Acts  were  not  as  we  now  con- 
(dnde  understood  In  the  first  opinion,  and  the 
tacts  then  stated  are  not  correctly  stated. 

The  decision  as  to  attorney's  ftes  is  also 
withdrawn,  and  not  now  decided. 

Tbe  Judgment  Is  reversed,  and  Judgment  Is 


plied  where,  through  a  mutual  mistake  in  a 
deed,  the  legal  title  stands  in  the  name  of  a 
third  person,  as  vendee  will  not  be  relegated  to 
mere  chance  to  make  title  through  a  suit  for 
reformation. 

5.  Judgment  ^101(2)— Not  entered  against 
defaulting  party  under  pleadings  and  proof. 

One  making  a  sale  of  land  to  which  he  has 
no  title  cannot  foreclose  a  vendor's  lien  for  the, 
price  and  cannot  go  into  court  confeesing  in  his 
pleadings  that  he  conveyed  no  vestige  ot  titie 


^nWot  eUisr  esses  sse  ssau  topis  and  KBT-MUUBBB  in  sU  Kw-Nambsrsd  DIcMts  sad  tndsxss 
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•nd  at  the  Mmfl  tltn«  obtain  a  Jodgmant  tor  Oa 

pariAase  money,  notwittaatandiiv  dafwilt  of 
aoma  of  the  defendaota. 

a.  Daais  iQ  iM  NatMaf  uiaa»  ncMpt  what 
la  daaoribad. 
NotbiDg  paaiea      a  deed  except  what  la 
deacribed  la  it,  whatarer  the  intention  of  the 
partiea  ma^  be. 

7.  Daada  ^»IS— Gruta  t«  daaeaart  parao»a 

void. 

GeneraDy  a  deed  to  a  deceaied  person,  "ber 
heira  or  aaaigna,'*  te'VStt  f&r  want  of  a  grantee; 
but,  where  the  intention  of  the  partlaa  la  dear 
and  the  peraona  intended  hj  the  terma  "heira 
or  asaietiB"  of  the  grantee  are  aaeartainabia  be- 
yond a  doubt,  tbe  fact  that  the  gnuntaa  la  dead 
Bboold  not  defeat  aach  indention. 

8.  Eatoppet  «s>l5— Evldanea  «s>2t5(l)— Cor- 
rtct)«B  deed  axaeated  after  aotloa  oanaiaaeed 
admissible  to  estop  graator  and  as  admission. 

Id  action  InToWiog  title  to  land,  a  correc- 
tion deed, .even  though  not  paaaing  legal  title 
to  heira  or  grantee  of  deceaaed  grantee,  would 
be  anffident  to  estop  grantor  and  her  heirs 
from  claiming  title  to  laud  intended  originally 
to  be  conveyed,  and  alao  was  admiaaible  aa  an 
admiaaion  upon  vrantor'a  part  as  to  a  mistahe 
of  description  in  tbe  original  deed,  eVen  though 
executed  after  the  institution  of  tht  ault 

9.  RaformatloB  of  loatniaioata  ^s»33— Partlaa 
to  ebalo  of  tRIo  aeoeaaaiy  to  eorreoHoa  baak 
to  aoaroa  of  error. 

Id  order  to  reform  deed  not  ecwr^tov  prop- 
erty that  parties  had  in  mind,  it  la  necesBarr 
to  correct  the  title  back  to  tbe  aouree  of  tbe 
error,  and  the  parties  to  all  deeda  in  the  chain 
of  titie  are  necessary  partiea  to  tbe  proceeding. 

10.  Trial  «=»I4I  —  Uaoontrovortod  faeto  aaed 
not  ko  aabmlttoi  to  Jary. 

Where  by  reason  of  a  record  admlsrira  of 
one  party,  confeealon  of  liability  by  another,  and 
default  of  aoother.  certain  facta  were  not  con- 
troverted, court  amd  la  aobmittlng  anch  facto 
to  the  jury;  there  being  no  iaaoa  to  ba  detar- 
mined  by  It. 

11.  EvMaaea  «s>l34— Showtni  of  alallar  acto 
to  show  lateot  Inadmlsslblo  whore  lateat  it 
Innatorlal. 

It  is  only  where  the  Intent  prompting  an  act 
in  iasna  la  material  that  it  la  eompotott  to  re- 
sort to  a  showing  of  similar  aeto  as  diciUB- 
stantial  proof  of  tiie  act  in  Issue  as  a  part  of  a 
system  or  scheme. 

12.  Vendor  and  pnnshaaer  9=»28l  (2)— ^hefllTs 
deed  held  properiy  admitted  In  evideaesw 

In  action  to  foredoae  vendor'a  lien  notea 
where  title  to  land  waa  Involved,  held,  that  court 
properly  admitted  in  evidence  a  sheriff's  deed 
which  formed  a  link  In  chidn  of  title  under 
whldi  certain  partiea  dalmed. 

13.  Atfveraa  peaseaaloa  «s»47-4ylt  bald  not  to 
break  peaceable  possossion. 

A  suit  did  not  break  peaceable  poasession 
of  land,  where  it  waa  not  proaecuted  to  final  ef- 
fect and  ouster. 


I4w  Advsfte  passasaloa  -«»47  —  Salt  did 
break  peaooablo  poasosstoa  aa  to  pwnmm  m»t 

lateraated. 

A  antt  Involvtog  real  fstate  Ad  not  break 
peaceable  poaaeaaion  thereof  as  againat  peraona 
not  before  the  court  In  the  suit,  and  limiu- 
tions  wonU  coutiBue  to  ran  aa  agatoat  Hidr 
interests. 

15.  Veador  aad  parobasar  «9279— Holdar  of 
vendor's  Ilea  may  preteot  title  of  veadoea. 

It  was  tbe  right  and  duty  of  one  aeefciDg  to 
foreclose  vendor's  lien  notoa,  where  third  par- 
ties Intervened  and  Injected  Into  the  aoit  aa 
action  of  trespaas  to  try  title,  to  protect  the 
title  both  for  heraelf  and  the  vendees,  and  one 
of  the  vendeea  could  not  by  wHlfnl  detonlt  to 
Intarrenon  defeat  her  raeovexy. 

16.  Advaraa  poeaaastoa  «-n5<  Party  My  aat 
ap  advaraa  poaaaaaloa  ao  natter  how  raoMta. 

A  party  maj  establiah  title  bj  adverae  poa- 
aeaaion Id  hia  chain  of  title,  however  remote 
from  the  preaent  time  it  may  have  ended. 

17.  Advaraa  posaaasloa  «=»IOO(S)  — Boad  for 
title  aalMaat  to  aamply  with  l»yaar  ato^ 
ata. 

A  bond  for  title  waa  suflldent  memorandum 
of  title  to  comply  with  the  10-year  atototo  of 
limitations,  where  it  obligated  the  convejance 
of  tbe  entire  title,  though  recognized  dainu 
of  Intereat  bj  heirs  of  a  third  peraon. 

•SAchaoa*  4»adal  JnaUea.  tfaaentiac  to  put. 

.  Error  from  Olatrlct  Oonrt,  Bexar  Ooon- 

ty ;  J.  T.  Sluder,  Judgau 

Suit  by  Jas.  PoUc  against  D.  D.  Harrlgan 
and  J.  N.  Lett,  In  which  Mrs.  C.  U  DashleU 
was  substituted  as  plaintiff  and  in  which 
Sablno  Sandoval  and  othera  Intervened. 
From  Judgment  for  {daiotlfrs,  J.  N,  Lott  and 
others  bring  error.  Afflmred  to  part^  and 
rereraed  and  rcoianded  to  part. 

Don  A.  Bllas,  and  Dong^aa,  Carter  tt 
Black,  all  of  San  A&tonto,  tor  plaintlfto  to 
error. 

T.  F.  MangtBUi  of  Saa  Awtoti*^  for  de- 
teadaato  to  erroc. 

BAUa,  apodal  Chtot  Jtettoa.  Tbto  aolt 
waa  Migbttlly  taatltoted  bj  floe  Jaa.  Folk 
against  D.  D*  Harrlgaa  and  platatlff  to  ar> 
ror  J.  K.  Lott, -aaaktog  I  recovery  agatoat 
tbem  on  vendors'  lion  notes  aggr^ating 
H»COO,  together  with  foreclosure  of  Ucn  on 
a  certoto  18^-acre  tract  situated  to  an  ont- 
lylng  part  of  tbe  ctty  of  San  Antonio,  rPex. 
Later  defendant  to  error  Mrs.  0.  I*.  Daj^eil 
was  substituted  aa  plaintiff,  she  having  ac- 
quired the  notea  after  they  were  declared  due. 
In  her  third  amended  original  petition,  be- 
sides declaring  upon  her  notes,  Mrs.  DashleU 
allied  that  the  13V^-acre  tract  described  to 
the  warranty  deed  from  B.  K.  and  W.  R. 
Edwards,  the  original  vendors,  to  the  de- 
fendants Lott  and  Harrigau,  was  not  the 
tract  actually  purdiaaed  by  Uie  totto;  aad 
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that  the  emn*  In  description  arooe  in  Uiis 
-wise:  Mrs.  M-  J.  Martin,  by  deed  dated 
March  2.  1887.  conveyed  to  Isabella  SteTes 
a  certain  16-acre  tract  described  as  oom- 
menctog  at  the  southeast  comer  of  a  tract 
of  land  conTeyed  by  Mrs.  M.  J.  Martin  to 
Tarleton  &  Keller,  and  aftar  the  death  of 
Isabella  Steres,  Intestate,  P.  O.  Steep  acqntr- 
ed  through  gnardlan's  deed  and  otherwise, 
the  title  of  hw  four  h^rs  at  law  to  a  ISK- 
acre  tract  a  part  ogt  the  aforesaid  15-acre 
tract  and  described  as  having  the  same 
starting  point;  and  W.  O,  Bdwards  acquir- 
ed tbroi^h  Steep  and  his  grantee  of  a  one- 
half  Interest,  Madge  Wiring,  tite  same  prop- 
erty by  Um  same  description,  and  by  wlU  of 
Edwards,  upon  his  death,  title  to  same  paBS- 
ed  to  B.  K.  an4  W.  R.  Edwards  who  convey' 
ed  by  the  same  description  to  the  defendants 
Lott  and  Hanrlgan;  that  Mrs.  Martin  In; 
tended  to  convey  to  Isahella  Steyes  IQ  acree 
with  the  SBBie  metes  and  bounds,  except 
that  the  beginning  point  was  to  be  at  the 
southeast  comer  of  a  tract  conveyed 'by  her 
to  C  A,  Keller  (Instead  of  xarietoa  ft  tM- 
ler),  and  (he  oQter  grantors  named  in  tiie 
succeeding  deeds  eadi  intebded  to  convey  to 
their  several  grantees  ttift  sane  1S%  aera*, 
eomnenelng  as  Intended  la  the  Martin  deed, 
and  that  the  error  In  Oie  deseription  In  all 
of  said  deeds  arose  throng  mutual  mistake 
on  the  xnrt  of  the  several  grantors  and 
grantees;  that  the  d^ettdants  Lett  and 
Harrigan  toOk  and  hold  actml  possession 
oC  the  last-deBcrnwd  lS^6-aere  tnct;  acto- 
ally  Intended-  ta  be  con-^ed.  And  plaintiff 
made  aU'of  ttiese  crantors  and  gnntesa  pst^ 
ties  definutatit  sjod  asked  flut  their  several 
deeds  be  corrected,  and  that  she  have  reosv- 
ry  on  her  notes  against  Lbtt  and  Harrigan, 
with  fturedosure  on  the  ISH-ecre  tract  In- 
tonded  to  be  conveyed,  on  the  basis  of  this 
correctifm. 

Harrlgan  flledi  simply  a  formal  answer, 
tad  In  the.  course  of  bis  testimony  In  be- 
half of  plalntur  admitted  his  UabUity.  Lott, 
for  the  purpose  of  obtaining  the  right  to 
open  and  close  the  case,  under  rule  31  gov- 
erning district  courts  (142  S.  W.  xs),  admit- 
ted of  record  that  the  plaintiff  "has  a  good 
cause  of  action  aa  set  forth  In  her  petition 
except  in  so  fiir  as  It  may  be  defeated  in 
whole  or  in  part  by  the  facts  of  bis  answer 
ctmstltntlng  a  good  defense  whldi  may  be 
established."  These  facts  In  avcddance  spe- 
cially pleaded  by  Lott  are,  briefly  stated,  aa 
foUows:  That  W.  R.  and  B.  E.  Kdwaids, 
the  original  vendors  of  ^  the  land  Involved, 
represented  to  Lott,  acting  for  himself  and 
Harrlgan,  that  they  had  a  good  and  perfect 
title  and  would  furnish  an  abstract  of  title 
to  cover,  and  that  any  apparent  clouds 
would  be  Immediately  cleared;  that  It  was 
contemplated  by  all  concerned  that  tbe  land 
would  be  cut  up  by  defendants  and  sold  out 
as  dieap  lots,  obtaining  guaranty  of  title  by 
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a  responsible  title  guaranty  company;  that 
Lott  bad  no  knowledge  or  notice  of  tbe  ao- 
taa]  condition  of  title  and  that  he  relied  on 
tile  Edwardsee,  with  whom  he  was  Intimate; 
that  the  deed  was  given  and  tbe  defendants 
proceeded  to  tiear  the  land,  but  the  Texas 
Ouaran^  Title  Oomtiany  refused  to  guaran- 
tee the  title  upon  the  ^dvlce  of  tihelr  attor- 
neys. As  spedflc  d^ects  In  tWe  he  alleged: 
First,  that  thCre  was  an  outstanding  undi- 
vided <me-half  interest  to  said  land  in  the 
beirs  of  the  first  wife  of  Mariano  Rodriguez, 
which  was  now  being  asserted;  second, 
that  there  were  certain  Incumbrances  and 
legacy  diarges ;  third,  ihat  Mrs.  Norton  has 
had  actual  and  peaceable  possession  of  about 
t%  acres  of  thla  tract  claiming  the  same  as 
her  own,  for  more  than  10  years,  thereby 
acquiring  tltie  thereto  by  llmltatl<m;  fourth, 
that  prior  to  tbe  time  Mrs.  Martin  conveyed 
this  land  to  laabella  Steves,  under  whom  the 
Edwardses  deraign  title,  Mrs.  Martin  bad 
already  conveyed  the  same  land  to  O.  A. 
Keller;  He  averred  that  none  of  tiieee  out- 
standing tttles  had  been  acquired  by  the  Ed- 
wardses ;  tbat  he  had  asked  the  Edwavdsee 
to  dear  these  defects,  whltdi  they  had  failed 
to  do,  and  that  by  reason  of  bdcSi  defects  in 
fltle  tiie  land  eouM  not  be  sold  for'  more 
than  oBe-half  of  tbe  ^amount  of  ibe  notes,  in 
which  amount  he  was  damaged.  Finally,  he 
allied  cntaln  sdiemes  on  tbe  part  of  the 
Edwardses,  Folk,  Mrs.  Dashlell,  and  Harrl- 
gan In  tbe  transfer  of  tbe  notes  to  defraud 
him,  and  that  Harrlgan  maliciously  procur- 
ed bis  aimt,  Mrs.  bashiell,  to  buy  and  en- 
force the  notsB,  himself  bemg  tbe  real  own- 
er of  same.  He  asked  that  the  Edwardses 
be  required  to  clear  the  title  before  recovery 
be  allowed  on  the  notes,  and  In  the  alterna- 
tive that  the  transaction  be  rescinded  in  to- 
to,  tbe  notes  canceled,  and  the  title  dlvMted, 
offering  to  convey  the  land  back  to  the  Bd- 
wardses.  or  their  assigns  or  If  tbe  transac- 
tion be  not  rescinded  allowance  be  made  on 
the  notes  to  the  ntent  that  their  oonsld«ra- 
tion  had  failed. 

Plaintiffs  in  error  other  than  Lott,  name- 
ly, Sablno  Sandoyal  et  aitt  Intervened  la  the 
BUlt,  ^tting  up  a  Borate  and  distinct 
cause  of  action  la  ti;eepass  to  try  title  to  the 
same  land,  dalndng  a  one-half  interest  in 
same  aa  the  heirs  of  Maria  de  Jesus  Carva- 
jal,  first  wife  of  Mariano  Rodrigues;  It  be- 
ing her  community  interest  in  same. 

Mrs.  Dashielt,  by  supplemental  petitions, 
as  against  the  Interveners'  clahn  of  title,  as 
well  as  against  Lotf  s  i^ea  of  failure  of  title, 
Ideaded  the  three,  five,  and  ten  years'  stat- 
utes of  limitation,  and  in  defense  against  the 
interveners'  action  alleged  that  there  was  an 
outstanding  legal  and  equitable  title  not  held; 
by  interveners,  and  spedflcally  pleaded  ten- 
year  limitation  title  In  M,  L.  Merrick.  She 
also  alleged  that  Lott  waived  the  defects  in 
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tlM  title  and  Us  right  to  readMtoa  by  taUiif 
and  holding  poneasion  of  the  land. 

Prior  to  trial  Mrs.  DaableU  dlamiSBed  as 
to  aU  the  parties  to  tba  deeds  as  to  wtaldi 
abe  sought  reformation  except  the  Edwards- 
as  and  Lott  and  Harrigan.  The  cause  was 
then  submitted  to  -the  jury  upon  numerous 
special  Issues,  and  upon  the  ba^  <a  the 
answors  thereto  the  court  rendered  judg- 
ntt»t  correcting  only  the  deed  from  the  Ed- 
wardses  to  liOtt  and  Harrigan  (the  Qdwards- 
es  having  been  served  with  ncmresldent  no- 
tice and  defaulted),  and  In  favor  of  Mrs. 
DashleU  upon  her  notes  as  agataist  both  Lott 
and  Harrigan,  and,  for  forectoeure  of  the 
vendor's  lien  against  the  property  covered 
by  the  corrected  description  and  as  Intmded 
to  be  conveyed,  and  decreeing  that  the  Inter- 
veners take  nothing  by  their  suit  as  against 
Mrs.  DashleU,  Lott,  Harrigan,  or  the  Ed- 
wardses. 

[1]  It  Is  the  setOed  mle  in  this  state  that 
a  vendee  In  posseaaioa  under  an  executed 
warranty  deed  may  defeat  his  voder's  suit 
upon  the  purchase-money  notes,  in  whole  or 
in  pert,  by  showing  that  there  has  been  a 
failure  or  partial  failure  of  title  to  the  land, 
that  there  Is  a  valid,  existing  outstanding 
titles  that  there  Is  danger  of  eviction,  -mdA 
also  such  facts  as  would  prima  fade  repel 
the  presumptlMi  that  at  the  time  of  pur- 
chase  he  knew  and  Intended  to  assume  the 
risk  of  the  defect  Ckwper  v.  Slnt^eton,  19 
Tex.  260,  70  Am.  Dec  333;  Brown  v.  Mont- 
gomery, 89  Tex.  250,  253,  34  S.  W,  443 ;  Ble- 
wltt  V.  Greene,  67  Tex.  Civ.  App.  588,  122  S. 
W.  014,  916,  and  cases  there  cited.  There 
would  seem  to  be  a  special  and  stronger  rea- 
son for  this  where,  as  here,  vendors,  liable 
on  their  covenants  of  warranty,  are  nonres- 
idents of  the  state.  The  defense  In  such 
case  la  really  an  affirmative  showing  of  equi- 
table conslderaticms  entitling  the  vendee  to 
a  resclsalon*  and  must  accordingly  be  tested 
by  the  strict  rule  applicable  to  that  doctrine. 
Clearly  plalntlfl  In  erwr  Lott  did  not  dls- 
diarge  his  peculiar  burden  of  ptoot,  under 
this  rule,  in  such  manner  as  to  entitle  him  to 
a  peremptory  Instruction;  and  his  first  as- 
sfgnmml  Is  overruled,  tn  order  to  make 
ourselves  plain  in  the  Bubsequrat  discustfon, 
we  will  even  go  further  and  say  tnat,  under 
the  jury's  findings  on  snne  issues  and  the 
undisputed  tesdmony  oa  others,  Lott  failed 
to  estobllsh  toe  defenses  pleaded  by  him  so 
as  to  defeat  plalntHTs  right  to  the  judgment 
rendered. 

In  our  view  of  the  record  it  Is  necessary 
to  acc^t  as  an  absolute  fact,  from  the 
standpoint  of  the  defendant  In  error,  as 
well  as  from  Lott's  under  bts  record  admis- 
sion, the  existence  of  the  mutual  mistake  In 
the  deed  from  Mrs.  Martin  and  similarly 
^roughout  In  subsequent  chain  of  title,  be- 
cause it  Is  so  alleged  in  plaintiff's  petition, 
not  In  the  altwnatlve  but  absolutely,  and 


l»r  fovedosore  la  adced  <mly  vpon  a  totally 
different  tract  from  that  described  In  the 
Edwarda  deed  la  riew  at  the  exlstoice  of 
socb  mbtake.  Some  doubt  whether  tiie  two 
deeds,  in  evidence^  executed  the  same  day 
by  Mrs.  Martin,  one  to  O.  A.  KtiUer  and  the 
other  to  Tarletim  &  Keller,  did  not  actual- 
ly cover  tlie  same  land,  seems  to  have  aria- 
en  fram  the  testimony  of  Mrs,  Martin,  then 
8S  years  old,  that  she  did  not  recall  giving 
bnt  one  deed  and  that  was  to  Ktilw  tar 
swvices  rendered  by  the  firm  of  Tarieton  A 
Keller.  If  they  did,  it  wonld  conform  the 
description  In  the  deeds  sought  to  be  reform- 
ed to  the  tract  totended.  But  this  seous  to 
have  been  an  afterthought,  not  preeeoted  by 
the  pleadings,  and,  thou^  her  statemoit  Is 
undisputed,  It  is  Immatorlal  lit  the  status  oC 
the  record. 

[2]  Under  plaintlfrs  allegatlDns  Uie  deeds 
from  Mm  Martto  down  passed  no  tltte  to 
the  property  Involved,  since  purporting  to 
ccmvey  an  entirely  different  tract.  Thrn 
agreement  of  the  parties  must,  however, 
control  In  detem^nlng  what  land  was  actu- 
ally bought  and  sold ;  end  there  can  be  no 
question  bnt  that  with  proper  parties  before 
the  court  and  proof  establishing  mutoal  mle> 
take  In  the  different  links  in  the  chain  of 
ti^e  as  alleged  by  plaintiff,  she  would  be  en- 
titled to  have  suclh  correction  effectuated  by 
Judgment  Clark  v.  Gr^ry,  87  Tex.  180, 
191,27  8.  W.  66;  Moore  v.  Haslewood,  67  Tex. 
624,4  S.  W.  215;  LSufer  Mopplna,  44  Tex; 
Civ.  App.  472,  99  8.  W.  109;  SlUiman  v.  Toy- 
tor,  85  Tex.  Civ.  App.  490,  80  8.  W.  661;  Met- 
calfe Lowenateln,  S6  Tex.  Civ.  App.  619, 
81  8.  W.  862.  In  such  event  the  Judgment 
would  pass  tte  title  to  the  land  as  the  deeds 
wonld  have  done  had  they  r^ected  the  tme 
agreement  of  the  parties.  The  Judgment  ac> 
toaUy  r^dered  in  this  case,  however,  falls  to 
cure  the  want  of  title  afllrmatlvely  alleged 
by  plaintiff  (and  admitted  by  defendant 
Lott)  by  reforming  the  deeds  on  bad  to 
Mrs.  Martin,  bnt  instead  ireforms  only  the 
deed  of  the  Bdwardses  to  Lott  and  Harrigan. 
The  question  thus  arising  on  the  record  Is 
whether,  in  view 'of  this  and  of  i^lntiff'a 
afllrmatlve  all^tlon  <MC  an  actual  want  of 
Idtle  In  the  Edwardses  to  the  tract  Intended 
to  be  conveyed  to  Lott  and  Harrigan,  the 
Judgm«at  awarding  recovery  on  the  notes 
and  foreiJosure  of  Uen  against  Lott  and 
Harrigan  ig  erroneous^ 

[I]  Lott's  record  admission  of  plaintHFs 
cause  of  action,  It  should  be  tenarked,  has 
no  bearing  on  this  question.  Ito  effect  was 
to  op^te  as  an  abandcHuent  of  bis  purely 
defensive  pleadings  as  /wntradlstlngulsbed 
from  those  In  avoidance,  and  to  admit  every 
fact  alleged  In  the  petition  which  it  was  nec- 
essary for  Mrs.  DashleU  to  establish  In  the 
first  instance  In  order  to  enable  her  ta  re- 
cover. Smith  V.  Bank,  74  T«.  Ml,  546,  12 
3.  W.  221,   This  would  admit— as  far  as- 
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hott  1b  ooneOTwd  end  no  tarOieiv-Qie  fact 
of  mutual'  mtetake  on  tbe  pert  of  Mn.  liar* 
tin  and  InbeUa  Stem  In  the  description  In 
the  deed  from  the  former  to  tbe  latter,  as 
well  Ml  the  i»«M"*'**g  mutual  mistake  in  the 
■uccoslTe  deeds  (flawing  same  dcserip- 
tknai)  on  down  to  uid  includlqe  the  deed  to 
Lott  and  Harridan,  an  as  alleged  In  idaln- 
tlflfe  petition.  It  would  not  relieTe  plaintiff 
of  her  onus  of  establishing  these  facts  as 
against  tbe  other  parties  to  these  Tarlous 
deeds,  who  were  obviously  necessary  parties 
to  their  correction.  But  since  it  appears  be- 
yond question  fronr  tbe  allegations  of  the  pe- 
tition as  to  the  status  of  the  title  that  it  is 
essential  to  plaintiff's  right  of  recovery  on 
her  notes  with  foredosure  of  lien  that  she 
reform  bU  the  deeds  from  Mrs.  Martin  on 
down,  there  Is  no  basis  for  tbe  contention 
that  Lott's  record  admission  JustlQes  Judg- 
ment on  the  notes  and  foreclosure  of  lien 
against  htm  without  snch  complete  refor- 
mation and  correction  of  title.  His  admis- 
sion goes  no  further  than  her  allegations, 
and  they  defeat  themselves,  that  is,  the 
right  of  recovery,  In  the  absence  of  proper 
parties  and  proof  establishing  the  alleged 
and  admitted  mutual  mistake'  throughout 
•aid  chain  of  title  as  to  desc^ption  and 
identity  of  the  property. 

We  have  found  no  case,  nor  have  we  heen 
dted  to  any,  that  sufficiently  resembles  this 
to  guide  us  in  the  determination  of  the  ques- 
tion as  to  error  resulting  from  the  affirma- 
tive showing  by  plaintiff  of  a  failure  of  title. 
Under  tbe  principle,  though,  of  the  peculiar 
rule  aivHed  In  this  state  In  cases  of  failure 
(tf  title  when  set  up  by  defendant,  tbe  re- 
sult would  seem  to  follow  necessarily  that 
■uch  judgment  Is  fundamentally  erroneous. 
Tb»  ^tuatlon  Is  simply  this:  The  plaintiff 
shows  that  the  tract  described  In  platntUTs 
notes,  and  deed  reserving  vendor's  lien  se- 
cnrlag  same,  is  a  totally  dUEerent  tract  from 
tbe  tract  sought  to  be  foreclosed  upon,  and 
that  the  title  to  the  latter  tract  Is  outstuid- 
Ing  m  Mrs.  Martin;  that  the  Edwardses, 
Tendom,  and  Lott  and  Harrlgan  as  vendees, 
ondertot^  to  buy  and  aeU  Mrs.  Martin's 
land  In  mntual  Ignorance  of  Its  ownership ; 
that  the  Edwardses  by  their  deM  conveyed 
to  tbelr  voidees  no  title  to  this  tract  what* 
soever,  and  cuuequeaitly  that  pialntUf, 
without  rofonnatlOD  of  the  various  deeds, 
had  no  lien  thereon  and  would  get  no  title 
under  foreclosure  and  sale;  that  no  one  had 
any  Idea  at  the  time  that  by  reason  of  an 
incorrect  description  of  the  land  the  Ed- 
wardses  conveyed  ooe  tract  when  aU  parties 
Intended  that  they  should  convey  anothw; 
though  the  Jury  found  that  Lott  was  not  Ig- 
norant of  the  real  condition  of  the  tlQe 
when  he  accepted  same,  this  could  only  refer 
to  the  matters  set  up  by  Lott  and  covered 
In  Terrell,  Walthall  &  Terrell's  opinion  on 
the  abatractt  because  the  plalntlfl  spedflcal* 


ly  aleged  Uda  nnitnal  ndstake  on  flw  part 
of  the  grantees  of  the  Edwardsea,  and  tin 
undisputed  evidence  shows  that  this  mis- 
take was  not  discovered  ontll  long  aft^  the 
Bidt  was  filed,  and  Just  a  few  weeks  before 
tbe  trial  (Harrigan's  testimony,  S.  F.  p.  6). 
Vendees  may  assume  the  risk  of  defects  in 
tltle^  but  common  sense  repels- the  idea  that 
they  ever  knowingly  buy  from  one  person  a 
title  plainly  vested  In  another,  and  Ix)tt's 
ignorance  of  this  fatal  mistake  in  descrip- 
tion explains  his  actions  In  the  premises. 

14]  It  is  true  that  there  Is  nothing  to  In- 
dicate a  threat  of  eviction  by  Mrs.  Martin, 
or  any  one  else,  but  there  need'  be  nothing 
more  than  an  actual  claim  under  an  out- 
standing paramount  title,  or  else  danger  of 
eviction  by  It  Cook  t.  Johnson,  20  Tex.  209, 
and  cases  dted  supra.  The  Edwardsea  by 
their  deed  conveyed  no  title  of  any  character 
— ^not  simply  an  inferior  title— but  by  It 
merely  assigned  to  tbelr  vendees  tbe  chance 
to  have  the  deed  to  tbelr  father,  W.  C.  Ed- 
wards, and  the  prior  deeds,  rrformed  against 
the  parties  thereto  by  showing  mutual  mis- 
take. Mrs.  Dashlell  by  her  pleading  pro- 
claims these  facts,  showing  that  beyond  ques- 
tion Lott  and  Harrlgan  must  surrender  the 
land  to  Mrs.  Martin,  or  her  successors  in 
right,  whenever  they  choose  to  claim  It  Un- 
der such  circumstances,  there  would  seem 
to  be  an  ever-present  danger  of  eviction,  and 
the  vei7  fact  of  mutual  mistake  mighty  ex- 
plain the  nonassertioD  of  any  claim. 

In  the  leading  case  of  Tarpley  v.  Poage,  2 
Tex.  139,  it  was  said,  through  Chief  Justice 
HempbUl: 

"The  vendee  must,  by  competent  and  suffi- 
cient evidence,  eatabliah  the  existence  and  va- 
lidity of  the  ontstandiQg  title  Iwbicb  tbe  plain- 
titF  has  herself  done  in  this  caac]— but  when 
that  is  done,  there  Is  no  reason  why  his  remedy 
shoQld  he  delayed  ontU  disturbed  in  the  enjoy- 
ment of  tbe  land— and  this  even  when  the  da- 
fMulant  is  In  possession." 

Where,  through  mutual  mistake  In  deed, 
there  Is  a  oonfllct  with  recognised  soitor  aur- 
veya,  a  like  role  Is  applied  and  the  vendee 
not  required  to  ibow  ouster.  Dosrle  t.  Hord, 
er  Tex.  621. 4  8.  W.  241;  Gaai  v.  Sanger,  80 
S.  W.602. 

It  was  said  by  Chief  Justtee  WlUle  in 
Haralson  t.  Longford,  ■66  Tex.  Ill,  114, 18  S. 
W.  830,  840,  that  "danger  of  eviction  does  not 
exist  when  there  Is  no  certainty  that  the  title 
has  wholly  or  partly  failed."  Tbe  converse 
of  this  must  be  equally  true;  that  is,  where 
title  has  certainly  failed  (as  alle^ied  by  plain- 
tiff in  this  cause  and  admitted  by  defendant 
Lott)  there  Is  danger  of  eviction.  How  pos- 
sibly can  plaintur  Dashlell  cont»id  there  is 
no  danger  of  evlcticm  In  tbe  light  of  her 
pleading? 

The  rule  laid  down  in  these  eases  Is  recog- 
nized by  Judge  Denman  in  Land  Co.  v.  North, 
82  Tex.  72j  45  S.  W.  f»i,  where  it  la  remarked 


Digitized  by 


Google 


233  SOUTHWESTERN  BEPOBTBB 


tliiLt  tbey  proceed  upon  tbe  prhiciple  tbat  a 
court  of  equity  will  not  ordinarily  lend  its 
aid  to  compel  the  vendee  to  perform  Us  oon- 
tract  by  paying  over  tbe  purchase  mon^ 
when  it  appears  tliat  tbe  vendor  conveyed 
bim  no  title;  and  it  Is  thus  that  tbe  court 
distlngulsbes  such  defenses  from  actions  at 
law  for  breach  of  warranty,  with  respect  to 
tbe  necessity  of  showing  at  least  a  construo- 
tive  eTictton.  Even  In  warranty  cases  it  is 
generally  held  that  there  Is  a  virtual  eviction 
upon  delivery  of  deed  where  the  grantor  is 
without  any  title  (15  C.  3.  pp.  1287, 1288,  sec- 
ti(»i  58,  p.  1289).  Beside*,,  in  an  action  by 
a  nonresident  or  Insolvent  vendor  to  enforce 
a  lien  for  purchase  money,  the  purchaser  may 
rely  upon  a  breach  of  the  covenant  of  wa^ 
ranty  In  hla  deed,  though  there  has  been  no 
eviction.  Uttle  v.  Bishop  (Ky.)  81  S.  W.  464; 
Walker  r.  Robinson,  163  Ky.  018,  174  S.  W. 
503;  Ison  v.  Sanders,  163  Ky.  605, 174  8.  W. 
506;  Elder  v.  Bank,  43  S.  W.  19. 

In  the  instant  case  the  grantors  are  both 
nonresidents  of  tbe  state,  the  deed  conveyed 
no^tltle  to  the,  land  Intended,  and,  imCU  tbe 
covenants  of  warranty  are  made  good  by 
pr^Ter  Judgment  of  TeifornMtton,  Uiey  are 
unavailable  to  the  vendees  (Shaw  v.  CNelU, 
46  Wash.  98,  88  Pae.  Ill) ;  and  to  make  this 
case  still  stronger  all  these  &ct8  are  set  up 
affinnatlvely  by  plaintiff. 

Of  course,  sueh  outstanding  title  mis^t  be 
defeated  by  Lott  and  Hanlgan  by  a  showing 
of  mutual  mistake  against  all  parties  back 
to  the  source  of  the  fatal  error  In  desoip- 
tlon.  Yet  surely  the  law  will  not  relegate 
them  to  tills  mere  chance  to  make  title,  whlcta 
Mrs.  Daahiell  'herself  assumed  In  this  case 
but  failed  to  make  good,  and  permit  her  to 
collect  the  price  of  such  a  "Chance"  against 
tbeoL 

[6]  In  the  case  tk  Laux  v.  Lanz,  19 
Glv.  App.  693,  60  S.  W.  213,  it  is  held  that 
«ie  making  a  sale  of  land  (and  Mrs.  Dashi^ 
is,  of  course,  In  no  different  attitude  Cram 
the  Edward ses,  as  vendors)  to  which  be  has 
no  tttle  cannot  foredbose  a  vend{v*s  Vea  for 
tbe  price;  and  we  can  conceive  of  no  case  in 
whldi  a  vendor  mxr  go  into  court,  confes^ng 
tbat  he  cmveyed  no  vestige  of  title,  and  at 
the  same  time  collect  the  purchase  money 
frMu  his  vmdees,  and  fittreidose  bis  lien 
against  a  ttilrd  person's  land,  tiie  intended 
suUect  of  bis  sale.  Yet  that  Is  racactly  what 
has  been  here  done,  and  we  see  no  escape 
from  the  conidusUm  that  the  judgment  In  tills 
respect  is  fundamentally  erroneous,  and  must 
therefore  be  reversed  as  to  both  Lott  and 
Hanrigan,  notwithstanding  tbe  tatter's  virtual 
default 

To  be  sure,  ax^  error  in  this  matter  would 
be  vitiated  by  an  aillrmative  sfaoiring  of  title 
In  the  Edwardses,  either  by  Umitatioi  or  else 
by  virtue  of  the  correction  deed;  but  as  a 
matter  of  fact  the  record  contradicts  any 
such  title  in  them. 

L6]  Though  the  posseaslon  of  Mrs.  Nortoi^ 


who  took  care  of  the  property  for  Isabels 

Steves,  perfected  limltati<ni  title  In  Isabella 
Steves,  still  such  limitation  title  did  not  pass 
from  her  heirs  to  th^  assigns  under  deeds 
erroneously  describing  the  land  so  held;  for 
nothing  passes  by  a  deed  except  what  is 
described  in  It,  whatever  the  intention  of 
tbe  parties  may  have  been.  Gorbam  v.  Sette- 
gast,  44  Tex.  Glv.  App.  254,  98  S.  W.  665,  660 ; 
Browne  v,  Gorman,  208  S.  W.  385.  Of  course, 
a  perfected  limitation  title  Is  a  fall  IsipKl 
title,  whldi  in  the  Instant  case  the  jorj* 
found  to  be  In  Isabella  Steves,  and  It  would 
reQutre  deed  tnmi  her  or  her  heirs  to  pass 
such  title.  CampbeU  t.  Gastte,  204  S.  W. 
484,  485. 

[7]  As  for  the  correction  deed  executed  by 
Mrs.  Martin  in  March,  1920^  to  her  daughter, 
Isabella  Steves,  "her  heirs  <ur  assigns,"  13 
years  after  the  grantee's  death,  the  general 
rule  is  that  such  deeds  are  void  for  want  of 
a  grantee.  Wm.  Cameron  &  Co.  v,  Tru^eart 
m  S.  W.  58,  61;  Vineyard  .V.  Heard,  167  S. 
W.  22,  25,  26;  NUson  v.  Hamilton.  53  Utah 
594,  174  Pac.  624,  626;  Baker  v.  Lane,  82 
Kan.  715,  109  Pac.  182,  28  Ll  B.  A.  (N.  SO 
4(Kt  and  note;  Devlin  on  Beal  Estete,  |  187. 
Cases  sustelning  deeds  made  to  tbe  "heirs" 
or  the  "estete^  as  suCh  of  a  dead  grantee, 
who  ts  known  by  the  grantor  to  be  dead,  are 
clearly  dlstlngidshable;  audi  unnamed  grau- 
feeea  belnjg  capable  of  Identification.  HUl  v. 
Jackson,  51  8.  W.  357;  Blacft  v.  Brown,  129 
Ark.  270, 195  S.  W.  678,  674.  It  may  be  con- 
ceded, however,  as  a  modification  of  this  rule 
— since  Ite  correctoess  Is  not  necessarily  here 
at  issue — that  wtaere  the  Intention  of  tbe 
parties  Is  clear,  and  tbe  persons  Intended  by 
the  term  "h^ra  or  assigns"  of  the  grantee 
are  ascCTtalnable  beyond  a  doubt,  the  fitct 
that  the  grantee  Is  dead  ahonld  not  defeat 
such  Intention.  City  Bank  v.  Plank,  141  Vna. 
6SS.  124  K.  W.  1000,  18S  Am.  fit  Bep.  «Z,  18 
Ann.  Gas.  869. 

The  only  explanation  in  the  record  of  the 
<Arcumstances  under  wUdi  this  correction 
deed  was  given  Is  contained  in  Hie  testlniony 
of  the  defendant  Harrigan,  wbo  says  that 
when  Mrs.  Dasht^'s  attfffney,  shortly  before 
the  trial,  si^gested  the  error  in  the  deserip- 
Hon  of  tiie  land  involved  herein,  he  obtained 
this  cometton  deed  from  Mrs.  Martin.  Ttds 
deed  shows  npm  Ite  face-tiiat  it  Is  a  coqtoe- 
titm  or  substitute  deed,  and  since  Isabidls 
StevM,  the  grantee,  \nui  Mrs.  Martin's  Oangh- 
ter.  it  may  be  assumed  that  the  grantor  knew 
that  tbe  grantee  was  dead  when  she  made 
the  deed.  The  intention,  it  seems,  was  to 
carry  into  effect  the  pmpose  of  the  nigiiial 
deed  to  Isabella  Steves  by  coav^anoe  to  her 
heirs  or  assigns.  If  the  tedmical  words  used 
tn  the  deed— "heirs  or  assigns"— lie  consld- 
ei%d,  in  acQordanoe  with  this  Intention  and 
contrary  to  the  nsuai  rul^  as  words  of  pur- 
chase, Instead  of  limitation,  and  even  if  it  be 
assumed  without  any  showing  of  any  special 
benefit  to  the  heirs  that  tbey  consented  to 
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rodi  oorrectton  (Baitlett  r.  Btowd,  121  Mo. 
S6S,  2S  8.  v.  1108).  neveitlietess  tMa  deed 
could  not  possibly  rest  title  In  the  Edwardfr* 
eB,  because  tbey  were  not  assigns  of  Isabella 
Steves  M  to  the  tract  of  land  covered  by  the 
correction  deed,  but  were  her  remote  aealgna 
as  to  a  totally  different  tract.  ISau  the  <M»> 
rectlon  deed  is  seen  to  be  unavatUag  as  ear- 
ing the  error  In  the  Jndgmrait. 

[B]  With  further  reference  to  said  correc- 
tion deed,  though  possibly  not  passing  1^1 
title  to  the  heirs  of  Mrs.  Steves,  It  was  and 
would  be  snffldent  to  estop  Mrs.  Martin  and 
her  heirs  from  claiming  title  to  the  land  in- 
tended originally  to  be  conveyed,  and  also  as 
an  admission  upon  her  part  as  to  the  mis- 
take of  description  in  her  original  deed,  and 
therefore  admissible  In  evidence,  not  bdng 
affected  by  the  fact  that  it  was  executed  after 
the  institution  of  this  suit  (Milby  v.  Hester, 
94  S.  W.  178,  161),  and  when  supplemented 
by  proof  of  omsent  of  the  Steves  heirs  to 
take  under  this  correction  deed,  mold  cure 
that  link  In  the  title  Lott's  seventeenth  as- 
signment of  error  Is  therefore  not  sustained. 

[I]  Upon  another  trial.  In  onr  opinion,  as 
already  Indicated,  if  reformation  Is  still  de- 
sired. It  will  be  necessary  to  correct  the  title 
back  to  the  source  of  the  error.  MnL  Bfartln*B 
deed,  In  effect  to  the  belrs  ot  Isabdla  Steves, 
wlU,  under  the  condition  stated,  eliminate 
her,  and  shAuld  also  save  to  put  adde  any 
qnortltm  as  to  the  rl^t  of  reformation 
against  her,  because  of  t&e  voluntary  Aar- 
acter  of  Bfrst.  Bfartin's  original  deed  to  ber 
daughter,  Isabella  Steves.  AH  of  the  ottier 
deeds  in  the  Ufle^  however,  rihonid  be  re- 
formed by  the  Judgment,  thos  jfurijag  tihe 
title  to  the  proper  tract,  which  in  the  presrat 
attitude  of  the  case  has  never  gott«i  beyond 
the  Steves  heirs.  Browne  v.  Gorman,  208  S. 
W.  389.  Of  course,  all  of  the  parties  to  these 
deeds  would  be  necessary  parties  to  any  such 
proceedlnf;.  McNeill  v.  Cag^  88  To.  Civ. 
App.  45,  69  S.  W.  57;  Alfalflt  Xbr.  Go.  v. 
Mudgett,  199  S.  W.  337,  840;  Gates  v.  Union 
Co.,  02  Miss.  227. 45  South.  979. 

It  can  serve  no  useful  purpose  to  consider 
the  assignments  as  to  the  insufficiency  of 
evidence  to  support  the  findings  of  the  Jury 
affecting  the  plaintiff  in  error  Lott  alone. 
In  view  of  another  trial,  however,  we  wiH 
briefly  consider  his  objections  to  Jury  In- 
Btruetlcms  or  issues,  and  to  admission  or  ex- 
clusion of  evidence. 

[II]  ^e  questions  submitted  In  special 
charge  A  as  to  the  Intention  of  the  Edwards- 
es  and  Lott  and  Harrlgan  as  to  the  property 
to  be  covered  by  their  respective  deed  and 
notes  should  not  have  been  submitted  to  the 
Jury,  because  there  was  no^  wider  Iiott's 
record  admission,  llai-rigan's  confession  of 
lliU>lllty,  and  the  I-jdwardiics'  default,  any  Is- 
sue to  be  detennined  by  it 

In  our  opinion  the  question,  "Did  the  de- 
fMdants  Lott  and  Harrlgan,  txe  either  of 

them,  accept  the  title  tendered  to  them  by  j  and  subpartition,  was  to  leave  the  title  aa  it 


W.  B.  ft  B.  K.  Ddwardsr*  Is  not  a  proper 
question  under  the  evidence,  and  it  Is  not 
Ukely  to  become  so.  Lott  could  not  be  bound 
by  what  Harrlgan  may  have  done  in  the 
premises  subsequent  to  their  dissolution  ot 
partnership,  and  the  evidence  Is  uncontrovert- 
ed  that  Lott  handled  the  transaction  for  both 
of  tbem  prior  to  audi  dtsqahitlOtt.  Hairlgan, 
having  made  no  Issue  with  reference  to  fail- 
ure of  title  by  his  genera]  denial,  and  having 
virtnaUy  waived  evat  this  answer  by  his 
testimony,  qpedal  Issues  as  to  acceptance 
of  title  and  like  qnestlons,  as  well  as  Jury 
InstructlOBs  on  title  questicais,  should  not 
iocludo  his  name,  either  conjunctively  or  dis- 
junct Irely  with  Lott'B.  Patently  Uie  attitude 
of  these  parties  is  antagonistic,  and  Lott 
dKmld  not  be  bound  by  Hanigan's 

course  of  action. 

[11]  Lot's  eighteenth  assignment  comidaliia 
of  the  rejection  of  evidence  soo^t  to  be 
elicited  from  Etarrlgan  <m  eross-^amlnatlon, 
to  the  effect  that  in  two  other  mattvs  in 
which  he.  and  Lott  were  Involved  Harrlgan 
had  procured  Mrs.  Dashiell  as  a  mere  dummy 
to  pundtase  the  notes  of  Mrs.  Jones  and  of 
J.  M.  Wadson  and-enfi>foe  than  ^inst  Lott 
It  is  contended  that  ttila  showing  as  to  other 
similar  transactloDs  was  admissible  as  ctr- 
cmnstantlal  evidence  that  a  lite  course  had 
been  fbllowed  by  Harrlgan  and  Mrs.  Dashiell 
In  this  instance.  If  this  actually  occurred  as 
to  the  aotse  involved  her^  It  wonld  have 
effected  •  merger  to  the  extent  of  one-half  of 
the  amount  of  said  notes,  and  this  entirely 
without  reference  to  any  possible  malice  on 
the  part  of  Harrlgan  as  dictating  his  action. 
We  therefore  think  the  court  properly  ex< 
eluded  this  testimony,  for  It  fs  only  where 
the  intent  prompting  an  act  in  Issue  Is  ma- 
terial that  it  Is  competent  to  resort  to  a 
showing  of  similar  acts  as  drcnmstnntfal 
proof  of  the  act  In  Issue  as  part  of  a  system 
or  scheme.  Goree  v.  Bank,  218  S.  W.  620,' 
623,  624. 

[11]  We  overrule  Lotfs  nineteenth  asslga- 
ment,  wbldi  complains  of  the  admission  In 
evidence  of  the  shwlff's  deed  to  John  W. 
Smith.  It  was  admissible  against  both  In- 
tervoaers  and  Lott  In -rebuttal  of  their  com- 
mon daim  ot  title  In  tbe  former.-  The  title 
derived  from  Mrs.  Martin  is  claimed  to  be 
deralgned  under  this  sheriff's  deed. 

[II]  Lett's  twentieth  and  twenty-first  as- 
signments are  ovearruled.  '  The  court's  In- 
structiMt  that  the  salt  of  Rodriguez  v.  Smith 
did  not  break  Merrl<&'8  peaceaUe  poasesslwi 
Is  correct  This  suit  was  settled,  and  not 
prosecuted  to  final  effect  to  the  ouster  Qf 
Merrick,  and,  with  reierence  to  the  agreed 
Judgment  finally  altered  in  that  suit  It  was 
well  said  m  the  subsequent  case  Involving 
the  same  land  (Smith  v.  Lee,  82  Tex.  124, 
12»,  17  S.  W.  996,  600: 

"A  proper  diaposition  of  the  Merrick  tract,  in 
the  absence  of  pleadings  on  bis  part  for  title 
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stood  between  him  and  the  vepreeentativeB  of 
J.  W.  Smttb.  and  tliat  ie  what  waa  done  by  the 
conrL  This  action  of  the  court  Inured  to  the 
benefit  of  Slerrick  to  the  full  extent  of  what- 
ever right  he  had  against  the  Smiths.** 

[14]  Besides,  the  Interests  of  the  Interren- 
ers  were  not  before  the  court  In  the  Rodri- 
guez suit,  and  limitation  would  continue  to 
ran  as  against  their  Interests.  Miller  r.  Gist, 
91  Tex.  335,  340,  43  S.  W.  263;  Cobb  T. 
Robertson,  99  Tez.  138.  147,  S6  S.  W.  746,  87 
S.  W.  1148,  122  Am.  St  Rep.  609. 

[IS]  The  action  of  trespass  to  try  title  In- 
jected Into  this  suit  by  the  interreners.  San- 
doTal  et  aL,  also  plaintiffs  In  error  herein, 
was  opfiosed  alone  by  the  plaintiff  below  Mrs. 
Dasbfpll,  who  as  owner  of  a  vendor's  lien  on 
the  land  held  the  superior  and  legal  title 
thereto.  It  was  her  right  and  her  duty  in 
this  cnpnclty  to  protect  the  title  both  for 
herself  and  the  vendees,  Lott  and  Harrlgan. 
Lott  In  defense  to  her  suit  on  the  vendor's 
lien  notes  had  set  up  Interveners'  dalm  of 
title,  and  If  Mrs.  Dasblell's  defense  against 
the  Inter^'eners  would  not  protect  Lott's  title, 
he  could  by  willful  default  to  Interveners 
defeat  her  recovery  on  the  notes  against  him. 

SveQ  if  It  be  conceded  that  interveners 
made  a  prima  facie  case  as  to  tbetr  claim  of 
a  one-half  Interest  In  the  property  as  the 
heirs  of  Maria  de  Jesus  Carvajal,  wife  of 
Mariano  Kodrlgues  when  be  acquired  title 
from  Cavino  Valdes  in  1^,  still  the  findings 
of  the  Jury  on  rhe  varioas  questitHis  as  to 
possession  and  limitation  submitted  are  con- 
clusive of  the  fact  that  these  bf^rs  have 
slept  on  their  rights.  In  our  opinion  the 
evidence  both  as  to  Mrs.  Norton's  posseeaion 
for  Isabella  Steves  and  M.  L.  Merrick's  pos- 
session la  his  own  right  sustain  the  flndfugs 
of  the  jury  on  these  matters.  There  Is  evi- 
dence ehowlng  that  Merrick  went  into  t>08- 
sessioo  of  the  600- a  ere  tract.  Including  the 
land  in  controversy,  in  18S1,  when  bis  bond 
for  title  from  Mrs.  Lee  was  made  and  regis- 
tered, and  further  showing  that  be  remained 
la  oontlnuous  posesslon  and  use  of  the  land 
until  his  deatb  In  1874  or  187S.  Thus  there 
was  ample  time  for  him  to  acquire  title,  ex- 
cluding the  pprlod  of  statutory  suspension  of 
limlrntlon  from  1861  to  1870,  as  tbe  Jury  was 
Instructed  to  do.  There  is  also  evidence 
aho^ing  that  Mrs.  Nortcm  was  in  possession 
of  the  property  in  controversy  from  prior  to 
1892  on  to  the  time  of  the  pui^rted  sale  to 
Lott  and  Harrlgan,  and  that  from  about 
1892  she  claimed  and  held  same  under  Isa- 
bella Steves.  uatU  the  latter'a  death  about 
1908. 

In  their  first  five  assignments  Interveners 
question  the  propriety  of  the  Issues  submitted 
ooncerning  the  tSteves  limitation  and  the  legAl 
sufficiency  of  the  Jury's  answers  as  support- 
ing the  Judgment  In  their  sixth  and  seventh 
assignments  they  make  similar  objections 
concerning  the  Merrick  limitation. 

£11]  Interveners  are  correct  in  tbe  view 
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that  botii  of  these  limitation  titles  opb  merely 
outstancUng  titles  with  which  no  connectloo 
Is  shown  by  Mrs.  Dasblell;  for  such  llmlta* 
tlra  titles  to  the  tract  of  land  here  involved, 
whatever  the  Intention  of  the  parties  may 
have  been,  were  never  conveyed  to  the  Ed- 
wardses.  Mrs.  Dasblell,  however,  specially 
pleaded  an  outstanding  10-year  limitation 
title  in  M.  L.  Merrick,  and  this  as  sustained 
by  the  Jury's  finding  would  In  itself  defeat 
interveners*  recovery  on  their  title  of  prior 
origin,  however  remote  from  the  present  time 
Merrick's  adverse  possession  may  have  end- 
ed. Burton  v.  Carroll,  96  Tex.  320,  32S,  S26, 
72  S.  W.  681 ;  Branch  v.  Baker,  70  Tex.  190, 
194.  7  S.  W.  808. 

[17]  Merrick's  bond  for  tiUe  to  tbe  000- 
acre  tract  was  suffld^t  memorandum  of  title 
to  comply  with  tbe  10  years'  statute.  Wllle  v. 
Ellis,  22  Tez.  av.  App.  462,  K4  S.  W.  922,  025. 
This  bond,  though  It  refers  to  the  land  as  a 
part  of  the  estate  of  John  W.  Smith,  former 
husband  ot  Mrs.  Lee — thus  recognizing  the 
interests  ot  the  heirs  of  said  Smith  (Smith  v. 
Lee.  82  Tez.  124. 130. 17  S.  W.  598)— obligated 
Mrs.  Lee  to  convey  the  entire  title,  thereby 
repudiating  tbe  claim  or  cotenancy  of  every 
one  els&  Miller  v.  Qlst  91  Tex.  335,  340. 
43  S.  W.  263 ;  Naylor  ft  Jones  v.  Foster,  44 
Tex.  Civ,  App.  599,  99  S.  W.  114. 

We  have  carefully  considered  and  overrule 
all  of  Interveners*  assignments  of  error. 
Since  theirs  Is  a  severable  cause  of  action, 
it  is  not  affected  by  the  disposition  of  the 
suit  as  between  tbe  other  parties  hereto.  We 
therefore  affirm  the  Judgment  of  the  trial 
court  as  against  Interveners,  In  which  Special 
Associate  Justice  DICKSON  concurs,  and 
othenvise  reverse  and  remand  the  cause  for 
new  trial,  as  to  which  latter  disposition 
Special  Associate  Justice  DICKSON  does  not 
concur,  and  will  file  dissenting  t^tinlon. 

DICKSON,  Special  Justice  (dissenting).  I 
concur  in  tbe  affirmance  of  this  case  as  to  the 
Interveners,  F.  S.  Sandoval  et  al.,  but  am 
unable  to  agree  with  the  majority  opinion 
that  the  cause  should  be  reversed  and  re- 
manded as  to  plaintiff  in  error  Lott,  D.  D. 
Harrlgan,  and  W.  R.  and  B.  K.  Edwards. 

To  the  statement  of  the  case  made  In  the 
majority  opinion  it  should  be  added  that 
plaintiff  In  error  Lott  also  pleaded  that  he 
and  the  defendant  Harrlgan  formed  a  part- 
nership for  the  pnrdiase,  subdivision,  and  sale 
of  the  land  in  controversy;  that  the  |4,000 
note  reiH-esented  the  agreed  purchase  price 
of  the  land,  and  the  $500  note  repres^ted 
cash  advanced  by  the  Edwardses  to  Lott  and 
Harrlgan  to  enable  the  latter  to  Improve  the 
land;  it  being  understood  that  both  said 
notes  should  be  aecurad  by  a  lien  retained 
in  the  deed. 

Before  entering  Into  a  discussion  of  the 
fundamental  reasons  why  I  cannot  agree 
with  the  majority  opinion,  I  shall  endeavor 
to  show  that  the  record  does  not  bear  out 
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the  contention  of  plaintiff  In  error  Lett,  and 
that  the  deed  from  the  Sdwardses  as  orig- 
inally executed  conveyed  one  tract  of  land 
and  said  deed  as  reformed  by  the  Judgment 
of  the  trial  court  conveys  an  entirely  differ^ 
ent  and  distinct  tract  of  land.  The  following 
sketdi  compiled  from  data  In  the  statement 
of  facta  shows  the  locatioD  of  tbe  land  In- 
volved In  this  suit: 


beginning.  As  th»  northwest  cmmer  <tf  the 
two  tracts  are  Identical,  manifestly  It  Is  Im- 
pdBslble  to  go  "east"  to  the  ntM-thwest  comer 
of  the  O.  A.  Keller  tract  If,  however.  In  the 
Tarleton  ft  Keller  deed  we  reverse  tbe  call 
Cor  the  "northwest"  comer  ot  tbe  C.  A.  Keller 
tract  and  make  It  r^ad  "nortbt^ast"  comer  of 
the  O.  A.  Keller  tract,  then  the  description 
In  the  Tarleton  ft  .KeUer  deed  and  In  the  O. 
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It  la  tnw  fliat  fhe  orlgbial  doKilptlon 
{daeea  the  Stsna  tnet  bnaMUatelr  wat  of 
tb«  *rrarleton  and  Keller  tract,"  wbUe  tbe 
refionned  descrlptUm  idaees  the  Steraa  tract 
immediately  east  of  the  a  A.  Kdler  tract 
However,  both  tbe  wfglnal  and  tbe  reformed 
deecriiitlou  of  tbe  Steves  tract  are  otiier^se 
tbe  same,  and  a  careful  examination  of  the 
statement  of  facta  leads  to  tbe  inerltable 
conclusion  tbat  tlw  deecilption  contained  In 
tbe  Edwards  deed  aa  originally  executed 
describes  no  land  whatsoever  or  elae  it 
descrlbea  IdentJcally  tbe  aame  land  as  tbe 
leformed  desarlption,  oltbongfa  tbe  descrlp- 
tions  may  he  dUferent  In  verbiage. 

The  evldenoe  definitely  establishes  that  the 
Tarleton  &,  Keller  tract  and  tbe  C  A.  Keller 
tract  have  for  their  west  boundary  line 
Identically  tbe  aame  line,  nie  southwest 
comer  of  tlw  Tarleton  and  KeUer  tract  la 
also  the  Bonthweat  comer  of  Uie  O.  A.  Keller 
tract  The  northwest  comer  of.  the  Tarleton 
ft  Kdler  tract  Is  also  the  northwest  comer 
of  the  d  A.  Keller  tract  The  Tarleton  ft 
Keller  deacriptirai,  after  taking  us  to  tbe 
northwest  comer  of  the  tract  Intended  to  be 
conveyed,  calls  to  go  "east"  to  the  northwest 
comer  ot  the  0.  A.  Keller  tract ;  thence  south 
tA  a  given  point ;  thence  west  to  the  {dace  ot 


A.  Keller  deed  will  deeeribe  Identically  the 
same  land.  Therefore  we  are  forced  to  tbe 
coiidasloa  that  tbe  Tarleton  ft  Keller  deed 
describee  bo  land  wbfttever,  or  elae  It  de> 
Bcribea  ttie  O.  A.  Keller  tract  at  «hown  on  tbe 
foregoing  ricetcb.  Forttaermore,  If  tbe  Tarle- 
ton ft  EEeller  deed  doe*  not  describe  any  land, 
then  it  CoUows  that  tbe  Edwards  deed  as 
originally  executed  does  not  describe  any 
land.  On  tbe  other  land,  If  tbe  Tirleton  ft 
Keller  deed  and  tbe  (X  A.  Keller  deed  de- 
scribe tbe  same  land,  Xtasx  it  la  immaterial 
whether  tbe  Steves  tract  be  described  aa  be- 
ing immediately  east  iA  the  Tarleton  ft  Kel- 
Ust  tract  (as  in  tbe  deed  from  the  EdwardEO 
or  as  b^ng  Immediately  east  Uie  O.  A. 
Keller  tract  (as  reformed  by  tbe  Judgment  off 
the  trial  court).  M.  J.  Martin,  who  appears 
to  have  executed  both  the  Tarleton  ft  Keller 
deed  and  the  O.  A.  Keller  deed,  testified  on 
the  trial  of  the  case  tbat  she  did  not  convey 
but  one  tract  Harrigan,  a  surveyor,  testi- 
fied that  the  Tarleton  ft  Keller  tract  could 
not  be  located  on  tbe  ground  because  said 
tract  and  the  O.  A.  Keller  tract  bad  the  aame 
line  for  their  west  boundary  line  and  tbat 
tbe  southwest  comer  of  tbe  two  tracts  was 
tdoitical  and  the  nfwthwest  comer  of  tbe 
two  tracts  was  identical 
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There  Is  ample  anthorlty  for  nveniitg  tbe 
call  In  the  Tarleton  &  Keller  deed  from  the 
"northweat  corner"  to  the  "northeast  cornef," 
and  It  Is  also  well  established  that  parol  evi- 
dence Is  admissible  to  explain  a  latmt  am- 
biguity In  a-  deed  and  identify  the  particular 
tract  Intended  to  be  oouveyed.  Ooffejr  t. 
Hendricks,  66  Tex.  676,  2  S.  W.  47;  Mansel 
T.  Castles,  83  Tex.  414,  S6  a  W.  669;  Poite- 
Tent  T.  Scarbtnmigh,  KB  To.  Ill,  124  & 
W.  87. 

I  am  utterly  unable  to  agree  with  my  as- 
sociates as  to  the  effect  which  should  be 
given  to  Lett's  admission,  which  was  made 
under  rale  No  81  governing  the  district  and 
county  courts.  Lott's  admission  as  set  forth 
in  the  Judgment  le  as  follows: 

*Thfl  defendant  7.  N.  Lott  admits  that  plain- 
tiff has  a  good  caase  of  action  as  set  forth  in 
her  petition,  except  In  so  far  as  It  may  be  de- 
feated in  whole  or  in  part  by  tbe  facts  of  the 
answer  of  J.  N.  Lott  constitatlng  a  good  de- 
fense, which  may  be  established.** 

What  vaa  the  plalntUTs  cause  of  action  as 
set  forth  in  her  petition?  Shnply  this:  That 
B.  K.  and  W.  R.  Bdwarda  in  •Hay,  ^4,  ex- 
ecuted a  general  warranty  deed  to  Lott  and 
llarrigan  covering  13H  acres  of  land  as  de- 
scribed la  the  petltl<m ;  that  as  the  irarchase 
price  for  said  land  Lott  and  Harrigan  ex- 
ecuted to  said  Bdvardsea  the  two  notes  ag- 
gr^tlng  $4,600;'  tint  a  Tendor'a  U»  was 
retained  la  the  deed  and  admowledged  In 
the  notes  to  aecoie  the  payment  of  said 
notes;  that  said  notes  and  Hen  were  trans- 
ferred to  and  were  owned  by  the  plaintiff  and 
were  past  due  and  unpaid;  that  tlirough 
mutual  mistake  <m  the  part  of  B.  K.  and  W. 
B.  Bdwarda  and  I^tt  and  Banlgan  there 
was  an  error  in  tbe  deacrlpdon  of  tbe  land; 
that  the  Bdwardaes  intended  to  convey,  and 
Lott  and  Harrigan  Intended  to  buy.  tiw  18%- 
acre  tract  inimedlatriy  east  of  the  d  A.  Kel- 
ler tiaet;  *'that  aald  last  described  13%-acre 
tract  waa  the  tract  which  Lott  and  Harrigan 
actoally  purchased  £n»n  said  B.  K.  and  W. 
R.  Edwards;  that  on  or  about  Atay,  1914, 
the  said  defendants,  Harrigan  and  Lott,  to<^ 
actual  posfwsslon  of  said  last-described  13^- 
acre  tract  and  hdd  posaesslcm  of  same  and 
are  now  in  posaesslon  of  same. 

Cwtalnly  It  Lott'a  admisrion  la  to  be  given 
any  effect  whatsoever,  it  must  be  hOA  that 
Lott  admitted  all  of  the  forcing  tacts,  for 
all  of  said  tacts  are  essential  to  plaintiff's 
reoovwy.  It,  after  Lott  made  said  admis- 
sion, neither  parfy  had  introduced  any  evi- 
dence, the  plaintiff  would  as  a  matter  of  lav 
.  be  entitled  to  Judgment  against  Lott  Smith 
V.  Bank,  74  Tex.  541«  12  S.  W.  221,  dted  In 
the  majority  opinion,  holds: 

"An  admfssioD  mode  In  the  very  language  of 
die  rule  mnit  be  construed  to  mean  that  the 
defendant  admits  every  fact  alleged  In  the  peti- 
tion which  it  i«  necessary  for  the  plaintiff  to 
establish  In  the  first  instance  to  eoable  him  to 
recover.**  And  farther  the  defendant  "does 


not  purport  to  admit  the  aOegatlMia  the  peti- 
tion, bat  merely  to  admit  that  the  ixhrintiff  lus  a 
prima  fade  case.** 

In  Sanders  t.  Bridges,  97  Tex,  08,  2  S.  W. 

663,  it  is  said: 

"The  contenptation  of  tbe  rait  is  that  tbe 

admission  shall  be  such  tiiat  if  no  evidence  be 
Introduced  by  either  party  the  plaintiff  mast 
recover  to  the  Wbnt  oi  the  dalm  mads  in  Us 
pleadings.** 

In  Taylor  v.  Beynolds,  47  Tex.  Olr.  App. 
844, 100  S.  W.  66,  It  la  held: 

"Having  admitted  the  appeUee's  eaose  ef  ac- 
tion, and  that  admission  reaching  to  the  entire 
jeanse  of  action,  the  eppeUsnts  cannot  ques- 
tion the  Insufficiency  of  the  evidence  In  proof 
of  the  urpeUec's  cause  of  aetlon.** 

Again  In  Berry  Bros.  v.  Fairbanks,  61  Tex. 
OlV.  App.  658,  112  8.  W.  427,  It  is  held: 

"The  contemplation  of  the  rule  is  that  tbe 
admission  relieves  the  appellees  of  proving  the 
case,  and  to  allow  them  to  recover  to  the  extent 
of  the  claim  made  In  their  pleadings.  •  •  * 
The  admission  reaches  to  the  entire  cause  of 
action  pleaded,  and  appeUints  cannot  qaestlwi 
failure  to  offer  evidence  m  any  material  aUaga- 
tion.** 

In  Ueade  r.  Logan.  110  8w  W.  188.  It  Is 

held: 

"When  the  admission  ccmtemplated  by  tills 
rule  is  filed  and  entered  of  record,  the  plaintiff 
is  tiieretv  relieved  from  the  burden  ct  prov- 
ing any  fact  material  to  his  recovery  in  the 
action  pending.  The  proceedings  are  placed  In 
such  a  status  that,  If  neither  party  offered  any 
evidence,  judgment  would  be  rendered  as  a 
matter  of  law  in  favor  of  the  plaintiff.'* 

See,  also.  Woitanan  v.  Ray,  186  8.  "W.  201. 

From  what  has  been  said,  It  necessarily  fal- 
lows that  the  Judgment  of  the  trial  court 
should  be  affirmed  as  to  the  defendant  Lott, 
unless  he  has  defeated  plalnttlTs  cause'  of  ac- 
tion  in  whole  or  In  part  by  eetobllflhlng  the 
facts  of  his  answer  constituting  a  good  de- 
fense. Has  Lott  under  his  answer  estaUlsh- 
ed  a  good  defense  to  the  cause  of  action  he 
has  admitted  to  be  good?  tt  seema  very  cer- 
tain to  me  that  be  has  not 

The  contract  sued  upon  was  ervldenced  by 
the  deed  frcmi  B.  K.  and  W.  B.  Edwards  to 
Lott  and  Harrigan  and  by  the  notes  executed 
hy  tbe  latter  to  the  former.  TtB  deed  and 
the  notes  constituted  the  final  written  con- 
tract into  which  all  previous  negotiations 
and  agreoments  were  merged,  and  these  in- 
struments must  be  held  to  determine  tho 
rights  of  the  parties  In  the  absence  of  fraud 
or  mistake.  Luckenbach  v.  Thomas,  166  S. 
W.  99;  Manley  v.  Noblltt,.  180  S.  W.  1154. 

In  order  for  Lott  to  defeat  plaintiff's  cause 
of  action  It  was  necessary  for  him  to  show 
three  things; 

(1)  That  the  title  to  the  land  had  faOed 
in  whole  or  In  part 
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(2)  That  dare  vm  danger  of  ertoUoa, 
whieb  Is  shown  D7  estabUshing  datlnitely 
dMt  there  Is  m  paramoimt  tide  ontstandlBS 
Id  a  third  person  and  the  land  is  actually 
*4wtiiHMl  under  such  paxamonnt  title 

(3)  Sndi  ctrcumstances  as  would  repel  the 
presumption  that  at  the  time  of  tlie  purchase 
he  knew  and  Intended  to  run  the  risk  of  the 
defects.  Tarpley  t.  Poage,  2  Tex.  1S& ;  Coc^ 
er  T.  Singleton,  19  Tex.  267,  70  Am.  Dec.  3S3 ; 
Cook  T.  Jackson*  20  Xex.  209 ;  Haralson  v. 
Langford,  68  Tex.  lU,  18  8.  W.  389;  May  t. 
iTie.  68  Tex.  379,  4  S.  W.  641;  Ogborn  ▼. 
•Whitlow,  80  Tex,  289,  15  S.  W.  807. 

According  to  the  rule  laid  down  In  the 
caJNs  dted,  Lett  has  Jailed  to  estabUsh  a 
gooA  dafeoM^  As  stated  by  tka  majtnlty 
opinion  in  aeiMiNat  ease: 

"Clearly  plaintiff  In  error  Lott'  Ad  not  ffis- 
diarge  Us  peculiar  burden  of  proof,  under  this 
rule,  In  such  manDer  as  would  eutltle  him  to 
peremptory  Inatruction,  and  his  first  asBign- 
meit  U  orerruled.  In  order  to  make  onraelves 
plain  in  the  subsequent  discussion,  we  will  even 
ro  further  and  say  that  under  the  Sury*!  find- 
ings on  some  iBtaes  and  the  undisputed  testl- 
mony  on  others,  Lott  failed  to  establish  the  de- 
fense plSkded  by  Mm  so  'as  to  defeat  ^sln- 
tilf  s  right  to  the  Judgment  lendered-" 

In  view  of  the  above  finding  made  In  ttie 
majority  wlnloo,  It  Is  annecesury  for  me 
pi  enter  Into  a  detailed  discussloii  of  tbe  evi- 
dence. However,  it  may  be  well  to  state  that 
fia  wou»  years  priw  to  tbe  eonv^vnce  by 
the  Bdwardses.to  Lott  and  Harridan,  Lott 
was  engaged  In  the  real  iestate  business  bi 
San  Antonio,  the  Bdwardses  reiiidlng  out- 
side the  stat%  that  all  the  n^otiatlona  lead- 
taig  up  to  the  sale  were  by  correspondence, 
that  Lott  was  reaaested  by  the  Ddwardses 
to-  sell  and  dlqwea  of  said  land  for  than, 
that  Lott  Interested  -Harrlgan  ia  the  land, 
and  Lott  and  Hardgan  formed  a  partnership 
for  the  purpose  of  purcba^big.  subdividing, 
and  reaalliitg  aald  land,  that  before  the  deed 
and  notes  were  executed  Lott  at  the  expense 
«f  the  JDdwardses  obtained  am  abstract  of  ti- 
tle, whicik  was  examined  by  the  law  Ann  of 
Terrellf  Walthall  ft  Terr^,  and  said  firm  un- 
der date  of  March  17.  1914,  gave  an  oplnltm 
on  the  title,  which  Lott  received  before  the 
execution  of  the  deed  and  notes,  which  opin- 
ion Is  In  part  as  follows: 

"W«  have  examined  the  abstract  of  title  to 
about  13%  acres  of  land  out  of  subdivision  2 
of  the'Herrick  sabdiviaion  of  tbe  O.  Martiuea 
Surrey  No.  26  in  the  dty  of  San  Antonio,  Bex- 
ar county.  Tex.,  and  find  the  title  good  in  WU* 
liam  R,  Bdwarda  and  Benjamin  K.  Bd wards, 
snbjeet  to  the  foUowlug  objections: 

"At  your  soggsatioB  w«  have  aasnmed  the 
title  to  be  good  in  M.  J.  Martin.  In  a  deed 
shown,  on  psgo  78f  from  M.  J.  Msrtin  to  Isa- 
bella  Stevei,  tiie  description  calls  to  begin  at 
the  southeast  comer  of  a  tract  of  land  con- 
veyed to  Tarleton  A  Keller.  The  tract  sought 
te  be  eonv^ed  is  described  as  b^fng  400  varas 


by  21lTaraa.  As  a  mattwr  of  fWt,  on  Td)maty 
28,  1887,  M.  J.  Martin  conveyed  to  O.  A.  Kel- 
ler 30  acres  directly  east  of  the  tract  conveyed 
to  Tarleton  &  Keller,  and  the  deed  to  Isabella 
Steves  dated  March  2,  1887,  and  tbe  pnverty 
sought  to  be  conveyed  had  already  been  con- 
veyed to  G.  A>  KeDer.  The  same  objection  ap- 
plies almost  all  tlurough  the  balance  of  the  ab- 
stract** 

The  opinion  also  states  further  lAJtetlMS 
not  necenary  to  quote. 

Lott  testified  that  Out  reason  he  went  on 
through  with  Hie  transaction  and  took  the 
deed  from  the  Bdwardaes  and  executed  the 
notes  sued  on,  after  this  OKdnion  liad  been 
rendered  by  Terrdl,  WalOiall  &  Terrell,  was 
because  witness  had  sent  tte  oplnhni  to  tte 
Edwardses  and  tbe  other  matters  had  been 
agreed  npoo,  and  he  got  a  lettCT  bad  from 
tbe  Edwardsee  to  go  ahead  witb  ttie  transac- 
tion just  as  though  all  papers  were  fixed  up. 

Harrlgan  testified  In  substance  ttmt  he 
knew  the  location  of  the  O.  A.  Keller  tract  on 
the  ground;  that  he  made  a  plat  of  It  to 
show  the  location  on  the  ground  of  tlie  Steves 
tract  and  the  Miller  tract;  that  Immediately 
9a8t  of  the  C.  A.  Keller  tract  Is  the  Steves 
tract,  the  we  that  witness  and  Lott  bouf^t ; 
that  east  of  the  Steves  tract  Is  the  Bimer 
tract;  that  witness  and  Lott  bought  this 
Steves  tract  In  the  early  part  of  1014,  made 
a  survey  of  it  at  Qiat  time,  and  began  to 
clear  It;  that  it  was  fenced  tn  and  la  still 
fenced ;  that  Edwards  claimed  to  own  It  and 
that  witness  and  Lott  bought  from  Edwards 
and  had  rented  it  since  cbntlnually ;  that 
witness  had  surveyed  tiie  land  at  the  time 
they  bought  It ;  that  witness  bad  been  pre- 
vlouriy  employed  as  a  surveyor  to  surv^  a 
tract  of  land  Immediately  west  of  it;  that 
this  was  tbe  O.  A.  Keller  tract;  that  when 
witness  surveyed  the  tract  he  found  that 
the  northwest  comer  of  the  Tarleton  A 
Kfilet  tract  vtras  identical  with  the  northwest 
comer  of  the  C.  A.  Keller  tract  »nd  that 
the  west  line  of  the  two  tracts  was  identical 
and  that  there  was  no  Tarleton  A  Keller 
tract  that  be  could  locate;  that  at  the  time 
witness  and  Lott  bought  the  land  th^  had 
the  (pinion  setting  forth  the  objections  rais- 
ed by  Terreai  &  Terrell;  dut  Edwards  got 
tbe  releases  of  tbe  legacies  that  Vrere  re- 
ctuired  under  the  opinion,  whl<Ai  r^eases 
have  been  offered  In  evidence,  and  that  they 
found  the  Steves  r^ease  of  record,  which 
cured  that,  and  the  elimination  of  tbe  Tarle- 
ton &  Kdler  tract  cured  that;  that  this  was 
what  he  and  Lott  did  at  the  time  they 
bougbt;  that  at  the  time  they  bought  llie 
controversy  about  the  Kdler  tract  had  been 
eliminated,  and  about  that  time  all  other 
matters  bad  beoi  cleared  up ;  that  witness 
had  satisfied  himself  as  to  the  title  of  the 
land  before  ever  having  signed  the  notes 
back  m  1914 ;  that  the  way  witness  satisfied 
tdmself  that  the  objections  were  not  valid 
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objections  to  tlie  titie  waa  that  tbey  got  Hie 
releases  to  tbe  legacies  to  the  Morris  Pratt 
InsUtDte  and  Ekatherine  Tobey  and  tbey  se- 
cnred  the  release  from  tbe  Steves  belrs ;  tbat 
the  Steves  release  waa  on  record  at  the  time ; 
that  Lott  told  witness  tbe  title  was  good; 
tbat  Lott  and  witness  went  to  see  Karneat 
Steves,  who  was  tbe  guardian  of  tbe  Steves 
minors,  and  he  said,  "Why,  these  are  paid 
and  forgotten  long  ago,"  that  witness  asked 
him  for  k  release,  and  he  said,  "That  release 
Is  on  record  or  ooght  to  be.  I  furnished  It. " 
Tbat  they  afterwards  found  the  release ;  that 
defendant  Lott  at  the  time  Lott  spoke  to  wit- 
ness about  going  in  to  buy  this  land  said 
tbat  be  bad  bad  tbe  Stewart  Title  Company 
examine  it  and  Xx)tt.told  witness  tbat  the 
title  to  it  was  tood;  that  from  the  time 
tbey  got  a  release  up  to  the  time  of  filing 
of  this  suit  witness  never  heard  Lott  make 
any  claim  about  the  title  not  being  good; 
that  t>efore  witness  and  Lott  bought  tbe 
land  there  was  rumored  tbat  a  Mis.  Nor- 
ton claimed  the  land ;  that  Lott  told  witness 
tbat  Mrs.  Norton  claimed  all  tbat  land  out 
there  at  one  time,  kind  of  an  indeSnite  claim, 
and  witness  and  Lott  went  to  see  her. 

From  the  foregoing  it  seems  to  me  tbat 
It  la  necessary  to  conclude  that  even  though 
it  be  found  that  the  title  is  defective,  still 
Lott  and  Harrlgan  cannot  defeat  recovery  on 
tbe  notes,  for  they  held  under  a  general  war- 
rant7  deed,  are  In  undisturbed  possession  of 
tbe  land,  no  danger  of  eviction  Is  showot  and 
It  was  blown  by  them,  at  the  time  the  deed 
and  notM  mn  ezeeated,  that  the  title  was 
dtfectlve. 

Ttf  opinion  of  the  majority  that  tbe  Judg- 
ment at  tbe  trial  court  1«  ftimUiaentaHy  er- 
raneone  Is  based  on  tlie  theory  tbat  ttie 
plalntUFa  petition  afflrmatlTely  alleges  facts 
whldi  defeat  her  recQvery,  bat  with  tble 
ylev  I  am  unable  to  agree.  Tbe  plalntia 
does  not  afilramtlTely  allege  that  tbe  Bd* 
wardses  bad  no  title  to  tbe  land,  wUch  tbey 
sold  to  Harrlgan  and  Lott  At  most,  she 
mer^  alleges  a  defect  In  deecrlptioa  sacb 
as  to  make  tbe  record  title  Imperfect  Sbe 
does  not  allege  tbat  the  Bdwardsea  did  not 
have  a  good  limitation  tlOe.  She  does  not 
allege  Out  tbm  la  a  paramount  title  out- 
standing In  a  third  venan  under  which  tbe 
land  Is  claimed,  nor  does  she  allege  any  flict 
wbldi  would  ^w  any  danger  of  eviction, 
Sbe  does  not  allege  that  Lott  and  Hanrlgan 
were  Ignorant  of  the  defect  and  did  not  in- 
tend to  run  the  risk  of  tbe  samew  Before 
she  can  be  held  to  have  defeated  ber  own 
recovesT,  It  must  appear  tbat  sbe  has  by  her 
allegations  admitted  all  tbe  facts  it  waa 
necessary  for  Lott  to  eatabUsh  In  ordw  to 
resist  payment  of  the  notes.  Tbe  plalutUC's 
petition  contains  no  such  auction. 

For  the  reasons  above  stated,  I  cannot 
agree  with  the  majority  opinion  that  there 


Is  fundamental  error  requiring  that  this 
cause  should  be  reversed  and  remanded  as 
to  the  plalntllt  In  wror  Lott  and  tbe  defend- 
ants D.  D.  Harrlgan  and  B.  K.  and  W.  B. 
Edwards.  I  therefore  rcsiwctiv^  enter  my 
dUsent. 


HINESi  Director  General  of  Railroads,  V. 
PLATT.    (No.  2390.) 

(Court  of  CSril  Appeals  of  Texas.  Texarksna. 
July  1, 1921.  Behcarfaig  DeMed  Oct  «,  UKU.) 

Railreads  ^S'/zi  New,  vol.  6A  Kay-No.  Se- 
ries—DIreetor  Geasral  aot  suable  for  negll- 
genoe  Dccurrias  befers  g^DverBiBsst  ooatret 

Where  sweet  potatoea  shipped  November 
6,  1017,  were  damaged  by  failure  to  deliver 
at  destination  until  November  10,  a  auit 
brought  against  tbe  Director  General  of  Rall- 
roads  was  not  maintainable;  the  government 
not  having  taken  over  control  until  Decem- 
ber 20,  1917,  at  which  time  the  eaaie  of  ac- 
tion had  arisen. 

Appeal  from  Navarro  Oonnty  Oonrt;  H. 
Traylor,  Judge. 

Action  by  J.  K.  Piatt  against  Walker  D. 
Hines,  Director  General  of  Bailroads.  Judg- 
ment for  plaintiff,  and  defendant  aroeals. 
Reversed  and  rendered. 

Appdlet^s  salt  was  against  app^nt  as 
the  Director  OemnU  of  Railroads.  It  was 
to  reoorer  damages  appellee  dalmed  be  suf- 
fered by  reason  at  n^Ugence  on  tbe  part 
of  the  St  Louis  SouttiwMtera  Hallway  Oun- 
pany  of  Texas  In  handling  a  Alpment  <rt 
sweet  potatoes  delivered  to  it  at  Attacais, 
November  0,  1917.  for  carriage  to  Cordcana. 
He  alleged  and  proved  that  the  potatoes  were 
not  tmnsported  to  and  delivered  at  tbe  latter 
place  until  November  10,  1917.  when  tbey 
Were  In  bad  condition  because,  the  jury 
though^  of  tbe  delay  and  a  fellure  to  pnqp- 
erly  ventilate  the  car  tb^  woe  In.  Tbe 
appeal  Is  from  a  Judgment  in  BK>ellee's  favw 
for  9207.60. 

Richard  Mays,  of  Oorsicana,  fer  ^n>^ 
hmt 

Stmklns  &  Simklns,  of  Oorsicana,  for  ap- 
pellee. 

WILIiSON,  a  J.  (after  stating  the  facts  as 
^Kive),  We  think  the  trial  court  erred  when 
he  reused  aivellant's  request  tbat  be  In- 
struct tbe  Jury  to  find  In  bis  favor.  Tbe 
federal  government  did  not  take  over  the 
control  of  railroads  until  December  26, 1917. 
1919  Supp.  n.  S.  Oomp.  St  p.  494.  Appel- 
lee's cause  of  action  arose  before  that  time, 
and  bis  suit  should  have  been  against  the 
railroad  company.    For  reasons  stated  In 
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Bolton  T.  Hlnee.  143  Ark.  601. 221  S.  W.  4S9, 
It  was  not  maintainable  against  the  Director 

General. 

Tbe  Judgment  wlU  be  reversed  and  lodg- 
ment wlU  be  here  rendered  that  appellee  take 
nothing  by  hla  suit  agalnat  appelant 


GREAT  SOUTHERN  SULPHUR  CO.  V.  HIT- 
TER et  aL   (Ne^  1239.) 

<OcRiTt  of  OItU  Appeals  ot  Texas.   XS  Tvn. 
Oct.  18,  1921.) 

1.  Mmqt  last  ^6— DsfeDdant  heM  not  enti- 
tled to  dedoetloR  for  transaotlon  not  pleaded. 

In  an  action  for  money  loaned  and  advanced 
in  Yhich-  defendant  denied  borrowing,  It  waa 
not  entitled  to  a  deduction  from  the  recover; 
of  a  aam  it  alleged  was  paid  to  plaintiff  b; 
deiendanCa  numager  without  anthwft?  or  rigfat 
on  her  daim  for  boarding  officers  and  employees 
of  defmdant  vhera  it  had  not  pleaded  sndi 
pajmrat.  or  asked  that  it  be  set  off. 

2.  New  trial  <s=:3i02(3)— Affidavits  held  not  to 
disclose  diligence  as  to  newly  diseovored 
evldettoob 

Where  in  an  action  for  money  loaned  plain- 
tUTs  evidence  flowed  that  a  telegram  was  re- 
eeived  from  M.  that  defendant's  plsnt  was 
short  on  funds,  and  that  plaintifF  drew  her 
check  for  $500,  which  was  cashed,  and  the 
money  given  to  H.,  defendant's  employee,  who 
took  tbe  money  to  tbe  plant,  and  it  was  spent 
for  supplies  therefor,  no  diligence  was  shown 
by  affidavits  for  new  tnal  for  newly  discovered 
evidence  in  which  H.  affirmed  he  did  not  wire 
plaintiff  (or  money,  and  did  not  receive  any 
and  M.  averred  that  he  did  not  receive  any 
money  from  plaintiff  for  the  statements 
not  ipeeting  plaintilTs  erldenee,  and  no  suffi- 
dmt  excuse  being  offered  tot  not  having  the 
available  evidence  at  triaL 

3.  Corporations  «3>399 (8)— Liable  for  money 
borrowed  by  masagar  only  havlos  apparest 
aotberlty. 

Though  the  general  manager  of  a  corpo- 
ntion  did  not  havs  expreas  authoritj  to  bor- 
row  money  for  it,  but  was  clothed  ^th  appar- 
ent authority,  and  tho  mwey  was  expended 
for  its  benefit,  it  was  UaUs  therefor. 

Appeal  from  District  Gout.  EH  Paao  Coun* 
ty;  B.  GoldvraU.  Judge. 

Action  by  Isabella  Bittar  and  tauaband 
against  the  Great  Soatiiem  IBnlphur  Com- 
pany. Judgment  tot  ptalutfffs,  and  defend- 
ant appeals.  Affirmed. 

Turney,  Surges,  Culwell,  Holllday  ft  Pol- 
lard, of  El  Faso,  for  appellant. 

Hudspeth,  Wallace  &  Harper,  of  EI  Paso, 
tm  appelleea. 

HAHPICR,  C.  J.  Appellee,  joined  by  her 
husband  pro  forma,  brought  this  suit  for  the 
following  sums  of  money  aU^^  to  have  been 


loaned  or  advanced  to  anpellant:  f3,681.SS  on 
or  aboab  May  IS,  1020;  $3,000  due  as  wages 
to  her  husband  for  the  montihs  of  May,  June 
and  July,  1920,  assigned  to  her;  $1,000  on 
AprU  28,  1920;  $1^  OD  AprU  80.  1920; 
$1,000  on  Hay  28^  1920;  9600  od  Jone  18. 
1020. 

Defendant  answered,  denying  the  allega- 
tions Of  the  petition;  speclflcaUy  that  It  never 
borrowed  any  money  from  plaintiff,  nor  au- 
thorized any  one  else  to  do  so  for  It,  and 
if  this  was  done  same  was  withoub  the 
knowledge  ot  consent  of  defendant,  not  ac- 
cepted nor  ratified.  The  cause  was  sub- 
mitted to  the  court  without  Jury,  and  Judg- 
ment entered  for  plaintiff  for  Oi»  nvau  of 
$2,510,  from  which  tbls  appeal. 

[1]  First  assignment: 

"The  evidence  shows  s  disbursement  to  plain- 
tiff by  her  husband  of  funds  belonging  to  the 
company  in  tbe  sum  of  $1,000  paid  to  her  by 
him  on  or  about  July  7,  1920,  and  this  sum, 
belonging  as  It  did  to  tbe  defendant,  should  be 
deducted  from  the  amount  of  the  recovery, 
as  tbe  evidence  clearly  shows  that  the  husband 
of  plaintiff  had  no  right  or  authority  to  pay 
ber  said  sum  of  money  for  the  account  on 
wbteb  It  was  paU;  that  It  was  not  ttaUe  to. 
ber  on  tkat  account;  that  It  had  never  em- 
ployed her  nor  obligated  itself  in  any  way  to 
pay  said  sum  of  money  for  the  reasons  as 
testified  by  her,  to  wit,  for  board  of  officers 
of  the  company;  that  on  said  account  same 
was  a  misapplicatioD  of  funds,'  bat,  as  that 
amount  was  actually  received  by  her,  anil  tbr 
court  baa  found  that  the  company  was  liable 
to  ber  for  moneys  advanced,  this  sum  should 
be  credited  on  tbe  amonat  found  by  the  court 
to  be  due  to  her.  and  defendant  now  asks  a 
oredlt  to  that  extent;  .or  If  the  court  shall  be 
unwilling  to  do  this,  then  defendant  avers  that 
it  should  be  awarded  a  new  trial  on  account 
of  the  error  of  tbe  court  in  tbe  premises." 

First  proposition  under  first  .asslgnmeiit  of 
erTOT! 

*^e  evidence  sbows  thst  tiie  husband  of 
appellee  gave  to  her  $1,000  of  appellee's  mon- 
ey on  or  about  July  7,  1020,  In  alleged  settle- 
meut  of  ber  claim  for  board  of  officers  and 
employees  st  Bl  Paso.  The  evidence  further 
shows  that  the  payment  to  her  of  said  sum  was 
wholly  onautborized;  that  there  was  so  au* 
thority  for  said  expenditure;  that  the  company 
was  not  obligated  therefor,  and  that  It  did  not 
know  of  any  such  payment  and  the  icco-int 
thereof  until  the  trial  of  this  cause.  It  was 
therefore  entitled  to  have  said  sum  treof^  as 
for  money  bad  and  received  and  the  amoirat 
of  the  recovery  in  favor  of  plaintiff  herein 
should  have  been  reduced  to  the  extent  there- 
of. The  court  erred  in  not  so  holding  and 
eomdndlng.'' 

Th»  court  made  and  filed  the  following 

only  as  findings  of  fact: 

**(1)  The  $2.S00  prayed  for  by  plaintiff,  as 
loaned  to  defendant,  Z  find  wss  loaned  t>  Dr. 
Bitter,  and  not  to  the  defendant. 
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■  "(2)  I  find  that  the  plaintiff  •dvtnctd  aal 
loaned  to  the  company  th«  Mun  itf  fSjffliftt  all 
of  which  la  unpaid." 

The  app^ant  has  not  pleaded  that  this 
Item  was  improperly  paid  to  plaintiff  for  any 
reason,  nor  has  it  prayed  Hi&t  the  claima  ot 
plaintiff  be  offset  by  it 

[2]  Second  assignment  la  Qiat: 

"The  judsment  should  be  aet  aside  netianae 
of  newly  discoTCTsd  evidence  as  to  the  Item 

of  «coa" 

The  plaintiff's  evldmce  as  to  this  item  la: 
She  testified  that  a  telegram  was  received 
in  £1  Paso  from  one  Mills  at  the  plant  In 
Culberson  county.  Tex.,  to  the  effect  that 
tbey  were  short  on  funds;  that  she  drew 
ber  personal  check  for  (500,  wblcb  was  cash- 
ed, and  the  money  delivered  to  an  employee 
by  the  name  of  Hart,  and  that  he  took  the 
money  to  the  plant,  and  that  It  was  there- 
after 80ait  for-  supplies  for  the  plant  In 
Its  motion  for  a  new  trial  It  seta  up  certain 
afOdaTits.  of  the  said  Hart  and  MlUs  as  new- 
ly dlscoTwed  evidence,  and  upon  which  It 
relied  for  a  new  trial,  whldi  was  refused. 

No  dUlgenc«  la  shown  In  that  these  affi- 
davits do  not  meet  or  contradtct  the  plain- 
tiff's evidence  in  tihe  case;  In  that  Hart  says 
he  did  not  wire  the  lOalntiff  to  send  any 
mimey;  that  be  did  not  receive  any  from 
Mills;  and  MlUs'  affidavit  is  that  he  did  not 
receive  the  $500  from  plaintiff,  or  any  other 
sum  to  take  to  HartL  And,  further,  tbe  de- 
fendant bad  access  to  these  same  onployees 
before  the  trial,  and  no  snffldent  excuse 
Is  offered  for  not  having  their  evidence  be- 
fore the  court  at  the  trial. 

[S]  The  third  and  fourth  are  that  the  evi- 
dence la  too  uncertain  to  be  the  basis  for  a 
recovery  against  the  defendant  as  to  any 
item  sued  for,  first  because  Bitter  had  no 
authority  to  borrow  money  for  his  principal; 
secmd,  the  company  did  not  know  that  he 
had  done  so.  The  evidence  In  this  case  is 
virtually  undisputed  that  Dr.  E.  W.  Ritter 
was  general  manager  of  the  defendant  a 
fore^  corporation;  that  the  money,  at  least 
the  amount  for  which  Judgment  was  ren- 
dered, was  borrowed  by  him  for  the  plaintiff 
(appellee) ,  and  that  It  was  used  or  expended 
for  the  benefit  of  the  defendant  corporation. 
There  Is  positive  evidence  that  he  (Ritter), 
as  general  manager,  did  not  have  express 
authority  to  borrow  money  for  die  corpora- 
tion, but,  as  we  view  the  facts  of  this  case, 
he  was  clothed  with  the  appar^t  authority 
to  do  so,  and  the  moneys  so  borrowed  hav- 
ing been  expended  for  the  benefit  of  the 
defendant,  appellee  should  recover.  Booker- 
Jones  Oil  Co.  V.  National  Ref.  Oo.,  63  Tex. 
Or.  R.  142,  181  8.  W.  623,  1B2  B.  W.  816;  R. 
C.  I/,  vol.  21,  I  112,  p.  833. 

Affirmed. 


MEMORANDUM  DECISIONS 


BOAOH  et  aL  V.  TBXAS  BMPLOTBBS* 
INS.  ASS'N  et  al.  (No.  ITTl.)  (Court  of 
CirU  Appeals  of  Texu.  Texarkana.  Jane  20, 
1921.  Rehearing  IHnied  July  2,  1921.)  Ap- 
peal from  District  Court,  Hopkms  County;  Wm. 
Pierson,  Judge.  Aetfon  by  T.  W.  Roadi  and 
wife  against  the  Texas  Ifanployers'  Inanranee 
Asaodation  and  anotiier.  Judgment  for  de- 
fendants, end  plafntitih  appealed  to  tbt  Court 
of  Civil  Appeals,  whldi  reversed  as  to  the  nam- 
ed defendant  (196  S.  W.  328),  and  such  defend- 
ant brought  error  to  the  Supreme  Court,  whidi 
reversed  and  remanded  to  the  Gonrt  of  Civil 
Appeals  .for  farther  diapoaitien  of  the  renaising 
assignmenu  of  appellant  AsaljEBmeiita  over- 
ruled, and  judgment  affirmed.  R.  D,  Allen,  of 
Sulphur  SpringB,  for  appellants.  Harry  P. 
Lawther,  of  Dallas,  for  appellees. 

LBYT,  J.  Tbim  cause  is  remanded  to  this 
court  for  the  further  disposition  of  tiie  remain- 
ing assignments  of  the  appellant.  (Com.  App.) 
222  a.  W.  ICO;  Tb»  TcmaiDtng  assignments 
undisposed  of  in  the  oplidtm  «a  writ  of  errw 
relate  to  the  trial  itf  the  case  on  the  facts.  Ws 
condude  that  these  assignments  riiould  be  over- 
ruled. As  there  is  not  reversible  error,  and 
the  verdict  of  the  jury  has  support  In  the  evi- 
dence, the  judgment  Is  alllxmed. 


WERTH  V.  TEVIS  et  al.  (No.  CST.)  (Court 
of  Civil  Appeals  of  Texas.  Beaumont  June 
23,  1^1.)  Appeal  from  Jefferson  County 
Court;  D.  P.'  Wheat  Judge.  Suit  by  Eva 
Trevis  and  husband  against  Abe  Werth.  Judg- 
ment for  plaintiff^  and  defendant  appeals.  Af- 
firmed. Sam  O.  lipecomb,  of  Beaumont,  for 
appeUant  David  E.  0*Fid,  of  Beaumont  for 
appellees. 

O'QUINN,  J.  Suit  by  Mrs.  Eva  Tevis,  Soinod 
pro  forma  by  her  husband,  O.  W.  Tevis,  sffUnst 

Abe  Werth  for  damages  to  her  automobile. 
Judgment  for  plaintiflF,  and  defendant  appeals. 
The  fonowing  "statement  of  the  natnre  and  re- 
sult of  the  suit"  is  taken  from  appellant's  brief, 
which  appellees  concede  to  be  correct:  "State- 
ment of  the  Nature  and  Result  of  the  Suit. 
This  suit  was  instituted  by  the  appellee.  Mrs. 
Eva  Tevis,  wife  of  George  TevIs,  against  the 
appellant  Abe  Werth,  to  recover  damages  sus- 
tained by  rcastm  of  a  collision  between  an  auto- 
mobile owned  by 'Mrs.  Tevis  and  an  antomobfle 
owned  by  the  appellent.  The  collirion  ooearred 
on  Park  street  in  the  dty  of  Beaumont  Tex., 
about  August  19,,  1919.  The  evidence  showed 
that  Mrs.  Tevia*  car  was  at  a  standstill  on 
the  right-hand  side  of  the  street  at  the  time 
of  the  collision,  and  there  was  no  showing  of 
contributory  negllgeaee  on  the  part  of  Mrs. 
Tevis.  The  undisputed  proof  showed  that  the 
appellant  Abe  Werth,  was  the  owner  of  the 
cur  which  collided  with  the  Tevis  car,  and  that 
the  Werth  car,  at  the  time  of  the  accident 
was  being  driven  by  Maurjce  Werth,  appel- 
lant's BOD.  In  her  petition  appellee  alleged  that 
die  was  the  owner  of  the  Injared  car  in  her  sep- 
arate right;  that  the  defendant  by  and  through 
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Ub  serranta  and  ^enti,  nesjigenfly  and  eue- 
leesly  ran  into  asd  collided  with  plaintilfc  auto- 
mobile witli  a  'ixuek  which  dafoDdant  waa  <q>- 
eratisg  and  eaaaiiig  to  be  oparated  at  aald  time, 
dama^iifl  and  injiuins  aald  car  *  *  *  In  the 
anm  of  fSOO."  The  defendaiit  anawercd  hj 
general  denid  ud  pteft  of  not  coilty.  The  caae 
was  triad  before  the  court  witiurat  a  jary,  and 
Jodvnient  rendered  for  appeOet  for  $800.  Mo- 
tion for  new  tttol  wae  ovemded,  and  appelant 
brlnge  the  caee  to  thia  court  tot  review.  Tht 
eoort  did  not  file  hie  flnAncs  of  fact  and  con- 
dasiona  of  law,  nor  does  it  appear  that  he  waa 
reqve'ated  to  do  ao.  AppeUant  preaenta  two  aa- 
signmenta  of  error,  tmth  of  wUdi  asiall  the 
coort'a  rendering  Jadgment  for  appellee  on  the 
groond  that  the  evidence  tailed  to  ahow  that 
tho  dilTOE  of  appellant's  car,  Ifanriee  Worth, 
appellant'a  son,  was  at  Ae  time  of  the  colli- 
sion the  agent  and  aervaat  of  ^>pellant  and 
acting  in  the  furtherance  of  appellant'e  bus!- 
neas.  This  ia  the  only  contested  point  In  the 
caae.  All  others  are  conceded.  Tho  coart, 
after  hearing  all  the  testimony,  found  against 
appellant,  and  we  think  the  reoord  sustains 
the  finding.  Dawson  t.  Bank,  181  S.  W.  558; 
Gorrigan  Gobs,  160  S.  W.  662;  Bank  T.  Hill, 
160  S.  W.  1009;  Mooro  t.  Bobb,  160  a  W.  86; 
League  V.  Bice  Instftnto,  102  S.  W.  1182.  The 
•asigmnenta  are  overruled.  Finding  no  error 
in  the  record,  tho  Judgment  la  afflnned. 


BASS  V.  CLABKSON.  (Snpreme  Court  of 
Arkansas.  June  13,  1921.)  Appeal  from  Cir- 
cuit Court,  Clay  ComUr,  Weatoza  Diatriet; 
B.  H.  Dudley,  Judge. 

PER  CURIAM.  Appeal  dlamiaaad  m  appel- 
lee's motion. 


CHARTON  T.  STATE.  (Snpreme  Court  of 
Arkansaa.  June  27,  1921.)  Appeal  from  Cir- 
cuit Court.  Oomray  Goimty;  3.  T.  BuUpek,  Sp«- 
dal  Judge. 

FEB  CURIAM.  Appeal  ^amissed  on  ground 
that  no  final  Judgment  waa  rendered  In  lower 
court. 


CITY  OF  DHHMOW  «t  aL  BSLSBB  et 
A  f&premo  Court  of  Arkanaaa.  Oct  11. 
1980.)  Appaal  fron  OUeot  Chaneafy  Ooort; 
VL  O.  HammoA,  ObaMdlor. 

PER  CUKIAU.  Appeal  dlsndssed  for  non- 
compliance witb  nde  9. 


lasU  Comity,  Ttlrd  Dlvlalon;  V.  O.  Hen- 
dricks, Judge. 

7BR  GUBZAU.  SctUed,  and  appeal  dismiss- 
al by  conaent. 

DANIULB  T.  STATB.  (Snpremo  Court  of 
Arkansas.  Jan.  10,  USL)  Appeal  from  Cir- 
cuit Court,'  Jeff^raon  Goonty;  W.  B.  Sorrdla, 

Jodge. 

PERCUBIAll  Appeal  diamiased  for  failure 
to  perfect  appeal  within  the  tijno  pceacxibed 
by  Uw. 

DANIBLS  T.  STATE.  (Snpramo  Court  of 
Arkansas.  March  28, 1921.)  Appeal  from  Cir- 
cuit Ooaet,  JaCerwm  Oami^;  W.  B.  Swrdb* 
Jodgo. 

FSB  OITBIAM.  Appeal  diaaiisaod  for  faifaire 
to  lodge  transcript  within  the  Gbu  reqairad 
hrlaw. 


DAVIS  et  aL  t.  NBWSDM  et  aL  (Supreme 
Court  of  Arkansas.  Sept.  19,  18Z1.)  App«al 
from  Woodraff  Chancery  Court,  Northern  Dis- 
trict;  A.  li.  Hotcblns,  Chancellor. 

FEB  (3DBIAM.  Appeal  dismissed  on  appel- 
lant's motion. 


OAMMILL  at  aL  T.  OABDBR  et  aL  (Sn- 
preme Coart  of  Arkanaaa.  July  11,  IfiOl.) 
Appeal  from  Jefferson  Chancery  Ooort;  John 
M.  Elliott,  ChanceUor. 

PER  CURIAM.  Settled,  and  i^paal  dta- 
missed,  by  consent. 


GOUOHTLT  et  aL  v.  THOMPSON.  (Su- 
preme Court  of  ArkansaB.  April  4,  1921.) 
Appeal  from  Woodraff  Chancery  Court,  Mortii- 
em  District;  A.  L.  Hutchlns,  Chancellor. 

PER  CCBIAM.  Settled,  and  appeal  AsmiM- 
ed,  on  appoUant^i  motioL 


HAWN  V.  BRADHHAW  et  il.  (Sttprerao 
Court  of  Arkanaaa.  Nov.  22,  1020.)  Appeal 
from  Searcy  Chancery  Court;  Bon  F.  Ui^fa- 
han,  Chancellor. 

PER  CURIAM.  Appeal  dlsraisaed  for  noa- 
CMnpUanco  with  rule  9. 


HARMON  V.  HENDERSON.  (Snpreme 
Court  of  Arkansas.  July  II,  1921.)  Prohibition 
to  Garland  Chancery  Court;  J.  P.  Henderson, 


cm  OF  DB  WITT  et  aL  v.  ST.  liOUIS ,  „  „ 
SOUTHWESTERN  RT.  CO.    (Supreme  Court  Chancellor. 

of  Arkansas.    Jan.  17,  1921.}    Appeal  from     ^^JR  CURIAM.  Petition  overruled  orally. 
Circuit  Court,  Pulaski  County,  Second  Divialon; 
Ouy  Folk,  Judge. 


FEB  CURIAM, 
lant's  motion. 


Ajtpeal  diwnlased  on  itppalr 


CLIMBER-  MOTOR  CORPORATION  v. 
SOHUTTB.  (Supreme  Court  of  Arkansas. 
Oct  4,  1920.)   Appeal  from  Circuit  Court,  Pu- 


JACK  T.  TOUNT.  (Snpreme  Oourt  of  Ar- 
kansas. Feb.  7,  1921.)  Appeal  from  drctdt 
Court,  Washington  Cormty;  W.  A.  Dickson, 
Judge. 

PER  CURIAM.  Appeal  dlandased  for  nm- 
compliancc  with  nda  8l 
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LOUTS  RICH  00N9T.  00.  t.  ODLTBB. 
(Supreme  Court  of  Arkansas.  Sept.  20,  1920.) 
Appeal  from  Circuit  Court,  Tell  Countr,  Dan- 
TiUe  IMstrict;  A.  B.  Priddy,  Judge. 

FEB  CintlAM.  Settled,  and  appeal  dlBniiaa- 
tA,  on  appellant'B  taoUon. 


MABSH  T.  WESSON.  (Supreme  Court  of 
Arkaasaa.  Oct  26,  1020.)  Appeal  tram  Cir- 
cuit Court,  Prairie  Coanty,  Northern  XMatriet; 
Oeorie  W.  CSark,  Jodge. 

FEB  CUBIAM.  Settled,  and  appeal  dlamlsa- 
ed,  on  appellant's  motion. 


S«>BTON  T.  HOSSBTr  et  tl.  (Supreme 
Court  of  ArkansBB.  Not.  2D,  1920.)  AppMl 
from  St.  Fraocia  Ohaneur  ContC;  A.  Bntdi- 
ins,  Chancellor. 

FEB  CUBIAM.  Appeal  dismlaaftd  in  aecord- 
ance  with  stipuladonB  filed. 


NANCE  T.  liOGAN.  (Supreme  Court  of  Ar- 
kasaas.  Sept  19,  1021.)  Appeal  from  Circuit 
Court,  Jackson  County;  Dene  H.  Coleman, 
Judge. 

PER  CTTBIAM.  Appeal  ffiamlaaed  on  appel- 
lant's motion. 

NEW  YORK  XJFE  INS.  CO.  t.  HUGHES. 
(Supreme  Court  of  ArkaDsas.  Nov.  15,  1920.) 
Appeal  from  Circuit  Court  Ouachita  County; 
C.  W.  Smith,  Judse. 

FEB  CURIAM.  Appeal  dbmiased  <«  VPd- 
lant^B  motion. 

PATTSBSOS  T.  LEA.  (Saprnae  Conrt  of 
Arkansaa.  Oct  U,  192a)  Appeal  from  Cir- 
cuit Court  Fulaski  Coonty,  Second  IKviaion; 
Guy  Fulk,  Judge. 

FEB  CUBIAM.  Appeal  dbmisaed  on  appel- 
lant's motiak 

PEAT  T.  OITT  OF  NORTH  LITTLB  ROCK. 
(Supreme  Court  of  Arkansas.  May  2,  1921.) 
Appeal  from  Pulaski  Chancery  Court;  John  E. 
Martinean,  ChanceUor. 

FEB  'CURIAM.  Affirmed,  on  appdlee**  no- 
tion, for  noncompliance  with  rule  9. 


PEBBT  at  aL  T.  MISSOUBI  PAU  B.  CO.  et 
aL  (Supreme  Court  of  Arkansas.  Sept.  19, 
102L)  Appeal  from  Circuit  Court  Hemp- 
stead County;  (Seorge  B.  Haynie.  Judge. 

FEB  CURIAM.  Settled,  and  appeal  diamiaa- 
ed,  on  appellanta*  motion. 


PRICE  et  aL,  Otiinty  Com'rs,  v.  CORNISH 
et  al.  (Supreme  Court  of  Arkaoaas.  Jan.  1, 
1921.)  Appeal  from  Howard  Chancery  Court; 
James  D.  Sharer,  Chancellor. 

FEB  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  B. 


BEIDBNOEB  t.  STATE,  (flapieme  Court 
of  Arkansas.  Feb.  7,  1921.)  Certiorari  to 
CHrcnit  Court  Jefferson  County;  W.  B.  Bor- 
rells.  Judge. 

raB  CUBIAM.  Judgment  refnsing  bail  af- 
flrmed. 


RIC!HABDSON  et  aL  t.  SOUTHERN  SURB- 
TT  CO.  et  aL  (Supreme  Court  of  Arkansas. 
June  6,  1921.)  Appeal  from  day  Chancery 
Court,  Western  INstrict;   Archer  Wbeatley, 

Chancellor. 

FEB  CURIAM.  Affirmed,  on  appeUeei^  mo- 
tion, for  noneompliance  with  rate  9l 


BILET  T.  STATE.  (Supreme  Conrt  of  Ar- 
kansas. Feb.  7,  1921.)  Certiorari  to  drenit 
Court  Jefferson  County;  W.  B.  Sorrella.  Judge. 

FEB  QUBIAM.  Jt^jgment  rafu^g  baO  af- 
firmed. 


BOAD  IMPROVEMENT  DISTRICT  NO.  1 
OF  FRANKLIN  COUNTY  t.  HARGROVE  et 
al.  (Supreme  Court  of  Arkansas.  June  27, 
1921.)  Appeal  from  Franklin  Chancery  Court; 
J.  V.  Bourland.  Chancellor. 

PER  CURIAM.  Appeal  dismissed  on  the 
ground  that  the  same  matters  Inrolved  tn  this 
appeal  were  disposed  of  in  ease  numbered  68S0^ 
brought  up  on  certiorari. 


8AFF0RD  T.  BOONE.  (Supreme  Court  of 
Arkansas.  Mardi  21,  1921.)  Appeal  from  Cir- 
cuit Court  BfiUer  Gotnrty;  George  B.  Haynie, 

Judge. 

PER  CURIAM.  Affirmed,  m  appeOee'a  mo- 
tion, pursuant  to  rule  7. 


r6bERTS  t.  WIEGEL  et  aL  (Supreme 
Court  of  Arkansas.  Dec.  20,  1920.)  Appeal 
from  Circuit  Court  Pulaski  County,  Second 
Division;  Guy  Fulk,  Judge, 

PER  CURIAM.  Appeal  dismlaaed  aa  appel- 
lant'a  motion. 


ST.  FRANCIS  RIVER  PLANTATION  CO. 
et  aL  T.  HOBTON.  (Supreme  Court  of  Arkan- 
sas. May  2,  1921.)  Appeal  from  St  Frauds 
Chancery  Court;  A.  L.  Hutchins,  Chancellor. 

FEB  CUBIAM.  Settled,  and  appeal  dismiss- 
ed, by  eona^tr 

ST.  JOE  ft  WITTS  SFBINO  BOAD  IM- 
PROVEMENT DISTRICT  et  aL  t.  CASH  et 
aL  (Supreme  Court  <ff  Arkansas.  March  21, 
1021.)  Appeal  from  Searcy  Chancery  Conrt; 
B.  F.  Mdhlahan,  ChoDcellor. 

PER  CURIAM.  Appeal  ^emlssed  tor  non- 
compUanoe  with  rule  9. 


SMETH  V.  SNTIWR.  (Snpcema  Ooart  of 
Aikanaaa.    Sept.  SS,  UKKL)    Appeal  tcom 
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Boone  Ohtneery  Court;  B.  T.  Hdfilmi,  ObMS.' 

PEB  COBtAM.  At>pe«l  dimiipod  for  non- 
compUUM  with  nlo  9. 


SUMHEBS  T.  STATE.  (Sapreme  Court  of 
ArkaoBaa.  Jan.  17,  1021.)  Api>eal  from  Cir- 
enit  Court,  Hempitead  Coonty;  O.  B.  Haynie, 

VBR  GDBIAM.  Appellant  pardoned  by  Gor- 
eraor;  a^t^wl  dlimieeed. 


TCCKEB  et  «L  r  MABIANNA  COTTON 
OIL  CO.  (Supreme  Court  of  Arkaniai.  March 
2S,  1921.)  Appeal  from  araiit  Coart,  St. 
Fnneta  County;  J.  IL  Jaekaon,  Judge. 

PER  CUBIAIL  Appeal  dlwnleeed  on  appel- 
lanta*  lootion. 


WATKIN8  T.  STATB.  (Supreme  Court  of 
Arkansas.  Oct.  11,  1Q20.)  Appeal  from  Cir- 
cuit Court,  Boone  County;  J.  M.  Shinn,  Jadge. 

PBB  CIJBIAM.  Appellant  pardoned  by  Oot- 
emor,  and  ^petl  dluniaaed. 


WESTEBN  UNION  TEIiBOBAPH  CO.  t. 
DB  WITT  BICE  MILL  CO.  et  al.  (Supreme 
Court  of  Arkaosas.  Not.  15.  1920.)  Appeal 
from  Circuit  Court,  Pulaski  Coonty,  Second  Dl- 
Tiaion;  A.  F.  Houae,  Judge. 

PEB  CURIAM.  Appeal  diamlaaed  oa  appel- 
lant's fflOtiltlL 


WILLIAMS  T.  CHERRY.  (Supreme  Court 
of  Arkaneaa.  June  13,  192L)  Appeal  from 
Circidt  Court,  Jefferaoit  County:  W.  B.  Sor- 
rella,  Jndge. 

FEB  CUBIAU  Appeal  dlnniaae^  on  ap»el- 
lee's  motiott,  pwanut  to  rnla  7. 
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Xt  SvppUmenta  tlie  DeeMulal  IHccste,  th%  Kej-NnmlMr  SeriM  mmi 
nriov  Beportor  Volnma  bdex-DiceitB 


ABATEMENT  AND  REVIVAL. 

OKATH  OP  PARTY  AND  RHVIVAL  OF 

ACTKOM. 

(A>  AbntencBt  or  Snvvtval  of  Action. 

«=369  (Mo.App.)  Validitf  of  Judgment  not  af- 
fected by  death  of  party  pending  appeal. — Scott 
T.  American  Express  Co.,  492. 

ACCORD  AND  SATSSFACTION. 

See  Compromise  and  Settlement. 

ACCOUNT  STATED. 

(Ark.)  Existence  of  determined  under  law 
of  state  in  which  statement  of  account  was  mail' 
pfi  and  recriTed.— Griffith  T.  Hicks.  1086. 
^>f  (McApp.)  "Account  stated,"  a  new  con- 
tract  involving  a  promise. — Quint  t.  Loth-Hoff- 
man Clothing  Co.,  92. 

4=»l  (Mo.App.)  Essentials  enumerated.— Kan- 
sas City  Commercial  Photo  View  Co.  T.  Kan- 
sas  City  Bridge  Co..  947. 

«=36(0  (Mo.App.)  Rule  of  implied  admissior 
by  acquiescence  available  only  to  creditor.— 
Kansas  City  Commercial  Photo  View  Co.  v. 
Kansas  City  Bridge  Co.,  947. 
4=s>6(2)  (Ark.)  Account  rendered  not  objected 
to  in  reanonable  time  becomes  an  "account  stat- 
ed."—Griffith  V.  Hicl£s,  10S6. 

BetentioD  of  account  apparently  beyond  rea- 
Bonable  time  open  to  explanation. — Id. 

Objection  to  statement  of  account  must  be 
made  to  creditor  or  duly  authorized  agent.— Id. 
^=»6(4)  (Ark.)^  Debtor  could  not  excuse  fail- 
ure to  object  within  two  years  by  showing  that 
objection  was  made  to  third- person  thinking 
third  person  creditor's  agent— Griffith  t.  Hicks, 

^=s>i9(B)  <Mo.App.)  Evidence  insufficient  to 
establish  between  salesman  and  employer. — 
Quint  r.  Loth-Hoffman  Clothing  Co..  92. 

Evidence  Jteld  not  to  show  conclusively  there 
was  account  stated  on  specified  occasion. — Id. 
^=320(1)  <MO.App.)  Where  facts  undisputed 
whether  transaction  is  amount  stated  is  ques- 
tion of  law.— Kansas  City  Commercial  Photo 
View  Go.  T.  Kansas  City  Bridge  Co.,  947. 

ACKNOWLEDGMENT. 

n.  TAKING  AND  CERTIFICATB. 

^s»25  (Mo.)  Law  relative  to  acknowIedKmenta 
by  married  women  requirps  merely  substantial 
compliance. — Mathews  v,  O'Donncll.  4.11. 
^=»37(l)  (Ma.)  Certificate  nt  married  woman 
sufficient,  though  not  mentioning  nndue  infla* 
mce.— Mathews  t.  O'Donnell,  451. 

ACnON. 

Bee  Abatement  and  BeTivat;   Dismissal  and 
Nonsuit 


n.  HATUBB  AMD  FORM. 

«=»25(3)  (Mo.)  Action  in  ejectment  and  to 
quiet  title  properlr  tried  aa  one  at  law.— 
Slovensky  T.  O^BeiUr,  478. 

III.  JOINDBR,  8PI.ITTINO,  CONSOLIDA- 
TION, AND  SEVEIRANCB. 

®=>48(2)  (Mo.App.)  Common-law  negligence 
and  violations  of  ordinance  and  humanitarian 
rule  may  be  charged  in  same  petition.— Swine- 
hart  T.  Kansas  City  Rys.  Co.,  59. 

ADJOINING  LANDOWNERS. 
See  Boundaries. 

ADMINIBTBATION. 

See  Executors  and  Administrators, 


See  Pilots. 


ADMIRALTY. 


ADVERSE  POSSESSION. 

I.  NATCRB  AND  RB41IIBITBS. 

<A)  AeqnlaltloB   ot  RlKbta   by  Preaovlp- 
tiOB  iB  Geaeral. 

«=»8(2)  (Tex.CIv.App.)  Prior  to  statute  title 
to  street  could  be  acquired  against  city. — 
Neblett  v.  R.  S.  Sterling  Iny.  Co.,  604. 

(B)  Dnratlon  aad  Contlnnltr  of  Poa- 
■eMloB. 

«=»47  (Tex.CIV.App.)  Suit  held  not  to  break 
peaceable  poessssion.— Lott  v.  Daahiell,  1103. 

Suit  did  not  break  peaceable  possession  aa  to 
persons  not  interested.— Id. 
®=354  (Tex.Civ.App,)  Party  may  set  up  ad- 
verse possession  no  matter  how  remote. — Lott 
V.  Daahiell.  1103. 

(P>  Hoatile  Ch«r«eter  of  PoKBeaatoB. 

<g=>58  (Tex.Clv.App.)  Must  indicate  assertion 
of  exclusive  ownership  by  occupant. — ^Barkley  t. 
Gibbs.  134. 

^85(4)  (Ky.)  Strip  held  not  adversely  held. 
— Brownmg  v.  Marshall,  725. 

II.  OPERATION  AMD  BPFBCT. 
(A)  Extent  of  PoMessloa. 

^=3|00(l)  (Tex.Clv.App.)  Possession  by  rec- 
ord owner  of  portion  of  tract  extends  to  all  not 
occupied  adversely. — Kelly  v.  Wilson,  141. 
0»IOO(6)  <  T«x.Civ.App.)  Bond  for  title  suffi- 
dent  to  comply  with  IQ-year  statute.- Lott  t. 
DashieU,  1103. 

AGENCY. 
See  Prindpal  and  Agent. 
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ALIENATINO  AFFECTIONS. 

See  Hasband  and  Wife,  «=9325-335. 

ALTERATION  OF  INSTRUBIENTS. 

«S32  (Mo.)  Alteration  of  date  or  amount  of 
note  is  material  and  moat  be  explained.— Mef- 
fert  V.  LawBou,  31 

9=920  (Ark')  Brasare  of  daose  in  sale  note 
retaining  title   vitiates   whole  inBtrament.— 

Huckabv  T.  Holland,  913. 

^^27(1)  {Mo.)  Presamed  made  before  execu- 
tion.~Meffert  t,  Lavson,  31. 
«=»29  (Ark.)  Safficiency  of  oTidenee  to  sup- 
port a  finding  1^  Jury. — Huckaby  v.  Holland, 

C=»30  (Mo.)  Presumed  made  before  execution 
unless  guspicious,  when  it  becomes  a  jury  ques- 
tion.— Mefliert  tr.  Lawson,  31. 

ANIMALS. 

See  Carriers,  «=>207-230;  RaOroada,  «s»411- 
447. 

ANTI-TRUST  LAWS. 

See  Monopolies,  ^:=>  17-20. 

APPEAL  AND  EBROa 

See  GerHorari;  Courts,  «»206^1:  Criminal 
Law,  «=>1030-1202. 

For  review  of  rulings  in  parUcular  actions  or 
prooeedinjrs,  see  also  tbe  various  specific  top- 
ics. 

t.  KATURB  AND  PORH  OF  REMBDr. 

9=»l  (Tex.Clv.App.)  Right  of  appeal  not  abso- 
lute.— Shipley  V.  Dallas  County  Levee  Improve- 
ment Dist.  No.  6,  556. 

III.  DECISIONS  Reviewable:. 

(D)  Finality  at  Determlnatfon. 

^=376(1)  (Ky.)  "Final  judgment  or  order"  de- 
fined.—Williams  V.  Howard,  753. 
4=»78(3)  (Ky.)  Order    sustnining  demurrer 
held  not  a  "final  order."— Williams  v.  Howard, 
763. 

IV.  HIOHT  OF  REVIEIW. 
O)  Batoypelt  WalTer,  or  AsreemeBta  AC> 

«=»I65  (Mo.)  Motiou  to  (iismisa  writ  of  error 
because  of  pendency  of  other  suit  licld  without 
merit.— Shanr  v.  Sieben,  419. 

T.  PRESENTATION     AND  RESERVATION 
IN  LOWER  UOrRT  OF  GROUNDS 
OF  RBVIBW, 

<A>  Isaacs  «nd  ftnestloM  In  Kioww  Court. 

«=»I7I(3)  (Mo.App.)  Petition  not  treated  aa 
bill  in  equity  when  not  so  treated  below. — Brun- 

er  V.  IngerBoIl-Kand  Drill  Co..  25(J. 
*»l79(Tj  (Tex.Clv.App.)  Question  urged  on 
appeal  held  not  sufficieutly  raised  in  trial  court. 
— PbiUips  V.  Perue,  152. 

<3=>i79(2)  (Mo.App.)  No  complaint  of  amount 
of  damages,  in  absence  of  controverting  evi- 
dence.—ii^cboonover  V.  St  Louis  &  S.  F.  By. 
Co.,  489. 

<B)  ObJeetlOB*  and  Motloua,  and  Rnllnvi 

Thereon, 

«=:>I90(2)  (Tnt.Clv.App.)  Sufficiency  of  bond 
must  b6  raised  in  trial  court.- Magee  v.  Palm, 
321. 

«=»I97(4)  (Ark.)  Complaint  that  issue  was 
not  within  pleading  cannot  be  made  for  first 
time  on  appeal.— The  Famous  Store  v.  Lund- 

Mauldin  Co.,  767. 

®=;»206(  I )  (Mo.)  Limitation  of  evidence  to  pur- 
pose for  which  it  was  competent  must  be  re- 
quested below. — Kuebn  v.  Hitter,  5. 
^=>207  (MoJVpp.)  Appellant  must  request  trial 
court  to  rebuke  counsel  for  improper  remarks 
or  ask  discharge  of  jury. — Latham  v.  Hosch. 
^=3216(2)  (Mo.)  Apiiellant  cannot  complain  of 
vague  instruction  where  it  offered  no  mstruc- 
tion  on  subject — Bigley  t.  Prior,  828. 


9=3230  (Mo.App.)  Objection  to  evidence  must 
be  raised  at  trial.— Hamra  v.  Orten,  495. 
<S=s>23l(9)  (Tex.CivJ^pp.)  Objections  Aetd  not 
to  point  out  error  in  charge.— Texas  ft  P.  By. 
Co.  V.  Prunty,  625. 

<S=>232(3)  (Ark.)  Objection  to  inatractioD  must 
have  been  specitically  made  in  lower  court — 
Payne  v.  McDonald,  813. 

•»=»242(3)  (Tex.Civ.App.)  Defendant  who  did 
not  invoke  ruling  on  exception  to  petition  can- 
not successfully  urge  it.— Hatfield  v.  Hatfield, 

350. 

<C)  ExceptloDK. 

9=»253  (Tex.Clv.App.)  Objection  to  failure  to 
properly  verify  petition  waived  by  failing  to 
except.— Magee  v.  P^m,  821. 
^=>264  (TexXlvJ^pp.)  Bule  respecting  ex- 
ceptions in  lower  court  to  answer  to  special 
issue  only  intended  to  aid  conrt^Daniela  t. 
Franklin,  380. 

(D)  motions  for  New  Trial. 

^=»28l(l)  (Ky.)  Sufficiency  of  pleadings  and 
evidence  only  question  on  appeal  in  absence  of 
motion  for  new  trial.— National  Council  Daogb- 
ters  of  America  v.  Polsgrove,  1052. 
9=3301  (Tex.Civ.App.}  Assignment  of  error 
need  not  have  been  embodied  in  motion  for  new 
trial.— Western  Union  Telegraph  Co.  v.  Wal- 
ler, 1026. 

VII.  RB4UISITEB  AND  PROCEEDINGS 
FOR  TRAKSFER  OP  CAUSE. 

(A)  Time  ot  Taklnar  Proceeding** 

<3==>349  (Mo.)  Application  by  infant  for  writ 
of  error  Ar/rf  timelv. — Shafir  v.  Sieben.  419. 
•S=335l(2)  (Ky.)  Transcript  may  be  filed  after 
the  two-year  period.— Proctor  v.  Louisville  & 
N.  B.  Co.,  736. 

(C)  Parneat  of  Pees  or  Costa*  aad  Boada 
OF  Other  Seonrltlea. 

(3=»384(l)  (Tex.CivJVpp.)   Partner8Ui>'s  ap- 
peal bond  sufficient  to  give  court  jurisdiction. — 
ilodees  Drilling  Co.  v.  Tyler,  548. 
€=3387(4)    (Tex.Clv.App.)  Appeal  bond  held 
prematurely  filed. — Cooper  v.  Carter,  1(XB0. 

Appeal  bond  not  to  be  filed  until  after  en- 
try of  judgment. — ^Id. 

<I>)   Writ  of  Error,  Citation,  or  Notice. 

«5>397  (Tex.Clv.App.)  Notice  of  appeal  in 
open  court  necessary  to  sustain  jurisdiction. — 
Seaboard  Oil  &  Gas  Co.  v.  OUahoma  State 

Bank,  321. 

^=^414  (Mo.)  Notice  of  writ  of  error  need  not 
be  given  to  defendants  against  whom  cause  was 
dismissed. — Shafir  v.  Rieben.  410. 
€=»4I7(I)  (Tex.Civ.App.)  Becitation  in  a  m- 
persedeas  bond  that  an  appeal  was  taken  is 
not  sufficient  notice  of  appeal. — Seaboard  Oil 
&  Gas  Co.  v.  Oklahoma  State  Bank,  321. 
^=>427  (Ky.)  No  showing  tliat  Bummons  on 
appeal  was  pot  served  on  agent^Proctor  v. 
Louisville  &  N.  B.  Co.,  736. 

VUI.  EFFECT  OF  TRANSFER  OF  CAUSK 
OR  PROCESEDIMOS  THBIUKFOB. 

(B)  JnrladletlOA  AoanlMd  by  Aw*Uate 
Coart. 

^=>456  (T«x.Clv.App.)  Commissioners'  coart 
may  be  enjoined  from  interfering  with  jnriadie- 
tion.— Horley  v.  Buchanan,  S90. 

X.   RECORD  AND    PROCBEDINOS    NOT  IN 
RECORD. 

(A)  Hatters  to  be  Shown  br  Record. 

^:=>499(3)  (Mo.)  Error  in  admission  of  evi- 
dence not  reviewed,  where  the  record  does  not 
show  specific  objectiouB.— Peugh  v.  Pengh,  29. 
<t=>499(3)  (Tex.Civ.App.)  Objection  to  tes- 
timony must  be  presented  by  proper  bill  of  ex- 
ceptions,— Reilly  v.  Reilly,  379. 
€=s>500(l>  (Tex.Civ.App.)  Becord  must  show 
that  request  for  finding  was  presented  to  court. 
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— Tadcer  T.  Imperial  Oa  ft  Development  Co., 

(B)  Seop«  and  Conteat*  of  R*eord. 

^=»5I8(5)  (Ark.)  Exhibits  attached  to  plead- 
in^B  in  equity  become  a  part  of  the  record.— 
CumminB  Bros.  t.  Subiaco  Coal  Co.,  107&. 
4=»537  (Ky.)  Filing  and  evidence  thereof  nec- 
essary to  make  bill  of  exceptions  part  of  rec- 
ord.—National  Coimcil  Daughters  of  America  T. 
Polsgrove,  105SL 

(C)  Kceeaalty  of  Bill  o(  Bxeeptlonaf  Case, 
or  StKtemcitt  of  Vaats* 

^=»544(3)  (Ark.)  In  absence  of  bill  of  excep- 
tions, only  tnouifeat  errors  on  face  of  Judgment 
can  be  cunsidered.~Strode  r.  Holland,  1073. 
0=»544(3)  (Ark.)  Bill  of  exceptions  not  necee- 
sarr,  where  decree  recites  teRtimony.— Cnmmins 
Bros.  T.  Subiaco  Coal  Co.,  1075. 
^»548{l)  (Ky.)  Evidence  not  presented  so  as 
to  allow  consideration  of  sufficiency —National 
Council  Daughters  of  America  t.  Polsgrove, 
1062. 

(E>  Abstracta  of  Record. 

€=>58l(l)  (Mo.)  Abstract  of  record  fatally 
defective,  anless  all  matters  of  record  proper 
shown. — Burrus  v.  Hendricks,  181. 
«=»585(2)  (Mo.)  Unchallenged  additional  ab- 
stract binding  as  to  fact. — Slovensky  v.  O'Reilly, 
478. 

9=»590  (Mo.)  Under  role  appellant  obligated 
to  obviate  objections  to  abstract  of  record  by 
iiling  addition  or  correction. — Burrus  v.  Hen- 
dricks. 181. 

<J>    OoBelaslveaeBM  and  Bffect,  Impeaeli- 
Ina;  and  ContrRdlctinR. 

«=s>662{4)  (Tex.Civ.App.)  SUtement  of  facts 
cannot  be  impeached  by  Court  of  Civil  Appeals. 
—J.  H.  Bedford  Grocery  Co.  v.  Noyeri,  117. 
«=9664(4>  (Tex.ClvJ^pp.)  Court  of  CirU  Ap- 
peals cannot  give  effect  to  recitals  in  qualifica- 
tion of  bill  of  exception  contradictory  of  ai>- 
proved  statement  of  facts.— J.  M.  Kadford  Gro- 
cery Co.  T.  Noyes,  117. 

(K)  <tneNtlons  Presented  lor  ReTlew. 

<S=3688(i)  (Tnc.CIv.App.)  BUI  of  exceptions 
held  not  to  show  witness  was  in  courtroom  aft- 
er rule  invoked.— Iteilly  v.  Rcilly,  37&. 
^3688(2)  (Ky.)  Error  not  sbo«-u  in  record 
not  available  on  appeal.— Mayer  v.  Ijouisville 
By.  Co.,  785. 

«=»690(4)  (Tex.Civ.App.)  Admission  of  evi- 
dence not  considered  unless  showD  by  state- 
ment of  facts.— Lake  v.  Jones  Lumber  Co.,  1011. 
«=3699(4)  (Ark.)  Kefusal  to  give  instruction 
Aeld  not  reviewable,  in  absence  of  matter  from 
record.— Johnson  v.  Missouri  Pac.  R.  Co.,  699. 

XI.  ASSIGKMBNT  OP  ERRORS. 

^721(1)  (Tex.Clv.App.)  Record  equally 
binding  upon  both  defendants  where  assign- 
ments of  error  have  been  jointlr  briefed.— 
Lake  v.  Jones  Lumber  Co.,  1011. 
^s>724(4)  (Tex.Clv.App.)  Reasons  given  un- 
der assignment  of  error  to  support  it  not  part 
of  assignment.— Golden  Bod  Oil  Co.  No.  1  v. 
Noblf'.  624. 

«»73i(l)  (Tex.CivJ\pp.)  Assignment  of  er- 
ror that  verdict  is  contrary  to  evidence  too 
general  for  consideration.— Lake  v.  Jones  Lum- 
ber Co.,  1011. 

^»733  (Tex.ClvJ^pp.)  Assignment  of  error 
that  judgment  is  contrary  to  law  and  Is  not  sup- 
ported by  verdict  too  general.— Lake  ▼.  Jones 
Lomber  Co..  1011. 

«s»742(n  (Tex.Clv>pp.)  Substantial  conform- 
ity to  rules  as  to  assignments  of  error,  etc., 
suflBcient.— W.  L.  Ellis  &  Co.  v.  Quauah  Cot- 
ton Oil  Co.,  8fil. 

«=»742(6)  (Tox.Clv.App.)  Proposition  in  brief 
held  too  general.— Hunt  v.  Evans,  854. 

Xn.  BRIEFS. 

^»755  (Tex.Civ.App.)  Statute  dispensing 
with  briefs  does  not  apply  to  appeal  from  judg- 


ment refusing  permanent  injunction.— Flttman 
&  Harrison  Co.  v.  Boatenhamer,  843. 
^759  (Tex.Cfv.App.)  Fundamental  error 
considered,  although  brief  is  defective.— Shipley 
V.  Dallas  County  Zjevee  Improvement  Diet. 
No.  6.  656. 

«=>766  (Mo.)  Proper  to  dismiss  for  failure  of 
brief  to  embody  statement  of  facts.- Matliewa 

V.  O'Donnell,  451. 

<3=>768  (Tex.CIy.App.)  Statements  in  brief 
not  controverted  taken  as  trae.— Daniels  v. 
Franklin.  380. 

«=>768  (Tex.Clv.App.>  Appellant's  briefs  ac- 
cepted as  a  proper  Presentation  of  case  in  ab- 
sence of  reply  briefs.— Thomason  r.  McBntlre, 
616. 

Xm.  DISMISSAIi,  WmiDRAWAI.,  OB 
ABANDONHBNT. 

€=9781(4)  (Ky.)  Appeal  dismissed  as  present- 
ing only  moot  Queetion.- Benton  v.  Clay,  1041. 
®=>78i(7)  (Ky.)  Where  only  moot  questions 
presented  an  appeal  from  injunction  against 
election  officers,  appeal  will  be  dismissed. — 
Wheolep  v.  Patrick,  1054. 

<(=>782  (Tex.Clv.App.)  Appellate  court  with- 
out jurisdiction  cannot  reverse  judgment,  bnt 
can  only  dismiss  appeal. — Berry  v.  American 
Rio  Grande  Land  &  Irrigation  £o.,  781. 
•&=>799  (Ky.)  Appeal  not  dismissed  on  bare 
statement  ox  counsel  in  motion.— Proctor  v. 
LouisviUe  &  N.  R.  Co.,  736. 

XT.  HEARING  AND  REHEARING. 

«=»832(4)  (McApp.)  Appellant  not  entitled  to 
reopeii  case  to  present  new  theory.— Kansas 
City  Commercial  Photo  View  Co.  v.  Kansas 
City  Bridge  Co.,  947. 

^835(2)  (Tex.Civ.App.)  Objection  to  as- 
signmont  not  raised  on  original  heaiing  waived. 
— Daniels  v.  Franklin,  380. 

XVI.  RBVIEW, 
<A)  Scope  and  Extent  la  Genernl. 

«»837(2)  (Ky.)  Action  for  new  trial  being 
wholly  independent  of  original  action,  cannot 
be  looked  to  on  appeal  from  original  judgment. 
— K.  W.  Ross  Co.  V.  Akers,  786. 
^M6(6)  (Tax.CIv.App.)  Judgment  affirmed 
m  absence  of  findings  of  fact  or  law  if  facts 
support  it.— Hemphill  v.  Romano,  125. 

(C>  Parties  Entitled  to  Allege  Error. 

©=3877(2)  fTax.Civ.App.)  Intervener  held  not 
entitled  to  raise  question  not  affecting  him, — 
Phillips  V.  Perue.  152. 

<^>878(i)  (Mo.)  Errors  complained  of  by  re- 
spondent DPed  not  be  considered. — Haggard  v. 
IlagRard,  18. 

<S=»880(I)  (Tex.Civ.App.)  Failure  of  proof  as 
to  coparty  immaterial  on  other  party's  appeal. 
—Gulf.  C.  &  K.  F.  Ily.  Co.  v.  Bostick,  112. 
(g=>880(2)  (Mo.)  Where  demurrer  of  codefend- 
ant  was  sustained,  but  formal  dismissal  was 
not  made,  defendant,  against  whom  <-ause  waa 
submitted,  cannot  complain.— Hollinghausen  v. 
Ade.  39. 

®=^882(7)  (MoJ^pp.)  Improper  order  of  proof 
not  available  on  appeal,  where  invited  by  appel- 
lant's objection. — Hsmra  v.  Orten,  4!tn. 
«=3882(  10)  (Tex.C(v.App.)  Appellant  heU 
estopped  from  complaining  of  exclusion  of 
evidence  by  reason  of  testimony  of  other  ap- 
pellant with  whom  it  bad  jointly  briefed  as- 
signments of  error. — Lake  v.  Jones  Lumber 
Co..  1011. 

®=3882(il)  (Tex.Clv.App.)  Appellants  estop- 
ped from  denying  sufficiency  of  evidence  to 
support  special  findings  roqiiested  by  them- 
selves.— Lake  v.  Jones  Lumber  Co.,  1011. 
^882(12)  (Mo.App.)  Instruction  making  de- 
fense of  misrepresentations  dependent  on  the 
purpose  for  which  made  held  not  cured  by  de- 
fendant pleading  such  purpose. — Cromeens  t. 
Sovereign  Camp,  W.  O.  W.,  287. 
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«s>882(l2)  (M«J^pp.)  Plaintirs  iD»tniction 
not  reversible  error  wtiere  converae  of  defend- 
ant'! inatructioD.— Allen  t.  Edward  LIgbt  Co.. 
963. 

4=»882(I5)  (MoJ^pp.)  Amending  reqaeated 

inatmction  to  conform  to  instruction  of  com- 
plaining party  not  erroneoaa.— Allen  T.  Ed- 
ward Light  Co.,  953. 

«s>882(l7)  (Mo.)  Error  of  court  in  finding 
*cM  invited— HloTensky      0'BeUly«  478. 

TwtmX  of  Ckmmc  Am«w. 

^=»888(l)  (MoJ^pp.)  Amendment  by  Conrt  of 
Appeals  after  final  judgment  below  not  author- 
ized.—Young  V.  Home  Telephone  Co.,  87, 

Statute  permitting  amendment  of  pleadings 
after  final  Judgment  authorises  only  court  wbldi 
enters  judgment. — Id. 

€=3889(3)  (Tex.ClvJVpp.)  Petition  of  liquidat- 
ing agent  of  insolvent  bank  treated  as  amended 
to  make  state  of  Oklahoma  party  plaintiff.— Gol- 
den Bod  OU  Co.  Mo.  1  T.  Noble,  S24. 

(Bl>  PnanmvtlOM. 

«s»907(3)  (Ark.)  Finding  of  trial  court  on 
evidence  not  brought  into  record  presumed  to 
be  on  sufficient  testimony. — Busbmaier  t.  J.  R- 
Watkins  Co.,  920. 

«=>907(,=t)  (Ark.)  In  absence  of  bill  of  excep- 
tions, presumed  that  findings  and  judgment  are 
warranted  by  evidence.— Strode  r.  Holland, 

1073. 

«=»907(3)  (Tax.ClvJkpp.)  Where  no  state- 
ment of  facts,  judgment  presumed  sustained  by 
evidence.— Leath  v.  Leath,  351.  ' 
^909(2)  (Ky.)  Presumed  that  insured's  title 
to  insured  building  was  complete.— Home  Ins. 
Co.  v.  Cnowning,  731. 

«=>9I7(I)  (Mo.)  Whether  recited  fact  in 
pleading  demurred  to  exists  is  immaterial  on 
appeal.— Shafir  v.  Sieben,  419. 
^P^27(7)  (Mo.App.)  On  review  of  denial  of 
peremptory  instruction  for  defendant  evidence 
most  favorable  to  plaintiff  considered. — Hatten 
V.  Chicago,  B.  &.  Q.  B.  Co.,  281. 
«=3930(l)  (Mo.)  Plaintiff,  who  secured  ver- 
dict, entitled  to  consideration  of  all  affirmative 
facts  adduced  In  her  favorj— Egan  v.  Trenton 
Oas  &  Electric  Co.,  239. 

<S=9930(I)  (Mo^pp.)  To  uphold  verdict,  evi- 
dence considered  most  favorably  to  appellee. — 
Heifer  v,  Hamburg  Quarry  Co.,  27& 
«s:»93l(l)  (Tex.ClvJ(pp.)  Court  of  Civil  Ap- 
peals must  accept  testimony  which  supports 
judgment. — Herndon  v.  Williams,  544. 
^=»93l(3)  (Tex.Civ.App.)  Finding  of  fact  nec- 
essary to  support  judgment  condnslvely  as- 
Bumea~Boston  ft  Texas  Corporation  t.  Gaar- 
antee  Life  Ins.  Co.,  1022. 
<&=>932(i)  (Mo.App.^  In  determining  whether 
amount  is  excessive,  testimony  is  considered 
moat  favorably  to  plaintiff.— McMahon  t.  Kan- 
sas City  Bys.  Co.,  64. 

<P)  Discretion  of  Lower  Conrt. 

^=>955  (Mo.)  Refussl  to  revoke  receivership 
reversible  onlv  -for  abuse  of  discretion.— Com- 
monweslth   finance  Corporation  v.  Waaoari 

Motor  Bub  Co.,  167. 

«=3959(t)  (Mo.)  Liberality  exercised  in  per- 
mitting amendment  and  not  reviewable  unless 
diBcretion  abused.— Montague  v.  Missouri  & 
K.  Interurban  Ry.  Co.,  180. 
4s»974(l)  (Ark.)  Bequiring  special  verdict  is 
discretionary  and  not  disturbed  unless  for 
clear  abuses-Johnson  v.  Miaaouri  Fac.  R.  Co., 
690. 

<0)  ^vestloms  of  Fact,  Verdleta,  mud  Fina- 
Ins*. 

«=9g89  (Mo.App.)  Demurrer  to  plaintlfTs  evi- 
dence not  waived  by  defendant  putting  in  evi- 
dence, but  all  evidence  mutit  be  considered  on 
review.— Geninazzi  v.  Lconori.  75. 


«9>994(2)  (TMXIV.APP.)  OredibiUtr  ot  vit- 
Dcsses  within  sole  province  of  jury. — Levis  v. 
Kelly,  093. 

^lUUt(n  (MoJ\pp.)  Verdict    for  plaintiiF 
sustained  by  evidence  will  not  be  disturbed.— 
Thee  v.  Wabash  By.  Co.,  959. 
^  1001(1)  (Tex.Clv.App.)  Little  evidence  re- 

?uired  to  sustain  verdict,  where  defendant  of- 
ered  no  evidence.— Ouif,  C.  &  8.  F.  Ry.  Co.  v. 
Bostick,  112. 

^»IOOI(l)  (T«K.Civ.App.)  Findings  support- 
ed by  evidence  not  disturbed- Lewis  t.  Kelly, 

003. 

«=»I002  (Mo.)  Verdict  on  coofiicting  eridence 
conclusive.- Hollinghausen  T.  Ade,  39. 
^=»I002  (Mo.)  Findings  on  confiieiii^  evi- 
dence conclusive. — Morrow  v.  Franklin,  224. 
^=>I003  (Ky.)  Verdict  on  conflicting  evidence 
not  against  weight  of  evidence.— Mayer  t.  Lou- 
isville Ry.  Co.,  785. 

•S=>I003  (Mo.)  Verdict  not  reviewed  beeaosc 
against  weight  of  evidence,  if  anbatantial  evi- 
dence to  support  it— Hin  t.  Kansas  City  Bys. 

Co.,  205. 

«=>I003  (Mo.App.)  Weight  of  evidenco  tor 
jury.— Cromeena  v.  Sovereign  Camp,  W.  O.  W.. 

287. 

•$=»I003  (Mo.App.)  Whether  verdict  Is  against 
the  weight  of  the  evidence  Is  a  question  for 
the  trial  court.— Foster  v.  MetropoUtaa  life 
Ins.  Co.,  490. 

•S=»I003  (Mo>pp.)  Terdiet  not  set  aride  as 
against  weight  of  evidence. — ^Allen  t.  Edward 
Light  Co..  953. 

^1003  (Tax.Clv.App.)  Weight  of  evidence 
within  Bole  province  of  JoiT.— Lewis  t.  Kelly. 

903. 

^1005(4)  (Mo.)  Refusal   of   new  trial  on 

f round  of  verdict  being  against  evidence  not 
isturbed.— Chapman  v.  Kansas  City  Bya.  Co.. 
177. 

«»I0(^(4)  (Mo.)  Weight  of  evidence  ia  for 
trial  court.~-Morrow  v.  Franklin,  224. 
«s»l008(l)  (Tax.ClvJ\pp.)  Trial  court's  con- 
clusion on  issue  of  fact  must  be  sustained.— 
Acrey  v.  Castleberry,  535. 
•&=>l009f2)  (Ky.)  Finding  of  fact  not  disturb- 
ed.—Meadors  V.  Meadors'  Adm*r,  1053. 
®=3lO09(3)  (Ark.)  A  chancellor's  findings  on 
evenly  balanced  testimony  will  not  be  disturb- 
ed.—Wright  V.  Bennett,  1089. 
«=»I0I0(1)  (Ark.)  Findings  not  diatnrbed  un- 
less evidence  insufficient  to  support  them.^ 
Thomas  v.  Thomas,  808. 

«=>iOIO(r)  (Me.)  Findings  of  court  (*>nclH- 
sive  on  appeal.— Slovensky  v.  O'Reilly,  478. 
«=9lOIO(l)  (Tex.CtvJ^pp.)  Finding  not  dis- 
turbed, where  there  is  any  evidence  to  support 
it.~American  Indemnity  Co.  v.  Board  of  Trus- 
tees of  Robatown  Independent  School  I>ist, 
878. 

<^IOH(l)  (Tenn.)  Finding  on  confficting  evi- 
dence not  reviewable.- Fort  v,  Noe,  510. 
<^IOIi(l)  (T0X.Civ.App.)  Conflicts    in  the 
evidence  are  for  the  trial  court. — ^Tucker  v. 
Imperial  Oil  &  Development  Co.,  339. 
€=»I0I3  (Tenn.)  Allowance  by  chancellor  vt 
attorney's  fee  not  disturbed.— Bank  of  Com- 
merce &  Trust  Co.  y.  Buckingham.  668. 
«=>r015(S)  (Mo.App.)  Conatrnction  of  collo- 
quy taken  bv  trial  conrt  on  motion  for  new  trial 
adopted  unless  record  clearly  shows  error.-- 
Johnson  v.  Kansas  City  Rys.  Co..  042. 
«=»I024(3)  (Tex.CivApB.)  Finding  as  to  ven- 
ue,  supported   by   evidence,  not  disturbed. — 
Lummus  Cotton  Qin  Sales  Co.  v.'  Mills,  126. 
^(024(3)  (Tex.Clv.App.)  Qoestion  whether 
conveyance  waa  made  in  good  faith  or  to  con- 
fer jurisdiction  is  questiiKi  for  trial  court.— 
Baldwin  t.  Baldwin,  130. 

(H)  Havmleaa  Bnor. 

4^1029  (TM.CIvJ^pp.)  Assignments  Imma- 
terial where  no  other  judgment  proper  under 
undisputed  evidence.— Stepfiou  t>  Kansas  City 
Life  Ins.  Co.,  352. 
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4^1033(5)  (MoJkpp.)  iDStructioD  requiring 
plaintiff  to  carry  greater  burden  not  prejadi- 
cial  to  defencUiDt.— Swiaehart  v.  Kansas  City 
Rya.  Co..  5U. 

«=>1033(5)  (Mo.App.)  Though  one  ground  of 
negligence  alleged  in  conjuDctive  is  not  sup- 
ported by  evidence,  there  is  do  error  in  sub- 
mitting  it— Chambers  v.  Hines,  940. 
^3(033(5)  (Tex.Clv.App.)  InstructioQ  in  ac- 
tion for  injuries  against  restaurant  proprietor 
harmless  to  him,— Fred  Harvey  v.  Comegys, 
601. 

«S9|039(I6)  (Tex.)  Overruling  of  i^ea  in  abate- 
ment reversible  error  where  proceedings  are 
void  for  want  of  Jurisdiction^Stewart  v.  Poin- 
boeuf.  1096. 

^»I040(3)  (Tm.CIV.App.)  Sustaining  demur- 
rer not  reversible  error  where  evidence  under 
the  pleading  was  considered.— Smith  v.  Thomp* 
son,  876. 

^s>l046(S)  (Mo.)  Court's  misconduct  in  ex- 
amination of  witnesses  to  get  at  real  issues 
held  inBufficicnt  for  reversal.— Hill  t.  Kansas 

City  Rys.  Co..  205. 

«=»I047(3)  (Ark.)  Refusal  to  strilte  evidence 
held  harmless.— Payne  v.  McDonald,  813. 
«=»  1047(3)  (Me.)  Refusal  to  withdraw  evi- 
dence from  jury  Iiarmless  in  view  of  instruc- 
tions.—Morrow  V.  Franklin,  224. 
«=s3i048{3)  (Tax.Clv.App.)  It  is  reversible  er- 
ror to  permit  a  leading  question  on  material  is- 
sue over  objection.— Gully  v.  Nystel,  122. 
«sl050(i)  (Mo.)  Statement  of  decedent  Aeld 
inadmissible  and  prejudicial  when  not  shown  to 
have  referred  to  matter  In  controversy.— Mef- 
fert  V.  Lawson,  31. 

^=>I050(I)  (Mo.App.)  In  a  close  case,  admls* 
Kion  of  incompetent  testimony  Afltf  reversible 
error.— Young  v.  Hoover,  601. 

Evidence  in  tenant's  action  for  damages  caus- 
ed by  another  tenant  leaving  faacet  open  hfid 
prejudicial.— Td. 

4=»iO50(l)  (Tex.Clv.App  )  Admission  of  evi- 
dence not  ground  of  c<Mnplaint,  harm  not  being 
shown.— Fresnos  lAnd  &  Irrigation  Co.  v. 
Box,  369. 

«s»l050(l)  (Tex.Ctv.App.)  Admiasion  of  evi- 
dence held  harmless  iu  view  of  other  testimony. 
— Bnrke  v.  Burke,  MO. 

4b>I052(4)  (Mo.)  Sustaining  objection  to 
oaalification  of  witness  cannot  be  urged,  where 
be  later  qualified  and  testified.— Hill  v.  Kansatf 
Citv  Rys.  Co.,  205. 

«=3>I052(8)  (Mo.App.)  Errors  in  admission  of 
evidence  relating  to  defense  not  maintainable 
are  not  prejudicial  to  defendant. — Kribs  v.  Unit- 
ed Order  of  Foreaters,  89. 
^=9l056(2)  (Mo.App.)  Exclusion  of  question  to 
witness  held  so  irrelevant  as  not  to  be  preju- 
dicial error. — Swinebart  v.  Kansas  City  Rys. 
Co.,  60. 

«=>I056(3)  (Mo.App.)  Exclusion  of  evidence 
not  tending  to  show  conditional  delivery  not 
prejudicial.— Prindle  v.  Fidelity  &  Casualty  Co. 
of  New  York.  252. 

«=9l056(6)  (Ark.)  Exdusion  of  letter  held 
harmless  in  view  of  evidence. — The  Famous 
Store  V.  Lund-MauldiD  Co.,  767. 
«=3l058(2)  (Tex.Civ.App.)  Exclusion  of  testi- 
mony harmlees  where  witnesses  subsequently 
testified  fully  concerning  the  matters.-^mith  v. 
Thompson,  876. 

^»  1 060 ( I )  (TeK.Clv.App.)  Reversal  granted 
for  improper  argument  where  evidence  of  neg- 
ligence was  close. — Houston  Electric  Co.  v. 
Schmidt.  637. 

«s>l062(l)  (Tax.C(v.App.)  Form  of  question 
snbmitted  harmless,  in  new  of  verdict.- Payne 
T.  Oimmins,  867. 

«=»I064(I)  (Mo.)  Instructing  as  to  presump- 
tion of  due  care  when  there  is  evidence  of 
contributory  negligence  is  prejudicial. — McKen- 
na  V.  Lynch,  175. 

€=>I064(I)  (Mo.)  Contradictory  instructions, 
one  of  which  mav  have  misled  jury,  Aeld  rever- 
sible error.— Coleman  t.  Korthweatem  Mut. 
IJfe  ins.  Co.,  187. 


^=•1064(1)  (Me.)  Instruction  on  presumption 
of  knowledge  harmless,  where  defendant  ad- 
mitted be  had  knowledge.— Morrow  v.  Franklin, 

224. 

€=^1064(1]  (Mo.App.)  Instruction  making  a 
defense  of  misrepresentations  depend  on  pur- 
pose for  which  made  hclA  prejudicial.— Cro- 
meens  v.  Sovereign  Camp,  W.  O.  W.,  287. 
^f064(i)  (MoJ^pp.)  EhroncouB  instruction 
held  not  prejudicial.— Schoonover  t.  St.  Louis  & 
S.  F.  Ry.  Co.,  489. 

<^I060  (Ky.)  Introduction  of  evidence  con- 
cerning s^als  by  motorman,  when  there  was 
no  issue  as  to  signals,  was  immaterial.— Jklayer 
V.  Louisville  Ry.  Co.,  785. 

^»I066  (Mo.)  Instruction,  tendering  issue  not 
in  case,  is  improper  and  reversible  error.- Hol- 
linghausen  v.  Ade,  39. 

^=>I066  (Mo.App.)  Instruction   on  issue  of 
engineer's  knowledge  not  prejudicial  where  evi- 
dence shows  he  should  have  known. — Jeffries  v. 
Walsh  Fire  Clay  Products  Co.,  260. 
€=>I066  (Mo.App.)  Difference  in  words  used 
in  instruction  and  petition  held  not  reversible 
error.— Allen  v.  Edward  Light  Co.,  953. 
^1067  (Mo,App.)  That  instruction  might  ap- 
propriately have  been  given  does  not  make  its 
refusal  prejudicial  error.— Jeffries  T.  Walsh 
Fire  Clay  Products  Co.,  259. 
«=>)067  (M0.App.)  Refusal  of  instruction  Aeld 
harmless  in  view  of  issues.- Fuller  v.  Presnell, 
502 

^i068(3)  (Mo.)  No  reversible  error  in  giv- 
ing instructions  where  defendant  not  liable.— 
Waldmann  v.  Skrainka  Const.  Co.,  242. 
^»I068(3)  (Mo.App.)  Errors  in  instructions 
relating  to  defense  not  maintainable  are  not 
prejudicial  to  defendant.— Krlbs  v.  United  Or- 
der of  Foresters,  89. 

«=»I066(5)  (Mo.)  No  reversible  error  in  re- 
fusing Instructions  where  d<^fendant  not  liable. 
-Waldmann  v.  Skrainka  Const.  Co.,  242. 
<3=»ia70(2)  (Tex  .Civ.  A  pp.)  Failure  of  jury  to 
answer   special  issue  held  not  immaterial.— 
Daniels  v.  Franklin,  380. 
$=>i07l(2)  (Mo.App.)  Erroneous  declarations 
of  law  in  case  tried  before  court  not  ground 
for  reversal  of  correct  judgment.— Milllgan  v.  G. 
D.  Milligan  Grocer  Co..  .506. 
«=:»I07I(5)  (Tex.Civ.App.)  Findings  and  con- 
duslons  not.  pertinent  or  material  not  ground 
for  reversal.— Baldwin  v.  Baldwin,  130. 
€=>I07I(6)  (Tex.ClvJVpp.)  No   error  shown 
In  failure  to  file  findings  and  conclusions. — 
Tucker  v.  Imperial  Oil  &  Development  Co., 
339. 

iS=>l073(l)  (Mo.)  Failure  to  cancel  deeds 
claimed  to  be  fraudulent  to  parties  whose  rights 
were  barred  held  not  prejudicial. — C.  M.  Smith 
Bros.  Land  &  Investment  Co.  v.  Phillips,  418. 

(K)  SnbsetiDent  Appeals. 

(&=>I096(3)  (Tex.CIv.Apff.)  Opinion  on  prior 
appeal  not  conclusive  on  subsequent  appeal  as 
to  issue  not  raitied  during  first  trial.— Thomason 

V.  McEntire,  616. 

«S3|097(0  (Mo.)  Decision  on  former  appeal 
law  of  case.— Coleman  v.  Northwestern  Mut. 
Life  Ins.  Co.,  187. 

<8=>I099(6)  (Mo.)  Holding  on  appeal  from 
judgment  demurrer  held  the  law  of  the  case  on 
subsequent  appeal.— Albers  t.  City  of  St.  LotHa, 
210. 

XTII.  DBTRHM I  NATION  AND  DISPO- 
SITION OF  CAUSB. 

(A>  Decision  In  Geaeral. 

<@=3li08  (Mo.)  Where  judgments  rendered 
were  paid,  appeal  therefrom  wIU  be  affirmed.— 
Johnson  v.  Brown,  715. 

<D)  Revenial. 

170(7)  (Mo.App.)  Instruction  as  to  effect 
of  willful  false  testimony  held  not  reversible 
errw.— Lass  v.  Kansas  Citr  Rys.  Co.,  70. 
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«=s>t  175(6)  (Tex.Clv.App.}  Judgment  render- 
ed on  reverBal  when  requested  by  both  parties. 
— Ware  v,  Jones,  355. 

«=»l  176(6)  (Tex.Clv.App.)  On  appeal  from 
order  sustaining  plea  of  privilege  appellate 
court  will  direct  dismissal  of  case  where  plain- 
tiffs took  nonsuit.— Kelly  v.  National  Bank  of 
Deni&on,  782. 

^=>1[77{6)  (Tex.CIv,App.)  Judgment  cannot 
be  rendered,  where  evidence  shows  adverse  pos- 
■esaion  of  some  land  without  showing  bound- 
aries.—Kelly  T.  Wilson,  141. 
<S=>I  177(7)  (Mo.)  Hetrial  denied  on  failure  to 
prove  allegations  of  petition,  where  plaintiff 
negligent  as  a  matter  of  law,— Evans  v.  Illinois 
Cent.  R.  Co.,  397. 

®=»l  178(6)  (Ark.)  On  remand  of  chancery 
case,  it  may  be  reopened  for  further  testimony. 
— Nakdimen  v.  Atkinson  Improvement  Co.,  694. 

(F)  Muidate  nad  Procecdlnara  la  Iiower 

Court. 

^It95(3)  (Ky.)  Holding  as  to  vaHdity  of  or- 
dinance is  law  of  ca«e  on  retrial  in  lower 
court. — City  of  Mayfield  v.  Carttr  Hardware 
Co.,  789. 

«s=>lig8  (Mo.)  Trial  court  cannot  depart  from 
directions  of  appellate  court.— First  Nat  Bank 

V.  i<''ranklin  Bank,  11. 

^1206  (Tex.Clv.App.)  Appellate  court  need 
not  move  where  obstruction  of  execution  of 
judgment  is  act  of  mere  individual. — Williams 
v.  Foster,  120. 

€=3l207(4)  (Mo.)  Judgment  after  reversalAeld 
to  conform  to  directions  of  appellate  court  with 
certain  exceptions.— First  Nat.  Bank  t.  Frank- 
lin Bank,  11. 

(O)  Jarlsdlotlon  and  l*roce«fllBKa  of  Ap- 
pellate Court  After  Kemand. 

«sdI2I7  (Tex.Civ.App.)  Execution  obtained 
through  processes  issued  out  of  court  having 
original  record. — Williams  v.  Foster,  120. 

County  court  proper  place  to  institute  pro- 
ceedings for  violation  of  agreement  in  proceed- 
ing on  mandate  from  Court  of  OivU  Appeals. 

Jurisdiction  of  appellate  coart  does  not  end 
with  its  mandate.— Id. 

APPEARANCE. 

«=»9(l)  (Ky.)  Party  objecting  to  service  and 
appealing  from  default  judgment  is  before  ihe 
court  for  all  purposes  on  remand. — B.  W.  Robs 

Co.  v.  Akprg,  786. 

ARGL'MENT  OF  COUNSEL. 

See  Criminal  Law,  «s3721-780;  Trial,  <8=>120- 
133. 

ARREST. 
II.  ON  CRIHIKAli  CHAHUU!«. 

^=»63(3)  (Ky.)  Officer  may  arrest  without 
warrant  for  felony  committed  in  bis  presence. — 
Collins  V.  Cotnmonwealtb,  896. 
^=>68  (Ark.)  Officer  may  kill  to  effect  arrest 
for  felony  committed  in  his  presence.— CoUins 
V.  Gommonwealth,  886. 

ASSAULT  AND  BATTERY. 

I.  CrWL  I.UBILITT. 

(A)  Aete  Cometltntlas  Ajuaalt  of  Battery 
and  Llablll^  Tbcrefor. 

XTex.Civ.ApjB.)  Verbal  provocation  does 
not  justify.— rFred  Harvey  t.  Comegys,  601. 

(B)  Actlona. 

e=>27  (Tex.Clv.App.)  Evidence  of  condition  of 
wife  of  employee  charged  with  assault  held  im- 
material. — Fred  Harvey  v.  Comegys,  COl. 
0=>3)  (Tex. Civ.  A  pp.)  Evidence  of  bystander's 
remarks  to  person  assaulted  held  immaterial.— 
Fred  Harvey  v.  Comegys.  601. 
^=»34  (Tex.ClvJKpp.)  Verbal  provocation  may 
be  considered  in  mitigation, — Fred  Harvey  v. 
Comegys,  601. 


®=^3(2)  (Tex.CivJKBp.}  Instmetlon  on  as- 
sault improperly  refused.— Fred  Harvvy  t. 
Comegys,'  60i 

ASSESSMENT. 
See  Municipal  Corporations,  ^^iii&~571. 

ASSIGNMENTS   FOB  BENEFIT  OF 
CREDITORS. 

IT.  ADMIHISTRATIOir  OP  ASSIOMBD 
BaTATB. 

€=3217  (Tex.ClvJ^pp.)  Valid  assignment  not 
invalidated  by  trustee's  neglect.— Golden  Rod 
Oil  Co.  No.  1  V.  Noble,  524. 
«8=>240  (Tex.Ctv.App.)  Valid  assignment  plac- 
es title  to  property  in  assignee.--GoldeD  Bod 
Oa  Co.  No.  1  V.  Noble,  524. 
<@=>248  (Tex.Cjv.App.)  Purchasers  from  as- 
signee not  required  to  see  to  application  of 
pa.vments.— Golden  Rod  Oil  Co.  No.  1  v.  Noble, 
524. 

<e=D261  (Tex.ClvJlpp.)  Assignee  or  trustee 
may  be  held  responsible  by  assignor  or  creditors. 
—Golden  Bod  m  Co.  No.  1  t.  Noble,  524. 

ASSOCIATIONS. 

See  Building  and  Loan  AssociatioDs;  Insnr- 
ftuce,  <S=> 688-825. 

^=»4  (Mo.)  Entitled  to  exclasiTe  use  of  name. 
—State  ex  rel.  Great  American  Home  SaT.  In- 
stitution V.  Lee,  20. 

«S3|0  (Tex.Civ.App.)  Rules  as  to  courts'  in- 
terference with  decisions  relating  to  members 

stated.— Willis  v.  Davis,  1035. 

Member  must  exhaust  remedies  provided  by 
at;sociation  itself  before  applying  to  equity  for 
relief.— Id, 

Member  who  has  been  expelled  in  violation  of 
rules  of  association  may  resort  to  equity  for 
relief. — Id. 

Member  heid  entitled  to  enjoin  association 
from  expelUng  him.— Id. 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant,  ^217-220. 

ATTACHMENT. 

See  Garnishment 

IX.  RBTURN. 

•S=3323  (Tex.Clv.App.)  Mere  filing  of  return  of 
attachment  not  recording  thereof.— City  Nat. 
Bank  of  Corpus  Cbrlsti  v.  Craig,  631. 

ATTORNEY  AND  CLIENT. 
See  Trial,  «s>ia0-183. 

I.  THB  OFFICB  OP  ATTORN  BY. 

(B)  PrlTllc«ea,  miiabflltleB^  and  Uablll- 
tle». 

<^30  (Tex.Clv.App.)  Attorney,  by  repudiat- 
ing his  part  of  agreement,  held  to  have  waived 
interest  in  land  acquired  by  his  partners. — Gil- 
lett  V.  Hudspeth,  850. 

Attorney  held  estopped  to  daim  interest  in 
land  acquired  under  contract  for  payment  of 
attorney's  fees.— Id. 

Whether  attorney  authorized  partner  to  man- 
age litigation  properly  submitted  to  jury. — Id. 

Evidence  of  expenditures  in  prosecution  of 
litigation  held  admissible  in  action  tnr  former 
partner  to  recover  Interest  In  fees. — ^Id. 

(O)  SvHpeBKloa  and  Disbarment. 

€=>42  (Ky.)  Iliring  witness  not  to  appear 
ground  for  disbarment.- Taylor  v.  Gommon- 
wealth, 805. 

^53(2)  (Ky.)  Evidence  held  sufficient  to  sus- 
tain charge  of  obstructing  justice.— Taylor  t. 
Commouwealth,  SU3. 
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«=»76(l)  (Ar1(^  Attoroey  ma;  be  discharged. 

— JohnBon  v.  MisBoori  Pac.  R.  Co.,  699. 

Attorney  may  be  diflcharged  for  failure  to 
ase  reeBonable  diligence. — Id. 
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and  on  settlement  con traeta.— Golden  Rod  Ofl 
Oo.  No.  1  T.  Noble,  S24. 

in.  FVNcnoNS  and  DBAI.IICa>. 
(B)   Ilepr«BeB(KtlOM  mt  Banlc  by  OBeev* 
and  Asenta. 

4^116(6)  (Tex^:iv.App.)  Notice  to  cashier 
acting  for  Belt  in  taking  notes  not  imputable  to 
bank.— Mays  t.  first  State  Bank  of  &lier,  S20. 

Vl,  LOAH,  TBirST,  AHO  ISTBSTXEinT 
COHPAfaiBS. 

^=>3I4  (Mo.)  Directors  of  trust  company  pre- 
sumed to  know  value  of  asBets  and  extent  of 
liabilitiea.— Morrow  T.  Franklin,  224. 

M5NEFICXAL  ASSOCIATIONS. 

See  BuUding  and  Loan  Aswdationa;  Inaor- 
ance,  <ss>e88-82B. 

BILLS  AND  NOTES. 

n.  OOHSTRVCTION  Aim  OFBRATION. 
^B»I26  (Tex.ClvJVpp.)  ProviBion    for  attor- 
n^'a  feea  not  part  of  debt  until  after  default. 
-Butier  Bros.  t.  Dunsworth,  SIL 

T.  BIOHTS  AND  UABILITIEB  OIV  IHDOBSBI* 
SBIirT  OR  TRAnBFBlRt 

.  <I»  Bouk  Fide  FnrcbaBeT*. 

®s>357  {Tex.Civ.App.)  Pledgee  of  notea  held 
bona  fide  holder  to  extent  of  debt— Butler  Bros. 
V.  Dunsworth,  311. 

€=>359  (Tex.Clv.App.)  Bank  which  took  notea 
in  Batisfaction  of  pre-existing  indebtedness 
gave  "value"  and  was  holder  in  due  courae. — 
Mays  T.  First  State  Bank  of  KeUer,  326. 

Tin.  ACTIONS. 

«s»534  (T«.CIvJ^ppO  Pledgee  of  notes  held 
entitled  to  recover  attorney's  tees.— Butler 
Bros.  v.  Donsworth,  311. 

BOUNDARIES. 

I.  DK8CRIPTION. 

€=»3(8)  (Mo.)  Field  notes  held  to  contotd  in 
ascertaming  locations. — Slovensky  v.  O'Ueilly, 
478. 

II.  HTmBNOR,  ASCRRTAINHEIIIT,  AKD 
RSTABLISUHUNT. 

(e=»4l  (Tex.Clv.App.)  Party  producing  evidence 
uu  issue  is  entitled  to  special  charge  thereon.— 
Michna  T.  State,  119. 

BRIDOES. 

I.  SiSTABUSHMENT,  CONSTRlJCTI0ir>  AND 
HAINTRNANCEI. 

®=)5  (Ark.)  Act  providing  for  construction  of 
two  bridges  and  creation  of  one  improvement 
district,  valid^Arkansas  Foundry  Co.  v.  Stan- 
ley, 922.  .  .  .  .  , 
«=s>S  (Ark.)  When  commissioners*  sale  of 
bonds  will  be  declared  void.— Arkansas  Foun- 
dry Co.  V.  Stanley,  922.  ^  ^  ^  .  ^  ^ 
Commissioners  of  district  held  authorised  to 
employ  broker  to  sell  bonds. — Id. 

Gonunissioners  held  authorised  to  borrow 
money  trom  banks.— Id. 

BRIEFS. 
See  Appeal  and  Error,  <e=3755-768. 


IT.  OOHPEllfSATIOir  AND  LIBN  OF 
ATTORNBY. 

(A)  re«s  and  Other  Remnitevatlou. 

€=5l34(r)  (Tex.crv.Ap p.)  Attorney  cannot  re- 
cowr,  on  termination  of  contract,  more  thim 
what  his  compensation  would  have  been  if  he 
had  fully  performed.— Smith  v.  Thompson,  876. 
<S=>I58  (Tex.CivJKpo.)  Attorney,  having  per- 
formed services,  could  not  recover  on  a  quan- 
tum meruit,  but  was  limited  to  compensation 
specified  in  contract.— Smith  v.  Thompson,  876. 

(B)  lilcn. 

«=»I82(3)  (Tex.Clv.App.)  Attorney  entitled  to 
retain  title  papers  on  client's  refusal  to  pay 
him  money  expended  in  procuring  them.— Smith 

V.  Thompson,  876. 

«e=>l90(4)  (Ark.)  Ratification  of  institution 
of  action  and  justification  for  disdiarge  R»tf 
for  jar?.— Johnson  v.  Missouri  Pac.  B.  Go.,  699. 

BAIL. 

n.  nr  oRiMniAi<  frosbcotioiis. 

«c»43  (Tsx.Cr.App.)  A  matter  of  right  in  co- 
ital cases,  except  where  proof  Is  "evident.  — Ex 
parte  Hickox.  1100.  ,    ,  ,  ,  . 

<S=>49  (Tex.Cr.App.)  Dedsion  of  trial  judge  as 
to  proof  of  capital  offense  entitled  to  weight  on 
appeal.— Ex  parte  .Hickox,  1100. 
Evidence  held  to  warrant  refusal  of  baiL— id. 

BAILMENT. 

«=»3I  (I)  (Ark.)  Bailee  must  explain  low 
goode. — Homor  Transfer  Co.  v.  Abrama,  825. 
$s»33.  (Ark.)  Bailee  for  hire  not  liable  for 
loss  of  goods  in  absence  of  negligence.— Hornor 
Transfer  Co.  v.  Abrams,  S25, 

.  BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

III.  ASSIGNMENT,  ADHHflSTRATIOK,  AMD 
DISTRIBUTION  OP  BANKRUPT'S 
E!  STATE. 

(B)   ABMlanmcDt.  and  Title,  Rtfl;litH.  and 
Reniedle*  of  TrD»t«e  in  Geueral. 

^143(11)  (Mo.)  Trustee  in  bankruptcy  of 
corporate  beneficiary  may  recover  despite  at- 
tempted change  of  beneficiary  in  absence  of 
ratification  or  estoppel.-^oleman  v.  North- 
western Mot  Life  Ins.  Co.,  187. 

(O  Preference*  *i»d  T»»BSfer»  by  Bank- 
rnpl,  and  Attachmentti  and 
Olber  Llena. 

®=»172  (Ark.)  Trustee  has  the  rights  of 
judgment  creditor.— Sternberg  v.  C»ty  Nat. 
Bank  of  Ft  Smith,  691.  ,        .  . 

®=s200(3)  (Ark.)  (3arni8hment  lien  obtained 
within  four  months  of  adjudication,  invalid. — 
Garrett  T.  Big  Bend  Plantation  Co.,  1078. 

BANKS  AMD  BANKING. 

II.  BAHKINO  CORPORATIONS  AND 
ASSOCIATIONS. 

<D>  Offlcera  and  Agents. 
^54(1)  (Ark.)  Directors  liable  for  negligent 
mtsmaoagement,  though  facts  not  reported  to 
them  by  State  Bank  Commissioner.— Creamery 
Package  Mfg.  Co.  v.  Wilhite,  710. 
^955(4)  (Arit.)  Complaint  of  depositors  of 
insolvent  bank  against  directors  for  negligent 
mismanagement  defective,  where  not  alleging 
Bank  Commiseioner'a  failure  to  suer-Oreamery 
Package  Mfg.  Co.  v.  Wilhite,  710. 

(B)  InMolvency  and  Dt««olntion.  „  ^sv^i.  .<>   — 

^»63!/2  (Tax.Clv.App.)  Suit  of  liquidating  ing  utmost  good  faith,  applies  to  broker  selling 
agent  held  not  both  on  negotiable  instruments  >  property.— Johnson  v.  Mitchell,  884. 


BROKERS. 

See  Factors. 

III.  DUTIES  AND  LIABILITIES  TO 
PRINCIPAL. 

<8=»I9  (Ky.)  Rule  that  relation  of  principal 
and  agent  is  one  of  extreme  confidence  requir- 
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«=»3I  (Ky.)  Mast  diadose  all  facts  to  prin- 
apal.— JohnBOD  t.  Mitchell,  884. 

Muat  account  to  principal  on  buying  listed 
land  for  imm«diate  resale  at  an  advanced  price 
without  disclosing  facts.— Id. 
0=*37  (Ark.)  Denial  in  answer  of  hroker  that 
a  payment  to  him  by  a  purchaser  was  for  ben- 
efit of  owner  of  land  Jield  not  sufficient— Dallas 
T.  Moseley,  1084. 

IV,  COMPENSATION  AND  I^BN. 

®=»44  (Tex.Civ.App.)  Where  the  broker  has 
no  Interest,  contract  is  revocable  at  the  will  of 
the  owner.— Brigham  v.  Cason,  SSd. 
^52  (Tex.Civ.App.)  Not  entitled  to  com- 
mission for  consummation  of  trade  unless  bind- 
ing contract  iK'made.— Armstrong  t.  Payne,  139. 
^^56(  I )  (Tex.Civ.App.)  Commissions  not 
earned  by  broker  abandoning  eBEorts  before 
owner  sella.— Herndon  v.  Williams,  644. 


«=>61(l)  (Tex.Clv.App.)  Client's  renunciation 
of  contract  to  exchange  lands  held  justified  by 
demand  of  other  party  for  a  contract  to  pro- 
tect latter  against  defects  in  title.— Armstrong 
V.  Payne,  131). 

^63(1)  (Tex.Civ.App.)  Commission  due 
when  purchaser  found  although  the  owner  re- 
fuses to  convey  because  of  facts  known  to  bro- 
ker.—Brigbam  V.  Cason,  B30. 
^=363(2)  (Tex.ClvJlpp.)  Commission  due  on 
finding  purchaser,  if  refusal  to  convey  is  put  on 
an  Insufficient  ground,  though  purchasers  de- 
mand abstract  stipulated  against  by  contract.- 
Brigham  t.  Cason,  530. 

«=^3(4)  (Tex.ClvJVpp.)  Befosal  of  other 
party's  wife  to  join  in  conveyance  as  required 
by  contract  with  broker's  dient  for  an  ez- 
cfaange  of  lands  prevents  consummation  of 
trade.— Armstrong  v.  Payne,  139. 
^s>65(()  (Ark.)  Principal  held  entitled  to  rely 
on  broker's  representations.— Wright  v.  Ben- 
nett, i<m. 

^65(6)  (Ark.)  Consummation  of  deal  after 
learning  of  broker's  misrepresentations  no  bar 
to  enjoin  collection  of  commissions.— Wright  v. 

Bennett.  1089. 

<&=s>66  (Tex.Civ.App.)  Subagent  could  not  se- 
cure agency  direct  from  owner  without  notice 
to  agent.— Mann  v.  Jones,  989. 

One  accepting  position  of  subagent  must 
abide  by  agreement  and  divide  commissions. — Id. 
«=3>72  (Tex.  Civ.  App.)  Where  contract  is 
wrongfully  revoked,  broker  may  recover  rea- 
sonable profit  on  sale  and  expenses  incurred. 
—Brigham  v.  Ca.'ion,  530. 

€=>76  (Ark.)  Agreement  that  earnest-money 
payment  to  broker  should  compensate  him  for 
trouble  and  expense  Iicld  not  binding  on  owner. 
—Dallas  V.  Moseley.  1084. 

V.  ACTIONS  FOR  COHPENSATION. 

«=»79  (Tex.Civ.ABp.)  Where  contract  is 
wrongfully  revoked,  broker  may  recover  on 
quantum  meruit.— Brigham  v.  Cason,  530. 
«^82(4)  (Tex.Clv.App.)  Testimony  admissible 
under  general  denial.— Herndon  v.  Williams, 
644. 

<@=>85(6)  (Ark.)  Conversation  between  a  bro- 
ker and  vendor  in  absence  of  the  purchaser  ad- 
missible to  show  performance  of  service. — WU- 
bams  V.  Sanderson,  1093. 

€=>86t7)  (Ark.)  Evidence  held  not  conclusive 
that  broker  was  actiuK  for  two  principals. — Wil- 
liams T.  Sanderson,  1093. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

€=>2  (Mo.)  Statute  held  not  unconstitutional 
as  permittini  business  contrary  to  general 
well-being.— State  ex  reL  Great  American  Home 
Sav.  Institution  t.  Lee,  20. 

Statute  relating  to  not  void  as  class  legisla- 
tion.— Id. 

^=^3  fMo.)  Authority  to  do  business  must  be 
obtained  before  steps  are  taken  toward  accumu- 
lation of  fund.— State  ex  rel.  Great  American 
Home  Sav.  Institution  t.  Lee,  20. 


I^ot  objectionable  by  reason  of  tmsteea*  cer- 
tificates being  made  assignable.— Id. 

Not  objectionable  because  of  method  of  doing 
busmesB  where  not  contranr  to  statute.-— Id. 

Need  not  incorporate. — Id. 

Not  required  to  comply  with  statutes  as  to 
bond  investment  company." — Id. 

Permission  to  do  business  cannot  be  denied  by 
reason  of  unaoimd  surrender  values.— Id. 

(Mo.)  Rejection  because  name  was  imi- 
tation of  existing  corporaUon  held  unwarruit- 
ed.— State  eit  rel.  Great  American  Hcune 
Institution  t.  I>e,  20. 

"e==>6(2)  (Mo.)  May  limit  liability  of  members 
without  complying  with  statutes  as  to  limited 
partnerships.— State  ex  reL  Great  American 
Home  Sav.  Institution  v.  Lee,  20. 
^=326  (Mo.)  Making  of  loans  In  order  of  ap- 
plication not  obJectionabler-State  ex  reL  Great 
American  Home  Sav.  Institation  t.  Lee,  20. 

BURGL&BY. 

II.  pROSBOUnON  AND  FCNISHMBNT. 

(Ky.)  AvermentB  held  not  to  charge 
taking  of  property  from  common  carrier. — 
MriQger  v.  Commonwealth,  718 
®»4r(4)  (Ky.)  Entering  of  railroad  car  with 
intent  to  steal  may  be  established  by  circum- 
stantial evidence.— Stringer  v.  Commonwealth, 
718. 

^=»45  (Ky.)  Evidence  held  sufficient  for  jury, 
in  prosecution  for  entering  railroad  car  with 
intent,  to  steal.— Stringer  v.  Commonwealth, 

CANCELLATION  OF  INSTRUMENTS. 

II.  PBOCSBDING8  AND  RBLIBF. 

^=>S6  (Mo.)  Canceled  as  to  grantees  not  ac- 
cepting.—Smith  v.  Smith,  188. 

CARRIERS. 

I.  CONTROL  AND  RBGULATIOH  OV 

OOHHON  carriers: 

>Ai  in,  b'eneral. 

«=»2q(3)_  (Mo.App.)  Statute  providing  penalty 
for  discrimination  in  facilities  for  transporU- 
tion  of  freight  held  not  to  include  discrunina- 
tion  in  favor  of  one  individual  as  against  an- 
other individual;  "other;"  "commission  mer- 
chants.'—Tucker  T,  St.  Louis-San  Francisco 
ny.  Co.,  012. 

Converting  public  switch  to  a  private  one 
held  not  to  subject  railroad  to  penalty  at  suit 
of  injured  individual. — Id. 

II.  CARRIAGE  OF  GOODS. 

(B)  BlUa   Of   Ladlns,   Sblpplitv  BMelpta, 
ud  Speeial  CoittrmoM. 

«»47(l)  (M«>pp.)  Contract  by  station  agent 
for  his  company  held  good.— Thee  v.  Wabash 
Ry.  Co.,  050. 

(E)  Delmr  in  Transportation  or  Dellverr. 
^104  (Tex.Clv.App.)  Evidence  Reld  not  to 
show  damage.— American  By.  Bxpress  Co  v. 
Bean,  561. 

<S=!>I05(I)  (Ark.)  Punitive  damages  not  recov- 
erable in  absence  of  malice.— Miles  v.  American 
Ry.  Express  Co.,  930. 

^=>I05(2)  (Ark.)  Express  company  informed 
of  facts  held  liable  for  expense  of  Pasteur  treat- 
ment due  to  its  delay  in  delivering  dog's  head  to 
laboratory  for  examination.— Miles  v.  American 
Ry.  Express  Co.,  930. 

«=»f05(2)  (Tex.Clv.App.)  Damages  for  loss  of 

promts  held  allowable. — American  By,  Exnress 
Co.  v.  Bean,  561. 

Damages  for  loss  of  business  held  not  allow- 
able.—Id. 

Damages  from  loss  of  bnslness  dependent 
on  knowledge.— Id. 
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III.  CARRIAGE  OF  I.ITB  flTOCK. 

^^207(1)  (Mo.App.)  Live  stock conttncts  must 
be  coDBtrued  liberaUy  lor  shipper.— Thee  v.  Wa- 
bash liy.  Co.,  939. 

«P=>228(5)  (Tox.Clv.App.)  Delivery  o(  cattle 
%€ld  ahown  by  the  evidence.— Gulf,  O.  &  3.  F. 
Ry.  Co.  V.  Boflticlc,  112. 

®=»23&(7)  (Mo.App.)  Failare  to  define  oral  con- 
tract in  suit  againat  carrier  held  not  error.— 
Thee  v.  Wabash  Ry.  Co..  958. 
«=»230(7)  (Tex.Clv.App.)  Instruction  defining 
•'inherent  vice"  held  not  affirmatively  errone- 
ous.—Texas  &  P.  Ry.  Co.  T.  Prunty,  626. 

IT.  CARRiAon  or  FAisnnoBRs. 

(A)  Relation  BetTveen   Carrier   aad  Pa»- 

^»244  (Mo.)  Person  boarding  moving  street 
car  held  not  ^*puBenger."— Oolloway  t.  Kftnsas 
City  Bya.  Co..  380. 

(D)  Pervoaal  Xajarlca. 

4r3280(l)  (McApp.)  Common  carrier  owes 
duty  to  use  utmost  care,  skill,  and  diligence  to 
transport  passengers. — Link  v.  Atlantic  Coast 
Line  R.  Co.,  834. 

«ss>287(2)  (Mo.)  Engineer  may  sasnme  that 
one  crossing  track  is  not  oUivious  of  danger. — 
State  ex  rel  St.  Lonls-San  Francisco  Ry.  Co. 
r.  ReynoldB.  219. 

^>292(2)  (Mo.)  Street  railway  held  not  neg- 
iUgent  in  maintaining  defective  handhold. — 
Galloway  v.  Kansas  City  Rys.  Co.,  385. 
«=>302(3)  (Mo.)  Bound  to  keep  catch  holding 
door  OQen  in  good  condition, — Anderson  y.  Kan- 
sas City  1^1.  Co.,  203. 

«S9303(5)  (M«.)  Thst  custom  of  street  car 

motorman  as  to  accelerating  speed  on  signal 
from  conductor  was  contrary  to  rales  held  im- 
material as  to  liabDity  •  to  passenger  thrown 
from  car.— Chapman  v.  ECansas  City  Rys.  Oo., 
177. 

€=>3t5(l)  (Mo.)  Under  pleading  of  custom  to 
await  go  ahead  signal,  character  of  signal  may 
be  shown.— Chapman  v.  Kansas  City  Rys.  Co., 
177. 

^s»3l6(l)  (Mo.)  Doctrine  of  res  ipsa  loquitur 
stated.— Anderson  v.  Kansas  City  Rys.  Co.,  203. 
^9316(3)  (Mo.)  Street  railroad  presumed  to 
know  customary  practice  of  employes  continued 
for  substantial  time.— Chapman  v.  Kansas  City 
Rys.  Co.,  177. 

^317(5)  (Mo.)  Closing  of  door  AM  to  raise 
inference  that  catch  was  defective. — Anderson 
T.  Kansas  City  Rys,  Co.,  203. 
«=»320(6)  (Ark.)  Elvidence  of  negligence  in 
permitting  passenger  to  use  violent  language 
held  sufficient  to  go  to  the  jury.- Payne  v.  Mc- 
Donald, 813. 

4=3320(8)  (Mo.App.)  SubmiasioQ  of  question 
of  negligence  of  carrier  to  Jury  held  proper. — 
Link  V.  Atlantic  Coast  Line  R.  Co.,  834. 
«3»320(26)  (Mo.App.)  Evidence  held  to  sus- 
tain verdict  for  plaintiff  based  on  negligence  in 
prematurely  starting  street  car.— Huntington  v. 
Kansas  City  Rys.  Co.,  95. 
«=>32((2)  (Mo.App.)  Instruction  need  not  de- 
fine passenger.— McMahoo  v.  Kansas  City  Rys. 
Co..  64. 

^321(15)  (Mo.App.)  Conductor  is  required 
to  know  whether  passenger  is  attempting  to 
alight  at  regular  stopping  place.— HcMahon  t. 
Kansas  City  Rys.  Co.,  64. 
^321(23)  (Mo.)  Modification  of  requested 
instruction  as  to  duty  to  stop  before  regular 
stopping  place  proper  in  view  of  evidence  of 
a^eemenL — Chapman  v.  Kansas  City  Rys.  Co., 

«=»'S2I(23)  (Mo.App.)  Instruction  basing  lia- 
bility of  carrier  on  fact  that  car  "suddenly 
started  forward"  as  plaintiff  was  alighting  not 
error,  though  action  was  for  "sudden  je»." — 
Lass  V.  Kansas  City  Rj  s.  Co.,  70. 

Instruction  tbnt  conductor  need  not  antici- 
pate paKsengfr'R  attempt  to  alight  from  moving 
«ar  properly  refused  where  only  issue  was 


whether  car  was  atill  and  started  while  she  was 
attempting  to  get  oS. — ^Id. 
«:»32(  (23)  (MOpp.)  Petition  held  to  charge 
general  ne^igence  as  to  operation  of  car,  so 
that  case  was  properly  submitted  under  such 
charge.— Johnson  t.  Kansas  City  ^b.  Co.,  942. 

(B)  Coatzibntory  NesrHflreaea  of  Fevsoa 
miared. 

«=9327  (Mo.)  Duty  of  prospective  passenger 
crossing  track.— State  ex  rel.  St.  Louis-^an 
Francisco  Ry.  Co.  v.  Reynolds,  219. 
^=3337  (Mo.)  Passenger  placing  band  on  door 
jamb  to  steady  herself  not  guil^  of  contribu- 
tory negligence  as  matter  of  law.— Anderson  v. 
Kansas  City  Rys.  Co.,  203. 
«=33347(3)  (Mo.)  Case  of  one  killed  whOe 
crossing  track  held  not  sufficient  to  go  to  jury. 
—State  ex  rel.  St  Louis-San  Frandseo  Ry.  Co. 
r.  Reynolds,  219. 

fG)  Pasaesisars'  KttMita. 

«s»405(4)  (Ark.)  Contract  Umiting  liabifity  for 
baggage  checked  held  to  cover  liability  on  any 
account— Missouri  Pac.  R.  Co.  v.  Fuqua,  026. 
«=s>408(4)  (Ark.)  Finding  that  loss  of  checked 
haggage  by  fire  could  faare  been  premited  sas- 
tained.- lllsBouri  Pac.  R.  Co.  t.  Fngua,  926. 

(U)  Palace  Cars  and  Sleevlaff  Cars. 

«=»4U  (Mo.App.)  Railroad  company  Jkeld  re- 
sponsible for  operation  of  train  to  which  Pull- 
man is  attached.~Link  v.  Atlantic  Coast  JAoe 

R.  Co..  834. 

«=>4I6  (Mo.App.)  Instruction  Aeld  not  to  i)er- 
mit  finding  liabui^  of  railroad  company  with- 
out finding  it  was  due  to  negligence  of  railroad 
company  or  Pullman  Company's  emplt^Cs. — 
Link  V.  Atlantic  Coast  Line  R.  Co.,  834. 

Amended  instruction  for  defendant  railroad 
company  in  suit  for  injuries  in  boarding  Pull- 
man car  held  correct — Id. 

CEBTIOBARI. 

I.  NATDRB  AlVD  QROVHDS. 

(Ark.)  Will  not  lie  to  review  judgment  on 
ground  that  petitioners  had  been  de{»ived  of 
the  right  of  appeal  through  stenographer's  fail- 
ure to  prepare  transcript.— Road  Improvement 
Dist.  No.  4  of  Prairie  County  v.  Mobley,  929. 

if.  PROOEHDINOi  AHD  DBTBRMIHATIOK. 

^=>64(l)  (Mo.)  Supreme  Court  will  take  evi- 
dentiary facts  in  opinion  for  facta  in  case.— 
State  ex  rel.  St.  Louis-San  Francisco  Ry.  Co. 
V.  Reynolds,  219. 

®=>64(t)  (Mo.)  Province  of  Supreme  Court 
on  certiorari  to  Court  of  Appeals.— State  ex 
rel.  Calhoun  v.  Reynolds,  483. 

Holding  of  Court  of  Appeals  In  prohibition 
that  petition  did  not  show  jurisdictional  facts 
error  of  opinion,  not  to  be  quashed  by  Supreme 
Court  on  certiorari.— Id. 

Misapplication  by  Court  of  Appeals  of  rules 
announced  in  Supreme  Court  dedslona  held 
not  to  constitute  error  cognizabla  on  certiorari. 
-Id. 

CHAMPERTY  AND  MAINTENANCE. 

«=95(6)  (Ky.)  Contract  between  attorney  and 
client  Arid  champertous  and  void.— Proctor  v. 
LonisviUe  &  N.  R.  Co.,  730. 

Contract  between  attorney  and  client  held 
invalid  as  a  whole. — Id. 

CHANCERY. 

See  Equity. 

CHATTBL  MORTGAGES. 

I.  RBaVISITElS  AND  VAUDITr. 

(A)  Kalnre   and    BMHentlnln  nl  Traaafers 

of  Chattels  as  Seenrltr. 

^=>6  (Ark.)  Though  note  was  given  for  price 
of  automobiles,  transaction  Aeld  a  condiaonal 
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Bal«  and  not  absolute  sale  with  mortgage  back. 
—Sternberg  t.  City  Nat.  Banli  <tf  Ft.  Smith, 

(B)  Form  and  Contents   at  Instrnment*. 

4=>47  (Tex.Clv.App.)  Mortgagee  of  machinery 
held  entitled  to  lien  oo  that  not  included  in 
prior  mortgage  of  mill  in  which  contained. — 
American  State  Bank  of  Harrisburg  v.  Hard- 
ing, 102. 

II.  riUirO,  RECORDING,  AND  BEOnTBA^ 

TIOM. 

(A>  Orlartnal. 

^=s>62  (Tex.)  Not  enforceable  in  state  to 
which  property  removed  against  innocent  par* 
chaser  for  vahie  wlthont  notice.— Farmer  t. 
Evans,  101. 

III.  CONSTRUCTION  AND  OPBRATION. 

(C)  Property-  Hortffased,  nnd  E^Htates  and 

Interest*  ot  Partle*  Therein. 

«=»II7  (Ark.)  Seld  not  to  cover  crops  pro- 
duced by  tenants. — Belcher  v.  Winter,  803. 

(D)  Lien  and  Priority. 

<S=»I38(3)  (Tex.Civ.App.)  Landlord's  statuto- 
ry lien  superior  to  chattel  mortgage  on  crops. 
— Koonta  t.  Savely,  540. 

U.  FOREICLOSURB. 

^=3255  (Ark.)  Holder  may,  on  default,  sue  to 
recover  chattel  or  for  its  conversion,  or  fore- 
closure in  equity.— Strode  v.  Holland,  107S. 

CHILDREN. 
See  Parent  and  Ohild. 

CHURCHES. 
See  Religions  Societies. 

CITIES. 

See  Mvnldpal  Corporations. 

CLASS  LEGISLATION. 
See  Gonstitutional  Law.  4=9206-210. 

COMMERCE. 

H.  SUBJBCTS  OP  RBGCLATION. 

^27(5)  (Tex.Clv.App.)  Test  as  to  whether 
employee  was  engaged  in  "interstate  coih- 
merce**  at  time  of  injury  stated.— Payne  T. 
Wynne,  609. 

4=»27(7)  (Mo.)  Switchman  cutting  car  from 
interstate  train  eozagcd  in  "interstate  com- 
merce."—Midwest  Nat.  Bank  &  Trust  Co.  v. 
Davis,  406. 

«=»27(8)  (Tex-ClvJkM.)  Locomotive  repairer 
held  not  engaged  in  ^'mterstate  commerce"  at 
time  of  injury.- Payne  v.  IVynne,  600. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

Bee  Public  Service  Commissions. 

COMMUNITY  FBOPEBTT. 
See  Husband  and  Wife,  «S3248%-276L 

COMPROMISE  AND  SETTLEMENT. 

<^I9(I)  (Tex.Civ.App.)  Daughter  held  not 
eBtopped  from  claiming  interest  in  lands  pur- 
chased by  father  with  proceeds  of  sale  of  com- 
munity estate.— Hand  v.  Errington,  667. 

CONDEMNATION. 
See  Eminent  Domain. 

CONDITIONAL  SALES. 
See  Bales,  «=»460-i76. 


CONSTITUTIONAL  LAW. 

For  validity  of  atatutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 
See  Statutes,  <^35%-125. 

II.  CON8TRDCTIOH.  OPERATION.  AND 
BNFORCKHBNT  OF  CONSTITC- 
TIONAL  PROVISIONS. 

$=»i6  (Me.)  Rejection  of  proposition  by  con- 
stitutional convention  shows  intended  construc- 
tion of  present  provision.- Ex  parte  Oppen- 
st^,  440. 

«s»2l  (Mo.)  Courts  not  bound  by  conatructicm 

filaced  on  adopted  provisioti. — State  ex  rel.  Pol- 
ock  V.  Becker,  d4J. 

4=>3I  (Tex.Civj^pp.)  Home  role  amendment 
and  enabling  act  togeljier  constitute  sdf -execut- 
ing law  that  must  be  applied.— Steinhagen  v. 

Eastbam,  660. 

^=s>42  (Mo.)  Organization  not  party  to  ac- 
tion cannot  intervene  to  question  constitution- 
ality of  statute." State  ex  rel.  Great  American 
Home  Sav.  Institution  v.  Lee,  20. 
<S=s>45  (Mou)  Court  has  no  power  to  change 
Constitution,  but  only  to  interpret.— Bx-  parte 
Oppenstein,  440. 

«=»46(2)  (Tex,C1v.App.)  Plaintiffs  seeking  in- 
junction against  statute  must  show  ground  for 
equitable  relief  to  have  constitationality  deter- 
mined.—O'Brien  T,  Ammerman,  1016. 

III.    DISTRIBITTION    OP  GOTBRNHBNTAL 
POWKRS  AND  PVNOTIONS. 

(A)  Leortslative    Powers   nnd  Delegation 

Tliereot. 

«s>62  (Mo.)  Power  to  fix  rates  may  be  dele- 
gated to  commission.— State  ex  rel.  Soutbweat- 
ern  Bell  Telephone  Co.  v.  Public  Service  Com- 
mission, 425. 

®=>63(2)  (Tex.Clv.App.)  Legislative  powers 
not  delegated  by  pilotage  act.— O'Brien  v.  Am- 
merman, 1016. 

(B)  Jndldal  Powers  and  B'tmotlons. 

<^70(t)  (Mo.)  Legislative  declaration  of  ne- 
cessity preventing  referendum  not  conclusive  oo 
courts. — State  ex  rel.  Pollock  v.  Becker,  641. 
^»70(3)  (Ark.)  Court  not  concerned  with  ex- 
pediency of  improvement  ordered  by  Legisla- 
ture—Arkansas Foundry  Co.  v.  Stanley,  WZ. 
^=^70(3)  (Mo.)  Cannot  be  declared  void  on 
ground  that  they  are  against  pul^c  policy  and 
moral?.— State  ex  rel.  Great  American  Home 
Sav.  Institution  t.  Lee,  20. 

VIL  OBUOATION  OF  OONTBAOTB. 

(B)  Contracts  of  stntea  Md  imioipKU 

Itiea. 

9=3(29  (Ma)  Denial  of  railroad  company's 
right  to  issue  bonds  held  impairment  of  con- 
tract right.— State  ex  rel.  Joplin  &  Pittsburg 
I^.  Co.  V.  Public  Service  Commission,  388. 

(C>  Contracts  ot  Indlvldnnls  and  Private 
Cor  poratio  na. 

^154(3)  (Tex.ClvJVpp.)  Prohibiting  provi- 
sions for  payment  of  less  than  face  of  maurance 
policy  docs  not  impair  obligation  of  contract. 
—First  Texas  Stete  Ins.  Co.  v.  Smalley,  314. 

IX.    PRIVILKGXIS    OR    IHRITNITIBIS.  AND 
CLASS  LBQIflLATION. 

®S9206(I)  (Tex.CivJ^pp.)  Prohibiting  provi- 
sions for  payment  of  less  than  face  of  insur- 
ance policy  not  taking  away  of  privileges  and 
immunities.— First  Texas  State  Ins.  Co.  v. 
Smalley,  314. 

«=»208(4)  (Mo.)  Statute  relating  to  building 
and  loan  association  not  void  as  class  legisla- 
tioD.— State  ex  rel.  Great  American  Home  Sav. 
Institution  v.  Lee,  20. 

X.  E(IVAI<  PHOTRCTION  OF  LAWS. 

^240(()  (Mo.)  Statute  relating  to  building 
and  loan  associations  held  not  violative  of  con- 
stitutional provision  as  to  equal  protection  of 
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Iaw8.~-State  ex  rel.  Great  American  Home  Sav. 
Institution  v.  Lee,  20. 

«=»240<2)  (TaxXlv^pp.)  Prohibitins  provi- 
sions for  payment  of  less  than  face  of  maur- 
ance  poUcr  aoea  not  deny  equal  protection  of 
lawB.— First  Texas  State  Ina.  Go.  v.  Smalley, 
314. 

XI.  DOB  PROCBiSS  OF  LAW. 

^251  (TeK.CivJKpp.)  No  deprivatiou  ot 
property  except  by  due  process.— Siiipiey  v. 
Dallas  County  Levee  ImproTement  Dist.  No. 

6,  556. 

®=3276  (Tex.Cfv.App.)  LeKisIature  prohibiting 
proviaions  for  p»ment  of  leaa  than  face  of  in- 
surance policy  does  not  take  away  right  to 
contract— First  Texas  Bute  Ins.  Go.  t.  Smal- 
ler, 814. 

«=»296(l)  (Tex.Clv.App.)  Lesialature  prohib- 
iting provisions  for  payment  of  less  than  face 
of  insurance  policy  does  not  violate  due  process 
danse.— First  Texas  State  Ins.  Go.  v.  Smalley, 

314. 

<S=>2g8(l)  (Tex.CiV.App.)  Statute  providing 
penalty  for  collecting  rent  greater  than  author- 
ized void  08  denying  dne  process.- Miller  v. 
Branch,  1032. 

CONTINUANCE. 

See  Criminal  Law,  «S35&4-614. 

^»26(3)  (T«x.Clv.App.)  Denied  for  absence 
of  vitnesa,  diligence  not  being  shown.— Fresnos 
Land  &  Irrigation  Co.  v.  Box.  860. 

CONTRACTS. 

See  Bills  and  Notes;  Champerty  and  Mainte- 
nance; Compromise  and  Settlement;  Cove- 
nants; Frauds,  Statute  of;  Guaranty;  In- 
demnity; Money  Lent;  Belease:  Sales; 
Spedfic  Performance;  Vendor  and  Porcbaser. 

I.  BEQUI8ITEB  AMD  TALIDXTT. 

(B)  PartlM,   PropoSBlai  aad  Ace«pt«aee. 

4e3»28(3)  (Tenn.)  Evidence  held  to  show  a 
meeting  of  minds  concerning  appraisement  of 
property. — Uoyd  Thomas  Co.  v.  Grosvenor,  668. 

Evidence  ^eld  to  show  sufficient  meetii^  of 
minds  on  nature  of  servlcea  to  be  performed. 
—Id. 

(D)  CoaBttfermtlon. 

^»78  (Arlc.)  Consideration  immaterial  after 
fan  performance  on  Ixith  sides.- Blng  r.  Banlc 
of  Pangbnm,  920. 

(F)  Lesalttr  of  Objeot  and  of  Ooasld- 
«rBtloa. 

«s»l  19  (Tex.ClvJ(pp.)  Combinations  among 
bidders  render  contracts  void.— Ci^  Nat.  Bank 
of  Corpus  Cbristi  t.  City  of  Corpoa  Ghiistii 
375. 

«S9|38(2)  (Tex.Civ.App.)  Prohibited  contract 
when  executed  by  voluntary  act  ot  partieB  con- 
fers rights.— Patton  v.  American  uome  Life 
Ina.  Co.,  293. 

n.  COHSTBUOTIOS  AHD  OraBATIOH. 

(A)  Ooneral  Rales  of  ConatFnetlOB* 

«=»i43  (MoJ\pp.)  That  is  certain  which  can 
he  made  certain.— Fuller  v.  Presnell,  602. 
«S3|53  (Tax.ClvApp.)  Every  part  of  instru- 
ment given  effect.— Hunt  v.  Evans,  854. 
^=»I70(I)  (Ky.)  Contemporaneous  construc- 
tion never  relied  on  in  absence  of  ambiguity.— 
Shelby  v.  Shelby.  726. 

^3l7l>(l)  (Mo.A|ip.)  Construction  by  parties 
strong  evidence  of  what  they  intended  contract 
to  mean.— Eisenstadt  Mfg.  Co.  v.  Star  Bldg. 
Co.,  285. 

III.  HODIFIOATION  AND  HHUGBR. 

^238(2)  (Mo.App.)  Modification  of  written 
contract  mnat  be  in  writing.— Fuller  v.  Pres- 
nell, 602. 


V.  PEKFORBCANCE  OB  BBEAOH. 

4=»287(2}  (TmXIvJ^pp.)  ConduBiffli  of  ar- 
chitect only  avoided  where  he  acted  capricunia- 
ly,  arbitrarily,  or  fraodulcntly.— Daniels  v. 
FrankUn,  880. 

CONVBRSION. 

See  Trover  and  Conversion. 

COIH^ORATIONS. 

See  Banks  and  Banking;  Building  and  Loan 
Associations;  Carriers;  Municipal  Corpora* 
tions;  Public  Service  Commissions;  Rail- 
roads;   Street   Bailroada;    Telegraphs  and 

Telephones. 

III.  CORPORATE  NAMSl,- SBAL,  DOHICIUB, 
BV-LAW8,  AHD  nBCORDll. 

«»49(l)  (Me.)  Entitled  to  excloslve  use  of 
name.— State  ex  ret.  Great  American  Home  Sar. 
Institotion  t.  Lee,  20. 

IT.   CAPITAI.,   STOCK,   AHD  SIVIDBHDS. 

(B)  tatereatt'DlTMeiiaa,  mmM  How  Stosk. 

^9 1 52  (Mo.App.)  Estopped  to  qnestion  valid- 
ity ot  dividend.— Milligan  v.  O.  D.  MiHigso  Gro- 
cer Co.,  506. 

Stockholder  cannot  declare  dividend  nor  rat- 
ify void  declaration  thereof.— Id. 

V.  MBMBBR8  AND  BTOCKHOLDBB8. 

(A)  Rlsrhta  mnd  Liabilities  u  (•  Cor- 
poration. 

^=>I82  (Tex.Civ.App.)  Stockholders  equitable 
owners  of  property  to  extent  that  contract  or 
conveyance  by  all  of  them  would  be  binding.— 
Boston  &  Texaa  Corporation  v.  Guarantee  Life 
Ins.  Co.,  1022. 

TI.  OFFICBRS  AlfD  AOBNT8. 

(C)  BiKlits,  Dotlea,  and  Uabllltlea  a«  to 
Corporation   aad  Its  Heiiiber«. 

^=>3I9(4)  (Mo.)  Incorporator  and  officer  of 
mining  company  entitled  to  invoke  doctrine  of 
laches  against  company  seeking  injunction  as 
to  hia  disposal  of  stock  pledged  to  secure  a  loan 
to  it— Virginia  C.  Mining,  Stilling  &  Sraeltiiv 
Co.  V.  Clayton,  215. 

®=93I9(7)  (Mo.)  Evidence  held  to  show  val- 
id loan,  secured  by  pledge  of  stock,  from,  offi- 
cer and  incori>orator  to  foreign  company.— Vir- 
ginia C.  Mining,  Milling  &  Smdting  Go.  v. 
Clayton,  216. 

Vn.  CORPORATE  POWERS  AlfD 
UABILITIBfl. 

(B)  Representation  of  Corporation  by  Ot 
flcerS  and  Avents. 

«=3399(8)  (T»x.Civ.App.)  Liable  for  money 
borrowed  by  manager  only  having  apparent  au- 
tbority.— Great  Southern  Sulphur  Co.  v.  Ritter, 
1115. 

<@=>4I4(I)  (MoJkpp.)  Secretary  and  treasurer 
authorized  to  sign  checks  held  authorized  to 
indorse  checks  payable  to  corporation. — Ford- 
Uavia  Mfg.  Co.  v.  Maggee,  267. 
^=3423  (Mo.App.)  Connection  between  corpora- 
tion and  its  president  held  such  as  to  make  eadi 
liable  for  slander  by  latter  and  by  detective  em- 
^oyed  by  them.— Allen  t.  Edward  Light  Co., 

<S=>426(2)  (Mo.App.)  Action  of  stockholders 
must  be  unanimous  to  ratify  order  of  directors. 
—Milligan  v.  G.  D.  Milligan  Grocer  Co.,  506, 
^426(4)  (MO.App.)  Ratification  of  void  or- 
der declaring  dividend  must  be  by  board  of  cH- 
rectors.— Milligan  v.  G.  D.  Milligan  Grocer  Co., 
606. 

Void  order  declaring  dividend  A«Id  ratified. 
-Id. 

Void  order  declaring  dividend  ratified  by  in- 
formal action.— Id. 

^=»428(t)  (Mo.)  Knowledge  of  officers  is 
knowledge  ot  company.— Virginia  G.  Mhiing, 
Milling  &  Smelting  Co.  v.  Clayton,  215. 
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<S=>432(I2)  (Mo.App.)  Evidence  Afild  sufficient 
to  show  person  accusing  plaintiff  of  theft  was 
employed  by  defendants  for  euch  purpose.— Al- 
len T,  Edward  Light  Co.,  953. 

(D)  Oontraeta  mmA  IndebteduesM. 

«3^77(3)  (TexXlvj^H.)  AUstoekholderaAeld 
to  have  participated  in  execution  of  deed  of 
trust  and  notes  by  corporation.— Boston  &  Tex- 
as Corporation  v.  Guarantee  Life  Ins.  Co.,  1022, 
*»477(8)  (Tex.Clv.A|lp.)  Neither  corporation 
owned  and  controUed  1^  single  stockholder,  nor 
its  recelTer,  held  entitled  to  avoid  deed  of  trust 
and  notes.— Boston  &  Texas  Corporation  v. 
Guarantee  Life  Ins.  Co.,  1022. 
f=^2{5)  (Tex.ClvJkpp.)  Finding  single  stock- 
holder owned  and  controlled  all  of  corporation's 
stock  wananted.-— Boston  ft  Texas  Corporation 
T.  Guarantee  Life  Ins.  Co.,  1022. 

(SI)  Torts. 

4=»4&3  (Mo.App.)  Corporation  mi^  slander.— 
Allen  T.  Edward  Light  Co.,  953. 

(F)  ClTil  Actions. 

«=>503(2)  (Te«.CIvJKpp.)  Part  of  cause  of 
action  for  breach  of  contract  held  to  ariae  in 
county  in  which  agent  made  sale  subject  to 
approval.— Lnmmus  Cotton  Gin  Salea  Co.  v. 
Mills,  12d. 

Cause  of  action  for  breach  made  up  of  breach 
and  contract. — Id. 

€=»dl3(3)  (Mo.App.)  Petition  against  corpora- 
tion and  its  president  for  Blander  held  sufficient. 
—Allen  T.  Edward  Light  Co.,  953- 
®=>5I9(I)  (Mo.App.)  Not  entitled  to  recover 
proceeds  of  check  from  one  repaying  to  officer 
without  showing  conversion  by  officer  or  its 
own  title.— Ford-Davis  Mfg.  Co.  v.  Maggee,  267. 

XII.  FORBIGN  CORPORATIONS. 

4s»642(l)  (Tens.)  "Doing  business"  is  trans- 
action of  ordinary  business  continuous  in  char- 
acter.— Llofd  Thomafl  Co.  v.  Grosvenor.  660. 
«=9642(4)  (Tens.)  Contract  made  in  one  state, 
subject  to  approval  by  one  party  in  another, 
Jield  interstate  business.— Uoyd  T^tomas  Co.  v. 
Grosvenor,  669. 

«=)66l(2)  (Tesn.)  Foreign  corporation  cannot 
sue  until  it  complies  with  statutes:  "doing 
business."— Lloyd  Thomas  Co.  v.  Grosvenor, 
060. 

Transaction  of  Intrastate  bnsiness  in  other 
matters  without  complying  with  statutes  held 
not  to  prevent  suit  on  interstate  business.- Id. 


COSTS. 

ZV.  SBCVRITY  FOR  PAYMENT. 

®=3|I0(2)  (Ky.)  Plaintiff  in  divorce  held  non- 
resident, required  to  execute  cost  bond.— Martin 
r.  Martin, 

COUNTERCLAIM. 
See  Set-off  and  Counterclaim. 

COUNTIES. 

II.  GOVBRNUBNT  AMD  OFFICERS. 

(D)  Ofllcera  anC  Avents. 

C=>74(5)  <Mo.)  Statutes  construed  as  to  sala- 
ry of  surveyor  and  highway  engineer.— State  ex 
rel.  Koehler  v.  Bulger,  486. 

Statutory  salary  of  ex  officio  highway  engi- 
neer held  in  addition  to  salarr  as  county  sur- 
veyor.—Id. 

^=>I02  (Ark.)  Indictment  charging  ex-treas- 
urer with  refusal  to  pay  funds  to  successor 
iteld  to  sufficiently  describe  funds.— McCool  Vv 
Stite,  769. 

General  description  of  funds  withheld  by  ex- 
officer  sufficient. — Id. 

Indictment  charging  excounty  treasurer  with 
withholding  funds  from  successor  held  defec- 
tive.—Id. 

Coun^  treasurer  who  misappropriates  funds 


I  should  be  prosecuted  for  misappropriation  and 
embezElement,  and  not  for  iritiih^ding  funds 
from  successor. — ^Id. 

Treasurer  cannot  be  prosecuted  for  withhold- 
ing from  successor  funds  stolen  from  liim  oi 
innocently  lost.— Id. 

IV.  FISCAL  HANAbHSHBlffT.  FUBUO  DBBT. 

SBCVRITIBS,  AND  TAXATIOJI.  * 

<S=»r55  (Tex.Clv^pp.)  Commissioners'  court, 
and  not  county  treasurer,  custodian  of  funds. 
—Hurley  v.  Buchanan,  590. 
®»l98f3)  (Tex.CivJVpp.)  Injunction  not 
granted  m  taxpayer's  suit  involving  selection 
of  bank  for  deposit  of  funds.- Hurley  v.  Bu- 
chanan, 580. 

COURTS. 

See  Judges;  Justices  of  the  Peace;  Prohibition. 

I.  1"^''^*  BXTENT,  AND  BXBRCISEl  OP 

.JURISDICTION  IM  GBNDRAL. 

f^^lJ'^V^-^^y'^Ph^  Presumption  of  jurisdic- 
M^-i^f**^**  *S  ("^f,°¥"i?  «  county  court.- 
Tucker  t.  Imperial  65  &  Development  Co.,  338. 

II.  KS'I'^^BUSHMBlfT,  OROAlflEATIOir,  AJTD 

PROCBUURB  IN  (UDNBRAL. 
<D)  RnleM  of  Decision,  AdJndlcRtloBs, 
Opinions,  and  Records. 

^90(7)  (Tex.CIv.App.)  If  decisions  of  co-or- 
Oluate  conrts  conflict  on  constitutional  ques- 
tions, the  correct  one  will  be  foUowed.— Miller 

V.  Branch,  1032. 

{Tex.Civ.App.)  Decisions  of  Supreme 
Court  bmding  on  Court  of  Civil  ^peals  de- 
spite contrary  decisions  of  other  such  courts.— 
Hunter  r.  Hale,  1005. 

«=»97(l)  (Twin.)  Whether  transaction  is  in- 
terstate commcfcc  held  a  federal  questitHi.— 
Lloyd  Thomas  Co.  r.  Grosvenor.  669. 

III.  COURTS  OF  GBNBRAL  ORIGUfAI, 
JURISDICTION. 
(A)  Gronnas  of  JBrisdlctton  la  General. 
«=>I2I(3)  (Tex.Clv^pp.)  District  court  heU 
to  bave  jurisdiction  in  suit  to  foreclose  chat- 
tel mortgage.— Koontz  v.  Savely,  640. 

IT.  CODRTS  OP  LIMITBD  OR  INFERIOR 
JURISDICTION. 

^170  (Tex.Crv.A|>p.)  Allegation  of  value  of 
stock  IS  necessary  m  mandamus  suit  to  compel 
the  corporation  to  issue  the  stock.- Motex  Oil 
Corporation  v.  Taylor,  620. 


V.  COURTS  OF  PROBATE  JURISDICTION. 
«t?200'/2  (Ark.)  Probate  court  mas  award  to 
widow  property  belonging  to  her  indBvidnally.— 
Thomas  v.  Thomas,  908. 

«=»202(5)  (Ark.)  Circuit  court  acquired  juris- 
diction though  order  granting  appeal  from  pro- 
pate  court  not  entered  of  record  wliere  appel- 
lees did  not  move  to  dismiss.- Thomas  v. 
Thomas,  80S. 

VI.  COURTS  OF  APPBIXATB  JURIS- 
DICTION. 

(A)  Gronnda  of  JnriMdlctlon  In  General. 

*=>206{%)  (Ark.)  Supreme  Court's  jurisdic- 
tion is  merely  appellate  and  supervisory,  except 
as  to  quo  warranto.— Road  Improvement  Dist. 
No.  4  of  Prairie  County  v.  Mobiey,  929. 

Supreme  Court  has  no  authority  to  inquire 
beyond  the  record  made  in  lower  court.- Id. 

(B)  ConrtM  of  Pnrtlcnlnr  Stmte*. 
<S=>23\ <4)  (Mo.)  Decisions  of  appellate  courts 
held  not  so  conflicting  as  to  necessitate  over- 
ruling of  one.— Galloway  v.  Kansas  City  Rya 

Co.,  385. 

^231(4)  (Mo.)  Decision  of  Court  of  Appeals 
nela  not  in  conflict  with  decision  of  Supreme 
Court.— State  ex  rel.  Calhoun  v.  Reynolds.  483 
Decinion  of  Court  of  Appeals  hrld  not  in  con- 
flict with  Supreme  Court  s  decisions.— Id. 
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disiniflsal  of  prosecutionB  thereunder.— Hadnot 
T.  State,  1102. 

®=»I34(I)  (Ark.)  Denial  of  change  of  venue 
on  croQiid  of  prejudice  of  inhabitants  of  county 
held  not  abuse  of  discretion. — ^Avey  v.  State, 
765. 


VIU.  COHCDKIkXIHT  AlfD  COIfPLICTINO 
JCRiaDICTIOH,  AND  COMITY. 

(A)  Courts  oi  tame  State,  antt  Tranafev 
of  Caniie*. 

<^474  (Tex.)  Application  for  letters  of  admin- 
istration to  county  court  of  one  connty  held  to 

f>redude  court  of  other  county  from  entertain- 
Dg  probate  proceedings, — Stewart  r.  Poinboeuf, 
1095. 

«=»488(l)  (Mo.)  Supreme  Court  to  consider 
tranaf  erred  case  as  if  obtained  by  ordinary  jpro- 
ceas.— City  of  Brunswick  ez  tel.  Barkwell  t. 
Benecke,  169. 

COVENANTS. 

II.  OOH8TRI7CTION  AND  OPBKATION. 

(O)  CoT«aant«  as  to  Vae  of  Real  Property. 

«=»5I(2)  (Tex.C[vJ^pp.)  Covenant  prohibitiug 
construction  at  less  than  certain  coat  not  avoid' 
ed  by  constructing  portion  of  building  with  In- 
tent to  add  in  future.— Russell  Realty  Co.  t. 
Hall,  906. 

Compliauce  with  covenant  as  to  cost  of  eon- 
Btmetion.  dependent  on  actual  expenditure.— Id. 

(D)  Coramants  R«Bataar  witfe  thm  Laad. 

^=^77  (Tex.Clv.App.)  When  one  not  a  party  to 

a  restrictive  covenant  can  enforce  it.— Russell 
Realty  Co.  v.  Hall.  996. 

^=>79(l)  (Ark.)  On  covenant  of  warranty  cov- 
enantee's vendee  or  assignee  may  recover  from 
remote  warrantor.-^ Wade  v,  Texarkana  Build- 
ing &  Loan  Ass'n,  937. 

^3379(3)  (Tex.Clv.App.)  Purchasers  of  lots  tn 
subdivision  by  deeds  containing  building  cove* 
nants  coidd  not  enforce  covenants  relating  to 
lota  In  other  anbdiviai on.— Russell  Realty  Co.  t. 
Hall,  996. 

IV.  AOTIOKS  FOB  BBEAOH. 

«=S3|30(7)  (Ark.)  On  covenant  of  warranty  cov- 
enantee'a  vendee  may  recover  from  remote  war- 
rantor the  sum  such  warrantor  received  from 
hie  grantee,  but  not  more.— Wade  Texarkana 
Building  &  Loan  Aaa'n,  987. 

CRIMINAL  LAW. 

See  Bail,  «s»43-49;  Burglary;  Embeadement; 
Homicide;  Indictment  and  Information;  Lar- 
ceny; Obstructing  Justice;  Rape,  9=»40-69; 
Receiving  Stolen  Goods;  Robbery. 

I.  NATURE]    AND   RLRMRNTS    OF  CRIHR 
AND  DRFBNSBS  IN  GBNBRAL. 

<^I3  (Ky.)  Statute  denouncing  acts  not  a 
crime  at  common  law  must  be  sufficiently  cer- 
tain as  to  what  Legislature  intended  to  prohib- 
it.—Dials  T.  Commonwealth.  888. 

Statute  prohibiting  transportation  of  Uguor 
keld  not  BO  indefinite  as  to  contravene  IJnited 
States  Constitution. — Id. 

^=>27  (Tex.CrJ^pp.)  Offense  alleged  held  to 
be  misdemeanor. — Francis  v.  State,  974. 
«=>27  (Tax.CrJ^ppO  Indictment  Acid  to  diarge 
felony.— Fridge  v.  State.  979. 

ni.  PARTIES  TO  OFFENSES. 

^=>59(5)  (Ark.)  Persons  who  are  present  aid- 
ing and  abetting  in  commiasion  of  crime  are 
"principals,"  and  not  "aeceaaoriei."— ^IcCabo 

V.  SUte,  771. 

^»80  (Arfc.)  Confessions  of  principal  admis- 
sible against  accessor;  to  establish  commis- 
sion of  crime.— McCabe  v.  State,  771. 
^=d82  (Ark.)  Judgment  of  conviction  of  prin- 
cipal immediately  admiasible  against  accessory 
after  the  fact— Terry  t.  State,  678. 

Tinding  of  criminal  purpose  of  alleged  acces- 
■ory  after  the  fact  warranted.— Id. 

T.  VBNDB. 

(R)  Ckaave  of  Venae. 

^132  (T«x.Cr>pp.>  Amendment  held  to 
amount  to  repeal  of  statute,  and  to  require 


VII.  FORMER  JEOPARDY, 

®=9 1 78  (Tex.Cr. App.)  Defendant  cannot  be 
prosecuted  on  subsequent  trial  on  a  count 
abandoned.— Deisher  v.  State,  978. 
9»I83  (Ark.)  Accused  held  to  have  impliedly 
consented  to  discharge  of  juror. — Franklin  v. 
State,  688. 

«=»I84  (Aiit.)  Proper  discharge  of  juror  not 
availaUe  on  plea  of  former  jeopardy.— Franklin 
T.  State,  088. 

X.  EVIDENCE. 

(B)  Faet«  In  laane  and  Relevomt  to  la- 
>ae>,  and  Rca  Geat«e. 

«=>344(l)  (Ark.)  Dedarations  of  law  in 
charge  treated  as  separate  instructlonB,  thou^ 
not  separately  nambered.— Winston  v.  State, 

770. 

«=»365(l)  (Tex.Cr.App.)  Testimony  as  to  oth- 
er offenses  held  part  of  tbe  rea  geatie.— San- 
chez V.  State.  082. 

«=»36B(3)  (Ark.)  Statement  of  defendant's 
mother  on  day  following  bursary  not  admiaai- 
ble  as  res  gest«.— Hester  v.  State,  774. 


other  Offensea,  and  Charaeter  of  Ao- 

enaed. 


^=3369(6)  (Tex.Cr.App.)  Testimony  as  to  pur- 
chase from  one  accused  of  manufacturing  llQUor 
admissible.— Howard  v.  State,  847. 
^369(15)  (Ark.)  Evidence  that  defendant 
charged  with  gaming  was  interested  in  opera- 
tion of  other  gaming  houses  admissible.— Cain 
V.  State,  779. 

Evidence  as  to  other  crimes  admissible  to 
show  identity. — Id. 

<&=9369(I5)  (Tex.Crjik»p.)  Evidence  that  de- 
fendant engaged  in  poker  game  for  money  with 
victims  of  robbery  admissible  to  show  ability 
of  victims  to  identify  robbers.— Adams  v.  State, 
644. 

«S3370  (Arfc.)  Bvldence  that  defendant  charg- 
ed with  gaming  was  Interested  in  operation  of 
other  gaming  houses  admissible  to  show  knowl- 
edge gambUng  house  was  beinf  operated.— > 
Ciun  T.  Stata,  779. 

Evidence  as  to  other  crimes  admissible  to 
show  identity  and  knowledge.— Id. 
<e=>370  (Tex.Cr.App.)  Evidence  that  defend- 
ant engaged  in  poker  game  for  money  with  vic- 
tims of  robbery  admissible  to  show  knowledge 
of  defendant  aa  to  victims'  possession  of  mon- 
ey.—Adams  V.  State,  844. 

$=»37(>  (Tex.Cr,App.)  Evidence  of  receiving 
other  stolen  goods  from  same  parties  held  ad- 
missible as  to  guilty  kno^edge.— Olssser  v. 

State,  969. 

9=»37l  (I)  (Ark.)  Evidence  as  to  other  crimes 
admissible  to  show  intent.— Cain  v.  State,  778. 
«=»37l(2)  (Tsx.Cr.App.)  Evidence  of  receiv- 
ing other  stolen  goods  from  same  parties  held 
admissible  on  intent. — Olasser  v.  State,  969. 
«»372(l)  (Arfc.)  Evidence  as  to  other  crimes 
admissible  to  show  system.— Cain  t.  Stated  779. 


Hatevlalltr  and  Coaspetenoy 
•ral. 


la  Gcn- 


^»304  (Ark.)  Testimony  of  officer  u  to  tacts 
found  on  defendant's  premises  admissible 
though  search  was  without  warrant.— Benson 
V.  State,  758. 

<=>394  (Ark.)  Officers  properly  permitted  to 
testify  as  to  facta  found  in  aeardi  of  defend- 
ant's person  and  premises.— Briscoe  v.  State, 
761. 

«=»396(2)  (Tex.Cr.App.)  Balance  of  a  partly 
admitted  conversation  Asld  not  to  be  rejected 
as  hearsay.— Olasser  v.  State,  969. 
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(B)  Beit  ud  Secondarr  mnA  Demonstrii- 

tlve  Evidence. 

«=»400(3)  (T6X.Cr.App.)  Tax  aBae88or*B  tea- 
timony  as  to  contents  of  iDTentorr  of  taxable 
propeii?  "held  admiesible.— SutikoB  t.  State, 

848. 

$=>402(I)  (Ark.)  L088  of  alleged  forged  in- 
strument must  be  proved  before  admission  of 
parol  teatimoDr  as  to  contents.— -Leake  t. 
State.  773. 

Sufficiency  of  foundation  for  admission  of  pa- 
rol testimony  as  to  contents  of  lost  instru- 
ment a  question  for  trial  court.— -Id. 

Prosecution  must  sbow  diligence  in  search 
for  lost  instrument  to  warrant  admission  of 
oral  testimony  as  to  contents. — Id, 

Foundation  for  admiasion  of  parol  testimony 
as  to  contents  of  alieged  forged  instrument 
held  sufficient. — Id. 

Testimony  as  to  inqniries  of  former  prosecut- 
ing attorney  as  to  vnereabouts  of  lost  instru- 
ment admissible.— Id. 

(F)  Admlaslona,  Declarations,  and  Hear- 
say. 

«s>406(3)  (Ky.)  Voluntary  admission  by  de- 
fendant while  in  custody  admissible.— Dials  v. 
Commonwealth.  888. 

€=>406(5)  (Ark.)  Testimony  as  to  defendant's 
telling  witness  how  to  make  whisky  held  ad- 
missible.—Franklin  V.  State,  688. 
«=>41 3 ( I )  (Tex.Cr J\pp.)  Defendant's  state- 
ments, when  declining  to  escape  from  county 
jail,  not  admissible. — Gunter  r.  State,  843. 
<3=»4I9,  420(10)  (Ark.)  Statements  of  code- 
fendanl^  made  in  defendant's  absence  after 
commission  of  offense  keld  hearsay.— McCabe  t. 
State,  771. 

(GQ  Jkmtm  mmA  Daelavatlona  of  Oonvplra- 
tmn  and  Codefendant*. 

4=33424(3)  (Ark.)  Statements  of  codefendant, 
made  in  defendant's  absence  after  commission 
of  offense,  not  admissible. — ^McCabe  v.  State, 
771. 

Acts  of  coparticipant  after  crime,  in  defend- 
ant's absence,  inadmissible.— Id. 

(U>  Doonmentary-  Evidence  and  Bxelnsion 
o(  Parol  Evidence  Thereby. 

i8a»tH  (Ark.)  Testimony  held  to  anffidently 
identify    defendant's  letter.— Norsworthy 
State.  70S. 

Jill  (Ky.)  When  one  in  charge  of  records 
may  testify  ns  to  entrv  made  by  absent  or  de- 
ceased subsidiary  employee.— Stringer  v.  Com- 
monwealth, 718. 

(I)  Opinion  Evidence. 
<^a»475  (Tex.CrJlpp.)  Witness  experienced  in 
handling  intoxicants  may  testify  that  whisky 
in  defendant's  possession  was  new  whisky. — 
SuMvan  t.  State,  986. 

(J)  Tcatlmonr  ot  AceompllecB  and  Code- 
(endants. 

<3=3507(l)  (Tex.Cr^pp.)  Girl  living  in  bouse 
where  liquor  was  manufactured,  who  was  pres- 
ent at  time  of  its  manufacture,  and  tasted  it, 
not  an  "accomplice."— Howard  v.  State,  847. 

That  witness  was  present  at  time  of  offense 
does  not  constitute  witness  an  "accomplice." 
—Id. 

«=»507(5)  (Ark.)  Receiver  of  stolen  goods  an 
"accomplice"  within  rule  requiring  corrobora- 
tion of  accomplice  testimony.— Hester  v.  State, 
774. 

€=3507(8)  (Ark.)  Person  who  pays  keeper  of 
gambling  bouse  for  privilege  of  gamblini  not 
an  "accomplice"  of  keeper. — Simon  v.  State, 
917. 

«=35ll(l)  (Tex.Crj^pp.)  Evidence  corrobora- 
tive of  accomplice  held  insufficient.— Needham 

V.  State,  90(1. 

<K)  ConfcMions. 
4=S3522(I)  (Ky.)  Circumstantial  evidence  may 
convict.— Kirk  t.  Commonwealth,  1060, 


(M)  Welvht  and  ■alBelever. 

«s>56f(l)  (Ky.)  Guilt  must  be  established  be- 
yond reasourfble  doubt.— Meredith  v.  Common- 
wealth,  792. 

€=>565  (Ky.)  Evidence  held  not  to  establish 
sale  of  liquor  within  year  before  indictment. — 
Meredith  v.  Commonwealth,  702. 
<@=>565  (Ky.)  Evidence  held  insuScieot  to 
show  crime  committed  within  one  year  preeed- 
indictment.- Meredith  v.  Commonwealth, 

XI.    TIME  OF  TRIAL  AND  CONTINUANCE 

«s»594(l)  (Ky.)  Continuance  held  properly 
tefused.- Kirk  v.  Commonwealth,  1060. 
^=3594(3)  (Ark.)  Continuance  properly  denied 
where  absent  witnesses  were  evading  service 
of  process.- Copperamith  v.  State.  777. 
^9595(10)  (Tex.CrJ^pp.)  Refusal  of  continu- 
ance held  not  error  where  expected  evidence 
would  incriminate  absent  witness. — Fridge  y. 
State,  979. 

€=»596(i)  (Tex.CrJ\pp.)  Continuance  proper- 
ly refused  for  cumulative  testimony  to  repu- 
tation.—Glasser  V.  State,  0(^9. 
«»598(5)  (Ark.)  Refusal  of  continuance  for 
absence  of  witnesses  held  proper  in  view  of 
lack  of  diligence.— Coppersmith  v.  State,  777. 
«=»598(7)  (Ark.)  Diligence  in  proenring  wit- 
ness necessary  for  continuance.- Franklin  v. 
State,  688. 

€=36i4(  I )  (Tex.Cr.App.)  Refusal  of  second 
continuance  because  of  abseqce  of  witness  held 
not  an  abuse  of  discretion.— Fridge  t.  State, 
»78. 

ZII,  TRXAIk 
(O  Beecptlon  oC  Bvldeaee. 

«=>665(2)  (Ark.)  Refusal  to  put  prohibition 
officer  under  the  rule  with  other  witnessea  held 
not  error.- Benson  v.  State,  758. 
«s>665(2)  (Ark.)  Refusal  to  put  prohibition 
entorcement  officers  under  the  rule  held  not  er- 
ror.— Briscoe  v.  State,  781. 
®=»673(5)  (Tex.Cr.App.)  Testimony  as  to  oth- 
er offenses  held  part  of  the  res  gestte,  and  need 
not  be  limited  by  instrttction.^anchei  v.  State, 
982. 


<D)  ObJeeClons  to  Brldenee.  Motions  to 
Strike  Ovt(  nnd  Bxeeptlona. 

«=3>695(2)  (Tex.Cr>pp.)  .Objection  60  testi- 
mony held  insufficient— Sanchez  v.  State,  982. 

(B)  Araniments  and  Condact  of  Connsel. 

^=»72l  (4)  (Ark.)  Remarks  not  comments  up- 
on failure  of  defendants  to  testify.— :&Iarkham 
V.  State,  676. 

<e=>721  ■/2(2)  (TBX.Cr.App.)  District  attorney's 
argument,  that  defendant's  wife  would  have  giv- 
en testimony  showing  defendant's  guilt,  if  used 
as  witness,  not  error.— Taylor  v.  State,  846. 
<&=d726  (Tex.CrJKpp.)  Retaliatory  remarks  of 
prosecutor  held  not  error  in  face  of  provoca- 
tion.—Ardry  V.  State.  838. 
<g=>72S(5)  (Tex.Cr.App.)  Retaliatory  remarks 
of  prosecutor  held  not  error  In  absence  of  spe- 
cial chsrge  requesting  witiidrawal.— Ardry  t. 
State,  8SS. 

€=>730(7)  (Tex.Cr.App.)  Improper  argument 
cured  by  instructions.— Rettig  v.  State,  880. 

<F)  PvoTlnoo  of  Court  asd  Jwr  iM  Qea- 
cral. 

4=^753(2)  (Ky.>  Peremptory  instruction  should 
be  refused,  if  tnere  is  any  evidence  of  guilt. — 
Kirk  V.  Commonwealth,  1060. 
€:=;»76t(l3)  (Ark.)  Instruction  held  not  to  as- 
sume defendant's  guilt  in  absenro  of  specific 
objection. — Coppersmith  v.  State,  777. 
«=3>763,  764(13)  (Ky.)  Instruction  in  prosecu- 
tion for  keeping  for  sale  erroneous  as  invading 
province  of  jury. — ^Vhitehead  T.  Common- 
wealth, 890. 

^763,764(14)  (Ark.)  Instruction  held  not  a 
charge  on  sufficiency  of  evidence.— Benson  t- 
Stata,  758. 
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(O)  HevMattr*  Rcqnlalten.  and  SBM«ica«r 
of  Inatr  actio  us. 

«=»823(l)  (Ark.)  Consistent  instructionB  to  be 
read  torether.— Webb  t.  State.  806. 
«=s822(4)  (Arfc.)  loBtructioii    iiot  erroneous 
as  directins  verdict  of  guilty,  vhea  construed 
as  a  whole. — Uarkham     State,  676. 
4saBA22(ll)  (Ark.)  Instruction  on  burden  of 
proof  held  not  error.— Williams     State,  776. 
^»B23(I)  (Tox.Cr.App.)  Refusal  to  instruct 
jury  to  disregard  counsel's  remarks  on  other 
offenses  held  not  error. — tilasser  t.  State,  969. 
«E»823(4)  (Ark.)  Instniction  held  not  to  au- 
tboriie  ctmviction  for  gaming  at  place  other 
than  one  for  which  state  elected  to  prosecute. 
-Cain  T.  State,  779. 

(H)  RcQneatB  for  laBtracttomi. 

^=9829(1)  (Tex.Cr.App.)  Bequest  covered  bj 
general  charge  properly  refused.— Green  v. 
State.  962. 

^»829(3)  (Ark.)  Refusal  of  instructiona  cov- 
ered by  uoso  ^en  not  error.~Oain  v.  State, 
779. 

4s>829(5)  (Tw.Cr.App.)  In  view  of  charge 
on  self-defense,  charge  on  defendant's  right  to 
arm  himself  unnecessary.— Oreen  v.  State, 
962. 

€=»829(I2)  (Ark.)  Instruction  as  to  sufficien- 
cy of  evidence  Jield  properly  refused  as  argn- 
mentative,  where  covered  by  other' instruction. 
— Marhham  v.  State,  676. 

<I)  Objection*  to  InNtractlon*  or  BefanI 
Thereof,  and  Exception*. 

4=9844(1)  (Ark.)  Accused  must  specifically 
point  out  suBceptibili^  of  instruction  to  im- 
proper oonstruction.— Alarkbam  v.  Htate.  676. 
«3»844(f)  (Ark.)  Instmctton  A«ld  not  to  as- 
sume defendant's  guilt  in  absence  ot  specific 
objection.— Coppersmith  v.  State,  777. 

rj)  C«atod7f  Com d not.  and  Dellfeeratlona 

of  Jury. 

«»854(2>  (Ark.)  Separation  of  Jury  dis- 
cretionary with  conrt-^Norawortby  v.  State, 

708. 

^9854(9)  (Tex.Cr.App.)  That  juror  remained 
momentarily  behind  after  jury  had  been  called 
from  its  room  held  not  ground  for  reversal.— 
Sullivan  v.  State,  986. 

4s»865(l)  (Ark.)  Instruction  advising  jurors 
to  get  together  on  a  verdict  held  not  erroneous. 
—Benson  v.  State.  768. 

«s>865(2)  (Tex.Cr.App.)  Refusal  to  discbarge 
jury  for  disagreement  held  not  an  effort  to  co- 
erce.~411a8Ber  v.  State,  969. 

Zm.   MOTIONS  FOR  NBW  TBIAI.  AHD  IN 

ARRBST. 

«=>9I8(I)  (Ky.)  Statute  authorizing  new  trial 
where  defendant  has  not  received  fair  trial 
refers  only  to  cause  for  which  defendant  is  not 
responsible.— Wages  v.  Commonwealth,  1044. 
^3923(2)  (Ky.)  Juror's  previously  formed 
opinion  held  to  disqualify,  and  concealment 
thereof  misconduct  requiring  new  trial.— Baker 
r.  Commonwealth,  1046. 

^=3931  (Ark.)  New  trial  not  granted  where 
defendant  failed  to  have  jury  polled.— Arnold  v. 
State.  818. 

4=9936(5)  (Ky.)  Claim  of  surprise  made  as 
ground  for  new  trial  comes  too  late  where 
made  for  first  time  on  morion  for  new  trial. — 
Wages  V.  Commonwealth,  1044. 
4s»938(l)  (Ark.)  Insufficient  diligence  on  de- 
fendants part  to  require  granting  of  new  trial 
for  newly  discovered  evidence.— Morris  v.  State, 
801. 

4s>93e(l)  (Tex.Cr.App.)  New  trial  on  ground 
of  newly  discovered  evidence  properly  denied. 
— Rettig  V.  State.  8H9. 

«=>942(t)  (Tox.Cr.App.)  New  trial  not  grant- 
ed for  newly  discovered  Impeaching  evidence. 
-Green  T.  State,  962. 

«»956(I0)  (1^.)  Evidence  that  Juror  had  cz- 
preised  opbiona  concealed  on  voir  dire  ezaoi- 


ination  should  be  convincing  to  warrant  court 
in  setting  aside  verdict. — Baker  v.  Common- 
wealth, 1046.  ^ 
«s>957(3)  (Ark.)  Verdict  held  not  one  by 
"lot"  so  ae  to  be  subject  to  Impeadiment  by  the 
testimony  of  the  jurore.— Araold  t.  State,  818. 

XIV.  JITDOBIBJNT,  SBNTBNCE,  AND  FINAL 
COMMITMBNT. 

^982  (Tex.Cr.App.)  One  convicted  of  pos- 
session of  equipment  for  making  liquor  may  be 
given  a  suspended  sentence.— Uadnot  v.  State, 
X102. 

To  be  entitled  to  suspended  sentence,  evi- 
dence must  show  accused  has .  never  'before 
been  convicted  of  felony.— Id. 

Proof  of  good  reputation  not  sufficient  to 
submit  question  of  suspended  sentence.— Id. 

XV.  APPEAL  AND  BRROR,  AND 
CERTIORARI. 
<B>  PreMtntatlon  and  Reaervatlon  In  Low- 
er Conrt  of  Groands  of  Review. 

€=>I030(I)  (Arfc.)  Objections    necessary  for 
review.— Norsworthy  v.  State,  706. 
€=>I035(6)  (Aril.)  Objection   to  >absence  Of 
order  for  special  venire  not  available  for  first 
time  on  appeal.— Terry  v.  State,  673. 
«=>  1 036  ( I )    ( Ky.)   Admissibility   of   evidence ' 
cannot  be  reviewed  in  absence  of  objections. — 
Whitehead  v.  Commonwealth,  890. 
«=9f036(2)    (Tex.Cr.App.)   Voluntary  state- 
ment  not   responsive   to   question  Aeld  not 
ground  for  reversal  in  absence  of  separate  ob- 
jection.—SulUvan  V.  State,  986. 
<S=3l0^6(8)  (Ky.)  Sufficiency  of  search  war* 
rant  not  subject  to  attack  on  appeal,  where 
question  not  raised  in  lower  conrt. — ^Bruner  v. 
Commonwealth,  7^. 

1^1038(3)  (Tex.Cr.App.)  Omission  to  submit 
issue  not  reversible  error  in  absence  of  request- 
ed instructions.— Ardry  v.  State,  838. 
«=>I043(2)  (Ark.)  General   objection  to  in- 
struction insufficient  to  raise  question  on  ap- 

Seal  of  whether  it  assumed  fact— Benson  r. 
tate,  768. 

^=91044  (Tex.Cr.A|»p.)  Voluntary  statement 
not  responsive  to  question  held  not  ground  for 
reversal  in  absence  of  motion  to  exclude  state- 
ment—Sullivan V.  State.  986. 
€=3 1 045  (Ky.)  Admissibility  of  evidence  can- 
not be  reviewed  in  absence  of  rulings  on  ob- 
jections below.— Whitehead  v.  Commonwealth, 
890. 

®=>I045  (Tex.Cr.App.)  Error  In  charge  not 
fundamentally  erroneous  not  reversible  in  ab- 
sence of  exception. — Howard  v.  State,  847. 
<&=>1048  (Ark.)  Exceptions     not  necessary 
for  review. — Norswortny  v.  State,  708. 
€=9 1 054  (Ky.)  Admissibility  ot  evidence  can- 
not be  reviewed  in  absence  of  exceptions  be- 
low.—Whitehead  V.  Commonwealth,  890. 
<^I056(I)  (Tex.Cr.App.)  Failure  to  submit 
issue  as  to  corroboration  of  accomplice  not  re- 
versible error  in  absence  of  exception. — How- 
ard V.  State,  847. 

€=»I056(2)  (Tax-CrJ^pp.)  Omission  to  sub- 
mit issue  not  reversible  error  in  absence  of  ex- 
ceptions to  instructions. — Ardry  v.  State,  838. 
^=3l056(2)  (Tex.CrJKpp.)  Error  in  charge  not 
fundamentally  erroneous  not  reversible  in  ab- 
sence of  refusal  of  requested  charge.— Howard 
V.  State,  847. 

^=1064(5)  (Ky.)  Sufficiency  of  search  war- 
rant not  subject  to  attack  on  appeal,  where  no 
reference  thereto  in  motion  for  new  trial. — 
Bmner  T.  Commonwealth,  705. 

(O)  Proeeedlnsw   for  Tran«fer   of  Gaasc, 
and  EJffect  TkereoC. 

9=»I070  (Mo.App.)  Death  of  defendant  pend- 
ing appeal  from  conviction  abates  prosecution. 
—Scott  v.  American  Express  Co.,  492. 

(D>  Beeord  and  Proeeedli^a  Hot  1«  R«»> 
ord. 

«B9l088(l7)  (Ky.)  Affidavits  accompanying 
record  m  appeal,  but  not  autbenticated,  can- 
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not  be  coniidered^BfcCHimis  t.  Gommon- 
w€&Ith  8S3> 

1090(6)' (TMcCrJ^pp.)  Evidence  not  Te- 
Tlewed  in  ameiice  of  bill  of  excepUons^Phll- 
lips  V.  State,  962. 

«s>l090(l9)  (Ark.)  Motioo  for  new  trial  can- 
not be  used  to  bring  on  record  toatter  proper 
for  bill  of  exceptioDB.— Noraworthy  y.  State, 
708. 

<t=9l091(4)  (Tex.Cr.App.)  Bill  of  ezceptioDS 
complaining  of  answer  to  question,  without 
giving  answer  or  disclosing  name  of  witneaa, 
held  insufficient.— Meeks  t.  State,  838. 
«=>10gi(IO)  (Tox.Crj^pp.)  Bill  of  exception 
defective  in  not  Bhowing  objections  to  ques- 
tions to  witneaa  before  answer. — Sanchez  v. 
State,  Q82. 

«=»I097(4)  (Tex.Cr.App.)  Refuaal  to  with- 
draw evidence  from  jury  not  considered  in  ab- 
sence of  statement  of  facts.— Dove  v.  State, 
966 

€=>'l  099(1 0;  (Tax.CrJKpp.)  SUtement  of 
facts  not  signed  by  attorneys  or  approved  bv 
trial  judge  not  considered. — Meeks  v.  State,  838. 
«s»IM8  (TBX.Crj^pp.)  Ruling  on  motion  for 
continuance  not  considered,  in  absence  of  the 
motion,  notwithstanding  clerk's  afBdavit  that  it 
'was  lost— Adams  v.  State,  844. 
^=>ii30(3)  (Ark.)  For  review  testimony  ex- 
cluded must  be  shown. — Webb  v.  State,  806. 
«=»l  128(4)  (Tex.CrJKpp.)  Disqualification  of 
judse  cannot  be  established  by  ex  parte  affi- 
da^t  filed  in  Court  of  Criminal  Appaals.— Ad- 
ams T.  Sute,  844. 

<F)  Dlaiiil«B«I,  Hewlna;,   Rud  RclieArlnflr. 

«=s>l  131(1)  (Tex.Cr.App.)  Appeal  dismissed 

on  appellant's  request.— Patterson  t.  State, 
109T. 

(G)  R«Tlew. 

«S3»1 137(5)  (Ark.)  No  claim  tbat  confession 
was  obtained  by  threats  after  denial. — Frank- 
lin V.  State,  CBiS. 

«s»|  144(1/2)  (Tex.CrJ^pp.)  Presumptions  fav- 
or regularity  of  proceedings  in  absence  of 
statement  ot  facta  and  bflls  of  exceptions.— 
Dove  V.  State,  966. 

^=91144(12)  (Ky.)  Error  not  presnmed.— 
Kirk  V.  Commonwealth,  1060. 

144(14)  (TexXrJKpp.)  Charge  presumed 
applicable  to  facts  In  absence  of  statements  of 
facts.— Phmips  V.  State.  962. 

144(15}  (Tex.Cr.App.)  Appellate  court 
will  not  presume  that  a  statement  by  the  trial 
court  was  communicated  to  Jary.— Glasser  v. 
State.  968. 

«=3l  144(17)  (Tex.Cr.App.)  Presumptions  fav- 
or correctness  of  judgment  in  absence  of  state- 
ment of  facts  and  bills  of  exceptions. — Dove  v. 
State,  966. 

4s»li5l  (Ky.)  Ruling  on  application  for  con- 
tinuance largelr  discretionary,— Kirk  v.  Com- 
monwealth, forfo. 

«s»ll5l  (Tex.Cr,App.)  Refusal  of  continu- 
ance, unlees  It  shows  an  abuse  of  diacredoni 
is  not  groonds  for  rerersal.- Fridge  v.  State, 
070. 

$=>|  156(4)  (Ky.)  Evidence  Acid  not  to  prove 
previously  formed  opinions  of  juror.— Baker  v. 
Commonwealth,  1046. 

^1158(1)  (Tax.Cr^pp.)  Remedy  for  judg- 
ment, void  because  of  disqualification  of  judge, 
in  a  proceeding  in  a  court  of  jurisdiction  to  de- 
termine issues  of  fact.— Adams  v.  State,  844. 
4^1158(4)  (Ark.)  Testimony  offered  as  foun- 
dation for  introduction  of  parol  testimony  as  to 
contents  of  lost  instrument  reviewable  on  ap- 
peal.—Leake  V.  State,  778. 
e=>l  159(2)  (Ky.)  Verdict  not  wholly  nnaup- 
portcd  by  evidence  not  reviewable. — Kirk  T. 
Commonwealth,  lOtJO. 

159(3)  (Tex.Cr.App.)  Conviction  on  con- 
flicting evidence  not  disturbed.- Gunter  v. 
State  843 

«s>li66(r)  (TftX.Cr.App.)  Failure  to  indorse 
witnesses  on  indictment  not  material  when 


defendant  had  opportunity  to  Interview  them. 
—Glasser  v.  State,  968. 

«=>!  1861/^(4)  (Tex.CrJ(pp.)  Admission  of  evi- 
dence in  defendant**  absence  reintroduced  in 
bis  presence  not  ground  for  reversal.— Sulli- 
van V.  State,  986. 

^(169(1)  (Ark.)  Admission  ot  prohibition 
enforcement  officer's  testimony  as  to  hia  ex- 

geriences  in  captoring  moonshine  stills  general- 
held  prejudicial  error.— Briscoe  v.  State, 

761. 

4=>l  169(1)  (Tax.CrApp.)  Admission  of  evi- 
dence that  a  charter  of  •  dab  was  obtained  by 
negroes  htU  not  prejudicial.— Fri^  v.  State. 

169(2)  (Tex.Cr.App.)  Testimony  as  to 
declaration  held  not  ground  for  reversal,  in  view 
of  other  testimony.- Adams  v.  State,  844. 
«s»l  169(2)  (TexXr^pp.)  Admission  ot  evi- 
dence harmless  in  view  of  other  uncontradicted 
evidence  sustaining  finding.- Santikos  v.  State, 
848. 

1701/2(1)  (Tax.Cr^pp.)  yolnntary  state- 
ment not  responsive  to  question  held  not 
ground  for  reversal.— Sullivan  v.  State,  986. 
«=>li72(2)  (Tex.Cr.App.>  Comment  on  weight 
of  evidence  not  reversible  unless  harmful. — 
aiasser  v.  State,  969. 

(H)  Det«rml nation  and  Dlapoaltlon  of 

186(4)  (Tex.Cr.App.)  Omission  to  submit 
issue  not  reversible  error  in  absence  excep- 
tions or  requested  instructions.— Ardry  v.  State, 
838. 

XVI.  SUOCBSBITB  OVFENSBS  AND  HABIT- 
VAL  CRIMINALS. 

«=»I202(I)  (Ky.)  Defendant's  affidavit  that 
the  offense  was  not  a  second  otttnae  held  in- 
sufficient to  warrant  granting  of  new  trial. — 
Wages  V.  Commonwealth.  1044. 
<8=»1202(2)  (Ky.)  Proof  that  offense  was  de- 
fendant's second  offense  unnecessary  where  be 
pleaded  guillr.— Wages  v.  Commonwealth,  1044. 
«=»I202T7)  (Ky.)  Defendant  could  not  com- 
plain that  the  offense  was  not  a  second  offense 
in  absence  of  objection  or  exception  to  in- 
struction authorizing  increased  penutar^Wagee 
v.  Commonwealth,  1044. 

XTII.  PONISHMKNT  AND  POEVBirTIOW  OF 

CRIME. 

^=»I2II  (Ky.)  Second  offense  mast  be  com- 
mitted subsequent  to  offense  for  wliich  defend- 
ant was  previously  convicted  to  warrant  heav- 
ier penal^r-Wages  v.  Commonwealth,  1044. 

CURTBST. 

<&=9d(l)  (Ky.)  Husband  held  entitled  to  cur- 
tesy in  lands  to  which  wife  had  defeasible  fee. 
—Cooper's  Adm'r  v.  Clarke,  881. 

DAMAGES. 

I.  NATVRB  AND  GROUNDS  IN  GBNBRAIj. 

^5>5  (Mo.App.)  "Special  damages"  distin- 
guished from  ''general  dsmages".— Mdllahon 
V.  Kansas  City  Rys.  Co.,  64. 

III.  GROUNDS  AND  SVBJBCTa  OF  OOMFBK- 
SATORT  DAMAOBS. 

(A)  Direct  or  Remote,  Contlnawiit,  or 
Proapeetlve  Conseqaencea  or  IfOSSes. 

4=923  (Ark.)  In  reasonable  contemplation  of 
parties  may  be  recovered  for  breach  of  con- 
tract.~Mlle8  V.  American  By.  GxprcM  Co.,  830. 
€=349  (Ark.)  Parent  of  child  bitten  by  dog 
could  nut  recover  damages  for  mental  suffer- 
ing against  carrier  for  delay  in  delivery  of 
head  of  dog  to  laboratory  for  examination  for 
rabies.—Miles  v.  American  By.  Express  Co., 

9:to. 

<@=354  (Mo.)  Instruction  allowing  damages  for 
mental  anguish  resulting  from  cutting  off  parts 
of  left  arm  and  foot  and  two  toes  of  right  foot 
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and  breakine  third  toe  ther«o£  not  error.— Hill 
V.  Kansas  <Sty  ^s.  Co..  209. 

TIL  I1IADB4VATB  AHD  BXCB88ITB 

DAHAOBS. 

^130(2)  (MoJ^pp.)  12,995  held  not  exc«8- 
Bive  for  injury  to  leg.— Link  v.  Atlantic  Coast 
Line  R.  Co.,  834. 

^=>I30(3)  (Mo.App.)  $7,B00  not  ezcessive  for 
injuries  to  ribs,  spine,  ankle,  lunga,  etc. — John- 
son V.  Kansas  City  Bys.  Co.,  942. 
(3=»I30(3)  (MoApp.)  flO.000  reduced  to  fS,- 
000  for  injury  to  nerroDB  system. — Chambers 
T.  Hines,  949. 

«s>l3l(4)  (MO.)  Verdict  for  ^12,600  for  inter- 
nal injuries  from  which  plaintiff  had  practically 
recovered  held  excessLTe  by  $5,000.— Bigley  v. 
Prior,  828. 

«=>I32(3)  (Mo.App.)  $5,500    not  excesslTe 

for  loss  of  strength  of  hand  and  arm,  serious 
injuries  to  kidneys,  severe  and  permanent  in- 
juries to  boTiPs  of  spine,  etc. — Svinehart  t. 
Kansas  City  Kys.  Co..  59. 
«=>I32(3)  (Mo.App.)  $3,000        not  excessive 
for  injuries  iu  in'ik  and  back  from  auto  colli- 
sion.—Gordon  V.  lilocfk  Automobile  Co..  265. 
^132(4)  (Mo.)  $17,UU0  for  two  herniaB.  one 
incurable,   reduced   to  $10,000.— Chapman  v. 
Kansas  City  Rys.  Co..  177. 
«=>I32(4)  (Mo.App.)  Award    of   $2,000  for 
permanent  displacement  of  ribs  held  not  exces- 
sive.— McMahon  v.  Kansas  City  Rys.  Co.,  64. 
«3>I32(7)  (Mo.App.)  $6,000  for  permanent  in- 
juries to  nip  and  other  severe  injuries  held  not 
ezcesHive.— Jeffries  v.  Walsh  Fire  Clay  Prod- 
ucts Co.,  259. 

«=>I32(8)  (Mo.App.)  $1,000  not  excessive  for 
broken  arm  and  bruised  head,  face,  and  hip.— 
Lass  V.  Kansas  City  Rys.  Co.,  70. 
«=»I32(8)  (Mo.App.)  $3,500  damaaes  for 
fracture  of  arm  held  not  excef<taivc.-%anting- 
ton  V.  Elansas  City  Rys.  Co..  95. 
^132(14)  (Tex.Clv.App.)  $5,000  verdict  for 
permanent  injuries  to  nervous  system  and  eye- 
sight' held  not  excessive.— C.  L.  Smith  Oil  Co. 
T.  Biggs,  148. 

Tin.  PLBADING,  BVIDBNCB.  AMD 
A8SB9SMBNT. 

(A>  Pleadln«. 

•s»l42  (Mo.App.)  Special   damages  must  be 

giedally  pleaded.— McHahon  v.  Kansas  City 
ya.  Co..  64. 

9s9>i58(l)  (Mo.)  Certain  personal  injuries  held 
covered  by  petition,  allowing  consideration  of 
evidence  in  support — Chapman  t.  Kansas  City 
Bys.  Co.,  177. 

^9l58(l>  (Mo.App.)  Evidence  of  injur:^  to 
kidneys  admisaible  under  allegation  of  inju- 
ries  to  Internal  organs. — Swinehart  v.  Kansas 
Gi^  Kys.  Co.,  59. 

(D)  Bvldence. 

«=»I66(I)  (Mo.)  Transcript  of  divorce  suit  of 
plaintiff  suing  for  personal  injury  held  inadmis- 
■ible.- Chapman  v.  Kansas  City  Bys.  Co.,  177. 

(C>  ProoeedIiiK>  tor  Ajiacssment. 

4=»208(6)  (Mo.App.)  Becovery  for  mental 
anguish  held  for  jury  without  direct  evidence 
Qiereof.— McMahon  v.  Kansas  City  Bys.  Co., 
64. 

«sa2l6(4)  (Mo.)  Instruction  to  allow  present 
cash  value  of  such  sum  as  "will  reasonably 
compensate"  for  mental  and  physical  pain  not 
erroneous;  "wUl  be  reasonaUe."— Blgley  r. 
Prior,  828. 

4=>2I6(7)  (Mo.App.)  Evidence  J^eld  to  justify 
instruction  allowin;;  damages  for  future  pain 
and  suffering.— Huntington  v.  Kansas  City  Rys. 
Co.,  95. 

4s92f6(8)  (Mo.)' Instruction  to  allow  present 
cash  value  of  sum  reasonably  compensating 

plaintiff  for  impairment  of  earning  power  not 
erroneous.— Riglcy  v.  Prior,  828. 

233  S.W.-72 


DEATH. 

II.  ACTIONS  FOB  CAUSING  DBATH. 
(p)  Ple««tmv  Md  Brldcnee. 

<e=358(2)  (Ark.)  Lobs  to  parent  from  ehUd's 
death  presomed.— Interurban  By.  Co.  v.  Train- 
er, 816. 

€=368  (Mo.)  Evidence  that  deceased  was  a 
good  husband  inadmissible  on  question  of  dam- 
ages.—Miller  T.  Kansas  City  Rys.  Co.,  1066. 
^377  (Ark.)  Testimony  of  value  of  child's 
services  unnecessary.- Interurban  By,  Co.  T. 
Trainer,  816. 

<B)  DRmRses.  Forfeiture,  or  FlKe. 

®=»87  (Ark.)  Elements  of  damages  for  child's 
death  stated.— Interurban  By.  Co.  v.  Trainer, 
816. 

$5,000  for  child's  death  held  excessive.- Id. 
Pecuniary  contributions  by  child  held  not  ele- 
ment of  damagea.— id. 

€=989  (Ark.)  Mental  anguish  not  element  of 
damages.— Interurban  By.  Co.  v.  Trainer,  816. 
^9tJ(l)  (Tex.Clv^pp.J  $21,000  heM  not  ex- 
cessive.— Louisiana  Western  Ky.  Co.  v.  Jones, 
3ti3. 

«=»99(4)  (Mo.)  $32,000  for  death  of  married 
railroad  employ^  held  excessive  and  reduced  to 
$15,000.— Midwest  Nat.  Bank  &  Trust  Co.  v. 
Davis,  406. 

(F>  TriKi,  Jadcmeat,  and  Review. 

€=3>I04(I)  (Mo.)  Instructing  as  to  presumption 
of  due  care  when  there  is  evidence  of  contribu- 
tory negligence  is  error. — McKenna  v.  Lynch, 
175. 

Evidence  of  contributory  negligence  held  aut- 
ficient  to  render  erroneous  an  instruction  as  to 
presumption  of  due  care.— Id. 

DEDICATION. 

I.  NATVRB  AND  R114VISITBS. 

€=»I4  (Mo.)  Construction  may  designate  pub- 
lic as  grantee  of  dedication.- City  of  St.  Louis 
v.  Clegg.  1. 

9=»I8(2)  (Mo.)  Conveyance  of  lot  described 
as  bordering  on  street  indicates  intention  to 
dedicate  street.— City  of  St.  Louis  v.  Clegg,  1. 
«=9l9(l)  (Tex.C)v.App.)  Streets  not  dedicated 
where  so-called  addition  is  not  near  city.- Neb- 
lett  V.  B.  S.  Sterling  Inv.  Co.,  604. 
€=331  (Mo.)  Formid  acceptance  of  dedicated 
street  used  by  the  public  held  unnecessary.- 
City  of  St.  Louis  v.  Clegg,  1. 
€=>38  (Mo.)  Subsequent  contracts  between 
parties  cannot  destroy  dedication  by  deed.— City 
of  St.  Louis  V.  Clegg,  1. 

Cannot  be  revoked  after  use  ia  established. 
—Id. 

II.  OPERATION  AND  BFFBCT. 

€=>53  (Mo.)  Ownership  of  fee  is  immaterial 
on  the  (luefition  of  dedication,  so  long  as  use 
continues.—City  of  St.  IfOuis  v.  Clegg,  1. 

DEEDS. 

See  Mortgages. 

I.  RB4VI81TB8  AND  VALIDITY. 

(A)  Natarv  nnd  EaMentlalu  ot  CoBverauc- 

«■  In  Generml. 

<S=>I3  (Tex.Clv.App.)  Grants  to  deceased  per- 
sons void. — Lott  V.  jDashiell,  1103. 

(B)  Form   and  ContentM   of  Inatrnment*. 

4^941  (Mo.)  Description  by  reference  to  oth- 
er deed  sufficient.— Mathews  v.  O'Donnell,  461. 

(D)  Dellverr. 

«=»56(7)  (Tex.Civ.App.)  Husband    held  to 

have  delivered  to  wife  deed  by  which  he  con- 
veved  land,  to  take  effect  on  his  death.— Texas 
Pacific  Coal  &  Oil  Co.  v.  Bruce,  535. 
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9=»65  (Mo.)  Failare  of  some  grantees  to  ac- 
cept does  not  render  deed  void.— ^oiith  t.  Smith, 
183. 

(H)  Validity. 
^»70(f)  (Mo.)  Defnaded    vendor  properly 
tendered  conveyance  of  right  land,  and  demand- 
ed reconveyance  of  that  which  she  had  not  in- 
tended to  convey. — Bemsee  v.  Robinson,  173. 
^s>79  (Mo.)  Acceptance  of  benefit  of  contract 

SreventB  party  from  having  contract  canceled. — 
mitb  v.  Suith.  183. 

III.  CONSTRUCTION  AND  OPEBATIOH. 
(A)  General  Rnlea  of  Con*trnetlon. 

^=*93  <Tex.Clv.App.)  Construed  to  effect  in- 
tent of  parties. — Berkley  v.  Gibbs,  134. 
€=>93  (Tex.Clv.App.)  Nothing   passes  except 
what  is  described.— Lott  v.  Dashiell,  1103. 
€=3397  (TBX.Clv.App.)  Rule  as   to  repugnant 
clauses  stated.— Shugart  v.  Shugart,  SOS. 
^=»99  (Mo.)  Deed  and  lease  part  of  one  trans- 
action to  be  read  together.— Smith  v.  Smith, 
183. 

«=3lOI  (Mo.)  Defective  description  cnred  by 
grantee  taking  and  holding  possession.— Math- 
ews V.  O'Doanell,  461. 

^109  (Tex.Civ.App.)  Wide  latitude  perniit- 
tPd  in  evidence  of  intention.— Unnt  v.  Evans, 

854. 

(B)  Property  Conveyed. 

(Tex.Clv.App.)  Language  added  to 
clear  up  ambiguous  description  given  effect — 
Hunt  V.  Evans,  854. 

<S=>II2(2)  (Tex.ClvJkpp.)  General  grant  of 
survey  covers  entire  acreage^Hnnt  v.  Bvana, 

854. 

«=s>ll4(3)(Tex.C<v.App.)  Instrument  held  to 
convey  entire  survey  Ijrinc  in  several  counties. 

-Hunt  V.  Evans,  854. 

ig=»ll5  (Tex.ClvJ^pp.)  Land  identified  by 
whole  instrument, — Hunt  v.  Evans,  854. 

(C)  BHtatea  and  Intereata  Created. 
€=»I20    (Tex.CIV.Ap p.)    Construed  to  confer 
largest  estate  possible.— Hunt  v.  Evans,  854. 
^128  (Tex.Clv.App.)  Intention    of  grantor 
prevail.— ShQgart  v.  Shivart,  303. 

Rule  in  Shelley's  Case  not  a  rule  of  constmc- 
tion  or  intention. — Id. 

Rule  in  Shelley's  Case  Jield  not  to  apply  to 
deed;  "heirs";  "heirs  of  their  body." — Id. 
^»I29(4)  (Mo.)  Deeds  to  mother  and  chil- 
dren held  to  have  vested  life  estate  only  in 
mother.- Mathews  v.  O'Donnell,  451. 
<S=>I29(4)  (Tex.Civ.App.)  Held  to  convey  life 
estate  with  remainder  to  children. — Barkley  v. 
Cribbs,  134. 

€=9l33(2)  (Tex.Clv.App.)  Conveyance  of  re- 
mainder to  "children'^'  and  "issoe  of  body" 
conveys  to  children  who  survived  life  tenant.— 
Barkley  v.  Gibbs,  1S4. 

(P)  LoM  or  Kelt nqnltili meat  of  RlvhtM. 

®=3l83  (Tex.Clv.App.)  Where  unrecorded  deed 
reserving  vendor's  lien  was  redelivered  and 
notes  canceled  title  was  reconveyed. — Hunter 
V.  Hale,  1005. 

IV.  PLBADING  AND  KVIDBNCB. 

€=>I90  (Mo.)  Evidence  of  forgery  admissible 
without  plea  of  non  est  factum. — Peugh  v. 
Peugh,  20. 

$=>T96(3)  (Mo.)  Undue  infiuence  not  presum- 
ed from  existence  of  relation  of  parent  and 
child.— Smith  v.  Smith,  183. 
€=^199  (Mo.)  Evidence  of  husband's  control 
and  payment  of  taxes  held  adminsible  on  ques- 
tion of  his  ownership.— Peugh  v.  Peugh,  29. 

A  will  was  not  evidence  that  deed  was  not 
genuine,  where  the  will  did  not  attempt  to  dis- 
pose of  the  property  conveyed. — Id. 

DEPOSITARIES. 

^6  (Tox.Clv.App.)  City  of  Corpus  Christi 
conld  reject  all  bids  offered  for  depositary  or 


treasurer.- City  Nat.  Bank  of  Oorpns  Christtr. 

City  of  Corpus  Christ!,  875. 

Council  held  to  have  acted  within  bounds  of 
discretion  when  It  rejected  bids  for  treasurer. 
-Id. 

DESCENT  AND  DISTRIBimON. 
See  Executors  and  Administrators;  WOls. 

II.  PBR80NS  E!NTITI.ED  AND  THBIR  BE- 

SPBCTIVB  SHARES. 

(B)  SarrlTtnir  Hnsbaad  or  Wife. 

<S=>64  (Ark.)  Widow  sai  juris  may  agree  to 
take  a  share  in  the  estate  in  lieu  of  dower. — 
Byrkett  v.  Josephs,  938. 

III.  BIGHTS  AND  LIARILITTBS  OF  HEIRS 

AND  DISTRIBUTEES. 

iBi  Advance»eata. 

€=995  (Mo.)  Rental  value  of  proper^  receiv- 
ed by  occupying  devisees  treated  as  advance- 
ments where  will  set  aside. — Byrne  v.  Byrne, 
461. 

Where  wHl  set  aside  personal  property  dis- 
tributed by  administrator  treated  as  advance- 
ments.—Id. 

$=>I09  (Mo.)  Rental  value  of  property  receiv- 
ed by  occupying  devisees  treated  as  advnnce- 
ments  and  brought  into  hotchpot  where  will  set 
aside.— Byrne  v.  Byrne,  461. 

Where  will  aet  aalde  personal  property  dis- 
tribnted  by  administrator  treated  as  advance- 
ments and  brought  Into  hotchpot.— Id. 

DISMISSAL  AND  NONSUIT. 
See  Appeal  and  Error,  «=>781-799. 

I.  VOLUNTARY. 
^919(3)  (Tm.ClvJ\pp.)  Plaintiffs   may  take 
nonsuit  at  any  time  before  filing  of  answer  ask- 
ing for  affirmative  relief.- Kelly  v.  National 
Bank  of  Denison,  782. 

DIVORCE. 

nr.  JURIBDIOTION.  PROCBBDIHGS,  AND 

RELIEF. 

(D)  Evidence. 

€=>I30  (Tex.Civ.App.)  Evidence  held  to  sup- 
port decree  for  wife.— Reilly  v.  KelUy,  879. 

(O)  Appeal. 

®=>184(6)  (Tex.Clv.App.)  Conflicts  in  evidence 
in  divorce  suit  were  for  trial  court. — Reilly  v. 
Reilly.  379. 

•S=;»I84(I0)  {Mo,App.)  Finding  on  conflicting 
evidence  not  disturbed. — Mason  v.  Mason.  263. 

T.  AimONY.  ALLOWANCES,  ANB  DISPO- 
SITION OP  PROPERTY. 

<^240(2)  {Mo.App.)  Court  should  be  careful 
in  fixing  amount  of  alimony. — Mason  v.  Mason, 
203. 

•^240(5)  (MoJ^pp.)  AUowance  of  $760  ali- 
mony hel-d  excessive. — Mason  v.  Mason,  263. 
iS=»287  (Tex.Clv.App.)  Reversal  of  decree  for 

f laintiff  held  to  render  moot  defendant's  appeal 
rom  interlocutory  order  of  sale.— Hubbard  v. 
Hubbard,  830. 

TIL  OPERATION  AND  EFFECT  OF  DI- 
VORCE, AND  RIGHTS  OF  DI- 
VORCED PERSONS. 
®=>322  (Mo.)  On  divorce  of  husband  and  wife, 
tenants  by  entireties,  they  become  tcnanta  in 
common.--Stete  ex  rel.  Roll  v.  EUison,  1065. 

DOIVQCILE. 
<S=^4(2)  (Ky.)  Conduct  controls  expressed  in- 
tention as  to  residence.— Martin  t.  Martiib 
894. 

DOWER.' 

III.  BIGHTS  AND  REMEDIES  OF  WIDOW. 

®s>57(!/2)  (Mo.)  Widow's  quitclaim  deed  held 
to  convoy  all  of  her  rights.— l}enuis  T.  Carman, 
60. 
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®=>57(l)  (MO.)  Right  iB  assignable  after  death 

of  husbflod.— O.  M.  Umith  Bros.  Laiul  ft  in- 
vestment Co.  T.  Phillips,  413. 
^57(2}  (Mo.)  Widow's  grantee  keld  entitled 
to  puHscBsioii  until  assignment  of  dower^Den- 

iiis  V.  (jormau,  50. 

4S=>59  (Mo.)  liigtit  of  dower  not  affected  b; 
iutcrv«auig  hoiueatead  rights. — C.  M.  Snuth 
Bros.  Land  &  Investment  Co.  t.  iniilUps^  413. 
^=>75  (Mo.)  Limitation  against  recovery  not 
NUBpendcd  by  disabilities  in  general  statate.— 
AL  Kmith  Bros.  I^and  &  IjiTestment  Co.  t. 
I'hillipB,  413. 

Kight  accrues  on  remarriage  of  widow  who 
had  been  io  posseufon  of  real  estate  as  home- 
Btead.— Id. 

<&=375  (Mo.)  Bight  of  widow  in  possession  as 
guardian  of  children  held  barred.—O.  M.  Smith 
Bros.  Land  &  Inrnstment  Co.  t.  PbillipB,  418. 
^s>82  <Mo.)  Commission  to  assign  dower  un- 
necessary where  property  is  less  than  $1,600. 
— C.  M.  Smith  Bros.  Land  ft  InTestment  Co. 
V.  Phillips,  413. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUB  PROCESS  OF  LAW. 
See  GoDstltational  Law,  ^261-^08. 

EASEMENTS. 

I.  CREMATION,  BXISTEKCB,  AJVD  TBIU 

«=alS(4)  (TeicGlvj^pt.)  Way  of  necessity 
arises  oulr  between  grantor  and  grantee.— Neb- 
lett  T.  B.  S.  Sterling  Inv.  Co.,  604. 

ir.  BXTBHT  OF  BIGHT,  U8B,  AMD  OB- 
STBUCTION. 

®=940  (Ky.)  Height  depends  on  facts  in  each 
case.— Citizens'  Telephone  Co.  v.  Cindnnatf,  N. 

0.  &  T.  P.  R.  Co.,  «01. 

«=96l(8)  (Tex.Civ.App.)  Petition  held  not  to 
support  an  easement  by  implication  or  necessi- 
ty^NeUett  t.  B.  S.  Sterling  Inv.  Co.,  604. 

EJfECTMENT. 

I.  RIGHT  OP  ACTION  AND  DBFBNSBS. 

4s:>30  (Ark.)  Must  be  rerired  against  heirs. 
— Dupree  v.  E^mith,  812. 

Limitation  for  revival  without  consent  man- 
datory.—Id. 

IV.    TRIAI.,    JVDGHENT,  ENFORCBMBXT 
OF  JCDGHEIIVT.  AND  RBVIBW. 

«ss>IIO  (Me.)  Instruction  as  to  necessi^  of 
possession  under  alleged  fowd  deed  held  er- 
roneous.—Peogh  T.  Peugh,  29. 

ELECTIONS. 

1.  RIGHT  OP  SVPPRAGB  AND  RBGULA. 

TION  THBRBOF  IN  GBNBRAI.. 

^=>28  (MO.)  Constitutional  provision  of  vot- 
ing by  ballot  held  to  require  secrecy.— £«x  parte 
Oppeastein,  440. 

Proviaion  for  numbering  ballots  does  not  war- 
rant violation  of  secrecy  of  ballot;  "election 
by  baUot."— Id. 

That  election  officers  may  testify  as  to  bow 
voters  voted  does  not  anthoriie  examination 
of  ballots.— Id. 

Ballot  may  be  examined  only  In  election  cfm- 
test.— Id. 

Statute  providing  for  examination  of  ballots 
held  without  force  fn  part,  at  contrary  to  the 

Con!>titutioii. — Id. 

Although  ballots  bad  been  examined  in  con- 
test over  one  office,  they  may  not  be  used  as 
evidence  In  another  judicial  proceeding. — Id. 

Statute  prohibiting  disclosure  of  information 
that  would  tend  to  show  who  voted  any  ballot 
valid.  -Id. 

Proposed  ose  Of  ballots  held  to  violate  stat- 
ute.— Id. 


TI.  lfOHnfATION§  AND  PRniARY  BLBC- 
TION8. 

«ss>l20  (Ky.)  Competent  for  Legislature  to 
provide  for  nomination  by  less  than  majority 
or  plurali^;  "election. "—Charles  v.  Fiuiary, 
OM. 

Corrupt  Practice  Act  held  not  to  violate  con- 
stitutional provision.— Id. 

4a»l26(6)  (Ky.)  Candidate  violating  Corrupt 
Practice  Act  not  excused  under  unsubstantial 
technicalities.— Charles  v.  Flanary,  904. 
€=3l26(6)  (Ky.)  Unexecuted  intention  to  un- 
lawfully expend  money  does  not  deprive  can- 
didate of  nomination.— Damron  v.  Johnson,  910. 
^s»l4l  (Ky.)  Statute  making  primary  elec- 
tion candidates  ineligible  as  candidates  by  peti- 
tion for  same  office  at  general  election  Keld 
inapplicable  to  office  of  cinmit  Judge.— Vaughan 
V.  Boberts,  783. 

«=>I49  (Ky.)  Error  or  ondssion  In  placing 
candidate's  name  on  ballot  not  ground  of  con- 
test, statute  providing  exduMve  reme^.— 
Wheeler  v.  Patrick,  1054. 

«==»i5[  (Ky.)  Five-day  period  allowed  for  fil- 
ing contest  runs  from  completion  of  tabulation 
of  votes.- Damron  v.  Johnson,  745. 

Rejection  of  amendment  to  notice  of  con- 
test so  as  to  supply  jurisdictional  fact  held  er- 
ror.—Id. 

Notice  of  election  contest  hetd  anffidontly  def- 
inite as  to  place.— Id, 

®=3l5t  (Ky.)  Primary  election  contest  noUce 
held  sufficient.— Wheeler  v.  Patrick,  747. 
C=>I5I  (Ky.)  Notice  of  primary  election  con- 
test held  iuBufficieoL— Thurman  v.  Alvey,  749. 

Notice  of  primary  election  contest  held  suf- 
ficient to  charge  fraud,  mistake,  or  oversight 
in  countinE  or  certifying  votes. — Id. 
0=*i5l  (Ky.)  Notice  of  primary  election  con- 
test held  sufficient.- Swaner  v.  Bamett,  751. 
^151  (Ky.)  Notices  of  contests  held  suffi- 
cient to  give  court  Jurisdiction. — Wniiams  v 
Howard.  756. 

«s»  154(1)  (Ky.)  Ballots  erroneonsly  counted 
for  contestee  deducted  from  his  total,  though' 
not  cast  for  contestant. — Swaner  v,  Barnett, 
751. 

•S»I54(6)  <Ky.)  Contestant's  failure  to  file 
proof  before  judgment  not  available  on  appeal 
where  point  not  raised  In  trial  court.— Damron 
V.  Johnson,  746. 

®=>I54<6)  (Ky.)  Where  transcript  of  evi- 
dence on  appeal  in  contest  incomplete  it  is  pre- 
sumed conclusively  that  evidence  supported 
judgment.— Wheeler  v.  Patrick,  1054. 
®=>l54(9|/2)  (Ky.)  Pleadings  in  primary  elec- 
tion contest  sufficient  if  grounds  are  set  fortn 
with  reasonable  clearness. — Thurman  v.  Alvey, 
749. 

€=s>IM(9!^)  (Ky.)  Same  exactitude  in  plead- 
ing not  required  in  primary  election  contests 
as  in  ordinary  suits. — Swaner  v.  Barnett,  751. 
«s»l54(IO)  (Ky.)  Trial  court  has  discretion 
in  granting  adtufional  time  for  taking  proof.— 
Damron  v.  Johnson,  745. 

0=»I54((O)  (Ky.)  Evidence  taken  more  than 
five  days  after  issues  made  up  in  contest  prop- 
erly admitted.— Charles  v.  Flanary,  904. 

Corrimt  use  of  mosey  shown  by  drconutan- 
^al  evidence.— Id, 

Evidence  sustaining  finding  of  corrupt  use  of 
money. — Id. 

«ss>l54(IO)  (Ky.)  Evidence  insufficient  to 
show  corrupt  use  of  mon^  in  primary  election. 
—Damron  v.  Johnson,  910. 
^154(12)  (Ky.)  Court  of  Appeals  will  not 
render  final  judgment  in  primary  election  con- 
test where  there  was  no  tnal  of  issue-;  of  fact.— 
Damron  v.  Johnson,  745. 

«=>I54(12)  (Ky.)  Court  of  Appeals  will  not 
decide  contest  on  reversal  of  judgment  of  dis- 
missal for  want  of  jurisdiction,  but  will  re- 
mand proceeding. — Wheeler  v.  Patrick,  747, 
®=>I56  (Ky.)  Limit  for  Cling  certificates  of 
nomination  inapplicable  in  case  of  contest. — 
Charles  t.  Planary,  804. 
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X,  OONTKST8. 
•d=9275  (TOK.Civ.App.)  District  court  haB  no 
jurisdiction  of  conteat  of  election  of  msTOT  in 
incorporated  cit?.— Daris  t.  Hubbard,  S75. 

EMBEZZLEBIENT. 

«:s>36  (Mo>pp.)  Criminal  intent  can  be  infer- 
red from  Bhortaie  in  accounts  of  corporate  of- 
ficer.—Heifer  T.  Hamburg  Qnury  Co^  275. 

EMINENT  DOMAIN. 

II.  COHPBHSATIOH. 

(A)  NeeeaBlCy  nnd  Snfllclencr  In  G«ii«tral. 

«=»69  (Twt.Clv.App.)  No  deprivation  of  prop- 
er^ 'without  just  compensation.— Shipley  t. 
Dallas  County  Levee  Improvement  Dist.  No. 

6,  556. 

(B)  Takinff     or     lajurlnff     Fropcrtr  U 

Oronnd  for  CoBapensatlon, 

^385  (Mo.)  Dedicator  of  streets  not  entitled 
to  compensation.— City  of  St.  Louis  v.  Clegg,  1. 
®=»I00(1)  (Ky.)  Owner  of  servient  estate  not 
entitled  to  damage  for  telephone  lines  along 
highway  under  public  grant.— Citizens'  Tele- 
^one  Co.  V.  Cincinnati,  N.  O.  &  T.  P.  B.  Co., 

(O)  SiMUiu*  and  Amosat. 

«s>l49  (Mo.)  Owner  of  fee  subject  to  private 
street  can  recover  only  nominal  damages.— 
City  of  St.  Louis  t.  Clegg,  1. 

III.  FROCBEiDINGS  TO  TAKB  PROPERTY 

AND  ASSBSS  COHPBXBATION. 

«=a>l67(l)  (Tax.Clv.App.)  Condeninatimi  by 
levee  district  must  be  under  railway  statute. — 
Shipley  v.  Dallas'  Goontar  Levee  Improvement 
Diet.  No.  0,  556. 

4ES9235  (Mo.)  Order  dlsmisaing  proceeding  on 
sustaining  of  exceptions  to  awards  for  damages 
held  erroneous,  and  properly  set  aside.— City  of 
St.  Louis  V.  Hydraulic  Press  Briclc  Co..  212. 

Order  dismissing  proceeding  to  assess  damage 
properly  aet  iBBide,  though  made  in  part  on 
court's  own  motion. — Id. 

<is>253(i)  (Mo.)  Order  setting  aside  order  dis- 
missing proceeding  Jield  subject  to  review, 
though  court  waa  acting  in  dual  capacity. — City 
of  St.  Louis  V.  Hydraulic  Press  Brick  Co.,  212, 
Order  setting  aside  order  dismissing  proceed- 
ing to  assess  damage  Aeld  appealable. — Id. 

IV.  REHBDIES    OF    OWNERS    OP  PROP- 

ERTY. 

4s>266  (Ky.)  Railroad  company  k«ld  liable  for 

injuries  to  adjoining  land  irrespective  of  neg- 
ligence.—LouisviUe  &  N.  R.  Co.  V.  Craft,  741. 
«sa28l  (Ky.)  Acquiring  right  of  way  by  con- 
demnation gives  railroad  company  no  righta  on 
adjoining  Lands. — Louisville  A  N.  B.  Co.  v. 
Craft,  741. 

€=»303  (Ky.)  Where  injury  to  real  property 
is  contiaolng,  party  acquiring  title  has  right  of 
action  tm  resulting  damages.— Louisville  &  N. 
R.  Co.  T.  Craft,  741. 

EQVAL  PROTECTION  OF  THE  LAWS. 

See  Conadtutional  Law,  «»240. 

EQiirrv. 

See  Cancellation  of  Instruments;  Injunction; 
Partition;  Reformation  of  Instruments;  Se- 
questration; Specific  Performance:  Subroga- 
tion; Trusts. 

I,  JCRIflDICTlON,  PRINCIPLKS.  AHD 
MAXIMS. 

<H>  Remedr  «t  Law  and  Maltlplleltr  of 
Salts. 

^=»44  (Ark.)  Court  of  equity  had  jurisdic- 
tion to  order  sale  pf  corporate  stock  on  which 
plaintiffs  had  lien.— Hall  t.  Webb,  82L 
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II.  UCHfliS  AND  BTAI<n  DBHANDS. 

^s»7\ ( I )  (Mo.)  Lapse  of  time  only  a  single  el- 
ement of  the  doctrine  of  laches.- Virginia  C. 
Mining,  Afillfng  &  Smelting  Co.  v.  Clayton,  219. 
«s»87(l)  (Mo.)  Limitation  sUtotes  apply  to 
legal  actions  only.— Virginia  C.  Mining,  Muling 
&  Smelting  Co.  v.  Clayton,  215. 

Lapse  of  time  as  element  of  laches  cannot  be 
measured  by  statute  of  limitationa^Id. 

ERBOR.  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

«=>I3  (Tex.Clv.App.)  Deed  delivered  In  es- 
crow relates  back.— QuDy  v.  Nystel,  122. 

ESTATES. 

See  Curtesy;  Descent  and  Distributloi);  Dow- 
er; Executors  and  Administrators;  Life  Es- 
tates; Remainders;  Tenancy  in  Common; 
Wills. 

ESTOPPEL. 

II.  BT  DBBD. 

(A)  Creatloa  aad  Operstloa  is  General. 

(TsxXlv.Apy.)  Correction  deed  execu- 
ted after  action  commenced  admisuUe  to  estop 
grantor.— Lott  v.  DaahleU,  1103. 

(R)  Batates  and  RtRlitii  Subseanentlr  Ae- 

^»45  (Mo.)  Doctrine  of  after-acquired  prop- 
er^ or  title  by  estoppel  does  not  apply  to  mar- 
ried woman's  deed.— Madiews  r.  O'Donnell,  451. 

III.  BaVITARLS:  BSTOPPBL. 
(A)  Natare  aad  Essentlala  la  Oeaoral. 

<e=»52  (Mo.)  Elements  of  estoppel  stated- 
Pollard  V.  Ward,  14. 

(B)  Oroaadv  ot  Batopyel. 

€=968(2)  (Mo.)  Husband,  not  contesting 
wife's  divorce  suit,  not  estopped  from  suing 
for  alienation  of  aiDfections.- Pollard  v.  Ward, 
14. 

«=»98(2)  (T«(.C1vJkpp.)  Defendant  held  es- 
topped to  deny  validity  of  orders  on  him  for 
money  pleaded  as  defense  in  former  suit.- 
Ayres  v.  MacDonald,  597. 

«=>74(2)  (Ark.)  Grantors  held  estopped  as  to 
grantee's  mortgagee  from  denying  that  amount 
specified  in  deed  as  consdderatiott  had  in  fact 
been  paid.— Wade  t.  Tezarkana  Building  & 
Loan  Asa'n.  937. 

«s»76  (Aric.)  Issuance  of  license  in  another's 
name  held  not  to  warrant  submission  of  wheth- 
er owner  permitted  sale  by  such  other  under 
circumstances   misleading  buyer.— Forrest  t. 

Benson,  816. 

$=>92(l)  (IMo.)  Hustmnd  obtaining  divorce 
and  property  rights  held  not  estopped  from 
suing  for  alienation  of  vrifc's  affections. — Pol- 
lard r.  Ward,  14. 

«=:>93(l)  (ToK.CIv^pp.)  Owner  of  car  not 
estopped  from  asserting  claim  against  purduu- 
ei-,  though  be  stood  by  and  saw  repairs  m^e  in 
good  faith.— Van  Velser  v.  Stzyker,  146. 

(O  PeraoBB  AAceted. 

€=»97  (Mo.)  Oeneral  poUlc  can  avaQ  Itself  of 

estoppel.— City  of  St.  Louis  T.  Clenb  !• 

EVIDENCE. 

See  Criminal  Law,  ^^344-565;  Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actioos  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  9=9665- 

«73;  Trial,  «=»47-105. 
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I.  JUDICIAL  notice:. 

(S=»5(l)  (Tex.Clv.App.)  Judicial  notice  taken 
of  common  knowledge. — Oulf,  C.  &  S.  F.  Hj. 
Co.  V.  Bostick,  112. 

«S3lO(5)  (Mo.)  Judical  notice  taken  that 
Meramec  river  is  not  navigable.— Slovensky  v. 
O'Reilly,  478. 

^S3|l  (Mo.)  Judicial  knowledge  taken  of  cur- 
rent history.— State  ex  reL  Pdlock  v.  Becker, 
641, 

^=>I8  (Ark.)  Ck>mmon  knowledge  that  lands 
appreciated  in  value. — Jefferson  v.  Souter,  804. 
^s>2l  (Ark.)  GommoQ  knowledge  of  giving  of 
weight  slips  by  cotton  gins.— Missouri  Pac.  B. 
Co.  V.  MUton,  1090. 

«=329  (Mo.)  Judicial  notice  taken  that  statnte 
affects  cHily  certain  township. — State  ex  reL 
PoUock  V.  Becker,  641. 

<8=>44  <Tex.Civ.App.)  Judicial  notice  taken  of 

fovernment  control  of  railroads. — Gulf,  C.  & 
.  F.  By.  Oo.  V.  Bostick,  112. 

n.  PRBSUHPTIONS. 

®=>76  (Mo.)  Silence  of  defendants,  claimed 
bona  fide  purchasers,  affords  evidence  of  no- 
tice of  fraud.— Mathews  v.  ODonnell,  451. 
^»80(l)  (Mo.)  Instmction  allowing  damages 
for  impaired  ability  to  earn  money  after  be- 
coming of  legal  age  not  erroneous,  though  in- 
juries occurred  in  another  state;  presumption 
beiTiK  law  of  forum  same  as  that  of  such  state. 
—Hill  V.  Kansas  Oity  Rys.  Co..  206. 
«=980(l)  (Tax.  Civ.  App.)  Prcsumptton  of 
identity  of  law  of  other  state  with  that  of 
fomm.— Golden  Bod  Oil  Co.  No.  1  t.  NoMe, 
524. 

IV.  RBLKVANCY.  MATERIAI.ITY,  AND 

COMPHTBNCY  IN  GENBRAL. 

(A)  Faeta  In  laaae  and  ReleT«nt  t*  Zvsnev. 

«s>99  (Mo.App.)  What  evidence  to  "relovant.*' 
-Chambers  v.  Hines.  949. 

•e=»l23(n)  (Tw(.CIv.App.)  Stetement  of  mo- 
torman  immediately  after  and  at  place  of  acci- 
dent part  of  res  gesttB.— Hoaston  Electric  Co. 
V.  Schmidt,  6S7. 

'  (O  SlMllar  Favta  aad  nwuHWtlana. 

^134  (Tex.Civ^pp.)  Showing  of  similar  acts 
to  show  intent  inadmissible  where  intent  is 
immaterial.— liott  t.  DashleU.  1108. 

<S!)  Compet«ner> 

^=>I55(8)  (Tex.Civ.App.)  Portions  of  instru- 
ment from  which  excenit  has  been  offered  by 
one  party  are  admissible  only  where  explana- 
tory of  portion  first  offered. — Borke  v.  Burke, 
090. 

Admission  of  excerpt  from  letter  did  not 
warrant  admission  of  other  portions  which 
were  argumentative,  self-serv&g.  Immaterial, 

and  irrelevant.- Id. 

V.  BE18T  AND  SBCONDARY  BVIDBNCE. 

^al58(27)  (Tex.CIv.App.)  Testimony  admis- 
sible in  suit  to  quiet  title  over  objection  affida- 
vit of  defendant  and  wife  best  evidence. — Rat- 
field  T.  Hatfield.  850. 

VU.  ADMISSIONS. 

(A)  Nature,  Form,  and  Inoidents  In  Clen- 
eral. 

.<S=>2I3(4)  (T«x.Clv.App.)  Admission  held  not 
inadmissible  as  made  in  effort  to  compromise. — 
Ayres  V.  MacDonald.  597. 

«s>2]5(l)  (Tex.Civ.App.)  Correction  deed  ex- 
ecuted after  action  commenced  admissible  as 
admission.-.  Lott  v,  Dashiell.  1103. 
^215(3)  (Tex.CIv.App.)  Excerpt  from  let- 
ter held  admissible  as  an  admission  against  in- 
terest.—Burke  T.  Burke,  990. 


(B)    Br  Parties   or    Otber*   Interested  In 

Event. 

«=a222(l)  (MOj^pp.)  Admissions  aie  compe- 
tent.—Pin  teardd  V.  Hosch,  81. 
<^222(l)  (Mo.>^p.)  Admissknu  are  eompe- 
tent.— Latham  y.  Hoscb.  84. 

(C>  Br  Grantors,  Former  Owners*  or 
Privies. 

^230(1)  (Ark.)  Declarations  of  grantor  ad- 
missible against  successor  in  interest.— Jef- 
ferson T.  Souter,  801. 

(D>  Br  Avents  or  Other  Representatives. 

^3237  (Mo.)  Letters  written  by  proponent's 
daoghter  held  not  admissible  against  proponent. 
— Kuebn  t.  lUtter,  S. 

(MHy  Pvo»t  and  ESavt. 

^263(1)  (Me.App.)  Defendant  can  prove 
that  his  statement  against  interest  was  made 
by  mistake. — Hamra  v.  Ortcn,  495. 
«=3265(t3)  (McApp.)  Effect  of  admission  not 
annulled  by  assertion  that  it  was  not  true.— 
Pinteardd  v.  Hosch,  81. 

€=^265(18)  (Tex.Clv.App.)  Defendant's  un- 
contradicted admission  of  collection  of  note 
held  sufficient  evidence.— Ayres  v.  MacDonald, 
597. 

Tin.  DBCIiAnATIOHS. 

[A)  Katnre*  Form*  and  laeldenta  In  Oea- 
'  oral. 

«=9275'/2  tNew,  vol.  18  Key.No.  SMias] 

<Mo.)  Statement  of  decedent  fteW  inad- 
missible.— Meffert  v.  Lawson,  81. 

IX.  HBARSAT. 

^314(2)  (Tex.Clv.Airp.)  Testimony  inadmis- 
sible, as  injecting  inference  witness'  mother 
thought  something  the  matter  with  testatrix's 
mind.— Dalton  v.  Dalton,  646. 
«=33I8(3)  (Mo.)  Finding  on  former  appeal 
that  injured  employee  was  not  in  distmarge 
of  dutr  inadndsBitAe  as  hearsay.— EUgley  v. 
Prior,  828. 

®=»322(5)  (Tox.Ctv.App.)  Testimony  errone- 
ous as  importing  rumor  as  to  testatrix's  in- 
competency.— DaltoQ  V.  Dalton,  546. 

X.  DOCUMiDNErARV  BVIDBNOH. 

(C)  Private  WrltlBflTS  and  Pnblicattons. 

€=»354(l)  (MoJlpp.)  Where  testimony  at  for- 
mer trial  introduced  books  of  accounts  of  wit- 
ness not  admissible.— Croraeens  v.  Sovereign 
Camp.  W.  O.  W..  287. 

^:»355(3)  (Tex.Clv.App.)  Delivery  receipts 
held  competent  to  show  delivery  of  building 
materiaL— Lake  r.  Jones  Idimber  Co.,  1011. 

(D)    Production,  Antltentlcatlon.  and  Kr- 
fect. 

«=>373(6)  (T«x.Clv^pp.)  Copy  of  letter  from 
Oklahoma  bank  commissioner  appointing  plain- 
tiff liquidating  agent  for  bank  admissible. — 
Golden  Rod  Oil  Co.  No.  1  v.  Noble,  524. 
«=s»376(9)  (Tex.Clv.App.)  Testimony  as  to 
correctness  of  pay  roll  held  sufficient  to  war- 
rant admission  of  payroll  in  evidence.— Lake  V. 
Jones  Lumber  Co.,  1011. 

XI.  PABOL  OR  EXTBIKSIO  EVI- 
DENCE ATFEOTING  WBITIN08. 

<A)  Contrndlctlnar,  Varrlnv,  or  Adding  to 
Terms  of  written  Instrnment. 

<3=>386(3)  (Mo.App.)  Judgment  regularly  en- 
tered on  docket  cannot  be  contradicted  by  pa- 
rol.—Hedgewood  V.  Sbiek,  5A. 
«S=>400(4)  (Ark.)  Note  given  for  tractor  con- 
taining reservation  of  title  not  a  written  con- 
tract excluding  oral  testimony  of  warranty. — 
Parrott  Tractor  Co.  v.  Brownfiel,  700. 
^=»400(4)  (Ark.)  Note  containing  reservation 
of  title  not  contract  of  sale  barring  parol  evi- 
dence.—Newlin  T.  Webb,  826. 
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«=»405(l)  (McApp.)  Holder  of  accideot  poli- 
cy bound  by  statements  in  application,  in  ab- 
sence of  fraud.— Banks  v.  Clover  Leaf  Gasnalty 
Co.,  78. 

«»4I9(2)  (Ark.)  Parol  testimony  admiaslble 
to  abow  true  consideration  in'Boit  for  breach 
of  warranty  in  deed.— Wade  T.  Texarkana 
Building  &  Loan  Ase'n,  937. 
<S=>4t9(3)  (Tax.Clv.App.)  Parol  evidence  ad- 
missible to  show  additional  consideration  and 
intent— Silliman  v.  Oliver,  867. 
€=>420(7)  (Tex.Cfv.App.)  Negotiable  Instm- 
ments  Law  did  not  change  rule  in  states  per- 
mitting evidence  of  conditional  deUvery.- Wa- 
ters V.  Byers  Bros.  &  Co.,  672. 

(B)  InvalldatiuK  Written  Inatnuneitt. 

€=3429  (Tex.CIvJVpp.)  Testimony  not  inad- 
missible aft  varying  contract  of  tenancy.— J.  M. 
Iladford  Grocery  Co.  v.  Noyes,  117. 
€=»432  (Tex.Clv.Apfi.)  Proof  notes  were  pa:r- 
able  only  from  profits  not  admissible  as  evi- 
dence of  failure  of  consideration. — Waters  v. 
Byers  Bros.  &  Co..  572. 

<3=3432  (Tex.Civ.App.)  Parol  evidence  admis- 
sible to  show  failure  of  consideration.— Silli- 
man V,  Oliver.  867. 

«=»434(8)  (Tex.Civ.App.)  Proof  of  fraud  in 

f)rocurement  of  written  contract  does  not  vio- 
ate  parol  evidence  rule.— Acme  Tire  &  Vul- 
canismg  Co.  v.  National  Cash  Register  Co., 

158. 

«=9434(i  1)  (Tex.CLv.App.)  Oral  agreement 
for  30-da^  test  is  admissible  in  corroboration 
of  fraud  in  procurement  of  written  contract. — 
Acme  Tire  &  Vulcanidng  Go.  v.  National  Cash 
Register  Co.,  158. 

(C)  Separate  or  SaliaeqiieBt  Oral  Avre*- 

ment. 

^::»44l(l)  (Mo.App.)  Antecedent  or  contem- 
poraneous oral  agreements  merged^Banka  v. 
Clover  Leaf  Casualty  Co.,  78. 
<S=:»442(  1 )  (Tex.  Civ.  App.)  CoUateral  oral 
agreement  not  admissible  if  it  contradicts  in- 
strument.— Waters  v.  Byers  Bros.  &  Co.,  572. 
«»444(6)  (Tex.Civj^pp.)  Permitting  proof  of 
delivery  tor  special  purpose  does  not  permit 
contradiction  of  ioetrument. — Waters  v.  Byers 
Bros.  &  Co.,  572. 

Parol  evidence  inadmiasible  to  show  delivery 
on  condition  as  to  time  and  manner  of  payment 
—Id. 

(D)  CoBBtraetlon  or  Avplloatlon  o(  Lan- 

gmmm*  of  Written  liutniment. 

«=s>46l  (2)  (Tax.ClvJKpp.)  Parol  evl^nce  ad- 
misstble  to  Show  deed  was  intended  as  mort- 

jtage.— Silliman  v.  Oliver,  867. 
^=>46l  (3)  (Tex.Clv.App.)  Intention  to  convey 
other  land  inadmissible  to  contradict  unambig- 
uous deed.— Kelly  v.  Wilson,  141. 

xn.  oranoir  etxdefcb, 

(A)  OonelaslouR    and    Oplnlona    of  Wlt- 
neMO*  in  Oeneml. 

«=>47l(5)  (Tex.Clv.App.)  Testimony  as  to  ef- 
fect of  conversation  held  not  a  conclusion  of 
witness.- Burke  t.  Burke,  990. 
«=347I(I7}  (Mo.)  Finding  on  former  appeal 
that  injured  employee  waa  not  in  discharge  of 
duty  inadmissible  as  conclu8t<m.— Bigley  v.  Pri- 
or, 828. 

^==>A78{1)  (Mo.)  Nonexpert  witness  cannot 
give  opinion  as  to  mental  condition.— Kuehn  v. 
Bitter,  6. 

<C)  Cowpetcner  of  Experts. 

^=»540  (Me.)  Experienced  conductor  qualified 
to  testify  to  custom  of  motonnan  to  await  sig- 
nal.—Chapman  v.  Kansas  City  Rys.  Co.,  177. 

(F>  Kffeot  of  Opinion  Bvldenoe. 

e=»S74  (Mo.)  Expert  evidence  showing  plain- 
tiff was  not  of  sound  mind  /teltl  overcome 
opinion  of  acgiuintances.— Smith  v.  Smith,  183. 


XIT.  WBIGHT  AMD  SPFFIOIBWOY. 

4=»588  (Mo.)  Intelligence,  experience.  Inter- 
est, etc.,  considered  in  determining  probative 
force  of  testunony.- Meffert  v.  Lawson,  31. 
^=3588  (Mo.)  Evidence  as  to  impeded  view 
held  contrary  to  physical  facts. — Alexander  v. 
St.  Louis-San  Francisco  By.  Co.,  44. 
€=»588  (Mo.)  Jury  may  refuse  to  believe  wit- 
nesses.—Anderson  T.  Kansas  dty  Bya.  Co., 
203. 

<P»588  (Mo.)  Testimony  keU  contrary  to 
physical  facts. — Waldmann  t.  Skralnka  Const. 
Co.,  242. 

«ss»588  (MaApp.)  Bvidenee  held  not  to  riiow- 
plaintifTs  story  was  contrary  to  physical  facts. 

— Mc-Mahon  v.  Kansas  City  Rys.  Co.,  64. 
€=s>590  (Mo.)  Interest  or  lack  of  interest  in 
result  considered  in  determining  probative  force 
of  testimony.— MeflFert  v.  Lawson,  31. 

BXCEPTIONS,  BILL  OF. 
See  Appeal  and  Bnror,  ^544-048. 

EXECUTION. 

V.  STAY,  4UA9HIIirG,  TACATINO,  Aim  RE- 
LIEF AGAINST  EXECUTION. 

«=>I72{4)  (Tex.ClvJKpp.)  Petition  for  injunc- 
tion need  not  state  in  terms  that  injur  vUl 
result- Magee  v.  Fklm.  321. 

VII.  SALKS. 

(A)  Maaner,  Conduct,  Valldltr,  and  Con- 
flrmlnv  or  Vaeatlnc 

^251(2)  (Tsx.Clv.App.)  Jn^ment  creditor 
may  move  to  set  aside  sale  where  irregolaritieB 
result  in  inadequate  price. — Campbell  v.  Bieh- 

ardB,  532. 

«=3253(l)  (Tex.Clv.App.)  Notice  of  motion  to 
set  aaide  sale  under  execution  held  suffident. — 

Campbell  r.  Richards,  532. 

EXECUTORS  AND  ADMINISTRATOBS. 
See  Descent  and  DistrUration;  Wills. 

IT.  >COLLBCTIOir  AVD  MANAOBlIBirT  OP 
BBTATHL 

(A)  In  General. 

^a»S7  (TM.Clv.App.)  Bxecator  employing 
broker  held  personally  respmsiUe  for  com- 
mission.—Mitcnell  V.  Teagae,  1040. 

V.    AUiOWANCBS  TO   SURTIVflTO  WIFB. 
HUSBAND,  OB  CULDRBK. 

«=»175  (Mo.)  Right  to  quarantine  ceaaea 
when  right  to  dower  ceases.— C.  M.  Smith  Bros. 
Land  &  Investment  Co.  v.  Phillips,  413. 
(S=»I67  (Mo.)  Right  of  quarantine  not  affected 
by  intervening  homestead  rights. — C.  M.  Smith 
Bros.  Land  &  Investment  Co.  v.  Phillips,  413. 
€=»I89  (Mo.)  Widow's  quitdaim  deed  held  to 
convey  all  of  her  rights. — Dennis  v.  Gorman,  50. 

TI.  AJULOWANCE  AND  PAYHEIfT  OF 
CLAIMS. 

(A)  UablUtles  of  Batate. 

«»>22l(3)  (Ark.)  Testimony  of  Joint  grantees 
that  broker  made  no  claim  on  them  for  com- 
pensation inadmiasible  on  broker's  claim  against 
administrator  of  one  grantee.— WUUama  v. 
Sanderson,  1003. 

VUI.  BALBB  AND  CONVEYANCES  CHDBIR 
ORDER  OF  COURT. 

(A)  When  Antliorlsed. 

^=»329(2)  (Mo.)  Sale  of  homestead  for  pay- 
ment of  decedent's  debts  void.— Dennis  v.  Gor- 
man, 50. 

Sale  of  homestead  for  decedent's  debts  only 
permitted  When  there  are  no  children. — Id. 

Homestead  cannot  be  sold  for  decedent's 
debts  because  widow  and  heirs  moved  away. 
-Id. 

Interest  of  grandchild  not  subject  to  sale  for 
decedent's  debts.— Id. 
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«=>329(2)  (Tex.CIv.App.)  Homestead  ot 
Tiving  wife  could  not  De  subjected  to  < 


8ur- 
debts 

other  than  secured  purchase-mooey  nucea.— 
!^  V.  Gose,  348. 

(O)  Sale. 

^=9377  <Mo.)  Children  and  grandchild  not  es- 
topped to  attack  sale  of  homestead  for  debts. 
—Dennis  t,  Gorman,  60. 
«=3383  (Mo.)  Sale  dt  homestead  for  p»ment 
of  decedent's  debts  void  and  open  to  ooUateral 
attack.— Dennis  t.  Gorman,  SO. 

EXEHFnONS.  ' 

See  Homestead;  Taxation,  ®=>241. 

IV.  PROTmCTION  AND  BN FORCE MBUIT  OP 

BIGHTS. 

<^I27  (Arit.)  Exceptions  to  schedule  of- ex- 
emptions held  suffiaent  on  demnrrer.^Pearce 

V.  Harden,  925. 

EXPLOSIVES. 

^»I0  (Aflt.)  Contrinutory  negligence  of  per- 
son  injured  heid  for  the  jary.— Magnolia  Petro- 
leum Co.  V.  Johnson,  OSO. 

Neglieence  of  servante  delivering  gasoline 
AcM  a  jury  question.— Id. 

FACTORS. 

See  Brokers. 

<£=>6  (Mo.)  Contract  for  sale  of  rugs  on  con- 
signment entire  and  in^visible.— Asadorian  t. 
Rayman,  467.  " 

fSLLOW  SERVANTS. 
Sec  Master  and  Servant,  «=»1T»-201. 

FIRES. 

See  BailrDads,  «es>482-4S4. 

FOOD. 

<&=3t  (Mo.)  Inspection  laws  within  sphere  of 
Rtate's  ButhoritT.— Gocft-Cola  Bottling  Co.  v. 
Mosby,  446. 

Act  providing  for  inspection  ot  samples  of 
6oft  drinks  not  invalid.— Id. 

Soft  drink  inspection  act  providing  no  pen- 
alt;  for  manufacture  not  invalid. — Id. 

Soft  drink  inspection  act  not  a  revenue  meas- 
ure on  account  of  fee  prescribed.— Id. 
4=>3  (Mo.)  Soft  drink  inspection  act  not  a 
revenue  measure.— Coca-Cola  Bottling  C«.  t. 
Hosby,  446^ 

FOREIGN  CORPORATIONS. 

See  Gorporatiooa,  ^642-661. 

FORMER  JEOPARDY. 

See  Oiimlnal  Law.  «=3l7&-184. 

FRAUD. 

See  Franda,  Statute  of;  Fraudulent  Gosvey- 
ances, 

I.  DBCBFTIOH  COlTBTITUTlNa  PRAIJD, 
AND  LIABILITY  THEBBFOU. 

«=>i3(2)  (Mo.)  "Scienter"  defined.— Morrow 

V.  Franklin,  22i 

Trust  company's  directors  chargeable  with 
knowledge  of  value  of  stock.— Id. 

Instruction  on  representations  ia  financial 
statement  inducing  purchase  of  stock  held 
proper,— Id. 

^=»23  (Mo.)  Stockholder  buying  stock  from 
director  entitled  to  rely  on  representations.— 
Morrow  v.  Franklin,  224. 

€s>28  (Tex.Civ.App.)  Purchaser  in  unrecord- 
ed deed  entitled  to  damages  on  vendor's  resale 
to  Innocent  purchaser.- £]Idridge  v.  Barreda, 
319. 

Vendor's  appropriation  of  vendor's  land  by 
resale  unjustifiable.— rid. 


II.  ACTIONS. 
(B)  Fardea  and  FleadtB*. 

<9=>45  (Mo.)  Scienter  must  be  pleaded.— Mor- 
row V.  Franklin,  224. 

Petition  charging  scienter  in  effect  sufficient. 
-Id. 

Petition  held  to  allege  scienter.- Id. 

(C)  Bvldeac*. 

®=s>54  (Mo.)  Evidence  of'  conations  aubse- 
quent  to  sale  of  stock  held  admiaaiUe^Morrow 

V.  Franklin,  224. 

«»59(l)  (Tex.CIvJ^np.)  Damage  to  purchas- 
er defrauded  by  resale  Is  value  of  land  with 

interest— Eldridge  v.  Barreda,  319. 
€=>59(2)  (Mo.)  Measure  of  damages  on  sale 
of  stock.— Morrow  v.  Franklin,  224. 

(B)  Trial*  Jadanneatf  and  Barlew. 

®=364(3)  (Mo.)  Substantial  evidence  of  one 
false  representation  makes  question  for  jury. 
—Morrow  v.  Franklin,  224. 

Evidence  held  to  make  qaestion  for  ^ry.— Id. 
«s»65(l)  (Mo.)  Instruction  on  value  of  atock 
not  erroneous.— Morrow  v.  Franklin,  224. 

Refusal  to  withdraw  expressions  of  opinion 
made  in  connection  with  representations  of  fact 
not  erroneoua.— Id. 

FRAUDS,  STATUTE  OF. 

VI.  BBAL  PBOPHRTY  AND  BSTATES  AND 

INTBRBSTS  THBRBlN. 

«»56(5}  (TM.Clv.App.)  The  statute  applies 
to  eveiy  agreement  to  alienate  existing  interests 
in  land.— Gillett  v.  Hudspeth,  850. 
«s>63(l)  (Tex.CivJ^pp.)  .Contract  to  pay  at- 
torney's fees  from  moneys,  goods,  or  other 
property  recovered  in  suit,  held  not  to  con- 
vey estate  in  lands.— Gillett  v.  Hudspeth.  850. 

Where  contract  to  pay  attorney  s  fees  did 
not  convey  interest  in  lands,  prior  to  acquisi- 
tion of  such  interest,  one  could  verbally  waive 
bis  interest  in  the  contract.— Id. 
€=363(2)  (Ky.)  Oil  or  gas  lease  must  be  made 
and  assigned  in  writing.~Eash  v.  United  Star 
OU  Co..  898. 

€=>63(4)  (Tex.Civ.App.)  Verbal  agreement 
not  to  take  possession  ot  property  under  writ- 
ten contract  could  not  divest  rights  of  life  ten* 
ant. — Campbell  v.  McFarlane,  110. 
«e=s>74(l)  (Tex.Civ.App.)  Applies  to  alterna- 
tive contract  to  convey  land  or  pay  liquidated 
damages. — Sonnenberg  v.  Ernst,  664. 

Vni.  RB«VISITB9  AND  SUFFIdBITCr  OF 
WRITING. 

^115(4)  (Ky.)  Vendor  is  party  to  be  diarg- 
ed.— Kash  V.  United  »tar  Oil  Co.,  898. 

Sales  contract  binding  on  both  parties  if 
memorandum  signed  by  vendor  and  accepted  by 

purchaser. — Id. 

€=>M6(5)  (Ark.)  Inapplicable  to  broker's  con- 
tract for  sale  of  real  estate. — Dallas  v.  Moseley, 
1084. 

«=>M8(I)  (Ky.)  Writings  alleged  held  insuffi- 
cient as  a  memorandum  to  take  assignment  of 
oil  lease  out  of  statute. — Kash  v.  tJnited  Star 
OU  Co.,  898. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

^129(5)  (Tex.Civ.App.)  Part  payment  of 
purchase  price  does  not  take  contract  out  of 
the  statute.— Sonnenberg  v.  Ernst,  664, 
«=3l29(tl)  (Tex.Civj\pp.)  Parol  sale  upheld, 
where  grantee  pays  consideration,  enters  on 
premises,  and  makes  improvements. — Hunt  v. 
Evans.  864. 

«s>l29(n)  (Tn.CW.Afp.)  Parol  sale  AcM not 
within  statute  where  purchaser  paid  purt  of 

{irice,  took  possessitm,  and  constructed  dwell- 
og  on  lot— Shannon  T.  Staha,  1038. 
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«=»t3l(t)  (MoApn.)  Contract  within  statute 
lan  be  modified  ooly  by  compliance  with  stat- 
ute.—Kuller  V.  Presnell,  S02. 

How  aales  contract  within  Btatnte  can  be 
modified.— Id. 

€»I38(2)  (Tex.Cfv.App.)  Becoverj  of  part  of 
piircliase  prife  paid  oiay  be  had  eren  if  con- 
tract was  oral.— Sonnenberg  t.  Srnat,  064. 

X.  PLBADINO*  EVIDENCB,  TRIAL.  AND 
REVIBW. 

«s>l46  (T«x.Clv>pp.)  Statute  works  no 
change  in  pleadings,  but  establishes  rule  of  evi- 
dence.—OiUett  V.  Hudspeth.  850. 
^148(1)  (TulCIvJ^PPJ  Contract  presumed 
valid  and  enforceable^-nSonnenberg  t.  Hajek, 
563. 

^=>I48(2)  (Ky.)  Agreements  presumed  oral 
unlesf  otherwise  alleged.— Kash  t.  United  Star 
Oil  Co.,  898. 

«=s>148(2)  (TflK.Clv.App.)  Release  of  interest 
in  land  presumed  in  writing,  where  fact  not 
alleged.—Oillett  v.  Hudspeth,  850. 
^150(2)  (Tex.C)v.App.)  On  general  demur- 
rer, a  pretiumption  arises  that  a  contract  with- 
in the  statute  of  frauds  was  in  writing. — Son- 
nenberg T.  Ernst,  564. 

FRAUDULENT  CONVEYANCES. 

I.  TBAirSFERS  AlTD  TRAHSACTIOMS 

nrvAUD. 

<C)  Pvopertr  and  Rfshta  Tranaf«rred. 

43»5I(I)  (Mo.)  Disposition  of  exempt  prop- 
erty not  fraudaient.— Ulrich  t.  Pierce,  401. 

(D)  IndebtedaesB,  ImoItcdct.  mad  Intent 
off  Graator. 

«=3»54(l)  (Mo.)  Owner  of  land  not  indebted 
could  convey  as  he  chose.— Ulrich  t.  Pierce, 
401. 

(I)  Rateatlon  of  PoaaCMlon  Or  Apparent 
Title  by  Qrantov. 

«S3I54(I)  (Mo.)  Failure  to  record  deed  not 
evidence  of  fraud.— Ulrich  v.  Pierce,  401. 

(J)  Knowledge  and  Inteat  af  Ovaatee. 

4=s>l62(l)  (Me.) '  Plaintiff  mUBt  sbowpurpose 
and  that  tranaferee  partidpated^UIrich  v. 
Pierce.  401. 

Ill,  RBMBDIBS  OF  CREDITORfl  AND  PCR- 
^^  PVRCHASBRS. 

(D  Pleadlnar. 

^=>26i(\)  (Mo.)  Existence  of  homestead  as 
matter  of  defense  not  necessary  to  lie  pleaded. 
—Ulrich  v.  Pierce,  401. 

(G")  Evidence. 

i8=>27l(3)  (Mo.)  Fraud  most  be  proved.- Ul- 
rich V.  Pierce.  401. 

GAMING. 

in.  ORIMIlf  AL  REBPOIVSIBILITY. 
(A)  OtteaBee. 

^63(2)  (TflX.Cr.App.)  Statutes  held  confiict- 

ing.- Francis  t.  State,  074. 

(S=963(2)  (Tex.Cr.App.)  Statutes  not  in  such 

conflict  as  to  effect  repeal.— Fridge  v.  State, 

979 

^'63(3}  (Tex.Cr.Anp.)  Statute  making  of- 
fense misdemeanor  held  not  repealed  by  later 
statute  making  it  felony.— Francis  v.  State, 
974. 

$=>76  (Twt.Cr.App.)  Statute  dietingiiinlies  in 
paniabment  between  person  permitting  gnm- 
bling  on  premises  and  one  rnnning  premises 
for  purpose  of  gambling.— Francis  v.  State, 
074. 

(B)  Proaecntlon  and  Pnnliihment. 

^s>9i  (Tex.Cr.App.)  In  protiecution  for  keep- 
ing a  place  for  gambling,  allegation  that  per- 
sons gambled  there  is  not  necesaary.~-San- 
ibez  V.  State,  882. 
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In  prosecatfon  f6r  keeping  a  place  for  gam- 
ing, indictment  need  not  allege  that  the  place 
was  not  a  private  residence. — Id. 

Allegation  of  bow  or  by  what  means  defend- 
ant held  or  obtained  intereat  in  gambling  bouse 
unneceasary. — Id. 

«=>d2  (Tex.CrJtpp.)  Indictment   tor  permit- 
ting gambling  held  insufficient,  in  failing  to 
charge  that  the  premises. were  appurtenant  to 
public  place.— Francis  v.  State,  »74. 
«=392  (Tex.CrJ^pp.)  Coont  for  renting  must 
allege  premises  were  appurtenant  to  a  public 
place.— Deisher  t.  State.  978. 
<S=»94(2)  (Arte.)  Defendant  charged  with  op- 
eration of  gambling  house  cannot  be  convicted 
of  gaming.— Coppersmith  v.  State,  777. 
«=»97(l)     (Tex.Cr.App.)    Whether  witness 
knew  of  good  men  who  played  cards  properly 
held  immateriaL— Fridge  v.  State,  979. 
®=397(l)  (TexXrApp.)  In    prosecution  for 
keeping  gambling  house,  admission  of  evidence 
that  defendant  had  interest  in  gambling  house 
held  not  -error.— Sanchez  v.  State,  982, 

Evidence  that  defendant  played  certain  games 
and  bet  on  them  held  admissiUe.- Id. 
«=»97(2)  (Tex.Cr.App.)  Evidence  that  monte 
table  was  operated  held  admisaible.-^anchex  v. 
State.  982. 

«s»98(5)  (Ark.)  Evidence  held  to  sustain  con- 
viction.—Cain  v.  State.  779. 
^>96(5)  (Tex.Crj^pp.)  Evidence  necessary 
for  conviction  for  renting  premises  to  be  used 
in  gambling  stated.— Delsher  v.  State,  978. 
^=>98(6)  (Tex.Cr.ApD.)  Evidence  necessary 
for  conviction  for  peilnitting  use  of  premises 
for  gambling  itated. — Deisher  v.  State,  978. 
€=»r02  (Tax.Cr.App.)  Refusal  of  charge  that 
it  must  be  proved  that  defendant  owned  or 
had  a  lease  on  premises,  or  some  interest  there- 
in, was  not  error.— Sanchez  v.  State,  982. 
«=>I06  (Tex.CrJkpp.)  Offense  alleged  held  to 
be  misdemeanor.— Francis  v.  State.  974. 

OABNISHMENT. 

TI.  PRDCBKDINOS  TO  SUPPORT  OR 
BIfFORCB. 

4=»I57  (Ark.)  Withdrawal  of  money  garnish- 
ed immaterial  where  deposited  In  registry  of 
court— Garrett  v.  Big  Bend  Plantation  Co.,. 
1079. 

GIFTS. 

I.  imPER  VIVOS. 

«=»4  (Mo.)  Delivery  and  acceptance  with  in- 
tent to  transfer  title  is  essential  to  gift  inter 
vivos.— Albrecht  v.  Slater,  8. 
^=922  (Mo.)  Constructive  or  symbolic  delivery 
does  not  sustain  gift  inter  vivos. — Albrecht  v. 
Slater,  8. 

€=»49(l)  (Mo.)  Evidence  to  establish  gift  aft< 
er  donor's  death  must  satisfy  beyond  reasonable 
doubt.— Albrecht  v.  Slater,  & 
^»49(6)  (Mo.)  Evidence  held  insufficient  to 
sustain  claim  of  inter  vivos.— Albrecht  v.  Slat- 
er, 8. 

GUABANTY. 

See  bdemnity. 

I.  RB4tJlSITB8  AND  VALIDITY. 

^=>24(l)  (Ark.)  Of  royalty  to  mine  lessors 
held  not  canceled  by  their  execution  of  a  sub- 
sequent deed.— Cummina  Bros.  v.  Snbiaco  Coal 
Co.,  107(>. 

HABEAS  CORPUS. 

n.  JDRISDICTIOIT.  FROCBBDUraS,  AHD 
RBLIBF. 

®=»85(I)  (Tex.Clv.App.)  Facts  to  be  proved 
to  deprive  parent  of  custody  of  child  as  againut 
other  person  to  whom  child  has  been  commit- 
ted.— Garner  v.  Bowles,  |3(M). 
(&=»d9(3)  (Tex.CivJ^pp.)  Custody  of  childreQ 
determined  by  their  welfare.— Garner  v.  Bowles. 
300. 
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«=399(4)  (T6X.CIvJVpp.)  Cburch-golss  de- 
TOutness  not  dctenoiuatiTe  as  to  right  to  cus- 
tody Of  child.— Kendall  v.  Williama,  296. 
^99(4)  (T«i.C)v.App.)  Father  who  Is  a  fit 
pertfVD  to  care  for  children  and  is  able  ttoan- 
cialiy  will  be  sireik  custody.— Gamer  t.  Bowles, 
800. 

«s9t  13(12)  (TflX.Clv.App.)  Finding  of  lower 
court  as  to  proper  custody  of  child  is  conclu- 
sive, unless  against  great  preponderance  of 
evidence.— Kendall  v.  Williams,  290. 

HABMIJCBS  BRBOR. 

See  Appeal  and  Error.  «=»1029-1073:  Ctiml- 
nal  Law,  «s>U66-1172. 

HAWKEftS  AND  FEDDLEBS. 

«=»3(l)  (Ky.)  Oil  con^pany  Md  not  ''jatd' 
<Uer."— Kentucky  Consumers'  Oil  Co.  t.  Com- 
monwealth, 892. 

HIGHWATS. 

See  Bridges. 

II.  HIGHWAY  DISTRICTS  AHD  OFFIGEiRS. 

^=»90  (Artt.)  Amendment  to  road  act  held  to 
terminate  district's  contract  with  purchaser  of 
bonds. — Western  Bandolph  County  Road  Im- 
provement Dist.  V.  Clifford,  914. 

District  not  bound  by  contract  made  prior 
to  comi^eted  aBsesBment  of  benafita.— Id. 

III.  COlfSTRVCTIOM;  IMPROVBHBlirT,  AHD 

REPAIR. 

^s>f03  (Tax.C)v.App.)  Ounty  Commissioners 
have  broad  discretion  as  to  where  macadam- 
ized roads  shall  be  laid  oat  and  built.— David- 
son V.  Wells,  518. 

Jjtiw  construed  not  to  reOuire  completion  of 
one  macadamized  road  to  county  line  before 
commencing  others.— Id. 

V.  RISGVLATIOIf  AND  VSK  FOR  TRAVHL. 
(B)  Uae  of  Hlar1iwa.r  and  Law  of  the  Road, 
®=>I86  (Tex.CrJVpp)  Act  requiring  motorist 
striking  a  person  to  render  assistance  constru- 
ed and  upheld.— Scott  v.  State,  1097. 

Indictment  of  motorist  tor  failing  to  render 
aid  to  person  struck  held  not  defective.— Id. 

Motorist's  iporance  of  injury  a  defense  for 
failing  to  render  aid.— Id. 

HOMESTEAD. 
I.  hati're:,  ACftvisinoir,  and  bxtbnt. 

(A)  Hatnre.  Creatloa,  anA  Davalloa  of 
Blatate  or  RlgAt  in  General. 

€=>l  (Mo.)  Special  statutory  estate  not  iot- 

erned  by  general  laws  of  descent  and  distribu- 
tion.— Dennis  v.  Gorman,  50.  ' 

(Mo.)  Laws   construed   as   liberally  as 
words  and  spirit  permit.— Haggard  v.  Haggard, 

18. 

^=>5  (Mo.)  Laws  to  be  liberally  construed.— 
Dennis  v,  Gorman,  50. 

Homestead  laws  not  construed  beyond  Intent 
of  Legislature.- Id. 

«=»I3  (Tex.ChrJ(pp.)  One  cannot  hare  both 
rural  and  urban  homflstead.— Acrey  v.  Castle- 
berry,  535. 

(D>  PrOpertr  Conatltntlnv  Homestead. 

$=s70  (Mo.)  Lands  constituting  "homestead" 
need  not  be  contiguous  if  used  in  connection 
with  dwelling  house  and  appurtenances. — Hag- 
gard V.  Haggard,  18. 

Farm  contributing  to  owner's  support,  though 
not  contiifuouB  with  residence  lot,  held  part  of 
homestead.— Id. 

III.  RIGHTS  or  si;rvivino  husband, 

WIFE,  CHILDREN,  OR  HBIRS. 

(&=I34  (Mo.)  Rights  determined  by  law  in 
force  when  husband  dies.— Dennis  v.  Gornum, 
50. 


«8=s>l42(l)  (Me.)  Grandchild  of  decedent  has 
no  right  of  joint  occupancy.— Dennis  v.  Gor- 
man, SO. 

«si>l46  (Mo.)  Widow's  guitdaim  deed  held  to 
convey  all  of  her  rights.— Dennis  v.  Gorman,  60. 

nights  of  widow's  grantee  terminated  by  re- 
marriage.—Id. 

^»I47  (Mo.)  Children's  rights  cease  on  remar- 
riage of  widow. — C.  M.  Smith  Bros.  Land  &  In- 
vestment Co.  V.  Phillips,  413. 
9=s>t50(l)  (Mo.)  Commission  to  aaaign  home- 
stead unnecessary  where  property  is  less  than 
¥1,QOO.--C.  M.  Smith  Bios.  Land  &  luTestment 
Co.  V.  PhiUipa,  418. 

T.  PROTBCTIOK  AND  BlfFOBCKHBHT  OF 
RIGHTS. 

«=»I88  (Tex.CIv.App.)  Where  party  taking 
conveyance  in  trust  to  pay  debts  had  been  over-' 
paid,  one  wbcun  he  failed  to  pay  could  not  fore- 
close on  homestead.— Ware  v.  Jones,  855. 

HOMICIDE. 

II.  MURDBR. 

<t»l3  (Ark.)  Malice  implied  from  purposely 
killing  with  deadly  weapon  without  provocation. 
—Webb  V.  State,  806. 

€=s>23(l)  (Ark.)  Malice  in  second  degree  mur- 
der implied.— Webb  v.  State,  806. 

V.  BXCVSABLB  OR  JUSTIFIABLE] 
IIOHICIDB.. 

4baI24  (Ark.)  Instruction  on  defense  of  prop- 
e^  held  properly  refused.- Brown  t.  State, 

VI.  INDICTHBNT  AND  INFOHHATION. 

^=>I27  (Ky.)  Indictment  held  sufficient.- Kirk 
T.  Commonwealth,  1060. 

VII.  EVIDBNCB. 
(B)  AdmlMlbllltr  In  General. 

<8=s»l56(2)  (Aril.)  Testimony  held  admissible 
to  show  defendant's  mentu  attitude  toward 
deceased  at  time  of  firing  shot- Brown  v.  State, 
762. 

€=>I7I(I)  (Ark.)  Testimony  as  to  what  oc- 
curred at  time  of  altercation  between  defend- 
ant and  deceased  admissible.— Brown  t.  State, 
762. 

®=3l90(6)  (Tex.Cr.App.)  Threats  not  naming 
deceased  admissible  if  it  can  be  reasonably 
gathered  that  he  was  meant. — Green  v.  State, 
962. 

^=»I93  (Ky.)  Evidence  held  too  vague  to  be 
admissfble.— Collins  v.  Commonwealth.  896. 
«5)»I98  (Ark.)  Testimony  that  deceased  took 
posaessioD  of  hogs  belonging  to  other  persons 
Mid  immaterial.— BrowD  v.  State,  762. 

(B)  Welarht  aud  Snttetencr. 

«=>236(l)  (Tex.Cr.AppJ  Death  from  defend- 
ant's shot  established.— ^reen  v.  tjtate,  962. 
«»250  (Ky.)  Bvidence  held  sufficient  to  con- 
vict  of  manslaughter.- Hoover  v.  Common- 
wealth, 1042. 

^s>25u  (Tex.Cr.App.)  Conviction   of  murder 
justified  by  evidence.— Green  v.  State,  9^. 
«B»253(I)  (Ark.)  Evidence  sufficient  to  sus- 
tain conviction  of  first  degree  murder.— Nors- 
worthy  v.  State,  708. 

®=»254  (Ark.)  Verdict  of  second  degree  mur- 
der warranted.— Webb  v.  State,  806. 

TUI.  THIAIj. 
(B)  Qnestloaa  for  Jnry. 

€=>268  (Ky.)  Evidence  of  murder  sufficient  to 
go  to  jury. — Kirk  v.  Commonwealth,  lO(X). 
(S=>269  (Ark.)  Whether  killing  was  done  with 
malice  aforethought  is  generally  for  the  jury,— 
McCabe  T.  State,  771. 

(C)  InstrncllonB. 

€=>300(l)  (Ark.)  Self-defense  in  resisting  ar- 
rest not  made  out— iTerry  t.  Stat^  673. 
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^»300(5)  (Ky.)  Instructioii  4X)iif using  right 
of  aelf-defense  with  officer's  duty  to  arrest, 
erroneous.— Collins  v.  C'ommoDwealth,  896. 
^300(11)  <Ky.)  Instmction  on  self -defense 
onautfaorized  by  eridence.— Kirk  t.  CkimmoD- 
wealth,  1060. 

<S=»300(I3)  (Tex.Cr.App.)  Requested  charge 
held  to  omit  conditions  aa  to  defendant's  con- 
duct necessary  for  seif-defense.— Green  t. 
State,  fifiti. 

^»300(I4)  (Ky.)  Instruction  on  self-defense 
held  to  omit  element  of  real  or  apparent  dan- 
ger.— Hoover  v.  Commonwealth,  1042. 
€=>30l  (Ky.)  Instruction  on  defense  of  fam- 
ily iicld  to  omit  element  of  real  or  apparent  dan- 
ger,— Hoover  v.  Commonwealth,  1042. 
^9302  (Ark.)  Refusal  of  inetructiona  aa  to 
_defendaQt's   right  to   protect  residence  held 
proper.— Williama  v.  State,  776. 
®=>a03  (Ark.)  Refusal  of  instructions  as  to  de- 
fendant's right  to  protect  property  held  proper. 
—Williams  v.  State,  776. 

$=3305  (Ky.)  Instruction  authoriBing  convic- 
tion as  abettor,  without  regniring  principal  to 
have  acted  feloniously,  erroneousr— Col&u  r. 

Commonwealth.  896. 

^»309(l)  (Ark.)  Instruction  on  manslaughter 
held  properly  modified  to  conform  to  statutory 
definition.— Brown  v.  State,  762. 
$=>309(5)  (Ky.)  Instruction  on  manslaughter 
anaathoriied  ^  eridence.— Kirk  t.  Common- 
wealth, 1060. 

X.  APPEAL  AND  ERROR. 

(Ark.)  Prosecuting  attorney's  exhibi- 
tion of  overalls  worn  by  deceased  at  time  of 
killing,  not  in  evidence,  held  not  reverBlble  er- 
ror.—Wood  T.  State,  1077, 
«s>340(l)  (Kjr.)  Instruction  referring  to  de- 
ceased as  white  man  held  not  prejudidol.- 
Kirk  V.  Commonwealth,  1060. 
(&=»342  (Ark.)  No  prejudice  from  conviction 
of  lower  degree  than  warranted  by  evidence. — 
Webb  V.  State,  806. 

HUSBAND  AND  WIFE. 
See  Ourtesv;  lUvorce;  Dower;  Uarriaie. 

I.  MUTUAL  RIQHTS,  DUTIBS,  AHD  UA- 
BILITIISB. 

^14(2)  (Mo.)  Purchase  of  land  by  hasband 
taking  title  in  himself  and  wife  makes  them 
tenants  by  entireties.— State  ex  reL  Boll  T.  El- 
lison. lOGS. 

V.  WIFB'B  SBPARATB  HBTATB. 
(B)  HiKkta  Md  Llabllltlea  of  Haaband. 

^138(2)  (Ark.)  Evidence  held  insufficient  to 
show  authority  of  husband  to  sell  standing  tim- 
ber on  wife's  land.— Dickson  t.  Love,  800. 

VII.  COHBI17NXTT  PROPSIRTY. 

4s>248/s  (T«x.Clv.App.)  Property  purchased 
by  husband  before  marnage,  but  conveyed  after 
marriage,  held  "claimed"  by  husband  before 
marriage  making  eucb  property  husband's  sepa- 
rate property.— Hand  v.  Errington,  567. 
«=»262(2}  (TftxXiVJ^pp.)  Husband  has  burden 
of  proving  separate  vliaracter  of  land  where 
deed  was  delivered  during  marriage  relation. 
—Hand  V.  Krrington,  567. 

«=>264  (Tax.Civ.App.)  Evidence  held  to  show 
that  property  purchased  by  husband  during 
marriage  relation  was  separate  property. — 
Hand  v.  Errington.  507. 

«g=>267(8)  (Tex.Clv.App.)  Presumption  prop- 
erty acquired  during  coverture  ia  community 
property  not  rebuttable  by  parol  eridence. — 
Elmore  v.  Saulnier,  1003. 

€=»273(9)  (Tex.Ctv.App.)  Existence  of  com- 
munity debts  presumed  more  than  30  years  after 
surviving  husband's  sale.— Hand  v.  Errington, 
567. 

Existence  of  community  debts  empowers  sur- 
viving husband  to  sell  commonity  estate.— Id. 
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«=3273(9)  (Tax.CIv.App.)  Community  surviv- 
or may  not  use  deceased  wife's  estate  except 
to  pay  community  debts. — Lipsitz  v.  Rice,  5M. 
<^273(I0)  (Tex.Civ.App.)  Husband's  credi- 
tors who  received  community  propertjtiiand 
credited  valuation  on  debts  not  purcbabers 
for  value  wituout  notice;  "innocent  purchaser." 
-Lipsitz  v.  Rice,  594. 

«=»274(I2)  (Tex.Clv.App.)  Evidence  held  to 
justify  finding  of  fraud  on  part  of  grantor  sur- 
viving husband  and  grantee  creditors. — Lipsits 
V.  Itice,  504. 

®=>  274  (4)   (Tex.ClvApp.)     Allegations  of 

fraudulent  sale  of  comipunity  property  held 
sufficient,  though  no  salt;  to  defraud  wife  al- 
leged.—Leatb  V.  Leath,  331. 

No  error  in  awarding  partition  of  community 
estate  and  decreeing  that  defendant,  who  fraud- 
ulently sold  part  thereof,  pay  entire  indebted- 
ness,— Id. 

•S=3276(2)  (Tex.Clv.App.)  Surviving  husband's 
authorization  to  manage  communis  property 
as  administrator  cannot  be  collaterally  attack- 
ed on  ground  of  dpfective  bond.— Tucker  v.  Im- 
perial Oi!  &  Development  Co.,  339. 
®=»276  (6)  (Tex.Ctv.App.)  Surviving  hus- 
band's authorization  to  control  and  dispose 
of  community  estate  authorized  bfs  oil  ond 
gas  lease,— Tucker  v.  Imperial  Oil  &  Develop- 
ment Co..  339. 

<3=>276(6)  (Tex.Civ.App.)  Sale  of  decedent's 
property  hy  mirvlving  wife  passed  no  title  to 
equity  of  redemption.— Slay  v.  Gose,  848. 

X.  BTTTICING  AHD  ALIBNATIICO. 

^=>325    (Mo.)    Where  defendant  wrongfully 
prevented  reconciliation  between  spouses,  she 
is  liable,  thouch  not  respoosible  for  the  ongina! 
spparation. — Hollinghausen  v.  Ade,  39. 
^=»326  (Mo.)  Husband's  stilt  for  alienation  of 
wife's  affpctions  not  barred  by  her  decree  of  di- 
vorce.— Pollard  V.  Ward  14. 
€=3326  (Mo.)  That  wife  on  procuring  divorce 
made  settlement  with  her  husband  will  not  es- 
top her  from  recovering  damages  for  alienation 
of  affections. — nollinghausen  v,  Ade.  39. 
4s>333(l)  (Mo.)  There  ia  no  presumption  of 
good  faith  in  case  of  interference  between 
spouses  by  brother  or  sister  of  one. — HoUing- 
hannen  v.  Ade,  39. 

®=3334(t)  (Mo.)  In  action  for  preventing  rec- 
onciliation, wife  may  recover  for  hijuries  to 
feelings,  loss  of  support,  and  society.— Honing- 

hausen  v.  Ade,  39, 

®=>334(3)  (Mo.)  Award  of  ?10.000  actual  and 
$f),000  punitive  damages  for  preventing  recon- 
ciliation between  spouses  not  excessive. — Hol- 
linghnuson  v.  Ade.  39. 

<S=>335  (Mo.)  Modification  of  instruction  in  ac- 
tion for  preventing  reconciliation  not  improper. 
—Hollinghausen  v.  Ade,  .W. 

Instruction  on  liability  of  defendant  for  alfen' 
ation  of  affections  proper.— Id. 

IMMUNITY. 
See  Constitutional  Law,  €=>206. 

IMPROVEMENTS. 

Bee  Municipal  Corporations,  <t=>293-OTL 

INDEMNITY. 

See  Guaranty, 

«=>8  (Tex.Clv.App.)  Contract  by  landowner 
to  indemnify  railroad  for  loss  for  damage  to 
stocic  hfM  to  apply  to  damace  only  on  land 
specked.— Houston  As  T.  C.  R.  Go.  T.  Lewis, 
346. 

INDICTMENT  AND  INFOBMAnON. 

See  Homicide,  <&=»127. 

IL  FUfDINO  AND  FILING  OF  INDICmilT 

OH  FREJIUKNTMBNT. 

«=»M(2)  (Tsx.Cr.App.)  Indictment  not  inval- 
id for  omission  from  record  of  names  of  grand 
jurors.— Glasser  t.  State,  968. 
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^=3ll<3)  (T«x.CrJlpp.)  Omission  of  names' 
of  graiid  joroTs  was  properly  corrected  ^ 
order  nunc  pro  tunc— QJasBer  t.  State,  998- 

T.  RBQCISITBS  AHB  SUPFICIBICOT  OF 
ACCUSATION. 

^»8S  (Ark.)  Accessory  after  the  fact  sufiB- 
ciently  charged— Terry  v.  State,  673. 

Facts  constituting  concealment  of  crime  need 
not  be  recited.— Id. 

«=>86(2)  (Tex.Cr.App.)  Allegation  of  venue 
hekt  suffident^-Sancfaes  T.  State,  982. 
«s»87(4)  (Ky.)  Indictment  must  allege  mis- 
demeanor was  committed  within  12  months. — 
Meredith  t.  Commonwealth,  70S. 
«=»93  (Ky.)  Defects  in  form  not  fataL-^Qrk 
T.  Commonwealth,  1060. 

«=>MI(3)  (Ky.)  Hole  as  to  indictment  nega- 
tiving ezceptioD  stated.— Dials  r.  Oommon- 
wealth,  888. 

^=>II9  (Ky.)  Surplusage  stricken  on  timely 
motion. — Stringer  t.   Commonwealth,  718. 

VI.    JOINDBR    OP   PARTIBS,  OFFBIfSBS, 
AMD  COUNTS,  DUFLIOITY,  AND 
ELECTION. 

«=»I25(42)  (Tex.CrJ\pp.)  Count  in  indict- 
ment for  manufacturing  and  possessing  liquor 
held  duplicitoua.— Vrazel  t.  State,  842. 
«=>I25(47)  (Ky.)  Indictment  charging  enter- 
ing of  railroad  car  with  intent  to  steal  held  not 
duplicitous. — Stringer' t.  Commonwealth,  718. 

IX.  1S8UB9,  PROOF,  AND  VARIANCE. 

«=3l66  (Ky.)  Proof  must  show  that  misde- 
meanor was  committed  within  12  months. — 
Meredith  t.  Commonwealth,  793. 

X.  CONVICTION  OF  OFPBNSEl  INOLVDEID 

IN  CHARGE. 

«=s>l89(8)  (Aril.)  Defendant  may  be  convicted 
under  indictment  charging  malicious  homicide 
though  kilUnir  was  done  in  committing  a  felony. 
— MeCabe  t.  State,  771. 

XI.  WAIVKR  OF  DBFBCTS  AND  OBJBC- 
TION8.  AHD  AIDBB  BY  VKRDICT. 

^»203  (Tex.Cr.App.)  Conviction  on  two 
counts  sustained  where  one  count  is  good.-^ 
Sanchez  y.  State,  982. 

INFANTS. 
See  Parent  and  ChOd. 

INJUNCTION. 

I.  NATVBB  AND  GROUNDS  IH '  OBIinQRAI*. 

(B)  Gronndii  of  Relief. 

«=>I3  (Tex.C1v.App.)  Refused  where  no  prob- 
able danger  to  plaintiff's  rights  shown. — Craven 

v.  Davison,  872. 

«=924  (Tex.Civ.App.)  Not  granted  where  pub- 
lic work  injuriously  affectea.-^raTen  v.  Da- 
vison, 872. 

n.  StTBJBICTS  OP  PROTBCTIOH  AMD 
R&LIBF. 

(B)  Propertr*  Goitvermnaea,  snd  Xmaiun- 
branoeN. 

«s»43  (Tex.Civ.App.)  Against  payment  of 
moneys  constituting  mere  chose  In  action  not 
granted.— Craven  v.  Davison,  872. 

(C)  Contraota.  > 

^=358  (Tex.CivJlpp.)  Restrictive  covenants 
enforced  at  instuucc  of  individual  purchasers 
of  lots.— Russell  Realty  Co.  v.  Hall,  996. 
4s»59(2)  (Mo.App.)  Lessor  may  be  enjoined 
from  discontinuing  service  of  electric  power 
to  lessee.— Eisenstadt  Mfg.  Co.  v.  Star  Bldg. 
Co.,  285. 

UI.  ACTIONS  FOB  INJUNCTIONS. 
«s>tl4(2)  (Tex.Clv.A|ip.)  Not  maintained  by 
private  dtiaen  to  enjoin  public  injury.— Hurley 
,  V.  Buchanan,  690. 
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^122  (Tex.Civ.App.)  Petition  properly 
verifled^Magee  v.  Palm,  321. 

IV.  PRBUUUHART  AND  IHTBRliOOUTORT 
INJUNCTIONS.  . 

(A)  Oronnds  and  FroeeedliiKS  to  Proevre. 
«s»l3S  (Tex.CIVj(pp.)  Granting  or  refasing  Is 
discretionary,^Dayidson  v.  Wells,  618. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy. 

INSTRUCTIONS. 

See  driminal  Law,  «=3761^644;  Trial,  «s>181- 
296. 

INSinUNCE. 

V.  THB  CONTRACT  IN  GBNERAU. 

(A>  Natvre,  Re«nlBlte>,  and  Valldltr. 

<&»I30(2)  (Mo.App.)  Application  for  insur- 
ance a  mere  request  not  binding  until  accepted. 
— Bonlis  V.  Clover  Leaf  Casualty  Co.,  78. 
<&=»13l(2)  (MoJKpp.)  Oral  contract  made  by 
agent  not  ratified  by  insurer  cannot  be  imputed 
to  it.— Banks  v.  CJlover  Leaf  Casualty  Co.,  7& 
>&==>I36(2)  (Mo.App.)  Policy  held  to  become 
effective  upon  aaceptance  of  unsigned  applica- 
tion and  delivery  of  polity. — Prindle  r.  Fidelity 
&  Casualty  Go.  of  New  York,  252. 

Facts  held  to  show  delivery  of  policy.— Id. 
<S=>l36f5)  (McApp.)  Failure  of  application 
to  contain  all  conditions  in  the  policy  does  not 
make  acceptance  of  policy  by  insured  necessary. 
—Prindle  v.  Fideli^  &  Casualty  Co.  of  New 
York,  ^63. 

(R)  CoMatruotton  and  Operation. 

®=>I7S  (MoJlpik)  No  liability  where  injury 
sued  for  occurred  day  before  policy  became  ef- 
fective—Banks V.  Clover  Leaf  Casualty  Co.,  78. 

X.  PORPBITURK  OP  POLICY  FOR  BRBACB 
OF  PROMIS»)ORY  WARRANTY,  COVE- 
NANT, OR  CONDITION  SUBSU^CI&NT. 

(B)  aiattan  Ralatins  to  Propertr  or  In- 

ter eat  1  nan  red. 

«=»328(5)  (Ky.)  Option  did  not  pass  title  to 
insured  building.- Home  Ins.  Go.  v.  Gbownln^ 

731. 

Kxecution  of  contract  of  sale  and  surrender 
thereof  no  chai^  of  title  or  interest  under  fire 
policy^Id. 

XI.  BSTOPPBL,  WAIVER,  OR  AGRBB- 
HBNTS    APPESCTING    RIGHT  TO 
AVOID  OR  PORFBIT  POLICY. 

«=»37S(I)  (Ky.)  Possession  of  bouse  by  ten- 
ant did  not  bar  recovery  under  fire  policy  where 
known  to  agent. — Home  Ins.  Co.  v.  Cbowning, 

731. 

^=>392(l)  (Mo.App.)  Conclusive  showing  that 
insurer,  canceling  policy,  kept  premium,  en- 
titled insured  to  directed  verdict  in  action  for 
wrongful  cancellation.—!i!Bllee  v.  Mutual  Life 
Ins.  Go.  of  New  York.  '280. 

XIII.  BXTEUfT  OF  I<OSS  AHD  UAJBIUTY 
OF  INSUBBR. 

(D)  Life  Saanrane*. 

^9515  (Tex.CIv.App.)  Provision  for  payment 
of  one-half  benefits  lor  d^ath  from  stated  dis- 
eases within  one  year  is  p rob ibited. — First 
Texas  State  Ins.  Co.  v.  Smalle:;,  314. 

Legislature'  can  prohibit  provisions  for  pay- 
ment of  less  than  lace  of  insurance  policy. — Id. 

XIV.  NOTICE  AND  PROOF  OF  LOSS. 

4=s>550  (Mo.App.)  Admissions  in  proofs  of 
death  not  conclusive  where  evidence  shows  them 
erroneously  made  or  tending  to  explain  or  con- 
tradict.~BuItralik  v.  Uetropolitan  Id£e  Ins. 
Cc  260;, 
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XTI.  RIGHT  TO  PHOCBBDS. 

«=s>583(2)  (Mo.  App.)  Insurer,  not  havine 
availed  of  the  facilitr  of  payment  clause,  may 
not  dispute  right  of  recovery  of  the  beoeS- 
ciary'a  assignee.— WUliamB  v.  UetropoUtan  lAte 
Ins.  Co.,  248. 

XVIll.  ACTIONS  OM  POLICIBS. 

«=^624(4)  (Mo^pp.)  Where  insurer  failed  to 
act  under  facility  of  payment  clause,  bene- 
ficiary's assignee  poBsessin^  policy  and  receipt 
book  could  sue  to  maintain  action. — Williams 
V.  Metropolitan  Life  Ins.  Co.,  248. 
«=s>646(l)  (McApp.)  Burden  of  proof  tliat 
delivery  of  a  policy  was  conditional  wai  on 
insurer.— Prindle  v.. Fidelity  &  Casualty  Co. 
of  New  York,  252. 

^»646(2)  (Ky.)  Issaance  of  policy  prima 
Jaeie  evidence  of  title.— Home  Ins.  Co.  v. 
Chowning,  731. 

4=3668(1)  (Mo.)  Instruction  change  of  bene- 
fidan  by  direction  of  president  of  corporate 
benenciary  valid,  thoa^  not  authorized  by 
hoard  of  directoxa,  ff  (resident  allowed  com- 
plete management  of  corporation,  held  error. 
— Colemsn  v.  Northwestern  Mat.  Life  Ins.  Co., 
187. 

4^668(1)  (Mo.App.)  Evidence  of  vexatious 
delay  to  pay  policy  held  infficient  to  go  to  jury. 
— Pnndle  t.  Flddity  &  Gastmlty  Co.  of  New 
York,  252. 

®=>668(7)  (McApp.)  Admissions  in  proofs  of 
death  as  to  insured's  111  healtli  at  time  policy 
issued  not  conclusive  as  to  whether  such  con- 
dition contribated  to  her  death.— Bultralik  T. 
HetropoUtan  Life  Ins.  Co.,  250. 

XX.  HVTVAIj  bbnbfit  insurancb. 

(A)  Corporations    and  AsaoclittlonK. 

4=3688  (Mo.App.)  -  Fraternal  benefit  soriety 
assessment  contract  is  subject  to  requirement 
of  return  premiums  before  alle^ng  misrepre- 
sentations.—Kribs  V.  United  Order  of  Forest- 
ers, 89. 

4=^688  (Mo.App.)  Benefit  society,  avoiding 
certificate  for  false  answer,  need  not  tender 
back  p^eminms  paid.— Cromeens  v.  Sovereign 
Camp,  W.  O.  W..  287. 

(B)  The  Coutmct  In  General. 

^711  (MoJKpp.)  Certificate  issued  by  for- 
eign insurance  company  held  aBsessmenC  insur- 
ance contract— Kribs  v.  United  Order  of  For- 
esters. 89. 

<&=>723(l)  (McApp.)  Representations  by  ap- 
plicant considered  as  warranties.— Cromeens  v. 
Sovereign  Camp,  W.  O.  W..  287. 
«»723(2)    (McApp.)  Instruction   making  a 
defense  of  misrepresentations  depend  on  pur- 
pose for  which  made  held  erroneous. — Cro- 
meens V.  Sovereign  Camp,  W.  O.  W.,  287. 
«=>724(l)   (Mo.App.)   Constitution    and  fay- 
laws,  forbidding  agents  of  camps  to  waive  con- 
ditions of  certificate,  vidid.— Cromeens  v.  Sov- 
ereign Camp,  W.  O.  W.,  287. 
«=>724(2)  (Mo>pp.)  Effect  of  false  answer 
in  application  not  waived  by  clerk  of  local 
camp  accepting  premiums.— Cromeens  v.  Sov- 
ereitrn  Camp,  W.  O.  W.,  .287. 

Clerk  of  local  camp  has  no  power  to  waive 
conditions  of  certificate. — Id. 

(D]  Forleltnre  or  Snapenalon. 

©=3755(5)  (Ark.)  Mere  formal  notice  of  de- 
linquency would  not  reinstate  suspended  mem- 
ber of  mutual  benefit  society. — Knights  and  La- 
dies of  Security  v.  Lewellen,  797.  ■ 

rB)  Benellcinrles  nnd  Beneflt*. 

^=^791(1)  (Ark.)  Amount  of  proceeds  of  cer- 
tificate on  death  before  six  months  stated. — 
Knights  and  Ladies  of  Security  v.  Lewellen, 
797. 

€=3791  (I )  (Mo.App.)  Aflpessment  insurance 
company  heJd  liable  for.  face  of  certificate.— 
Kribs  V.  United  Order  of  Foresters,  89. 


(F)  AettoM  for  B«B*>ta. 

^809  (Mo.App.)  MisrepreaentationB  no  de- 
fense to  assessment  contract  inanrance  unless 
premiums  are  returned.— Kribs  r.  United  Or- 
der of  Foresters.  89. 

e=»825(2)  (MoJkpp.)  Whether  false  represen- 
tations aa  to  disease  were  made  AeM  for  the 
inn.— Gromeena  v.  Sovereign  Camp,  W.  O.  W., 

INTOXICATING  UQUOBS. 

Tin.  CRIHINAIi  PROSECUTIONS. 

^216  (T«.CrJ^pp.)  Indictment  diarring  un- 
lawful posaeasion  of  liinior  n«ed  not  describe 
liquor  as  requiring  federal  tax.— SnlUvuk  t. 

Stote,  986. 

^222  (Ky.)  Indictment  Md  demnrrable  for 
failure  to  negative  exceptions  contained  in  en- 
acting clause  of  Btatnte.— Dials  v.  Common- 
wealth, 888. 

«=3223(3)  (Ark.)  Defendant,  indicted  for 
manufacture  of  whisky,  cannot  be  convicted  on 
proof  that  the  liquor  was  not  whisky. — ^Win- 
ston V.  State,  770. 

«=3224  (Tex.Cr.App.}  Burden  of  proof  oi 
matters  contained  in  exceptions  in  tlie  Dean 
Law  rests  upon  accused.- Hadnot  t.  State, 

1102. 

$=»22e  (Ky.)  Bvfdenco  as  to  acquisition  im- 
material in  prosecution  for  keepingi  for  sale. 
—Whitehead  v.  Commonwealth,  890. 
«=»233(l)  (Ark.)  Authorship  of  letter  in- 
forming prohibition  officers  as  to  location  of 
still  held  immaterisl.— Benson  v.  State,  758. 
«s>233(2)  (Tex.Cr.App.)  Officers'  testimony 
that  they  had  searched  defendant's  premises 
without  finding  intoxicating  liquor  aomissible. 
—Sullivan  v.  State,  986. 

<^236(IS)  (Ark.)  Evidence  Aefd  to  sustain 
conviction  for  making  intoxicating  liquor.— Ben- 
son V.  State,  758. 

«=»236(I9)  (Tea(.Cr,App.)  Evidence  Aeld  to 
sustain  conviction  of  manufacturing.— Howard 
V.  State,  847. 

•e:=>239(()  (Tex.Cr.AppO  Charge  held  to  sub- 
mit defense  that  defendant  had  had  possession 
since  before  the  law  prohibiting  possessitm  took 
effect.— Sullivan  v.  State,  986. 
^3239(7)  (Ky.)  Failure  to  Instruct  as  to 
keeping  for  personal  use  error  in  prosecution 
for  keeping  for  sale.— Whitehead  T.  Common- 
wealth, 890. 

nCBIGATION. 
See  Waters  and  Water  Courses,  «=3>2Q1. 

JEOPARDT. 
See  Criminal  Law,  «=»178-184. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 
See  Jnatlow  ol  the  Peace. 

II.  SPBCIAI.  OR  SVBSTITUTB  JVnGBB. 

®=3l9  (Tex.Clv.App.)  Litigant  who  conaented 
to  appointment  of  special  judge  cannot  in  con- 
tempt proceedings  impeach  such  judge's  acts.— 
WUliams  V.  Foster,  120. 

nr.  i»sarAi.iFiCATioir  to  act. 

<8=45  (T»x.Civ.App.)  Judge  held  not  diaquali- 
fied  by  relation  by  ''affinity"  to  litigant— Wil- 
liams V.  Foster,  120. 

JUDGMENT. 

For  judgments  in  particular  actions  or  pro- 
ceedings, see  also  the  various  speciflc  topics. 
For  review  of  judgmenta,  see  Appeal  u)4  Error, 

See  Execution. 
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IV.  BY  DBPAIIliV. 

^A)  Rcqnisltea  nnd  TallAItr- 

•  (01(2)  (T«x.Clv.App.)  Not  entered  agaiuBt 
defaultinx  party  under  pleadioffB  and  proof.— 
XiOtt  T.  Dashiell,  1103. 

<s»l26(l)  (Tex.Clv>pp.)  Court  cannot  ren- 
der judgment  for  i^ntiff  after  sustaining  de- 
murrer to  answer  without  eridenee  in  support 
of  plaintilTB  cause  of  action. — Springman  t. 
Heidbrink,  310. 

(B)  Opeatns  or  Betttmv  Aside  Defnolt. 

4»I87  (McApp.)  Courts  hare  inberent  pow- 
er to  set  aude  default  judgments  duriiLe  their 
term.— Broner  t.  IngersoU-Band  Drill  Co., 
206. 

^»I40  (Moj\pp.)  Statute  as  to  setting  aside 

ketd  inapplicable  wliere  defendant  personally 
served  does  not  appear.—Bruner  t.  Ingersoll- 
Band  DriU  Co.,  266. 

«s»l43(3)  (MeJ^pp.)  Cannot  be  set  aside  as 
for  irregularity,  where  defendant  failed  to  ap- 
pear in  reliance  on  third  person's  promise  to 
defand.— Bruner  IngersoU-Band  Drill  Co., 
266. 

VI.  OM  TRIAL  OF  ISSVES. 
(B)  Parties. 

^:»240  (Aril.)  Joint  judgment  proper  against 
conspirators.— Hall  r.  Webb,  821. 

(C>  Conformity  to  Procosa,  Plcadins*, 
ProofH,  ond  Verdict  or  Flndlnata. 

^9252(5)  (Ky.)  Recovery  on  quantum  meruit 
in  action  on  void  contract  where  prayer  was 
for  all  proper  relief. — Proctor  v.  ConlaTflle  ft 

N.  R.  Co.,  7-^5. 

«S9256(I)  (Tex.CIv.App.)  Must  be  responsive 
to  pleadings  and  facts  found  by  jury. — ^Ware  v, 
Jones,  355. 

«S9256(2)  (T6X.ClvJ^pp.)  Cannot  be  entered 
on  spedu  verdict  omitting  to  find  on  a  ma- 
terial isaue.— Dugger  v.  Alien,  843. 

VIII.  AHnNDMBNT,  CORRRCTIOIV,  AND 
KKVIBW  IN  same:  COl'RT. 

«=3335(2)  (Mo.App.)  Defendant,  making  no 
effort  to  defend,  not  entitled  to  relief  on  writ 
of  error  coram  nobis. — Bruner  v.  Ingersoll- 
Band  Drill  Co.,  266. 

Defendant  not  entitled  to  relief  on  bill  of 
reyiew  when  negligent,  and  plaintiff  not  guiltr 
of  frand^Xd. 

IX.  OPRNING  OR  VACATING. 

4=3379(1  >  (Tsx.Clv.App.)  Meritorious  defense 
necessary  on  application  to  set  aside  judg- 
ment.— Campbell  v.  Richards,  532. 
«s>395  (Tex.Clv.App.)  Judgment  in  suit  to 
enforce  vendor's  liens  vacated  in  part.— Davis 
T.  Walker,  r^. 

X.  B^UITABLB  RELIEF. 
(B)  Jnrlvdietion  and  PpoeeedlntfS. 

i^-j  401(1)  (Tex.Clv.App.)  Presumptions  in  fa- 
vor of  validly  of  judgment  do  not  control  in 
a  suit  directly  attaclting  judgment.— Turner  v. 
McFarland,  296. 

XIII.  MBRGER  AND  BAR  OF  CAUSBg  OF 
ACTION  AND  DBFBNSBS. 

(A)  Jndsmonta  Operatlvo  mu  Bar. 

4b»5S9  (Mo.)  Urder  for  payment  of  surplus 
money  arising  from  tax  aale  not  res  judicata 
of  title.— Mathews  v.  U'Donuell,  461. 

XIV.  concijUSIvenbss  of  adjudi- 
cation. 

(A)  Jadmnents  ConclnilTo  In  <3«ner«t. 

«S3844  (Mo.)  Finding  in  will  contest  case  not 
binding  in  another  case. — Byrne  v.  Byrne,  461. 

(B)  Peraontt  Concluded. 

«ES>708  (T«c.ClvJ^pp.)  Inadmissible  against 
one  not  party  to  former  suit.— Eldri4|«  t. 
Barreda,  Slfl. 


XV.  LIRN. 

«=>768(l)  (Tex.Clv.App.)  Mere  flllag  of  ab- 
stracts of  judgment  not  recording  thereof. — 
City  Nat  Bank  of  Corpus  Christi  v.  Craig, 
631. 

XIX.  gCSPBNSION,    BNFORCBBIEiNT,  AND 

REVIVAL. 

«=»853(l)  (Tex.Clv.App.)  Judgment  Aeld  dor- 
mant 12  months  after  date  though  appealed 
from.— Ayres  v.  MacDonald,  697. 

XX.  PATHBNT,  SATISFACTION,  MBRCIBR, 

AND  DISCHARGE. 

«=>875  (Tex.Clv.App.)  Judgment  hOd  extin- 
guished when  judgment  creditor  received  prop- 
erty exceeding  amount  of  judgments— Ayres  v. 
Ma<a>onakl, 

JfCDICIAL  POWKB. 

See  OwBtitntimMl  Law, 

JURT. 

See  Criminal  Law,  «s>854-866. 

n.  BIGHT  TO  TRIAI<  BT  JVRT. 

«=928(6)  (T0X.CIvJ^pp.)  Where  parties  vol- 
uutarily  try  case  without  jury  during  vacation, 
judgment  stands,  though  no  written  agreement 
to  do  so.— Berry  v.  American  ^o  Grande  Land 
&  Irrintion  Co.,  781. 

«=>33(3)  (Ark.)  Right  of  aeeuaed  to  trial  by 
of  county  hot  violated.— Terry  v.  State, 

V.  COMPETENCY  OF  JURORS,  CHALLENG- 
ES, AND  OBJECTIONS. 

^=»90  (Arte.)  Relationship  of  juror  to  wit- 
ness in  trial  does  not  per  se  disqualify  him. — 
Arnold  r.  State,  818. 

«:»99(3)  (Ky.)  Juror's  previously  formed 
opinion  held  to  disqualify.— Baker  v.  Common- 
wealth. 1046. 

JUSTICES  OF  THE  PEACE, 

I.    APPOINTMBNT,    ftlTALIFICATION,  AND 
TBNVRB. 

4=93  (Ark.)  Number  to  be  elected  determined 
by  number  of  votes  at  prior  election.— Bamett 
V.  State,  705. 

®=>8  (Ark.)  No  vacancy  authorizing  appoint- 
ment because  of  direction  on  ballot  to  vote  for 
too  many.— Bamett  v.  State,  706. 

III.  CIVIL  JURISDICTION  AND  AV- 

THORITY. 

«»44(2)  (Tex.Clv.App.)  In  foreclosing  lieu 
on  personal  property  value -of  property  deter- 
mines amount  in  controTersy. — Childress  Oil 
Co.  V.  Wood,  566. 

IV.  PROCEDURE  IN  CIVIL  CASES. 

^=3126  (McApp.)  Announcement  of  finding 
after  trial  did  not  deprive  juatlce  of  right  to 
change  mind  before  entry  on  docket.-rHedge- 
wood  v.  Shiek.  58. 

«=»I35(4)  (Mo.App.)  Circuit  court  powerless 
to  change  judgment  of  juRtioo  as  Miown  on 
docket— Hedgewood  v,  Shiek,  58. 

V.  REVIEW  OP  PROCEEDINGS.  , 
(A)  Appcnl  and  Brvor. 

^141(2)  (Tex.Clv.App.)  County  court  has 
no  jurisdiction  on  appeal  from  juatice  court 
wliich  had  no  jurisdiction. — Childresa  Oil  Co. 
v.  Wood.  566. 

County  court  on  appeal  acquired  no  jurisdic- 
tion to  render  money  judgment,  where  value 
of  property  on  which  lien  waa  sought  was  be- 
yond jurisdiction  of  justice.— Id. 
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$=9lS9(2)  (Tenn.)  No  appeal  on  pauper's  oath 
where  defendant  worth  more  than  $5,000.— Fort 
T.  Noe,  516. 

Pauper's  oath  itself  not  conaidered  as  evi- 
dence 00  qneation  of  its  tmth  or  falsity.— Id. 

Burden  of  proving  falsity  of  defendant's  affi- 
davit of  poverty  on  plaintias. — Id. 

Coart  required  to  dismiss  appeal  on  pauper's 
oath  OD  conclusive  showing  oi  falsity  of  affi- 
davit of  poverty. — Id. 

Statute  as  to  appeal  on  pauper's  oath  liberal- 
ly construed  in  favor  of  poor  person.— Id. 
«9l74(26)  (MoJ^pp.)  Whether  joint  makers 
of  not  liable  for  rail  amount  had  for  jury, 
though  no  payment  pleaded  in  Justice  court.— 
Sogers  V.  Cross.  270. 

LANDLORD  AND  TENANT. 

II.  LBASBS  AND  AGRBBHBHTB  IH 
GBNBaAIi. 

(A)  Reqalsltu  «b«  Talldltr. 

^=932  (Mo.)  Acceptance  of  benefit  of  con- 
tract prevents  party  from  having  contract  can- 
celed.— Smith  v.  Smith.  183. 

(B)  ConstraetloB  aad  OperMioA. 

^=>40  (Me.)  Deed  and  lease  part  of  one 
transaction  to  be  read  togeUier. — Smith  t. 

Smith,  1S3. 

^s>4l  (Mo.App.)  Lease  construed  according 
to  construction  placed  thereon  by  parties  dur- 
ing ten-year  period.— Bisenstadt  Mfg.  Oo.  T. 
Star  BIdg.  Co.,  28S. 

IV.  TBRMa  FOR  YBARS. 

(C)  BxittBilona,  Renewala,  and  Options  to 

Pnrchue  or  Sell. 

^»83(l)  (Ark.)  Single  covenant  to  renew 

implies  renewal  for  same  term  at  same  rent — 
Xakdimen  v.  Atkinson  Improvement  Co.,  604. 
©=983(1)  (Tex.ClvJ\pp.)  Contract  for  renew- 
al held  not  to  have  existed.— J.  M.  Radford 
Grocery  Co.  v.  Noyes,  117. 
$=»86(4)  (Ark.)  Provision   for  appraisal  on 
renewal  did  not  invalidate  lease.— Nakdimen  v. 
Atkinson  Improvement  Co.,  (i04. 
<@!=>87  (Ark.)  Rule  as  to  renewals  stated.— 
Nakdimen  v.  Atkinson  Improvement  Co.,  694. 

Lease  hcM  to  contemplate  one  renewal  ondy. 
-Id. 

(D)  Termination. 

^104  (MoJ^pp.)  Forfeiture  of  lease  by 
tenant  by  subleasing  puts  an  end  to  the  term 
of  the  subtenant.— Queeny  v.  Wythe  Bngrav- 
iDg  Co.,  283. 

Evidence  held  to  show  no  defense  to  action 
for  possesaion  of  premises. — Id. 
«s>ri2(2)  (Mo.Apn.)  Forfeiture  of  lease,  held 
not  waived  as  to  sublessee.— Qneeny  t.  Wythe 
Engraving  Co.,  283. 

VI.  TBHAVCIBS  AT  WILL  AKD  AT  8UF- 
PBRAWCB. 

^120(2)  (Mo.App.)  Right  of  sublessee  hold- 
ing over  after  forfeiture  of  lease  might  be  ter- 
mmated  by  30  days'  written  notice.— Queeny  v. 
"Wyihe  Engraving  Co.,  283. 

VII.  PREHISEIS  AND  ENJOYMENT  AND 
VSK  THERBOF. 

(A)  Description,  Bxt*;nt,  and  Condition. 

^»(24(3)  (Mo.App.)  Lease  entitling  lessee  to 
free  electricity  to  the  extent  of  eight  horse 
power  construed.— Bisenstadt  Ufg.  Co.  T.  Star 
Bldg.  Co..  285. 

(D)  Repairs,    Inanrance,    and  ImproTc- 

menta. 

^152(4)  (Tex.ClvJ\pp.)  J^&se  held  to  re- 
quire tenant  to  abate  a  nuisance  at  his  own 
expense.— Keton  v.  Fatton,  128, 

(B)  Injnvlas  from  Danaterona  or  DefectlTe 

Condi)  I  on, 

^3162  (Mo.)  Tenant's  right  to  nse  of  steps 
stated.— Boman  v.  King,  161. 
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«=3(64(()  (Mo.)  Daty  of  landlord  to  maintain 
stairways.- Roman  v.  King,  ISL 

Free  entrance  and  exit  implied  In  leaae  of 
residence. — Id. 

Right  of  tenant  to  use  front  steps. — Id. 
^>I64(7)  (Mo.)  Tenant's  knowledge  of  defec- 
tive steps  does  not  bar  right  to  recover  for 
juries  reanlting  tlierefrom.— Roman  t.  King, 

Continued  use  of  defective  passageway  not 
conclusive  evidence  of  lack  of  tenant's  care. 

—Id. 

€=>I68(I)  (Ms.)  Injured  tenant  AeU  not  neg- 
ligent.—Roman  V.  E3ng,  161. 

Tenant  need  not  vacate  because  of  defec- 
tive steps. — Id. 

®=3i69(5)  (Mo.)  Evidence  in  tenant's  action 
for  injuries  heti  inadmissible^Boman  r.  King, 

161. 

<S=3l69(5)  (MoJ^pp.)  £:vidence  in  tenant's  ac- 
tion for  damages  caused  by  another  tenant 
leaving  faucet  open  Md  inadmissiUe. — I'onng 
V.  Hoover,  501. 

4ss>l69(6)  (Mo.)  Evidence  held  not  to  abow 

unsafe  condition  of  steps. — Roman  t.  King. 
161. 

<S=>169(7)  (Moj^pp.)  Evidence  held  to  justify 
inference  that  ground  floor  tenant's  goods  were 
injured  by  water  from  faucet  left  open  by  sec- 
ond floor  tenant.- Young  v.  Hoover,  oOl. 
-e=>l70(2)  (Tex.Civ.App.)  Failure  of  tenant  to 
notify  landlord  of  nuisance  releases  landlord 
from  obligation  to  abate  niiiBance.-^>ton  v. 
Patton,  1^. 

(F)  Bvlctlon. 

^3|80(4)  (Ark.)  Proximate  damages  recov- 
erable for  eviction. — Nakdimen  v.  Atkinson  Im- 
provement Co.,  694. 

VIII.  RBNT  AND  AD^ANCBS. 
(A)  Rltfht*  and  Llabllltiea. 

«=»l99i/2  (Tex.Clv.App.)  Closing  of  bakery  by 
authoritiea  for  bad  sanitary  conditions  held  not 
to  excuse  nonpayment  of  rent.— Keton  v.  Pat- 
ton,  128. 

^»200(I'/2)  (Tex.CIv.App.)  Statute  providing 
penalty  for  collecting  rent  greater  than  an- 
thoriied  hOd  void.- Miller  v.  Branch,  1032. 

(B)  Aotlona. 

«»230(3)  (Tex.Clv.App.)  Qaim  of  tenant  for 
reimbursement  on  account  of  use  of  bis  light 
meter  by  other  tenants  held  not  sufficiently 
pleaded.— Keton  v.  Patton,  128. 
^231(8)  (Tsx.Clv>pp.)  Evidence  Aeld  insof- 
licient  to  show  tenant  lUhle  for  rent- ISam- 
rnoos  V.  Culpepper,  146. 

(O  Uon. 

<8=>245  (Tex.Civ.App.)  liandlord's  statutory 

lien  applies  to  laud  rented  part  lor  a  dairy  aiu 
part  for  farming.— Kopntz  v.  Savely,  54U. 

X.  RBHTIHG  ON  8HARB8. 

^332  (ArkJ  Finding  that  landlord  furnished 
supplies  to  tenant  establishing  lien  susCaine<L— 
Hatcher  t.  Ballard,  1078. 

LARCENY. 

See  Receiving  Stolen  Goods. 

I.  OFFBNSBS  AND  RBSPONSlBIX.rrT 

THBRBFUR. 

€=^3(2)  (Tsx.CrJ^pp.)  Where  property  is 
taken  for  legal  purpose,  hut  thereafter  appro- 
priated, original  takiiv  not  theft.^Taylor  t. 
State,  846. 

iS=33(4)  (Tex.OrlApp.)  Farmer,  taking  pos- 
session of  supposed  stray  pig,  without  intent 
to  appropriate  it,  not  guilty  of  theft— Taylor 
V.  State,  846. 

•@=927  (Tex.Cr.App.)  If  participant'a  acts  are 
all  prior  to  theft,  be  is  an  accomplice,  but  per- 
forming specific  part  in  coaaunuuating  the 
design  might  make  bin  prindpaL— Qlaaser  t. 
State,  969. 
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n.  PBOSHOimoii  and  poinsaiiBHT. 

(C)  Trial  and  Review. 

«=968(2)  (T«x.Cr^p|l.)  Whether  defendant 
took  pig  merely  with  the  intention  to  estray  it 
held  for  the  jury.— Taylor  v.  SUte.  846. 

UEASE. 
Sm  liandlord  and  Tenant. 

LEGISLATIVE  POWER. 

See  Conatitutional  Law,  «=s>62.  63. 

LIBEL  AND  SLANDER. 

I.  WORDS  AND  ACTS  ACTIONABIiB,  AJTD 
UABIIiITY  THBRBFOR. 

(Mo.App.)  Malice  may  be  inferred  from 
faot  worda  ntterod  were  false  and  uttered 
knowingly  and  intentionally  without  justifica- 
tion.—Allen  V.  Edward  Light  Co.,  953. 
^=>7(I3}  (McApp.)  Charge  of  theft  against 
aaleaman  making  donation  to  purchaser  held 
Blanderous  per  se.— Allen  t.  Edward  Light  Co., 
9B8. 

^924  (MoApp.)  Slander  by  president  of  cor- 
poration and  its  detective,  in  presence  of  an- 
other detective  in  its  employ,  sufficiently  pub- 
lished.—Allen  V.  Edward  Light  Co..  953. 

Pubiicatioa  to  single  person  aufficient—Id. 

No  defense  tiiat  worda  spoken  to,  and  not  of, 
tdaintiff.— Id. 

in.  JtTSTIFIOATION  AND  MITIGATION. 

«s>56(2)  (MoJ^pp.)  Honest  belief  in  truth 
not  a  defense.— Allen  t.  Edvard  Light  Co., 
953. 

IV.  ACTIONS. 

(B)  Partlea,  Preliminary  Pro«eeillnr«» 
nnd  PlendlniT' 

e=>77  (Mo.App.)  One  uttering  alander  as  em- 
ployee of  another  cannot  be  made  party  in  ac- 
tion against  latter.r-Allen  t.  Edward  Light  Co., 
953. 

«s»S7  <Moj\pp.)  Not  necessary  to  allege 
slanderer  knew  words  were  falae. — Allen  t.  Ed- 
ward light  Co.,  953. 

(C)  E}vldence. 
«S9(0I(5)  (Mo.App.)  Bnrden  of  proving  jna- 
tifieation  or  truth  is  on  defendant.— Allen  t. 
Edward  I^ht  Co.,  953. 

UCENSES. 

I.  FOR  OCCUPATIONS  AND  FRlVILBGEfl. 

(Mo.)  Law  providing  for  aatomobile  reg- 
istration fee  is  revenue  measure. — State  ex  rel. 
McClung  V.  Becker,  54. 

Automobile  registration  fee  not  tax  on  prop- 
erty but  on  privilege  of  operating  on  highways. 
—Id. 

^=37(2)  (Mo.)  Automobile    ret^tretion  fee 

f raded  according  to  horse  power  not  unconsti- 
ntional.— State  ex  rel.  McClung  v.  Becker,  54, 
4=>7(4)  (Ky.)  Occupations  may  be  dasaified 
and  aubclassifaed  if  reasonable  basis  for  dis- 
tinction eziata.— City  of  Newport  t.  Frankel, 
884. 

Moving  picture  show  license  tax  held  dis- 
criminatory.— Id. 

^»7(9)  (K^.)  License  ordinance  not  invalid, 
though  fee  is  in  excess  of  cost  of  administra- 
tion.—City  of  Mayfield  v.  Carter  Hardware  Co., 
789. 

Presumed  reasonable.'— Id. 
«=3|6(9)  (Ky.)  Oil  company  delivering  500 
gallons  of  oil  not  selling  at  "retail."  but  at 
"wholesale."— Kentucky  Consumers'  Oil  Co.  t. 
Commonwealth,  892. 

^IS!/3  [New  val.  I2A  Kev-No.  Seriesl 

(Mo.)  Unincorporated  building  and  loan 
association  not  required  to  obtain  permission 
under  Blue  Sky  Law.— State  ex  rel.  Great 
American  Home  Sav.  Institution  t.  Iiee,  2U. 
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LIENS. 

See  Attorney  and  Client,  ^s^lS^lOO;  Me- 
cbanics'  Uens;  Vendor  and  Furchaaer, 
257-^. 

LIFE  ESTATES. 

«=^8  (Tex,Clv.App.)  Inclosure  of  small  po.r- 
tion  ox  tract  conveyed  to  another  is  not  notice 
whole  tract  is  adversely  daimed  to  the  other. 

— Barkloy  v.  Gibbs,  134. 

€=>I8  (Mo.)  Life  tenant's  successor  under 
duty  to  pay  taxes;  purchase  at  tax  sale  inured 
to  benefit  of  remaindermen.— Mathews  t. 
O'DonneU.  451. 

Single  remainderman  trustee  for  others  in 
purchasing  at  tax  sale.- Id. 
«=»28  (Tex.ClvJ^pp.)  Evidence  held  to  sap- 
port  instructed  verdict  for  Ufa  tenant  suing  to 
recover  possession. — Campbell  t.  McFaruine, 
110. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

I.  STATUTES  OF  LIHITATION. 

(B)  lilmltmtloBs  Applleable  to  Favtlealw 

ActlOBS. 

<S=>24(6)  (Tex.CivJlipp.)  Four-year  statute  ap- 
plies to  guaranty  of  quantity  in  deed.— David- 
son V.  Wright,  108. 

®=>28(l)  (Tex.OvJkpp.)  Two-year  statute  ap- 

Eliceble  to  representations  on  sale  of  land.— 
lavidBon  v.  Wright,  108. 
€=>4I  (Mo.)  Limitations  inapplicable  to  rent! 
set  off.— Byrne  v.  Byrne,  461. 

II.  COMPUTATION  OF  PBRIOD  OF 
lilMITATlON. 

(A)  Aeemal  of  Rifrht  of  Aetlon  or  De- 
fense. 

^=955(5)  (Ky.)  Action  for  trespass  to  land 
held  not  barred  by  the  five-year  statute. — ^Louis- 
ville &  N.  K.  Co.  V.  Craft,  741. 
<S=358(6)  (Tex.ClvApp.)  Limitation  ordina- 
rily does  not  run  against  enforcement  of  assess- 
ment until  validly  levied.— Kuhlman  v.  Dick- 
son, 338. 

(C)  Personal  Dlaabllltle*  and  PrlTlleses. 

'e=>73(3)  (TexiCIv.App.)  Limitations  not  avail- 
able defense  against  wife  suing  to  cancel  lease 
affecting  homestead.— Tbomason  v.  McEntire, 
618. 

(B)  Absence,  Nonresldenee,  and  Coneenl* 
nent  of  PerNOn  or  Property. 

<S=387(3)  (Tex.Clv.App.)  Limitation  runs  in 
favor  of  nonresident  wdq  remains  without  state 
until  period  completed.— Kuhlman  v.  Dickson, 
338. 

(F>  iKDorance,  Mistake,  Trnst.  Fraud,  and 
Concealment  of  Caase  of  Action. 

^100(7)  (Tftx.Clv.App.)  Daughter  held  not 
estopped  by  limitations  from  suing  father  for 
interest  in  land  purchased  with  proceeds  of  the 
sale  of  commumty  estate. — Hand  v.  Errington, 
567. 

^=>I02(9)  (Mo.)  Statute  would  not  ran  in  fa- 
vor of  trustees  ex  maleficio.— Mathews  v.  O'Don- 
neU, 451. 

(HI  Conmeneeatent  of  Aotloa   or  Other 
Proceeding. 

^121(1)  <Tex.Clv.App.)  Filing  of  suit  tm 
claims  Aeld  by  others  as  collateral  security  pre- 
vents ronning  of  statute.— Ayres  T.-MacDonald, 

597. 

V.    PLBADING,   ESVIDBNCE:,   TRIAL,  AND 
RBVIUW. 

<&=»I83(3)  (Tex.Clv.App.)  Allegation  that  ac- 
tion accrued  more  than  four  years  before  soit 
includes  averment  of  two-year  statute.— David- 
son T.  Wright,  108. 
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«=>I95(2)  (Mo.)  No  preBnmption  that  in- 
dorsement of  part  payment  was  made  at  time 
it  bears  date.— Menert  v.  Lawson,  31. 
«=s»l97(4)  (Me.)  Ftoot  aside  from  indorse- 
ment necesaary  to  show  part  payment— MefFert 
T.  Lawson,  81. 

Making  of  credit  on  note  before  bar  or  ac- 
tual payment  must  be  shown, — Id. 

Proof  that  bolder  indorsed  credit  on  note  be- 
fore bar  prima  facie  proof  of  paymeDt.— Id. 

Evidence  insufficieot  to  show  part  paymeots 
indorsed  on  notes. — Id. 

«=»I99(2)  (Tex.Clv.App.)  Lessors*  discovery 
that  lessee  had  not  transferred  lease  did  not 
■tart  as  matter  of  law  nioniiis  of  limitatitHis 
against  action  to  cancel  for  fraud.— Thomaaon 
T.  M<^tire.  616. 

LIQUOR  SELUNO. 
See  Intoxicating  Liqaors. 

US  PENDISNS. 

^»i8  (Tex.Civ.App.)  Purchaser  or  incam- 
brancer  has  no  conBtructive  notice  of  suit  unless 
notice  is  filed.— City  Nat.  Bank  of  Corpus 
Ohristi  V.  Oralg,  631. 

LOANS. 

See  Money  Lmt 

LOTTERIES. 

I.  RBGCLATIOH  AND  PROHIBITION. 

(Mo.)  Statute  permitting  building  and  loan 
associations  held  not  unconstitutional  as  per- 
mitting lottery. — State  ex  rel.  Great  American 
Home  SaT.  Institution  t.  Lee.  20. 

MALICIOVS  PROSECUTION. 

V.  ACTIONS. 

«s»59(7)  (Mo.App.)  Judgment  for  shortage  in 
accounts  competent  on  Issue  of  probable  cause 
for  attachment.— Heifer  t.  Hamburg  Quarry 
Co.,  275. 

9=>67  (Mo.App.)  Loss  of  time  item  of  damage 
for  malicious  attachment.-^elfer  v.  Hamburg 
Quarry  Co.,  275. 
Jury  can  infer  value  of  time  lost  in  absence 

of  direct  proof.— Id. 

MANDAMUS. 

I.    NATCRB  AND  ORODIfDS  IN  GBNBRAI,; 

^s>Ail)  (Ky.)  Meld  proper  remedy  for  order 
Bustauiing  demurrer  to  petition  In  primary  elec- 
tion contest.— Williams  t.  Howard,  768. 

n.  8VBJKOTS  AND  PirRPOSEia  OF  REXIBF. 

(A)  Act*  And  ProcffedliiK*  »(  Courts. 
Judses,  and  Judicial  oncers. 

4=928  (Ky.)  Writ  ma/  be  issued  to  inferior 
court  to  compel  a  decision,  but  not  to  control 
discretion. — Williams  v.  Howard,  753. 
^>39  <Ky.)  Writ  will  issue  to  trial  court  in 
case  of  order  sustaining  demurrer  to  petition 
in  primary  election  contest  to  compel  final  dia- 
posiUon  on  merits.- Williams  t.  Howard,  753. 

(B)  Aeta  »nd  Proeevdlas*  ot  Pnbllo  Ofll- 
eers  and  BonrdH  and  Mnnlt^IitnlltlCB. 

€=3|07  (Mo.)  Mandamus  is  proper  remedy  to 
enforce  payment  of  salary  fixed  oy  law.— State 
ex  reL  Koehler  t.  Bulger,  486. 

III.    JURISDICTION.    PROCXBBDXIVOS,  AND 
.  REIilBP. 

•»I72  (Mo»)  On  mandamus  to  compel  issuance 
of  renewal  of  dental  license  refused.  Supreme 
Court  will  not  determine  facts  where  there  has 
been  no  bearing  by  the  board.— State  ei  rel. 
Wolfe  V.  Missouri  Dental  Board,  390. 

On  mandamus  to  compel  issuance  of  dental 
renewal  license  the  board's  justification  for  re- 
fusing license  confined  to  grounds  given  by  it  to 
the  applicanL — Id. 


BIANSLAUORTER. 

See  HMuldde. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

<s>l3  (Mo.)  Common-law  marriage  !■  Talid.— 
HoUingbausen  v.  Ade,  39. 
4»50(l)  (Ark.)  May  be  proved  Iff  reputation 
and  declarations  and   conduct  of  parties.— 
Thomas  v.  Thomas,  808. 

^=»50(2)  (Alii.)  Evidence  held   sufficient  to 
show  marriage.— Thomas  v.  Thomas,  808. 
€=351  (Mo.)  Whether  plaintiff  was  common- 
law  wife  held,  under  the  evidence,  for  the  jury. 
—HoUingbausen  v.  Ade,  S9. 

MASTER  AND  SERVANT. 

n.  SBRVICBfl  AND  COHP0N8ATION. 
(R)  Waices  and  Otlter  Remnncratlon. 

^s70(l)  (Ark.)  Union  wage  scale  held  bind- 
ing under  contract.— Model  Window  Glass  Co. 
v.lHoody,  1092. 

^80^1)  (Tex.Clv.App.)  Employ^  claiming 
share  in  profits  not  required  to  aoe  on  stated 
account  ox  for  accounting- — ^Lewla  t.  Kelly,  883. 

III.   HASTBR'S  UAHiliTTY  FOR  INJUBUBS 
TO  SBRVANT. 

(B)  Tools,  Haehtnovr,  ApplUmeM*  mA 
Places  for  Work. 

«=:»I03(I)  (Mo.)  Employer's  duty  to  provide 
appliances  nondelegaUe.— Amis  t.  Standard  Oil 
Co.  of  Indiana,  195. 

«=>lft7(l)  (Mo.)  Permitting  metal  sheet  to  be 
hoiated  by  defective  hooks  negligence. — Amis  t. 
Standard  Oil  Co.  ot  Indiana.  195. 
«=>II8(4)  (Ark.)  Impracticabili^  of  comply- 
ing with  statute  as  to  ventilating  mine  no  de< 
fcnse. — Central  Coal  &  Coke  Co.  v.  Barnes, 

Compliance  with  statute  as  to  ventilating 
mine  necessary.— Id. 

(D)  Warnlnv  Md  XnstrnetlnK  S«r*-nn«. 

^155(2)  (Tex.Clv.App.)  Danger  of  attempt- 
ing to  start  gasoline  motor  held  not  so  i^en  as 
to  relieve  master  of  duty  to  warn.— Payne  v. 
Weiaiger,  106. 

(B)  Follow  flerruts. 

«=»17S  (Mo.App.)  Fire  clay  worica  keU  ft 
"mine"  vritbin  fellow-servant  law. — JtttritB  v. 
Walsh  Fire  Clay  Products  Co..  259. 
4t=9l90(9)  (Mo.)  Foreman  aopertaitending  con- 
struction of  tank  required  to  furnish  employees 
with  safe  appliances. — Amis  v.  Standard  Oil 
Co.  of  Indiana,  195. 

«sb20I(I)  (Mo.)  Negligence  of  fellow  servant 
and  employer  actionable.— Amis  v.  Standard  OU 
Co.  of  Indiana,  195. 

(P)  RlMlca  Aaanmed  bx  Servant. 

^217(0  <Tex.Clv>pp.)  Risk  of  unknown 
danger  not  assumed.— C.  L  Smitii  Oil  Co.  v. 

Itiggs,  148. 

•^226(1)  <Mo.App.)  Risk  of  employer's  neg- 
ligence not  assumed. —Chambers  v.  Hines,  9w. 
<g=»226(2)  (Ark.)  Instruction  on  assumption 
of  risks  by  miner  held  correct. — Centeal  Goal 
&  Coke  Co.  V.  Barnes,  683. 

(O)  Contvtbntorr  NesUsone*  of  Servant. 

<&=>235(6)  (Ark.)  Shot  firer  in  mine  entitled 
to  rely  on  employer's  compliance  with  statute. 
^Central  Coal  &  Coke  Co.  v.  Barnes,  683. 
«=»236(4)  (Mo.)  Electrician  under  duty  to  ex- 
ercise ordinary  care.— Egan  v,  Trenton  Oas  & 
Electric  Co., 

Electrician  held  guilty  of  contributory  negli- 
gence.— Id. 

«=3236(I0)  (Ark.)  Shot  firer  reqnired  to  test 
for  gas,  not  insurer  of  own  aafety.-^entnl 
Coal  &  Coke  Co.  v.  Barnes,  683. 
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(H)  Aottoaa. 

«=»256(l)  (Mo.)  Petitloii  held  to  aTlege  em- 
ployment in  intenrtate  commerce. — UidweBt  Mat. 
Banh  &  Traat  Co.  t.  Davis.  406. 
«=»258(I7)  (Mft^)  AUesation  of  nesligeDce  in 
furnisIiinK  engine  held  to  charge  knowledge.— 
Midwest  Nat  Bank  &  Trast  Co.  t.  DaTis.  406. 
«5»264(4)  (MoJ^pp.)  Evidence  keU  admisaible 
under  allegations  as  to  pasBSgewaj'  in  round- 
house .--Clminbers  V.  Hines.  949. 
«s>276(3)  <Arfc.)  Jury  held  warranted  in  find- 
ing compliance  witli  statute  as  to  mloe  ventila- 
tion would  have  prevented  explosion^— Central 
Coal  &  Colce  Co.  v.  Barnes, 
«s»278(20)  (Tex.Clv^pp.)  Evidence  held  not 
to  sapport  theory  that  master  informed  serv- 
ant oil  well  was  in  good  condition  for  shootiog. 
—Illinois  Torpedo  Co.  v.  EUis,  336. 
^3285(11)  (Mo.)  Speed  of  train  as  cause  of 
injury  to  band  car  crew  held  for  jury.— Rigley 
T.  Prior.  828. 

«=928€(3)  (MoJKpp.)  Negligence    In  HgbtlilS 

Sassageway  in  roundhouse  held  for  the  Jury- — 
hambers  v.  Hines,  S49. 
«=>286(I9)  (Ark.)  CompUanco   with  nfnliig 
statute  held  question  for  jury.— Central  Coal 
&  Coke  Co.  T.  Barnes,  683. 
«»286(I9)  (Tex.Civ>pa.)  Negligence  in  fnr- 
nishing_nitroglycerin  tube  held  question  for 
jury.-^ninois  Toroedo  Co.  v.  Ellis,  836. 
<S9286(28)  (MojCpp.)  Mine  engineer's  negli- 
gence in  lowering  cage  held  question  for  jor^. 
—Jeffries  v.  Walsh  Tire  day  Prodncta  Co., 

a». 

«s»28e(3l)  (Mo.)  Banroad'B  negllgenee  in 
failing  to  sound  whistle  Arid  for  jury.- ^ley 
V.  Prior.  828. 

(»s>286(4l)  (Tex.CIV.App.)  Negligence  In  fall- 
ing to  warn  employ^,  injured  by  explosion  of 
gasoline,  Aeld  for  jury.- Payne  v.  Weiaiger,  105. 
«=>2S8(II)  (Tex.Civ.App.)  Assumption  of  risk 
by  inexperienced  and  youthful  fireman  injured 
by  explosion  of  boiler  Aeld  for  jury.— 0.  L. 
Smith  Oil  Co.  v.  Bine.  148. 
«=»288(I2)  (Ark.)  Shot  firer's  assumption  of 
risk  of  gas  explosion  held  question  for  jury. — 
Otttral  Coal  &  Coke  Co.  v.  Barnes,  683. 
«=s>28»(16)    (M«.App.)    Contributory  negli- 
gence in  choosing  route  to  leave  roundhouse 
Md  for  jury.— Chambers  v.  Hines,  949. 
^=9289(34)  (MoJVpp.)  Contributory  negligence 
in  going  under  mine  cage  held  for  jury.— Jef- 
fries T.  Walsh  Fire  Clay  Products  Co..  259. 
4=»29l(4)  (Ark.)  Instruction  on  mine  ventila- 
tion warranted  by  evidence  as  to  stse  of  mine. 
—(Central  Coal  &  Coke  Co.  v.  Barnes,  683. 
4s=>2SI(4)  (Me.)  Instruction  on  negligence  in 
famishing  defective  hook  for  hoisting  held 
within  issue.— Amia  t.  Standard  Oil  Co.  of  d- 
diana,  106. 

^=>293(I4)  (Arfc.)  Inatructioos  on  mine  oper- 
ator's duties  not  too  general  or  miBleading. — 
Central  Coal  &  Coke  Co.  v.  Barnes,  683. 
^»293(I7)  (Mo.)  Instruction  on  negligence  In 
using  engine  with  known  defect  held  correct.— 
Midwest  Nat  Bank  &  Trust  Co.  v.  Davis.  400. 

IT.  ItlABIMTIBS  FOR  INJVRIBB  TO 
THIRD  PERSONS. 

(A)  Acts  or  OmlBBlotta  of  Scrvaat. 

^s>302(2)  (Mo.App.)  Employe  not  acting  out- 
aide  employment  while  driving  to  make  deliv- 
ery for  employer  because  thereafter  he  was  to 
drive  himself  home.— Gordon  v.  Bleeek  Auto- 
mobile Co.,  265. 

^302(6)  (Tex.Clv.App.)  Automobile  driver 
not  within  scope  of  employment  while  engaged 
^^ersonal  enterprise.— Hemphill  t.  Romano, 

(B>  Work  of  IndepenAcBt  Oontraetor. 

«=>3I8(I)  (Arfc.)  Contractor  for  delivery  of 
oU  Aeld  agent  for  whose  negligence  oil  compa- 
ny was  responsible.- MagnoUa  Petroleum  Oo. 
T.  Johnson,  680. 
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Right  of  control  test  of  existence  of  reladou. 

-Id. 

(C>  ActlOMB. 

<=>330  ( 1 )  (Mo.App.)  Employ^  driving  employ- 
er's car  presumed  acting  m  scope  of  employ- 
ment.—Gordon  V.  Bleeck  Automobile  Co.,  265. 
«=7332(4)  (Tox.Civ>pp.)  Inatmction  on  as- 
sault by  servant  unsupported  by  evidence— Fred 
Harvey  v.  C<HDegya.  001. 

VI.  WORKMBH'B  COMPBNSATIOM  AfTFS. 
(A)  Nature  and  Oroonds  of  Master's  Lia- 
bility. 

«=>35l  (Mo.)  Remedy  under  federal  Employ^* 
Compensation  Act  not  exclusive.— Midwest  Nat. 
Bank  &  Trust  Co.  v.  Davia,  406. 

(&)  CompeasatloB. 

«=>389  (Ky.)  Master  who  has  not  paid  com- 
pensation cannot  rei^ver  for  injuries  to  serv- 
ant.—Hendersou  Telephone  &  Telegraph  Co.  v. 
Owcnsboro  Home  Telephone  &  Telegraph 
Co.,  743. 

MECHANICS'  UENS. 

Tin.  INDBHNITY  AGAIHRT  LIENS. 

«3b3I5  (Tex.Clv.App.)  Subcontraetor'B  sure- 
ty held  liable  to  contractor  under  subcontrac- 
tor's bond  notwithstanding  provisions  of  sub- 
contracts.—Lake  V.  Jones  Lumber  Ca,  1011. 
«=»3I7  (Tex.Clv.App.)  Spedfic  finding  as  to 
market  value  of  material  not  indispensable  to 
judgment  for  materialman  agaiost  subcontrac- 
tor and  his  surety^— Lake  v.  Jones  Lumber  Co., 
1011. 

Materialman's  petition  against  subcontree* 
tor's  surety  held  sufficient.— Id. 

Contractor's  petition  against  plasterfiDg  con- 
tractor's sure^  held  sufficient.— Id. 


MINES  AND  MINERALS. 


II.  title:,  OONVBYANCBiS, 
CONTRAC1S. 


AHD 


(A>  RlKlits  and  Remedies  of  Owners. 


(Tm.OlvJ^pp.)  Seientiflc    meaniiMt  of 
"mineral"  defined.--Garothers  v.  Milla,  106. 

(B)  Conveyances  In  General. 

«=»55(5)  (Tex.ClvApp.)  When  question  wheth- 
er ternl  "mineral  rights"  used  in  a  deed  re- 
serving such  rights  in  popular  view  of  meaning 
may  be  Inquired  into.—Carothers  v.  Mills,  156. 
«==>55(8)  (Tex.  Civ.  App.)  Term  "mmeral 
rights"  need  not  be  as  a  matter  of  law  con- 
strued to  include  oil  and  gas,  especially  as  it 
relates  to  a  deed  executed  in  1899.^-CarotherB 
V.  MiUs,  165. 

Intention  to  include  oU  and  gas  in  a  reserva- 
tion of  mineral  right*  in  a  deed  held  for  the 
jury.— Id. 

PlaintilfB.  claiming  that  mineral  Tights  re- 
served in  deed  did  not  include  oil  and  gas,  heid 
bound  to  show  both  parties  so  understood,  or 
that  grantors  at  least*  so  taitanded.— Id. 

(C)  Leasee*  Lloensea,  and  Oontraots. 

«=»5a  (T0K.CIvJVpp.)  Lessors  Aeld  entitled  to 

cancellation  of  lease  procured  by  fraud. — ^Thom- 
ason  V.  McEntire,  616. 

Evidence  held  to  prove  that  stock  lessee  bad 
agreed  to  rive  lessors  was  worthless.— Id. 
^731/2  (Tex.CivJ^pp.)  Oil  held  to  have  been 
"discovered"  prior  to  certain  date. — Texas  Pa- 
cific Coal  &  OU  Co.  V.  Bruce,  535. 

Whether  oil  Is  being  produced  in  paying  quan- 
tities under  lease  is  for  exclusive  determination 
of  lessee  acting  in  good  faith.— Id. 

Well  held  to  produce  oil  in  "paying  quanti- 
ties" within  a  lease. — Id. 

■1=974  (Tex.CfvJ^pp.)  Purchasers  of  interest  in 
lease  Aeld  not  innocent  purchasers  without  no- 
tice of  fraud  which  had  induced  execution  of 
lease.— Thontason  r.  McEntire,  016. 
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^»77  (Tex.Clv>pp.)  In  snit  to  cancel  lease 
for  discontinuing  work,  held  error  to  overrule 
exception  to  part  of  answer  setting  up  mort- 
ga|e  lien. — Clutter  t.  Wisconsin  Texas  Oil  Co., 

Leases  construed  against  lessee  and  forfei- 
tures favored. — Id. 

Breacties  of  lessee  by  failing  to  continue  de- 
velopment leave  lessor  to  remedy  of  suit  for 
dam^i^eB,  or  for  specific  performance  or  can- 
cellation.—Id. 

Evidence  insufficient  to  show  as  matter  of 
law  that  lessees  had  abandoned.— Id. 
^>78(5)  (Tex.Clv.App.)  Extensions  of  time 
for  beginning  of  oil  well  constituted  estoppel  of 
original  lessor.— Walker  v.  Lane,  634. 
«=5>79(3)  (Tex.ClvJkpp.}  Annual  rental  under 
lease  Held  payable  In  advance.— White  t.  Den- 
nis. 373. 

III.    OPERATION    OF    HINBS,  4UABIUB8, 
AND  WBLLS. 

(O)  BlBlkta  sad  Idabtllties  laaWast  to 

^113  (Tex.CivJ^pp.)  Provision  in  contract 
for  operation  of  lease  allowing  sale  within  90 
days  held  not  to  prevent  acqviBition  <tf  lien.— 
Onlly  T.  Nystel,  122. 

MffSBX  LENT. 

«=»6  (Tex.ClvJ^pp.)  Defendant  fceM  not  enti- 
tled to  deduction  for  tranaactton  not  ideaded. 
—Great  Sottthem  Salvor  Co.  t.  Bitter,  1115. 

MONEY  PAID. 

«s»S  (Ky.)  Evidence  '  not  to  ahow  fa- 
ther's indebtedness  to  ton.— Meador*  v.  Head- 
on^  Adm'r.  10S3. 

MONEX  KBCEIVED. 

<S=>t  (MoJ\pp.)  Purpose  of  actioA  stated. — 
Ford-Davis  Mfg.  Co.  v.  Maggee,  267. 

What  must  be  shown  by  plaintiff  to  recover 
In  action  for  money  bad  and  received. — ^Id, 
«s»l7(i)  (Mo.App.)  Pleadings  held  sufficient. 
— Ford-DftTia  Mfg.  Co.  v.  Maggee.  207. 

MONOPOLIES. 

II.  TRrSTlS  .  AHD    OTHBR  COMBIIf  ATIONS 
IN  RBSTRAIIIT  OF  THADH, 

«»I7(I)  (Tox.Civ>pp.)  Agreement  \rfth  pro- 
moters not  to  sell  the  promoted  stock  at  less 
Uian  promoters'  price  aald  violation  of  Anti' 
Trust  A:!t;  "commoditieB.''— Pound  t.  Lau- 
rence, 8S8. 

(Tex.ClvApp.)  Statntea  heli  not  con- 
travened by  insurance  company  selling  Its  prop- 
erties to  another  eompa^*- Fatton  t.  Ameri- 
can Home  Life  Ins.  Co.,  2B3. 

MORTOACaSS. 

See  4;aiattel  Mortgages. 

I.  KBdDUITEiS  AKD  TAUDITV. 
(A>  Hatare  muA  SiM«Btl«lB  oK  Ooaver 

mm  Seenrltr. 

^=»32(6)  (Ark.)  Evidence  considered  in  de- 
termining whether  deed  was  mortgage. — Jeffer- 
son v.  Souter,  804. 

®=337(2)  (Tex.ClvJVpp.)  Parol  evidence  ad- 
missible to  show  deed  was  intended  as  mort- 
gage.—Silliman  V.  Oliver^  867. 
^38(1)  (Ark.)  Evidence  Arid  not  to  suffi- 
ciently establish  th&t  deed  was  mortgage.— Jef- 
ferson y.  Souter,  804. 

«=>38(2)  (Ark.)  Parol  evidence,  showing  deed 
to  be  mortgage,  must  be  dear.— Jefferson  v. 
Souter,  804. 

IX.  F0RBCL08VRE  BY  BXESRCISB  OF 
POWBR  OF 

(£=3334  (TeK.Civ.App.)  Power  of  aale  in  deed 
of  trust  coupled  with  an  interest,  and  survives 
death  of  grantor.— Slay  T.  Gose,  348. 


Z.  FOKKOLOSUBBI  BY  ACTION. 
(P)  PIcKdlns  and  Bvlteam. 

«=>454(l)  (Tex.Civ.App.)  Answer  allecing 
trust  deed  was  secured  by  misrepresentations 
held  to  state  defense  to  foredomre.— Waters  v. 

Byers  Eros.  &  Co..  572. 

•3=>454(3)  (Tex.Clv.App.)  Answer  held  to  al- 
lege agreement  notes  were  to  be  paid  only  from 
sale  Of  cattle.— Waters  v.  Byers  Bros.  &  Co- 
B72. 

XI.  RBDBMPTIOJV. 

«=»59l(2)  (Tex.Clv.App.)  Foreclosure  of  lien 
by  sale  cuts  off  equity.— Slay  v.  Gose,  348. 
^=>594(5)  (Tex.CivJVpp.)  Junior  lienor  after 
purchase  on  foreclosure  may  redeem  from  pri- 
or Uens.— Slay  v.  Gose,  848. 

MOTIONS. 

4a»IO  (Tax.Civ.AM.)  Hay  be  filed  after  deter- 
mination of  issues  Involved.— Campbell  v.  Blch- 
ards.  632. 

MUNICIPAL  COBPOBATION& 

See  Counties;  Schools  and  School  Districts; 
Street  Railroads. 

I.   CRBATIOir,  AI/TBRATIOir.  I0XI9TBSCE. 

AND  DISSOLOTlUir. 

(B)  Territorial  Bxtent  and  8abdlTlal«na. 

Annexation.  Consolidation,  and 
Division. 

^:=>27  (Tex.ClvjVpp.)  Cities  have  plenary  pow- 
er to  annex  territory  under  Home  Rule  Amend- 
ment.—Steinhagen  V.  Bastbam,  660. 
<@=329(l)  (Tex.Civ.App.)  Special  charter  provi- 
sion for  charter  amendment  or  annexation  of 
territory  repealed  by  Enabling  Act— Steinhagen 
V.  Eastbam,  680. 

(C)  Amendment,  Repeal,  or  Forfelt«re  o( 

Charter,  and  DIssolatlOB. 

^46  (Tex.  Civ.  App.)  Prohibition  against 
amendment  oftener  than  every  two  years  can- 
not be  invoked  where  prior  amendments  relied 
on  were  under  superseded  procedure. — Steinba- 
gen  V.  Eastbam,  660. 

«s>48(2)  (Ky.)  City  attorney  in  citv  adopting 
commission  form  of  government  held  entitied 
to  compensation  until  end  of  twrm  of  office. — 
(Talhoun  v.  Jett,  794. 

EC.  PITBUO  IBiPROTBMBIim. 

(B)  FrellmtaarT-  Proeeedtaffa   and  OrdI* 
naacea  or  Re«olntlon«, 

«»2S3(2)  (Mo.)  Resolution  as  to  street  im- 
provement properly  included  establishing  pf 

S'ade. — City  of  Brunswick  ex  rel.  ^rkwell  v. 
enecke,  168. 

(O)  Centraota. 

4=3362(1)  (Mo.)  Notice  to  begin  work  may  be 
waived  by  contractor  by  commencing  work.— 
City  of  Bronawick  ox  rel.  Barkwell  v.  Benecke, 
169. 

(B)    Asseasmenfs  for  Bemedts*  aad  Spe- 
elal  Taxes. 

^446  (Mo.)  Tax  bill  issned  for  street  im- 
provement held  void. — City  of  Brunswick  ex 
rel.  Barkwell  v.  Benecke,  169. 
€=»507  (Mo.)  Order  dismissing  proceeding  on 
sustaining  of  exceptions  assessments  of  benefits 
heli  erroneous,  and  properly  set  aside. — City 
of  St  liooia  V.  Hydraulic  Press  Brick  Co.,  212. 

Party  excepting  solely  to  assessments  of  ben- 
efits not  entitled  to  complain  of  order  sustain- 
in;;;  such  exceptions  and  otherwise  overruling 
exceptions  to  awards  of  damages  and  benefits 
where  new  assessment  ordereo— Id. 

Order  dismissing  proceeding  to  assess  bene- 
fits properly  set  aside,  tboogfa  made  in  part  on 
coui't's  own  motion. — Id. 
€=»50B(2)  (Mo.)  Order  setting  aside  order 
dismissing  proceeding  held  subject  to  review, 
though  court  was  acting  in  anal  capacity.— 


Digitized  by  Google 


1155 


INPE^C-DIGEBT 


for  caMt  In  XtaoJHs.  A  Am  J>l(.  Ker-KoJScrlM  *  ladoxeo  mo  nine  toplo  ud  KKf-MUMBBB 


Ci^  of  St.  Louis  t.  Hydraulic  Prass  Bricfc  Co., 

Order  setting  aside  order  dismissing  proceed- 
ing to  asseen  benefits  held  appealable. — Id. 
^s>5l3(l)  (Mo.)  AssesanieutH  against  noQ- 
abuttliv  property  for  widening  street  consti- 
tntiDf  part  of  bonlarard  aehrmo  held  property 
caiieeled.-^lbera  t.  CHty  ttf  St  Lonis,  210. 

(F)  BBforeeaMBt  of  A*«— M>e»f  umA  Spc* 

^=3568(2)  <Mo.)  Intention  to  waive  notice  to 
comnience  improvement  shown  by  acts  and  con- 
duct—City of  Brunswick  ex  rel.  Barkwell  v. 
Benecke,  16». 

9=»570(1)  (Ark.)  Statute  autborizing  vaca- 
tion decrees  on  stipulation  not  In  contlict  with 
statute  providing  t3iat  chancery  court  be  open 
at  all  times  for  enforcing  assessments.— Ferrell 
V.  Massie,  lOS:;. 

4^9571  (Ark.)  Appeal  in  proceetUngs  to  en- 
force benefit  asaeasment  dumissed  for  ffellura 
to  file  transcript  within  30  daya.— FerraU  t. 
Massie,  1083. 

In  suit  to  enforce  collection  of  asseaament, 
cross-complaint  to  restrain  enforcement  does 
not  affect  requirement  aa  to  time  of  filing  of 
tnmacript.— la. 

XX.    VSB   AHD  RHOOX.ATIOir    OF  PVBUC 
FliACBS,  PROPIDRTy^  AKD  WOBKS. 

(A)  9tr«at«  and  Other  Pnblln  Wars. 

^703(1)  (Tex.CtvjKpp.)  No  liabOity  on  jft- 
ney  bond  designating  route  where  accident  oc- 
curred  while  driver  in  personal  enterprise  was 
some  distance  therefrom.— Hemphill  v.  Roma- 
no. 125. 

«=»705(I0)  (Mo.)  Fedestriaa  in  highway  may 
assume  operator  of  automobile  will  ezerciae 
care  in  keeping  lookout— McKenna  v.  X^ch, 
175. 

Pedestrian  bound  to  exercise  ordinary  care 
for  own  protection  against  automobiles. — Id. 
4=s>706(6)  (MoJKpp.)  Evidence  of  agency  of 
automobile  driver  held  sufficient  to  Justify  sub- 
mission of  case  to  jury.'— Pinteardd  v.  Hoscb, 
81. 

Inatructiona  to  withdraw  allegations  of  neg- 
Hgence  as  to  failure  to  sound  warning  in  auto- 
mobile collision  case  held  unwarranted, — Id. 

Inatructiona  to  withdraw  allegations  of  neg- 
Ucence  as  to  violation  of  ordinanee  in  automo- 
bue  collision  case  held  onvarrauted.— Id. 
^=3706(6)  (MoJ^ap.)  Question  of  negligence 
in  automobile  coUision  case  held  for  jury. — 
Latham  v.  Hoscb,  S4. 

«s>70S(7)  (Mo.App.)  Plaintiff  In  automoUle 
collMon  caa«  held  not  negligent  aa  •  matter  of 
law.— Latham  v.  Hosch,  84. 

XII.  TORTS. 

(Ct  Defeats  or  Obatraotloaa  la  St»e«ta  aad 
Othe*  PaMIe  Ways. 

«s>775  (Mo.)  Uae  of  atreet  for  moving  and 
placing  <a  building  materials  authorized.— Shafir 
V.  Sieben.  419. 

«=>800(f)  (Mo.)  Pedestrian  compelled  by  ob- 
struction to  go  into  street,  where  he  was  struck 
by  automobile,  entitled  to  damages  proximately 
resulting.— Sbafir  v.  Siebeo,  418. 
«=»802  (Mo.)  Plaintiff  guilty  of  negligence  in 
croasing  excavated  street  cannot  recover  for 
injuriea.— Waldmann  t.  ^rainka  Const.  Co- 
242. 

«=»80S(I)  (Mo.)  Traveler  may  not  go  for- 
ward relying  on  presum^tiwi  that  atreet  or 
sidewalk  is  in  good  condition  if  he  knowa  it  is 
not,  but  must  exercise  his  faculties  to  dis- 
cover dangers. — Waldmann  v,  ijkrainka  Const. 
Co.,  242. 

«a»805(3)  (Mo.)  Plaintiff  held  negligent  in 
(Toadng  atreet  excavated  for  paving.— Wald- 
mann V.  Skrainba  Conat  Co..  242. 

Plaintiff  crossing  street  excavated  for  paving 
which  she  knew  was  unfinished  bound  to  look 
out  tor  dangera.— Id. 


«s>e08(2)  (Mo.)  Right  of  owners  of  tbe  ad- 
joining property  to  obstruct  street— Sbafir  v. 
iiieben.  419. 

AU  participants  held  jointly  liable  for  dam^ie 
resultmg  from  the  street  obstruction.— Id. 
^=3816(1)  (Mo.)  Petition  for  injuries  caused 
by  obstruction  of  street  held  aufficieot^Sbafir 
V.  Sieben,  419. 

iSs»8l9(7)  (Mo.)  Teatimony  heid  to  show 
plaintUfa  neg^gence  in  crossing  excavated 
street— Waldmann  v.  Skrainka  Const  Co.,  212. 

MDROBB. 

See  Homicide, 

MUTUAL  BENEFIT  INSURANCE. 
Sea  Inaunmcc.  «s»e88-«S6. 

NATIGABU:  WATERS. 

X.  XtlGHTS  OF  PUBItlO. 

«»l(n  (Mo.)  Must  be  navigable  in  fact— 
»lovensky  t.  O'Beilly.  478. 

n.  LAJriM  TJimBR  watbr. 
«=936(7)  (Mo.)  Finding  that  purcbaaer  did  not 
get  island  formed  by  change  of  bed  In  ziver  sna- 
tained.— Slorensky  t.  O'Beilly.  47a 

lU.   KXPARIAJf  AMD  UTTOMAI.  HIOHTf^ 

^sa45  (Mo.)  Oovemment  did  not  lose  land  by 
reason  of  change  in  channel  of  stream. — Sloven- 
akv  v.  0*BeUly,  478. 

Landowners  owned  to  middle  thread  of 
stream.— Id. 

NEGLIGENCE. 

See  Master  and  Servant  «=»103-832;  Monici- 
pal  Corporations,  «=3775-S19:  Railroads,  ^» 
307-184;  Street  BaUroads,  «S3>9&-11& 

X.  ACTS  OR  OHMSIOirS  COKSnTCTlHCI 

HEGLIGBNCB. 

lO  Condition  and  Use  ot  Land,  Bnlldlaff>. 
and  Otber  StractaveH. 

«=932(l)  (Mo.)  Duty  to  invitee  defined.— Bo- 
man  V.  King,  161. 

n.  PROXIMATB  CATISE  OP  INJURY. 
«=»62(3)  (Mo.)  Proximate  cause  of  injury  by 
independent  act  of  third  person.— Shafir  y.  Sie- 
ben, 419. 

Ill,  CONTRIBUTORY  NBGLIUKNCK. 
(A>  Persons  Injnred  In  Genciml. 

«S966(2)  (Mo,App.)  Customer  falling  on 
stairway  held  guilt;  of  confributory  negligence, 
— Geninaazt  v.  Xeonorl,  75. 

<D)  Oomvaratlve  NesllKeae*. 

4»IO0  (Mo.)  Contributory  negligence  no  de- 
fense when  injury  is  intentional.— Evana  t.  lUl- 
nois  Cent.  R.  Co.,  307. 

IV.  ACTIONS. 
(A)  Rlvht  ot  Action,  Partleii,  Prellminarr 
Proeeedlaars*  aad  PlMdlas. 

<g=>l03i/2  (Mo.)  Law  of  forum  applicable  to 
action  for  injury  occurring  In  another  state 
founded  on  common  law.— Hill  v.  Kansas  City 
Kys.  Co.,  205. 

19(1)  (Mo.)  Beeovery  may  be  had  of  hu- 
manitarian rule  alone.— Hill  t.  Kanaaa  City 
Ilys.  Co.,  205. 

€=9|  19(4)  (Mo.)  Evidence  admissible  under 
general  allegation. — Miller  t.  Kansas  City  Rys. 
Co.,  1066. 

(O)  Tslal.  Jvdvment,  aad  Review. 

|&=»I38(2)  (Mo>pp.)  Instruction  burden  of 
proving  contributory  negligence  held  not  revera- 
ible  error.— Jeffries  v.  Walsb  Fire  Clay  Prod- 
ucts Co.,  259. 

®=3l38(3)  (MoJ^pp.)  Charge  confined  to  ape- 
c-ific  allegationawohiiwn  t.  Eanaas  City  By*. 
Co.,  942. 
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«»I4I(12)  (Ark.)  Inttruetion  on  damages  In 
cue  of  contributory  oetfUence  heUt  not  erro- 
neons.^entraI  Ooal  &  Coke  Co.  t.  Barnes, 
683. 

NEGOTIABLE  INSTRUMENTS. 
See  BiBs  and  Notes. 

NEW  TRIAL. 

See  Criminal  Law,  ^^Olft-^. 

II.  GROnHDB. 

(C)  RalluK*  «n<l  iBBtraotlon*  «t.  TvM. 

■8=340(2)  (Mo.)  Objections  not  made  at  trial 
cannot  be  afterwards  considered.— PoUaid  t. 
Ward.  14. 

4e94k3)  (MaJ^pp.)  No  new  trial  for  error  m 
ioitnictitHiB  where  morant  not  entitled  to  re- 
cover.—Jtforrow  r.  Hlnea,  483. 

(F)  Verdict  or  FlndlnsB  Contrary  to  tMW 
or  Evidence. 

«=»70  (McApp.)  Motion  properly  granted 
where  coart  would  have  been  justined  in  di- 
recting a  verdict  for  movant. — Zallee  v.  Mutual 
Life  Ins.  Co.  of  New  York,  280. 

<H)  NewiT  Diacov-ered  BTldence. 

«»I02(I)  (Mo.)  Not  granted  for  newly  dis- 
covered facts  in  absence  of  diligence.-— Chapman 
V.  Kansas  City  Rya.  Co..  177. 
«S3I02(3)  (Tex.Civ.App.)  Affidavits  held  not 
to  disdose  diligence  as  to  newly  diaoovered 
evidence.— Great  Sonthem  Snlphur  Co.  t.  Bit- 
ter, 1115. 

«s>l04(3)  (Ark.)  NewW  discovered  evidence, 
If  eomuutnTe,  not  cround.— Hnckabr  t.  Efolland, 
9iS 

.  NONSUIT. 
Se«  DiBmlsMd  ud  Nonsott. 

NOTES. 
See  "BSOm  and  Notes. 

NUISANCE. 

I.  PBITATR  mnaAifCBg. 

(A)  IfAtwra  of  inimrr  «td  IdmbUltr  Tlkere- 
tmv, 

4a»3(l2)  (Tex.Clv.Apt.)  Fence  not  a  nuisance 
per  sfl.— NeUett  t.  B.  S.  Sterling  lav.  Co.,  604. 

OBLIGATION  OF  CONTRACTS. 
See  Constitutional  Law,  ^120-154. 

OBSTBUCTINO  JUSTICE. 

4s»4  (Ky.)  Hiring  witness  not  to  appear 
against  an  accused  constltntes  offenae.— Taylor 
T.  Coramonwealth,  886. 

OFFICERS. 

See  Judges;  Justices  of  the  Peace;  Public  Serv- 
ice Commissions;  Receivers. 

PARENT  AND  CHILD. 

^s>7(i)  (Ark.)  Parent  cannot  recover  for 
physical  suffering  endured  by  diild. — ^Miles  t. 
American  By.  Express  Co.,  930. 

rARTIE& 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  In- 
Btrumenta,  see  also  the  Tanous  apedfie  topics. 

III.  NEW  PARTIES  AHD   OHAKGB  OF 
FARTIBS. 

«=940(2)  {Tex.Clv.App.)  btervener  must  show 
interest  in  Bubject-matter.— -Hodges  Drilling  0>. 
V.  Tyler.  548. 

In  creditors'  suit  against  driUers  of  oil  well 
for  interrener*  interventioa  Impn^erly  allowed. 
— Id. 


«=s>47  (Tax.ClvApp.)  Yolnntary  intervener 
heJ4  bound  by  the  lasaes  pleaded.— War^  t. 
Jones,  S5S. 

T.  DBFBCTSt  OBJEXmOIIB,  AVD 
AMBNDMKHT. 

«»S4(2)  (TexXlvApp.)  Nonjoinder  ahoald  he 
pleaded  in  abatement— Ayra  v.  MneDoaaJA, 

507. 

PABTECION. 

I.  BY  ACT  OF  FARTUSS. 

(Tex.ClvJ^pp.)  Descrmtion  held  unam- 
biguous, when  applied  to  ciroimstances.— Kel- 
ly r.  Wflson,  14l. 

^5>9(2)  (Tex.Cfv.App.)  Evidence  held  not  to 
show  Intention  to  convey  land  other  tlian  that 
described.— Kelly  r.  Wilson,  141. 

U.  AGTIOIfg  FOR  PARTITIOII. 
(A)  BJarht  of  Aotiom  ud  Dofonsea. 

^B9(l  (T«x.ClvJ^pp.)  Amendment  (rf  statute 

authorizing  partition  by  mineral  lesson  did 
not* duuige  character  of  remedy.— Medina  Oil 
Development  Go.  v*  Unrphy,  333. 
<S=>I3  (Ky.)  Bither  of  two  aisters  entitled  to 
Joint  use  of  land  could  compel  partition.-' 
Shelby  v.  Shelby,  726. 

Joint  tenants  entitled  to  partition.— Id. 
«=»I3  (Tw(.ClVJ^pp.)  on  lessee  cannot  com- 
pel partition  as  against  cotenanta  in  fee<— Me- 
dina Oil  Development  Co.  t.  Murphy,  333. 

Lessee  from  one  cotenant  of  specified  portion 
cannot  compel  partition  of  entire  tract.— Id. 
^==^19  (Ky.)  Right  of  one  entitled  to  joint  oc- 
cupancy not  lost  by  temporary  absence.— Shelby 
T.  Shelby,  726. 

^=>22  (Ky.)  Joint  occupancy  for  long  period 
insufficient  to  require  deed  to  be  construed  to 
deprive  joint  tenant  of  right  to  partition.— 
Shelby  T.  Shelby,  726. 

(B)  Froeeedlnva  and  Relief. 

«s>43  (Tex.Civ.App.)  Suit  for  partition  of 
leasehold  interest  broperly  brongnt  ia  county 
where  land  situated;  ''other  proper^."— Oee  v. 

Lyles.  640. 

^=p44  (Mo.)  Limitations  inapplicable  to  rents 
set  oHE.— Byrne  v.  Byrne,  461. 
€s»63(3)  (Ky.)  Kvidence  insufficient  to  prove 
parties  agreed  that  neither  should  have  parti- 
tion.—Shelby  V.  Shelby,  728. 
4=»85  (Mo.)  Improvements  niade  during  will 
contest  by  devisees  held  made  in  good  faith.-— 
Byrne  v.  Byrne,  461. 

^86  (M«.)  Allowance  for  rents  is  based  on 
land  without  tenant's  improvementa.— Byrne  v. 

Byrne,  461. 

Occupying  devisees  not  cliargeable  with  inter- 
est on  rents  prior  to  filing  of  contest.— Id. 

Successful  will  contestant  not  objecting  to 
occupying  deviBees*  retention  of  rents  during 
contest  not  .entitled  to  interest  thereon. — Id. 
^=390  (Mo.)  Rents   ofFset   against  improve- 
ments by  occupying  cotenant.— Byrne  r.  Byrne, 

461.   

PABTNEBSHIP. 

nr.  RIGHTS  AND  UABII^ITUSS  AS  TO 
THIRD  FBRSONS. 

(A>  Representation  of  Plru  bx  Partner. 

®=»I3B  (Mo.)  Partner  can  sell  C<m  property. 
— Asadonan  v.  Sayman,  407. 

PAIfMBNT. 

See  Subrogation. 

X.  RBaVlSITES  Atrfo  SVFPICXBTICT. 

^s>\7  (Ark.)  Giving  of  note  no  payment  of 
debt  without  agreement.— Estes  v.  j.  B.  Lamb 

&  Co.,  99. 

PEDDLERS. 
See  Hawkers  and  Peddlera» 
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PHYSICIANS  ASD  SURGEONS. 

«=95(2)  (Mo.)  Dental  Board  haB  limited  dis- 
credoQ  in  iasoiiig  initial  certificate  of  rcgiatra- 
tion,  but  no  discretion  in  the  mere  issuance  of 
a  renewal  license.— State  ex  rel.  WniU  t.  Mi«- 
souri  Dental  Board.  39a 

Dental  Board's  power  to  revoke  or  refoBfl 
registration  does  not  extend  to  application  for 

renewal  Ucen«e.-Jd.   

«s»ll(l)  (M«.)  Dental  Board  bas  limited  dis- 
cretion in  revoking  certificate  ol  registration, 
but  no  discretion  in  the  mere  issuance  of  a 
renewal  UceDae.— State  ex  reL  Wolfe  t.  Mis- 
aouri  Dental  Board.  390. 

PILOTS. 

^1  (Tex.Clv.App.)  Begulation  left  by  Con- 
gress with  states.— O'Brien  t.  Ammerman,  1018. 

PLEADING. 

For  pleadings  in  particular  actions  "or  proceed- 
ings, see  also  tne  various  spedfle  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  AMD  AIXBGATION9  IM 
GHNKRAL. 

«=3)  (Ky.)  Purpose  is  to  inform  opposing  liti- 
gant of  grounds  of  complaint  op  defense.— Thur- 
man  T.  Alvey,  749. 

«=»8(l)  (Mo.)  Allegation  of  ultimate  fact  saf- 
fident.— Midwest  Nat  Bank  &  Trust  Co.  r. 
Davis,  406. 

«=s>8(6)  (Mo.)  Allegation  that  articles  of  as- 
Bodatlon  f^led  to  comply  with  statutes  held 
a  legal  conclusion —State  es  rel.  Great  Amer- 
ican Home  Sav.  Institution  t.  tee,  20. 
^=>)0  (Mo.App.>  Act  of  employ^  may  be 
pleaded  as  that  of  employer.— -Gordon  v.  Bleeck 
Aueomobile  Co.,  266. 

(Aril.)  Answer  alleelng  new  contract 
releasing  surety  on  note  held  sufficientj  though 
not  alleging  authority  of  bank  president  to 
make  same,  which  was  matter  of  proof. — Glenn 
V.  Union  Bank  &  Trust  Co.,  708. 
«9=»ll  (Tex.CIv.App.)  Eraployffs  petition  for 
share  of  profits  held  eufficient  without  alleging 
evidentiary  facta.- Lewis  v.  Kelly.  993. 

Need  not  contain  evidentiary  facts. — Id. 
$=334(4)  (Ky.)  Construed    before  judgment 
strongest  against  the  pleader. — Home  Ins.  Co. 
V.  Cbowning.  7H1. 

4s»S4(4)  (Ky.)  On  demnrrer  eOBttrned  most 
strongly  against  pleader. — ^Kash  v.  United  Star 
on  Co.,  888. 

€=»34(6)  (Ky.)  Construed  after  judgment  so 
as  to  support  judgment. — Home  Ins.  Co.  v. 
Cbowning,  731. 

^»39  (Tim.Clv.App.)  Allegation  of  place  of 
incorporation  of  intervener  held  immaterial  and 
surplusage.— Patton  t.  American  Home  Life 
Ins.  Co.,  208. 

III.  PIiBA  OR  AN8WKR,  CROSB-COM- 
PI^AINT,  AND  AFFIDAVIT  OF 
DBFJBNSB. 

(B)  mtmtorr  PIcm  Matter  In  Abate- 

imtmt. 

«=9l  1 1  (Tex.Clv.App.)  Court  held  warranted 
in  finding  that  conveyance  of  undivided  interest 
was  to  confer  jurisdiction  of  partition  suit. — 
Baldwin  v.  Baldwin,  130. 

On  plea  of  privilege  in  partition  suit  court 
held  to  have  properly  heard  evidence  of  all  cir- 
cumstances relating  to  property.— Id. 

Defendant's  privilege  to  be  determined  fcoip 
facta,  and  not  from  form  of  pleadings. — Id. 

1 1  (Tex.ClvJVpp.)  On  plea  of  privilege, 
jurisdictional  allegations  of  petition  considered 
as  made  in  good  faith. — Montgomery  v.  Turner, 

On  hearing  of  plea  of  privilege,  petition  ad- 
missible to  afaow  character  of  smt.— Id. 


^r.  DBHCBABR  OB  BXGBPnPIOn. 

«=»I92(6)  (Tex.Clv.App.)  Demurrer  austained 
only  because  of  defect  in  pleading  demurred  to. 
— Stephenson  v.  Nelson,  1000. 
^205(2)  (Ark.)  Complaint  of  depositors  of 
insolvent,  bank  against  directors  tor  nes^gent 
mismanagement  defective,  where  not  aQfeging 
Bank  Commissioner's  failure  to  sue,  and  de- 
fect open  to  general  demurrer. — Creamery 
Package  Mfg.  Co.  v.  Wllhite,  710. 
«»2I4(I)  (Arlt.)  AUegatiMiB  of  answer  tak- 
en aa  true  on  demurrer.— Otenn  v.  Union  Bank 
&  Tmst  Co^  79& 

^=>2\7(2)  (Ark.)  Demoirer  to  anawer  re- 
lates back  to  complaint— Dallas  v.  Moseley, 
1084. 

VI.  AHBNDSID  AND  BDPPLBHBNTAL 
PiiBADIHGS  AND  BBPLBADER. 

^5>234  (Ky.)  Petition  may  be  amended  with- 
out leave  before  answer,  but  not  after.— B.  W. 
Boas  0>.  V.  Afcers,  786. 

<S=9236(I)  (Mo.)  iLdberallty  exercised  in  per- 
mitting amendments.— Montague  v.  Missouri  Ai 
K.  Interurban  By.  Co.,  189. 
«=^238(2)  (Ky.)  Filing  amended  petition  be- 
fore answer,  with  leav«  of  eowt,  and  wttliont 
one  day's  notice,  is  iiMnffident.- E.  W.  Boss 
Co.  V.  Akers,  71)6. 

^=>246(l)  (Mo.)  Amendments  permissible  to 
controvert  new  matter  set  op  by  way  of  de- 
fense.—Montague  V.  Biissonri  &  K.  Interurban 
By.  Co.,  189. 

i8=s>247  (Mo.App.)  Amendment  during  trial 
claiming  wages  lost  to  time  of  trial  properly 
allowed. — Chambers  v.  Hines,  949. 
€==>248(2)  (Mo.)  Amendment  based  on  statute 
of  another  state  states  a  new  cause  of  action. 
—Montague  v.  Missouri  &  K.  Interurban  By. 
Co.,  189. 

«=a248(i0)  (Mo.)  No  departure  where  matter 
subsequently  alleged  strengthens  poeition. — 
Montague  v.  Missouri  &  K.  Interurban  By.  Co., 

189.    .  -  ■ 

«=>248(I7)  (Ark.)  Amended  complaint  for 
replevin  held  not  to  state  new  cause  of  action. 
—Strode  v.  Holland,  1073. 

XI.  HOTION8. 

$=>356(l}  (Ark.)  Defendant  in  replevin 
sboold  move  to  make  allegatian  of  special 
ownership  more  definite,  rather  than  to  atrUn 
amended  complaint.— Strode  v.  Hidland,  lOTtl 

XXI.  IBBIIBS,  PROOF.  AND  VARIANCE. 

«s:>376  (Ark.)  Fact  of  adjudication  need  not 
be  proved  whore  admitted.— Garrett  v.  Bl(  Bend 
Hantatiott  Co.,  1079. 

«=3376  (Tax.Clv.App.)  Admission  of  facts  by 
one  defendant  did  not  establish  them  as  against 
other  defendants  and  interveners.- Lott  v. 
Dasblcll,  1108. 

«=»38I(I}  (Mo.)  Matters  to  be  proved  should 
be  pleaded.— Morrow  v.  Franklin,  224. 

XUI.  DBFfeCTS  AND  ORJBCTIONS,  WAIV- 
ER, AND  AIDER  BY  VERDICT  OR 
JUDCttENT. 

«si>422  (Tex.Clv.App.)  Failure  to  attack  peti- 
tion for  lack  of  verification  prevents  ob^tioa 
to  testimony  supporting  that  part  of  petition. — 
First  Nat.  Bank  v.  Sproles,  329. 
4=9428(3)  (Ark.)  Went  of  formal  averment  of 
negligence  should  be  questioned  <by  motion  to 
make  more  definite,  and  not  by  motion  to  strike 
testimony,- Payne  v.  McDonaild,  813. 
9=>4^3(4)  (Ky.)  Averment   of  ownership  of 
insured  building  held  sufficient  after  judgment. 
— Home  Ins.  Co.  v.  Cbowning.  731. 
<S=>433(5)  (Mo.)  Petition  heU  after  verdict  to 
state  goo4  cause  of  action  for  alienation  ot 
affections.- Hollinghausen  v.  Ade,  39. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  varioos  speciflc  topics. 
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PRBSCKIFTION. 
See  AdTerse  PossetNon;  Limitation  of  Ac- 

tiODB. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Factors. 

I.  THB  RELATION. 
CA)  Creatlom  iLnd  Elxlutence. 

«s>23(l)  (Ark.)  Use  of  term  "agent"  is  not 
condusive  of  the  relation  created  by  contract 
— Ma^Qolia  Petroleum  Co.  t.  Johnson,  680. 

II.  MCTUAIi  RIGHTS,  DUTIES*  AND  UA- 
BII.1TIE8. 

(A)  Execution  at  Ascencr. 

•=>66  (Arfc.)  Agent  must  account  for  money 
rectived  for  principal. — Dallas  v.  Moseley,  1084. 

<B)  GompcnMtlon  and   Lien  of  Avent* 

«=988  (Tox.Civ.Ap|i.)  Wttere  agent  delegates 
performance,  subagent  cannot  look  to  his  prin- 
cipal for  compensation.— Mitdiell  t.  Teague, 
1040. 

in.  RIGHTS  AND  UABUITIB»  AS  TO 
THiRO  PKiUIOBrS. 

(A)  Powers  of  AjEent. 

«=3 105(4)  (Ark.)  Agents  authority  to  re- 
ceive payments  establisbed  by  receipt  of  prior 
payments.— Wade  t.  tTcxarkana  BnDding  & 
Loan  Ass'n,  037. 

(B)  MotlM  to  Ag«mt. 

^177(1)  (Tex.ClvJMi9-)  Notice  to  agent  is 
notice  to  pruictpal*-- May>  Firat  State  Bank 
of  K6Uer.  326. 

PRINCIPAL  AND  SURETY. 

See  Chiaranty;  Indemnity. 

III.  DISOHARQB  OP  SURBTY. 

4=»89  (Ark.)  Holder's  acceptance  of  maker's 
assignment  of  claim  hcM  sufficient  coDsidera- 
tioo  for  contract  releasing  surety^— Olenn  t. 
Union  Bank  &  Trust  Co.,  798. 
^3»89  (Ark.)  Payee  cannot  recover  against 
surety  after  discharging  surety  pursuant  to 
agreement.— King  t.  Bank  of  Pangbum,  020. 
«=»I0I(I)  (Tex.ClvJVpp.)  Surety  released  by 
material  alteration  in  contract.- Stephenson  r. 
Nelson.  1000. 

Held  that  there  was  no  alteration  in  contract 
secured  by  bond. — Id. 

«»I26(3)  (Ark.)  Mere  advisory  notice  to  sde 
principal  insufficient  to  release  surety.— Glenn 
T.  Umott  Bank  &  Trust  Co.  708. 

PiUVILEtiE. 

See  ConatitQtlonal  Lav,  «s320a. 

PROCESS. 

I.  NATVRB  ISSVAHCB,  RB«VISITBa, 
AND  VAUMTY. 

4s9l9  (MoJ^pp.)  In  suit  against  corporation 
where  action  accrued  nonresident  ooduendant 
cannot  be  summtmed.— Heifer  T.  Hamlmrg 
Quarry  Co.,  27S. 

IL  SBBTICB. 
CS>  Return  nnd  Proof  of  Service. 

«=9l38  (Tox.CIv.App.)  Service  on  unknown 
owners  cited  by  publicstion  in  proceedings  to 
foreclose  street  improvement  Hen  held  insuffi- 
cient.—Turner  V.  McFarland,  295. 

PROHIBmON. 

I.  HATCRB  AND  ORODIVDS. 

«=»3(2)  (Ky.)  Will  not  lie  to  interfere  with 
jtidRe  proceeding  within  his  jurisdiction  where 
there  is  adcQuate  remedy  by  appeaL— Elk  Stave 
Lumber  Co.  v.  I/ewis,  104a* 


Will  not  lie  to  prevent  court  having  jurisdic- 
tion from  trying  case  at  certain  term.— U. 

*  nUMOSSOHX  NOTES. 
See  Billa  aqd  Notea. 

PROPERTT. 

9s»9  (Ark.)  Possession  only  prima  fade  evi- 
dence of  title. — Forrest  v.  Benson,  01& 
€=s>9  (Ky.)  Possession  prima  facie  evidence 
of  ownership.— Home  Ins.  Go.  t.  Ghowntnf, 
731. 

PUBUC  SHraOTEHENTS. 
See  Municipal  Ck>rporations,  4s»298,  57.1, 

PUBLIC  LANDS. 

in.  DISPOSAli  OF  liANDS  OF  THB  STATUS. 

4=>I43  (Ark.)  County  treasurer,  receiviof 
money  deposited  for  school  district  by  pur- 
chasers oi  Bchool  lands  in  the  district  pursuant 
to  an  anlavrful  agreement  between  taem,  re- 
quired to  account  to  the  district  therefor. — 
Taylor  v.  Spivey,  682. 

«s»l75(7)  (Tex.ClvJVpp.)  Taking  lease  from 
state  Arid  not  to  estop  Mtentee  from  claiming 
land  under  his  patent— Walker  v.  Haley.  307. 

PUBLIC  SERVICE  COMMISSIONS. 

«=»7  (Mo.)  Fixing  of  public  utility  rates  is 
based  on  police  power, — State  ex  rel.  South- 
western Bell  Telephone  Co.  t.  Public  Service 
Commisnion,  42S^ 

^>ll  ^Mo.)  Mast  conform  to  preaeribed_pro- 
cedure.— State  ex  rel.  Southwestern  Bell  Tele- 
phone Co.  V.  Public  Service  Commission,  425. 
^=^32  .(Mo.)  Court  proceeds  as  in  review  of 
equitable  proceedings  in  reviewing  aets^State 
ex  rel.  Southwestern  Bell  Tdepfaone  Co.  T. 
Public  Service  Commission,  425. 
€=»33  (Mo.)  Findings  given  much  considera- 
tion, and  deferred  to  when  not  unreasonable, 
arbitrary,  or  capricious.— State  ez  rel.  South- 
western Bell  Telephone  Go.  t.  Public  Service 
Commission,  425. 

eUBLIC  SERVICE  CORPORATIONS. 

See   Carriers;   Railroads;   Street  Ballroads; 
'Telegraphs  and  Telephones. 

RAILROADS. 

See  Street  BaUroads. 

I.  COSTROL  AND  RBGUUTIOlf  III 
aSNBRAli. 

«=s>5V2  [New,  vol.  6A  Key-No.  Sertet] 

(Ky.)  venue  of  action  for  death  Md 
proper.— Hines  v,  Taylor's  Adm'r,  716. 
«»S</2  [New,  vol.  6A  Key-No.  Seriea] 

(Tex.Civ.App.)  Judgment  against  cat- 
rier,  handling  shipment  during  federal  control, 
unauthorized,— Gulf,  C.  &  S.  F.  By.  Co.  v. 
Bostick,  112, 

«=>5/2  [New,  vol.  6A  Key-No.  Series] 

(T0X.CiV.App.)  Director  General  not 
suable  lor  negligence  occurring  before  gorem- 
ment  control.— Mines  v.  Piatt,  1114. 

II.  RAIUKOAD  COHPAiaHS. 

^22(3)  (Ky.)  Twue  of  action  for  death 
held  proper.— Hines  v.  Taylor's  Adm'r,  716. 
<&=>33(l)  (Tex.Clv.App.)  Loan  to  dummy  for- 
eign corporation  building  railroad  h^d  not  ille- 
gal under  statute.- Boston  &  Texas  Corpora- 
tion V.  Ouarantee  life  Ins.  Co.,  1022. 

T.  RIGHT  OF  WAV  AND  OTHBR  UTTER- 
BST8  IN  LAND. 

9=360  (Ky.)  Company  owning  fee  has  exclu- 
sive right  of  occupancy  Indefinitely  •  upward.-- 
Citisens'  Telephone  Co.  v.  f^in^-jnnnti,  h,  O.  ft 
T.  P.  B.  Co.,  001. 

Height  <tf  euemeat  for  "right  cl  way**  stated. 
1 — ^Id. 
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X.  OPHRATIOH. 


«»307(3)  (MoJlppO  Automatic  bell  nei^- 
gently  iiiaiiitamecL--Hatten  t.  Ohicago,  B.  &  Q. 
R.  Co.,  281. 

«s»327(2)  <Mo.)  AutomobiliEt  croflsin^  with- 
out looking  held  zaiity  of  contributor;  oegU- 
gence.— Evana  t.  Illinois  Cent.  B.  Co.,  397. 
«=3327(4)  (Mo^pp.)  Traveler  niiBt  look  and 
liaten.— Morrow  t.  Hines,  493. 
4=3327(11)  (Mo.)  Automobiliat  muat  api^Rch 
croaaing  at  such  speed  that  he  can  atop.— EWana 
V.  UlinoiB  Cent.  R.  Co.,  397. 
«=3327<I3)  (Mo-App.)  One    crossing  awitch 
track  must  look  and  listen.— Morrow  y.  Hinea, 
493. 

<^32ft(4)  <Mo.)  Antomobile  ariver.  crossing 
without  looking,  held  ne^igent.— Alexander  v. 
St.  Lonis-San  Francisco  Itj.  Co.,  44. 
«=9328(8)     {Md>pp.)    Automobile  driver, 
crossing  at  night.  Acid  negligent  In  falling  to 
look.— Morrow  t.  Hines,  493. 
«s»328(M)  (Tex.ClvJ^pp.)  Motortruck  driver 
Aeld  jroiltr  of  contributorr  negUgeiH%— Loulai- 
'  ana  weateni  By.  Co.  v.  Jonea,  363. 
4=3330(4)  (Mo.)  Automobile  driver  aware  of 
unlawful  speed  of  train  not  entitled  to  rely  on 
observance   of  ordinance.- Alexander   v.  St. 
LouiS'San  Frandaco  By.  Co.,  44. 

Contributory  ne^gence  not  excuaed  apeed 
ordinance.- id. 

4s»335(l)  (Mo.)  Operation  at  excessive  apeed 
without  warnings  negligence;  "willful;"  "wan- 
ton:" ."reckless."— Evans  v.  Illinoia  Cent.  B. 
Co.,  SOT. 

^=3346(6)  (Mo.App.)  Burden  of  proving  con- 
tributory negligence '  on  railroad. — ^Morrow  t. 
Hines,  49S. 

On  proof  of  contributory  negligence,  traveler 
must  show  excuse.— Id. 

<^34«<l)  (Tex.Civ.Allp.)  Evidence  held  to 
show  negligence. — Louisiana  Western  Ry.  Go. 
V.  Jones,  3^. 

4=»34a(6)  (Mo.)  Evidence  lield  not  to  support 
recovery  under  last  clear  chance  doctrine.- Al- 
exander T.  St.  Louis-San  Francisco  By,  Co.,  44. 
^330<I3)  (Mo.App.)  Contributory  ne^- 
gence  held  queatiou  for  jury.— Hatten  v,  Chica- 
go, B.  A:  Q.  B.  Co.,  281. 

4=>350(34}  (Mo.)  Evidence  of  willful  injury 
held  insnffldent  for  Jury.— Evana  v.  lUinoia 
Gent  B.  Oo.,  387. 

(G)  lafwFtoa  to  PmaoBa  a»  or  meav  Traelca. 

4=>370  (MOJ\pp.)  Lookout  required  at  place 
cnstomanly  used  by  public— Kewell  v.  Dickin- 
Bon,  72. 

«S3376(2)  (Ky.)  Muat  not  needlessly  kill 
trcNiaaser.- Uines  v.  Taylor's  Adm'r,  716. 
^»377  (Ky.)  Engineer  need  not  stop  train 
immediately  on  discovering  peraon  on  track. — 
Hinea  t.  Taylor's  Adm'r,  716. 
«=»379  (Ky.)  Care  required  aa  to  trespaaser 
not  iKtasflssed  of  ordinary  faculties.— Hines  v. 
Taylor's  Adm'r,  716. 

4C9390  (Mo>pp.)  Under  hnmaTutprlan  doc- 
trine train  operative  muat  have^eD  perU. — 
Newell  V.  IMekinBOo,  72. 
^398(1)  (MoApp.)  GIreomatantial  evidence 
Aeld  to  show  injury  by  train.— Newell  v.  Dick- 
inson, 72. 

«s>398(4)  (Mo.App.)  Evidence  held  Inauffl- 
cient  to  show  negligence  under  humanitarian 

doctrine. — Newell  v.  Dickinson,  72, 
€==>400(8)  (Ky,)  Negligence  as  to  trespasser 
held  for  jury,— Hines  v.  Taylot'a  Adm'r,  716. 


(H)  iBjvrlea  to  Anlmala  on  or  near  Traeka. 

«9»4I1(5)  (Tax.CivJ^pp.)  Killing  of  male 
not  actionable,— Payne  v.  Bradley,  1103. 
«s»4ll(l4)  (Mo.App.)  Fence  required  at  pri- 
vate switch.— Schoonover  v.  St.  Louis  &  3.  F. 
By.  Co.,  489. 

«=>4II(I6)  (MoJVpp.)  Fence  required  at  place 
of  animal's  entry  on  track  near  flag  station.— 
Schoonover  v.  St.  Lonia  &  8.  F.  Br-  Co..  489. 


^=3441  (3)  (Tex.ClvJKpp.)  Burden  on  plainUIE 
to  show  negligent  killing  of  animal.— I^iyne  v. 
Bradley,  1103. 

«=»441(6)  (Mo.App.)  Necessity  for  leaving 
track  unfenced  defense  to  be  proved.-^cliooB- 
over  V.  St.  Louis  &  S.  'F.  By.  Co.,  489, 
•Ss»447(4)  (MoJipp.)  luaCructioD,  Unking  to- 
gether defimtion  of  atation  and  uae  of  switch, 
held  erroneous.- Schoonover  v.  St  Louis  &  S. 
F.  By.  Co..  489. 

(I)  Plrca. 

«=9482(?)  (MaJ^pp.)  Circumstantial  evidence 
of  origin  of  fire  must  admit  of  no  other  rea- 
aonable  conclusion.— Biggina  v.  Missouri  Pac. 
B.  Co..  67. 

«=>4S4(I)  (Ark.)  Evidence  held  to  take  to  the 
jury  issue  whether  cotton  was  delivered  to  the 
gin  which  burned. — Missouri  Pac.  B.  Co.  v. 
MiltOD,  1090. 

«=»484(3)  (Ark.)  Oririn  of  fire  held  for  ju- 
ry.— Missouri  Pac.  B  Co.  v.  MUton,  109O. 
9=3484(3)  (McApp.)  Circumstantial  evidence 
of  cause  of  fire  necessary  for  subuiisaiou  of 
case  to  jury.— Biggina  v.  Missouri  Pac  B.  Co., 
67. 

Evidence  of  cause  of  fire  held  insufficient  for 
submisaion  to  jury.— Id. 

BAFE. 

n.  niosBcimoir  ajid  pumgHnuiT. 

(B)  IBTldoneo> 

«s>40<l)  (Ark.)  Character  of  proaeentrlx  In 
prosecution  for  aaaanlt  wttt  fntant  mv 
impeached  to  show  ecmaa&t— Smith  State, 

1081. 

Evidence  of  good  character  of  proaeentrlx 
held  inadmiaaibla  in  prosecation  tor  asaanlt 

with  intent— Id. 

i3=>46  (Tex.Cr.App.)  Witness  held  properly 
permitted  to  testify  aa  to  condition  of  ground 
where  aaaaalt  was  claimed  to  have  taken  ^ac«. 
— Bettig  V.  State.  839. 

<C)  Trial  and  ReVlew. 

9=359(23)  (Ark.)  Befusal  of  instruction  on 
simple  assault  error.— Smith  v.  Statrf,  1081. 
«=>59(23)  (Tex.CrJkpp.)  Jn^  should  be  In- 
stnicted  on  aggravated  aaaault  only  where  la- 
Bue  is  fairly  ralaed  bgr  evldenee.— Bettig 
State,  839. 

Evidence  held  not  to  reqidre  inatmetitni  on 
aggravated  aaaault- Id, 

REAL  ACTIONS. 
Ejectment;  Partition;  Trespasa  to  Try 


See 
Tiae: 


BBCmVEBS. 


I.  HATUU  AHD  OHOriTDfl  OF  RBCBIVBa- 

SHIP. 

(A)  Natare  and  Snbjects  of  RemeOr. 

<S=33  (Tex.CivJKpp.)  Beceivership  an  auxiliary 
proceeding.— Hodges  Drilling  Co.  v.  Tyler,  548. 

<Bi  Gronnds  of  Avpolatment  of  Rceel-ver. 

®=»22  (Mo.)  Petition  held  to  show  cause  for 
appointment. — Commonwealth  Finance  Corpo- 
ration V.  Missouri  Motor  Bus  Co.,  167. 

II.  APPOINTMENT,   aVALIPICATION,  AND 

TBNVRB. 

«s>3S(l)  (Tex.ClvJ^pp.)  Ex  parte  petition 
must  show  pressing  necessity  for  baste, — 
Hodgea  Drilline  Co,  v.  Tyler,  548. 
(&=»58  (Mo.)  Conflicting  evidence  held  not  to 
show  abuse  of  discretion  in  refusal  to  revoke 
appointment. — Commonwealth  Finance  Corpo- 
raBon  v.  Missouri  Motor  Bus  Co.,  187. 

RECEIVING  STOLEN  GOODS. 

4^4  (TncCrJkpp.)  Possesion  of  bill  of  lad- 
ing held  a  possession  of  the  goods. — Glasser  v. 
State.  969. 

(Tax.Cr.App.)  Principal   or  accomplice 
in  theft  cannot  be  guUtr.— Glaaser  t.  SUte,  809. 
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4t»8(3)  (TCK.Cr.App.)  Evideoce  held  to  WP- 
port  connctioD.— Glasser  t.  State.  060. 

BECOBDS. 

See  ^peal  and  Error.  «s>^&-e99:  t^jnunal 

Law,  «=»10e8-1128.  ■ 
«s>7  (Tex.ClvJ^pp.)  Filing  has  not  force  of 
recording.— Ci^  Nat  Bank  of  Gorpos  Ghriati 
T.  Craig,  831. 

REFORMATION  OP  INSTRUMENTS. 

I.  ftlSHT  or  ACTIOH  AXD  UPFBHSBt. 

^=*ti  (Mo.)  Lease  which  fails  tg  express  in- 
tent  of  parties  to  be  reformed;  "fixed  chart* 
es."— Smith  T.  Smith,  188. 
4s»l8  (T«.CIvJ^M')  Deed  corrected  to  ef- 
fectuate intent  of  parties.— Lett  t.  Dubiell, 
1103. 

U.  PROCBIBDIMCAl  AND  BBLIBF. 

•a»33  (T«t.Clv,App.)  Paitiea  to  cludn  of  ti- 
tie  necessary  to  correction  back  to  sonrce  of 
error.— Lott  v.  Daahiell,  llOS. 
«=>45(l)  (Ark.)  Evidence  must  be  dear.— 
Nakdimen  t.  Atkinson  Improvement  Co.,  691. 
«s»45(3)  (Ky.)  Proof  of  mlsUke  or  fraud 
must  be  dear  and  convbicing.— Shelby  t.  Shel* 
by.m 

n.  COMBTRCCTIOH  AND  OPBRATIOM. 

<S930  (MoJVpp.)  In  shipper's  contract 

not  to  cover  breach  of  pnor  oral  contract  to 

fnraiah  c«rsv-Thee  v.  Wabush  By.  Co.,  968. 

RELIOIOUS  SOCIETIES. 

«s»f8  (Ky.)  Parent  church  held  to  have  no  In- 
terest in  property  of  local  society. — ^Board 
of  Parent  MUiistry  v.  Bohon,  721. 
€=>20  (Ky.!)  Parent  church  estopped  from  at- 
tacking validity  of  Teligious  society's  deed. 
—Board  of  Parent  lOnistry  v.  Bohon,  721. 

Society  held  entitled  to  convey  its  property 
in  consideration,  of  grantee's  ureement  to 
maintain  members  during  their  lifetime. — Id. 

BEMAINDERS. 

•s»l7(3)  (iH«.)  Statate  does  not  begin  to  run 
againBt  remaindermen  until  life  estate  termi* 
Bata«.p-lbtbewa  r.  O'Donnell,  4S1. 

BEnjEVIN. 

TK.  TRIAL.  JTHDOMBNT.  EHrrORCBMBNT 
OF  JinMIMBNT,  AIID  RHTIBW. 

«B»88.  (Ark.)  Ownership  by  plaintiff  Md  for 
jury^Forrest  v.  Benson,  &16. 

REBIDENCB.  . 

See  Domicile. 

REVENUE. 

See  Taxation. 

REVIEW. 
See  Appeal  and  Error ;  Certiorari. 

REWABDS. 

«=98  (MoJ^pp.)  Reward  for  information  lead- 
ing to.  "connction"  not  dna  on  tiie  defendant's 
death  pending  appeal  from  conviction. — Scott  v. 
American  Express  Co.,  492. 

RIPARUN  BIGHTS. 

See  Navigable  Waters,  «=945. 

RISKS. 

Se*  Uastor  and  Servant,  «3b217-22(K, 
ROADS. 

See  Highways. 


ITEBN  BEPOBTEB  116U 

«s»l7<3}  (Tax.CrJKH.)  DvicriptlMi  9t  prop- 
erty in  indictment  Aela  saffident.— Gnnter  v. 
State.  848. 

^»I7(4)  (Tsx.CrApp.)  Value  of  property 
taken  need  not  be  stated  in  indictmeiUAOunter 
V.  States  848. 

SALES.  ■ 
See  Vendor  and  Purchaser. 

I.  BB^viarrBis  and  tauditt  of 

CONTRACT. 

«=»l(4)  (MoApp.)  Contract  for  sale  of  lum- 
ber held  not  void  for  uncertainty  as  to  Quan- 
tity and  kind.— Fuller  v.  PresneU,  602. 
<e^38(2)  <Tsx.ClvJ\pp.)  Misrepresentation  of 
Quali^  by  seller  need  not  be  willful  to  consti- 
tute fraud.— W.  L.  Ellis  &  Co.  v.  Quanah  Cot- 
ton Oil  Co.,  861. 

«»40  (Tex.Clv.App.)  PurdMser  of  scrap  iron 
falsely  represented  to  be  cast  iron  not  liaue  on 
contract— Cameron  Compress  Oo>  T.  Texas 
^ag  Corporation,  781. 

II.  CONSTRUCTION  OF  CONTRACT. 
«S385(3)  (Mo.App.)  Buyer  held  not  reqaired 
to  inspect  lumber  until  detivery  of  the  minimam 
amount  to  be  delivered  under  the  contract. — 
Fuller  V.  PreBnell,  502. 

<^85(3)  (Tex.ClvJ\pp.)  No  recovery  for  fail- 
nre  to  purchase  real  estate  loans  on  honest  ad- 
vice of  attorneys  to  whose  opinions  contract 
stipulated  to  be  subject — Stephens  v.  Kansas 
City  Life  Ins.  Co.,  352. 

•S=»88  (Ark.)  Whether  contract  for  skle  of 
truck  reserved  title  or  lien  for  jury^Hendricks 
V.  Oarroute,  928. 

«=388  (Tex.C)v.App.)  Whether  sale  was  1^ 
sample  held  in  issue  under  pleadings  and  evi- 
dence.—W.  L.  Saiis  &  Co.  T.  Quanah  Cotton 
OU  Co.,  861. 

Evidence  held  to  make  question  for  Jury 
whether  sale  was  by  sample.— Id. 

III.  MODIFICATION  OR  ILB8CI88ION 
OF  CONTRACT. 

(A)  By  Avreeneiit  ■  of  Partlu. 

«=989  (Mo.App.)  Modification   of  contract  a 

matter  of  defense,  with  burden  of  proof  on 
defendant— Fuller  v.  Presnell.  602. 
Modifcation  4^  contract  not  established.— Id. 

IT.  PKRFOBXANCB  OF  COIITRACT. 
<C)  DellTepr  AooeyCwsca  aff  «Mda. 

«=al74  (Arlt.)  Buyer  in  default  for  goods  de- 
livered not  entitled  to  delivery  of  balance. — 
The  Famous  Store  v.  Lund-Mauldin  Co.,  767. 
«»I82(I)  (Tax.Civ.App.)  Evidence  held  to 
make  question  for  Joir  as  to  waiver  of  com- 
parison with  sample.— W.  L.  Ellis  ft  Go.  t. 
Quanah  Cotton.  Oil  Co.,  861. 
<S=»t82(3)  (Tex.ClvJ\pp.)  Whether  bnyer 
waived  right  to  full  amount  and  was  bound  to 
accept  part  complying  with  contract  held  ques- 
tion of  fact.— W.  L.  Ellis  ft  Co.  Quanah 
Cotton  861. 

T.  OPERATION  AND  BFFBCT. 
(D)  Bona  Fldto  ParebiiMr«. 

^234(2)  (Ark.)  Doctrine  of  caveat  emptor 
applicable.— Forrest  v.  Benson,  916. 

VI.  WAHRANTIBS. 

<^26l(5)  (T«c.Clv.App.)  Beprcsentationi  as 
to  mechanical  performance  are  representations 
of  fact.— Acme  "Tire  ft  Vulcanizing  Co.  v.  Na- 
tional Cash  Register  Co.,  158. 
®=3288(l)  (Ark.)  Purchaser  does  not  waive 
breadi  of  warranty  by  pronrise  to  pay  for 
goods.— Parrott  Tractw  Co.-  t.  Brownfiel,  706. 

TII.  BRMEDIBS  OF  SBUiER. 
(F)  Actions  for  OsmaareM. 

®=»384(2)  (Tex.Civ.App.}  Measure  of  dam- 
ages for  failure  to  purchase  real  estate  loans 
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suted.— Stephens  r.  KaiMw  dtj  Ufe  Xiu. 

Co.,  352. 

«=3387  <TdX.CIVJ^p|l.)  Whether  seller  acted 
properly  and  proinptl7  in  retakimt  posseaston 
and  seuina  on  twrer'a  rejection  new  Qnestttm 
ot  fact.-^.  L.  Euia  &  Co.  v.  Quanah  Cotton 
Oa  Co..  891. 

-nil.  RBHBDIBS  OF  BDlTBtR. 
(C>  A«4l«v»  lor  Brcaeli  of  Contraat. 

«c=>4l2  (Tex.Clv.App.)  Answer  to  buyer's  peti- 
tion for  failure  to  deliTer  Aeld  not  subject  to 

feneral  demurrer.— Snurinfman  t.  Heidbiink, 
10. 

«S34I8(I)  (Tex.Cfv.An>.)  Attorney's  fees  not 
recoverable  as  element  of  damages  In  buyer's 
action  for  breach  of  contract.— Electric  Oin 
Co.  V.  Bonston  County  Oil  Mill  ft  VUg.  Co., 
126. 

^=>4I8(2)  (MoJ^pp.)  Bayer's  damages  for 
breach  of  contract  stated.- Fuller  t.  Presnell, 
002. 

Market  value  within  reasonable  tune  after 
breach  not  considered  in  ascertaining  damages 
for  failure  to  deliver.— Id. 
^S942l  (Mo.App.)  Refusal  of  Instruction  that 
buyer  must  have  been  able,  ready,  and  willing 
to  perform  contract  by  date  .  of  delirery  held 
proper.— Fuller  v.  Presnell,  502. 

(D)  Aetlona  and  Oonnterclalai*  fw  pg»a<fc 
of  Warranty. 

«=>42S  (Arfc.)  Purdiaser  who  retains  goods 
after  breach  of  warranty  liaUe  for  payment 
of  price  reduced  1^  damages  on  account  of 
breach. — i^rrott  Tractor  Co.  v.  Brownfiel,  706. 
«s»442(6,7)  (Ark.)  Measure  of  damages  for 
breach  of  warranty  expense  of  curitu  defects.— 
Farrott  Tractor  Co.  v.  Brownfiel,  706. 

-     -  IX;  OOITDITIOHAI.  BAI<B8. 

^s>460  (Ark.)  Parol  reserratiaxi  of  title  valid 
and  effectual  against  bona  fide  purchaser. — 
Estes  T.  J.  B.  Lamb  &  Co.,  00. 
^s»469  (Ark.)  Parol  reservation  of  title  effec- 
tual, though  note  given  for  price.— Estes  v.  3. 
B.  Lamb  &  Co.,  90. 

^=9475  (Arfc.)  Seller  reserving  title  may  re- 
take chattals  on  default,  though  note  for  price 
has  been  transferred  as  coUateral.— Estes  t. 
J.  B.  Lamb  &  Co.,  90. 

SCHOOLS  AND  SCHOOL  DISTRICTS, 
n.  PVBLic  acHooLa. 

(O)  Oorerunent,  Oflle«ra»  and  DIatrlet 
Heetlnr*. 

«=948(2)  (Mo.)  Teacher's  certificate  held 
"state  certificate"  within  statute  prescribing 
gnolifications  of  eouotr  superintendent- State 
ex  inf.  Chlnn  ex  rel.  Botts  v.  Hollowell,  406. 
703.     ..  . 

(D)    DIatrlet   TropertTt  .  Coatvaota*  and 
LiabUttiea. 

4s3>6g  (Mo.App.)  Board  of  education  of  town 
school  diatrict  can  aelect  and  change  site  for 
high  school;  "tiBtabllsh."— Oladney  v.  Gibson. 

271. 

^981(2)  (Tex.Clv.App.)  Evidence  in  soit 
against  contractor's  surety  held  not  to  prove 
delay  in  construction  of  building  was  within 
provision  of  contract  extending  time. — American 
Indemnity  Co.  v.  Board  of  Trustees  of  Bobs-! 
towD  Independent  School  Bist.,  878. 

Wbeil'  Contractor's  surety  shows  absence  of 
required  notice  of  detault,  trustees  mast  show 
faHnre  to  give  notice  excuaaUe.— Id. 

SEABCHES  AND  SEIZURES. 

4=»3  (Ky.)  Owner's  consent  sufficient  Au- 
thority, notwithstanding  improperly  issued  war- 
rant.—Bruner  V.  Commonwealth,  795. 
^ss>7  (Ky*)  Persons  protected  from  unreason- 
able search  and  seizure.— Bruner  t.  Common- 
wealth, 79S. 


DIGBRT  ftaimtM 
SM  Mm*      aad  m-xinmB 

EHENTENCE. 

See  Otminal  Law,  «=»9S2. 

SEPARATE  PROPERTY. 
See  Husband  and  Wife,  ^138. 

SEQUESTRATION. 

C=i»l6  (TflX.CIvJVpp.>  Owner  of  automobile 
entitled  to  recover  value  of  use  while  withheld 
by  purchaser  under  claimant's  bond.— Van  Vel- 
zer  V.  Stryker,  146. 

Recovery  for  car  diminished  by  value  of  r«- 
pairs  permitted  by  plaintiff  owner.— Id. 

SET-OFF  AND  COUNTBRCLALM. 

I.  hatcrb  and  orovhds  of  rhmgsdy. 
4s»l3  (Ark.)  May  be  set  up  in  action  for  re- 
covery of  property  and  damages  tor  unlawful 
detention.— Newlin  t.  Webb,  826. 

Heid  properly  set  up  in  action  to  recover 
property.— Id. 

^19  (Ark.)  Set-off  of  debt  in  replevin  suit 
baaed  on  lien  oumisaole  at  law  as  well  as  aaui- 
ty.— Strode  t.  HoUand.  1078. 

SLANDER. 

See  libel  and  Slander. 

SPECIAL  LAWS. 

See  Statutes,  ^93. 

SPECIFIC  PERFORMANCE. 

I.  HATVnUB  AND  GROUNDS   OP  RBXBDY 
IN  GENBRAI.. 

(Aril.)  Arbitration  clause  does  not  rai- 
der contract  unenforceable.— Nsfcdimen  v.  At- 
kinson ImiwoTement  Co.,  404. 

n.  CONTRAOTB  BNFORCBABZiB. 

^»7S  (Arfc.)  Of  lease  provision  for  elerater 
service  will  not  be  decreed.— Nakdimea  t.  At- 
kinson  Improvement  Co.,  694. 

rv.  PROCBBDIHCtS  AHD  RELIBP. 

17  (Tex.Clv.App.)  No  variance  between 
allegation  that  purchaser  purchased  four  lots 
and  proof  that  he  purchased  two,  where  suit 
was  dismissed  as  to  other  two.-— Shannon  v. 
Staha,  1038. 

«=»I20  (Tex.Clv.App.)  Keceipt  given  purchas- 
er for  part  payment  hdd  admissible  to  show 
parol  sate.— Shannon  v.  Staha,  1038. 
^128(2)  (Ark.)  Damages  may  be  awarded 
fn  lieu  of  performance.— Nafcdfmen  v.  Atklnaon 
Im|irovement  Co.,  694. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  limitation  of  Actions. 

STATUTES.. 

For  statutes  relating  to  psrticalar  snbjeetSt 
see  the  various  specific  topics. 

I.  EHAOTBIBIirT,  RBQIIISITBS.  AND  VA- 
LIDITY IN  GBNBRAIi. 

#»35'/2  (Mo.)  Legislative  declaration  of  ne- 
cessity preventing  referendum  not  conclusive  on 
conrtB.~^tate  ex  rel.  Pollock  v.  Becker.  641, 

Exemption  from  referendum  defined :  "im- 
mediate preservation;"  "public  peaca:"  "public 
safety;"  "public  health."— Id. 

Acts  relating  to  justices  and  constables  held 
not  exempt  from  referendum.— Id. 
^^6i  (Ky.)  Compliance  with  requirements  of 
Constitution  presumed. — Commonweslth  t. 
Bobtnson,  791. 

n.  GElfKRAKi  AND  BpBCIAI.  OR  iOOAl. 
LAWS. 

«=993(2)  (Tex.CfvJVpp.)  Act  as  to  pilots  not 
special,  though  there  is  but  one  city  of  the 
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dasa  to  which  it  applicH. — O'Brien  t.  Ammer- 
man,  1016. 

III.  SUBJECTS  AND  TITLES  OF  ACTS. 

€^105(2)  (Ky.)  Constitutional  proTision  con- 
cerning title  and  subject  mandatory.— Common- 
wealth T.  Robinson,  791. 

^^109  (Ky.)  Anything  zermane  to  general 
purpose  properly  iQcludea.*-OharleB  v.  Flan- 
ary,  904. 

«s»il0i/2(3)  jMo.)  Titie  of  soft  drink  infec- 
tion act  complied  with  Conatitution.— Ooca-Cola 
Bottling  Co.  V.  Mosby.  446. 
®=>tI3(4)  (Mo.)  Title  of  amendatory  act  hOd 
not  defective.— State  ex  rel.  Great  American 
Home  Sav.  Inatitution  t.  Lee,  20. 
«»II4(6)  (Ky.)  Subject  of  being  drunk  on 
road  as  an  offense  held  expressed  In  tltJe.— 
Commonwealth  t.  Robinson,  791. 
^=9l2o(5)  (Ky.)  Provision  in  Corrupt  Prac- 
tice Act  within  title.— Charles  v.  Flasary,  901. 

IT.  AMENDHEIHT.  RBVISIOH,  AITD 
CODIFICATION. 

«3»I46  (TeK.Cr.App.)  Statute  held  not  inad- 
Tertently  incorporated  in  revision. — ^FranciB  t. 
SUte,  974. 

T.  RSPBAL.  SUSPENSION,  KXPIKATION. 
AND  REVIVAL. 

4=s»i82  (Tex.CIV.App.)  Special  repeals  general 
one  if  intent  appears.— Steinhagen  t.  Eaatham, 


VI.  OONSTRCOnOH  AHD  OPBRATIOJI. 

<A>  G«m«na  Rvtoe  of  CoBBtvofitloo. 

«=»i8l(2)  (Mo.)  Construed  to  avoid  aibsnrditr. 
—State  ex  reL  PoUock  r.  Bedier.  641. 
•@=»I84  (Mo.)  "Reason  of  law"  life  of  law.- 
State  ex  rel.  Pollock  v.  Becker,  641. 
^=>I88  (Ky.)  Words  in  common  oie  to  be 
taken  in  natnral  signification.— Kentucky  Con- 
sumers' Oil  Co.  V.  Commonwealth,  892. 
«=»I94  (Mo>pp.)  Exception  to  «  rule  of  eina- 
dem  generia  stated.— Tucker  T.  St,  Lonis-San 
Franciaco  Ry.  Co.,  612. 

€=»225^  (Ky.)  Acts  enacted  on  same  sab- 

ject  at  same   session  construed  together.- 

Vaugban  t.  Roberts,  733. 

^3231  (Tenn.)  Interpretati<m  of  Code  section 

aided  by  reference  to  original  act.— Port  v.  Noe, 

516. 

«s>23l  (T«K.CrJ^pp.)  Be-enacting  of  stat- 
ute after  jndidal  construction  is  an  adoption 
of  that  cmutnicUoB^rnncIa  t.  State,  974. 

(B)  PartlovlKi*  CJlMaea  of  Statwte*. 

«=>24l(l)  (MD.App.}  Penal  statute  strictly 
construed.— Tuck«r  t.  St  Louis-San  Frandsco 
Ry.  Co.,  512. 

6=9243  (Ky.)  Statute  proscribing  rule  of  prac- 
tice liberaUy  construed  to  carry  out  legislattve 
purpoae^S.  W.  Boaa  Co.  t.  A^ers,  786. 


UNITED  STATES. 

CONSTITDTION. 

Amend.  5  314,  8SS 

Amend.  6  888 

Amend.  14  314 

Amend.  14,  f  1  20,1031E 

Art.  1,  i  10  314,  a88 

BANKRUPTCY  ACT. 

Aot  1898,  July  I,  oh.  541,  30 
Stat.  544. 

S  47a2.  Amended  1910, 
June  25.  ch.  412,  {  8,  36 
Stat.  840  7....691 

S  67f  107» 

OTATDTES  AT  LARGE. 

1888,  July  1,  ch.  541,  30 
Stat.  644.  See  Bank- 
ruptcy Act. 

1908,  Apra  22,  cb.  149,  35 
Stat.  tVi  406,  609,  828 

1910,  June  25,  cb.  412,  § 
8,  36  Stat.  840   691 

1916,  Sept.  7,  ch.  458,  39 
Stat.  742    406 

1»18.  March  21,  eh.  25,  | 
10,  40  Stat.  456   406 

1918,  July  16,  ch.  154,  40 
Stat.  004   426 

1918,  July  16,  ch.  154,  40 
Stat.  904.  Repealed 
1919,  July  11,  ch.  10,  41 
Stat   157   425 

1919,  July  11,  ch.  10,  41 
Stat   157   426 

COMPILBD  STATUTES  1»16 
or  1018. 

f  7981  

H  8657-8665.. ..406.  609.  828 

H  8(i;i2a-btAi:£uu  

I  9631  M^i 

i  8651  1079 

COMPILBD  STATUTES 
1918. 

S   3115%J   406. 


STATCTES  CONBTRVED. 

COMPILBD  STATUTES  AK- 
NOTATBD  SUPPLBMBNT. 
1919. 

S  8116%J  409 

ARKANSAS. 


CONSTITUTION. 
Art  2,  S  10  

^'^^sni':::::::::: 


Art  19, 


673 
029 
705 


CRAWFORD  &  MOSBS' 
DIGEST. 

S   628,  629   699 

683.  719   710 

1066   812 

I  1074,  1076   816 

1190  710 

1303   899 

2190  10R3 

2310    673 

i  23U  771 

2342   776 

2343   771 

8   2355,  2309   762 

2632  779,  917 

2639   917 

8  2832,  2835,  2836   769 

3013   673 

3123   676 

i  3187     708 

f  3216.  8229   818 

i  8414   708 

g  5681,  5687  1083 

6236    828 

i  6388,  6380   705 

I  6889,  6800   803 

I  7146.  7259,  7279,  7284. .  683 

I  8287,  8288   798 

i   10820   800 

ROAD  LAWS  1919- 

Volume  1. 
Page  356   914 

SPECIAL  AND  PRIVATB 
LAWS. 

1919,  p.  74   922 


LAWS. 

1885,  p.  219,  I  6.  Amend- 
ed by  Laws  1921,  No.  2S2  678 
1921,  Kg.  282   678 

KENTUCKY. 

CONSTITUTION. 

1 61  791,  804 
110  76» 
151  904 
226a  888 

CIVIL  CODE  OF  PRAC- 
TICE. 

8  78   716 

I  90   736 

Is   132,   518  786 

88  616,  617   894 

I   733!  786 

CRIMINAL  CODE  OF 
PRACTICE. 

1122,  BUbeec.  2  1060 
241  718 
271  1044 

STATUTESi  1915. 

tS  1163,  1201b  ^  718 
1453   783 
1550,  subaec.  6.  Amend- 
ed by  Laws  1920,  dis. 

99,  156   738 

1550,  aubsec.  27  1054 

1660,  subsec.  28.  .745,  747, 
749,  756,  804. 1064 
1650.  subsec.  36.... 749,  761 

S  ie49b,  2m  SSI 

2348   726 

2363  1063 

2567b2  792 

I  3480b,  Bubseca.  2,  4,  19  794 
ii  4215,  4224   892 

STATUTES  SUPPLEMBNTL 
1918. 

fl585bl-1666b21  994 
2572c8   1044 
4890   748 


Digitized  by 


Google 


INDCX-DIOEST 
I  !■  INii  Wig  *  AmMg.  Kcj-N«.B«riea  M  ladCT—  Me  wme  t«ple 


LAWS. 

1920.  ch.  SI,  g  1  888,  890 

1920,  ch.  81,  3  8   890 

1920,  ch.  81,  §  28   791 

1920,  ch.  81.  S  31  795 

1920,  cha.  99,  15»  73» 

MISSOURI. 

OONSTITDTION. 

Art.  4,  j  28    446 

Art  4,  S  44a   54 

Art.  4,  S  57   641 

Art.  8.  8  3   440 

Art.  10,  I  3   M 

Art.  12,  I  5  20,  425 

Art.  12,  I  11   20 

Art  14,  1  10   20 

AMENDMENT  1884. 
(COUETS  OP  APPEALS) 
S   6   169 

BEVISED  8TATCTBS  185S. 
Oh.  32;  I  39  451 

REVISED  STATUTES  1889- 

J I  4633.  4668,  6439   413 
«86»..,  461 

BBYISED  STATUTES  1899- 

f 2396-2437   a> 
3620  4ia 
8620.  Amended  b7  Lews  . 

1907,  p.  301   50 

II  4327-4341,  4624.-..  ...1068 

REVISED  STATUTES  1909. 

S   21  461 

I  891  418 

19  1131,  1133  224 

"  2088    212 

.  2064-2066   419 

2ll9    39 

2394  461 

II  6708,  6710    SO 

9411   169 

M  luSCML  107S7  486 

I   10^.     Amended  by 

Laws  19U,  p.  404    406 

f  11078.......   405 

REVISBD  STATUTES  1919. 

I  507   233 

II  620-524,  627  1069 

I  911   31 

H  1177.  liaa.  275 

1274  88,  189,  949 

1277   88 

1480   212 

1513   70,  406 

i|   1532-1535   256 

1650^Kib«GC  8..  406 

1552   256 

2143.  Amended  br  Lavs 

1921.  p.  204   641 

I  219&  :  401 

f  2688.  Amended  by  Lbwb 
1921,  p.  233  641 

I  2689.  Amended  by  Laws 
1921.  D.  231  641 

SI  2923-2943.  Repealed 
by  Laws  1921.  p.         . .  641 

il  2983,  8327    275 

4217   406,  1066 

II  ^18.  4219  ItttI 

422S  ,  467 

42.'«    259 

i 6403   440 
5410  495,  am 
6853   18 


6142   2S0 

6145   89.  287 

6155   89 

\i  6401,  6418   287 

6880   2»3 

is  7553,  7558   54 

7593   175 

7604   54 

S   9237-9249   20 

9075   512 

10128   425 

10153   606 

i    10230,  10237-10283, 

10833-1033S    20 

H   10434.   l(Ki02.  10634. 

10535    425 

1 10787    486 

10902   54 

11041   486 
11143.   11210,  11236, 

11238,  11241,  11314  ...  271 

IS   12627-12662   390 

LAWS. 

1839,  p.  83    478 

1007,  p.  301   50 

1911,  p.  404   405 

1913,  p.  545   419 

1913.  p.  656,  I  57   388 

1919,  p.  225   20 

1919,  p.  379    446 

1919,  p.  379.   Amended  by 

Laws  1921.  p.  402   448 

IMl,  pp.  204,  231,  233, 

284   .....V:..........  641 

192i;  p.  402   446 

1921,  p.  707   64 


TENNESSEE. 

SHANNON'S  CODE. 
I  4932   516 


LAWS. 

1877,  ch.  31   

1891,  ch.  122  

1896^  ch.  81  


669 
669 
689 


TEXAS. 


CONSTITUTION. 

Art.  1,  S  19  314.1082 

Art.  a  S  2   651 


Art.  5,  i  8.. 
Art.  U,  S  5. 


876 
660 


CODE  OF  CRIMINAL  PRO- 
CEDURE 1011. 

Arts.  735.  748   962 

Art.  703   906 

Art  811  969 

PENAL  CODE  1»11. 

Art.   302   848 

Arts.  651,  558.   974 

Art.  659  974,  978 

Art.  572  974.  978^  979 

AxL  ,573  ....r.  974 

VERNON' 9  ANNOTATED 
CODE  OF  CRIMINAL 
PROCEDURE  191& 

Art.  735   847 

Art   743   838 

Arts.  766^  766  986 

VERNON'S  ANNOTATED 
PENAL  CODE  1916. 

Art  669   979,  982 


Btatntaa  OamBtrud 

and  KEY- NUMBER 

VERNON'S  ANNOTATED 
PENAL  CODE  SUPPLE- 
MENT 191& 
Art.  820m  1097 

lUDyiSBD  STATUTES  1911. 

Arts.  1692,  1646   120 

Art  1714   781 

Art  1830,  subd.  13  640 

Art   2157   844 

Arts.  2440,  2445,  2453..  690 
Arts.    3046-8063,  8077. 

3081    876 

Arts.  3714,  3715  697 

Arts.  4643,  4649   318 

Art.  4654   321 

Art.  4742;  814 

Art.  4742.  sabd.  8  814 

Art  4930   152 

Art.  '  5475.     Amended  by 

Laws  1915,  ch.  38.  |  1.  .1082 

Art   5616   631 

Art  6096w    Amended  by 

Laws  1917,  eh.  105  333 

Art.   6406  1022 

Art.  6824   319 

Arts.  6837-6839,   6858..  631 

Arts.  7547,  7562   848 

Arts.  7796,  7797    296 

Arts.  7866,  7867.  7859..  860 

VERNON'S  SAYLES'  ANNO- 
TATED CIVIL  STAT- 
UTES 1914. 

Alt.  582   326 

Arts.  1096a-1096i  660 

Art  1111  666 

Art.   1609   54S 

Art  1612  1026 

Arts.  1705,  1763,  1764..  620 

Art  1828   329 

Art.  1830   103 

Art  1830,  snbd.  24  126 

Arts,  1903,  1955    782 

Art  2084   321,1020 

Arts.   2118,  2120-2123..  582 

Art.  2178   125 

Arts.     3200.  3296-3257, 

3279   1095 

Art  8698    339 

Arts.  S69a-S601   594 

Art  8602   839 

Art.  3696   624 

Art.  3710   320 

Arts.  4621,  4622   567 

Art  4645   343 

Art  6502    682 

Art.   5883   604 

Art  6505  et  seq.  658 

Arts.  7796,  77^  350 

Art   7857    535 

VERNON'S  ANNOTATED 
CIVIL  STATUTES  SUP- 
PLEMENT 1918. 

Art.  5476..  640.1032 

Art  0096.   383 

OAMMEL'S  LAWS. 

Volome  2. 

Page  377    974 

Page  377,  1  2   974 

CITY  CHARTERS. 

Beaumont,  S  3.    Sp.  Laws 

.  1909,  ch.  92   660 

Corpus  Cbristi,  art  10,  1 

7.    Sp.  Laws  1909.  ch. 

83   .:   376 

SPECIAL  LAWS. 

1909.  ch.  33.  art.  10, 1  7. .  375 

1909,  ch.  02.  f  3  060 

1919,  ch.  67   SIS 
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LAWS. 

1887,  ch.  40   804 

1907,  ch.  180,  iS  1-6....  974 

1813,  ch.  147    660 

1915.  <di.  88,  S  1  


1917,  di.  105   338 

1918  (4th  GaUed  Scbb.) 

oh.  44   556 

1919,  ch.  123,  i  16  57:! 

1919  (2d  Called  Sess.)  ch. 

78   986,  1102 


1M9  (2d  Galled  Sen.)  ch. 

T8,  li  1.  2,  4  886 

igao  i4th  Oaned  Sen.) 

eh.  3  lOlC 

1921  a»t  Called  SesB.)  ch. 

61   1102 


STREET  RAILBOADS. 
II.  iub:oui.ation  and  opbration. 

^90(3)  (Ky.)  Signal  oil  approach  of  car 
Been  is  unnecessary.— Mayer  -v.  IxraiiTllle  By- 
Co..  785. 

«ss>l03(l)  (MoJ  Humanitarian  role  stated  to 
avert  injury.— £011  v.  Kansas  City  Bys.  Co., 

206. 

«=»I10(2)  (Mo.)  Petition  held  not  sufficient  to 
allege  liability  under  hnmaaltarian  rule.— Miller 
T.  Kanaaa  Gi^  Bys.  C(x,  1066. 
«s»tl4(5)  (Mo.App.)  Evidence  heU  to  sup- 
port recovery  by  fire  truck  driver.— Swinehart 
V.  Kansas  cSty  Rys.  Co.,  59. 
^117(35)  (Mo.)  NegHsence  under  humani- 
tarian rule  held  for  jury.— Hill  v.  Elansas  City 
Bys.  Co.,  206. 

«=>l  17(35)  (Me.)  Negligence  under  humanita- 
rian rule  held  question  for  jury.— Miller  t.  Kan- 
sas City  BvB.  Co..  1066.  ,  . 
«s3l  18(15}  (Mo.)  Instruction  on  humanitari- 
an rule  neld  sufficient— HBl  V.  Kansas  City 
Bys.  Co.,  206. 

«=>ll8(f5)  (McApp.)  Instruction  on  humani- 
tarian rule  held  justified  by  petition  for  inju- 
ries to  fire  truck  driver.— Swinehart  v.  Kansas 
Cito  Bys.  Co..  59. 

Eridence  held  to  support  instcuction  on  hu- 
manitarian rule.— Id.  , 

Instruction  sRowinc  recovery  under  humani- 
Urisn  rule,  though  plaintiff  negligent,  not 
erroneona.— Id, 

SUBROGATION. 

«=s>3(4)  (Tex.CivJKpp.)  Tenant  in  common,  ac- 
quiring incumbrance,  is  subrogated  to  rijchts  of 
henholder.— Magruder  v.  JobDston,  665. 
4ss>4t(i)  (Tex.Civ.App.)  Tenant  In  common, 
acquiring  incumbrance,  is  subrogated  to  rights 
of  UenhiMer,  and  may  foreclose,  if  other  co- 
tenants  faU  to  contribute— Magruder  T.  Johns- 
ton, 666. 

SVBBlYSaSP, 
See  Friildpal  asd  Surety. 

SlTRTIVAtb 
See  Abatemoit  and  Berival.  «»69k 

TAXATION, 
in.  ifiAmiOTT  or  persohs  ahd  pbof- 

BRTT. 
(D)  Bxemptlona. 

^s»24l(3)  (Tex£iv.App.)  Masonic  association 
not  an  institution  of  ^'purely  public  charity" 
for  exetnption  ■  purposes. — City  of  Houston  r. 
Scottish  Bite  Benev.  Ass'n,  551. 

TELEGRAPHS  AND  TEtEPHONBS. 

I.  BBTABLISHBIBNT.  CONSTRVOTICtir,  AMD 
MAINTBNANCE. 

«=>ll  (Ky.)  Franchise  held  to  confer  no  right 
in  railroRd  right  of  way.— Citizens'  Telephone 
Co.  V.  Cincinnati,  N.  O.  &  T.  P.  B.  Co.,  001. 

Bailroad  not  owning  fee  cannot  enjoin  tele- 
phone wires  across  right  of  way.— Id. 

n.  KBOULATION  AND  OPRRATION. 

«=3>2e%  [New,  vol.  7A  Key-No.  Series] 

(Mo.)  Federal  control  merely  suspend- 
ed power  to  fix  rates.— State  ex  rel.  Southwest- 
ern Bell  Telephone  Co.  v.  Public  Service  Oom- 
missioD,  425. 

^=>33(l)  (Mo.)  Charges  subject  to  contrd  of 

Rubtic    service    commission.— State    ex  rel. 
outfawestem   Bell  Telephone   Go.  T.  Public 
Service  Commisriou,  425. 


Grounds  for  i^tacking  rates  fixed  by  Com- 
mission stated.— Id. 

Bcasonableness  of  rate  QuestioiL  of  fact  for 
commission.- Id. 

Percentage  allowable  as  return  In  fixing  rates 
depends  on  circumstances.— Id. 

Company  required  to  show  fairness  of  allot- 
ment to  local  exchanges  <m  account  of  messages 
handled.— Id, 

Bates  held  not  confiscatory  In  view  <rf  gross 
and  net  returns. — Id. 

Befnsal  to  allow  installation  charge  not  er- 
ror when  rates  produced  reasonable  return.- Id. 

Commission  held  not  to  have  acted  arbitrari- 
ly or  capriciously  in  fixing  rates. — Id. 

Bearing  not  prerequisite  to  enforcement  of 
rates  in  force  upon  termination  of  federal  con- 
troi^Id. 

Bates  held  based  on  proper  valuation  ot 
property.— Id. 

Valuation  of  property  for  rate  purposes 
should  not  be  based  on  cost  of  reproduction  at 
abnormal  jprices. — Id. 

Commission  h^d  to  have  acted  fairly  on  cUim 
for  rental  of  instruments,  etc. — Id. 
<8=»34  (Mo.)  Charges  for  installing  and  remov- 
al, not  discriminatory.-^ttate  ex  rel.  South- 
western Bell  Telephone  Go.  t.  PnbUc  Service 
Commission,  425. 

«=»M(3>  (Tax.Civ.App.)  Admission  of  evidence 
as  to  wife's  suffering  in  husband's  action  held 

reversible  error.— Western  Union  Telegraph  Co. 
V.  Waller,  1026. 

®=>68(3)  (Tax.Civ.App.)  Damages  for  mental 
suffering  held  too  remote.— Weatem  Union  Tele- 
graph Co.  T.  Waller,  1026. 

TENANCY  IN  COMMON. 

II.  MUTUAL  RIGHTS,  DtJTI&S,   AHD  l.tK- 
BILITIBS  or  COTBNANTS. 

4=»I3  (Tm.Chf.App.)  Possession  by  other 
grantees  of  portion  of  tract  does  not  benefit 
grantee  of  portion  in  controrersy.— BarUey  v. 

Gibbs.  134. 

«cal9(4)  (Tex.Clv.App.)  Cotenant  buying  at 
foreclosure  sale  takes  titie  as  truatee^Magru- 
der  T.  JohnatoQ.  665. 

«s>19(9)  (Tex.Civ.App.)  Duty  to  contribute 
begins  with  disbursement  of  funds  for  benel}t 
of  joint  estate.— Magruder  r.  JohnBt<Hi.  665. 

Purchaser  from  cotenant,  who  bad  purchased 
mortgage  and  foreclosed  udnst  eotoianta.  keU 
entitled  to  oust  them.— Id. 

m,  RIGHTS  AKD  LIABIUTnU  OF  OOTBH- 
AlVTS  AS  TO  THIRD  PBR80XB. 

(S=>49  (Tex.Clv>pp.)  One  cotenant  cannot 
give  valid  oil  lease  to  specific  portion -of  tract. 
—Medina  Oil  Development  Go.  t.  Mo^liy,  333. 

TIME. 

(Mo.)  Two  issues  of  weekly  paper 
a  14  days'  publication  of  notice  of  improvement 
resolution.— City  of  Brunswick  ex  rel.  Barkwell 
V.  Benecke.  169. 

®»10(()  (Ky.)  Sunday  included  within  time  in 
which  act  may  be  done  only  if  peri6d,  exceeds  a 
week.— DamroD  v.  Johnson,  745. 

Sunday  not  bicluded  within  five  days  allowed 
for  filing  of  primary  dection  contest.— Id. 

TORTS. 

See  Assault  and  Battery,  «=:>12-43;  Fraud, 
<3=>13~65;  Ubel  and  Slander,  «=>5-101:  MaU- 
ciouB  Prosecution,  ^969-67;  Municipal  Cor- 
porations, ^775-819;  Negllgenoe, 
141;  Nuisance,  «s»S;  Trespaiii  4s»:^-61; 
Trover  and  ConTeriion. 
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«B»I2  (Ttx.ClvJkpp.)  Parcbaur  witliODt  right 
of  action  SMinst  inbseqaont  paEchuer  with 
notice  for  Indudnc  breach  of  contract — Sonnen- 
bera  T.  Hajek,  5^. 

^22  (Mo.)  All  tort-feasors  jolntlj  UaUe.— 
Uhaftr  T.  Sieben,  419. 

TRESPASS. 

n.  ACTIOHI. 

^»I2  (Ark.)  Measure  of  damages  for  cutting 
timber  by  authority  of  presumed  contract  is 
value  of  timber.— Dickson  t.  Love,  800. 

(Ark.)  Treble  damagea  assessed  for  cut* 
ting  timber  after  notice  of  repudiation  of  in- 
complete contract— Dfehson  v.  Lore,  800. 

TRESPASS  TO  TRY  TITLE. 

I.  niGHT  OF  ACTXOH  ANA  DBPIINSBS. 

^4  (Tex.Clv^pp.)  Becoreiy  by  legal  owner 
cot  permitted  until  Ttimbnraement  of  person 
paying  debt— Sllllman  OliTcr,  867. 
e=>\6  (T«c.Cly.A|ip.)  Purchaser  in.  posses- 
sion having  paid  price  and  made  improTements 
has  equitable  title  anpporting  action  for  pos- 
session.—Strauss  T.  Slone,  114. 

II.  PROCBBDIirGS. 

.  «=940(4)  (Tex.CIv^pp.)  No  error  in  ezclosion 
of  deed  by  plaintilf  to  tlurd  party  vho  never  ac- 
cepted it— Hunter  v.  Hale,  1006. 


TRIAL. 


Sec  Continuance;  Costs:  Crimijaal  Law, 
665-865;  Jury;  New  Trial;  Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  nrious  apadfie  topics. 

For  review  of  rulings  at  trial,  ace  Appeal  and 
Error. 

IV. .  RBCBPTIOH  OF  BVlDIBIICjB. 

(A)  latroAvetlOBt  Offer,  aad  AdmlMlo«  of 
•  '       Bvldenee  Ocnnal. 

^»47(l)  (Mo.App.)  On  exclusion  of  queatioQ 
offer  must  show  what  answer  would  have 
been.— Swinehart  v.  Kansas  Oty  Bys.  Co.,  58. 

(C)  OblcfjtlOM*  Hotloma  to  Strike  Oat,  and 

4b>75  (Mo.App.)  A  party  who  introduces  a 
letter  waives  guesUon  of  incompetency.— Ha  m- 
ra  V.  Orten,  495. 

€=983(  I )  (MoJlpp.)  Objection  to  evidence 
mnut  be  specific  and  state  grounds.^Johnson  t. 
Kniisn;!  City  Kys.  Co.,  942. 
4=>I05(2)  <Tex.ClvJlpp.)  Hearsay,  unobject- 
ed to,  may  support  juogment.— Fred  Harvey  v. 
Comegys,  601. 

T.  ARGUBtBNTS  AND  COMDUCT  OF 
COUNSBL. 

i9=»l20(2)  (Tsx^Civ.AJip.)  Statement  fn  ar- 
gument of  a  fact  not  In  evidence  improper.-^ 
Houston  Electric  Co.  v.  Schmidt,  637. 
«=>I22  (Mo.App.)  Jury  held  not  led  by  coUoony 
between  counsel  and  court  to  understand  de- 
fendant had  a  right  to  examine  injured  plain- 
tiff.—Johnson  V.  Kansas  City  Rys.  Co.,  942. 
«=9 1 29   (Tex.Civ.App.)    Improper  argument 
held  not  invited  error  because  of  opposing 
counsel's  comment  on  absence  of  witnesses. — 
Houston  Electric  Co.  v.  Schipidt,  637. 
«=»  1 32  (Tex.Civ.App.)    Improper  argument 
held  not  withdrawn. — Houston  Electric  Co.  v. 
Schmidt,  637. 

®=5>l33l3)  (Mo.App.)  Improper  remarks  of 
counsel  lield  not  to  require  'discharge  of  jury. — 
Joha.^on  v.  Kansas  City  Rys.  Co..  E>42. 
«:=3l33(6)  (Tex.Clv.App.)  (Statement  field  not 
an  instruction  to  disregard  improper  argument. 
—Houston  Electric  Co.  t.  Schmidt,  637. 


VI. 


TAKiifo  cAsa  oa  ttvawnoH  prom 

JVRT. 


ftmeatSou  of  l4iw  or  of  Faet  Im  Gen- 
eral. 

«=»I36(I)  (McApp.)  Card  record  of  payment 
of  premiums  not  a  sufficient  "writing"  or  "rec- 
ord'  to  counteract  prima-  facie  case  and  keep 
case  from  jury.— Foflter  v.  Metropolitan  Uie 

Ins.  Co.,  499. 

«=9 139(1)  (T»x.Ctv>M.)  Direction  of  verdict 
when  there  is  any  evidence  In  favor  of  party 
erroneona.— Clutter  v.  Wisconsin  Texas  Oil 

Co.,  322. 

«=»I40(I)  (Mo.App.)  Denial  of  admissions 
makes  s  jury  question. — Latham  v.  Hosch,  84. 
«B»I40(2)  (Mo.)  Plaintiff  not  nonauited  for 
Afferent  testimouy  on  second  trial  where  un- 
contradicted and  corroborated  tiy  other  wit- 
nesses.—Rigley  V.  Prior,  828. 
4=»I4I  (MoApp.)  Only  where  evidence  un- 
disputed iH  dirtction  of  verdict  warranted.— 
Quint  V.  I^tb-Hoffman  Clothing  Co.,  92. 
«=»I41  (Mo.App.)  Affirmative  defense  held  a  * 

auestiOD  for  jury,  though  evidence  uacontra- 
icted.r-Foater  t.  Metrwolitan  life  Ins.  Co., 
499. 

^=>I4I  (Tex.  Civ.  App.)  Uncontroverted  facts 
need  not  be  submitted  to  iur7.-~Ii0tt  t.  Dash- 
iell,  1103. 

(B)  Deatarrer  to  Bridenee. 

«=»I56(2)  (McApp.)  On  defendant's  demur- 
rer at  close  of  case,  case  must  be  most  favor- 
ably considered  for  plaintiff.— Link  v.  Atlantie 

Coast  Line  R.  Co.,  834. 

«e»IS6(3)  (Mo>pp.)  PlaJntUTs  evidence  con- 
sidered as  true  on  demurrer  to  sTidence^ 
RiggioB  V.  Missouri  Pac.  R.  Co.,  67. 
«=»I56(3)  (Mo.App.)  On  defendant's  demur* 
rer  at  close  of  case,  case  must  be  most  favor- 
ably considered  for  plaintiff  and  must  be  dUow< 
ed  the  benefit  of  reasonable  fnfereDcea.~LiBk 
V.  Atlantic  Coast  Line  B.  Co.»  834. 

<D)  Direction  of  T«r41«t. 

^=»I74  (Mo>pp.)  Features  of  case  on  which 
plaintiff  cannot  recover  withdrawn  from  jury. 

—Latham  v.  Hoscb.  84. 

Instructions  withdrawing  issue  held  properly 
refused. — Id. 

^=>I77  (Ark.)  Verdict  not  directed  againat 
party  who  asks  for  peremptory  instruction  and 
in  addition  other  instructions.— King  v.  Bank  of 
Pangburn.  920. 

€=3178   (Tex.ClvJKpp.)  Evidence    given    Ita . 
strongest  probative  value  on  motion  to  direct 
verdict.— Clutter  v.  ■Wisconsin  Texas  Oil  Co., 
322. 

TII.  INSTRUCTIONS  TO  JURY. 

fA)  FroTlnoe  of  Gomrt  nnd  Jwy  tn  Oon- 
crnl. 

€=9l9l(5)  (Mo.)  Instmction  hypothesizing 
facts  did  not  assume  they  were  true.— Morrow 
V.  Franklin,  224. 

®=>I9I(7}  (Mo.App.)  Instruction  authorizing 
verdict  if  jury  found  "the  following  facts"  hew 
not  misleading.— Jeffries  v.  Walsh  Fire  Clay 

Products  Co..  259. 

^=>l9i(ll)  (Mo.)  Instruction  on  measure  of 
damages  held  not  to  assume  making  of  false 
representations.— Morrow  v.  Franklin,  224. 
«=>  191(11)  (Mo.)  Instruction  on  effect  of  con- 
tributory negligence  as  redunng  damages  held 
not  erroneous  as  assuming  defendants'  negli- 
gence.—Rirley  V.  Prior,  828. 
^=>192  (Me.)  Instructions  assuming  defective 
condition  of  engine  and  master's  knowledge 
thereof  not  erroneous  where  evidence  undia- 

6 uted.— Midwest  Nat  Bank  8c  Trust  Co.  v. 
lavis,  406. 

<3=>I94(I3)  (Ark.)  Requested  instructions  in- 
vading province  of  jury  properly  refused.-^ 
Parrott  Tractor  Co.  v.  Brownfiel,  706. 
^=>I94(  14)  (Mo.App.)  Instruction  held  not  er- 
roneous as  comment  on  evidmee.— Allen  r.  Ed- 
ward Light  Co.,  953. 
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ie=»l94(rS)  (M«.)  Instraction  assnminctiegli- 
geoce  Mid  to  mvade  province  of  jiiry.--Roman 
T.  Kinjj.  101. 

(S»t94(20)  (Tex.Civ.Aiip.)  Charge  as  to  tem- 

ftorarr  injnry  to  stock  held  upon  weight  of  ev- 
dence.— Texas  &  P.  1^.  Co.  v.  PruntT. 

(B)  R«e*aBl«r  and  Sabjaet-llatter. 

«=»2I0<2)  (Ma>pp.)  loatruction  as  to  effect 
of  willful  false  testimony  held  justified  hy  evi- 
dence.—Lass  V.  Kansas  City  .Rvb.  Co.,  70. 
«=s>2l9  (Mo.)  Words  held  ordinary  words  of 
plain  meaning,  not  requiring  definition  in 
charge.— Morrow  T.  FranUin;  224. 
4s»2l9  (Mo.)  Instruction  as  to  defendants* 
duty  to  sound  whistle  frequently  not  erroneous, 
though  not  defining  "frequently."— Biglcf  t. 
Prior,  828. 

(C)  Form,  Rcqolsltes,  Safltelaaar. 

«s>228<3)  (Ky.)  Use  of  word  "might"  in  part 
ot  inatructlon  held  not  misleading.— Mayer  v. 
Louisville  Rv.  Co.,  785. 

«=>232(2)  (Tex.Civ.App.)  Charge  on  special 
issues  held  misleading,— Daniels  v.  Franklin, 
880. 

«=»233{l)  (MoJVpp.)  Withdrawal  of  attorney 
of  codefendant  held  sufficient  to  prevent  jury's 
thinking  codefendant  was  still  in  the  case- 
Link  V.  Atlantic  Coast  Line  R.  Co.,  834. 
«s»237(2)  (Arte.)  Striking  out  word  "fiir" 
before  "preponderance  of  evidence"  in  instruc- 
tion Aew  not  error.— Johnson  v.  Missouri  Pac. 

R.  Co..  eno. 

^s»240  (Tm.ClvJ^pp.)  Instruction  in  action 
for  injuries  against  restaurant  proprietor  ar- 
gumentative and  calculated  to  mislead.- E^ed 
Harvey  v.  CJomegys,  601. 

«=»244(5)  (MoJCpp.)  Instruction  on  effect 
of  willful  false  testimony  erroneous  if  it  singes 
out  witneaaes.— Lass  v.  Kansaa  Ci^  Bys.  Co., 
70. 

(D)  ApvlleablHtr  to  Pleadlass  aa«  BvU 

denee* 

4B>25l(i)  (Mo.)  Instruction,  tendering  Issue 
not  in  case,  is  improper.— Hollinghauaen  v.  Ade, 
3fl. 

<^25l(8)  (Tm.ClvJkpp.)  Instruction  in  ac- 
tion for  assault  by  restaurant  manager  prop- 
•rly  refused  as  abstract— Fred  Harvey  t. 
Oomegys,  601. 

€=»2^:£(2t)  (Mo.App.)  Instruction  on  effect  of 
.willful  false  testimony  erroneous  if  no  evidence 
j|]utifying  same.— Lass  v.  Eansss  CXt^  Rys.  Co., 

«^53(4)  <Mo.App.)  Striking  words  from  iur 
stniction  which,  wiu  them,  Icuored  humani- 
tarian rule  not  error^-Bvmiehart  T.  Kansaa 
City  Rys.  Co.,  69. 

<■!)  Reaneata  or  Pvaren. 

«=s)255(4)  (Mo.)  Party,   desiring  that  scope 
of  evidence  be  limited  by  instruction,  must  re- 
quest same.— Hollingtaausen  v.  Ade,  89. 
«=>258(2)  (Mo.App.)  Court  could  refuse  all  of 
22  instructions  requested  by  defendant.— Jeff- 
ries V.  Walsh  Fire  Clay  Products  Co.,  259. 
4=9260(1)  (Ky.)  Refasal  of  instructions,  giv- 
en in  substance  in  another  instruction,  is  not 
error.— Mflyer  v.  Louisville  Ry.  Co.,  785. 
<8=>260(l)  (Tex.Civ.App.)  No  error  in  refus- 
ing requested  instrnction   covered  by  given 
charges.— Teiaa  &  P.  Ry.  Co.  v.  Prunty,  625. 
€=3>26l  (Ark.)  Plaintiff  cannot     complain  of 
court's  failure  to  define  meosure  of  damage? 
where  correct  instruction  not  asked. — Parrott 
Tractor  Co.  v.  Brownfiel.  700. 
9=»26l  (Ky.)  Erroneous  request  for  instruction 
requires  the  court  to  give  proper  instruction. — 
Txniisville  &  N.  R  Co.  v.  Craft.  741. 
^9269  (Tex.Clv.App.)  Omission  of  judge  to 
precede  signature  to  requested  charge  with 
word  "given"  or  "refused"  held  inadvertent.— 
Daniels  v.  Franklin,  380. 


(F)  Ofeleettoas  and  Bxeeiktloas, 

<S=>278  (Ark.)  Instruction,  though  ambiguous, 
held  good  on  general  objection,  intent  of  the 
court  being  manifest. — Huckaby  r.  Holland,  913. 

<G)  CoBstrnctlon  and  Operation. 
$=3296(11)  (Ark.)  Instruction  as  to  damages 

not  prejudiciaJlv  erroneous  because  of  reference 
to  amount  sued  for,  in  view  of  another  instruc- 
tion.—Central  Coal  Sc  Coke  Co.  v.  Barnes,  683. 
€=»2g6(l2)  (Mo.App.)  Instruction  defining 
"negligence"  held  not  erroneous,  in  view  of 
other  instructions.— HuntiugtOB  v.  Kansas  City 
i^s.  Co.,  95. 

IZ.  VBRDIOT. 
(Al  general  VarAlot. 
«=>335  (Ttx.ClvJkpp.)  Failure    to  aeparate 

damages  in  suit  for  delay  and  rough  handling 
of  cattle  fatal,  where  no  evidence  of  delay. — 
Gulf,  C.  &  S.  F.  Ry.  Oo.  v.  Boatick,  112. 

(B)  flpeelal  laterrotfatortvs  aad  FlBdlnsB. 

«»349(2)  (Ark.)  Requiring  medal  verdict  is 
discretionary^oanaon  v.  Musouri  Fsc.  &  Co, 

699. 

«=>350(6)  (T6K.CiVJlpi!.)  Requiaitea  of  issue 
of  negligence  in  furnishing  nitrog^cerin  aquib 
sUted.— Illinois  Torpedo  Co.  v.  BUis,  338. 
€=s>35l(2)  (Tex.Clv.App.)  SeUer  of  real  esUte 
Joans  cannot  recover  lost  [wofits  where  submis- 
sion of  such  issue  not  requested  nor  omission 
thereof  objected  to.— Stephens  v.  Esnsw  (Sty 
Life  Ins.  Co.,  3C2. 

^351(2)  (Tex.Civ.App.)  PartT  desiring  sub- 
mission of  special  issue  should  offer  one. — 
Fresnos  Land  &  Irrigati(»i  Co.  v.  Box,  389. 
^351(5)  (Tex.Clv.App.)  Special  interroga- 
tory held  properly  refused,  where  covered  by 
another  Interrogatory  submitted.— Payne  v. 
Weisiger.  105. 

$=^352(1)  (Tex.CIv.App.)  Issue  of  negligeDce 
in  furnishing  nitroglycerin  squib  held  erroneous. 
—Illinois  Torpedo  Co.  v.  Ellis,  336. 
«=9356(i)  (Tex.Clv.App.)  Judgment  cannot  be 
entered  where  Jury  fails  to  answer  material 
insues.- Daniels  v.  Franklin,  380. 
<&=>356(5)  (Tex.Civ.App.)  Answers  by  jury  to 
questions  calling  for  evidential  facts  not  neces- 
"ary.— Lake  v.  Jones  Lumber  Co..  1011. 
«S9369(I)  (TM.Clv.App.)  Answer  to  one  is- 
sue held  not  answer  to  another.— Daniels  v. 
Franklin,  880. 

X.  TRIAL  BT  COURT. 
fJkt  HenrtnK  and  Deternilnntiou  of  Caur. 

<®=>37((())  (Ky.)  No  hearing  before  jary  after 
agreement  that  chancellor  enter  judgment. — 
Proctor  V.  Ixiuisvil'e  &  N.  R.  Co.,  736. 
«=>377(2)  (MoJ^pp.)  Refusal  to  permit  re- 
opening of  case  to  admit  evidence  which  party 
had  opportimi^  to  present  held  not  an  abuse 
of  discretion.— Ford-Davis  Mfg.  Co.  v.  Blaggee. 
267. 

XI.  WAIVBR  AITD  CORRBCTIOH  OP  IR- 
RBODLARITIBS  AND  BRRORS. 

®=M08  (Ark.)  By  withdrawing  answer,  defead- 
»nt  eliminates  motion  to  transfer  cause  to  eq- 
uity.—Strode  V.  Holland.  1073. 
0=34i8  (MoJkpp.)  Demurrer  to  plaintilTB  evi- 
dence not  vndved  by  defendant  putting  In  evi- 
rlence. — Genlnaxst  v.  Leonori,  75. 

TROVER  AND  CONVEBSION. 

n.  AOTIOIfS. 

fO)  Damaarea. 

^53  (Ms.)  Peremptory  instrnction  to  allow 
interest  erroneous.- Asaaorlan  v.  Sajman,  467. 

TRUST  COIIFAN0BB. 

See  Banks  and  Banking,  4a»314. 

TRUST  DEBDSw 
See  Mortgages. 
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T.  aiOHTI  AND  LIABIUTIBI  OF 
PABTHBS. 

Bnma  Fide  Pwwfewmn* 


TRUSTS. 
See  Uonopolies,  «=9lT-20. 


I.  CRBATIOK,  BXISTBNCEi,  AHD  VAIiTOrVT. 
(A)  Bxpress  Traatn. 

4=»43(3)  (Tex,Clv.App.)  Parol  evidence  ad- 
missible to  show  deed  was  inteoded  to  create 
a  trust.— Silliman  v.  Oliver,  867. 
«=>44(1>  (Ark.)  Finding  that  property  ot  de- 
cedent was  held  in  tmet  held  not  against  pre- 
ponderance of  evidence.— Btall  v.  Webb,  821. 
€=>44(3}  (Ky.)  Proof  of  grantee's  agreement 
to  hold  property  in  trust  for  another  held  suf- 
ficient—Meadorg  T.  Mcadors'  Adm'r,  1053. 

(B)  Reanltlus  Traal*. 

^=>72  (Ky.)  Grantee's  parol  agreement  to  bold 

fi^ope^^7  in  trust  for  another  valid.— Meadors  r. 
Ceadors'  Adm'r,  1053. 
4s98l(2)  (Mo.)  No  trust  in  favor  of  hnsband 
who  bought  land  and  took  title  In  himself  and 
wife.— State  ex  reL  RoU  v.  ElUson,  1065. 

{€)  OoaatraettTS  Tnwta. 

43>92i/2  (Tex.CivJ^pp.)  Agreement  that  con- 
veyance was  in  trust  to  pay  off  liens  and  debts 
does  not  violate  statute.— Ware  v.  Jones,  355. 
«ss>96  (Mo.)  Fraadulent  purchaser  may  be  de- 
clared to  hold  as  trustee  ex  maleficio.— Bemsee 
V.  Robinson,  ITS. 

4B»I02(I)  (Mo.)  Single  remainderman  trustee 
for  others  in  purcfaasuif  at  tax  sale,— Mathews 
T.  O'DonneU,  451. 

«bb|08  (TMi.Clv.App.)  Land   purchased  by 

sarvivtng  husband  with  proceeds  of  sale  of 
community  estate  helit  impressed  with  con- 
structive trust  In  favor  d  minor  child. — Hand 
T.  Brrington,  66T. 

IT.  HANAGBIMBFrT  AITD  DI8PO0AI.  OF 
TRUST  FROPHRTY. 

«s»l9((l)  (Tex.Civ>pp.)  Deed  held  not  to 
aothorlxe  trustee  therein  appointed  to  a^  landL 
— Barkley  v.  Gfbbs.  134. 

«=>233  (Tex.Civ>pp.)  One  to  whom  land  was 
conveyed  in  trust  liable  for  valne  of  land  sold. 
—Ware  v.  Jones;  355. 

TII.  BSTABIjISHHEiNT  AND  BNFOBOB- 
MKNT  OF  TRUST. 

(CI  AeUOBB. 

«=»358(2)  (Ark,)  Action  to  enforce  bust  held 
within  jniiBdietion  of  equity.— Hall  t.  Webb, 

821. 

«=»375(l)  (Ark.)  No  error  bi  declaring  Uen 
on  stock  purchased  by  trustee  with  trust  funda. 
—Hall  V.  Webb,  821. 

VENDOR  AND  PUBCHASEB. 
See  Sales. 

ni.  HODIFICATIOH  OH  RB8CI88IOX 
OP  CONTRACT. 

<A)  By  Airreemeikt  of  Pnrtlea. 

<S=385  (Tex.Clv.App.)  Evidence  held  sufficient 
to  show  parol  rescission  of  contract  under 
which  land  was  conveyed. — ^Hunt  v,  Evans,  854. 

Party  held  equitable  owner  of  land,  and  en- 
titled to  rescind  by  parol.— Id. 
^=>65  (Tex.Clv.App.)  Where  unrecorded  deed 
reserving  vendor's  lien  was  redelivered  and 
notes  canceled,  contract  was  reBcinded.— Hunter 
T.  Hale.  1005. 

CBi  ReMiiialOB  hr  T«ador. 

$e»93  (Ark.)  Vendors  could  forfeit  for  default 
on  payments.- Wade- V.  ^Texarkana  Bailding  tk 
Loan  Ass'u.  9S7, 

«=»99(l)  (Ark.)  Forfeiture  may  he  waived.— 
Wade  V.  Texarkana  Building  &  Loan  Ass'n,  937. 
^=>95(2)  (Ark.)  Vendors  Aeld  to  have  waived 
right  of  forfeiture.— Wade  v.  Texarkana  Build' 
iDg  ft  Loan  Asa'n,  937. 


(O) 

«=»224  (Tex.Clv.App,)  Deed  held  not  a  quit- 
claim as  respects  clsim  of  innocent  purchase.— 

Elmore  v.  Saiilnier,  1008. 

<S=>226(2)  (Mo.)  Price  must  be  paid  before 
notice  to  affect  bona  fide  purchaser.- Mathews 

V.  O'DonneU,  451. 

«=»228(2)  (Tex.Ctv.App.)  Purchaser  with  no- 
tice of  contract  to  self  takes  subject  thereto. — 
Sonnenberg  v.  Hajek,  563. 

^=3232(5,  6)  (Tex.Clv.App.)  Innocent  purchas- 
er  may  recover  where  defendants'  deed  to  pred- 
ecessor in  title  properly  recorded,  though  de- 
fendants remained  in  possession. — Hunter  v. 
Hale,  1005. 

€=»239(l)  (Tex.Clv.App.)  Purchaser  without 
notice  of  intention  to  reserve  oil  and  gas  held 
not  affected.— Carothers  v.  Mills,  155. 
$=3242  (Mo.)  Bnrden  to  prove  bona  fide  pur- 
chase from  fraudulent  grantor  rests  on  de- 
fendant.—Mathews  T.  O'DonneU,  451. 

VT.  RBHBDXBS  OF  VBNDOR. 
<A)  Xjicn  «n<l  Hceowry  of  Lmnd. 

«s»2S7  (Tsx.CWJ^pp.)  Junior  lienor  cannot 
pay  off  senior  Uen  and  take  over  proper^  un- 
til he  forecloses  own  Uen  and  bnya  eooity.— 
Davie  T.  Walker.  621. 

«P9257  (Tex.Civ>jip.)  Superior  le«a  title  in 
vendor  where  deed  reserres  Uen^-^unter  v. 

Halo.  1005. 

«=>279  (TaK.CIvApp.)  Junior  lienor  not  nec- 
essary party  to  suit  to  foreclose  lien.— Davis 
v.  Walker,  521. 

$=>279  (Tex.Clv.App.)  Holder  of  vendor's  lien 
may  protect  title  of  vendees. — Lott  v.  DashleU, 

lies. 

«=^28l(2)  (Tex.Civ.App.)  Sheriff's  deed  Aeld 

properly  admitted  in  evidence.— Lott  v.  DashieU, 
1103. 

«S9289  (Tex.Clv.App.)  Bight  of  junior  Uen- 
holder  to  foreclose  and  redeem  prtqierty  un- 
der prior  foreclosure  of  senior  lien  an  abso- 
lute right.— Davis  v.  Walker,  621. 

(B)  Aetlona  (or  ParofeMe  Moiter. 

«B»308(I)  (Tax.Clv.App.)  Threat  of  eviction 
not  essential  to  defense  of  partial  faUure  of 

title.— Lott  V.  DflBhiell.  IIOS. 
^308(7)  (Tex.ClvJKpp.)  Failure  of  title  de- 
fense to  purchase-money  notes.— Lott  v.  Dash- 
ieU. 1103. 

Vn.  ■JB!llSDIi]8  OF  PURCHABBR. 

(A)  Rvaorerr  of  PmebaM  Homer  P«i<. 

*=»334(7)  (Ky.)  No  recovery  for  acreage  de- 
ficiency where  farm  is  sold  by  bonudarles  with- 
out reference  to  acreage. — Wilson  v.  Morris, 
1049. 

Rule  as  to  recovery  for  deficiency  in  acreage, 
stated.— Id. 

^=»34l(l'/2)  (Ky.)  Qrantee  to  whom  vendor 
conveyed  at  purdiaaer'a  request  could  sue  for 
deficiency  in  acreage.- Wilson  v.  Morris.  1(M9. 

(B)  ActlOBs  for  BreRob  of  Contract. 

<g=>344  (Tex.Clv.App.)  Party  suing  for  breach 
mnst  prove  contract  and  tender  of  performance. 
-Matthews  v.  Deason,  330. 

Purchaser  held  not  to  have  shown  ability  to 
perform  agreement  as  to  negotiating  sale  of 
second  mortgage  note.— Id. 

Purchaser  suing  for  breach  must  show  ten- 
der, and  not  mere  statement  of  readiness  to 
carry  out  contract.— Id. 

^=3349  (TtX.Civ.Ap  p.)  In  purchaser's  action 
for  breach,  allegations  and  testimony  AeM,  not 
to  correspond.— Matthews  t.  Deason.  330. 
<g=>349  (TMcCivJ^pp.)  Ciomplaint  in  action 
for  vendor's  breach  held  to  state  cause  of  ac- 
tion .—Sonnenberg  T.  EniBt,  604. 

Petition  held  not  to  be  fm  money  paid  under 
the  contract.— Id. 
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^s>350  (T«X.CIvj^pp.)  EvideDce  htld  not  to 
show  purdiaser  codld  h»e  made  specified  each 
payment.— Biatthewa  t.  Deaaoa,  380; 

VENUE. 

See  Criminal  Iaw*  ^134. 

n.  DOHICILIB  OR  RBSIDHirCB  OF  FAR- 
TIBS. 

^22(1)  (Tex.Clv.App.)  That  one  defenc!ant 
msT  be  sued  in  one  county  does  nc^t  authorize 
mautenancf  asaiust  other  defendants  residing 
in  different  counties.— Tuell  v.  Roberts,  103. 

One  acquiring  mortgaged  chattel  oat  of  coun- 
ty not  party  to  chattel  mortgage  for  purpose  of 
sait  in  conntT  where  mortgage  was  executed. 
-Id. 

«=>22(l)  (Tex.Clv.App.)  In  suit  on  joint  and 
several  contract  defendants  may  be  aued  in 
the  connty  where  any  of  them  reside.— Good  t. 
Adrian,  298. 

9=932(2)  (Tex.Civ.App.)  Finding  of  cross-action 
held  waiver  of  plea  of  privilege.— Kelly  7.  Na- 
tional Bank  of  Denison,  782. 

VEBDICT. 

See  Trial,  «=»386-8eff. 

WAREHOUSEMEN. 

<@=924(7)  (Arfc.)  Where  rate  based  On  ralue, 
liability  may  be  limited  to  agreed  value.— Mis- 
souri Pac.  R.  Co.  T.  Fugua,  926. 

WATERS  AND  WATER  COURSES. 
See  Navigable  Watera. 

n.  PUBLIC  WATBR  SVPFLT. 
(A)  DoMeirtle    «nd    Ranlelpal  Porpoacaa 

«s»203(13)  (TflX.Clv.A|Hi.)  Petition  to  re- 
strain turning  off  water  aeM  inauffident.— Raley 
T.  San  Antoido  Water  Supply  Co.,  318. 

Ktid  Other  Ac'ionltmral 
Parpo»ea. 


(B)  Irrlsatloa 


«=>261  (Tex.Clv.App.)  Irr^ation  contract  ex- 
emption from  liability  held  inapfdicable  to  lat- 
erals to  be  constructed.— Vreinoa  IdUid  &  Irri- 
gation Co.  V.  Box,  368. 

WILLS. 

See  Descent  and  DiatribatiM;  Ezeentort  and 
Administrators. 

I.  HATCRB  AND  BXTHlfT  OF  TBVTAHBN- 
TABY  POWER. 

<&=>9  (Ky.)  Testator  may  dispose  of  property 
in  accordance  with  own  wishes. — Williams  v. 
Davis,  886. 

II.  TBSTAMBNTART  CAPACITY. 

^»47  (Ky.)  Mere  age  and  physical  infirmities 
insaffldent  to  destroy  testamentary  capadty.-— 
WlUiama  v.  Davis,  886. 

4=352(1)  (Ky.)  Contestants  have  burden  of 
showing  want  of  testamentary  capadty-— Wil- 
liams V.  Davis,  886. 

^»52(l)  (Mo.)  Burden  on  proponents  that  tes- 
tator was  of  sound  mind.— uayl  v.  GolfinopiUos, 
106d. 

&=>55(l)  (Mo.)  Evidence  keld  Insufldent  to 
show  mental  capad^^Bayl  r.  jGtolfinopnloa, 
1069. 

4s=»55(7)  (Ky.)  Evidence  held  to  prove  mental 
capadty  of  84  rear  old  testator  addicted  to  mor- 
phine habit.— Williams  v.  Davis,  886. 

Al.  CONTRACTS  TO  DRTISB  OR  BB- 
(tUBATH. 

^sa62  (Tex.Clv.App.)  Survivor  by  accepting 
benefits  under  joint  will  bound  by  its  disposi- 
tion of  the  community  estate.— HeUer  v.  Heller, 
870. 


nr.  RB«oisiVB8  AJni  tauditv. 

<A)  HatMV*  mmA  RaMntlala  at  TMtuaeata- 
ry  l>Ia|M>BitloM«. 

^s»84  (Mo.)  Rule  aa  to  ralidlty  «t  win  drawn 
pursuant  to  instructions  and  conveyed  through 
an  intenireter  stated.— Nook  v.  Zuck,  233. 
<s»8B(2)  (Tex.ClvApp.)  Instrument  Md  a 
deed  and  not  a  void  will.— Texas  Fadfic  Coal 
&  Oil  Co.  T.  Bruce,  535. 

(B)  Form  a»d  Coatenta  of  lutrnmcmta. 

«=>96  (Tex.Civ.App.)  Instmment  tesUmeu- 
Ury  when  it  makes  disposition  to  take  effect 
at  death.— Barnes  v.  Horse,  859. 

«s3i2l    (Mo.)   Attestation  held  suffidraL— 

Nook  T.  Zuck.  233. 

(D)  HolosrapMe  WIIU. 

«s>l30  (Tex.ClvJKpp.)  Instrument  written 
wholly  by  party  a  will.— Barnes  v.  Home,  8SI9. 
«s»l33  (Tox.Civ>pp.)  Abbreviation  of  firat 
name  Aeld  suffldent   Bigiiature.^Bantes  vl 

Home.  850. 

<F)  Hlatalce,  Undue  Inflneaoe,  and  Framd. 

^IS5(4)  (Mo.)  Nature  of  "undue  influence." 
—Nook  V.  Zuck,  233. 

«=»I63(2)  (Mo.)  Proponent  with  whom  tes- 
tator lived  held  to  have  burden  of  disproving 
undue  influence.— Kuebn  v.  Ritter,  5. 
<S=>I63(2)  (Mo.)  Presumption  of  undue  influ- 
eiice  arises  from  any  close  or  confidential  rela- 
tion.—Rayl  v.  Oolfiaopulos,  1069. 
«=>I63(8)  (Mo.)  Undue  influence  not  prcanm- 
ed  from  mere  opportuni^  to  exercise  it — 
Kuehn  v.  Ritter,  5. 

^165(4)  (Mo.)  Letters  of  testator  held  ad- 
misaibie  to  show  natural  state  of  affection. — 

—Kuehn  v.  Ritter,  6. 

«»f66(2)  (Mo.)  Evidence  held  not  to  ahow 
fldudary  relationahip  between  testator  and 
daughter.— Knehn  v.  Bitter,  & 

V.  PROBATE,  RSTABUSHUBNT,  AHD 
ANNULMBNT. 

(A)  Probate  and  Revoeattou  in  Oeaeral. 

^=9212  (Ark.)  Agreement  compromising  will 
contest  held  to  make  parties  thereto  distribu- 
tees.—Byrkett  v.  Josephs,  933. 

Agreement  as  to  distribution  by  contestants 
of  a  will  held  no  attempt  to  remove  estate  from 
probate.— Id. 

Compromise  between  parties  to  will  contest 
and  decree  entered  thereon  held  to  arovlde  fund 
for  payment  of  debts,  aa  against  wadow'a  daim 
to  share  of  fund.— Id. 

(G)  Petltlona,  Objections,  and  Fleadlmca. 

(S=3285  (Mo.)  No  error  in  refusing  permission 
to  amend  answer  after  evidence  in,  where  fact 
on  which  amendment  baaed  denied  bv  plaintiff 
on  cross-examination.- Rayl  r.  Ctoifinwulos, 

1069. 

(H)  Bvldenee. 

e=>2S9  (Mo.)  Burden  on  proponents  to  prove 
formal  execution.— Rayl  v.  Oolflnopuloa,  1009. 
«s>2g3(&)  (Tex.ClvJKpp.)  Other  letters  to  be 
considered  on  issue  of  testamentary  intent  in 
letter  offered  for  probate.— Barnes  t.  Home, 
SS9 

^3^2(3)  <M«.)  Bvidenee  Md  to  i»ove  that 
testator  Icnew  contents  of  wilL— Nook  t.  Zuck, 

233. 

€=»303(4)  (MO.)  Testimony  of  one  of  three 
witnesses  held  insuffident  to  prove  execution.— 
Rayl  T.  QolfinopnlOB,  1069. 

(I)  HearlBK  or  Trial. 

«=9324(2)  (Ky.)  Evidence  held  tnsuffident  for 
submission  of  mental  capacity  to  Jury. — ^Baker 
V.  Lemon,  1050. 
Opinions  of  nonexpert  witneaaea  not  baaed 
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upon  tangible  facts  inanfficient  to  take  qnea- 

tion  of  meDtal  incapacity  to  jury.— Id.  _ 
^324(2)  (Mt.)  Bvidtnce  held  loautBcient  lor 
Bubmisslon  of  mental  capacity  o£  85  year  cm 
tesUtor.— Nook  t.  Zuck,  233. 
*=9324(2)  (Mo.)  Proponent  failmj  to  make  out 
prima  fade  caae  of  mental  capacity  not  enti- 
tled to  peremptory  inatmction,  tboogh  contest- 
ant predacei  no  evideoce  of  incapacity.— Bayi  v- 
floIfinopuloB,  1069. 

«3i324(2)  (TexXlvJlpB.)  Issue  of  competen- 
cy for  jury.- Dalton  v.  Dalton.  646. 
«s>324(3)  (Mo.)  Evidence  held  insuffiment  for 
submission  of  undue  influence.— Nook  v.  Zock, 
233 

W324(3)   (Mo.)  Evidence  *eW  aufiaCTt  to 
submit  qoestioB  of  ondua  Inflnence.— Bayl 
Oolfinopulos,  1069. 

(J)  Jadsment  or  De«r^e. 
^355  (MO.)  Probate  set  aside  by  filing  con< 
teat^Byrne  t.  Byrne,  461. 

(K)  Review. 
«sb400  (Ky.)  Great  weight  given  verdict  ofju- 
finding  of  trial  judge  in  will  contest.— Wil- 
liams V.  Davis,  88^  .  „, 
Admission  of  teutlmony  by  contestees  in  wlU 
contest  as  to  testator's  mental  capaelty  aeia 

^SwO  "(M#.)  Defense  of  statute  of  llra^tatioBB 
held  abandoned.— Rayl  v.  Golfinopulos,  1069. 

(Un  Op*rK«loa  and  BIlMt. 
«=s423  (Mo.)  Probate  binding 'till  aet  aeade. 
—Byrne  v.  Byrne,  481.  , 
«=>432  (Mo.)  Wbere  will  aet  aside.  "Kbts  of 
parties  the  aame  as  if  it  never  existed,— Mymc 

''cS^Snulment  of  will,  widow  entitled  to  poa- 
spRsion  of  mansion  home  and  bomeatead.— Id. 

Where  wUl  set  aside,  widow  not  pr"«nted 
from  having  quarantine  by  finding  ttat  wm 
resulted  from  her  undue  influence.— Id. 

VI.  COHSTRl'C^IOH. 

(B)  Hiit«r*  ot  fiia4a««a  •««  laiereata  Cre- 
ated. 

^602,  603(3)  fKV.)  Provision  postponing  *- 
virion  of  property  Mid  to  create  fee  defeasibla 
on  death  of  devisee  without  leaving  issue.— 
Cooper'a  AdmV  T.  ClMke,  881. 

<H)  Batatea  *■  Traat  amd  Powew- 
^686(  I )  (Ky  )  TraPt  held  not  to  be  terminat- 
ed because  of  unr  ''fitableness  of  busmesa  in 
which  invested.-SUut  v.  Stout,  1057. 
(3=a692,  6S3(J)  (Tax.CIv.App.)  Jomt  wUl  held 
to  autnoriae  conveyance  by  survivor  for  serv- 
ices to  estate.— HcUer  v.  HeUer,  870. 

Vn.  HIOHTS  AND  UABILITIBS  OP  DBV- 

IBBBfl  Atn*  I.BGATBns. 
(A)  Hatnre  of  Title  and  RlBrbt*  la  Oen- 
eral. 

«=»733(l)  (Ky.)  Devise  to  children  Iteld  abso- 
lute on  testator's  death,  though  division  of  prop- 
erty postponed.— Cooper's  Adm'r  v.  Clarke,  881. 
4s>744  (Mo.)~Conteat  rdataa  back  to  pro- 
bate.—Byrne  T. .  Byrne,  481. 

(D)  Blcotlon. 

«sa7S2(5)  (Ky.)  Will  *d<(  to  provide  for  wid- 
ow's support  so  as  to  place  her  upon  election. 
—Stout  T.  Stoiit.  1067. 


See  Evidence. 
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(A)  Capacity  aad  (lnatlficatloa«  In  Gen- 
eral. 

9»37(l)  (MoJ^pp.)  Evidence  of  existence  of 
other  policies  and  solidtation  of  one  in  soft 
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properly  ezchided  unless 'witneaa  hod  peTSODlit 

knowledge.— Bultralik  v.  MetropoljUn  Life  Ins, 
Co.,  250.  .     .  : 

<&=>48(4)  (Tex.Cr.App.)  Refusal  of  state's  wit- 
ness to  tell  whether  he  had  been  convicted  o( 
felony  held  no  error.— Fridge  t.  State,  070. 
€=»78  (Tex.Cr.App.)  Burden  of  ahowing  incomT 
petence  of  witneaa  is  on  objector.— Fndge  % 
State,  979.  . 

(O)  TeMttmOBr  of  Parties  or  Per»oaii  In> 
ierested,  for  or  a«ala«t  Hepreaenta- 
tiTCS,  Snrvlvora.  otf  SaeeeMom  la  Tl* 
tie  or  latere**  of  Peraoaa  Deecwied 
or  Ineompetent. 

«s>l26  (MoJ^pp.)  Statute  making  testimony 
as  to  transaction  with  a  deceased  Ineompetnat 
does  not  render  incompetent  testimony  com- 
petent at  common  law.— Hamra  v.  Orten,  490. 
<S=>l4t  (MoJVpp.)  Death  of  Inaured  does  not 
make  agent  of  lusurance  company  an  uicompe- 
tent  witneaa  as  to  conversation  with  insured.- 
Prindle  v.  Eidellty  &  Casnalty  Co.  of  New 
York.  262. 

«=9l42  (Mo,App.)  Surviving  director  of  cor- 
poration held  not  disqualified  as  witoegs.— Hilli- 
gan  V.  O.  D.  MUligan  Grocer  Co..  50C. 
<S=»t64(2)  (MoJVpp.)  Contents  of  alleged  lost 
instroment  to  be  eatablished  before  proof  of 
loss  thereof  by  party  to  transaction  with  de- 
ceased,—Hamra  V.  Orten,  ^6. 

(D)  Confidential  Relation*  and  PrlTlleflred 
Comm  nntcatlone. 

9=>I93  (Tex.Cr.App.)  Wife's  statements  in 
conversation  when  her  husband  waspreseitt 
held  not  privileged.— Glasser  v.  State,  9^. 
^»203  (T0X.Cr.ApB.)  Testimony  of  count;  at- 
torney and  accomplice's  attorney  as  to  immuni- 
ty agreement  not  privileged.— Needham  v.  State*. 
966 

III.  BXAHlKHATIOir. 
(A)  Taklnv  Teallmonr  In  Ueneral. 
1^240(4)  (Tmt.Clv.App.)  Question  held  ab- 
jectionable  as  leading.— Gully  v.  Nystel,  122. 
«3s>24S(  I )    (Mo.)    Where    witness  testified 
plaintiff  hesitated  on  track,  court  could  ask 
whether  she  stopped  on  track.-^HlU  Kansas' 
City  Rys.  Co.,  205. 

•Ssb248(2)  (T*x.Civ.App.>  Testimony  aa  to  df-' 
fect  of  conversation  held  responatre  to  qneation. 
—Burke  v.  Burke,  990.  , 

«=»255(5)  (Tsx.Civ.App.)  Original  memoran- 
da, and  not  itemized  account,  should  be  used 
to  refresh  memory,— Girily  v.  Nystel,  122. 

(H)  Crou-Bxamlaatlon  and  Re-examlna- 
tlon. 

«S3>270(2)  (Ark.)  Restriction  of  croas-examioa- 
tion  on  immaterial  matter  held  within  court  s 
discretion.- Brown  v.  State,  762, 
<^27l(l)  (Tex.Clv.App.)  Qnestions  deaignejii. 
to  show  that  writing  did  not  embody  Intention- 
of  parties  not  improper.— Gully  v.  Nyatel,  122. 

(C)  Prlvllefte  of  Wltaeaa. 

<@=s>287  (Ark.)  Need  not  testify  to  facts  iR- 
criminatinjc  them.— Morris  v.  State,  801. 
<S=>297  (Tex.Cr.App.)  Witness  cannot  be  com- 
pelled to  incriminate  himself.— Fridge  v.  Statp, 
979 

«s»298>/a  (T«x.CnApp.)  Court  cannot  re- 
quire prosecutrix  in  rape  case  to  subject  lier- 
self  to  examination  by  physician.— Betug  v. 
State,  839. 

IT.  CRBDIBILITV,    IHPRACHMlCllIT,  COR- 
TRADIOTIOV,  AKD  CORROBOKA'TUtM. 

'<B)  Chara««cr  And.  Cimdnat  *C  WKaeat.' 

«»337(6)  (Tex.Cr^pp.)  Indictment  for  other 
offense  admissible  on  credibility.— Glasaer  v. 
State,  969. 

®=>345(l)  (Tex.Cr.App.)  Refusal  to  answer 
whether  witness  had  ever  been  convicted  of  fel- 
ony immateriaL— Fridge  t.  State,  079. 
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«s>37»(2)  (Tex.ClvApp.)  Prior  statement  ad- 

miBsible  to  contradict  and  impeach. — Houston 

Electric  Co.  v.  Schmidt,  637. 

«=»383  ((Mo.App.)  Evidence  impeaching  mo- 

torman's  crcdibuity  held  material.— Swinehart 

V.  Kansas  City  ^s.  Co..  50. 

4=9389  (M«.)  Written  contradictory  statement 

held  admissiUe,  though  denied  at  tnaL— Hill  t. 

Kansas  dtr  Rys.  Co^  20& 

(B)     Coatradlotlon     and  CorroborattoB 

of  WltUCH. 

<|s»405(l)  (Ark.)  Teatimonjr  of  witness  in  mur- 
der prosecution  as  to  relations  with  deceased 
ma;  be  contradicted.— Arey  r.  State,  765. 

WORDS  AND  PHRASES. 

"Accessory."— McCabe  t.  State  (Ark.)  771. 
"Accomplice."— Hester  v.   State*  (Ark.)  774; 

Simon  T.  State  (Ark.)  917;  Howard  t.  State 

(Ter.  Cr.  App.)  847. 
"Account  stated."— Griffith  v.   Hicks  (Ark.) 

1086;  Qnint  v.  Loth-Hoffman  Clothing  Co. 

<Mo.App.)  92. 
"Addition."— Neblett  v.  R.  8.  Sterling  Inv.  Co. 

(Tex.  CJiv.  App.)  604. 
"Affinity."— Williams  v.  Foster  (Tex.  CiT.  App.) 

120. 

"All  minerals."— Carothers  t.  AOUs  (Ter.  C^. 


App.)  156. 
tonU  ii 


"Bond  investment  company." — State  ex  rel. 
;  Great  American  Home  Sav.  Institution  t. 

Let.  (Mo.)  20. 
"Cht]dren.»-6erkle7  t.  Olbbs  (T«x.  Clr.  App.) 
134. 

"Claimed."— Hand  T.  Brrington   (Tex.  Otf, 

App.)  567. 

"Commission  merchant."— Tucker  v.  St.  Lonis- 
San  Francisco  Ry.  Co.  (Mo.  App.)  512. 

"Commodities." — Pound  v.  Lawrence  (Tex.  Civ. 
App.)  859. 

"Conviction."— Scott  v.  American  Express  Co. 

(Mo.  App.)  492. 
"Defeasible  fee."— Cooper's  Adm'r  t.  Clarke 

(Ky.)  881. 

"Discovered."— Texas  Pacific  Coal  &  Oil  Co.  T. 

Bruce  (Tex.  Civ.  App.)  535. 
"Doing  business."- Lloyd  Thomas  Co.  v.  Qroa- 

v«nor  (Tenn.)  669. 
"Election."— Charies  T.,Flanar7  (KyJ  904. 
"Election   by  boUot."- Bx  parte  Oppenatein 

<Mo.)  440. 

"Establish."- Gladney  t.  Gibson  (Mo.  App.) 
271. 

''Bvidpnt."- Ex  parte  Hickox  (Tex.  Cr.  App.) 
1100. 

"BMnsl  judgment  or  order."- Williams  T.  How- 
ard (Ky.)  753. 

"Fixed  charges."— Smith  v.  Smith  (Mo.)  183. 

"FrequenUy,^'— Rigley  v.  Prior  (Mo.)  W8. 

"General  damages."— McMahon  t.  Kansas  City 
Rys.  Co.  (Mo.  App.)  64. 

"Heirs."— Shugart  v.  Shugart  (Tex.  Civ.  App.) 
303. 

"Homestead.*— Haggard  t.  Haggard  (Mo.)  18. 

"Immediate  preservatloD."— State  ex  rel.  Pol- 
lock T.  Becker  (Mo.)  641. 

"Inherent  vice."— Texas  &  P.  By.  Co.  v.  Prun- 
ty  (Tex.  Civ.  App.)  625. 

"Innocent  purchaser.— Lipsits  v.  Rice  (Tex, 
CiT.  App.)  604. 

"Interstate  omuneree."— Midwest  Nat.  Bank 
&  Trust  Co.  V.  Daris  (Mo.)  406;  Payne  v. 
Wynne  (Tex.  Civ.  App.)  609. 

"Issue  of  body."— Bsrkley  v.  Gibbs  (Tex.  Oiy. 
App.)  134. 

*fLot^^~AnuaA  T.  State  (Ark.)  818. 


"Afine."— Jeffries  t,  Walsh  Firs  Cflay  Products 

Co.  (Mo.  App.)  258. 
"Mineral  rights."— Oarothera  v.  MfUs  (Tex.  Civ. 

App.)  155. 

"Navigable  water."— Oovensky  t.  O'Beilly 
mo.i  478. 

"Negligence.**— Huntington  v.  Kansas  City  Rys, 

Co.  (Mo.  App.)  ^. 
"Other."— Tucker  v.  St  Louis-San  Francisco 

Ky.  Co.  (Mo.  App.)  512. 
"Other  property."— G«e  v.  Lyles   (Tex.  Civ. 

App.)  640. 

"Passenger."— Galloway  t.  Kansas  City  Bjs. 

Co.  (Mo.)  385. 

"Paying  quantities."— Texas  Parific  Coal  & 
Oil  Co.  V.  Bruce  (Tex.  Civ.  App.)  535. 

"Peddler."— Kentucky  Consumers'  Uil  Co.  v. 
Commonwealth  (Ky.)  892. 

'Treservation.  "—State  ex  rel.  Pollock  v.  Beck- 
er (Mo.)  641. 

"Principal."— McCabe  v.  State  (Ark.)  771. 

"Public  health."— State  ex  rel.  Pollock  v.  Beck- 
er (Mo.)  041. 

"Public  peace."— State  ex  rd.  P<dIock  r.  Beck- 
er (Mo.)  641. 

"Public  safety."- State  ex  rel.  Pollock  v.  Beck- 
er (Mo.)  641. 

'Torely  public  charity." — City  of  Houston  v. 
Scottish  Rite  Benev.  Ass'n  (Tex.  Civ.  App.) 
551. 

"BeasoB  of  the  law."— SUte  ex  reL  PoUock  v. 

Becker  (Mo.)  641. 
"Becklessness."— Evans     IUin<rfs  CenL  B.  Co. 

(Mo.)  397. 

"Record."— Foster  v.  Metropolitan  JAU  las. 

Co.  (Mo.  App.)  480. 
"Relevant." — Chimbers  v.  Hlnes  (Mo.  App.) 
949. 

"Retail."— Kentucky   Consumers'   Oil   Co.  v. 

Commonwealth  (Ky.)  882. 
"Bight  of  way."— Citisens*  Telephone  Co.  v. 

Cincinnati.  N.  O.  &  T.  P.  R.  Co.  (Ky.)  901. 
"Scienter."— Morrow  v.  Franklin  ^o.)  224. 
"Special  damages."— McMahon  v.  Kansas  O^ty 

Bys.  Co.  (Bio.  App.)  64. 
"State  certificate."— State  ex  faif.  Chinn  «x 

rel.  Botts  v.  HoUoweU  (Mo.)  405. 
"Undoe  influence."— Nook  v.  Zuck  (Mo.)  233. 
"Utmost  core,  skiU  and  diligence."- Link  v. 

Atlantic  C!oast  Line  R.  Co.  (Mo.  App.)_834. 
'Talue."— Mays  v.  First  State  Bonk  of  Keller 

(Tex.  Civ.  App.)  826. 
"Wanton."— Evans  T.  minoiB  Cent  B.  Go. 

(Mo.)  397. 

"Wholesale."— Kentucky  Consumera*  Oil  Co.  v. 

Commonwealth  (Ky.)  892. 
"Will  be  reasonable.' —Rigley  v.  Prior 

828 

"WillfulncBB."— Evans  v.  HUnois  Cent.  B.  Co. 
(Mo.)  397. 

"Will  reasonably  compensate."— Rigley  v.  Prior 

(Mo.)  828. 

"Writing."— Foster  v.  Metropolitan  Life  Ins. 
Co.  (Mo.  App.)  499. 

WORKBIEIfS  COMPENSATION  ACTS. 
See  Master  and  Serrant,  «b»351-S89. 

WRIT  OF  EBROB. 

See  Aiveal  and  Error. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus:  Injunction:  Man- 
damns;  Process;  Probibmoa;  Beplenn;  Se- 
questratioii. 
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